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TO THE 


RicyuT HONOURABLE 
Sr FILLIAM LEE, Knt. 
+ Lord Chief Juſtice of his Majeſty's Court of King's Bench, 
N 


One of his Majeſty's moſt Honourable Privy Council. 


MY LORD, 
H O' this celebrated Author, - enrich'd with the ample 
Notes of the famous M. Barbeyrac, can add nothing to 
your extenſive Knowledge, yet is your LORDSHIP a proper Pa- 
tron for the Law of Nature and Nations, as your Conduct in 


the high Station you ſo worthily fill is a ſhining Illuſtration of its 
Poſitions 3 an Ilbuſtration, which reflects Honour on the Prince 


A 2 you 


DEDICA T1 O N. 
you repreſent, and Happineſs on the People, to whom you dif. 
penſe Juſtice. _ 9 


— 


OF this the univerſal Applauſe of your Country is the moſt 
undoubted, and, at the fame Time, the moſt valuable Teſtimony. 


PERMIT me then, my LoRD, to add my Suffrage to the 
general Voice, in wiſhing your LoRDSH¹H＋ may long continue 
the Ornament of your Profeſſion, and the faithful Guardian of 
the Property of your Fellow Subjects. 


I Au, with the utmoſt Duty and Reſpect, 
MY LORD, e 
— Vour LoRDSHIP's 


moſt obedient, and 


ep maioſt humble Servant, | 


» , . F 
Fa 2 


' ] BARROW. 


T h 


P RE F A C E. 


* 


T is Dilemma frequently urged againſt Verſions of this Kind, that when a 
Subject lies remote from vulgar Confideration, Perſons of Learning will 
urſue the Knowledge of it in the learned Languages, whilſt other's muſt remain 
equally Strangers 10 it in all, which yet abates proportionably of its Force, ac- 
cording as ei ther the original Performance has been leſs fortunate in Stile ; or as 
the Improvements of a modern hs her have been able to extend tbemſelves to the 
abſtruſeft Reaſonings, and to ſpeak even of Philoſophy with the Advantages of 
Eloquence. As there is a Concurrence of theſe two Conditions, to 74%, the 
preſent Attempt 3 fo the ſecond of them, which, through perſoral Inability, may 
have been impaired, ſeems yet to be recompenſed, by a peculiar Weight and Pre- 
valency in the firſt. For the Commendation of our Author's Fudgment hath 
ſearce been more univerſal, than the Cenſure of his Compoſition ; which though, 
by all, acknowledged to be expreſſive, yet to moſt appears ſo difficult and diſcou- 
raging, that they ſometimes fancy the Senſe to have broken its Way through the 
Phraſe, and to have left theſe Irregularities, as the Tokens of its Violence. It is 
zrue, he has not failed in the very Entrance of his Work, to apologize for this 
Defe& of Ornament; but the Plea he offers is, what may better excuſe the ne- 
ceſſary Roughneſs of a Subject, than the particular Unhappineſs of a Writer. 
Another viſible Diſadvantage there was, which called for Relief. Our Author 
having publiſhed the firff Draught of this great Undertaking in the Year upcrx, 
with the Title of Elementa Juriſprudentiæ, having, alſo, employed the Labour and 
Collections of twelve Years, in bringing it to its preſent Method and Mame, was 
not content to have drawn together all Aſfiſtances, which were of direct and im- 
mediate Uſe, from the Stores of Morality, Politics, and Law ; but engaged 
bimſelf in a longer and wider Search, running through the whole Circle of philo- 
logical Authors, ancient and modern, and diſpoſing, under the Heads of his 
Wark, the moſt remote Examples, and Illuſtrations. Hence every Page came to 
be loaded, not only with numerous Citations at large, but with diſorderly Marks 
of Addition, Reference, Compariſon, and the like : As if the Confuſion of a 
ſwelling Margin had run over, and diſcharged itſelf upon the Text. Thus the 
Periods were frequently disjointed, the Argument interrupted, or obſcured, and 
the greateſt Part of the main Body thrown into the diſagreeable Figure of a 


Common-Place. 


Same Endeavours have been here applied towards the leſſening of both theſe 
Imperfetions. In Reſpe& of Stile, it is hoped, that the Metal, how rude ſoever 
and incapable of being poliſhed to exaft Beauty, yet after a ſecond melting, may 


appenr 


/ The PREFACE. 


appear leſs deformed, and may paſs into more general Uſe : But it is beyond 
Doubt, that the other Inequality has been farther recti ed, by our caſting under 
the Page the needleſs and miſhapen Maſs of foreign Supplies; "which it might have 
been no unpardonable Boldneſs utterly to have pared away ; but that we ought to 
be cautious of practiſing upon an Author, and to take Care, left by cutting off 
an Excreſcency, we ſhould endanger the Life of a Deſign. | 


Cuſtom has not ſo far prevailed over Decency, as to engage the Tranſlators in 


proclaiming the Fuſtice of their Choice, and Merit of their Author. Much 


leſs would they ground his Character on the invidious Argument of Compariſon. 
To contend with the admired Names of Grotius, Selden, and the Right Reverend 
the preſent Lord Biſhop of Peterborough, is what he ought to decline in Point of 
Modeſty, if not of Safety. Yet this ſeems to have fallen out to his Advantage, 
that no one of thoſe great Men attempted a compleat Body of moral, or political 
Doctrine. The firſt choſe rather to inſiſt on Authorities taken from the Hiſtorians, 
Civilians, and Canoniſts, than on phileſophical Dedufions, 1 the Wature of 
Men, and the Reaſons of Things. The ſecond entred no farther into this Subject, 
than as the Jewilh Inflitutions directed his View. My Lord of Peterborough, 
having overthrown the deceitful Fabric of a late treacherous Builder, and ſettled 
the Science of Morality on its truæſt and deepeſ} Foundations, left the Super- 
frufture to be raiſed by inferior Hands. Thus, while each had a particular Boun- 
dary to his own Enquiries, all contributed to the Perfection of our Author's 
Syſtem : In which, as he abſtains not from grateful Remembrances of theſe, 
and other learned Benefafors, ſo he now teaches the Publiſher of this Tranſlation, 
moſt gladly to acknowledge the Favour and Aſſiſtance of his Friends ; of whom 
two eſpecially, the Reverend Mr. Percivale, and the Reverend Mr. Itchiner, by 


entirely rendering the fifth and eighth Books, have, with the ſame Kindneſs, 


accepted a Part in his Burthen, and allowed him a Share in their Reputation and 
Succeſs. e 


Thus far the Tranſlator of the Text. 


T O which I ſhall only add, that in order to render this Edition as complete 
and uſeful as poſſible, I have not only enriched it with a Tranſlation of 
the large Notes of M. Barbeyrac, inſerted in his fourth and laſt Edition of this 
Author, but have, alſo, carefully corrected the whole Work. 


J. BA RR O W. 
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SE C 


— 

EEING * the ſpeculative Sciences, if con- 
fider'd in, and for themſelves only, are all of 
them uſeleſs z, and ſeeing the Purſuit of ſuch 
Objects could never, be the End, for which 
Man was created; it ought not to ſeem ſtrange to 
any, if the Generality of Mankind ſhou'd be found 
incapable of applying themſelves to this ſort of Sci- 
ence with any tolerable Succeſs; and a very great 
Part not able even to comprehend its firſt Rudi- 
ments: But it wou'd be juſt Cauſe of Wonder, 
ſhou'd the Science of * Morality not be attainable, 


to a competent Degree at leaſt, by all who will - 


make uſe of their Reaſon, in whatſoever Condition 
they are found to be. | 

| And really, none can reaſonably doubt, but 'that 
3 every Man, who will be happy, muſt needs, in 
order to make himſelf ſo, regulate his Conduct af- 
ter ſome certain Manner ; and that Gop, as Author 
and Parent of all human Race, does preſcribe to 
all Men, without Exception, the Duties, which 
tend to procure them that Happineſs, which they 
ſo paſſionately ſeek after. Now from hence it ne- 
ceſſarily follows, that the natural Principles of this 
Science, are ſuch as may be eaſily diſcovered; and 
ſuch too, as are proportionate to the Capacities of 
all ſort of Perſons: So that to be inſtructed in this 


T. I. 


Science, there will be no occaſion to mount up to 
Heaven; or to have from thence any extraordinary 
Revelation for that purpoſe. 
the Church has made ule * of this Reaſon, to ſhew 
the fooliſh Vanity of the greateſt Part of the Hea- 


then Philoſophers ; who aſſerted that Philoſophy, 


without excepting the nobleſt Part of it, even that 
which concerns Morality ; was only calculated for 
the ſmall Number of thoſe, who were initiated, 
and profeſs'd Diſciples thereof : And it muſt be 
.own'd, to the Eternal Glory of the Supreme Le- 
| + map of Mankind ; as well as to the utter Con- 

ſion of themſelves ; that none can complain, with- 
out Injuſtice, that Gop has given him Laws, either 
impracticable; or ſurrounded with ſuch Obſcurity, 
as cannot be diſpell'd by one who really has his Duty 
at Heart, notwithſtanding all his Pains and Appli- 
cation. This the wiſeſt Heathens have acknow- 
ledg'd; nor will it be 3 here to produce 
their Teſtimonies; to confound thoſe, who, under 
Chriſtianity itſelf, ſeem to call in queſtion ſo incon- 
teſtable a Truth. The Stoicts, who made Morality 
their principal Study, maintain'd, that their Philo- 
ſophy was not above the Reach of Women and 
Slaves; and that, as the Way to Virtue lies open 
to all Men without Diſtinctiom; * ſo there is no 


1 See The Art of Thinking, Diſcourſe i. p. 2. Edit. Amſterd. 1685, and 1697. n 
I mean by this, and the Term Morality, not only what is commonly ſo call'd, but, alſo, The Law of Nature, and Policy. 
In a Word, all that is neceſſary for the Conduct of a Man's Self, according to his Eltate and Condition. 


3 Hoc opus, hoc fludium parwvi properemus & ampli, 


Si patrie volumus, fi nobis wivere cari. Hor. Lib. i. Epiſt. 3, 28, 29. 


, quod gu pauperibus prodeft, locupletibus ægus; 
Idem ibid. Epiſt. 1, 24, & ſeg. 


LEque neglectum pueris ſenibuſque nocebit. 


* _ 


4 Non eft ergo ſapientia, fi ab hominum catu abhorret ; quoniam, fi ſapientia homini data ef, fine ullo diſcrimine omnibus data 
eſt ; ut nemo fit prorſus, qui cam capere non palit. At illi [Philoſophi] virtutem humano generi datam fic amplexantur, ut ſoll 


omnium publico bono frui welle wideantar ; tam invidi, quam fi velint deligare oculos, aut effodere 
fi natura hominis ſapientiæ capax eft ; oportuit opifices, & rufticos, & mulieres & omnes deni 
doceri, ut ſapiant ; populumqgue ex omni lingua, & conditione, & ſexu, & etate conflari. 
Philoſophiam neque ad ſapientiam tendere, neque ipſam efſe ſapientiam ; quod myſterium «jus barba tantum celebratur 

XXV. Num. 2—6. Edit, Cellar. © It is ne.Wiſdom for Man to be averſe to Society, for 
ankind, it was given to all Men, and ſuited to every Capacity. But they (the Philoſophers ) 


: „that they ſeem deſirous to engroſs it to themſelves, juſt as if they intended to blindfold the 
*« reſt of the World, in Order to conceal from them the Light of the Sun. But if the Nature of Man is 


wit ſhould be taught to Tradeſmen, Peaſants, and Women, in ſhort, to all who bear the human Form, becau 
« ceflary to all. No Nation, Condition, Sex, or Age, is exempt. 


LaRant. Inſtit. Divin. Lib. iii. Ca 
„if this divine Gift was given to M: 
« are ſo fond of this Ble 


Argument, that Philoſophy neither tends to Wiſdom, 
« Cloak and Beard.“ 


5 Senſerunt hoc adeo Stoici, qui & ſervis, & mulieribus philoſophandum eſſe dixerunt. Idem ibid. Num. 7, 

caftra quoque, guos ad laborem & periculum recipiunt, faftidioſe legunt : Bona mens omnibus patet ; 
Nec rejicit quemquam Philoſophia, nec eligit e omnibus lucel. Senec. Epiſt. xliv. 
tus et; omnibus patet, omnes admittit, omnes invitat, ingenuos, libertinos, ſervos, reges, & exſules. 


Jum ; nudo homine contenta eft, Idem, de Benefic. Lib. iii. Cap. xviii. © Every 


6 Non omnes curia admittit : 


omnes ad hoc ſumus nobiles, 


ceteris, ne ſolem videant — Quod 
que qui humanam formam gerunt, 
Maximum itaque argumentum : 

lia. 


& pa 


* 3 of Wiſdom, 
e it is equally ne- 


from its Influence. This, therefore, is an unanſwerable 


nor is it Wiſdom itſelf, but only aſſumes its Form, by wearing its 


. 


Nulli præcluſa wir- 
Non eligit domum, nec cen- 
dy is not admitted to the Bar : Poſts in 


the Army are given only to the experienc'd and brave. The Acquiſition of an honeſt Man is in every one's Power: All 


are equally capable of arriving at this Happineſs. 
Ee1sT, xliv., © Virtue denies herſelf to no 


Philoſophy neither rejects, or chuſes any, but ſhines equally upon all.” 
y. but is open to all. | 
Freeman, and the Slave, are alike welcome to her. She neither judges of a Man by his 


She admits, and invites every one. Kings, Nobles, the 


Family or . Eſtate, but is content 


* with his Mind. Cicero, alſo, ſays, that there is not any Perſon, of what Nation ſoever he be, but may arrive at Virtue, pro- 
Nec e quiſquam gentis ullius, qui, ducem naturam nactus, ad virtutem pervenire non 


Eſtate, 


vided he will take Nature for his Guide. 
poſit. De Leg Lih. i. Cap. x. | 


— —— - — 


A 


An ancient Doctor of 


2 An Hiſtorical and Critical Account 


Eſtate, or Condition, Nn privileg'd with re- 
gard to the Faculty of knowing the Principles and 
Rules, as well of thoſe Duties which are common 
to all; as of thoſe which belong to each Particular. 
Is it not poſſible for you to recommend yourſelf, 
(ſays an Emperor and Philoſopher of the fame Sect) 
and to gain Eſteem by your Genius? Very well. 
But there are many other Things, as to any of 
« which you cannot ſay, I am not fit for it. Shew 
« then what does entirely depend on yourſelf ; 
e Sincerity, Sobriety, Humanity, Induſtry, and 
«© Contempt of Pleaſures. Be ſatisfied with thy 
Condition; ſtand in need but of a little; avoid 
Luxury, trifling Amuſements, and vain Dif- 
© courſes. Let your Soul be judicious, free, and 
great. Don't you ſee, that, being able to raiſe 
« yourſelf by ſo many Virtues, without having any 


c Pretence on the Account of natural Incapacity ; 


you ſtill continue mean, only becauſe you will? 
* Rowe bear in Mind, that all the Happineſs of this 
Life depends on a very little. Becauſe you de- 
& ſpair of being eminent in Logic, or Natural Phi- 
„ loſophy ; will you give over all Thoughts of be- 
<« ing free, ſociable, and ſubmiſſive to the Divine 
« Will? Another Roman Philoſopher, moſt il- 
luſtriouſly eminent on Account of his Eloquence 
and Employments in the Government, had ſaid long 
before, to confirm this Propoſition ; That a good 
Man will never think any Thing uſeful, but what 
is honeſt ; and that he will never do, or even think 
any Thing, that he dares not boldly diſcover to all 
the World: I it not a Shame for Philoſophers to 
queſtion a Truth, of which even Peaſants make no 
doubt ? Witneſs that Saying, which is commonly made 
uſe of, when we deſcribe a Man of Integrity ; That he 
is a Man, to be truſted with Gold untold : (To «ſe a 
common Expreſſion * of our own Countrymen :) For *twas 
the Peaſants who invented that old Proverb. 

But tho? none had ever yet diſcover'd in the Prin- 
ciples and Rules of Morality, ſo high a Degree of 
Evidence, and that they are fo duly adjuſted to all 
Capacities ; one might ſtill appeal, in this Matter, to 
the very Nature of the Thing itſelf ; and, in ſome 


Meaſure, to Experience. We have here no Buſineſs 


to inquire into the impenetrable Secrets of Nature, 
to diſcover thoſe imperceptible Springs, that pro- 
duce in the World ſo many Phænomena, and ſuch 
Variety of wonderful Events; to meaſure the Mag- 
nitude and Diſtance of the Stars, and obſerve their 


. Motions; to ſearch into the Bowels of the Earth, and 


even Pierce to the Centre ; * no more have we here 
any occaſion to bury ourſelves in metaphyſical Spe- 
culations ; to turn over a vaſt Number of Volumes; 
to learn ſeveral Languages; to penetrate thro* the 
Darkneſs of remote Antiquity ; in a word, to be 
very learned : We ſhall ſcarce have occaſion to carry 


our Thoughts beyond ourſelves *, or conſult any 
other M befides our own Heart. The melt 


common * Experience of Life; and a little Reflec- 


tion on ourſelves, and the Objects that ſurround us 
on every Side; are ſufficient to furniſh, even the 
moſt ordinary Capacities, with general Ideas of the 
Law of Nature; and the true Foundations of all 
our moral Duties. Whoever, in the leaſt, examines 


his own Nature; and contemplates that wonderful 
Order of the Univerſe, which on all Sides preſents 


itſelf to the View of every one capable of any De- 
gree of Reflection; will immediately be rais'd to 
the Knowledge of that Almighty, All- wiſe, and 


Al-good Creator, in whom toe live, and move, and 


have our Being; to whom he owes Homage equall 
with the reſt of the Univerſe. Whence it is — 


to conclude, that we ought to have the higheſt Idea 


of this Supreme Being, that our Minds are capable 
of receiving; and to obey his Laws, as far as we can 
attain to the Knowledge of them. After this, there 
will be no great Need of much Penetration, to per- 
ceive how Gop has, by a natural Conſequence from 
the Conſtitution of human Affairs, laid us under a 
Neceſſity of 2 mutually towards each 
other, certain Duties, without which Society cou'd 
never ſubſiſt; and how he has thereby laid upon us 
an indiſpenſable Obligation to obſerve thoſe Duties z 
every one accordinggo his State and Vocation. This 
is certain, at leaſt, that no ſooner are thoſe Princi- 
ray propos'd, but that every one becomes ſenſi- 

e of their Goodneſs, and finds himſelf clearly 
convinc'd of their Truth; proaqded he be free 
from Prejudices, and that his Judgment be not 
clouded by the immediate Influence of ſome vio- 
lent Paſſion, that darkens, and clouds his Judg- 
ment; or that there be not ſome other Obſtacle to 
hinder and divert his Attention. Let u. here add 
the Teſtimony of a Heathen Philoſopher ; tis the 
celebrated Confucius of China The Rule of 
„ Reaſon (ſays he) which comprehends the reci- 
<«-procal Duties of a King, and his Subjects; of 
« Parents, and their Children; of a Hutband and 
his Wife; of the young Folks, and the Aged; 
* of Friends, and all io have any Correſpondence 


or Intercourſe with one another, is not above the 


„Reach of every Individual. Whereas the Max- 
«© ims, which certain People have themſelves in- 
„ vented, or which they wou'd have paſs for ſub- 
„ lime, and above our Comprehenſion ; ſuch as 
< are certain ſtrange, and abſtruſe Principles, and 
* which have no Relation to thoſe five Conditions of 
« Life before-mention'd ; cannot be at all reckon'd 
* among the Rules of Reaſon.” Thus this wiſe 
Chineſe expreſſes himſelf, in explaining a Maxim, 
the Evidence of which he ſhews, in order to 
prove, that *tis eaſy for all the World to be vir- 
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x «Tub3s O.. Idem, Lib. vii. $. 67. Edit. Gatater. 


2 Hac nonne eſt turpe dubitare Philoſophos, que ne ruftici quidem dubitent? A quibus natum eft id, quod jam tritum eft ve- 
tuſtate proverbium : cum enim fidem alicujus bonitatemque laudant ; diguum efſe dicunt, quicum in tenebris mices. Hoc quam habet 


vim, niſi illam, nihil expedire, quod non deceat ; etiam fi id pofſis, nullo refellente, obtinere ? Cicer. de Offic. Lib. iii. Cap. xix. 


See, alſo, Grotius, De F. B. ac Pacis, Prolegom. J. 39. 


3 The Expreſſion in the Original is to play at Mora, or, as the Latins call it, Digitis micare; this is a Game manag'd on 


the Fingers, and now in uſe in /taly. But as it ſeem'd unintelli 
proverbial Sentence of our own, which has the ſame Meaning. 


4 See La&ant. Inft. Lib. iii. Cap. xxv. Num. 9, & ſeg. 


gible to an Exgliſß Reader, we have ſubſtituted in its Place a 


EA profeo animi medicina, Philoſophia ; cujus auxilium non, ut in corporis morbis, petendum eft foris, Cicer. Tuſcul. Queſt. 


Lib. iii, Cap. iii. 


6 In illa priori parte [Philoſophia naturali] ut periculi minus, [ fi quid fuerit erratum] ita plus difficultatis efl; quod obſcura 


rerum ratio cogit diverſa, & varia ſentire z bie [in Philoſophia morali] ut periculi plus, ita minus difficultatis ; quod i * 
rum, & quotidiana experimenta pofſunt docere, quid fit verius, & meli N 3 guo ipſe uſus r 


Cellar. 
7 As xvii. 28. 


» Biblioth, Univer, Tom. vii. p. 426, 427. In the Extrat of Father Coupler's Confucius, 


ive, Lactant. Inſtit. Divin, Lib, iii, Cap. vii, Num. 4. Edit. 
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of the Stience of MORALITY. a 


tubous; 'tis the ſame Maxim, which the Goſpel ſo 
ſtrongly inculcates: Do not that to others, which you 
don not have done to yourſelf. In Effect, there 
needs no more, to be convinc'd, that the moſt Ig- 


norant are, by Reaſon, perſuaded of the Neceſſity 


of the general Duties of the Law of Nature; than * 
either to aſk them, if they would be willing any 
one ſhou'd do themſelves the Hurt which they do 
to others; or to do it actually to themſelves : For 
they will then immediately make it appear, either 
by their Anſwer, or by their Complaints and Acti- 
ons, that they look on ſuch Things to be wrong; 
and are very ſenſible, that they are forbid them, not 
purely thro Caprice, or a miſtaken Notion of Juſ- 
tice, and publick Good ; but for moſt ſtrong and 
equitable Reaſons. Every one will complain, if he 
is lander'd, or robb'd, or ill treated, either him- 
ſelf, or in the Perſon of thoſe who are dear to him; 
or in any other Manner whatſoever : The moſt ſtu- 
pid have then Underſtanding enough to repreſent 
warmly, in their Way, the Greatneſs, of the Injuſ- 


tice; and the Puniſhment due to the Offender. 


Therefore, when they themſelves commit any Thing 
of the like Nature againſt others, it is doing them 
no Wrong, to condemn them by their own Judg- 
ment; and to treat their preteded Ignorance on 
that Head, as altogether inexcuſable. But what is 


S-E C 

F Perſons, of the loweſt Rank, can arrive at 
ſuch a Pitch of Knowledge in Morality ; it is 
much more to be expected, that thoſe, who have 
greater Talents, and more Penetration, with great- 
er external Helps, and more eſpecially Men of 
Learning, ſhould be able to acquire, in this Sci- 
ence, and that in a much more diſtinct Manner, all 
the Light and Knowledge, any Way requiſite for 


the Conduct of Life: Nay I dare even venture to 
affirm, were the natural Principles of Morality, 


with due Application, cloſely and attentively pur- 


ſu'd, to their full Extent, that all the moral Duties 
of Man, in every Station of Life, might from thence 
be eaſily deduc'd, by a Train of Conſequences, 
connected one with the other, in a demonſtrative 
Manner : It appears to me very improbable, * that 
our Creator, having given us Faculties ſufficient to 
diſcover, and demonſtrate with entire Certainty, 
abundance of ſpeculative Things, of which we may, 
without a Fault, be ignorant; principally, that va 

Number of mathematical Truths, which have be 

acknowledg'd to be inconteſtable, by all who have 
been able to comprehend their Proofs and Princi- 
ples : It is, I fay, incongruous to ſuppoſe, that the 
lame Creator has nor, alſo, made us capable of know- 
ing, and eſtabliſhing, with the ſame Evidence, the 
Maxims of Morality; in which are contain'd thoſe 
Duties he indiſpenſibly requires of us; and on the 
Practice whereof all our Happineſs depends. But, 
beſides this Reaſon, which the Goodneſs of Gop 
will not permit us to doubt, there is ſtill another 


much more conſiderable, they can, not only com- 
prehend, and diſcover, with little Trouble, the fun- 
damental Principles of Morality; but, beſides, 
would they but uſe their utmoſt Endeavours to aug- 
ment their ſmall Stock of Knowledge, they might, 
without much Difficulty, draw from thence certain 
Conſequences, not far remote, and extend their 
Knowledge to a Degree conſiderable enough; at 
leaſt ſufficient for their Condition. Inſtances too of 
this Kind we often meet with, in ſome of this Sort 
of People; who plainly ſhew, both by their Diſ- 
courſe, and by their Conduct, that they have exten- 
ſive, and juſt enough Notions, concerning Morali- 
ty; altho* they may not be always able to explain 
fully, or to expreſs clearly, the Whole of what they 
think. The Manners and Diſcourſes of Peaſants, 
ſays * Montagne, I have generally obſerv'd lo be more 
agreeable to the Rules of true Philoſophy, than thoſe of 
our Philoſophers themſelves. Vulgus interdum * plus 
ſapit; quia tantum, quantum opus eſt, ſapit. The 
Pulgar (ſays an ancient Father) are wiſer than us, be- 
cauſe they juſt know as far as is neceſſary. This was 
plainly the Sentiment of an ancient e roar of 
when he ſaid, That many People, without having 
their Reaſon improv'd by Study, live, nevertheleſs, 
in a Manner conformable to the Dictates of right 
Reaſon. 4 


1 1 


drawn from the Nature of the Thing itſelf; and 
which alone wou'd be of Force enough to convince 
any reaſonable Perſon, of the Poſſibility of reducing 
the Science of Morality to a Syſtem, as well con- 
nected, as thoſe of Geometry, for Example, or Me- 
chanicks ;, and founded on as certain Principles. It 
is no Part of the Buſineſs, in Morality, to know 
the real Eſſence of Subſtances, which is what has 
been hitherto attempted without Succeſs, and, in all 
Probability, will never be diſcover'd ; as a great 
7 Philoſopher of this Age has made appear : All 


that is — here, is only to examine, and com- 


pare carefully, certain Relations, which we con- 
ceive between human Actions and a certain Rule. 
Let us hear what Mr. Locke himſelf ſays on this Oc- 
caſion . © I doubt not, ſays he, but from ſelf-evi- 
dent Propoſitions, by neceſſary Conſequences, 
« as inconteſtable as thoſe in Mathematicks, the 
«© Meaſures of Right and Wrong might be made 
out, to any one, who will apply himſelf with the 
«© ſame Indifferency and Attention to the one, as 
6 he does to the other, of theſe Sciences. The 
ce Relation of other Mades may certainly be per- 
c ceived, as well as thoſe of Number and Exten- 
ce ſion: And I cannot fee, why they ſhould not, 
e alſo, be capable of Demonſtration, if due Me- 
* thods were thought on to examine, or purſue 
their Agreement or Diſagreement. Where there 
« 75 no? Property, there is no Injuſtice, is a Propoſi- 
« tion as certain, as any Demonſtration in Euclid : 
For the Idea of Properly being a Right to any 


See the Parrbaſiana, Tom. ii. p. 89, & . 


MN In the Euthyphro of Plato, Socrates ſays, That no one ſo much as queſtions whether he, who has kill'd another wrongfully, 
committed any other Injuſtice, deſerves to be puniſh'd for it; but what they diſpute upon, is the particular Circum- 
ces; when the l. is, for Example, to know who it is that has committed the Injuſtice, and what he has done, and 


when he became · 


uilty of it. ; Arb on Twos 1x280%; apfobiloie ui Ty dlixws amoxliwaila, M amo alt Tunls 
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Edit. Serran. And p. 50. F, G. Edit. Lemar. 


an, Lib. ii. Cap. xvii. towards the End, p. 115. Ed. 1727, 


* La&ant. Inft. Divin. Lib. iii. Cap. v. Num. 4. Edit. Cellar. 


5 He A5ſov wr ta hör Jeg, Coo, xala niſov, Democrates, i log. 
4 , ; b „in Opuſc, Mytholog. S Amſt. 1688. p. 627. 
See the Elements of Juriſprud. Univer. of Mr. Pufendorf, p. 354. and the Preface of the ſame Book, p. 2. Edit. Franc. 1 530. 


7 Mr. Locke. 


6 Eſſay on Human Underſtandin b i 111 
g, by Mr. Locke, Book iv. Chap. iii. $. 18. p. 477, 478. Edit. London. 1706. 
1 means, by the Word Property, not only the Right which one has to his Goods. and Poſſeſſions, but even with re- 
o his Actions, his Liberty, his Lite, his Body ; and, in a Word, all Sorts of Right. See his Latin Letter on 'Toleration, 


7. 11. In Engliſh, p. 6. 410. Lond. 1689. and p. 8. 12ves, Lond. 1690. 
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An Hiſtorical and Critical Account 


Thing; and the Idea, to which the Name In- 


« juſtice is given, being the Invaſion, or Violation 
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of that Right; it is evident, that theſe Ideas 
being thus eſtabliſh'd, and theſe Names annex'd 


to them, I can as certainly know this Propoſiti- 


on to be true, as that a Triangle has three Angles 
equal to two right ones. Again, No Government 
allows abſolute Liberty: The Idea of Government 
being the Eſtabliſhment of Society, upon cer- 
tain Rules, or Laws, which require Conformity 
to them; and the Idea of abſolute Liberty being 
for any one to do whatever he pleaſes: I am as 
capable of being certain of the Truth of this 
Propoſition, as of any in Mathematicks—The 
preciſe real Eſſence of the Things, moral Words 
ſtand for, may (ſays the ſame Author elſewhere) 
be perfectly known; and ſo the Congruity, or 
Incongruity of the Things themſelves, be cer- 
tainly diſcover'd, in which conſiſts perfect Know- 
ledge. Nor let any one object, that the Names 
of Subſtances are often to be made uſe of in 
Morality, as well as thoſe of Modes, from which 
will ariſe Obfcurity. For as to Subſtances, when 
concern'd in moral Diſcourfes, their divers Na- 
tures are not ſo much enquired into, as ſuppoſed; 
v. g. When we ſay, That Man is ſubjeft to Law ; 
we mean nothing by Man, but a corporeal ratio- 
nal Creature: What the real Eſſence, or other 
Qualities of that Creature are, in this Caſe, is no 
Way conligerd. And therefore, whether a Child, 


or a Changeling, be a Man, in 2 phyſical Senſe, 
may, amongſt the Naturaliſts, be as diſputable 
as it will, it concer at all the moral Man, as 


I may call him, which is this immoveable un- 
changeable 1dea, of a corporeal rational Being : 
For were there a Monkey, or any other Crea- 
ture to be found, that had the Uſe of Reaſon, 
to ſuch a Degree, as to be able to underſtand ge- 
neral Signs, and to deduce Conſequences about 
eneral Ideas, he would, no Doubt, be ſubject to 
w, and, in that Senſe, be a Man, how much 
ſoever he differ'd in Shape from others of that 
Name. The Names of Subſtances, if they be 
uſed in them, as they ſhould, can no more diſ- 
turb moral, than they do mathematical Diſ- 
courſes: Where, if the Mathematician ſpeaks of 
a Cube, or Globe of Gold, or any other Body, he 
has his clear ſettled Idea, which varies not, altho' 
it may, by Miſtake, be apply'd to a particular 
Body, to which it belongs not. * The Negligence, 
or Perverſeneſs of Mankind, cannot be excuſed, 
if their Diſcourſes in Morality be not much more 
clear, than thoſe in natural Philoſophy ; ſince 
they are about Ideas in the Mind, which are none 
of them falſe, or dil] r they having 
no external Beings for Archetypes, which they are 
referr'd to, and muſt correſpond with. It is far 
eaſier for Men to frame in their Minds an Idea, 
which ſhall be the Standard, to which they will 
give the Name Juſtice, with which Pattern, ſo 
made, all Actions, that agree, ſhall paſs under 
that Denomination, than, having ſeen Ari/tides, 
to frame an Idea, that ſhall, in all Things, be 
exactly like him, who is as he is, let Men make 
what Iaea they pleaſe of him. For the one, 
they need but know the Combination of Ideas, 
that are put together within their own Minds; 
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for the other, t 
Nature, and abſtruſe hidden Conſtitution, and 
various Qualities of a Thing exiſting without 
them. — The Truth and Certainty of moral Diſ- 
courſes abſtracts from the Lives of Men, and 


the Exiſtence of thoſe Virtues in the World, 


whereof they treat: Nor are Tulh's Offices leſs 
true, becauſe there is no Body in the World that 
exactly practiſes his Rules, and lives up to that 
Pattern of a virtuous Man, which he has given 
us, and which exiſted no where, when he writ, 
but in Idea. If it be true in Speculation, i. e. 
in Idea, That Murder deſerves Death, it will, alſo, 
be true, in reality, of any Action that exiſts con- 
formable to that Idea of Murder. As for other 
Actions, the Truth of that Propofition concerns 
them not. —# But it will be here ſaid, that if mo- 
ral Knowledge be placed in the Contemplation of 
our own moral Ideas, and thoſe, as other Modes, 
be of our own making, what ſtrange Notions 
will there be of Juſtice and Temperance ? What 
Confuſion of Virtues and Vices, if "_ one 
may make what Ideas of them he pleafes ? (To 


this Mr. Locte anſwers,) There will be no Confuſi- 
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on, nor Diſorder, in the Things themſelves, nor 
the Reaſonings about them; no more than (in 
Mathematicks) there would be a Diſturbance in 
the Demonſtration, or a Change in the Proper- 
ties of Figures, and their Relations one to an- 
other, if a Man ſhould make a Triangle with 
four Corners, or. a Trapezium 5 with four Right 
Angles: That is, in plain Eugliſbd, change the 
Names of the Figures, and call that by one Name, 
which Mathematicians call ordinarily 


II confeſs, the Change of the Name, by the 


Impropriety of Speech, will at firſt diſturb him, 


who knows not what Idea it ſtands for : But as 


ſoon as the Figure is drawn, the Conſequences, + 


and Demonſtrations, are plain and clear. Juſt the 
ſame it is in moral Knowledge, let a Man have 
the Idea of taking from others, without their 
Conſent, what their honeſt Induſtry has poſſeſs'd 
them of, and call this Juſtice, if he pleaſe.—He 
that takes the Name here, without 49 Idea put 
to it, will be miſtaken, by joining another 1dea 
of his own to that Name: But ftrip the Idea of 
that Name, or take it, ſuch as it is, in the Speak- 
er's Mind, and the ſame Things will agree to it, 
as if you calPd it Injuſtice.— Where Gop, or 
any other Law-maker, hath defined any moral 
Names, there they have made the Effence of that 
Species, to which that Name belongs ; and there 
it is not ſafe to apply, or uſe them otherwiſe : 
But, in other Caſes, *tis bare Impropriety of 
"way to apply them contrary to the common 

ſage of the Country. But yet, even this too 
diſturbs not the Certainty of that Knowledge, 
which is ſtill to be had by a due Contemplation, 


and comparing of thoſe even nick-nam'd Ideas.“ 


Su 


ch is the Manner in which this great Philoſopher 


reaſons. Let us add here, that the Demonſtrations 
of ſpeculative Truths are much more compounded, 
and depend on a much greater Number of Princi- 
ples, than the Demonſtrations of the Rules of Mo- 
rality. To be convinc'd of this, we need only com- 


pare the Zlements of Geometry, with a? little metho- 


dical Syſtem of the Duties, which the Law of Na- 


1 Book iii. Cap. xi. F. 16, 17. P. 434, 435? Edit. 1706. 


2 Pag. 435. 
3 Lib. 238 iv. F. 8, 9, 10. p. 490, 491. 


4 Sect. ix. 


6 Sect. x. ac | : 
7 Such as is (for Example) the little Treatiſe of Pufendorũ, entitled, The Duty of a Man, and of à Subject; which is an 
Abridgment of the Work here tranſlated. 


2 


5 Trapeziuxt, Or Trapezoides rather, is a Quo Figure, whoſe Sides and Angles both are unequal. See Euclid. Element. 


Grac. & Lat. Edit. Paris 1573. Definit. 34. J. 1. p. 43. Diction. Acad. Franc. 
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they muſt enquire into the Whole | 


another. 
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of that Fuſtice, which governs us, we ſhall find 


ſhall find what I have juſt now ſaid to be 
on: — ſhall, alſo, in my Opinion, be forc'd to 
acknowledge, that it is incomparably more eaſy 


ture preſcribes to Men; and, at the ſame Time, ſ½% 


of the Scrence of MoRALI1TY. 5 


vaſt an Extent, as to make us deſpair of ever ſeeing 
the End of tbem; thoſe which concern the moſt nece/- 
ſary and confiderable Things, may be reduc'd 10 a cer- 
tain Number : It is true, that the Circumſtances of 


to comprehend the Principles and Reaſonings of Time, Place, and Perſons, create therein ſome Diver- 


the laſt mention'd Book, than the Theorems, Pro- 
blems, and Demonſtrations of the former. In fact, 
as an ancient Philoſopher very juſtly remarks z * 1 
is falſe to ſay, that the Precepts of Morality are of 


ig; but that ſignifies but little, for we have, even in 


thoſe Caſes, general Maxims, which are ſufficient to 
direct our Judgments. 


SE C T. III. 


\ T Otwithſtanding all theſe Reflections, which 


were very obvious in themſelves, ſome have, 
7 for a long Time, believ*d, and, even at this Day, 
many do maintain, that Morality is a Science very 
uncertain, and wherein ſcarce any Thing, beyond 
Probabilities, is to be found : But it is ſolely for 
want of due Examination into the Nature of Things, 
that this falſe Notion has prevail'd. There has ever 
been an uninterrupted Succeſſion of Men, who, ſe- 
duc'd by a ſecret Deſire to ſhake off the trouble- 
ſome Yoke of Duty, and to indulge themſelves 
ſecurely in the Gratification, if not of their ſenſual 
and groſs Deſires, yet, at leaſt, of their more deli- 
cate and refin'd Inclinations, have employ'd all the 
Faculties of their Souls, to deſtroy the Evidence of 
the cleareſt and moſt A d Truths, in or- 
der to involve in their Ruin all Certainty of the 
Rules of Virtue. My Deſign is not to diſpute with 
theſe Men in Form; and to refute minutely all 
their vain Sophiſtry. I ſhall content myſelf with 
ſaying here, in a few Words, ſomething to two 
Objections z on which they chiefly rely, and which 
ſeem moſt proper to dazzle the Underſtanding, 

The firſt Objection is drawn from the Difficulty 
there is to decide ſome certain Queſtions in Mora- 
lity; and even to reconcile ſome of its Principles. 
Since the Laws of Morality (ſays * a celebrated Au- 
thor) which concern the particular Duties of each 
Perſon ſingly, are ſo difficult to be fi d, as we ſee 
they are; lis no wonder, F . thoſe, which relate to So- 
vereigus, are much more ſo. If we conſider the Form 
@ frue 
Teftimony of human Weakneſs ;, ſo full is it of Error 
and Contradiction. 

But 1. Whoſoever will beſtow the leaſt Attenti- 
on, will, I am confident, readily agree, that the 
frequent Cauſes of this Perplexity, is Intereſt ; 
which, join'd with the Prejudices of Education, or 
Cuſtom, obſcure the cleareſt Dictates of right Rea- 
ſon : Of this we every Day ſee numberleſs Inſtances. 


The greateſt Part of Mankind are ſo much blind- 


ed with an exceſſive, and miſtaken Self-love, that 
all their Penetration, and Integrity of Mind, en- 
tirely forſake them, as ſoon as ever any one Mat- 
ter comes in Debate, the Deciſion whereof is at- 
tended with Loſs or Gain. And yet they ſhall ea- 
ſily determine, and that without any Heſitation, 
many other Things, a thouſand Times more diffi- 
cult, when they examine them cooly, and with a 
Mind wholly difintecefted: This is very well expreſs'd 
by the Philoſopher. Hierocles. One ſure Mark +, 
* ſays he, that right Reaſon is natural to Men, is, 
that the unjuſt Man, when concern'd in any Af- 


om 
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« fair, that does no way touch his own Intereſt; 
&« judges exactly according to the Rules of Juſtice 
„ and the Intemperate, according to thoſe of Mo- 
« deration and Temperance. In a Word, all vici- 
* ous Men have juſt Ideas in Things, where the 

don't ſuffer themſelves to be prepoſſeſs'd by Paſ- 
* ſion. And here we have the true Reaſon, why 
e it is in the Power of a wicked Man to reform, 
e and become virtuous ; for he has no more to do, 
but to open his Eyes, and to condemn the Irre- 
* gularity of his paſt Conduct; which he can't but 
„be ſenſible of, if he thinks with any Degree of 
« Attention.” Thus this Greek Commentator, on 
the Golden Verſes of Pythagoras, judiciouſly obſerves 
the Caſe to be, But yet it but too often happens, 
that, when there is even no violent Paſſion, or per- 
ſonal Intereſt, able to miſguide the Judgment, Pre- 
cipitation, and Prepoſſeſſion, often produce the 
very ſame Effects. Men, without Examination, or 
even Reflection, grow fond of falſe, or doubtful 
Principles; and then *tis no wonder, if they find 
themſelves unable to reconcile theſe with the true; 
or to draw from them juſt and rational Conſequences. 
How few do we find, who have ſo much Courage 
as to call in queſtion certain Principles, which they 
have early imbib'd ; eſpecially if they ſee them 
authoriz'd by the common Opinion, or eſtabliſh'd 
by the Cuſtom of their Country? You will meer 
with ſeveral Authors, who influenc'd, either openly, 
or ſecretly, by Party-Principles, have made it their 


ſole Aim, while they were compoling Treatiſes on 


certain Queſtions in Morality or Politicks, to en- 
deavour to find out, not what was moſt conform- 
able to the invariable Rules of good Seu: and E- 
quity, but whatever ſeem'd moſt proper to jui:fy 

eir favourite Opinion; or the Pretenſions and 
Maxims of the Sovereign, under whoſe Dominion 
they liv'd. | 

24ly, Thoſe who make ſuch Objections as theſe, 
I am now examining ; are generally ſuch Perſons, 
as, whatever Abilities and Penetration they may 
otherwiſe have, ſeem not to have ſtudy'd theſe 
Matters with ſufficient Care, or with a ſincere Af. 
fection for Truth; or elſe ſuch, as maliciouſly take 
Advantage of even the ſmalleſt Miſtakes, which 
my can find out in the Diſcourſes, or Works, of 
ſuch Authors, as have not, with juſt Attention, 
followed the natural Principles of this Science of 
Morality. And, in Truth, *tis but too often ſeen, 
that Authors build on weak Foundations ; or pro- 
duce very inſufficient Arguments, to eſtabliſh the 
moſt clear and inconteſtable Truths. Whoever 
will be at the Pains to examine the vain Sophiſtry, 


_— 


" Infinita, inquit, præcepta ſunt. Falſum efl. Nam de maximis ac neceſſariis rebus non ſunt infinita : tenues autem differentias 
babent, quas exigunt tempora, loca, perſons. Sed his quoque dantur precepta gereralia. Seneca, Epiſt. xciv. p. 335. Edit. Amſt.1058. 


See Mr. Pufendorf;, Lib. i. Cap. ii. f. 1 


3 Montagne's Efſays, Book ili. p. 398. in Eg. And 5. 799. in the Paris Edit. in Fol, And Edit. 1727. Lib. iii. Cap. xiii, 


p. 478, 479. Tom. iv. 


: 1 Texpunjevor d Ts ivrerpees Tor Geflov A5ſov ro arbgwrow, T3, %) Tov Ad, is orig pandty airy Jap, xgivew Ondiuwc' x; To 
exoNarer, GwPronxu; x) wg, To Kare tebai imburar xonoler, ir eg amgoomalys ifs, AW x) piliraolas dallas © Pavre i; 


agi, xalehvou The wedligas naxia;. Hirrocl, in Pythag. 


p. 82. Edit. Necdb. 170g. and p 106. Edit. Lond. 1673. | 
5 See Mr. Buddeus, in his Hi,. of Natural Right, which. is the firſt Diſſertation among the Selefa, J. N. & Gent. F. 59, & ſq, 
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6 An Hiſtorical and Critical Account 


impertinent Queſtions, ridiculous Deciſions, and 


deteſtable Maxims, with which the Books of moſt 


of the Caſuiſts are fill'd; will find an ample Field 
for expoſing a vaſt Number of Contradictions and 
Ablurdities ; this Reflection, however, no way 
tends to prejudice the Certainty of the Cen 
and. Rules of true Morality ; but rather turns ſolely 
to the Confuſion of thoſe blind, or diſhoneſt Rea- 
ſoners; whoſe malicious Subtlety anly hurts them- 
ſelves, and whoſe Art is employ'd to change the 
pureſt Gold into Droſs. Before theſe Gentlemen, 
therefore, triumph too far on Account of the ſeem- 
ing Oppoſition they think they have diſcover'd be- 
tween certain Duties, or the weak Proofs uſed by 
ſome Writers, for their Support; they would do 
beſt, firſt to examine, if they were not in the wrong 
themſelves, and whether by retracing Things to 
their true Source, they would not meet with Aſſiſt- 
ance ſufficient to diſſipate their own Doubts. Char- 
ron, for Example, maintains, that! Very often the 
&© Precepts of a ſingle Virtue cannot be put in Prac- 
<« tice, without Prejudice either to that ſame Virtue, 
« or to ſome other; by reaſon of their claſhing 
« with cach other: So that you cannot anſwer the 
% Demands of the one, but at the Expence of the 
« other. This is, at leaſt, adds he, uncovering one 
« Altar to cover another; ſo defective and abridg'd 
& js all human Sufficiency, that it is neither able to 
„ give or receive one certain, univerſal, and con- 
&« ſiſtent Plan of Duty, ſufficient for the forming a 
* good Man; nor can it ſo well adviſe and pro- 
„ vide, but that the Means of doing Good ſhall 
« ſometimes interfere z Charity, and Juſtice, for In- 
& ſtance, are often found contradictory : If in War, 
„ light on my Relation, or Friend, engag'd on 
« the Enemy's Side, Juſtice requires me to kill 
& him; but Charity to ſave and ſpare him: If a 
Man be mortally wounded, fo that, it being im- 
& poſſible for him to recover, he can only linger on 
c in the Extremity of Pain; *tis then a Work of 
« Charity to diſpatch him: But yet 'tis what 
4 7 Tultice will puniſh. Nay, to be found near 
« ſuchi an one in a By-place, where it is doubtful 
« who is the Murtherer ; altho' it was with Deſign 
to do him Offices of Humanity, is extremely 
dangerous; and mult ſubject the Perſon, fo found, 
« to a criminal Proſecution, however innocent he 
© be.” But theſe Words, if well conſider'd, prove 
only this; that there are ſome Caſes, where ſeveral 
Virtues cannot be put in practice at one and the 
ſame Time, with Regard to the ſame Object; not 
that there is any Inconſiſtency between the Virtues 
themſelves, their Functions, or Effects. It is no 
more than a ſeeming Conflict between certain Duties, 
of which ſome, for the Time being, ſhould take 
place of others ; ſo that what, in other Circum- 
itances, wou'd have been an indiſpenſible Act of 
Virtue, does here become unlawful, or, at leaſt, in- 
different. Thus the Virtue, which at that Juncture 
is, if I may ſo ſay, oblig'd to give place; receives 
no Prejudices, nor loſe any of its Rights. Quin- 


3 8 ** _ 


tilian has a Paſſage relating to human Laws, whick 
may, with more Juſtice, be applied to divine Laws, 
ſoch as the Law of Nature and Morality. A 
„Law, ſays he, is never contrary to another Law 
in Point of Right itſelf, for by an Oppoſition of 
this Kind, the one Law would abrogate the other: 
«© But the Truth is, that theſe Laws contradict each 
other by mere Accident, or Chance.” Charrox 
ſeems to ſoften this Notion in the ſecond Edition of 
his Book; where he adds the following Words: 
Ner ought we to blame Virtue for this, or imagine that 
the Virtues contrad: each other , for they perfefly 
agree: But the Defect lies in the Weakneſs of human 
Nature, which, with all its Sufficiency and Induſtry, is 
fo limited and imperfecs, that it can never fix on any 
ſettled Plan, &c. That is to ſay, (if I miſtake not; 
and to give theſe Words the moſt reaſonable Con- 
ſtruction they are capable of:) That the ſeveral 
Virtues conſider'd as they are in themſelves, and in 
the Idea of the Divine CC or of fome 


celeſtial Intelligent Being, agree perfectly well one 
with the other ; but that we want ſufficient Light 


to reconcile them in ſuch a Manner, as to fatisfy 
our Minds, and to determine our Judgments with 
Certainty in thoſe Caſes where they ſeem to inter- 
fere; which, in effect, is the ſame Thing to us, as to 
ſuppoſe a real and abſolute Inconſiſtericy in the Vir- 
tues themſelves. This calls to my Mind another 
Author, whom Chorron very often copies, and who 
ſays on the Subject of natural Laws ; That it is 
credible, that there are natural Laws, as is ſeen in 


other Animals: But they are loft in us; this ſame fine 


buman Reaſon of ours gvery where taking upon itſelf to 
domincer; diſturbing and confounding the Face of Things, 
according to its own Vanity and Inconſtancy. But what 
we have ſaid before, does not allow us to admit of 
a Suppoſition ſo injurious to the Divine Goodneſs ; 
nor are the Examples, produc'd by Charron, ſuffi- 
cient to make it out. It is very rare, that a Soldier 
is oblig*d to kill, with his own Hands, knowing and 
ſeeing him, his Relation, or Friend, who may hap- 
pen to be in the oppoſite Party. There are few 
Princes, or Generals of an Army, who wou'd re- 
quire this of a Soldier, or ſubaltern Officer; or who 
would not, out of regard to the Ties of Conſan- 
guinity, or Friendſhip, eaſily forgive his having 
ſpar'd the Life of a Perſon ſo dear to him. But if 
it ſhould happen, that in a juſt War, {for that muſt 
be ſuppos'd in the preſent Caſe) I ſhou'd, by the 
e Order of my General, or of my Sovereign 

imſelf, having ſufficient Reaſons for giving me 
ſuch Orders; be reduc'd to the fatal Neceſſity of 
killing, with my own Hands, my Relation, or 
Friend; I don't ſee, in this Caſe, how Charity can 
any ways interpoſe in Favour of that Relation, or 
Friend, who is ſuppos'd to bear Arms in a bad 
Cauſe ; eſpecially, it my refuſal to obey endangers 
my own Life. I muſt own, this wou'd be a very 
ſad and moſt ungrateful Office ; but after all, *tis 


in me no other than the Performance of what I am 


indiſpenſibly oblig'd to do: And my Relation, or 


— 


1 Of Mim, Book i, Chap. iv. Num. 5. of the firſt Edition. And Chap. xxxvii. Num. 5. P. 187, of the Editions form'd 
upon that which he revis'd. As the Diſpoſition of theſe two Editions is different, eſpecially in the firſt Book, I have always 


mark'd the Difference of the Chapters in citing this Book, whether it be my own, or my Author's Citation. 


2 As he who diſpatch'd Saul at his earneſt Requeſt : This Charron adds in his new Edition of his Book, where he endea- 


vours to ſoſten ſome Things, to appeaſe thoſe, who had been ſcandaliz'd at his free Manner of writing on ſome very nice 


Subjects. 


3 As he who killd Saul, was by David, and juſtly too; David being the Miniſter of publick ſuſtice, and not of private 
Charity. Another Addition of the ſecond Edition of Charroz. . 


+ AMontagne's Efays, Book ii. Chap, xii. p. 381. And p. 427. in the Paris Edition. And Ed. 1727. Tom. ii. p. 544. 545. 

s Omnibus autem mani feſtum eft, nunquam efſe Legem Legi contrariam jure ipſo; quia, fi diverſum jus efſet, alterum altero abro- 
garetur, ſe eas caſu collidi, & eventa, Inſtit. Orat. Lib. vii, Cap. vii, init. 5 

„ See the Reflection Tacitus makes, in regard to a Soldier, who demanded a Reward from his Generals, for having kill'd 


his own Rother in a Battle.“ He was told, that the Law of Nature neither allow'd them to honour ſuch an Action, nor the 


« Law of Arms to condemn it.“ Nec i/lis aut honurare eam cadem, Jus hominum; aut ulciſci ratio belli permittebat, Hiſt. 


Lib. iii. Cap li. Num. 2. 
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30d. ought to look on me as acting no other- 
nm — the ſimple Inſtrument, and that too 
with great Regret, of thoſe juſt Acts of Hoſtility, 
to which he has voluntarily expos'd himſelf. The 
other Caſe that Charron mentions, is as eaſy to de- 
cide ; nor is there in it any Oppoſition betwixt pub- 
lick Juſtice and private Charity, as this Author him- 
ſelf has made appear in the ſecond Edition of his 
Work *. Suppoſe I think a Man mortally wound- 
ed, beyond all Hope, or Poſſibility of a Cure, (in 
which I, who am neither Phyſician, or Surgeon, 
eaſily be miſtaken z ſince we very often 
ſee People recover after they have been given over, 
even by Men of thoſe Profeſſions z) altho* Com- 
paſſion may ſeem to ſollicit all who paſs by, to put 
an End to the Sufferings of one, whom we look 
on as deſperate ; yet Charity no way requires me to 
deprive him of his Life ; unleſs his Circumſtances, 
be ſuch, as make it lawful for him to 1 * him- 
ſelf : In which Caſe there are Principles ſufficient to 
determine us. But ſhou'd it prove to be fo in this 
Caſe, that the Man had, according to the Principles 
of the Law of Nature, full Liberty to diſpoſe of 
his own Life; and ſhou'd intreat me to haſten the 
inevitable Moment of a Term, which wou'd other- 
wiſe ſoon expire, and the Prolongation whereof 
cou'd ſerve to no other Purpoſe, but to continue 
him in needleſs Miſery ; yet, if the Laws of my 
Country abſolutely forbid me to contribute, in any 
Manner, towards haſtening the Death of another, 
under any Pretence whatſoever ; as is the Caſe al- 
moſt every where, and that upon very good Grounds ; 
the Laws of Charity in ſuch Caſe cou'd in no wiſe 
oblige, or authorize me, to render to this unfortu- 
nate Man the Service he demands; and it is no more 
lawful for me to grant him this Requeſt, -than to 
force a Criminal out of the Hands of Juſtice, with 
an Intent to ſave his Life. As for the Danger to 
which I am expos'd, of being taken for the Mur- 
derer, or put to the Rack, if I ſtay by the wound- 
ed Perſon, in order to ſuccour and relieve him ; 
there is not always Reaſon to fear ſuch fatal Con- 
ſequences from a good Office on this preſſing Occa- 
ſion : But ſuppoſe I had all the Reaſon in the World 
to apprehend them; the Care of my own Preſer- 
vation, ſo ſtrongly * recommended to every Man, 
by the ſame Law of Nature, would, no Doubt, 
in this Caſe, be found to outweigh the Laws of 


Humanity; which are then only obligatory, when 


we can put them in Practice, without bringing on 
ourſelves any conſiderable Damage, or great Incon- 
venience; to which we are not —. — oblig'd to 
expoſe ourſelves in favour of him, who has need 
of our Aſſiſtance. The Inference, therefore, which 
Charron draws from theſe Examples, that Juſtice 
not only ſhocks Charity, but contradis herſelf, is al- 
together wrong and unjuſt. And would we exa- 
mine, as we ought, the other Reaſons produc'd by 
this Author; or thoſe who, before and after him, 
have ſignaliz d themſelves, in eſtabliſhing a Scep- 
ticiſm, which ſpares not the moſt neceflary Truths ; 
we ſhould find, I believe, that none of theſe Rea- 
ſons are ſufficiently concluſive, to prove the pre- 
tended Contradictions they imagine to themſelves, 
between the Maxims of Morality. On the contra- 


lee 
** 


of the Science of MOoRAL IT v. 7 


may be diſputed, w1 


rd 


„the Weakneſs: of all the Objections, hitherto 
r as would only ſerve to prepoſſeſs the Mind 
in favour of that entire Certainty, and perfect Con- 
ſiſtency, to be found in all Deciſions and Determi- 
nations, grounded on the true Principles of our 
moral Duties. . ble: Oe 
 3dh, The Difficulties, that ſometimes cauſe Per- 
plexity in Matters of Morality, or natural Right, 
do not proceed ſo much from the Obſcurity we find 
in the Rule itſelf; as from certain particular Cir- 
cumſtances, which render the Application thereof 
difficult, tho* not impoſlible — *, conſequently, 
are no more Proofs of the Uncertainty of the Rule, 
than the trouble we are at, to apply a Demonſtra- 
tion in Mathematicks, diminiſhes its Evidence, or 
Infallibility. Beſides, theſe Difficulties do not con- 
cern the general Principles, nor the Maxims which 
mediately, or immediately flow from them, even 
to a long Train of. Deductions ; but only affect cer- 
tain remote Conſequences, 5 which are of ſmall Im- 
rtance, in. compariſon with the others. If we 
will but make the ſlighteſt Uſe of our own natural 
good Senſe, we cannot, in the leaſt, doubt of the 
Truth of theſe following Rules: That we ought 
to render to the Deity a Worſhip worthy of him; 
<« and to obey his Laws, as far as they are known 
© to us: That every one is oblig'd to avoid the 
« Exceſſes of Intemperance; which, by ruining his 
« Health, renders him incapable of attending thoſe 
« Things, to which he is call'd by his Condition; 
and of making himſelf uſeful to human Society: 
That he is not permitted to injure his Neighbour 
© and that, if he has done him any Damage, he 
“ ought to repair it as ſoon as may be: That he 
c ought not to deny any one all friendly Services, 
« not hurtful to himſelf, that he can do him : 
« That he oyght inviolably to keep his Word : 
«© That all Fraud and Tricking is criminal: That 
Children are under an indiſpenſible Obligation 
eto honour their Parents: That it is juſt to obey 
the Orders and Laws of a lawful Sovereign, as 
long as he preſcribes nothing contrary to the in- 
variable Principles of the Law of Nature; or to 
any Divine Law clearly reveal'd, Fc.“ All theſe 
fundamental Truths, and many more of the like 
Nature, are ſo evident, that it is impoſſible to 
bring any Objection againſt them ſo plauſible, but 
its Weakneſs muſt appear at firſt View. But it 
ich ſome Shew of Reaſon, 
„Whether a Man, for Example, who has commit- 
ted Adultery with a marry'd Woman, is oblig'd 
to make Satisfaction to the legitimate Children; 
for the Loſs they ſuſtain by the Concurrence of 
an illegitimate Sharer in the Succeſſion ? Whether 
* that Promiſe be binding, which I authorize an- 
* other to make in my Name, where the Perſon, 
« to whom it was to be made, dies before Notice 
or Acceptance? Whether when a Thing ſold, and 
<* not deliver'd, happens to periſh by ſome Acci- 
dent, without any Fault of the Seller; he, or 
„the Buyer, ought to ſtand to the Loſs of it? 
* Whether a Preſcription ſhall preclude Perſons yet 
* unborn ? Whether a Poſſeſſor, dona fide, ought 
* to make good the Value of what he has con- 
* ſum'd, or reſtore the Eſtate to the true Proprie- 
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See the foregoing Page, Note 3. 
* See Pufendorf, Book Ii. Chap. iv. F. 19. 
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3 See what is ſaid on Book ii. of Pufendorf, Chap. iii. F. 15. Note 5. 


4 See Pufendorf, Lib. i. Cap. ii. f. 
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to theſe only that we can admit what Marriotte ſays, ( Eſay upon Logic, p. 154. whoſe Words are cited 


and adopted by the late Mr. Bayle, Anſw. to the Que. of a Province. Tom. i. p. 3 it 1 | 
{ , . . 1. p. 352.) That it is often neceſſary to conſider a great 
Number of Things, to Judge well what wwe ought to follow or avoid. But they are much in the wrong, both the one — the 


other, to infer from thence the Uncertainty of all Morality in general; and to maintain, that 25 


uncertain than thoſe 
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nclufions thereof” are more 


Kg natural Philoſophy. An anonymous Author, who publiſh'd, in 1719, a Book, entitled, Doubts with re- 
ſhe to the Law of Nature, (faid to be printed at Hall, tho* the Title bears the Name of Fuliers) gives into th 
celles, but it is eaſy to ſee his Deſign is only to confound every Thing, in order to eſtabliſh Scepticiſm, 
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8 « 
tor, without being indemnified for his Expence ? 


& Whether Poligamy or Divorce are abſolutely con- 
&© trary to the Law of Nature? Whether ſuch, 


„ or ſuch Degrees of Conſanguinity, or Affinity, 


& are forbid by the fame Law? Whether Chil- 
% dren may marry without their Parents Conſent ?*? 
Altho' even theſe, and other the like Queſtions, 
may not, perhaps, be very difficult to decide, if ex- 
amin'd attentively, and without Prepoſſeſſion; yet 
there is beſides, almoſt always, as to the practical 
Part, another infallible Way to determine ourſelves 
thereupon ; and that by clear and ſelf-evident Prin- 


ciples ; without at all entring into the Merit of the 


Queſtion. You doubt, for Example, whether Po- 
ligamy or Divorce are, in their Natures, abſolutely 
unlawful ; but you find theſe Things forbidden by 
the Civil Laws of your Country; and you cannot 
reaſonably doubt, but that it is a Crime to diſobey 
the Laws of the Sovereign Power; even tho” they 
ſhould abridge you of the Liberty of doing that, 
which dabei would be lawful, or indifferent. 
Should the Queſtion be about Things not ſettled 
by the Civil Laws; you have then theſe two incon- 
teſtable Principles to regulate your Conduct by: 


Firſt, that, in difficult Caſes, you ought always to tate 


the ſureſt Side of the Queſtion. Secondly, that the ſureſt 
Side, is always the oppoſite to that your Paſſions incline 
10. And this Rule may ſerve in the Inſtances of 
Polygamy and Divorce, juſt mention'd ; for, at the 
ſame Time, we ſuppoſe theſe Things, not abſolute- 


ly bad in themſelves, it is nevertheleſs true, they 


may be reckon'd ſuch as are eaſily abus'd, and 
which, * conſequently, Prudence commands us to 
abſtain from, not only by the Rules of the Law of 
Nature, but, alſo, by the Precepts of the Goſpel. 
And from hence I draw a Conſequence, that ſerves 
equally to confound, as well thoſe who ſeek Excuſe 
for their Faults, from a pretended invincible Igno- 
rance, or from the Difficulties of their particular 
Caſes; as thoſe, who alledge theſe Difficulties, in 
order to deſtroy the Certainty of all the Principles 
of Morality : The Conſequence, I would infer, is 
this ; That a Man, before he can arrive at this State 
of Doubt and Perplexity, ſo as to be at a Loſs 
which Side of the Queſtion to take, in Points re- 
lating to his own Conduct; muſt firſt have negli- 
gently over-look'd Maxims, ſo clear, as to be ſelt- 
evident; and fo ealy, as to be obvious in every 
Caſe of Practical Duty. Thus, it is plain, that the 
Fault lies at our own Door, and not at our Crea- 
tor's ; who, in giving us Laws, has, alſo, given us 
ſufficient Light, to prevent our falling into an end- 
leſs Abyſs of Doubt and Uncertainty. The Caſe is 
much the ſame here, with that of the Maſter of a 
Family ; who, upon __ a long Journey, had 
left, with his Domeſticks, Orders ſufficiently clear, 
and eaſy to be executed : For, in this Caſe, ſhould 
the Domeſticks, thro' a Neglect of following their 
Maſter's Orders, find themſelves reduc'd to ſuch a 
Nonplus, as not to be able, with their utmoſt Ap- 
plication, and moſt hearty Endeavours, to deter- 
mine what to do, with reſpect to certain Affairs, 
that ſhould happen in the Interval; they could have 
no Grounds to complain of their Maſter's Severity, 
when, at his Return, he puniſh'd them for having 
taken wrong Meaſures, and ill manag'd hisConcerns. 

4thly, Unleſs we will doubt meerly for the ſake 
of doubting, or have the Aſſurance to deny that 
tis Light at Mid-Day ; we cannot refuſe to ac- 
knowledge, that there are a great Number of Prin- 


An Hiſtorical and Critical Account 


ciples and Maxims of Morality, which are attended 
with the higheſt Degree of Evidence; and which 
are entirely conſiſtent one with another. There are 
ſome of theſe Truths, the Belief whereof, we are 
oblig'd to acknowledge to be as ancient as the 
World; and ſo extenſive, as to be diffus'd, in a 
Manner, quite throughout it ; as ſhall be hereafter 


ſhewn. Now if there be any certain Proof, any 


ſure Mark of the Clearneſs of our Ideas and Opi- 
nions, independently even of the Nature of Things; 
ſuch an univerſal Confent muſt undeniably be this 
Mark. As for thoſe Maxims, whoſe Evidence does 
not appear till after ſome Degree of Reflection; 
and about which there is, likewiſe, great Diverſity of 
Opinions ; if we take an Account of all ſuck, a8 
really have ſome Difficulties at firſt, even to thoſe 
who examine them with ſome Degree of Attention; 
it will be found that their Number is but ſmall , 
that for the moſt part they relate to extraordinary 
Caſes ; and we diſcover ſometimes, by the Force 
of due Attention, a clear and ſatisfactory Solution 
of what we regarded as very dubious, or even inex- 
plicable. But however, ſuppoſing there were Caſes, 
and thoſe” too not uncommon ; where it was abſo- 
lutely impoſſible to come to any fix'd Reſolution, 
upon Principles clear and ſelf-evident ; Gop doubt- 
leſs would not, in ſuch Caſes, make Men * reſpon- 
ſible for thoſe Errors, which, after their beſt En- 
deavours, us'd to find out the Truth, and to avoid 
being deceiv'd, they ſhou'd unhappily fall into. So 
that this would not at all make either againſt the 
Goodneſs, or Juſtice, of the Creator and ſovereign 
Lord of Men; or againſt the Certainty and Evi- 
dence of thoſe Principles, which we have always 
ready at hand, as ſure Guides to conduct us ſafely 
in an infinite Number of Caſes : But we ought ra- 
ther, in ſuch Caſe, to ſay, that even this Degree of 
Light, ſeeing Gop has not thought fit to give us a 
greater, is ſufficiently adapted to the State and Inte- 
reſts of Mankind: Tho? tis my fix'd Opinion, that 
it cannot, without Raſhneſs, be poſitively affirm'd ; 
that thoſe inconteſtable Principles of Morality we 
have, are not, if duly . thro? all their Con- 
ſequences, fully ſufficient to furniſh us with infalli- 
ble Maxims in all imaginable Caſes, that can be 
ſuppos'd to occur in human Life. And my Reaſon 
is this; That theſe Principles have prov'd ſo fruit- 
ful, that even to this Day, they have not been ex- 
plain'd entirely; or drawn out into all their Conſe- 
quences : But, on the ert“ during the Space 
of near ſix thouſand Years, that is, of the whole 
Duration of Mankind ; there has hardly been any 
one Science ſo much neglected, or ſo ſuperficially 
cultivated, as this Science of Morality ; as will ap- 
pear by the Sequel of this Diſcourſe. 

51, After all, ſuppoſing now that Means can- 
not be found out, entirely to reſolve ſome Diffi- 
culties objected to certain remote Conſequences, that 
follow from ſome of the evident Principles of Mo- 
rality; will this be ſufficient, in the Judgment of 
any reaſonable Man, to ſhake the Certainty of thoſe 
Principles ; and of that vaſt Number of Conſe- 
Gn which may be moſt manifeſtly deduc'd 
rom them ? Permit me, on this Occaſion, to make 
a general and very important Remark ; which, tho" 
made uſe of by ſeveral Authors, it is yet worth 
while here to repeat, and place in all its ſeveral 
Lights ; to prevent the Effects of thoſe dangerous 
Impreſſions, which they who endeavour directly, 
or indirectly, to introduce into the World an extra- 


See Pufendorf, Book i. Chap. iii. F. 2. And Mr. Bernard, in his Nowvelles de la Repub. des Lettres, March 1705, p. 294. 
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See my Commentary on Grotius, De Jure Belli et Pacis, Lib ii. Cap v. $ 9. Not. 10. 
3 *Oeas was d ſa ice, & xgalnoans rie, Jordlas tg xai Yrovdn g, Blu kal yag of dee @hior ouNy dh] e Tape vd rad ra 
gende, That is to ſay, You ſee how few Things we have to practiſe, in order to lead a happy and diving Life ; for the 


Gods will require nothing more of him, who ſhall follow theſe Rules. Marcus Antonin, Lib. ii. Sect. v. 
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of the Science of MORALITY. 9 


„and, as I may venture to ſay, moſt ridicu- 
e — otherwiſe make. You ſhall 
ſe theſe Men, with great Earneſtneſs and Applica- 
tion, collecting from all Parts, and ſetting in the 
ſtrongeſt Light, the minuteſt Difficulties, . which 
they think can be urg'd againſt the moſt certain and 
generally receiv'd Truths; and then concluding, 
With an Air of Triumph; That Reaſon is entirely 
Blind and at a loſs * : That it is an uncertain, incon- 
ſtant, and pliant Fool, and variable as a Weather- 
Cock: That its only preſervative againſt Error 13, not 
zo think, for where-ever too Opinions preſent themſelves, 
it is incapable of proceeding : With much more to 
the like Effect. Now all ſuch Reaſonings are 
grounded upon this ſingle 3 ue ; that, what- 
ever is a certain Truth, muſt be adequately known 
by us; and remov*d from all Manner of Difficulty. 


But this is a Propoſition too conſiderable to be 


taken for granted; and ought to have been firſt 
fully prov'd, as the Ground on which all their Rea- 
ſoning ſtands; unleſs they mean to beg the Queſ- 
tion, by aſſuming for an unqueſtionable Truth, what 
is really falſe z which does but ill become Men, who 
wou'd ſeem reſolv'd to admit of nothing for Truth, 
but what they comprehend as fully and clearly, as 
they do; that /wo and wo make four, May it not 
very well be fo, that our Faculties are preciſely 
adapted to our preſent State and Occaſions here; 
and, conſequently, circumſcrib'd within their proper 
Bounds ? (For bounded they muſt then be ; ſince 
it can never be prov'd, that to this End they ought 
to be commenſurate with the Nature and Properties 
of all thoſe Things whereof we have Ideas.) This 
then being ſuppos'd, which no way implies any 
Thing contrary to the Goodneſs, or Wiſdom of the 
Creator ; is not the having clear and dire& Proofs 
of any Principle, enough to warrant the admitting 
it as certain; notwithſtanding there ſtill remain 
ſome Difficulties, the Solution whereof we do not 
well ſee? To go about to make ſuch Difficulties 
ſerve for Proofs of the Negative of that very Prin- 
ciple, would be vain and frivolous ; *twould be no 
more than an idle Evaſion, founded always upon 
the gratuitous Suppoſition I juſt now mention'd ; 
and one ſingle Inſtance will be ſufficient to make it 
appear. Let the Queſtion be, ſay they, whether 
Matter is d viſible ad infinitum * ? and bring all your 
Proofs ; they will ſtrike you ſo at firſt, that you 
will encline to favour the Objections brought by the 
Aomiſts againſt the infinite Diviſibility of Matter: 


But take the oppoſite Side of the Queſtion, and ex- 


poſe your Objections by way of Argument, you 
will find them make an equal Impreſſion, and you 
may oppoſe the Reaſons on one Side, as a Counter- 
poiſe to thoſe on the other. For my part, I think 
the Difference, according to the Rules of right Rea- 
ſoning, to be very conſiderable ; for the Argu- 
ments for the infinite Diviſibility of Matter, flow 


directly from the Idea of the very Nature bf Mat- 
ter, as an extended ſolid Subſtance; whoſe Parts, 
tho? never ſo ſmall, cannot be otherwiſe conceiv'd 
than as endu'd with Figure, and as having Sides, 
by which they are contiguous ; not to ſay any Thing 
of the Demonſtrations Geometry affords us in this 
Caſe : Whereas the Objections of the Atomiſts, 
which contain their ſtrongeſt Proofs for the Nega- 
tive ; being entirely grounded on the Difficulty of 
conceiving a Number of Parts really infinite, wherein 
the Imagination is at a loſs ; are altogether incon- 
cluſive : unleſs upon Suppoſition that nothing ought 
to be admitted as certain, but what we have an Idea 

, exempt from all Difficulty , tho' a Thing other- 
wiſe attended with never ſo mueh Credibility, ground- 
ed on Reaſons moſt evident ; and ſuch as are drawn 
directly from the Nature of the Thing itſelf, Now 
*till ſuch Suppoſition ſhall be demonſtrated, (and 
how can that be ever done, eſpecially by one under 
the Character of a Sceptick f) there will not be fo 
much as a Poſſibility of overthrowing the Certainty 
of many Truths, as well ſpeculative as practical; 
which Reaſon teaches to all, who conſult her with 
Diſpoſitions proper for that Purpoſe, The ſincere 
Lovers of Truth will ever find a juſt Medium, be- 
tween the fooliſh Preſumption of the poſitive Dsg- 
matiſt; who holds for Demonſtrations, all his ill- 

ounded Fancies, concerning even the moſt doubt- 
ul Matters : And the falſe Modeſty of the rigid 
Sceptic ; who, ſinking under the Weight of the 
ſmalleſt Difficulties, boldly rejects all Certainty; 
on Pretence, that he cannot attain to a K dge 
entirely perfect, and exempt from all Mlixur of 
Obſcurity. In vain do they heap Difficulty upon 
Difficulty concerning the Nature and Attributes of 
God ; this will never, in the Judgment of any rea- 
ſonable Man, either overthrow the Exiſtence of that 
Infinite Being; or the certain tho? imperfect Know- 
ledge we have of ſome of/his Perfections; parti- 
cularly thoſe, which have /relation to our Intereſts 
and our Wants. In vain do they exaggerate, with 
all the Art of ſubtle Philoſophers, thoſe ill-grounded 
Doubts ; which, on the Subject of moral Obliga- 
tions, the Mind, either not attentive enough in 
diſcerning Truth ; or elſe ingeniouſly induſtrious in 
inventing Fallacy ; can form to itſelf. The Idea of 
a Creator, boundleſs in Power, Wiſdom, and Good- 
neſs ; and the Idea of ourſelves, as intelligent, rea- 
ſonable, and ſociable Creatures: Theſe two Ideas, 
I ſay, if well attended to, and compar'd together 
in their whole Extent, will always furniſh us with 
ſteady Grounds of Duty, and ſure. Rules of Con- 
duct; notwithſtanding it may ſometimes happen, 
that, for want of Care, or Attention, we may, in 
uncommon Caſes, not know how to apply them; 
or cannot methodically demonſtrate the neceſſary 
Connexion of ſome remote Conſequences, with the 
firſt Principles of Morality. 


: EK CT. - Iv; 2 


HE other Objection, which Tpurpoſe toanſwer 

in a few Words, is taken from the great Di- 
verſity of Opinions there is in the World concerning 
Virtue and Vice; inſomuch that not only ſome par- 
ticular Men, but even whole Nations, have openly de- 
rided all Morality ; or at leaſt ſome of its Principles, 
With this View the Sceptics formerly * gave along De- 
tail of the Contradictions they remark*d on this Sub- 
ject; as well thoſe found between the Cuſtoms of par- 


ticular Nations ; as between the Notions even of Phi- 
loſophers themſelves. But what will all this ſerve to 
prove? That Men do not always make a right Uſe of 
their Reafon * ? I readily grant it; and ſeeing there 
are, even amongſt the Men of Underſtanding, ſome 
who ſo badly employ their Leiſure and Parts, as to 
uſe their utmoſt Efforts to undermine, or to ren- 
der, at leaſt, very dubious, the moſt manifeſt Truths . 


on Pretence that there are Difficulties, beyond the 


See Bayle's Dictionary, p. 1565. Col. 1. 
2 See Mr. Bayle's Continuation 7 a 


— * 


. — * 


Penſees diverſes a Voccaſion de la Comete, c. p. 367. 


3 See Sextus Empiric. Pyrrhon. Hypoth. Lib. iii. Cap. xxiv. p. 151. D. & Edit. Fabric. p. 175. Numb. 198, Sc. 


+ See the Paſſage in Diog. Laert. cited hereafter, Se. 27. 
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ſurpriz'd, to find ſome rude and unpoliſh'd Na- 
tions, who, being either extremely corrupted ; or 
enſlav d to Opinions, conſecrated by long Uſage and 


_ Cuſtom; have continu'd, either wholly, or in 


part, immers'd in the groſſeſt Ignorance of thoſe 
moral Truths, which are indeed in themſelves evi- 
dent enough ; but not to thoſe, who either ſhut 


their Eyes againſt the Light of Nature; or who 


will not give themſelves the trouble of conſidering, 
and purſuing thoſe Ideas, which prefent themſelves 
to the Mind every Moment, and from every Quar- 
ter. Or ſhall we hence infer, that thoſe ſure and 


inconteſtable Principles of Conduct, if any ſuc 


there are, ought to have been actually impreſs'd, 
even from the Cradle, on the Minds of all Men; 
ſo that none could be either ignorant of, or under 
any miſtaken or different Notions about them. Mon- 
tagne indeed reaſons after this Manner; An Au- 
thor, who, amongft a vaſt Number of fine judici- 
ous Thoughts, has but too viſibly diſcover'd a Spi- 
rit of Scepticiſm, carried beyond its due Bounds “. 
« It is very merry in ſome People (fays he) who, to 
give Certainty to Laws, affirm, that there are ſome 
e of them firm, perpetual, and immutable, which 
<« they call natural; which are imprinted on the 
«© human Mind: And of theſe ſome make the 
« Number to be Three, ſome Four, ſome more, 
% ſome leſs ; which ſhows, that even this Impreſ- 
« ſion is a 1 as doubtful as any of the reſt. 
© Now they are ſo unfortunate (for what can I call 
c jtelſe, but Misfortune, that of fo infinite a Num- 
c ber of Laws, there ſhould not be found one, at 
« leaſt, that Fortune, or Chance, has ſuffer'd to be 
« univerſally receiv'd by the Conſent of all Na- 
« tions ?) Th 
« thoſe three or four ſelect Laws, there is not fo 
« much as one, but is contradicted and difown'd, 
e not by one Nation only, but by 8 And yet 
«. this ſame univerſal Approbation is the only pro- 
hich they can argue, or in- 
« fer, any Laws at all to be natural; for we ſhou'd, 
« without all doubt, unanimouſly follow, whatſo- 
« ever Nature had really enjoin*d us; and not only 
every Nation, but every particular Man would 
<« be extremely ſenſible of the Violence offer*d him, 
„ ſhould any attempt to force him to a Tranſgreſ- 
e ſion of theſe Laws.” But this is a Suppoſition 
not to be admitted without Proot ; it _ O— 
to Experience: And long ſince own'd.to. be falſe in 
Fact, by the moſt able Philoſophers. ** Nature 
« alone, (ſays one of them,) cannot furniſh us with 
« the Knowledge of moral Good and Evil; ſhe has 
indeed implanted in us the Seeds of the Science 
„ of Morality, but not the Science itſelf. This is 
« the Reſult of thoſe Reflections and Compariſons 


ey are, I fay, ſo wretched, that of 
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Reach of our finite Underſtanding I am not at all 


* which the Mind, by Parity of Reafon, makes 
„ between the Things it has often ſeen and con- 
„ ſider'd.” A celebrated Philoſopher of the laſt 
Age, one to whom the World will be eternally 
oblig*d, for having introduc'd the right Manner of 
philoſophiſing; not that he was either infallible, or 
always followed his own Rules; Des Cartes, I ſay, 
had propagated the Opinion of innate Ideas among 
his Followers. Bur there aroſe another Philoſopher, 
not long ſince deceas'd, who has re- eſtabliſh'd, 
and put in a new Light the ancient Opinion. The 
Reaſons which he p rey feem ſo very ſtrong, 
that whoever examines them with a little Attention, 
and without Prejudice, cannot refuſe to ſubmit to 
them. Dr. Sherlock, who has taken upon him lately 
to refute them, has, in my Opinion, with all his 
Penetration and all his Efforts, only given thoſe 
who deny innate Ideas, all the reafon in the World 
to confirm themſelves in an Opinion, which they ſee 
attack'd with ſo little Succeſs . All the Doctor 
ſays, is either grounded on abſtracted, and ſcarce 
intelligible Principles; or on ſuch, as are advanc'd 
without Proof; or whoſe juſt Conſequences, tends 
he: wr * the very Opinion he oppoſes. But what 
is moſt of all ſurpriſing, he very poſttively affirms, 
„ That 7 the Doctrine of Mr. Locke, about 
the Origin of innate Ideas, may very much 
e ſerve the Cauſe of Atheiſm ; for, ſays he, if 
* none of our Ideas are innate, neither thoſe we 
have of the Deity, nor thoſe we have of Virtue 
„ and Vice; what ſhall hinder the Atheiſt from 
„ ſaying, that all thoſe Ideas are the Effects of a 
* wrong Education; and that they were firſt im- 
printed on the Minds of Children, for the good 
of Society; and to reſtrain and keep them in 
„ awe?” For my part, I think on the contrary, (nor 
am I ſingle in my Opinion, ) that the Clergy them- 
ſelves give great Ad vantage to the Atheiſt; when, 
not ſatisfied with thoſe inconteſtable Proofs we 
have of the great Truths of Religiòh and Morality ; 
they fondly maintain, thro* an imprudent Zeal, 
Arguments in themſelves at beſt doubtful ; and 
then cry out, that all's loſt, if theſe are not allow'd 
of as well as the former. For after all, I would 
fain know how Dr. Sherloct, without entering into 
metaphyſical Reaſonings, which are generally very 
uncertain, and do not properly belong to a Diſpute 
about Matter of Fact; will be ever able to prove to 
an Atheiſt, that notwithſtanding the manifeſt Igno- 
rance in which whole Nations have been, and ſtill 
are, of ſome fundamental Duties of the Law of 
Nature ; and the Caprice and prodigious Diverſity 
of Opinions, which he prevailed in all Ages on 
the Subject of Morality and Religion; that, not- 
withſtanding all this, I ſay, every particular Perſon 
has innate Ideas of the Deity, and of Virtue ? Nor 


— 


' Mantagne's Eſſays, Book ii. Chap. xii. p. 380. Engliſh ; French, 426. And Edit. 1727, f. 542, 543. Tom. ii. 


1 Deſideras dici: Quomodo ad nos prima Boni Honeſtique notitia perwenerit, Hoc nos docere Natura non potuit : ſemina nobis 


Scientie dedit, ſcientiam non debit. —Nobis widetur obſervatio collegiſſe, & rerum ſepe fatarum inter ſe collatio, per analogiam 
nofiro intelle&tu & Honeſtum & Bonum judicante. Senec, Epilt. cxx. p. 457. Edit. Gronowv, See Lipſius, Manud. ad Phile/. 8 


Lib. ii. Cap. xi. per totum. 


toic. 


3 Sec the Metaphy/ical Meditations of Des Cartes, with the Obje&ions and Anfevers which are joined thereunto ; particularly 


p. 17. 24. 102. and Append. p. 16, &c. 


4 Mr. Locke, in his hay on Human Underſtanding, Book i. 


Ibis was my Judgment fix Years ago, form'd on the Extract in Bernard's Nouv. de la Repub. des Lett. May 1709. I had 


\ Reaſon to believe, that that ingenious Journaliſt had neither weaken'd, nor miſrepreſented, in the main, the Reaſons of this Engl 


Doctor. I have ſince found it to be Fact, having read the Book itſelf, well tranſlated into French in 1708. But as to my 
judgment of the Doctor's Reaſonings, I am fo far from altering it, that I find myſelf more and more confirm'd in it, by 
reading that long Digreſſion, where he pretends to eſtabliſh innate Ideas; and to confute- thoſe who deny them. The judici- 
ous and diſintereſted will diſcern, who are moſt likely to clear the Matter; whether thoſe, who go . 8 * — 
Way we have to know the Truth; and upon the proper and certain Character of Ideas; which is to make themſelves be per- 
ceiv'd, where ever they happen to be, or whatever, at Bottom, their Nature may be: Or thoſe, who, being oblig'd to acknow- 
ledge Experience to be againſt them, do yet advance nothing, but Reaſons of Congruity ; and yet charge others with want 
of Penetration to ſee the Difficulties, | | 

6 M Buddeus, who has fince undertaken to refute Mr. Locke (in his Moral Theology, p 399, ſeq.) confines himſelf to main- 
tain, that Children, and ignorant Perſons, are ſenſible of practical Truths, and agree to them, when propos'd, and. when they 
make uſe of their Reaſon Which 1s plainly giving up the Queſtion. 

7 Tbid. p. 545. and in the Book itſelf of Dr, Sherlock. p. 146, 147. in the French Verſion, 
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' & ſuch Laws, have either dexterouſ] 


how this Difficulty can-be anſwer*d other- 

225 A by affirming 3 "Har as Men are naturally 
rovided with * Faculties ſufficient to know the 
5 hor of their Exiſtence, and of the Duties he 
expects from them; and to form to themſelves 
thereupon ; right Ideas: So they may remain in 


Ignorance, or even run into Miſtakes about theſe 


Points, if-they will not make good uſe of their 
Underſtanding : And this Anſwer hath nothing in 
it, but what is ſolid. GOD * having endued Man 
with the Faculty of knowing what he poſſeſſes, was 10 
more oblig' d, by his Goodneſs, to engrave on his Mind 
* pd Religion and Morality, than he was, 
after giving him Reaſon, Hands, and Materials, he 
Lua bill him Bridges, or Houſes. To alledge, 
therefore, the Abuſe, which Men make of the Light 
of Nature, in Matters of Morality, as a Proof, that 
there is no Certainty in it ; is as poor Reaſoning as 
that of the Epicureans ; who think to ſubvert true 
Religion, by ſetting forth all the Evils, Crimes, 
and Extravagancies, that falſe Zeal, Bigotry, and 
Hypocriſy, under the ſpecious Pretence of Piety, 
have occaſion'd in the World. Tantum Relligio po- 
tuit ſuadere Malgrum ! But let us only conſider this 
Matter in a different Light, and we ſhall find this 
Objection itſelf furniſh us with a conſiderable Proof, 
or at leaſt a Prepoſſeſſion, in favour of the natural 
Evidence of the Principles of Morality; and of 
that Impreſſion, which, there is Reaſon to believe, 
theſe Truths would make on the Minds of all Men, 
did they but hearken to Reaſon. In Effect, it ap- 
pears by Hiſtory, that there are few Nations to be 
found, in whom all Senſe of Virtue is entirely loſt. 
By the Confeſſion of Mr. Bayle,* „The moſt ge- 
« neral Rules of Morality have been preſerv'd al- 
« moſt every where, and have, at leaſt, obtain'd 
« in all Communities, where Reaſon and Know- 
« ledge have been at all cultivated. Is there any 
« Nation, (ſays a very great Orator, and heathen 
Philoſopher) ** where Humanity, Goodneſs, and 
« Gratitude, are'not thought amiable, and had in 
« eſteem? And where the proud, the miſchievous, 
« the cruel, and ungrateful, are not had in Con- 
% tempt and Abhorrence ?** It has too been very 


- judiciouſly obſerved, that. No Legiſlator could 


<« ever yet procure Laws, that were entirely bad, 
<« to paſs : The Managers, concern'd in ating 
t tack*'d them 
« to others, that were good, or elſe have had re- 
« courſe to violent Meaſures, either to eſtabliſh, 
or to maintain them; ſo that the very Submiſ- 
« ſion to unjuſt Conſtitutions, is even a Proof of 
the Neceſſity of equitable and good ones.“ It 
will perhaps be reply'd, that it is the Advantage, 
ariſing from Morality, that cauſes it to be general- 
ly approv*d, and receiv'd in the World. But, tho? 
this Reaſon contributes much towards it; yet is it 
not the only, nor the principal one. For *tis ve 
hard to conceive, that, in ſo many different Places, 
and in all Ages, ' ſuch Multitudes, of every Rank, 
Condition, and Character, ſhould have given their 
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Conſent to theſe Sort of Maxims, merely for the 
Advantage each Individual found therein; ſo as, 
at the ſame Time, to think themſelves exempt from 
all Obligation to obſerve them, whenever they could 
diſpenſe from obſerving them. Indeed there have 
been, and ſtill are, too many, who regard them 
only in this I | either, becauſe they have ac- 
cuſtom*d themſelves to do ſo, in order quietly to 
indulge their Paſſions ; or, becauſe they have ſuf- 
fer*'d themſelves to be impos'd upon by ſome ill- 
grounded Subtilties: But then we ſee, that the 
wiſeſt and moſt ſenſible Part of the World have, 
at all Times,. judg*d of Things quite otherwiſe. 
Nay all, whether learned or unlearned, have found 
in them a certain Agreement with, and Conformity - 
to right Reaſon; and that too, more or leſs, ac- 
cording to their Share of good Senſe : And this 
Agreement becomes more or leſs evident, in Pro- 
rtion to the Uſe each Man has made of his Rea- 
Fi, and the Knowledge he has acquir'd. Men 
have always diſtinguiſh*d the Idea of what is ju, 
or honeſt, from the Idea bf what is u; even in 
thoſe Maxims, where theſe two Ideas have been 
moſt manifeſtly combin'd: The firſt of theſe, even 
when they ſcarcely, or not at all, perceiv'd its true 
Foundations, has always ſtruck them ſo, as to 
oblige them to own its Power, independently of 
the other: Men have never faild, ſecretly, to re- 
proach themſelves, whenever they have ſacrificed, 
to their Intereſt, the Practice of any known Duty. 
And it has even been obſerv'd, that 7? wicked Men 
would chooſe (were it poſſible) to enjoy the Fruits 
of a criminal Action, without committing the 
Crime itſelf. If we refle& rightly upon the Mat- 
ter, it muſt be own'd, that the Majority of Man- 
kind are not ſo much as capable of diſcovering, or 
conceiving all thoſe wiſe and uſeful Ends, which a 
{ſkilful Law-giver, or profound Philoſopher, might 
have had in View: So that it often happens here, 
that the Notion of Duty, alone, makes = Impreſ- 
ſion; and it is, likewiſe, the Intention of the =_ 
giver, that it ſhould do ſo ; for they well know 
the great Power that this Idea has over the Minds 
of Men, and that it, in certain Caſes, is level to 
the Capacity of many, whom Intereſt could never 
touch, as being a Conſideration beyond their Ca- 
* 5 Hence it has ſometimes happen'd, that 
eligion has been call'd in as an Auxiliary; and the 
Law-givers have boaſted, that their Laws were of 
divine Original. After all, this Reply furniſhes a 
good 1 towards the eſtabliſhing the Soli- 
dity of the Maxims of Morality; and which will, 
at the ſame Time, ſhew, the Proportion they bear 
to all Capacities. - For ſince the Creator, who, no 
Doubt, deſigns that all Men ſhould be happy, has 
ſo manifeſtly, and inſeperably, connected human 
Virtue, and human Felicity ; it is clear, that he in- 
diſpenſibly requires of every one an exact Obſerva- 


tion of the Law of Nature; and, conſequently, that 


the Principles and Rules thereof ought to be ſuch, 
as may be eaſily known and demonſtrated, 


—b— — 


1 See Sikve Philologice of Mr. Le Clerc, publiſh'd in 1711, 
* Locke's Eſſay, Lib. i. Cap. iv. F. 12. p. 75. French; and p. 42. Edit. Lond. 1706. 


3 2 Lib. i. y. 102. 

4 Continuation of divers Thoughts, &c. p. 762. 

5 Que autem Net 4 55 
maleficos, que crudeles, que i 


s Biblioth. Univerſ. Tom. viii. p. 527. 


at the End of his E/chiner, Cap. ii. towards the End. 


io non Comitatem, non Benignitatem, non gratum animum & Beneficii memorem diligit ? Que ſuperbos, que 
atos non aſpernatur, non odit ? Cicero de Legib. Lib. i. Cap. xi. 


7 See the Paſſages cited in Puffend. Lib. i. Cap. i. 5. 1. Not. 2. and add there the following Words, which come after that 
of Seneca: Maximum hoc habemus Nature meritum, quod Virtus in omnium animos lumen ſuum permittit: etiam qui non ſequuntur 
illam, vident. De Benefic. iv. 17. We have this great Obligation to Nature, that Virtue diffuſes its Light to all Minds, and 


* that thoſe ſee her, who do not follow her.” 


SECT. 


| 
l 
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SECT. V. 


Conclude then, with the Saying of Strato, in 

the New Dialogues of the Dead *, whatever the 
other Party may ſay of it; that Reaſon, in all Caſes 
where human Conduct is concern'd, affords ſure Deciſi- 
ons. But the Misfortune is, that we don't conſult her. 
And it muſt be own'd, to the Shame of Mankind, 
that this very Science, which ought to have been 
the great Bulineſs of Men, and the chief Object of 
all their Enquiry ; has, in all Times, been extremely 
neglected. * Socrates was aſtoniſhed to ſee, That 
& when there was Occaſion to have any one taught 
ce the Trade of a Shoemaker, a Carpenter, a Smith, 
% or the Art of Riding, 1 Places were never 
& wanting, where he might educated in theſe 
% Profeſſions: And, that there was every where 
« abundance of People, who taught how to ma- 
e nage Horſes and Oxen ; whereas, if any one had 
« Mind to be inſtructed himſelf in the Rules of 
& Tuſtice, or have them taught to his Children or 
« Slaves, there was no Academy for that Pur- 
% poſe.” A conſiderable Time after this Philoſo- 
pher's Days, we find Cicero making the ſame 
Complaint : ** What can be the Reaſon (ſays he) 
« that, ſince we conſiſt of a Soul, as well as a Bo- 
% dy, the Art of curing, and preſerving the Body 


« in Health, has been ſo ear y ſought out; and 
n 


c found ſo uſeful, as to have its Invention aſcrib'd to 
« the Gods themſelves: Whereas the Art of 2 
ce the Diſcaſes of the Mind, has neither been near ſo 
« much ſought after, before its Invention, nor fo 
<« carelully cultivated ſince; nor has it been had in 
« Eſteem and Admiration, but by few ; whereas, 
<« on the contrary, it has been even hated and ſuſ- 
« pected by many?“ It is, however, no very dif- 
ficult Matter to diſcover the Reaſons hereof ; and 
it is withal highly uſeful, to give them their due 
Conſideration. It is but too certain, that the ſe- 
veral Neceſſities of Life, real or imaginary ; the 


| falſe and miſtaken Intereſts ; the“ Impreſſions of 


Example, and receiv'd Cuſtoms ; the Prevalency of 
Faſhions, and the Torrent of Opinions in Vogue, 
with the early Prejudices of Education; but, above 
all, the predominant Paſſions and Vices, do gene- 


rally draw off the Minds of Men from a ſerious 


Study of Morality ; and prevent their applying 


their Faculties to thoſe Things, which belong to 
them ; and on which depends their true Felicity. 
** 5 Philoſophy (ſays the Author of the Dialogues, a 
little before cited, very agreeably) only concerns 
* Mankind, and has 2 to do with the reſt 
* of the Univerſe. The Aſtronomer fixes his 
Thoughts upon the Stars; the Naturaliſt on Na- 
ture; and the Philoſopher on himſelf. ——But 
e becauſe ſhe would be troubleſome, if ſhe inter- 
* meddled in their Affairs, or perpetually warn'd 
them to regulate their Paſſions, they very wiſely 
& ſend her to Heaven, to arrange the Motions of 
the Planets, and meaſure their Diſtances ; or they 
* detach her round the Globe, to ſatisfy their Cu- 
e riolity.” The few, who have apply'd themſelves 
to the Study of Morality, have done it, for the 
moſt Part, in a Manner confus'd, and ſuperficial 
enough ; and often ſo, as even to build upon Prin- 
ciples either entirely falſe, or obſcure and uncer- 
tain ; either foreign to its proper Buſineſs, or mixt 
with groſs Errors and Abſurdities. From whence 
it comes to paſs, that, in all Languages, the Terms 
of Morality, both in common; Diſcourſe, and in 
the Writings of the Learned, ate ſuch, as have the 
moſt obſcure, confus'd, and indetermin'd Ideas, of 
any other Science whatever: And this would give 
Room to ſuſpect, that the Principles of Morality 
are, likewiſe, very abſtruſe ; were it not known, 
by the Experience of all Ages, that Men generall 

deſpiſe the Things which are ſimple, to ſeek ſuc 

as are myſterious ; and that they miſtake, or re- 
ject the Truth, when it comes not attended with 
ſome Charm,” to-excite_ their Curioſity, and pleaſe 
their Inclination for he marvelous, This is what 
has been judiciouſly obſerv'd, and upon the ſame 
Subject too, by the famous Confucius, the Chi- 
neſe Philoſopher : „I know very well (ſays he) 
*« why the greateſt Part of Mankind do not follow 
* the great Road of* Mediocrity, altho' ſo caly to 
find; it is becauſe the Learned deſpiſe it; and 
<* becauſe, imagining their Penetration to reach far 
„ beyond that Medium, they neglect it as below 
them; love to advance ſtrange Doctrines; and 
10 eng e in difficult Ways.” But it muſt be ac- 
knowledg'd, that it is not ſo much the Prejudices 


£7 Dialogues of the dead Ancients with the dead Moderns, by Mr. Fontenelle, Dialog. v. p. m. 208. Ocuvr. di. Fort. Tom. i. 


p. 102. Ed. Lond. 


2 Ilzgryivelo [5 Immwia;] T9 Coxęa va. Nſeili weis rag, ws Yavuaris zin 18, i wlv rie BAN ci, SIdtaold: rwa, 3 
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„„ Xania, 1 inTiz, an anogeiy bre d miwlac 7dr Tux (Pact N Twi e 9) Bev Tw RHνEöÜẽ Sixaing, Wome" 
_—_ by 9 3 eivas Twy dagen tay of Tis Sehn. 5 autos pabiiv To dixaio, 1 vie & oixiryy NF Sc, wii bat, 
bel Gi iN THxcs v. Nenoph. Memorab. Lib. iv. Cap. iv. $. 5. Ed. Oxon. and Ed. Paris, p. 804. B. 

3 Quiduam efſe, Brute, cauſe putem, cur quum conflemus ex Animo & Corpore, Corporis curandi tuendique cauſſa queſfita fit 
Ars Cui, atque utilitas Deorum immortalium inventioni conſecrata ; Animi autem medici na, nic tam defiderata fit, antequam inventa ; 
nec tam culta, poſtea quam cognita eft; nec tam multis grata & probata ; pluribus etiam fuſpeaa & inviſa ? Tuſc. Queſt. 
Lib. iii. Cap. i. Mr. Davies, in the ſecond Edition of his Notes on this Work of Cicero, rejects theſe Words, atgue egjus 
utilitas, as an Interpolation, which being plac'd by ſomebody, as a marginal Note, has crept into the Text. He thinks 
there is no Senſe in the common Reading. But it appears to me, that the Explanation I have given, in my Tranſlation, is 
juſt enough, and renders unneceſſary, a Correction made againſt the Authority of all the Manuſcripts, and Editions. I have 
lince taken Notice, that this judicious Critic has, in his Aadenda, p. 394. propos'd another Reading, gs ex utilitate, which 
makes the Scnſe agreeable to mine: But as it is the ſame in the common Reading, I ſee no Neceſſity of any Alteration, tho' 
M. 1/pters, in his Lectio Julian. Lib. i. Cap. xii, reads it, gju/que utilitate. But the firſt Reading has a peculiar Emphaſis, 
which makes it preferable to any Variation. ; | | | 

4+ Parwulos nobis dedit [Natura] igniculos, guos celeriter malis moribus, opinionibuſque depravati, fic reflinguimus ; ut nuſquam 

"ature lumen appareat : Simul atque editi in lucem, & ſuſcepti ſumus, in omni continud pravitate, & in ve opinionum per- 
werſitate v ſamur. Accedunt etiam Porte : i, cum magnam ſpeciem doctrinæ, ſapientiægue pre ſe tulerunt ; audiuntur, 
legwntur, ediſcuntur, & inhereſcunt penitus in mentibus. Cum vero codem quaſi maximus quidam Magifter Populus acceſſit, atgue 
omnis undique ad witia conſentiens Multitudo; tunc plane inficimur opinionum pravitate, à Naturdque deſciſcimus.—— Quid, gut 
pecunice cupiditate, qui woluptatum libidine feruntur ? &c. Idem ibid. Cap. i. and ii. Nature has iven us faint Rays, which 
« by deprav'd Mauners, or falſe Opinions, are ſo ſoon darken'd, as almoſt wholly to extinguiſh er Light.———As ſoon as 
« we are brought into the World, and have receiv'd the firſt Rudiments of Education, we become either perverted by Er- 
« ror, or corrupted by Vice. To this the Poets not a little contribute : Who, carrying a great Shew of Wiſdom and Learn- 
ing, are read, taught, and admired, and leave great Impreſſions on young Minds. The eople, who in all Countries have 
n great Influence, increaſe this Evil by bad Cuſtoms, an vulgar Opinions, which draw ſtill farther off from Nature, And 
© Avarice, and the Love of Pleaſure, join to compleat the Miſchief." e 

s Dial. des Mortis Anciens, in the firſt Part, Dialog. iv. p. 30. Ocuvr. de Font, Lond, 170%. Tom. i. p. 18, 19, 

6 In the Extract from the Book of P. Coupler, Bibl. Univ. Tom. vii. p. 422. 
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of the Science of MORALITY. 13 


> Underſtanding, as the Illuſions of the 
Mong and the Tyranny eſtabliſh'd in the World, 
with relation to Opinions; which form the grand 
Obſtacles to the ſerious Study of Morality, and 


the exact Knowledge of our Duty. Mr. Locke * has 


well expreſs'd it: It is not to be expected, 
N it 2 will very much apply themſelves 
« to make Diſcoveries in Matters of Morality) 
« whilſt the Deſire of Eſteem, Riches, or Power, 
« makes Men eſpouſe the well endowed Opinions 
« in Faſhion, and then ſeek Arguments, either to 
« make good their Beauty, or varniſh over, and 
« cover their Deformity.—Whilſt the Parties of 
« Men cram their Tenets down all Mens Throats, 


e whom they can get into their Power, without 


« permitting them to examine their Truth or Falſ- 
60 — ; and will not let Truth have fair Play in 
«« the World, nor Men the Liberty to fearch after 
it; what Improvements can be expected of this 
« kind ? What greater Light can be hoped for in 
<« the moral Sciences? The ſubject Part of Man- 
« kind, in moſt Places, might, inſtead thereof, 
« with Egyptian Bondage, expect Eg yp/ian Dark- 
<« neſs, were not the Candle of the Logp ſet up by 
« himſelf in Mens Minds, which it is impoſſible 


& for the Breath, or Power of Man, wholly to ex- 
« tinguiſh.” After all this, it is no Way fur- 
prizing, that thoſe, whom either the Employments, 
and Avocations of Life, + want of Genius, and 
roper Aſſiſtance, prevent from engaging in lon 
jay atm Reſoarchest that is to ſay, if the . 
Part of Mankind uſually ſcem to have ſuch limit- 
ed Views, and falſe Ideas, in Matters of Morality. 
Altho', as we have already ſaid, every one be by 
Nature capable to inſtruct himſelf therein, as far 
as his particular Station requires; it has, no Doubt, 
been always Gop's Will, that they, who had the 
greateſt Light, and whom his Providence had fur- 
niſn'd with the greateſt Helps, ſhould communi- 
cate their Knowledge to ſuch, as were not able, 
of themſelves, to acquire it ſo eaſily, or in ſo great 
a Degree; and, by this Means, ſhould be under a 
double Obligation not to bury their own Talents. 
But in order to ſet, in its full Light, this inexcuſa- 
ble Negligence of Mankind, in a Thing of ſuch 
vaſt Importance, I ſhall here preſent the Reer 
with a ſhort Hiſtory of the Progreſs of Morality, 
and of the Manner in which this Sctence has been 
cultivated in all former Ages. 


SECT. VI. 


HERE are two Sorts of Men, who 
_ to apply themſelves, in a more par- 
ticular Manner, to Morality ; (viz.) The publick 
Miniſters of Religion; and the Men of Learning; 
or thoſe who make it their Profeſſion, to cultivate their 
Underſtandings by the Study of the Sciences. Both the 
one and the other are equally oblig'd, as much as 
in them lies; as well to be inſtructed therein them- 
ſelves, as to teach the ignorant : But the Obligati- 
on of the former is more ſtrict, and indiſpenſi- 
ble, than that of the latter. 
It is certain, that * Morality is the Daughter of 
Religion, that they go Hand in Hand together ; and 


that the Perfection of the latter, is the Standard of V 


Perfeftion in the former. This has been acknow- 
ledg'd by, a great Emperor, and heathen Philoſo- 
pher. Thou wilt never, ſaid * he, do any Thing, 
tho purely human, well, if thou art ignorant of the 
Relation it bears to Things divine; nor any Thing di- 


vine, if thou knoweſt not what Connection it has with 


Things human, In Fact, the fundamental Principles 
of Natural Religion, which ought to be the Baſis 
of all other Religion ; are, alſo, the moſt firm, or 
rather only, Foundation of this Science of Morality. 
Without a Deity, we can ſee nothing which lays us 
under any indiſpenſible Neceſſity of acting, or not 
acting, in ſuch a Manner. [ Duty, Obligation, Right, 
are no more, to ſay the Truth, than fine Ideas; which 
may pleaſe the Mind, but can ſcarce touch the Heart.) 
The Ideas of Order, Decency, and Conformity 
with Reaſon, have in them, without Doubt, ſome- 
thing real; they are founded on the Nature of 
Things; on certain Relations moſt true: And even 
thoſe who cannot explain them diſtinctly, and fully, 
have till a r Senſe of them: Our Minds 
are ſo fram'd, that they cannot but acquieſce in 
them, when propos'd; and thus it is, that moral 
Honefty, or Virtue, has, thro' all Ages, influenc'd 


Mankind, even among Nations in the leaſt civi- 
liz d. All this I agree to. 


But to give theſe Ideas 
their full Force, and due Meaſure of Efficacy ; to 
make them ſtrong enough to maintain their Ground 
againſt Paſſion and Self-intereſt, to eſtabliſh that 
Duty, Er ſo call'd, which bridies our Incl ina- 
tions in ſuch a Manner, as that it is not in our 
Power to diſengage them at Pleaſure; all this re- 
quires a Being ſuperior to us in Power; who has a 
manifeſt Right to our Obedience and who actually 
commands us to regulate our Conduct by the Light 
of our own Reaſon. This Conſideration of a Dei- 
ty, whom we, conſequently, regard, as puniſhing 

ice, and rewarding Virtue, has ſo great an Effi- 
cacy; that, altho* the fundamental Principles of 
Religion may be much darken'd, by the Intermix- 
ture of Error and Superſtition ; yet, it they are not 
entirely corrupted, it will never fail to have a cer- 
tain Degree of Influence. The purer theſe Princi- 
ples are, and the better they are ſupported, the 
more they contribute to the ſtrengthning the Foun- 
dations of Morality z and to the extending its Rules 
in all their Conſequences. But form the fineſt Syſ- 
tem in the World, and leave Religion out, you 
will have only (if I may uſe the Expreſſion) a /pe- 
culative Morality, and you build upon the Sand. 
This being ſo, it was natural to expect, that the 

ublick Miniſters of Religion ſhould have made 

orality their principal Study; in order to con- 
form their own Lives to it, and to give the Peo- 
ple ſuch juſt Ideas thereof, as might be capable 
of producing ſolid Virtue. But they have, in this 
Point, fallen very ſhort of their Duty and Abili- 
ties. Under Paganiſm, the D:viners, the Augures, 
and Prieſts, who gave out the celeſtial Oracles, and 
call'd themſelves the Interpreters of the Will of the 
Gods, took little or no Care to teach Men the Rules 
of Virtue. And I muſt needs confeſs, that Lectures 


ay of Human Underſtanding, Book iv. Chap. iii. $. 20. p. 479, Cc. See the Parrhaſiana, Tom. ii. p, 66, & ſeg. 
This Paragraph, with the 7th, 8th, gth, 1oth, and 11th of my Preface, have been. tranſlated into Erg/i/, and publiſhed in 

the Year 1722, with a Preface by Mr. Cordn, Author of the Independent Whig, but fince, I find this whole Preface appears in 

the fourth Exgl; Edition of Pufendorf, in the Year 1729. The Tranſlator is Mr. Carew of Lincoln's Inn. But it does not ap- 


pear, that he had any Hand in the former Tranſlation. 


3 Preface of Mr. and Madam Dacier to the Moral Reflections of Marcus Antoninus, p. 2. or *A 2. p. 2. 
ou re yap aibeumuir Tr dvwv Tis in} r dei omaraPogas id meager, Sr. tpmany. Marcus Antonin, Lib, iii, $: 13. Edit. 
Gataker ; and F. 12. in the Tranſlation of Mr. and Madam Dacter. 
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5 See what is ſaid, Pufend, Lib, if. Cap. iii. F. 19. Not. 3. and Cap. iv. $. 3. Not. 6. 
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I 4 An Hiſtorical and Critical Account 


of good Morality, in their Mouths, would have 
but ill ſuited the monſtrous Ideas they gave of 
the Deity ; or thoſe Failings, Imperfections, and 
even Vices, which they, by an unaccountable Per- 
verſion of all natural Knowledge, aſcrib'd to the 
Deity itſelf. We ſee, therefore, the ancient Doc- 
tors of Chriſtianity, vigorouſly reproaching the Pa- 
gans with this unwarrantable Separation between Re- 
ligion and Morality. “ They who teach and in- 
« ſtruct others in the Worſhip of the Gods, (ſays 
« * Ladlantius) ſpeak not a Word of any Thing 
&« that tends to the Regulation of Manners, and 
% Conduct of Life: They make no Enquiry at all 
« after Truth; but confine themſelves wholly to 
« the Knowledge of the Ceremonies of Divine Ser- 
“ vice; Which require only the Miniſtry of the 
„ Body, and in which the Sentiments of the Mind 
% have really no Part.—* The Philoſophy, and Re- 
„ ligion of the Heathens, are entirely diſtinct. 
„ Wiſdom, or Philoſophy, has its peculiar Pro- 
“ feſſors, who teach not the Way of approaching 
« the Gods: And Religion, alſo, has its Miniſters, 


% who teach not the Rules of Wiſdom. Whence 


« this is apparent, that theirs is neither true Wiſ- 
„ dom, nor true Religion.” And indeed, as Mr. 
Bayle has obſerv*d, It would be very difficult to 
<« 3 prove, that the Prieſts of Paganiſm requir'd 
„% any Thing, beſides the outward Shew of Piety ; 
<« or that they preſs'd Amendment of Life; or de- 
* nounc'd, that, without a ſincere, and perſeve- 
« ring Repentance, and Reformation of all cor- 
&« rupt Inclinations, Vows, SOAP. Proceſſions, 
« Sacrifices, Ceremonies, ordinary or extraordi- 
« nary, could not appeaſe the Anger of the Gods. 
« Tt is much eaſier to prove, that they ſuffer'd the 
« World to reſt under this profitable Deluſion; 
« That it was ſufficient to be liberal towards the 
« Gods; and to follow the common Forms of Reli- 
* gien. The Satyr of Perfius will ſerve to convince 
« us of this; where, having firſt abus'd thoſe who 
« turn Religion into a Trade, he immediately calls 
« upon, and challenges the Prieſts, to ſhew what 
% Gold has to do with holy Things: Tell me, O 
« you Pontiffs, of what Uſe is Gold in our holy Places? 
« Even juſt as much, as the little Puppets, which 
« the young Virgins conſecrate to Venus. Why do 
« we not offer to the Gods ſomething, which neither 
« the Cotta's, nor the Meſſala's can preſent to them, 
« with all their magnificent Chargers piPd up with 
« the Fleſh of the moſt exquiſite Victims? Why do we 
« not offer to them an upright, ſincere, and generous 
« Heart, deeply imbu'd with the moſt lively Senti- 
« ments of Fuſtite and Honour? Let me but have 
« this Preſent to make them, and I am ſure of ob- 
« taining whatever I aſt, th? I ſhould offer them no- 
« thing but a Mixture of Salt and Meal. Does not 
« this inſinuate, that it was the Prieſts who che- 
e riſh'd that mercenary Spirit, that. Traffick of De- 
« votion, that reigning Abuſe; which made Men 
« ſo laviſh towards the Gods, as to ſpare nothing 
in Victims and Offerings; imagining that the 
„Gods, being pleas'd as much as Men, with 
« Preſents of Gold and Silver, could not then but 
grant them whatſoever they aſk'd ?—We can- 
„ not tell whether theſe Prieſts were learned or 


* not; and whether they had philoſophiz'd on the 
« Nature of the Gods: But this we have Reaſon tg 
te believe; that they had neither Virtue, nor Pro- 
& bity enough, to perſuade Men to place a much 
“ greater Confidence, in the Purity of the Heart, 
& than in the exterior Practices of divine Worſhip, 
« and religious Expences. The Profit of the 
“ Prieſts would have been too much diminiſh'd, 
© if Men had follow'd the Maxims of the Philo- 
* ſophers.” I ſhall add to this, a farcaſtic Saying 
of Socrates, in that Dialogue of Plato, which bears 
the Name of Euthyphro ; that is, of him with whom 
Socrates has introduc'd as a Speaker; (whoſe Greek 
Name anſwers exactly to another Greek Name, 
more in uſe with us, called Orthodox ; i. e. one that 
is in the right). He was a Soothſayer, and Socrates 
ſeems to reproach, in his Perſon, the Prieſts in ge- 


neral, as well as others of that Stamp, with e- 


ing too reſerv'd in communicating themſelves ; and that 
they did not willingly impart to others their Wiſdom ; 
that is to ſay, their Knowledge, or Diſcoveries. 
By which he 8 means, what relates to Mo- 
rality; as is inſinuated by the we Ganges he places 
between their Conduct, and the Tenor of his own 
Converſation ; which ran generally upon that Sci- 
ence; and which tended ſolely to correct Mankind, 
and inſpire them with the Love of Virtue. Beſides, 
the very Subject of the Dialogue gives us clearly 
to underſtand the falſe Ideas the Prieſts had, upon 
the Subject of Morality ; for we there ſee Euthy- 
phro, who thinks he is doing the worthieſt Action 
in the World, offering himſelf as a voluntary Ac- 
cuſer againſt his own Father; in a Matter too, where 
he pretends to convict him of no leſs than Mur- 
der. It may poſſibly be, that Euripides deſign'd 
indirectly to inſinuate, and laſh the Ignorance of 
the Pagan Prieſts, with regard to Morality, when 
he da. hoy his Helena ſpeak thus to an Egyptian 
Prieſteſs, call'd ® Theone : It is certainly à Shame 
for you, who pretend to know all divine Things, both 
that which is, and that which is not, to be, at the 
ſame Time, ignorant of what is juſt and right. Some, 
perhaps, will object to me here, what I have elſe- 
where ſhewn in 7 one of my Notes; that, amongſt 
the Heathens, even the common People were not 
ignorant, that as Virtue was well Toy wh ſo Vice 
was odious to the Deity : From whence it ſeems to 
fallow, that the Peo b were beholden to the pub- 
lick Miniſters of Religion, for this Knowledge at 
leaſt. But it is more likely, that Principles of this 
Sort were preſerv'd among the People, either by 
ancient Tradition; or by ſome Remains of the 
Light of natural Religion; or by both theſe to- 
gether: And that, if the Prieſts d not directly 
teach the contrary, but did ſometimes even re- 
commend Virtue; it was only in general looſe 
Terms, without ever entring into the Particulars 
requiſite for Inſtruction; which, without Doubt, 
they were not very capable oſ doing. But this is 
ſufficient for my Deſign; which is to ſhew, that, 
in the Time of Paganiſin, the publick Miniſters of 
Religion, who ought to have made it their prin- 
45 Study, ſtudied nothing leſs, than this Science 
of Morality. 


i Nibil ibi [in Deorum cultu) ẽ ad mores excolendos, wi tamgue formandam ; nec Jaber inquifuionem ali- 
quam weritatis, ſed tantummodo ritum colendi; quod non officia mentis, ſed miniſterio corporis conſtat. Inſtit. Divin. Lib iv. Cap. 


111. Num. 1. Edit. Cellar. 


* Quoniam igitur, ut dixi, Phileſophia & rveligio deorum dijunta ſunt, longeque diſcreta ; figuidem alii ſunt profeſſores ſapien- 
tie, per guos utique ad deos non aditur ; alii religionis antiftites, per quos ſapere non diſcitur : aßparet, nec illam efſe weram 
Japientiam, nec hanc religionem. Idem. ibid. Num. 4. See St. Auſtin de Civit. Dei. Lib. ii. Cap. iv. and vi. 
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3 Continuation des Penſies diverſes, Artic. xlix. p. 223. See Mr. Locke's Reaſonablene(s of Chriſtianity, &c. p. 267. Edit. Lond. 
+ Dicite, Pontifices, in ſanto quid facit aurum ? Nempe hoc, quod Veneri donate a virgine puppe. Quin damus id ſuperis, de 


magna quod dare lance. Non poſfit magni Meſſale lippa propago ; compoſitum jus, faſque animo, ſan&oſaue tis, & 
incoctum genereſo pectus honeſto? Hæc cedd, ut admoveam templis, & farre litabs! "Th 15 Y. 69, & yo ey OO 


s "Iowg yap ov e ox oawravior NH wagixew, x Gi9doxuw gx hikw Ty orauls ocdiar, Tom. i. p. 3. D. Ed. Steph. 


Ed. Lemar. p. 48. E. 
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Mongſt the Jews, it does not appcar that the 
Prieſts apply'd themſelves to this Science : 
And from the Time that Prophecy ceas'd among 
that choſen People of God; that is to ſay, a little 
after their Return from the Babylonſb Captivity 3 
the Doctors and publick Interpreters of the Law 
began inſenſibly to corrupt Morality ; ſo far were 
they from explaining the true Principles thereof, 
and deducin — them their natural Conſequences; 
as they might eaſily have done, with the Help and 
Aſſiſtance of that Revelation, of which they were 
the Depoſitaries. But being entirely taken up with 
the Civil and Ceremonial Law; and beſides fill'd 
with carnal Prejudices, and ſcrupulouſly attach'd to 


the Letter of the Law; they either did not at all 


penetrate into, or elſe did entirely deſtroy the Senſe 
of the Legiſlator. They, under Pretence that God, 
to ſuit himſelf to the Weakneſs of the Zewi/h Na- 
tion, had preſcrib'd to them a great Number of 
Rites and Ceremonies ; inſiſted much more upon 
the Performance of the exterior Worſhip, and the 
ractical Punctilio's of Devotion; than the Purity 
of the Heart, with an exact Conformity to the 
Rules of Virtue ; and, what was ſtill worſe, by their 
falſe Gloſſes, and by their human” Traditions, they 
came at laſt to deſtroy entirely ſeveral of the moſt 
inconteſtable Principles of the Law of Nature. 
They invented, for Example, a thouſand ridiculous 
Subtilties, to furniſh Men with Expedients for 
eluding the Obligation of the moſt ſolemn Oaths, 
and Promiſes. I bo ſoever, (ſay the Scribes and Pha- 
riſees, whom Jeſus for that Reaſon treats as Hypo- 


crites and blind Guides) Whoſoever * ſhall ſwear by the 


Temple, it is nothing ; but whoſoever ſhall ſtwear by the 


Cold of the Temple, he is a Deblor: or, oblig'd to 


keep his Oath. Whoſoever ſhall ſwear by the Altar, 
it is nothing ; but whoſoever ſtveareth by the Gift (or 
Offering) that is upon it, he is guilty : or, oblig*d to 
keep his Oath. Whilſt they paid * Tithe of Mint, 
Aniſe, and Cummin, they omitted the weightier Mat- 
ters of the Law; 5 Fuſtice, Mercy, and Faith. .*Tis 
one of the cleareſt Maxims of right Reaſon, that 
every Vow,* contrary to any divine Law, is, in itſelf, 
entirely void. Yet the Prieſts, and the Doctors, 
who were their Dependants, finding their Account 
in Vows, which Men made for the Benefit of the 
Temple; had the Face to maintain, that if any one 
had made a Vow to God of all that he ſhould be 
able to give to his Father, or Mother ; ſuch a Vow 
was good in Law, and irrevocable ; ſo that after 
ſuch Vow made, this unnatural, or rather impious 
Child was, according to them, not only diſcharg'd 
from giving any Succour, or Relief, to his Parents 
in their Neceſſities ; but even bound, in Point of 
Conſcience, not to do it; on Account of the Obli- 
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SECT. VII. 


8 of this fame Vow : Their Decifhon runs 
thus : 7 Whoſcever ſhall ſay to bis Father, or his No- 
ther, what I ſhould have ſuccour”d you with, is conſe- 
crated to G0 D; he is not bound then lo bonorr his 
Father, or his Mother, according to the Commandment, 
And whereas God, for Reaſons founded on the Con- 
ſtitution of the Hebrew Republic, had forbidden 
the Fews to have much Commerce with other Na- 
tions; and had even expreſly commanded them to 
exterminate ſome of them. They hereupon enter- 
tain'd Sentiments of implacable F and Ani- 
moſity againſt all the reſt of Mankind: So that a 
Jew believ'd himſelf wholly diſcharg'd from all 
the common Offices of Humanity, or Civility ?, 
with reſpect to all Foreigners, unleſs they embrac'd 
the 7ew!ſp Religion; he even pretefided, that he 
was warranted by Law to treat them in a hoſtile 
Manner ; and that he was not only permitted, but 
poſitively commanded, to take Vengeance on them, 
whenever it could be ſafely put in practice; and ſo 


far was he from any Poſſibility of being undeceiv'd 


with regard to theſe wild and barbarous Opinions of 
his, by any Inſtruction he might receive from his 
Teachers ; that all their Diſcourſes tended to no- 
thing ſo much as to confirm him in them. The 
Phariſees, infatuated with the Notions of Judas the 
Gaulanite, vainly imagin*d, that there could be no 
Magiſtrate, unleſs of their own Nation, and eſta- 
bliſh'd by the immediate Appointment of God, to 
whom Obedience was due for Conſcience ſake ; and 
upon this they founded their particular Doctrine, 
s that it was unlawful to pay Tribute to the Roman 
Emperor; tho* in peaceable Poſſeſſion of their 
Country. Aud many ſuch-like Things did they, as 
our Lord Feſ#s Christ lays to their Charge, in many 
Places of the Goſpel. As for thoſe Doctors, the 
Zews have had, during all the following Ages, down 
to the preſent Time; theſe ſeem to have made it 
their ſole Aim to ſurpaſs their Predeceſſors in this 
Particular; witneſs the Extravagancies, deteſtable 
Maxims, and impious Notions, with which their 
Talmud and Rabbinical Books are repleniſh'd. You 
may find there, for Inſtance, ** that there is no harm 


in curſing the Chriftiens : That it is not lawful to 


ſuccour *? an Idolater, tho* on the Point of drown- 
ing, or in danger of periſhing by any other Acci- 
dent: or to do the Office of a Phyſician to him, 
tho' he's ſure to be well paid for it; unleſs he have 


Juſt Cauſe to fear ſome hurt to himſelf, from the Re- 


ſentment of the Patient, on Account of his refuſal : 
In this particular Caſe, ſay they, he may preſcribe, 
but conditionally that he be very well paid ; for he 
muſt by no Means give his Advice gratis. Thus, 


yon ſee, how theſe faiſe Teachers have corrup!ed the 


pure Morality of their Legiſlator Moſes, 


1 Sce Matth. xv. 3, &c. 


4 Verſ. 23. 5 See Grotius on the Place. 


Matth. xxiii. 16, 18, 23. 


3. Verl. 18; 


6 See Pufend de Jur. Nat. & Gent. Lib. iii, Cap. vi. F. 15. and Lib. iv. Cap. ii: F. 8. 


7 Matt. xv. 5. See Grolius i, |. 


® Sce Juvenal, Sat. xiv, ciii, civ. Tacit. Hi. Lib. v. Cap. v. And the Parable of the Samaritan, Luke x. 30, Ce. 


9 Matt. v. 47. 


See Matt. xxii. 17. and Jeſepb. Antig. Jud. Lib. xviii. Cap. i. and De Pell. Jud. Lib. ii. Cap. xii, Ed. Genev. and Ed. 


Hawercam. Cap. viii. 
Mark vii. 13. 


12 See Grotius's Letters, Part i. Epiſt. exxii. 


'3 Maimonides, of Idolatry, tranſlated by, and with the Notes of, Dion. Va, at the End of Tom, v. Oper. Gerb. Jo. Ves. 
Amfterd. 1709. Note, This Rabbin is one of the moſt eſteem'd, and judicious. One may find ſeveral other Inſtances of his 
deteſtable, or ridiculous Maxims of Morality, in the Extract of his Treatiſe upon Oaths. See Nouv. de Ja Rep. des Let. Jan. 
1707. Art. 4. and Baſnage, Hiſt. of the Fews, Lib. iv. Cap. xv. where theſe Authors relate ſeveral Maxims of the corrupt 


Morality of the ui Doctors. 


Mr. Bernard, in his News of Od. 1702, p. 46. where he reports theſe looſe Deciſions of the Fez; Caſuiſt. 
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16 An Hiſtorical and Critical Account 
SE CT. VIII. 


7 ESUS CHRIST, during the Courſe of his Mi- 
niſtry, never ceas'd to oppoſe, and overthrow 
the erroneous Maxims, and pernicious Gloſſes of 
the Jetiſb Doctors. He re-eſtabliſh'd Morality in 
its utmoſt Purity ; he fully laid open the true 
Sources thereof ; and he gave Rules (touching the 
whole Duty both of Mankind in general, and of 
each Perſon in particular) that were general indeed, 
but perſect; entirely conformable to right Reaſon, 
and the true Intereſts of Mankind. His Diſciples 
every where preach'd up this moſt holy Doctrine; 
by the Light of which, if duly explain'd and un- 
derſtood, a Man may ſecurely dircct his Judgment 
in the Deciſion of all imaginable Caſes. Neverthe- 
leſs, even in the Time of the Apoſtles themſelves, 
certain falſe Doctors had crept into the Church; 
who began to corrupt the Chriſtian Morality, by 
pretending * it was neceſſary to add thereunto, the 
Obſervation of the Moſaic Ceremonies ; altho* the 
Son of Gop had manifeſtly gran: Fa Men from 
the Obligation of ſubmitting themſelves to that 
Yoke ; a Thing, in its own Nature, much more pro- 


SE C 


O wonder then, if after the Death of the 
Apoſtles, and their firſt Diſciples, the Evil 


grew every Day worſe and worſe. The ,cxtreme - 


Fondneſs of the following Ages for Fables ?, and 
falſe Eloquence, and 
cams of the Heathen ? Philoſophers ; their 
profound Ignorance, of the Art of Reaſoning juſt- 
ly , and of the right Method of expounding the 
Holy Scripture ; the Impetuoſity with which they 
abandon'd themſelves to the irregular Motions of 
an heated Imagination; the Ambition and bad 
1 Morals of the greateſt Part of the Clergy ; more 
jealous of their own Rights, and more intent upon 
diſcuſſing Points of Diſcipline, or abſtracted No- 
tions of Metaphyſics, than diligent in ſtudying 
themſelves, or teaching the People, the Rules of 
Morality ; the dreadful Diſorders, and ſcandalous 
Diviſions, which ſo often rent the Church; the 
groſs Abuſes, which, from Time to Time, ſtole into 
Practice; and which at laſt produc'd a publick 
Reformation; a Point always difficult to under- 
take, and much more to execute; add to theſe the 
little Solidity, which we find in the greateſt Part of 
thoſe Works, which are the Remains of Eccleſi- 
aſtical Antiquity : All this, I ſay, gives us reaſon 
to believe, that the Study of Morality, during all 
this Interval, notwithſtanding the Light of the Goſ- 
pel, made but little Progreſs in the World. But, 
to put this Matter clearly beyond all doubt, we 
ſhall now deſcend to Particulars. 
I bo knows not, (ſays a Miniſter ** of the Reform'd 


T, IX. 


per ta draw Men off from the Practice of true Vr- 
tue, than either to preſerve, or promote it. There 
were, likewiſe, ſome , who teaching another Dottrine 
than that of Jeſus Chriſt, and that of his Apoſtles, 
gave heed to Fables, and endleſs Gentalegies, which 
cauz*d Queſtions and Diſputes, rather than godly edify- 
ing in that Faith, which Gop demands; and in that 
Charity, which is the End of the Commandments, both 
of the Law, and of the Goſpel ; knaviſh and igng- 
rant Doctors, - who 33 neither what they ſaid, 
nor whereof they affirm'd, and who turn'd gſide unto 
vain jangling. Others there were, who * dpi d 
Government; who being audations and inſolent, were 
not afraid to ſpeak evil of Dignities ; who ſpeaking bis 
Words full of Vanity and Folly, allur'd thro the Lufls 
4 the Fleſh, and thro much Wantonneſs, thoſe wha 

ad truly eſcap'd from them who liv'd in Error; who 
* turd the Grace of ow GOD into Laſciviouſneſs ; 
And laſt of all, ſuch, * as held the Doctrine of Balaam, 
who“ taught Balac to caſt a Stumbling- Block be- 
fore the Children of 1/ae!, ſo that they eat Things 
ofter*d to Idols, and committed Fornication. 
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Religion) that moſt of the Fathers have not wwrote at 
all upon Matters of Conſcience ; and that theſe who 
have touch d them, have been filent as to the principa! 
Queſtions, the Determination whereof was of the great- 
eſt Importance? In fact, it appears, both by thoſe 
Books we have tranſmitted down to us, and by the 
Catalogue of ſuch as are loſt ; that the greateſt Part 
of thoſe, we call Fathers of the Church, ſcarce ever 
took Pen in Hand to write on any other Subject, 
beſides Matters purely ſpeculative ; or relating to 
eccleſiaſtical Diſcipline. It was but very rarely, if 
at all, that they handled Points of Morality ; and 
that too only occaſionally ; and always in a very 
inaccurate and careleſs Manner. The Sermons, 
which they ſometimes made on this Subject, were 
ſo ſtuff' d with the vain Ornaments of falſe Rheto- 
ric; that the Truth, as it were, lay ſmother'd un- 
der a Heap of Metaphors, and pompous Decla- 
mations. And the greateſt Part of thoſe moral 
Reflections, which they ſcatter'd here and there in 
their Works, were extracted, by force and far- 
fetch'd Allegories, from a thouſand different Places 
of Scripture, where the true literal Senſe itſelf made 
nothing to their Purpoſe. To be convinc'd of this, 
we need only read thoſe Collections, which ſome of 
the moſt extravagant Admirers of Eccleſiaſtical 
Antiquity, have given us of the moſt ſhining Pal- 
ſages which they — in the Works of the Fathers. 
Beſides, theſe ancient Doctors, even in their very 
beſt Treatiſes of Morality, perpetually '5 confound 
the Duties of Mankind in general, with the parti- 


1 See the Epiſtles of St. Paul to the Romans, and Galatians; and Coloff. ii. 20, & eq. 
10, 18, ö 

* See Numbers xxii, & fe. 

7 See Bibl. Univerſ. Tom. x. p. 233, & /eq. and Du Pin, Bibl. des Auth. Eccleſ. Tom. i. p. 7. Col. 1. Edit. Hol. and 


Timotihy i. 3, 4, 5, 6 7. 5 . 3 2 Peter ii. 
S Revelations, Chap. ii. Y. 14. 


Baſn. Hiſt. of the Jews, Lib. iii. Cap. xxii. throughout. 


s See the Ars Critica of Le Clerc, Tom. i. Part ii. F. 1. Cap. xvi. Num. 13, Cg. p. 347, %. 4th Edit. and p. 386. 
2d Edit. and Bibl. Univerſ. Tom. xii. p. 144, & ſeg. and 263, & #44. . 


9 See Bibl. Univer/. Tom. x. p. 18 


* 
19 See La Defenſe des Sentimens de quelques Theol. &c. Let. xiv, p. 350, Sc. and NW atton on the Ancients and Maderns, Chap. xxviil. 


and the Epiſtolæ Crit. et Ecclef. of Le Clerc, Ep. iv. 


11 Bibl. Univerſ. Tom. xviii. p. 57, 92, 110, 119. taken from ſeveral Places of Gregory Nazianzen, where he ſets forth 


the Corruption of the Clergy. 


12 See, particularly, what Gregory Nazianzen has ſaid in ſeveral Places, from whom I have quoted ſome Things, in my Treatiſe 


of The Morality of the Fathers, = xii. F. 4. 


13 La Placette, Treatiſe of Conſcience, Lib. ii. Cap. xvi. p. 190. of the firſt Edition. | 


14 See the Notes of Mr. De Sacy on the Scripture, which are full of them; and the Penſees Ingenieuſes des Peres d' Egliſe, ty 
P. Bouhours. See Mr. Bernard, in his News of September 1704. p. 282, 283, 284, 285. 


15 See Mr. Baddeus, in his Hift, du Droit Natural, F. 10. at the Beginning of the Selecka J. M. & Gentinm, 
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* 


4 Jude, J. 4. 
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ir Duties of a Chriſtian, ' preciſely conſider'd as 
2 as well as the Principles of Morality 2 
natural, with thoſe of Chriſtian Morality : On the 


other hand, you ſhall often find them putting too 


eat a Difference between the Man and the Chri- 

ian; and by puſhing this Diſtinction too far, run 
themſelves into the Abſurdity, of laying down Rules 
that are impracticable. To conclude then with 
what is a moſt apparent Proof, of the little Care 
they had to improve Morality; there is ſcarce one 
of them, who has not been guilty of very groſs 
Errors on this Subject. Let us but run over the 


moſt celebrated of them, and they will furniſh us 


with manifeſt Examples of what I am ſaying *. 
Athenagoras ſeems 10 (ſtebliſh the * Worſhip of 
Angels ; and ſays, they were created Superintendants 
ever the Things here below. He extols Celibacy, and 
condemns ſecond Marriages, which he terms * a ſpecious 
fart of Adultery. He has in general very extravagant 
Notions with regard to Celibacy and Marriage. 
The Work of Clement of Alexandria, entitled, The 
Pedagogue, is a Book wherein 5 he undertakes to form 
th: Manners of Youth ;, and gives them Rules of Chri- 
ſtian Conduct; but ſuch as abound with Maxims ex- 
ceſfruzly rigid, and far remote from any Thing now in 
practice. It is in Truth a confus'd Heap of Precepts 
without Order, without Connexion, full of Decla- 
mation, and dark myſtical Alluſich; in a word, 
ſuch as one would expect from an Author, who 
5 eorites almoſt always without either Method, or Cobe- 
rence; and who himſelf, in another Work, ! pro- 
feſſes to have wrote with deſign to hide and to confound, 
as I may ſay, Things; to the Intent, that none but 
thoſe, who were Men of Ability and Underſtanding, 
and willing to undergo the Fatigue of a laborious Ap- 
plication, might be able to comprehend them. There 
are ſome Paſſages in this Pedagogue, which, in the 
Opinion of Mr. Du Pin, ought not to be read by 
every Body. And as Clement of Alexandria did in 
the main give Preference to the Philoſophy of the 
Stoicks ; ſo we find, in this Work of his, ſeveral 
of their Paradoxes : For Example, he maintains, 
10 That the Chriſtian, and be alone, is a rich Man; a 
Paradox very like that of the Soicks, who ſaid the 
{ame Thing of their Sage. Thoſe Philoſophers ex- 
E themſelves thus: That the wiſe Man, and 
alone, is rich; ſo that Clement has only chang'd 
the Word Sage, for that of Chriſtian. The Reaſons, 
likewiſe, which he makes uſe of to prove his Te, 
are much the ſame with thoſe of the Szoicks ; as an 
one may fee, by comparing what he ſays, wi 
the Explication, which Cicero gives of that Stoick 
Maxim, in his Paradoxes. When he explains 
that '3 Precept in the Goſpel, ** ben they perſecute 
ou in this City, flee ye into another ;, he ſtill reaſons 
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upon the Principles of the Stoicts, who deny'd that 

ain was an Evil; The LORD, ſays he, does not en- 
join us to fly, as if tas an Evil to be perſecuted ; 
nor does he command us to avoid Death by flight, as a 
Thing to be fear d. And then our Doctor, proceed- 
ing to ſhew the Reaſon, on which this Permiſſion, 
or Commandment, of flying from Perſecution, is 
grounded, ſuggeſts this ; that, otherwiſe, we ſhould 

ive occaſion to Perſecutors to commit Murder : 

or, ſays he, the Will of CHRIST here is, that we 
ſhould not be any ways aiding, or affifting, to others, in 
the doing what is evil, &c. It was the chimeri- 
cal Idea of a wife Man, according to the Szvicks, to 
be entirely without Paſſions : And thus Clement, in 
another Place, makes his true Chriſtian exempt 
from all Paſſions, or Aﬀections, even the moſt in- 
nocent ; ** Excepting thoſe only, which regard the 
Preſervation of the Body; ſuch as Hunger, and Thirſt, 
with others of the like Nature. Upon this Principle, 
he maintains, That Feſus Chriſt, and his Apoſtles , 
had not any Paſſions at all; and that Feſus Chriſt 
himſelf had never any, even the leaſt Senſation of 
either Pleaſure, or Pain; That he never had any 
occaſion to eat; and that, if he did eat, *twas for 
fear of paſſing for a Ghoſt. He as ridiculouſly 
juſtifies the Idolatry of the Pagans, by ſaying, 
is That GOD had given them the Sun, the Moon, and 
the Stars, to the intent, that they ſhould adore them ; 
and by that Worſhip lift up their Minds to GOD bim- 
ſelf. A Profeſſor of Divinity, “ of the Luzhe- 
ran Communion, has endeavour'd to vindicate Cle- 
ment with regard to ſome of the before-mention'd 
Errors. But, whoever examines what he has ſaid, 
will find, that he ſucceeds no better here, than 
when he maintains, that the Pedagogue, and Stro- 
mata, are excellent Works, both for their Mora- 
lity, as well as for their Stile and Method. The 
very Analyſis, he himſelf gives of them, furniſhes 
ſufficient Proof of the contrary ; and ſhews the 
little Foundation there is, for thoſe magnificent En- 
comiums, he is pleas'd to beſtow on the Prelate of 
Alexandria. 

Tertullian, to ſay nothing here of the chimerical 
3 and rigid Auſterities of the Montaniſts, 
whoſe Sect he embrac'd; ** Seems, on ſome Oc- 
caſions, to have ſtretch'd a little too far, this true 
Principle, (viz.) That all, who countenance, or 
aſſiſt wicked Men in their vicious Practices, or 
contribute in any Manner to what is ſinful, be- 
come thereby guilty ; and to have put too rigo- 
« rous an Interpretation on Things, that were, in 
* themſelves, excuſable ; ſuch as, for inſtance, ** the 
bearing Arms in Defence of the Government 
the illuminating one's Houſe, and adotning it 
with Laurels in honour of one's Prince; the 
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' What I ſay here, I have had 1 7 to demonſtrate more at large, as well as to defend it againſt the Objections of P. 
e 


Ceillier's Book, in my Treatiſe of 


Morality ef the Fathers, publiſh'd in 1728. 


* In his Apology for the Chriſtians, p. 11. A. and p. 27. 4, B, C. Ed. Colon. See Barbeyrac's Morale des Peres, Pref. p. 15. 


* AwwTeeo 
5 Bibl. Univer/, Tom. x. p. 218. 


5 [y=p@-] wWigerng irs porxein, p. 298. And p. 37, B. Edit. Colon, 1683. 


7 Stromata, or Tapeſtry. See Lib. i. p. 278. B. Lib. iv. p. 475. D. Lib. vii. p. 707. at the End of the Book. See too Du 


dale. Stromat. Lib. vi. P- 649. D. 


\ 


'7 Bid. p. 7 650. See Mr. Le Clerc's Lett. Critic. and Eccle/. Epiſt. i. p. 18, 19. 4th Edit. And 2d Edit. p. 21, 22. 
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p- 669. 


9 Mich. Fortſchius, Comm. in Offic. Ambroſ. Dill. ii. F. 6, & ſeg. 


* Du Pin, Bibl. des Aut. Eccleſ, Tom. i. p. 102. Col. 1, 2. 


1 De Idlolatria. 
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e making uſe of common Expreſſions, altho* they 
* may have ſome reference to Idolatry. And this 
© ſeems to have been the Caſe, when defending, 
„ jn his Book of the Garland, the Action of a 
certain Soldier, who had refus'd to put a Gar- 
& ja id on his Head, he maintains, that Chriſtians 
< are abſolutely forbid to wear Garlands, as, alſo, to 
© bear Arms.” He goes ſo far as to call theſe 
Chaplets, or Coronets, which Soldiers us'd to put 
on their Heads, the Pomps of the Devil; and a Sin 
againſ Nature. When he is declaiming againſt 
Plays, he ſuffers himſelf to be tranſported beyond 
all Bounds, and blindly gives into falſe Notions ; as 
when he ſays, That /ig the Devil that mounts the 
Attors on their Buſk'ns, in order to make Jeſus Chriſt 
a Lier; who has ſaid, that no one can add one Cubit to 
bis S'ature. He will have it, That a Chriſtian can- 
not, in Conſcience, * exerciſe the Office of a Judge, 
nor any other kind of Magiſtracy. He ſeems to 
maintain, that + Chriſtianity, and the imperial 
Power, are inconſiſtent. In his Books of Monogamy, 
5 and Ixhbortation to Chaſtity, he abſolutely condemns 
ſecond Marriages, as Adultery, He maintains, 
© in a Treatiſe wrote expreſly on that Subject, hat 
we ore abſolutely forbidden to fly in Times of Perſecu- 
tion; or to give Money, to avoid being tortur d. Af- 
ter this, it is not to be wonder'd at, that he con- 
demns Self Defence againſt any unjuſt Aggreſſor, as 
a Thing contrary to Chriſtian Patience. His Rea- 
ſons for the Purpoſe are as remarkably weak, as his 
Maxim is rigorous, and overſtrain'd. He ſays, 
that the Goſpel, without reſerve, forbids us, 10 
reader Evil fer Evil: That it is incroaching on the 
Prerogative of Gop, and the Homage due to him, 
to arrogate to ourſelves the Power of Self-Defence, 
whenever we judge it neceflary : That when Jeſus 
Chriſt ſays, Fudge not, that ye be not judged; he de- 
mands and expects a Patience carry*d even to this 
Point; for who elſe can be ſaid not to judge another, 
but be who is ſo patient, as not io defend himſelf ? 
Behold, in what a Manner Tertullian explains the 
Scripture 3 and on what Principles he founds thoſe 
Maxims of Morality, he is pleas'd to advance. 

Or1ictn, in his Homilies, is full of moral In- 
ſtructions: But they are ſcarce any Thing more 
than moral Reflections, drawn from Scripture by 
the mere Force of Allegory; and propos'd in a 
Manner. not very proper to move the Affections; or 
Yroduce in the Mind any rational Conviction. *Tis 
Lon that this famous Doctor, a Miſtake 
groſs enough, haſtily giving into the literal Senſe 
of theſe Words of our Saviour“; There be Eu- 
nuchs, which have made themſelves Eunuchs for the 
Kingdom of Heaven's ſake ;, executed on himſelf this 
miſtaken Precept, or Advice : And Demetrius, 
Biſhop of Alexandria, before he became his“ Ca- 
pital Enemy, admired this Action of his, as an 
Act of heroick Virtue. 


St. Cyprian © Was married when he was con- 
« verted; * but from that Time, even before he 
« was baptiz'd, he confin'd bimſelf to the, Arif? Rule 
, Continence, as his Deacon Pontius informs us: 
«© Which ſhews, that it was look'd upon to be a 
© kind of Holineſs to live a ſingle Life. A No- 
e tion agreeable enough to the Ideas of Virtue 
Men had at that Time; which, in many Caſes, 
„ were as remote from the common Uſage of Life, 
« as was the Rhetorick of the fame Age; which 
“ was then the more eſteem'd, as it was unnatural : 
«© The one being as little fitted to procure the Good 
6 of our Neighbour, and of Society, as the other 
« was to promote clear Reaſoning, and furniſh the 
« Mind with juſt Ideas. Cyprian, not content with 
« this conjugal Separation, gave all his Eſtate to 
«© the Poor. The great Uneaſineſs he ſuſtain'd 
&« in the want of his Wife, was no ſmall Mortif- 
© cation to him. That the Chriſtian Religion does 
* not enjoin needleſs, or uſeleſs Mortifications, is 
e pretty certain: So that the only Thing that re- 
© mains to be known is, whether we are in any bet- 
e ter Condition to ſerve God, by altogether ab- 
« ſtaining from a Thing, the Uſe of which has in 
e itſelf nothing criminal, and which we cannot but 
be ſtill deſirous of, than when we continue to en- 
joy the moderate Uſe of it. But be that as it 
« will ; from the Time of St. Cyprian, this new 
<« ſort of Continency began to be look'd upon as a 
great Virtue, tho* a Thing altogether unknown 
* to former Ages. There is ſcarce any Thing 
* that St. Cyprian treats of, but in the declamatory 
Stile; and he often expreſſes the moſt common 
Things in ſuch a figurative and affected Manner, 
that. if the Reader be not very much upon his 
* guard, he will be eafily led to imagine, that 
„ every Thing he ſays is of the utmoſt Importance. 
And had not this been the true Turn of his Ge- 
& nius, he could never have taken ſo much Pleaſure 
« in the reading of Ter/wlian, who every where 
© makes this his conſtant Practice. * Amongſt 
the Arguments he makes uſe of, to perſuade 
« young Women to renounce the Vanities of 
«« Dreſs; he ſays, *tis running counter to the 
« Will of Gop, to make uſe of Paint, as, alſo, to 
e black one's Hair; becauſe our Loxp has faid : 
« + Thou canſt not make «one Hair white, or black ; 
and yet, adds St. Cyprian, ye attempt to ſufmount 
<6 — which Gop has judg'd inſurmount- 
« .-a0e.” 
thing, or elſe proves, that *tis not lawful for us to 
trim our Hair, or Beards : For the whole Reaſon- 
ing of St. Cyprian turns on this Maxim: 5 © That 
every Thing that grows naturally, is the Wort of 
« GOD; but whatever receives change, is the Work 
* of the Devil.“ In his Notions too, with reſpect 
to Martyrdom, he ſeems to come very little, if at 
all, ſhort of the falſe Ideas Men had in thoſe Days 
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De Corona Milit. Cap. v, xi. 
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2 De Spectaculis, Cap. xxiii. p. 155. H. Sic & Tragedes [Diabolus) cathurnis extulit, quia nemo poteſt adjicere cubitum 3 


ad flaturam ſuam. Mendacem facere wult Chriſtum. 


3 De ldololatria, Cap. xvii—xix, & /eg. & De Corona Militis, Cap. xi. See Dallzus de uſu Patrum, Lib. ii. Cap. iv. 


. 262. 


4 Srd & Cæſares credidifſent ſuper Chriſto, fi aut Cæſares non efſent ſeculo neceſſarii, aut fi & Chriſftiani patuiſſent , Cæ- 


Age, or as if the Cæſars ſhould be Chriſtians.” Ste Rigall 
Du Pin, ubi ſupra, p. 103. Col. 2. 


fares. Apologet. Cap. xxi. © They believ'd the Cæſars ſuperior to CUuRIsT, as if the Cz/ars were not neceſlary to the 
tius thereupon. | 
Idem, ibid. p. 102. Col. 2. 


7 At/alute præcipitur, Mlalum malo non rependendum. Par factum, par habet meritum. Puomodo id obſervabimas, fi: faſii- 
diti ante in faſtidio ultionis non erimus ? quem autem honorem litabimus Domino Deo, fi nobis arbitrium ae fenſianis arrogav i- 


mus ? 


Nolite judicare, uum dicit, ne judicemini, ronne patientiam flagitat? Quis enim non Judicabit alium, niſi qui patien* 


erit wn defenfionis ?” De Patientia, p. 165, Edit. Rigalt. and p. 144. 4, B. Edit. Pamel. Cap. x. 


8 Matt. xix. 12. 


9 See Euſebius Hiſt. Ecclef. Lib. vi. Cap. viii. 


10 Life of St. Cyprian, by Mr. Le Clerc, Bibl. Univer. Tom. xii. p. 215, 216, 217. 


1 fbid. p. 212, 213. 
13 De habitu virginum, p. 99, and 100. Edit. Oxon. 


1 Aid. p. 232. 


14. Matt. v. 36. 


© 15 Opus Dei eft, omne quad naſcitur ; & Diaboli, quodcunque-mitatur. Ibid. p. gg. 
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q to themſelves about that Matter. For he is 
w_ « Comfort * before-hand ſuch, as having 
« confeſs'd Feſus Chriſt, 24 come ſhort 
« of the Honour of being Martyrs ; becauſe it 
« might poſſibly happen, that before their Turns 
« came to ſuffer, the Perſecution might ceaſe _— 
« Which ſhews a Diſpoſition very different from 
« the Sentiments of him, who, when juſt upon the 
Point of ſuffering the Pain of the Croſs, * ſaid: 
« O my Father, if it be poſſible, let this Cup paſs from 
« me.” St. Cyprian, in his Tract of the Uſefulneſs of 
Patience , commends Abel very much, for ſuffering 
himſelf to be murther'd by his Brother, without 


making any Reſiſtance, as it were on purpoſe to be 


the firſt Example of Conſtancy to che Martyrs : 
Whereby, as, on the one hand, he gueſſes at a Cir- 


cumſtance, of which there is not the leaſt Footſtep 


in the Hiſtory of Gengſis; ſo, on the other hand, he 
utterly deſtroys both here, as well as in other Places, 
the natural Right that all Men have to a juſt Selt- 
Defence. When + he deſigns to rebuke thoſe who 
rebel againſt Biſhops, he makes uſe of an Argu- 
ment, ** Which either proves nothing at all, or elſe 
« that we ought to pay a blind Obedience- to all 
« Biſhops, who are but duly elected according to 
« the common Form.” In his Anſwer * to a Let- 
ter of Florence Pupian, an African Biſhop, * He 
« equals Biſhops to the Apoſtles ; and maintains, ; that 
« is an inſuppertable Piece of Pride, to pretend to 


judge of them; That Pupian in particular was an 


« inſolent Fellow, to refuſe to acknowledge Cyprian 
« for a lawful Biſhop, until he ſhowd be convinc'd 
« thereof in his own Mind; becauſe then it wou'd 
« follggo, that for the fix Years that he had been a 
« Biſhop, he bad been uncapable of adminiſtring the 
« Sacraments, or of giving Abſolution to thoſe he had 
« confeſs d. Thus the Salvation of the People de- 
« pended on the Validity of a Biſhop's Election; 
« and the Validity of that Election depended on 
« his Integrity. A ſtrange Principle, that ren- 
« der'd the Salvation of Chriſtians ſo precarious ; 
« and which annihilated the Effects of all the Vir- 
« tue and Piety of the People; notwithſtanding 
« which they were to be damn'd, if the Biſhop 
« prov'd not to be a good Man, or to have been 
„ unduly elected.“ 

LacTANTIus maintains, that * a truly good Man 
can neither bear Arms, nor have any Dealings, or 
Traffick, in Foreign Countries. He, alſo, abſolutely 
? condemns the putting out Money to Intereſt ; 
« And looks on it as a kind of Robbery .“ He 
carries beyond all Bounds the Duty of Chriſtian Pa- 
tience. He maintains, that we ought never to ac- 


cuſe any Body where the Crime is capital; and 
he treats all, who do this, as guilty of Homicide, 
without excepting any one ſingle Caſe. 

« TuERE are but few Principles '* of Morality 
& in the Works of St. A:/bhanaſius ; and thoſe you 
& there meet with, (excepting what relates to the 
« flying Perſecution, and the Epiſcopal Dignity, 
« and >, the Defence of Orthodoxy) are never 
© handled in their full Extent.” This is the Opi- 
nion of a Catholick Writer, who, alſo, owns, that 
the Catechiſtical Diſcourſes ** of S,, Cyril ſeem to be a 
Work compos'd in haſte, and without much Preparation, 

St. BasiL, ſurnam'd the Great, will hade it, '* That 
whoever gives another a mortal Wound, whether he did 
it as Apgreſſor, or in his own Defence, is guilty of 
Murder. He declares,” '5 that it is better to ['porate 


| the Parties, who have commit!ed Forniccticn, ii an to 
join them together iu Matrimony ; but howcvcr, if they 


will wed, be is not for hindring them, leſt a greater 
Evil happen. In that famous Letter to St. Gre- 
de gory, Where he eſtabliſhes the Rulcs of a Mo- 
4e naſtick Life, there is one for regulating the 
“ Dreſs of the Monks, which ſeems directly con- 
&« trary to that of Jeſus Chriſt in the Goſpel, Matt. 
« vi. 16, 17. For this Father ordains, “ that he 
« Humility of the Anchoret be viſible in every Part of 
« bis external Appearance; That he have a ſad and 
ce down-caſt Look, his Head uncom#d, and his Cloaths 
© Haſty and ſlovenly.”? In his little Tract, enti- 
tled, How to read with Edification the Greek Authors, 
I find two or three extravagant Maxims. He atf- 
firms, ** that Chriſtians are forbidden ever to have 
any Law-Suits. He ſeems *? to take ſtrictly, in the 
literal Senſe, thoſe proverbial Words of Fe/us Chriſt ; 
* Whoſoever ſhall ſmite thee on thy right Cheek, turn to 
him the other alſo : And it appears to him, that So- 
crates did ſomething very like what is there pre- 
ſcrib'd to us, when he quietly ſuffer'd himſelf to be 
ſoundly bang'd by an inſolent Fellow, who quar- 
rell'd with him. He believes“ it in no Caſe lawful 
to ſwear ; and gives us thereupon the Example of 
a certain Pythagorean ; who choſe rather to pay 

At 


three Talents, that is, about four hundred and 
Pounds, than to take an Oath, altho* he cou'd 
have done it with a ſafe Conſcience. . 
Gregory Nazianzene * is no very methodical Mei- 
ter. His Stile is exceſſively figurative, not very cor- 
rect, and even ſometimes obſcure. „He very much 
n exaggerates the Boldneſs of the Arians and 
«* Macegonians, who were then as numerous, at leaſt, 
* as the Orthodox, and who preſum'd to aſſemble 
* themſelves together, and form Churches; out- 
ragious Attempt! and that too, aſter the Deter- 


Bibl. Uni verſ. ubi ſupra, p. 248, 249. ex Epiſt. 10 p. 22. Edit. Oxon, See the reſt of Mr. Le Clerc's Reflection upon 


this Matter, on to the End of Pag. 250. 


* Matt. xxvi. 39. 


Abel, originem martyrii & paſſionem juſti hominis initians primus & dedicans, adverſus fratrem parricidam non reſiſtit, nec re- 


luctatur; ſed humilis & mitis patienter occiditur. 


De bono Patientiz, p. 214. Edit. Brem. & O von. 
Bibl. Univerſ. Tom. xii. p. 309. ex £pi/t. 59. p 129 Edit. Oxon. 
Bibl. Univerſ. ubi ſupra, p. 332, 333. See, alſo, what is ſaid Pag. 334. 


5 Epilt. lxvi. p. 166, 167. 


7 Pag. 166, 167. Edit. Fell. Brem. Epiſt. Ixix. Edit. Beluz. p. 122. | 
 Nego ullo modo freri poſſe, ur homini, qui quidem were juſtus fit, ejuſmodi caſus eveniat —Cur enim naviget, aut quid petat ex 
aliena terra, cui office ſua ? cur autem belligeret, ac ſe alienis furoribus miſceat, in cujus aninio pax cum hominibns prrpetud 


verſetur ? Inſt, 
Num. 16, 17. 


ivin, Lib. v. Cap. xvii. Num. 11, 12. Edit. Cellar, Ila neue militare juſto licebit, &c. Lib. vi. Cap. xx, 


9 Non accipiat uſuram, ut—abſtineat ſe prorſus aliens, Ibid. Lib. vi. Cap. xviii, Num. 7. 


10 See What my Author ſays, Lib. ii. Cap. v. F. 1 
i Negue vero accuſare quemquam |[ / 
tz: Du Pin's Library of Ecclefiaſtica 

14 Hdem, ibid. p. 179. Col. 1. ex Epiſt. 2. ad Amphilec 


4. Col. 2. 
anon xliii. Tom. ii 


4- 
ufto licebit) crimine capitali, &c, Lib. vi. Cap. xx. Num. 16. 
Authors, Tom. ii. p. & 
h. 


13 Bid. 143. Col. f. 
772. B. Oper. Baſil. Paris, 1618. 


15 Du Pin, Canon xxvi. ibid. p. 178. Col 1. Baſil. Op. Tom. ii. p. 769. D. Edit. Paris. 1618, 
16 Bibl. Univerſ. Tom. xxv. p. 412, 413. in the Extract of the third Tome of the Eccleſiaſtical Hiftory of Mr. Fleury, 


17 Oper. Bafil. Tom. ii. p. 786. A. Edit. Paris. 1618. 


13 Ols Td wn dix d gte Y INH . Uomil, de Legend. Græc. F. 7. Edit. Oxoz, 1694. Oper, Baſil. Tom. i. 


P. 573. C. Paris. 1618. 
19 Bid. F. 13. Oper. Tom. i. p. 577. B. 


20 Matt. v. 


39. 
21 "lene 100 Noxen, 73 @ ora/ſpualE, Toy dex or n Gra ſoe U. Bid. S Op. Tom. i. P. 378. 


22 See the Life of Gregory Nazianzene, by Mr. Le Clerc, Bi 
* Bid. p. 114, 115; ex Orat. 45, Tom. I. P. 721. 4, &c. wh Gregor. 
| | 2 


J. Univerſ. Tom. xviii. p. 23. 


% mination 
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©. mination of ſo well regulated a Council, as 
% had been held but juſt before!“ Gregory too did 
not comprehend, how his Holineſs and his Gravity, 
{for this was the Stile in which they accoſted their 
Biſhops, and he was then addreſſing himſelf to 
NeAarius) cou'd tolerate the * Apollinarian Meet- 
ings. „He conceiv'd, for what reaſon I know 
* not, that to ſuffer thoſe People to have their Aſ- 
„ ſemblics, was to 
« was the true Doctrine, even truer than that of 
© the Council, ſince there could not be two con- 
« trary Truths; as if granting a Toleration to any 
% one, was a Mark that we believe his Opinion to 
« be true! In ſhort, he exhorts Ne#arinus to re- 
„ monſtrate to the Emperor, hat all he had done, 
<« in favour of the Church, would ſignify juſt no- 
e thing, if the Hereticks were ſtill allow'd the 
Liberty of aſſembling. Thus the good St. Gre- 
« gory, who was not willing, while the Arians were 
the ſtrongeſt, having the reigning Emperor on 
their Side, that the Orthodox ſhou'd attempt to 
© do, what they then cenſur'd in the Arians : was 
for exhorting his Succeſſor to forget that good 
Leſſon. And whereas * the Emperor Julian, 
adding Inſult to Perſecution, was us d, when he 
«« {tripp'd the Chriſtians of their Goods, by way 
* of Raillery, to ſay, that he only help'd them to 
* obſerve the Goſpel, which Ban Log them to 
„ depiſe all thoſe Things; ſo Gregory, being to 
©« anſwer this, amongſt other Things ſays, that Ju- 
ian, acting in this Manner, muſt needs have 
* imagin'd, that the Pagan Gods were well pleas'd 
to {ce innocent Men deſpoil'd of their Goods; 
and, conſequently, that they approv'd of Injuſtice. 
„This Anſwer might have RCA But he adds !, 
that as there are ſome Things which Jeſus Chriſt 
has ſtrictly enjoin'd, ſo there were others, which 
he barely propoſes to ſuch as ſhall be inclin'd to 
do them, without obliging any Perſon whatever 
© to an indiſpenſible Performance. Such, accord- 
ing to Gregory, is the Commandment to abandon 
e the Goods of this Life :** Whereby *tis plain, 
he ſuppoſes here a pretended Advice, to renounce 
our Goods wantonly and needleſsly: whereas it is 
a real obligatory Command ; but ſuch as only takes 
place, when the retaining our Goods is prejudicial 
to our Duty, or becomes impracticable, without 
the Violation of ſome Precept of the Goſpel. 

St. AMBROSE * is ſo violent in his Eſteem of Vir- 
ginity and Celibacy, that he ſeems to make it his 
Buſineſs to cry down 3 : and repreſent it as 
a Thing ſcarce reputable, He-ſays plainly enough, 
6 That before the Laws of Moſes, and that of the Goſ- 
pel, Adultery was not forbidden. And looſe as he is 
upon this Article, he appears rigid enough on ano- 
ther ; I mean, that of putting out Money to Inte- 
reſt : which he abſolutely condemns, in all Caſes 
whatever, ? without Diſtinction. His Treatiſe of 
Offices, is a Book which he compos'd to teach Ec- 


1 


An Hiſtorical and Critical Account 


cleſiaſticks their reſpective Duties. Aud tho" the 


ree with them, that theirs 


Name of Miniſters be omitted in the Roman, and fot. 
lowing Editions, yet it is to be found in all the Manu- 
ſcripts : and *tis plain, by the Work itſelf, that St. Am- 
broſe compos*d it for the Uſe of his Clergy. But th? 
he addreſſes himſelf particularly to them, yet he treats 
of the Duties of Chriſtians in general; which he applies 
in a more particular Manner to the Clergy. It appears, 
both by the Title, and by the Manner in which he 
treats his Subject, that his Deſign was to imitate the 
Offices of Cicero, But, aſter all that a certain ? Lu- 
theran Divine (who publiſh*d this Work at Wirtem- 
burgh in 1698, with ſome Diſſertations in his own 
way) has ſaid; yet if the particular Principles of 
the Goſpel be but excepted, which St. Ambroſe has 
inſerted in this Work of his, with the Examples 
and Paſſages of Holy Scripture, which he perpe- 
tually quotes, tho* for the moſt part ill enough 
apply*d ; I ſhall not ſtick to affirm, that the Copy 
comes infinitely ſhort of the Original, both for Pu- 
rity and Eaſineſs of Stile, the Oeconomy of the 
Whole, and the Diſpoſition of Particulars ; as well 
as for Solidity of Senſe, and Juſtneſs of Reaſoning. 
For Inſtance, let us take the Contents of his firſt 
Book. After ſome Prefatory Diſcourſe upon. the 
Queſtion, when, and in what Manner, it is proper 
either to ſpeak, or be ſilent ; he, at Chap. viii. en- 
ters upon his Subject with ſome grammatical Re- 
marks, which are not very well grounded. In 
the tenth Chapter he treats of Decency ; the chief 


Duty whereof he makes to conſiſt in The Art of 


governing the Tongue. In the eleventh Chapter he di- 
vides all Duties in general into two Sorts : the Mean, 


and the Perfect. Amongſt the latter, he ranks the 


Love of our Enemies; Prayers for thoſe who ca- 
lumniate, or in any other Manner injure us; Works 
of Mercy and Compaſſion. The 1b, and follow. 
ing Chapters, as far as the xvii/h, run wholly upon 
the Subject of Providence; which he endeavours 
to eſtabliſh and defend in the beſt Manner he can, 
both againſt the Murmurs of thoſe who are, in this 
Life, expos'd to great Afflictions, and againſt the 
Objections of Libertines and Atheiſts. In the xvii/h, 
and following Chapters, he treats of the Duties of 
Youth. Having at the End of the xxiv/h Chapter, 
ſpoken occaſionally of the four Cardinal Virtues, 
viz. Prudence, Fuſtice, Fortitude, and Temperance ; 
he in the xxv/b begins to treat of them; but in a 
Manner ſuperficial enough; where he himſelf tak- 
ing Notice of the want of Order in his Diſcourſe, 
endeavours to excuſe, or rather juſtify it in theſe 
Words : ** Some will perhaps ſay, that, becauſe 
from theſe four Virtues ſpring all the ſeveral ſorts 
of Duties; we ought therefore to have begun 
„ with theſe. But this would have been confirming 
* myſelf to the Rules of Art; according to which 
* Puty ought to have been firſt defin'd ; and after- 
„ wards divided into its ſeveral Kinds: Now we 
% purpoſely avoid ſubjecting ourſelves to theſe 


— — ”Y 
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: That of Conſtantinople, held in 38 1. 


2 Ancient Hereticks, whoſe Head was Apollinaris of Laodicea. 


They pretended, that Jeſus Chriſt had not an human Soul, 


but that the Word of God, or Logos, animated his Body. That the Fleſh of Jeſus Chriſt was not form'd out of the Holy 


Virgin, but that it came down from Heaven, 


They, alſo, reviv'd the Error of the Millennarians, to which the Simplicity 


of Papias, a Diſciple of St. John the Evangeliſt, gave Birth. They were in the fourth Century. 


3 Bibl. Univerſ. ubi ſupra, p. 45, 46 


De Inſtitutione wirginum, 


retur. 


: 4 Orat, iii. pag. 94. Tom. i. 

& paſſim alibi, See Dall. de uſu patrum, p. 272. 

6 Confideremus primum, quia Abraham ante legem Moyfi, & ante Evangelium fuit, cum nondum interdictum adullerium vide- 
Pæna criminis ex tempore legis eſt, &c. Lib. i. De Patriarch. Abrah. Cap. iv. See Dall. de uſu Patr. ubi ſupra, 


P. 271, 272. and Mr. Bayle's Di#. Tom. iii. p. 2670, in the Notes, Col. 1. 
7 De Tobia, Cap. iii. & xv. See the Tract of Mr, Neoodt, De Uſuris & Fænore, Lib. i. Cap. iv. & Cap. x. p. 64, & /. 


As, alſo, Mr. Du Pin, Tom. ii. p. 256. Col. 1. 
5 Du Pin, Tom. ii. p. 257, 258. 


10 Mr. Du Pin owns it, «bi ſupra, p. 258. Col. 2. 


9 Mich. Foriſchius, Profeſſor at Tubingen. 


11 Hee forfitan aliquis dicat primo loco poni oportuiſſe, quoniam ab his quatuor wirtutibus naſcuntur officiorum genera. Sed hoc 
artis «ft, ut primo officium definiatur, poſtea certa in genera dividatur. Nos autem artem fugimus, exempla majorum - proponi- 


mus © guæ neque obſcuritatem adferunt ad intelligendum ; neque ad tractandum werſutias, Lib, i. Cap. Mv. init, 
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« Rules: It is enough for us to propoſe Examples 


e drawn from the Conduct of our Anceſtors, which 


« are neither obſcure or difficult to comprehend ; 
« and require not the Accuracy of a methodical 
« Writer.” In the xxviii/h Chapter, he improperly 
attempts to ſhew the Falſity of two of the Functions, 
which Cicero aſcribes to Juſtice z nor is this the only 
Place, where he unjuſtly cenſures the Heathen Phi- 
loſophers ; by either miſtaking their Meaning, or 
undertaking, to confute Things moſt Fan 
true. About the End of the firſt Book, he returns 
to the Clergy, whoſe principal Virtues he there de- 
ſcribes : and then concludes with a Diſcourſe, of 
the inviolable Fidelity requir'd, in the caſe of Things 
depoſited in truſt. Nor does he come to treat of 
Happineſs, till the beginning of the ſecond Book. 
The ſame want of Order and Accuracy reigns 
throughout the whole Work. He there maintains, 
That * a Chriſtian ought not to engage or fight the Rob 


ber dbb attacks him; and lays it down for a general 


Rule: That it can never be lawful to preſerve one's 
own Life at the Expence of another's. He lays 
down this general Maxim alſo ; That we cannot law- 
fully do * a Thing, which we do not find in expreſs Terms 
permitted and authoriz*d by Scripture : And upon this 
Principle he abſolutely forbids the Clergy all ſort of 
Raillery. It ought not to be wonder'd at, that he 
condemns (Book I. Chap. L.) ſecond Marriages : 
tis but what had been done by many before him, 
as we have already ſeen. 

St. Chryſaſtome, with the reſt of the Fathers, runs 
into Notions exceſſively rigid on the Subject of 
Uſury. This ſame Doctor, ſpeaking of the Expe- 
dient, that Abraham made uſe of, the * firſt + Time, 
for fear of being put to Death, in caſe he had been 
known to be Sarah's Huſband ; makes no Scruple 
thus to addreſs his Audience: You 5 know, you well 
« know, that nothing is more inſupportable to a Huf- 
« gand, than to ſee bis Wife ſuſpected of having been 
« in the Power of another Man; and * yet this juſt 
« and good Man, employs his utmsſt Efforts, that the 
« ver Att of Adultery may be accompliſh*d.— There- 
« upon, he beſtows very great Encomiums on his 
“ Courage and Prudence. Next he excuſes him 
« for having conſented to the Adultery of his Wife, 
« upon this Conſideration ; that Death, not being 
« as yet diveſted of his Tyranny, could not but 
e be very formidable. After this Encomium on 
&« the Huſband, he proceeds to the Commendation 
* of the Wife; and ſays, that ſhe very couragi- 
te ouſly accepted the-Propoſal ; and that ſhe did all 
« that was in her Power, to make the 7 Comedy 
* ſucceed. Whereupon, he exhorts all Wives to 
* follow her Example; and then emphatically cries 


2 


* 


« out : bo can forbear admiring this wonderful 
&« Readineſs to obey? Who can ever ſufficiently cele- 
« brate the Praiſes of Sarah, who after ſuch Conti- 
& nency, and at ber Years, was willing io expoſe her- 
&« ſelf 109 Adultery ;, and yield her Body to a Bar- 
& barian King, ibat ſhe might ſave ihe Life of her 
&« Huſband ? Nor is the Elogy, St. Ambre/e be- 
« ſtows on the Charity of Sarah, on this Occa- 
& ſion, leſs remarkable. St. Auſtin too, reaſoning 
“ upon another Inſtance of the ſame Nature, 
cc ſeems to have been under the like Illuſion. Is 
it not a very ſtrange Thing, that ſuch bright 
* Ornaments of the Church as theſe, with all their 
& Virtue and Zeal, ſhould be ignorant; That it is 
&© not lawful either to ſave one's own, or another's 
« Life, by any Action that is criminal ? 

« St. Jerome every where inveighs againſt Ma- 
e trimony in general, and more eſpecially againſt 
“ ſecond Marriages ; and his Invectives are ſo bit- 
e ter, that. notwithſtanding all the Mitigations, 
T * thro' his Epiſtle to Pammachius, wrote on 

this Subject, it ſeems impoſſible not to take 
them in the Senſe of Tertullian: which has been 
* condemn'd by the Church, as contrary to the Ho- 
* nour of Marriage, and the Authority of Scrip- 
© ture. He condemns all Oaths ** without Li- 
« ſtinction. He expreſſes himſelf in ſuch a Man- 
& ner, as gives room to believe, ** that he thought 
* Chriſtians, as ſuch, were diſpens'd from paying 
& Tribute to the ſupreme Power. He adviſes 
& and approves of the Action of thoſe, who 
e murder themſelves, for fear of having their 
“ Chaſtity violated. He often talks of Virginity, 
and the monaſtick State, in ſuch a Manner, as 
e to make one almoſt believe it abſolutely neceſſary 
to Salvation. Labours, Faſtings, Auſterities, 
and other Mortifications, with Solitude, and Pil- 


* grimages, are the Subject of almoſt all his Coun- 


* fſels, and Exhortations.” He“ plainly enough 
gives us to underſtand, that Ze/us Chriſt has abo- 
liſh'd the Permiſſion of eating the Fleſh of Animals, 
in the ſame Manner as he aboliſh'd Divorce and 
Circumciſion. Every Body knows, with how much 
Violence, and Injuſtice, he inveigh'd againſt Vigi- 
lantius, who had cenſur'd the Worſhip, which at 
that Time began to be paid to the Reliques of Saints 
and Martyrs ; as, alſo, againſt divers other Practices, 
the dangerous Conſequences whereof, proceſs of 
Time has ſince too plainly diſcover'd. The little 
Tract of St. Ferome's againſt this Prelate, is full of 
groſs Invectives, and falſe Arguments, ** tending 
to throw a popular Odium upon an Adverſary, 
whom he could not ſilence by Reaſon. 


D Pin, p. 262, Col. 1. See the Place: 5 Tamen non widetur, quod vir Chriſtianus, & juſtus, & ſapiens, querere fibi 
vilam aliena morte debeat : utpote qui, etiam fi in latronem armatum incidat, ferientem referire non palit; ne, dum ſalutem de- 


Fendit, pietatem contaminet. 


Lib. ii. Cap. iv. 


> Lib. i. Cap. xxiii. See what I have ſaid thereupon in my Tra& of Play, Lib. i. Cap. iii. f. iii. 
3 See Mr. Noodt, De Uſuris & Fenre, Lib. i. Cap. iv, & vi. 


4 Gen. xii. 11, 12. N. B. 


Barbeyrac ſays the ſecond, by miſtake. 


- 1 make uſe here of the Words of Mr. Bayle, in his Dictionary, Article Aimelech, Not. (4). 5 
O wiv rel dia, x onedags mala mort, wre tis teſo T1! pworxeiar ix. Hom. 33. in Gengſin. Oper. Tom, i. 


| P. 258. Edit. Eton. 


7 Tlaila wolte, dre T6 Jeape Nahe, ibid. Chryſoſt, Tom. i. p. 260. lin 5. Edit. Eton. Vid. p. 258. lin. 35. and p. 259. 


lin. 12. s bid. p. 260. lin. 28. 


9 Kat eig poryeiar L iE, % ouraias nicxtlo Bageaginng, Ibid. p. 260. lin. 30. 


1% De Abraham, Lib. i. Cap. ii. 


See the Article of Acindynus Septimius, in Bayle's Dictionary, and Notes (H, (B), (C). 


1 Theſe are the Terms of Dail/s, De U/u Patrum, P. 276. 


'3 Epiſt. ad Pammach. Hier. Op. Tom. ii. p. 101. 4, & d. Edit. Baſil. & alibi paſſin. 


+ Du Pin, Tom. iii. p. 136. Col: 1, 2. 


'5 Comm. on Marth. Chap. v. 34. and Zachar. Chap. viii. Oper. Tom. vi. p. 313. B. 


1 Oz Matth. Chap. xvii. ver. 25. 


'7 Comm. on Jonah, Chap. i. ver. 12. Tom. vi. p. 150. D. Oper. Hieron. 


n Dall. de uſu patrum, p. 277. 


19 Lib. i. adv. Fovin, Tom. ii. p. 30. This Paſſage is cited in the Canon Law, Dill. 35. Canon 2. 
o See the Di/ert. of Mr. Le Clerc, entitled, De Arguments Theolog. ab invidua duds, which is juſt after his Latin Logick, 


Tom, i. Op. Phileſeph. p. 250, Ce. 


St. 
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St. Ain, endeavouring to make an * Apolo 
for the Complaiſance, which Abraham ſhew'd his 
Wife, on Account of Hagar; pretends, that the 
Wite can convey to another Woman, the Property 
which ſhe has in the Body of her Huſband ; and 
that the Huſband, alſo, can transfer to another Man, 
the Power which he has over the Body of his Wife: 
and, what is ſtill more ſurpriſing, he founds this 
Paradox on a Paſſage of St. Paul, very ill under- 
ſtood. This Father is ſo bold as to maintain, that 
every Thing, by Divine Right, belongs to the Juſt, 
cr Faithful * z and that Unbelievers have no Right 
to poſſeſs any Thing: an abominable Principle, 
which directly ſtrikes at the Foundation of human 
Society ! but behold another of them, every whit 
as deteſtable; and which alone “ is enough to caſt 
an eternal Blemiſh on the Memory of the Biſhop of 
Lippe: *tis this, that, after having declar'd it as his 
Opinion, that Lenity and Charity ought to be the Mea- 
fere of our Condutt towards Hereticks ; he became ſo 
hented with the Conteſts he had with the Donatiſts, as 
9 change entirely; and openly maintain, that Hereticks 
enyht to be perſecuted, and by Force compelPd to em- 
trace the Orthodox Faith; or elſe to be utterly extir- 
rated: which certainly is, (as a famous Miniſter 
amongſt the Reform'd obſerves,) a moſt terrible and 
humane Opinion, There are two of this 5 Father's 
Epiſtles, that any one may read in French ; which 
were made uſe of to juſtity the laſt Perſecution in 
Trance : So that St. Austin may juſtly be ſtil'd the 
Grand Patriarch of Chriſtian Perſecutors. This In- 
ſtance of Perſecution ought to be well taken Notice 
of ; for it will be found not to confine itſelf to the 
Biſhop of Hippo: and it does alone afford us a moſt 
maniteſt Proof of the groſs Manner, in which the 
Chriſtian Doctors have neglected, or rather disfi- 
gur'd and corrupted Morality. If ever there was a 
Poſition contrary to all the Dictates of good Senſe, 
and natural Equity ; to Charity, true Policy, and 
the Spirit of the Goſpel ; *tis, without doubt, this 
deteſtable Doctrine of Compulſion, and Perſecution 
for the ſake of Religion, 
Church began to enjoy any Repoſe, this has been 
the common Opinion; which, in the End, has been 
always actually reduc'd to Practice, * by the 
ſtronger Party againſt the weaker. The Codes are 
- full of Penal Laws againſt all Sects, different from 
the eſtabliſh'd Opinion; 7 and it is the Councils, 
Biſhops, and moſt eminent Doctors, who have ever ſol- 
licited theſe Laus; and have honour'd with Enco- 
miums, Acclamations, Benediftions, and with the moſt 
humble Thanks and Acknowledgments, thoſe Sovereigns, 
who have either made ſuch Laws, or moſt rigorouſly en- 
ford their Execution. But the Honour was re- 
ſerv'd for St. Auſtin, if I may ſo ſpeak, of reduc- 
ing the wretched Arguments of blind Bigotry, and 
Zeal, into a Syſtem 3 and of diſcovering at once, by 
the Strength of his African Imagination, the ſo- 
phiſtical Reaſons capable of diſguiſing, or 4 
ing the Honours of Perſecution; ſo that he has left 
the Zealots of all' future Ages only the Glory of 
copying him. . PO 

St. Li, in the Opinion of Mr. Du Pin, is not 
very fertile in Points of Morality : Handles them 


And yet, ever ſince the 


y but drily; and in a Manner which diverts, ratber than 


affetts his Readers. | 
In the Time of Theodefus the Younger, the Biſhop 
of Suſa, the Royal City of Perfia, whoſe Name 
was Abdas (or rather Abdaa); ? took the Libe 
to burn one of the Temples where they worſhipp'd 
the holy Fire“. The King (it was //degerdes) in- 
form'd thereof by the Magi, ſent for Mdaa; and, 
after a very gentle Reprimand, order*d him to 
rebuild the Temple he had deſtroy'd; But the 
meek Biſhop could tiot be brought to do an 
Thing in the Matter; tho' the King threaten'd, by 
way of Repriſals, to uſe the Churches of the Chriſ- 
tians in the ſame Manner; which he according 
executed afterwards, on the obſtinate Refuſal of 
Abdaa , who choſe rather to loſe his Life, and 
expoſe the Chriſtians to a furious Perſecution, than 
to obey an Order ſo juſt and reaſonable. Theodorer, 
who reports this Story, does“ not deny, but that 
the Zeal, which tranſported Abdaa to burn the 
Temple of the Per/ians, was unſeaſonable ; but he 
maintains, that his Refuſal to rebuild ſuch another 
Temple, ſhew'd a Conſtancy worthy of all Admi- 
ration, and a Crown: For, adds he, it is as great 
an Impiety to build a Temple to Hre, as to adore 
it. But ** There is no one Perſon whatever, whe- 
ther Metropolitan, or Patriarch, who can diſ- 
<« penſe with this Law of natural Religion; That 
« every one is bound to make amends by Reſtitution, or 


© otherways, fer the Damage be has done to his Neigh- 


« bour. Now Abdas here, a private Man, and Sub- 
« ject of the King of Perſia, had deſtroy'd what 
«© was the Property of another; and in a Caſe, 


where the Thing deſtroy*d had the extraordinary 


Privilege of belonging to the Eſtablih'd Re- 
Aion. — And to ſay, that the Temple, which 
« he ſhould have rebuilt, would have been ap- 
„ ply'd to the Service of Idolatry, was but a lame 
«< Excuſe; for he himſelf would not have employ'd 
it to that Purpoſe: Neither was he to have 
been anſwerable for the ill Uſe, which they, to 
*© whom it belong'd, ſhould have made of it. 
« Would it be a valid Reaſon, for the not return- 
ing a Purſe one has ſtolen, to ſay, that the Per- 
* ſon, from whom he took it, is a Man who miſ- 
„ ſpends his Money? But beſides all this, what 
Proportion was there betwixt the rebuilding one 
Temple, without which the Perſians would have 
* remain'd as great Idolaters as before, and the 
<< Deſtruttion of a great many Chriſtian Churches? 
* In ſhort, was there any Thing more capable 
of rendring the Chriſtian Religion odious to all 
“ the World; than to ſee its Profeſſors, after hav- 
ing inſinuated themſelves into a Country, on the 
* Foot of People who deſir'd only a Toleration; 
* have the Confidence to demoliſh the Temples of 
* the National Religion: And then refuſe to re- 
build them, tho? enjoin'd by their lawful Sove- 
* reign?” But theſe Biſhops acted on Principles 
equally contrary, both to the Goſpel, and to the 
Law of Nature. 


imitate the Maxims and Conduct of St. Ambroſe, 


on a like Occaſion, 


* 


bt 


t De Civit, Dei, Lib. xvi. Cap. xxv. 


— 


2 1 Cor. vii. 


4. 
3 Epiſt. cliii, Tom. ii. Edit. Benedi&. & Col. 250. D. Epiſt. liv. Edit. Baſil. See Le Comm. Philoſoph. ſur, Contrain-les 


A enter, Par. iii. p. 130, & ſuiv. 


+ 7ohbn Ciaud. Epiſt. how to read the Fathers, &c. at the End of the firſt Edition of his Ouverture de Þ Ep. aux Rom. p. 129. 
s See Part. iii, of the Philoſoph. Comment. and Vol. iii. of Ars Critica of Mr. Le Clerc, p. 353. Edit. 2. 


6 See Biblioth. Univerſ. Tom. xxiii. p. 366, & ſeq. and Mr. Bernard, in his News of 
1792. p. 409. and the Comm. Philgſoph. in the Supplement, Cap. xxix. xxx, XXXi. 


ay 1699. p. 574, 575. and 4pril 


7 Comm. Philoſoph. ubi ſupra, p. 355, 356. See the Book of P. Thomaſſin, De Punite de Þ Egliſe. 


8 Tom. iv. p. 164. Col. 1. 
10 Theodoret. Hiſt. Eccleſ. Lib. v. Cap. xxxix. 


9 See Bibl. Choifie de Mr. Le Clerc, Tom. viii. p. 321, & e. 


11 id. p. 245. B. C. 


12 Mr. Bayle, in the Article of Abdas, Rem. (C) p. 8. in the ſecond Edition of his Dictionary. a : 
13 See the Fact, related with its Circumſtances, and neceſſary Reflections, in the Critical Dilſertation on the Hiſtory of Calvin, 
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Gregory 


In which, however, they did but 
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Gregory the Great, according to Mr. Du Pin, 
is prolix, and ſometimes too confus'd, in his Euplica- 
liens of Morality ; and too ſubtile in bis Allegories. 
lis Morals, or Commentaries on Fob, are (in 
che Opinion of the ſame Author) one of the greateſt 
Colletions * of Morality extant. But he ſeldom or 


of the Science of MoRALITY. 


„ 
never keeps to the literal Senſe : His Work conſiſts 
only of Allegories, and moral Reflections, which be 
accommodates to the Text of Job; the greateſt Part 
whereof are full as applicable to any other Part of Scrip- 
ture. | 


SECT. X. 


HAT has been ſaid, is, I think, more 

than enough to demonſtrate clearly, that 
the moſt celebrated Doctors of the Church, for 
the ſix firſt Centuries, were but wretched Maſters, 
and poor Guides in Matters of Morality. As I 
faw Reaſon for this Aſſertion “ ſix Years ago, 
when this Prefatory Diſcourſe came firſt abroad; ſo 
now, in this new 5 Edition, after a ſecond Review, 
I find no Cauſe to alter my Opinion. A Regard 
for Truth; which muſt needs over-rule every other 
Conſideration, but that of raiſing Obſtacles to its 
Eſtabliſhment; the Readineſs that moſt People 
ſhew to be milled by great Names, and Prejudice 
in favour of Antiquity, more eſpecially Eccleſi- 
aſtical * þ the inexpreſſible Injury, that ſuch 
a blind Reſpect does to the Knowledge of true 


Religion, and ſound Morality ; the Honour, due 


to the Age we live in, which has, above all others, 
! ſhaken off the Yoke of ill grounded Authority; 
the Candor and Sincerity we profeſs; do all oblige 
us frankly to ſpeak of Things, as they really are, 


and to judge of theſe Doctors, who have been dead 


fo many Ages, with the ſame Diſintereſtedneſs and 
Freedom, as we would of a deceas'd Author of 
the laſt Age; whoſe Reputation we are under no 
Concern about. As good Proteſtarits, we may, 
and ought, boldly thus to act; without.diſquieting 
ourſelves with what thoſe Men may ſay or think, 
who ſhall eſteem it their Concern, to declare them- 
ſelves jealous of the Honour of the Fathers; and 
ſuch profound Admirers of all their Productions, 
as to ſacrifice to them even the moſt common 
Rules of Reaſon and good Senſe; which they them- 
telves would be very loth to have diſpens'd with 
on other Occaſions. So unhappy are they, as to 
be reduc'd to this wretched Neceſſity, of judging 


differently of the ſame Things, according as they 


happen to procced either from the Pen of a Pro- 
fane, or an Eccleſiaſtical; of an Ancient, or a 
Modern Author. Nay, we doubt not, but there 
are many among them, who act a forc'd Part on 
this Occaſion; and who, tho? they talk like others, 
have not ſecretly ſo favourable an Opinion, as Peo- 
ple imagine, of the Perſonal Qualities and Writ- 
ings, of the moſt renown'd of the ancient Doc- 
tors of the Church. As it would inhuman to 
infult Men, who live thus under perpetual Con- 
{traint ; ſo we pity them with all our Heart, pro- 
vided they do not ſeek after, and embrace all Op- 
portumties, of thus betraying their own Conſci- 
ences. But it is very hard to keep one's Temper, 
when one ſees Men, who have here full Liberty 


to think and ſpeak as they pleaſe; and whoſe grand 


Principle is, or ought to be, that qe Holy Scrip- 
ture is the only Rule of our Faith and Manners: 
When one ſees ſuch Men, I ſay, zealouſly eſpouſ- 
ing the Cauſe of 'the Fathers; and, not content 
with being themſelves furiouſly engag'd in Main- 
nance of this viſible Relique of Popery; en- 
deavouring, alſo, at any Rate, to impole the ſame 
Servitude on others; not being able to bear, that 


„ A 
* 8 


bY 


any one ſhould declare his Opinion of the Fathers, 
to be inferior to theirs; and bitterly inveighing 
againſt the Living, in order to vindicate the Dead; 
to whoſe Memory no other Injury is offer*d, but 
the not paying a blind Veneration to their miſtaken 
Notions, and wrong Conduct. 

Certainly Proteſtants, whether ſuch by Educa- 
tion, or Converſion, who venture to declare them- 
ſelves ſuch mighty Zealots, and Idolizers of Ec- 
cleſiaſtical Antiquity, were far from conſidering 
well of the Matter, when they engag'd in the 
Maintenance of ſo bad a Cauſe : Would they but 
reflect a little, they muſt ſoon ſee, that it is what 
they can never ſupport with Honour. This is evi- 
dent enough, by the Streights which they chule to 
be reduced to, rather than quit their Hold ; —. 
forc*d perpetually to change the State of the Queſ- 
tion, and contradict themſelves every Moment. 
They dare not in ſo many Words ſay, that the Fa- 
thers were infallible, or that they have not ſome- 
times fallen into great Errors; but yet ſtill arguing, 
as if they both believ'd it themſelves, and expect- 
ed that others ſhould do ſo too, they almoſt per- 
petually buil&upon that tacit Suppoſition; ſo, what 
they deny im one Place, they grant in another; 
and even, ſometimes, more than is requir'd. In 
a Word, they act ſo, as to make one believe, that 
thcy had, by continually reading, and admiring the 
Fathers, contracted the ſame Turn of Thought 
with them, and entirely form'd themſelves upon 
their Model. By which they themſelves tur- 
niſh us with a new Argument, a living Evidence, 
for the Judgment I have given of theſe ancient 
Authors ; whoſe Writings produce ſuch bad Ef- 
fects; ſo that by endeavouring to re-eſtabliſh them 
in that exceſſive Efteem, in which Ignorance and 
Superſtition had plac'd them; they, in the main, 
depreciate them more, than thoſe, who think they 
may be juſtly cenſur'd on many Accounts, could, 
or would do. 

But this is not all ; they imitate thoſe Paſſions, 
alſo ; which are but too plainly viſible, both in the 
Writings and Lives of the Fathers. To come 
ſhort of their Maſters in nothing, they join to De- 
clamation, falſe Reaſoning, apparent Ignorance in 
Criticiſm and Morality, and Contempt of Order 
and Method, Paſſion, and Invective. They copy 
after their Originals ſo well, that they are them- 
ſelves become great Models : Ill Language is fo 
fluent and natural, that we muſt do them the Juſtice 
to own, that, in this Particular, they perform like 
Men of great Genius. Mortify'd to fee, that ſe- 
veral Authors, with little Trouble and Pains, have 
brought a great Number of Froofs, to ſhew the 
falſe Reaſonings, and groſs Errors, diſcoverable in 
the Writings of the Fathers; inſtead of calmly prov- 
ing the contrary, or defending the Paſſages at- 
tach'd (which would be the beſt, and moſt ho- 
nourable Way of defending theſe ancient Doctors, 
they have taken under their Protection) : Inſtead 
of this, I ſay, they content themſelves in crying 


th 


by Maimboarg, Tom. ii. Lett. xxx. p. 275, &c. Or what I have extracted from it, in my Notes on Gretias, De Jure Belli | 


S Pacis, Lib. i. Cap. iv. F. 5. Not. 10. 
Tom. v. of his Biblioth. p. 144. Col. 2. 
© In the Year 1506. | 


4 ' 


2 id. p. 134. Col. 1. 
5 In the Year 1712, which is equally applicable to this new Edition, | 
Out; 


3 id. p. 133. Col. 2. 
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out; That it is now-a-days the Faſhion to attack the 
Fathers , that Ignorance thinks to make itſelf confider- 
able this Way; That thoſe mighty Antagoniſts of the 
Fathers, by their hy 1 ee, ſhew themſelves to be 
Men of but litile Judgment and Knowleage. of n 
they ſhew their own want of Judgment; becauſe, 


thar vaſt Erudition, which they ſo much pretend 
to. There is no Neceſlity of knowing all the Lan- 
guages, both ancient and modern; or of having 
read all the Fathers quite through : There is ſcarce 
any Thing more requir'd, to judge of their Merit, 
than to conſult a Page of any of the Fathers; ei- 
ther in the Original, or any of the vaſt Number 
of Tranſlations, which have been publiſh'd. There 
are even entire Works, which are nothing but a 
perpetual Contexture of Impertinencies heap'd up- 
on one another; ſuch, for Inſtance, is the Com- 
mentary of St. Auſtin * on the Pſalms. Beſides, 
there is, in Collections of Sermons, in Books of 
Devotion, in Commentaries on the Scripture pub- 
lith'd in the vulgar Tongues ; an infinite Number 
of large Fragments, and Paſſages, out of the Fa- 
thers ; which their moſt zealous Admirers diſplay, 
and ſet forth, as the very Flower 'and Choice of 
thoſe fine and judicious Thoughts, they have re- 
mark'd in the reading of their Works. So that 
any one now may be ſufficiently qualify'd to judge, 
whether the Fathers do juſtly merit all that Enco- 
mium, and Zeal, with which they have been ex- 
tolPd, and defended : A reaſonable Share of com- 
mon Reaſon, and good Senſe, is here ſufficient ; 
and, perhaps, the Charge of Ignorance was never 
more unſeaſonable,. or unjuſtly apply'd, than in 
the preſent Caſe : To be ſure, Men, who bring ſo 
indeterminate, and indecent an Accuſation as this, 
muſt needs think they have monopoliz'd all the 
good Senſe, as well as Learning in the World: It 
thould ſeem, they are not willing to allow the 
leaſt Degree of either to any, who do not em- 
brace all their Notions, or rather Prejudices, and 
do not enter into all their Paſſions, and Factions. 
And what may lead one to imagine ſo, is, to fee 
ſome of them ſo extremely civil, and modeſt, as 
to publickly brand, with the Name of downright 
{mpudence, the Liberty we take of thinking, and 
ſpeaking otherwiſe, 4. they and the Fathers do; 
on Matters too, where we do no more than follow 
the common Opinions of Proteſtants; as with re- 
gard to the Lawfulneſs of putting out Money to 
Intereſt: To ſee them, I ſay, look down from 
the Heights of their Self- ſufficiency, with an Air 
of Pity, on all ſuch, as ſhall preſume to declare, 
tho? in never ſo modeſt Terms; that they have not 


ſo high an Opinion of St. Auſtin, and St. Jerome, 


as themſelves have; as People, who, without the 
leaſt Tincture of Learning, ſet up for a Character, 
by running down almoſt all the celebrated Authors 
of Antiquity : And then to ſee them, at the ſame 
Time, tacitly, and ſuddenly, aſſume the Character 
of great Authors; which the-confus'd haſty read- 
ing of a great Number of Books, good or bad, 
mult needs have entitled them to, and which we 
ſhall never be inclin'd to envy them. 


But what is the very Height of Blindneſs, and 


Paſſion, our zealous Defenders of the Fathers, not 
content with the Charge of Ignorance, proceed to 
call in queſtion, either directly or indirectly, the 
Probity, and Religion of thoſe, who freely ſet forth 
both the Good and the Bad, in the Lives and Writ- 
ting of the Eccleſiaſticks and Divines, of the firſt 
Ages: And who believe, that they were no more 
intallible, either in their Morals, or their Doctrines, 
than the Eccleſiaſticks and Divines of the preſent 


in this Caſe, there is no Manner of Occaſion for 
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Age, One of them ſcruples not roundly to af- 
firm; That a Man could not fail of having a Veneration 
for the Fathers, if he had any true Zeal for Chriſtianity : 
Another of them, the very Eccho of. the former, 
ſays; That Contempt of the Fathers, if carry d to 
Exceſs, (thus they term the Liberty of ſpeaking 
one's Sentiments of the Fathers, without Concern 
for their Reputation, other than what Truth and 
Equity permit) that this Contempt, I ſay, reflects up- 
oh the Chriſtian Religion. If the Chriſtian Religion, 
adds he, has not had, for its Propagators, Men of 
true Piety and Knowledge, what Opinion muſt Man- 
kind have of it ? J confeſs, were Reaſons, which 
have no other Tendency, but to render the Opini- 
on and Perſon of an Adverſary odious, to paſs 
for good Arguments; that this would be one of 
the beſt that ever was invented. All the Defect it 
has, is, that it might eaſily be retorted : The Fa- 
thers, ſay you, whom you regard as Propagators 
of the Chriſtian Religion, muſt neceſſarily have 
been Men of true Piety and Knowledge. ' But it 
has been maintain'd, and prov'd to you, by a 
great Number of Inſtances, that the Fathers have 
not only fallen into very groſs Errors, and been 
moſt profoundly ignorant of many Things; but 
further, that moſt of them have, more or leſs, 
ſuffer'd themſelves to be miſled by Paſſion; ſo 
that their Conduct has been found eue to be 
ſuch, as is neither regular, or juſtifiable. You make 
no Anſwer to all this; you do not attempt to re- 
fute the Examples and Facts, which are produc'd 
to you, you fairly own the Charge : You do, there- 
fore, tacitly confeſs, that the Chriſtian Religion is of 
no Value: You are at Bottom ſome diſguis'd Athe- 
iſt, or Deiſt, who, under the falſe Appearance of 
maintaining the Intereſt of Chriſtianity, by vindi- 
cating the Honour of thoſe, whom you regard as 
the Propagators thereof, are endeavouring ſecretly to 
undermine Religion itſelf. In vain do you play 
the Zealot for Orthodoxy, or the Opinions in faſhi- 
on; which you defend by nothing, but odious 
Parallels, and malicious Reflections. In vain do 
you ſearch into the hidden Secrets of Providence, 
employ all your Subtilties in their Explanation, 
and flatter yourſelf to have found out new Soluti- 
ons, which clear thoſe great Difficulties, which have, 
at all Times, been rais'd, with regard to the Origin 
of Evil : All this will never hinder 'one, if he be 
allow'd to reaſon, in the Manner you do, againſt 
thoſe, whoſe Eſteem of the Fathers comes not up 
to your Liking; from inferring, by a Parity of 
Reaſoning, ſome ill Deſign, on your Part, againſt 
that very Religion, you pretend to engage in this 
Diſpute. Heic aliquis latet Error : Equo ne Credite 
Teucri. I leave it to the Judicious and Diſintereſted 
to judge, whether the Conſequence is not, at leaſt, 
as well drawn, on the one Side, as on the other. 
Tho', at the ſame Time, we are far from intend- 
ing to make uſe of any ſuch Weapons: We freely 
leave them to thoſe, as have no better; having 
Charity enough to believe, that they are only guilt 
of Imprudence. Blinded with Prejudice and Paſ- 
ſion, they e not the Advantage they give 
both againſt themſelves, and againſt the Chriftian 
Religion, by what appear'd to them a thundering 
deciſive Argument; proper both to ſave themſelves 
the Trouble of examining Things thoroughly ; and 
to throw Duſt in the Eyes of the People. But to 
undeceive them, if poſſible, at leaſt to prevent the 
Honeſt and Well-meaning, or ſuch as will not take 
the Pains to inform themſelves, how to diſtinguiſh 
between good and bad Reaſonings, from being im- 
pos'd upon by this ; let us ſtop a few Moments, to 
make its Weakneſs more fully appear. 
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1 See the Opinion of Mr. Du Pin, in his Biblioth. of Eccleftaftical Authors, &c. Tom. iii. p. 218. Col. 2, 
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Firſt then I obſerve, that the Apoſtles alone can 
roperly be call'd The Propagators of the Chriſtian 
Reel gion, whom the Holy Spirit endued with the 
Gift of working Miracles, and guided into all 
Truth, concerning Feſus Chriſt and his Doctrine. 
Thoſe holy Men * made Diſciples among all Nations, 
according to the Order they had receiv*'d from their 
Maſter. St. Paul, who ſtrove * not to preach the Goſpel 


but in thoſe Places, where Jeſus Chriſt had never been 


nam'd, left he ſhould build on another Man's Founda- 
tion, *. expreſly, That * he had fully preach'd the 
Goſpel of Chriſt, from Jeruſalem, and round about 
unto Illyricum; that is to ſay, throughout a great 
Part of the Roman Empire. Tradition has pre- 
ſerv'd © in India, and among other barbarous Na- 
tions, the Remembrance of the Travels and Mira- 
cles of St. Thomas, St. Andrew, and other Apoſtles. 
Thus the immediate ane ger of our Saviour, fill'd 
with his Spirit, and arm'd with his Power, planted, 
almoſt thro' the whole World, the Chriſtian Faith; 
it was they who laid the ſolid Foundations of this 
reat Work, either themſelves in Perſon, or thro” 
the Means of ſuch apoſtolical Men, to whom they 
had communicated the Gift of working Miracles : 
And the ordinary Miniſters of the Goſpel, who 
ſucceeded them, but without any extraordinary 
Power, and with Authority infinitely leſs than 
theirs, have had nothing elſe to do, but to cultivate 
thoſe deep-rooted Seeds, which che Apoſtles had 
ſpread abroad in all Parts, for the Propagation of 

hriſtianity 3 and which, by their own proper Vir- 
tue, aſſiſted with the Care of Providence, will al- 
ways bring forth Fruit even to the End of the 
World, notwithſtanding the Negligence and Ma- 
lice of Men. 

From hence it already appears, that the Argu- 
ment we are now handling, even ſuppoſing it had 
any Force in it, will prove nothing in Favour of 
the Fathers: For it is plain, that they were not, 

roperly ſpeaking, the Prepagators of the Chriſtian 
Religion. But let us grant the Fathers, ſeeing 
ſome will have it ſo, this 1 Title, as what 
might poſſibly, in ſome Senſe, and in ſome Meaſure, 
belong to them: It will yet be eaſy, to ruin, at once, 
the Conſequence they wou'd draw from thence, in 
order to ſhew what they ought to have been, with- 
out ever examining what they really were. We 
need only conſider this one inconteſtable Fact; that 
even the Apoſtles themſelves were, for a conſidera- 
ble Time, full of carnal Prejudices, and had their 
Failings too : nor did they at all conceal them ; the 
ingenuous Acknowledgment whereof ſerves very 
much to confirm the Truth of their Teſtimony, 
and the Sincerity of their Intentions. Shall we then 
be ſurpriz d, that the ordinary Miniſters who ſuc- 
ceeded them, and who were not favour'd with an 
2 Aſſiſtance, had not all that Exactneft 
of Judgment, Knowledge, Uprightneſs, and Purity 
of Heart, which we could wiſh to == found in them? 

Theſe Propagators of the Chriſtian Religion muſt 
needs, ſay they, have been Men of true Piety and 
Knowledge. But muſt all, who have, after the 
Apoſtles, contributed any Thing to the Propagation 
of Chriſtianity, have been fuck, or only ſome of 
them ? The firſt is what they will not venture to 
fay : and if they betake themſelves to the latter, I 
alk, by what ſhall we be able to know, that this 
Privilege was reſerv'd to ſuch or ſuch, for Inſtance, 
rather than to others? Shall we judge by the Age 
in which they liv*'d ? But why muſt the Fathers of 


EEE 


the three or ſix firſt Centuries have been Men of 
true Piety and Knowlcdge, rather than thoſe of the 
tenth or eleventh ? On the contrary, to argue on 
the Principle here laid down, it ſhou'd ſeem, that, 
in Proportion, as we become more remote from the 
firſt Eſtabliſhment of Chriſtianity, ſo its Propaga- 
tors ought to be Men of greater Eminence for Picty 
and Knowledge, in order to augment, more and 
more, the Progreſs of this Holy Religion ; and ſup- 
ply, what the Proofs of Matter of Fact, which are 
the very Baſis of its Truth, loſe of their Force, 
thro* Diſtance of Time, in the Judgment of a vaſt 
Number of Perſons, who are not capable of exa- 
mining them, as they ought. Will they ſay, that 
theſe Propagators of the Chriſtian Religion, who 
muſt have been Men of true Piety and Knowledge, 
are thoſe Doctors, whoſe Writings have been tranſ- 
mitted to us ? But why theſe, rather than an infi- 
nite Number of others, who have either wrote no- 
thing, or whoſe Writings have not come to our 
Hands? Beſides, what do they mean here by Men 
of true Piety and Kn:wledge ? Will they ſay, that all 
the Propagators of the Chriſtian Religion, ſince the 
Apoſtles, muſt neceſſarily have had the moſt exem- 

lary Piety, and the moſt perfect Knowledge of 
Religion and Morality ? What? muſt the Fathers 
have been liable to no Failings, no Paſſions, no Er- 
rors, no Ignorance at all? Was it neceſſary that 
Gop ſhould miraculouſly interpoſe, to hinder them 
from being Men as well as others, and ſubject to the 
Imperfections of the Age, as well as to the Temp- 
tations incident to the Circumſtances they were 
plac'd in? It we have not ſo exalted an Opinion of 
them, as their extravagant Admirers have, do we 
pretend to ſay, that they were all a Pack of profli- 
gate Wretches ; or that there were not ſome among 
them, who were, in ſome Meaſure, Men of Piety 
and Knowledge ? If we maintain, that they were 
not Men of the moſt accurate Judgments ; that they 
often made uſe of bad Arguments ; that they were 
but little vers'd in the true Method of expounding 
the Holy Scriptures, and explaining the Principles 
of Morality, which they contain: Do we therefore 
deny, that they retain'd the Fundamentals of Reli- 
gion, and Morality ? If we ſay, that, thro' an Ef- 
ect of human Frailty, they have given way, more 
or leſs, to Paſſions, and committed Actions, con- 
trary to the Rules of the Goſpel : Do we, therefore, 
take upon us to penetrate either into their Hearts, 
or into the Counſels of Gop ? Do we deny, that 
many of them might, notwithſtanding all this, 
have been ſruly picus and good Men; that the Divine 
Mercy might have regarded their good Intentions, 
and the Sincerity of a general Repentance ? Cer- 
tainly, we leave it to God to judge of that, which 
we neither can, or ought, to decide : We reſerve 


to ourſelves only the Right of charitable Judgment, 


to which we ſhall always rather incline, than to raſh 
Condemnation. But we are not, for all that, 6blig*d 
to call evil, good : and ſhall always take the Li- 
berty of blaming what is blame-worthy, without 
paying reſpect to the Fault, out of favour to the 

erſon : and as we praiſe and heartily recommend 
to the Imitation of every Body, the good Actions, 
and Virtues which appear in the Lives of the Fa- 
thers of the Church ; ſo we ſhall never go about to 
diſſemble their ill Actions and Vices, which we can- 
not but ſee, when we examine them without Preju- 
dice, or Prepoſſeſſion. 

But to examine the full Force of this Argument, 
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Matth. xxviii. 19. 


3 Rom. xv. 20. 4 Ibid. ver. 19. 


u Job, xvi. 13. 
$ i a Diſſertation of the late Mr. Ce/larius, entitled, [tinerarium Apoſtolicum, Oc. printed a third Time at Hall in 


Saxony, 1700. 


. * See Grotins, De Ver. Rel. Chriſt. Lib. ii. F. 18, Not. 33, 34. 
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beſides what I have already intimated, and ſhall 
preſently prove, that the Fathers were neither the 
only, nor the principal Propagators of the Chriſtian 
Religion, after the Apoſtles ; this Argument con- 
tains at moſt but a Reaſon of Congruity. Now 


Reaſons of Congruity, which are generally very - 


inconſiderable, and never amount to more than a 
flight Probability, are altogether ridiculous in a 
Matter of the Nature with this we are now 
upon. Have the Fathers argu'd well, or ill? 
— on they fall'n into groſs Errors ? Have they 
given way to vicious Actions, and Paſſions ? Have 
they treated of Morality with Accuracy, and in its 
Juſt Extent ? Theſe are Matters of F att, and there 
is nothing more to be done, but to ſee whether they 
are true, or not. We have at hand the Tracts and 
Writings of the Fathers, and the Hiſtory of their 
Lives: Let us read, examine, and then judge. The 
Queſtion to be diſcuſs'd, is not, in what Manner 
we conceive the Thing ſhou'd have been, but in 
what Manner it actually has been. For, if the Facts 
be true, inſtead of concluding, as they would have 
us, that the Fathers muſt, for the Good of the 
Chriſtian Religion, have been ſuch, as they have 
repreſented ; I ſhall from thence infer, on the con- 
trary, that there was no Neceſſity at all for it. To 
argue otherwiſe, is to imitate thoſe of the Romiſb 
Communion ; who, to prove that Tranſ/ubtantiation 
is not a new Tenet, unknown to the firſt Ages, tell 
us gravely, that this Doctrine could not poſſibl 
have been ever introduc'd into the Church at all, 
had it not been receiv'd from the Beginning. If, 
with a profound Study of all the Subtilties of the 
Mathematicks, and the Affectation of being able 
to talk on all ſorts of Subjects, they form no better 
Judgment of Things, I fear they will give us but a 
very mean Opinion of Algebra, and that vaſt * En- 
cyclopedia, which they pretend to value themſelves 
ſo. much upon. Is it not true, for Example, that, 
as early as the ſecond Century, Victor, Biſhop of 
Rome, excited great Troubles, to * * his _— 
nion on this important Queſtion, Ou what Day 
Eaſter ought to be celebrated? And that he excom- 
municated all the Churches of Afa, becauſe they 
celebrated that Feſtival on the fourteenth Day of 
the new Moon of March, and not on the Sunday 
following, as he would have had it ? The unſhaken 
Fidelity, with which he adher'd to the Chriſtian 
Religion, for which he ſuffer'd even Martyrdom, 


had not prevented him from being tranſported with 


Paſſion about meer Trifles, and from offending 
againſt that Spirit of Peace and Charity, which the 
Goſpel ſo earneſtly recommends. So that St Fe- 
neus writ to him, and warmly*cenſured his Con- 
duct. To give another Inſtance of a Father of the 
Church, who was, alſo, a Martyr; we need only 
examine the ſcandalous Conteſt, which happen'd 
in the third Century, between St. Cyprian, Biſhop 
of Catthage, and Stephen, Biſhop of Rome. The 
firſt had got it determin'd in a Council, that all 
who had been baptiz'd by Hereticks, ought to be 
re-baptiz d. © Stephen, on the contrary, perhaps 
« incens'd that they had come to a Deciſion, with- 
out firſt conſulting him, was of a quite different 
« Opinion. He wrote a Letter to St. Cyprian, 
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which is loſt ; wherein he rejected and con- 
demn'd the Deciſions of the Council of Carthaye , 
excommunicated thoſe who had aſſiſted at it; 
and declar'd, that Sectaries of all Kinds ought 
to be receiv'd by the Church, without being re- 
baptiz'd : This gave Birth to a troubleſome 
Schiſm between the Churches of Africa, and that 
of Rome. At that Time Pompey, Biſhop of Sa- 
brata, a City of Africa, deſir'd the Biſhop of 
Carthage to let him know, what was the Opinion 
of Stephen; whereupon St. Cyprian ſent him Sze- 
phen's Letter, together with his own Refutation ; 
wherein he no more obſerves the Rules of Pati- 
ence, (which he had laid down in a Book, 
wherein he treats of that Virtue,) than S7ephen, 
who, for his Part, had violated them in a moſt 
unworthy Manner. By which one may ſee, that 
the Praiſes, which our Martyr gives to Chriſtians 
on that Account, in the 5 beginning of the ſame 
Book; where he ſays, that they never at all 
extol their own Virtues, at the ie Time that 
he is extolling them to the Skies ; were Praiſes, 
which rather inform us what thoſe Men, to whom 
they are given, ought to have been, than what 
they really were. He accuſes Stephen of having 
wrote in a haughty diſdainful Manner, and of 
many other Things, which were nothing to the 
Purpoſe 3 that he had contradicted himſelf, and 
talk d like an ignorant and weak Man. Thar 
he took the Part of Hereticks againſt the Church, 
and betray'd it. All this Charge he advances 
with more than ordinary Heat and Paſſion. And 
thus, in Truth, does he demean himſelf in all 
his Controverſies, where he talks of nothing but 
Diſcipline and Epiſcopal Authority, without diſ- 
covering much Meekneſs and Moderation ; 
nor was it indeed the Cuſtom in thoſe Days, to 
manage their Diſputes with Temper and Calm- 
neſs, any more than it is now.” | 

In the beginning of the fourth Century, Ele- 
ven or twelve Biſhops aſſembled together at 
7 Girta, in 305, where they reproach'd each 
other with enormous Crimes. The greateſt Part 
of them had deliver'd up the Scriptures to the 
Pagans, to avoid Perſecution, which a great 
Number of the honeſt Lay-Chriſtians had Bod 
with Conſtancy. Others of them had, with their 
own Hands, thrown them into the Fire. One 
Purpurius of Limate, was accus'd, for having 
murder*d the two Children of his Siſter ; who, 
inſtead of clearing himſelf of the Charge, bold]! 
anſwer'd: For my part, I have kilPd, and I 
kill thoſe who are againſt me. Trouble me no more 
about the Matter : You know that I value no Man. 
? As ſoon as ever there were Chriſtian Emperors, 
Pleaſures began to introduce themſelves apace 
into the Church ; and there was, in a little Time, 
nothing to be ſeen, amongſt the Clergy, but En- 
mity and Diviſions. And btcauſe the Biſhops 
were rich, and in great Eſteem, they ſtuck at 
nothing to arrive at this Dignity ; which, when 
obtain'd, they exercis'd with a tyrannical Autho- 
rity. Theſe Diſorders daily increas'd, till they 
came to that Height, they have been ſince ſeen 
to riſe to, as the learned 1riſh Archbiſhop 


he whole Circle of Arts and Sciences, or univerſal Knowledge. 


* See Euſeb. Hiſt. Eccleſ. Lib. v. 3 Edit. Yales. 


There are ſeveral Fragments of his 
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etter in Euſebins, ubi ſupra, Cap. xxiv, and xxxix. 


+ See the Life of St. Cyprian, by Mr. Le Clerc, Bibi. Univer/. Tom. xii. p. 351, Ec. 


s Op. pr. Trac. p. 211. 


s Extract from the Hiſt. Eccl;/. of Mr. Fleury, Tom. ii. p. 580, & ſuiv. in the Bibl. Univerſ. Tom. xxiv. p. 341. 


7 A Town in Africa. 


3 See Oprat. de Meleve, Lib. x. and the Excerpta ad Donatiſtarum hiſftoriam, c. found among the Works aſcrib'd to St. 


Auguſtine, Tom. ix. Edit. Benedictin. Antwerp, p. . 


9 UſSrius, De Ecclefiarum Chriſftianarum, in occidente preſertim, continua ſucceſſ. c. In the Extract of the Bibl. Univer/. 
Tom. ix. p. 5, & %. See, alſo, Tom. xxiii. p. 366, & /eg. 7 | f i wa * 


10 See what is related of Damaſus, in Amm. Marcel. Lib. xxvii. Cap. vi. per tet. 
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ſhews in the Book, I have quoted in the 
« Margin, by a great Number of Paſſages out of 
« Authors of Note, who have left us moſt lively 
« Deſcriptions of the horrible Corruption of the 
e reſpective Ages they liv'd in. I have already 
quoted Gregory Nazianzene on this Head. Let 
« ys join to him Suſpicius Severus, who liv'd in the 
« ſame Century. He, in the firſt Book of his Hi- 
« ſtory, * peaking of the Morals of the Clergy of 
« his Time ; and having firſt * obſerv'd, that the 
« Tribe of Levi had no Share in the Diviſion of the 
« Land of Canaan, as the other Tribes had; [that 
« they might be more at Liberty to devote them- 
« ſelves to the Service of Gop] ſays, That he was 
« not willing ſilently 20 paſs by that Example , but 
« choſe purpoſely to mention it, as a fit Leſſon for the 
« Clergy : For it ſeems to me, adds he, that they 
« have not only quite forgot that * Precept, but that they 
« never knew it ; ſo great is now-a-days their Thirſt 
« after Riches, a Diſeaſe which has infeed their 
&« Minds like a common Peſtilence | They paſſionately 
« ſeek after Eſtates; they beautify their Country-Seats, 
4e 8 their Lands, ] and * lie on Gold : They 
& buy, they ſell, and in all Things diſcover an inſa- 
ce tiable Thirſt for Gain. If there are any among them, 
« ho ſeem io have better Principles, who are not poſ- 
« ſoſy*d of Eſtates, or engag'd in Traffick, yet they do 
« that, which is much more ſcandalous : They expect 
« Preſents without doing any Thing for them; and 
«-diſhonour themſelves by taking Recompences; their 
« Holineſs being, as it were, expos'd to ſale. To- 
« wards the * End of the ſecond Book of his Sacred 
« Hiſtory, you may, alſo, ſee the impartial Manner, 
« in which Sulpicius Severus relates the Perſecution, 
„ 7 which was carry'd on againſt the Priſcillianiſts, 
« where he ſharply reprimands the Pride and Cru- 
« elty of ſome of the Spaniſþ Biſhops, who then 
e began to employ the Secular Arm againſt thoſe 
« People: and at length caus'd many of them to 
« be put to Death. In his firſt Dialogue, he 
« gives a clear Account of the violent Methods, 
« which Theophilus, Biſhop of Alexandria, employ*d 
e againſt Hereticks 3 and, alſo, of the Pride of the 
« Clergy of Gaul.” One of the moſt famous 
Doctors of that Century, is St. Ferom, a teſty Man, 
if ever there was one in the World, He had al- 
ways prais'd Origen, '*, without ever mentioning, 
his Errors; whether it was that he thought them 
inconſiderable, or that he judg*d them pardonable, 
on Account of the many g and uſeful Things 
he had written. But when once the Arians began 
to take Advantage of Origen's Authority, more 
eſpecially when Jobn, Biſhop of Feruſalem, who 
favour'd the Opinions of the Catechiſt of Alexandria, 
had drawn upon himſelf the Indignation of St. Je- 


« Uſer, 


27 
rom; he then fell a railing moſt unmercifully againſt 
Origen, whom he had tormerly cry'd up to the 
very Skies, and ſet himſelt ** violently to perſecute 
the Origeniſts, Ruffinus, who had been St. Jerom's 
great Friend, having declar'd himſelf for Origen , 
and having alledg'd in his own Defence, the Praiſes 
which St. Jerom had given him; what does our 
humble and pacifick Prieſt do, but immediatel 
write a Book, full of the bittereſt Gall and Paſ- 
ſion againſt Ruffinus. The ſame Spirit reigns in 
his other Works, where he had to do with People 
he did not love. St. Cyril, Patriarch of Alexandria, 
was, in the ** Opinion of Mr. the AZbot Du Pin, 
«© AManambitious and violent; who, ſeeking nothing 
& but to augment his own Authority, no ſooner ſaw 
ce himſelf rais'd to the Epiſcopal Chair, but he uſed 
&* his Power to expel the Nevarians, and ſtript their 
% Biſhop of all his Effects. He attack*d the Fews 
& in their Synagogues, at the Head of his People, 
took from them thoſe Places of Worſhip, drove 
te them out of Alexandria, and ſuffered the Chriſtians 
e toplunder their Houſes ; grounding himſelf, no 
« doubt, upon that pious and holy Maxim of the 
“ Biſhop of Hippo, that every Thing belongs to the 
%% Faithful, and that the Wicked can have no juſt 
« Title to poſſeſs any Thing. Another Time St. 
« Cyril fell out with Oreſtes, Governor of Alexandria, 
4 on whoſe Authority he was perpetually encroach- 
ing: Five hundred Monks, in ſupport of their 
& Biſhop, one Day ſurrounded the Governor, 
« wounded. him by a Blow with a Stone, and had 
„ kilPd him, if the Guards, and People, had not 
6 yu a Stop to their Fury, This coſt one of the 

onks, who was taken, and put to the Rack, 
« his Life; but St. Oil ſtrait canoniz'd him. And 
his Partizans ſoon after ſacrificed Hypatia, a Hea- 
then Lady, famous for her Learning, as a Victim 
* to the Biſhop's Reſentment. She was cruelly 
tore to pieces, becauſe ſhe was ſaid to have irri- 
< tated the Governor againſt the Prelate.” Would 
you know what were the Clergy of the fifth, and 
following Centuries? An Author, who cannot be 
_— of deſigning any Ill to the Fathers, *+ will 
inform us. The Sect, ſays he, (meaning thoſe 
of the Neſtorians and Eutychians) which ſprung 
«© up, partly thro? the Indolence and Superſtition, 
and * thro* the particular vb Envy, 
and ice of the Clergy, gave the finiſhing 
„ Stroke to the Spirit of Perſecution on Account 
of Religion. *Tis “ true, this ſame Spirit of 
« Perſecution had already appear'd in the World; 
but had not, as yet, exercis'd its Tyranny, with 
all thoſe Circumſtances of Cruelty, with which 
< it has been attended ſince that unhappy Century, 
toben Diviſions aroſe about Opinions, in which 


„ 


In Sect ix. Note (22) p. 19. 


2 


The Article added to the Months of March and April 1701. in the Journal of Trevoux, Edit. Amſlerd. That Article is 


Mr. Le Clerc's, 


3 Cap. xxiii, Edit. Lipſ. 1709. And p. 30. Edit. Elzev. See, alſo, Repub. des Lettres, of Mr. Bayle, May 1684, p. 244, Ec. 

* Levitis enim in ſacerdotium aſſumpſis, nulla portio data, quo liberius ſervirent Deo. Ibid. p. 30. Edit. Elzeviriane. 

Auro incubant, Perhaps this means, that they love Gold very much, that they ſeek after it, and guard it with great Care; 
brooding, if I may ſay ſo, with their Eyes, over their Treaſures, See Yirg. Georg. ii 507. LEncid. vi. 610. 


Pag. 114, & d. Edit. Elzevir. 


7 See Pacatus, in his a, on Theodefius, Cap. xxix. Num. 3. 


3 See Sulpic. p. 118, Ec. 
1 See the 


it. Elzev. 


p. 404. Edit. Cellar, 


9 Cap. xxi. and Edit. E/zev. Cap. iii. 
Queſt. Hieron. of Mr. Le Clerc, Queſt, viii. F. 12. 


le himſelf brags of it in his Apology againſt Ruffin : Imperatorum quoque ſcripta, ſays he, gue de Alexandria & Agypto 
origeniſtas pelli jubent, me ſuggerente, dictata ſunt: ut Romanæ urbis Pontifex mira eos odio deteſtetur, meum confilium fuit: ut 


totus orbis, poſt tranſlationem tuam, in Origenis odia exarſerit, os 


Oper. Tom. li. p. 201. Lib. i. adv. Ruffin. Edit. Bal. 


were read with Eſteem.” 


m antea fimpliciter lectitabat ; meus operatus et flylus. Hieron. 
he Imperial Edits, by which the Followers of Origen were 
* exil'd from Egypt and Alexandria, were dictated at my Requeſt. It was I who counſell'd the Roman Pontiff to 
* them with the moſt violent Hatred. It was my Pen that render'd Origen odious to all the World, whoſe Writings 


rſue 
fore 


The Report here given of it, is in the Terms of the Extract thereof, by M. Bernard, Bibl. Univerſ. Tom. xxi. Part ii. p. 19. 


'3 Socrat, Hit. Lib. vii. Cap. xiv, xv. 


'* Difert. Hiſtoric. &c. printed at Rotterdam in 1707. P: 8,9. See, for the fifth Century, the Paſſages of J/fidorus of Da- 


vzietta, quoted in the Epift. Eccl;/. and Crit. of Mr. Le C 
's dee Anm. Marcel. Lib. xxii. Cap. v. p. 233. 


erc, P- 167, Sig. and p. 20 þ 7 7 1 
And p. 559. Edit. Gruteri. mY 7 1 
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ec there 


28 An Hiſtorical and Critical Account 


* there may have been ſomething of Reality; but 
« what however might have eaſily been agreed and 
« /ettPd, had but the Spirit of Chriſtianity pre/ided in 
« FEceleftattical” Aſſemblies, After that Time nothing 
„ was to be ſeen in the Zaft, but Proſcriptions, 
« Maſſacres, and Horrors. See what a Biſhop 
« of the fifth Century, who was perſecuted for 
„% Neftoriani/mh, ” thereupon : I paſs in Si- 
« lence, ſays he, the Chains, the Dungeons, the Con- 
« fiſcations, the Marks of Infamy, thoſe lamentable 
« Maſſacres, the Heinouſneſs of which is ſuch, that 
« even they, wwho have had the Misfortune to be Eye- 
« Witneſſes thereof, can ſcarce believe them to be true: 
« Hl theſe Tragedies too are atted by Biſhops. — 
% Amongſt whom down-right Impudence paſſes for Con- 
« rage; they call their Cruelty, Zeal, and their Vil- 
& Jainy is honour d with the Name of Wiſdom. But 
„ this Evil ftill went on increaſing. The Emperor 
%% 7ufinian wou'd not be thought to have leſs Zeal, 
than the Prelates of the fifth and fixth Centuries : 
« Fe thought it no Murther, ſays Procopins, * to con- 


« demm to Death, ſuch as made Profeſſion of a Reli- 


« gion different from his own, All the World ſaw 
« the dreadful Cruelties that were committed in 
e thefe unhappy Ages. They ſuſtain'd Sieges in 
te their Monaſteries ; they came to Blows in their 
« Councils; they enter'd the Churches Sword in 
©« hand; they treated with the utmoſt Cruelty, 
« all whom they ſuſpected to favour Opinions, which 
«© too often prov'd to be ſuch as no Body underſtood, not 
« even thoſe who defended them with the greateſt Zeal 


t and Obſtinacy.” Such were the great Lights of 
the Church; ſuch were the Holy Fathers, which 


we mult take for Men of true Piety, and Knowledge. 

But however, what we are principally con- 
cern'd about, is the Soundneſs + of their Judg- 
ments, the Solidity of their Thoughts, and the 
Extenſiveneſs of their Knowledge : Give me Leave 
then to make a Parody ; and apply to the Fathers 
ſome Verſes of a Modern 5 Satyriſt, whom France 
has not long ſince loſt. 


Qu' on vante en eux Phonneur, la foi, la probite, 
ron priſe leur Candeur & leur finctrite', 

Wils aient eu quelque fois une humeur debonnaire, 
On le veut, jy  ſouſtris, & ſuis pret de me taire : 
Mais que comme un modele on vante leurs Ecrits, 
on les faſſe paſſer pour de fort bons Eſprits, 
Comme aux Rois des Auteurs, qu'on leur donne ! Em- 


Pire, 8 | 
Ma bile alors ftchauffe, & je briile Þecrire, &c. 
Which may be Engh/Þ'd thus: 10 
Extol them, if you pleaſe, for Probity, 
For Honour, Candour, Faith, Sincerity; 
Let 'em good - natur'd too ſometimes appear, 
*Tis granted all, and I am ſilent here: 


But that their Works, and they ſhou'd make pre- 
tence 


Io be the very Models of good Senſe, 


That they of Writers ſnou'd as Sovereigns reign, 

My Choler riſes, and I can't contain, 741 

But muſt let looſe my Rage in the Satyrick 
Strain. | 


The Examples, which I have already produc'd, 
of the groſs Errors, and wrong Notions of the - 
Fathers; what I have ſaid of Writings, where 
may be found an infinite Number of mean trifling 
Thoughts, quoted, with great Applauſe, by the 
paſſionate Admirers of thoſe ancient Doctors of 
the Church; the great Number of parallel Paſ- 
ſages, which * divers Authors have occaſionally re- 
mark'd and criticisd : All this might very well 
ſerve to excuſe me the Trouble of producing any 
more at preſent. I ſhall, nevertheleſs, here give 
the Reader a ſmall Sample, by which he may be 
able readily to judge of the Way of Thinking, 
which prevail'd in thoſe Times. | 

Juſtin Martyr, in the fifth 7 Chapter of his firſt 
Apology, ſays, * That the evil Demons did formerly 
appear, that they committed Adultery with Women, 
and corrupted Boys, &c. And all this he founded ſolely 
upon the ſixth Chapter of Genefis, y. 4. miſunder- 
ſtood. The moſt ancient Fathers have, alſo, one 
after another, given out this Opinion, for certain 
Truth; as a learned Editor ? of this Father has ob- 
ſerv'd. Juſtin finds the Sign of the Croſs in Sail- 
Yards, Maſts of Ships, Ploughs, Mattocks, Sc. 

St. Jreneus, in the Judgment of Photius, has " 
corrupted, by foreign and weak Arguments, the Sim- 
plicity, and Truth of the Doftrines of the Church, 
«© Can any 22 '* for Example, be more inſipid, 
* than the Reaſons, he makes uſe of, to prove, 
e that there are four Goſpels, viz. becauſe there 
© are four principal Regions of the World, Eaft, 
« Weſt, North, and South; or becauſe the Edi- 
& fice of the Church is founded on the Goſpel, 
* there muſt be four Columns to ſupport an Edi- 
« fice ? Theophyla?? does not ſucceed much better, 
„hen he ſays, that it muſt be ſo, becauſe the 
« Goſpel teaches us the four Cardinal Virtues z or 
« becauſe theſe Goſpels contain Doctrines, Pre- 
* cepts, Promiſes, and Threats. And don't the 
« five Books of Moſes contain the fame Things? 
« St. Maximus and Theophanes ſeem to have ah 
* ceeded ſtill worſe, when they aſſerted, that there 
“are but four Goſpels, becauſe there are but four 
Elements. It was juſtly obſerv'd, by M. Fa- 
& þricius, à that had there been five, three, or an 
« hundred Goſpels, they could not have wanted 
as good Reaſons to prove, why they were nei- 
* ther more or leſs. Such wretched Impertinences 
as theſe are a Diſgrace to human Reaſon ; they 
might perhaps paſs in Converſation, where one 
does not always maturely reflect upon what we 
„ ſay; but when we find them ſeriouſly inſerted in 
„ Works compos'd for the public View, and the 
* InſtruCtion of Poſterity, the leaſt, in my Opini- 
on, we can do, to be reveng'd on Authors who 


— 


2 Anccilot. p. 60. Edit. Alemanni, 


—_—__ 


1 Fu'iberins, Tyanorum Epiſcopus, inter opera Theodoriti, Tom. v. p. 688, and 689. Et inter Opera Athanaſii. Tom. ii. p. 292. 
A, C. Edit. Colon. 1686, Et apud Du Pin, Bibl. des Aut. Eccle/. 1 ſe, Ip $09 
3 See Eutychii Annales, 


m. iv. p. 67. Col. 2. Edit. Holland. 


1. a 
4 See what M. Fabricius has ſaid on the Subject of the Credulity of the ada, with regard to the pretended Syby/line 


Oracles. Biblioth. Græc. Lib. i. Cap. xxxviii. F. 15. 
s Boilcan, Sat. ix. y. 213. 


* 


? 


6 See eſpecially the Remarks which Ph#reponus, or Mr. Le Clere, has made, ex profeſo, on St. Auſtin, in the Appendix Aus 


guſtin. 


7 Pag. 55. D. Edit. Colon. 


O 


8 See the B:5/. Choifte of Mr. Le Clerc, Tom. ii. p. 335, 336. | 
9 Erneſt. Grab. in ſpicilegio patrum, &c, Tom. i. p. 347, and 359, 360. Petavii Dogm, Theol. Tom. iii. in Tract. De 


Angelis, Lib. iii. Fam 5 ii. F. 1, 6c, 
10 See his firſt Apo 


ogy, Cap. Ixxii. p 90. C. Edit. Colon. See Bibl. Choifie, Tom. iii. Article 8. p. 390. where one finds many 


other Examples. As, alſo, Bibl. Univer. Tom. vi. p. 22, & eg. . 
11 Cod. 120. * Repub, des Lett, of Mr. Bernard, Decemb. 1703. p. 635. 


13 In Codic Apocryph. nov. Teflament, 
ne 


« have 


ve 
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wrote 


« have oblig'd us to read ſuch Stuff, is to give 
« ourſelves the full Liberty to diſap rdve them. 

« St. Cyprian quotes, at every Turn, when he 
« is upon the Subject of Eccleſiaſtical Diſcipline, 
« the Paſlages out of the Old, as well as New 
« Teſtament, where-ever there is the Latin, Word 
« Diſciplina, without having any Regard. to Cir- 
4c 0 BAL We ſhall inſtance the Reaſoning he 
« makes uſe of againſt Lucian (a Carthaginian Prieſt 
« and Martyr, who was willing that thoſe, ſhould 
« be received into the Peace of the Church, who 
« had funk under Perſecution, without obliging 
« them to palſy, thro? all the Degrees of Penance :) 
« The * Lord having commanded, that they ſhould 
« baptize all Nations in the Nome of the Father, Son, 
« and Holy Ghoſt, and declar'd, that their poſt. Sins 
« are forgiven them in Baptiſm , he (meaning Lucian) 
« not knowing either the Commanaments, or the Lats, 
& ordains Peace, and Pardon gf Sins, lo be given in 
« the Name of Paul. But how ealy is it to ſee the 
« infinite Difference, between the Pardon which 
« Gop grants to Sins committed before ' Baptiſm 


© receiv'd in his Name, and the Remiſſion of ſome . 


« Eccleſiaſtical Puniſhments, by the Authority of 


_ « a Martyr, who gives Order for ſo doing?: 


&« In his Treatiſe of the Unity of the Church *, he 
&« maintains, that the indiviſibility of the Church 
« was typity'd by our Saviour's Garment without 
« Seam. He ſays, * that we ought to be li- 
« beral to the Poor, becauſe, as by Baptiſm we 
« obtain Pardon for ali the Sins, that were com- 


« mitted before Baptiſm, in Virtue of the Blood 


cc of Teſus Chriſt ;, 1o, by us Alms, we explate 


cs thoſe that are committed after Endeavour- 


« ing to refute the frivolous Excuſes, brought by 
« ſome, to exempt themſclvcs from giving Alms 
« he mentions the Flea of thoſe, who alledg*d, 
« that the Multitude of their Children would not 
« ſuffer them to be ſo liberal, as they could with : 
« To which he replies thus ; that the more Chil- 
« dren we have, the more we ought to 5 give; 
« becauſe we have the more Sins to expiate, more 
« Conſciences to purify, and are to deliver the 
Souls of a greater Number of Perſons.” 

St. Ferom, *® Who recommends Celibacy, as 
« much as he poſlibly can; and who, according 
« to the Cuſtom of Orators, would make 
Thing paſs for a Reaſon ; makes uſe of this fine 
Argument againſt Jovinian : 7? Celibes, lays he, 
guad carlo digni ſunt, inditum nomen; They have 
« given them that Name, becauſe they are worthy of 
« Heaven. If you would ſee an Heap of So- 


phiſms, and poor wretched Reaſonings, which 


prove nothing, or elſe prove, that Marriage is in 
itſelf criminal; you need only read the Remainder 
of that Book againſt Jovinian, and that which he 
ainſt Helvidius; where he ſtrenuouſly 
oppoſes ſecond Marriages : In this laſt Book, he 
prides himſelf, in having play'd the Rhetorician 


— — 


of the Sue ef Monaur uv. 9 


and Declaimer.: 9 Rhetoricati ſumus, & in morem De- 
clamatorum paululum Infimus. v | 

In another Place, ** he makes it his Boaſt, that 
he wrote with great Precipitation, and without 
giving himſelf the Trouble to beſtow much Thought 
upon his Commentaries: And is accordingly found 
frequently contradicting himſelf. He has the Aſ- 
ſurance to own, in plain Terms, “that, in his Pole- 
mick Works, he had no other Aim, but to get the 
better ot his Adverſaries; without the leaſt Con- 
cern, whether what he advanced were true or falſe. 
He ſupports himſelf by the Examples of Origen, 
Metbodius, Euſebius, Apollinaris, and other Apo- 
logiſts for the Chriſtian Religion; who, as he ſays, 
us d the ſame Method againſt the Heathens; mak- 
ing uſe of very doubtful and precarious Reaſons; 
and maintaining, not what they thought, but what 
the Intereſt of their Cauſe requir'd. Nay, further, 
he pretends, that, in ſo Going, he did but imitate 
Jeſus Chriſt, and St, Paul, who maintain'd (as he 
would have us believe) either Side of the Argument, 
juſt as it ſuited their Purpoſe, 

The great St. Auſtin alone might afford us Mat- 
ter enough, to furniſh out a large Volume of Im- 
pertinencies : I ſhall content myſelf with producing 
only two Inſtances. In explaining that Paſſage of 
Genefis, Chap. iii. Y. 14. where the Latin Verſion, 
which he us'd, reads with the Septuagint, Upon thy 
Breaſt, and upon thy Belly ſhalt thou go, and Duſt ſhalt 
thou eat, all the Days of thy Life: By the Breaſt, 
ſays he, is meant Pride ; by the Belly, the' Lufts of 
the Fleh ; and by that which follows, Duſt ſhal: 
thou eat, Curiofity, which extends only to Things 
temporal and terreſtrial. By Curie/ity, he means 
Avarice : And thus it is he draws his moral Reflec- 
tions from Scripture. His Remark on the Title of 
the Pſalms is very pleaſant. ** The“ Tranſcribers, 
it ſeems, did not uſe to put before the firſt 
« Pſalm, Pſalmus primus, as they do now-a-days, 
* becauſe they did not, probably, think it at all 
* neceſſary ſince there could be no Miſtake, it 
* being at the Head of the Book, and follow'd 
„ by the ſecond P/a/lm. But this would not ſerve 
« St. Auſtin's Turn, he was for a Reaſon much more 
«© myſterious: "5 As this Pſalm, ſays he, introduces 
& GOD bimſelf ſpeaking, ſo, for this Reaſon, it has 
«© no Title, for fear, leſt otherwiſe ſomething elſe 
« ſhould be preferr'd before the Word of G00; or leſt 
& he ſhould be cald ibe firſt, which is not calPd the 
&« firſt, but one: And, therefore, it neither could, nor 
e ought to have a Tithe; for fear, leſt if it bad had the 
& Tile of the firſt, it might have been believ'd to have 
& been the beſt, by its numerical Order only, and not 
& by its Authority, Or elſe, adds he, as has been al- 
e ready ſaid, for fear, that it might have been b:licw/d, 
e that the Pjalmift had preferr'd ſomething elſe before 
* the Word of GOD, had he put a Title before this 
« Pſalm, for if it had been call*d the firſt, that might 
* have been underſtood to mean, preferable to the reſt. 


1 Fpiſt. 27. Bibl. Univerſ. Tom. xii, p. 264, & ſeq. 
* Epiſt. 27. p. 53. Edit, Oxon. 


3 Bibl. Univerſ. Tom. xii. p. 283. ex libro de Unitat. Eccleſ. p. 109. 
4 Bibl. Univerſ. Tom. xii. p. 338, 339. ex libro De Opere & Eleemoſynis, p. 197, 205. 
6 l 


5 De Oper. & Eleemeſ. p. 205. Edit. Fell. (243 Balux.) 
7 Adv. 
3 See the Eighth Hieronym. Queſt. of Mr. Le Clerc. 
9 Adverſ. Hel 


Repub. des Lett. May 1702, p. 502. 


Fovinium, Lib. ii. at the End. See, alſo, my Treatiſe of the Morality of the Fathers. 
wid. in fin. See Eraſmus's Note on the Place. 


10 Comment. in Abdiam,” ſub fin. & prefat. Lib. ii. in Epiſt. ad Epbe/. 

11 The Reader may ſee this Paſſage quoted at length, and the Senſe of it defended, againſt the Cavils of P. Ceillier, in 
my Treatiſe of the Morality of the Fathers, Cap. xv. f. 35, and following. 

12 Nonne nobis loquitur cum ſervatore, aliter foris, aliter domi loquimur ? Ibid. p. 106. © Does not he ſpeak to us like 
* our Saviour? We ſay one Thing at home, and another abroad.” : 

13 Lib. ii. De Genefs contra Manich, Cap. xvii, xviii. See Les Ob/ſervat. Hall. Tom. iv. Obſervat. 5. | 

14 Sentimens de quelques Theol. de Holl. p. 362. See my Treatiſe of the Morality of the Fathers, Cap. xvi. F. 46, and fol- 


lowing. - 


15s Auguſtin, Oper. Tom. viii. Col. 10. C. Edit. B/. 
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« And therefore, concludes he, to the End that we 
« may manifeſtly ſee, how much this Pſalm is diſtin- 
« guiſb'd above the reſt, it is the only'one' that has no 
% Title.“ * Reconcile, if you pleaſe, the Concluſion 
with the Premiſes.” | | 

As I am = tired with copying ſo many in- 
qudicious, and inſipid Things; ſo there is more than 
enough of it, to ſet, in their true Light, the Cha- 
racters of the Authors in queſtion, and to let the 
Reader ſee ex ungue Leonem. I have deſignedly 
pitch'd upon Examples, which had been already 
remark*d, and produc'd by others; and are extant 
in Books well known, and eaſy to be had. By this 
we may ſee, that it ill becomes our zealous Defen- 
ders of the Fathers, to require us to believe, upon 
their Word, that they were Men of true Piety, and 
Knowledge ; againſt ſo many notorious Proofs, which 
demonſtrate, even at firſt Sight, that their Virtues 
were, in general, far from being extraordinary; and 
were mixt with great Defects: Some of them were 
even ſuſpected of Hypocriſy : As for the Turn of 
their Mind, it was often falſe and irregular : They 
had a much greater Share of Imagination, than good 
Senſe ; that they were deſtitute of many Helps, ne- 
ceſſary to the augmenting and perfecting that Know- 
ledge, they were Maſters of; and that they even 
negle&ed * thoſe Helps, which they actually had, 
or might have procur'd : Conſequently, their * 
Knowledge muſt needs have been very limited: 
In a Word, that the moſt able amongſt them, are, 
in nothing, comparable to the good Authors of 
ours, or the laſt Age; for either Solidity of Thought, 
Stile, Order, or Method. And now is it poſſible 
to regard the Fathers, as Men of Learning and 
Judgment, after all the Citations we have given 
from their Writings ? A Man of the greateſt Know- 
ledge and Penetration in the World, I muſt own, 
may be miſtaken, and may give into ſome falſe 
Notion ; but then it muſt be a Notion, that has, at 
leaſt, ſome Plauſibility, and this too is what will 
not often happen : But I affirm, that a Man of 
tolerable good Senſe will never be guilty of thoſe 
Extravagancies, which we ſee the Fathers, almoſt 
all of them, have run into. None but thoſe, who 
are capable of ſaying as ſilly Things themſelves, or 
who are ſtrangely blinded by a Spirit of Party, 
could ſo much preach up the Authors of ſuch arrant 
Trifles. But, to their great Mortification, we do 
not now live in an Age, that will paſſively ſubmit 
to ſuch Treatment: The Publick is no longer to be 
impos'd upon by ſuch Sort of grave Affirmations, 
void of all. Proof; and contradicted by an infinite 
Number of deciſive Reaſons, fairly expos'd to the 
publick View. *Tis a moſt ridiculous fond Con- 
ceit, to imagine (that, without having ſo much as 
attempted to diſprove Facts, ſo clear as thoſe which 
have been alledg'd) they may get off, by produc- 
ing ſuch a pitiful Reaſon of Congruity as this; 
(viz.) If the Chriſtian Religion had not for its Propa- 
gators Men of true Piety and Learning, what Opini- 
on muſt we have of it? As we are under no Obliga- 
tion to account for the Conduct of Gop, either 
for what he does, or what he does not; for what 
he permits, or directs, according to the ſecret Me- 
thods of his Providence: So, inſtead of ſaying, 
ſuch or ſuch a Thing is contrary to the Deſigns of GOD, 
or to his Attributes; therefore GOD could not have 
done, or permitted it; I think (and I have all the 
Reaſon in the World to think ſo) that we ſhould 
rather argue thus : GOD has done, or permitted ſuch 


or ſuch a Thing , therefore, there is nothing in il con- 
trary to bis Defigns, or to his Altributes : Altho' it 
may not always, in our weak, and narrow Under- 
ſtandings, be clearly reconcilable with the Views, 

and infinite Perfections of that Sovereign Being. | 
But however, as he has not forbidden us to en- 
quire after, and, with due Reverence, to examine 
the Reaſons he might have had, not to interpoſe, in 
an extraordinary Manner, to prevent certain Things; 
ſo, if we would a little exert the Faculties of our 
Souls upon the Subject of the Fact in queſtion, we 
might eaſily diſcover enough, both to ſatisfy our- 
ſelves, and to ſtop the Mouths of thoſe, who 
would have Gop always to act according to their 
Caprice. * If after the Times of the Apoſtles, we 
«* find nothing, but what is very mean and con- 
„ fus'd in that firſt Riſe of Chriſtianity; it was 
probably (as Mr. Le Clerc has very well re- 
mark d) . ſo order'd, to the End, that it might 
* not be ſaid, in future Ages, that there were, in 
« thoſe Days, Men able enough to form ſuch a 
{© Religion as Chriſtianity, and aſcribe ſuppoſititious 
Books to its firſt Authors; ſince there is no- 
ce thing to be ſeen after them, that comes up to 
their genuine Writings: Not only none of the 
Heads of the ſeveral Sects, which ſprung up at 
that Time, but none, even of thoſe who pro- 
e feſs'd to follow the Apoſtles, as their ſole Guides, 
have produc'd any Thing, that comes near the 
Stile of thoſe holy Men. There is, in their Man- 
« ner of Writing, ſo much unaffe&ed Plainneſs, 
e and native Sincerity, if I may ſo ſay, that we 
* may, from thence, moſt clearly diſcern, that 
& what they tell us, is not of their own Invention; 
e but the real Dictates of Jeſus Chriſt, and of that 
“Spirit, which he had conferr'd upon them.“ Cer- 
tain it is, that, conſidering the Books of the New 
Teſtament with reſpect to the reaſoning Part, not 
one of the Fathers, take them as they really were, 
would ever have been able to compoſe Works, full 
of that good Senſe, which ſo viſibly reigns through- 
out the Goſpels and Epiſtles of the Apoſtles. It 
may, alſo, be ſaid, that Gop, in permitting the 
Fathers of the Church to be fo inaccurate in their 
Writings, and oftentimes ſo irregular in their Con- 
duct; was willing to ſhew, that the Chriſtian Re- 
ligion, which was to continue to the End of the 
World, both can, and will maintain itſelf, by its 
own Efficacy 3 notwithſtanding all the Ignorance 
and Wickedneſs of thoſe, who ought to have been 
its chief Supporters. And ſhould this be deem'd 
to imply any Thing, that is contrary to the Wiſ- 
dom of Gop, or injurious to the Chriſtian Religi- 
on ; it may be prov'd, by the ſame Rule, that 
there ought not to have been, under Chriſtianity, 
Ages of univerſal Ignorance and Corruption, eſpe- 
cially amongſt the Clergy ; like thoſe which pre- 
ceded the Reformation : And thus our zealous De- 
fenders of the Fathers will have juſt as good a 
Foundation to maintain, contrary to the Truth of 
all Hiſtory, that thoſe Ages were not ſuch, as they 
are 13 believ'd to have been. But entirely 
to ſilence ſuch, as are not aſham'd to urge this 
wretched Argument; which, whatever Light it is 
view'd in, affords not the leaſt Colour of Reaſon ; 
I ſhall take occaſion to add, in a few Words, three 
or four Reflections. The firſt is; that neither Je/is 
Chriſt, nor his Apoſtles, have any where ſaid, or 
in any wiſe given us to underſtand, that thoſe, who, 
after them, might be regarded as the Propagaters of 


1 See Mr. Le Chire's Crit. and Eccle/. Lett. Epiſt. iv. p. 107, & /eg. and Edit. 2. p. 128, & ſeq. And the Bibl. Cheoifie, 


Tom, xi. p. 102, & eg. 


* The Erudition of even thoſe, who paſs'd for the moſt learned, was very common, and coſt them little or go Pains; as 
Mr. Bernard has very well obſerv'd, in his Repub, des Lett. March 1699. p. 259. | , 


* 8 Bibl, Choifie, Tom. iv. p. 356, 357. 
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hriftian Religion, ſhould be Men of true Piety 
2 So very far from it, that they 
ave us Room to expect quite gnother Thing. 


| The Parable of the Tares ſow*d by the Enemy; 


that of the * Net that gather'd of every Kind; 
_ us plainly enough, that, in the Chriſtian 
Church, the Wicked were to be W much inter- 
mix'd with the Good; inſomuch, that theſe latter 
were not to have the Aſcendant, or make a better 
Figure in it than the others. Our Lord hath fore- 
told the Diviſions, which the Ignorance, the vain 
Subtilties, the Temerity, the Preſumption, and 
Paſſions of theſe Propagators of his Religion would 
produce in the Church. And St. Paul aſſures us, 
3 That there muft be Sefs (or Schiſms, and Diviſions) 
to the End, that thoſe who ſhould be worthy of Ap- 
probation, might be made manifest; (that is to ſay) 
that a Mind, free from Prejudice, and which judges 
not of Things by Appearances, might be able to 
diſtinguiſh thoſe, who were really attach*d to Truth 
and Virtue. When the Apoſtles are telling us what 
was to happen in the Church, they“ expreſs them- 
ſelves in ſuch a Manner, as gives us all the Reaſon 
in the World to believe, that the Clergy were not, 
for the generality, to be Men of the greateſt Piety, 
and Underſtanding : In the very Days of the Apol- 
tles, there were Men of turbulent Spirits, and falſe 
Teachers; againſt whoſe Temerity and Seduction 
thoſe holy Men were oblig'd to oppoſe themſelves. 
There was, even at that Time, to be ſeen, Dio- 
trepbes, a Man who raiPd againſt St. John; who 
treated as Hereticks, and excommunicated, thoſe 
whom the Apoſtle held for Brethren. 

The ſecond Obſervation I have to make, is; that, 
in the firſt Ages of Chriſtianity, as well as in the 
following, the Men, moſt applauded, and who 
bore the greateſt Character in the Church, were not 
always thoſe, who had the greateſt Share of good 
Senſe, or were the moſt eminent for Learning and 


" Virtue. It was not, for the moſt Part, then, an 


more than it is now, Merit, which ſerv'd to raiſe 
Men to the higheſt Eccleſiaſtical Dignities. Thus, 
notwithſtanding that Corruption, both of Taſte 
and Manners, which reign'd, more or leſs, thro' 
every Age; it is not to be doubted, but that there 
were, both amongſt the People and Clergy, Men 
of more Senſe, Knowledge, Moderation, Juſtice, 
and Piety, than theſe, whoſe Names and Writings 
have been tranſmitted down to us with ſo much 
Pomp and Oftentation. Let the Reader judge, 
to which of the two, the Name and Title of Pro- 
pagators of the Chriftian Religion, does moſt pro- 
perly belong ; whether to thoſe we do, or to thoſe 
which we do not know ; becauſe the former made 
it their Buſineſs, both to prevent the latter making 
any Figure while they liv'd, and to hinder their 
Memory from being handed down, with Advantage, 
to Poſterity. Amongſt theſe latter, ſome out of 
Fearfulneſs; others thro* Prudence, or the Impoſ- 
ſibility which they ſaw there was of ſucceeding ; 
declin'd the entering into Conteſts, with Men more 
Men than themſelves: And if any one prov'd 
o hardy, as to oppoſe thoſe Doctors, who had 
E the Admiration of the Populace, he ſoon 
ound, there was no Good to be got by it: Wit- 
neſs the Affair of Vigilantius with St. Ferom. 


I obſerve, in the third Place, that we have no 
other Occaſion, with reſpect to the Intereſts of the 
Chriſtian Religion, for the Writings of Eccleſiaſti- 


cal Antiquity ; than as they furniſh us with hiſto- 


rical Evidence, of what has paſs'd, and been be- 
liev*d in the Time of each Writer. This is, in ex- 

reſs Terms, acknowledg'd by an Author, whom 
1 already quoted: When ? the Proteſtants, ſays 
he, conſult the Fathers and the Councils, they make no 
other Uſe of that Study, but to learn the Hiſtory of 
their Doctrines, and to diſcaver the Beginnings of Er- 
ror ; ſo far are they from looking there for the Foun- 
dations of their Faith. Now, after this, to come 
and cry out, that all is loſt, if we have not a pro- 
found Veneration for the Fathers; and but venture 
freely, and impartially, to ſpeak our Minds of them 
is Ar ridiculous. The very Diviſions, which 
their Ignorance, Paſſions, and vain Subtilties, have 
produc'd in the Church, contribute not a little to 
aſſure us, that no conſiderable Corruption has crept 
into the. Text of the Holy Scriptures ; ſince it is 
plain, had it been ſo, that the oppoſite Party would 
not have fail'd to have openly reproach'd the 
other with ſuch a wicked Attempt. 


My fourth, and laſt Obſervation, is, that, not- 
Wichlta 


nding the great Inaccuracy of the Fathers, 
which has often caus'd them to commit conſider- 
able Errors; notwithſtanding that ſtrange Fancy 
they had for Sophiſtry, which made them neglect 
Things of much greater Importance; notwithſtand- 
ing all this, I ſay, the fundamental Doctrines of 
Religion and Morality have ſtill been preſerv'd 
amongſt Chriſtans; even in * the moſt dark and 
corrupt Ages. If ſeveral Falſities have been added 
and intermix'd with theſe Doctrines, or if they 
have not been explain'd, and carried to their full 
Extent 3. this is no Way the Fault of the Goſ- 
85 But Providence has, at length, highly juſti- 
5 itſelf, if I may ſo ſay, in the Eyes of all 
ole, who would, otherwiſe, have prepoſterouſly 
laid to its Charge, the Neglects and erroneous 
Judgments of Men. Gad has rais'd up a Set of 
Men, who have introduc'd a better Manner of ſtu- 
dying and reaſoning. We improve daily in rightly 


, expounding the Holy Scriptures, and in treating” 


Morality as it deſerves. A good Taſte begins to 
prevail, and there is reaſon to hope, that it will, 
in due Time, make a conſiderable Progreſs, not- 


withſtanding the Efforts of thoſe, who are labour- 


ing to bring us back to the Uſe of Huſks and Acorns. 
In one Century more, perhaps. the Fathers of the 
Church, and their paſſionate Admirers, will be ge- 
nerally regarded no more than they deſerve. 

But it is Time to cloſe this long Digreſſion. I 
thought it neceſſary, once for all, utterly to deſtroy 
the only Subterfuge which theſe boaſted Defenders 
of the Fathers had left. We ſhall now reſume the 
Thread of our Hiſtory of Morality. After what 
has been ſaid of the little Care taken by the Doctors 
of the Church of the ſix firſt Centuries, to culti- 
vate it, it would be ſuperfluous to run over the fol- 
lowing Ages, wherein Ignorance and Corruption, 
augmenting ſtill more and more, aroſe at length to 
ſuch a Pitch, as that there was hardly to be ſeen, 
eſpecially among the Clergy, the leaſt Spark of 
good Senſe, or Virtue, left. Not to mention that 
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Ko Matth, xiii. 24, & ſeg. See the Epiſt. Crit. & Eccl. of Mr. Le Clerc, p. 121, 122. And p. 146, & ſeg. Edit. 2. And 
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vaſt Number of ridiculous Superſtitions, that diffe- 
rent kinds of Idolatry, which had entirely defac'd 
Chriſtianity ; there were beſides a thouſand de- 
teſtable Maxims eſtabliſh'd, worthy only of the 
ou Darkneſs of thoſe unhappy Centuries. The 


iſhop * of Rome pretended to be inveſted with a 


Power of depoſing ſuch Kings, as he ſhould judge 
to be Hereticks ; and to abſolve their Subjects from 
their Oaths of Allegiance. A Principle which the 
Popes have always reduced to practice, every Time 
they _ they could do it without Inconve- 
niency. Every one knows to what Exceſs the 
Traffick of Indulgencies * were carry'd: An Italian, 
call'd 3 Fohn Giglis, or Des Lis, (De Liliis), who 
was made Biſhop of Worceſter by the Authority of 


the Pope, receiv'd from him, at the ſame Time, the 
Power to pardon all ſorts of Crimes ; and to permit 
any one to retain the Goods of another, howſoever 
acquir'd, provided part thereof was given to the 
Commiſſaries of the Pope, or to his Subſtitutes. 
"Tis well known, that ſeveral of the Popiſh Writers 
have maintain'd, without diſguiſe, That no Faith js 
to be kept with Hereticks. Thoſe who endeavour to 
excuſe themſelves from the Belief of ſo wicked an 
Opinion, make uſe of frivolous Subterfuges, which 
tend only to deſtroy all mutual Truſt, or Obliga- 
tion, between Men. Indeed it is only by ſuch So- 
phiſtry they can ſave the Credit of the Council of 
Conſtance, in regard to the Deciſion + given by it, 


with reſpect to the ſafe Conduct of Fobn Hus. 


SECT, XI. 


4 HE Light of the Reformation did, in a great 


Meaſure, reſtore, amongſt Proteſtants, Purity 
both of Doctrine and Practice. But yet it cannot 
be truly ſaid, that even the Reformers themſelves, 
and their Succeſſors, have always exactly purſu'd 
the true Spirit of Chriſtianity, and of the Reforma- 
tion. Was not that horrible Maxim of Intolera- 
tion, or Perſecution, on Account of Religion, 
maintain'd by two Treatiſes, written for that very 


Purpoſe; the one by Calvins, and the other by 
® Beza? And did not Calvin actually put theſe his 


Principles in practice,“ in the Caſe of Serve/us * 
Are there not, at this Day, Numbers who, after 
having for many Years, and in divers Manners, 
themſelves felt the dire Effects of Intoleration, can- 
not yet be brought formally to own, that all Per- 
ſecution, or Vexation whatever, whether great or 
ſmall, direct or indirect, on, Account of Religion, 
is downright Tyranny ? Have we not ſeen ſome of 
them, bold enough to aſcribe the Progreſs Chri- 
ſtianity has made in the World, to this Way of 
making Converts, by expreſly maintaining, That 
3 Paganiſm wou'd have ſubſiſted to this Day; and that 
three Fourths of Europe wor?d have been ſtill Heathens, 
had not Conſtantine and bis Succeſſors employd their 
Authority to aboliſh it. Are not ? others for reviving 
that pernicious Maxim of St. Auſtin, that ſuch as 
believe not in Jeſus Chriſt, cannot be look*d-*upon 
as lawful Poſſeſſors of the Goods of this World? 
If we conſider how few good Books of Morality 
we have, eſpecially in our Language, in Compari- 
ſon of the infinite Number of controverſial Writ- 


| 4ngs, which crowd our Libraries and Bookſellers- 


Shops; we may from thence readily conclude, that 


Morality is a Study greatly neglected. Neither do 


the publick '* Sermons ſeem to be very inſtructive 
on this Head : And that no one may doubt, of it, 
we ſhall produce authentick Teſtimonies, fully ſuf- 


ficient to convince us thereof. Mr. La Placette, 
Paſtor of the French Church at Copenhagen, in ** his 
Treatiſe of Reſtitution, introduces ſome of thoſe, 
who had miſcarry'd for having neglected this im- 


portant Duty, complaining of their Teachers at the 


Day of Judgment, in the Terms following: We 
* could have very well diſpens'd with ſo many 
*© vain Speculations ; ſo many frivolous Diſquiſi- 
* tions; ſo many metaphyſical Enquiries z ſo many 
* uſeleſs Controverſies about Things, in which we 


„ had no real Concern : and which have been the 


principal Matter of your Sermons. We ſee no. 
© Body damn'd for their Ignorance of a hundred 
Things which you have taught, with an Exactneſs, 
% and Earneſtneſs, which you might have very well 
« ſpar' d. But here we are in this diſmal Place for 
&© Breach of that Duty, of which you never told us one 
e ſingle Word. You have ſuffer'd us to approach the 
«© Holy Table, without forcwarning us, that we 
« came thither unworthily, and there receiv'd our 
„ own Damnation, if we did not firſt entirely 
«© empty both our Hands and Coffers of all our 
„ unjuſt Gains. You have indeed preach*d up to 
us the Mercy of Gop : You have, alſo, preſs'd us 
„to implore it with the moſt affectionate Devotion, 
* and the moſt lively Hope; but without ſaying 
„one Word of the Impoſlibility of obtaining the 
% Effects thereof, if we obſtinately continu'd in our 
„ Injuſtice, and, conſequently, in Impenitency ; 
© which all moſt certainly do, who reſtore not that 
„ which they have unjuſtly acquir'd. In a word, 
* *tis you who have let us remain ignorant of theſe 
capital Truths, whilſt we might have profited by 
„ them; *tis you who are the Cauſe, that we 
* learn'd them not till now, when they will only 
& ſerve to render us inexcuſable, and convince us 
that we periſh juſtly.” Mr. Ofervald, Miniſter 
of Neufchatel in Swiſſerlaud, makes a parallel Con- 
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» 1 See the 4th Lateran Council held at Rome in 1215, Canon the third. You may find the Canon tranſlated, Tom. ix. of 
the Bibl. Univer/. p. 39. See, alſo, Tom. xi. p. 387. And the Treatiſe, by Mr. Du Pin, De la Puiſſance Ecclef. & Temporelle 
printed in 1707. As likewiſe Caranza's ſumma Concil. p. (o3 printed 1659. 

2 See Seckendorff, Comm. Hiſt. & Apolog. de Lutheraniſmo, c. Lib. i. 

3 See Wharton's Anglia Sacra, Supplem. ad Hiſt Eccleſ. Vigorn. 

4 See the Hiſtory of the Council of Conſtance, by the deceas'd M. L' Enfant, Tom. i. p. 493, and following, ſecond Edition. 

s Fidelis expoſitio errorum Mich. Serveti, & brevis eorumdem refutatio : ubi docetur, jure gladii coercendos eſſe Hzreticos. 

6 De Hereticis a magiſiratu fpuniendis, Note, That the Friends of Juſtus Lipſius, to anſwer ſome Proteſtants, who cry'd 
out againſt the Opinion of puniſhing Hereticks, which he maintains in his Po/zticks, and in his Tract De una Religione ; re- 
turn'd upon them the ſame Charge, by alledging the Affair of Serwetus, and citing a Paſſage out of Beza, where he ſays, in 
expreſs Terms, That it is more abſurd, to ſay that one ought not to puniſh Hereticks, than it would be to hold, that Men, guilty 
of Sacrilege, and Parricides, ought to go unpuniſb d: Hereticks, adds he, being infinitely worſe Villains than all thoſe. See the 
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- Life of Lapin, by Aubert le Mire, Tom. i. of the Works of that great Critick, p. 16. Edit. Vgſal. And Edit. Lugd. p. 10. Col. 2. 
ibliatheg. Augloiſe of M. de la Roche, Tom. ii. Artic. 7. | 


8 Droits de deux ſouverains, &c. p. 286. See Bayle's Dict. Tom. i. p. 424, 425. Edit. 2. Lett. (H). 
9 See P. Molin. Anatom. Arminianiſmi, Cap. xxxii. Diſt. 18. Macov. Diſiin#. Cap. iii. F. 18. Theol. Pueft. Loe. 25. 


uæſt. 19. Voetius, Oc. 


10 As this Tranſlation is principally deſign'd for thoſe who underſtend the French better than any other Language ; the 
Reader will take Notice, that I here except the Eng/i and Dutch Writers, having no Acquaintance with thoſe Tongues. 


it Pag. 51, 52. See, allo, p. 147. 
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feſſion : 
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. as to ſay, that it is even dangerou 


n: take it as reported, by a third Mini- 
— which is Mr. Bernard, the learned and Po 
dicious Continuator of the Nouvelles de la Re- 
publique des Lettres. © The Ignorance, ſays he, 
« of the Duties of Chriſtianity, is both very gene- 
« ral, and very great. There are ſome of them 
« which vaſt Numbers have never thought on. 
« The Author here inſtances in the Duty of Reſti- 
« fution, and tells us, that Mr. La Placette having 
« ſome Time ago publiſh'd a Treatiſe on that Sub- 
« jet, the Book was look' d as very ſingular, 
« and for its Subject new curious; and that 
« ſome there were, who treated this Doctrine of 
« Reſtitution, as a Doctrine entirely new, and withal 
« too rigid, There are even ſome who aſſert, 
« that Points of Morality ought not to be urg'd 
« too far; that ſome Indulgencies ought to be 
« ſhewn to human Nature; and, at the ſame Time, 
« rigidly inſiſt upon Points of ſpeculative Doctrine; 
« and on ſuch too oftentimes, as are of very little 
« Importance. Some, alſo, have proceeded ſo far, 
s to infiſt ſo 
« much upon Morality ; and that it is a Mark of 
« Hereſy. Some Divines have, likewiſe, had the 
« Aſſurance to publiſh Books, wherein they have 
«« openly attempted to Toy _ Works. Is it 
« to be wonder d at then, it the People, who are 
« committed to the Care of ſuch Guides, do not 
give themſelves much Trouble about the Practice 
«© of them ?——The Doctors appointed to inſtruct 
« the People in Religion, fall out with one another 
« about unprofitable Queſtions ; ſo that while the 
« Paſtor is taken u I. b EY 
« in confuting an ary, perhaps 
5 in combating an Error utterly 
« unknown to his Flock, his Sheep go aſtray, his 
% Auditors become 4 — 5 0 SED Morals, 
ein the moſt capi | engag d 
« in vicious Habits, and evil Courſes.“ Sn. p as 
have the Depoſitions of unexcepti Witneſſes. 
And I wiſh it could be ſaid, to the Honour of 
thoſe, againſt whom theſe Imputations have been 


Knowledge, beyond t 


leave thoſe to inte 


of the Science of MORALITY. 33 


but too juſtly brought, that they begin now) to 
open their Eyes, and change their Proceedings. But, 
I very much fear, that the greateſt part of them 
will for ſome Time continue ſtill prepoſſeſs'd with 
this Notion, ſo contrary to the Engagements of 
their Miniſterial Function, that a flaming Zeal for 
ſpeculative Doctrines, which coſt them not much 
Pains to acquire, and in maintaining of which they 
find their Account, will excuſe them the Labour of 
entring deep inta, the ſerious Study of Morality : 
which requires much profound * Meditation, and 
rate of Common-Place 
Learning. It would be very well, it they would 
rpoſe, who exert their utmoſt to 
do that Duty, which they neglect. But their Pre- 
deceffors have ſet them an Example, and they will 
by no Means degenerate. Who was it, I pray, that 


. introduc'd, in the laſt Age, the methodical Study of 


the Law of Nature; that firſt attempted to give the 
World a Syſtem of ſo extenſive, and neceſſary a 
Science ? Was it any of the Eccleſiaſticks, or Pro- 
feſſors of Divinity? No: *twas the illuſtrious Gro- 
tius, whoſe Memory wou'd, on this very Account, 
be for ever bleſs'd amongſt all ſincere Lovers of 
Truth, and Virtue ; tho' he had not otherwiſe 
in'd an immortal Reputation, by the many Pieces 
has wrote of another Nature, all excellent in their 
Kind. Let no ſooner did that admirable Treatiſe, 
of the Right War and Peace, appear in the 
World; but the Eccleſiaſticks, inftead of returnin 
Thanks to the Author for it, every where declar- g 
inſt him: And his Book was not only put into 
Expurgatory Index of the * Roman Catholic In- 
quiſitors, (which is not ſo much to be wonder'd at; 
but many, even Proteftant Divines, labour'd to cry 


it down. And thus it far'd too with Mr. Pufendor fes 


Book of, The Law of Nature and Nations. The 
Jeſuits of Vienna caus'd it to be prohibited 5 ; and 
many Proteftant Divines, both of Sweden and Ger- 
many, did their beſt, to make this excellent Work 


ſhare. every where elſe the ſame Fate. 
\ 
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ORALITY, thus ſlighted, and almoſt 
M baniſh'd out of the World by the publick 
iniſters of Religion, took Sanctuary amongſt the 
Laity, or plain Men of Letters, who gave her a 
— kinder Reception. Let us now ſee in what 


uns theſe latter have treated her, and what Pro- 


eſs ſhe hath made in their Hands. It may very pro- 
ly be ſuppos'd, that, notwithſtanding the Sim- 
plicity and Ignorance of the firſt Ages of the World, 
as to what concern'd Arts and Sciences, purely ſpe- 
culative ; thoſe Fathers of Families, wha were Men 
of good Senſe and Probity, did not fail to * teach 
their Children betimes, together with the Principles 
of Religion, the moſt important Maxims of Mo- 
rality, as far as they knew them, either by their 
own Reflection, or by? Tradition, handed down to 
them by the firſt Parents of Mankind. Theſe In- 
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1 

ſtructions, however ſuperficial, and immethodical 
they may poſſibly have been, might well enough 
ſuffice for thoſe Times, eſpecially before Corrup- 
tion had come to that Height, at which it after- 
wards arriv'd. But when Depravity of Manners 
had defac'd the true Ideas of Religion and Mora- 
— and the Fathers were become as negligent in 
inſtructing their Families, as their Children prov'd 
ſtubborn and unteachable; then had the cleareſt 
and moſt common Principles of Virtue been in a 
Manner entirely extinguith'd in the World, had 
there not been a Set of Men, who apply'd them- 
ſelves, in a very particular Manner, to the Improve- 
ment of their natural Reaſon, by the Study of the 
Sciences. It is from their Schools that * the moſt 
celebrated Legiſlators have proceeded, to whom 


Communities have been beholden for all the Order 


——_— Or 


— 
9 — ** — * a; 


Mr. Bernard, Paſtor of the Walloon Church at Leyden, and Profeſſor of Philoſophy and Mathematicks in the Univerſity of 


that Town, deceaſed, 4#4i/ 27, 1718. 


* November 1699, in the Extract of the Treatiſe Des ſeudces de la Corruption, &c. p. 582, 583, 585. 
3 See the Reflections Mr. Bernard makes, in his Repub. des Lettres, April 17c6, Art. i. And which drew upon him an in- 


ſipid Libel, by a petty French Miniſter. 
4 Ann 1627. See Boecler's Preface to Grotius. 


$ See an Account of all theſe Diſturbances in the Eris Scandica, printed at Fraucfort on the Main 1686, 


6 See the Hiſt. du Droit Naturel, by Mr. Buddeus, F. 2. 
7 See Bibl. Univerſ. Tom. iii. p. 322. 


* Hi [Zaleucus, Charondas) non in foro, nec in. conſultorum atrio, ſed in Pythagore tacito illo ſunctogue ſecefſu didicerunt jura, 
gue florenti tunc Sicilie ; & per Laliam Gracie ponerent. Senec. Epiit. xc. p. 301, Edit. Gropow. © Theſe ( Zaleucus, 
* Charondas) did not ſtudy Laws in the Forum, nor in the Senate ouſe, buc in the ſilent and ſacred Receſs of Pytha- 
* goras, whence they deriv'd thoſe Maxims of State, which adorn'd the moſt flouriſhing Republics of Greece and Sicily.” 


d | | and 


1 
vaſt Number of ridiculous Superſtitions, that diffe- 
rent kinds of Idolatry, which had entirely defac'd 
Chriſtianity; there were beſides a thouſand de- 
teſtable Maxims eſtabliſh*d, worthy only of the 

roſs Darkneſs of thoſe unhappy Centuries. The 
Biſhop of Rome pretended to be inveſted with a 
Power of depoſing ſuch Kings, as he ſhould judge 
to be Hereticks ; and to abſolve their Subjects from 
their Oaths of Allegiance. A Principle which the 
Popes have always reduced to practice, every Time 
they thought they could do it without Inconve- 
niency. Every one knows to what Exceſs the 
Traffick of Indulgencies * were carry'd: An Italian, 
call'd 3 Fobn Giglis, or Des Lis, (De Liliis), who 
was made Biſhop of Worceſter by the Authority of 


An Hiſtorical and Critical Account 


the Pope, receiv*d from him, at the ſame Time, the 
Power to pardon all ſorts of Crimes ; and to permit 
any one to retain the Goods of another, howſoever 
acquir'd, provided part thereof was given to the 
Commiſſaries of the Pope, or to his Subſtitutes, 
*Tis well known, that ſeveral of the Popiſh Writers 
have maintain'd, without diſguiſe, That no Faith is 
to be kept with Hereticks, Thoſe who endeavour to 
excuſe themſelves from the Belief of ſo wicked an 
Opinion, make uſe of frivolous Subterfuges, which 
tend only to deſtroy all mutual Truſt, or Obliga- 
tion, between Men. 
phiſtry they can ſave the Credit of the Council of 
Conſtance, in regard to the Deciſion + given by it, 
with reſpect to the ſafe Conduct of Fobn Hus. 


3'R'C T. XI, | 


HE Light of the Reformation did, in a great 

Meaſure, reſtore, amongſt Proteſtants, Purity 
both of Doctrine and Practice. But yet it cannot 
be truly ſaid, that even the Reformers themſelves, 
and their Succeſſors, have always exactly purſu*d 
the true Spirit of Chriſtianity, and of the Reforma- 
tion. Was not that horrible Maxim of Intolera- 
tion, or Perſecution, on Account of Religion, 
maintain'd by two Treatiſes, written for that very 
Purpoſe ; the one by Calvin 5, and the other by 
o Beza ? And did not Calvin actually put theſe his 
Principles in practice,“ in the Caſe of Serve/us ? 
Are there not, at this Day, Numbers who, after 
having for many Years, and in divers Manners, 
themſelves felt the dire Effects of Intoleration, can- 
not yet be brought formally to own, that all Per- 
ſecution, or Vexation whatever, whether great or 
ſmall, direct or indirect, on Account of Religion, 
is downright Tyranny ? Have we not ſeen ſome of 
them, bold enough to aſcribe the Progreſs Chri- 
ſtianity has made in the World, to this Way of 
making Converts, by expreſly maintaining, That 
3 Paganiſm von d have ſubſſſted to this Day; and that 
three Fourths of Europe wou'd have been ſtill Heathens, 
had not Conſtantine and his Succeſſors employd their 
Authority to aboliſh it. Are not ? others for reviving 
that pernicious Maxim of St. Auſtin, that ſuch as 
believe not in Feſus Chriſt, cannot be look*d upon 
as lawful Poſſeſſors of the Goods of this World? 
If we conſider how few good Books of Morality 
we have, eſpecially in our Language, in Compari- 
ſon of the infinite Number of controverſial Writ- 
ings, which crowd our Libraries and Bookſellers- 
Shops; we may from thence readily conclude, that 
Morality is a Study greatly neglected. Neither do 
the publick '* Sermons ſeem to be very inſtructive 
on this Head : And that no one may doubt, of it, 
we ſhall produce authentick Teſtimonies, fully ſut- 


ficient to convince us thereof. Mr. La Placette, 
Paſtor of the French Church at Copenhagen, in his 
Treatiſe of Reſtitution, introduces ſome of thoſe, 
who had miſcarry'd for having neglected this im- 
portant Duty, complaining of their Teachers at the 
Day of Judgment, in the Terms following: We 
could have very well diſpens'd with ſo many 
* vain Speculations ; ſo many frivolous Diſquiſi- 
tions; ſo many netaphyſical Eoquirks 3 ſo many 
* uſeleſs Controverſies about Things, in which we 


_ * had no real Concern : and which have been the 


„ principal Matter of your Sermons. We ſee no 


«© Body datnn'd for their Ignorance of a hundred 


Things which you have taught, with an Exactneſs, 
« and N which you might have very well 
« ſpar' d. But here we are in this diſmal Place for 
4 Breach of that Duty, of which you never told us one 


« ſingle Word. You have ſuffer*d us to approach the 


«© Holy Table, without forcwarning us, that we 
« came thither unworthily, and there receiv'd our 
6 own Damnation, if we did not firſt entirely 
« empty both our Hands and Coffers of all our 
„ unjuſt Gains. You have indeed preach'd up to 
e us the Mercy of Gop : You have, alſo, preſs'd us 
& to implore it with the moſt affectionate Devotion, 
and the moſt lively Hope; but without ſaying 
* one Word of the Impoſlibility of obtaining the 
Effects thereof, if we obſtinately continu'd in our 
% Injuſtice, and, conſequently, in Impenitency ; 
© which all moſt certainly do, who reſtore not that 
© which they have unjuſtly acquir'd. In a word, 
<< *tis you who have Jet us remain ignorant of theſe 
capital Truths, whilſt we might have profited by 
them; 'tis you who are the Cauſe, that we 
% learn'd them not till now, when they will only 
&« ſerve to render us inexcuſable, and convince us 
<* that we periſh juſtly,” Mr. Ofervald, Miniſter 
of Neufchatel in Swiſſerland, makes a parallel Con- 


» 1 See the 4th Lateran Council held at Rome in 1215, Canon the third. You may find the Canon eint Tom. ix. of 


the Bibl. Univer/. J. 39. 
rinted in 1707. 


See, alſo, Tom. xi. p. 387. And the Treatiſe, by Mr. Du Pin, De la Puiſſance Ecclef. & Temporelle 
s likewiſe Caranza's ſumma Concil. p. foz printed 1659. 


- ® See Seckendorff, Comm. Hiſt. & Apolog. de Lutheraniſmo, &c. Lib. i 
3 See Wharton's = Sacra, Supplem. ad Hift Eccleſ. Vigorn. 
0 


4 See the Hiſtory of the Council of Conſtance, by the 


eas d M. L' Enfant, Tom. i. p. 493, and following, ſecond Edition. 


s Fidelis expoſitio errorum Mich. Serveti, & brevis eorumdem refutatio : ubi docetur, jure gladii coercendos eſſe Hæreticos. 
6 De Hereticis a nagiſtratu puniendis. Note, That the Friends of Juffus Lipfius, to anſwer ſome Proteſtants, who cry'd 
out againſt the Opihion of puniſhing Hereticks, which he maintains in his Pol/ziticks, and in his Tract De una Religione ; re- 
— upon them the ſame Charge, by alledging the Affair of Serwetus, and citing a Paſſage out of Beza, where he ſays, in 
expreſs Terms, That it is more abſurd, ta ſay that one ought not to puniſh Hereticks, than it would be to hold, that Men, guilty 
of Sacrilege, and Parricides, ought to go unpuniſh'd: Hereticks, adds he, being infinitely worſe Villains than all thoſe. See the 
Life of 3 18 by Aubert le Mire, Tom. i. of the Works of that great Critick, p. 16. Edit. Y:/al. And Edit. Lugd. p. 10. Col. 2. 
i 


bliatheg. Angloiſe of M. de la Roche, Tom. ii. Artic. 7. 


8 Droits de deux ſouverains, fc. p. 286. See Bayle's Di. Tom. i. p. 424, 425. Edit. 2. Lett. (H). | 
9 See P. Molin. Anatom. Arminianiſmi, Cap. xxxii, Diſt. 18. Macov. Diſlinct. Cap. iii, 5. 18. Theol. Queſt. Loe. 25. 


Quæſt. 19. Yoetins, fc. 


19 As this Tranſlation is principally deſign'd for thoſe who underſtand the French better than any other Lan 


ge ; the 


Reader will take Notice, that I here except the Erg/i/þ and Dutch Writers, having no Acquaintance with thoſe Tongues. 


1 Pag. 51, 52. See, allo, p. 147. 
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| n : take it as rted, | 
— which is SET the learned and ju- 
dicious Continuator of the Nouvelles de la Re- 
que des Lettres. The Ignorance, ſays he, 
4c of the Duties of Chriſtianity, is both very gene- 
« ral, and very great. There are ſome of them 
« which vaſt Numbers have never thought on. 
« The Author here inſtances in the Duty of Neęſti- 
« tution, and tells us, that Mr. La Placette having 


« ſome there were, who treated this Doctrine o 
« Reſtitution, as a Doctrine entirely new, and withal 
« too rigid. There are even ſome who aſſert, 
« that Points of Morality ought not to be urg'd 
« too far; that ſome Indulgencies ought to be 
«© ſhewn to human Nature; _ at the ſame Tame, 
« rigidly inſiſt upon Points of ſpeculative Doctrine; 
60 — ph — as are of very little 
« Importance. Some, alſo, have proceeded 1o far, 
* as to ſay, that it is even dan s to infiſt ſo 
« much upon Morality ; and that it is a Mark of 
« Hereſy. Some Divines have, likewiſe, had the 
' « Affurance to publiſh Books, wherein they have 
« openly attempted to _ good Works. Is it 
« to be wonder'd at then, it the People, who are 
« committed to the Care of ſuch Guides, do not 
give themſelves much Trouble about the Practioe 
« of them ?——The Doctors appointed to inſtruct 
« the People in Religion, fall out with one another 
| « about unprofitable Queſtions ; ſo that while the 

« Paſtor is taken up in his Cloſet, od arty wa 
« in confuting an Adverſary, that perhaps he 
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« never ſeen; or in an Error utterly 
„ unknown to his Flock, his e 
« Auditors become confirm'd, as to their Morals, 


in the moſt capital Errors, and deeply engag'd 
« in vicious Habits, and evil Courſes.” you 
have the fitions of I Witneſſes. 


thoſe, againſt whom theſe Imputations have been 


ORALITY, thus lighted, and almoſt 
baniſh'd out of the World by the publick 
iniſters of Religion, took Sanctuary amongſt the 
Laity, or plain Men of Letters, who gave her a 
— kinder Reception. Let us now ſee in what 
Manner theſe latter have treated her, and what Pro- 
pres ſhe hath made in their Hands. It may very pro- 
ly be ſuppos'd, that, notwithſtanding the Sim- 
plicity and Ignorance of the firſt Ages of the World, 
as to what concern'd Arts and Sciences, purely ſpe- 
culative ; thoſe Fathers of Families, who were Men 
of good Senſe and Probity, did not fail to * teach 
their Children betimes, together with the Principles 
of Religion, the moſt important Maxims of Mo- 
rality, as far as they knew them, either by their 
own Reflection, or by? Tradition, handed down to 
them by the firſt Parents of Mankind. Theſe In- 
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of the Science of MORALITY. 
by a third Mini- but too juſtly brought, that they begin now to 
* their Eyes, and ch 

v 


this Notion, ſo contrary to the 
their Miniſterial Function, that a flaming Zeal for 
{ ive Doctrines, which coſt them not much 


« ſome Time ago publiſh'd a Treatiſe on that Sub- 
« jet, the Boo was look*d as very ſingular, 
« and for its Subject new curious; that 


And I wiſh it could be ſaid, to the Honour of 


Communities 


33 


their Proceedings. But, 
much fear, that the greateſt part of them 
will for ſome Time continue ſtill prepoſſeſs'd with 

—— of 


ins to acquire, and in maintaining of which they 


find their Account, will excuſe them the Labour of 
entring deep into the ſerious Stud 
which requires much profound 
Knowledge, beyond 
f Learning. It would be very well, if they would 
leave thoſe to interpoſe, who exert their utmoſt to 
do that Duty, which they neglect. But their Pre- 
deceſſors have ſet them an Example, and they will 
by no Means d 
. introduc'd, in the laſt Age, the methodi 
the Law of Nature; that firſt attempted to give the 
World a Syſtem of ſo extenſive, and neceſſary a 
Science ? Was it any of the Eccleſiaſticks, or Pro- 
feſſors of Divinity? No: *twas the illuſtrious Gro- 
tius, whoſe Memory | 
be for ever bleſs'd amongſt 
Truth, and Virtue 3 tho' he had not otherwiſe 


of Morality : 
rate of Common-Place 


egenerate. Who was it, I pray, that 
Study of 


wou'd, on this very Account, 
all ſincere Lovers of 


in'd an immortal Reputation, 4 the many Pieces 
has wrote of another Nature, all excellent in their 


Kind. Let no ſooner did that admirable Treatiſe, 
of the Right 
World; but the Eccleſiaſticks, inſte 
Thanks to the Author for it, every where declar' 


of War and Peace, 1 in the 


of N. 


inſt him: And his Book was not only put into 
Expurgatory Index of the * Roman Catholick In- 
quiſitors, (which is not ſo much to be wonder'd at; 


but many, even Proteftant Divines, labour'd to cry 


it down. And thus it far'd too with Mr. Pufendorf”s 


Book of, The Law of Nature and Nations. The 
Jeſuits of Vienna caus'd it to be prohibited 5 ; and 
many Proteftant Divines, both of Sweden and Ger- 
many, did their beſt, to make this excellent Work 
ſhare every where elſe the fame Fate. a 


8 E CT. HI. 


ſtructions, however ſuperficial, and immethodical 
the oy poſſibly have been, might well enough 
ſuffice for thoſe Times, eſpecially before Corrup- 
tion had come to that Height, at which it after- 
wards arriv'd. But when Depravity of Manners 
had defac'd the true Ideas of Religion and Mora- 
lity, and the Fathers were become as negligent in 
inſtructing their Families, as their Children prov'd 
ſtubborn and unteachable ; then had the cleareſt 
and moft common Principles of Virtue been in a 
Manner entirely extinguiſh'd in the World, had 
there not been a Set of Men, who apply'd them- 
ſelves, in a very particular Manner, to the Improve-. 
ment of their natural Reaſon, by the Study of the 
Sciences. It is from their Schools that * the moſt 
celebrated iſlators have proceeded, to whom 
ve been beholden for all the Order 
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that Town, deceaſed, Apil 27, 1718. 


fipid Libel, by a 


tty French Miniſter. 
Ann. 1627. 


e Boecler's Preface to Grotius. 


See the Hi. du Droit Naturel, by Mr. Buddeus, F. 2. 
7 See Bibl. Univerſ. Tom. iii. p. 323. 


gue florenti tunc Sicilie ; & per Laliam Grace ponerent. 


* Hi [Zaleucus, Charondas] non in foro, nec in. conſultorum atrio, Sed is Pythagore tacito illo ſanctogue 
Senec. 1 * xc. 

* Charondas) did not ſtudy Laws in the Forum, nor in the Senate Houle, but in the filent and ſacred Receſs of 

* goras, whence they deriv'd thoſe Maxims of State, which adorn'd the moſt flouriſhing Republics of Greece and Sicily. 


Mr. Bernard, Paſtor of the Walloon Church at Leyden, and Profeſſor of Philoſophy and Mathematicks in the Univerſity of 


* November 1699, in the Extract of the Treatiſe Des ſources de la Corruption, &c. p. 582, 583, 585. | 
3 See the Reflections Mr. Bernard makes, in his Repub. des Lettres, April 17c6, Art. i. 


And which drew upon him an in- 


4 | 
3 See an Account of all theſe Diſturbances in the Eris Scandica, printed at Fraucfort on the Main 1686. 


didicerunt jura, 
( Zaleucus, 


Pytha- 


p. 301. Edit. Growow, * 


and 
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and Decency they have ever had amongſt them, 
and for all the Tranquillity they ever enjoy'd : 
* Men more wor thy of Admiration, and immortal Praiſe, 
than the greateſt Conquerors. 

Ass the Eaſtern Countries were the firſt peopled, 
ſo *tis from thence that the moſt general Notions of 
Morality, and the other Sciences, ſpread themſelves 
thro' the World. The Greeks, with all their Va- 
nity, were forc'd to own themſelves * indebted for 
their Knowledge to thoſe they call'd Barbarians, 
chiefly to the Chaldeans, Egyptians, and Perſians. 
But all that we know of the Sentiments of theſe an- 
cient Eaſtern Nations, we have from the Greeks 
themſelves, who have ſometimes mixed their own. 
Opinions with thoſe they reported, and give us at 
beſt but a ſlender Account, of what the Sages of the 
Eaſt taught, on the Subject of Morality. This more 
particularly appears by the Works of two learned 
* Engliſhmen, who have collected, with great Care, 
all that is to be found thereupon, in the Writings 
of the Ancients. The Syſtem, we have given 
us of the Doctrine of the Chaldeans, is nothing but 
a Heap of Notions in Phyſicks, os Aſtrology, Me- 
taphyſicks and Pneumatology, mix'd with abun- 
dance of ſuperſtitious, myſtical Alluſtons, and ridi- 
culous Fancies. I have here ſet down all I have 
been able to remark, which can any way be referr'd 
to the Science of Morality, which is as follows: 
You * ought to make haſte, (theſe Maxims are taken 
from a Collection, entitled, The Oracles of the Chal- 
deans; and that they were actually couch'd in the 
Stile of Oracles, will inſtantly appear, by the Sam- 
ple I am about to give,) * You ought to haſten to 
« the Light and Rays of the Father, from whence 
© your Soul was ſent you. Lift up entirely all 
« your Eyes on high, and do not abaſe yourſelf 
towards this gloomy. World, under which there 
« lies an Abyſs, never to be truſted, and an? Hell, 
« ſurrounded on all Sides with Miſts and Clouds, 
& e. Seek * Paradiſe. Seek the Channel 
« 9 of your Soul, and from whence, and from what 
« % Rank, you are become a Slave to the yah 
« that you may be able to return to that Rank, 
« from whence you are fallen, by joining Practice 
« to Holy Diſcourſe. Do not aggravate your 
“ Deſtiny. Preſerve your frail Body for the 
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“ Practice of Piety.Nouriſh yourſelf with the 
* Hope of that Fire, which is in the Country 
« of Angels. Do not defile your Soul, do nor 


debaſe it, do not yourſelf make it depart from 


vou, leſt in departing from you, it find nothing: 
The Souls of thoſe who are ſeparated from the 
% Body * by Force, are the moſt pure ——O Man, 
„Who art a Creature of a mak daring Nature, 
take not into thy Mind the vaſt Dimenſions of the 
« Earth, for the Plant of Truth is not upon the 
„Earth. Do not meaſure the Sun by the Help of 
collected Rules: He moves by Virtue of an eter- 
© nal Decree, and not. for thy fake. Trouble not 
„ thyſelf about the Courſe of the Moon, and the 
„ Motions of the Stars, nor about the Noiſe 
„of the Moon: She holds her Courſe by an 
Effect of Neceſſity. The expanded Wing 
* of Birds that fly in the Air, never tells Truth. 
© I do not trouble myſelf at all about Sacrifices, 
* orEntrails ; they are all a Jeſt, and the vain Sup- 
ports of Fraud. Fly theſe Things, you who are 
e to open the ſacred Paradiſe of Piety, where Vir- 
* tue, Wiſdom, and Equity, dwell in Conjunction.“ 
The two laſt Sentences plainly enough condemn 
judicial Aſtrology, and Sacrifices too, if not ab- 
ſolutely, at leaſt the Preſages, which were drawn 
from the Entrails of the Victim, as well as thoſe 
from the Flight of Birds : And yet theſe Things 
were highly in vogue amongſt the Eaſlern Nations, 
arid chiefly amongſt the Babylonians and Aſſyrians, 
In the other Oracles, which would have been unin- 
telligible to any common Reader, without the ſhort 
marginal Notes, which I have been oblig'd to add 
as a Key to ſome Places ; they condemn Self-Mur- 
der abſolutely in itſelf ; and recommend continual 
Meditation on the Rewards and Puniſhments of ano- 
ther Life. It remains to be conſider'd, wherein 
they made thoſe Duties to conſiſt, which were to 
be practis'd, in order to propitiate the ſovereign 
Deity, and to aſſure to 3 a State of Bliſs 
after Death. In what has been hitherto collected of 
the Doctrine of the Chaldeans, there is no mention 
of any Thing beſides an exact Obſervation of cer- 
tain Ceremonies, whereof Sacrifice is the moſt con- 
ſiderable; by Means whereof they fancied them- 
ſelves a of maintaining Correſpondence with 


Mr. Bayle's Dic. Torn. iii. p. 2442. Rem. (G). 
2 1 TR PiAoooPias telov ty40k Ouow ans BacCaguw Aęt al 


Edit. Amſtelzd. 1692. 


—_ 


Diog. Laert. Lib. i. F. 1. See thereupon the Commentators, 


3 John Marſham, in his Canon Chronicus, Mgyptiacus, &c. printed at London 1672, and at Leipfick 1676. And Thomas 
S:aniy, in his Engliſh Hiſt. of Phils/opby, (which, as I am inform'd, has been lately tranſlated and publiſhed at Leipfic, by M. 
Olearius, in 1711.) Parts 14, 15, 16, 17, 18, 19. Theſe fix laſt Parts have, long ſince, been tranſlated by Mr. L Clerc; which 
Tranſlation was a fourth Time reprinted, in the ſecond Tome of his Philoſophy, in 1710. 


4 See Le Clerc's Philoſophy, Tom. ii. p. 338, Cc. Ver. 21 


5, 216, 238, & ſig. Ver. 247, & ſeq. Ver. 254, 259, 268, 274, 


& ſig. Ver. 280, & ſeq. Ken os ine wes T0 Pat x walgs avyas, Erb iniyply oo ,. Ver. 2155 216. it. 
Cleric. "Owpala 3 dd waila ixvirercy aw. Mart xaTw. vivatys tis Toy lh, x N Hebes an amirog berge 
Tai Th x) Ads Alpi, Ver. 238, & ſeg. Zntnoor wapaduco. Alge ov M*, xd, ib, 5 Twi Tui Owpals Tu- 
Suga, ini rat ad is igguns Aübis avarnong, dig MNſy telov ivwoas, Ver. 247, & ſeg. Mn ov absav Tyy tipacgmuirn, 
Ver. 254. "Egſov in wording grurey »y onpe cadeuig, Ver. 259. "EAmig reep ro . Tugicxos Ru iv xogu, Ver. 268. 
My wipe N fare Babtvy, To inimidor, Mn igdEnc, ive pun ib ixn Ti, Bin sr, owpa Mawiluy huxai xabagurala 


Ver. 274, & ſeq. N Tpngelarns Quo; arge. Tixracojpe | 
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depala male, Efarogixdg amarns Fngiluala. Giſt ov Taira, Min wang Trey 


ace NTOV al ſeir, Erd a gil, cou. x; £vropai ce ova ſolar, Ver. 280, & ſeg. p | 
s That is to ſay, to do all you can, to return to the Place from whence your Soul is deſcended down here below; for they 


believ'd the Pre-exiſtence of Souls. 


3 They meant, by that, the Spaces that are above the Moon, which they conceiv'd to be all ſhining with bright Light. 
"This Light was, in their Opinion, an Emanation from the Father, or Sovereign Divinity, See hereupon Stanly, and the Notes 


of Mr. Le Clerc, on the Chaldean Oracles. 


Farth. 


7 Ans. They, as well as the Greeks, believ'd, that the Place, to which the Souls of the Wicked Went, was underneath the 


8 phat is to ſay, the Place of Bliſs, or of that Light above the World, (03; dregrl,u which was the Abode, and Re- 


ſicnce of pure Spirits. See Mr. LejClerc's Note on that Verſe 


9 Phro' which it paſs'd, to come down here below. 


19 They conceiv'd, that there were ſeveral Ranks or Orders of Beings, and ſeveral Claſſes of pure Spirits. 

11 That is to ſay, of returning into the luminous Space, already mention'd. 

12 That is to ſay, by the Effect of an exterior Force. They thought, as did the Diſciples of Plato, that they ought not to 
depart out of this Life without the 3 of Gop. See Mr. Le Clerc, on this Verſe. 


iz Mr. Le Clerc believes, we onght to 
erifices, hut only Divinations by the Entrails of Victims. 
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ſtial Beings; of raiſing the Soul above the 
— the Paſſions ; and even healing the Diſ- 
eaſes of the Body, as well as thoſe of the Mind. 
Theſe Ceremonies they call'd the * Works of Piety. 
« They, who perform theſe as they ought, ſay 
« they, * ceaſe to be troubled with any Evil what- 
« ever; they acquire thereby all ſorts of Virtues 3 
« they become good and virtuous Men: they are 
« ſet free from their Paſſions, and unruly Inclina- 
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& tions; they are purify'd from all Impiety and 
„ Prophaneneſs. On the contrary, thoſe who neg- 
e Jet, or do not rightly perform them, are deli- 
« ver'd up as a Prey to their Paſſions, depriv'd of 
te all Commerce with the pure ſpiritual Beings, and 
e become like to thoſe evil Genii, with whom they 
“ converſe, and who puſh them on to the Practice 
of all Manner of Vice.“ 


SE CT. XIII. 


OR are we much better inform'd as to the 

Morality of the Egyptians; not though we 
mould even admit for genuine, thoſe viſibly ſpuri- 
ous Writings, which paſs under the Name of their 
3 Hermes, or Mercurius Triſmegiſtuss Tis well 
known, that the Learned of that Country“ made 
great Uſe of Enigma's, Symbols, and Hierogly- 
phicks, which render'd their Doctrine obſcure and 
impenetrable to all, who wanted the Key. So that 
it was almoſt impoſſible for it ever to be tranſmitted 
to us; eſpecially if we conſider, with what care 
they conceal'd their Myſteries from all, who had 
not* been initiated therein. However there 1s a 
Fragment ſtill remaining, by which we may judge 
of the principal Heads of the Morality of the 
Egyptians ; tis the Form of a kind of Funeral 
Oration, pronounc'd by an Officer appointed for 
that Purpoſe ; wherein he thus delivers himſelf in 
the Name of the Deceag'd 5 : I have religiouſly ſerv d, 


during my Abode in this World, the Gods which my. 


Forefathers had made known unto me. I have ever 
honour” d thoſe who procreated my Body. I have never 
committed Murther. I have never been guilty of Breach 
of Truſt, Nor have Jever committed any other Crime 
that is inexpiable. The Remains we have preſerv'd 


to us by ancient Writers, of the * Laws of the 
Eg yptians (the Eſtabliſhment whereof is aſcrib'd to 
their famous Hermes, or Mercurius Triſmegiſtus, 
Counſellor to O/iris, one of their firſt Kings) give 
us reaſon to conclude, that the Sages of Egypt ap- 
ply'd themſelves as well to Morality and Politicks, | 
as to the Study of the ſpeculative Sciences. There 
are, notwithſtanding, ſome of thoſe Laws, which are 
not exactly conformable to the moſt evident Maxims 
of the Law of Nature. The Daughters alone, for 
Example, were oblig'd to maintain their Parents, 
whilſt the“ Sons were entirely excus'd. They, alſo, 
thought that a greater Reſpect was due from the 
Children to the he. than the Mother ; which 
they founded on this falſe Notion in * natural Philo- 
ſophy : that the Mother contributes no more to the 
Production of the Child, beſides the furniſhing it 
with a Lodging, as I may ſay, and Nouriſhment 
during the Time of her Pregnancy. For which 
Reaſon a very ingenious Commentator “ has judi- 
ciouſly remark*d, that in that Law of the Decalogue, 
Honour thy Father and thy Mother ; there is, as in 
many other Places of the Pentateuch, a tacit Op- 
poſition to the wrong Notions and Cuſtoms of the 
Egyptians, 


/ 


SECT, XIV. 


HE Doctrine of the Perfians was, in many 
Points, agreeable to that of the Chaldeans, 
who, as ſome ſay, had formerly been their Maſters. 
The Manner, in which they educated in Per/ia, the 


Children ** of their Kings, and their young Noble- 


men, gives us all the reaſon in the World to be- 
lieve, that they diligently cultivated Morality and 
Politicks. At x Age of fourteen, the young 
Prince was put into the Hands of thoſe, who were 
calbd the Royal Preceptors. Who were four of 
the moſt eminent for Birth, and Character, that 
* cou'd be found in all Perfia ; they were choſen 
in the Flower of their Age; the firſt being the 


e 

* moſt Eminent for his Learning, the ſecond for 
his Juſtice, the third for his Wiſdom, and the 
* fourth for his Valour. The firſt taught him the 
«© Magick of Zoroaſter, Son of Oromazus ; which 
* comprehended all the Worſhip of the Gods : 
He, alſo, taught him the Laws of the Realm, and 
* all the particular Duties of a good King. The 
* ſecond learn'd him to ſpeak the Truth always, 
even tho? it ſhould prejudice himſelf : The third 
« inſtructed him never to ſuffer himſelf to be over- 
* come by his Paſſions, to the End that he might 
continue always free, and always a King, by ever 


maintaining as abſolute a Sway over himſelf, as 


! Fęſa worbring, See Stanley, Hift. Phil. Oriental. tranſlated by Mr. Le Clerc, Lib. i. F. 2. Cap. xxviii. 
* Jamblich. de Myſter, F. 3. Cap. xxxi. p. 102. Lin. 25, & d. Edit. Oxon. 


; See the Bibliotheca Graca of Mr. Fabricius, Lib. i. Cap. vii, & /eq. Hecateus of Abdera had wrote the Hiſtory of thei 
Philoſophy ; Diog. Laert. Lib. i. F. 10, 11. But this Book is loſt. See Menag. i. l. 7 = 


* See Mar/ham, p. 38. Edit. Lip/. 
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rizeror Jdumgatdpr, Porphyr, de Abſtinentia, Lib. iv. $. 10. juxta werfionem Euphanti ex lingua Egyftiaca. See Marſham, 


p. 156. 


* See Marſham, who has collected them with Care; and Mr. De Meaux, who has copy'd him in his Diſcourſe ſur PHif. 


Univ, p. 361, & ſeq. Edit. Hull 
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Herodaf. Lib. ii. Cap. xxxv. p. 64, 65. Edit. Steph. and p. 102, Edit. Gronov. 
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Lib. i. p. 51. A. 
9 Cleric. in Exod. xx. 12. 
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Wea wage. Nenoph. de Cyri Min. expedit. p. 158. 


Edit. H. Steph. Lib. i. Cap. ix. ſ. 2. Edit. Oxon, And p. 266. D. Edit. Paris. 
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122. Tom. ii. Edit. Serran. And p. 32. F. Edit. Lemar. N. B. As the Author follows the Tranſlation of Mr 


& eXuv WewTra 
1. p. 121, 
Dacier, ſo 


does his Tranſlator him, unleſs where he ſees juſt Cauſe to do otherwiſe : And this he obſerves too in all Tranſlations from 


Originals, quite through this Prefatory Diſcourſe. 
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& over his Subjects. The fourth form'd his Mind 
< to fear neither Dangers, nor Death; for, by ſub- 
ce jecting himſelf to Fear, from a King he became 
« a Slave.” A learned Eugliſb Author ', who was 
Maſter of almoſt all the Oriental Languages, and 
even of the Dead Language of the Zend ; (for ſo it 
was the Per/fians call'd the Books of their famous 
Zoroafter, or Zerduſbt:) publiſh'd ſome Years ſince, 
a Latin Tranſlation of a Piece in Verſe, which is 
itſelf but a Verſion, into the modern Perſian, of 
part of the Books of that ancient Legiſlator. They 
who have read that Abridgment, calPd Sad- der, 
will, Pm perſuaded, readily approve the Judgment 
of a learned Journaliſt *, who ſays, that there are, 
among ft ſeveral good Precepts of Morality, many ſuper- 


ſtitious, and trifling Things ; I have in my Notes on 


Mr. Pufendorf, given part of theſe Maxims ; which 
are indeed highly conformable to Reaſon. And 
here the Reader has the moſt conſiderable part of 
the reſt, (viz.) It you“ will be holy, and ſave 
« yourſelf, you have two Rules to practiſe: The 
&« one is, that if, in this World, you love Paradiſe 
« better than any other Thing, do not invade the 
« Property of another; for Paradiſe is worth more 
e than all the Things of this World; becauſe this 
« World is only, as it were, a Space of five Days ; 
« whereas Paradiſe is like an infinite Duration, And 
« if the Poſſeſſion of Paradiſe be moſt agreeable to 
% you, ſet not your Heart on theſe poor Things: 
©« Remember to do good to every one, for Acts of 
« Goodnels are excellent Works in this Life. Do 
<« then unto Men the ſame Things, that you wou'd 
ce they ſhou'd do to you. The other Rule is, to 
& offend no Body with your Tongue; but to pro- 
&« mote, by your Humanity and good Nature, So- 
c ciety amongſt Men. Do * your Endeavour to 
c follow Truth, without any Adulteration ; ſeek 
„ her with care, for ſhe will make your Soul per- 


* fect: Of all the Things which Gop hath created, 
© nothing is ſo excellent as 'Fruth. —— Have e no 
* Commerce with a Proftitute : Do not ſeduce the 
Wife of another, tho' ſhe charm your Heart, and 
„ tho? ſhe lay Snares for you.—— No not offend 
your Father, who hath brought you up; nor 
« your Mother, who hath carry'd you nine Months 
* in her Womb; nor the Prieſt, who hath taught 
* you the Maxims of Goodneſs and Virtue... 
* When your Parents command you to do any 
© Thing, riſe up chearfully to obey them. In- 
* ſtruct your Children; and then be it known unto 


vou, that all the good Actions, which they ſhall 


“ do, it ſhall be as if their Parents had done them 
© themſelves. — He that lives in Ignorance, know- 
eth neither Gop, nor Religion.” The Reaſons, 
with which theſe excellent Maxims are accompany'd, 
are not always very ſolid z and there are ſome of 
them even ridiculous. They ſay, for Example, 
that a Man ought not to debauch his Neighbour's 
Wife, becauſe, ? If after it the Huſband approaches 
her, he committeth a Sin, as much as if be had 10 do 
with an Harlot. They ſay farther, that“ wwhoſcever 
hath had to do with a Whore, ſhall loſe for forty Days 
his Underſtanding, Knowledge, and Diſccrument ;, nor 


ſhall he be able to do any Thing, &c. in another Place , 


they adviſe to marry belimes; becauſe, ſay they, 
Children are as a Bridge at the loft Fudgm.nt ; ſo that 
they who have no Children at that Day, cannot paſs 
over into the Manſion of Immortality; but muſt remain 
on this Side the Abyſs, which ſeparates it from this 
World. It muſt, nevertheleſs, be acknowledg'd, that 
they do not fail frequently to alledge the general 
Motive of the Rewards and Puniſhments of another 
Life, which Zoroaſter taught with a kind of Re- 
ſurrection; tho' he has, upon that Subject, utter'd a 
thouſand groſs and ridiculous Things, as will ap- 
pear by reading Mr. Hyde's Book. 


* 


r. iy: 


FT ER having ſpoke of the Chaldeans, the 
Egyptians, and the Perfians, I muſt, before I 

paſs on to the Weſtern Nations, ſay ſomething of the 
Indians, and Chineſe. What ſome Authors have 
related concerning the Manner of living of the In. 
dian Philoſophers, whether they are calld Brachmans, 
or Germanes, or Gymmoſophiſts , (for there were ſe- 
veral Sects of them, who are not ſufficiently diſtin- 
guiſh'd by the ancient Authors :) What, I fay, is 
related concerning their“ wild and ſolitary Way of 
living, and of their ſuperſtitious Auſterities (in 
which the modern Bramines have endeavour'd to 
exceed them) plainly ſhew, that there was a great 
deal of Caprice and Folly in their Principles and 
Maxims. However, as Strabo reports, they be- 


liev'd the Immortality of the Soul, and a future 
Judgment; as far, ſays he, as it has any relation 
to Piety and Holinzſs. And it appears, by a Con- 
verſation, related '5 by Pbilaſtratus, which Apolle- 
nius had with one of the Gymno/ophiſts of Ethiopia 
that their Notions of Juſtice were right enough. 
As for the Chineſe, whoſe Opinions and Cuftoms 
were unknown to us till theſe latter Ages, the cele- 
brated Mr. Leibnitz aſſures us, ** that, in Matters of 
Morality and Politicks, the Learned of that Coun- 
try far exceed ours here in Europe. Perhaps this 
Encomium may be ſomewhat over-ſtrain'd ; but 
however, this, at leaſt, is certain, whatever “7 Mr. 
De St. Evremend may ſay to the contrary ; that 
there are a great many excellent Things to be met 


Err 


2 — 


The late Mr. Hide, in his Hiſtory of the Religion of the ancient Perſians, printed at Oxford, in 1700. 


z Mr. Bernard, in his News, of March 1701. p. 250. 


3 On Lib. i. Cap. iii. F. 8. Not. 2. p. 28. Cap. vii 5. 4. Not. 4. and Lib. ii. Cap. iii. F. 13. Not. 1. p 132. and Lib. 


ui. Cap. iii. F. 16. Not. 1. Cap. iv. 5. 2. Not. z. 
7 Port. 64. s Port. 55. 


+ Sad-der, Port. 71. 
9 Port. 69 


5 Port. 68. 


Port. 69. 
10 Ibid. i id. 69 


12 See chiefly Strabo, Geogr. Lib. xv. p. 712. 4, &c. and Philoftratus, De Vita Apoll. Dan. paſſim. and particularly p. 119, 


Fc. Edit. Paris, 1608. 


13 Sce the Letter of Mr. Bernier, entitled, Qu'il n' y à opinions ſi ridicules, ni fi extravagantes, dont Eſprit humain ne ſoit 


capable, Sc. inſerted in his Voyages. 


1+ Tlagamaixuo: 0 x) fes deri g Irn, might Te aflagoia; ue, G Tor N os et, 


, 


X) GANG Toraulan—30a 


Jex egos td g eo0THIG. Strabo, Lib. xv. p. 1040. 4, C. Edit. A/melov. And p. 713. C. & p. 714. 4. Edit. Paris. 
Anno 1020. f 

De Vita Apoll. Tyan. Lib. vi. Cap. xxi, Edit. Olear. And Cap. xi. Edit. Morell. Pufendarf has cited a Paſſage out of it, 
Lib. i. Cap. ix. F. 5. Num. 4. 1% Præ fat. ad Noviſima Sinica. 

17 He calls him (Tom. v. p. 69.) the moſt tedious Moraliſi be ever read. His Sentences, adds he, where he is intelligible, are 
beleww the Stanza's of Pibrac ; where he is obſcure, he is above the Apacalyp/e. But a Man, of the Character of St. Ewremond, 
might be tired with the reading a Book of Morality ; and yet that be no Prejudice to the Merit of the Book. Not that there 
are not as well bad, as good Things, in what has been publiſh'd of Confucius's Works; and we may very well ſubſcribe, or come 
pretty near the Judgment of Mr. Gundling, Profeſſor at Hall in Saxony, in his Book call'd Hiftor. Phil. Moral. Parti. Cap. v. $. 5+ 
of which the firit Part only has been yet publiſh'd, as I think, which treats of the Oriental Philoſophy ; printed in 1706. 


with 


———— 
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ich in the Books of * Confucius, (or Cum Fu Cue) 
_— "woe to mention the Divine Honours which 
have been long ſince paid him in that Country, is ſo 
much eſteem'd for his Philoſophy, that there are, 
in all the Cities, publick Schools, where his Works 
are read, and where one muſt ſtudy ſome Time, 
before he can be admitted into any Poſt in the Go- 
vernment. I will now give my Reader a Taſte of 
his Principles. All that, which is the Celeſtial 
« Part of Man, we call the Rational Nature ; what 
« does conform to Nature and Reaſon, we call the 
« Rule : as we do Morality, or the Inſtitution of 
« Virtue, the Re-eſtabliſhment of this Rule, by 
« the Application thereof to ourſelves, in the Go- 
« yernment of our Paſſions. Now this Rule, be- 
« ing eſſential to the Rational Nature, neither can, 
« nor ought to be ſeparated one ſingle Moment 
« from Man ; for if it could be ſeparated from 
« him at any Time, it wou'd not then be the Rule, 
« nor the Reaſon, which Heaven has given us.“ 
(Confucius, or Cu Su, his Grandſon, no doubt 
meant by this, that, to ceaſe to be rational, is 
to ceaſe to be a Man; ſince they add:) * This is 
« the Reaſon why the perfect Man keeps ſo di- 
« Jigent a Guard upon himſelf ; and is ſo watchful 
« even in Things, which do not appear to the 
« Eye; ſuch as are the firſt and moſt minute Mo- 
« tions of the Heart : and that he governs himſelf 
« with ſo much Precaution, alſo, in Things, whic 


e are not to be diſtinguiſh'd by the Ear; to the 


« End, that whatever he does, he may never ſwerve 
« from the Rule of right Reaſon, which he always 
« carries imprinted on his Soul. The Paſſions be- 
« ing eſſential, to Nature, or rather being Nature 
« itſelf, the perfect Man applies himſelf to govern, 
« and moderate them by the Reins of right Rea- 
« ſon; (but not to extinguiſh them :) For the Jo 

« we feel at any good Succeſs, and the Uneaſineſs 
« ye ſuffer at bad ; the Grief with which any Loſs 
« affects us, and the Satisfaction we have in the 
« Poſſeſſion of any Advantage; all theſe Senſa- 
ce tions, before they are reduc'd into Act, are 
ce term'd Medium, or reputed to be in a State of 
« Mediocrity z being as yet indiffer-at with reſpect 
c to either Exceſs, or Defect. But when they have 
&« produc'd their Effect, and this Effect agrees with 
ce the Light of right Reaſon ; *tis then call'd Union, 
« or Agreement, between Reaſon and the Paſſions. 
When the Paſſions ſtill keep the Medium, they 
& are look'd upon as the main Spring of the Uni- 
& verſe, and he Foundation of all good Actions ; 
and, when they are conformable to Reaſon, they 
* are calPd the Rule of the Univerſe, and the Royal 
« Way of Mankind. 3 There are four Rules, 
* which the perfect Man endeavours to obſerve : 
„ But of which I have ſcarce follow'd one: 1½, 
<* To pay the ſame Obedience to my Father, which 
I require from my own Children. 24ly, To have 
the ſame Fidelity to my Prince, that I expect 
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% from my own Servants. 3d4/y, To have the ſame 
e reſpect for thoſe who are older than me, that I 
& look for from thoſe, who are younger. 4:hly, 
& To have the ſame Zeal for the Intereſt of my 
„ Friends, as I myſelf expect at their Hands; and 
* to endeavour as much to be beforehand with 
„ them in all Manner of good Offices, as I wou'd 
© defire they ſhou'd do on my Account. The per- 
* fect Man puts theſe Virtues in practice every Day, 
« and every Hour, without Diſguiſe. He is pru- 
« dent and circumſpect in all his Diſcourſe; and 
if he has in any Thing come ſhort of his Duty, 
he never reſts till he has ſupply*d what was want- 
„ ing. If he finds a Torrent of Words come upon 
e him, he is very careful how he gives them Utte- 
* rance; becauſe he will be always ſeen to ſuit his 
Actions exactly to his Words, and his Words to 
* his Actions. The perfect Man is always content 
„ with his Lot, he always lives in a Manner ſuitable 
e to his preſent Condition; and never wiſhes for 
« any Thing that is not proper for him. As he 
e ſeeks only to make himſelf perfect, and demands 
e nothing of other Men, he is never diſpleas'd or 
„ angry with them; and never murmurs either 
« againſt Heaven, or Earth. When he is unfor- 
* tunate, he complains not of the Injuſtice of Pro- 
„ yidence ; he imputes not to other Men his own 
“ Faults ; nor does he accuſe them ot being the 
Authors of his Miſery. He is like an Archer, 
who lays all the Fault upon his own Hand, when 
he has miſs'd his aim. ] do not fee of what 
&* Uſe a Man can be in the World, who is without 
« Faith, inſincere in his Words, and unſteady in 
his Promiſes. Of what Uſe is a Chariot without 
a Pole, or a Wheel without an Axel-Tree?“ 
One may judge by this Sample, of the Learning 
and Genius of this Chineſe- Sage. The Inſtructions 
which he gave to Ngaicum, King of Lu, concerning 
the Art of Government, 5 contain admirable moral 
Reflections; which do not meerly conſiſt of indetermin*d 
general Notions, but of particular Inſtruftions, adapted 
to all the ſeveral Exigencies, and Circumſtances, in which 
a Prince may be fuppos'd to be : ſo that it may very well 
be ſaid, without Exapgeration, that there is more to eb 
learn'd from this ſmall Book of Confucius, than from 
the vaſt and numerous Volumes of ſome of the Fathers of 
the Church. But there aroſe ſince his Time another 
* Philoſopher, whoſe itnpious Notions at length pre- 
vail'd, and are now the moſt commonly receiv'd. 
His“ Diſciples have an exterior Dactriue, which they 
preach to the People, to keep them, ſay they, in 
their Duty; and which conſiſts in teaching, that 
there is a real Difference between Good, and Evil, 
Juſt, and Unjuft : And that there is another Life, 
where every one ſhall be puniſh'd, or rewarded, ac- 
cording to that which he hath done in this. But 
their * interior Defrine, which is only for the Ini- 
tiated, may be reduc'd to a kind of Spingſiſm; which 
deſtroys both Religion, and Morality. 


SE CT. XVI. 


E come now to the Grecians, whoſe Opi- 
| nions we are much better acquainted 
with, than thoſe of the Eaſtern Nations, whoſe 
Diſciples they had firſt been; though they after- 
wards became Maſters to all the other Nations of 
Europe. They extended, and conſiderably perfect- 


ed, ? in Time, the Knowledge they had acquir'd 
from abroad: And hence it is, that the farther we 
look back into Antiquity, the more we trace, 
amongſt the Greets, the Notions, and Manner of 
Teaching, of the Eaſtern Nations, This is the 
Reaſon, that the Morality of the moſt ancient 


" 'Tis pretended, that he lived-551 Years before Chriſt. 


* Biblioth. Univerſ. Tom. vii. p. 420, c. in the Extract out of Confucius, by P. Coupler, printed at Paris in 1687, in Folio, 


3 Bid. p. 427, & ſeg. + bid. p. 443. 


o Foe, or Xe Kia, or aca. See Bibl. Univerſ. ubi ſupra, p. 402, & /eq. 
6 


7 Ibid. p. 404, 405. bid. p. 406. 
See Plato, Epinomid. p. 987. E. Tom, ii, Edit. H. Stepb. 


3 


Bibl. Univerſ. ubi ſupra, p. 436. 


And p. 703. D. Edit. Læmar. 
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Grecians conſiſted in Enigma"s, Apologues, and Sen- © there are ſome Thoughts mean enough, and 
tences, not much unlike the Proverbs of Solomon. moral Reflections, which are falſe. Let any 7 
There had been, before Aſop, whoſe Fables are ſo © one read what Theognis ſays concerning Poverty, 
much celebrated, _— other * Authors, in that ** and the great Care we ought to take to avoid it; 
Sort of ingenious, and inſtructive Fictions. Plu- „ and he will be forc'd to own, that no Miſer could 
tarch, f. ies of * Pittheus, Grandfather, on the * have ſaid more. He/iod ſays: For my Part, J 
Mother's Side, to Theſeus, who liv'd about the © would neither myſelf be juſt amongſt Men, nor 
Time of the firſt Judges of Iſrael, ſays, That be would I have my Son ſo, if we were to be Sufferers 
Science, then in Uſe, conſſted chiefly of Sentences, and © by it; or if Wrong-doers were to prevail over the 
moral Sayings ; ſuch as thoſe which gain'd Heſiod ſo ** Fuft. But this is what I do not believe Jupiter 
much Eſteem, in his Work, entitled, Works and Days. * will ever permit. He muſt have liv'd but a very 
Amongſt the Sentences 7 that Peet, adds he, this is „ little while, or taken but very little Notice of 
one; which is aſcribd to Pittheus ? : Let the Re- © what paſſes amongſt Men; who imagines, that 
ward, thou promiſcſt to thy Friend, be a competent Re- © the moſt virtuous are generally the moſt eſteem- 
ward, Theſe Sentences were generally put into „ ed: And the Man, who expects to ſee any ſuch 
Verſe, after the Eaſtern Manner; which ſerv'd to “ Thing happen, will find himſelf wretchedly 
help the Memory, and give the Precepts a more . Let him but conſult Seneca's Book of 
lively Turn. There is now extant, an Elegiack Providence; the excellent Preface to it by Mark 
Poem of Theognis * of Megara, under the Title of Anthony Muret ; and the Notes of ſeveral learned 
Sentences ; where you have abundance of good moral * Commentators on that Book; and he will plain- 
Reflections. We find Homer, with the other leſs „ ly ſee, that the Miſery which attends Virtue, 
ancient Poets, but more eſpecially the Tragedians, © and the Proſperity of Vice, if we conſider this 
full of Precepts, either direct, or indirect; and that Life only, have always been the conſtant Sub- 
in Works, which ſeem, otherwiſe, rather 5 calculat- ject of Lamentation and Complaint. Yet Heſiad, 
ed for Amuſement, than Inſtruction. But they © more than once, makes the Adherence, we owe 
muſt be read with great Judgment; for the good * to Virtue, depend on the? Riches and Proſperi- 


Lad 


La 


and the bad lie greatly intermixt : For which Rea- © ty which accompany it. Such Diſcourſes were 


ſon Plato baniſh'd them his Republick ; and Plu- „ very proper to perſuade Men, that Virtue is 
tarch wrote a Treatiſe, purpoſely to inform Youth “ but a mere Piece of Cunning, to be made uſe of 
with what Precautions they ought to read their „ whilſt ſucceſsful ; but to be thrown aſide, when- 
Poets. But to ſay nothing of the abſurd Ideas “ ever it was hurtful ; that is to ſay, for the moſt 
they give of the Deity, we find there, amongſt “ Part,—Can any Thing be more flat and low, 
ſome few Inſtances of Virtue, many Characters ex- © than to ſay, as Heſiad does; that if we make a 
tremely vicious; which they are ſo far from expoſ- « Feaft, we ſhould invite none but our Friends, and 
ing as they ought, to the Horror and Deteſtation ** not our Enemies; and that we vught to love them 
of their Readers, that, on the contrary, they are ** only, that love us; and not to viſit any, but 
frequently ſet forth as the very Patterns of Virtue. © thoſe from whom we receive Viſits ?? Much of 
« As there are ſome moral Sentences, which are this Kind is to be found in all the Poets; with 
te true, and ſome noble Sentiments; ſo, likewiſe, whom it is very common, to maintain either Side of 


1 See J. Alb. Fabricii, Bibliothec. Gree. Lib. ii. Cap. ix. F. 5. Tom. i. p. 394. 

2 "Hy Ty, oofiag intivng THAUYTH Tis dic wy dai, ö xenoapre Hold. wimiuu para mii TX i Toi; teſors ef 
lac > ul ye rd ihm Murs Ilirb:w; tives, Micles ave SN 11 1H & 2x4O- So. In vita Theſ. init. P- 4+ Tom. i, 
H. Steph. Edit. And p. 2. A. Tom. i. Edit. Francofurti, 1620. In my firſt Edition I remark'd, that I had followed the Tranſ- 
lation of M. Dacier, except in the Verſes of Head. That Gentleman (in his Notes of the Lives of Plutarch. Tom. i. p. 7. 
Edit. Amt) is very angry with me on this Occaſion, tho' he has vindicated me himſelf, by publiſhing, at the ſame Time, 
a Note of Meziriac, who was a much ym Critic than himſelf, and who explains this Verſe exactly as I do, and as M. 
Le Clerc had done before him. 'The paſhonate Tranſlator produces but a weak Reaſon' for his Opinion, and makes no Reply to 
the Argument drawn from the Manner in which Aiſtotle underſtood the Verſe in Queſtion : An Authority much ſuperior to that 
of all the Dacters. 3 Oper. & Dier. Lib. i. y. 370. Edit. Cleric. cujus vide Not. | 

4 He liv'd about the fifty eighth Olympiad, about five hundred and fifty Years before Ze/us Chriſt. See the Bibl. Græc. of 
Mr. Fabricius, Lib. ii. Cap. xi. . 1. 

s See the Parrhaſiana, Tom. i. Article 1. p. 1. 2. and the fine Diſcourſe of Houdart de la Motte upon Poetry, &c. p. 21, & ſeg. 
Edit. Hell. An ancient Philoſopher, nam'd Eratofthenes, long ago advanced this Propoſition, which does at preſent ſo much 
ſcandalize the Grammarians, and extravagant Admirers of Antiquity : IIounlyy yap iÞn mails roxaocolai yuxaſuyiag, & Waoxania, 
which are the very Words of Strabo, who vainly endeavours to refute them, p. 28, & /g. Edit. Amſt. 1707. and p. 15. D. Edit. 
Caſaub. Nor is it likely, that what Madam Dacier ſays thereupon, in her Preface upon Hemer's Iliad, p. 67, & ſeg. Fat. Paris, 
will make Men quit this Opinion of theirs, who have not devoted themſelves to the idolizing of Antiquity. Perhaps too this new 
Verſion, done by ſo able a Hand, will not a little prejudice the Original, in the Judgment of thoſe who have not toil'd much in 
ſtudying it, notwithilanding the Care Madam Dacier takes, at every Remark, to cry out, This is admirable ! this is divine ! as if 
ſhe had ſome Diſtruſt, that, without ſome ſuch Advertiſement, the great Beauties of Homer would not be perceiv'd. Perhaps too 
it were to be wilh'd, for the better underſtanding this Poet, that his learned interpreter had made ule of the Remarks of other 
learned Moderns ; and that ſhe had not ſometimes fo faithfully adher'd to the ancient, and common Latin Verſion. For Inſtance, 
(Book i. y. 76.) ſhe tranſlates ov debe, aſſure me, inſtead of, tate care, or, conſider what you engage me in; as the ingenious 
Mr. Bos has explain'd it, in his OB. Crit. Cap. xxix. Verſe 132. ins & wag\vuoiai, ſhe has put, you cannot ſurprize me, 
for, fou ſpall not eſcape me; or, you ſhall not prevent what I am reſolv'd to do. It is thus M. Grevizs has corrected the 
common Reading, in his Notes on the Theogony of Hefiod, y. 613. A Correction, which has been copied in the ſmall Editi- 
on publiſh'd by Hefſtean, 1707, and which might have been of great Service to M. Dacicr. Again, Verſe 410. A wail 
abc at Se, the Latin Tranſlator has ridiculoufly put, that all might enjoy their King. M. Dacier has it, that all might 
enjoy the Wiſdom of their Ring; upon which ſhe makes a very curious Remark, which ſhe might have ſpar'd herſelf, if the 
had followed the juſt Explication of Grewius upon Hefiod, who has render'd it, that all might be puniſh'd for the King. See 
Grevius's Hafid, $. 240. who has been copied by the laſt Latin Tranſlator of hs nh Edition. I ſhall take Notice of but 
one Place more, X. 178. where Agamemnon tells Achilles, EI A xaglecs ioos Vie ms ou Toy ide, if you be brave, who 
has made you /o Is not your Valour the Gift of GOD ? This ſhould have been render'd, the Gift of a Deity ; or, of Thetis your 
Mother, as appears plamly from y. 280. But our exceſſive Admirers of Homer, and other Heathen Poets, endeavour, at any 
Rate, to ſind in them the Beauties of the Sacred Writings. 

5 I apply to the Poets in general, what Mr. Le Clerc ſays of Hefiad, in the Extract inſerted amongſt the Additions of the 
Jaurnal de Trevoux, Edit. Hell. Tom. 1. p. 262. 7 Parrhaſ. Tom. i. p. 45. 

Oer. & Dier. Lib. i. Y. 270, al. 268, & ſeg. T uſe the Words of the Journal above cited. See here the Greek 
Verſes of the Poet : Nty & iyw An, abreg iv arbewroios Jixai®- "Em, An ippog dig. imei Kaxey 4 , "Emwpwas, ü wito 
* N aNxuTreD» igel. AN ray ETW le F²π]˙]˖ Al TegniXieauves. 

9 See Verſe 281, al. 278, 279, & 284, al. 283. 

0 Te PiAtgl in df xankiv, Tor N xb izons. Verſ. 342, al. 340. Te p. Aci Gini, * TW gibi meoornas Verl. 353» 
al. 351. it Parrhaſ. Tom. i. p. 46. | 
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the Argument, without affording the Means of diſtin- 
raibing den, the good and the bad. This may be 


abundance of Paſſages out of the Poets, that will ſerve 
to maintain both Sides of” the Queſtion, upon ſeveral 


HE. firſt that occur, are thoſe ſeven famous 
Cotemporaries, call'd the Wiſe Men of Greece ; 

viz, * Thales of * Miletus, Pittacus of Mytilene, Byas 
of Priene, Solon the Athenian, Cleobulus of Lindus, 
My/ſo of Chen, a Town of Laconia, and Chilo of 
Lacedemon. All theſe, except Thales, govern'd 
the States where they liv'd; and every one knows, 
that Solon was one of the greateſt Legiſlators of 
Antiquity. Their Knowledge * conſiſted in certain 
ſingular Sayings, or Sentences, expreſs'd in a lively and 
conciſe Manner. Being one Day all together, they con- 
ſecrated to Apollo, as the firft Fruits of their Wiſdom 
theſe two Sentences, which dre now become common Pro- 
verbs; and caus'd them to be written in Letters of Gold 
over the Door of the Temple of Apollo at Delphos : 
Know THYSELF : And, Too MUCH OF NOTHING. 
The Ancients have tranſmitted down to us ſeveral 
Apophthegms of theſe ſeven wiſe Men 5. I ſhall 
content myſelf with reciting here the principal ones 
of * Thales, the Founder of the Tonick Set. God, 
&« (ſaid he,) is the moſt “ ancient of all Things, 
« for he is uncreate. The World is the moſt beau- 
« tiful of all Things, for it is the Work of Gop.— 
\« Gop * is what hath neither Beginning, nor End. 
« They who commit any wicked Action, are ſo far 
« from being able to hide it from his Eyes, that 
they cannot even conceal their Thoughts from his 
« Knowledge, —Perjury is worſe than Adultery. 


PITHAGORAS, . the Diſciple of Thates and 
of Pherecydes of Scyros **, and Founder of the 
Ttalick Sec, confiderably '* enrich*d the Science of 


of the Science of MORALITV. 


ſeen in the ColleFion of Stobæus; where you may find 
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moral — But our proper Buſineſs here is 
with thoſe, who make it their Profeſſion to in- 
ſtruc, and not to entertain. Let us run over the 


moſt celebrated of theſe, as they lie in order ot 
Time. 


«© —— The moſt difficult Thing in the World is, 
e to know one's ſelf : The moſt eaſy to preach it 
© to others. He is the happy Man, who enjoys 
% good Health, finds Fortune favourable, and has 
e cultivated his Mind with uſctul Knowledge: 
« Which we ought to value ourſelves more upon, 
than the adorning and ſetting off our Perſons. 
The beſt Way, to live up to the Rules of 
«© Tuſtice, is, to avoid doing that, we blame in 
e others We ought to be mindful of our abſent 
% Friends, as much as if they were really preſent. 
“Do not enrich thyſelf by unjuſt Methods. — 
Expect the ſame Treatment from your Chil- 
% dren, which your Parents have receiv'd from you. 
« — Nothing is more uſeful than Virtue : For it 
“ makes all other Things uſeful, by applying them 
e to good Purpoſes. —Nothing is more pernicious 
e than Vice: For it makes a bad Uſe of moſt 
© Things.—** Love Learning, Temperance, Pru- 
&« dence, Truth, and Fidelity. Endeavour to ac- 
e quire that Skill, which ariſeth from Experience; 
t“ be induſtrious, ſociable, friendly, diligent, fru- 
&« gal; love Arts and ! I know not wic- 
ther a favourable Conſtruction can be put upon 
the following Sentence of Thales, The beft Con- 
ſolation under Misfortunes, is to ſee one's Enemy more 
unfortunate than one Sſelf. 


SECT, XVII. 


Morality ; yet it fill contim?d to be but a Collection 
of obſcure, and indetermin'd Precepts; unattended with 
either Reaſoning, or Proof. Arifgotle ſpeaks of him 


Interpr. & p. g. Edit. Colon. 


5 See a 
aliquot Academicis explicata, c. at Hall in Saxony, 1699. 
He was born in the firſt Vear of the thir 
See Petav. D. Temp. Tom. 11. p. 303. 
7 TgzoWbralo Tw i, Orig. xyiriilor yap. 
Colon. 
of the Philoſophers, contain 
s Ti 23 deer; 70 
erleunr@- alma A G Sar par®,, . XT. {40 


; 
To aMw uu. ibid. Tis wider ; & To e Twp 4195 
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Allobr. See the Bibl. Cboiſie of Mr. Le Clerc, Tom. ii. p. 49, 
Teoaſwpuin. Plutarch. in conviv. ſap. 

10 Ola TH iti, owPgoounr, Peirnow, aniliar, mir, i 
rm. iii. p. 46. lin. 25. Edit. Genev. 1609. 
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'2 He flouriſh'd about the ſixtieth Olympiad, five hundred 
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Our Author ſhould have ſaid Syros. 
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But a Native of Pbænicia. See Menage on Diog. Laert. Lib. i. F. 22. 
3 Septem fuiſſe dicuntur uno tempore, qui ſapientes & haberentur, & vocarentur. 
fuis prefuerunt. Cicer. de Orat. Lib. iii. Cap. xxxiv. © *Tis ſaid, there was ſeven at one Time, who were reputed, and 
* call'd Wiſemen, by way of Excellency. All theſe, except Thales of Miletus, govern'd their reſpective Cities.“ 
4 Kai xalapaly uy Ty ar Ti coPiar Todulny Soar, enpala Beaxia Es- f indrw © 
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eatiſe of Mr. Buddeus, entitled, Sapientia veterum; hoc eft, dicta illuſtriora ſeptem Gracie ſapientum, diſſertationibus 
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and forty Years before 7/5 Chriſt. Authors are not agreed 
the Time of his Birth and Death. See J. Alb. Fabricii Bibl. Græc. Lib. ii. Cap. xii. F. 1. 40 Bayle's Dit. Not. (B). 


See Menag. Olſervat. on Diog. Laert. p. 69. Col. 1. and Cellar. G l 
p. 834. & Suidam in OcgexuIns. & Strab. Geogr. p. 487. B. © (Broke 
. '* Dacier's Life of Plato, p. 68. Edit. Paris. You may, alſo, conſult the Life of Pythagoras, by this learned Perſon, 


in 1706, before his Tranſlation of Hierocle;'s Comment on the Golden Verles ; and of thoſe Golden V 
"ymbols, attributed to Pythagoras. 
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1 Thus they are named, and placed by Plato, in Protagor. Tom. i. 1. 343. A. Edit. Serv. And p. 205. G. Edit. Lamar. 
Others, inſtead of Myſo, put Periander of Corintb. Some make the 


umber greater. See Diog. Laert. Lib. i. F. 13. ibique 


But Edit. Co/on, p. 13. 
Hi omnes, præter Mileſium Thalen, civitatibus 
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ty fifth Olympiad, 640 Years before Je Chrift, and died aged ninety two Years. 

Kd N, xoopE- minpa yap Oe. Dig, Laert. Lib. i. F. 38. & p. 23. Edit. 

With regard to the Ideas of Thales, about the Deity, ſee the Remarks of 1 7 Abbe . 4 4. Theology 
d in the third Tom. of his Tranſlation of Ciceros's Dialogues de naturd Deorum, p. 238. 
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40 An Hiſtorical and Critical Account 


as the firit who altempted to treat of Virtue ; and 
Horace ſays, * That he was no bad Mafter on the 
Subjetts of natural Philoſophy, and Morality. 

Before his Time, thoſe who excell'd in the ſpe- 
culative and practical Sciences, and were diſtin- 
guiſh'd by an exemplary Life, were call'd Sages, 
or wiſe Men ; which, according to the Stile of the 
Greeks, * meant the ſame with what we now-a- 
days term learned, or Men of Letters. Pythagoras, 
however, finding ſomething too aſſuming “ in this 
Title, took another inſtead of it; by which he 
ſignified, that he did not think fit to arrogate to 
himſelf the actual Poſſeſſion of Wiſdom, being only 
an humble Enquirer after it ; and therefore he gave 
himſelf the Appellation of Philoſopher, or Lover of 
Wiſdom : A Name, which has been ever ſince given 
to thoſe, who make it their Buſineſs to ſtudy Na- 
tural Scence and Morality. ** Pythagoras la- 
* bour'd uſefully to reform, and inſtruct the 
World. His Eloquence muſt have been very 
4 powerful, ſince his Exhortations influenc'd the 
„ Inhabitants of a large City * (famous for its Cor- 
* ruption of Manners) to baniſh Luxury, and live 
according to the Rules of Virtue. He prevail'd 
„even with the Ladies to part with all their fine 
„ Cloaths, and Ornaments; and to preſent them 
as an Offering to the principal Deity of the Place. 


lt was his principal Care to correct the Abuſes 


“ committed in the “ Marriage State; without 
„ which he thought neither publick Peace, Liber- 
„ ty, a good Form of Government, or any the 
« like Things, for which he labour'd with very 
great Zeal, could make the People happy.— 
« His Affection for the publick Good, determin'd 
him to offer his Inſtructions to the Great at their 
* own Palaces. —He had the Fortune and 
Glory of having form'd Diſciples, who prov'd 
excellent Legiſlators; ſuch as Zaleucus, 9 Cha- 
© rondas, and others.” He had travePd “ ve 

much in the Eaſt; more eſpecially among the E- 
gyptians, the Perfians, and the Chaldeans; from 
whence he brought many of his Notions, with his 
Method of Teaching; for he deliver'd his moſt 
excellent Precepts under the Vail of Symbols and 
Enigma's; and there is but too much of the Myſ- 
tical, for the moſt Part, in the cleareſt of his 
Principles of Morality. He had two Ways of 


„ moſt excellent 


teaching; the one for Strangers, which was ob- 
ſcure, and enigmatical ; the other for his own 
Diſciples, which was plain, and inſtructive. It is 
not certainly known, whether he left“ any Thing 
in Writing; but certain it is, that we have now no- 
_ of his 239 little Poem, call'd, We 
olgen Verſes of Pythagoras, was: compos'd by one 
of his Diſplcs, which ſome affirm to be 2 
others ** Empedocles. I ſhall here give the Reader 
a general Account of his Notions, as far as the 
relate to Morality. He believ'd the Unity of a ſu- 
preme Gop, or a firſt Being; whom he conceiy'd 
to be of a Nature impaſſible; and which falls not 
under the Cognizance of the Senſes, but is Inviſible, In- 
corruptible, and ſolely Intelligible. As he made great 
Uſe of Arithmetick, or Science of Num 
to expreſs his Thoughts by, he ſaid, that Virtue, 
Health, Friendſhip, every Thing that is good, and even 
GOD himſelf, were nothing but Harmony. *Tis well 
known, ** that he had his Opinion, concerning the 
Trauſmigration of Souls, from the * ot- 
withſtanding which, he ſpeaks of Hell, and the 
Pains of another Life; in which“ he is not very 
conſiſtent with himſelf. © Nothing in the World 
© can be more admirable, and Chriſtian- like, than 
« what he ſays of the main Deſign, and Aim of 
« our Actions and Studies: For he held, that the 
** Study of Philoſophy ** tends to bring Men to 
* a Reſemblance of Gop.— His Doctrines con- 
% tain'd '? two Parts; which may very well be 
* compar'd to the Purgative, and Unitive Ways; 
« about which our 7 have ſaid ſo many 
* fine Things.— The Acquiſition of Truth was, in 
* his Opinion , the only Way to become like 
* Gop: But the Way to diſcover Truth, is to 
« ſearch after it with a Soul that is purif d, and 
© has ſubdu'd the Paſſions of the Body. The Fol- 
© lowers of ** this Philoſopher taught, that a Man 
© perfefts himſelf three Ways: Firſt, by conver- 
fing with the Gods; becauſe, during ſuch Com- 
* merce, he abſtains from every evil Action; and 
* thereby makes himſelf like the Gods, as far as 
* ſuch a Thing is poſſible. Secondly, by doing 
© good to others,; for this being the peculiar At- 
& tribute of Gop, is, in us, an Imitation of him. 
& Thirdly, by departing out of this Life. The 
wiments of Heaven ever con- 
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1 Il:@TO- ub By iextiencs Ileyoean; Wee: a tire, Magn. Moral. Lib. i. Cap. i. P. 145. C. Edit. Paris, 1629. & p. 192; 


A. An. 1654. 
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Cap. i. Num. 10 is not over-well grounded. 


on ſordidus autor Nature verigue. Horat. Lib. i. Ode 28, 21 See thereupon Meſſrs. Le Fewre, and Dacier. 
3 See Scheffer. de Nat. & Conftit. Phil. [talice, Cap. vi. So that 


critical Cenſure of La&antins, Iaff. divin. Lib. iv. 


* Cicer. Tuſc. 52. Lib. v. Cap. iii. Diog. Laert. Lib. i. Num. 12. & p. 8. Edit. Colon. Allob. 


Mr. Bayle's Dictiona, y, p. 2441. ſecond Edition. 


6 Crotona, in Italy. See Juſtin. Lib. xx. Cap. iv, per totum. 


7 See Rem. (F) in Bayle's Dictianary, p. 2442. Col. 1. 


8 Vid. * (G). 


9 See Jamblich. in vita Pythag. Lib. i. Cap. xxx. F. 172. and Dieg. Laert. Lib. viii. 5. 16. & p. 577. 
9 See Diog. Laert. ubi ſupra, F. 2, 3. ibigue Interpr. And p. 568. Edit. Col. Allob. 


11 See Scheffer. de Nat. & Conſt. Phileſ. Ital. Cap. xiii. 


'2 See Diog. Laert. ubi ſupra, F. 7. ibigue Interpr. and the Bibl. Gree. of Mr. Fabricius, Lib. ii. Cap. xii. F. 4. 


13 See Mr. Fabricius, ubi ſupra, F. 6. p. 469. 
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14 Or yap ieh. debhnr » wabzlen, &ëgale 4 7 axygaloy x) vdnle Uu e T6 wearer, Plutarch. in Numa, p. 65. 
vie ; 


B. Edit. Francef. and p. 118. Edit. H. Steph. See 


s Dick. Not. (N) p. 2446. Col. 1. 


is Typ Ts aciiny Agel rivet, x) TY bia, x) To alali»s away, x} Toy Oabr——PriAiar Te chat, train iowa. Diog. Laert. 
Lib. viii. . 33 and Edit. Col. b 689. See Ariftet. Mag. Moral, Lib. i. Cap. i. p. 192. A. whe. : 

16 See Diag. Laert. ubi ſupra, F. 14. ibigue Interpr. and p. 569. Edit. Colon. Heredot. Lib. ii. Cap. exxiii. Diod. Sic. Lib. i. 
p. 88. B. towards the End. Mr. Dacier pretends to explain, in a figurative Senſe, this Opinion of the Tranſmigration of Souls, 
but ſee what Mr. Le Clere ſays to it, Bibl. Choiſ. Tom. x. p. 185, & %%. Compare here, alſo, the Remarks of M. T Abbe 
Oli vet, on Cicero's de naturd Deorum, Tom. iii. p. 264, and following. | 

17 See Mr. Bayle's Dic. Rem. (F) towards the End, p. 2445. Col. 2. and Rem. (M) p. 2445. Col. 2. 

„ Hase n Seta dudrwow A; x Th; Tvaſogixtrs Qineoofiag TH riRë ra oxomir inxatune, Hierocles in Pref. ad Carm. 
Aurea, circa finem, p. 13. Edit. Necdb. and p. 9. Edit. Lond, Taxgd vue, AAT rail To Tivdaycea, TINS dpoiweow Org. Stob. 
Etlog. Lib. it. Cap. iii. p. 163. lin. 44. 1 have here all along taken the Words of Bayle, Rem. (N) Artic. Pythagoras. p. 2446. 


Col. 2. 
19 See Scheffer. de Nat. & Conft. Phil. Ital. Cap. x. p. 78. 


:2 See the Words ( Myſtique and Quieti/me ) in Dictionnaire Univerſel, & Trevoux, 1721. 


:2 Aud Phot. Cod. ccxlix. p. 1313. lin. 55. Edit. Rote. 


*3 AwTzecr, by T9 40 erty Oed yap Tivo wy Helag H,,. Thid, lin. 58. 


| 3 


#1 Scheffer. ibid, Cap. vii. 


60 ferr'd 


« ferr'd on Men, are, according to Pythogoras , 
« thoſe of ſpeaking Truth, and dong good Of- 
« fices : Theſe two Things, ſay the 'ythagoreans, 
« reſemble the Works of God.” This Philoſo- 
her very earneſtly recommended Sobriety, and 
Moderation in all Sorts of Pleaſures. He forbids 
3 the leaving this World without expreſs Order from our 
General, that is, GOD, who has given each Man his 
Poſt here. But, when we are call'd upon to quit 


NAXAGORAS, © the firſt of the 7 Ionick 
Set, (if we except Thales) who acknowledg'd 
for the original Cauſe * of the Univerſe, an infinite 
Spirit; was, nevertheleſs, generally look*d upon as an 
Atheiſt : becauſe he ſaid, that 9 the Sun was nothing 
elſe but a Globe of Fire, and the Moon but an Earih , 
that is to ſay, becauſe he denied, that there were ſpiri- 
tual Subſtances join'd to theſe Planets , and, conſe- 
quently, that they were Deities, © Before ever the 
« Goſpel had taught Men, to renounce the World 
& and its Riches. in order to proceed more ſpee- 
&« dily in the Way of Perfection; there were Phi- 
c loſophers who comprehended this Truth ſo far, 
<« as to fell their Eſtates, in order to apply them- 
e ſelves more freely to the Study of Wiſdom, and 
« the Search of Truth.” Thus far Mr. Bayle : 
But as he ſeems here to attribute to the Goſpel, ac- 
cording to his wonted Cuſtom, overſtrain'd Notions 
of Morality ; ſo he extols a little too much the 
Conduct of theſe ancient Philoſophers ; in which 
there was more of Oſtentation, and a miſtaken No- 
tion of Diſintereſtedneſs, than of true Wiſdom : for 
we may make a good Ule of our Riches ; nor is 
the entire relinquiſhing of them neceſſary, to a more 
cloſe A to the Study of Truth, and Virtue. 
« But, be that as it will, Anaxagoras "*, after hav- 
„ ing convey'd ** all his Patrimony to his Relations, 
&« applied himſelf wholly to the Study of Nature, 
« without, in the leaſt, intermeddling with public Af- 
ic fairs; which occaſion'd his being aſk*d, whether 
&* he had no Concern for his Country? His Anſwer 
« was admirable ; no Chriſtian Philoſopher could 
« have made a better: Zes, ſaid he. pointing to 
te the Heavens, I have an extraordinary Care for my 
& Country. Another Time“ one aſk'd him, To 
« what End he was born ? To contemplate, replies 
« he, the Sum, the Moon, and the Heavens, Ac- 
« cordingly he plac'd the Sovereign Good, or 
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41 
this Life, he would have us do it with a good 
Grace, and without any Concern for the Loſs of 
the Pleaſures of this World; all which he ſignifies 
to us by this ſymbolical Sentence : Not to return 
back again, when we are once enter'd upon our Jour- 
ney. Another of his Symbols ordains, 1 to 
paſs the Equilthrium cf the Balance , intimating, 
that the Rules of Equity, and Juſtice, ought exactly 
to be followed. 


SECT. XIX. 


e the chief End of human Life, in Contemplation, 
„ and in that free State of Mind, which Contem- 
% plation produces. '* He thought the Condi- 
&« tions “ of Life, which appear'd leaſt happy, to 
& be the moſt ſo; and that thoſe, who taſted true 
«© Happineſs, were not to be found among the 
« Rich and Honourable ; but among thoſe, who 
« improv'd a ſmall Spot of Ground ; or who, 
« void of all ambitious Cares, apply'd themſelves to 
e the Study of the Sciences. He " was the 
« firſt, who ſuppos'd the Poems of Homer to be 
« Books of Morality, where Virtue and Juſtice are 
« explain'd by allegorical Narrations. 

% Archelaus, ? the Scholar of Anaxagoras, ap- 
« ply'd himſelf chiefly to Natural Philoſophy, as 
80 fix Predeceſſors had done; but ** he carried Mo- 
<« rality to a greater Height. He was not over-or- 
e thodox, for he maintain'd * that human Laws 
« were the Origin of all moral Good; that is to 
& ſay, that he did not admit the Law of Nature, 
e but admitted of poſitive Laws only; and, con- 
t ſequently, believ*d, that all Sorts of Actions are, in 
« their own Nature, indifferent; and that they be- 
* come good, or bad, according as it ſhall pleaſe 
«© Men to eſtabliſh ſuch or ſuch Laws.” I] cannot 
ſay, whether what has been alledg'd be exactly con- 
formable to the Sentiments of Archelaus : But cer- 
tain it is, that Socrates, his Scholar and Succeſſor, 
had quite different Ideas of the Nature and Founda- 
tion of the moral Part of human Actions. Perhaps 
it may be in this Caſe, as it is with reſpect to ano- 
ther Opinion of this ſame Philoſopher, which, in 
the Judgment of a very learned Man, * appears 
not to be well grounded : But be this as it will; 
let us now pals on to his Scholar, who, in every 
Reſpect, much excelPd his Maſter ; and under 
whom Philoſophy took a quite different Turn, 


3 Petatque Pythagoras injuſſu imperatoris, id eſt, Dei 
(in his Phædo, 
from the Doctrine of Pythagoras. 


ia U 13a indleobas. 


about ſeventy two Vears. 


® See Diog. Laert. Lib. ii. Sect. 6. and Ed. Calon. p. 91. 
1 Mr. Bayle's Dict. Art. Anaxagoras, Rem. (A). 
1 Ibid. in the Text, p. 214. 


p. 92. Edit. Colon. Allob. And Edit. Amſtel. Sect. 7. 


Hall in Saxony, Tom. ii. Gbſerv. 14. 


in extern, Sect. 9. And p. 362. Ed. S. Gryph. 
p. 309. Col. a. 


22 Kai To Axt eO 3 T9 ae 8 PUTH, ang vie. 


*3 See Mr, Le Clerc, in his Bibl. Choiſie, Tom. i. p. 86. 


1 Tobayicas ue, Ibo rar ix ru Ord- Toig ab νοονν,,˖Üiiονοοννν xanira, To, Te annbivers *% To eVeglclenv* *% fecilibe, ors 2 
tors Tois Oray telou i lian. Var. Hift, Lib. xii. Cap. lix. Ed. Perizon. & Tornæs. 
2 See Diog. Laert. ubi ſupra, Sect. 9. and Ed. Col. p. 573. and Famblich. Sect. 41, 42. Ed. Kuſter. 
, 4 prefidio & ſtatione vitæ decedere. Cicer. de Senectute. Cap. xx. 
61. And p. 377. B, C, D. Ed. Lemar.) aſeribes this Precept to Philolaus, a Pythagorean, who doubtleſs had it 


Plato, 


* Aic 9 TY, eig amodnpiar Hadi Hν,ẽiręgi pie, wf Toh anaatlopirog T5 gie, wiiinlupilinag; ixow T8 Cav, wite os TOY 
Diog. Laert. ubi ſupra, Sect. 18. And p. 579. Ed. Colon. Allob. 
5 To ot, Zvy por unegeciviw, Teri T9 l g Jixai wh rigecaivicw, 


He was born at Claxomene in Jonia, about the ſeventieth Olympiad, five hundred Years before Jg, Chrift. He died aged 


Ibid. Sect. 18. And Edit. Colon. p. 578. 


7 Ralph Cudworth, in the Extract of the Bibl. Choiſ. by Mr. Le Clerc, Tom. ii. p. 56. See alſo Tom. i. p 


. 83, 
9 Ibid. Sect. 8. and p. 93. Edit. Celan. Allobr. 


12 Dog. Laert. ubi ſupra, SeR. 7. and p. 92. Edit. Colon. Allobr. 
13 Ole. g wed; Tor eimovic, odd co pines The WalpidO- 3 t in, ih yag o wi π de, dias To Sear, Thid. 


14 Eęgalubelg mole, eig v yeyirilas 3 Eig Jewgiav, pn, „Ale x orhnvng x) Sg. Ibid. p. g5. Ed. All:b. Amſtel. Sect. 10. 
"5 Clem. Alex. Strom. Lib. ii. p. 416. This Thought is criticis'd very impertinently by Ladtantius, 
& ſeq. Edit. Cellar.) who groſly makes Anaxagoras mean it of the Eyes of the Body. 
16 Bayle's Dif. ubi ſupra, Rem. (N.) p. 226. Col. 1. 
'7 Nec parum prudenter Anaxagoras interroganti cuidam, quiſnam efſet beatus : Nemo, inquit, ex iis, quos tu felices exiflimas : ſed 
eum in eo numero reperies, qui a te ex miſeriis (vel miſeris ) conſtare creditur. 
exigui ruris, aut non ambitio/# doctrinæ fidelis, ac pertinax cultor ; in ſeceſſu, quam in fronte beatior. Val. Max Lib vii Cap. ii. 
13 Diog. Laert. ubi ſupra, Sect. 11. Lib. ii. and p. 95. Edit. Colon. Allob. 
19 Some ſay he was born at Athens, others at Miletus: His Age is not certainly known, See Bayle's Dict. Rem. (A ) Tom. i. 
| 20 The Words of Mr. Bayle, ibid. in the Text, p. 310. 
Ee N x) dre. dag ri; Hur. Diog. Laert. * by Sect. — And p. 99. Ed. Col. 

id. Sect. 16. 


(Lib. iii. Cap. ix, Num. 5. 
See the Ob/ery. Selectæ, &c. printed at 


Non erit ille divitiis, aut I abundans : ſed aut 
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42 An Hiſtorical and Critical Account 


8 ECT. XX. 


OCRATES *, the worthieſt Man, and wiſeſt 

Philoſopher of all Heathen Antiquity, was * the 
firſt who, knowing that what paſſes without us concerns 
us not, and affords Matter rather curious, than uſeful, 
applied himſelf more particularly to the Study of Mora- 
lity ; and treated it in his Diſcourſes more methodically, 
than any who had gone before him : And for this 
Reaſon it is, that he has been look'd upon as the 
Father of moral Philoſophy ; not that he was 
the very firſt Philoſopher, who laid “ down Rules 
for the Conduct of Life: We have the expreſs 
Teſtimony of Ariſtotle thereupon. Pythagoras, ſays 
he, was the firſt who attempted to treat of Virtue, —— 
* And after him Socrates did it more accurately, and in 
a more extenſfvue Manner. Socrates 5 wrote nothing: 
His Inſtructions were only, the familiar Diſcourſes 
he had with all Sorts of People; for he ſet up no 
School, nor did he communicate his Thoughts onl 
to a certain Number of Scholars. He had an ad- 
mirable Way of diſconcerting, and turning into 
Ridicule, the Sophiſts of his Time, who being Maſ- 
ters of no other Learning, but a falſe Rhetorick, 
and the Art of maintaining, by vain Subtilties, ei- 
ther Side of the Queſtion, on all Sorts of Subjects, 
entirely corrupted the Principles of their Youth, 
and thereby acquir'd, with immenſe Riches, a great 
Reputation among the Unlearned, and the Popu- 
lace. Whenever he had to do with any of theſe 
Pretenders to Learning, who made it not their Bu- 
ſineſs honeſtly to ſearch after Truth ; or with thoſe, 
who were 8 in Favour of them; he con- 
tented himſelf with only confuting them, and in- 
volving them in Contradictions, without ever de- 
ciding himfelf the 45 in Debate. He 
« proteſted openly *, that he knew nothing, and 
« had always theſe Words in his Mouth ” ; That 
tc there was but one Thing that be certainly knew, 
« which was, that he knew nothing. He talk'd 
« thus, to confound the Pride of all thoſe, who 


« boaſted of Sciences, which they had not, and 


« which it was even impoſſible for Man to acquire. 
« He did not eſteem that to be Knowledge, which 
& proceeded no farther than Doubts and Conjec- 
&« tures z nor calPd him a clear-ſighted Man, who 
“ ſaw no better, nor farther than his ſhort-ſighted 
« Neighbours —— But to infer from hence, that 
« he had a Mind to introduce Uncertainty in all 
« Sorts of Knowledge; and to pretend, that his 
« ſaying he knew nothing, was in effect to ſay, 
c that * knew not that Virtue was good, that a 


© Man ought to love his Country, or, that he 
% ought to have an Averſion to Vice: This, I 
% ſay, would be to miſtake his Meaning, and to 
&« put a very harſh Interpretation upon his known 
« Humility. He could not but be well aſſur'd, that 
« true Happineſs conſiſted in Virtue, ſince Virtue 
« was his only Aim in all his Actions. He muſt have 
© been ſenſible of the Obedience due to the Laws, 
« ſince he himſelf obſerv'd them: that Arrogance, 
«© Hatred, and Ingratitude, ought to be had in 
« Deteſtation, ſince, he did his utmoſt Endeavour 
to make them 6dious. And finally, he could 
ce not but have ſtedfaſtly believ*d there was a God, 
« and that he ought to be ador'd ; for he never 
& ceas'd talking of his Benefits towards us; and 
&* of the Duty and Reverence we owe him. There- 
& fore we find * Cicero defirous, that we ſhould ex- 
«- clude Socrates from the Number of thoſe who 
deny, that there is any Certainty in human Know- 
* ledge ; it being very unreaſonable to make that 
« great Man, who had fo clearly taught the Rules 
of Juſtice and Piety, to be the Author of this 
& dubious Doctrine, which deſtroys all Religion and 
„ Virtue whatever.“ Thus does the French Author, 
who has given us his Life, juſtify him. © 5 
„ crates acknowledg'd one only fupreme God, as 
% maniteſtly appears by thoſe Diſcourſes of his, 
„ which X:n9phbon has preſerv'd to us. But it is 
not true, that he rejected the inferior Deities ; and 
*© that he was for this Reaſon put to Death. *Tis a 
e vulgar Error, which Mr. Cudworth has very well 
*« refuted, tho? maintain'd by ſeveral of the Fathers. 
„It appears by the Euthyphro of Plato , that all 
„ the Impiety laid to his Charge was, that he had 
* openly condemn'd all the Fables concerning their 
* Gods, in which wicked and impious Actions 
« were attributed to them, altho* he had, at the 
* ſame Time, own'd inferior Deities, as may be 
& ſeen by ſeveral of his Diſcourſes. The People 
„ imagin'd, that thoſe Fables could not be rejected, 
«© without denying, at the ſame Time, the Deit 

of thoſe, of whom they were related; in whic 

they reaſon'd better than Socrates: For, in fine, 
the only Knowledge they had of Jupiter, and the 
reſt of their Gods, was no other than what they 
had receiv'd by Fiction, or oral Tradition; and 
if that Tradition was to be look*d upon as im- 
* pious, or falſe, then it muſt neceſſarily follow, 
that the whole of what was ſaid, concerning the 


* Gods of Athens, ought to have been rejected. 


: He was born the fourth Year of the ſeventy ſeventh Olympiad, four hundred and ſixty nine Years before Fe/us Chrift, and 
died aged ſeventy Years. See his Life, by Mr. Charpentier ; and the Silve Philologice of Mr. Le Clerc, publiſh'd in 1711. Cap. iii. 

2 Dacier's Preface to M. Antonin. A 3 a. and in the Life of Plato, p. 68. : 

3 Socrates mihi videtur, id quod conflat inter omnes, or a rebus occultis, & ab ipſa natura involatis, in quibus omnes ante cum 


Philoſophi occupati fuerunt ; awvocaviſſe Philoſophiam, 


ad vitam communem adduxiſſe ; ut de virtutibus & witiis, omninogue de bonis 


rebus & malis, quereret ; caleſtia autem vel procul efſe a noſtra cognitione cenſeret ; vel fi maxim# cognita eſſent, nibil tamen ad bene 


wivendum, Cicer. Academ. Quzſt. 1, 


« It is agreed by all, and indeed appears to me, that Socrates was the firſt who reſtor d 


«« Philoſophy to its true Uſe, by recalling it from the Inveſtigation of occult Cauſes, and uſeleſs Speculations, which employ'd all 
« the Philoſophers before his Time, He ro 3x it to Practice, by diſtinguiſhing the Nature of Virtue and Vice, and aſcertaining 


« the Difference between moral Good and 


„Reach, or ever ſo well known, of very little Importance towards the Regulation of our Conduct. 


vil. The Diſquiſitions of natural Philoſophy, he regarded either as beyond our 
See, alſo, Tu/c. Quæſt. 5. 


Cap. iv. and Diog. Laert. Lib. ii. Sect. 21. and q5. ibique Interpr. And p. 101, 102. and p. 120. Ed. Colon. 
4 Mila rec re Toxęa rue ii e., BN, x) ins Tio eren urig Tovluv, Ariſtot. Mag. Moral. Lib. i. Cap. i. P- 192, B. 


See the reſt of the Paſſage above cited, Se. 18. Not. 1. p. 40. 


See the Bibl. Græc. of M. Fabricius, Lib. ii. Cap. xxiii. Sect. 30. Tom. i. p. 825. Obſerve, that when Horace ſays, Rem 
tibi Socraticæ poterunt oftendere chartæ, Artis Poetic. Verſ. 310. he means only the Writings of his Diſciples. 


6 Charpentier's Life of Socrates, p. 83. & ſeq. Edit. Amſterd. 


7 Kai t wiv nd, N aurd TETO U⁰ν˖]. Diog. Laert. Lib. ii. Sect. 32 and Ed. Col. p- 1099. See thereupon Caſau!. 
& Menag. & Cic. Acad. Quæſt. 1, 4. and Davis, i. I. As, alſo, Plato, Apolog. p. 360. E. Edit. Lænar. and p. 21. D. Serras. 
Quorum e numero [qui negaſſent quidquam ſciri, aut percipi poſſe :] tollendus off & Plato, & Socrates— 4 ſe ipſe detrahens 
in diſputatione, plus tribuebat tis, quos wolebat refellere. Ita cum aliud diceret atgue ſentiret, libenter uti ſolitus eft ea diſſimulatione, 


quam Graci tiguniay vocant, Acad. Queſt, Lib. iv. Cap. v. 
9 Bibl. Choifie of Mr. Le Clere, Tom. iii. p. 70, 71, 72. 
10 P. 6. A, B. Tom. i. Ed. Serrani. And 
11 See what Xenophon ſays in the Beginning of 

2 . 


7 E, F. d. and Edit. Lewar. 
e firſt Book of Memorable Things, p. 708, 709. & ſeq. Ed. Paris, 1625. 
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That 


4e That there is a God, might then as well as now 
« be believed, without admitting thoſe Fables : 
« But how could it have been ever imagined with- 
« out them, that there was a Jupiter, a Saturn, 
« &c ?” The natural Idea of a Deity, which is 
abſolutely incompatible with Vice, prevented So- 
crates from ſeeing this Incoherence in his Princi- 
ples. Nothing can be finer than what he ſays of 
1 divine Providence; and his Maxim upon Prayer, 
is worthy the Light of the Goſpel. When he 
« pray'd to the Gods, he ſimply aſk'd them to 
grant him what was good; becauſe they Knew 
« better than we do, what Things are truly fo ; 
« and he ſaid, that they who aſk'd either Gold, 
« Silver, or ſovereign Power, made as abſurd Re- 
« queſts, as if they had aſk'd to game, or to fight, 
« or deſir'd any Thing elſe, that might eaſily turn 
« to their Prejudice.“ Let us now fee what his 
Sentiments were concerning the Law of Nature. 
« There are * (ſaid he) certain Laws which are 
« not written ; by which he means thoſe which are 
« univerſally receiv*d throughout the World: But 
nevertheleſs Men did not make them; * For all 
« Men could not aſſemble themſelves together in 
« any one Place; neither could they all ſpeak the 
« ſame Language. They * were therefore made by 
« the Gods: for in the firſt Place, it is a Point 
« univerſally acknowledg'd by all Mankind, that 
« the Gods ought to be ador'd. It is a Maxim 
« equally acknowledg'd, that every one ought to 
« honour his Father and Mother : and that Fathers 
« and Mothers ſhould not marry with their Chil- 
« dren. No one ever violates with Impunity, (adds 
« he) any one Law eſtabliſh'd by the Gods. There 
« are Puniſhments attach'd to the Crimes com- 
« mitted againſt theſe Laws, which Puniſhments 
« jt is impoſſible to eſcape ; whereas a Man may 
« eaſily guard againſt the Severity of human Laws, 
« after he has tranſgreſs'd them ; either by taking 
« his Meaſures ſo well that he cannot be convicted, 
« or becauſe he has Power enough to violate them 
« without Fear of Puniſhment. To do good to 
« them, who have done good to us, is, alſo, an uni- 
« verſal Law. Whoever breaks this Law, is ſuffi- 


of the Science of MORALITY. 


Ln 
45 
„ ciently puniſh'd, becauſe, being deſtitute of 
„Friends, he is forc'd to betake himſelf to thoſe 
„ who have him in Averſion. For are not thoſe 
the beſt Friends, who do us good Offices, when 
&« we are in need of them? But if he, who has re- 
e ceiv'd Favours from them, proves unthankful, 
* does he not draw upon himſelf their Hatred by 
« ſuch Ingratitude? And yet, as he finds it a great 
« Advantage in preferring their good Will, is it 
not to thoſe he ſtill applies with the greateſt 
« Aſſiduity? When I conſider, that each Law 
e carries with it the Puniſhment of him, who 
e tranſgreſſes it, I eaſily perceive it to be the Work 
« of a Legiſlator more excellent than Man. The 
« Gods never make any unjuſt Laws: on the con- 
e trary, Men can ſcarce ever make any that are 
&« juſt.” It may eaſily from hence be judg'd, what 
were the Principles of Szcrates. Many of the parti- 
cular Conſequences he drew from them, may be 
ſeen in the Memoirs of Xenophon, who ſeems to have 
mix'd nothing of his own, with the Diſcourſes of 
his Maſter, which he gives us at full length. This 
great Philgſopher makes uſe of a very poor Argu- 
ment, to ſhew that Inceſt with a Father, or Mo- 
ther, is contrary to the natural, or divine Law : 
5 For they, ſays he, who give themſelves up to theſe 
unlawful Embraces, muſt needs have but very diminu- 
tive Children. 

Beſides the Works of Xenophon, we have till ex- 
tant ſome * Dialogues by Eſchines the Philoſopher ; 
and a little Piece of another of Sz2cratess Scholars, 
call'd ? Cebes. This laſt is a moſt ingenious Picture 
of human Lite, wherein the Method and Genius of 
the Maſter may be ſeen, as well as in the Dialogues 
I juſt now mention'd. All the ſeveral Sccts of Phi- 
loſophers, who have appear'd in the World ſince 
Socrates *, have been deſirous to have him for their 
Chief; and have endeavour'd to bring their Senti- 
ments and Notions to thoſe of this great Man. 
We ſhall now ſay ſomething of the moſt celebrated 
Founders of Sects, who came out of his School; 
and we ſhall begin with him, who was the moſt 
celebrated, and the only one, except E/chines, whoſe 
Writings we have now left. 


SE CT. XXI. 


LAT O“, as well as Eſchines, ** The better to 
keep up the Appearance of their Maſter **, 
that grand Reſtorer of Morality, preferr'd that 
« of teaching by Dialogue, to any other Method. 


For as it is the moſt entertaining, as it is like a 
* Scene where we ſee all the Actors; ſo it, alſo, 
„ comes nearer its End, which is to perſuade and 
inſtruct z becauſe it is more animated, and has 


% 


1 Nenoph. Apomnem. Lib. i. p. 422. & ſeq. Ed. H. Steph, And Cap. iv. Ed. Oxon. And P- 47. & ſeq. in Charpentier's Ver- 


ſion. And p. 726. E. & ſeq. Ed. Paris. 


* Kai wytlo N weeg rde Oed anon; 7 ſa e d, ws Tg; Org; xa ug jag, mote aſald ifs mc 3 £U Y, 0patves Xevo, 5 aeyvciny, 
- as * \ a; 3 »” 4 * — — » of — 
u Tujanila, 1 ano Th Twy rνννε, e d Poger ivopuifer ανφ?eν , 1 5 xvCiiar, 1 hM, N dM T4 t X04v/0 Twy Pariſw; adnnwv, nws wn 


Pnooilo. Ibid. p. 420. in fine. Ed. Steph. Cap. iii. Sect. 2. Ed. Oxon. Et. p. 722. C Paris. 


3 'AledPus di virag ole vipes ; Tos y iv aaon 


xd x Tala vourtomings. 


os yi [avlgwro] Sr c] Arnie d Jorn- 


dene, rt $u5Pwrel een. Ibid. p. 807. B. Ed. Paris. And p-. 470. Ed. Steph. And Cap. iv. Sect. 19. Ed. Oxon. 


* O:5; dh rg vojues dr Toig wewrors S x) yap magz marw aviguru; mentor vouiGelas T9 Oi; ol 
Tax ea g wiT: yorutzs T2440) pilruolai, wits mraioas yorruow. 
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Our ane [Tay Wind wr vorodlzow of O103] T0057 yag tv aNN®- yi Tc; Ta dir, vouodilno, at wi Oels. Ibid. 5 807, 808, A. Ed. 
aris. S Ti yae ay prior ma hole &rlewnrros TEXVOTGLBS[h:v08y, TY Kaxws TIN. Ibid. p. 807, . Ed. Paris. 

6 Mr. Le Clerc has lately publiſhed them with his Notes, in 1711. And there ig ſince another Edition of M. Peter Horreus 
printed at Leavarden in 1711. | 

7 It was publiſh'd entire, and of a very fine Edition, at Amſterdam 1689. See the Bibl. Gree. of M. Fabricius, Lib. ii. Cap. 
iii. Sect. 34. Some however pretend, that Cebes is not the Author of this Piece, and M. Abbé Sewin has tried to defend this 
Opinion. His Arguments for it may be ſeen in the Hiſtory of the Academy of In/criptions and Belles Lettres, Tom. ii. Vol. V. 
Edit. Holl. p. 229. and following. ; | i 2 

* Cum tamen omnes ſe Philoſophi Secraticos, & dici wellent, & ¶ & arbitrarenter. Cicer. de Oratore, Lib. iii. Cap. xvi. 

9 He was born the firſt Year of the eighty eighth Olympiad, four hundred and twenty eight Years before Chrift. He died 
aged eighty one Years. Sce Dacier's Life of Plato, who would have done well in this, as well as the other Works he has publiſh'd, 
to have cited the Paſſages of thoſe Authors, from whence he takes his FaQs ; or, atleaſt, have referr'd to them exactly. One is 
nat oblig*d in ſuch Cafes to take a Man's bare Word. 10 Dacier, ibid, p. 68, 69. | 
Ee 2 
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« all the Appearance of an impartial Trial, where 
« each Party are allow'd to defend their own Cauſe, 
c and, conſequently, the Victory gain'd by either 
« 1s inconteſtable, at leaſt when the Dialogue is 
„ compos'd by an able Hand, and one who is 
&« ſincerely engaged in the Search after Truth.” 
This is the Sentiment of Mr. Dacier, who has un- 
dertaken to tranilate our Philoſopher into the French 
Tongue. But ſince all Capacities have not either 
the Attention, or Penetration requiſite to diſcern, 
in this Conteſt of Arguments on either Side, what 
is the real Opinion of the Author ; Plato, in my 
Judgment. would have done well to have modeſtly 
declar'd himſelf at laſt, and have let the Reader 
ſeen the Deciſion which appear'd to him the moſt 
probable. Thus the ingenious Writer of our 
Days, who has given us The new Dialogues of the 
Dead, never fails to put into the Mouth of the laſt 
Speaker, ſuch Sentiments as contain the Deſign and 
Reſult of the whole Dialogue; the Want of which 
Precaution has drawn this Reflection upon Plate * ; 
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where every Thing appears, ſometimes true, 
* ſometimes falſe, come at length to doubt wholly ; 
« And inſtead of laying the Blame of thoſe Doubts 
« on themſclves, or their own Want of Skill and 
Application, they at laſt throw it on the Reaſons 
% themſelves; and then, becauſe their Temper is 
* grown peeviſh, they paſs their Lives in hatin 

and calumniating all Reaſon ; and thereby ut- 
&« terly deprive themſelves of all Truth, and Know- 
“ ledge ?”” It has been obſerv'd, that there are 
four 5 particular Perſons, in whoſe Mouths Pla- 
generally puts his real Sentiments, viz. Seccrates, 
Timeus, the Athenian Hot, and the Stranger of 
Elea. 

And tho* there are ſome particular Dialogues ©, 
which treat more expreſly and particularly of Mo- 
rality, than the reſt, yet that Science is diffus'd 7 
thro* all his Worts; and whatſoever Subjeft he is 
upon, he ſeems to have always an Eye to that. His 
Principles, as far as I have been able to collect them 
from his Writings, may be reduc'd to theſe follow. 


— i ooo — 
e 


That un his Borks the Reader, who finds nothing there 
laid down as certain, is always left in Suſpence, But 
Cicero, whole Reflection this is, does him Juſtice 
in another rlace * ; where he exempts him from the 
Number of thoſe, who maintain'd, that nothing 
could be certainly known. And it appears, by a 
beautiful Faſſage in his Phædo, that this Philoſopher 
was, as well as his Maſter, in many Things well 
determin'd in his Opinions; and that, If he 
« ſeems not poſitively to affirm any Thing in his 
&« Writings, *tis becauſe he entirely follows So- 
« crates's Manner of diſputing ; and is in every 
Thing careful to avoid the magiſterial Air of 
the Sophiſts, and Dogmatiſts, who aſſerted every 
Thing in a peremptory Manner, taking almoit 
e always ſimple and bare Appearances, for indiſ- 


ing Heads, , 

The End and Aim of all human Actions is ſome 
Good; and there is 9 a ſovereign Good, a Good by Way 
of Excellence, which every Soul pants after. This ſo- 
vereign Good muſt needs be perfect, ſole ſufficient by 
itſelf , and ſuch, as whoever knows it, ardently ſeek 
the Poſſeſſion of that alone, without the leaſt Concern 
for any other Things, but ſuch as are made perfect by 
thoſe Goods, which have ſome Relation thereto, But 
this can only be found in ** that infinite Being, who 
is the Father and ** original Cauſe of all other Beings ; 
who not only gives to Things known, whatever they 
contain of Truth ;, and to intelligent Beings, the Fa- 
culty of knowing them : but is, alſo, the Author of their 
Exiſtence and Eſſence, being himſelf above all Eſſence, 
both in reſpett of Time, and Power, Without the 
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. e putable Truths.” He accordingly there intro- Knowledge , and Poſſeſſion of this Good, al! 
duces Socrates ſpeaking, in this Manner: + Is it other Things are uſeleſs. And tho' all Men deſire 7 
' * not a moſt deplorable Misfortune, that though it“, and have ſome Idea of it, yet do not they ü 
. « there are Reaſons true, certain, and moſt obvi- well know what it is: nor can they thoroughly =. 
e ous to the Apprehenſion, there ſhould neverthe- comprehend it, either by their own Meditation, or 7 

„ Jeſs be found a Set of Men, who, after having by any certain and invariable Information from 2 3 

<« refus'd to lay hold of them, and having been others. For which Reaſon there are but very few 1 

„ preſent at ſome of thoſe frivolous Diſputes, Men“, who arrive at Happineſs in this World; £ 4 

a 8 CA oe 4 in Zang nihil adfirmatur, & in utramque partem multa diſſeruntur, de omnibus queritur, nihil certi dicitur. Aca- 4 5 

em. Qua. Lib. 1. Cap. xli. | = 

z . e numers end, eft Plato: uia reliquit perfect iſimam diſciplinam, Peripateticos, & Academices, &c. 1bid. Lib. 4] | : 

iv. Cap. v. 1 

3 "Ae ubi ſupra, P. 74, 75- f 95 

4 Ouriy, w Oaidur, (n) ixlew ar tin hie, i . © re. Anne 9 Bicais Miſe, "I Jura r xalavoroai, ela TET2 ixmious 4 3 

Grog, tix T9 magayiſuolas Towle} Mow, Toig autor; Tolt wiv Joxagow arnfiow irc, Tolt d pan, pn iaulir Tis aiTigTo, pandt Thy iaνν 0 1 

aTiyviay, UNAG ru, d. To axle, c e £776 TB; Aoſes D ixuls Tyv aitiar anwouil" 9 n Tov Nor Biov (440 wy Tt * AorGopay = 

re M{u; Siena” Two de (thus I read, inſtead of ve, with H. Steph.) luv Th; annbiias Ts x imirnuns render, p. 390. C, D. Ed. = 

Lemar. And Tom. i. p.go. C, D. Ed. Serrani. Sextus Empiricius ( Phyr. Hypot. Lib; i. Cap. xxxiii. p. 45. B.) acknowledges B. 

Plato to have had fix'd Opinions about certain Things. (Edit. Fabricii, p. 57. Num. 221. and d.) | 9 

5 Kai weg pity TWy aYTW Joxgvlwy A % dic Trrlagur meorwnu!, Ewxgdre;, Tipdis, TY Ah, Eive, T EM, H S,. Diog. 1 

Laert. Lib. iii. Sect. 52. and p. 217. Ed. Col. 9 


o As, for Inſtance, his two Alcibiades, Socrates's Apology, Crito, Phædo, Gorgias, Philebus, the ten Books de Repub. and the 9 
twelve de Legibus, &C. 1 Fleury's Diſcourſe on Plato, p. 252. the Bruſſels Edition. WE: 
TD. cha ,- Tur Textiwy T0 alabir 3 Six ivixce feiv e TENG wgaTlIoNas; WAN d ix, To d, p. 302, H. Ed. 

Lemar. and Ed. Serraui, Tom. i. p. 499, 500. Gorg. 

9 *O & Nut, u amraoc , x TET be mule mgxrls, De Repub. Lib. vi. Tom. ii. p. 505, E. and p. 477, G. Edit. 
Lugdun. Lamar, 

To So I as TrAeTalo [avalen das] ixavr T *Aſabdy To d ys , We oH, Wee) abr oaſraibrele b Niſew, we w 70 
y1[ydoxm atrl, Ingiuu x) igll. Benipercr iheivs g w aulo Mica, x) rd ANN £9 Pporliges, Any Tor amolineptrur apa alabol;. 
In Phileb, Tom. ii. p. 20, D. and p. 76, C. Ed. _ r 

'1 Ig H T6 dmreigor Alu, Philch. p. 78. Ed. Ludg. and Tom. ii. p. 27, B. For Plato acknowledg'd, beſides the ſu- 
preme Being, inferior Deities, See Bibl. Univ. Tom. x. p. 387, & ſeg. and the Bibl. Choi/. of Mr. Le Clerc, Tom. iii. p. 72, 
73. The Reader may compare with theſe the Remarks of M. I Abbe d'Olivet on Cicera's de naturs Deorum, Tom. iii. 
P. 299. and following. . Tes wavluy Aitis, Phileb. p. 30, E. and p. 80, D. Edit. Lugdun. 

13 Toro Towur To Thy afar mapixor Toig yeſlvwotopivoic, # TH yiluuoxoits THY Strap amr. T v aſabs dd Pals aba, wiric 
FT erixnung deu x) ahnbiiag 4 ) To tba Tr % ThY Sela ur intivg auto; mgooriiart 5X , WIA 28 aſals, ann ir} inixina TiX 
Bois esc dura. vregixal®. De Repub. Lib. vi. Tom. ii. p. 508, E. and p. 479, A. Ed. Lug dun. ; 

14 EI N pon oper [T1 T8 A i,] dvev 08 rar e ors para TEM Aa, diol” dr 89 i . Lowe 83" i xi 
Hebe ve, avev TE alals. De Rep. 6. p. 505, A. Tom. ii. and p. 477, E. Ed. Lugdun. 

is *Amopailevopiry v d [warm 14 1 amogaor 0 x 2X ixeon Nα e indvws Th wel ig, 898 wirt, Xenouolai woripw, Gre x) cig 
Tus. De Rep. . 505, E. Tom. ii. and p. 477, G. Ed. Lugdun, 5 

1% Oz ©nj44 6ivas H A α,V3u x glei Tr x eẽꝭ i yaiclai, why u Hi, wig av , TITo die Ch. 
init. p. 973, C. Tom. ii. and p. 697, F. Ed Lugd. Ol abr [18 Aſabd id,] e inavcs le. De Repub 
A. and p. 477. E. 13 
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and none who can obtain it in Perfection. All the 
Happineſs we can poſſibly arrive at here below, 
amounts to no more than the Enjoyment of a Good, 


which is only the Predution and Emanation of that 
. ſovereign Good, or ſomething that nearly reſembles ii. 


This Good, which may be compar'd 4 /he Light 
and * Eyefight, is like an Image of the Sun, but not 
the San itſelf 3 this Good, I ſay, is Knowledge and 
Truth ; which * produce San#ity and Juſtice, by 
which we are, as far as *tis poſſible, united *, and 
made like, to 5 God : and, alſo, the Love of that ſu- 

rlatively excellent Being, from whence reſults 4 
Pleaſure that is pure", virtuous, and without Remor/e. 
If the Soul retires pure, unſullyd by any Contagion of 
the Body, as not having willingly had any Commerce 
with it, but, on the contrary, having, as it were, al- 
ways ſbunn'd it, and been always recollected within it- 


felf by continual Meditation; that is to ſay, by truly 


philoſophizing, and effeftually learning how to die; (for 
Philoſophy is a Preparation for Death :) if the Soul, 
T ay, retires in this Diſpoition, it goes to a Being like 
itſelf; to a Being divine, immortal, and replete with 
Wiſdom, where it lives in the Enjoyment of wonderful 
Felicity, deliver'd from all its Errors, Ignorance, and 
Fears; from all thoſe Paſſions, and Aſfections, which 
once tyranniz'd over it; and from all the other Evils 
attending human Nature : and leads a truly celeſtial 
Life with the Gods to all Eternity 9. So that, be- 
ſides the moſt glorious and mrſt certain Rewards, that 
good Men receive in thi: World , both from God, 
and Man ; and the good Things which Probity natu- 
rally procures for thoſe, who, with Conſtancy adbere 
thereto : they receive after their Deaths, Rewards both 
immenſe, and innumerable Whereas the Wicked are pu- 
niſh'd in another Life, proportionably to the Crimes 
they have committed in this. Plato ſets forth theſe 
Principles with all the Ornaments of a majeſtick 
Eloquence, but intermix*d with -abundance of ab- 
ſtruſe, and myſterious Notions ; to ſay nothing of 
the Metempſychiis of the Souls of wicked Men, 
with his many other Imaginations and Conceits 
about the State of another Life : See, for Inſtance, 
what he ſays of Love, in the Abridgment, which 
one of his extravagant Admirers ** has given us of 


% Souls are deſcended from the very Source of 
« Beauty. But every Thing that has any Reſem- 
blance of that primitive Beauty, affects them more 
& or leſs, according as the Soul is more or leſs at- 
e tach'd to the Body. They, whoſe Souls are 


* more free and diſengag'd, adore in each beautiful 


& Object that ſovereign Beauty, with which their 
te Imagination is prepoſſeſs'd, and for which they 
« were born; and this Adoration produces in them 
« Temperance, Fortitude, and Wiſdom, with 
ce every other Virtue. But they, who are buried 
« and immers'd in Matter, no longer retaining any 
Idea of the ſovereign Beauty, madly purſue 
e thoſe Beauties which are impertect and tranſitory, 
« and plunge themſelves, without any Conſidera- 
& tion, into all Sorts of Pollution, and Impurity.” 
But what is ſtill more to be regretted, Plato, even 
when he-is treating of the great Truths of Religion 
and Morality, interſperſes ſometimes very looſe Diſ- 
courſes, upon the moſt ſcandalous Exceſſes of Im- 
purity, or, at leaſt, very wanton Ideas, fit only to 
turn Morality into Ridicule. In what a pompous 
Manner, for Example, does he deſcribe * “ Thoſe 
& Voyages, which the winged Souls make in Cha- 
e riots, on the higheſt Arch of the Heavens, 
« where they contemplate Beauty in its Eſſence: 
e the unhappy Falls they have from ſo lofty a Place 
C down to the Earth, thro* the Fault of ſome one 
e of their Steeds, that happens to prove ungo- 
C yernable : the breaking of their Wings; their 
ce Reſidence in the Body; how ſtrangely they are 
& affected with the ſudden View of ſome beautitul 
« Face, which they diſcover to be a Copy of that 
„ Beauty, which they have ſeen in Heaven: their 
Wings which revive again, which begin to fledge, 
4 and which they endeavour to make uſe of, to 
ce fly with, towards the Object of their Love: To 
© conclude, the Awe, the Dread, the Terror, with 
& which they are ſtruck at the Sight of a Beauty, 
c which they know to be Divine; the ſacred En- 
« thuſtaſm, which tranſports them; the longing 
« Deſire which they feel, to offer Sacrifices to the 
Object of their Love, as Men do to the Gods.“ 
It muſt however be allowed, that Plato draws 


his Thoughts on that Subject: There is nothing from his Principles a conſiderable Number of ex- 
« more natural to Men than Love ; they naturally cellent Precepts of Morality, and Politicks ; which 
« love every Thing that is beautiful: becauſe their are ſometimes ſufficiently clear'd and diſcuſsd : ſo 


"0; N trſorcg Te r *Aſabs paula inotral® irh Ibid, p. 506, E. and p. 478, C. Ed. Lugd. OS *Aſallis iy Wakes 
r * 8 
Exif, 08 Ani, dere ix Pos Trx tw, IN f vHI¹igbö, 3 v ſetebal, &x 3gha; xe, p. 509. Et p. 479, A. 
3 2 & dnbeiag, iz dv wolte, ola, Paiper aury xogw xaxar νεανννν De Rep. Lib. vi. p. 490, C. and p. 471, F. 


See Phædo, Tom. i. p. 79, D. and p. 385, C. Ed. Lugdun. 

: 5 a weigh xen ivlirk ix Quſew ors πννẽ. , Puyn 95 por; Ora xala T9 Juraler Gpulrworg , Nx 
riows yeichas, Theætet. Tom. i, p. 176, A, B. and p. 128, F. See alſo de Legibus, Lib. iv. p. 716, C. 
601, A. Ed. Lugdun, 

; N Ogurls & dealer vd xa, [ Yerieilai] x - [Agel] are 75 annbs; ipanloutry ; rex N defy dards, x Yerbapirs, 
vTaf es drop. eric bai, 9. timig rg Mw avbpumry alaraty Nin TET2 T9 Xlnpald- T1 arlgutiia Pvou e pry Ege. x 
47 Ti; ga Gor, In Conviv, Tom. iti. p. 212, A, B. and p. 331, E. Ed. Lugd. b 
7 As sende übe, dMNvT2; deroapurcs, xa he ge i αν e Tis YUxn;s avrh; inifrnfpac, Ta 0 aiohyowow inoyirag Phileb, Tom. 
u. p. 65, C. and p. 94, G Ed, Lugdun. 

* Plato believ'd, as the Chaldeans did, that Souls return'd to the Places which are above the Moon, from whence they had 
been ſent into the Body, as a Puniſhment, for the Crimes they had committed. See Timæus. | 

Fa, le æa ba ga ataMatiira: [1 Yixn;] Nn vd u. ouifiixuca, dre dd, xomurice au iv 76 fle ixdea bal, & 
perlnea abrò, cu ναmMQ wut) ig autir, arts pwililaon at Tito, 7dr N 80, ano triv n sg OinoouPeon, *) T& Gs rea 
thdes 2 ls rel ar tin H Gardry—— TW (wiv iA, tis To 0porey auTy To ge amtgxtlai, To Se Te x) abavralor x) Ogon- 
for” Of d Prxoputrn UTagxu a 9a rivat, Wha; x alvic; g S x) aſgivr idr x; TW GENNVY KAXOY THY aligurtiur AH 
„ & Anus Tov Aortov xpovor Hi Ora dia ſua. Pbædo. p. 80, E, 81. Tom. i. and p. 385, 386. Ed. Lugd. 

A ty T6wur Gil. tw dd, Wage Orr Tr x) arlgwnrur, able T1 x) jolt g d Eda, eds invivoic Toig alabor; Tic avry 
ragt xe 1 J ο,j.n, Toa! ay im. Kai fan, iÞn, xaNd Ti x) BI Tara Tor d ig. whyler 89 weyihe Weog ix & 
Tihvlyoaile x&Trgov Wi CK{pives, De Rep. Lib. x. P- 613, 614. om. ii. and P 318, F. Ed. Lu dun, See the Deſcription that 
3 x" to the End of the Book, of the Rewards and Puniſhments of another Life; as, alſo, in Phedo, and Gorgias, Tom. 
P. $23, eq. 

wy acier's Life of Plato, p. 107, 108. See Phedrus, Tom. iii. p. 250, eg. Serran. and p. 346, B. & ſeq, Ed Lemar. 

> In his Banquet, for Inſtance, and in his Phadrus, It is remarkable, that Philo the Few, otherwiſe a great Admirer of Plato 
durſt not undertake to excuſe him as to this Particular : If this Philoſopher, ſays he, ſpeaks ſometimes of Celeftial Lowe, tis but 
for Decency ſake. De Vit. Contemplat. p. 898, B. Ed. Paris. and p. 694, F. Edit. Colon. Allob. See, alſo, Le Clerc's Bibl. 
Choifie, Tom. ii. p. 317, & /eg. | | 

'3 I make uſe of the Words of Mr. Fontene/le, Nowv. Dial. des morts 2. Part. Diag. des morts Anc. avec les Modernes, Dial. 4 
P. 198. and p. 97. Edit. Lond. 1707. ' | 
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46 An Hiſtorical and Critical Account 


that a Reader of Senſe may very much improve 
himſelf by the reading of his Works. There he 
may find that famous Argument, which Mr. Paſchal 
has, in the laſt Age, urg'd with ſo much Strength, 
in Favour of the Immortality of the Soul: For So- 


crates, after having produc'd the Reaſons he had 


for his Belict of this Truth, addreſſes himſelf to 
his Friends in the following Manner: If what 
I ſay be found true, *tis highly reaſonable and 
«« expedient firmly to believe it; and even ſhould 
it after my Death prove otherwiſe, I ſhall have 
„ ſtill reap'd this Advantage from it; that in this 
„Life, I have been leſs ſenlible of thoſe Exils, 
* that generally accompany it.—-Unleſs a Man 
© has loſt his Senſes, he cannot but be afraid of 
< Death, till he knows aſſuredly, and is able to 
« demonſtrate, that the Soul is immortal — To 
tell you now, that all theſe Things are in fact 
„ preciſely ſuch, as they have been repreſented to 
„ be; 'tis what a Man of ſound Senſe will never 
e take upon himſelf to aver. But that, what I 
+ have told you concerning the State and Manſion 
we fare Souls, is, in all Probability, either 
« abſolutely true, as I have related it, or very near 
the Matter, ſeeing the Soul is, as appears, im- 
% mortal; that is what no Man of ſound Senſe 
* needs ſcruple the venturing to affirm ; and he 
vill molt certainly find his Account in it, whoc'er 
<« ſhall run the Riſk: And a nobler Venture he 
cannot make; for *tis ſuch a bliſsful Hope, that 
4 every Soul ought to be charm'd and tranſported 
« with it.“ | 

Plato teaches *, that we ought never to undertake 
any Thing, without Prayer to Gor : But declares, 
at the ſame Time, that Gop * rejects the Prayers 
and Sacrifices of thoſe, whoſe Souls are impure 
and that he ſuffers. not himſelf to be brib'd with 
Gifts. This Philoſopher * look'd upon a blind and 
immoderate Self-Love to be the Source of all the 
Evils of Life; and eſteem'd the Conqueſt a Man 
gains 5 over himſelf, to be the greateſt and moſt 
glorious of all Victories. He ſays, that we ſhould 
be always learning * to die; and yet ? ſhould bear 
with Life, in Obedience to God; whoſe Will it is, 


that we ſhould not quit it, till we have obtained his 
expreſs Diſcharge. He ſhews us, That we were not 
born for ourſelves only, but, alſo, for our Country, for our 
Relations, and for the reſt of cur Friends : 9 That we 
ought not to injure any Man: That we ought net 10 
return Evil '* for Evil; and that * *tis much better tg 
receive, than io do an Injury. He refutes in his Ne- 
publick, in his Laws, in his Gorgias, and in many 
other Places, thoſe falle Notions of Morality and 
Politicks, which tend to the utter Subverſion of 
the Law of Nature. He acknowledges **, that 
there is no Law in common to Men and Beaſts; and 
that Man of all Animals is the only one, who has 


any Idea of Right; and of the Deity, from whence | 


it proceeds. He forbids “ all Copulation contrary 
to Nature. He gives Rules of Conduct for the 
different States of Life. The Deſcription he gives 
of a conſummate Virtue, is ſo beautiful, and fo 
well reſembles the Character of our Saviour, the 
only Pattern here below of perfect Holineſs ; that 
many haye regarded it as a kind of * in the 
Mouth of an Heathen. This Philoſopher does, in 
tact, give us the Repreſentation of a Man truly 
virtuous 3 who, nevertheleſs, was to be generally re- 
puted a bad Man, altho' in all Things he inflexibly 
adher'd to Juſtice ; and was, without being diſcou- 
rag'd at this unjuſt Cenſure, which all the World 
paſs'd upon him, ſteadily perſevering to Death, in 
the Way of Virtue '+ ; Tho* publickly ſerurg'd, put 
to various Kinds of Torture, kept in Irons, bis Eyes 
burnt out, forc'd to endure all Sorts of Miſery, and in 
the End crucify*d. But Plato has, notwithſtanding, 


here and there ſeveral. Notions, which are really 


extravagant. In his Crito, for Example, Socrates 
maintains, that it is unlawful for a Man condemn'd 
to die, to make his Eſcape, if he can, tho' his Sen- 
tence be never ſo unjuſt '5. Nay, he goes ſo far as 
to ſay, that if a Criminal is not diſcover'd, he 
ought, of his own Accord, to go and offer up himſelf 
to Puniſhment. What he ſays upon Treaſure- 
Trove, ſhews, that he did not very well underſtand 
that Topick. He, likewiſe, gives into the vicious 
Extreme of thoſe, who abſolutely ** condemn all 
lending of Money at Intereſt, 
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of the Science of MORALITY. 


Plato has, in his political Writings, laid down 
the true Principles of that Science; tho? the Con- 


ſequences he draws from them are not always juſt. 


He makes it a Fundamental, That * Laws are abſo- 
lutely neceſſary for the Preſervation of Society; 
and that without them, Men would live together 
no better, than the moſt ſavage Beaſts. He defines 
a Law to be, a publick Ordinance * of the Body of the 
State, the Subſtance of which, is for the Good of the 
Community. He owns the tacit Agreement there 1s 
between every particular Member, and the State; 
and ſays, that thoſe, who refuſe to ſubmit them- 
ſelves to the Laws, violate thas Agreement * ; which 
was not inipos*d upon them, either by Force, or Sur- 
prize, without giving them Time to conſider of the 
Matter; fince they might have retir'd, had they been 
diſſatisfied with the Laws, or thought the Terms they 
propos d unjuſt. He ſays, that the Heads, and Go- 
vernors of a State, are no more than * Miniſters of 
the Laus; that wherever the Law bears Sway, and 
the Magiſtrates are its Slaves, there we ſee flouriſhing 
Towns, and the greateſt Plenty of all thoſe good Things, 
we exper? from the Bounty of the Gods: But, on the 
other hand, where the Magiſtrate is Mater, and the 
Law his Servant and Slave, there nothing can be ex- 
pefted, but Ruin and Deſolation. He maintains, that 


thoſe Laws , which tend only to the particular In- 


tereſt of the Legiſlator, and not to the publick 
Good, are not true Laws, but the Dictates of Fac- 
tion, Tyranny, and Injuſtice. In a Word, * *Tis 
« his fix d Opinion *, that all Politicks, which tend 
« to make the governing Part powerful at the Ex- 
« pence of the Subjects; and which make all the 
40 Virtue of a Sovereign to conſiſt in ſecuring, and 
&« increaſing his own Power, leaving Juſtice, Pati- 
« ence, Goodneſs, Fidelity, and Humanity, as 
4 Virtues fit only for Slaves, to be practis*d by the 
« Subjects, are no better than downright Tyranny : 
« and that the End and Deſign of true Politicks, 
« js to make the whole Body of the Subjects live 
« ſociably together, like Brethren, in the happieſt 
« Manner poſſible, without Poverty, without 
« Riches, according to the Rules of Juſtice, and 
« SanCtity.” Plato, having laid down theſe gene- 


* 
ral Principles, enters upon particular Expedients, of 
which he gives us a conſiderable Number, for the 
regulating of the publick religious Worſhip, the 
Choice of Magiſtrates, Marriages, Divorces, the 
Education of Children, Wills, Guardianſhips, War, 
and Peace, with the other principal Affairs of Civil 
Life. But There is, in his Politicks, a very con- 
« ſiderable Defectꝰ; for in order to baniſh, out of 
e his Republick, all Manner of Property, he or- 
&« dains Community, not only of Goods, but, alſo, 
e of Wives and Children. This Community 1s 
« ſo far from conducing to the End its Legiſlator 
e propoſes, that, on the contrary, it effectually pre- 
“ vents the Attainment of it, and entirely fruſtrates 
« the Deſign of his whole Eſtablihment. For in- 
&« ſtead of uniting the Minds of his Citizens, it ſets 
« them at Variance, diſſolving at once all the Re- 
&« lations, and moſt ſacred Ties of Nature; and 
«trampling under Foot all Law, — — Ho- 
« neſty, and Decency.—— Ariſtotle has ſtrenuouſly 
4 oppos'd this Maxim, in his ſecond Book of Poli- 
C ticks ; and Plato himſelf abandons it in his ſixth 
4 Book of Laws, where he reſtores to the Marriage 
“ State, all that he had before taken from it. Be- 
« ſides this, there is another Defect, concerning the 
« Education of Women, whom he deſtines to the 
* fame Employments as the Men, and admits them 
to the Command of Armies, and the Government 
© of the State.” Let us add, that, by his Manner 
of ſpeaking of thoſe, whom the Greeks call'd Bar- 
barians *, he ſeems to have retain'd the falſe and 
preſumptuous Ideas of that Nation ; who, forget- 
ting the natural Equality of all Men, pretended to 
have a Right, to treat all other Nations, as their 


Enemies by Nature, againſt whom they might ſe- 


curely exerciſe all Manner of Hoſtilities. Another 
very conſiderable Blemiſh, is his Pretence, that 
? nothing ought ever to be chang'd in the Religion we find 
eftabliſt?d , and that but to think of any ſuch Thing, 
was the bigheft Pitch of Extravagance, and Folly, A 
Maxim which can have no other Effect, but to kee 


up Superſtition and Ignorance in the World, and 
for ever exclude Truth. 


8 E CT. XXII. 


NTISTHENES “, another Scholar of So- 

crates, founded the Sect of the Cynicks ; and 
had, amongſt others, the famous Diogenes for his 
Scholar. What an ingenious ** modern Writer has 
ſaid of Diogenes, may be generally apply'd to the 
Philoſophers of that Sect. That they were of 
the Number of thoſe extraordinary Perſons, who 
* run every Thing into Extremes, without except- 
ing even Reaſon itſelf; and who verify the 
* Maxim, ** That there is no great Genius without a 


* Mixture of Folly.” They had learn'd from So- 
crates, that Morality was the moſt uſeful of all the 
Sciences, and what deſerv'd our greateſt Care and 
Application. From this moſt true Principle, they 
abſurdly concluded, that Logick, Natural Philo- 
ſophy, Geometry, Muſick, the liberal Arts and 
Sciences; in a word, every Thing that did not 
immediately relate to the Science of Morality, was 
to be deſpis'd , and entirely thrown aſide. The 
fundamental Maxim of their Doctrine “ was, to 
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48 4 An Hiſtorical and Critical Account 


live in Conformity to the Rules of Virtue, which * is 
ſufficient to make Men happy. But the Conſequences, 
they drew from thence, were in ſome Things too 
rigid, and in others too remiſs. * The Gods, ſaid 
they, hav? need of nothing ;, this is their proper and 
natural Condition: Thoſe then who ſtand in need but of 
a few Things, the moſt reſemble them. To procure 
to themſelves then this happy Independance, and to 
ſhew with what an utter Indifferency they look'd 
upon Riches, Pleaſures, Honours, and the Appro- 
bation of Men; they pretended, that we ought 
entirely to renounce all the Conveniences of Lif: ; 
and voluntarily reduce ourſelves to the moſt ex- 
treme Poverty *: And they accordingly purſu'd 
this Maxim of theirs in their Manner of living : A 
long Beard, a Cloak, a Staff, and a Wallet, made 
up the whole of their Attire, Equipage, Goods 
and Chattels. Diogenes, for his Part, would have 
no other Habitation but a + Tub; his Wooden Cup 
too 5, when he came to find he could drink out of 
the Hollow of his Hand, was thrown away. An- 
tit henes ſaid *, be had rather loſe his Senſes, than be 
Senſible of the leaſt Pleaſure, They thought them- 
ſelves entitled freely to make uſe of any Thing that 
came in their Way, without troubling themſelves 
whether they had the Owner's Conſent, or not; 
which Practice of theirs they juſtify'd in this Man- 
ner. Al Things, ſaid they, belong to the Gods : But 
the Sages are Friends to the 7 Gods, and all Things are 
common among Friends: Therefore all Things belong 10 
the Sages, They laugh'd at all human Eſtabliſh- 
ments *, believing themſelves bound by no other 
Law, than the Law of Nature ; of which they had 
very falſe and imperfect Notions. Upon this Prin- 
ciple Diogenes ? made no Scruple of coining falſe 
Money. He maintain'd, that ** all Women ought 
to be in common; and that the Laws of Marriage 
were but a vain Subjection. According to the 
Opinion of theſe ſame Philoſophers, there was no- 
thing that a Man ought to be aſham*d of: They 
publickly, and without Reſerve, trod under Foot 
all the Laws of Decency, and Modeſty. A learned 
German ** not long ſince maintain'd, That they had 
never advanc'd this Paradox, had it not been to re- 
move from themſelves the Abuſe of thoſe, who, 
making the Whole of Virtue to conſiſt in external 
Decency, under this beautiful Vail, concealed the 
moſt enormous Practices. If this be fo, (ſays 
* an ** ingenious Journaliſt in his Remarks there- 
upon) their Deſign was good, but their Means 
en very bad: For, as a certain“ Lady, who did 
* not always follow her own Maxim, has hand- 
« ſomely expreſs'd it, 


C'eſt un michant moien d enſeigner la Vertu, 
Que de la faire voir par le portrait du Vice. 


It is but a bad Way of teaching Virtue, to illuſtrate it 
by vicious Images. 


But let us ſee how they argu'd the Matter: 
14 There is not, ſay they, any Harm in dining: There. 
fore there is none in dining in the Middle of the Market. 
Place. It is juſt and lawful to careſs one's own 
Wife : Therefore 'tis juſt and lawful to careſs her 
before all the World. But, as Mr. Bayle has very 
well obſery*d **, ++ This is but a poor Fallacy, 4 
« ditto fimpliciter ad diftum ſecundum quid. *Tis as 
if one ſhould ſay: I is good 10 drink Wine, there. 
« fore it is good to drink it in a Fever. Theſe Men 
* knew not, that many Actions are not good but in 
e certain Circumſtances ; ſo that the Omiſſion of 
{*« thoſe Circumſtances may make that a bad Ac. 
tion, which, otherwiſe, might have been a very 
© good one. To lend a Friend Money to pay his 
* Creditors, is a very laudable Action: But to lend 
<« it him to be drunk, or to game with, is a bad 
« one. Some Actions are eſſentially bad, and can 
never become good, however circumſtantiated ; 
but there are others, which are ſometimes good, 
* and ſometimes bad, according to the "Time, 
Place, and other Circumſtances, in which they are 
% perform*d.—The Difficulty then may be reduc'd 
% to this ſingle Queſtion : Yhether a Man ought 10 
« be aham'd, to perform conjugal Duty in publick 
« View?” I am ſurpris'd to find this celebrated 
Author, whoſe Words I have borrow'd, making 
the Cynicks to triumph, as if Reaſon alone was not 
ſufficient to — 
vicious, and contrary to the Maxims of the Law of 
Nature. It 41 objected, ſays he, to Dio- 
genes, that the Senſe of Shame, in Caſes of this 
« Nature, is a natural Sentiment; ſo that to be 
e without Shame on theſe Occaſions, is to do Vio- 
„ lence to Nature itſelf. But, to this he will an- 
« ſwer. that was this Senſe of Shame a real Dictate 
6 of Nature, the other Animals too, who fo faith- 
fully follow the Impulſe of Nature, would ſeck 
for dark Holes, and ſecret Receſſes, to perform 
* this Work of Generation in: The contrary of 
* which is moſt apparent. At leaſt, this would 
be univerſally true as to Men, that they, in ſuch 
«© Caſes, always ſeek out the darkeſt md moſt ob- 
„ ſcure Retreat, which is, alſo, ”” falſe. It will 
here be reply*d to Drogenes, that it is ſufficient, 
that all civiliz'd Nations are ſubje& to this 
Shame. To which he again will make this 
Return; that the Nations we are pleaſed to call 
* barbarous, have much leſs deviated from the 
© Rules of Nature, than thoſe, who have, with 
their refining, and Subtilty of Thought, ſo vaſtly 
„ multiply'd the Modes and Forms of Decency 
* and Gpility 3 and in ſhort, ſince the Law of 


— A 


— 


— 


e Au rag yae 1 17 peil al wess £UJai por oy Ibid. SeR. 11. and P. 371. Ed. Colon. a 
2 "O; (Avoytrn;) t@aoxe, Ocar wiv Ihen vat, undes dete r d Otetg oppdrur, T9 i 75 Ibid, Sect. 105. and Ed. Col. 


p. 433. Socrates had ſaid this before. See Xenoph. Apomn. Lib. 


i. Circa fin. p. 731, A. Paris. 


3 See Diog. Laert. ubi ſupra, Se 13. ibique Interp. Vid. p. 373. Ed. Colonia Allobr. and p. 378, 379. 
4 See Remark (G) of Mr, Bayle's l in the Article of Diogenes, p. 1051. Col. 2. 


See Diog. Laert. ubi ſupra, Sect. 37. An 


p. 379. Ed. Colon. And Senec. Epiſt. go. p. 302. Ed. Gronov. 


6 Mayiinv wannov 1 nei Diog. Laert. ib. Sect. 3. and p. 366. Ed. Col. 
7 To: O. is}. di Bins N of ooÞ0} Toi; Oe. xown di Ta r Pikuy, wala apa ir} To oofar. Ibid. Sect. 37. and Ed. Col. p. 
388. See, alſo, Sect. 11. and SeR. 72. and p. 371. And p. 410. Edit. Colon. They excepted not even Things ſacred. See Sect. 


73. and Ed. Colon. p. 411. 


8 MADD &Tw Tois RA] rior, we ro xa, Ovow di,. Ibid. Set. 73. and p. 410. Ed. Col. 
9 Toiale diho x) mores αE½?, Was rigyuoyua mare xapzriun, Ibid. Set. 71. and Ed. Col. p. 410. See SeRt. 20. and Ed. 


Col. 377, 378. 


10 ENI. 0} x) Xoweys that de md; yoramas* tame nd iropdgur, A Ty wiicaila T1 muodoy ours. Ibid. Sect. 72. and p. 


411. Edit. Colon. 


* Mr. Bernard's Nouvelles of July, 1703, p. 95. 


11 See Buddæi Elem. Philoſ. Inſtrument. Hiſt. Philoſoph. Cap. iv. Sect 35. 


13 Madam De Jilledieu. 


14 Eider of wala mou i TW iow, N T& Anpnle®- 12 Apęod ixus xy Todes Twas nedTa Miſes, Ei 7% apr ay pn tin & Tomroy 89" i 


ed irwatorer. Diog. Laert. ubi ſupra, Sect. Cg. and p. 408. Ed. Colon. 


15 See Auguſt. de Civ. Dei, Lib. xiv. Cap. xx. and L. Viv. i. 1. 
16 Di. Hiſt. & Crit. in the Article of Hipparchia, Wife of Crates, a Cynick Philoſopher, Remark (D), p. 1564. Col. 2. 
17 Several Nations in India do the contrary. See alſo Sext. Empiric. Pyrrhon. hypot, Lib. iii, Cap. xxiv, p. 152, A. Ed. Steph. 


p. 177. Ed. Fabric. And la Mothe le Vayer, Dial, D'Oraſias Tubero, p. 156. 
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of the Science of MORALITY. 49 
« ſubieck to Preſcription, it is both none but a Cynic, that is to ſay, a Man accuſtom'd 
6 Wor ey lawful, 25 all Times, and in all Places, tv treat all the Warld with Contempt, and to take the 


it 


er: 10 k to the Obſervation of it; with- Liberty of doing every Thing he pleaſes, on an 
re- 40 2 Regard to the arbitrary Yoke ill- grounded Pretence of reſtoring the Law of Na- 
et- « of Cuſtoms and Opinions, however, or where- ture; who can, out of mere Humour, and with- 
N « ſoever eſtabliſh'd.”” Theſe are the Reaſons which out any Neceſſity, trample upon, and deſpiſe them. 
her Mr. Bayle puts into the Mouth of Diogenes. I have Thus we ought, without Diſpute, to make uſe of 
ery no Deſign to engage myſelf in the Diſpute ; this ſome certain Terms, rather than others, though, 
„ 42 being no proper Place for it. I ſhall content my- in the main, both ſignify the ſame 7 © The 
as ſelf with ſhewing, in a few words, that all theſe Words * Adultery, Inceſt, abominable Sin, are 
* puzzling Subtilties of Diogenes, are capable of a * not infamous, altho* they repreſent very infa- 
len very ww. and obvious Anſwer. Firſt, he lays down * mous Actions; becauſe they repreſent them no 
t in a falſe Principle; to wit, that the Maxims of the © otherwiſe, than as cover'd with a Vail of Hor- 
of Law of Nature are founded on an Inſtinct, com- rorz which makes us conſider them only as 
Ac- mon to all Animals; every Impulſe whereof is ir- Crimes; ſo that theſe Words ſignify rather the 
ery reſiſtible: And yet Mr. Bayle has himſelf juſtly ri- © Crime of thoſe Actions, than the Actions them- 
his dicul'd * thoſe moral Reflections, which are drawn *© ſelves: Whereas there are certain Words, which, 
end from the Conduct of brute Beaſts. Secondly, „without giving any Horror at all, expreſs them 
bad Neither is it neceſſary, that all Men ſhould have rather as pleaſing and agreeable, than criminal; 
can innate Ideas of Virtue; and ſtill leſs, that they „ and with the Addition too of a certain Air of 
ed; ſhould univerſally follow them in their Conduct. Impudence and Effrontery. Theſe are the Words, 
od, What I have already ſaid, is ſufficient, in my Opi- *© which we call infamous and ſhameful ; becauſe of 
Ne, nion, to make Diogenes change his Battery. So * thoſe acceſſory Ideas which the Mind,“ by the 
are that, thirdly, I ſhall now t, as much as he Means of human Inſtitution, and common Uſage, 
cd pleaſes, that the Senſe of Shame, with regard to “ Joins to the principal Ideas of the Things them- 
' Ho Actions, in themſelves lawful or indifferent, is not ** ſelves. The ſame may be ſaid with reſpe to 
lick a natural Sentiment: But I ſhall maintain, that hu- certain Turns, which ſerve modeſtly to expreſs 
ted man Inſtitution may have Force enough, to make * ſuch Actions,“ as common Decency would have 
ing ſuch kind of Actions vicious and criminal, when hid from publick View, on Account of the many 
not attended with certain Circumſtances. My Reaſon Inconveniences, which would otherwiſe enſue; not 
| is is, becauſe Men are born to live together in Society, that they have in them any Tincture of the Cor- 
vof MM and, conſequently, to be benevolent towards each © ruption of human Nature ;** as the Author, 
Dio- other; not unſeaſonably affecting Singularity, but whoſe Words I have juſt before cited, pretends. 
this avoiding to give Offence to any Perſon whatever; For, in Reality, theſe PI are, for this 
be as far as it can be done without Breach of their „ ſingle Reaſon, counted modeſt and virtuous ; be- 
Fio- Duty, or bringing on themſelves ſome conſiderable . cauſe they do not ſimply expreſs the Things them- 
an- Detriment: In a Word, to have all the Reſpect . ſelves, but the Diſpoſition, alſo, of him who thus 
tate b imaginable for each other, and more eſpecially with es of them; and who, by his Modeſty and 
ith- ll relation to thoſe Things, that are authoriz'd by © Reſervedneſs, ſhews an Uneaſineſs at the Thought 
cck Cuſtom. Fourthly, There are three Sorts of Modes, © of them, and an Endeavour to conceal them, as 
rn or Cuſtoms, in the Practice of which, Civility and e much as may be, both from himſelf and others. 
of Decency conſiſt : Some, which are exceeding trou- © Whereas they, who mention them in another 
uld bleſome, and without any Foundation: Others, „ Manner, plainly ſhew, that they would be pleas'd 
uch which are but little, or not at all inconvenient; “ and diverted with the View of ſuch Objects; and 
ob- 3 and which may be diſpens'd with, as well as the « ſuch Pleaſure being infamous, it is no Wonder 
will 4 former; without giving Offence or Scandal to any * that the Words too, which imprint ſuch Ideas, 
ent, Ml one; or occaſion to fear any ill Conſequence there- ** ſhould be thought contrary to Decency. Much 
this 7. upon: And, laſtly, ſuch, the Violation whereof is more then ought this to take Place, in regard to 
this liable to very great Inconveniences, and, on this Actions themſelves; but there is no Need at preſent 
call Account, have the Character of Impudence affix d to enlarge on a Thing ſo evident and clear: Nor 


to the Contempt of them. I conceive, that no is there, in my Opinion, the leaſt Occaſion here 
Man can be oblig'd to ſubject himſelf to the firſt for Revelation; and I could wiſh, with all my 


ſtly Sort, any farther, than his own Intereſt, or Con- Heart, that there was nothing more than theſe, 
y dition of Life, neceſſarily requires it. As“ to and, ſuch- like, Objections of the Onics, to be pro- 
of the ſecond Sort, I do not ſee why a wiſe Man duc'd, in order to ſhew the Imperfection of our 
*. ſhould here refuſe to conform; ſince it will coſt Knowledge. I am perſuaded, that human Reaſon 
him ſo little Pains or Trouble to comply: Why, would not, were that the Caſe, be much mortify'd 
Gol. for Inſtance, ſhould a Man dine in the Streets, when atft. The wiſeſt of the Heathens have openly con- 
he may as eaſily dine at home ? However I ſhall demn'd the Principles and Maxims of the Cynics 
ant Diogenes, if he pleaſe, that in violating theſe on this Head; and expreſs'd their Diſlike of all 
- Cuſtoms, a Man, at moſt, incurs but the Cenſure of Writings or Diſcourſes, which bore any Tincture 
Clowniſhneſs, and want of common Complaiſance to an of Obſcenity. 
| Pp eſtabliſh*d Cuſtom. But, for the laſt Sort, there is 
ect. 
: See the Tranſlation of Pæfend. de Jur. Gent. & Nat. by Mr. Barbeyrac, Lib. ii. Cap. iii. Sect. 2. Note 5. pag. 11. 
2 * Art of Thinking, Part. i. _ 3 137, 138. and 4 121, 122. Ed. Amfterd. N 1 
11 3 Cicero, for Example, in his Epift. ad Famil. Lib. ix. Epiſt. xxii, & de Offic. Lib. i. Cap. xxxv. See Ritter/buſius upon Op- 


fian's Halieutic. Lib, i. Verſ. 127, And the Hiſtory of the Philoſophy, printed at the Hague, 1724. Cap. xxix. Sect. 3. 
Tom. ii. p. 152. and following. | 
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50 An Hiſtorical and Critical Account 


SE CT. XXIII. 


MONG thoſe ag on of Socrates, who Virtue had no Share in their Syſtem of Morality , 
were the Founders of new Sects, we have, any farther than ſhe was thought requiſite, towards 
alſo, Ariſtippus, chief of the Cyrenaics. He bad the procuring for them, that groſs and brutiſh 
the Character of an agreeable Debauchee, a polite Liber- Pleatare, which was the only Object of their Pur- 
tine, and a Man of Addreſs, who knew the World. — ſuit. This Se&t was divided into ſeveral ſmall 
Altho* the Cyrenaics were for grahfying Nature, in Branches; one of which 5 made open Profeſſion of 
every Thing ſhe could defire ; they did not, however, formal Atheiſm ; and, in conſequence thereof, main- 
adopt the Impudence of the Cynics. They entire- tain'd, 4 Sage might fleal, commit Adultery, and 
ly rejected the Law of Nature *; and, according Sacrilege, whenever he had convenient Opportunity; 
to them, Civil Laws, and Cuſtom, were the only hoſe Things being evil only, ſaid they, in the Opinion 
Foundation of Juſtice and Honeſty. They plac'd of the Vulgar ; which was invented to keep Fools in 
their ſupreme Good in Pleaſure *, from what Cauſe Awe. Hegefias, chief of that Branch which bears 
ſoever it proceeded ; not excepting even that, which his name ?, made ſuch eloquent, and pathetick De- 
was procur*d by the moſt infamous Action.. They ab- ſcriptions of the Miſeries of human Life, that ſe- 
ſtain'd from their Pleaſures, no farther than was veral of his Auditors, upon hearing theſe Lectures, 
neceſſary, either to the avoiding Pain, or to the went home, and diſpatch'd themſelves ; ſo that 
keeping up ſuch * an Independence, as ſhould ſub- Prolomy, King of Egypt, where he taught, was forc'd 
ject them to nothing, but leave them at Liberty to 8 him from ſpeaking any more upon that 
to enjoy all Things, without being the Slaves of Subject. 

any particular Pleaſure. By this we may ſee, that 


$R CT. XXIV. 


' gRISTOTLE *, the moſt celebrated of all © of this Life; that he ſcarce propoſes any other 
4 Plato's Scholars, founded the Sect. of the Pe- Happineſs to Man, than that of civil Life: 
ripateticg. He was the firſt, of the ancient Philo- * hbereas, the Morality of Plato is more noble and 


| 2 who gave us a methodical Syſtem of “ ſublime; is a Preparative to a Life more pure 


orality; at leaſt of thoſe, whoſe Writings we ** and perfect.“ And indeed, Religion has no 
have left Father Rapin ? grounding himſelf upon Share in the Syſtem of Ariſtotle *3. Beſides, that it 
* a Paſſage of Cicero, inſifts, that the Morality of is not yet a ſettled Point“, whether he believ'd the 
Ariſtotle Vas the ſame Foundations, the ſame Prin- Immortality of the Soul; he makes no mention of 
ciples, and the ſame OEconomy, with that of Plato; Providence, but by the Bye; and in ſuch a Manner 
and that, if the latter 1s 4% fimple, and more ftrik- too, as ſhews him not to be thoroughly perſuaded 
ing ** ; the other will be found to be more ſolid, and of it. If '* the Gods, ſays he, at Fi concern 
better connected. But I know not how to reconcile *© themſelves with human Affairs, as it is probable 
this, with what he himſelf owns, in another Place; © they may, it is juſt and reaſonable to believe, 
where he ſays '*, That Ariſtotle's Morality is too “ that they are pleas'd with that in Man, which is 
« humane, and too much confin'd within the Bounds © the beſt, and the moſt like to themſelves; (and 


1 Di. of Mr. Bayle, Art. Heracleotes, Rem. (F.) p. 1558. Col. 2. See, alſo, Diog. Laert. Lib. ii. Sect. 65, 66. Eig. and 
. 132. & ſeq. Ed. Col. . 
P 1 Lago ple Hua, 5 xanv, 1 alex, HM vuu x; tO. ibid. Set. 93. and p. 149. Ed. Colon. 
3 Hen pity Tos _ TY ] r. tx; Pao d cas, X&y a0 Tar a@xnpdldtwr yivilas. Ibid. SeR. 87, 88, and 
145, 146. Ed. Colon. N * 
P p 5 Ariſtippi furtim præcepta relabor ; et mihi res, non me rebus, ſubmittere conor. Horat. Lib. i. Ep. 1, 18, 19. There 
has been ſome Diſpute about the Meaning of this laſt Verſe, occaſion'd by the new Explication of Mr. Cofte, in his Edition of 
Tarteron's Horace, See Nouvelles de la Repub. des Lettres, 1710. 

The Theodorians, ſo call'd from Theodorus their Head, ſurnam'd the 22 See Diog. Laert. Se 86. Lib. ii. and p. 144, 
145. and p. 152. I know not how Rapin (in his Compariſon of Plato and Ariſtotle, Tom. i. of his Oeuvres diverſes, P. 367. 
Amſterd. ) comes to put Hegefias and Theodorus among the Szoics. This Anachroniſm is very conſiderable. 

" 6 KN Th, » prorxfuorm, wy lige Cros owg931o) is xaige* png vt tives TTY cio Xe Ovou, Th; in autor; det ng, aigopuirncs 
3 o8feiilars hex Th Ty EPgoruv Tvoxn;. Ibid, Sect. 92. and p. 153. Ed. Col. 

7 For this reaſon he was ſurnam'd & Lisei” See Diog. Laert. ubi ſupra, Se 86. and Ed. Col. p. 144, 145. Cicer. Tuſc. 
Quzſt. Lib. i. Cap. xxxiv. and Val. Maxim. Lib. viii. Cap. ix. I know not on what Grounds Mr. Buddæus, to Juſtify the Cyre- 
naics, as to the Opinions they are charg'd with, lays, (in his Abridgment of his Hiftory of Philoſophy, Inſtit. Phil. Ele&ic. Tom. i. 
Cap. iv. Sect. 13.) that Hegefias wrote very elegant ly about the ann rg 4 of the Soul, and its Happineſs after Death. The Authors 
I cite, ſay nothing of this ; Cicero mentions him, where he is proving eath to be no Evil, in caſe the Soul does not ſurvive ; be- 
cauſe tis then deliver'd from the Miſeries of Life. Mr. Dacier is guilty of the ſame Fault, in his Argument to Plato's Phædo, 

ii. p. 180. Ed. Par. | 
9 - — in the firſt Year of the ninety ninth Olympiad, 384 Years before 7e/us Chrift ; and died aged ſixty three Years. 
9 Tom. ii. de ſes Oeuvres diverſes, &c. And in his Reflex. ſur la Morale, Art. 4. p. 390. Ed. de Hell. : 

10 [dem fons erat utriſque, [ Peripateticis, & Veteri Academiz,] & eadem rerum expetendarum, Jugiendarumgue partitio.— Com- 
munis hac ratio, & utriſque hic bonorum finis videbatur.—Omnnis illa antiqua Philoſophia ſenſit in una virtute eſſe poſitam beatam vi- 
tam. Acad. Quæſt. Lib. i. Cap iv. and vi. Beſides, that Cicero there ſpeaks rather of the Scholars of Plato, than of Plato him- 
ſelf, What he ſays may be true in ſome Senſe, and yet the Principles of Plato be very different from Ariſtotle's ; as the Caſe ap- 

ars to be in my Abridgment of them. 1: Tom. i. p. 342. 12 Tbid. p. 346. 

13 Ariſtotle «vas the leaft of any made uſe of by the Greek Fathers. They found, that he ſpoke ſlightly of Providence, and of the 
Nature of the Soul; that his Logick <vas too intricate, and his Morality tos humane : For this is the Judgment St. Gregory of Nazi- 
anze makes of him, (Orat. 33. Pp. 535, D.) Fleury, des Etudes, &c. p. 18. Ed. Bruſſels, See, alſo, the Abridgment of the Hiſtory 
of Philoſophy, by Mr. Buddeus, Cap. iv. Set. 33, f ET, | 

14 See Bayle's Dict. p. 351. Col. 1. Rem. (O.) Artic. Arifot. in Cap. xi. Lib. i. of his Ethics to Nicomachus, towards the 
End, p. 17. B. Edit. Paris. Ariflotle ſays, that 'tis a problematical Queſtion, Whether the Dead can partake of any Good, or Evil? 
T2 Namwopiiolas weigh, 0e KiXponxoTa;, © 100. alabs xowongow, 1 rd arruupirey, Ariſtot. Tom. iii. p. 17. B. Ed. Paris. 

is El yae Tic i Twy arlewrivey vTo Otay yivilas, wore GoxeT, x) tin ay td yalrge Tr ary; 75 &girw % TO ovyſwerdtrw* t 
Y & tin 5 185% rds PELOUCD KANSE TETO m Hs, Gilroy we Twy pl adrog imipurnupiry;” x; eb; Ts & Hand g Hoilac. 
Ethic. Nicom. Lib. x. Cap ix. p. 185, C. Ed. Duval, This Paſſage is ill tranſlated in Le Clere's Bibl. Choif? Tom. i. p. 129. 
but I did the Juſtice to charge the Fault on Mr. Cudworth, who Cited not the Place where it was to bs found ; and beſides, has 
omitted a material Word of the Original. See Bibl. Choiſ. Tom. ix. p. 395. | 
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6 tandirig :) That they reward of which his Maſter Plato ſpeaks; and which the 
« — 9 2 this Part * them- Scholar ſeems not rightly to have underſtood. The 
« f. Ives ; as taking care of that, which is dear to Beatitude then in Queſtion, according to his Deti- 
40 che Gods And moreover, as leading good and nition, is“, the Action of the rational Soul, per form'd 


d honeſt Lives.“ This Philoſopher makes frequent according to the moF excellent, and moſt accompliſb'd 


4e 5 a * Plurality of Gods; and when he Virtue, in a perfef? Life ; that is to ſay, through- 
cc talks of Re which he does more ſparing- out the Courſe of a long Life : For, adds he, as 
« ly, he ſpeaks of them as intelligent Beings, unit- one Swallow, or one Day, makes no Summer; ſo neither 
„ ed to the Stars. However, he acknowledges, will one Day, or a ſhort Space of Time, fuffice, to make 
« as well as Plato, his Maſter, but one only Prin- à Man happy. He then ex lains this Definition 
« ciple, which he calls the Immoveadble Spirit, in a very verboſe and confus'd Manner; and, after 
6 which moves all Things. In his Syſtem of Di- ſome previous Queſtions, begins to '* treat of Vir- 
« vinity, there are four principal Articles: The firſt tue; which he thus defines '*: A laudable Habit, 


* js, that, tho* every Thing is not eternal, yet which per fecis both the Perſon, in whom it reſides, 


« ſomething there muſt be that is incorruptible : and enables bim to quit himſelf well of his Duty. He 
« Otherwiſe, all Things might return into nothing. * then divides Virtue into intellectual, and moral, 
« The ſecond is, that the Deity is an immaterial The intellectual, which reſides in the Under ſtanding; 
« Subſtance. The third, that his Underſtanding and the moral, which has its Seat in the rational Ap- 
“ comprehends in itſelf every Thing that is intel- petite, or the human Mill. The firſt is acquir'd, 
« ligible. The fourth, that Gop being immove- and improv'd chiefly by Study; ſo that it needs 
« able, all his Action is included within his own both Time and Experience: The other is produc'd 
« Eſſence. So the Religion of Ariſtotle may be by Cuſtom, or Practice; from whence it has its 
« reduc'd to theſe two Heads: That there is a Name. Here, according to Order, Arifotle ſhould 
« Deity, who comprehends all Nature; and that have enter'd upon his particular Account of intel. 
« there are, beſides, inferior Gods . As for all lectual Virtue; which, as he himſelf owns, is the '? 
« the reſt, he look'd upon it as fabulous, and, add- - Principle of all moral Virtue : This Philoſopher, 
&« ed through political Views. He introduces however, has thought fit to begin with the latter. 
« Nature, as an Inſtrument of the ſupreme Cauſe, After having prov'd, that it is“ neither a Paſſion, 
« acting, not through a mechanical Neceſſity, but nor a Faculty of the Soul, he defines it to be: An 
« for certain Ends *, which, at the ſame Time, he Habit of atting with Choice ; which conſiſts in a cer- 
e profeſſes not to know.” In his Ethicks, this tain Mediocrity, with regard to us, determin'd by Rea- 
Philoſopher explains well mn the Principles of ſon, according to the Fudgment of a prudent Man, 


human Actions; treats of the Virtues particularly, So that, according to him, what conſtitutes the 


in a Manner much more diſtin&, extenſive, and 
methodical, than his Maſter. But we muſt not 
imagine, with one of his extravagant Admirers, that 
7 it Is the moſt exact, regular, and compleat Syſtem of 
Morality in the World. The Jeſuit, whoſe Words 
theſe are, does himſelf confeſs elſewhere *, that 
there is ſomething of Order wanting in Ariſtotle's 
Ethicks, as well as in his Logick. The Reader will 
be able to form ſome Judgment on this Head, by 
the ſhort Analyſis, which I ſhall give of that Trea- 
tiſe of Morality, which paſſes for Ariſtotle's Maſter- 
iece ; I mean that which he has entitled, by the 
ame of his Son, Nicomachus. 

After the Introduction, where our Philopher ſays, 
amongſt other Things, that ? the Sovereign Good, 
which is the ultimate Scope of o Morality, and of 
all human Actions, is no other than Beatitude, or 
Felicity: He ſhews, that this Sovereign Good does 
not conſiſt ** either in Pleaſures, or Honours, or 
Riches, or even in Virtue; or in ** that Idea of Good, 


Eſſence of moral Virtue, is a Medium equally diſtant 


from two oppoſite Vices; whereof the one errs through 


Exceſs, and the other through Deficiency. And this, 
as well with Regard to the Actions, as Paſſions. Let 
us ſtop a little at this Principle, which is the Baſis 
of Ariſtotle's Syſtem, in his Explication of the Vir- 
tues. * It is certain, there are ſome Virtues, which 
6c 2 this Effect of moderating the Paſſions; 
« but this (as * Grotius obſerves) is not the con- 
* ſtant and proper Office of all Sorts of Virtues; 
but it is only, becauſe right Reaſon, whoſe Max- 
& ims Virtue 2 purſues, teaches us, that there 
are ſome Things, wherein a Mediocrity ought to 
be obſerv'd; while, in others, we may indulge 
“ ourſelves as far as poſſible. In Effect, we can- 
© not ſerve Gop with too much Ardour ; and it is 
„not, on this Account, we become ſuperſtitious, 
„but by not ſerving him as we ought. A Man 
cannot too earneſtly deſire, and ſeek after eternal 
* Happineſs, nor too much dread eternal Miſery, 


1 Extract from Mr. Cudworth, in Bibl. Choiſ. Tom. iii. 5. 73, 74 


* To & Seb dae dr ν,½Dͤwt ae g 5 IAA τ 


2 r Exivyloy avTo0Y, Diog. Laert, Lib. v. Sect. 32. and Ed. Colon, 


321. Oartgor, irt adde T6 mgaTHY Kuir, Aανu Nx . Hb Age, ifs x) dhgis. Ariſtot. Phy/. Auſcult. Lib. viii. * 


fine, Tom. i. p. 609, B. 
3 See Gudworth himſelf, Intel. Syſt. P. 417. 


* See his Metaphyſics, Lib. xiv. Cap. vi, vii, viii. See particularly Tom. iv. p. 483, B. 
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7 Rapin, Tom. ii. p. 3 * Tom. i. p. 361. 


9 Lib. i. Cap. ii. 'Tom. 1ii. 


b . . K. 
ende. For as he always has in View Man, as a Member of Civil Society; ſo he underſtands by Poliick, Morality in ge- 


neral ; of which Politicks, properly ſo call'd, is but one Part. 
u Ibid. Cap. iii. per totum. 12 Cap. iv. totum. 
13 To arleunver & ſbòy, 


P. 10, B. Ed. Paris. 14 Cap. vii. & /z. 
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ard 69 «mow, Lib. ii. Cap. v. init. p- 27, A. 
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82 An Hiſtorical and Critical Account 


nor have too great an Averſion for Sin *. One 
% cannot (ſays a more modern Author *) love his 
“ Country too well; tho“, to ſave that, he loſeth 
« his Life, and a wicked Man may reſolve to ſut- 
« fer Death conſtantly. So that it is not the Me- 
0 diocrity of Reſolution, which conſtitutes Virtue ; 
e nor the Extremity which conſtitutes Vice. But 
* Conſtancy, without Reaſon, is vicious. To ſuf- 
« fer with Reaſon is a Virtue, to ſuffer without 
* Reaſon, is either Obſtinacy, or Folly. *Tis true, 
% that Virtue, all this while, lies between the two 
© Vices; but it is no more fix'd to this Poſt, than 


„ an honeſt Man is oblig'd to ſtand between two 
„ Thieves. Therefore the Nature of Virtue is 


<«< better expreſs'd by Proportion; as it, alſo, is, elſe- 
„ where, by Ariſtotle himſelf, As in Proportion 
te there is an Equality, or double Ratio; ſo there 
& ſhould be the ſame between the Actions of Vir- 
ce tue, and their Objects. We may remark this 
« Proportion in the Acts of penal Juſtice, which 

ably be proportion'd to their Crimes.— We 
% need only (as Grotius again obſerves, whoſe Diſ- 
courſe I have a little interrupted) “ conſider what 
« Ariſtotle ſays, with reſpect to Juſtice, to ſee the 
« Falſity of his Principle of Mediocrity, when taken 
« in ſo great a Latitude. For not being able to 
ce find, in the Paſſions themſelves, and the Acti- 
t ons they produce, two oppolite Vices, whereof 
« the one errs thro' Exceſs, and the other thro? 
« Defect; he is forc'd to ſeek them in the Things 
& themſelves, which are the immediate Objects of 
« Juſtice, Which is viſibly flying from one Genius 
« to another; a Fallacy which Ariſtotle juſtly cen- 
« ſyres in others. Beſides, tho' it may accidenta]- 
“ ly appear blameable in a Man, to content him- 
« ſelf with leſs than his due, on Account of cer- 
& tain Circumſtances, which ſeem to oblige him, 
« (either for his own Intereſt, or that of his Fa- 
& mily) to relax nothing of his Right: Yet there 
% can be nothing in it contrary to Juſtice, proper- 
4e ly ſo call'd ; for that conſiſts only in the not in- 
<« yading the Property of another. A ſecond Mil- 
& take, like this, is, that Ariſtotle aſſerts Adultery, 
<« perpetrated to ſatisfy a natural Deſire, or Mur- 
« der, committed in Paſſion, are not, properly 
« ſpeaking, Acts of Injuſtice. And yet nothing 
« js more certain, than that the very Eſſence of 
« Injuſtice conſiſts in violating the Rights of an- 
« Other. Nor is it of any Moment, upon what 
«© Motive this is done; whether out of Avarice, 
« Senſuality, ſudden Paſſion, miſtaken Pity, or 


„Ambition; the uſual Sources of all Manner of 


« Tnjuſtice. Nay, it is, on thę contrary, the very 


«Characteriſtic of Juſtice, to reſiſt all Tempta- 


« tions, from the ſole Motive of making no Breach 
« in the Laws of human Society.—It is“ in con- 
« ſequence of this falſe Principle in Queſtion, that 


« Ariftotle found himſelf oblig'd to make but one 
e ſingle Virtue of Liberality and Frugality (or a 
* juſt Oeconomy); whereas they are, in Fact, two 
4 different Virtues. He, alſo, oppoſes to Truth 
% two Extremes, between which there is not an 
« equal Oppoſition, to wit, Qſtentation, and falſe 
« Modeſty : To conclude, he gives the Name of 
„ Vices to Things, which are either imaginary, 
© or no way vicious in themſelves ; ſuch as the 
« Contempt of Pleaſures and Honours, and that In- 


«6 ſenſibility of Injuries, which prevents our being in 


«© a Paſſion with any one.” Let us now return to 
the Analyſis, we have undertaken, of his Syſtem 
of Morality. 

In explaining the diſtinguiſhing Character of the 
Habit, or Diſpoſition, belonging to moral Virtue ; 
I mean the Property of 2#ing with Choice and De- 
liberation; Ar:ftotle 5 takes Occaſion to treat of vo- 
luntary and involuntary; and what he ſays, on that 
Head, is juſt enough. He, after that, enters upon 
a particular Account of the moral Virtues ;.and be- 
gins with Fortitude, which he defines to be.“ A 
Mediocrity between Fear and Raſhneſs, but chiefly in 
regard to the firſt of theſe two Extremes : So that, 
according to him, a Man of Courage, is properly 
one, who is not afraid to expoſe himſelf to an honour- 
able Death; or to any of the Dangers which lead to it. 
He had before, in the ? general Enumeration of all 
theſe Virtues he ſpecifies, oppos'd to this Virtue, 
on the one Hand, Stupidity, or the Security of thoſe, 
who are apprebenſtve of nothing; a Diſpoſition, ſays 
he, which has no proper Appellation; and Auda- 
city, or Foolhardineſs : And, on the other Hand, 
Timorouſneſs, or Cowardice. Here he warns *, not 
to confound true Fortitude, either with the ſenſe- 
leſs Fury of thoſe, who kill themſelves to be de- 
liver'd from Poverty, or ſome Miſery, which 
they are not able to bear; and which rather de- 
ſerves the Name of Weakneſs, and ſhameful Cow- 
ardice ; or with five other Things, which ſeem to 
have ſome Reſemblance with this Virtue. Such is, 
Firſt, Civil Valour, or that of Subjects, who ex- 
poſe themſelves to Danger, in Hope of the Honours 
and Rewards promis'd by the Laws; or to avoid 
the Penalties they threaten. Secondly, The forc'd 
Bravery of Soldiers, and all who expoſe themſelves 
in Battle, at the Command of ſuperior Officers; 
who threaten to puniſh them, if they diſobey their 
Orders. Thirdly, The Heat of Poſim 9z which, 
by a ſudden Impulſe, common both to Man and 
Beaſt, incites the offended Perſon to affault thoſe, 
from whom he has receiv'd Blows, or any other 
Injury. Fourthly, the Preſumption of hoſe, who 
confide in their own Strength; which they have often 
made Proof of with Succeſs. Fifthly, The Secu- 
rity of thoſe, who fear nothing, becauſe they know 
no Danger. | | 


* 
— 


1 See Aud. Gell. Lib. iv. Cap. ix. at the End. And Lactant. Inft. div. Lib. vi. Cap. xvi. Num. 7. Ed. Cellar. . 

2 Crew, Coſmolog. Sacr. Lib. ii. Cap. vii. Set. 21, 22, 23. p. 73. See Mr. Le Clere's Bil. Choi. Tom. iii. p. 326, 327- 

3 Gretius ubi ſupra, Sect. 44. Gronovius has, in his Notes, undertaken to refute this Criticiſm of his Author, upon the Notions 
of Arifictle. But if we examine well what he ſays, we ſhall only find, that he is one of thoſe, who are reſolv'd, coſt what it will, 
to defend every Thing the Ancients ſay ; and ſuppoſing him in the right in ſome Things, yet Ariſtotle has, at leaſt, given juſt Cauſe 
for this Criticiſm, by needleſly expreſſing himſelf in a Manner fo obſcure and confus'd. | 


4 Ibid. Sect. 43. 


Lib. iii. Cap. i. & ſeg. 
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$ Lib. iii. Cap. xi. p. 47, C. and d. 
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r h o eee, Nett dg. ibid. p. 48, E. I find by the Extract in the Bibl. 


Choiſ. Tom. iii. p. 334. that Mr. Grew, reading Ariſtotle too haſtily, charges him with a Contradiction; from which 'tis no diffi- 
cult Matter to clear the Philoſopher. I doubt not but he had in View this Chapter, tho' he cites the tenth, where is nothing to 
his Purpoſe, either in mine, or any of the former Editions. It appears by the Extract here given, that Ariſtotle is far from pre- 
tending, that Courage belongs to the Faculties, deſtitute of Reaſon. Neither is the other Paſſage more exactly cited: For 4ri- 
ftatle does not ſpeak of Courage in particular, but of Virtue in general: H % ag dong Tixvns agi x) aprivur ii, Lib. il, 
Cap. v. p. 27, E. Virtue is more exact, and more excellent than all Sorts of Arts. | 
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2rance. is, according to Ariſtotle, a Me- 
3 in reſpelt of the ſenſual Pleaſures of Taſte and 
Feeling z, and, in ſome Meaſure, iu reſpect of Grief : 
Inaſmuch, as the temperate Man grieves not to 
ſce himſelf depriv*d of Pleaſures z whereas it cauſes 
eat Vexation to the Intemperate. He owns that 
Inſenſibility, as to Pleaſure, which he makes the op- 
ofite Extreme of Temperance, on the defective 
Side, is a Thing very rarely known ; as being no 
way conformable to the Conſtitution of human Nature. 
There are two Virtues, which concern the Uſe 
\of worldly Goods, or Riches ; that is to ſay, * of 
Money, and whatever elſe is capable of being priz'd 
by Money. The firſt, which he calls Liberality, 
has for its Object moderate Wealth; and it con- 
Aids in preſerving a juſt Medium , as to giving or 
receiving; but more eſpecially as to giving. The Vices, 
oppoſite to it, are 5 Avarice, and Prodigality. The 
other Virtue, which he calls Magniſicence, regulates 
the Uſe of great Riches ; but it conſiſts only © in 
giving, Or expending. Its vicious Extremes are, 


on the one Hand, a /ordid Parſimomy; and, on the 


other, a ridiculous and miftaken Profuſeneſs. 

Ariſtotle next particularly diſtinguiſhes two, 
which concern the juſt Medium to be obſerved, 
with relation to Honours ; the one is? 2 
ty, or Greatneſs of Soul ; which conſiſts in believing 
ourſelves worthy of great Honours ; and in purſuing 
them, when wwe really deſerve them. He oppoſes to 
this Virtue, on the one Hand, an unbounded Ambiti- 
on, or that Vainglary, which makes us believe our- 
ſelves worthy of, and aſpire to, great Honours, 
although we do not, in any wiſe, deſerve them : 
On the other Hand, a Meanneſs of Soul, that hin- 
ders us from knowing our own Merit ; and makes 
us deprive ourſelves, either wholly, or in Part, of 
thoſe Honours, whether great or ſmall, of which 
we are worthy. Thus this Philoſopher makes that 
Diſpoſition of Mind a Vice, which is, if not the 
ſame with Chriſtian Humility, at leaſt, a Thing in 
itſelf very innocent. He goes {till farther ; and 
maintains, that this * Indifference for Honours, 
which he imagines to be more common, than ex- 
ceſſive Ambition, is, allo, worſe, and more oppoſite 
to Magnanimity. The other ? Virtue, which has 
for its Object ſmall Preferments, or Honours, has 
10 no fix'd Appellation. 


of the Science of MORALITY. 


II 


He afterwards treats of the Virtue, which preſerves 
a juſt Medium, with reſpect to Anger; vi. 
Milaneſs ; which conſiſts in being never angry, but 
where there is ſufficient Cauſe , and with ſuch only as 
deſerve it, and in a Degree too proportionable to the 
Nature of the Fast; on proper Occaſions only, and no 
longer than is reaſonable. The vicious Extremes are, 
on the one Hand, unreaſonable Tranſport of Paſſion ;, 
on the other, an Indolence, that takes every Thing 
without the leaf} Reſentment. So that, according to 
our Philoſopher **, the Contempt of Injuries is a 
Vice; and Revenge a Virtue: The firſt, the Pro- 
perty of a ſervile Spirit ; the other, that of a noble 
and generous Soul. There are three Virtues, which 
relate to Converſation, or the common Buſineſs of 
Life. The firſt, which may be calld Aﬀatility, 
or a reaſonable Complaiſance ** ,, keeps the Mean be- 
tween Flattery, which officiouſly ſeeks to pleaſe 
every Body, in all Things, and without Reſerve; 
and the Ruſticity, or ill Nature of thoſe, who are 
always carping at, and deſpiſing others; and who 
care not whom they affront, The Second, is“ 
Candor, or Sincerity, in Things indifferent; that is 
to ſay, ſuch, where an undiſguis'd Openneſs is not 
enjoin'd by the Laws of Fidelity or Juſtice. Ari/- 
tolle oppoſes to this Virtue, on the one Hand, ſenſe- 
leſs, and ill-grounded Oſtentation; and, on the other, 
falſe Modeſty ; by which we pretend an Unwilling- 
neſs to own, or endeavour to extenuate thoſe good 
Qualities, which we are really poſſeſs'd of. The 
third, and laſt of theſe Virtues, is an eaſy and 
agreeable Humour in Converſation, and public Aſſem- 
Blies. To which are oppos'd, the Buffoonry of falſe 
Wits, and the ſower Humour of ſuch, as are ſcan- 
daliz'd at the moſt harmleſs Pleaſantry, and are 
offended at the moſt inoffenſive Raillery. 

As for Juſtice, which is the Subject 4 one intire 
Book of Aristotle's. Morals; Mr. Pufendorf having 
given us“ a Summary of our Philoſopher's Noti- 
ons thereupon, I ſhall forbear ſaying any Thing 
here upon that Head. But I muſt not forget to 
obſerve, that he diſtinguiſhes Law (the exact Ob- 
ſervation whereof, is what conſtitutes Zufice ; as 
the Violation of it, on the contrary, does Injuſtice;) 
into Law, properly and ſimply ſo calPd, and Law that 
is only ſuch by Analogy, becauſe of ſome Reſem- 
blance it bears to the former 7: The firſt, which 
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p. 67, A. 9 Ibid. Cap. x. per tot. 


'0 Ibid. See the Greek Summary of Cap. ix. and p. 67, D, E. 
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he calls Civil Law, is that which takes Place amongſt 
a Number of free Perſons, who are Members of 
the ſame Community; in which they live upon a 
Foot of Equality, either pure and ſimple, or pro- 
portionable. The other, which he ſtiles Oeconomy, 
or Domeſtick Law, is the Power a Maſter of a 
Family has over his Children, or his Slaves; and, 
in ſome Meaſure, over his Wife: For, ſays Ari/- 
totle, this Law is not the ſame with the Civi/ Law, 
becauſe the Maſter of a Family cannot * do any 
Injuſtice, 1 ſo call'd, to thoſe who have 
their whole Dependance on him. Our Philoſopher 
ſubdivides his Erol Law into Natural and Poſitive *. 
The Natural Law, is that which is every where equal- 
ly in Force, and depends not on the particular Confti- 
Iutions of any State, The Pofitive, is that, which re- 
gards thoſe Things, which each Perſon, at firft, was 
free to regulate as he pleas'd; but which are no longer 
indifferent, from the Moment they are eftabliſh'd. A. 
riſtolle hereupon ſtarts the Objection, uſually made 
by thoſe, who inſiſt, that there is no ſuch Thing as 
a real Law of Nature; becauſe, ſay they, if there 
was, it would be immutable ; as we ſee Fire has 
in all Countries the ſame Property of burning. To 
which our Philoſopher makes this Anſwer ;; that 
por s, amongſt the Gods, the Law of Nature ma 
abſolutely invariable : But that it is — 
among Men; in reference to whom, as there are 
ſome Things, in the Law of Nature, which do not, 
ſo there are others, which do admit of ſome Al- 
teration, In order to diſtinguiſh the laſt Sort, from 


Laws purely poſitive, Arifotle, by way of Illuſ- 


tration, produces the following Inſtances. Natu- 
rally, ſays he, we uſe the Right Hand better than 
the Left. But for Laws, founded upon Compact, 
and the Good of particular Communities; it is with 
them, juſt as it is with the Meaſures for Corn and 
Wine; which are found to be larger or ſmaller, 
according to the Difference of Places, and Intereſts 
of thoſe, who trade in ſuch Commodities. Thus 
the Forms of Government, in different Countries, 
differ from each other ; though, at the ſame Time, 
there is but one of them, which is conformable to 
Nature; and that is, the Form, which beſt ſerves 
to promote the Good of every Civil Community. 
In ſhort, this Chapter alone is ſufficient to ſhew, 
that Ariſtotle's Morality runs wholly upon the Du- 
ties of a Subject; and that it does not take in the 
Duties of Man in general, conſider'd as ſuch. Nor 
is there one ſingle Word to be found concerning 
the Law of Nature, as it takes Place among the 
Subjects of different States z of ſuch as are not 


i. 


Members of any Civil Community: And, by his 
Silence, at leaſt, this Philoſopher ſeems to favour 
that inhuman Opinion of the Greeks, with reſpe& 
to thoſe, they were pleas'd to call Barbarians. But 
he ſeems plainly enough to declare “, in his Poli- 
ticks ; all thoſe Nations, that have not enter*d in. 
to Treaties of Alliance, to be in a State of War 
with one another. And if we may take Plutarch's 
Word for it, he adviſed Alexander to behave him- 
ſelf as a legal Prince towards the Greeks, and as a 
deſpotick Maſter towards the Barbarians; to regard 
the former, as his Friends and Domeſticks, but 79 
treat the latter as ſo many Beaſts, or Vegetables. A. 
riſtotle, after this, paſſes on to intelleftual Virtue, 
whoſe Function has for its Object“ Truth: He di- 
vides it into five Kinds; to wit, Science, Art, Pru- 
dence, Intelligence, and Wiſdom. By Science, he un- 
derſtands ? a demonſtrative Kncwledge ; that is to ſay, 
a diſtin& View of the Conſequences neceſſarily flow- 
ing from ſure Principles, or eternal Truths. Art *, 
is an habitual Knowledge of the Rules, which right 
Reaſon preſcribes, for the performing of any Ope- 
ration; or for the accompliſhing any Work, which 
the Agent was at Liberty to do, or leave undone, 
Prudence, is the Habit of diſcerning ? what is, or is 
not conducive towards the governing ourſelves, ac- 
cording to right Reaſon, in all the Aﬀairs of Life, 
Intelligence, is the Knowledge of thoſe firſt Prin- 
ciples, which need no Demonſtration, becauſe they 
are ſelf-evident. Wiſdom **, which is compounded 
of Intelligence, and Science, conſiſts in the Know- 
ledge of the Principles, and Demonſtrations of 
thoſe Things, which are moſt excellent. I might 
here make ſeveral Obſervations on theſe Diviſions ; 
and the Method, in which Ariſtotle explains thoſe 
Virtues, which he treats of under diſtinct Heads. 
But this will require a larger Diſcourſe ; they who 
will give — the Trouble to examine into 
the Matter, will eaſily diſcover the Defects of this 
Work. The Author proceeds to treat, in a more 
particular Manner, of the Characteriſticks, and ſe- 
veral Functions of Prudence. After which he ſpeaks 
of thoſe moral Habits, which are imperfect ; that 
is, of Diſpoſitions towards Virtue, or Vice: And 
to theſe he refers, on the one Hand **, Continency 
in Pleaſures, and Patience; on the other, Effemi- 
nacy, and '5 Impatience. On this Occaſion he en- 
ters upon the Subject of Pleaſure, and Pain; which 
are the two grand Springs of the whole Move- 
ment of the Soul. From thence he paſſes on to 
Friendſhip "7? ,, which is, ſays he, either a Virtue 7, 
or a Concomitant of Virtue ; and is, beſides, @ very 
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55 
oredient to the Happineſs of Life, He de- the Condition of the Gods; who yet enjoy per- 

— % . - mutual Benevolence, whereby Perſons de- fect Felicity. | $307? | 
fire the Proſperity and Happineſs of each other; and This is the Summary of his ten Books of Ethicks 
reciprocally teftify it. It is founded, continues he, to Nicomacbus. Ariftoile does little more than re- 
either upon Profit, Pleaſure, or Virtue : But it at, and explain the ſame rea, e in his two 


/ the Science of MORALITY. 


is the laſt only that forms ſolid and perfect Friend- oks of grand Morals; and in his ſeven Books 
ſhip, which is only to be met with among good addreſs'd to Eudemius. His Politicks are founded 
Men; while Intereſt and Pleaſure can, at beſt, but upon very near the ſame Principles with thoſe of 
roduce ſome ſlight Sort of Union amongſt the Plato; but apparently more ample, methodical, ac- 
Bad. Ariſtotle * divides Friendſhip, as to the Per- curate, and, in general, better proportion'd and 
ſons who are capable of it, into that which is he- adapted to the Conſtitution of human Affairs Not 
tween Equals, and that which ſublſiſts between thoſe, that they are compleat, or without their Defects. 
whoſe Condition is unequal; or, where there is ſome There are ſeveral Things treated in a very ſuperfi- 
ſort of Superiority in the one over the other; as, cial, and confus'd Manner. This - Philoſopher, as 
between a Father, and a Son; the Aged, and the well as his Maſter, ſeems to have had too much in 
Tung; a Man, and his Wife, a Sovereign, and his View, the Grecian Forms of Government. Nor does 
Subjetts, &c. He then proceeds to the Reſolution he ſeem to have juſt Ideas of the natural. Equality 
of divers Queſtions relating to Friendſhip ; and pre- of Mankind; and, by ſome of his Expreſſions, 
ſcribes Rules for the better Cultivation, and Im- he gives Occaſion to believe, that he thought ſome 
provement of it. . Men to be, by Nature, deſign'd for Slaves He ? 
In the tenth, and laſt Book, he returns !“ to his is againſt bringing up Children, that happen to be 
Subject of Pleaſure and Pain; which he handles a born with any bodily Infirmity ; and thinks, 
little more at large, than he had done before. He ſhould the Laws forbid the expoſing Infants, Wo- 
concludes with that of Beatitude ; which he divides men ſhould be made to miſcarry, when they find 
into Contemplative, and Practical. The latter, themſelves with Child, after having had a certain 
which he makes to conſiſt in the Exerciſe of thoſe Number of Children, anſwerable to what the In- 
moral Viriues, he had been treating of, is, in his tereſt of the State requires; for, adds he, when 
Opinion, leſs excellent than the other: Which he we ſay that ſuch a Thing-is lawful, or unlawful, it 
ounds, amongſt other Reaſons, upon this; that ought to be underſtood with reſpect to Beings, that 
Contemplation, as it is accompanied with a purer have Life and Sentiments. Thus this vaſt Genius 
and more ſolid Pleaſure ; ſo it has beſides but lit- of Nature, this Philoſopher, for whom ſuch Num- 
tle Need of the borrow'd Aid of external Things; bers have ſo great a Veneration, proves to be groſly 
- which are much more requiſite for the obtaining ignorant of, and, without any Scruple, treads un- 
the other ſort of Beatitude : And becauſe the Prac- der Foot, one of the moſt evident Principles of the 
tice of moral Virtues , does not at all agree with Law of Nature. 


SECT. XXV. 


" ARCESIL AS V one of the Succeſſors of all the Precepts of Morality : For, whoever affirms, 

Plate, founded a new Sect, call'd the Second, that there is nothing certain, and that all Things are 
or Middle Arademy, to diſtinguiſh it from that of incomprehenſible ; does, at the ſame Time, declare it to 
Plato. His Doctrine conſiſted "' in making a Doubt be uncertain, whether there be any ſuch Things 0s Vir- 
of every Thing; in arguing both for, and againſt tue and Vice. Cicero, who was an Academic, but 
all Manner of Queſtions, without ever coming to a moderate one, has acknowledg'd the Juſtneſs '3 
any Determination; and in maintaining, that there of this Conſequence, ſpeaking of Pyrrbo, a Con- 
was nothing which could be certainly known, or temporary of Arcgſilas; and whoſe Scepticiſm, at 
comprehended. It is eaſy to ſee, that ſuch a Phi- the ave ty was the ſame with the“ Incompreben- 
loſophy ** apparently tends to the utter Subverſion of fibility of the new Academics. Carneades founded 


1 Ati dęa (Pinus) euroriy anainors, — BouheoVar raſabe wi harlavoila;. Ibid. Cap. ii. in fin. P. 134, A. . 
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oi 0s n9erjv,—TAtia I ig, 1 r dab OiNic x) Hal agilny . ——0 api oy 1 TOrTwY pla, ig av alaboi cow. n I agiln won 
N. Ibid. Cap. iii, iv. p. 134, B, C. p. 135, B, C. 

3 Elel & eds ai tengivat g iy tl. ETegov 0 ig, pn.. N., To xa Ur νν Zn rale mpeg die, Ng TgioCuligw 
Te% VEWTECOV, arg Tt Teo v,, * Tal & x oii Teo ag. Ibid. Cap. viii. P- 139, D, E 

4 Cap, i,—v. Cap. vii, viii. 

© 'Owcyuibed Te de Ide, wagappixlar T1 a. dg & To xal dgilns ingſucr, & xald Ti codiny* epponoſovutrus fol, Torr? 
ve epi Sah, nouns xt xabagerile xy To Bd. Ibid, Cap. vii. p. 181, B. Altus g d, g Th; inlis Xoenyiag int 
Kixębs 1 im i Sriahas Th; nouns. Cap. viii. p. 183, B. 

7 H % TN id,, irs Jrwgnliy Tis ig ivigſua, lit he, d Darin Tons Jrod; vg {ANSE UTuN Pape Kaxxgiovs, x) t99Hi- 
provees tl meaZug dd mroicg anoveipas xemwr avrorg, Pag. 183, E. s Politic. Lib. i. Cap. v. 

9 Hl & drehe, x; TeoPns Tw yilvoppirur, tow rh, wndty rerngoαν]o reit. dd N Ah. Tixrwr, ins & TALE TOY try xo, 
und atorileol a roy 3 gte yap d re Tixronoing T0 ml. id, M riet yiſmilas Tape rar owIvacii\u, mil aten 
iyleiolas ꝙ Gun, iproniofas der Tyr auchuow' T9 yag Gown x) T9 , Nope T1 aiolyou » To & iyar. Polit. Lib. vii. Cap. xvi. 
P. 597, E. The laſt Words are ſo read in the Paris Edition, form'd upon that of Caſaubon : And this reading is, in my Opinion 
much better than that, which Mr. Perixonius follows (in his Notes on Elan, Var. Hiſt. 8, 1. p. 481. Col. 1.) 7% yag be, ») #3 
. T ts T9 alchνν x; TY e, irs. 1 could, were it now proper, eaſily prove this. 

He flouriſh'd about the . — and twentieth Olympiad, three hundred Years before Jeſus Chriſt. See Diog. Laert. Lib. 
iy. Num. 28. & ſeg: particularly p. 284. Ed. Colan. Allob. | 

" Arcefilas negabat e e quidquam, quod ſciri poſſet ; ne illud gon ipſum, quod Socrates fibi religuiſſet. Sic omnia latere cenſebat in 
ecculto, neue efſe quidquam, quod cerni, aut intelligi poſit : quibus de cauſis nibil oportere neque profiteri, neque adfirmare quemquam, ne- 
gue adſenſione approbare. Cicero Academ. Quat, Lib. i. Cap. xii. . 

* Mr. Bayle's Dict. in the Text, and Remark (K.) p. 307. and Col. 2. 

"3 Ariftonis, Pyrrhonis, Herilli, jampridem exploſa ſententia eft : qui tamen haberent jus ſuum diſputandi de officio, i rerum aliquem 
delectun religuiſſent, ut ad officii inventionem aditus efſet, De Oc. Lib. i. Cap. ii. See, alſo, the ſame Argument made ul: of 
againſt the Academics, Acad. Quæſt. Lib. iv. Cap. viii. 

'* "AxclaMnVie. See the Article of Pyrrbo, Rem. (A.) in Mr. Bayle's Dict. p. 2429. Col. 2. and 2430. Col. 1. 

This Philoſopher was of Cyrene ; he came to Rome in the Year 599, from the Building of that City, a hundred and fifty 
Years before Feſus Chrift, See Petav. D. Temp. Tom. ii. p. 354. Ke Diog. Laert. Lib. iv. Sect. 62. & ſeq. And Ed. Colon. 


P. 296. and Cicer. Academ. Quæſt. Lib. iv. Cap. xlv. Et Bayle Dict. P- 810, 811. Artic, Carneade, the whole Article and Notes, 
and p. 812, and 813. Col. f. | | 
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the Third Academy , ** Which ', in Reality, did 
© not at all differ from the Second: For, ex- 
« cepting a few Mitigations, which ſerv'd only to 
« amuſe, he was, in the main, as zealous a De- 
« fender of Incertitude, as Arce/ilas himſelf : He 
« pretended to diſcover it, even in the moſt evi- 
« dent Notions z ſince * he diſplay'd all his Sub- 
« tilties againſt this Maxim: That Things equal to, 
« or the ſame with any one third Thing, are equal to, 
« or the ſame with one another, He retain'd *, in 
« the main, the whole Doctrine of Arce/las : But 
« thro* Policy, and to diſarm his Adverſaries of 
« their moſt plauſible Topicks for Declamation, 
« and Raillery; he admitted ſuch a Degree of 


Probability, as might ſerve to determine a pru- 


« dent Man, which Side of the Queſtion to take, 
& in the Practice of Civil Life. He plainly ſaw, 
«© that, without this, he could never anſwer the 
« moſt odious Objections; nor clear his Principles 
« from the ſcandalous Charge, of bringing Men 
* to a moſt ſhameful State of Inaction, and Quie- 
„ tiſm. All Things conſider'd, it amounts to the 
„ ſame Thing, to ſay, That there is not any ſuch 
« Thing as Truth; or, That there is, but that we 
„Have no Rule to diſtinguiſh it from Falſbood. Thus 
it is that Mr. Bayle is pleas'd to expreſs himſelf. I 
ſhall not examine, whether there ever has, in Fact, 
been ſuch a Perſon, as one ſeriouſly perſuaded, that 
it is impoſſible for a Man to diſtinguiſh, for In- 
ſtance, whether he be aſleep, or awake; or to diſ- 
cern a real Difference between Folly and good Senſe; 
or to be poſitively aſſur'd, that there is a Sun, 
Moon, Earth, Men, and Animals; that the Whole 


is greater than any of its Parts: And whether we 


may not ſay, with the Author of the Art of Think- 
ing *, that the Sceptics are a Set of Liars. But 
one Thing to me appears inconięſtable, viz. that this 
Spirit of univerſal Scepticiſm, utterly overthrows 
the very Foundations of all Religion, and Morali- 

Nor do I know any Books more dangerous, 
for Men to read, who have not accuſtom'd them- 
ſelves to an accurate Way of Thinking, and diſ- 
cerning between Truth and Falſhood, than thoſe, 
whoſe Authors to accumulate Objections againſt the 
moſt evident Truths; without ever reſolving them, 
or preventing the fatal Impreſſions thereof, by a 
clear and rational Account, of what ought to be 
held as certain, notwithſtanding ſuch Difficulties z 
which, however conſiderable, yet can no way leſſen 
the Force of ſuch direct Proofs, as are really con- 
vincing. The ancient * Sceprics 5 did not indeed 
deny, but that a Man ought to conform to the 


0 Cuſtoms of his Country; to practiſe the Duties 
„ of Morality ; and, in all ſuch Caſes, to be deter- 
© min'd upon * probable Grounds ; without in- 
« fiſting upon, or expecting, abſolute Certainty.” 
But then, as Mr. Bayle himfelf owns, They ? dia 
« under Pretence of only oppoſing the Reaſons, 
d which the Dogmatiſts urg'd for the Exiſtence of 
« a Deity, in Effect, undermine the Doctrine it- 
« ſelf. They began with declaring *, that they pre- 
e tended not to be fingular in any Thing; but 
e that, without being addicted to any particular 
« Set, they held, that there were 8, wor- 
„ ſhipp*'d them, and aſcrib'd to them a Provi- 
« dence ; But for the raſh Reaſonings of the Dog. 
*« matiſts about theſe Matters, it was what they 
could not ſubmit to: Whereupon they produc'd 
their Objections; which were uſually ſuch, as 
% did, by diſproving a divine Providence, at the 
« ſame Time deſtroy the Exiſtence of a Deity.” 
As to Morality, there is no doubt to be made (tays 
Mr. Bayle once more) but Pyrrho ? taught, That 
the Honeſty and '* Turpitude, Juſtice and Injuſ- 
* tice of human Actions, were intirely dependent 
upon human Laws and Cuſtom.” Carneades , 
after _—_— one Day, made an admirable Harangue 
in Praiſe of Juſtice ; did, the very next, ſhew, that it 
was only a mere empty Name ; oppoling it, at the 
ſame Time, more ſtrenuouſly, than he had before 
defended it. Thus, however excellent thoſe ** Max- 
ims of Morality, which the Academics and Sceptics 
give out for Precepts, were in themſelves ; yet, in 


their Mouths, they can amount to no more than ' 


empty Sounds, unprofitable Rules, Propoſitions 
without any Foundation, and in flat Contradiction to 
their own proper Principles ; and this, notwithſtand- 
ng the Conduct of theſe Philoſophers, appear'd 
otherwiſe the moſt regular in the World. According 
to Carneades, the chief End, or ſupreme Good of 
Man, conſiſted in the Enjoyment of, what he call'd”?, 
the natural Principles ;, that is to fay, in ſatisfying 
the Defires of Nature; without giving one'sſelf 
any Trouble, or Concern, about Honeſty and Vir- 
tue. The Sceptics propos'd to themfelves, by 
Means of their! Suſpenſion of Afſent "5, to k 
the Mind in ſuch a State of Tranquility, as ſhoul 
prevent their receiving any Uneaſineſs, on account 
of eſtabliſh*'d Opinions; and, likewiſe, in ſuch a 
State of abfolute Indifference for all Things, as 
ſhould _ them from attaching themſelves to any 
one Object; or troubling themſelves about any 
Thing that might happen. p 


© Mr. Bayle's Di&. See the Rem. (A.) and (B.) Artic. Carneade. TERED: 
* Ibid. Rem. (C.) p. 811. Col. 2. See Galen, in Lib. de optimo dicendi genere, printed at the End of the Pyrrhon, Hpot. of 


Lext. Empiric. Ed. H. Steph. Ann. 1562. p. 220, 221. Et p. 499. 


4 'The firſt Diſcourſe, p. 6. See, alſo, the ſixth Chapter o 
s Mr. Bayle's Dict. Art. Pyrrho, Rem. (B.) p. 2430. Col. 1. 
Mr. Bayle's Dict. Artic. Rufin, Rem. (C.) p. 2625. Col. 2. 


D. Ed. Genev. 1621. 3 Ibid. p. 811. Col. r. 


Diog. Laert, Lib. fe. Sed. 108. 


art iv, p. 419, c. Ed. Ant. 1685. 
I" C's 


1 Sextus Empiric. Pyrrhon. Hypot. Lib. iii. Cap. i. Init. & Ed. Fabric. p. 128. 


9 Bayle's Dict. Art. Pyrrho, in the Text, p. 2433. 


'2 Oudly ve KPagoxi Ar nan, Ir aioxemn, ire Sinai, Br: d Rev. . Seleg iT Aude, Nn, d 75 AAnbsia, ig N, x) ide 
dal Tot; arlgwnovs medTlew. Diog. Laert. Lib. ix. Sect. 61. Et Ed. Col. p. 669. 
i: Ladtant. Inflit. Divin. Lib. v. Cap. xiv. N. 3, 4. See the Subſtance of his Reaſons againſt Virtue, reported and confuted 


by Mr. Pufend. Lib. ii. Cap. iii. Sect. 10, 11. 


14 See Cicer. de Finib. Lib. ii. Cap. xviii. | 


'3 Carneadi, frui principits naturalibus, efſet extremum. Ibid. Cap. xi. in fine, See Mr. Bayle's Dict. p. 814. Col. 2. and 815. 


Col. 1. 14 "ETox1. 


i See Diog. Laert. Lib. ix. Sect. 67, 68, 108. Et Ed. Col. p. 672, 674, 699. Stob. Serm. 118. and 120. P. 601, 60g. 
t 


Sext. Empiric. Pyrrhon. Hypothe/. Lib. i. Cap. xii. and Edit. Fabric. p. 8. As to the reſt, the Reader may conſu 


the Extrat 


given by Mr. Le Clerc of the Edition of Sextus Empericus, publiſh'd by M. Fabricius, Biblioth. Anc. & Mod. Tome xiv. Art. 1. 
where he ſhews at large the Sentiments and Principles of the Sceptics, and adds a great many Reflections of his own on this Subject. 
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SE CT. XVI. 


CU wy, : Cotemporary of Arce/ilas, and * intelligent Natures therein, ow'd their Original 
E Fad of | - Sect 1 his own Name *, * to the fortuitous Concourſe of Atoms.—' The 
ee thoſe two Principles of the ancient Atheiſts: God of this Philoſopher is, in * 2 3 
« That there is no other Subſtance beſides * Body; and, © a Piece of Building out of its Place; and whic 
« that Body had only * Extenſion, Solidily, Magnitude, “ may as well be left out, without making any 
« Fioure, a certain Situation, and Motion, o, ut © Alteration therein. Yet, with all theſe his im- 
40 4 Quality —However, he profeſs'd the Belief pious Princi les, Epicurus has nevertheleſs given us 
40 7 Number of Gods. He plac'd them a Syſtem of Morality, in many Things Juſt and 
« in certain Spaces, which he called 5 Intermundane; beautiful enough. * His Doctrine touching the 
4e which he believ'd to be void, and to lie between © Sovereign Good, or Happineſs, * liable 
« the ſeveral Worlds, of which, according to “ to be miſunderſtood, which prov'd of ill Conſe- 
« him, the Univerſe was compos'd. He held, © quence ; and, in Effect, brought an ill Charac- 
« that the Sovereign Felicity of the Gods, conſiſt- * ter upon his Sect : But the Doctrine was, in the 
« ed in having nothing to do; and in being free © Main, very rational nor can it be denied. tak- 
« from all Manner of Care.—And tho' they did “e ing the Word Happineſs in the Senſe he us'd it, 
« not, in his Opinion, any way intermeddle in the © but that the Happineſs of Man conſiſts in Plea- 
« Concerns of Mankind; and tho* Men had no- * ſure.— Almoſt all the ancient Philoſophers, who 
« thing either to hope or fear from them; yet, * have treated of human Happineſs, fix*d their 
« ſaid he, they ought to have ſome Worſhip paid * Notions upon ſomething external; which has OC- 
« them, on Account of the Excellency of their? * caſion'd amongſt them ſo great“ a TT of 
« Nature, and Felicity. There needs not much * Opinions : Some placing the true Happineſs of 
« Penetration to diſcern, that all this Divinity of * Man in Riches, ſome in Science, ſome in Honours; 
« Fpicurus was but a mere Chimera; ſince *twas © and others in Virtue, Cc. It is plain, they fix'd 
« directly contrary to the Principles he himſelf had * the Idea of Happineſs to—that, which they 
« laid down; by which he acknowledg'd no other © thought capable of producing in us a State of 
« Beings, but ſuch as were made of Atoms, and, „ Felicity; without ever telling us what that State 
« conſequently, corruptible. But Gods he gave „ of the Soul is, in which its Happineſs conſiſts. 
« out there were *; out of pure Policy, and to * Epicuru has not run into this Mittake.—He ſaid, 
« avoid the Odium, which an avow'd Atheiſm “ that Man's Happineſs conſiſts in his being at 
« would otherwiſe have drawn upon him. For © Faſe, and under the actual Senſation of Flea- 
« which Reaſon Poſidonius, the Stoic, ſaid 9, that ſure; in a Word, in Content of Mind: This no 
« Epicurus belicy'd no Gods at all; and that it was * way proves, the Placing of the Happineſs of 
« to avoid Hatred, that he ſaid what he did of the ** Man in good Cheer and Venery ; for theſe can, 
« immortal Gods, —He introduces, ſays ** Cicero, by © at moſt, be but efficient Cauſes; and theſe are 
« way of Ridicule, tranſparent Gods; Gods which © out of the Queſtion. When you enquire into 
« might be diſſipated with a Puff of Wind; dwell- © the efficient Cauſes of Content, you will be ſhewn 
« ing, as it were, between two Worlds, for Fear of «+ the beſt: On the one Hand, you will find ſuch 
« being, ſome Time or other, buried in iheir Ruins. * Objects, as are beſt fitted for the Preſervation of 
&« But let us ſuppoſe Epicurus to have been never ſo * bodily Health; on the other, ſuch Occuparions, 
« ſerious in thoſe Matters; yet, with ** Gaſſendus's * as are moſt proper to prevent Uneaſineſs of 
& good Leave, he will ſtill, nevertheleſs, be an A- „ Mind: You will then find preſcrib'd to you 
<« theiſt, as long as it ſhall appear, that he held the «+ Sobriety, Temperance, and a reſolute Oppoliti- 
« World to be form'd without the Diſpoſition of any * on to all thoſe tumultuous, and unruly Paſſi- 
66 '® Agent, or the Concurrence of a bleſſed and im- „ ons, which deprive the Soul of its State of Hap- 
* mortal Being; and that the Univerſe, with all the * pineſs; that is to ſay, of that ſweet Compoſure 


He was born in the third Year of the hundred and ninth Olympiad, three hundred and forty two Years before Jeſus Chriſt; 
and died aged ſeventy two Years. See Du Rondel, de vita & moribus Epicuri. | 

Extract from Mr. Cudzcorth, in the Bibl. Choifie, Tom. ii. p. 14. £7 ſeq. See Cudw. p. 59, 60, Sc. 

3 See Diog. Laert. Lib. x. Sect. 39, 40. Et Ed. Col. p. 732. and Lucret, Lib. i. Verſ. 430. & /q. 

4 Diog. Laert. ibid. Sect. 44. Et Ed. Col. p. 735. 

S Intermundia. See Cicer. de Nat. Deor. Lib. i. Cap. viii. and Dav. i. I. and Lucret. Lib. v. Verſ. 147. ſeq. and Lib. iii. 
Verſ. 18. & eg. In the firſt Book of Cicero, offthe Nature of the Gods, Cap. xxv. &c, this ridiculous Notion of Epicurus's Gods 


zs turn'd into Ridicule. 


Nes autem beatam witam in animi ſecuritate, & in omnium vacations munerum penimus. Theſe are the Terms of Velliius the 
Epicurear, whom Cicero introduces, Lib. i. Cap. xx. de Nat. Deor. See too Cap. xxx. Omnis enim per ſe Divum natura neceſſe eff 
Immortali æ u ſumma cum pace fruatur, Semota ab noftris rebus, Jejunetague longe ; Nam privata dolore omni, privata periclis, Ipſa 
fats pollens opibus, nibil indiga noſtri, Nec bent pro meritis capitur, nec tangitur ira, Lucret. Lib. i. Verſ. 57. & ſeq. Edit. Creech, 

7 Habet enim venerationem juſtam quidguid excellit. Velleius apud Cicer. de Nat. Dear. Lib. i. Cap. xvii. 

* This was the Opinion of ſeveral of the Ancients, Quamquam video nonnullis wideri, Epicurum, uc in offenfronem Athenienfiam 
eaderet, verbis reliquifſe Deos, re ſuſtuliſſe. Cicer. ibid. Cap. xxx, 

9 Apud Cicer. de Nat. Deor. Lib. i. Cap. xliv. five ultim. 

In the Extract of the Bibl. Choi. Tom. i. p. 17. theſe Words are aſcrib'd to Paſidonius, but they are Cicero's, Lib. ii. 4. 
Divinat, Cap. xvii. Deos enim ip/os jocandi cauſd induxit Epicurus perlucidos, & perflabiles, & habitantes, tanguam inter duos lucos, 
fit inter duos mundos, propter metum ruinarum. 

„ De vita Epicuri, Lib. iv. Cap. i. & ſeq. Mr. St, Evremond, who is not ſuſpected to bear any ill Will towards Eeicurus, judges 
more fincerely and juſtly of this Matter, in his Eſſay upon the Morality of Epicurus, (before the fifth Volume of his Miſcellanies. 
E. Amſterd. 1706.) where you may ſee too his Opinion about Epicurus's Pleaſures. | 

? Docuit enim nos idem, qui cetera, [ Epicurus] natura 8 N mundum ; nibil opus fuifſe fabrica ;j===quod—— guemadmodum 
natura efficere fine aligua mente poſſit, non videtis Velleius apud Cicer. de Nat. Deor. Lib. i. Cap. xx. Ex his 83 
27 * M cœlum, atque terram, nulla cogente natura, ſed concurſu guodam fortuito, Ibid. Cap. xxiv. 

4, The Words of Mr. Le Clerc, in his Bibl. Univ. Tom. x. p. 531. 

7 Mr, Bayle's Dict. in the Text of Article Epicure, p. 1133. 15 Ibid. Rem. (G.) p. 1133. Col. 2. 

4 See Auguſtin, de Civ. Dei. Lib. xix. Cap. i. Tom. v. Col. 1137, C. Cc. Here Mr. Bayle cautions us not to believe what 
many tell us, vis. that, according to Varro, there were 288 different Opinions about the Nature of the Sovereign Good. Tis 


only a Piece of Pleaſantry of that learned Roman, 


*« and 
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and Acquieſcence it has in its preſent Conditi- 
© on". Theſe were the Pleaſures in which Epi- 
© curus made the Happineſs of Man to conſiſt. 
« An Outcry however was rais'd againſt the Word 
« Pleaſure; thoſe, who had been before corrupted, 
« made an ill Uſe of it; and the Enemies of the 
« Sect took Advantage of all this; thus the Name 
« of an Epicurean became extremely odious. All 
„ which is, nevertheleſs, accidental; and may as 
« well befall any other Doctrine.“ Thus it is that 
Mr. Bayle juſtifies the fundamental Principle of 
Epicurus. It muſt however be acknowledg'd, that 
(tho* Epicurus, in the Main, might reaſon well, in 


the Soul dies with the Body; and made this his 
Reaſon, to 5 recover Men from the Fear of Death; 
he could not promiſe more than a Happineſs of 
ſhort Duration; and his Morality muſt, in the Na- 
ture of it, be the Concern of this Life only. In 
this he no way contradicts his Principles; and Mr. 
Le Clerc has very juſtly obſerv'd, that His * Mo- 
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_ has two enormous Defects; which make 
the laudable Precepts, it contains, of little or ng 
Effect, whatever may be ſaid by thoſe, who have 
undertaken his Apology. The firſt is, that, its 
End propos'd being only the Attainment of an 
eaſy and quiet Lite, it can engage us to purſue 


its Maxims upon no other View, but the preſent 


Advantage, that accrues from that Manner of 
Life it preſcribes. We ought not to be cove. 
tous, for Example, according to Epicurus, and 
Horace (a Follower of his) becauſe Covetouſneſ; 
cannot render us happy in this Life ; as the latter 
has, in _ Places, made appear. This Prin- 


edly diſturb human Society, and would cauſe in- 
finite Diſorders, if all Men were of his Opinion. 
Horace may, in Mr. Dacier's Judgment, be eſ- 
teem'd a? rigid Epicurean; and yet his Writings 
are full of the Marks of a Licentiouſneſs, which 
one would not care to call by its true Name: 


And if he exclaim'd againſt Adultery, for Ex- 


— 


* n 
ar 


TIM keeping to the general Idea of Tranquillity, or, „ ciple being laid down, if a Man ſhould find him- * 
140 Contentment of Mind) yet he neither taught true * ſelf under a Government, where Vice was re. "i 
714d Happineſs, which is the End of Morality, and the “ warded, and Virtue puniſh'd, what muſt he do? 2 
1 Object of all human Deſire, nor ſolid Virtue: And “ Suppoſe a Man liv'd in Japan, and that a con- 1 
i that it was even impoſſible for him, in purſuance © ſiderable Party there treated the Superſtitions of 5 
N of his own Principles, ſo to do. It is certain, that ** that Country, as ridiculous, and pernicious to * 
. the Soul of Man thirſts after perfect Happineſs ; Society; and that himſelf, alſo, was of their Op: 
72 which, it is evident, beyond Contradiction, can * nion: If the Emperor of Japan ſhould raiſe a 4 
* never be attain'd to in ſuch a Life, as that which ** Perſecution againſt all of that Perſuaſion, ought 
. Mortals lead on Earth *. All the Happineſs, we * he too, with the reſt, voluntarily to ſuffer ? No, I 
(af can reaſonably aſpire to here below, is an agreeable ** certainly, according to Epicurus; for, in his 1 
os | Tranquillity of Mind; produc'd by the View of * Opinion, Virtue is of no Eſtimation, but for the £ 
1 that perfectly happy State, which we hope to en- © preſent Advantage it brings with it. As to the 4 
11 joy aſter Death. If Men (I make 4 1 — that Vice may be rewarded, and * 
14 3 Lock's own Words) “ in this Life only have Hope; © Virtue puniſh'd, it is, by no Means, an impoſ- a 
« if in this Life they can only enjoy; it is not * ſible Suppoſition; it is what is actually practis eg 
« ſtrange, nor unreaſonable, that they ſhould ſeek throughout the greateſt Part of the World. 
their Happineſs, by avoiding all Things that * Thus all the Arguments, drawn from the preſent 7 c 
&« diſeaſe them here, and by purſuing all that de- Advantage, which is found in the Exerciſe of 
« light them; wherein it will be no Wonder to * Virtue, are very weak, eſpecially if they ſtand 7 
« find Variety and Difference. For if there be no alone; and it is highly probable, that had the 1 
« Proſpe&t beyond the Grave, the Inference is cer- *©* Abenians treated Epicurus, as they did Socrates, ; 
„ tainly right, Let us eat and drink, let us enjoy < the firſt would not have thought it an Honour 

„ what we delight in, for To-morrow we ſhall die.” © to die a Martyr for his Philoſophy, as the ſecond 

Thus moſt of the ancient Philoſophers, not ground- ** did; who, when they would have hinder'd him 

ing their Morality upon the Suppoſition of the Im- * from Philoſophizing, anſwer'd, That it was bet- 

mortality of the Soul, and ſeeking their ſovereign “ ter to obey GOD than Man.” We have, even at 
Good in this Life, did vainly enquire, ** Whether this Day, ſome of the Maxims of Epicurus; a- | 
« + jt conſiſted in Riches, or bodily Delights, or mong which there is one, wherein that Philoſopher 8 
« Virtue, or Contemplation ? And they might have expreſly ſays, That ? Injuſtice is not evil in itſcif ; 
eas reaſonably diſputed, whether the beſt Reliſh and if we ought to refrain from doing wrong to an- 
<« were to be found in Apples, Plumbs, or Nuts; other, and from violating the Laws which forbid it, it 
% and have divided themſelves into Sects upon it. 7s purely through Fear of being diſcover*d, and expos'd 
& For as pleaſant Taſtes depend not on the Things 1% Puniſhment ; for, adds he, though we may have 7 1 
e themſelves, but their Agreeableneſs to this, or eſcap'd a thouſand Times, we cannot always be aſſur d, 
that particular Palate, wherein there is _ Va- that what has been committed in the dark;ſs Corners, 1 
<« riety; ſo the greateſt Happineſs conſiſts in the and with the greateſt Privacy, will nat, before we die, 
<« having thoſe Things, which produce the great- come 10 the Knowledge of the Miniſters of Tuftic. 1 
<« eſt Pleaſure; and in the Abſence of thoſe, which *The ſecond Defect, in the Morality of Epicurus, ⁵ 
« cauſe any Diſturbance, or any Pain. Now theſe, is, that, in what Manner ſoever that Philoſopher 
« to different Men, are very different Things.” * liv'd, towards the latter End of his Days, he did 4 
Since therefore Epicurus expreſly mainfain'd, that not prohibit certain Pleaſures, which undoubt- Fi 


1 1 See Diog. Laert. Lib, x. Sect. 127, 128. eg. Et Ed. Colon. p. 790. &. ſeg. Notwithſtanding this favourable Interpreta- 
tion of the fundamental Principle of the Morals of Epicurus ; this Principle is nevertheleſs dangerous to Civil Society. See what 
Mr. Perizonius ſays, concerning the Reaſons why the Epicurean: were driven from ſeveral Places; in his Notes on lian, Far. 
Hiſt. Lib. ix. Cap. xii. Not, 2. See, alſo, Not. 4. of the ſame Commentator, on Lib. iv. Cap. xiii. 

2 Sec the Bibl. Choiſ. of Mr. Le Clerc, Tom. xi. p. 307, 308. | 

ay on human Underſtanding, Book ii. Chap. xxi. Sect. 55. p 171. Ed. Lond, 1706. | 

+ Mr. Lock, ubi ſupra, p. 171. s Diog. Laert. Lib. x. Sect. 124, 125. Et Ed. Colon. Allobr. p. 786. and d. 

6 Bibl. Univerſ. Tom. x. p. 288. & ſeg. | | 

7 'H adixia, ov xa ia xaxty, ann is Ta Xola Tyr vroias pep, ei un Aron unig Twy vr, iQernxirag Xonarag, BY tos rer 
Nag Ti wnovla oy cui webs dMiAzg, i; 79 wa NAH pnds Branliobai, Tirivar Ts Mou, x Mugidtts i TH WageI@®- N 
Ne 7E xalargeÞn; PELLET — N. Diog. Laert. Lib. x. Sect. 151. Et Ed. Colon. Allobr. P. 802. 

Bibi. Univer/. ubi ſupra, p. 289. 

9 Ren arks on Horace, Tom. vii. p. 340. &. in the laſt Edition, printed at Paris. Et p. 371. Edit. de Paris, 1709. 
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« ample, as he does in his ſecond Satyr, it was 
« only on account of the Danger there was in 
« being ſurpriz'd with 2a married Woman. This 
« is, likewiſe, conformable to the Maxims of his 
« Maſter, who was againſt the Enjoyment of that 


SE CT. 


O, of Citium, Cotemporary of Epicurus, 
Z 2 the Sect of the Stoics; a Sect di- 
rectly oppoſite to that of the Diſciples of the lat- 
ter . The Stoics imagin'd the World to be an * 
Animal; whereof the ſupreme 5 Gop, they ſaid, 
was the Soul, or the ave Principle ; and Matter, 
the paſſive Principle. That 5 eternal intelligent Be- 
ing, which produc'd all Things, and directs them 
by his Providence, was, in their Opinion ?, No- 
« thing but a fiery Subſtance ; or, as it were, * an 
e operative mechanick Fire; whereof ſome Parts 
« animated Plants, Beaſts, and Men; whilſt other 
« Parts, more ſubtil and elaſtick, made the Gods 
« in the Sun, and in all the Stars.“ They paid re- 
ligious Worſhip to theſe inferior Deities ; but ? they 
believ'd, that the Gods themſelves, the — 
God only excepted, would, one Day, be de 
by Fire, with the reſt of the World; which, in 
their Opinion, was to undergo ſeveral Conflagra- 
tions; each whereof would hap after a certain 
Period, or Revolution of Years. They held, that 
the Souls of Men were, after Death, re- united 
to that ** ſubtil Air, from whence they had been 
taken; but they believ'd them corruptible, and 
made them to ſubſiſt no longer, at fartheſt, than 
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« Pleaſure *, which brought with it more Harm 
« than Good; as he, alſo, would have deſpis'd that 
« Virtue, which would have brought upon him 
* too much Vexation.“ 


XXVII. 


the Conflagration of the World ; nay, ſome of 
them did not allow even this Privilege, but to the 
Souls of their Sages. They ** acknowledg'd an 
inevitable Deſtiny ; to which they ſubjected the 
Gods themſelves, without excepting even their ſu- 
preme Deity. * Nor has there ever been, amongſt 
all the Philoſophers *3, yet extant, any who have 
e ſpoke in ſtronger Terms of the fatal Neceſſity 
„ of Things; or who have more magnify*'d ** the 
Liberty of Man than the Szoics.” Theſe Prin- 
ciples, I muſt own, are monſtrous ; and the ſeve- 
— Philoſophers of that Sect have, each in particu- 
lar, added thereto ſome new Abſurdities. How- 
ever, except a few Things, nothing can be more 
beautiful than their Morality, conſider'd in itſelf ; 
which, by only correcting ſome of its Maxims, 
with ſome ſmall Difference in their Explanation, 
might be eaſily reduc'd to a Syſtem of Morality, 
very near approaching to that of the Goſpel ; which 
alone is entirely conformable to the Dictates of right 
Reaſon. I ſhall give the Reader, in a few Words, 
what I think beſt in the Morality of the Szoics. 
Their great, and fundamental Principle, is, That 
We * to live '* conformable to Nature; and that 
the ſovereign Good of Man conſiſts in Virtue ; 


" SR 


— 


— 


This, alſo, was the Reaſon why Epicurus ſaid, that we ought to abfain from our Neighbour's Wife : At leaſt if we may give 
Credit to Origen againſt Cel/us, Lib. vii. p. 374- cited by Mr. Menage, p. 469. Col. 2. on Diog. Laert. Lib. x. Sect. 118. Et p. 


782. Edit. Colon. Allobrogum. 


2 Od nJorn nal} lad xaxiy v Tar 19or0y @onilixa, moManaci; ii. Ta; oxaious THY nowar, Diog. Laert, Lib. 


x. SeR. 141. Et Ed. Col. p. 797. 
3 He died eight Years after Epi 
4 Zaw aca 5 Kiowe:., Dig. 


. Lib. vii. Seck. 143. Et p. 525. Ed. Col. See Cicer. de Nat. Deer. Lib. ii. Cap. xii. Eg. 


5 Aoxei I auToig, agg ira: Tar cawr So, TS Worry x) T3 WaoX ov. To puts oy Ut, aba THY dro ouoiar Thy Amr To 3 wos, 


Tov by abr Aoſov, Tov eo. Diog. Laert. Lib. vii. Sect. 1 23 Et Ed. Col. P. 519. 
£ 


eo 


© Tetre vg ola aide, tic adon; avtn; (Van) Inpove 


Iv ira r. 


Diog. Laert. Sect. 134- ubi ſupra. Oey N, tl Edo As, | 


Aoſuxor, ri, 4 verge by euJarporig, xa Tail; dee, weoonTiuxty xvops Tr rd i xν . ih wiv Tos ardgwnrowopPor. 


Ibid. Sect. 147. Et p. 525, 526. Ed. Col. See Cic. de Nat. Deor. Lib. ii. Cap. vi. &c. where this whole Matter is treated of 


at large. 
7 The Words of Mr. Bayle, in his Continuation des Penstes diver ſes, Cap. Ixvii. See what he ſays there, and, alſo, p. 120, & 
Jeq. on the Abſurdity of that Hypotheſis of the Soul of the World. 


Aoxer N avToig, Tyr wir Obow vas woe ., on Baker tis vi, d rig is} aviopc 


wv 
ſupra, Sect. 156. Et Ed. Col. p. 534. Zend igitur ita nataram definit, ut cam dicat, ignem 72 artificioſum ad gignendum 


oredig 9 Texpoudes. Diog. Laert. ubi 
ogredien- 


tem via. Cic. Nat. Deor. Lib. ii. Cap. xxii. Atque hac mundi divinitate perfrcta, tribuenda eft fideribus eadem divinitas : Ouæ ex mo- 
. 


biliſima puri ſimague Atheris parte gignuntur. 
9 "Os (Orc) In aPbaglc; irs x) 425 
evolzy, 1 i tavlov yiwar, 


de Conſelat. ad Marc. Cap. xxvi. in 


Ibid. Cap. xv. v. Davis. 1. 1. 


ne., Inpioveyd; ov Tys haxoopioiu;, xl Xeorur wolf edo, araNoxun ti; invler Thr AD 


Diog. Laert. Sect. 137. Et Ed. Col. 


. $21, See Cic. de Nat. Deor. Lib. ii. Cap. xlvi. Senec. 


e. And the Remark (I.) on Artic. Chry/fpp. Bayle's Dif. As, alſo, the Diſſertation de Stoica 


mundi exuſtione, by J. Thomaſius, Lipſ. 1676. And Difſlert. the tenth of the ſame Volume, with the ſeventh. 
Or ther. See Gataker on Marcus Antoninus, Lib. iv. Sect. 21. p. 139. Col. 2. Fe. Et Lib. vii. Sect. 50. p. 279. Col. 
2. Lin. 24. In the latter of theſe Paſſages, the Emperor expreſſes his „ by ſome Verſes of Euripides, taken out of a Tra- 


gedy now loſt, call'd 
rial Origin, returns to the Celeſtial Poles. 


Apps; where he ſays, that what was born of the 


arth, returns to Earth; and that which had an Athe- 


But, as Mr. Le Clerc has very well obſery'd, Bib/. Choi/. Tom. vi. p. 244. & /eg. 


that Poet had other Ideas, than thoſe of the Stoics ; and beliey'd the Immortality of the Soul. Euripides repeated the firſt 
Words of thoſe Verſes, in another Tragedy, which is now loſt ; whereof Cicero has given us a Tranſlation ; Reddenda eft terra 


terre. 


Tuſe. Qua. Lib. iii, Cap. xxv. Edit. Gron. and not Tſe. Queft. Lib. ii. as Mr. Bayle has cited it, in his Di&. Art. 


Anpbiaraus, p. 208. Col. 2. Rem. (K.) There is another Fault too, in this Article, but chargeable upon the Printers of the Edi- 
tion, he made uſe of. He criticiſes, p. 208. Col. 2. upon Amor, as if, in 174 Sons Paſſage of Euripides, re ported by Plutarch. 


( Conſul. ad Apoll. p. 110, 111. Ed ech. Et 192. Steph.) he had render'd the 


ords, O wage Ty wenig Appidgu;, Amphia- 


raus en un poeme : But in the fine Edition of Genev. in Folio, 1604, by J. Stoer, I ſaw it was, as it ſhould be, ex un pozte, p. 251, 


A. And tis likely that the other correct Editions read ſo too. 


"Tis ſo Edit. ibid. An. 1726. p. 251, A. 


'? Ao uy Gap he (Tyr huxm,) x) ia Sadler impivew, Gb gſdv N divas. Thr I} TOY GAun, dba glos, Is with el Tas is Toi; Quo 


Kudibne per d oaoas hi “tin Kixęi TH ixmuguoiws* Kevorrn®- d, Ta; Toy ooPwr wirws, 


Et Ed. Colon. p 


Dieg. Laert. Lib. vii. Sect. 1 56, 157. 


'2 See the thirteenth of the Diſſertations I quoted laſt ; and Rem. (H.) on the Artic. of Chry/ppus, in Mr. Bayle's Dit. p. 925. 


Col. 1. Ce. 


'3 Mr. Bayle, ibid. p. 95 5: in the Text, See the ſecond Diſſertation of Mr. Buddeus, de erroribus Stoicorum, Sect. 8, 9, 10, 


amongſt his Aualecta Hiſt. 
that ingenious Man on the ſame Subject, to what 


iloſoph. which were r in 1706. 
have here ſaid, on the Principles and Errors of the Stoics. 


It will not be amiſs to join the three other Diſſertations of 


'* Thoſe Books which remain of the S/oics, are full of Sentences on that Subject, carried ſometimes even to a very high De- 


gree of Preſumption. 


, 15 Newre- 6 Zn wy Ne. wore, To 6140)0ſovpivus mh Poo Cry. Diog. Laert. ubi ſupra, Sect. 87. Et P. 490. Ed. Col. Cum 
oc fit extremum, Congruentur nature convenienterque vivere, &c. Cicero, under the Name of Cato, the Stoic, de Fin. bon. 69 


Lib. iii. Cap. vii. 
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which is nothing elſe, according to them, but a Reflections of Marcus Antoninus, has given us 4 
Life conformable to her; for, ſay they, Natur? ſhort Summary of the moſt ſhining — of 
leads us to Virtue, By this Nature *, ſome of them the Morality cf the Sich; taken chiefly from the 
meant directly the Conſtitution of the human Na- Writings of that Einperor, Epiftetus, and Seneca; 
ture; or that Light of Reaſon, by the Help of who are the only Philoſophers of that Sect, who. 
which we diſcern what is truly ſuitable to our State Writings we have left. I am perſuaded, it will not 
and Condition; others meant, univerſal Reaſon, or be diſpleaſing to inſert it here; ſince this will ſerve 
the Will of Gop ; which forbids us every Thing, to let us ſee how far the Light of Reaſon alone, 
that is contrary to our natural Conſtitution, and tho? not exactly follow'd, and in ſome Things too 


preſcribes to us every Thing that is 45 a little defac*d, has carry'd thoſe among the Hea- 


thereto ; and others again, meant ooth theſe join'd thens, who have thought fit to conſult her. 
together. They ſaid, That Juſtice, as ſuch, ariſes The Stoics then ſaid, That we ought, above 


not from the Inſtitution of Men, but from its own * all Things, to honour 9 and ſerve Gop : To call 


Nature; as are, alſo, Law and right Reaſon; and © upon him to direct us in ** all our Actions, to 
that the Difference of Opinions, that prevail among © have our ** Thoughts always fix'd upon him, 
Philoſophers, ought not to diſcourage us from the Study © to“ raiſe up our Hearts to him, to ſubmit to 
of Philoſophy; for, if that Reaſon was of Weight © his Will in every Thing, and to“ praiſe, and 
enough to divert us from any Thing, we ought to leave © give Thanks to him for all Things: To obey 
the World; there being nothing in it, about which Men Fi abſolutely , and without Reterve: To re- 
are not divided in their Opinions. They conſider'd © ceive with a ready Submiſſion, and with Com- 
the World as“ a Kingdom, of which Gop is the * placency **, all that he is pleas'd to ſend us; to 
King; and as a Whole, to the Service of which, © reſt aſſur'd, that there is nothing “ better, no- 
every Perſon, as a Part thereof, ought to concur, * thing ** more fit, nothing *? more advantageous, 
and direct all his Actions; without ever preferring “ nothing more ſeaſonable, than that which he 
his own private Advantage to the common Intereſt, ** ordains to come to paſs, whatever it be; to 
They believ'd, they were born, not every one for © follow him, without heſitating or murmuring *, 
himſelf alone, but for the Good of human Socie- * wherever he is pleas'd to lead us; couragiouſly 
ty : This was the diſtinguiſhing * Character of to defend, and, with Conſtancy, to keep the Poſt 
their Sect; this the Idea they gave of the Nature * he hath aſſign'd us, whatever it bez and to 
of Juſtice and Honeſty, There was never any * ſuffer a thouſand Deaths, rather than abandon 
Sect of Philoſophers, who ſo well underſtood, and * it.” 

ſo ſtrongly preſs'd thoſe indiſpenſable Duties, which As to the Duties of Men, towards one another, 
Men, preciſely conſider'd as ſuch, owe to each theſe Philoſophers taught, That each Man, in 
other. A learned Engliſhman *, in the Preface to “ particular, ought to love the reſt of Mankind 
his extenſive and inſtructive Commentary on the © * with all his Heart; to take ** care of them, 


— 


1 "Orig ig xal agilny G. aſt yd g Tec TauTy na; n Pvors. Diog. Laert. ibid. Sect. 87. 
* Hax d' iow ifi 76 x dgflny Gov TH xal iprugiar T Pon ovpcanilur & dg nov Kevorrn®n is To mpwry wig) H. With yep 
deb a nptregas Poon The TH ov. de ri · vil To axoibus Th vor Cnr. Gmrrg ig xal agilny avror wx) n Tis Toy ur, U 


tregyerlag wy analogiver hey voju®- d rows, comp ig © ogleg O. M aN ],, 5 avro; ir r Al xb α⁰² TETW rd Twy L, 


$routhorus Wh. dh & auto TETo Thy Tg ev9aimuo® apilny, xy tu, Biz, ür male mea Thilas xals Ti ovuburiay T8 wa indry Joined 

Wed; n TH dy Sromnlod HU. & mir d Atoſirng . ne edc, vd fy T1 r x Ovow ixoyn. "Agxionu®- d, 7% ag 

Ta xabyxola inilneila Gn. por & Xevorrn@®- u iZaxgr, F &xoNoulws der e, T Ts Xownv, Ng TH erDewnivny. 60 © KArdvOrg 7% 

—_ porn ixdixelar Pow, N axonovleiy det, exits of 9 * i pwigoves, Drog. Laert. ubi ſupra, Sect. 87, 88, 89. p. 450, 491. 
it. Col, 

3 Ovgorn Tt To Sixao ab, 5 An Jo, ws ON v6 pov 9 Toy sehe Nb ſor, xa ba Ono, Xevourn®- ty To Tee) KN. JoxrT & auto und 11 dia - 
porta dPirachar PrnocoPing* ir To Aoſw TETY WpoAtiner GNer Tov Ho, ws x Tloori0wn®- Pnoiv i Tolg wgorgenixorsg, Diog. Laert. ubi 
ſupra, Se& 128, 129. Et Ed. Colon. p. 515, 516. 

' 4 Mundum autem [Stoici] cenſent regi numine Deorum, eumque efſe quaſi communem urbem & civitatem Hominum, & Deorum ; & 
unumguemque noſtrũm ejus mundi efſe partem : ex quo illud naturà conſequi, ut communem utilitatem noftr# anteponamus. Cato apud 
Cicer. de Fin, * & mal, Lib. * Ca oo. 5 TR E * 

8 Kowwvince uou x meaxlixo;g, Diog. Laert. ubi ſupra, . 123. Et Ed. Cot. p. $12. 4 Yau webe Kowuriay Ya hevy 
FAG 8 K*. Lib. v. Sect. 19. There are, on this Head, many Need Paſſages in the eflections of that Em- 
peror. See Cicer. de Fin. Lib. iii. Cap. xx. & /eg. 

6 Thus Lucan characterizes it, in ſpeaking of Cato: Hi mores,” hæc duri immota Catonis Secta fuit, ſervare modum, finemgue te- 
nere, Naturamgue ſequi, patri ægue impendere vitam; Nec fibi, ſed toti genitum ſe credere mundo, Lib. ii. Ver. 380. & eg. 

7 Aixaior Ni, drt vg irs ovyPwror, x) Xowuries wo, Diog. Laert. ubi ſupra, Sect. 99. p. 497, 498. Ed. Col. Quicguid 
equum, juſtumgue efſet, id etiam Honeſtum | yn Stoici : ] wiciffimgue, quicquid efſet honeſtum, id juſlum etiam, atque aquum fore. 
Geer. de Fin. bon. & mal. Lib. iii. Cap. xxi. 

3 Thomas Gataker, Prælog. 3. p. 4. | 

9 Ti & AM x45) n Os j6by oiGuuy, 9 PL ITh g & 10 our, M. Antonin. Lib. v. Sect. 33. But I ſhall not report 
at their full Load { | 
alſo, a beautiful Paſſage in Seneca, on the true Worſhip of Gop. Epiſt. 95. p. 354. which I have cited, Pufend. Lib. ii. Cap. 
iv. Sect. 3. Not. 1. 10 Marc. Antonin. Lib. vi. Sect. 23. 

11 Jdem, Lib. vi. Sect. 7. 12 Idem, Lib. iii. Se. 13. | 

12 To; Oro7 ovpPwer reli, inauvila com ixtives Nl aviteuc. x Nalila ga. Idem, Lib. vi. Sect. 16. "Eys c dg dra ile 
rr e v avdgwrovs amohoynooupuar. Arrian. Epic. Lib. ii. Cap. xvi. P. 217. Ed. Cantab. 

14 El vg d 8X oper, d & I NH. Dj N R idR, 1 dh To Heier, g pn. g imeCtoxeolar TH; xagilag 3 d iu » 
oxdnlulas, x} agalag, H iobiolas, adew Tov Uparov Tov eig Tor d Epict. Difſert. Lib. i. Cap. xvi. p. 127. See, alſo, Cap. vl. 
and Lib. iv. Cap. iv, p. 386. ; 3 

15 See Epic. Diſſert Arrian. Lib. iv. Cap. xii. p. 426. And Marc. Anton. Lib. iv. Sect. 33. ä 

16 "A oma e if S Ths He, v ovpcanols x arorpojun mails, Marc. Anton. Lib. iii. Sect. 4. See, alſo, Lib. iv. 
Sect. 25. and Epict. Arran. Lib. ii. wy xvii. Lib. iii. Cap. xxvi. p. 367. Lib. iv. Cap. vii. p. 401. 

17 K 2e7rlov ve NY © 6 Oe; Like, 0 iyw. Epict. Ibid. P- 402. a 

13 Ka} rört ovuPien, Irs ixeivy Sigel. 1 Ti yag agwoltwrrgor M. Anton. Lib. vii. Sect. 57. 

20 Thug, d Piget indirw 1 r anwy PU. Idem. Lib. x. Sect. 20. 

21 Optimum ef Deum, quo actore cuncta proweniunt, fine murmurati one comitari. Malus miles ef, gui Imperatorem gon few” 
tur. Senec. Epiſt. 107. p. 402. Edit. Gronow. See the Prayer of Cleanthus, which Seneca there tranſlates into Latin Verſe, re 
lated by Epictetus, in his Manual, Chap. Ixxvii. or the laſt but two, Ed. Berkel. and in the Difert. Arrian. Lib. ii. Cap. xvil. 
p. 221. and 23. p 251. Lib. iii. Cap. xxii. p. 321. and Lib. iv. Cap. iv. p. 386. | | 

22 "Hy av x&geav x Tat ix] pugrar dr xd reg. 1 rd i, Epi. Difſert. Lib. iii. Cap. xxiv. p. 
342. Socrates had ſaid the ſame Thing in the Apol. of Plato, p. 28, 29. Edit. H Steph. and p. 363, F. Ed. Lugdun, _ 

2; Ofnw und xa H vg allgwreug. (wt par Het M. Anton. Lib. vii. Sect. 13. 

24 A D xnJ:o0as (aurar d.) Idem, Lib. ix. Sect. 3. 
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the Quotations of Gataker, without making ſuch Corrections and Additions as I ſhall judge expedient. See, 
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intereſt himſelf in every Thing that con- 
* to bear with them; to do them 
no Wrong, and to believe, that all Injury and 
Injuſtice is a Sort of Impiety; to exerciſe 
his Bounty towards them; to live in ſuch a Man- 
ner, as will convince the World of his being 
thoroughly perſuaded, that we were not * born 
for ourlelves alone, but for the common Good of 
human Society; and to do good to all Men, 
according to our Strength and Abilities: Lo be 
7 ſatisfy'd with the having done a good Action, 
and with the favourable Teſtimony of our own 
« Conſcience; and even, in ſome Meaſure, to 
« forget it, inſtead of ſeeking for ? Witneſſes, or 
«« propoling to himſelf any“ Recompence, or 10 
acting with a View to his own articular Inte- 
« reſt; to go on from one good Action to an- 
« other, never growing weary of doing Good; 
« but continuing, through the whole Courſe of his 
« Life, to multiply ** good Actions, without the 
« leaſt Interval, or Void; as if in that alone con- 
« ſiſted all the Advantage, and Pleaſure of Life“; 


« to think the Opry of doing a good Office 
a ſu 


& to another, cient Reward for the doing it; 
« and to eſteem himſelf oblig'd to thoſe, who ſhall 
te have put it in his Power; looking upon it, as 
« a Thing ** that redounds to his own Profit and 
« Advantage; and, conſequently, not to ſeek from 
« without *7, either Profit, or Praiſe. As to our- 
« ſelves, we ought (ſay the Szoics) to make the 
&« is Soul our principal Care; to honour it, as the 
« moſt excellent Part of us; to have nothing ſo 
„% much at Heart “, or in fo great Eſteem, as Vir- 
« tue and Honeſty ; never to ſuffer ourſelves to 
« ſwerve from our Duty *, as far as we can at- 
« tain to the Knowledge of it; either through the 
« Deſire of Life, much leſs of any other Thing; 
« * or through the Fear of Torments, or Death, 
« much leſs of any Damage, or Loſs, whatſoever.” 
This is the beautiful Side of the Morality of the 
Stoics; and it muſt be further acknowledg'd, to 
their Praiſe, that they ſtopped not at general No- 
tions, and indeterminate Maxims : On the contrary, 
to judge of the Matter only by thoſe few Writings, 
we have left us by the three Perſons abovemention- 
ed, with the Fragments of others, and the Writ- 
ings of thoſe who have reaſon'd upon their Prin- 
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ciples; it may be affirm'd, that, of all the Philo- 
ſophers of Antiquity, they are the Men, who have 
gone the fartheſt into the Particulars of Morality ; 
and have the beſt apply'd its general Precepts to 
the ſeveral Conditions of Life, and the different 
Accidents which happen. Arſſto of Chios, who 
thought it ſufficient to eſtabliſh **, in general, the 
Nature of true Wiſdom; and to ſhew wherein 
the ſovereign Happineſs of Man conſiſts ; without 
entering into any particular Explication of the re- 
lative Duties between Huſbands and Wives, Pa- 
rents and Children, Maſters and Servants : This 
Philoſopher, I ſay, who departed a little from the 
Sentiments of his Maſter Zenec, form'd a kind of 
Set, which did not laſt long: And Seneca has 
prov'd againſt him, that particular Precepts, as 
well as Maxims, or moral Reflections, couch'd in 
ſhort lively Sentences, are extremely uſeful. Ari/- 
to ſaid, Theſe were only fit for Schoolmaſters, and 
*3 Nurſes, and therefore ought to be left wholly to 
them. A fine Reaſon indeed, anſwers ** Seneca: As 
if the Sage was not the Schoolmaſter of Mankind ! 
« Chryſippus even condeſcended to give ſhort ** Pre- 
& cepts about the Education of Children; which, 
*« as it is a Thing in itſelf of the utmoſt Import- 
« ance to Mankind, entitles him to the higheſt 
4 Praiſe.” After having done Juſtice to the Storcs, 
let us now ſee in what reſpect they deſerve Cenſure. 
I have nothing to ſay, as to the Vanity, Hypo- 
criſy, and bad Lives, that ſeveral particular Phi- 
loſophers of that Sect have been charg'd with; 
theſe are perſonal Faults, and extend not to their 
Doctrines: I ſhall here, as I do every where elſe, 
only conſidef the Opinions, as they are purely and 
ſimply in themſelves, 
he Idea, which the S oics give us of Virtue, how 
magnificent ſoever it may at firſt appear, if con- 
ſider'd in a certain Point of Light, is neither alto- 
gether juſt, or compleat; nor intirely founded on 
its true Principles; nor exempt from Error. Vir- 
tue, ſay they, is the ſovereign Good ; there is no- 
thing good, but what is juſt : The Sage is ſtill 
happy, tho' in the Midſt of the moſt cruel Tor- 
ments. But, beſides that Virtue is only the “ effi- 
cient Cauſe of Happineſs, and not Happineſs itſelf, 
they did not found the Advantages, and Conſola- 
tions of Virtue, on the Hope of another Life, ſince 


1 Kai aniysolai avrur. Idem, Lib. v. SeR. 33. 
O A,,“ dt. Idem, Lib. ix. Cap. i. 


n 


2 Kai anix:iodai. Ibid, 
4 See Page 60, Note 9. 


5 See Page 60, Note 5 and 6. And Marc. Antonin. Lib. vii. Sect. 55. and Lib. viii. Sect. 7. 
© Kai ors xidrclas wiv marluy avleurur, xals T1 Te arlgury Plow ige. Idem, Lib. iii. Sect. 4. p. 17. Edit. Gataker. 


7 'Eaury agxiiolai dixaiomreaſoyls. Idem, Lib. vii. Sect. 28. 


s Se dedifſe, dum dat, oblitus eft. Senec. de Benef. Lib. ii. Cap. vi. See Marc. Antonin. Lib. v. $.6. We find the like Ex- 


preſſion in the Goſpel, Matt. vi. 3. | 


9 Ut in omnibus fattis re, non tefle, moveamur. Cicero de fin. Lib. ii. Cap. xvi. The Paſſage of M. Ant. which Gatater cites 


here, taken from Lib. iii. Sect. 5. has another Senſe, according to which he himſelf explains it in his Commentary, 
3. See rather Book ix. Se&. 29. with the Note of that Commentator, p. 340. Col. 1. Lin. 14. and d. 
10 See Plutarch de amore prolis, Tom. ii. p. 495, A. Ed. Frankofurr. 


Eu rigru g Wg0TaraTaug, TY ano Textw; xowwnxny; wila aw in f H Xowwnxny, coy prrigehn Oo, 


1. Lin. 53. 


and Lib. v. Sect. 6. 


13 My od xapre 6@0pad,, bs a%;. Idem, Lib. vii. Set 


p. 101. Col, 


i: See M. Antonin Lib. ix. in fine, p. 63. 
Idem, Lib. vi. Se&. 7, 
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14 Ti ,h, 1 anoduew TY Cav, ouramloila & M in 4 Aab, dre hn Y Bpaxuralo q Ed rns, Idem, Lib. xil. 


Se. 29. And ſee, alſo, Lib. ix. Sect. 23. 
16 See M. Antonin. Lib. ix. in fine, p 


93. 
18 To i cos 79 x ri Idem. Lib. v. Sect. 21. 
'9 Idem, Lib. iii. Sect. 6. Lib. vi. Sect. 16. 


15 See above, Note ** and 13. 
17 Idem, Lib. vii. Sect. 73. 
See Lib. ii. SeR. 13. 
20 Idem, Lib. vi. Se. 22. Lib. vii. Sect. 15. Lib. viii. Sect. 5. 


„ Idem, Lib. vii, Sect. 44. ex Platon. Apol. See Page 60, Note 22. 


22 Ariſto Chius 
Me dixit, non Philaſophi: 


Moralem, quam ſolam reliquerat, circumcidit. Nam eum locum, qui monitiones continet, ſuſlulit ; & Pedagogi 
: tanquam quidquam aliud fit ſapiens, quam humani generis Pedagogus ! Senec. Epiſt. 89. p. 296. Ed. Gro- 


nov. Eam partem Philgſophiæ, que dat propria cuique perſonæ præcepta, nec in univerſum componit hominem, ſed marito Suadet, quomodo 


fe gerat adverſus uxorem ; patri, quomodo educet liberos ; domino, quomodo ſervos regat ; 


Ariſto Stoicus, levem exiſtimat, & que 


non d:ſcendat in pectus uſque : at illam, non habentem præcepta, plurimum ait proficere ; ipſaque decreta Philoſophie, conſtitutionem e 
Summi boni; quam gui bene intellexit & didicit, quid in quaque re faciendum fit, fibi ipſe pracepit. Idem, Epiſt. 94. at the Beginning, 


P. 327. Ed. Gronow. 


3 See Sextus Empiricus, adv. Mathem. Lib. vii. apud Menag. ad Diog. Laert. Sect. 160. p. 331. Col. 1. 


di ſupra, Epiſt. 89. p. 296. Ed. Gronov. 


See Mr. Bayle's Dictionary, Artic. Chry/ipp. Rem. (R.) p. 929. Col. 2. and Quintil. Inſt. Orat. Lib. i. Cap. i. p. 6. Cap. 


9 Cap x. p. 61. Cap. xi. p. 66. Edit. Oxon. 


e cer. Paradox 1, 2. Diog. Laert. SeX. 128. and the Books of Cicero, de Fin. bon. & mal. or Qgæſt. Tuſcul. 


*7 See What has been ſaid befdre, conceruing the Principles of the Morality of Epicurus, Sect.. 26. p. 69. Col. 1. 
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they did not properly acknowledge the Immorta- 
lity of the Soul ; or, at leaſt *, ſpoke of it but 
in a very confus'd and ambiguous Manner. Inſo- 
much, that Brutus, who was a Stoic, ſeems * not 
to have been ſo much in the wrong, as ſome would 
imagine, in thoſe dying Words of his: Wreiched 
Virtue, how have I been deluded in thy Service! I 
thought thee a real Good, and as ſuch have I always 
devoted myſelf to thee, but thou art only an empty 
Name, a Phantom, the Prey and Slave of Fortune. 
And in Truth, if the Idea of Rewards and Puniſh- 
ments in another Life, be not join'd to the Prac- 
tice of Virtue z; * Both Virtue and Innocence 
may be rank'd * in the Number of thoſe Things, 


on which Solomon has pronounc'd his definitive 


Sentence: Vanity of Vanities, all is Vanity! To 
&* rely upon Innocence, would be to lean on a bro- 
ken Reed; which pierces the Hand, that reſts 
upon it. Gop, as he is the great Diſpoſer of 
all Events, and the Diſtributer of Happineſs and 
«© Miſery; has here, on Earth, made Virtue and 
Innocence no leſs ſubject to his general Laws, 
* than Health and Riches.” Beſides, to ſay that a 
Man, who ſuffers for a good Cauſe, is really 
happy, altho* he hath no Reward to expect after 
Death ; is to advance a Propoſition equally contra- 
ry to right Reaſon, and to every Sentiment of 
Nature. But this is not the only Thing on which 
the S/oics form'd extravagant and chimerical Ideas. 
Every one knows, what a Jeſt the World has 
made of their Sage; * whom, on the one Hand, 
they diveſted of even the moſt innocent and mode- 
rate Paſſions, nay, in a Manner, of Humanity itſelf ; 
whilſt, on the other, they made him to vie Hap- 
pineſs with the Gods themſelves. They held all Sins 
to be 7 equal. They ſaid, that, Virtue excepted, 
all other Things were indifferent * ; that is to ſay, 
neither good nor bad ; but of theſe indifferent Things, 
ſome were eligible, and others to be rejected. Mr. 
and Madam Dacier have undertaken the r 
of the true Stoics, on all theſe Heads. If 
<« theſe Philoſophers, ſay they, have mix'd ſome- 
& thing of Aufterity with the Sentiments of their 
« Maſter Socrates; it was not ſo much the Effect 
„ of a ſavage, and moroſe Diſpoſition, but rather 
% an Expedient, which Prudence ſuggeſted to them: 


For being well acquainted with the natural Weak- 


„ neſs of Mankind, they have thought fit, in pre- 
«« ſcribing Rules of Duty, to preſs them to a 
« greater Degree of Perfection, than they are ca- 

able of ; that ſo Men, by exerting their utmoſt 
| wr rlak to fulfil their Precepts, might, at 
“ leaſt, fix in a State of Mediocrity; as Trees, 


cc 
cc 


* which ſtand bent one Way, are ſet right by 
% contrary Flexure. Thus when Zeno, for Fxam. 
ple, ſaid, that all Crimes were equal, his Intent 
% was to reclaim Men from an unhappy Opinion, 
* which they are but too apt to give into ; that 
1 e they keep clear of Crimes of the firſt 
„ Magnitude, they are not oblig'd to be ſo much 
on * their Guard againſt venal Tranſgreſſions : 
No his Deſign was to perſuade them, that the 
& leaſt Sin, if neglected, becomes incurable ; and 
„ that in the Eye of Gop, who is the very Ef- 
% ſence of Purity, the ſlighteſt Crime in us de- 
& ſerves Death, unleſs we diſarm his Juſtice, by a 
„due Atonement, and Repentance : But then 
comes a Chry/ippus, who, taking this Precept in 
& a literal Senſe, maintains, that there is no Diffe- 
rence between the ſtealing of Cabbages out of a 
Garden, and the committing of Sacrilege ; be- 
« tween the cutting one's Father's Throat, and the 
Killing of a Capon; which two Actions he will 
have to deſerve one and the ſame Puniſhment : 
* This indeed is fo far from reſtraining, that it ra. 
ether encourages, and prompts Men to the Com- 
„ miſſion of the greateſt Enormities. When Zeno 
“ ſaid, that the Sage ought to be void of Com- 
<< paſſion ; his Aim was to ſhew, that the Sage 
does not confine his Beneficence to thoſe Suc- 
cours, which Pity and Compaſſion extort from 
„ him: But thinks himſelf oblig'd to aſſiſt his 
„ Neighbour, though he be under no ſuch Emoti- 
„ on; though a Corvfcopus ſhall rake Occaſion, 
„from hence, to break all the Bands of Society, 
and trample under Foot Mercy, which is one of 
the moſt eſſential Attributes of the Deity. When 
% Zens ſaid, that the Sage relies on himſelf alone 
« for all Things; he only meant to ſhew, that 
„ our true and real Happineſs could not depend 
« on the Actions of other Men; and to encounter 
« the Indolence of thoſe, who, on Pretence of 
« committing themſelves to Providence, expect 
every Thing immediately from Gop, without 
« ever ſeeking to obtain his Favour, by their own 
« Induſtry, and good Works. Beſides, as he 
taught, that the Soul was a Part of Gop, nay, 
« Gop himſelf; ſo this Precept, that Men ought 
« to rely on themſelves for all Things, was, in Fe. 
&« fect, the ſame as to ſay, that we ought, in all 
„ Things, to rely on the Providence of Gop, that 
„ governs us. But then comes a Diſciple of his, 
„full of Ignorance and Pride, and intirely perverts 
„this Precept, by drawing from it this pernicious 
e Conſequence : That the Sage is above even Gop 
„ himſelf, and is independently of that ſovereign 


— 


1 See Gataker on Marc. Antonin. Lib. iv. Sect. 21. p. 139. Col. 2. Lin. 22. Cg. 
2 Dict. of Mr. Bayle, Artic. Brutus, Rem. (B.) 5 716. Col. 1. 
* 


3 Tbid. Rem. (B.) See Plutarch, in his Life of 


utus. And de Superſtetione, init. And Dio. Lib. xlvii, ſub fin. Plutareb, Tom. 


i. p. 1008, B. and d. Tom. ii. p. 165, A. Edit. Frankf. Dio. Caf. p 406, B. Ed H. Steph. | 


4 Mr. Bayle, ubi ſupra, Rem. (C.) p. 716. Col. 2. 


s See Horace, Lib. i. Sat. iii. Verſ. 115. & ſeg. Cicer. Orat. pro Murena, Cap xxix. & ſeg. 


pere Sapientem. Cicer. Academ. Quæſt. Lib. i. Cap. x. © 


6 Cumgue perturbationem animi illi [ ſuperiores Philoſophi) ex homine non tollerent, naturaque & condoleſcere, et concupiſcere, et ex. 

timeſeere, et efferri letitid dicerent ; ſed ea contraberent, in 1 * deducerent : hic | Zeno] omnibus his, quaſi morbis, voluit ca- 

hen they (1, e. theſe ſuperior Philoſophers) did not pretend to era- 

« dicate Trouble from the human Mind, for they allowed Man to be naturally ſubje& to Grief, Deſire, and Fear; but they en- 

« deavour'd to contract theſe Paſſions within a narrow Compaſs ; and Zeno regarded them as Diſeaſes of the Soul, which a wiſe 
« Man ſhould avoid.” See Diog. Laert. Lib. vii. Sect. 122, 123 Et p. 512. & ſeg. Ed. Colon. 

7 *Agiox:s Tr atrois, lea afoot re apagpals. Ding. Laert. Ibid. Sect. 120. Et Ed. Colon. p. 5 10. See Cicer. Acad. 
Quæſt. Lib. iv. Cap. xliii, xliv. & de Finib. Lib. iii. Cap. xiv. 

8 Media illa, inguit, inter que nibil interefl, tamen ejuſmodi ſunt, ut eorum alia eligenda ſint, alia rejicienda, alia omnino negli- 
genda Ita valere, locupletem efſe, non dolere, bona non dico, ſed dicam Grace, weonſuia, Latine autem producta: /ed præ- 
poſita aut præcipua malo. Illa autem, egeſtatem, morbum, dolorem, non appello mala, ſed, fi libet, rgectanea. Itague illa non dic 
me expetere, ſed legere ; non optare, ſed ſumere : contraria autem non fugere, fed quaſi ſecernere. Cicer, de Fin. Lib. iv. Cap. xxv, 
xxvi. ** All theſe middle Things (ſays he) between which there is no Difference, yet are of that Nature, that ſome of them are 
<« to be choſen, others rejected, others entirely diſregarded. —For Inſtance, Health, or Riches, I do not call good, but what the 
« Greeks ſtile N, and the Latins produdta : I would rather chuſe to give them the Epithet of prepofita, or precipua, i. e. 
« Things eligible. —For the ſame Reaſon I do not term Diſeaſe, Want, or Grief, evil, but, if I may be allow'd the Expreſſion, 
Things to be rejected. Thus I do not ſay that I wiſh for ſuch Things, but chuſe them, that I do not court them, but take 


them: and with regard to the contrary, that I do not fly from them, but know how to diſcern them.“ See, alſo, Lib. iii. 


Cap. xvii. & Diog. Laert. ubi ſupra, Sect. 102. & ſeg. 
9 Preface to the Tranſlation of the Reflections of Mare. Antonin. A 3. p. 2. PE 
- | | Being 
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of the Science of MORALITY. 63 


; or of his je& to Miſconſtruction. So that, even ſuppoſing 
Y Being who, eg. Of 3 = —_— Nature = theſe Maxims, in Queſtion, are capable of the 
« own . RE other Paſſages, which have, at any Mitigations, contended for by thoſe, who are fo 
« are a been made uſe of, to render the Doc- bent upon juſtifying the Ancients, whatever it coſt 
1 f the Stoics odious, and ſuſpected. Not yet we cannot fairly avoid cenſuring the Paradoxes 
« trine 9 e, whether theſe Expoſitions are as well of the Stoics; together with their vain Subtleties, a 
* kin 1 as ingenious z or whether they do not their conciſe and rough Stile, their Affectation of 
N Commentator extremely prepoſſeſſed in Fa- new coin'd Words, their frequent Logomachies, or 
3 of his Author, and, in — of all Anti- frequent Wranglings about Words, the Contradic- 
* and whether they are not worthy of thoſe, tions ? charg'd upon them, and their Opinion, as to 
T d to inhance the Merit of the Ancients, and obſcene Terms; which +, they inſiſt, may be made 
_ up their Characters, deſcribe them as enlight- uſe of, without any Manner of Scruple. Nor is 
ned as the Prophets and Apoſtles; diſcovering this laſt Particular to be much wonder'd at, in Men 
2 great Beauties in the moſt inſipid. and ridicu- Who contend, as the Stoicks do, that all Women 5 
2 Paſſages; and wreſting the Senſe of the clear- ought to be in common among the Sages. There 
eſt Expreſſions, even to the expounding, figura- were, alſo, ſome among them, who maintain'd, 
tively, the Metempſychofis of cs ns : I ſhall that * the  Omics Way of living was the fborteſt 
content myſelf with taking Notice of two Things, Road to Virtue, Chryfippus taught, that there was 
which to me ſeem . „ 4 : The one is, that no Harm in committing Inceſt with one s Father, 
rigid, and over-ſtrained Maxims, are not at all Mother, Son, Daughter, * Brother, or Siſter 3 or 
roper to inſpire Virtue ; and fo far is the demand- in eating human Fleſh. What the “ & ozcs ſaid 
— more of Men, than their juſt Duties, from about the Love of beautiful Boys, is, at leaſt, liable 
being the proper Method to induce them to a due to very odd Conſtructions. In fine, theſe Philoſo- 
Performance thereof; that na, apa plainly ſhews phers believ'd, that their Sage might abſolutely dif- 
us, that by requiring too much, we obtain nothing poſe '* of his own Life, and put an End to it, 
at all, The other 1s, that it is the Part of a true whenever he thought fit; and this Opinion, as falſe 
Philoſopher to reject, eſpecially in treating of Mo- and dangerous as it is, was, as is univerſally agreed, 
rality, all ſuch Maxims as are ambiguous, or ſub- the Senſe of the whole Sect. 


8 ECT. XXVIII. 
A bass Epicurus and Zeno, we find not, pear'd moſt reaſonable; and forming a for 
0 


among the ſucceeding Philoſophers, any, who particular Uſe. Cicero, who, as I ſaid before, was 


rm'd new Syſtems of Morality. Each Man fol- a moderate Academic, does, for the moſt Part, pur- 


lowed that Sect, which beſt ſuited his own Taſte. ſue this Method in his Book of Offices z ** where he 
The Romans, who had their Philoſophy, as well as is ſometimes a Stoic, ſometimes a Peripatetic, 
the reſt of the Sciences, from the Greeks, took this That excellent Work, ſo well known to theWorld, 
Courſe. In the Reign of Auguſtus, a Philoſopher is, without Diſpute, the beſt Treatiſe of Morality, 
of Alexanaria, called  Potamo, introduc'd a Man- that all Antiquity has produc'd; the moſt regular, 
ner of Philoſophizing, which they called Eclectic; the moſt methodical ; and what comes the neareſt 
becauſe it conſiſted in ſelecting from all the Doc- to a full and exact Syſtem. I ſay, what comes the 


trines of the preceding Philoſophers, ſuch as ap- neareſt: For he would be much out, who ſhould 


7 The Reaſons, for Example, that Cicero brings to eſtabliſh the Fquality of criminal, as well as of good Actions, Paradox i 
leave us little Room to doubt, but that the Szoics underſtood this according to the Letter. See the Reaſon given by Dieg. Laert. 
Lib. vii. Cap. cxx. And p. 510. Edit. Col. and reported by Mr. Pufendorf, Lib. i. Cap. viii. Sect. 1. : 

2 Stoicorum adſtrictior eft oratio, aliquandoque contractior, quam aures populi reguirunt. Cicer. in Bruto, Cap. xxxi. Quamguam ex 
omnibus Philoſaphis Stoici plurima novaverunt. Zeno quoque corum princeps, non tam rerum inventor fuit, quam novorum verborum. 
dem, de Finib. Lib. iii. Cap. ii. Nova werba fingunt ; deſerunt uſitata :——pungunt, quaſi aculeis, interrogatiunculis anguſtis : qui- 
bus etiam qui adſentiuntur, nihil commutantur animo, et iidem abeunt, qui wvenerant : res enim fortaſſe vere, cert# graves, non ita 
tratantur, ut debent, ſed ali quanto minutius. Ibid. Lib. iv. Cap. iii. The Stile of the Stoics is more Laconic and ſevere than 
* ſuits the popular Taſte. Tho' of all the Philoſophers, the Szoics invented the greateſt Novelties, ye, Zens their Founder, 
* was not ſo much the Inventor of Things themſelves, as of a new Way of expreſſing them. — The Stoeics, ſays Cicero, form 
** new Words, quitting thoſe already in uſe. They form their Sentences into ſhort and obſcure Periods, which thoſe who 
** aſſent to ſeldom underſtand, and depart as wiſe as they came. Matters, however, of Truth and Importance, they are ſo far 
* from treating of as they ought, that they do it in a flight and trifling Manner.“ 

See Plutarch, in his Treatiſes, de repugnantiis Stoicorum, and, de communibus notitiis contra Stoicos. 

o ces bei fon. Cicer. Ep. ad Famil. Lib. ix. Ep. 22. See the whole Letter. 

5 'Agioxu N ares, kal xowey divas Ta; yoraixas Iris wag To; oofol;g., Diog. Laert. Sect. 131. Lib. vii. p. 517. Ed. Colon. 

© Elva vg Toy Kuvio por xt iT poln. 06% Ibid. Sect. 121. P- 511. Ed. Colon. 


7 E, & T@ wee) woAidiag, xa parlgdor e ouviexiolai, xa Juldlpdor, x ,] la TI; anolavila; xalerbicn x. Diog. 


Laert. Ibid. Sect. 188. p. 556. Ed. Colon. 

* See Seat. Enpir. Pyrrh. bypoth. Lib. iii. Cap. xxiv. p. 153, A. Et Ed. Fabric. p. 178. 

9 See Diog. Laert. Sect. 129. p. 516. Ed. Colon. & Cic. Tuſc. Queſt. Lib. iv. Cap. xxxiii, xxxiv. 
 * EuMſu; Ti pan ifdfrw favor Ts Bis Th ooÞdv, xa} va walęl dos xa di Pinur, xay i oxanedlige j, arſndin, 1 aneworow, 
7 10004; ENG TOC, Diog. Laert. ubi ſupra, Se. 130. Ed. Glen, p. 517. See Cic. de Finib. Lib. iii. Cap. xviii. and M. Anto- 
vin. Lib. iii, Sect. 1. ibigue Gataker, p. 83. Col. 1. Lin. 53. and . 

bo Er. ces (Nye xa} ixncxlixy Ts aig wonxln vo Tolaworos T5 AH, indetapire Te agioailla is indrns Ta &igforwy, 
Dizg. Laert. Procem. Se. 21. p. 14. See Menage thereupon, p. 11. Col. 2. But above all — als of the late De Philo/o- 
— Eclectica, inſerted at the End of his Latin Verſion o Stanley's Philoſophical Hiſtory, printed at Leipſic 1711. p. 1205. and 
ollowing. | 

Sed tamen noſtra leges, non multum a Peripateticis diſſidentia ; quoniam utrumpue, et Stoici, et Peripatetici, efſe volumus. De offic, 
Lib. i. Cap. i. v. Grew. i. l. p. 4. Col. 1. 12 d. 1 thus X. ought to read that Paſſage, 0 according to the 3 
ture of Gronovius the Father, and Grævius; and partly according to Mr. Le Clerc. See Ars Critica, Part. iii. Sect. 1. Cap. xvi, 
Num. 22. Tom ii. p. 286. Edit. 2d. Mr. Davies in a Note upon the Commentary of Turnebius, (in Academic. Quæ ſt. Sect 1. 
p. 234.) reads it, quoniam UT1Que & Stoici & Platonici oe volumus. This Emendation he founds upon a Paſſage of Cicero De 
Ofc. Lib. iii, Cap. iv. but Mr. Le Clerc, on the contrary, makes uſe of this Paſſage, as well as others, to ſhew, that we ought to 
read Paripatetici, and not Platonici, as in the common Reading. A learned German named Chriſtopher Auguſtus Neumar maintains, 
on the other hand, that there is no Fault in the common Re ing, and that we ought to retain the Words as they lie, quoniam 
utrique & Socratici & Platonici efſe volumus. This Remark is in his Parerga Critica, printed in 1712. p. 164. and following; 
Where the Reader may examine his Reaſons, which would be of great Weight, if their Stength was equal to the Confidence with 
which he propoſes them. 4 
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64 As Hiſtorical and Critical Account 


imagine it to contain 4 * Compleat Body of Morali- 
4 ſuch as deſcends to the utmoſt Degree of Parlicu- 

rity; and where every Thing is digeſted into the 
beſt Order, and Method poſſible. Many Things 


ing here Montagne's Opinion of this great Orator's 
Way of Writing. As to Cicero, ſays he, “ Thoſe 
of his Works, that are moſt uſeful to my Deſign, 
© are his philoſophical Tracts; particularly the 
* moral: But, to ſpeak my Mind treely—his Way 
* of Writing, with all others of the ſame Kind, 


„— 


cc 
cc 
cc 
cc 


is to me very tedious. For his Prefaces, Deg. 
nitions, Diviſions, and Etymologies, take y 
the greateſt Part of his Work. Whatever there 
is of Life, and good Senſe, is loſt in the Tedi- 


are there wanting, which naturally come within the * ouſneſs of the Preparation. When I have ſpent 
Plan of that Science; and, for the Generality, the “an Hour in reading him for the moſt Part I find 
Matters are but very ſuperficially treated ; as might *< nothing but Wind: For he is not yet come to 
be eaſily made appear. We there, alſo, find ſome © his main Arguments; or ready to produce the 
* Deciſions too rigid; or ſuch as plainly ſhew, that Reaſons, which are to clear the Point, I want to 
Cicero was not thoroughly acquainted with the true * be reſolv'd in. To me, who only deſire to be- 
Principles, on which the Reſolution of certain © come more wile, not more learned, or eloquent, 
Caſes depends. It is great Pity his Treatiſe of Go- „ theſe Logical, and Ariſtotelian Arrangements, ar 
verument is loſt ; of which the few Fragments re- of no Uſe at all. I would have a Man begin 
maining give us a very noble Idea. His Diſcourſe „ with what is of the laſt Conſequence. I know 
of Laws, which we yet have, though imperfect, * well enough what Death and Pleaſure are, there 
contains many excellent Things. Cicero there par- © is no Occaſion to ſtand anatomizing of them to 
ticularly applies himſelf to prove at large, that “ me, I look for good and ſolid Reaſons at once; 
there is a natural Law, independent of any hu- „ ſuch as will inſtruct me how to ſtand the Shock 
man Inſtitution ; and which derives its Origin from * of them. Your grammatical Niceties, fine-ſpun 
the Will of Gop. This he proves “ to be the Argumentation, and delicate Turns, are nothin 
Foundation of all juſt and reaſonable Laws. He © to this Purpoſe : I am for Diſcourſes, that are 
ſhews the Uſefulneſs of Religion 5 in civil Socie- “ able to diſpel the ſtrongeſt Doubts immediately; 
_ ties. He follows the grand Principle of the S/oics, * his only beat about the Buſh. They are proper 
that Man is born for Society; and from thence de- © enough for the Schools, the Bar, or the Pulpit; 
duces all the reciprocal * Duties of Mankind. And © where we have Leiſure to nod, and may awake 
though he acknowledges it neceſſary to admit all „a Quarter of an Hour after, Time enough to 
this, if we would build upon well-choſen, and © find again the Thread of the Diſcourſe. It is 
well-connected Principles 7 ; “ Yet he expects not, * very requiſite to talk after this Manner to Judges, 
that all the World will approve of them; he © we would influence, right or wrong, to favour 
«© promiſes himſelt only the Approbation of the our Cauſe; to Children, and common People, 
ancient Platonics; and that of the Peripatetics, „ where every Thing is to be urg'd, in Order to ſee 
and Stoics. As to the Epicureans, he is under * what will take with them. I want not any one 
* no Concern about them; they profeſſedly retir'd * to ſtir up my Attention, and cry out to me fifty 
from all political Affairs; he therefore leaves them © Times, O yes, as our Cryers, and Heralds do. 
to philoſophize, in their Retreat, as they think * The Romans, in their religious Exerciſes, began 
fit: But for Arce/ilas, and Carneades, he aſks * * with, Hoc age; as we, in ours, do with Surſum 
Quarter of them; and fears, that, if they at- © Corda; which are ſo many Words loſt to me. 
« tack'd him, they would make too great Breaches *I come thither already fully prepar'd from my 
in the Building he had rais'd : He finds he has Chamber ;—inſtead of whetting my Appetite, 
* not Courage enough to repulſe them, wiſhes, „ by theſe Preparatives, and Preludes, they quite 
therefore, not to be expos'd to their Indignation; © ſpoil my Stomach. Would but the Licentiouſ- 
“ is deſirous to appeaſe them, and prevent all Acts * neſs of the Times excuſe the ſacrilegious Bold- 
« of Hoſtility.” He has been, and not without ** nefs, I ſhould even cenſure the Dialogiſins of 
Reaſon too, charg'd with not adhering ain & Plato himſelf, as too heavy, and verboſe; and 
enough to his Principles, and with being too much *© regret the great Loſs of Time, ſpent upon long, 
an ? occaſional Philoſopher. I cannot forbear add- © and needleſs Preliminaries, and Interlocutions, 


„by one who had ſo many better Things to ſay.” 
My Subject now naturally engages me to give the 
Reader here, what Montagne ſays , immediately 
before the laſt cited Paſſage. Plutarch, ſays he, 
and Seneca, have both this great Advantage, for 
„ one of my Humour; that the Knowledge, 1 


th. 


1 This is what his laſt Tranſlator into French, in his Preface, pretends to aſſert. 
2 You may ſee Examples enough, both in the Text, and Notes of Mr. Barbeyrac's Tranſlation of Pufendorf. ' See there the 


Index of Authors. 


3 Nec, fi regnante Tarquinio nulla erat Rome ſcripta lex de flupris ; idcirco non contra illam Legem ſempiternam Sextus Tarquinius 
dim Lucretiæ, Tricipitini filie adtulit. Erat enim ratic prafecta a rerum naturd, & ad rectè faciendum impellens ; & a delifto avs- 
cans : que non tum denique incipit Lex e, cum ſcripta eſt ; ſed tum, cum orta eft. Orta autem ſimul eft cum mente divina, Quam o- 
rem Lex vera, atgue princeps, apta ad jubendum ; & ad vetandum ; Ratio eft recta ſummi Jovis, Lib. ii. Cap. iv, © In the Rei 


« of Targuin, tho" there had been at Rome no written Law againſt Adultery, yet Sextus Tarquinius was not the leſs guilty in vio- 
« lating the eternal Law, in his Rape of Lucretia. For natural Reaſon, which teaches all Men to do well, might have with-held 
him from committing the Crime: The Force of a Law of Nature is not dated from its Inſtitution, but from its Origin, which 
« is co- eternal with the Divinity. Therefore the true and governing Laws, which ſhould govern human Actions, is no other than 
« the right Reaſon of Gop.” | 

4 Ergo eft Lex, juſtorum injuſtorumque diſtinctio, ad illam antiquiſſimam, & rerum omnium principem expreſſa naturam ; ad quam 
Leges Hominum dirigantur, que ſdpplicis improbos adficiunt ; defendunt ac tuentur bonos. Ibid. Cap. v. The Law, which dittin- 
«« guiſhes Juſt from Unjuſt is expreſſed or deriv'd from the moſt ancient and original Cauſe of Things; according to which all thoſe 
90 3 Laws are form'd and directed, which puniſh the Wicked, and defend and protect the Good.” 

5 Ibid. Cap. vii. See the Paſſage cited by Mr. Barbeyrac, Puferd. Lib. ii. Cap. iv. Sect. 3. Note 4. ; 

6s Atqui, fi natura confirmatura jus non erit, virtutes omnes tollantur. Ubi enim Liberalitas, ubi Patriæ Caritas, ubi Pietas; ubi 
aut bene merendi de altero, aut referende gratie voluntas poterit exiſtere? nam hac naſcuntur ex eo, quod natura propenſi ſumus ad dili- 
gendos homines : quod fundamentum juris eft. Ibid. Lib. i. Cap. xv. If the Law was not founded in Nature, there would be an 
« End of all Virtue, Liberality, the Love of our Country, Piety, Benevolence, and Gratitude, could never exiſt ; for all theſe 
« ariſe from this one Principle, that Men are naturally form'd for mutual Society, which is the Foundation of all Right.” 

7 Di, of Mr. Bayle, Artic. Carneades, Rem. (1) | 

8 Perturbatricem autem harum omnium rerum Academiam, hanc ab Arceſila & Carneade recentem ; exoremus, ut fileat, Nam + in- 
waſerit in bæc, que ſatis ſcitè nobis inſtructa, & compoſita videntur ; nimias edet ruinas : quam quidem ego placare cupio; ſubmovere non 
audeo. Lib. i. Cap. xiii, 9 See the Quæſt. Hieronym. of Mr, Le Clerc, p. 252. & ſeg. 

1 Eflays, Lib, ii, Cap. x. p. 295, 296. And p. 164. Ed, ultim. 11 Pag. 162, &c, 
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; 38 there deliver'd out in ſmall Parcels. 
* — 3 the Miſcellaneous M. orks of Plutarch, 
. and the Epiſtles of Seneca; which are the moſt 
. beautiful Part of their Writings.— Theſe Authors, 
.. as they do, for the moſt Part, concur, in all 
IT «choir uſeful, and true Notions; ſo they both 
« ha pen'd to flouriſh about the ſame Age; were 
« both Tutors to two! Roman Emperors; both 
Foreigners; both rich, and great Men : Their 
Doctrine is the very Cream of Philoſophy; and 
« deliver'd after a plain, and pertinent Manner. 
Plutarch is more uniform, an conſtant ; Seneca 
more various, and N The laſt toils, 
arms himſelt, and bends his whole Force, to for- 
Virtue againſt Frailty, Fear, and vicious In- 
clinations : The other ſeems more to ſlight their 
Power ; diſdaining either to mend his Pace, 
or ſtand upon his Guard. Plutarch's Sentiments . 
« * are Platonic, mild, and accommodated to civil 
« Society: The other's are Stoical, and Epicurean, 
« more remote from common Practice; but, in 
my Opinion, better fitted for private Uſe, and 
. more determin'd. Seneca ſeems to favour the 
"IE «© Tyranny of the Emperors of his Time.—Plu- 
« tarch, every where, ſhews a Spirit of Freedom. 
« Seneca abounds with ſurpriſing Turns, and Re- 
. partees 3 Plutarch with Things. The firſt warms, 
. and animates 3 the latter gives more Content, 
IE « and fuller Satisfaction. The one guides us, the 
other puſhes us on.—There are (ſays the ſame 
| Author in another Place) ** in Plutarch, abun- 
« dance of Diſcourſes, well worth our Peruſal, 
« tho' prolix — But then there are a thouſand, 
„ where he but glances upon Matters : Where he 
only points with his Finger, to direct us which 
Way we may go, if we will; and contents him- 


tity 


« js moſt material. Theſe then are to be remov'd 
« out of their Obſcurity into a clearer Light.“ Mr. 
and Madam Dacier confeſs , That, in the Morals 
„ Plutarch, there is ſcarce any Thing that is tho- 
LE roughly difeuſs'd, and fully made out; and that all the 
EE Matters, a few only excepted, are there but very flight- 
H treated. As for Seneca, his Treatiſe de Beneficiis, 
is, in my Opinion, the very beſt Piece he has; 
but he obſerves in it as little Order, and Method, 
as in the reſt of his Writings : A Defect, which is, 


thors of Antiquity. It is own'd 5, That be bas 
join'd to the Virtues-of the firſt Stoics, all the Pride 
of their Followers: And indeed, we may eaſily diſ- 
cover *, that this haughty Stoic never ſpeaks of 
Virtue, but thre Vanity. Notwithſtanding which, 
be may bevyead with infinite Advantage ?, F. we do but 
join to his Precepts two Things, which are wanting: 
The one is, that G O D has commanded us to apply our- 
ſelves to Virtue ;, the other, that he will reward, with 


of the Science of MORALITY. 


« ſelf, ſometimes, with barely touching upon what 


more or leſs, to be found in almoſt all the Au- 


65 
eternal Happineſs, all ſuch as ſhall have faithfully ad- 
ber d thereto. The ſame may be ſaid of Ep: 2erus, 
and Marcus Antoninus. We have of the firſt, be- 
ſides his Manual, ſo well known to the World, ſome 
Diſcourſes, that have been preſerv'd by Arrian *, 
and are full of good Things. That Philoſopher, 
in the Opinion gf Monſieur and Madam Dacier , 
« Ts more unaffected, ſolid, and chaſte, than Se- 
« geca: But, at the ſame Time, he has neither 
„ noble Views, nor Extent of Genius, nor Eleva- 
„ tion of Thought. Antoninus has all theſe Qua- 
& lifications, with a Soul more vaſt, and capacious, 
„% than his Empire. He is not contented with the 
„ bare receiving, and ſolidly explaining the Pre- 
« cepts of his Maſters ; but frequently corrects, and 
% gives them new Strength, either by the ingeni- 
% ous, and natural Manner, in which he has pro- 
« pos'd them, or by the new Diſcoveries, with 
« which he has improv'd them.” But however, it 
muſt be own'd, that he retains ſo much of the ill 
Principles, and Maxims of the S:oics, that he 
ſhould be read with a great deal of Caution and 
Judgment. Beſides,%he Ob/curity, and Harſhneſs of 
Stile, common to all of that Set? **, is fill greater, in 
the Reflections of this Emperor; who often explains 
bimſelf but by Halves, becauſe he wrote only fer him- 
foe Nor would any Thing leſs, than the Ability 
of his laſt Tranſlators, have ſerv'd to make that 
Work be read with Pleaſure in our Language. 

The Roman Lawyers, of whom the greateſt Part 
were Stoics, contributed very much to the per- 
lecting that Part of Morality, which may be call'd 
Natural Furiſprudence **, The Study of the Law 
having, under the Emperors, become a principal 
Step to Preferment ; the Men of the greateſt Geni- 
us at Rome, continu'd to apply themſelves to this 
Study, for near two Centuries. It were to be 
wiſh'd, that we had the 28 of thoſe famous 
Lawyers intire; in order to judge of the Progreſs 
they had made, in what regards the Law of Na- 
ture. But the Emperor Juſtinian, having been 
arts to abridge the Roman Laws; of which the 

eciſions of thele Lawyers, were the moſt conſider- 
able Part, their Works, hereupon, grew out of 
Uſe ; ſo that ye have now left of tnem, only ſome 
Fragments in the Digeſt, and ſome few others ſe- 

arately. Tribonian the Lawyer, to whoſe Care the 

mperor had committed this Work, has left us a 
true Chaos, full of Obſcurity, and Contradicti- 
ons; which afford-a vaſt Field for Chicanery ; 
and which have, in the latter Centuries, produc'd 
that prodigious Number of inſipid, and confus'd 
Commentaries. It appears, however, by this Col-* 
lection, and ſome Hiſtorical Remains, that there 
were, in the Roman Empire, Sects among the Law- 
yers ; who, upon ſeveral Points, follow'd different 
Opinions; in the Manner we fee praftis'd among 


— _—_—— — 


It is believ'd (ſay Mr. and Madam Dacier, in their Preface to the Tranſlation of ſome of Plutarch's Lives,) that he was Fu- 
tor to Trajan ; but this is founded only on a Latin Letter, which manifeſtly appears to have been forg d: Trajan was as old as he. 
dee Vies de PlutaFque Traduit par Dacier, Tom. viii. p. 260. Edit. Par. | 
> He had ſtudied under the Philoſopher 4nmonius, at Delphos, 3 Lib. i. Cap. xxv. p. 98. And Ed. ult, p. 257. 

+ In the Preface they jointly wrote to the firſt Tome of Plutarch's Lives, which they publiſh'd together. Mr. Dacier in the 


compleat Tranſlation he has given himſelf of theſe Lives, confines this Reflection to ſome Treatiſes only, p. 56. Edit, Amfeer. 
5 The ſame, in their Preface to Marc. Antonin. See what Gataker ſays in p. 2. 


Reflections on good and bad Fortune in Lotteries, by Mr. Le Clerc, p. 229. | 3 
* Mr. Dacier has abridg'd theſe, and turn'd them in a more lively and — Manner in his New Manual of Epictetus, 
which he has added at the End of the Original, with the Commentary of Simplicius ; the whole publiſh'd in two Volumes, Anno 
1715. Many other Sentiments of Epidtetus may be found in the ancient Writers, which are neither in his own Manual, nor in 4-- 
rian's Collection. See Fabricius Bibliotbec. Græca. Lib. iv. Cap. vii. Se&. 9. Tome iii. p. 267. And the Sentences taken from 
Stobeus in Meibomius's Edition, publiſh'd by Mr. Reland in 1711. p. 90. following. 

9 Ubi ſupra, Pref. to Marc. Antonin. 19 Ibid, 
n See What Pufendorf ſays in his Specimen Controverſ. &c. Cap. i. Sect. 3. 
dee the Anti-Tribonian of Francis Hotman ; the Latin Verſion of which was reprinted at Hall in Saxony, and at Leipfic in 
1704. with a Preface by Mr. Thomaſius. | | 
. 3 You will find the Hiſtory thereof in a few Words, in the Principia Juris Civilis of Mr. Yan Eck, Profeſſor at Utrecht, where 
that Book was reprinted in 1694, See p. 55. & ſg. of this ſecond Edition. See a Collection of Works, De Sefis & PMleo- 
Phia Furis-conſultorum, by divers Authors, publiſh'd at Jena in 1724. by Mr. *Slevogt ; as, alſo, a Treatiſe of Mr. Godfrey Maſcow, 
(preſent Profeſſor gt Harderwic ) De Sedis Sabiniam & preculianorum, * at Leipſic in 1728. 
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Philoſophers, and Divines. And that this Diverſi- 
ty of Sentiments, was not confin'd purely to Mat- 
ters of the Civil Law, but extended to Points re- 
lating to the Law of Nature. We find ſeveral 
Reaſons to believe, that they applied themſelves 
but very ſuperficially to ſtudy, examine, or apply, 
in a proper Manner, the Rules of, natural Equity“. 
Not one of them had made this his ꝓrincipal Study, 
and of ſo great a Number of Books, which they 
have left upon different Subjects, there remains not 
the Title of one, which treats of the Law of Na- 
ture and Nations. They contented themſelves with 
general Rules, known to all the World, and which 
they made uſe of, in ſuch a Manner, as diſcover'd 
them Strangers to their true Foundation, and juſt 


An Hiſtorical and Critical Account 


mixt with a Chaos of arbitrary Deciſions of the po- 
ſitive Law, that they are, in a Manner, buried, and 
loſt. Notwithſtanding all thoſe Diviſions, and the 
vain Subtilties, that were the common Source 
from whence they ſprung, we may find, among 
thoſe few Fragments, ſeveral conſiderable Principles 
of natural Equity, that may ſerve to decide many 
difficult Caſes ; but they lie intermix'd with a far 
greater Number of Laws, purely poſitive.” 
Thoſe Platonics, who became famous in the third 
and fourth Centuries z ſuch as Plotinus, Amelins, 
Porphyrius, Tamblichus, Proclus, 8c. apply'd them- 
ſelves, much more, to explain the Speculations, or 
rather chimerical Conceits, of the Founder of their 
Sect, than to cultivate his Morality. Ariſtotle had 


Extent, This appears from their Explanation of "hitherto but very few Followers: He was ſcarce 


the Maxim, That no Man ſhould enrich himſelf at 


known in the Weſtern Parts of the World, till to- 


rhe Coſt of another. Their Definitions, and Diviſi- Wards the Beginning of the ſixth Century. The 


ons, are, for the moſt Part, ſo inaccurate, and their 


Stile ſo obſcure, that it is impoſſible to believe 
they had clear and diſtinct Ideas of Things, or in- 
deed, that they took any Pains about the Matter. 
What they abound in, is in Fiftions, and vain Sub- 
tilties, which they had tranſplanted from the Civil 
Law into the Law of Nature. They have even, 
by ridgedly adhering to the Maxims of that philo- 
ſophical Sect, to which they were wedded, eſta- 
bliſhed Principles, directly oppoſite to the plaineſt, 
and moſt undeniable Truths, of the Law of Na- 
ture. I ſhall produce but two Examples, to prove 


this. The Stoics believ*d *, that an Infant in the, 


Womb was not a Man, but only a Part of the 
Mother, or of her Bowels, Upon this Maxim, the 


Roman Lawyers either regarded Abortion, as a Mat- 


ter merely indifferent, or, at leaſt, as a Crime no 
way comparable to, Murder. The ſame Philoſo- 
hers (as we have obſerv'd before) thought every 
an might, for a juſt Cauſe, claim a Power over 
his own Life. Hence it comes, that, by the Ro- 
man Law, * Suicide was liable to no Puniſhment, 
except in the Caſe where it injured another Perſon, 
as when a Soldier, or a Slave, deſtroy'd themſelves. 
In ſhort, the beſt Things the Romen Lawyers have 
left us, upon the Law of Nature, are ſo ſtrongly 


celebrated Boctius, by tranſlating ſome of that Phi. 
loſopher's Writings, laid the Foundations of that 
prodigious, and truly deſpotic Authority,- which 
the Peripatetic Philoſophy —— afterwards poſ- 
ſeſſed of; and which, even to this Day, in many 
Places, it ſtill maintains. The Arabians, in the 
eleventh Century, grew fond of it, and introduc'd 
it into Spain, From thence ſprung the Scholaſtic 
Philoſophy ; which ſpread itſelf all over Europe, and, 
with its barbarous Cant, became even more preju- 
dicial to Religion, and Morality, than to the ſpecu- 
lative Sciences. The Ethics of the Schoolmen, is 
a Piece of Patchwork; a confus'd Collection, with- 
out any Order, or fix'd Principles; a Medley of 
divers Thoughts, and Sentences Gut of Arijtoth, 
Civil and Canon Law, Scripture, and the Fathers, 


Both good and bad lie there intermixd, and con- 


fus'd ; but ſo, as that there is much more of the 
latter, than the former. The Caſuiſis of the ſuc- 
ceeding Centuries, made it their ſole Buſineſs to 
excel their Predeceſſors, in vain Subtilties z nay, 
what 1s worſe, in monſtrous, and abominable Er- 
rors ; as all the World knows. But let us paſs by 
theſe unhappy Times, that we may, at length, come 
to that Age, wherein the Science of Morality was, 
if I may ſo ſay, rais'd again from the Dead. 


SE C T. XXIX. 


HE famous Chancellor of England, Francis 

Bacon, who liv*d in the End of the ſixteenth, 
and the Beginning of the ſeventeenth Century, was 
one of - thoſe, * who moſt learnedly diſcover d the im- 
"perfett State of Philoſophy, at that Time ; which be 
labour'd vigorouſly to redreſs ; and laid down moſt 
excellent Plans for its Reformation. Poſterity will 
be eternally oblig'd to him, for the great Lights, 
and noble Projects, he has furniſh'd, for the Re- 
eſtabliſhment of the Sciences. We have Reaſon 
to believe, that it was the reading of the Works 
of this great Man, which inſpir d Hugo Grotius 
with the Thoughts of compoſing a Syſtem of the 
Law of Nature; which he afterwards undertook, 
at the Sollicitation of the celebrated Nicholas de 
Piereſc, a Counſellor in the Parliament of Provence. 


It is pretended, that Melancthon had already given 


a Sketch of ſomething of this kind, in his Zrbics 
and they tell us too of one Benedict Wincler. who 

ubliſh'd, at Leipſic, in 1615, a Book, intitled, 
Principia Juris; wherein he intirely departs from 
the Method of the Schoolmen; and maintains | 
them, among other Things 5, that the Will of Gop 
is the ſovereign Law. and firſt Foundation of all 
Juſtice ; tho' this Will is always regulated by his 
infinite, and immutable Perfections. But it is ac- 
knowledg'd, that * the laſt mention*d Author often 
confounds the Law of Nature with the poſitive 
Law: And that neither the one, nor the other, has 
afforded any more than a? ſmall Gleam of. Light; 
not ſufficient to diſſipate thoſe thick Clouds of 
Darkneſs, with which the World had been ſo long 
obſcur'd. Beſides, Melanhon *. was too much pre- 
poſſeſs d in favour of the Peripatetic Philoſophy, 


— 


: See Barbeyrac's Tables of Authors, to his Tranſlation of Pafendorſ: where you will find many Examples of this Kind. - 


* See the Ob/ervat. of Merellus, Lib. i. Cap. xvi. and the Julius Paulus of Mr. Noodt. Cap. x. 


3 Sec the Obſervat. Jur. Rom. of M. de Bynkerſhoek, Lib. iv. Cap. iv. 
4 See Mr. Bayle's Dict. p. 447. See, alſo, the Specimen Controverſ. of Pufendorf, Cap. i. Sect. 5. 


5 Lib. i. Cap. ili, ir. 


6 See Gronengii Biblioth. Jur. Gent. Lib. iii. Cap. iv. Sect. 9. And J. Frid. Ludovic. Delineatio Hift. T. Nat. &c, Sect. 24. 
7 Mr. Buddeus, in his Hiſtory of the Law of Nature, Sect 23. Since the ſecond Edition of my Preface; this Book of Wincler 
has fallen into my Hands. It bears this Title, Principiorum Juris Libri quingue : in quibus genuine 2 tam Naturalis quam poſiti vi 
97 


hu incipia, & firma, & firmiſſima Juriſprudentia fundamenta oftenduntur, ejuſdem ſummus finis ob ocu 


ponitur, & Divina audtoritas 


probatur. I find the Judgment given of this Piece to be juſt. The Reader may conſult the deceas'd M. Thomaſius's Opinion of it 


in his Paulo plenior Hiftoria Juris Naturals, oo * Sect. 1. 


v See his Article in Mr, Bayle's Di&, Rem. (K. 
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Is the firſt who broke the Ice; and moſt certain it 


an Enterprize. "Extraordinary Clgarneſs of Under- 


cere Love for Truth; are Qualifications, which no 


Powers, that govern them, owe one to another; 
and how the Differences, ariſing between them, 
_ | might be terminated, - For which Purpoſe, he takes 
into his Work the principal Subject of natural Ju- 


| ports . 6 

of the Science of MORALITY: 
© - $2 
er, enter'd the Lift 4 and, whether through Fe 
hats, or a commendable” Emulation, form'd a 
Syſtem of all the Hebrew Laws, relating to the Law 
of Nature; which he 7 from thoſe which 
concern'd the particular Conſtitution of the Jewiſh 
Republick: He gave his Book the Title of, The 
Law 0 oaks and Nations, according to 1 _ 

- © - exquiſite Judgment; profougd Medita- - trine of the Hebrews ; wherein he is exceſſively lavi 
— and ; 6 ES Reading; of that vaſt Erudition, which we find in all his 
continual Application to Study, in the Midſt of a other Writings : But is far enough from having ef. 
reat many Misfortunes, and the neceſſary Duties fac'd, or equall'd the Treatiſe of Grotius. or, 
of ſeveral conſiderable Employments; with a ſin- beſides the extreme Inaccuracy, and Obſcurity, 
remarkable in Selden's Stile, that learned Author“ 
derives. not the Principles of the Law of Nature 
from the pure Dictates of Reaſon, but from the 
ſeven Precepts given to Noah ; which, as to their 
Number, are very uncertain, and ſolely founded 
-upon a doubtful Tradition, though perhaps ancient 
enough : He very often too contents himſelf, with 
barely reciting the Deciſions of the Rabbins, with- 
out giving himſelf the Trouble to examine, whe- 
ther they are well, or ill grounded.  _ 
Not long before the Death 'of Grotius, another 
Engliſh Author appear'd, of a Character quite dif- 
ferent from that of Selden, Iymean 9? Thomas Hobbes, 
a great Mathematician, and one of the moſt pene- 
trating Genius's of his Age. It is great Piry he 
ſuffer'd himſelf to be miſled, by the Indignation 
he had conceiy*'d againſt thoſe, whom he look'd 
upon as the ſeditious Diſturbers of the Peace of his 
Country: Had he philoſophiz'd without Prejudice, 
and with a ſincere Regard to Truth only, he would 
doubtleſs have done her very ſignal Service. He 
publiſh'd at Paris, 1642, his Treatiſe of the Citi- 
zen; wherein, amongſt other dangerous Errors, he 
endeavours to eſtabliſh, and that in the Geometrical 
Method, the Hypotheſis of Epicurus; which makes 
*Selt-Preſervation, and Self-Intereſt, to be the ori- 
ginal Cauſes of Civil Society. He builds upon this 
1 That all Men have the Will, as well 
as the Strength and Power, to hurt each other; 
and that the State of Nature, is a State of War, 
between each particular Perſon, and the reſt of 
Mankind. He gives an unlimited Authority to 
Kings; not only in Affairs of State, but even in 
Matters of Religion. Hobbes created himſelf, by 
this Work, many Enemies; but, as Mr. Bayle ſays , 
the more diſcerning, and judicious Part of Mankind, 
were forc'd to acknowledge, that no one had ever yet 
fo far diſcover'd the Foundations of Civil Policy. 
Lambert Velthuyſen, a famous Philoſopher ** of the 
United Provinces, boldly undertook the Defence of 
this Treatiſe of the Gitizen, as far as related to Hobbes's 
Manner of demonſtrating the Laws of Nature; but 
he did it, either by abandoning the favourite Prin- 
822 of Hobbes, or trying to put a favourable 
oſs upon them. The ſame Year this Apology 


any great Pr eſs in the Knowledge of 
. of the Law of 
and the right Method of explaining that 
Grotius, therefore, ought to be regarded, 


to make 
the true 
Nature, 
Science. 


is, that no Man could be better qualify*d for ſuch 


one can deny, properly to belong to that great 
Man, without wronging his own Judgment, and 
ſubjecting. himſelf to the Imputation, either of 
baſe Envy, or groſs Ignorance. - ** If (as has been 
very rightly * obſerv'd) © he was not thoroughly 
« acquainted with the Art of thinking juſtly, the 
« Philoſophy of his Time being ſtill very obſcure, 
« he has ſupply'd, in a great Meaſure, that De- 
« fect, by the Force of his good Senſe. If, with- 
« out the Help of Art, he has ſhewn ſo much 
« Delicacy of Taſte, and true Diſcernment ; what 
« would he not have done, had he been intire 
« Maſter of that Art of reaſoning juſtly, and of 
« rightly methodizing his Thoughts, which has 
« ſince prevail'd ?“ His Book was firſt publiſhed 
at Paris in 1625, and dedicated to Lewis XIII. 
It is ſaid, he, at firſt, deſign'd to have entitled it, 
The Law of Nature and Nations ; but he choſe at- 
terwards to give it the Title it now bears, of, The 
Law of War and Peace, What he had chiefly in 
View, was, to ſet forth thoſe Duties, which the 
ſeveral * Nations of the World, or -their ſovereign 


riſprudence, and Politics; and lays down Prin- 
ciples, ſufficient to eſtabliſh the moſt conſiderable 
Duties of -private Men. He * himſelf owns, that 
he is far from having exhauſted ſo copious a 
Subject, and wiſhes that others may ſupply what's 
wanting; to the End, that Mankind may, one 
Day, be furniſh'd with a compleat Syſtem of this 
Science, Never had Book a more univerſal Ap- 
probation. Numbers of the Learned + have wrote 
Comments upon it : It has been publicly read, and 
expounded in the Univerſities : And the Author, 
fifty Years after his Death, had an Honour done bim, 
svbich was not paid to any of the Ancients, till after 
a long Succeſſion of Ages : I mean, his being publiſb d, 
with various Notes, at Francfort * on the- Oder, in 
1691. N er 
Some Time after the Publication of this Work 
of Grotius, Jon Selden, a celebrated Engliſh Law- 


—— — 


8 * 


1 Parrhafiana, Tom. i. p. 346. * See his Preface, Num. 1. 3 Ibid. Num. 31. Ce. 
+ See the Names of the chief of them, and a very juſt Account of their Performance, in the Hift. du Droit Nat. by Mr. Buddezus, 
I have given my own Opinion of it in my Preface to Grotius, p. 12. The Reader will, alſo, find in this Preface an Hiſtorical Ac- 
count of the different Editions of this Book, and the Fate it has met with. | | | 
Mr. Bayle's Dit. Rem. (O.) p. 1407. Col. 2. See the reſt of this Remark, 8 
® By the Care of Mr. Becman, Profeſſor in that Univerſity. That Edition was reprinted there in 1699. 
2 See the Ars Critica of Mr. Le Clerc, Tom. i. Part. i. Sect. 3. Cap. v. and Num. 5. p. 115, 116. Ka 
om. i. p. 356. 85 | 
5 See the Specimen Controvenſ. of Mr. Pufendorf, Cap. i. SeR. 1. a | 
9 He was born at Malmeſbury,. and Son of a Cletgyman. See his Life printed at Carolopoli in 1681, in 12mo. and abridg'd by 
Mr. Bayle, in his Dictionary, p. 1571. 8 
© See the 8 Grotius paſles upon it, in the Appendix to his Epiſtles, Epiſt. 648. p. 951. Col. 2. | 
; Mr. Bayle's Dict. Rem. (D.) p. 1572. Col. 1. And Pufendorf”s Preface to his firſt Edition, of his De Jure Nature & Gentium. 
In an anonymous Diſſertation, entitled, Epiſfolica Dilſertatio, de principiis juſti & decori, continens Apologiam pro tract᷑atu cla- 
Ami Hobbæi, de Cive. Amſterd, 1651. It was afterwards reprinted among his Works at Rotterdam, 1680. Tom. ii. A German 
Anthes, Profeſſor of Hiſtory and Politics, and ſince Profeſſor of Divinity at Francfort on the Oder, has very nearly defended the 
Fo wat of Hobbes, This Perſon is J. Chriſtopher Becman, in his Meditationes Politice. I know not in what Year this Book was 
— ubliſh'd, but mine is the fourth Edition of 1693. But he who has moſt openly aſſerted the fundamental Principle of Mr. 
obbes, is Mr. Gundling, Profeſſor at Hall in Saxony, in an Academical Diſſertation, which appear'd in 1707, with this Title, 
Jatus Naturalis Hobbeſii in Corpore Juris Civilis defenſus, & defendendus. 
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Philoſophers, and Divines. And that this Diverſi- 
ty of Sentiments, was not confin'd purely to Mat- 
ters of the Civil Law, but extended to Points re- 
lating to the Law of Nature. We find ſeveral 
Reaſons to believe, that they applied themſelves 
but very ſuperficially to ſtudy, examine, or apply, 
in a proper Manner, the Rules of natural Equity *. 
Not one of them had made this his principal Study, 
and of ſo great a Number of Books, which they 
have left upon different Subjects, there remains not 
the Title of one, which treats of the Law of Na- 
ture and Nations. They contented themſelves with 
general Rules, known to all the World, and which 
they made uſe of, in ſuch a Manner, as diſcover'd 
them Strangers to their true Foundation, and juſt 
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mixt with a Chaos of arbitrary Deciſions of the po- 
ſitive Law, that they are, in a Manner, buried, and 
loſt. Notwithſtanding all thoſe Diviſions, and the 
vain Subtilties, that were the common Source 
from whence they ſprung, we may find, among 
thoſe fe- Fragments, ſeveral conſiderable Principles 
of natural Equity, that may ſerve to decide man 
difficult Caſes ; but they lie intermix'd with a far 
greater Number of Laws, purely poſitive.” 
Thoſe Platonics, who became famous in the third 
and fourth Centuries ; ſuch as Plotinus, Amelins, 
Porphyrius, Famblicbhus, Proclus, &c. apply*d them- 
ſelves, much more, to explain the Speculations, or 
rather chimerical Conceits, of the Founder of their 
Sect, than to cultivate his Morality. Ariſtotle had 


Extent, This appears from their Explanation of "hitherto but very few Followers: He was ſcarce 


the Maxim, That no Man ſhould enrich himſelf at 


known in the Weſtern Parts of the World, till to- 


the Coſt of another. Their Definitions, and Diviſi- wards the Beginning of the ſixth Century. The 


ons, are, for the moſt Part, ſo inaccurate, and their 


Stile ſo obſcure, that it is impoſſible to believe 
they had clear and diſtinct Ideas of Things, or in- 
deed, that they took any Pains about the Matter. 
What they abound in, is in Fiftions, and vain Sub- 
tilties, which they had tranſplanted from the Civil 
Law into the Law of Nature. They have even, 
by ridgedly — to the Maxims of that philo- 
ſophical Sect, to which they were wedded, eſta- 
bliſhed Principles, directly oppoſite to the plaineſt, 
and moſt undeniable Truths, of the Law of Na- 
ture. I ſhall produce but two Examples, to prove 
this. The Stoics believ'd *, that an Infant in the. 
Womb was not a Man, but only a Part of the 
Mother, or of her Bowels, Upon this Maxim, the 


Roman Lawyers either regarded Abortion, as a Mat- 


ter merely indifferent, or, at leaſt, as a Crime no 
way comparable to. Murder. The ſame Philoſo- 
phers (as we have obſerv'd before) thought every 
Man might, for a juſt Cauſe, claim a Power over 
his own Life. Hence it comes, that, by the Ro- 
man Law, * Suicide was liable to no Puniſhment, 
except in the Caſe where it injured another Perſon, 
as when a Soldier, or a Slave, deſtroy'd themſelves. 
In ſhort, the beſt Things the Romen Lawyers have 
left us, upon the Law of Nature, are ſo ſtrongly 


SECT. 


HE famous Chancellor of England, Francis 

Bacon, who liv*d in the End of the ſixteenth, 
and the Beginning of the ſeventeenth Century, was 
one of - thoſe, * who moſt learnedly diſcover d the im- 
perfeft State of Philoſophy, at that Time; which be 
labour'd vigorouſly to redreſs ; and laid down moſt 
excellent Plans for its Reformation,” Poſterity will 
be eternally oblig'd to him, for the great Lights, 
and noble Projects, he has furniſh'd, for the Re- 
eſtabliſhment of the Sciences. We have Reaſon 
to believe, that it was the reading of the Works 
of this great Man, which inſpir d Hugo Grotius 
with the Thoughts of compoſing a Syſtem of the 
Law of Nature; which he afterwards undertook, 
at the Sollicitation of the celebrated Nicholas de 
Piereſc, a Counſellor in the Parliament of Provence. 
It is pretended, that Melanctbon had already given 


celebrated Boctius, by tranſlating ſome of that Phi. 
loſopher's Writings, laid the Foundations of that 
prodigious, and truly deſpotic Authority, which 
the Peripaletic Philoſophy became afterwards poſ- 
ſeſſed of; and which, even to this Day, in many 
Places, it ſtill maintains. The Arabians, in the 
eleventh Century, grew fond of it, and introduc'd 
it into Spain. From thence ſprung the Scholaſtic 
Philoſophy ; which ſpread itſelf all over Europe, and, 
with its barbarous Cant, became even more preju- 
dicial to Religion, and Morality, than to the ſpecu- 
lative Sciences. The Ethics of the Schoolmen, is 
a Piece of Patchwork; a confus'd Collection, with- 
out any Order, or fix*d Principles; a Medley of 
divers Thoughts, and Sentences Gut of Ariſtotle, 
Civil and Canon Law, Scripture, and the Fathers, 


Both good and bad lie there intermixd, and con- 


fus'd; but ſo, as that there is much more of the 
latter, than the former. The Ca/uifts of the ſuc- 
ceeding Centuries, made it their ſole Buſineſs to 
excel their Predeceſſors, in vain Subtilties; nay, 
what is worſe, in monſtrous, and abominable Er- 
rors; as all the World knows. But let us paſs by 
theſe unhappy Times, that we may, at length, come 
to that Age, wherein the Science of Morality was, 
it I may ſo ſay, rais'd again from the Dead. 


XXIX. 


a Sketch of ſomething of this kind, in his Zrhics 
and they tell us too of one Benedi Wincler. who 
8 at Leirfic, in 1615, a Book, intitled, 

incipia Juris; wherein he intirely departs from 
the Method of the Schoolmen; and maintains againſt 
them, among other Things 5, that the Will of Gop 
is the ſovereign Law. and firſt Foundation of all 
Juſtice ; tho' this Will is always regulated by his 
infinite, and immutable Perfections. But it is ac- 
knowledg'd, that * the laſt mention'd Author often 
confounds the Law of Nature with the poſitive 
Law : And that neither the one, nor the other, has 
afforded any more than a? ſmall Gleam of. Light; 
not ſufficient to diſſipate thoſe thick Clouds of 
Darkneſs, with which the World had been ſo long 
obſcur'd. Beſides, Melanhon *. was too much pre- 
poſſeſs'd in favour of the Peripatetic Philoſophy, 


See Barbeyrac's 7 ables of Authors, to his Tranſlation of Pufendorf, where you will find many Examples of this Kind. | 
See the Obſerwat. of Merellus. Lib. i. Cap. xvi. and the Julius Paulus of Mr. Noodt, Cap. x. . 


3 Sec the Obſerwat. Jur. Rem. of M. de Bynkerſhoek, Lib. iv. Cap. iv. 2 IA 

+ See Mr. Bayle's Dict. p. 447. See, alſo, the Specimen Controver/. of Pufendorf, Cap. i. Sect. 5. Lib i. Cap. iii, iv. 

6 See Gronengii Biblioth. Jur. Gent. Lib. iii. Cap. iv. Sect. 9. And J. Frid. Ludovic. Delineatio Hiſt. J. Nat. &c. Sect. 24. 

7 Mr. Buddeus, in his Hiſtory of the Law of Nature, Sect 23. Since the ſecond Edition of my Preface, this Book of Wincler 
has fallen into my Hands. It bears this Title, Principiorum Juris Libri quinque : in quibus genuine Juris tam Naturalis quam poſitivi 
po incipia, & firma, & firmiſſima Juriſprudentia fundamenta oftenduntur, ejuſdem ſummus finis ob oculos ponitur, & Divina audtoritas 
probatur, 1 find the Judgment given of this Piece to be juſt. The Reader may conſult the deceas'd M. Thomaſius's Opinion of it 


in his Paulo plenior Hiftoria Juris Naturalis, Cap iv. Sect. 1. 
v Sec his Article in Mr, Bay/e's Dit, Rem. (K.) 
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- 122 of the Science of - MoRALITY. 

"= ; treat Progreſs in the Knowledge of yer, enter'd the Liſt; and, whether through fea- 
8 — Principles of the — of louſy, or a commendable Emulation, form'd a 
Nature, and the right Method of explaining that Syſtem of all the Hebrew Laws, relating to the Law 
Scene. Grotius, therefore, ought to be regarded, of Nature; which he ſcparated from thoſe which 
as the firſt who broke the Ice; and moſt certain it concern'd the particular Conſtitution of the Jewiſh 
is. that no Man could be better te Ja for ſuch Republick: He gave his Book the Title of, Th? 
"an Enterprize. Extraordinary Clgarnelſs of Under- Law of Nature, and Nations, according to the Doc- 
ſtanding z exquiſite Judgment; profougd Medita- - trine of the Hebrews wherein he is exceſſively laviſh 
tion; univerſal Knowledge; prodigious 3 of that vaſt Erudition, Which we find in all his 
continual Application to Study, in the Midſt of a other Writings: But is far enough from having ef. 
great many Misfortunes, and the neceſſary Duties fac'd, or equall'd the Treatiſe of Grotivs. For, 
of ſeveral conſiderable Employments ; with a ſin- beſides the extreme Inaccuracy, and Obſcurity, 
cere Love for Truth; are Qualifications, which no remarkable in Seiden's Stile, that learned Author, 
one can deny, properly to belong to that great derives not the Principles of the Law of Nature 
Man, without wronging his own Judgment, and from the pure Dictates of Reaſon, but from the 
ſubjecting . himſelf to the Imputation, either of ſeven Precepts given to Noah ; which, as to their 
baſe Envy, or groſs > (IF * If (as has been Number, are very uncertain, and ſolely founded 
very rightly * obſerv*d) “ he was not thoroughly upon a doubtful Tradition, though perhaps ancient 
e acquainted with the Art of thinking juſtly, the enough : He very often too contents himſelf, with 
« Philoſophy of his Time being ſtill very obſcure, barely reciting the Deciſions of the Rabbins, with- 
« he has ſupply'd, in a great Meaſure, that De- out giving himſelf the Trouble to examine, whe- 
« fect, by the Force of his good Senſe. If, with- ther they are well, or ill grounded. 2 

« out the Help of Art, he has ſhewn ſo much Not long before the Death of Crotius, another 
« Delicacy of Taſte, and true Diſcernment; what Engliſh Author appear'd, of a Character quite dif- 
« would he not have done, had he been intire ferent from that of Seiden, Iymean ? Thomas Hobbes, 
« Maſter of that Art of reaſoning juſtly, and of a great Mathematician, and one of the moſt pene- 
« rightly methodizing his Thoughts, which has trating Genius's of his Age. It is great Pity he 
« ſince prevail'd ?** His Book was firſt publiſhed ſuffer d himſelf to be miſled, by the Indignation 
at Paris in 1625, and dedicated to Lewis XIII. he had conceiv'd againſt thoſe, whom he look'd 
It is ſaid, he, at firſt, deſign'd to have entitled it, upon as the ſeditious Diſturbers of the Peace of his 
The Law of Nature and Nations; but he choſe af- Country: Had he philoſophiz'd without Prejudice, 
terwards to give it the Title it now bears, of, The and with a ſincere Regard to Truth only, he would 
Law of War and Peace. What he had chiefly in doubtleſs have done her very ſignal Service. He 
View, was, to ſet forth thoſe Duties, which the publiſh'd at Paris, 1642, his Treatiſe of the Citi- 
ſeveral * Nations of the World, or their ſovereign zen ; wherein, amongſt other dangerous Errors, he 
Powers, that govern them, owe one to another z endeavours to eſtabliſh, and that in the Geometrical 
and how the Differences, ariſing between them, Method, the Hypotheſis of Epicurus; which makes 
might be terminated, For which Purpoſe, he takes *Self-Preſervation, and Self-Intereſt, to be the ori- 
into his Work the principal Subject of natural Ju- ginal Cauſes of Civil Society. He builds upon this 
riſprudence, and Politics; and lays down Prin- Suppoſition; That all Men have the Will, as well 
ciples, ſufficient to eſtabliſh the moſt conſiderable as the Strength and Power, to hurt each other 
Duties of private Men. He * himſelf owns, that and that the State of Nature, is a State of War, 
he is far from having exhauſted ſo copious a between each particular Perſon, and the reſt of 
Subject, and wiſhes that others may ſupply what's Mankind. He gives an unlimited Authority to 
wanting; to the End, that Mankind may, one Kings; not only in Affairs of State, but even in 
Day, be furniſh'd with a ea mare wine of this Matters of Religion. Hobbes created himſelf, by 


Science. Never had Book a more univerſal Ap- this Work, many Enemies; but, as Mr. Bayle /ays **, 
probation, Numbers of the Learned have wrote the more diſcerning, and judicious Part of Mankind, 
Comments upon it: It has been publicly read, and were forc'd to acknowledge, that no one had ever yet 
expounded in the Univerſities : And the Author, ſo far diſcover d the Foundations of Civil Policy. 
Fifty Years 5 after his Death, had an Honour done him, Lambert Velthuyſen, a famous Philoſopher ** of the 
wobich was not paid to any of the Ancients, till after United Provinces, boldly undertook the Defence of 
a long Succeſſion of Ages : I mean, his being publiſh'd, this Treatiſe of the Citizen, as far as related to Hobbes's 
with various Notes, at Francfort © on the Oder, in Manner of demonſtrating the Laws of Nature; but 
1691. | he did it, either by abandoning the favourite Prin- 
Some Time after the Publication of this Work ciples of Hobbes, or trying to put a favourable 
of Grotius, John Selden, a celebrated Engliſh Law- Gloſs upon them. The ſame Year this Apology 


— 


_ — 4 * 


1 Parrhaſiana, Tom. i. p. 346. * See his Preface, Num. 1. 3 Ibid. Num. 31. eg. 

+ See the Names of the chief of them, and a very juſt Account of their Performance, in the Haff. du Droit Nat. by Mr. Buddeus. 
I have given my own Opinion of it in my Preface to Grotius, p. 12. The Reader will, alſo, find in this Preface an Hiſtorical Ac- 
count of the different Editions of this Book, and the Fate it has met with. | | f 
5 Mr. Bayle's Dit. Rem. (O.) p. 1407. Col. 2. See the reſt of this Remark. 5 
© By the Care of Mr. Becman, Profeſſor in that Univerſity. That Edition was reprinted there in 1699. It is in 4to. 

*. See the 4rs Critica of Mr. Le Clerc, Tom. i, Part. i. Sect. 3. Cap. v. and Num. 5. p. 115, 116. Edit, zd. and Bib. Choi/. 
om. i. p 


. | 
See the Specimen Controverſ. of Mr. Pufendorf, Cap. i. SeR. 1. a 


* 


9 He was born at Malmęſbury, and Son of a Clergyman. See his Life printed at Carolopoli in 1681, in 12mo. and abridg'd by 
Mr. Bayle, in his Dictionary, p. 1571. | 
p See the Judgment Grotius paſſes upon it, in the Appendix to his Epiſtles, Epiſt. 648. p. 951. Col. 2. 
: Mr. Bayle's Di&. Rem. (D.) p. 1572. Col. 1. And Pufendorf*s Preface to his firſt Edition, of his De Jure Nature & Gentium. 
In an anonymous Diſſertation, entitled, Epiſtolica Diſſertatio, de principiis juſti & decori, continens Apologiam pro tractatu cla- 
Mui Habbæi, de Cive. Amſterd, 1651. It was afterwards reprinted among his Works at Rotterdam, 1680. Tom. ii. A German 
Author, Profeſſor of Hiſtory and Politics, and ſince Profeſſor of Divinity at Francfort on the Oder, has very nearly defended the 
pho we. of Hobbes. ; This Perſon is J. Chriſtopher Becman, in his Meditationes Politicæ. I know not in what Year this Book was 
Me ubliſh'd, but mine is the fourth Edition of 1693. But he who has moſt openly aſſerted the fundamental Principle of Mr, 
6 bes, is Mr. Gundling, Profeſſor at Hall in Saxony, in an Academical Diſſertation, which appear'd in 1707, with this Title, 
Latus Naturalis Hobbeſii in Corpore Juris Civilis defenſus, & defendendus. 
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BY 


appear'd, Hobbes publiſh*d his Leviathan; the Sum 
whereof is: That, without Peace, there is no 
« Safety in a State; and Peace cannot ſubſiſt, with- 
“ out Authority, nor Authority without Arms; 
% and Arms avail not, unleſs put into the Hands 
te of one Perſon: And that the Fear of Arms 
* cannot incline thoſe to Peace, who are excited to 
« Hoſtilities by an Evil, more to be dreaded than 
&« Death; that is to ſay, by Diſſentions about 
„ Things, neceflary to Salvation.” In this Piece 
he lays himſelf much more open; for he here 
roundly maintains, That the Will of the Sovereign 
alone conſtitutes, not only what we call Juſt and 
Unjuſt, but even Religion; and that no divine 
Revelation can bind the Conſcience, till the Au- 
thority, or rather Caprice, of his Leviathan ; that 
is, of the ſupreme arbitrary Power, to which he 
attributes the Government of every Civil Society, 


0 | * g | : 
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has given it the Force of a Law. If thereupon we 
ſometimes find, in his Works, certain ſeeming Con- 
tradictions, it is probably, becauſe he durſt not 
ſpeak all he thought; and was willing to provide 
fr a Retreat, in Caſe he ſhould not be able to 
ſtand the Shock of his Adverſaries. He had #. 
veral of them ;, but they did not all ſucceed 
alike, He palſs'd for an Atheiſt ; and perhaps they 
were not very much out in their Judgments, who 
thought him ſo; for he believ'd, that every Thing 
was corporeal : And dropp'd many Expreſſions, 
which gave * Cauſe to ſuſpect, that he acknow- 
ledg'd a Gop only through Policy. Spinoza has 
ſince had preciſely the ſame Notions of the State 
of Nature, which he founds upon the ſame Prin- 
ciples; * and, like Hobbes, alſo, makes Religion 
depend upon the ſovereign Authority, 


SECT. XXX. 


H E Number of Commentators u Gro- 


tius daily increaſing, inſomuch, that they 
did nothing but diſpute about the Senſe of his 
Words, and brought again upon the Stage all the 
barbarous Terms, and 2 Subtleties of the 
Schoolmen, of which Grotius had purg'd his Work; 


a German had the Courage to ſhake off the tyran- 


nical, and pernicious Yoke of Cuſtom, and brave- 
ly follow hs Footſteps of that great Man; I mean 
the illuſtrious Samuel Pufendorf * ; who has thereby 
acquir'd an immortal Reputation; whoſe Luſtre, 
not all the Efforts of thoſe, who envy his Reputa- 
tion, will be ever able to efface. He purſu'd the 


Defign, and Method of Grotius: He examin'd . 


Things in their Originals; and, pony by the 
Lights of thoſe which preceded him, add 
own Diſcoveries ; which gave great Hopes of ſee- 
ing him carry, to a great Length, a Science, as 
et in its Infancy. The Principles of the new Phi- 
lofophy, which he exceedingly reliſh'd, but 
without blindly adopting all the Opinions of 
the Carte/ians ; together with the Mathematics, 
which he ſtudied under “ a celebrated Profeſſor 
in the Univerſity of Jena; contributed greatly to 
improve his natural Qualifications, and render him 
more capable of ſo vaſt a Work. We are behold- 
en, for the firſt Sketch he drew of it, to the 
Leiſure occaſion'd by an unhappy Accident, he had 
the Misfortune to meet with. He had been {ſent 
for into Denmark, to be Governor to the Chil- 
dren of a Nobleman, who, was then Ambaſſador 
of 7 Sweden to the other Northern Crown. A lit- 
tle after his Arrival at Copenhagen, the War ſud- 


ed his“ 


denly breaking out again with the Swedes (who at- 
tack d that City, but were, after ſome Time, 
oblig'd to raiſe the Siege) Mr. Pa fendorf was made 
Priſoner , with the reſt of the Retinue of the 
Ambaſſador ; who was himſelf, but a few Days 
before, gone to Sweden, During this Confine- 
ment, which laſted eight Months, as he had no 
Books, neither was permitted to ſee any Body, he 
took a Reſolution? to meditate on what he had read 
in Grotius and Hobbes, He then compos'd a ſhort 
Syſtem out of what he lik'd beſt, which he turn- 
ed, and explained his own Way; treating of ſuch 
Matters, as thoſe Authors had omitted, and add- 
ing, to the whole, ſome new Thoughts of his own, 
as they occurr'd. Not that he intended, at that 
Time, any Thing more, than to divert himſelf in 
his Solitude : But about two Years after his being 
ſet at Liberty, he went into Holland, where a 
Friend of his having read this Eſſay, advis'd him 
to review, and publiſh it. He did ſo; and the 


Work was printed at the Hague, in 1660. under 


the Title of Elements of Univerſal Juriſprudence: 
He owns, in his o Preface, ra * 
and Hobbes, the Profeſſor in Mathematics, men- 
tion*d before, had afforded him ſome Light. His 
Method is, in ſome Meaſure, that of the Geometri- 
citans : For he firſt lays down his Definitions, and 
Axioms ; afterwards he explains them ; and then 
draws out the Conſequences, deducible from them. 
And though he himſelf prov'd afterwards diſſatis- 
fied with this Work, and publicly own'd its Im- 
perfections, as the premature Eſſay of his Youth ; 
yet, as the Public gave it a very favourable Re- 


kt * — — — * — * * 
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1 Bayle, Dia. Rem. (E.) p. 1 $73: Col. t. ex Auctore vitæ Hobbefai, p. 45. 


2 See the Hiſt. du droit Nature 


by Mr. Baddæus, Sect. 26. A Liſt of them may be ſeen at the End of his Life. 


3 Mr. Becman, whom 1 have jult mention'd, agrees, that Hobbes made himſelf, at leaſt, liable to the Suſpicion of Deiſm. 
See his Parallel. Politic. Cap. i. Sect. 5. at the End of his Meditat. Politicæ. ; 


+ Tradat. Theologico-Politic. Cap. xvi. xix. 


5 He was originally of the Marguiſale of Miſnia, in Saxony, and a Layman, tho' ſprung from the Clergy ; for his Father, 
Grandfather, his Uncles, both on the Father's and Mother's Side, were Miniſters of the Lutheran Communion. I learn'd this 
from one of the Pieces, which compoſe that Collection, entitled, Eris Scandica, p. 149, "ow. The Village whereof his Father 

is Broth 


was Miniſter, is call'd F/eb, near Chemnitz ; and in all Probability he was born there. 


er at leaſt, 1/aiah Pufendorf, is a 


Native of that Place; as Mr. Gundling teſtifies, in his Hift. Philęſ. Moralis, Part i. Cap. vi. Sect. 5. Note 10. See, alſo, the 


Acta Eruditorum of Leipſic, An. 1708. p. 185. 


6 Erbard Mieigbel. He was with that Profeſſor in 1657, during the whole Year. See Eri, Scandica, p. 126. Pufendorf in- 
forms us himſelf, in his Preface Elem. Juriſpr. Univ, that Weighel firſt advis'd himſelf to this Study. This Profeſſor had under- 
taken to demonſtrate Morality in a mathematical Manner ; but this Piece never appear'd, Nr becauſe it was never finiſh'd, 


M. Thomaſius informs us he has recover'd a Fragment of it, in his Paulo plenior Hiſt, Jur. 


7 Mr. Coyel/ : This happen'd in 1658. Eris Scandica, p. 126. 


at, Cap. vi. Sect. 14. 


8 One of his Letters, to the Baron de Boineburg, is publiſh'd ; wherein he ſays, that the Pretence for detaining him was, that 
his Brother was ſettled in Sweden. See J. Groningii Bibliothec, Jur. Gent. Lib. iii. Cap. ix. p. 281. "Twas that Brother, to whom 
he dedicated, in 1675, his Di/ertationes Academice Selectiores. He calls him 1/aiah de Pufendorf, Knight, ( Eques Auratus, ) and 
Chancellor to the King of Sweden, in the Dutchies of Bremen and Verden. He ſays he had been ſent to the chief Courts of Eu- 
rope, about the Affairs of that Prince. See the Place before quoted, Note 5, in Mr. Gundling's Book. 

9 *Twas what he ſays himſelf, in the Letter above cited; but which, as well as the others which follow, is full of Errata; 


which in many Places ſo ſpoil the Senſe, as to make them unintelligibie, 
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of the Science of MoRALITY. 


it ſerv'd to make our Author known to 
* very advantageous Manner. The 
Charles Lewts, S whom it —_— 
«cated, was not fatisfy*d with returning him 
ek Thanks, in a very obligiag Letter”, 
but invited him, the Year following, to his Uni- 
verſity of Heidelberg; where he founded, in _ 
Favour, a Profeſſorſhip in the Law of Nature a 
Nations. Thus that great Prince, at the ſame Time 
that he conferr'd on Mr. Pufendorf ſo high a Mark 
of Diſtinction, and Beneficence 3 ſecur'd to himſelf 
the immortal Glory, of having firſt ſet the Ex- 
ample of teaching publicly a Science, ſo neceſ- 
ſary for Youth, and indeed. for all Mankind ; but 
which no one had, as yet, thought of introducing 
into the public Univerſities. As our new Pro- 
feſſor explain'd the Treatiſe of Grotins, ſo he daily 
ſaw the Neceſſity there was of compoſing ſome- 
thing in that Kind, ſhould be more complete. The 
Solicitations of the Baron de Boinebourg, then Chan- 
cellor to the Elector of Mentæ, might, alſo, con- 
tribute very much to engage him therein. That 
Miniſter was extremely deſirous, to have ſomebody 
ſet about the compiling a methodical Body of 


ception, ſo 
* Wor Id, 
Elector Palatine, 


FF. | natural Juriſprudence 3 and had, in vain, endeavour- 
RX cd to perſuade ſeveral learned Men to undertake 


TP the reſt, Boecler, Conringius, and Ra- 
. may eaſily imagine, that, after hav- 
ing read Mr. Pufendorf's Elements of Univerſal Ju- 
riſprudence, he could not fail to apply to him for 
that excellent Purpoſe, judging him more _— 
than any other. He found him intirely diſpos'd 
to ſatisfy ſo laudable a Deſire. Mr. Pufendorf laid 


| before him a Plan of the Syſtem he deſign'd: He 


DT repreſented to the Baron, that the due Execution 
W thereof would require (theſe are his own Words) 
192 i great Penetration of Mind 5 an exquiſite Judgment, 
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3 printed in the B15. Jur. & Gent. of Groningius, 


free from all Prejudice; a numerous Library; great 


E Leiſure; a ſettled Correſpondence with ſeveral learn- 


ed Men; who might communicate their Thoughts to 
Bim : All which Things, adds he, I want. How- 
ever, he promis'd to do all that lay in his Power ; 


but without hurrying himſelf ; neither would he 


8 E CT. 


SHALL not here enlarge in ſetting forth, in 
a pompous Manner, all the particular Excellen- 


| cies of this Work. Nor do I think myſelf under 


any Obligation to follow the Mode ; which will 
have ? every Tranſlator to pay his Original the Tribute 
of Preference. The Office of a Commentator no 


Way obliges me to this: I ſhall content myſelf 


with ſpeaking here hiſtorically, with the ſame In- 
difference and Impartiality, as will, I dare ſay, ſuffi- 
ciently appear in my * Notes. There is no ſuch Thing 
as abſolute Perfection in Books, any more than in 
any other human Productions; and Mankind has a 


— —_ — 
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to publiſh his Work, till he had brought 
— tors Degree, to anſwer his Expectation. 
Theſe Particulars I have from a Letter, he wrote in 
Anſwer to the Baron de r "> publiſh'd the 
Beginning of this Century, with two Letters of 
Boecler, and one of Herman Conringius; to whom 
that Miniſter had ſent Mr. Pufendorf*s, to have 
their Opinions upon the Matter. Conringius and 
Boecler were too much prepoſſeſs'd in favour of 
Antiquity, and too unexperienc'd in the Buſineſs 
of clear Reaſoning 3, not to go wrong in examin- 
ing the Project, and Ideas of our Author. This 
plainly appears by their Anſwers: Conringius's is 
civil; whereas that of Boecler diſcovers an extra- 
ordinary Uneaſineſs, at the growing Fame of Mr. 
1 and an extreme Deſire, to leſſen that 
Eſteem the World had conceiv'd of him. This 
happen'd in the Year 1663. About the Year 1667, 
Charles XI. King of Sweden, deſigning to eſtabliſh 
an Univerſity at Lunden, in the Province of Schonen, 
reſolv*d + to invite thither our Heidelberg Profeſſor. 
The Elector Palatine was very loth to part with 
him, but did not, however, think fit to lay his 
Commands upon him; and at length conſented to 
his accepting the more profitable, and ad vantage- 
ous Poſt, offer'd him in Sweden. But intreated him, 
that ſame Year, to beſtow ſome Hours extraordi- 
nary on the Electoral Prince his Son; who had his 
appointed Preceptors beſides. Mr. Pufendorf went. 
into Sweden, and was, in 1670, eſtabliſh'd in the 
new Univerſity at Lunden, in Quality of firſt Pro- 
feſſor in the Faculty of Law, and with a Salary 
more conſiderable than any of the other Pro- 
feſſors. Two Years after, he publiſh'd his Law of 
Nature and Nations : And, in 1684, he reprinted 
it at Francfort on the Main, augmented — a 
fourth Part. He had publiſh'd an Abridgment * of 
it in 1673, with this Title, Of the Duties of a Man, 
and a Citizen, And this little Book has been fre- 
quently. reprinted, not only in Germany, but in 
Holland, and Scotland, It has, alſo, been tranſlated, 


as well as his larger Work, both into High-Dutch, 
and Engliſh, 


XXXI. 


Right to treat as Mountebanks, all thoſe 2 
cal Writers, who, to ſet off the Authors ey tranſ- 


late, or comment upon, or rather to extol themſelves 


and their own Performances, begin with aſſuring 
the Reader, that it is an entirely accompliſh'd Work 
in its Kind ; a compleat Model, the utmoſt Effort 
of human Underſtanding : Always ready to ſay as 
much, in four Days Time, of the firſt Author, who 
ſhall have the good Fortune to fall into their Hands. 

Firſt then, I ſhall obſerve, that this Work has 
had a very general Approbation. The vaſt Num- 
ber of Editions it has had in Sweden, Germany, and 


| * The Dedication is dated the firſt of September, 


Ludovic. publiſhed at Hall in Saxony, 
* See Groninguius, ubi ſupra, Lib. iii. Cap. ix. 
3 Some learned Men, of Boecler's own Country, ſay, 
out more than he performs ; beſides, 


1701. Sect. 45. 


ris Scandica, p. 127, 128. 


5 See the Preface of the Eri: Scandica, 
King of Sweden made him his Hiftori 


a Baron, ( Liber Baro 
This Book I hav 
Tooke, M. A. and Pr 
Work printed in 171 
lator had only ſe 
and has ſinc 
Sacy, in his 
Mr. Pufendorf, de Jur. Nat, & Gent. 
| 1 


and p. 128, of that Collection. 


rapher, and one of his Privy- Council. 
Qor of Brandenbur gh, Frederick-William, who gave him the ſame Em 


1660. and the EleQor's Letter the 29th of the ſame Month, The Letter is 
Lib. iii. Cap. x. Sect. 1. And in the Delineatio Hift, Jur. Divini, 


&. of J. Frid. 


that his Notes on Gyotius are very perplex'd ; and that he promiſes through- 
in the greateſt Part of his Writings, he is very politic as to his Sentiments ; 
—_— accommodates to the Intereſts of thoſe, he deſires to pleaſe, See Mr. Buddeus Hift. Fur. Nat. Sect. 28. 


which he always 


Some Years after his having executed that Charge, the 
About the Year 1686, he was ſent for by the late 
ploys of Counſellor and Hiſtoriographer, He was created 


Ja little before his Death, which happen'd at Ber/iz on the ſixth of October, 1694. 

e tranſlated myſelf in 1707, with Notes, ſince which Time it has bore 

ofeſſor of Geometry in Greſbam College, has tranſlated it into Engliſb. 

6. The Fitle of which imports that my Notes are added 

en my firſt Edition, tho? at that very Time (in 1715) my third had appear 

e been follow'd by the fourth in 1718, more improv'd than any of the former. 
Preface to the Tranflation of the Letters of Pliny the Younger, 


ſeveral Impreſſions. Mr. Andrew 
I have the fourth Edition of his 
but I find they are not all tranſlated, for the Tranſ- 
d very much corrected and augmented ; 


Holland, 
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Holland, within the four and thirty Years ſince it 
was firſt publiſh'd, ſufficiently declared, in what 
an advantageous Manner, it has been receiv'd by 
the Public. At the ſame Time that I was tranſ- 
lating it into French, I was inform'd by Mr. Ber- 
nard, That Dr. Kennet of Corpus Chriſti College 
in Oxtord, with ſome * others, had tranſlated it into 
Engliſh : I ſhould have been very glad to have met 
with that Tranſlation, to have conſulted the Intro- 
duction, and the * ample Notes, with which it was 
ſaid to be accompany'd; and, at the ſame Time, to 
have ſeen, if thoſe different Hands had carried on 
this Work in Concert, ſo as to preſerve the Unifor- 
mity neceſſary in ſuch a Deſign : But as there are 
certain ſingle Suffrages, which are of more Value 
than Multitudes of the common Sort, I ſhall here 
produce two, which are of very great Weight, and 
to which all Men of Judgment will, I am perſuad- 
ed, pay a very great Regard, The firſt is that of 
the illuſtrious Mr. Locke, that great Philoſopher, 
whoſe Loſs the Republic of Letters ſtill laments 3 
and whoſe exquiſite Judgment, profound Penetra- 
tion, and extraordinary Abilities, eſpecially as to 
what concern'd Matters of Reaſoning, all the World 
is acquainted with. Let us ſee what he ſays, in his 
excellent Treatiſe of Education: When * [a young Lad] 
has pretty well digeſted Tully*s Offices, and added to 
it Pufendorf de Officio hominis & civis, it may be 
ſeaſonable to ſet him upon Grotius de Jure Belli & 
Pacis, or, which perhaps is the beiter of the two, Pu- 
tendorf de Jure Naturali & Gentium; wherein be 
will be inſtrufted in the natural Rights of Men, and 
the Original and®*Foundations of Society, and the Duties 
reſulting from thence. The other Suffrage, is that of 
Mr. Le Clrc, concerning whom I ſhall, though 
with Regret, forbear ſaying what I think, for fear 
I ſhould offend his Modeſty by Encomiums, which 
no reaſonable Perſon refuſes him, and which, in my 
Mouth, would be of no great Weight. His Ap- 
probation falls not directly on my Original, but is 
not therefore of leſs Force, ſeeing it regards the 
Abridgment of it, which the Author himſelf made 
a Year after he had publiſh'd his principal Work. 
Let us ſee then what he ſays, in the 5 Parr haſtana, 
when he is treating of the general Knowledge, which 
one ought to have of the Principles of Civil Policy : 
The Books of Hugo Grotius de Jure Belli ac Pacis ; 
and that of Samuel Pufendorf, entitled, De Officio 
Hominis & Civis, are admirable for their general 
Principles. More eſpecially the Second; which, as 
it is more conciſe, eſtabliſhes with great Clearneſs and 
Order, the Fundamentals of Morality, Politics, and 
Furiſprudence. Whoever reads It carefully, will there 
find Principles ſufficient, to ſolve the moſt important 
Qusſtions in thoſe Sciences, which admit of any Debate. 
Since then the Abridgment is, in Mr. Le Clerc's 
Opinion, ſo uſeful, what muſt he think of the Book 
itlelf ? But that I may give a more particular Idea 
of this Work, and has every one may know the 
juſt Value thereof; I will, in a few Words, draw the 
Parallel of it with that of Grotivs. p 
Io begin then with the Stile; if the Queſtion be 
about Purity of Language, and Accuracy of Ex- 


preſſion, I readily give the Preference to Grotius, 
who had a much more extenſive Erudition; and 
who, from his Cradle, if I may ſo ſay, wrote with 
wonderful Facility and Elegance. But his Stile is 
too conciſe; he very often ſpeaks but half his 
Meaning ; and ſuppoſes his Reader to know many 
Things, which require very great Study; ſo that 
his Work 1s of little Uſe but to the Learned : 
Whereas Mr. Pufendorf is much more within the 
Reach of common Capacities. As to what concerns 
Order, and the Diſpoſition of Particulars, the ge- 
neral OEconomy of the Work of Mr. Pufendorf is 
by far the beſt: But, in the particular Ranging of 
the* Materials, that compoſe each Chapter, he has 
frequently let flip ſome Inaccuracies, which are not 
to be found in Grotius; from which I have endea- 
vour'd, as much as poſlible, to diſengage my 
Tranſlation, as I ſhall ſhew more at large in the Se- 
quel. As to the Subject, I have already taken No- 
tice, that Groti4us pretended not to give a compleat 
Syſtem, which might be eaſily ſeen, though he 
himſelf had not declar'd it, *Tis only occaſionally 
that he touches upon the greateſt Part of the prin- 
cipal Points of natural Right : So that, though his 
Views had been more extenſive, and leſs imperfect, 
than they ſeem, in many Things, to have been, his 
Platt did not lead him to a full Diſcuſſion of them; 
it was enough for him to treat of them ſo far, as 
might be ſufficient to decide the Queſtions, which 
concern'd the principal Subject of his Book. In a 
Syſtem of the Law of Nature, an Author ought, 
without Diſpute, to begin with inſtructing his Rea- 
der in the Nature of moral Entities, or Beings ; in 
the Principles and different Qualities of human Ac- 
tions; and what it is that makes them imputable 
either as good, or evil; in the Nature of Laws in 
general; and their different Kinds, Sc. But we 
meet with ſcarce any Thing in Grotius, relating to 
all theſe Matters, which compoſe the firſt Book of 


my Original; and what he ſays ſometimes is not 


ſufficient, nor in its proper Place. Grotius ſaw the 
true fundamenta] Principle of the Law of Nature: 
But he does no more than juſt point it out in his 
7 Preface ; and that in ſuch a Manner too, as gives 
us Reaſon to conclude, that his Ideas on that Head 


'were not altogether clear, nor enough diſengag'd 


from the Prejudices of the Schools : And when he 
treats of any Matter particularly, he does not al- 
ways ſhew the Connection it has with its firſt Prin- 
ciples. On the contrary, my Author eſtabliſhes, 
and diſtinctly explains the fundamental Maxims of 
the Law of Nature ; and from thence deduces, by 
a regular Train of Conſequences, the principal Du- 
ties of Men and Subjects, in whatſoever State and 
Condition they are. As Grotius omits ſome impor- 
tant Matters, ſo ne touches upon others that might 
have been very well ſpar'd ; as when he examines 
Queſtions relating rather to Divinity, than to the 
Science of natural Right ; or elſe enlarges on ſome 


certain Subjects, more than is requiſite in a general 


Syſtem z as, for Inſtance, when he ſpeaks of War. 
On all theſe Accounts, his Work is very much infe- 


rior to that of Mr. Pufendorf ; who beſides, ſcarce 


by” April 1703. p. 467. 


Ihe principal Tranſlator, in his Preface, names Mr. Percival, and Mr. Ichiner, who tranſlated the fifth and eighth Books. As 
have obſerv'd in looking over this Tranſlation, which fell into my Hands after the firft Edition of my Book. 

3 "Theſe Notes are only the Quotations of the Author himſelf. . The Enrg/iþ Tranſlation has fince been reprinted in 1717, with 
a Tranſlation of my Notes, but without my Preface, which has ſince been added in a fourth Edition of 1729. I have ſeen theſe 
Editions, but without having Time to examine how far they have juſtly expreſs'd my Thoughts. I can ſay no more with regard 
to an Abridgment of M. Pufendorf's Treatiſe De Jure Nat. & Gent. which Mr. Spavan publiſh'd the ſame Year at London, in two 
Volumes 8vo. in which he made uſe both of my Tranſlation and Remarks, as has been obſerv'd in / Hift. Critique de la Rep. dus 


Lettres, Tom. xiv. p. 308. But have never ſeen this Piece. 


4 SeR. 136, of the fifth and fixth Editions, in 8vg. printed in 1705, and 1709. p. 334, &c. 


$ Tom, ii. p. 117, 118. 


5 The learned Journaliſts of Leip/ich, in that maſt obliging Extract they gave of the firſt Edition of this Work, June 1707. p. 
35 make me ſay quite the contrary : In ſpecialioribus pertratandis accuratiorem ee Grotio putat, Perhaps this is only an Error of 
the Prefs, (Grotio tor Grotiwnm 3 though do not find it mark'd in the Errata of that Year, | 

” Prolegom, Num. 7. & /iq. particularly, Num, 11, 12, 13, 14. 
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ws any Thoughts from Grozius ", but 
gh 2 and —— more diſtinctly; 
8 4 draws from them a greater Number of Conſe- 
— In fine, Mr. Pufendorf often juſtly refutes 
Gratis, as may be ſeen at one View by running over 
my Index cf Authors : And, to be convinc'd, that 
Grotius fad, as to ſeveral Matters, even falſe, or at 
leaſt very confus'd Ideas, there needs no more, than 
to examine one ſingle Notion of his, which runs 
through his whole Syſtem z I mean that pretended 
Diſtinction of his, between the Law of Nature, 
and a certain arbitrary Law of Nations, which he 
conceives to be founded on the tacit Conſent of the 

c. . NEE” 

a all this, I think, I may boldly, and with- 
out any Fear of being ſuſpected to have too great 
a Partiality for my Author, infer, that his Work, 
on the Whole, is far more uſeful than that of Gre- 
iu. I have no Deſign to derogate, in the leaſt, 
from the Glory of that great Man, who is far above 
all my Encomiums. We ſhould not, perhaps, even 
at this Day, have had any tolerable Syſtem of the 
Science of the Law of Nature, had it not been for 
the Light he has given us : And had Mr. Pufendorf 
been in the Place of Grotius, and Grotius in the 
Place of Mr. Pufendorf, the Work de Jure Belli & 
Pacis would, in my Opinion, have been much more 


imperfect than it is; and the other, De Jure Gen- 


tium £9 Nature, much more perfect. I ſa It once 
again, that I never entertain'd a Thought o divert- 
ing any one from reading the Bouk of Grotius : 
But very far from it, I am heartily ſorry, out of 
the Good-will I bear to the Republic of Letters, 
that this excellent Work is ſo wretchedly tranſlated 
into our Language. If the Truth may be ; ar 
Mr. de Courtin, who is the Author of this Tranſ- 
lation, undertook more than he was able to per- 
form; and it is ſurpriſing, that a Man, whoſe Em- 
ployments particularly engag'd him in the Study 
of the Subject of this Book, ſhould ſucceed no 
better, in a Deſign of this Nature. I ſhall ſay no- 
thing of the Negligence, Harſhneſs, and Obſcuri- 
ty of his Stile: Theſe are obvious to every Reader, 
upon the firſt Opening of the Book. But there 
are a great Number of eſſential Faults, which make 
Grotius ſpeak quite beſide his Meaning ; and the 
Tranſlator ſometimes trips, in Places ſo plain and 
eaſy, that he diſcovers a great deal of Ignorance, 
both in regard to the Subject, and the Latin. The 
Notes, which he has inſerted in his Index, to ex- 
plain the Terms, and Thoughts of Grotius, make 


SECT. 


Y Deſign, in this Tranſlation, has been + to 

do Service to two Sorts of Perſons. The 
firſt, are ſuch young Men, as are deſtin'd for pub- 
lic Employments, as well Eccleſiaſtical, as Civil. 
We ſee them every Day aſpire to, and actuall 
obtain thoſe Employs — having the le 
Tincture of the moſt general Principles of a Science, 
ſo univerſally neceſlary, as that taught in this 
Book : Inſomuch, that, even though the Paſſions 
ſhould not otherwiſe interfere, we need not wonder 
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the Thing yet more apparent. His Explanations 
are, for the moſt Part, either falſe, imperfect, or 
ſo confus'd, that, inſtead of clearing up Matters, 
they ſerve only to render them ſtill more obſcure, 
I have here advanc'd nothing, but what I can very 
ealily make appear. And though I have never 
compar'd this Tranſlation with the Original quite 
through; yet I have noted, as I have at ſeveral 
Times conſulted it, ſo great a Number of ſuch 
Blunders, that I may, without Raſhneſs, paſs this 
Judgment upon it. When the firſt Edition of m 
Preface appear'd, I immediately ſent a ſmall Li 
of them to one, who had tiken Offence at this 
Judgment of mine, on the Performance of Mr. de 
Courtin; but the Party had nothing to reply to 
me, as to thoſe enormous Faults, of which I had 
taken Inſtances almoſt at the very firſt Opening of 
the Book. But the beſt Way to convince all Man- 
kind of a Thing, of which I think no judicious, 
and impartial Perſon, can have a Moment's Doubt, 
would be to publiſh a new Tranſlation of Grotius's 
Book; which I may perhaps ſome Time do, 
ſhould I find Leiſure enough for it. I ſhould fol- 
low the ſame Plan, as in my Tranſlation of Pufen- 
dorf; ſo as to refer from one to the other, both in 
the Text and Notes, and to make the two Works, 
join'd together, ſerve as perpetual Supplements to 
each other. There would then appear ſo great a 
Difference between the two Tranſlations, that every 
one, at firſt Sight, would conclude, that one or 
other of the Tranſlators muſt have been ſtrangely 
out of the Way. I am not ignorant, that a learn- 
ed German * Profeſſor commends this Verſion of Mr. 
de Courtin, as an elegant, clear Verſion, that may 
ſerve inſtead of a Comment; he adds too, that be 
Tranſlator has, in an accurate Index, given his Reader 
an Abridgment of the Whole. But, in all Probability, 
this learned Man has rely'd upon the Judgment 
of ſome other in this Matter; or, perhaps, being 
better acquainted with the Latin, than our Lan- 
guage, he has concluded this Tranſlation to be a 
good one, becauſe the Author ſpeaks Latin in 
rench. If it has been reprinted thrice *. this only 
ſhews what Credit the Original itſelf of Grotius 
has in the World, and the great want there is of 
Books of this Nature. So that, admitting there 
was, in the Main, no great Difference between my 
Original, and the Work of Grotius, this Tranſlati- 
on, at leaſt of the latter, could afford no Juſt 


Cauſe, why I ſhould have deliſted from tranſlating 
the former. 


XXXII. 


to ſee Affairs ſucceed ſo ill in the Hands of Men, 
who ſit down contented under ſo groſs an Igno- 
rance of their Duties. It may perhaps be fad 
that they can read this Book in Latin, and therefore 
have no Need of my Tranſlation. But, not to 
mention, at preſent, the Amendments I have made 
in the Text of my Author, and the Notes I have 
added; an exact Knowledge of the moſt neceſſary 
Languages is, beſides, a Thing generally very 
much neglected; and there are * Numbers in 


— 


For which Reaſon I have taken care to cite in the Margin that learned Man, in a great many Places, where Mr. P ufendarf 


ad forgot to do it; ſo that by Means of my Tranſlation, one may perpetually confront Grotius with my Author. 
riſon may now be made more eaſily, ſince I have tranſlated Grotius in the ſame Manner. 


This Compa- 


* This Mr. Barbeyrac has ſince perform'd, his Tranſlation with Notes appearing in 1724, to which is prefix'd a long Preface, 


Which the Reader may compare with M. Courtin's Tranſlation. 


Mr. Buddæus, heretofore Profeſſor of the Law of Nature and Morality at Hall in Saxony, and at preſent Profeſſor in Divinity 


at Jena. See his Hiſtory du Droit Naturel, Sect. 4. An anonymous Author has advanced the fame Thing, in Spi- 
22 in his Bibliotheca Juris Imperantium, publiſhed at Nurenburg in 1727, Cap. i. Poſit. ii. e 
udsment, and Accuracy, which that Writer diſcovers in his Work, he will allow me, 


to be a competent Judge of the Subject. 
The laſt Edition 1 know of, is that of the Hague, in 1703. 


my Teeth, (as 
80 But conſidering the Want of Taſte, 
in my Turn, to ſay, That I do not take him 
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72 
Offices, who either do not underſtand Latin at all, 
or elſe ſo little, that they cannot, with Pleaſure 
and Improvement, read a Book, in a Stile like that 
of my Author. Beſides, it is my Notion (if I 
may be allow'd to venture a Thought, which 1s, 
perhaps, peculiar to myſelf; but 1 believe well 
enough grounded) that we ought, as much as poſ- 
fibly we can, to begin our Studies of the Sciences 
with Books written in that Language, which is moſt 
familiar. However able we may be to read, with 
Eaſe, Books wrote in a dead Language, yet our 
Mother Tongue is always beſt underſtood : Neither 
is it good to divide the Mind, by ſharing our 
Thoughts between the Attention, that we ought 
to have for the Things themſelves, and that, which 
we are oblig'd to give to the Underſtanding of the 
Terms, in which they are expreſs'd. 

The other Sort of Men, I intended to ſerve by 
this Tranſlation, are the common People; among 
whom, it is not to be wonder'd, if we find the 
youre Ignorance of the Things, contain'd in this 

ook ; ſeeing thoſe, whom I have juſt now men- 
tioned, have but very falſe, and confus'd Ideas 
thereof. I know, by Experience, that even the 
Term, Law of Nature, is as much unknown to 
them, as is the Terra Auſtralis incegnita ;, for which 
Reaſon, I thought myſelf oblig'd to explain it in 
the Title Page. The People of this Rank, when 
they heard talk of the Tranſlation I was then up- 
on, imagin'd, at firſt, that it was a Book full of 
the Subtilties of the Bar; and therefore to be left 
to the Lawyers. I own, it is not within the Reach 
of a Peaſant, or a Day-Labourer. But how many 
Men are there, who, without making Learnin 
their Profeſſion, might, with Proficiency, read ſuc 
a Book as this; if they would but give the ſame 
Attention thereto, as they do to their common 
Affairs, or to the reading of other Books, far leſs 
uſeful, nay, ſometimes pernicious ? I ſhall not ſtop 
here, to ſhew them the Neceſſity they are under of 
being inſtructed, at leaſt to a certain Degree, in 
the Points of Morality, Juriſprudence, and Poli- 
tics, treated of in this Work. If they will take 
the Pains to read carefully the Parrbaſiana, they 


will no longer doubt thereof; and, if they have 


their true Intereſt at Heart, they will ſpeedily ap- 
ply themſelves ta the making a proper Uſe of thoſe 
excellent Leſſons, the Author there gives. I in- 
rended to have ſaid ſomething, in this Place, of 
the * Defects, in the Generality of Books, and Diſ- 
courſes of Morality; of the Method to be ob- 
ſerv'd in treating of, and ſtudying this important 
Science; of the Conformity gf the Duties, right 
Reaſon teaches us ', with the Maxims of the Goſ- 
|; and of ſome other Things of the like Nature. 
ut, beſides that this Preface is already —_—_— 
long, the Subjects having led me further than 
imagin'd, the Printers allow me not Time enough, 
to digeſt thoroughly what I had to ſay on thoſe 
Heads. I ſhall therefore content myſelt with ob- 
ſerving, in a few Words, one Thing, which we 
ſeem not enough to reflect on. And that is, that 
Revelation was not given to Men, to teach them 
abſolutely, and fully, all that they ought to know. 
On the contrary, it ſuppoſes in them the Know- 


An Hiſtorical and Critical tecount 


— 


ledge. of ſome certain Things ; which Khowledge 
they either actually have, or which it is intirely in 
their, Power to acquire: And the Faculty of draw. 
ing Conſequences from Principles known, either b 

the ſole Light of Reaſon, or by Holy Scripture 
The Exiſtence, for Inſtance, of a Deity infinite in 
Power, Wiſdom, and Goodneſs, the ſovereign Le. 
giſlator, and Author of human Society; is a Prin. 
ciple evident by its own Light: Therefore we 
find, that the Sacred Writers do not ſo earneſtly 
apply themſelves to eſtabliſh it; if they ſometimes 
ſpeak of it, it is as of a Thing manifeſt to all 
Mankind. They even expreſly tell us, that hat 
which * may be known of GOD, was manifeſt among 
the Heathens, GOD having ſhewn it to them (by the 
Light of Reaſon) ; for that the inviſible Things of 
Aim, his eternal Power and Godhead, were, from the 
Creation of the World, clearly en, being und rod 
by bis Worts; ſo that the Heathens. vere inexcuſable: 
Becauſe they did not give that Attention to them 

they ought to have done. Thus too it is with re- 
ſpect to the true Principles of Morality, which are 
ounded on the general Notions of Religion. The 


Sacred Writers aſſure us, that, when tbe Nations, 


which bave not the Law (written, like that of Moſes) 
do by Nature (that is to ſay, without Revelation) 
the Things contained in the Lato; theſe having not the 
Law, are a Law unto themſelves: And ſhew, that 
the Commandments FA the Law are written in their 
Hearts; their Conſciences, alſo, bearing Witneſs, and 
their Thoughts, the mean while, accuſing, or excuſin 
them, according as they have violated, or obſerv*d theſe 
Commands. The Manner, in which the Sacred 
Writers propoſe the Maxims of Morality, does, 
alſo, manifeſtly ſhew, that they ſuppoſed, in 
the Minds of Men, certain Ideas, which, though 
imperfect, are nevertheleſs moſt true; and that they 
were fatisfy'd with ſupplying what was defective, 
or with retrenching what ill Cuſtoms had unſeaſon- 
ably added thereto. They have not left us a me- 
thodical Syſtem 3 they do not exactly define all 
the Virtues ; they enter not into Particulars ; they 
only give, as Occaſion requir'd, general Precepts; 
from whence we muſt draw Conſequences, to ap- 
ply them to the State and Circumſtances of parti- 
cular Perſons; as it would be eaſy to ſhew, by 
many Inſtances, if the Thing was not evident to 
all who read, with ever ſo little Care, the Holy 
Scriptures. And from thence it appears, to men- 
tion it only by the Bye, how far we ought to rely 
upon the Expedient of thoſe, who, after having 


made it their Buſineſs to ruin the Certainty of the 


Light of Reaſon, refer us to the Light of Faith, 
for the reſolving of our Doubts : As if the Light 
of Faith did not neceſſarily ſuppoſe that of * Rea- 
ſon; and as if the Proofs, we have of the Truth 
of thoſe Facts, on which Revelation is founded, 
or of the Senſe of a great many Paſſages in Scrip- 
ture, were more evident, than the Maxims of right 
Reaſon are, with relation to our Duties, and their 
true Foundations; not to mention how fat theſe 
Gentlemen carry Hiftorical Pyrrhoniſm. On the 
contrary, it is certain, that the Conformity of the 
Chriſtian Morality with the cleareſt Dictates of right 
Reaſon, is one of the moſt convincing Proofs of 


—_— 


AER 4 
- 2 1 * * iz" "7 o — » 
- xa 2 =- BY pro 


= 


— 


1 Tom. ii. p. 54. & ſeg. 


3 


See what I have ſaid in a few Words about one of theſe Defects, in my Preface to the Traiti ds Jeu, printed in 1709. p. 17, 


& /eg. 


3 1 have ſince handled this at large in my Treatiſe du Jeu, Lib. i. Cap. il, I have no more Leiſure at preſent to undertake the 
reſt, than I had, when the firſt Edition of this preliminary Diſcourſe was printed; which is beſides now conſiderably enlarg'd, by 


ſeveral Additions in this new Edition. 


+ Rom. i. 19, 20. See, alſo, Acts xvii. 27, 28. 


Rom. ii. 14, 15. 


6 The Reader need only ſee the wretched Replies Huet makes on this Subject, in his poſthumous Treatiſe De /a foiblefſe de Þ Eſprit 
Humain. Cap. xv. A Work which agrees very well with his Demonffration wvangelique ; in which he gives the moſt uncertain Pro- 


poſitions in the World, for Demonſtrations as undeniable as any in the Mathematics, 


the 
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an Divinity of the Chriſtian Religion : as has 


been acknowledg'd by all, who have wrote with 


any Solidity on that Subject. We are aſſur d, ſays 


i Engliſh Divine, that GOD can never re- 
CD . Thing —— to the true Dittates of our 
Reaſon. Nay, what ought chiefly to perſuade us, that 
the Holy Scriptures are the Work of GOD, or 0 the 
Author of Nature, is, that that Holy Book illuſtrates, 
confirms, and, every where, lets in new Light upon the 
Laws of Nature, It we duly conſider it, we ſhall 
find, this is the Proof, which, of all others, is the 
moſt affecting, and the beſt proportion'd to the 


* common Capacities of Mankind. I have no De- 


j Reſpect, to diminiſh the Certainty of 
. Fact, 1 are the Foundation of F aith : 
There is no one Fact to be found, in all ancient 
Hiſtory, ſo well prov'd, as theſe are; and it has 
been very juſtly obſerv*d, that they afford, when 


3 well conſider'd, a Demonſtration as inconteſtable, 


of the Mathematics ; though of another 
* But it muſt be own d, that the Generality 
of Mankind are, by their Condition of Life, re- 
duc'd to an Impoſſibility of ſufficiently inſtructing 
themſelves, in all that is neceſſary, for the appre- 
hending the Farce of this Demonſtration. They 


SECT. 


| : =' Is now Time I ſhould give an Account of 


my own Work, and lay before the Reader, 
in a few Words, the Plan I have purſued. Not 
to dwell here upon the Difficulties I have met with, 


: in ſo tedious and troubleſome an Attempt, I ſhall 
4 1 ay, that whoever undertakes Tranſlation, 


ought to forſake every Thing, and be prepar d 


& for the Toil. As for my own Part, I have en- 


0 deavoured to give my Author's Thoughts with 
all poſſible Fidelity and Clearneſs, as far as the 
2X Genius of the two Languages will admit; which 
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is what every Tranſlator is oblig'd to, for the Sup- 


port of his own Character. What I have to add, 
relate to the Amendments, and Alterations, I have 
taken the Liberty to make in the Original, to the 
Notes, which appear at the Foot of the Page, 
and to the two Indexes, which are plac'd at the End 
of the Work. 

I have put in the Margin the ſimple Citations, 
that is, thoſe, in which an Author is referr'd to, 
without giving his own Words. There are few, 
who are not offended by Quotations *, which un- 
neceſſarily interrupt the Thread of the Diſcourſe. 
Our Author was ſo much accuſtom'd to this bad 
Method, that there is not one ſingle Citation, nor 
even a ſingle Letter, throughout the whole Margin 
of the Original. Beſides theſe ſimple Citations, as 
well as thoſe wherein the Words are inſerted at full 
Length, are often ſo falſe, or ſo uncertain, that it 
is neceſſary to run over a whole Volume, to find 
their Places. I have compar'd with the Originals 
all thoſe I thought of any Importance, when 1 
could procure the Books, from whence they were 
extracted, or diſcover the Page where they lay. I 
leave the Reader to judge what Trouble this muſt 
have coſt me. M. Pufendorf ſometimes quotes one 
Author for another, and I have, unexpectedly, and 
by Chance, met with many Paſſages, which I ſought 
tor in vain, when I had real Occaſion to find them. 

M. Pufendorf was, without Diſpute, a Man of 
great Capacity, and Erudition z but being much 


muſt underſtand ſeveral Languages, and read, with 
Application, a great many Volumes; which, we 
well know, they have neither Leiſure, nor Means 
to do. They are therefore oblig'd to truſt to the 
Information of thoſe, who are in a Condition to 
make ſuch Enquiries: And, though they may be 
able to draw a very ſtrong Proof, in Favour of 
the Goſpel, from the Unanimity which they ob- 
ſerve, as to this fundamental Point, among all 
Chriſtians, though otherwiſe ſo very much divided 
about particular Opinions: Yet it muſt be own'd, 
that there is ſtill ſomething wanting to produce 
in them an intire Conviction. But when they come, 
at length, to conſider the Evangelical Morality, and 
find it intirely conformable both to their true In- 
tereſts, and to all thoſe Principles, of which every 
Man has, by Nature, the Seeds in his own Heart; 
they cannot then help concluding, that the Author 
of it muſt neceſſarily be that very Being, who 
has given them Life, and brought them into this 
World, only to make them happy ; provided they 
will not be wanting to themſelves, but contribute, 
on their Part, all that lies in their own Power, to- 
wards the Attainment of their own Feligity. 
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more concern'd about the Truth of Things, than 
the Manner of expreſſing his Thoughts, he had 
not ſufficiently cultivated the Art ot writing ac- 
curately, and he ſometimes read Authors (eſpeci- 
ally the Ancients) too haſtily, and, what was worſe, 
rather in Tranſlations, than the Originals. His 
Stile is not only harſh, and often e but, 
alſo, negligent, being, in ſome Places, too conciſe, 
in others, too redundant. He has even ſuffer'd 
himſelf to fall into Inadvertencies, which make him 
write the quite contrary of what he thinks. He 
frequently miſtakes, in his Explanation of the Greck, 
and even Latin Paſſages, which he cites; or elſe 
he applies them in a falſe Manner, either tor want 
of duly conſidering the Senſe of the Author, or 
deczuſt he took them at ſecond Hand; of which I 
have found inconteſtable Proofs. He does not al- 
ways exactly expreſs the Thoughts of the Authors, 
whoſe Opinions he gives, and, now and then, in- 
termixes his own Reflections, without diſtinguiſh- 
ing them. He ſhews too great an Affectation of 
diſplaying his Reading, and, in many Places, we 
may 1 Y to him, what M. de la Bruyere pleaſantly 
ſays, of thoſe who are ſubject to this Weakneſs ; 
Herillus, whether he ſpeaks, harangues, or writes, 
will quote : He makes the Prince of the Philoſephers 
tell us, that Wine inlexicates ; and brings a Proo 
from Cicero, that Water qualifies it. If be falls upon 
Morality, he gives us the Word of the divine Plato, 
that Virtue is amiable, and Vice odious, and that both 
the one and the other are conſirm'd by Cuſtom : The 
moſt common, and trifling Things, which every Man 
is capable of thinking, he aſcribes to the ancient Myiters, 
Greek, or Latin. I muſt, however, to do Juſtice 
to my Author, ſay, that it is not through Inclina- 
tion, or bad Taſte, that he has thus imitated the 
moſt injudicious Writers. It is long ſince, that I 
have ſuſpected this Defect of his, to be occaſion'd 
by his conforming to the Faſhion, which then pre- 
vail'd among the Scholaſtic Lawyers, as well as to 
avoid the Cavils of thoſe envious Critics, who re- 


" Richard Cumberland, de Leg. Natur. Proleg. Sect. 27. 
1 f. bat Part of this Section 7 me - 
"re omitted; becauſe the 
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3 Chara&ers of the Ma 


„in which M. Barbeyrac enumerates the Alterations he has made in the Text of M, Pufendorf, are 
Text of this Edition is a Tranſlation of that Original. 


Bernard, for the Year 1702. p. 161. and for the Year 1704. p. 221. 
ners of the Age, Tom. ii, Cap. xii, of Judgments. p. 122, 123. Edit, Arft. 1731, 
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proach'd him with want of Erudition; I am ex- 
tremely well pleas'd, that this Notion of mine is 
agreeable to the Sentiments of a very learned Law- 
yer of his own Nation ', and his particular Ac- 
quaintance. What at firſt made me believe this, 
was, that M. Pufendorf, in his Elements of Univer- 
ſal Furiſprudence, which are, as I have obſerv'd, the 
firſt Sketch of this Book, as well as in moſt of his 
other Writings, has very few Citations. It appears, 
by a Letter of Boecler to the Baron de Boinebourg, 
before mention'd, and which was communicated to 
our Author; that Boecler * treated him with great 
Contempt, as a Man who had no great Acquaintance 
with the ancient Greek and Latin Writers; who un- 
derſtood neither Ariſtotle, nor Plato, in the Original; 
who had never read any of their learned Greek Com- 
menlalors; who was quite ignorant, as to the Greek 
Poets, and their Scholiaſts: In a Word, who was in- 
tirely a Stranger to all the Greek and Latin Authors. 
So that (according to that ill-natur'd Critic) M. 
Pufendor f knew no more of theſe, than he did of an- 
other World. This Reproach ſet our Author upon 
reading a great Number of the Ancients, which, it 
muſt be freely own'd, he did a little too Ys 
and in Tranſlations, rather than in the Originals; as 
will appear from my Notes. He ſays himſelf, 
ſomewhere in his Eritique Pieces ?, that, during the 
Time of his Reſidence at Heidelberg, he read, with 
great Application, the beſt Books of Antiquity ; 
and I have in my Poſſeſſion an Edition of Euri- 
pedes *, which belong'd to him, wherein all the 
Paſſages of that Poet, which he thought for his 
Purpoſe, are interlin*d by his own Hand. We muſt 
not wonder then, if, being thus reduc'd, againſt 
his Will, as it were, to quote a great deal ; and 
wanting Time to do it exactly, and judiciouſly, 
he has committed Miſtakes, or advanc'd Autho- 
rities, which make nothing to his Purpoſe. This 
is, alſo, partly the Reaſon, why he intermixes fre- 
quently great Confuſion in the Arangement of his 
Thoughts; and the Additions, he has inſerted in 
his ſecond Edition, are plac'd ſo neligently, that 
one would think he had thrown them, at hazard, 
in the firſt Place that came to his Hand, without 
reflefting whether they had any Connection with 
the Context, or Se cel. 
Had I not ſought Expedients to remedy theſe 
Defects, I might Bo ſpar'd myſelf the Pains of 
this Tranſlation, or expected to have ſeen my Work 
aſs from the Bookſeller's Hands into thoſe of the 
aſtry Cook. Our modern Readers do not love 
that Confuſion, and Heap of Remarks, and uſcleſs 
Citations; if I may ſpeak the Truth, they are not 
much in the wrong, in requiring of Authors an 
Accuracy, which coſts them little, if they would 
accuſtom themſelves to it; but the want of which, 
in a great Meaſure, deſtroys the Advantage, which 
might be reap'd from the moſt uſeful Books. Such, 
in general, is the Method I have taken, to ſuit my 
Tranſlation to the Taſte of thoſe 5, who are not 
made for Fatigue, in Point of Reading, and whom 
this learned Gon ufion only ſerves to puzzle. I ſay 
in general; for I do not pretend to have made no 
Omiſſion: I have often found it neceſſary to ſuſ- 
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d my Judgment, on Account of the Difficulties 
— daily occurr'd to me, and oblig'd me to 
ſeek new Expedients to remove. The Circum- 
ſtances, and Nature of Things, will ſufficiently 
diſcover my Reaſons for making many Alterations, 
which had before eſcap'd my Memory. 

I come now to the Notes, and the Additions 1 
have made to them. The Reader will find, in the 
Original, the greateſt Part of thoſe Paſſages, from 
ancient Authors, or the Roman Law, which are 
quoted in the Text, either at length, or abridg'd. 
In doing this, I have made uſe of better Editions 
than the Author had. I ſay the greateſt Part, be- 
cauſe there were ſome, of which I thought it ſuf- 
ficient to give the Tranſlation, and others, which I 
could not find, after the longeſt Search, or which 
were extracted from Books, which I could not pro- 
cure. Notwithſtanding all this, I may affirm, that 
there is no Paſſage, any way conſiderable, in a 
Work of this Nature, which I have not compar'd 
with the Original, and given more exactly, than 
the Author, who commonly marks neither the Edi- 
tion, Page, Chapter, nor even the Title of the Au- 
thors he quotes. I mean this with regard to the 
ancient Writers; for as to the Moderns, except 
the French, 1 have contented myſelf always with a 
bare Tranſlation. The other Sort of Notes tend 
to ſupply, either many * ·˖ò wanting in the Ori- 

inal, or to confirm, defend, or criticiſe the Au- 
thor's Senſe and Arguments. I have borrow'd 
many of theſe Notes from good Writers, to whom 
I have given due Honour; and I have carefully 
conſulted all the Books, that fell into my Hands, 
from whence I could draw any Light. I have 
chiefly read, with Attention, the other Works of 
my Author, which treat of parallel Subjects, and 
extracted from thence e Thing I thought of 
ufe. But I muſt give the Reader Notice, that, in 
quoting the Remarks of others, I have often given 
only their general Senſe, in my own Way; ſo that, 
unleſs where I cite their own Words in Talic, or 


mark*d with inverted Comma's, he muſt not im- 


pute all I ſay to the Author, from whom I borrow © 


any Thought. 


I have remov'd to the Notes; for I have not always 
exactly diſtinguiſh'd the Things I have interſpers'd *, 


or added. I have, alſo, given many beautiful Pa- 
ſages, from ancient and modern Writers, as they 
occur'd to my Memory, or preſented themſelves, © 
in the Courſe of the Work. For the Notes where 
theſe Citations appear, as well as my own Reflec- 
tions upon them, were not premeditated, but col- 


lected, or compos'd, in Proportion as I advanc'd 
in my Deſign. 
ſome Remarks, which, ſtrictly ſpeaking, might be 
diſpens'd with, as not directly ing to the Sub- 


ject; but as they are few, I took the Opportunity = 
them, where the Readers, who do not 
love theſe kind of Things, may paſs them over 
As for the reſt,- as I have. 
without Diſſimulation, remark'd whatever I found ü 
faulty in my Author, ſo I have, where I thought 


of placin 


without Interruption. 


neceſſary, defended ſuch of his Sentiments, as ap- 


— 
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1 M. Thomaſius, in his Preface to his Fandamenta Fur. Nat. & Gent. F. 3. 


* Apud Groning. in Bibliot. Jur. Gent. p. 294. and the Paulo plenior Hiſt. Jur. Nat. of Mr. Thomaſfius, Append. II. 2 

5 K 5 dis dit. Opicion of + 4 Author. So far from it, that he has prais'd him in 

his Commentary on the ſecond Book of Grotius, where he ſays this Heidelberg Profeſſor, eft natus ad eptima guegque ffudia ornanda 

Heidelbergenſ/is Acad. lumen: ab eo eximia omnia & teneri & fperari, 9 
3 Fpiſt. ad Amicos, p. 106. of the Edition join'd to his grand 

+ Celle de Commelin Heidelberg 1597. in two Volumes OQtavo. 


Obſerve that Mr. Boecler did not publiſh this diſad vantageous 


S Faontenelle's Preface to his Hiſtory of Oracles. 
6 I would have done this in my laſt Edition. 


i jucundum imprimis e, &c. 


ork in 1706. by Mr. Hertius. 


Remark, alſo, that in the firſt I had added, in the Margin, ſeveral Citations, and 


that in quoting the Words of modern Authors, I have often in this Preface, and in my Notes, taken, upon mine own Authority, 
ſeveral Citations, either to confirm what they ſay, or to correR what they advance, | 


1 : 


| pear's 


I have uſed the ſame Method, with 7 
regard to the loſt Reflections of the Author, which 


I own there are, in my Notes, 


a 


rd to me well grounded, againſt thoſe; who 
{wank either openly attack'd his Book, or maintain'd 
| a contrary Opinion. Both in my Notes, and in 
8 this Preface, I have always freely diſclos d my 
9 Thoughts, where I judg'd it 9 832 Not that 1 
IE think my Authority of any Weight in the World, 
WE nor do I pretend to be taken upon my Word. I 
have brought my Reaſons, and the Republic of 
Letters is, or ought to be, at leaſt, « Land of 
Liberty, where every one may riſk his Fortune, and 
modeſtly ſpeak his Mind; leaving others at Liberty 
to correct him, if he miſtakes, and obliging him 
thankfully to profit by thoſe Criticiſms, which, 
v pon an impartial Examination, appear to be juſt. 
1̃᷑ is in this Diſpoſition that I ſtudy to preſerve my- 
dat, and 1 ſhall always acknowledge the Kindneſs 
of thoſe, who point out to me in what I have 
err'd. Tho? I had all the Terms, Aſſiſtance, and 
= Learning 1 want, it would be impoſſible for me 
do avoid miſtaking ſometimes, in a Work of ſuch 
8 Extent, and where it was 1 at the ſame 
Lime, to give Attention to ſo many different Things. 
My ſecond Edition, and, above all, this laſt, are a 
convincing Proof, how ſtrictly I have examin'd my 
Thoughts, and Stile, to correct, or rectify, what 
appear d wanting, and bring this Work to as great 

a Degree of Perfection, as poſſible. 
I have compar'd the Quotations ſo carefully, 
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that, I preſume, they will be found to be 
exact. As to the reſt, the Work is the moſt cor- 
rect of its Kind, and the Original was never ſo 
well printed as in this Tranſlation. The former 
Index I found of no uſe to me, and it is indeed 
ſo defective, that I believe it uſeleſs to every on 
elſe. Thoſe who make uſe of mine, will 

judge, whether the Pains I have taken in compoſ- 
ing it, have been ſucceſsfully employ'd. I have 


added to it another Table, containing the Authors 


cited, explain'd; criticis'd, or defended, either in 
the Text, Notes, or Preface. 

I have but a Word or two to add. Thoſe, who 
have not read much, need not be ſurpriz'd to ſee 
ſo much Greek and Latin in the Notes, or in this 
Preface ; for they may be aſſur'd, that the Senſe of 
thoſe Quotations is either explain'd, Word for 
Word, or the Subſtance of it given. As the two 
firſt, and the laſt Chapter, of the firſt Book, are 
a little abſtracted (tho I have endeavour'd, in my 
Notes, to render them as clear as poſſible) the 
Reader may, if he pleaſes, paſs them over, with- 
out any Inconvenience; nor will his doing ſo, pre- 
vent his underſtanding the reſt. To conclude, 
where any Law Term appears, which is unintelli- 
gible, the Reader need only conſult the firſt Index, 
where he will find at once the Place wherein it is 
explain'd, 
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each Page, are M. : 
the Author. 
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Barbeyrac's, thoſe above being Quotat 
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HE Reader is defir'd to obſerve, that only the Notes 
below the black L 
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Sect. 1. HE Introduction. 
2. Man's Life is govern'd by moral En- 
Hittes, 
What are moral Entities, what is their Cauſe 
and End. 


The Way of producing them. Their Inſtitu- 
tion. Their Operation, and from whence. 
Their Diviſion. 
Their State, what. 
Their natural and adventitious State. 
Peace and War, how manifold ? 
. Determinate States. 
10. States having reſpet# to Time. 
11. Certain Precepts concerning States, 
12. The Diviſions of fingle Perſons, 
13. And compound. 
14. Some Precepts about moral Perſons. 
15. Feigned Perſons. 
16. Moral Things. 
17. The Divifion of moral Modes. 
18. Titles, 
19. Power. 
20. Right. 
21. The remaining moral Qualities. 
22. Moral Quantities. 
23. How moral Entities periſh. 


CHAP. IL 
Of the Certainty of moral Science. 


Sect. Ns T Men dem that there is a demonſtra- 
tive Certainty in moral Sciences. 

2. What is a Demonſtration. 

3. The Principles of a Demonſtration. 

4. Demonſtration agrees to that moral Science 
only, that treats of the Goodneſs, or Evil, 
of Man's Actions. 

. The Uncertainly of moral Things is objected. 

. Whether any Thing be good, or bad, before any 
Inftitution, 

7. Whether Shame be a Proof of it. 

8. Of the Extent of mor 

Duality, 

9. Grotius's Opinion confidered. 
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12. Of the Right of Repreſentation. 
13. Parents muſt ſucceed for qyant of Children. 
14. And for Want of them, the neareſt Relations 
in their Order. 


e 


15. Whether Friends may be preferred before 


Kindred? 


| 16. Or Benefactors before Relations? 


17. The Order among Kindred. 


18. The Civil Laws allow a large Power of diſ- 


pofing Eſtates. 
19. The Heir of the Deceaſed, how far he is ob- 
liged to pay his Debts. 


CHAP. XII. 
Of Uſucapion or Preſcription. 


I. Hꝰ IV Uſucapion and Preſcription differ. 
2. What Uſucapion is by the Roman Laws, 
and where it takes Place. 
3. How far honeſt Dealing is required in Uſu- 
capion. 
4. Continual Poſſeſſion is required. 
5. The Reaſons of introqucing Uſucapion. 
6. Whether the Law for Uſucapion be penal. 
x | 


Sect. 1. E 


8. Whether Uſucapion can ariſe from a tacit De- 
relittion of the Proprietor. 
9. I ſeems to depend upon the tacit Agreement of 
Nations. 
10. How Uſucapion may be prejudicial to Children 
not yet born. 


11. Uſucapion is, alſo, in Uſe among diverſe Nations, 


CH AP. XIII. 


Of the Obligations which ariſe immediately from 


Property. 


VERY one is obliged to abſtain from ang. 
ther s Goods. 
2. Otber's Goods kept by us are to be reſtored. 
3. Which is proved, ; 
4. And illuſtrated. a 
5. Contracts made about others Goods are void, as 
ſoon as they are known. 
6. What is gained by another's Goods, muſt be 
reſtored. 
7. An honeſt Poſſeſſor is not bound to reſtore, if 
the Goods are decayed, or loſt. 
8. But he is bound to reſtore the preſent Fruits, 
9. And ſuch as are ſent, ify he muſt have ſpent 
others of the like Value. 
10. But not them he has neglected to gather. 
11. He is not obliged, who has given away what 
was given him, but with a DiſtinJion. 
12. Nor if he has ſold what he bought with a Di- 
ſtinction alſo. | 
13. How he may recover the Price, who has re- 
ally ſold another Man's Goods? 
14. Whether if a Man buys another's Goods, he 
ought to reſtore them to the Seller ? 
15. He that has another's Goods, and knows not 
the Owner, may keep them. © 
16. Whether what is given for a bad Reaſon muſt 


be reſtored ? 
DOOR FV. CHAP'L 
| Of Price. 
SeR. 1. FTER Property, the Mea ure of Thinss 
A muſt be introduced. ad 
2. What is the moral Quantity of Things. 
3. How many Kinds of Price. | 
4. What is the Foundation of the common Price 
of Things. . | 
5. profitable Things have no Price, and 
woy f - 
6. Why the Prices of Things riſe. 
7. Of the Price of Fancy. 
8, Of the lawful Price. 
Of the common Price. . 


— 


o. The Cauſes why the common Price riſes and 


| 8 
11. The common Price is not ſufficient for the 


Commerce of Man's Life. 


12. Hence an eminent Price was ſet in Money. 


13. Which, for the moſt part, was made of 


Metals. 
14. How far the Governors of Societies may ſet 
an Eſtimate upon Money. 


15. In ſo doing, they ought to have Reſpect to 
Land 


16. The Value of Money is, alſo, ſubject to an 
Alteration, 


CHAP. 
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CHAP. u. 
Of Contracts in general, that preſuppoſe the Price 


of Things. 


tratts, according to M. Hobbes, 
2. According to the Interpretation of the Roman 
Law. | 
Some Advice about what they have delivered. 
Our Opinion about the Difference. "8 
Contrats are divided into ſuch as oblige, 1. 
one Party only ;, and 2. ſuch as oblige both 
Parties. : 
And into real, or bare Conſent, verbal, and in 
Writing. 
7. In ſome particular Name, and without a Name. 
8. Beneficial and chargeable. 
9 
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. How many Sorts of chargeable Contrafts, 
o. Of mixed Comiratts, 


CH AP. III. 


Concerning the Equality that ought to be obſerved 
in chargeable Contracts. 


Sect. 1. TH E Equality to be obſerved in chargeable 
Con:rotts. 
2. The Faults of a Thing are to be diſcovered. 
3. The Nature of a Contract requires it. 
4. Whether what concerns not the Thing itſelf, 


muſt be diſcovered. 
5. The Faults known on both Sides need not be 
mentioned, 


6. No Man is to be ſcared into a Contract. 

7. In gainful Contracts Equality need not to be ob- 
erved. | 

8. In a chargeable Contract nothing is ſuppoſed to 
be given. 

g. How Inequality not foreſeen is to be corrected. 

10. Wh:ther Over-reaching in Buying be lawful. 


SHAD 
Of gainful Contracts in particular. 


Set. r, WW 7 AT a Commiſſion is. 
2. The ſpecial Reſpect bad to it by the Ro- 


mans. 
3. The Perſon commiſſioned ought to be very di- 


ligent. 


4. How far he ought to be indennified. 
5. Whether a Commiſſim can be ſatisfied by an 
Equivalent. 


6. Of a Loan, and how it differs. from a volun- 
tary Grant, *D 
7. Of a Charge. 


e 
Of chargeable Contracts in particular; and, firſt, 
of Bartering, Buying and Selling. 
Sect. 1. 0 F 
2, When a Contract of Buying and Selling is 
' Compleat, 


3. Of the Liſs or Gain of a Thing fold. 
4. Of Agreements commonly joined with Sales. 


Exchanging or Bartering. 


. of þ è contrario. 
uying in Hope and Expectation. 
7. Of Arad” 1 | 


Set. 1. T HE Difference between Bargains and Con- 


5. What the Buyer ought to perform to the Seller, 


Thee CONTENTS. 


CHAP. VI. 
Of Renting and Hiring. 


Sect. 1. I AT Things Hiring hath common with 
Buying, 
2. The certain Uſe of a Thing, if it be intercepted, 
tends to the Loſs of the Leſſor, 
3. The uncertain regularly tends to the Loſs of the 


ee. 
4. Whether the ſame Work may be let to many lo- 
gether. 


CHA P. VII 
Of the Loan of a conſumeable Commodity. 


Scct. 1. 77 AT a Loan is, and tohat a conſumeable 

Commodity. 

A double Uje of theſe Things. 

For what Things we are wont to be credited. 

Of tacit Lending. 

Whether Lending be an Alienation. 

What if Money be altered in the intrinfic Value, 

Or in the extrinſic Value. 

The Doctrine of the Jews about Uſury. 

That Ufury is not contrary to the Law gf Na- 
ture. 

10. The Arguments to the contrary are anſwered. 

11. Some Contracts are much * as Uſury. 

12. The Evaſions uſed to avoid the Diſgrace of 


© n ASS 


Uſury. 
CHAP. VIIL 
Of Partnerſhip. 


Sect. . LOV many Ways Partnerſhip may be begun. 
2. H Money and Labour are balanced ſeveral 


Ways. 
3. Irregular Partnerſhip. 
4. A Parimerſhip in all Goods. 


CHAP. IX. 
Of Contratts depending on Chance. 


Sect. 1. Baie mixt with Chauce. 
They are uſed as well in Peace, 
. As in War. 
Contracts in laying Wagers. 
Contracts in Play. 
Of Rafflings. 
Of Lotteries. 
Of Inſurance. 


CHAP. X. 
Of acceſſory Bargains. 


Sect 1. An Contracts of two Sorts. 
2. Variety of additional Bargains. 

3. An additional Bargain, if it's lewd, is void. 

4. Sometimes it diſorders Buſineſs. 

5. Being preſently added, is valid, if other Things 
agree. 

6. Being added, after ſome Time, in the Negative, 
is liable to an Exception. 

7. Being Affirmative, how far it is good. 

8. Of truſting. 

9. A Surety can't be engaged for more than the 
Debtor, 

10. But he may be more ftriftly bound, 

11. What Advantages the Law allows a Surety. 

12, Of Bails, 
3 Sect, 


92 D 


Sect. 1. 


Sect. 1. 


The CONTENT S. 


Sect. 13. The Uſe of Pawns. 


14. A Pawn is either fraitfal, or barren. 
15. Whether a Pawn may be gained by Uſe. 
16. What is the Difference between a Mortgage 


and a Pawn, 
CHAP. XI. 

By what Means Obligations founded upon Compat# 

may be diffokved. © 
HE moſt natural Way e —_—_— an 
Agreement, is to perform the Things agreed 

on. 

2. What if one pays a Debt for one who knows 

not of it ? | 


3. To whom we muſt pay, 

4. What muſt be paid. 

5. To whom, and by whom Compenſation may be 
made 


6. Where it may be uſed. 

7. A Debt is paid by a Releaſe, 

8. How an Obligation is made void by a Diſagree- 
ment. 


9. The Knavery of one Party frees the other from 
his Obligation. 


10. As, alſo, a Change of that Condition on which Sect. 1. 


the Obligation was founded. 
11. How an Obligation ceaſes by Time, 
12. And how by Death, 
13. Of Delegation. 
14. Of Confuſion. 
15. Of Novation. 


CHAP. XI. 
Of the Interpretation of Compacts and Laws. 


HE Reaſon of the Order. | 

2. The Neceſſity of a right Interpretation. 

3. The Words are ordinarily to be underſtood ac- 
cording to the common Uſage. And 

4. Words of Art according to the Art. 

5. Comjetture is ſufficient, when Words are du- 
bious, 

6. Or ſeem to contradift one another. 

7. Conjetture muſt be taken from the Matter 
treated on, PF TD 

8. From the Effekt, or EIS: 

g. From the Coherence, Original, and Place. 

10. How the Senſe may be gathered from the Rea- 


ſon of them. 
11. Same Words have both à large and ſtrict Sig- 
nification, | 


12. Some Things are favourable, others odious. 
13. Rules are to be made from thoſe Diſtinctions. 
14. An Example of do who came to the Goal 

together. , 

15. How this Order is to be interpreted. No Man 
muſt wage War without the Command of 
another. 1 

16. Of theſe Words, Carthage ſhall be free. 

17. A Conjecture when a Law muſt be enlarged. 

18. Of Tricks to evade a Law. 

19. A Conjecture when the Law ought to be re- 
ftramed upon the Account of ſome Defet# in 
the Will of the Law-giver. | 

20. (An Obſervation upon this Conjectura) 

21. Or upon the Account of ſome Accident incon- 

Jlſtent with his Will, as where it is eitber 
unlaueyi ul, 6 

22. Or too grievous in Reſpett of the Performance, 

23. N two Laws are contrary one 18 ano- 
77 . B 


w 


CHAP. XII. 


Of the Way of deciding Controverſies in the Li. 


berty of Nature. 


Se. i. WJ #47 is due to others is willingly to be 


performed, 
2. In a State of Nature there is no Fudge. 


3. Controverſies which cannot be decided by Cunfe- 
rence are to be referred to Arbilrators, 

4. There is a Covenant between an Arbitrator and 
the contending Parties. 

3. Arbitrators, in a Doubt, are bound to judge by 
Laws. ' 

6. Arbitrators are not to judge of the Poſſeſſion. 

7. Of the Mediators of a Peace. 

8. What if Deeds be loſt ? 

9. Of Witneſſes. 

10. Of the Execution of the Sentence. » 


BOOK VI CHAP. I. 
Of Matrimony. 


H E Coberence, 
2. Matrimony the Propagation of Mankind. 
3. Whether there be an Obligation to marry. 


4. A wandering Luft oppoſite to the Laws of Na- 


ture. 
. Mankind not to be propagated but by Marriage. 
4 What Obligation may Je laid on Men to — 
y the Laws of Nations. 
7. What it is by the Law of Nature. 
8.. How far the Laws of Nations may order con- 


cerning Marriage. 


9. The diſorderly Marriages of the Amazons. 


10. The Laws and Rights of a regular Marriage. 
11. Whence ariſes the Man's Power over the 
Wife. 


12. Whether it be beſtowed immediately by GOD. 


13. Whether it neceſſarily implies a Power of Life 


and Death. 

14. Whether. Conſent, not Bedding, makes the 
Marriage. 

15, No = zag may marry more than one Hu, 
band. 


16. Polygamy in Uſe among many People. 

17, 18. Whether it be repugnant to the Law of 
Nature. 

19. The true Nature of Marriage is for one Man 
and one Woman to be joined together. 

20. 1t — not lawful raſbly to part Man and 

\ Ve. | 

21. Adultery and wilful Deſertion make a Mar- 

© + rage word. 


22. Whether an intolerable ill Nature is a Reaſon 


or Divorce, | 
23. Opinion of ſome Men about the Senſe of 
the Law of GOD about Divorce. 


24. Particularly of Mr. Milton. | 
25. Marriage requires fuilable Qualifications of 


Natures. © 8 
26. An Error concerning Matrimony. 
27. 4 Fs he Woman can't rightly marry ano- 
er. 
28. Marriages with Kindred, why forbidden? 
29. How it comes to paſs that Men are aſhamed of 
_ their Genitals. 
30. Of Nakeaneſs. 

31. The Original of natural Shame. 
32. Marriages between Parents and Children 
wicked. | 
33. The Opinion of the Jews about it. 
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The CONTENTS. 


| 8 5 the * s of Brothers and Sifters. 
" _ 17 % 3 forbidden. 
36. Of | | 


6. Of the ſecondary Wives. 
CH AP. IL 
F paternal Power. 


Seft. 1. THE common Opinion of the Original of 


paternal Authority. * 

According to Hobbes, the Original Power 
over Children is in the Mother, 

And from her is derived to others. 

On what Reaſon paternal Authority is grounded. 

How far the Father has more Right than the 
HR 

How great the Power of the Father is, as 
ſuch, over his Children, 

7. Both in their Infancy and Childhood. = _ 

8 How far Children are capable of being go- 

verned at this Time. 

g. Whether a Father may ſell bis Son. 

10. Of the Obligation of Children made free. 

11. What Power Fathers have over their Chil- 

dren, out of civil Societies. 

12. What Power in civil Societies. 

12. How this Power is loft. 

14. Whether Children ought to have their Parent's 

Conſent to their Marriages. 


CHAP. III. 
Of a Maſter's Power. 


8 


Sect. 1. 9 is the Relation of Maſter and Ser- 


vants. | X. 
2. Servitude was not ordained by Nature, 
3. Nor by GO D immediately. 
4. The Original of Servitude ſeems to baue been 
from Contrat?. 
g. War made the Number of Servants greater. 
6. What is the Duty of Captives to their Maſters. 
7. They are almoſt of the ſame Nature with their 
Goods. 
8. Yet an Injury may be done them. 
g. Of the Children of Servants. 
10. The Inconvemiencies of Servitude. 
11. How many Ways a Servant may become free. 


BQOK VI CH AP. I. 


Of the Cauſes and Moti ves inducing Men to 


eftabliſh civil Societies. 


Sect. f. 112 
2. 


Man naturally loves himſelf more than 


2 3 
3. Yet the Love of Company does not immediately 
infer the Love of civil Society. | 
4. Many Vices in Man prejudicial to civil Union. 
5. Whether civil States aroſe in the World by na- 
tural Conſequence. 
6. Whether Indigence was the Cauſe of civil Eſta- 
bliſhments. 
7. The true Origin of civil Government. 
8. The bare Reverence of the Law of Nature not 
ſufficient to ſecure the Peace of Mankind, 
9. Nor the ſole Force of Arbitrators; or Cove- 
nants. | 
10. Difference in Opinion greatly prejudicial to the 
Peace 7 the World. TN 
11. Men need a much more ſevere Reſtraint than 
the Law of Nature only. NBER 
CH AP. II. 


vil States. 


Sec. 1. ME N only are a ſufficient Defence againſt 


the Wickedneſs of Men. 
2. To bes wee it is neceſſary that many ſhould join 
togetber. e 
3. Thoſe who joined in this Manner ought to agree 
in their Reſolutions. 


1 


Of the inward Structure and Conſtitution of G- 


Sect. 4. The Difference between the Polities of Bees and 


en. 
5. An Union of Wills and of Strength neceſſary to 
a civil State. | 

6. This Union produced by intervening Covenants. 

7. The fir# Covenant, with the Decrte following 

upon it. | 

8. The ſecond Covenant, giving the final Perfec- 

tion to a civil Eftabliſhment. © 

9. The Reaſon for which Hobbes will acknow- 

ledge but one Covenant. | 

10, This Reaſon ſufficient. 

11, 12. Hobbes's Arguments anſwered. 

13. A civil State how defined. 

14. In a Monarchy, the Will of the Prince is the 

Will of the State. 

15. Under other Forms of Government, according 
to the regular Courſe, the Community is con- 
cluded by the Votes of the major Part. 

16. This Rule admits of a Limitation. 

17. Of Equality of Votes. 

18. Of joining, or dividing Suffrages. 

19. How many Perſons, at leaſt, are requiſite to a 
ruling Council. 

20. Civis, or a Member of a civil State, who 

may Properly be ſo termed. 

21. Subordinate Bodies, of how many Kinds. 

22, Inveſted with what Rights and Privileges. 

23. Of unlawful Bodies, and Faftions. 

24. peculiar Duties incumbent on the Members 
of civil States, 


CHAP. III. 


Of the Production of civil Sovereignty, or Majeſty. 
Sect. r, 


ereignty, the Reſult of thoſe Covenants by 
which the public Body was firſt united. 
2. This done by the divine Will and Arprobation. 
3. Whether the Majeſty of Princes is immediately 
derived from G OD. 
4. The Arguments which ſome make uſe'of to prove 
the Affirmative, 1 


g. Qvil Authority not the Effect of War. 


6. Whether a Father of a Family may, without 
any new Af, commence a Prince. 


7. How a Vaſſal, or Feudatory, may become a So- 
vereign Lord. 


| 8. Whether a Free State, or a Monarch, reſign- 


ing their Power into other Hands, are the 


. ono Cauſe of the Sovereignty produced. 
has properly the Power of conferring the 
regal Title. | 


CHAP. IV. 


9. 


Of the Parts of Soverei gnty and their natural 


nexion. 


Sect. 1. JN what Senſe the ſupream Power may be 


aid to conſiſt 85 Parts. 
2. The legiſlative Power. 
3. The vindicative Power. 
4+ The judiciary Power. 
5. The Power of War and Peace, and of making 
Leagues. 
6. The Right of appointing Magiſtrates. 
7 The Right of levying Taxes. 
De Right of examining Doctrines. 
9. Government a more ſtrict Obligation than bare 
compact. 
10. Who may properly be ſaid to hold a Part in 
_ the Government. 
11. The Connexion of Parts in the ſupream Autho- 
' rity demonſtrated, | 


12 nd illuſtrated. + 


13. Many are for dividing thoſe Parts. 


14. Grotius 45 Fi reſt ; whoſe Opinion is 
0 


particularly diſcuſſed. 
0 CHAP. 


The 


CHAP. V. 
Of the Forms of Commonwealths. 


Sekt. t. TH E Accidents of civil States cannot conſti- 
tute a new Species. 
2. Irregular Forms and Syſtems of Government. 
3. The three Forms of regular ernment. 
4. Democracy ſeems to be the moſt ancient Form. 


5. Democracy no leſs un with ſupream Power 
than Monarc 4 n 


Government. 

12, As neither do the various Accidents of Demo- 
cracies and Ariftocracies. 

13. Of the mixt Governments propoſed by modern 


Authors. 
14. The Nature of irregular States. 


15. This Irregularity beſt illuſtrated by Examples. 

16, States which admit of Provinces do not hence 
become neceſſarily ſyſtematical. 

17. Of Syſtems, occaſioned by a common Prince. 

18, 27 Syſtems, compoſed by League and Confe- 


deracy. 
19. Of the Communication of Councils and Buſineſs 
in theſe united Bodies. 


20. Whether the greater Part ought here to con- 
clude the leſs. 


21. How theſe Syſtems are diſſolved. 
22, The ſeveral Forms of Government compared. 


CHAP. VL 
Of the Afections, or Properties belonging to 
Sovereignty. 
Sect. 1. H the ruling Power in a State comes to 
be filed ſupream. 
2. He that is inveſted with this Power is unac- 
countable. 
3. And above human Cows. 
4. Of the Diſtinction between real and perſonal 
Majeſty. 
5. That a King my be ſuperior to a whole People 
ated. 
6. The Arguments to the contrary refuted. 
7. Abſolute Governments, what. 
8. Not occurring alike in all Forms of civil Eſta- 


bliſhments. © 
9. Limited Governments, how occaſioned. 
10. Founded on what Covenants. 


11. In what Reſpett the different Parts of the 
| Government may be limited. 


12. Of the Power of Eſtates, Senates, and Councils. 
13. Hobbes anſwered. 


14. The various Ways of holding the Sovereign 


Power. 


15. A temporary Sovereignty, whether poſſible. 
16. Of patrimonial Kin 


17, Of = aſſumed by the free Aci and Grant 
of the People. 


CHAP, VII. 
Of the Ways of acquiring Sovereignty, eſpecially 


 Monarchical. 
SeR. 1. THE Way of acquiring Sovereignty in De- 
mocratical States is uniform. 
2. In Ariſtocracies and Monarchies,. various. 


3. How far Government may be ſeized on by juſt 
Force. 


4. How far by unjuſt Force. 


5. How a Perſon may be releaſed from the Co- 
 vernment of another. 
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their Governors. 
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Intention ; 


And from the Obſtinacy and Reſolution of the 


Criminal 
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tity of the Puniſhnent. * 
The Meaſure of Puniſhments, what ? 
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. And other Taxes. | 
g. Of the Sovereign or tranſcendental Propriety. 
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to. A Prince cannot make his Kingdom a Fief, 
or mortgage it, without the Conſent of his 
People: 
11. Nor alienate any Thing incorporated in the 
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AND 


BOOK I. 
Containing the preliminary Parts of that Knowledge. 


CHAP. L 
Of the Origin and Variety of MoRAL ENTITIEsò. 


The ConTENTS of every Paragraph of the firſt Chapter. 


1. We Introduction. 5 AR 

it. Man's Life is govern'd by moral Entities. 

111. What are moral Entities, what is their Cauſe 
and End. 

iv. The Way of producing them. Their Inſtitution. 
Their Operation, and from whence, 

v. Their Diviſion. 

vi. Their State what. 

vII. Their natural and adventitions State. 

viii. Peace and War, and how manifold ? 

ix. Determinate States. 

x, States having reſpect to Time. 

x1. Certain Precepts concerning States. 


IT was the Buſineſs of the frft and 
1 higheſt Philoſophy*, and that by which 
alone it could fully anſwer the De- 
— {gn of its Name, and Inſtitution, 
80 deliver the moſt comprehenſive 

Definitions of Things, and to rank 
them agreeably under their proper Claſſes, ſub- 
joining the general Nature . Condition of every 

Sort of Beings. Now as the Series of natural 
Things * hath been fairly enough regulated by thoſe, 
who have hitherto apply*d themſelves to the adorn- 
ing of that Science, 5 it is evident, that Men have 
not been equally ſolicitous about conſtituting tlie 
Entia moralia, or moral Entities, nor treated them 
with that Reſpe& which their Dignity requir'd. 

any Authors ſeem never ſo much as to have 
thought on them; othersonly touch them lightly over, 
as idle Fictions, of no Uſe or Moment in the World. 


ms 


x11. The Diviſions of ſingle Perſons. 
X111. And Compound. 

xiv. Some Precepts about moral Perſons. 
xv. Feigned Perſons, 

xvi. Moral Things. 

xV11. The Diviſion of moral Modes. 
XV111. Titles. 

xix. Power, 

xx. Right. 
xxl. The remaining moral Qualities. 
xxII. Moral Quantities. 

xx111, How moral Entities periſh. 


When, at the ſame time, it was highly expedient, 
that they ſhould be fully underſtood by Mankind, 
who are endu'd with the Power of producing them ?, 
and through whoſe whole Lives and Conducts their 
Force and Activity isdiffuſed. This Reflection obligeth 
us to premiſe ſomewhat on a Part of Knowledge 
generally neglected ; ſo far as ſhall ſeem requiſite to 
illuſtrate our principal Undertaking : Eſpecially leſt 
our Definitions of moral Things ſhould, either up- 
on account of their Obſcurity, or of their Novelty, 
prove a Stop to the Reader, who perhaps in com- 
mon Treatiſes hath rarely met with the like Terms. 
And here, if thoſe who have been bred up in the 
nicer Delicacies of Letters, ſhall diſdain our Endea- 
vours of this kind, and caſt a cenſorious Frown on 
Words unknown to ancient Eloquence ; we only 
petition them for this Favour, that as we often 
pardon the Impertinencies of their over-ſcrupulous 


bd. a 


' Metaphyſicks are moſt properly meant by our Author's Philgſapbia prima, becauſe it comprehends (as ſome Philoſophers hold) 
rot only Ontology, or the Science of Eſſences in general, their chief Properties, and moſt eminent Species; but alſo Natural Theo- 


logv, and Pneumatology, or an Account of the Nature of Spirits. 
r reſerving the Diſtinction of phyſical and moral Entities to the next Paragraph, paſſes it over here in the beginning 


* Our Autho 
of the Chapter, 


Ho this is done, fee F.. 3. and 4. following. 
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2 Of the Origin and the Variety of moral Entities. Book 1 


Exactneſs, ſo they would be pleas'd to grant us the 
Toleration not to be Polite *, whilſt we profeſs a 
cloſer Regard to the ſtrict Severity of Things, than 
to the exterior Ornaments of Speech. For how to 
expreſs ourſelves with more Advantage about theſe 
Matters, we are yet to ſeck ; unleſs by tedious Cir- 
cumlocutions we would leave them more obſcure 
and more perplex*d than we found them. Againſt 
the Charge of Novelty T himſelf will be our Ad- 
vocate: New Names (ſays * he) are to be apply d to new 
Things; nor is this to be wonder'd at by any Man of 
ordinary Knowledge, when he conſiders, that in every 
Art and Craft, not wvulgarly wnderſtoad, there is a 
Variety of Terms coin'd for that particular Subject. 
And then giving Examples in the liberal and me- 
chanic Arts, he concludes ; A Philoſopher of all Men 
hath an eſpecial Right to this Privilege; for Philoſophy 
is the Art of Life, and he that would undertake to eu- 
plain its Rules, cannot, from the common Currency of 
Words, find Stock enough to anſwer his Occaſions * . 
But he that can upon no account digeſt ſuch Harſh- 
neſs of Stile, is left at his Liberty to turn out of 
theſe rougher Tracts, and to paſs immediately to a 
Field of more Smoothneſs and Pleaſure, 

II. All the Beings * which compoſe this Univerſe, 
as they conſiſt of ſuch Principles as were by the moſt 
wiſe Creator temper'd and fitted for the producing 
of each particular Effence ; ſo they have every one 
of them their particular Preperttes, _— from the 
Diſpoſition and Aptitude of their Subſtance, and 
exerting themſelves in agreeable Actions, according 
to that Portion of Strength which their Divine Au- 
thor and Founder hath imprinted on them. Theſe 
Properties we now uſually call natural, ſince the 
Term Nature hath been extended ſo far, as to de- 
note not only the general Maſs of Things, but alſo 


the Modes and Acts flowing from the internal Force 
of their Conſtitution, by which is produc'd that in. 
finite Variety of Motions which turns and manages 
all the Buſineſs of our World. Thoſe Things which 
exerciſe their Operations, either without any Senſe 
at all, or with pure down-right Senſe, or with ſuch 
as 18 aſſiſted by very imperfect Reflection, are guided 
by the ſole Inſtin&t of Nature, and are unable to 
govern their Actions by any Rules or Modes of their 
own Invention. But Man, who beſides his excel. 
lent Form and moſt accurate Contexture of Body 
fitting him for the nobleſt and the quickeſt Offices 
of Lite and Motion, is enduꝰd with a ſingular Light 
of Underſtanding, by the Help of which he is able 
moſt exactly to comprehend and to compare Things, 
to gather the Knowledge of Obſcurities from Points 
already ſettled, and to judge of the Agreement 
which Matters bear to each other; and hath alſo 


the Liberty of exerting, ſuſpending, or moderating 


his Actions, without being confin'd to any neceſſary 
Courſe and Method: Man, we ſay, is farther in- 
veſted with the Privilege of inventing and applying 
new Helps to each Faculty, for the more eaſy Re- 
gulation of its Proceedings. To conſider what 
numberleſs Modes and Notions have been introduc'd 
for the Aſſiſtance of the Underſtanding, and for pre- 
venting the Confuſion which might ariſe from the 
I Vaſtneſs of its Objects, is the Pro- 
vince of another Sort of Enquirers. Our Buſineſs 
is, to declare, how, chiefly for the Direction of the 
Will, a certain * Kind of Attribues have been im- 
pos'd on 7 Things, and their natural Motions ; 
whence there ſprings up a peculiar Agreement and 
Conveniency in the Actions of Mankind, a grateful 
Order and Comelineſs for the Ornament of human 
Life. And theſe Attributes are called moral Entities, 


The Author in his laſt Editions adds theſe Quotations here. 
We find Manilius uſing the like Excuſe : Lib. iii. 1 39. &c. 


Ornari res ipſa negat, contenta doceri. 

Et i qua externa referantur nomina lingua, 
Hoc operis, non vatis erit : non omnia. flecti 
Paſſunt, & propria melius ſub voce notantur. 


Nor hope ſweet Verſe and curious Turns to find : 
I'll leave thy Paſſions, and inſtru thy Mind. 


And though ſome Words of foreign Stamp appear 
Seem harſh, untun'd, uneaſy to os er, cons 
This is the Subje#'s, not the Writer's, Fault: 
Some Things are ſtiff, and will not yield to Thought, 
I muſt be plain: And if our Art hath found 
Expreſſions proper, it neglects the Sound. 
Mr. Cazxci, 


To the ſame Purpoſe, V. Lucrer. Lib. i. y. 137. & HoraAT. Art. Poet. y 48. which laſt ſpeaks thus: 


. forte neceſſe 4 
Indiciis monſtrare recentibus abdita rerum, 
Fingere ciuctutis non exaudita Cethegis 
| Continget : dabiturgque licentia ſumpta prudenter. 
Thus in Kngliſh: 
If to expreſs Things new found out, we uſe 
New Words, unto the Ancients never known, 


a 


None may to us that Liberty refuſe, 
Suppoling that it prudently be done. 


— . Licuit, ſempergue licebit 
Signatum preſente not producere nomen. 
It ever was, and e'er will lawful be 

To uſe the Words forg'd by Neceſſity. 


— — 


: Cicero even goes ſo far as to maintain it to be a childiſh Thing to ſpeak elegantly of Matters philoſophical : In ſuch Caſes to 
ſpeak plain is ſufficient, and learned Men have no other Intent, but to expreſs themſelves clearly. Omne, quod de re bone dilucide 
Heir, mihi præclare dici videtur : iſtiu/modi autem res dicere ornate velle, puerile eft : plane autem & perſpicue expedire poſſe, docti & 


intelligentis viri. De Finib. bon. & malor. Lib. III. Cap. V. 


2 Nobis imponenda nova vovis rebus nomina : quod quidem nemo mediocriter doctus mirabitur, cogitans, in omni Arte, cujus uſus vul- 


garis communiſque non fit, multam novitatem nominum efſe. 


de guæ differens arripere verba de on non poteft. De fin, I. iii. c. 1. 


quo magis hoc Philoſopho faciendum eſt: Ars eſ enim Philoſophia wite ; 


he following Part of this Diſcourſe plainly ſhews us, that he 


ſpeaks expreſly of ſuch Philoſophers as treat of moral Knowledge, becauſe he diſtinguiſhes them from Logicians, Natural Philo- 


ſophers, Geometricians, &c. 


3 Our Author infers from theſe Quotations, that tis as lawful for him, as theſe ancient Poets, to borrow ſome Terms from 
other Languages, to expreſs himſelf in this Work, ſince he can find none proper in his own, and he has no other Way to render 
himſelf intelligible. Arid this might have been a good Excuſe for the ancient Schoolmen, if they had not carry'd this Liberty too 
far, and made uſe of Terms wholly barbarous. Mr. Dacier very unſeaſonably praiſes the French Tongue, for not admitting the 
coining of new Words: For beſides that this is a real Defect in any Language, more eſpecially in one ſo barren as the French; mo- 


dern Philoſophers (not to mention many other Writers, of whom Mr. Dacier is one) have often taken this Liberty, without Sivins 
Offence to People of good Senſe, On the contrary, Men of Taſte are pleaſed to ſee Words new coin'd upon occaſion. 


hope 


they will not be diſpleaſed with me, when to expreſs faithfully the Senſe of my Author, I have been oblig'd in this Tranſlation to 
make uſe of new Terms, or ſuch as bear a Signification ſomewhat different from their common Acceptation, I have taken this 


Liberty but ſeldom, and only in Caſes of Neceſſity. 


4 By Beings our Author means the Subſtances of Things, with all their Properties and Qualities, internal and external, as ap- 


ars from what follows. 


It is in the Original natural Things, but as the Sequel of the Diſcourſe ſhews, that the Author in treating of moral Beings, 
equally oppoſes to them phyfical Sub/tances, and their Properties, or phyſical Operations: I have choſen here, and in the preceding, 
to uſe the Term natural Being, which the Author himſelf uſed in the beginning of F. 4. and is more proper than that of Things, 
to expreſs in general all that falls under the Cognizance of our Senſes, of whatever Kind it be, whether Subſtance or Mode. 


6 See Note 2. upon F. 5. of this Chapter. 


7 Men and their Actions are here underſtood, as $. 16, ſhews. 


becauſe 
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Manners and the Actions of Men are 
N erd with relation to them; and do 
3 aſſume a Face and Habit different from the 
horrid Stupidity of the dumb Creation. 

III. We may define our moral Entities to be cer- 
ain Modes ſuperadded to natural Things and Motions 
by underſtanding Beings, chiefly for the guiding and tem- 
ing the Freedom of voluntary Actions, and for the 
md Fes of a decent Regularity in the Method of Life. 
We call them Modes, becauſe we conceive Ens, or 
Being, in general, to be more conveniently divided 
at large into Subſtance and * Mode, than into Sub- 
flance and Accident. And as Mode is contradiſtin- 
ſhed to Subſtance, ſo it is manifeſt, that moral 
Entities have no Selt-ſubſiſtence, but are founded in 
Subſtances and in their Motions, and do only affect 
them after a certain Manner. Of Modes, ſome 
flow, as it were, naturally from the Things them- 
{elves ; others are ſuperadded by the Intervention 
of an intelligent Power. For whatever is endu'd 
with Underſtanding, can, from the reflex Know- 
ledge of Things, and from comparing them with 
one another, Sl ſuch Notions as may prove very 
ſerviceable in the Direction of an agreeable and con- 
fiſtent Faculty. Moral Entities are of this Kind ; 
the Original of which 1s 8 to be referr'd to Al- 
mighty Gop, who would not that Men ſhould paſs 
their Lives like Beaſts, without Culture and without 
Rule ; but that they and their Actions ſhould be 
moderated by ſettled Maxims and Principles; 
which could not be effected without the Application 
of ſuch Terms and Notions. But the greateſt Part 
of them were afterwards added at the Pleaſure of 
Men, as they found it expedient to bring them in, 
for the poliſhing and the methodizing of common 
Life. And from hence the End of them is plainly 


Chap. I. Of the Origin and the Variety of moral Entities. 3 


to be diſcover'd, which is nat, like that of natural 
Beings, the Perfection of the Univerſe, but the par- 
ticular Perfection of human Conduct, as ſuperior to 
brutal, in being capable of regular Beauty and Grace; 
that thus in ſo inconſtant a Subject, as the Motions 
of Mens Minds, an agreeable Elegance and Har- 
mony might be produc'd. 

IV. As the original Way of producing natural 
Entities is! by Creation, ſo the Manner of framing 
moral Entities cannot be better expreſſed than by the 
Term of * Impefition. For theſe do not proceed 
from Principles ingrafted in the Subſtance of Things, 
but are added, at the Pleaſure of intelligent Crea- 
tures, to Beings already perfect in their Nature, 
and to the real Productions of thoſe Beings ; and 
conſequently obtain their 7 whole Exiſtence from the 
Determination of their Authors. The fame Power 
aſſigns them ſuch and ſuch Effects, which, when it 
ſees convenient, it can deſtroy *, without cauſing 
any natural Alteration in the Subject to which they 
were applied. Hence their Force and Ability of 
Operation doth not conſiſt in this, that they can by 
their internal Efficacy produce any natural Motion or 
Change in Things, without the Intervention of 
other Cauſes ; but partly in ſhewing Men how they 
ought to govern their Freedom of Actions, and 
chiefly in making them capable of receiving Benefit 
or Injury, and of exerciſing ſeveral Works towards 
other Perſons, with ſome peculiar Effect? And 
the Efficacy of moral Entities, produc'd by Al- 
mighty Gop, flows from this Principle, That he, 
by his Right of Creation, hath the Power of cir- 
cumſcribing, within proper Limits, that Liberty of 
Will with which he indulg'd Mankind, and when it 
E refractory, of turning it which Way ſoever 

e pleaſeth, by the Force of ſome threatned Evil: 


» Our Author, without doubt, intends by this Diſtinction to make a Difference between Modes properly ſo called, whi 3 


not to be ſeparated from their Subſtance, and have no Exiſtence 
can have an independ 


by themſelves ; and ſuch, as being real Subſtances of themſelves, 
ent Exiſtence from the Subject to which we conceive them joined. For the Term Mode 


» Preſents to the 


Mind, at firſt View, the Idea of a Thing directly oppoſite to Sulſtance, and imports only the Modification, or Manner of Being. 


It is not the ſame with Accident. 


z For Inſtance, The Figure of a Body, which is really inherent in it; and therefore called an Interna] Mode. 


3 Theſe are called exterior Modes, or external Denominations. In effect they depend upon the Operation of the Mind, and are 
nothing elſe but the Relation conceived between Objects, or Ideas, See The Art of T, hinking, I. i. c. ii. and Mr. Lock e's Human 


Urderſtanding, I. ii. c. xxviii. 


4 This Word is ſometimes uſed in Latin, to ſignify the Eſtabliſhment of a Man in an Office, as Conſul creatu; , He was made 


Conſul, | 


s The French renders it Iuſtitution, which being uſed in Engli/ for every Thing that proceeds from mere human Invention and 
Appointment, in Oppoſition to what proceeds from Nature, may be better uſed here. 


s We muſt not imagine, that the Exiſtence of moral Entities is always poſterior to the Exiſtence of the Thin 
of ſuch as are of human Inſtitution only, but not of ſuch as are of divine, 
priated to Man from the Moment of his Creation, of which Sort are all natural Obligations, of which our Author treats, 
c. iv. F. 5. and the abſolute State of Nature, of which he ſpeaks F. 7. So that there is no Moment, in w 


to. This is true, in ref 


gs they are annexed 
becauſe they are appro- 
« lit, 


hich a Man may be 


conceived free from all moral Entities. Nevertheleſs, as moral Entities, which are born with a Man, are not leſs true Modes than 
the other, though they do not proceed from the Subſtance, and phyſical Qualities of the Man, but flow originally from the Deter- 


mination and Will of the Creator, in ſuch Manner as ſhall be explained in the following Note 
firaaly, as Properties attached to Man phyſically perfect, by Virtue of Divine Inſtitution. This 
of this Author's, called A Specimen of the Controverſies with Pufendorf about his Right of Nature, &c. c. ili. 


7 To obviate all Obje&ions againſt this Expreſſion of our Author, we ought to obſerve, that he makes two Sorts of 7, 
1. Purely arbitrary. 2. Another, which has a Foundation in the Thing itſelf, and which is a neceſſary Conſequence o 


z yet theſe may be conceived ab- 
Hint is taken out of a Work 
F. 10. 

nſtitution : 
f what is 


before freely reſolved, and can't be oppoſed or contradifted : As for Example, an Architect may or may not build a Palace ; but 


when he has reſolved to do it, he muſt neceſſarily order the Materials in a different Manner than if he were to 
and he would paſs for a Fool, if, after he had built a Cottage, he ſhould affirm it to be a Palace: Yet this hinde 
dering of the Materials proceeds from the Contrivance and Will of the Architect. In li 


build a Cottage ; 
rs not, but the or- 
ke Manner it was eltogether free for Gov 


either to create Man, or not ; but after he had reſolved to ſend him into the World, it was neceſſary that he ſhould lay ſuch Obli- 

gations on him, as became a rational and ſociable Creature; ſo that if the Laws of Nature depend originally on the Divine In- 

flitution, they are not a pure r Conſtitution, as the ceremonial Laws given to the u were ; but an Inſtitution founded 
t 


upon the very Nature of Man, and 


e Wiſdom of Gop, who can't will the End, but he muſt at the ſam 
Means, Nevertheleſs, though the Will of Gop can't be ſeparated from his Goodneſs and Wiſdom, 
ment of the Laws of Nature chiefly to the Divine Will, becauſe it is not only the Principle of all 


e Time will the neceſſar 
yet we impute the Eſtabliſh- 
Divine Actions, but becauſe 


God's Wiſdom and Goodneſs are Attributes, the Exerciſe of which is ſovereignly free, and ſo can't be conceived without the 


Will. Theſe Expoſitions are taken from this Author's Works, wiz. Speeim. Controver/. cap. v. 5 g. Diſſert. 
Controv. cap. iii. $. 9. It is proper to add, that tho“ Gop cannot, without contradicting his own Perfections 
preſcribe Mankind any Rules, but ſuch as are founded in their own Nature; yet the true and direct Reaſon w 
tollow theſe Rules, is the Will of God, who in Quality of ſovere | 
thinks proper. This I have demonſtrated more at large in the De ence of my Author againſt the deceaſed M. 
the fourth Edition of the Abridgment of The Duties of a Man and a Citizen. 


* See the laſt Paragraph of this Chapter. 


9 Thatis to ſay, in a Word, and to ſpeak more clearly : By Virtue of moral Entities we have a Ri 
of others, certain Things; or rather we are obliged to do them, or ſuffer others to do them, See 


Head. p. 743. Spicil. 
, and belying himſelf, 


hy Men are 2g d t 
ign Maſter, has a full Right to limit their —— Liberty be ho 


Leibnitz, added to 


ght to do ourſelves, or require 
Note 3. in the next Paragraph, 


B 2 | Men 
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Men likewiſe were impowered to give a Force to 
their Inventions of ſame Kind, by threatning 
ſome Inconvenience, which their Strength was able 
to make good againſt thoſe who ſhould not act con- 
formably to them. 
V. Since then moral Entities were inſtituted for 
the Regulation of Mens Lives; to which End it is 
neceſſary, that thoſe who are to obſerve this Rule 
ſhould bear ſome ſettled Relations to one another, 
ſhould govern their Actions by a fixed Method; 
and, laſtly, ſhould act with determinate Reſpects 
and Titles about ſuch Goods and Poſſeſſions as the 
Occaſions of Life require; we may hence conceive 
them to be principally inherent, frft, in Men; ſe- 
condly, in the Actions of Men; and, thirdly, after a 
Sort, likewiſe *, in Things, which Nature, either by 
ld 8 : od But though Id be 
uſtry, may produce. But it wou 

no Abſurdity to ſtate their Diviſion according to theſe 
three Heads or Subjects, yet it ſeems a more exact 
Method to make the Claſſes of natural Entities our 
Patterns in digeſting the moral; not only becauſe 
the former have more engag'd the Studies of philo- 
ſophical Men, and being compar'd with the latter, 
caſt a conſiderable Share of their own Light and 
Evidence upon them ; but likewiſe becauſe our 
Underſtandings are ſo immers'd in corporeal Images, 
as to be hardly capable of apprehending ſuch moral 
Beings any otherwiſe than by their Analogy to thoſe 
of * thy | 

VI. Now though moral Entities do not ſubſiſt of 
themſelves, and for that Reaſon ought not, in gene- 
ral, to be rank'd under the Claſs of Sul ſtances, but 
of Modes; yet we find many of them to be con- 
ceiv'd in the Manner of Subſtances, becauſe other 
moral Things ſeem to be immediately founded in 
them, juſt as Quantities and Qualities inhere in the 
real Subſtance of Bodies. Farther, as natural Sub- 
ſtances ſuppoſe ſome Kind of Space, in which the 
fix their Exiſtence, and exerciſe their Motions ; ſo 
in Alluſion to theſe, moral Perſons are eſpecially ſaid 
to be in ſome State, which in like Manner contains 
them, and in which they perform their Operations. 
Hence a State may not improperly be defin'd a mo- 
ral Entity fram*d and taken up on Account of the Ana- 
log y it bears to Space. And as Space ſeems no prin- 
cipal and original Being, but is devis'd, to be, as 
it were, /pread under other Things, to hold and to 
ſuſtain them in ſome particular Manner; ſo the ſe- 
veral States were not introduc'd for their own Sakes, 
but to make a Field for * moral Perſons to exiſt in. 
Yet there is indeed this Difference between State and 
Space, that the latter is a Kind of immoveable Sub- 
ſtance, extended primarily, and of itſelf, and which 
might {till ſubſiſt, if all the natural Things, which 
now fill it, were remov*d : But States (and all other 


„or with the Aſſiſtance of human 


- 


4 Of the Origin and the Variety of moral Entities. Book. 1, 


moral Beings, conſider d formally as ſuch) obtain no 
higher Condition than that of Modes or Attributes; 
ſo that upon taking away the Perſons ſuppos'd to 
be in ſuch a State, the State itſelf is in manifeſt Dan- 
ger of loſing its own Exiſtence, 

VII. There are two Sorts of Spaces; one accord. 
ing to which Things are ſaid to be in a Place, which 
the Logicians call Ci, as bere, there, &c. and ano- 
ther according to which they are'pronounc'd to be 
in Time, which they call Quando, as Yeſterday, to 
Day, to Morrow, &c. In the ſame Manner we may 
conceive a double Notion of State; one which de- 
notes a moral Ubi, and bears an Analogy to Place; 
another which includes a Reſpect to Time, ſignify- 
ing the Application of ſome moral Effect to Perſons 
exiſting in ſuch a Time. The former, State, which 
hath a Relation to Place, may be conſider'd either 
undeterminately, as it reſults only from “ moral 
Qualities z or determinately, as it ſuppoſeth a De- 
_ on moral Quantities, and on Compariſon. 

he State of Man conſider'd undeterminately, is ei- 
ther natural or 5 adventitious. We uſe the Word 
natural, not becauſe ſuch a State flows from the in- 
ternal Principles of human Effence, antecedent to 
the Power of Impoſition ; but becauſe it was im- 
pos'd by Gop himſelf, not by Man, and affects us 
immediately upon our Nativity. We are wont to 
conſider the natural State of Man, either ab/oluteh, 
or with relation to other Men: The former Notion, 
till we can find a more convenient Term, we may 
expreſs by the Word Humanity, importing that Con- 
dition in which Man is plac'd by his Creator, who 
hath been pleas'd to endue him with Excellencies 
and Advantages in a high Degree above all other 
animate _ *, Of which State this Principle is 
a direct Conſequence, That Man ought to be a Crea- 
ture acknowledging and worſhipping the Divine 
Author, and admiring his Works; and that *tis 
O_o he ſhould maintain a Courſe of Life far 
different from that of Brutes. To this S/aze is oppos'd 
the Life and the Condition of irrational Animals. 

Since then the very being a Man is a State oblig- 
ing to certain Duties, and giving a Title to certain 
Rights, it cannot be out of the Way to conſider the 
preciſe Point of Time at which particular Perſons 
may be faid to enter on ſuch a State: And this we 
conceive ought to be fix*d on the very firſt Moment 
when any one may be truly call'd a Man, though 
he as yet want thoſe Perfections which will follow 
his Nature in a longer Courſe : That is, whenſoever 
he begins to enjoy Life and Senſe, though his Mo- 
ther hath not yet delivered him into the World. 
Now becauſe the Obligations cannot be fulfilled by 
him, without he underſtand his own Nature and the 
Ways of working, they for that Reaſon do not 
actually exert their Force, till he is able to ſquare 


* Cicero Off. i. c. 28. Nature hath given us a Perſon and Character ts ſuſtain, in a Degree of Excellence far above any other 


Creatures. 


See what the Author ſays 5. 16. 


* All moral Entities may be reduced to two Heads : 1. Right. 


* — ** —— * 4 8 — 
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2. Obligation. Theſe are the Foundation of all Morality, 


for we can conceive nothing Moral, either in Actions or Perſons, which does not ſpring from hence, either that we have a Right to 
act in a certain Manner, or obliged to do ſo. This Right and 222 are Relatives, which always reciprocally ſuppoſe each 
n — 


other, as they refer to different Perſons, See Lib. iii. cap. v. 5 1. 
Authority of a Superior, who regulates, by Laws, the Actions of all that are ſubje& to him, natural Order requires, that we treat, 
firſt of human Actions, their Principles, and different Kinds; and then of a Law in general; after which the Explication of moral 


Entities, which are founded on Laws, will properly follow. 


fine, as all Right, and every Obligation depends ou the 


3 As for Example, When a Prince, in Favour or Reward of any of his Subjects, eſtabliſhes an Office or Dignity, which he 
would not elſe have done, and which was no Ways neceſſary, but purely to advance the Honour of him, for whom it was eſtabliſhed : 


Such are all honorary Employments. 


4 From the 17 to the 23 F. of this Chapter, the Author ſhews what he means by moral Qualities and Qgantities. 


s Adventitious, is a Sort of moral State, which is added by Way of Overplus to the State of Nature, in Conſcquence of ſome 
human Action. I am not ignorant that the Lawyers uſe the Word Adventitious, but then it is only when the join 1t to the Wo 


Goods, and that in a particular Senſe, which has no 


ment with the Idea our Author annexes here to the Term itſelf, After all, 


it is much more eaſy to make ſome ſmall Change in the Idea of a known Word, than to accuſtom ones ſelf to a Term, the Gene 


rality of Readers would look upon as barbarous, 
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bis Actions by ſome Rule, and to diſtinguiſh them 
by their proper Differences. But the Rights, on the 

„ date their Validity from the very Begin- 
ni of our Being, in as much as they engage other 
Perſons, already arrived at the full Uſe of Reaſon; 
to ſuch and ſuch Performances towards us, and may 
turn to our Benefit, even whilſt we are incapable of 


apprehending the Favour. Hence, it being a gene- 


ral Right and Privilege of all Men not to be hurt 
by o ers, if the Body of a Fætus in the Womb 
ſhould fuffer any unlawful Violence, the —_—— 
not only done to the Parents, but to the Child; 
who, we ſuppoſe, may in his own Name 
Juſtice on that ſcore, when he is grown up to a 
Knowledge of the Action. But before the imper- 
fect Materials have acquired an human Form in the 
Womb, if any one ſhould diſſipate or deſtroy them, 
he rly be termed injurious with regard 
to that ſenſeleſs Maſs; though he hath indeed broken 
the Law of Nature, by intercepting a Member of 
human Society, and hath done an Injury to the 
Commonwealth, and to the Parents, b . 
them of their promis d Citizen and Off- ſpring. 

The Natural State of Man, conſid with Rela- 
tion to other Men, is that which affects us upon the 
bare Account of an univerſal Kindred, reſulting 
from the Similitude of our Nature, antecedent to 
any human Act or Covenant, by which one Man is 
rendered peculiarly obnoxious to the Power of ano- 
ther. According to which Senſe, thoſe Perſons are 
faid to live in a State of Nature, who neither obey 
one common Maſter, nor are at all ſubject one to the 


other, nor have any Acquaintance by the Means of 


Benefits, or of Injuries. 'To which may be added 
a third Notion of a natural State, as it abſtracts from 
all Inventions and Inſtitutions brought in, either by 
human Induſtry, or by divine Revelation, for the 
Grace and the Convemiency of Life. 
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The Adventitions State is that which obligeth Men 
at, ot aſter their Birth, by the Authority of ſome 
human Conſtitution z the Diviſions of which will 
be better ſettled hereafter 3. | 
But we ought to obſerve, by the Way, that there's 
no Reaſon 2 People ſhould imagine a State of 
Nature, in the Senſe but now delivered, to be a 
Thing that never was, or can be in the World; 
becauſe there was never any Set of Men joined toge- 
ther barely by that Similitude of Nature, as it ab- 
ſtracts from Conſanguinity; Eve being knit to Adam 
in the conjugal Tie, and all their numerous Deſcen- 
dents being cloſely united and ally'd by the Com- 
munion of Blood arid Affinity of Race. For we 
muſt know, that the Bond ariſing from Nearneſs of 
Birth, doth by Degrees wear out amongſt Perſons 
remov'd at a great Diſtance from the common Stock; 
nor is eſteem'd of any farther Force, when once got 
beyond the Reach of thoſe ſeveral Appellations and 
+ Terms which Mankind have invented to expreſs 
it by. And therefore ſuch a State, though it did 
not appear at the Commencement of human Race, 
arofe afterwards in a longer Tract of Time, when 
the Memory of the univerſal Root, and the Senſe 
of the Relation ſpringing from it, were ſunk out of 
the Thoughts and Minds of Men. 
VIII. But although every State ſuppoſeth, in the 
Perſon whom it affects, a Reſpect and Diſpoſition 
towards others, in as much as it is attended with 
ſome Right, or ſome Obligation, neither of which 
we can conceive without an Object to employ their 
Force upon; yet ſome Kinds of States do more ex- 
y include and denote a Relation towards other 
en, whilſt they ſignify the Manner and Proceſs 
by which the mutual Buſineſs of Mortals is on both 
Sides manag'd and tranſacted. Of this Sort the moſt 
ſignal and material are Peace and War, which two 
States, Libanius ſays, comprehend all the Affairs, 


— il 
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xample may be ; If a Thing be iven to an Infant, before be comes into the World, by Will, or by any other Title, 


tho" in the firſt Days of. his Conception, the Infant has a certain Right to it; ſo that if it be taken from him, he may legally ſue 
for it, when he comes to an Age of Diſcretion : For it is ſufficient, that he declares, that his Goods were taken away without 
his Conſent. This Comparifon will clear the Matter. When any Perſon, in our Abfence, robs us, or does us any Manner of Da- 
mage, he does us a real Injury, though we may not know it till a long Time after. We have taken this out of our Author's 
Work, call'd The Elements of the Civil Law, p. 11, 12. He might have added the Words of an ancient Roman Lawyer, A Perſon 
may ſuffer an Injury tho“ he be not ſenſible of it; but no Body can be preſum'd to do an Injury, but he who knows he does it, even 
tho' he is ignorant to whom it is done. Jtague PA'TI QUISINJURIAM, ETIAMSI NON SENTIAT, poteſt : facere nemo niſi qui ſcit ſẽ 
injuriare facere, etiamſi neſciat cui faciat. DicesT. Lib. xIvii, Tit. x. De Injuriis, &c. Leg. iii. 5. 2. e may add, that by the 
Roman Law, an Infant in the Mother's Womb is ſuppoſed to be come into the World at all Times, when any Thing may be done 
for its Advantage, as the Words of the Digeft. Lib. 1. Tit. iii. De Statu hominum, Leg. vii. import, Qui in utero eft, perinde ac fi 
in rebus humanis efſet, cuſtoditur, quotiens de commodo ipſius partũs queritur. Sec Leg. xxvi. of the ſame Title. Vet the Roman 
Lawyers are not well agreed upon this Point; for ſome of them hold, that the Fetus is a Part of the Mother, or of her Entrails, 
and that it can't be called a Man, till it is born, Partus enim, antequam edatur, mulieris portio eft, vel viſcerum. Digeſt. Lib. xxv. 
Tit. iv. Leg. i. f. 1. Partus nondum editus, homo non recte fuiſſe dicitur. Lib. xxxv. Tit. ii. Ad Legem Falcid. Leg. ix. F. 1. They 
botrow'd this Notion of the Stolcti, who in this agreed with divers others of the ancient Philoſophers. See Julius Paulus, writ- 
ten by Mr. Nood?. c. ii. and xi. As alſo Merillius, Obſerv. Lib. i. Cap. xvi. But by favour of a Fiction, a common Expedient 
with them, they reconcil'd this with natural Equity, from which the Reman Law differ'd very widely on this Head. For accord- 
ing to the ancient Rules, a Child yet in his Mother's Womb { N could not be inſtituted Heir to any Thing, becauſe it was 
an uncertain Perſon. See the Interpreters on the Iaffitutes. b. ii. Tit. xx. De Legaris, Sect. 25. & ſegg. and on the Fragments 
of Ulpian, Tit. xxii. F. 15. & egg. | 

The Explication, which Philo the Few gives upon Exod. xxi. 22. is ſo very pertinent here, that tis a wonder our Author did 
not apply it. The Text is, © If Men, in 28 together, hurt a Woman great with Child, ſo that ſhe miſcarry, tho' no other 
** Miſchief follow, they ſhall pay the Huſband of that Woman ſuch a Fine, or Mul&, as he ſhall lay on them, and give it before 
the Judges ; but if Death follow, ye ſhall give Life for Life.” Theſe Words may be underſtood of the Death of the Mother only, 
as Joſephus thinks, or of both the Mother and Child, as Philo ſuppoſes, according to the Opinion of this Author. Eay wir A- 
ro, Kc. If the Fztus be not formed, he that ſtrikes the Mother, ought to make Satisfaction, as well for the Harm done her, as 
becauſe he hath hindred Nature from perfecting her Work, and giving Life to ſo noble a Creature as Man ; but if the Fetus be 
already formed, every Member being in its natural Place, and having its proper Qualities, the Perſon ought to be put to Death. 


. Phils De Leg. ſpecial. See Selden De Jure Nat, & Gent. ſecundum Hebr. |. iv. c. I. Further, if before the Feta, be compleatly. 


formed, a Man by hurting the Woman on Purpoſe, cauſes a bodily Deformity, or other Infirmity, in the Child; he may, when he 
15 grown up, proſecute the Author of ſuch a Damage, and ſhall obtain Satisfaction according to his Damage, as our Author ſpeaks 
iv a Place cited hereafter, where he treats alſo of another Queſtion, which deſerves our Notice, Jib. iv. c. xii. 5. 10. 

3 Yet our Author does no where do it formally, but he treats, in their proper Place, of the four principal adventitious States, 
8 all the reſt may be reduced, wiz. Marriage, the Relation of Parents and Children, Maſter and Servant, and that of 
Ch 7 wg of a Society, To this we may add the Diviſions of moral Perſons, which our Author lays down in the ſame 

P er , . I2, C. \ ond 

4 Viz. When we have the Degrees of Father, Mother, Grandfather, Grandmother, Brother, Siſter, Uncle, Aunt, Ne- 
2 Niece, Couſins, he and ſhe, and ſome others RIG on them ; for as we have no other Names proper for ſuch Deſcen- 

nts, ſo the Line of Kindred produces no ſuch ſtrong Ties between them, who are in ſuch diſtant Degrees of Relation. 

5 Progymnaſm. p. v. c. Edit. Pariſ. Morel. Ariſtotle, as Mr. Hertius obſerves, had beſore ſpoken to the ſame Effect. Ae N 
ag © ges, &c. The whole Life of Man is divided into Labour and Idleneſs, War and Peace. Polit. I. vii. c. xiv, Edit, Parif. 1629. 
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6 Of the Origin and the Variety of moral Entities. Book I. 
and all the Conduct of Life. Peace is that State by preſum'd able by his own Strength and Diſcretion "8 
which Men live quietly together, without the Diſtur- to manage his Affairs; and Non-age, when a Per- 
bance of Violence or Injuries, and voluntarily diſcharge ſon hath Need of a Tutor, or Guardian, becauſe he 
their mutual Duties, as Matters of neceſſary Obligation. is ſuppos'd, upon the Account of Weakneſs of Judg- 
War, on the other hand, is 4 State of Men mutually ment, incapable of dexterouſly proſecuting his own 
engag d in offering and repelling Injuries, or endeavour= Buſineſs. The Limits of this State are different, 
ing forcibly to recover their Dues. Peace may be di- according to the various Conſtitutions and Cuſtoms 
vided into common and particular; the former, ſuch of Nations. 
as is maintain'd amongſt Men by Duties _—_— Different from Non-age is what we may call an 
purely from the Law of Nature; the latter, ſuch Age capable of * meditated Guile ; the Bounds of 
as derives its Force from expreſs Covenants and which it is likewiſe impoſſible to aſſign, Alan in 
Leagues, binding both Sides to agreeable Perfor- his Various Hiſtory relates a very remarkable Way of 
mances : This again is branched into interna! and diſcovering ſuch an early Deceit. A Boy, having 
external, the one * between Members of the ſame taken up a golden Plate dropt out of Diana's 
Commonwealth, the other regarding Perſons of dif- Crown, was indicted in Court: The Judges order'd 
ferent Countries and Governments, whether as com- a Pack of trifling Play-things to be laid upon the 
mon Friends, or as ſpecial Confederates and Allies. Board, and amongſt theſe a Plate of Gold, and bid 
A common or univerſal War engaging all Mankind the Boy chooſe which he lik'd beſt ; who again lay. 
at the ſame Time, is an impoſſible Suppoſition; ing Hands on the Gold, was condemn'd as Guilty 
this being a direct Conſequence of the State of Beaſts. of the former Sacrilege. 
Particular War is either internal and civil, or exter- XI. Before we proceed to other Matters, it ſeems 
nal; that, between Members of the ſame * ; bis, neceſſary for us to obſerve, that through Scarcity 
between thoſe of different Communities. When the of Words we are frequently compell'd to expreſs by 
Ads of War are ſuſpended, though the Sza/e ſtill the ſame Term, the State itſelf, and the Attribute 
continue, ſuch a Ceſſation is call'd a Truce *, proper to ſuch a State; though they are really di- 
IX. States are ſaid to be conſider'd determinately, ſtinct, and form different Conceptions in our Minds“. 
when we meaſure them according to the high or low Thus, to give an Inſtance, Liberty is us'd as well 
Degree of Eſteem which attends them; or account- for a State with Analogy to Space, as for a Faculty of 
ing as they are reckon'd more or leſs honourable. working, with Reſemblance to an ative Duality 5. 
For ſince peculiar Rights and Obligations accom- And ſo Nobility ſometimes expreſſeth a State, ſome- 
pany each State, every one obtains a larger Share of times an Attribute, or Affection of the Perſon in 
Splendor and Credit, either as its Rights are more ſuch a State, in the Manner of a paſſrve Quality. So 
numerous and more forcible; or as its Obligations likewiſe the Word Truce denotes both the State of 
are directed towards the Performance of ſuch Works Peace, and the Manner of ſettling it. 
as require a ſingular Ability of Parts and Wit. On Nor muſt we forget to hint, that as one Perſon 
the other hand, thoſe which demand only dull Pains may be at the ſame Time engag'd in ſeveral States, 
and Labour of Body, are in very little Value and provided that the Obligations of thoſe States do not 
Repute. | interfere with one another; ſo the Obligations ad- 
X. The latter Sort of State, which, in our gene- hering to one particular State, may, according to 
ral Diviſion, we ſettled with relation to Time, in different Parts, be deriv'd from different Principles. 
conjunction with ſome moral Effect, may be divided, And therefore he that only collects the Obligations 


firſt, into Seniority and Funiority ; both which are flowing from a ſingle Principle, and omits the reſt, 


conſider'd, either with reſpect to the Duration of 
human Exiſtence, and are then call'd Ae; the De- 
grees of which are Infancy, Childhood, Puberty, Youth, 


doth not preſently form a diſtin& S ale incapable of 
other Obligations beſides thoſe which he hath taken 
notice of. Thus he that gathers ſeveral Parts of the 


Manhood, fi d Age, declining, old, and decrepit Age: Office of Prieſts purely from the Holy Scriptures, 
or, with regard to ſome adventitious State, ac- doth not in the leaſt deny, but that they are likewiſe 
cording as a Man hath continued a longer or a ſhorter bound to ſuch Performances as the Conſtitutions of 
Time in it. Secondly, into Plen-age 7, when one is particular Governments ſhall farther enjoin. So we 
2 Vide Grot. de Jur. B. P. I. iii. c. xxi. > Lib. v. Cap. xvi. | 
© Senec. de Benef. I. ii. c. xxxiv. There is a vaſt Multitude of Things, which have no peculiar Words fd upon them ; and theſe 
ave expreſs not by proper, but by foreign and borrow'd Names. | 


„„ 


1 See Book viii. Chap. ix. Sed. 2, 3, &c. | 
* Viz. So far as they execute the fundamental Agreement punctually, for the ſake of which the Society was eſtabliſhed, and do 
not oppoſe, by Force, the lawful Power which is exerciſed over them ; and ſo that Peace is not diſturbed, by any Sort of Violence, 
but only that which we are engaged not to uſe, when we entred into a Society. As for Example, The internal Peace of a State 
ſuffers no Interruption, when the Magiſtrate uſes the Power entruſted to him to curb and puniſh the Breakers of the Laws. But 
when the Subjects will, by Force, deliver a Criminal from Puniſhment, and endeavour to oppoſe the Magiſtrate in the Exerciſe of his 
legal Authority, this is called a Civil War. Element. Juriſprud. Univerſ. p. 17. The War alſo which breaks out among Con- 
federates, united together by a perpetual Alliance, may alſo be looked upon as an inteſtine War, as Mr. Hertius here obſerves. 

3 When this Sort of War is extinguiſhed at its firſt Riſe, viz. without any regular Preparations on either Side, it is a Sedition ; 
when Subjects take up Arms unjuftly againſt their Sovereign, it is a Rebellion. In Democracies and Ariftocracies, when the People 
and the Magiſtrates make two oppoſite Parties, and uſe Acts of Hoſtility one againſt the other, this is properly call'd a Civil War. 
Element Furiſprud. Univer/. p. 18. im a monarchical State Civil War takes place, when the State is divided into two Parties nearly 
equal, and which cannot give each other the Appellation of Rebels. As when there are two Pretenders to the Throne, and the 


Succeſſion is diſputed, 
+ See Mr. DomaT's Publick Right. Lib. i. Tit. ix. Se. 1. and what our Author ſays, J. viii. c. iv. 
More forcible.) The French Tranſlator renders the Words, validiora jura, more conſiderable, i. e. of greater Validity and 
Certainty ; for the Honour of an Employ does not depend upon the Manner of obtaining it, but upon the Dignity and Privileges 
which it confers on ſuch as are inveſted with it. And fo this ſeems the better Tranſtation. 


s And ſo we ſay for Example, an Old General, an Old Soldier, a Young Apprentice, Qc. 

7 See Lib. iii. Ch. vi. F. 4. and Lib. iv. Ch. iv. F. 15. | 

3 The Roman Law declares ſuch as are at an Age of Maturity, or not far from it, capable of Deceit. Igitur doli non capaces, uf 
admodum impuberes excuſati ſunt. Digeſt. Lib. xlvii. Tit. xii. De Sepulchro wiolato, Leg. iii. $.1. See Cujas's Obſervations, 
Lib. vi. Ch. xxii. & Digeſt. Lib. xlvii. Tit. viii. De vi bonorum raptorum, Leg. ii. 5. 19. And Jaques Gogefroy on the Law cxi. de 
Titulo regulus F iris. | ; | 

9 The Author will explain a little lower, wiz. F. 19. what he means by Qualities a&ive and paſſive. 


I | that 


that profeſs in this Work to treat onl of thoſe Du- 
ties of Men, which * the Light of Reaſon ſhews to 
be neceſſary, do not at all pretend that there ever 
was, or now is, or ought to be, ſuch a State in 
which thoſe Obligations only ſhould prevail, exclu- 
Gve of all others. Nay, it would be almoſt a need- 
leſs Diſquiſition to ſearch, whether ſuch a State of 
Men was once ſo much as likely to have been in the 
World. For the Aſſertion, which ſome ſo confi- 
dently lay down, could never yet be clearly made 
out ; That if Man had continued in his primitive Ho- 
lineſs, the Law of Nature alone, as it govern'd him at 
firſt, ſo ſhould bave continu'd its Sway, except that one 
or two * poſitive Commands might probably have been 
added to iti. We may juſtly queſtion, whether Man- 
kind, although untainted with Sin, ſhould have 
always paſs'd their Time in the Compaſs of a ſingle 
Garden, ſuſtaining themſelves with the Fruits of 
ſpontaneous Growth, and not have cultivated and 
adorn'd their Ways of living, by induſtrious Ma- 
nagement, and by Variety of Arts and Inventions, 
For what Prejudice could it have been to their ori- 
ginal Innocence and Integrity, if, upon the Multi- 
plication of human Race, they had divided into ſe- 
te Societies in the Forms of Commonwealths ? 
And what Notion can we frame of ſuch Societies, 
without the Addition of poſitive Laws and Conſti- 
ions ? 
"Xl Moral Entities, fram'd with Analogy to Sub- 
ſtances, are call'd moral Perſons * ;, which are either 
particular Men, or ſeveral join'd in one Body by 
ſome moral Tie, conſider'd with the State and Office 
which they maintain in common Life. Moral Per- 
ſons are either Simple, or Compound. The Simple, 
according to the Difference of their Poſts and Em- 
loyments, are either Publick, or Private; as their 
ty is immediately apply'd, either to the Benefit 
of civil Society, or to the particular Advantage of 
3 every private Member. Publick Perſons, by the 
general Cuſtom of the Chriſtian World, are divided 
into Civif and Ecchefiaſtical. The former + are either 
Principal, or Inferior. Of principal Perſons, ſome 
adminiſter Affairs with a ſupreme Power; others ei- 
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ther execute ſome Part of the Adminiſtration by 
Commiſſion from the ſupreme Power, who are pro- 
perly call'd Ma iſtrates, or elſe aſſiſt with their Ad- 
vice and Counſel in the Management of the Com- 
monwealth. The Inferior perform a leſs noble Ser- 
vice to the Community, and act under the Magi- 
ſtrates, with reſpect to their publick Capacity. In 
War the Officers, whether of higher or lower Com- 
miſſions, anſwer to Magiſtrates, and are aſſiſted, in 
Subordination, by the common Soldiers. We 
reckon Men of that Profeſſion amongſt publick Per- 
ſons, in as much as they are authoriz'd by the ſu- 

reme Power, either immediately or mediately, to 

Arms in the Service of the Commonwealth. 

There is likewiſe a peculiar Species of politick Per- 
ſons, which we may ſtile Repreſentatives, becauſe 
they ſuſtain the Character of other Perſons : Such 
as, being inveſted with the Power and Authority of 
acting by another, do in his room tranſact Buſineſs 
with the ſame Force and Validity, as if he himſelf 
had manag'd it. Of this Kind are Legates, Vicars, 
Burgeſſes, &c. | 

A new Diſtinction hath been brought in of late, 
between Miniſters 5 of a repreſentative Character, 
who are Embaſſadors properly ſo call'd ; and Mini- 
ſters of the ſecond Order, as Exvoys or Reſidents, 
who do not, like the former, expreſs the full Power 
and Grandeur of their Maſters “. 

With Reſemblance to theſe publick Repreſenta- 
tives, Tutors and Guardians are concern'd for pri- 
vate Perſons, as they manage Affairs in behalf of 
Pupils or Minors given them in Charge. 

On this Point Mr. Hobbs is miſtaken, when he 
will have it frequently to happen in Communities, 
that a Man ſhall bear the Perſon of an inanimate Thing, 
which therefore is itſelf not properly a Perſon ; as ſup- 
poſe of a Church, an Hoſpital, a Bridge, &c. For 
there appears no Neceſſity of introducing a Fiction 
of Law, to conſtitute Perſons by whom any of 
theſe ſhould be repreſented. It being more natural 
to ſay in plain Terms, that particular Men are im- 
power'd by the Community, to collect the Revenue, 
ſettled for the preſerving of ſuch Places, or Things, 


De Roman Lawyers ordinarily reſtrain the Word Perſon to thoſe that are Free: And rank their Slaves amongſt the Goods they 


poſeſed. e Liviat. cap. 16, 


1 In oppoſition to Revelation, and 


ticular Rules of the Civil Laws of every Country, from whence ariſe three diſtinct Sci. 


— 
—— — 


ences, vis. The Law of Nature, which is common to all Men, without Exception; Civil Law, which is, or may be, different, ac- 
cording to the Intereſt of every State; and Moral Theology. See the Author's Abridgment of the Duties of a Man and Citi- 


zen. Pref. F. 2. of my Tranſlation printed for the fourth 


ime in 1718, 


* I did not know whoſe Words theſe are, which our Author cenſures ; and Mr. Hertius, who had greater Opportunity than I 


to know it, was probably as ignorant who the Author was, fince he does not point him out. 


ſage itſelf in Boecler's Preface to Grotius, As to the 


p. 31. 


But I have ſince met with the Paſ- 


Queſtion, tis one of the moſt impertinent; for our Author elſewhere 


acknowledges, that it is very hard to imagine, how a Propriety of Goods and Government, on which our whole Lives now are ſpent, 
could have Place in our State of Integrity. See his Spicil. Fur. Nat. c. 2. . 9. and his Comment. ſuper. inven. Vener. Lipſ. pulls, 
þ. 386. Nevertheleſs ſome others have treated ſeriouſly upon this frivolous Queſtion ; as Mr. Thomafius Inft. Furiſpr. Divin, Lib. i. 
c. 2. F. 37, 38. and Mr. Hertius in his Elem. prud. Civil. J. i. Sea. 3. F. 5. 


There is another Reaſon, why they are call'd fo, and that is, that they are ſettled in publick Employs, by the Authority of a 
civil Society, or of them that govern it, Whereas private Employments depend upon the Will and Choice of every Man, unleſs 


the State will interpoſe and conter them. 


* Why does he not define what is meant by Perſons political, or civil? They are ſuch, as (for ſo our Author himſelf ſpeaks, 
Elem. Juriſprud. Univerſ. p. 23.) adminiſter, by publick Authority, thoſe Aﬀairs which have a particular regard to civil Society, 


conſider' d as ſuch ; whereas Eccleſiaſticks are to take care of Matters of Religion only. 


Theſe laſt, though they ought to be 


ſubject to their Sovereigns in temporal and civil Matters at all Times, yet may, and ought, alſo, to be independent, as to Spirituals, 
provides they are reduced to their juſt Bounds, ſo as not to diſturb the eſtabliſh'd Religion: And the Reaſon of it is, that as Re- 


gion is a Thing, in its own Nature, free, ſo it has no Concern, 


at leaſt directly, with civil Society, whcrefore every eccleſiaſtical 


Society may do what it judges for the Intereſt of Religion, provided it encroaches not upon any Prerogative of the Civil Power. See 


What ſhall be ſaid hereafter, Lib. vii. ch. 4. f. 11. Note 2. 


Nevertheleſs, I do not aſſert any Thing here, which may be a Foun- 


dation for any Principles contrary to the Eng/;/ Author, Of the Rights of the Chriſtian Church. 


* The Author here quotes the Work of Mr. Wicquefort, entituled, The Embaſſador, and his Office, printed in 1677 without a 
ame, and under a different Title, viz. Memoirs concerning Embaſſadors ; but lately publiſhed, with many Additions, as above, 


This is a viſible Miſtake in our Author, who has aſſerted the contrary of what he thought, and I am ſurpris'd that Mr. Hertius, 


who review'd, and corrected, the Text of the Original, in a 


reat Number of Places, ſhould let flip ſo groſs an Overſight, in the laſt 


* pat Edition of 1706. This Profeſſor is otherwiſe in the right to reject the Sentiments of ſuch Men (as Charles Paſcal, Richard 
Zoucheus, &c.) who affirm that Embaſſadors, properly ſo called, are as their Maſter himſelf, who ſends chem; inſomuch, that the 


Ince or State, to whom they are ſent, ought to give them the ſame Honour they would to their Maſter. 


The Character of an 


baſſador certainly gives neither the Dignity nor Title of a Sovereign, and ſuch a Miniſter muſt not pretend, becauſe his Maſter 
= a Superiority above another Prince, that be muſt perſonally be preferred before him. See what our Author lays, Lib. viii, 


ch. 4. J. 20, 


and 


— 
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and to carry on and ſuſtain any Suits that ſhall ariſe 
on thoſe Accounts. 

The Variety and Diviſion of ecclefiaſtical Perſons 
is obvious to every Man, according, to the particu- 
lar Religion in which he hath been bred up. Nor 
can any Man of Letters be at a Loſs to apprehend 
what Kinds of Perſons are founded in the Manage- 
ment of Schools. 

Private Perſons are of a vaſt Latitude and Extent 
yet their principal Differences may be taken, frft, 
from their Buſineſs, Craft, or Trade, which im- 
ploys their Pains, and exhibits their Livelihood : 
And theſe are, either creditable and genteel, or ſuch 
as ſeem to carry in them more Baſeneſs, or Drudgery. 
Secondly, from the Condition, or, as we may ſay, 
the mora! Situation which any one obtains in a Com- 
munity z-in which reſpect one is a Citizen, with 
more or fewer Privileges ; another a Sojourner, and 
a third a Stranger. Thirdly, from the Place in a 
Family, upon which Account one is ſaid to be 4 
Houſholder, which may comprehend the Perſon 
of a Huſband, a Father, and a Maſter ; another is 
call'd a Wife, another a Son, another a Servant: 
Theſe may paſs for the — Members of a Fa- 
mily; the extraordinary are Gueſts and Lodgers. 
Fourthly, upon Account of Race and Birth ; whence 
ariſe Nobles (divided into different Degrees in diffe- 
rent Countries) and Plebeians. Fifthly, from Sex 
and Age, whence come the Differences of Man and 
Woman, and the Diſtinctions founded in Childhood, 
Youth, Manhood, and Old-Age *. For though 
the Diverſity of Sex, and Number of Years, are not 
of external Impoſition, yet in the Method of a ſocial 
Life, they involve ſome Kind of moral Notion ; in 
as much as different Actions are becoming in diffe- 
rent Sexes, and Perſons of various * Ages require a 
various Treatment and Application. 

XIII. A Compound moral Perſon is then conſtituted, 
when ſeveral individual Men are ſo united together, 
that what they will or a# by Virtue of that Union, 
is eſteem'd a ſingle Will, and a ſingle Act, and no 
more. And this is ſuppoſed to be done, when the 
particular Members ſubmit their Wills to the Will 
of one Man, or of one Council, in ſuch a Man- 
ner as to acknowledge, and to deſire others to 
acknowledge, for the common Act and Deter- 
mination of them all, whatever that Man, or that 
Council ſhall decree or perform, in Matters which 
properly concern ſuch an Union, and are agreeable 
to the End and the Intention of it. Hence it comes 
to paſs, that whereas in other Caſes, when many 
Men will er act any Thing, we conceive ſo many 
diſtin&t Wills and Acts as there are in Number natu- 
ral Perſons, or human Individuals; yet when they 
cloſe, and form a compound Perſon, they are ſuppoſed 
to have but a ſingle Will, and every Action which 
they perform is conſtrued as one only, although.a 
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Number of natural Individuals concurs in its Pro- 
duction. And hence ſuch a compound Perſon doth and 
ought to obtain ſome particular Goods and Rights 
which none of the Members, in their private and * 
parate Cy can claim or arrogate to themſelyeg i 

Here alſo we muſt remark, that as natural Bodies 
continue the ſame, although in length of Time, b 
ſlow and ſilent Degrees they receive a conſiderable 
Alteration from the various Acceſſions and Deſer- 
tions of their Particles; ſo by the particular Suc- 
ceſſion of Individuals,” the Identity of the compound 
Perſon is not injur'd; unleſs at one and the ſame 
Time ſuch a Change ſhould arrive, as would entirely 
take away the Nature and Conſtitution of that united 
Body. On which Point we ſhall be more large in 
another Part of our Work. 

Compound moral Perſons, or Societies, may, after 
the Manner of ſingle Perſons, be divided into Publick 
and Private, And the former again are ſubdivided 
into Sacred and Civil. Of the Sacred, ſome we 
may call general, as is the Catholick Church, and 
likewiſe any particular Church, whether compre- 
hended within the Bounds of ſuch a Nation, or di- 
ſtinguiſhed from others by publick Forms of Con- 
feſſion. Others Peculiar, as are Councils, Synods, 
Conſiſtories, Preſbyteries, &c. Civil Societies are 
alſo either general, as a Commonwealth, of which there 
are many Species, as ſimple, compound, regular, 
and irregular ; or particular, as a Senate, an Order 
of Knights, a Tribe, a Parliament, &c. Armies 
may be called military Societies, and conſiſt of 5 Re- 
giments, Troops, Cohorts, Companies, Sc. 

Amongſt private Societies we do not only reckon 
Families, but all the“ Colleges, or Corporations in 
a Kingdom, or a City, as thoſe of the Merchants, 
of the Artificers, and the like. To make a minute 
Catalogue of every Species we think unneceſſary to 
our preſent Deſign. 

XIV. Concerning the Nature of fmple moral Per- 
ſons, we have this farther to obſerve; that as one 
and the ſame Man may be in ſeveral States together, 
7 provided they do not claſh with each other, ſo he 
may ſuſtain ſeveral Perſons together, upon Suppoſi- 


tion that the Duties attending thoſe Perſons may be 


perform'd together by him. For, though upon a 
natural Account one cannot be both a Huſband and 
a Wife, both a Son and a Daughter; nor in a.moral 
Conſideration, at the ſame Time, a Maſter and a 
Servant, a Judge and a Priſoner, a Party and Wit- 
neſs ; yet nothing hinders why the ſame Man may 
not be (for Example) at Home a Houſholder, a Se- 
nator in Parliamerit, an Advocate in the Halls of 
Juſtice, and a Counſellor at Court. In as much as 
thoſe particular Offices do not require and engage 
the whole Man; but may, at different Times, be all 
conveniently adminiſtred *, And upon this Prin- 
ciple the wiſer Heathens undertook to defend 


«2 Cicero Off. Lib. i. Ch. xxx. We muſt underſtand, that we are by Nature inveſied, as it were, with two Perſons, or Capacities ; 
one common to Mankind, on Account of our being Partakers of Reaſon, and of that Excellence by which we ſurpaſs the Beaſts ; the other 
proper to particular Men. A third is caſt upon us by Time or Chance: A fourth we undertake and accommodate to ourſelves ł our own 


Jud, ment. 


Idem de Oratore, Lib. it. Ch. xxiv. 1 ſuſtain three Perſons at the ſame Time; mine own, the Adverſary's, and the Tuage's. 


— 
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In the Civil Law ſome other Diſtinctions ariſe among Perſons from their Age and Sex. See Mr. Douar's Civil Laws in their 
natural Order, Lib. i. Tit. II. Se. I. of the Preliminaries ; and the Interpreters upon the Digeſt. Lib. i. Tit. V. De flatu Hominum. 
2 Ages is not in the Original, but the Manner of Reaſoning, and Beginning of the Sentence, require the Addition of it, as our 


Author himſelf does in his Elements Juriſpr. Univer. p. 28. from whence all this is abridg'd. 
3 As for Example, No private Perſon hath a Right to puniſh Criminals, although the Right to do it proceeds originally from 


private Perſons ; the Sovereign only has that Power. 
4 See Lib. viii. Ch. XII. 


s Our Author expreſles theſe Parts of an Army according to the Manner of the Romans, as Legio, Turma, Cohors, Manipulus, 
&c. to which we have no Terms that will exactly anſwer, and therefore we are forc'd to tranſlate them thus. See the Treatiſes of 


Juſtus Lipſius upon this Matter. 


6 Collegia is a Name given to the Aſſemblies of ſome particular Society of Men, of one Trade, or Calling, in a City, or Corpora- 
tion, and ſuch were the Collegia, or Societies of Coachmen, Augurs, /Eſculapius, or Health, Dendrophori, or Timber- Merchants, &c. 
as we have at London, Companies, or Collegia of Mercers, Drapers, &c. Vide Mr. DomaT, Of publick Right, Lib. i. Tit. xv. 

7 Mr. Hertius has treated at large of this, and illuſtrated it by a oe Number of Examples, in his Diſſertation, De uno homine 


plures er cm which makes up a Part of the third Tome o 


the Mein, A. D. 1700. 


"$ 


his Commentaries, and ſmall Tracts. Printed at Frankfort on 


Polytheiſm, 


- 
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beiſm , which they knew well enough was 
— to Reaſon: For, their Excuſe ws, they 
only conceived ſuch a Number of Perſons in the 
fame ſupreme Being, as might anſwer the Variety of 
Operations which proceeded from his Eſſence and 
ture 
* very plain from the Name and the Notion of 
Impqſition, that when a Man enters on the Capacity 
of a new Perſon, there is no natural C_ ro- 
duc'd in him, no Generation of new natur ua- 
lities, no Augmentation of old ones; but what- 
ever accrues to him from this Relation, is compre- 
hended within the Sphere of moral Things. So 
when a Man is declar'd Conſul, he is made ne'er the 
wiſer, nor when he lays down his Office, doth he 
lay down any of his Parts with it. Though ſome 
have obſerv'd, that the Splendor of Men's Dignity 
hath frequently a ſtrong Influence on their Actions, 
and that many Men have made very differerent Fi- 
gures in a publick, and in a private Station *. But 
we may reckon theſe Fancies amongſt the common 
Deceptions of ight, occaſion'd by gaudy Pomp 
and Shew. The Caſe being much the ſame, as when 
Country People imagine the Name and Title of 
Doctor to have ſome Share in the Force and the 
Succeſs of a Preſcription ©. Except indeed, that 
ſome kinds of Parts and Diſpoſitions are rouz'd and 
enliven'd by Buſineſs ; and on the contrary, lie dor- 
mant in a State of Eaſe *. Yet there is no Queſti- 
on to be made, but that when God Almighty im- 
poſeth a peculiar Charge and Perſon on any Man, he 
can, and often doth, indue him with extraordinary 
Qualities, beyond the Meaſure of. moral Acquire- 
ments; as is evident from the holy Scriptures *. 
From what hath been offer'd on this Subject it 
appears, that the Jews heretofore attributed too 


large Effects to their Regeneration, by which the new 


Perſon of a Proſelyte of Juſtice was impos'd on a 
Gentile ; as, when they affirm*d, that there was no 
Force remaining in his former Kindred 3 that he 
ought not to * or uſe as Relations, his Bre- 
thren, Siſters, or Parents; nor his Children begot- 
ten in his firſt Condition. The Cauſe of this Er- 
ror was their abſurd Belief, that a new Soul was in- 
tus'd into the Proſelyte. 

XV. It may not be amiſs, in the laſt Place, to 
obſerve, that Men ſometimes frame a kind of Sha- 
dows, or Images of moral Perſons, for the repre- 
ſenting of them in Sport and Jeſt. Whence it 
came to paſs, that the Term of Perſon hath been 
peculiarly challeng*d by the Stage. The Eſſence of 
a feigned Perſon conſiſts in this, that the Habit, Ge- 


ſture, and Speech of another rea! Perſon be nanaſome- 
ly expreſs'd : Thus the whole Procedure bears only a 

ountenance of Mirth, and whatever ſuch a ficti- 
tious Actor ſays or does, leaves no moral Effet be- 
hind it, and is valu'd only according to the Dexte- 
rity and Artifice of the Performance: For which 
Reaſon we may, by the way, juſtly wonder, why 
Peter , Biſhop of Alexandria, approv'd of the Bap- 
tiſm which Athanafius, when a little Boy, had ad- 
miniſtred to one of his rr fellows. | 

But the Impaſition which produceth true moral 
Perſons, is allow'd no ſuch Liberty ; but ought al- 
ways to preſuppoſe ſuch Qualities, as may contri- 
bute to the ſolid Uſe, and real Benefit of human 
Life: And he that in conſtituting Perſons hath not 
a Regard to theſe Endowments, is to be eſteem'd 
an extravagant Buffoon, and a vain Inſulter over 


Mankind. Thus Caligula might have made a 


Conſul of the moſt wicked, or of the moſt ſenſeleſs 
Wretch in Rome, provided the Man had been a 
free Citizen, and could at leaſt have perform'd the 
common and formal Part of that Office : But to de- 
ſign his Horſe Incitatus the ſame Honour, was 4 
Pitch of Madneſs, and of inſipid Raillery : nor a 
leſs Impudence, than when he ſet him up for a 
Maſter of a Family, and gave him a Houſe and 
Furniture; where there was good Entertainment 
138 for Gueſts invited in the Name of the 

eaſt". An equal Madneſs was it, as well as a hor- 
rid Impiety, that many of the Ancients, to flatter 
their Princes, their Founders of States, and other 
Worthies, rank'd them, after their Death, in the 
Number of the Gods. And what to think of the 
Canonization amongſt the modern Papiſts, no Man 
of Senſe is at a Loſs. 

XVI. As to Things conſider'd as they are the Ob- 
jets of Law *, there ſeems to be no Occaſion of 
ranking them under the Head of moral Entities. For, 
though Men are conceiv'd as different Perſons, up- 


on Account of their different State or Office, yet 


Things do not raiſe ſuch diſtin Notions in us, 
with reference to their Owners, whether ourſelves 
or others, or whether the Propriety be yet uncer- 
tain. When at firſt ſome Things fell under parti- 
cular Right and Dominion, and others were left 
exempt, we muſt not fancy, that they themſelves 
acquir'd any new Qualities z it ſeems rather, that 
upon introducing this Propriety of Things, a moral 
Quality aroſe amongſt Men, of which the Men were 
the Subjects, and the Things only the Terms: For, 
as during the primitive Communion of Goods, any 
Man a Right of applying to his proper Uſe, 


* SENEc, de Benef. Lib. iv. Ch. vii. There may be ſo many Appellations of God, as there are Employments. | 

» Maxim. Tyrrvs. Diſſert. xxiii. - The Gods are one in Nature, though many in Name. But we, ſuch is our Ignorance, aſſign 
them different Titles, according to the different Helps and Favours which they afford Mankind. 
868 


5 Purpura vendit 


Cauſfidicum, dvendunt amethyſtina; convenit illis, 


Et ſtrepitu & facie majoris vivere cenſus. Juv. Sat. vii. 5. 135, &c. 


© Pide Corn. Nep. Alcibiad. Ch. 1. 


* Vide Exod. iii, iv. Deut. xxxiv. 9. 1 Sam. x. 6, 9. Matt. X. 1, 19, 20. 


f Vide Selden de J. N & G. Lib. ii. Ch. iv. 


s Sozom. Lib. ii. Ch. xvii. Add the Argument of the Biſhop of Minorca in the Council of Trent, by Father Paul, B. ii. concernin 


the Intention of the Miniſter in the Celebration of the Sacrament. 


in Tacitus, An, iv. Ch. xxxvii, xxxviii. 
in the 4th and 5th Books. 


n Sueton. Calig. Ch. lv. i See Tiberius's Speech 


t The different Diſtinctions of Things with Reference to Law, will be explain'd 


* The Author might have cited here, what Xenophon 


* See Mr. Le CLerc's Bibliothegue Choifie ; i. e. Choice Library, Tom. iii. Art. i. $4 
ts in the Mouth of Simonides, in his Dialogue intitled Hiero, 


1 * a a, 


"ANN" Twcrys Juxer, EFc. i. e. I believe there is a Character 3 a certain Privilege which the Gods have annexed to the 
Perſon of a King; which not only renders a Man more beautiful, but alſo makes us regard him with more Admiration when 
he is inveſted with Power, than we would do were he a private Man. Certain it is, that we find ourſelves much more delighted 
to converſe with our Superiors than our Equals. F. xix. Ed, Græc. Gall. & Cap. viii. v5. Ed. Oxon. 

t 


3 The greateſt Number of learned Men reje& this Story, becauſe (as they prove) S. 


anaſius was eighteen Years old, when 


this pretended Bapti/m was adminiſtred. See the Life of this Father written by the Benedictines; but it is ſufficient for our Au- 


thor's Deſign, that the Fact was poſſible. 


A witty Speech of Anti/thenes deſerves our Notice in this Place. He adviſed the Athenians, upon a certain Time, to de- 
cree, That hereafter Aſſes ſhould be called Horſes. Some preſent replied in Banter, That can't be. But, Gentlemen, (ſays he) you can 
chooſe for your. Generals Men that know nothing of warliks Affairs, and whoſe Qualifications confit only in having a greater Num- 


ber of Voices, Diog. Laert, Lib. vi. $. 8. Edit. Amſt. 
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what equally belong'd to all; ſo, when once Ma- 
ſters or Owners were conſtituted, there ſprung up 
a Right in each particular Maſter of diſpoſing how 
he pleas'd of his own, and an Obligation in all other 
Maſters to abſtain from his Poſſeſſions. But the 
Things themſelves obtain'd nothing hence, but an 
extrinſecal Denomination, as they make the Object 
of ſuch a Right, and of ſuch an Obligation. So 
when certain Things are ſaid to be holy, or ſacred, 
no moral „ of Holineſs inheres in the Things; 
only, an Obligation is laid upon Men to treat them 
in ſuch a particular Manner: And when that Ob- 
ligation ceaſeth, they are ſuppos'd to fall again into 
romiſcuous and ordinary Uſe. Yet if, ſtill, any 
an will poſitively maintain, that there are ſome 
Things, as well as 3 which ſhould be call'd 
moral, he muſt take Care ſo to explain himſelf, 
that he may be underſtood to attribute. this Mora- 
lity to the Things, not formally, as if it were in- 
_— but only objefively, as it is terminated in 
em *. | | 
XVII. Thus much of thoſe moral Entities which 
are conceiv'd with Analogy to Subſtance, We are 


now to enquire about thoſe that are really and for- . 


mally Modes, and paſs in our Notion as ſuch, 
Modes may be conveniently enough divided into 
Modes of Affection, and Modes of Eſtimation : Ac- 
cording to the former, we ſuppoſe Per/ons to be 
affected in ſuch and ſuch a Manner; according to 
the latter, both Things and Perſons may be rated 
and valu'd. The former fall under the Name of 
Quality, the latter of Quantity ; if we take both thoſe 
Terms in the moſt extended Senſe. Qualities, fo 
far as concerns our Buſineſs, may be divided into 
formal and operative. Formal Qualities are ſuch as 
do not tend, nor are directed towards any Act or 
Work, but agree and are join'd with the Subject, 
in the Manner of pure and naked Forms : Whence 
we may likewiſe call them fmple Attributes. Opera- 
tive Qualities are either primitive, or derivative, By 
the primitive, a Thing is conceiv'd fit and able for 
ſuch. an Act: They are divided into internal *, and 
external *, and may be term'd moral paſſive Qualities, 
The derivative are thoſe which proceed from the 
primitive, and are the? Ads themſelves, as the for- 
mer were the Powers. 

XVIII. Among moral Attributes, Titles have a 
conſiderable Place, which are apply'd for the Di- 
ſtinction of Perſons in civil Life, with Reference to 
their State and their Eſteem. They are chiefly of 
two Sorts : Some directly ſignify the Degree of the 
Rate and Value, which Perſons bear in common 
Account, together with the Qualities peculiar to 
Men of that Rank ; but the State itſelf they only 
denote indirectly, and by the Bye, and that either 
more clearly, or more obſcurely, according as ſuch 
a Title is uſually attributed to few, or more 
States, Of this Kind are thoſe honorary Epithets, 
commonly profines to the Names of great Perſons, 
as Marks of general Reſpect : As, The moſt Serene, 


The moſt Eminent, The moſt Iluſtrious: The Signi. 
fication of which riſes higher, or falls lower, ac. 
cording to the Condition of the Subſtantive to 
which they are join'd. Other Titles direct ſignify 
ſome particular State, or ſome peculiar Seat and 
Place in a Sate, but indireciiy denote that Degree of 
Value and Repute, which uſually accompanies ſuch 
a State: as are the Names of moral Perſons, of 
thoſe eſpecially who fill any Poſt of Henour. Now 
theſe Titles are not conſider'd, as they are only No- 
tions repreſenting to one Man's Underſtanding the 
State and Office of another, but as, by Virtue of 
human Impoſition, they declare the Power and au- 


thority of the Perſon that enjoys them. So that 'tis 


not a vain Contention about empty Ceremonies, 
when Men frequently have ſuch hot Diſputes and 
Quarrels about Titles: Becauſe, upon the Denial of 
a Title, we are ſuppos'd at the ſame Time to deny 
the S/ate, the Office, the Power and the Rights, 
which ſuch a Title generally expreſſes, or includes, 
But here we muſt be ſure to obſete, that the Im- 
fe of moſt Titles is not perpetual and uniform; 
ut in different Countries, and in the ſame Coun 

at different Times, admits of very large Altera- 
tions. Thus the Titles of the firſt Kind which we 
mention'd (or the honorary Epithets) made uſe of 
by our Anceſtors, how mean and little do they 
ſound to the Ears of our own Age : While what 
was heretofore thought a worthy Mark for the great- 
eſt of mortal Men, ſhall now be deſpiſed by an in- 
ferior Scribler? For which reaſon the Increaſe of 
ſuch Titles does not always argue the increaſe of 
Dignity ; but when the Tiles ſwell higher, while 
the Thing itſelf maintains its firſt Condition, their 
Value and Price is ſuppoſed to be conſiderably de- 
baſed. Sometimes, alſo, a certain Title is affixed by 
way of Elogy and Complement to ſome particular 
Order, becauſe the Quality or Thing meant by that 
Title, is, or ought to be conſpicuous in the Gene- 
rality of the Members belonging to ſuch an Order. 
And hence thoſe Members, who are not really poſ- 
ſeſs'd of the Thing, do however enjoy the Title ©, 
Thus in the Order of Men of Letters, many Per- 
ſons are ſaluted with the Appellation of moſt famous, 
and moſt learned, who are as much any thing elſe in 
the World as what thoſe Terms ſignify. And ſo 
too, an idle unactive Nobleman muſt have Induſtry, 
and Strength, and Valour applied to him in our Ad- 
dreſſes. It happens likewiſe very commonly, that 
private Men, or others, either advance or diminiſh 
the Titles of Perſons, as they judge it convenient 
for the preſent Condition of their Affairs to flatter 
and careſs, or to deſpiſe and vilify them. And 
even in the latter Sort of Tilles, as we above divided 
them, it frequently falls out, that the Ti//e may con- 
tinue,  tho* the Thing itſelf, or the Dignity and 
Right be in a high manner either better*d or im- 
pair'd. And farther, *tis- very uſual, that in diffe- 
rent Countries the ſame Word ſhall expreſs v 

different Degrees of Honour. And therefore it 


The different Diſtinctions of Things, in relation to Right, ſhall be explain'd in Lib. iv. and v. See the Inftir. Lib. ii. Tif. i. & 
Digeſt. Lib. i. Tit. viii. De rerum Diviſione, as alſo Mr. DowaT's Civil Laws, in their natural Order in the Preliminaries, Tit. iii. 

Modi affetivi : Words hard to be tranſlated. The French renders them, fimple Modes; becauſe, as our Author explains 
them, they only modify ; 4. e. diſpoſe moral Perſons. But this comes to the ſame Thing. | 

3 Internal Qualities are ſuch, as are really inherent in a Perſon, as Power, Right, Obligation; as, alſo, ſuch paſſive Qualities, 
of which our Author treats in F. 20. following. It were to be wiſhed, that our Author had been clearer in his Diviſions, which 


are not very methodical, 


External Qualities are ſuch, as are not annexed to the Perſon, but reſiding in external ObjeQs, make an Impreſſion upon the 


Perſon, See F. 21. following. 


s Viz. Theſe derivative Qualities are nothing but the Effect and actual Uſe of the primitive Qualities. In a Word, our 
Author ought to have avoided all this Jargon and unprofitable Diſtinctions of the Schools. 


„Hence it is, that Cicero calls Titles o 


Honour no certain Marks of Dignity, Lib. x. Epi. ad famil. Ep. vi. and obſerves, 


a little after, that during the Troubles of the Commonwealth, ſeveral Perſons were honoured with the Title of Confuls, who 
were altogether unfit for that Dignity. I ſhall give the Paſſage which M. Hertizs cites, but incorreAly. Complures in perturba- 
tione Reipublice Conſules didi, quorum nemo Conſularis habitus, niſi qui animo exiſtit in Rempublicam conſularis. See The Art of 


Thinking, Part ii. Ch. vii. F. 2. and The New Letters of Mr. BayLe, on the Occaſion of his 


nous Hiſtory of Calviniſm. Let. iv. F. 3, 4, 8. As alſo Grotius De jure Belli & Pac. Ei: it, Cap. 21. f. 8. Nam. 25 4 
1 wo 


eneral critical Remarks on Ma1m- 


a very unſkilful Head, to place in the 
_— ? all thoſe who bear the ſame Title all over 
the World *. It muſt not be forgot, that ſometimes 
a bare Title is attributed to a Man without the Thing, 
or without the Offices and the Profits which uſed to 
attend ſuch a Title; only to this Intent, that he may 
hence obtain the external Enſigns and Badges of the 
Honour, and may acquire a more creditable Place 
and Seat in the Community of which he is a Mem- 
ber. Laſtly, It is worth remarking, that chiefly in 
the Titles of the principal Houſes of Europe, the 
ſame Title ſometimes imports both the Family, and 
the Poſſeſſion of the mention'd Territory; ſome- 
times the Family only, without the Poſſeſſion, yet 
with the Right of ſucceeding to it, according to the 
due Courſe and Order of Inheritance. 
XIX. Moral operative Qualities * are either active 
or paſſive. Of the former the moſt noble Species 
are Power, Right, and Obligation. Power is that by 
which a Man is enabled to do a Thing lawfully and with 
a moral Effet : Which Effect is, That the Perſon 
exerciſing this Power, ſhall lay an Obligation on 
others to perform ſome certain Buſineſs, which he 
requires, or to admit ſome Action of his as valid, 
or not to ſtop and hinder it; or that he ſhall confer 
on others a Licenſe of doing or poſſeſſing ſomething, 
which Licenſe they did not before enjoy. Whence 
it appears how wide this. Quality runs, and how 
very diffuſive it is of itſelf, Power, with reſpect 
to its Efficacy, is divided into perfect and imper fect. 
The former is that, the Exerciſe of which may be 
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unlawfully to let and oppoſe it. Now Force is chiefly 
applied, within the Bounds of the ſame Commu- 
nity, by an Action at Law, and without theſe Bounds 
by a War. The latter, or imper feft Power, is that, 
the Exerciſe of which if any Man is unlawfully pro- 
hibited, he may be ſaid indeed to be inhumanly 
dealt with, yet he has no Right to defend it, either 
by Proceſs of a Court, or by the Force of Arms, 
unleſs this Inefficacy or Imperfection is ſupplied 
with abſolute Neceſſity. With reſpect to its Sub- 
ject, Power is further divided into perſonal and com- 
municable. The former is ſuch as one Man cannot 
lawfully transfer to another. But then this muſt be 
conſider'd under ſeveral Differences. For ſome 
Powers are ſo cloſely united with the Per ſon, that 
the Acts belonging to them cannot rightly be exer- 
ciſed by another. Such is the Power of the Huſband 
over the Body of his Wife, which no Laws allow 
« Vide Lib. li. D. de Recept. Lib. xiii. D. ad L. Aquil. 


aſſerted even by Force, againſt thoſe who endeavour 
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him to diſcharge by a Deputy. In ſome again, tho” 
we cannot transfer the Poſſeſſion, yet we may by 
Delegacy commit the As to the Adminiſtration of 
others; but in ſuch a manner, that the whole 
Strength of their Authority muſt be deriv'd from 
him, in whom thoſe Powers are originally ſeated. 
Of this Kind is the Power of ſuch Kings as are con- 
ſtituted by the Will of the People : For they can- 
not transfer the Right of Reigning to another, and 

et they may uſe the Service of Miniſters for the 
R of the Alis belonging to that Right. 
Communicable Power is ſuch as may be late fully de- 
voly/d upon others ; and that either at the Pleaſure 
of the Perſon ſo devolving it, or by the Authority 
or the Conſent of a Superior “. 

Laſtly, In reſpect of the Objects, the Generality 
of Powers may be reduced to four Heads: For they 
regard either Perſons or Things; and both theſe as 
they are either our own, or other Mens. A Power 
over our on Perſons and Actions is called Liberty , 
5 the different Acceptations of which Word ſhall be 
hereafter diſcuſs'd. This muſt not be conceiv'd as 
a diſtin& Principle from him who enjoys it, or as an 
Authority of obliging himſelf to any Thing which 
is oppos'd by his Inclinations ; but as a Licenſe to 
diſpoſe of himſelf and of his Actions, according to 
his free Pleaſure z; which at the ſame Time includes 
a Negation of any Impediment, proceeding from a 
ſuperior Power. A Power over our own Things or 
Goods, is called ? Property. A Power over the Per- 
ſons of other Men, is properly Empire or Command *, 
A Power over other Mens Things, is what the Civi- 
lians term Service?. 

XX. Right is that moral Quality by which we juſtly 
obtain either the Government of. Perſons, or the Poſſeſ- 
ſion of Things, or by the Force of which we may claim 
ſomewhat as due to us. The Latin Word Fus is a 
very wide and ambiguous Term : Beſides the Sig- 
fication here uſed, it is taken for Law, and for a 
Syſtem or Body of municipal Laws or Conſtitutions, 
and likewiſe for a Sentence pronounc'd by a Judge. 
There ſeems to be this Difference between the Terms 
of Power and Right, that the firſt does more ex- 
preſly import the Preſence of the ſaid Quality, and 
does but obſcurely denote the Manner how any one 
2 it. Whereas the Word Right does properly 
and clearly ſhew, that the Quality was fair] got, 
and is now fairly poſſeſs'd. Yet becauſe the — 
Kinds of Power have, for the moſt part, a peculiar 
Name, which“ that Quality, by which we conceive 
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he calls internal. See F. 179. above. 


ſays, J. ii. c. 6. 


be, a transferring 
De Adoptionibus, in the Di e and Inflitutes. 

: = Cap. iv. of this Book, $. 2, 3. and Lib. ii. Cap. i 

e 


Tit. vii. De Receptis, gui 0 


Ee. . li. See 
7 See Lib. iv. * 


iv. 


9 See Book iv. Ch 

Book is entitled, The Law of Nature and Nations. 
un This is only proper in Latin. Pretor 

* nounce Law, even when he gives an unjuſt 


28 1 Note 2. - 
9. iv. Tit. ii. metizs cauſa, Cc. 
laid Lib, v. Cap. xi. $. 1. Note 4. Av 


xii. F. 1. 


E 


1 Y;de Mr. LX CLERc's Ars Crit. Tom. i. Part ii. Sect. i. Cap. 13. 
We muſt underſtand by theſe Qualities, ſuch as our Author calls Original and Primitive ; and, in that Number, thoſe that 


3 As for Example, If a Man refuſe to let us paſs through his Ground, though we do him no Injury, and we ean paſs no 
other Way, without great and manifeſt Danger, he is guilty of an inhuman Action towards us; which, nevertheleſs, does not 
licenſe us to offer him any Manner of Force; but if a Man finds himſelf attacked, and can't otherwiſe ſave his Life; as, when 
an Enemy proſecutes us furiouſly, then we may force a Paſſage. Pufend. Elem. Juriſpr. Univerſ. p. gr. See alſo what he 


4 Such was, among the Romans, the paternal Power, which a Father had obtained by adopting a Son ; for there muſt, alſo, 
of the - paternal - Authority, confirmed by the Magiſtrate, See Aal. Gel. Lib. v. Cap. xix. and the Titles 


autem imperare fibi, neque ſe prohibere quiſquam poteft ; i. e. No Man can command or forbid himſelf, Digef. Lib. iv. 
1 arbitrium, a. bs. Tir. h. ad Log, pull, Lg. l. OY 


This Authority is divided into, 1. Ab/olute, 2. Limited, ſee Lib. vii. Cap. vi. As alfo into, 1. Private, 2. Publick. The 

firſt is that with which private Perſons are inveſted for the Management of their private Concerns, conſider'd as ſach, to which 
may be referred the Authority of Parents over their Children, of Maſters over their Slaves, or Servants ; of ati Huſband over 
his Wife ; of a Schoolmaſter over his Scholars ; of a Tutor over his 
endowed with, as ſuch, for the Advantage of the civil Society. Pa 


ils, &c. The other is that which publick Perſons are 
lem. Juriſpr. Univerſ. p. 93, 94. 


1 Thus the Celle ion made by the Command of Fuftinian, is called the Civil, or Roman Law ; and in the ſame Senſe this 


Jus reddere dicitur, etiam 
. tence.”” See Digeſt. Lib. i. 
This relates to what the Interpreters of the Reman Law call, 
Ulpian the Lawyer, as Mr. Hertizs thi 
See Lib. I. Tit. xvi. De verborum 
my Remark on Grotius —_— Bell. & Pac. Lib. i. Cap. i. 5. 5. Net. 6. | 


inique decernit. * The Pretor is ſaid to pro- 

it. i. De Juftitia & Jure, Leg. xi. 22 
ad Rem, or, a Right to a Thing. See what is ſaid Lb. iv. 

, calls it, Jus crediti ; i. e. a Sort of active Debt. 


fgnificat. Leg. x. Ge. 2 


And what is 


2 ſomething 
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fomething to be due to vs, wants, we have 
it convenient to give it the name of Right in a pecu- 
Har manner, tho” we do not in other Places obtain 
from its more common Signification, as may be ob- 
ferved in the following Parts of this Diſcourſe. We 
a Right in the Claſs of active Qualities, as by 
irtue of it any Thing may be requir'd of others. 
It may likewiſe be rank'd in the Number of paſſive 
alities, as it impowers us lawfully to receive any 
Thing from others. For moral paſſive Qualities are 
thoſe by which we are ſaid to do or ſuffer ſomewhat, 
or to admit and receive it. Of theſe there are three 
Kinds : One according to which we rightly indeed 
admit ſomething, but in ſuch Manner, that neither 
we ourſelves have any Power of exaCting it, nor 
others any Obligation to give it : Such is the Ability 
of receiving a Gift purely under the Notion of a 
Gratuity. And that this Quality is not a mere Fancy 
and Fiction, is evident from this one Conſideration, 
that it may be reſtrained by a Law. A Judge, for 
Example, may be debarr'd the Liberty of taking a 
Gift from Parties engag'd in a Suit, under what Co- 
lour or Pretence ſoever. A ſecond Species is ſuch 
as puts us in a Capacity of receiving ſomething from 
another, not ſo, that we can force it from him againſt 
his Will, unleſs in Caſes of Neceſſity ; yet ſo, that 
he is oblig'd, by ſome moral Virtue, to pay or per- 
form it. This Grotius calls Aptitude, or Deſert. 
The third Species is that by which we are enabled to 
compel another to ſome Performance, even againſt 
his Will, to which Performance he is likewiſe fully 
oblig'd by the Force of ſome Law ordaining a Pe- 
nalty upon his Default. Here *tis worth our re- 
membring, that many Things in common reckoning 
paſs under the Notion of Rights, which if we would 
ſpeak accurately, we ſhould rather call * — 
tions, made up of Power and Right, in the ſtrict 
Senſe of thoſe Words: At the ſame Time involv- 
ing, or ſuppoſing, ſome Obligation, ſome Honour, 
or the like. Thus the Right or Privilege of being a 
Citizen, contains both the Power of exerciſing, with 
full Virtue, all Acts peculiar to the Members of that 
City, and, alſo, a Right of enjoying the Benefits 


proper to it, ſuppoſing in the Perſon an Obligation 


toward the Corporation. So, for Example, the 
Honours and. Degrees of learned Men include both 
the Power of performing certain Actions proper to 
ſuch a Dignity, and the Right of ſharing in the 


Profits of their Order; to which Notion there is 


further added the Height of Eſteem and Reſpect, 
which accompanies their Place and Title. 
XXI. An Obligation is that by which a Man is 
bound under a moral Neceſſity to perform, ad- 
mit, or undergo any Thing. The ſeveral Kinds of 
Obligations * will be hereafter infiſted on at large. 
There are alſo a Sort of * moral patible Qualittes, 
which are concciv'd to affect the Underſtandings of 


De Jure B. & P. Lib. i. Ch. i. J. 7. 


Men in fome certain Manner: As in natural Quali. 
ties, thoſe have obtain'd the Name of patible, which 
affect the Faculty of Senſation. Of this Order are 
Honour, Ignominy, Authority, Gravity, Fame, 
Obſcurity, and the like. | 

XXII. It remains that we ſubjoin fomething about 
the Modes of Eftimation, or the moral Quantities . 
For *tis evident, in common Lite, that Perſons and 
Things are rated, not only according, to the Exten- 
ſion of their natural Subſtance, or according to the 
Intenſeneſs of their Motion, and their other natural 
Qualities, confidered as they flow from the Princi- 
ples of their Eſſence; but, like wiſe, according to 
another kind of Quantity, different both from phy- 
fical and mathematical: And this Quantity Ait 
from the Impoſition and Determination of a rational 
Power. Now moral Quaxtily is met with firſt in 
Things, where it is called Price; fecondly in Perſons, 
where we term it Efteem; both which were included 
in the. Notion of Value “; and thirdly, in Aion, 
where it has not yet acquired 5 a peculiar Name. Of 
each Species we ſhall treat in its proper Place. What 
we have hitherto inſiſted on, about the Variety and 
Diſtinction of moral Entities, may ſeem ſufficient to 
our preſent Deſign. 

XXIII. We will only add this general Remark, 
That as moral Eulities owe their Original to Inpeſi- 
tion, ſo they draw their Continuance and their Changes 
from the . Cauſe; and when that once ceaſes, 
they immediately vaniſh, juſt as when we put out 
the Light, the Shadow inſtantly diſappears. Thoſe 
which are made by divine Impeſition, are not diſſolv'd 
but by the divine Pleaſure. Thoſe which are fram'd 
at the Will of Men, are deſtroy'd by the ſame 
Power, without the leaſt Alteration in the Perſons 
or Things, as to their natural Subſtance, For tho' 
it implies a Contradiction in the Nature of Things, 
that what has been done already, ſhould be made 
not to have been done; as that a Man, who has 
been Conſul, ſhould not have been Conſul; yet we 
find every Day how eaſy *tis to cauſe a Man not to 
be for the future what he has already been: And we 
lee, at the ſame Time, all the moral Entities that in- 
her'd in ſuch a Man, entirely defac'd, and leaving 
no real Footſteps behind. For *tis impoſſible that a 
moral Entity ſhould ever grow up to the Strength 
and Force of a natural Quality. hence *tis a very 
weak Thing to believe, that when a Man is conſti- 
tuted ſuch or ſuch a Perſon, an indelible Character 
is imprinted on him barely by Virtue of that moral 
Impoſition: For thus, when a Commoner is created 
a Nobleman, he only acquires new Right, but does 
not at all change his Subſtance, or the Qualities 
founded in it: And if a Nobleman be degraded, 
he only forfeits the Right of his Order ; but the 
Benefits he holds from Nature, remain perfe& and 
unimpair'd *. 

Vide Lib. i. Ch, iv. 


— — 


2 See Cap. vi. 5. 5 of this Book, and Lib. iii. Cap. iv. 
3 Our Author calls 


1 See Cap. vii. $. 7. where we ſhall explain the Diſtinction of perfect and imperſectꝭ Right. 


theſe external operative Qualities, F. 17. above 3 and the French tranſlate them, moral ſenſible Qxalities, 


becauſe they thus expreſs, in Phy/ics, the natural Qualities with which theſe are connected. Os 
4 The Author remarks here, that the firſt and ſecond Sort of moral Quantities are expreſs'd by the Word Valar, to which our 


Engliſh Word Value is equivalent. 


5 Vide, for the firſt, Lib. v. Cap. i. For the ſecond, Lib. viii. Cap 


iv. For the third, Lib. i. Cap. vii. 


6 The proper and real Foundations of Honour loſe nothing of their Value, although Men are ſtript of their Titles. Deme- 
trius Phalereus lively expreſſes this Matter, as he is quoted by Mr. Hertius; when it was told that Philoſopher, That the Athenians 
had thrown down his Statutes : Vll, ſaid he, but they cannot overturn that Virtue, for the Sake of which they were erefted. Diog. 
Laert. Lib. v. $. 82. See other Examples concerning the Manner how moral Extities axe deſtroyed, in laft Chapter of this 


Book, F. 6. 
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Of the Certainty of moral Science. 
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II. 


Of the Certainty of Moral SCIENCE. ö 
The Cox TEN ITS of every Paragraph of the ſecond Chapter. 


1. Met Men dem that there is à demonſtrative Cer- 
tainty in moral Sciences. 

it. bal is a Demonſtration. 

111. The Principles of a Demonſtration. 

iv. Demonſtration agrees to that moral Science only, that 

' treats of the Goodneſs or Evil of Man's Actions. 

v. The Uncertainty of moral Things is objetted. 


T has been an eſtabliſh'd Perſuaſion among the 
Generality of learned Men, that moral Know- 
edge is deſtitute of that Certainty which is fo 
famous in other Parts of Philoſophy, and eſpe- 
cially in the Mathematicks *, The F oundation of 
their Notion is this: They take Morality to be in- 
capable of Demonſtration, from whence only true 
Science, and free from the fear of Error, can pro- 
ceed; but imagine that all its Evidence riſes no higher 
than a probable Opinion. An Unhappineſs that has 
been prodigiouſly injurious to the molt noble Diſci- 

lines, and the Hoſt neceſſary to human Life. For, 

ence it came to paſs, that Men of Wiſdom and 
Parts were afraid of ſpending too much Labour in 
cultivating Notions which depended on ſo weak a 
Bottom: And the ſame Principle furniſh'd thoſe 
who were intirely idle and negligent about theſe Stu- 
dies, with a fair Excuſe ; while they might alledge, 
that there was no firm and demonſtrative Aſſurance 
to be had in ſuch Diſquiſitions, but that they could 
only be proſecuted in a rude and unaccurate Manner. 
To which Ariſtotle contributed not a little, who in 
the common Judgment of the World, has arriv'd 
at the higheſt Pitch of moral Attainments, and left 
no farther Field for the ſucceeding Induſtry and Wit 
of Men. Ariſtotle then, as to the Truth of Ethicks, 
in his Treatiſe on that Subject, addreſs'd to Nico- 
machus *, delivers himſelf in the following Propo- 
ſitions : I, muſt not be expefted, that all Kinds of 
Things ſhall be explain'd with the ſame Accuracy. Ho- 
neſty and Fuſtice, which fall under the Conſideration of 
civil Knowledge, have ſo many different Faces, and 
are liable to ſo many Miſtakes, that they ſeem to be only 
inſtituted by Law, and not originally decreed by Nature. 
We fhall therefore think it ſufficient, when we diſcourſe 
on ſuch Heads, or when we argue from them, to ſhew 
the Truth in a ruder Manner, and under a kind of Sha- 
dow and Figure. It becomes a Man well inſtituted to 
require ſuch Proof and ſuch Explication of any Matter, 
as the Nature of the Thing will bear, For, it ſeems 
equally abſurd, to demand Demonſtrations from an Ora- 
tor, as lo let a Mathematician ſatisfy us with Proba- 
bilities *, We, for our Part, as we are not at all 


* Vid. Lib. i. Cap. i. 


vi. Whether any Thing be good or bad before any In- 
ſtitution. | 

vii. Whether Shame be a Proof of it. 

viit. Of the Extent of moral Actions as to the Quality, 

1x. Grotius's Opinion conſider d. 

x. In moral Quantities there is a Latitude. 


xl. What is called Morally Certain. 


influenced by the Name of a ſingle Philoſopher ; ſo 
we intend to enquire what Anſwers are to be return'd 
to the principal Arguments urg*d by him, and 
others, as ſoon as we ſhall have 4 a Word 
or two concerning the Nature of Demonſtration in 
general. 

II. To demonſtrate then, as we apprehend it, is 
N s to deduce the neceſſary Certainty of 
an 
in une, muſt needs make it known beyond Doubt 
and Diſpute. Now, tho' *tis manifeſt that there is 
ſuch a Thing as we here define, and we ſee Inſtances 
of it every Day in mathematical Operations, to 
which no Man in his Wits ever denied the Art and 
Power of Demonſtrating; yet from the falſe Expo- 
ſition of two or three Words, it has happen'd that 
the greateſt Number of Philoſophers have committed 
a wretched Overſight in the Point, and have raſhly 
excluded this noble Way of Proof from many Parts 
of Knowledge, which had a juſt Title to its Poſſeſ- 
ſion. The chief Occaſion of the Error was this: 
They found it laid down for a Rule, That the Sub- 


ject of a Demonſtration ought to be neceſſary, which 


they interpreted, as if in a demonſtrative Syllogiſm 
the Subjett of the Concluſion, to which the Prodeace 
was applied, ought always to be a Thing neceſſarily 
exiſtent ;,, as for Example, in that thread-bare In- 
ſtance, Man is rational, therefore viſible ; the Subject 
of the Demonſtration is Man, who muſt be own'd 
for a neceſſary Being. But in Reality the Subjef of 
Demonſtration is not any one ſingle Term, but ſome 
entire Propoſition, the neceſſary Truth of which is 
from ſettled Principles ſyllogiſtically inferred. Where 
it ſignifies little, whether or no the Sujet of this 
demonſtrable Propoſition neceſſarily exiſt ; but *tis 
ſufficient, if granting its Exiſtence ſuch certain Af- 
fections neceſſarily agree to it, and if it can be made 
out, that they do thus agree to it, by undoubted 
Principles. Thus, a Mathematician never troubles 
himſelf to enquire, whether a Triangle be neceſſary 
or contingent, ſo long as he can demonſtrate all the 
Angles of it to be equal to two Right ones. And 


therefore the Subject of Demonſtration is only call'd 


2 — — — — — — — — 


If we would know the Reaſons, why it is falſly believed, that all demonſtrative Knowledge borders upon mathematical Quan- 
tity, we need read nothing but Mr. Lock z's excellent Ehay on Human Underſtanding, Lib. iv. Cap. ii. 5. 9, 10, Cc. and 


Cap. iii. 6. 19, 20. 


* Ariſtotle underſtands not by this, the Art of Government ſimply, but the Knowledge of Morality, and the Duties of a 


Citizen, of whatever Degree he is. 
micks, Rhetorick, Ec. 

3 Theſe Words ap 
of Juſtice and Honeſty was the fame as Epicurus's. 
Phils. at Hall in Saxony in 1706. F. 12. 


This very Word among the Greeks includes, ſometimes, all practical Sciences, as, Oecono- 
See Mr. Hertius's Introduct. Element. Prud. Civil. F. 8. | 

ared ſo plain to Mr. Buddeus, that he was wholly of Opinion, that Ariſtotle's Judgment about the Original 
See his Differtation on moral Sceptici/m, printed with his AraleFa of Hiſt. 
Not long ago the deceas'd Mr. Huet (in his Treatiſe of the Weakneſs of the human 


Mind, Liv. i Chap. xiv. F. 17.) has alſo plac'd this ancient Philoſopher among the Number of thoſe who favour Sceptici/m. 
However, Mr. Hertius, in his Notes upon that Place, pretends to excuſe Ariftotle, by ſaying, That he wrote for ſuch of his 

holars, as, according to the Cuſtom of thoſe Times, applied themſelves cloſe to Mathematicks, and on that Account fanci- 
2 that they had found geometrical Demonſtrations every where. Hereupon he quotes a Paſſage in his Metaphy/icks, where he 
ays, That we muſt not expect a mathematical Exactneſs in all Sorts of Subjects, Ty axpiconoyiar palnualnnr, Lib. ii. Cap. ult. 
and refers us to Rachelius's Introduction to the Philoſophy of Ariſtotle, Ch. xii. 


*H 


e does not mean, that Man has ſuch an Exiſtence that he can't but exiſt ; for that's the Property of God only. The 


xiſtence of Man then is no otherwiſe neceſſary, than as God has determined to ſend him into the World, and that being ſup- 


poſed, he muſt exiſt till God deſtroys him. 


neceſſary 


atter propos'd from ſuch Principles, as being 
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neceſſary upon Account of the neceſſary Connexion by Gap or Interruption. For, a demonſtrative Argy. 
which the Predicate cleaves to it in Concluſions of ment ſhould be work*d up in the manner of a Chain, 
that Nature . | the Propoſitions being knit within each other, like 
III. But what kind of Propoſitions thoſe ought ſo many Links; ſo that if any one Link breaks, or 
to be, which we are to uſe in Demonſtration, will proves deficient, the whole Frame muſt diſſolve and 
appear from the Conſideration of its End and Effect. fall in Pieces. Laſtly, tis neceſſary that the Propo- 
That then, which we require by Demonſtration, is ſitions in Demonſtration be the Cauſes of the Conclu- 
Science, or a clear and certain Knowledge, every Way, ſion, as containing the Reaſon why in ſuch a Conclu- 
and at all Times conſtant to itſelf, and plac'd beyond the ſion the Predicate neceſſarily agrees to the Subject. 
Fear of Miſtake. What we have Sci- IV. This being premis'd, it is farther obſervable, 
„Eb. Neem, ence of (ſays * Ariſtotle) we imagine that tho? tis a Thing common to all moral Diſcipline 
nn Impoſſibility of being otherwiſe. not to take up with a bare Theory, but to paſs into 
Therefore tis neceſſary the Propoſitions ſhould be Uſe and Practice, yet there is a vaſt Difference to 
true really and abſolutely, and not upon Conceffion be diſcover'd between the two Principal of them 
or Suppqſition. For, tho' from a Suppoſition laid of which one is concern'd about the Rectitude of 
down, a long Chain of Concluſions may be drawn; human Actions, in order to Laws; the other about 
yet *tis impoſſible that, being deriv'd from a preca- the dextrous Government of our own, and of other 
rious Principle, the Streams ſhould not reliſh of the Mens Actions, for the Security and the Benefit of 
Fountain. And tho? we ſhould make the two moſt ourſelves, and more eſpecially of the Publick. For 
contradictory Suppoſitions in Nature, one of which this latter Part of Ehicks ought to be rank'd under 
muſt of Neceſſity be true; yet we can by this the Name of Prudence, which Ariſtotle 5 defines ; 4 
Means only prove for certain T9 dr, as the Logicians Habit, active according to Reaſon, about the Good and 
call it, or that the Matter is really ſo : for ro d, Evil that can happen to a Man. Whence he thus 
or the Reaſon why it is ſo, requires, as an indiſpen- ſettles the Duty of a prudent Perſon: I ſeems to me 
ſable Condition, the Firmneſs of the precedent Hy- 70 be the Property of a Man of Prud:nce, to take right 
otheſis. The Propoſitions of Demonſtration muſt Conſultations about thoſe Things which are good for him, 
ikewiſe be the fr and the higheſt that can be, ſo as and of univerſal Uſe in well living. And theſe Opi- 
to want no farther Proof, but to deſerve Credit upon nions he builds upon Axioms drawn from the accu- 
their own Evidence; or, however, ſo as at laſt to rate Obſervation and Compariſon of human Manners 
be reducible to ſome firſt Truth. For as ſome Pro- and Events. But thoſe Axioms do not appear fo 
ſitions are plac'd at a leſs, and ſome at a greater very firm and evident, as to be the Ground of in- 
Diſtance from the firſt Principles ; ſo we muſt not fallible Demonſtration, as well upon Account of the 
imagine that every Demonſtration can be finiſh'd in wonderful Frailneſs and Inconſtancy that occurs in 
a ſingle Syllogiſm, but we muſt carry on the Argu- the Wits and Tempers of Men, as becauſe the Events 
ment from the Propoſition to be demonſtrated, till of Affairs are frequently turn'd in a little Moment, 
we arrive at the firſt Principle, on which it depends. and driven to a Reſult quite contrary to our Inten- 
For, they are not the only Maſters of * tions and Expectations . Nor is human Subtilty 
who are ſo very quick and expert at their quicquid, in the Applications of theſe Rules and Maxims baffled 
their atqui, and their ergo; but thoſe alſo, who be- only by ſuch unlook'd for Accidents and Occur- 
ginning at evident Principles, underſtand how to rences ; but the divine Wiſdom is pleas'd often to 
rame an Argument by a juſt Train of neceſſary interpoſe, and to elude the craftieſt Stratagems, and 
Conſequences. Another Requiſite in ſuch Propoſi- the beſt contriv'd Plots of mortal Deſigns. And 
tions is, that they be immediate; that is, that they therefore the ableſt Managers of Affairs aſpire not 
flow immediately from one another, without any to act always with ſtrict Demonſtration of Succeſs ?, 


* *Tis not barely the Event of Things (lays Fabius in Livy, Lib. xxii. Cap. xxxix.) which communicates this Knowledge, for that 
is only as the Inſtructor of Fools : But it is the ſame immutable Reaſon which was, and will be, ſo long as the World continues in its 
preſent Condition. SEA 

4 hus, that though the Actions of Men, and, in general, all moral Entities, do not neceſlarily exiſt, but depend upon the tree 
Determination of ſome intelligent Faculty; yet, if we ſuppoſe certain Relations between Deeds which are actually produced, or 
may exiſt, and a Rule with which we may compare them, ſome Right and Obligation will as neceſſarily follow from thence, as 
ſuppoſing a Triangle, it follows, that its three Angles are equal to two Right ones. 

2 Ariſtatle, in a few Words, gives us the Nature and Properties of a good Demonſtration. I repeat his Words, both becauſe 
our Author reaſons here upon the Principles of that famous Philoſopher, and, alſo, to ſhew, with how little Foundation People have 
conceiv'd from thence a falſe Idea of the Nature of Demonſtrations. ** I call (ſays he) Demonſtration a ſcientific Syllogiſm. 
« By /cienti/ic J underſtand, what produces Science, or ſhews us wherein it conſiſts, If it be then a Sciene, as we have lai 
down, the Science of Demonſtration muſt flow from true, original, and immediate Principles: More acknowledged than the 
Concluſions built upon them, as they are the Cauſes from whence they proceed. Thus it is that certain Principles are call'd 
Demonſtratives. If the Science of Demonſtration is founded upon neceſſary Principles, it evidently follows, that Syllogiſms, 
« founded on ſuch Principles, are demonſtrative 8 Ariſtot. Analyt. Lib. i. Cap. ii. and vi. 

3 Every Step or Degree of Inference ought to be known intuitively, 7. e. at the firſt View, and of itſelf: Y;z. we muſt ſee 
the Agreement or Diſagreement of the Medium which unites the Terms together; and which intervenes to ſhew the Agree- 
ment of the two Extremes at one ſingle View. See Mr. Lock's Eſſay on human Underſtanding, Lib. iv. Cap. ii. 5. 7. 

+ Our Author might have obſerved here, that all that he was about to ſay of the Nature of a Demonſtration, is explained 
more at large in a Latin Book entitled, Analy/is, &. An Analy/is of Ariſtotle's Philoſophy, according to the Principles of Eu- 
cL1D, by Erhard Weigel, Frofeſſor of Mathematicks at Jena. This Perſon firſt encouraged Mr. Pufendorf to undertake this 
Work, and furniſhed him with ſome Materials for it; as our Author owns in his Preface to his Element de Juriſp. Univer). 
He adds there, alſo, That no Man of his Nation has ſo well taught the Art of Demonſtration as that Profeſſor. The celebrated 
M. Tomaſius informs us, that he is poſſeſs'd of a MS. Work, which this Mathematician had begun under the Title of Ethica 
Euclidea. See the Paulo plenior Hiſtoria Juris Naturalis, which appear'd in 1919. Cap. vi. F. 14. 

s Ariſt. Ethic. ad Nicom. Lib. vi. Cap. iii. Cicero alſo calls Politick, Prudentia civilis. Partit. Orat. Cap. xxii. | 

6 See Mentagne's Epi, Lib. i. Cap xxiii. P. 76. in fol. And Charron, Of Wiſdom, Lib. iii. Cap. i. Here alſo we may ob- 
ſerve, that ſome Events are not probable ſometimes, according to the Senſe of an ancient Poet, cited by Arifotle, Rhetor. Lib. ii. 
Cap. xxiv. Tax" d, Ti; eixoc, &c. Ut ts 2 that many Things may happen which are not probable. See Mr. Bayle's Hiſtor. 
and Critical Diction. Let. F Article Agatho. | 

7 In the ordinary Courſe of Life we muſt not expect a clear Evidence, but are obliged, for the moſt Part, to act by Probabili- 
ties. It is a judicious Maxim of Deſcartes's, and, long before him, laid down by Seneca: We muſt not expect a certain Know- 
ledge of the Truth, which is hard to Pn out ; but wwe muſt follow Probabilities, All our Actions are grounded on this. So wt 
fow, ſail, fight, marry, educate our Children; tho" the Event be uncertain, We go about all theſe Things, N me ave hope the beſt. 
For gobo can promiſe * to the Sower, a ſafe Port to the Sailor, Victory to the Warrior, a chaſte Wife to the Bridegroom, or gord 
Children to the Father ? We go, where Reaſon, not Truth leads : If we tarry till we can know what will happen well, and what 
is certain Truth, wwe may fit Hill fer ever. [will not fear to follow Probabilities. Sen, de Benef, Lib. iv. Cap. xxxiii. While 
Probability calls me, I will not be aſham'd to do good to any Man, who, it is probable, will be grateful for it. Arnobius has 
a like Paſſage, in the Place where he anſwers the Pagans Objections againſt the Faith of Chriſtians, Lib. ii. Pag. 47. Even the 
Sceptics, who doubt of every Thing, own, that, in the Buſineſs of common Life, we muſt follow Probability; as the Reader may 
ſee in Sextus Empericus, and the deceaſed M. Huet's Treatiſe of the Human Mind, Liv. ii. Cap. iv. but 


3 


Crave. II. 


en have apply d the moſt ſage Circum- 
— — _ the — ring Forecaſt, they com- 
mit the Iſſue to Providence and Fate. For tho' 
generally we may know what can 1 happen, 
tho! we may compare theſe poſſible Events toge- 
ther, tho' we may determine for certain, not ny 
which of two Poſſibilities is of greater, and whic 
of leſſer Value, ſuppoſing them now to exiſt ; but 
alſo what Effect can proceed from more, what from 
fewer Cauſes, either now in being, or hereafter to 
be: And tho* we may conclude hat Effect, which 
can be produc'd by moſt Cauſes and Ways, to have 
the higheſt Degree of Probability, and therefore beſt 
to deſerve our Hopes and Expectations * ; yet all 
Poſſibilities do not occur to the Mind at all Times 
and Places; or, if they do, are not always rightly 
weigh'd and conſider'd : And by reaſon of ſtrange 
and ſudden Accidents, which could ſcarcely have 
been foreſeen, many Things, which we at firſt 
thought to be moſt poſſible, or the moſt likely to 
fall out, when we come to the Point, appear quite 
otherwiſe than we before imagin'd them. Hence, 
in prudential Managements moſt Men think it ſuffi- 
cient to follow that Rule of Ariſtotle © : We ought no 
leſs to hearken to the undemonſtrated Declarations and 
Opinions of ſkilful, of ancient, or of wiſz\Men, than 
to Demonſtration itfelf : for ſuch Perſons found their 
fight of Things on Experience, and ſo look into the very 
Principles of Action. But let others fight out this 
Prize *. As for the former and more noble Species, 
which we aſſign'd to moral Diſcipline, that which 
conſiders what is Right, and what Wrong in hu- 
man Actions, the beſt Share of which will be il- 
luſtrated in our preſent Attempt ; this is built alto- 
gether on ſo ſure Grounds, that we thence draw ge- 
nuine Demonſtrations, able to produce true and ſo- 
lid Science * : Or, in other Words, its Decrees may 
be in ſuch a Manner deriv'd from certain Principles, 
as to leave no Room, no Excuſe for Doubt ©, W hat- 
ever contributes to the improving of our Virtue, or 
of our Happineſs, Nature hath taken Care to lay ei- 
ther directly before us, or at a very eaſy Diſtance for 
our Search. This Aſſertion will be more clearly 
made out, if we, in the firſt Place, conſider and exa- 
mine the Arguments uſually alledg'd to the contrary. 
But, by the way, we acknowledge Mr. Hobbes © to 
have been extreamly miſtaken, when he contends, 
that Ethics and Politicks are therefore capable of 
a Demonſtration d priori, i. e. by Reaſons drawn 
from the Nature of the Thing; becauſe we our- 
* ſelves are the Authors of the Principles of Juſtice 
and Injuſtice, of Right and Wrong, by making 
thoſe Laws and Compacts whence the Meaſures 
of Juſtice are to be "+ gy : Since before any ſuch 
© Laws or Compacts were inſtituted, there was no 
* ſuch Thing as Juſtice or Injuſtice, publick Good 
* or Evil, among Men, any more than amon 
© Beaſts . The abſolute Falſeneſs of which Poſi- 


4 Yide 2 Sam. x. 12. 
« Senec. De Benef. Lib. vii. Ch. vii. 


Vide D. Cumberland De. L. Nat. Ch. iv. F. 4. n. 4. 
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© De Homine, Ch. x. 
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tion we ſhall hereafter have Occaſion to demon- 
ſtrate; as there is alſo a Fallacy lurking under the 
Word Public. f 

v. To proceed therefore to the Objections: Some 
affirm moral Things in general to be uncertain and 
unſtable; and no Science can be of a more firm and 
ſettled Nature than the Object about which it is em- 
ploy'd. To which it may be anſwer'd, That tho? 
moral Entities owe their Original to Impoſition, and 
therefore cannot be call'd Neceſſary in an abſolute 
Senſe z yet they do not proceed from ſuch looſe and 
wandering Principles, as that, on this Account, all 
Knowledge about them ſhould be weak and uncer- 
tain. For, the very Nature of Man, aſſign'd him 
by the Wiſdom and Goodneſs of the Almighty 
Creator, requir'd the Inſtitution of the chief Part 
of them; and theſe, at leaſt, cannot be ſaid to be un- 
ſettled and uncertain, This will appear beyond Diſ- 
pute, when we come to enquire into the Origin of 
the Law of Nature. Beſides, human Actions are 
chiefly on this Account calPd Moral, becauſe they 
are not neceſſary, but free ; do from hence it does 
not follow, that upon the laying down of certain 
Principles, ſuch Affections may agree to theſe Ac- 
tions, as may be undoubtedly demonſtrated concern- 
ing them. For *tis evident, that the Acts which 
fall under the Conduct of the Law of Nature, do 
in themſelves contain an intrinſical Force and Power, 
directing towards a ſociable Life, tho* the actual 
Exerciſe of them depends on the Free-will of Man. 
While we deliberate, we are properly ſaid to be free, 
and the Effects which are to proceed from our Ac- 
tions are, with Reſpect to the Freedom, rightly 
term'd Contingent : But when we have once deter- 
min*d which Way to act, the Connection between our 
Actions and the depending Effects is neceſſary and 
natural, and, conſequently, capable of Demonſtration. 
Neither do they argue any Thing to the Purpoſe, 
who deny the Poſſibility of paſſing a clear Judgment 
on human Deeds, upon Account of the great Variety 
of Circumſtances, any one of which ſeems to put a 
new Face, and a new Quality on the Action; whence 
it happens, that Legiſlators can ſeldom frame ſuch 
a Law as ſhall admit of no Exception, and where 
there ſhall not be frequent Occaſion to neglect the 
Letter of the Statute, and to have Recourſe to 
Equity for Relief. Becauſe indeed there are eſta- 
bliſh*d Principles, by which it may be ſhewn how 
much Weight and Force any Circumſtance bears in 
affecting, or varying any Action. And theſe very 
Principles are the Occaſion, that Law-givers are fre- 
quently leſs anxious about excepting from their Pe- 
crees ſome particular Caſes involv'd in extraordinary 
Circumſtances 5, but proceed with more Security in 
the Uſe of general Words. For they take it for 
granted, that the Judges, whoſe Duty it is to exa- 
mine particular Actions by the Rule of the Law, 
will be very well able to underſtand what Power any 


5 © Ethic. Lib. vi. Ch. xii. 
Ch. vii. F. 13. and Lib. viii. Ch. i. $. 1 


It is certain, that in many Things, Politicks, as well as Phyfich, is a conjectural Science, 
his Reply to the Queſtion of @ Province, Tom. i. P. 570. But whatever that famous Philoſopher ſays, who, accordin 
Cuſtom, pretends to gather from thence ſome Arguments for Scepticiſm, P. 565. yet if he would ſeriouſly examine true 
he would find, that moſt of its Principles and Maxims have a Certainty in them, 
as to thoſe Things which look like Problems, their Obſcurity proceeds rather 
ſome Circumſtances, or Want of Attention, than from any abſolute Impoſſibility to eſtabliſh a Rule of Certaint 
See what Mr. Hertius ſpeaks here, and the Diſcourſe of Mr. Buddeus, De Scepticiſma Morali, F. 26. which 
and which deſerves to be read. I conjecture, that the Boaſting of the Scepticks proceeds 


as Mr. Bayle expreſſes himſelf, in 


to his 


| oliticks, 
which comes very near a Demonſtration ; and 


from the Difficulty of Application, Ignorance of 
y concerning them, 


I have before cited 
from the Obſervation of the Beha- 


viour of bad Politicians, and ambitious mts oy and not from the Principles and Maxims which ariſe from the natural De- 


bgn of civil Government, and the publick Go 


3 See what I have ſaid in my Preface, F. 1, 2, "bp 


ſeparate from the private Intereſt of ſome Perſons. 
* Our Author, nevertheleſs, 1 the fundamental and e 


Queſtions of Politicks in the two laſt Books of this Work. 


For ſome pretend, that the Determination of what is morally good or Evil, depends upon the Will of the Sovereign, 
5 By theſe Principles (adds this Author) the following Maxims of the Roman Lawyers are to be explained: Lagos are to be 


made (ſays Theephraſtus) about ſuch Things as commonly happen, and not about ſuch Things as fall out unex 
pens once ar twice, Lanwgivers paſs over. Dig. Lib. i. Tit. iii. De Legibus, Senatuſconſ. & lJonga conſuetudine, Leg. iii. i, e 
are made about Things that commonly happen, and not for extraordinary Caſes, which may fall X 


a Word, Laws 


E 


twice by Chance, See Ariſtot. Ethic. ad Nicom. Lib. v. Cap. xiv. and what is ſaid Lib, v. Cap. xii 


* 


pectedly : For what _ 


n 
out once or 
9. 17 and 21 following. 
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Circumſtance has over any Fact. But hence it 
cannot be inferr'd, that conſtant and perpetual De- 
crees ſometimes fail ; but we ought rather to con- 
clude, that *tis not worth while tor Legiſlators, in 
their written Laws, to preſcribe any Thing about 
Caſes that very rarely happen, ſince ſuch may be 
eaſily determin'd by the Judges out of the Princi- 
ples of the Law of Nature. | 

VI. But to make the Knowledge of the Law 4 
Nature, of which we are now treating, and whic 
includes all moral and civil Doctrines that are genuine 
and ſolid, to make this Knowledge, we ſay, fully 
come up to the Meaſure and Perfection of Science, 
we do not think it neceſſary to aſſert, with ſome 
Writers, that there are ſeveral Things honeſt or diſ- 
honeſt of themſelves,* and antecedent to all Impo- 
ſition, and ſo to make theſe Things the Object of 
our natural and perpetual Law, in Oppoſition topo- 
ſitive Laws, where Matters are Right or Wron 
juſt as the Law-giver was pleas'd to make them ei- 
ther. For, ſince Honour (or moral Neceſſity) and 
Turpitude are Affections of human Deeds, ariſing 
from their Agreeableneſs or Diſagreeableneſs to a 
Rule, or a Law; and ſince a Law is the Command 
of a Superior, it does not appear how we can con- 
ceive any Goodneſs or Turpitude before all Law, 
and without the Impoſition of a Superior. And 
truly, as for thoſe who would eſtabliſh an eter- 
nal Rule for Morality of the Actions, without Re- 
ſpect to the Divine Injunction and Conſtitution, the 


And hence chiefly aue are to draw the Reaſon of it, F. 2, 3, 4, 5, 6. de Legib, Laws are to be enacted, as Theophraſy; 
us'd to ſay, with Regard to Things, as they moſt commonly fall out, not as they ſometimes happen beſide Expectation. Little 
particular Caſes and accidental Exceptions are not worth the Notice of a Legiſlator. 
© Selden de F. N. & G. Lib. i. Cap. iv. 
to be in itſelf neither good nor vicious ; as what we are now doing, drinking, ſinging, arguing. Neither of theſe, confider'd by its 
Self, is honeſt or diſhoneft ; but the Manner of performing it gives every Action its proper Denomination. For what is done right, ac: 
call good, and what is done wrong, evil or indecent. The ſame Rule the Philoſopher afterwards applies to Love, 


Cap. iv. F. 4. n. 1. 


Bo l. 
Reſult of their Endeavours ſeems to us to be the 
joining with Gop Almighty ſome coeval extrinſecal 
Principle, which He was oblig'd to follow, in aſſign. 
ing the Forms and Eſſences of Things. Beſides, tig 
bn on all Hands, that Gop created Man 
as well as every Thing elſe, according to his own 
Free-will. From whence it evidently follows, that 
it muſt needs have been his Power and Pleaſure tg 
endue this Creature with whatever Kind of Nature 
his Wiſdom thought fit. And how then ſhould it 
come to paſs, that the Actions of Mankind ſhoulg 
be veſted with any Aﬀection or Quality proceeding 
from intrinſical and abſolute Neceſſity, without Re. 

ard to the Inſtitution, and to the good Pleaſure of 
& Creator *? So that in Reality, all the Motions 
and Actions of Men, upon ſetting aſide all Law 
both divine and human, are perfectly indifferent +. 
And ſome of them are therefore only ſaid to be na- 
turally honeſt or diſhoneſt, becauſe that Condition 
of Nature, which Gop has freely beſtow'd on Man, 
ſtrictly enjoins the Performance or the Omiſſion of 
them. Not that any Morality inheres of itſelf, 
and without all Law, in the bare Motion, or the 
meer 1 of natural Power * : And there. 
fore we lee Beafts every Day doing ſuch Things with. 
out Fault or Sin, in committing which, Man would 
have been guilty of the higheſt Wickedneſs. Ye 
are not the natural Motions of Men and of Beaſts in 
themſelves different, but ſome Actions of Men are 
by the Authority of a Law inveſted with a moral 


Ad. D. Cumberland de Legg. N. 
© PLATO in Sympoſ. This is the Nature of every Aion, 


r 


We muſt own, that becauſe of this infinite Variety of Circumſtances, we can hardly come to the laſt Preciſion in our Ex- 
amination of all particular Caſes ; “ yet that does no more ſhake our moral Certainty, nor leflen the Uſe of it, than the Impoli- 
„ bility of doing any Thing without us, either by the Uſe of our Senſes, or with the Help of Inſtruments, as to make a ſingle 
„Line perfectly right, a ſingle Surface exactly round or plain, a ſingle Body compleatly regular, or whatever elſe may be reduced 
« to the like Nature; ſuch an Impoſlibility (I ſay) can't deſtroy the Truth or Benefit of the Principles of Geometry, concern- 
ing the Meaſure of Lines, Superficies, and Solids. It is ſufficient that they come ſo very near Exactneſs, that nothing con- 
ſiderable can be deſired to make them uſeful to us; and ſo we may arrive at our Ends, as well by the Principles of Morality, 
„as by thoſe of Geometry. It is true, nevertheleſs, that the Poſalata of Morality, ſuch as God and Man, with their mutual 
« Acts and Relations, can't be known ſo diſtinctly and exactly, as mathematical Poftulata, and ſo moral Concluſions can't be 
«* ſo perfectly known. But as to the Method, Rules of Demonſtration, and inferring one Thing from another, they are all ex 
„ actly the ſame in Geometry and Morality ; and there is no more Need of an abſolute Exactneſs for the Uſe of Life, than 
to meaſure the Diſtance of Place, or Extent of a Field.” Cumberland. De Legib. Nat. Cap. iv. F. 4. n. 1. It is thought ne- 
ceflary to give the Reader this Paſſage entire, which our Author only refers to. 

To remove all Equivocations, and leave no Place for Cavil, we ought to obſerve, That we muſt own Things honeſt or 
diſhoneſt of themſelves, or in their own Nature, 1, By Way of Oppoſition to human A 
nions of Mcn. 2. In Reſpe& of the Subject, with Relation to which they are thought ſo. As for Example, There are ſome 
Acts which no Way agree to Go, i. e. which he can't do without derogating from his Perfections, and ſo contradicting him- 
ſelf, There are Actions, alſo, which of themſelves agree, or diſagree with the human Nature, in our preſent State. But if we 
underſtand, that an Action is honeſt or diſhoneſt in its own Nature, without any Relation to the Appoi 
Laws which Gop hath impoſed upon us by our Creation, in this Senſe, the Propoſition is falſe. This is what our Author ſays, 
7. See Lib. ii. Cap. iii. F. 4, 5. following. It appears from hence, that our Author acknow- 
ledged, in honelt and diſhoneſt Things, a Relation of Agreement or Diſagreement, FF rage of the Will of God. He was 
too knowing to believe, that, abſtractedly from all Law, it was as commendable for a 
to render Good for Evil, as Evil for Good; to be grateful as ungrateful, c. But he was in the right to aſſert, that theſe Re- 
lations of Agreement or Diſagreement, are not of themſelves fk 
the great and ſtrong Foundation of that moral Neceflity, which leaves us no Room for Doubt or , 
God, who, by creating Men, and giving them Reaſon, by the Help of which they may know the Relations founded on their 
own Nature, and the End for which they were made, has given them the Force of an inviolable Law. This is what I have had 
elſewhere Occaſion to demonſtrate in Defence of my Author, againſt the deceas'd M. Leibnitz, at the End of the ſecond Volume 


Specim. Controverſ. Cap. v. 


of the fourth Edition of The Duties of a Man and a Citizen. 
3 See Note 4. upon Ch. i. F. 4 


' + This will appear more plain from this Conſideration : There are ſome Actions, in which the phyſical Motion is entirely the 
fame, but are very different with regard to Morality ; the one being accounted good, or at leaſt allowable, the other evil and un- 


—— 


intment, as the Agreements or Opi- 
intment of Gop, or the 


an to break his Word as to keep it; 


cient to impoſe an Obligation, properly ſo call'd, and that 
Diſgbedience, is the Will of 


lawful : As for Example; To kill a Man is a Crime in a Thief, but a good Action, or at leaſt an allowable one, in an Execu- 
tioner, a Soldier, or a Perſon that * in his own Defence, Cc. ſo that in this Action, if we conſider the phyſical Movement 
in itſelf, and without regard to the Law, it is altogether indifferent. 

s Pr Aro, in his Treatiſe of Banquets, ſpeaks to the ſame Effect. The Nature of all our Actions is ſuch, that they are nei- 
ther honeſt nor diſhoneſt in themſelves, as to drink, ſing, diſcourſe, and ſuch like Actions; but *tis the Manner of doing, th 
denominates the Action; for what we do well, and according to our Duty, is honeſt, but what we do ill is diſhoneſt, A Prin- 
ciple, which, as our Author remarks here, this Philoſopher applies to Love. As for the reſt, I ſhall only obſerve here, that 
there ſeem to be two Words wanting in the Original, to wit [Sr aioxge».} Not diſboneft. The Senſe ſeems to require this; 
Mar filins Ficinus has expreſs'd it the ſame in his Tranſlation, as I have in mine. Aulus Gellius, however, in quoting this Pal- 
ſage, Lib. xvii. Cap. xx. has it as it is in our common Editions, which ſhews, that the Omiſſion, if there be one, muſt be very 
ancient. I am confirm'd in this Opinion, becauſe I have ſince ſeen the Paſſage repeated two or three Pages after, where Plate 
is ſpeaking of Love. I own this Criticiſm may appear trifling, but what makes it more ſurpriſing is, that it ſhould eſcape the Notice 
of Henry Stephens, and the rather, as, in his Notes, he has compar'd theſe two Paſſages, and corrected the one by the other. 


I Quality, 


CAP. II. 


Quality, which does not at all touch or affect the 
Proceedings of Brutes. ? 

Nor will it be to the Purpoſe for any one to object, 
That ſince Men are endu'd with Reaſon, which is 
wanting in Beaſts, therefore there mult be a natural 
Difference between human and brutal Actions. For, 
if we conſider Reaſon, as uninform'd with the Know- 
ledge and Senſe of Law, or of ſome moral Rule, it 
might, perhaps, even in this Condition, furniſh Man 
with the Faculty of acting more on ape and 
more accurately than Beaſts, and might aſſiſt the na- 
rural Powers by an additional Shrewdnels or Subtilty. 
But that it ſhould be able to diſcover any Morality 
in human Actions, without reflecting on ſome Law, 
is equally impoſſible, as that a Man born blind ſhould 
make a Judgment on the Diſtinction of Colours . 

Another Argument in favour of our Opinion is 
ſuggeſted by ander, in his Notes on Grotius, de 
Jure Belli S Pacis, p. 60. If (lays he) there were any 
ſuch Thing as moral Gocd or Evil before all Law, how 
could there be any Obligation to make ſuch a Difference 
in our Actions, fince all Obligation proceeds from the 
Command of a Superior? For moral Good or Evil in- 
volve a Reſpett to a Perſon acting either of thoſe Mays; 
and if that Perſon be determin d by no Obligation, he 
cannot be ſaid properly to act well or ill, 

But here we deſire it ſhould be well obſerv'd, 
That this Indifference of the natural Motion in hu- 
man Actions is by us maintain'd and eſtabliſh'd only 
ir reſpect to Morality : For otherwiſe Actions en- 
join'd by the Law of Nature have, from the De- 
termination of the firſt Cauſe, a native Force in 
themſelves of producing Effects good and uſeful to 
Mankind; as Actions forbidden by the ſame Law 
are productive of contrary Effects. But this Good- 
neſs and Illneſs, which an Action bears naturally, 
and of itſelf, can never conſtitute any new Thing 
in Morals, which are quite beyond its Reach and 
Concern, For there are many Things highly con- 
ducing to the Happineſs and Advantage of a Man =, 
which are not morally good, as neither being volun- 
tary Deeds, nor Performances of any Law * ; and 
many Actions which contribute to human Welfare, 
do in the ſame Manner promote the Benefit of 
Beaſts, in whom certainly they cannot bear any mo- 
ral Quality. Thus the abſtaining from mutual Hurt, 
the moderate Uſe of Meat and Drink, the Care of 
Progeny or Off- Spring, are equally ſerviceable in 
the wx! are 1h of rational * of irrational Kinds; 
and yet Beaſts are never ſaid to perform Actions 
morally good ®, So tho* all human Actions falling 
under the Guidance of the Law of Nature, may be 


Such are a quick Apprehenſion, Knowledge, Memory, &c. 
Ai. T a 
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finally reſolv*d into that natural Strength and Force 
which they bear in advancing the Profit or the Harm 
of Mens, conſider'd either in a ſingle or in an 
united State; yet it does not follow, on the other 
Hand, that 1 Thing is endued with a na- 
tural Power of doing good or harm to any Species 
of Animals, is therefore the Object of the ſame Law. 

Another Objection againſt the Doctrines we are 
now eſtabliſhing, is taken from that Paſſage in Ari- 


flotle's Ethicks * : Every Aion and every Affection 


does not admit a Mediocrity : For there are ſome Af 


fections which involve a kind of Pravity in their very 


Name, as Malice, Impudence, and Envy, and tnmy;a- 
,, or rejoicing at another Man's Misfortune 
and likewiſe ſome Actions, as Adultery, Theft, and 
Murder. Now theſe, and the like, being evil direttly, 
and in their own Natures, are not called Vices with rela- 
tion to any Exceſs or Defecs; for abſolutely, and with- 
out any Degrees to be guilty of them, is to commit Sin. 
But *tis by no Means a good Conſequence, that be- 
cauſe we have ſome Names of Actions or Aﬀections, 
which of themſelves, and without any Exceſs or 
Defe&, imply Vice ; therefore there are ſome Ac- 
tions and Affections bad in themſelves, without Re- 
ſpect to any Law: Becauſe theſe Terms or Names 

o not ſignify bare natural Motions and Acts, but 
ſuch entire moral Motions and Acts, as are repug- 
nant to ſome Law, and ſo take in, and expreſs, the 
whole Compaſs of a moral Deed 5. For why, for 
Example, are Envy and its vile Conſequents, which 
we but now mention'd under the Greek Name of 
MN g ea,, reputed evil Affections, but becauſe 
the Law of Nature ordains, that a Man ſhould never 
be a Stranger to his own Kind, but ſhould bear a 
Part in the Pleaſures and in the Sorrows of his 
Neighbours ; to which Rule it is an open Contra- 
diction, to receive any Joy from the Calamity of 
others, and to repine at their Happineſs and Suc- 
ceſs ©? And ſo what elſe is Impudence, but a wicked 
Firmneſs and Hardineſs of Mind in the Commiſſion 
of ſuch Things as the Law bids him be aſhamed of ? 
For not to be aſham'd, or not to bluſh, can never 
be a Fault, when we are not by ſome Law ſuppos'd 
and enjoin'd to do otherwiſe. After the ſame Man- 
ner, Adultery is the Pollution of another Man's 
Wife, whom the Laws appropriate to her Huſband. 
Theft is the taking away of another Man's Goods, 
againſt the Conſent of the Owner, who, by the Law, 
is made the ſole Diſpoſer of them. Murder is the 
killing of a Perſon in his Innocence, and againſt the 
Laws. Inceſt is a Conjunction with ſuch a Perſon 
as the Laws oblige us to abſtain from, upon Ac- 


„ Add. D. Cumberland, De IL. N. Cap. v. 6. 9. 
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Here we muſt — — between ſuch Terms and Expreſſions, as denote purely and ſimply the Motion of our natural Fa- 


culties, and thoſe which 


ignify to us an Action wholly moral, z. e. a phyſical and moral Motion. As for Example : To labour, 


to kill, to ſpeak, ſignify only certain natural Motions, in themſelves indifferent: But when we ſay, He laboured to deſtroy his 
Neighbour, He flew an innocent Perſon, whom he had no Right to kill, He ſpoke ill of his Neighbour, theſe are bad Actions. 
And theſe are good ones, or at leaſt allowable ones, To labour in our Calling, Slay an unjuſt Aggreſſor, Speak ſincerely, &c. 
There are alſo ſome ſimple Terms, which, in themſelves, contain both a phyſical Motion and Morality. As for Example, Adul- 
tery, Inceſt, Theft, Qc. as our Author ſpeaks in his Diſert. Academ. p. 733, 734. 

Such are (ſaith Biſhop Cumberland, De Leg. Nat. Cap. v. F. 9.) a Quickneſs of Wit, Knowledge of ſpeculative Sciences, and 
divers Arts, an happy Memory, Strength of Body, the Help of outward Things, &c. 

3 See what our Author writes, Lib. ii. Cap. iii. F. 21. Utility is a Sequel of the Obſervation of the natural Law : But it is no 
Way the proper and direct Foundation of the Obligation we are under to obſerve it. This Foundation, as has been before ob- 
ſery'd, is the Will of Gop, diſcoverable by the Agreement or Diſagreement of ſuch or ſuch Actions with the human Nature, of 
which he is the Author. See my Defence of M. Pufendorf, againſt the deceas'd M. Leibnitz. 


+ Ethic. ad Nicom. Lib. ii. Cap. vi. 


* This is ſo true, that we ſometimes confound the poſitive Idea and phyſical Action with its moral Relation, even when they 
are really two very diſtin Things. As for Example, To drink Wine, or any other ſtrong Liquor, till we loſe the Uſe of our 


Reaſon, is that which we call Drunkenneſs; but as that Word imports, in its ordinary Uſe, a moral T 


urpitude in the Action con- 


trary to a Law, Men are obliged to condemn every Thing that hath a Tendency to that, which we call Drunkenneſs, as an 
evil Action, and contrary to the moral Law ; but if a Man happen to have his Brain diſturbed, by drinking a certain Quantity 
of Wine, which was preſcribed him, as a Medicine, for the Recovery of his Health, though we may call ſuch an Action Drunken- 
neſs, conſidering it as a Name of a mixt Nature, yet, 'tis plain, that if we compare it with the Law of Gop, our ſupream Rule, 
tis no Sin, nor a n of that divine Law, though Drunkenneſs is — — taken in that Senſe. Mr. Locke's Eſqay on 


buman Underſtanding, 
which is treated on, Lib. iv. Cap. i, 


ib. ii. Cap. xxviii, F. 16. We may obſerve the great Uſe of this Remark in the Queltion of Lying, 
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count of the Reverence which Men are by Law, 
likewiſe, taught to pay to Nearneſs of Blood. And 
the ſame Judgment is to be made of other Vices. 
But now, if from all theſe you take away the Re- 
ſpe& to the Law, and the Morality inherent in ſuch 
Actions, the bare natural Fact will involve no Ab- 
furdity or Contradiction: For in a natural and ab- 
ſolute Senſe theſe are altogether indifferent Things 
to have Conjunction with your neareſt Relation, or 
with the ſame Woman who is enjoy'd by another, 
ſuppoſing he has no peculiar Right to her, as he 
cannot have without Law ; to take away the Life 
of a Creature of the ſame Species with yourſelf ; to 
take a Thing which another Man had deſign'd for 
his Uſe, tho' he had obtain'd no Right by Law to 
exclude others from their Share in its Poſſeſſion, 
And the Reaſon why ſo few Perſons can conceive 
and apprehend ſuch a natural Indifference as we are 
maintaining, is only this, becauſe, from our In- 
fancy, we are taught to deteſt ſuch Practices; and 
this Abhorrence, being imprinted on. our tender 
Minds, ſeems to grow into a kind of natural Judg- 
ment; ſo that it ſeldom enters into Men's Heads 
to diſtinguiſh between the Materiality and the For- 
mality of thoſe Actions, or between our Perform- 
ance of them as natural, and our Commiſſion of 
them as moral Agents . Hence it appears, that 
Grotins had not conſider'd this Matter thoroughly *, 
when, among thoſe Things to which the Power of 
Gop himſelf does not extend, becauſe they involve 
a manifeſt Contradiction, he reckons * the Maligni- 

of ſome human Actions. Indeed *tis impoſſible 
that twice two ſhould not make four, becauſe twice 
two and four are really the ſame Thing, and only 
differ in Name, and in our Manner of conceiving 
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ture's Laws, the neceſſary Agreement and Diſagree. 
ment of Things to rational and ſocial Nature. But 
Man obtain'd a ſocial Nature from the good Plez. 
ſure of Gop ALmicnuTy, not from any immuta. 
ble Neceſlity ; and conſequently the Morality of Ac. 
tions, agreeable or diſagreeable to him, as a ſocial 
Creature, muſt be deriv'd from the ſame Original 
and Spring; and muſt be attributed to Man, not by 
an abſolute, but by an hypothetical Neceſſity ; or 
. e Suppoſal of that Condition which Gob was 
pleas'd freely to beſtow on Mankind, above the Pri- 
vileges of the inferior Creation. Nor can this Opi- 
nion of Grotius find any Shelter or Protection in 
thoſe Places of Scripture which he quotes to ſhew, 
that Gop ALmicnTy permits himſelf to be judg'd 
according to the original Laws, and therefore they 
muſt be abſolutely immutable : For, without Doubt, 
Gop declar'd to Mankind, from the very Beginning 
of Things, that he would be a Rewwarder of the Good, 
and an Avenger on the Wicked, Heb. xi. 6. and that 
he would render unto every Man accorditg to his 
Worts, Rom. ii. 6. From which Declaration his 
Veracity not permitting him to go back, Abrahay 
had Reaſon to make that Appeal which we find 
Gen. xviii. 25. Shall not the Fudge of all the Earth do 
right ©? But how does it follow hence, that * human 
Actions have any moral Quality antecedent to the 
divine Impoſition ? Nor does it at all appear how 
the ſame Concluſion can be drawn from the fifth 
Chapter of Iſaiah, where Gop is pleas'd to refer 
the Cauſe between him and his Vineyard, to the Judg- 
ment of J/rael and Judab, and concludes, that he 
may lawtully negle& the farther Care and Culture 
of it, ſince the degenerate Fruit made fo ill a Re- 
turn for his Pains. And laſtly, from that Place in 


he them. But the Contradiction which appears in Ac- the ſixth of Micab, where Gop is ſaid to have a 
: tions repugnant to Nature's Law, is of a much Controverſy with his People, and to reaſon with Iſrael, 
5 lower Degree, and can never riſe to an abſolute Im- it ſeems to be hinted, that Men may, by their own 
** poſſibility. And upon the ſame Account he derives Judgment, underſtand the Equity of returning Thanks 
+ this Malignity from ſuch Actions as are compar'd with for Benefits receiv'd; but we cannot thence infer, 
4 right Reaſon : For in the very Terms of right Rea- that, becauſe Men who have a Senſe of Kindneſs, 

th ſon, when apply'd to Man, there inheres a Reſpect are oblig'd to be grateful, therefore this Gratitude 
DB to the Law of Sociableneſs enjoin'd to human Race is not commanded by any Law, but is of itſelf, 

| . by the Creator. Thus, at the ſame Rate, he alledges before all Law, a neceſſary Duty. From all that 

"i „for a Proof of the Independency of ſome of Na- we have urg*d on this Head, it may appear, that 

F 1 5 


d Ibid. F. 12. 


q De J. B. & P. Lib. i. Cap. i. F. 10. ? Add. Exel. xviii. 25. Rom. iii. 6. 
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Here's a tacit Anſwer to an Objection that may be offered. There are ſome Men that have as natural an Abhorrence of 
ſome Vices, as others have of Meats. Now ſuch an Horror being a kind of natural Motion, or Paſſion, it ſeems that our 
Senſe of the Turpitude of ſuch an Action ought to be looked upon as a natural Quality, and not as a moral one, reſulting from 
the Law of Gop. This Difficulty is ſpecious, and the Author only ſeems to give it an Anſwer, which, that we may under- 
ſtand, let us unfold his Words; Cufteom being a ſecond Nature, as the Proverb is, it happens, that ſome Perſons, well educated, 
conceive, from their Cradle, ſuch an Horror againſt ſome Vices of a more heinous Nature, that they retain it the reſt of their 
Lives. This Sort of Antipathy proceeds more from a confuſed and indeliberate Thought, than a diſtin 1 and Rea - 
ſoning about the Contrariety of thoſe Vices to the Law. As for Example, It is certain, that, in the firſt Ages of the World, Mar- 
riages between Brother and Siſter were in Uſe, and authorized by the Diſpoſition of human Affairs at that Time, ſo that the 
molt of our Divines and Lawyers acknowledge the Prohibition of theſe ſort of Marriages to be only of poſitive Law; never- 
theleſs, the Uſage of them being long fince aboliſhed, by moſt Nations, Men have entertained ſo great an Averſion to them, 
not only becauſe they are forbidden 55 their Laws, but upon the Account of the Impreſſions of their Education, that it is a 
monſtrous Thing for a Brother and Siſter to have a carnal Love one for another. And it ſeems as if in Perſons well educated, 
their Senſes are, as it were, ſtifled in that Reſpect, for we may ſee young Men converſe all their Days with Siſters of extraor- 
dinary Beauty, and yet be under no Temptation, though very amorous towards others of their Sex. Such as have theſe Im- 
preſſions of Averſion regard not the Laws, nor the phyſical Motion of the Action, but are ſtrongly perſuaded that they ariſe 
from a Turpitude in the Action, as contrary to the Nature of Man, as exceſlive Cold, or Heat, Grief, or other phyſical Quali- 
ties deſtructive to his Being. Pufend. Letters & Specim. Controv. Ch. v. N We find in this laſt Work, a full —_ to all the 
Difficulties objected to our Author's Principles, relating to the Origin of Morality in human Actions. With regard to the Ex- 
ample he gives of the Horror of Inceſt, I ſhall cite a beautiful Paſſage of Plato in my Note on Book ii. Chap. iv. F. 3. n. 4. 
I find alſo a parallel Paſſage in Plutarch (De Virtut. Moral. Tom. ii.) who, to ſhew the Power that Reaſon has pver our natu 
Inclinations, and the moſt rebellious Parts of our Body, alledges this Inſenſibility we have for Perſons, from whom Reaſon and 
Law command us to abſtain, And inſtances the Eaſe with which we ſuppreſs an Affection already form'd, when we find the 
Author of it is either a Siſter, or a Daughter. See alſo a Paſſage of Xenophon,” cited in the fourth Chapter of this Book, 5. 17. 
Note 5. See Plato, cited Lib. ii. Cap. iv. F. 3. Note 4. and Plutarch, De Virtut. Moral. Tom. ii. 

2 See the Defence of Grotius, Lib. ii. Cap. iii. F. 4. Note 5. and F. 19. Note 1. 

3 This is not what Grotius pretends to infer, at leaſt directly. He alledges theſe Paſſages, to prove, that Gop conſents 
that Men may judge (as we may ſay) of his Conduct, by the Principles of the Duties he impoſes on them, to which he himſelf 
conforms, as much as the great Diſtance between the Creature and Creator will permit. See the Diſcourſe of Mr. Noodt, Of tht 
Power of Sovereigns, with the Note of the French Tranſlator, printed at Amfterdam 1714, as well as what I have ſaid on the 
Judgment of an anonymous Author, or the deceas'd M. Leibnitz, $. 15, and following. | A 
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Cnap. II. 


the Sentence which 1s frequently in the Mouths of 


EE moſt Men, 7 hat the Precepts of natural Law are 7 


rity, is fo far to be reſtrain'd and limited, 
n ought to reach no farther than the 
Impoſition and Inſtitution of GOD ALMI CHT, and 
che Origin of human Kind. Tho, to ſay the Truth, 
the Eternity which we improperly attribute to the 
Laws of Nature, is only to be rated in Proportion 
to the Oppoſition they bear to poſitive Laws, theſe 
being ſubject to frequent Alterations, while thoſe 
remain fixt and unchangeable. IF 
VII. It may be farther objected, and with ſome 
Face of Probability, among vulgar Judges, That 
Honeſty and Turpitude muſt needs inhere in ſome 
human Actions of themſelves, and by the Force of 
their own Nature, not by the Power of external Im- 
poſition ; for this Reaſon, becauſe our very Blood 
ſeems to have a natural Senſe of wicked Deeds, 
which it expreſſes by ſpreading a ſudden Redneſs 
over the Face, whenſoever we are touch'd, either 
with the Memory of them, or with the Reproach. 
Now they ſay *tis very improper to attribute a na- 
tural Effect to a moral Quality; but, on the con- 
trary, that ſince ſuch a certain Motion of the Blood 
raiſing a Redneſs in the Face, reſults in the Manner 
of a natural Effect from an ill Action, that Illneſs 
or Pravity muſt, likewiſe, be applied to the Action, 
as a natural and a neceſſary Aﬀection or Quality: 
In return to which, in the firſt Place, we confeſs, 
that the moſt wiſe Creator has implanted in the Minds 
of Men the Paſſion of Shame, to ſerve, as it were, 
for a Guard and Defence to Virtue, and for a Bridle 
to wicked Deſigns. And it is likewiſe probable, 
that unleſs God had deſign'd Man for an Agent, 
who was to frame his Proceedings by a Law, he 
would never have mingled ſuch a Paſſion in human 
Conſtitution, ſince wi: that Suppoſition it does 
not appear to be of any Uſe at all in the World. 
But indeed it is no manner of Contradiction, that 
a moral Quality owing its Original to Inſtitution, 
ſhould produce in Man (tho? not directly and im- 
mediately) a natural Effect: For * the Soul being 
united by the cloſeſt Ties to the Body, while itſelf 
2 moral Concerns, and is affected with 
em, may, at the ſame Time, eaſily raiſe a pecu- 
liar Motion in ſome Part of the Body. Beſides, 
we ought to obſerve, that Shame does not only ariſe 
from the Pravity of Actions, but, alſo, from an 
Fact, tho* not morally evil, which we think wi 
leſſen our Character and Eſteem : For, according to 
Des Cartes's Definition, it is nothing elſe but 4 Spe- 
cies of Sorrow, founded upon Self-love, and a 
from a Senſe or Fear of Diſgrace : Or, as Ariſtotle 
ſpeaks, it is a certain Grief and Confuſion at T, hings 
which appear hurtful to our Reputation : For, Man 1s 
a moſt ambitious Creature, and highly conceited of 


De Paſſion. Art. ccv. 
Rhet. Lib. ii. Cap. vi. 


Þ Rhetor. Lib. ii. Cap. vi. init. 
Add. Cartes de Paſſion, Art. ccvii, 
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his own Excellency, whence he takes an extraordi- 
nary Pleaſure, if he can find out any Advantage or 
Perfection in himſelf, on the Strength of which he 
may brag, and ſwell, and carry himſelt above the 
Dimenſions of his Neighbours. And whenever he 
apprehends theſe Talents to be the leaſt impair'd, 
and to weigh lighter in common Account, he im- 
mediately conceives the deepeſt Regret in his own 
Mind. Now the Heart, that chief Seat of human 
Excellency, being affected with this Paſſion, pre- 
ſently ſends up the Blood to be an outward Sign of 
it in the Face. But becauſe Man does not on! 
value himſelf upon Account of abſtaining from evil 
Deeds, but for ſeveral other Things, Which are not 
endued with any moral Quality, if he ſuffer in any 
of theſe latter Points, he 1s equally liable to Shame : 
Thus we ſee many Perſons who cannot forbear 
bluſhing at their Lameneſs, or Baldneſs at a Wen, 
a Crump-back, or any other eee of Body; 
at ſome particular Diſeaſes at Poverty; bad Cloaths; 
at faultleſs Ignorance, or at harmleſs Miſtakes, and 
at + many other Things, which are by no Means 
morally Evil © And among Sins, thoſe eſpecially 
ut a Man to the Bluſh, which directly argue a 
wneſs and Dejection of Mind, and which, for 
that Reaſon, make us appear more contemptible * , 
nor has the Fear of this Contempt the ſame gene- 
ral Power, but only when we are in Danger of ſuf- 
fering it from thoſe Perſons, whoſe Eſteem and 
good Opinion we are particularly covetous of en- 


Joying. And thoſe deſperate Wretches, who have 


once ſinned themſelves out of all Care of Credit, 
are not afterwards 5 touch'd with the leaſt Bluſh, 
upon the Commiſſion of the vileſt Wickedneſs *. 

hatever we have urg' d againſt the natural, the 
abſolute, and the neceſſary Goodneſs or Pravity of 
human Deeds, does not at all ſeem to rob moral 
Knowledge of its requiſite Certainty, for this would 
remain fixt and unmov'd, tho* the Morality of 
our Actions depended entirely on Impoſition. 

VIII. But if this Doctrine be true which we have 
aſſerted, what will become of that moral Latitude 
which is ſo much talk'd of, and ſo frequently op- 
Dos'd to mathematical Striftneſs* Does not that 
6h to detract ſomewhat from the Certainty which 
we maintain? This Doubt will be clearly ſolv'd, if 
it be conſider'd how far we affirm Demonſtration 
to prevail in theſe Notions, and in what Things this 
Latitude is to be found. Demonſtrations therefore 
are here chiefly employ'd about moral Qualities, ſo 
far as thoſe Qualities appear, for certain, to agree 
to ſuch Actions or Perſons : When we enquire (for 
Example) whether ſuch an Action be Guſt of un- 
juſt, whether ſuch a Right, or ſuch an Obligation, 
accrue to ſuch a Perſon, conſider'd in general, or as 
that perſonal Capacity is common to others with 


© Add. Sirac. Cap. xlii. 9, &c. 4 Vid. Ariftot. 


* Thoſe who have firſt ſpoken of the Eternity of the Laws 
quent Changes of the Civil Laws; for they aſſert only, 
or Lycurgus, but exiſted before any civil Society, 
as Civil Laws are, which are aboli 


of Nature is co- eternal with Gop; for fince it has, properly | 


it is A to what Purpoſe is it to ſuppoſe, that it had a 
had an 


mon to every Thing that exiſts. Pufend. Apolog. F. 26. 


of Nature, muſt mean it in Oppoſition to the Novelty and fre- 
that natural Law had not its Beginning in the Times of Minos, Solon, 
and is as ancient as Mankind. Further, That this Law is not ſubject to change, 


F ſhed according to the Neceſſities of a State, or the Humour of Sovereigns ; but it remains 
the ſame in all Times, and Places, and ſhall end only with Mankind. 


In fine, Tis no ways neceſſary to maintain, that the Law 


eaking, no Regard to him, and is only made for Men, on whom 
0 1 ing before Men? But if we confine ourſelves to ſay, that Gon 
dea of them from all Eternity in his Preſcience, we attribute nothing thereby to the Law of Nature, but what's com- 


* See the Paſſage of PLuTarcn, F. 6. Note 10, and what goes before and follows it. 


So far from that, 


Thi hat, that we are ſometimes aſhamed that we have done Things which we believe to be good, and not done 
ings that are evil. See PLUTARCH's Treatiſe of Falſe Shame, Tom. ii. p. 


528. Ed. Mech. 


* SENECA in his Letters, Numb. 11. (of which. M. Hertius has cited a Paſſage in this Place) proves, that Bluſhing is the Ef- 


ſect of Temperament, and that di 
appeared in a great Aſſembly ; 


ſuch as are ſub 
upon Grotius, Prolegom, F. 2. 
FT 


Pleaſure to the Crime, 


ACcITUs has a like Remark, Annal. xi. Cap. 26. Ob magnitudiners infamiæ, c. The Greatneſs of the Infam 
in the Minds of ſuch as have caſt away all Senſe of their Honour, Which Mr. Hertius cites, 


verſe Cauſes produce it. As for Example, Pompey the Great could not help bluſhing, when he 

and Fabianus the Philoſopher and Orator bluſhed, when he came but to give an Evidence before the 

Frey SENECA ſays, it proceeds not from Weakneſs of Mind, but from Surprize; for what a 
$ 


an is not accuſtomed to, 


je& to Bluſhing. The learned Gronovius had already cited Seneca's Example of Pompey in his Notes 


y gives 


D 2 him, 


2 = . 
8 - IX - : - 
- == 3 - r * 
—— — : "I== 4 s 


— 
— — 


© 


n 
— —— 


- 
— — 


. OY V 
Do Lon Bron Locd- Ca 


* - 
A 


* 

22 
Cad 

S- 


Eo EGG + 67 Fo boo A. 
e e 


* PPPs _— yy Sy — — —— — * 


— 2. - 5 EV. 


S 


l ws 
Gn = * 1 


d 


| 
: 
: 
. | 
* 
* 
a 
1 
F 
F*? 


© 4 #* & 
a SIS 3. 
„ 


18 Of the Certainty of moral Science. 


count of the Reverence which Men are by Law, 
likewiſe, taught to pay to Nearneſs of Blood. And 
the ſame Judgment is to be made of other Vices. 
But now, if from all theſe you take away the Re- 
ſpect to the Law, and the Morality inherent in ſuch 
Actions, the bare natural Fact will involve no Ab- 
ſurdity or Contradiction: For in a natural and ab- 
ſolute Senſe theſe are altogether indifferent Things; 
to have Conjunction with your neareſt Relation, or 
with the ſame Woman who is enjoy'd by another, 
ſuppoſing he has no peculiar Right to her, as he 
cannot have without Law ; to take away the Life 
of a Creature of the ſame Species with yourſelf ; to 
take a Thing which another Man had deſign'd for 
his Uſe, tho' he had obtain'd no Right by Law to 
exclude others from their Share in its Poſſeſſion. 
And the Reaſon why ſo few Perſons can conceive 
and apprehend ſuch a natural Indifference as we are 
maintaining, is only this, becauſe, from our In- 
fancy, we are taught to deteſt ſuch Practices; and 
this Abhorrence, being imprinted on our tender 
Minds, ſeems to grow into a kind of natural Judg- 
ment; ſo that it ſeldom enters into Men's Heads 
to diſtinguiſh between the Materiality and the For- 
mality of thoſe Actions, or between our Perform- 
ance of them as natural, and our Commiſſion of 
them as moral Agents. Hence it appears, that 
Grotins had not conſider'd this Matter thoroughly *, 
when, among thoſe Things to which the Power of 
Gop himſelf does not extend, becauſe they involve 
a manifeſt Contradiction, he reckons * the Maligni- 

of ſome human Actions. Indeed *tis impoſſible 
that twice two ſhould not make four, — twice 
two and four are really the ſame Thing, and only 
differ in Name, and in our Manner of conceiving 
them. But the Contradiction which appears in Ac- 
tions repugnant to Nature's Law, is of a much 
lower Degree, and can never riſe to an abſolute Im- 
poſſibility. And upon the ſame Account he derives 
this Malignity from ſuch Actions as are compar'd with 
right Reaſon : For in the very Terms of right Rea- 
ſon, when apply'd to Man, there inheres a Reſpect 
to the Law of Sociableneſs enjoin'd to human Race 
by the Creator. Thus, at the ſame Rate, he alledges 
for a Proof of the Independency of ſome of Na- 


a De F. B. P. Lib. i. Cap. i. J 10. d Ibid, F. 12. 


Book I. 


ture's Laws, the neceſſary Agreement and Diſagree. 
ment of Things to rational and ſocial Nature. But 
Man obtain'd a ſocial Nature from the good Plex. 
ſure of GOD ALmicnTy, not from any immuta. 
ble Neceſſity ; and conſequently the Morality of Ac. 
tions, agreeable or diſagreeable to him, as a ſocial 
Creature, muſt be deriv'd from the ſame Original 
and Spring; and muſt be attributed to Man, not by 
an abſolute, but by an hypothetical Neceſſity; or 
upon Suppoſal of that Condition which Gop was 
pleas*d freely to beſtow on Mankind, above the Pri. 
vileges of the inferior Creation. Nor can this Opi- 
nion of Grotius find any Shelter or Protection in 
thoſe Places of Scripture which he quotes to ſhew, 
that Gop ALmicntTy permits himſelf to be judg'd 
according to the original Laws, and therefore the 

muſt be abſolutely immutable : For, without Doubt, 
Gop declar'd to Mankind, from the very Beginning 
of Things, that he would be a Rewarder of the Good, 
and an Avenger on the Wicked, Heb. xi. 6. and that 
he would render unto every Man accordisg to hi; 
Works, Rom. ii. 6. From which Declaration his 
Veracity not permitting him to go back, Abrahay 
had Reaſon to make that Appeal which we find 
Gen. xviii. 25. Shall not the Judge of all the Earth do 
right ©? But how does it follow hence, that human 
Actions have any moral Quality antecedent to the 
divine Impoſition ? Nor does it at all appear how 
the ſame Concluſion can be drawn from the fifth 


Chapter of Iaiab, where Gop is pleas'd to refer 


the Cauſe between him and his Vineyard, to the Judg- 
ment of 1ſfrael and Judah, and concludes, that he 
may lawtully negle& the farther Care and Culture 
of it, ſince the degenerate Fruit made ſo ill a Re- 
turn for his Pains. And laſtly, from that Place in 
the ſixth of Micah, where Gop is ſaid to have 4 
Controverſy with his People, and to reaſon with Iſrael, 
it ſeems to be hinted, that Men may, by their own 
Judgment,underſtand the Equity of returningThanks 
for Benefits receiv*d ; but we cannot thence infer, 
that, becauſe Men who have a Senſe of Kindneſs, 
are oblig'd to be grateful, therefore this Gratitude 
is not commanded by any Law, but is of itſelf, 
before all Law, a neceſſary Duty. From all that 
we have urg'd on this Head, it may appear, that 


© Add, Exel. xviii. 25. Rom. iii. 6. 
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Here's a tacit Anſwer to an Objection that may be offered. There are ſome Men that have as natural an Abhorrence of 
ſome Vices, as others have of Meats, Now ſuch an Horror being a kind of natural Motion, or Paſſion, it ſeems that our 
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Senſe of the Turpitude of ſuch an Action ought to be looked upon as a natural Quality, and not as a moral one, reſulting from 
the Law of Gop. This Difficulty is ſpecious, and the Author only ſeems to give it an Anſwer, which, that we may under- 
ſtand, let us unfold his Words; Cuſtom being a ſecond Nature, as the Proverb is, it happens, that ſome Perſons, well educated, 
conceive, from their Cradle, ſuch an Horror againſt ſome Vices of a more heinous Nature, that they retain it the reſt of their 
Lives. This Sort of Antipathy proceeds more from a confuſed and indeliberate Thought, than a diſtin RP and Rea- 
ſoning about the Contrariety of thoſe Vices to the Law. As for Example, It is certain, that, in the firſt Ages of theWorld, Mar- 
riages between Brother and Siſter were in Uſe, and authorized by the Diſpoſition of human Affairs at that Time, ſo that the 
molt of our Divines and Lawyers acknowledge the Prohibition of theſe ſort of Marriages to be only of poſitive Law; never- 
theleſs, the Uſage of them bein _ ſince aboliſhed, by moſt Nations, Men have entertained ſo great an Averſion to them, 
not only becauſe they are forbidden by their Laws, but upon the Account of the Impreſſions of their Education, that it is a 
monſtrous Thing for a Brother and Siſter to have a carnal Love one for another. And it ſeems as if in Perſons well educated, 
their Senſes are, as it were, ſtifled in that Reſpe&, for we may ſee young Men converſe all their Days with Siſters of extraor- 
dinary Beauty, and yet be under no Temptation, though very amorous towards others of their Sex. Such as have theſe Im- 
preſſions of Averſion regard not the Laws, nor the phyſical Motion of the Action, but are ſtrongly perſuaded that they ariſe 
from a Turpitude in the Action, as contrary to the Nature of Man, as exceſſive Cold, or Heat, Grief, or other phyſical Quali- 
ties deſtructive to his Being. Pufend. Letters & Specim. Controv. Ch. v. 575 We find in this laſt Work, a full _ to all the 
Difficulties objected to our Author's Principles, relating to the Origin of Morality in human Actions. With regard to the Ex- 
ample he gives of the Horror of Inceſt, I ſhall cite a beautiful Paſſage of Plato in my Note on Book ii. Chap. iv. F. 3. n. 4. 
I find alſo a parallel Paſſage in Plutarch ¶ De Virtut. Moral. Tom. ii.) who, to ſhew the Power that Reaſon has over our natural 
Inclinations, and the moſt rebellious Parts of our Body, alledges this Inſenſibility we have for Perſons, from whom Reaſon and 
Law command us to abſtain, And inſtances the Eaſe with which we ſuppreſs an Affection already form'd, when we find the 
Author of it is either a Siſter, or a Daughter. See alſo a Paſſage of Xenophon, cited in the fourth Chapter of this Book, $. 17. 
Note 5. See Plato, cited Lib. ii. Cap. iv. F. 3. Note 4. and Plutarch, De Virtut. Moral. Tom. ii. 


2 See the Defence of Grotius, Lib. ii. Cap. iii. F. 4. Note 5. and F. 19. Note 1. 
3 This is not what Gratius pretends to infer, at leaſt directly. He alledges theſe Paſſages, to prove, that Gop conſents 


that Men may judge (as we may ſay) of his Conduct, by the Principles of the Duties he impoſes on them, to which he himſelf 


conforms, as much as the great Diſtance between the Creature and Creator will permit. See the Diſcourſe of Mr. Noodt, Of tht 

Power of Sovereigns, with the Note of the French Tranſlator, printed at Amfterdam 1714, as well as what I have ſaid on the 

judgment of an anonymous Author, or the deceas'd M. Leibnitx, $. 15, and following. 8 h 
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e which is frequently in the Mouths of 
1 N * That the Privipes of natural Law are 7 
1 Verity, is ſo far to be reſtrain'd and limited, 
= this Eternity ought. to reach no farther than the 
Im oſition and Inſtitution of GOD ALmicaurty, and 
the Origin of human Kind. Tho, to ſay the Truth, 
the Eternity which we improperly attribute to the 
Laws of Nature, is only to be rated in Proportion 
to the Oppoſition they bear to poſitive Laws, theſe 
being ſubject to frequent Alterations, while thoſe 
remain fixt and unchangeable. f 
VII. It may be farther objected, and with ſome 
Face of Probability, among vulgar Judges, That 
Honeſty and Turpitude muſt needs inhere in ſome 
human Actions of themſelves, and by the Force of 
their own Nature, not by the Power of external Im- 
poſition; for this Reaſon, becauſe our very Blood 
ſeems to have a natural Senſe of wicked Deeds, 
which it expreſſes by ſpreading a ſudden Redneſs 
over the Face, whenſoever we are touch'd, either 
with the Memory of them, or with the Reproach. 
Now they ſay *tis very improper to attribute a na- 
tural Effect to a moral Quality; but, on the con- 
trary, that ſince ſuch a certain Motion of the Blood 
raiſing a Redneſs in the Face, reſults in the Manner 
of a natural Effect from an ill Action, that Illneſs 
or Pravity muſt, likewiſe, be applied to the Action, 
as a natural and a neceſſary Affection or 8 
In return to which, in the firſt Place, we confeſs, 
that the moſt wiſe Creator has implanted in the Minds 
of Men the Paſſion of Shame, to ſerve, as it were, 
for a Guard and Defence to Virtue, and for a Bridle 
to wicked Deſigns. And it is likewiſe probable, 
that unleſs God had deſign'd Man for an Agent, 
who was to frame his Proceedings by a Law, he 
would never have mingled ſuch a Paſſion in human 
Conſtitution, ſince — that gf 17 it does 
not appear to be of any Uſe at all in the World. 
But indeed it is no manner of Contradiction, that 
a moral 
ſhould produce in Man (tho' not directly and im- 
mediately) a natural Effect: For * the Soul being 
united by the cloſeſt Ties to the Body, while itſelf 
apprehends moral Concerns, and is affected with 
em, may, at the ſame Time, eaſily raiſe a pecu- 
liar Motion in ſome Part of the Body. Beſides, 
we ought to obſerve, that Shame does not only ariſe 
| from the Pravity of Actions, but, alſo, from an 
. of Fact, tho* not morally evil, which we think wi 
| lefſen our Character and Eſteem : For, according to 
Des Cartes's Definition, it is nothing elſe but a Pp - 
edin 
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uality owing its Original to Inſtitution, 
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his own Excellency, whence he takes an extraordi- 
nary Pleaſure, if he can find out any Advantage or 
Perfection in himſelf, on the Strength of which he 
may brag, and ſwell, and carry himſelf above the 
Dimenſions of his Neighbours. And whenever he 
apprehends theſe Talents to be the leaſt impair'd, 
and to weigh lighter in common Account, he im- 
mediately conceives the deepeſt Regret in his own 
Mind. Now the Heart, that chief Seat of human 
Excellency, being affected with this Paſſion, pre- 
ſently ſends up the Blood to be an outward Sign of 
it in the Face. But becauſe Man does not onl 
value himſelf upon Account of abſtaining from evil 
Deeds, but for ſeveral other Things, which are not 
endued with any moral Quality, it he ſuffer in any 
of theſe latter Points, he 1s equally liable to Shame : 
Thus we ſee many Perſons who cannot forbear 
bluſhing at their Lameneſs, or Baldneſs; at a Wen, 
a Crump-back, or any other 8 of Body; 
at ſome particular Diſeaſes; at Poverty; bad Cloaths; 
at faultleſs Ignorance, or at harmleſs Miſtakes, and 
at + many other Things, which are by no Means 
morally Evil. And among Sins, thoſe eſpecially 
ut a Man to the Bluſh, which directly argue a 
wneſs and Dejection of Mind, and which, for 
that Reaſon, make us appear more contemptible * , 
nor has the Fear of this Contempt the ſame gene- 
ral Power, but only when we are in Danger of ſuf- 
fering it from thoſe Perſons, whoſe Eſteem and 
good Opinion we are particularly covetous of en- 


Joying. And thoſe deſperate Wretches, who have 


once ſinned themſelves out of all Care of Credit, 
are not afterwards 5 touch'd with the leaſt Bluſh, 
upon the Commiſſion of the vileſt Wickedneſs . 

hatever we have urg'd againſt the natural, the 
abſolute, and the neceſſary Goodneſs or Pravity of 
human Deeds, does not at all ſeem to rob moral 
Knowledge of its requiſite Certainty, for this would 
remain fixt and unmov'd, tho* the Morality of 
our Actions depended entirely on Impoſition. 

VIII. But if this Doctrine be true which we have 
aſſerted, what will become of that moral Latitude 
which is ſo much talk'd of, and fo frequently op- 
N to mathematical Striftneſs* Does not that 
eem to detract ſomewhat from the Certainty which 
we maintain? This Doubt will be clearly ſolv'd, if 
it be conſider'd how far we affirm Demonſtration 
to prevail in theſe Notions, and in what Things this 
Latitude is to be found. Demonſtrations therefore 
are here chiefly employ'd about moral Qualities, ſo 
far as thoſe Qualities appear, for certain, to agree 
to ſuch Actions or Perſons : When we enquire (for 
Example) whether ſuch an Action be Guſt of un- 
juſt, whether ſuch a Right, or ſuch an Obligation, 
accrue to ſuch a Perſon, conſider'd in general, or as 
that perſonal Capacity is common to others with 


© Add. Sirac. Cap. xlii. 9, &c. 4 Vid. Arifter. 


my cies of Sorrow, founded upon Self-love, and proce 

how from a Senſe or Fear of Diſgrace : Or, as Ariſtotle 

Rea ſpeaks, it is a certain Grief and Confuſion at Things 
Har- which appear hurtful to our Reputation: For, Man 1s 
0p a moſt ambitious Creature, and highly conceited of 
em, De Paſſion. Art. cev. d Rhetor. Lib. ii. Cap. vi. init. 
* Rhet. Lib. ii. Cap. vi. Add. Cartes de Paſſion, Art. ccvii. 
ted, . 

aor- * Thoſe who have firſt ſpoken of the 

Im- quent Changes of the Civil Lays ; for they aſſert only, 

riſe or Lycurgus, but exiſted before any civil Society, 

= as Civil Laws are, 

| the 


mon to every Thing that exiſts. Pufend. Apolog. F. 26. 
2 See the Paſſage of N 6. 4 
3 So far from that, 

Things that are evil. 


* SENECA in his Letters, Numb. 


nts fect of Temperament, and that diverſe Cauſes produce it. 

ſelf appeared in a great Aſſembly ; 

the enate. SENECA ſays, it proceeds not from Weakneſs of Mind, but from Surprize ; for what a 

the diſturbs ſuch as are ſubje& to Bluſting. The learned Gronovius had already cited Seneca's Example 
* Sw, Prolegom, F. 2. 


Pleaſure to the Crime, 


11. (of which. M. Hertius has cited a Paſſage in this Place) proves, that Bluſhin 
As for Example, Pompey the Great could not he 


ACITUS has a like Remark, Annal. xi. Cap. 26. Ob magnitudinem infamie, &c. 


Eternity of the Laws of Nature, muſt mean it in Oppoſition to the Novelty and fre- 
that natural Law had not its Beginning in the Times of Minos, Solon, 
and is as ancient as Mankind, Further, That this Law is not ſubject to change, 
F which are aboliſhed according to the Neceſſities of a State, or the Humour of Sovereigns ; but it remains 
the ſame in all Times, and Places, and ſhall end only with Mankind. 
of Nature is co-eternal with Gop ; for fince it has, properly ſpeaking, no Regard to him, and is only made for Men, on whom 


it is impoſed, to what Purpoſe is it to ſuppoſe, that it had a Being before Men? But if we confine ourſelves to ſay, that Gon 
had an Idea of them from all Eternity in his Preſcience, we attri 


In fine, Tis no ways neceſſary to maintain, that the Law 


ute nothing thereby to the Law of Nature, but what's com- 


and what goes before and follows it. 
that we are ſometimes aſhamed that we have done Things which we believe to be good, and not done 
See PLUTARCH's Treatiſe of Falſe Shame, Tom. ii. p. 


528. Ed. Wech. 


is the Ef- 
bluſhing, when he 


l 
and Fabianus the Philoſopher and Orator bluſhed, when he came but to Wire an 9 — be fore the 


an is not accuſtomed to, 
of Pompey in his Notes 


The Greatneſs of the Infamy gives 


in the Minds of ſuch as have caſt away all Senſe of their Honour. Which Mr. Hertius cites. 


2 him. 
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him. Now all theſe Kinds of Truths we maintain 
to be ſo clearly and certainly deducible from their 
genuine Principles and Cauſes, that no Man, in his 
right Wits, can entertain a Doubt concerning them, 
And tho' we ſhould diſcover ſome little Latitude, 
or ſomething analogous to Latitude, in the Queſ- 
tions; yet that would not be able to prejudice the 
Certainty of them in itſelf, As for the Goodneſs or 
Pravity of Actions, as they denote their Agreeable- 
neſs or Repugnancy to the Rule of the Law, in this 
Reſpect they ſeem capable of no Manner of Lati- 
tude, but whatever declines from Good muſt im- 
mediately be pronounc'd Evil. Yet under other 
Conſiderations, at leaſt with reſpect to Men, they 
admit of ſomething like Latitude ; Latitude, pro- 
perly ſpeaking, being applicable only to Quantity. 
And firſt, Becauſe in Laws the Force and Power of 
obliging Men is not always of the ſame Tenour and 
Degree, but appears more ſtrict in commanding and 
forbidding ſome Adlions, and more looſe about 
others. Whence it comes to paſs, that we are forc'd 
to diſtinguiſh between Law and Equity, or between 
what's rigorouſly and exactly juſt, and * what's 
equal and fair to be done. The Difference between 
which Things is this, We lie under a more neceſſary 
Duty of performing the former, but the latter en- 
gage our Obedience with a gentler Tie, and with an 
inferior Obligation. Yet theſe laſt have a wider 
Object than the firſt ; the Offices of other Virtues 
being extended much farther than thoſe of Juſtice. 
It happens, likewiſe, very commonly, that among 
Men, and in human Courts, ſmaller Deviations from 
the Law ſcarce fall under Conſideration or Animad- 
verſion. Many Things too are ordain'd and com- 
manded in ſo weak and indifferent a Manner, that 
they ſeem to engage Men rather by affecting their 
Modeſty than their Honeſty : So that thoſe who 
perform them deſerve Commendation, thoſe who 
omit them are not obnoxious to Reprehenſion. And 
among theſe Matters Grotius * ſeems to reckon 
Concubinage, Divorce, and Polygamy, before they were 
forbidden by the Law of Gop : Theſe (ſaith he) are 


ſuch Things as Reaſon itſelf tells us it is more honeſt io 


abſtain from; yet not ſo, as that ( ſetting afide the Di- 
vine Precept) they include any grievous Fault. 

But of theſe we ſhall treat in their proper * Place. 
Hither likewiſe is to be referr*d that Paſſage of Ari- 
fotle e; He that declines but a little from right Dealing, 
whether to the Exceſs, or to the Defect, is not cbarg d 
with Guilt ; but he that tranſgreſſes in a larger Meaſure, 
becauſe his Faultineſs diſcovers and betrays itſelf by its 
Bulk. It may happen too that a Thing in itſelf 
ſhall be unobliging and indifferent, and yet the Per- 
formance, or . Omiſſion of it ſhall either always, 
or, however, at ſome certain Juncture, be more for 


our Advantage and Uſe. To this Caſe belong thoſe 


Book l. 


Paſſages of St. Paul in his firſt Epiſtle to the Cæri. 
thians, Chap. vi. Ver. 12. Chap. vii. Ver. 6, 


8, 9. Chap. x. Ver. 23. And that Obſervation 2 i 3 


Grotius , That ſometimes by an obuſe of Words, th; p | 


Things which Reaſon ſhews to be honeſt, er better 1/;,y 
the contrary , ibo“ they are not enjoin'd, yet Hall 3. 
calPd Diftates or Ordinances of the Law of Natur 
From all that has been ſaid, we may underſtanq 
whether, and in what Manner, there may be ſaid to 
be Degrees of Good. If then we conſider Good in 
a ſtrict Senſe, for a Congruity to the Law, tis 33 
impoſſible there ſhould be any Thing better than 
what is good, as that there ſhould be any Thing 
ſtraighter than what 1s properly ſtraight. Yet one 
Good may be pronounc'd better than another, ac. 
cording to the different Degrees of Neceſſity which 
are found in both, and upon Account of which, if 
they cannot be both perform'd, one of them, mani. 
feſtly, gives Place to the other. To this Purpoſe 
ſee Malih. viii. 21, 22. where it was a good Thing 
to bury a dead Father, but a better to fellow our 
Saviour: As vi. 2. where it was a good Thing 
to miniſter to the Poor, but a better to preach the 
Goſpel : On which Point we ſhall be larger here. 
after * Laſtly, when Actions, in themſelves law. 
ful and indifferent, are meaſur'd and rated accord- 
ing to their Uſefulneſs or Expedience, one of them 
is declar'd better than another, as it is more advan- 
tageous to the preſent Circumſtance or Occaſion +. 
IX. According to our Doctrine already deliver'd, 
muſt that Place of Grotius * be explain'd, about the 
Cauſes of Doubt in moral Actions; where he ſays, 
There is not an equal C:rtainty to be met with in Moro; 
and Mathematicks , which therefore happens, becauſe 
mathematical Sciences treat of Forms, as diſtin} and 
abſiratied from ail Sorts of Matter, and becauſe the 
Forms themſelves are generally ſuch as will admit of 10 
Medium, as we can find nothing which is not either 
crooked or ſtraight, But in Morals the leaſt Circum- 
ſtance alters the Matter ; and the Forms, of which 
they treat, have commonly ſome intervenient Latitude, 
by Reaſon of which they ſometimes approach nearer to 
one Extream, and ſometimes to the other. Thus between 
Things abſolutely commanded, and abſolutely forbidden, 
there are ſome Things left indifferent; but this Medium 
of Indifference ſometimes inclines nearer to the Injunc- 
tion, ſometimes to the Prohibition. Whence frequently 
ariſes an Ambiguity, ſomewhat like what we meet with 
in Twilight, or in Water not perfectiy bot. As to this 
Aſſertion, we muſt confeſs, that, as about other 
Actions, ſo eſpecially about making War, a Doubt 
may probably ariſe z either becauſe the Fact which 
occaſions the War is not yet fully made out, or 
whether it be of ſo great Conſequence as to deſerve 
a Proſecution by Arms, where the Caſe is ſo deſpe- 
rate, and where the attending Miſeries are ſo nume- 


1.30 
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* Lib, i. Cap. ii. F. 6. It is not to this Claſs that Grotius refers, but to a third, where our Author cites the Words of this 
great Man. See Note 1. P. 22. d Lib, vi. Cap. i. © Ethic. Cap. ult. « Lib. i. Cap. i. F. 10, «1k i. 
Cap. iii, F. 8. & Lib. v. Cap. xii. F. 23. f Lib. ii. Cap. xxiii. F. 1. | 


— 


So that Equity includes not only what is really and fully due to any one, although he cannot require it of us in Strict- 
neſs by any written Law, but all that is due to another upon a Principle of Humanity, or Charity, or any other Virtue, which 
is ſuch, as that, if you violate the Duties belonging to it, he, to whom we ought to do it, can't complain of any proper Wrong 
done him; ſo that the Right from whence this Obligation ariſes, is that which is call'd by our Author, Inperfack. See Chap. i. 
F. 19, 8 foregoing, and Chap. vii. F. 7, 11, 16. Book iii. Chap. i. §. 3. and Chap. iii. $. 16. and Chap. iv. 5. 6. Book viii. 
Chap. i. F. 1. 

We may add, or with Relation to certain Perſons. See what I have ſaid in my Treatiſe of Games, printed in 1709. Lib, iii. 
Cap. vi. | 

f Such is, for Example, the Cuſtom of covering thoſe Parts of the Body which diſtinguiſh Men from Women : To which 
we may refer what St. Paul ſays of the Cuſtoms o his Times, 1 Coy. xi. 14. Nature itſelf teaches us, That if a Man have 
long Hair, tis a Shame to him; but if a Womon have % Hair, tis her Honour, as Frederick Gronovius explains theſe Words, 
in his. Notes; but our Author gives them another Turn, Lib. ii. Cap. iii. F. 22. If this Idea of Decency, independent of all 
Obligation, has any real Foundation, it is only on Account of the Danger, or Inconvenience there is in permitting ſuch Things, 
with regard to others more truly binding, rather than any Fault in abſtaining voluntarily from them ; for we may either do, 
or not do them, if, on due Deliberation, we ſee no Hazard accrue, and that they are not, otherwiſe, either preſcribed or forbid 
by any poſitive Law. Thus the Matter will be reduc'd to the preceding Rule, founded on the Authority of St, Paul, as well 
as on the pureſt Lights of Reaſon. See what I have ſaid on Grotius, Book ii. Chap. v. F. 9. N. 10. 

4 There are other Principles by which the reſpeQive Quality of moral Actions may be determined, See Chap. viii. $. 5 
with the Note. . 
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rous; or whether, in the preſent Juncture and Con- 
dition of the Commonwealth, it be a moot Caſe 
which Courſe ought to be taken, either to return 
the Injury in an hoſtile Manner, or rather conceal 
the Aﬀront, and deter the Satisfaction, leſt an un- 
timely Purſuit of Revenge ſhould draw greater Miſ- 
fortunes on the State. But that the Cauſes of Doubt- 
ing, in ſuch Caſes, proceed from the Uncertainty of 
moral Matters, this we abſolutely deny. The Rea- 
ſon why the Demonſtrations in Mathematicks are ſo 
very accurate, is not the Abſtraction from Matter, 
but another, that we ſhall produce by and by. That 
in Morals the leaſt Circumſtance alters the Matter, is 
an ambiguous Expreſſion. If this be the Senſe of 
it, That the leaſt Circumſtance alters the Quality of 
an Action, that is, turns it from Good to Evil, this 
Variation does not at Al injure the Certitude of mo- 
ral Knowledge. For a Line that recedes never ſo 
little from Straightneſs, degenerates into Crookedneſs, 
and yet no Uncertainty ariſes hence in geometrical 
Operations. But if this be the Meaning of the 
Place, that the leaſt Circumſtance either raiſes or 
leſſens the Quantity of an Action; this, at leaſt 
in human Regard, is not always true; for trifling 
Accidents and Punctilio's ſeldom weigh any Thing 
in the Sentence of a moral Judge. Yet, if we grant 
this Suppoſition, it will not in the leaſt diminiſh the 
Certainty of Morality ; ſince even in Mathematicks 
the ſmalleſt Acceſſion, or the moſt inconſiderable 
Loſs, varies the Quantity. Lawful or indifferent 
Things, which compoſe the Medium between Com- 
mands and Prohibitions, we have already obſerv'd 
only in this Reſpect to incline ſometimes more to 
one Hand, ſometimes to the other, as it appears 
moſt expedient and uſeful ſometimes to perform 
them, ſometimes to omit them. Yet even hence 
nothing of Uncertainty can ariſe, nor is any ſuch 
Medium form'd, as we can clearly underſtand ei- 
ther to be Good or Ill. So that thoſe Examples 
and Inſtances of Twilight and lukewarm Water, are 
improperly applied to the preſent Caſe ; they being 
of that Kind of ia we call Media Participationis, 
as lukewarm Water partakes of hot and cold toge- 
ther. But thoſe Media, which we call Media Nega- 
tionis, as are indifferent and lawful Matters, poſſeſs 
not the leaſt Share of either of the Extreams, but 
equally deny them both. For we ſay in the ſame 
Manner, Good is not Indifferent, and Evil is not 
Indifferent; and it does not appear, how a Medium 
of this Nature can prove a Cauſe and an Occaſion of 
Uncertainty. 

KX. Yet as to the Quantities which are uſed in Mo- 
rality, they, we confeſs, are capable of ſome Lati- 
tude ; and it's chiefly on this Account, that mathe- 
matical Knowledge is eſteem'd to have ſo much 
higher Degrees of Nicety and Exactneſs than moral. 


tutions of natural and of moral Quantity : For na- 
tural or phyſical Quantities may be accurately com- 


te. 


Crap. II. Of the Certainty of moral Science. 


The Reaſon of this depends on the different Conſti- 


* To underſtand what is meant by theſe Terms, ſee Book v. Chap. vii. F. 1. 
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pared, and meaſured, and divided into the moſt 
equal Parts; becauſe they are repreſented as the Af- 
tections of material Things, which are the Objects 
of our Senſes. Whence we may preciſely determine, 
what Rule and Proportion they bear to each other, 
eſpecially if we employ the Aſſiſtance of Numbers, 
by the Application of which all Queſtions of this 
Kind are moſt exquiſitely ſolv'd. And beſides, 
thoſe Quantities are the Effect of Nature, and, con- 
ſequently, immoveable and permanent. On the other 
hand, moral Quantities proceed from the Impoſi- 
tions and the Eſtimation of intelligent and free 
Agents, whoſe Judgment and Pleaſure not falling 
under natural Dimenſions. the Quantities which they 
thus conceive and determine, cannot be circumſcrib- 
ed by any ſuch Meaſure, but retain, as it were, 
ſomewhat of the Looſeneſs and Liberty of their 
Original. Nor indeed did the Ends for which mo- 
ral Quantities were firſt introduced, require = ſuch 
»unctual Minuteneſs * ; but it was ſufficient for the 
ſe of human Life, that Perſons, Things, and 
Actions, ſhould be more groſly rated and com- 
par*d together . Thus we diſcover a Latitude in 
the Value or Eſteem of Perſons ; by which, tho” 
we underſtand” that one Perſon is to be preferred 
to another, yet we cannot exactly determine whether 
he exceeds him in a double, treble, or quadruple 
Proportion of Worth. The like Latitude occurs in 
the Valuation of different Things, and of Actions 
belonging to Commerce ; on the Account of which 
we can ſcarcely fix any # ſettled Price on any other 
Things beſides thoſe which the Civilians call Rex 
Fungibiles *, conſumable Goods, that is, ſuch as we 
borrow for our preſent Uſe, upon Condition of re- 
paying them in the. ſame Quantity and Quality: 
As to the reſt, we eſteem them equal and indifferent, 
and to be determin'd by the private Bargains and 
Agreements of particular Men. And fo, likewiſe, 
the Proportion between many Faults and Puniſh- 
ments is adjuſted with ſome Latitude : For who, 
tor Example, can tell preciſely how -many Laſhes, 
and how ſmartly laid on, come juſt up to the Guilt 
of ſome particular Piece of Thievery? But in ſuch 
Caſes we aſſign what Proportion we think fit, with 
great Looſeneſs and Security. We find too a very 
remarkable Latitude in many Buſineſſes and Affairs 
of Life. Human Lawgivers are not us'd to cut 
every Thing to the quick. The Laws, and the Phi- 
loſophers (ſays * Tully) clear Sublilties in a different 
Manner : The Laws no otherwiſe than as Things may 
be felt and handled, by reaſon of their Groſſneſs ; but 
the Philoſophers, as they may be diſcern'd by Reaſon and 
Underſtanding. And in the Deciſion of Cauſes *tis 
a Maxim vulgarly known, That the Judge does 
not concern himſelf with every petty Circumſtance. 
And ſo when ſuch a Number of honeſt Men are ap- 
2 * Arbitrators of any Controverſy, there is 
air room for Latitude in their Judgment and 
Sentence . Farther, in executing vindictive Juſtice, 
d Off iii. Cap. xvii. 


* See the Words of Biſhop Cumberland, F. 5. Note 2. 


or Degree of Extent, 
4 


De Ira, Lib. ii. Cap. xxvii. 
Tuſtice, 


firains us from: 


Grotius, Lib. iii. Cap. x. F. 1. 

in two Diſſertations, 

ts fourth Edition of the Abridgment of The 
See Lib. v. Cap. xiii. F. 5. following. 

7 So when it is ordered, 

for it can't be ſuppoſed, 


As for Example, It renders a Fault more or leſs excuſable, and a Crime more or leſs enormous. 


3 The Author treats here of moral Qualities, which are the Matter of moral Actions. 
which he conceived to be in the ſame Actions, 


ue functionem in Juo genere recipiunt, is an Expreſſion of the Civil Law; about which, ſee the Author, Lb. v. Cap. vii. F. f. 
his is the Foundation of that excellent Expreſſion of the Pagan Philoſopher SEN ECA 


As for Example, The Law puniſhes the Injuſtice of a Seller, 
lefophy and Virtue order the Reftitution of the leaſt Thing, which he has fraudulently got, more than the Worth of his Goods. 

Since the ſecond Edition of this Work I have had Occaſion to treat this Matter, at full Length 
the one on the Permiſſion of the Laws, the other on he Advantage of the Laws, 
Duties of a Man and a Citizen, 


hat one ſhall immediately pay a certain Sum, it is 
we that he muſt go that very Moment, and deliver the 
paid, Digeſt. Lib. xlvi. Tit. iii, De Jolutionibus & liberat. Cc. Leg. cv. 


_ 


He ſpake, in $. 8. of the Quantity 
in certain Reſpects. 


: Duam anguſla Innocentia e, Ee. 


How little is the Virtue of that Man, whoſe Goodneſs extends no farther than the Law demand; ? How 
much more comprehenſive are the Rules. of our Duty than the Rules of the Law ? How many Things do Picty, Humanity, Liberality, 
and Fidelity require of us, which the Laws give no Command; for ? 


What the Law forbids not, Honour and Conſcience ge- 
when he has taken more than a Juft Price; but Phi- 


See 


Both theſe are annex'd to 


to be underſtood with ſome Limitations ; 
Money into the Hands of him to whom 'tis to 
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there is an Indulgence made of a convenient Lati- 
tude, not only on the Part of Clemency, but of Se- 
verity too. To which Purpoſe is that Saying of 
Tacitus: All great Examples have ſomewhat of In- 
juftice ;, but the Injury they do to particular Perſons is 
recompens'd by the common Advantage they bring to the 
Publick : And that of Jaſon in Plutarch ®, *Tis ne- 
ceſſary that thoſe ſhould att unjuftly in ſmall Matters, 
who intend to maintain Juſtice in the grand and chief 
Concerns *, Moſt Virtues, likewiſe, beſides Juſtice, 
admit a free Looſeneſs and Latitude in the Exerciſe 
of them ; as, for Example, Pity, Liberality, Gra- 
titude, 1 and Charity. And ſo, in common 
Life, we apply the Names of Habits under a Lati- 
tude of Signification *. Thus we call him a juſt 
Man, who commits (tho* deliberately) but a few 
Pieces of Injuſtice. Laſtly, we may obſerve, that 
if in moral Conſideration ſome Quantities are brought 
to an exact Standard, and a punctual Meaſure, as 
the Price of ſome Commodities, the Periods of 
Time ſettled by Law, and the like; yet this pre- 
ciſe Determination does not ſo much proceed from 
the Things themſelves, or from the Times, as from 
the Inſtitution and Will of Men. From all theſe 
Remarks we conceive the Difference between mathe- 
matical and moral Demonſtrations to appear very 
clear and evident; and it is no more than this, that 
the former are chiefly employ'd about Quantity, 
which is in its own Nature diſpos'd for the niceſt 
Diviſion and Determination; —_ the latter en- 
deavour nothing farther than to prove for certain 
ſuch a Quality of ſuch a Subject, leaving the Deciſion 
of moral Quantities to the larger Scope and Range 
of human Will. 

XI. But we muſt take heed, of confounding this 
moral Certitude, which we have been ſo long eſta- 
bliſhing, with that which is ſo often apply*d to Mat- 
ters of Fact; as, when we declare {x Example) 
ſuch a Thing to be morally certain, becauſe it has 


2 Annal. xiv. Chap. xliv. D 
Add. D. Cumberland De L. N. Cap. viii. F. 14. 


Of the Certainty of moral Science. 


Book I. 


been confirm'd by creditable Witneſſes : For, this 
latter Sort of moral Certitude is nothing elſe but a 
ſtrong Preſumption grounded on probable Reaſons, 
and which very ſeldom fails and deceives us. Zeigler, 
in his Notes on Grotius *, has not ſufficiently diſtin- 
guiſh'd this inferior Certainty from the former and 
the more noble Kind, while, tho' he grants the 
more general Precepts of Ethicks to bear an equal 
Evidence with the Propoſitions, of any Science, pro- 
perly ſo call'd, yet he affirms, That the particular 
Concluſions have a much ſhorter Degree of Certitude, 
and are often involy'd in dark Obſcurities, by reaſon 
that the Things themſelves, concerning which ſuch Con- 
clufions are formd, are many ways changeable and con. 
tingent : And the Example he brings is this; J+ 
have moral Certitud: and Evidence, that an honeq 
and ſerious Perſon, when he Yakes an Oath, ſwear; 
truly. And yet this Evidence is not abſolutely ſuch, but 
conditionally, becauſe it is not direttly impoſſible, but that 
a Man of theſe good Qualities may forſwear .himſelf, 
Vince he may fall from his Virtue and Integrity. But 
now that Certitude, by which we know Perjury to 
be an Evil, is very different from that by which we 
believe a good Man is not guilty of Perjury ; nor 
is the latter Propoſition deduced fairly, as a Conclu- 
ſion from the former. Thus, in the ſame Manner, 
the Faith we give to Hiſtorians is reckon'd morally 
certain, when they teſtify a Thing vaſtly remote 
from our Memory and Knowledge, and of which 
there is no real and demonſtrative Proof now ex- 
tant; and eſpecially, if many agree in the Relation: 
Becauſe it is not probable that many Perſons ſhould 
Join together by Compact, in putting a Trick on 
Poſterity, or ſhould entertain any Hopes, that the 
Lye would not in Time be diſcover'd. And yet for 

this, if Occaſion were, we could produce Exam- 
pe of many popular Fables that have paſs'd through 
3 Ages, under the Colour and Character of 

ruth. 


b De Sanitat. tuend. & Præcept. Reipub. gerend. See alſo Ariſtot. Rbet. Lib. i. Cap. xii, 
2 Lib. ii. Cap. xx. F. 1. 


UU 


1 Some Reflections made by Mr. Bayle, Dic. Hift. & Crit. p. 235 and 2317, are worth our Obſervation here. 


He ſays, That 


the publick Good requires, in ſome Caſes, that Juſtice ſhould exceed the Rigour of the Laws, becauſe an Injury done to a private 


Perſon is a I:ſs Evil, politickly ſpeaking, than t 


Advantage that redounds to the Publick by it, is a good. 


For this Reaſon 


it is, that the Laws capitally condemn, ſuch Servants as lie with their Maſter's Wife or Daughter, tho' they alledge, that they 


were by many Promiſes and Mere drawn into it : Thus a Footman was hang'd at Paris in 1698. 


It is proper they ſhould 


have no Favour to expect, not even when they pretend an Ignorance of the Fact, in Order to keep them upon their Guard, 
and make them dread the pretended Advantage of being belov'd. This may ſerve to arm them againſt Flattery, Menaces, 


Artifice and Diſguiſe. 


If they could promiſe themſelves Impunity in the Caſe of a ſimple Seduction, or think to eſcape, by 


1 chat they were courted, they would ſoon have the Aſſurance to ſolicite for themſelves, eſpecially where there was any 


opes of Succeſs. See Bayle, Let. A. Article Anchiſes. 


again Women who made away with their Children, ſo rigorous, that it might happen that an innocent Woman might 


Bodin, the famous Lawyer, ſpeaking of an Edi& made by . Henry II. 
u 


ﬀer by it, 


ſays, © That the Uſe of profitable Laws ought not to be ſuſpended, upon the Account of ſome Inconveniences produced by 


« them.” 


And thereupon, he quotes a Saying of Cato's, That there is no Law that is profitable for all, "tis ſufficient that it is 


beneficial for the moſt Part, and generally. Liv. Lib. xxxiv. Cap. iii. See Montagne's Eſſays, Lib. iii. Cap. xiii. and Charron 
of Wiſdom, Lib. iii. Cap. ii. and Bayle's Dictionary, Art. Pattin, Let. E. | 


2 See Chap. vii. F. 6. following. 


3 The Periods of Time ſettled by Law, the Latin is Tempora fatalia, a Phraſe taken from the Roman La 
a Sentence given by Law, See Cod. Lib. vii, Tit. Ixiii. Leg. it. 


it, ſuch a Term of Time, as after it no Appeal will lie agai 
where you'll find Tempora fatalium dierum, and fatales dies. 


ers, who meant by 
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Faculties of the Underſtanding. i 
6 . is the Nature of the repreſentative Faculty 
"uf the Underſtanding. | 
111. The natural Underſtanding apprebends Things moral 
'phtly. 
” T aſcience, what it is, and bow manifold. 
v. A right. and probable Conſcience. 
vi. Rules for a probable Conſcience. 


23 


C HAP. III. 


Of the Underſtanding of Man, as it concurs to Mo RAL ACTIONS. 


The Cox TENS of every Paragraph of the third Chapter. 


viit. A dubious Conſcience. 

ix. A ſcrupulous one. 

x. F what it is, and how manifold, 
xi. Error, of how many Sorts. 

x11, Error in lawful Actions. h 
x11. Speculative Error about neceſſary Actions. 
x1V. Or indifferent ones, 

xv. Practical Error. 


vit. Rules how 10 chooſe Things profitable. XVI. Error in an ill Action. 


that Part of Knowledge which we ror, the Object is ſhewn to the Will, with a general 
3 * to explain, is chiefly em- and confus'd Notice, whether it be agreeable or diſ- 
loy'd in demonſtrating what's right and agreeable, good or evil, The other is that by 
what's wrong, what's good and what's evil, which the Reaſons of Good and Evil, which in ſe- 
what's juſt-and what's unjuſt, in human Actions; veral Objects offer themſelves numerouſiy on both 
in the firſt Place we are oblig'd to conſider and exa- Sides, are weigh'd and compar d, and Judgment 1s 
mine the Principles and the Affections of theſe Ac- given, what, when, and in what Manner we are to 
tions, and to ſhew how, by the Help of Imputation, act, and Conſultation taken about the molt proper 
they are conceiv*d to be morally join'd and connected Means for the Accompliſhment of the propos'd End. 
to the Authors of them: In this Reſpect then, the And here it muſt be obſerv'd, that the Beginning of 
Excellency of Man chiefly outſhines the Condition a voluntary A& ſhould regularly proceed from the 
of brute Creatures, that he is endow'd with a moſt Underſtanding, whence ariſes the vulgar Maxim, 
noble and exalted * 1 * itſelf wo _— — Ignoti nulla Cu pido. 
ith a ſingular Light, as to the knowing and judg- *' 5 s 
gef Things, 8 alſo, with a prodigious —— Oels. enge WE ee Defire : 
and Activity, as to the embracing or rejecting them. Although this Knowledge, which precedes the Acts 
So that on this Score the Actions of Mankind ought of Volition, is not always diſtin&, becauſe a con- 
to be rank'd in a much higher Claſs than the Mo- fus'd Notion is ſuffieient to make the Will beſtir it- 
tions of Beaſts, which proceed purely from the Spurs ſelf. And thus when we have not a tolerable Know- 
ledge of a Thing, we cannot be ſaid properly and 


of Senſes, without the precedent Help of Reflexion“, 
whatever Charron * has e N to the contrary. fully to deſire it; yet we may deſire to make Trial 


That Power of the human Soul, which it bears as a of it. 

Light for its Guidance and Direction, we commonly II. As to the former Faculty of the Underſtand- 
call the Underſtanding, and in this, as it is concern'd ing, we muſt remark, that it is of the Number of 
about voluntary Actions, we conceive two Facul- thoſe which are commonly call'd natural Faculties ?, 
ties * : One is that by which, as by a kind of Mir- contradiſtinct to the free ; in as much as it is not in 


the 


* De la Sageſſe. Lib. i. Cap. xxxiv. 


— 


Mr. Charron's Words are theſe, Man ſetting himſelf above, and calling himſelf Maſter of all Creatures, diſdains the reſt, He 
divides them out their Parts, and allows them awhat Share of Faculties and Powers he pleaſes. On the other Side, he degrades him- 
Self, as it were, in Spite ; he groans, complains, blames Nature as a cruel Stepmother to him, and makes himſelf the Refuſe and mo 
miſerable Creature in the World, both which are equally contrary to Reaſon, Truth, and Medefly. Nevertheleſs, Beaſts can't / 
reaſonably debaſed to the Condition of meer Automata ; i. e. Clock-awork : Such an Opinion muſt proceed from Preſumption, and not 
a ſerious and impartial Conſideration of their Actions. It is ſufficient to oppoſe, to theſe warm Defenders of Machinery, what 
Mr. Locke ſays, agreeably, in 8 of another Opinion of theirs: © Shall we believe that Dogs and. Elephants do not think, 
when we plainly fee, that they can find out that in us, which we can't diſcern in ourſelves ? Do they not give us all the De- 
** monſtrations imaginable of their Senſe, except that they can't tell us ſo ? It is hard indeed to fix the Bounds of the Faculties 
* of the Souls of Beaſts, tho' Mr. Charron aſſerts, that they can, from Particulars, infer Univerſals ; but yet we have ſufficient 
* Reaſon to be convinced, that Beaſts act with ſome Knowledge and Reaſoning.” See Mr. Locks, Lib. ii. Cap. ix. F. 11, 14. 
& x. F. 10. & xi. 5. 7, 10, 11. As alſo Mr. LE CLERc's Phyſicks, Lib. iv. Cap. xii, What Mr. Pufendorf's Notion was in this 
Matter, is hard to know, for he allows Beaſts in one Place, what he denies them in another. In ſhort, nothing but the Exag- 
gerations of Satyr could authorize M. Boileau in what he ſays, to ſhew, that Man, in his Opinion, is the moſt ſtupid Animal in 
the World. And when the Aſs of this Poet concludes with a triumphant Air, that Man was as great a Brute as be, we ſee 
plainly it is an Aſs. 

* To ſpeak truly, one Faculty cannot have another ſubordinate Faculty reſiding in it, as in its Subje& ; becauſe every Fa- 
culty is naturally and eſſentially attach'd to a Subject, out of which it can have no proper Exiſtence. Faculties, or Powers (ſays 
Mr. Lock z) belon 5 to Agents, and can only be attributed to Subſlances ; and not to any other Poaber. Hum. Underſtand. 
Lib. ii. Cap. xxi. I. 16. This excellent Philoſopher lays it down as a Rule, that to aſk, if one Faculty comprehends another, 
i a Queſtion, at frft Sight, ſo groſly abſurd, as neither admits of any Diſpute, nor deſerves any Anſaver. Nevertheleſs, of late, 
many Writers are ſo fond of multiplying Entities without any Neceflity, that in dogmatical Treatiſes (where Accuracy and Clear- 
neſs are moſt abſolutely neceſſary) they heap Faculty upon Faculty, and thus blindfo1d the Underſtanding of their Readers. As 
to our Author, he was under no Neceſſity to expreſs himſelf improperly, he might have diſtinguiſh'd in the Underſtanding two 
Ways of perceiving Objects, either ſimply in themſelves, or with regard to us, and to the different Relations they bear either 
between themſelves, or with regard to certain Circumſtances. See the following Remark. 

3 By natural Faculties is meant paſſive Faculties, which receive ſimply the impreſſions of Objects, and do not properly act 
at all; for the Underſtanding is like the Eye, which diſcerns Ideas with the different Relations, without adding or diminiſhing 
any Thing, or producing, with regard to them, any Action; whether it perceives the Objects ſimply in themſelves, without any 


| relation to itſelf (which our Author calls the Repreſentative Faculty) or whether it judges what is, or is not to be done. For as 


to the Underſtanding, it has, in doing all this, only a ſimple Perception and Reception (if I may ſo ſpeak) of Ideas with their 
Relations, The Determination from whence Action proceeds, is an Act of the Will only. The Diſtinction of the Schools ; 
that is, Underſtanding is either ſpeculative or practical, is founded upon the Nature of the Objects it contemplates ; and not 
upon the different Actions of the Soul: For the hr is diſpoſed alike in the Perception of Good and Evil, Truth and Falſhood. 
See the Search after Truth, Lib. i. Cap. ii. and Mr, Cl/erc's Diſcourſe of Spirits, & 1. Chap. iii, Some German Writers have 


criticis'd 
3 
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24 Of the Underſtanding of Man, 


the Power of Man to apprehend Things otherwiſe 
than as the Images of them preſent themſelves to the 
Mind ; nor can the Will, by any Force, hinder the 
Underſtanding from aſſenting to a Propoſition which 
appears clear and evident to it. But thus far a Man 
is at Liberty; he can more diligently conſider the 
Object in view, and more exactly weigh in his 
Mind the oppoſite Reaſons of Good and Evil, and 
ſo not ſtick at the outward Face and Semblance of 
Things, but pierce into the deepeſt Secrets of their 
Texture and Conſtitution, And after ſo ſtrict an 
Enquiry and Examination, he can pronounce a poſi- 
tive Judgment in the Cauſe before him. The Un- 
derſtanding being, in this Reſpect, as in many others, 
like.the Eye, that it makes a very important Diffe- 
rence in beholding Things with a roving and tranſi- 
tory Caſt, and in contemplating them with a fix'd 
and ſteady Application *. And hence *tis eaſy to 
conceive, how far this Power of the Soul falls under 
the Culture and Cognizance of Laws. For ſince 
*tis beyond human Ability, that the Underſtanding 
ſhould apprehend Things after another Manner than 
they appear; and ſince Credit or Aſſent cannot but 
we” fo. the. Idea of the Underſtanding, no Perſon 
can judge otherwiſe of a Matter, than as he appears 
to have conceiv'd it; nor can he by any juſt Law be 
compell'd to a contrary Judgment: For ſuppoſe a 
Man to be in the Wrong, yet * a bare Injunction 
and Command will never make him the wiſer. Yet 
becauſe many Things eſcape a negligent Searcher, 
which offer themſelves to the Notice of more curi- 
ous Enquirers ; and becauſe the Will may hinder 
the Underſtanding from contemplating ſome Truth, 
by preſenting other Objects to tempt and engage its 
Care; therefore an earneſt and aſſiduous Application 
of Mind is of vaſt Uſe in confirming the Judgment ; 
and, conſequently, thoſe whoareentruſted with a Care 
and Authority over others, ought to make all fair 
Proviſion for the Aſſiſtance and Direction of a ſeri- 
ous Meditation: And they may likewiſe engage 
Men, by the Sanction of Puniſhments, to apply 
with Diligence, thoſe Means which are moſt likely 
to diſpel the Clouds and Perplexities of Things, 
and to repreſent them in their genuine Colours and 
Condition “. 

III. Farther, ſince the Underſtanding performs 
the Office of a Light in our Courſe of Action; and 
ſince, when it doth not guide us aright, *tis impoſ- 
ſible but we ſhould loſe our Way ; we ought to 
eſtabliſh this as a certain Principle, That there is 
both in the apprehending Faculty, and in the Judg- 
ment, a natural Rectitude, which, upon due Atten- 
tion given, will not ſuffer us to be deceiv'd in refe- 
rence to moral Things, and that neither of thoſe 
Powers are ſo far corrupted and deprav'd, as to put 
us under a Neceſſity of being miſtaken. For at the 
ſame rate it would follow, that becauſe a Glaſs ill 
cut preſents every Image in a diſtorted Confuſion, 
and becauſe the Tongue, when covered with the 


Add. D. Cumberland. De L. N. Cap. ii. F. 9. 
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Tincture of the Jaundice, is not able to diſcern the 
Difference of Taſtes; therefore the Senſes, to which 
thoſe Offices belong, muſt be, in general, pro- 
nounc'd fallacious and uncertain, Neither could it 
be charg'd on us as Guilt, that we have done a bad 
Action, if we were not furniſh'd with a clear Dif. 
cernment of Good and Evil; and it would be the 
higheſt Injuſtice to impute that Error as ſinful, 
which was beyond our Power to avoid or ſhake off 
Therefore, unleſs we would utterly ſubvert and de. 
ſtroy all the Morality of acting, we muſt, by all 
Means, maintain, that the Underſtanding of Man is 
naturally right and certain, and upon ſufficient En- 
quiry and Meditation does always apprehend Things 
clearly, and as they are in their own Nature and 
Conſtitution : And, likewiſe, that? the practical Judg. 
ment cannot prove ſo far debas'd and degenerate (at 
leaſt as to the general Precepts of Nature's Law) ag 
to excuſe the Acts Salas x thence from bei 

imputed as if they were Effects of invincible Igno- 
rance *®, And here we deſire it ſhould be conſider'd, 
that we are not debating what 2 Under- 
ſtanding has about Matters which depend on peculiar 
Revelation from Gop, or what it can perform in 
ſuch extraordinary Caſes, without the ſingular Aſſiſt- 
ance of divine Grace; becauſe this is the Subject and 
Buſineſs of another Profeſſion. Neither are we con- 
cern'd to examine whether, in ſpeculative Truths, 
requiring the moſt ſubtil Diſquiſttions of Mind, a 
Man may not through ill Information get ſuch firm 
Poſſeſſion of a falſe Tenet, as not to be able to re- 
cover himſelf out of the Miſtake : But we are diſ- 
courſing only about the Power of the Underſtand- 
ing, as it is imploy'd in ſquaring our Actions accord- 
ing to the Dictates of Nature. And, as to this Point, 
we Conceive that there's no Man of proper Years, 
and Maſter of his own Reaſon *, ſo deſperately dull 
and ſtupid, as not to comprehend, at leaſt, the moſt 
general Rules of natural Law, and thoſe which are 
of the greateſt Uſe in common Life, and not to 
diſcern the Agreement they bear to the rational and 
ſocial Condition of Mankind. And though a Per- 
ſon, through extream Idleneſs, may poſſibly never 
have thought of one or two Precepts, or, through 
precipitate Raſhneſs, may have fram*d wrong Opi- 
nions of acting, or by bad Information, or a Mind 
corrupted with vicious Courſes, may have call'd 
their Truth and Neceſſity in queſtion, or have taken 
up other Rules of Action contrary to natural Sug- 
geſtions; yet we do not, by any Means, acknowledge 
this Ignorance or this Error to be inſuperable, ſo as 
to hinder the Imputation of Deeds conſequent on 
ſuch a Principle. For theſe univerſal Edicts are ſo 
clearly publik and explain'd, and ſo cloſely inter- 
woven with our Being, that no one can be overcome 
with ſo brutal a Sottiſhneſs, as not to be capable of 
apprehending and diſcerning them; ſince to this 
Buſineſs there is not requir'd any ſingular Force of 
Wit, any peculiar Shrewdneſs of Reaſon, but an 


> Vid. D. Cumberland. de L. N. Cap. ii. F. 10. . 


— 


eriticis d the Opinion I have here adopted, touching the proper Act of the Judgment relating to the Will, and not to the Un- 
derſlanding. Theſe Authors only ſhew, that they do not apprehend the State of the Queſtion, as appears by the frivolous Rea- 
ſons they alledge, and which it is ſufficient to repeat, in Order to ſhew their Weakneſs. They maintain, for Example, that 
he who affirms or denies a Thing, does not, by doing ſo, mean that he thinks it either true or falſe : That it would follow, 
the greater Share of Will we have, the more Judgment we have: That as we judge, in ſpite of ourſelves, this implies a De- 
fe& in our Will, Sc. Mr. Trevor, Profeſſor at Helmſtadt, who makes Uſe of the like Proofs in his Notes on our Author's 
Treatiſe, of the Duties of a Man and a Citizen, Lib. i. Cap. i. f. 4. adds, that to acquieſce in a Truth, and to judge of it, 
are two diſtin Acts: But either this is a Diſpute about Words, or it is ſuppoſing the Point in Queſtion. I ſhall not enlarge 
on this Subject, for which this is not the Place. I ſhall juſt obſerve, that the Principle in Queſtion is of more Importance than 
is imagin'd, with regard to the Grounds of the Imputation of human Actions; as will appear by what I have ſaid, in a few 
Words, on the 1 nigh of the Duties of a Man and a Citizen, Lib. i. Cap. i. $.9. N. 1. of the third and fourth Edition. 


1 . . Without any Reaſon or Motive. 


2 But if this fails, tis to no Purpoſe to have recourſe to Force, and the Authority of the Sovereign. Elem. Juriſpr. Uni ver. 


p. 375. See Lib. vii. Cap. iv. F. 8. and 11. 
3 See Note on F. 2. 


1 707. 


+ See the Note on Boot i, Chap. i. F. 4. of the Abridgment of the Dutics of a Man and Citizen, Printed at Amſterdam in 
1 


ordinary 


3 


my 
* a" A * * 
8 e 14 5 * 
© 4.47 64S — 828 „* 
4 * 6, - * ” + 
art . 5 28 #0. > 3 n 
— —— y 


2 ' 
7 bo Ke 81 *. Je 2 
F 


* 2. 


« „ * 
Ts C3 
owed. 4 
28 
1 


2 
2 
I 


4 Wk 
tins Ihe nec 
> A 
vs 
* 4 1 


2 F * 


Crap. III. as It concurs to moral Actions. 25 


8 ihe 4 ; it was firſt introduc'd by the Schoolmen, and has 
ordinary Portion - 22 2 — obſteucted been maintain'd in theſe latter Ages by 3 
Vided that — T. hich Purpoſe Tullys Caſuiſts, for the better ſecuring of Mens Minds an 
by ſome Diſtemper. — Mad, eſs is obſervable Fortunes to their own Authority and Advantage, 
AF WY Diſtinction _— 4 — State of Health, But if we have regard to the true and 83 
ec (ays 14 2 competent Set of Duties, and 15 nification of the Word, to do a Thing ben on- 
= 7; able to aun. * 1 Culture and tbe Methods ſcience, E nothing elſe but to commut a VO untary 
keep up, 13 = Mady os bs 4 perfet Diſeaſe, Evil, knowing it to be ſuch ; and Is = "any d to 
1 — vides the Sight of the Mind, and in- tranſgreſſing out of Ignorance and Miſta 1 And 
bas quite 90 4 7s in a general Obſcurity *. this we mean by Conſcience in our preſent Enquiry 
—_ ---- The fag? — 40 on moral Actions by recovering it to its ancient Import, 
x the Undertzndig wa is ſuppos'd conſcious of a = new Abuſes that have been obtru 
bs; g giver, nification. - . 
, and yy — 1 which. 1 it ie V. Conſcience rightly inform'd is of two Sorts ; 
=. e ae 4 follows the Action, we may, for for either it clearly underſtands that t 
Rina; fake branch into antecedent, and conſe- which it holds 
— 1 ft is the reflex Judgment of the Un- Omiſſion, is built on certain and agrees 
— as Things done, or forborn 3, a prov- =_ = Do” are wv Rule of Act 
j F Il, and condemnin what's ill; the of en/cience ; or elſe It eſtee 
2 of which are either Tran uillity or Reſt- ſuaſion 25 true and certain, 
leſſneſs of Mind, according to the diferont Teſti- doubt of it, tho? it cannot reduce it to a 
mony it bears; and as it gives us Occaſion to ex- monſt ration; but, on th Dr 
ct either the Favour, or the Diſpleaſure of the on Arguments from Probability. 
fl d either the Good-will or the Hatred Caſe it 15 commonly term'd a right, and in the lat- 
f other News x The former coming before the ter a probable Conſcience. Concerning a right Conſci- 
fy many informs us what is good and what evil, ence this general Maxim is eſtabliſh d, That ever 
and, conſe uently, what to be done, and what to be voluntary Action againſt its Suggeſtion, and the 
omitted "Wu here it is carefully to be obſerv'd, Omiſſion of any Action which it eclares to be ne- 
that the Conſcience obtains no other Place in the ceſſary, is Sin; and ſo much the more heinous Sin, 
Guidance of human Operations, than with reſpe& as the Perſon had a more 
to its being inſtructed in the Knowledge of Cine Duty; becauſe a Tranſgreſſion under ſuch Adv 


d Corry tion of 
Law; ſince Laws only are the roper Rules of tages argues a greater Pravity an p 
acting. And therefore, if any will attribute Mind ©. 


to the practical Judgment, or the Conſcience, any The Difference of a Probable Conſcience from a 
7 — Force or Ability of directing us in our right, 


We COnceive not to be in reference to the 
oings, owing neither its nl to, nor its De- Truth of the Perſuaſion, but upon Account of its 
ars, = ndance on any Law ; he wil inveſt, with a legal Ignorance and Inability to reduce this Truth artik 
dull — the vain Fancy of private Men, and will cially into the Exactneſs o a Demonſtration ; for 
wit RT. bring the wildeſt Diſorder and Confuſion on the which Reaſon it has not ſo evident and unſhaken a 
are WE An; and T ions of the World. For we Knowledge of its Certainty. For (as the Logicians 
to muſt declare, that 33 far as our Diligence could — nothing is Probable in itſelf, but only with re- 
ad reach, in ſearching the Word Con cience, in this pect to our Under in And by this Rule of 
er- range Senſe, is neither to be met with in the hol Probability the greateſt Part of Mankind are lteer'd 
yer riptures, nor in the ancient Latin Authors; but and govern'd in their Proceedings, For few Perſons 
oh * Tuſcul. Dueft. Lig. iii, Cap. v. b Plin, Panegyr. Oe Man may Poſſibly deceive another, but there's none Who tan 
i- POR ra; 5 let him only look into his own Life and Conduct, and take his Merit and Character from his Hear, © Ses 
ad Luke xii. 47, 48. | 
, d 8 — i — — I 
X Cicero cites this Caſe out of the Laws of the twelve Tables, but to a very different Purpoſe from What our Author uſes it 
5 Viz, To prove a Difference between In/ania, Madneſs, and Furs Fury ; but our Author has no Regard to the ontexture of 
I the Diſcourſe, and uſes the Words to this Senſe only, Folly is no Impediment to the comprehending the common Duties of 
e ite; but to be ignorant, generally, of all the Principles of Morality, is a Sort of Madneſs. In Other Circumſtances the Words 
5 might be ſo underſtood, but our Author miſtakes them here. 
n This Diviſion is, According to the Schools, Conſtience antecedent and conſequent ; but our Author reverſes the natural 
rder, in defining the Conſcience, which follows, efore that Which precedes the Action. | 
0 'us enim fortaſſe alium, &c. Plin anegyr. Chap. Ixxiv. We may deceive Others, but we can never deceive ourſelyes, 
- = We examine our own Conduct truly, and ſeriouſſy enquire into what we have done, 
> * This is true, but it hinders not, but that Conſcience may be the immediate Rule of Action: | 
: himſelf to a Law, but as far as he kn I 
| 


ons it, and if he do ood without knowing it, he loſs. his Pains, the La Liver re 
not. Nevertheleſs it follows not, but that every one may do all that he believes either permitted, or commanded, after what 
er ſoever it comes into his Mind. H i 


© may, and ought to follow, to latisfy them- 
ns of their Conſcience are according to the I, 
the Diaates of our Confſeience, ave ſhould car 


a: 1. Before wwe determine to fellony 
neceſſary Lights and Apifance, 
Queſtion, 2 Sufpoſirg, in general, that we 
on this Occaſion, All t 


have theſe Lights and Afiftance, we Should be fare, 
ils hi — * 
dne or other of theſe Max 


ſuch as love their Duty. This appears chiefly in 
Rel = as every Man's Experience will teach him, See Biblioth. Uni . 11 
3 alſo B;b/iceh. Choifie, 7. 


I 
a 
N. x 


Sort of Conſcience ſhould rather be call'd a Con ence well inform'd ; but his 
anteced nſcience is, 1. reſolved 


and without any Difficulty, nor 

| in which, if it miſtakes, tis erroneous; if jt j; tis ri 

clear or probable, according as the Reaſons, which Men give of their Opinions, are certain. A 
ither ſimply ſo, when the Un erſtanding h i 


ubious Con- 
angs like a Balance, not knowin Which Side to take 
or evil, and ſo can't Put it in Execution : 7 


» Or Whether the 


orality of the 
ing miſtaken. Gott. Gerh., Titius's Ob/erw, on Pufend. De OF 
But ſince the. lecond Edition of my 

Manner, the Diviſio 


ranſlation, I have rectified and explain'd, in my Opinion, in a better 
us, and 4. Ne of Conſcience. or which the Reader will ſee my Notes on the Duties of a Man and 
* * 5 * 2. 
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26 Of the Underſtanding of Man, 


are able to apprehend human Duties as they flow 
from their firſt Origin and Foundation. And moſt 
Men rely with ſo much Security on the Tenor of 
common Life *, on the unqueſtionable Authority of 
unſuſpected Teachers, and on the manifeſt De- 
cency, or Conveniency, of ſuch and ſuch Actions; 
that they think it a ſuperfluous Trouble to make a 
more curious Enquiry into the Reaſons and Foun- 
dations of them. In the ſame Manner as the great- 
eſt Number of Artificers are fatisfy*d with perform- 
ing their Work by Inſtruments mechanically pre- 
par*d, and leave the Mathematicians to demonſtrate 


the Reaſons of their Operations. And Men are apt 


eſpecially to content themſelves with theſe probable 
Appearances, when the Propoſition in Debate is re- 
mov'd at a vaſt Diſtance from the firſt Principles; 
and therefore requires a tedious and troubleſome De- 
duction, which is commonly above the Capacity of 
thoſe who have not run the Courſe of the Sciences, 
nor cultivated their Reaſon by a learned Inſtitution. 
Yet hence can be drawn no Protection for that per- 
nicious * Probability maintain'd by the later Caſuiſts, 
and eſpecially by thoſe of the Order of the Zeſuits, 
which reſolves itfelf into the ſole Authority of a 
ſingle Doctor, tho* deſtitute of Reaſons, and op- 
pos'd by all other Judgments. For this Principle 
tends to the utter Subverſion of all Morality, and 
ſeems deſign'd only for the keeping under the Senſes 
and the Conſciences of Men, and making them de- 
end entirely on the Pleafure of the Prieſts : as has 
— prov'd at large by others. We need only 
obſerve farther, that they act not at all fairly, when 
they confound Probability of Fact with Probability 
of Judgment, and of Law. For indeed, in Mat- 
ters of Fact the Authority of one great and credible 
Perſon may raiſe a probable Preſumption, and ob- 
tain at leaſt half the Force of a full Proof. But in 
defining Matters of Law, twould be the higheſt 
Abſurdity and Raſhneſs to attribute ſo much to the 
Declarations of one Man, not grounded on good 
Arguments, and at the ſame Time contradicted by 
Perſons of equal Rank and Power, as that it ſhould 
be ſafely admitted for the Square and Standard of 
Acting. | 
VI. For the Information and Direction of a pro- 
bable Conſcience, there are many Rules commonly 
laid down, concerning which our Opinion is this, 
That they take place A Monger there ſeems to be a 
Claſhing between ſtrict Law and Equity; or when 
both Sides of the Queſtion are alike free from the 
Obligation of the Laws; yet ſo as that one of them 
may ſeem to _—_—— nearer to Honeſty, or may 
appear more likely to produce ſome Convenience or 
Inconvenience than the other.. For in Matters abſo- 
lutely determin'd by the Command, or Prohibition, 
of ſome Law, there is no room left for ſuch a free 


2 Vide Lib. xi. Cap. cxi. 5. 13. 
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Book l. 


Choice, as that we may reject one Side, and take 
the other ; becauſe : Laws will not be ſa- 


tisfy'd with Equivalents, but demand a punctual 


Obedience to their Decrees. And therefore this 
Freedom of Election muſt be confin'd to indifferent 
Things, to which the Laws do not extend their 
Sphere and Authority. The chief Rules are theſe 

1. In a probable Conſcience two Opinions being 
propos'd, neither of them contrary to the Laws, 
one of which is founded on better Reaſons, the other 
is more ſafe; either of the Two may be follow'd 
without Blame. 

2. Two Opinions being propos'd, of which one 
is built on weaker Reafons, the other is the mort 
ſafe, the latter ought juſtly to have the Preference. 
3. In a probable Conſcience a learned Man may fol. 
low that Opinion which ſeems to him to have the 
greateſt Degree of Probability, tho* perhaps it may 
appear different to others, max he is under Appre- 
henſion of incurring ſome Inconvenience or Damage 
upon Account of diſſenting from the common Judg- 
ment. 

4. An unlearned Man may ſafely follow the Au- 
thority of wiſer Perſons. 855 

5. A Subject, or one plac'd under the Command 
of others *, may, upon the Order of his Superiors, 
fairly do a Thing which he does not certainly know 
to be unlawful, tho? in his private Judgment he does 
not think it very probable that it ought to be done. 

6. In Things of little Moment and Concern, * if 
there are probable Arguments alledg'd on both 
Hands, either Side may be taken. 

7. In Things of great Moment“ if there ariſe 
probable Arguments on both Sides, the ſafer Part 
is to be preferr*d, or that from which there cannot 
follow ſo great an Evil, tho' we are never ſo much 
miſtaken, as there might have done, had we err'd 
in the oppoſite Opinion. | 

VII. To proceed; tho” according to our preſent 
Deſign, we are engag'd only to treat of what's good, 
and what evil, what juſt, and what unjuſt ; leaving 
the enquiring about Things profitable and * unprof- 
table to another Part of Knowledge ; yet it will not 
be much out of the Way, if we here conſider, in 
ſhort, what Rules the Underſtanding ought to have 
regard to, in Deliberations concerning Uſefulneſs 
and Convenience; eſpecially becauſe the Directions 
already laid down depend very much on theſe ; the 
Profit or Advantage of Things bearing a great Force 
in our Proceedings ; according to that of the Apo- 
ſtle, 1 Cor. vi. 12. A Things (that is, all Things 
which he had been there ſpeaking of) are lawful for 
me; but all Things are not expedient. And in Civil 
Buſineſs, Affairs are many Times committed to the 
ſole Wiſdom and Conduct of the Perſon employ'd; 
in which Caſes a Man is conceiv'd to have acted ill, 


„ Vide Lud. Montalt. in Lit. Provincial. and upon them V. endrachius, and Sam. Rachel. 


rn —— 


: See Lib. ii. Cap. iii. F. 13. 


—  —_— 


2 See Buddeus's Diſcourſe, De Scepticiſino Morali, F. 31. in his Aualect. Hift. Philaſ. 


; See Lib. viii. Cap. i. F. 6. 


4 This hath Place commonly in re to thoſe Judgments, which we are obliged to make ex /empore, upon ſome urgent Oc- 
caſions, wherein the Neceſſities of 2 oblige us to A. See Biblioth. Univer/. oy v. p. 344. fo 12 * 

As for Example, If the Debate be about putting a Perſon to Death, it is better to run the Riſk, and let a Criminal eſcape, 
than puniſh an innocent Perſon. This was the Deciſion, both of ſeveral ancient Philoſophers, which are quoted by Grotius, Lib. il. 
Cap. xxiii. F. 5. u. 2. and of the Emperor Trajan, who would have no Man condemned for Suſpicion, as he writes in his Re. 
ſcript to Aid. Severus. For it is better, that the Crimes of the Guilty eſcape unpuniſhed, than that an innocent Perſon ſhould 


be condemned. Dige/t. Lib. xlviii. Tit. 19. De penis, Leg. 5. 


. co06. If a Criminal be puniſhed, tis a Terror to the Gang; but if an innocent Pe 


For, as Mr. Bruyere —_ in his Chapter of Certain Cuſtoms, 
on be condemned, all honeſt Men are af 


frighted. In fine, War brings Evils upon many innocent Perſons : If then Judgments be divided, we muſt incline to Peace. 
5 The Author does not mean by the Word Inutili, unprofitable, but noxious, or hurtful, as he plainly uſes it, Lib. ii. Cap. li. 
. 9. ſee the Note, and Cap. iii. F. 13. It is certain, that in Matters of Morality and Politicks, that which is oppoſed to pro- 


table, is noxious, : 


The Words of the Apoſtle have no Manner of Connexion with what went before; but, on the contrary, refer manifeſi 
to what follows, either to the Liberty of —_— certain Meats, without any Regard whether it offends others, or not; or rather, 


ubjeR, it is a 


tho* St. Paul applies it indeed to that particular 


Nature. See Cap. ii. F. 8. with the Notes above, 
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general Maxim, and extends to all Things indifferent in their oW® 
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Crap. III. 

1 Imprudence, or by Negligence, he has taken 

5 1160 roßtable Courſe. In Debates therefore, 

ariſing * ſuch Things to which we are bound 
Neceſſity, 


(0 N eceſſity excludes all Deliberation and Debates, 
and determinate Obligations leave nothing to the 
Agent, but the Duty of Execution) this is laid down 
for a Foundation, That 1 to be under- 
taken, from which, in moral Eſteem (or as far as 
human Foreſight can pierce into the Obſcurity and 
Uncertainty of future Events) there does ſeem likely 
to follow as much Evil as Good *, or more Evil 
than Good. The Reaſon of which Maxim is evi- 
dent: For as much of Evil as any Thing has join'd 
with it, ſo much it loſes of its Goodneſs ; and, con- 
ſequently, when the Good and Evil are in equal 
Degrees, the former is ſwallow'd up by the latter, 
and the Thing is depriv'd of the Nature and Deno- 
mination of Good. Hence that Field is reckon'd 
very unprofitable, which does not in the Value of 
its Fruits exceed the Charges of Tillage *. For thoſe 
Matters which make the Subjects of ſuch Delibera- 
tions as we are now ſpeaking of, are undertaken 


as it occurs to moral Actions. 


or any determinate Obligation, 


27 


chooſe it, with this Previſion, that it has a greater E. 
ficacy or Ability for producing the Good than the Evil : 
that is, if *tis more eaſy that Gain ſhould ariſe from 


it than Damage. In which Point we cannot omit 
the noble Argument of Arnsbius © : © Since that 
&« (ſays he) is the condition of future Things, that 
« they cannot be felt or held by any anticipating 
&« Touch, is it not much the clearer Reaſon, of two 
« Uncertainties, the Expectation of which is equally 
« doubtful, rather to believe that which brings ſome 
« Hopes along with it, than that which brings 
« none? For in the former Caſe there can be no 
% Danger, tho' the Matter expected never come to 
<« paſs : But in the latter we incur the higheſt Da- 
© mage, if what we diſbelieved ſhould not prove 
e a Falſity in the final Event of Things *.” 3. 17 
the Good and Evil ſeem to be unequal, and the Ability 
of the Thing to produce them not leſs unequal, then we 
muſt determine our Choice by one of the two Conditions, 
either that the Ability for producing Good compar d with 
that for producing vil, be greater in Proportion, than 
the Evil itſelf compar'd with the Good (that is, if the 
Exceſs of Evil be leſs than the Ability for producing 
Good) or, if the Good be greater, compar'd with the 


purely on Account of the Uſe and Advantage which 
SXenophon's may Accrue to us from them * I 
3 >» Corollaries from this general Truth, we 
are inſerted may ſubjoin the three Rules eſtabliſh*d 
according to by Grotius : 1. If the —_ under De- 
the Original. gate has an equal Efficacy or Ability for the 
Production of Good and Evil, that is, if we may as 
eaſily gain as loſe by it, we may then venture on it, 
when ihe good Conſequence is a greater Good, than the 
i Conſequence is an Evil : that is, if we are like to 
gain more by being ſucceſsful in the Attempt, than 
we can loſe if we prove * unſucceſsful. Thus it 
would be no Raſhneſs or Imprudence to hazard ten 
Pounds, ſuppoſe in a dangerous Adventure, when 
we may get an Hundred, if the Chance prove for- 


Evil, than the Ability for producing the Evil, compar d 
with that for producing the Gord : that is, it the Power 
and Efficacy which feem to incline towards the Pro- 
duction of the Evil, be leſs conſiderable than the 
Degree by which the Good exceeds the evil. To 
which we will add this fourth Rule, That where 
both the Good and the Ill Effect of a Thing, and 
likewiſe its Ability for producing of both, remain 
uncertain and undertermin'd, *tis the Part of a wiſe 
and cautious Man to abſtain from ſuch a Matter, 
unleſs he is driven on it by urgent Neceſſity. 

VIII. When the Judgment of the Underſtanding 
is at a loſs, and cannot diſcern whether a Thing be 
good or Evil, and conſequently, whether it ought 
tunate *. 2. If the Good and Evil which may proceed to be perform'd or j we call this a * doubtful 
from the Thing in Debate, appear equal, we may then Conſcience. Concerning which this Rule ought to be 


a Cato de R. R. i. 1. A Field that 8 if it be, at the ſame Time, chargeable, turns to little Account. 

„ Xenophon. Rer. Græc. Lib. vi. They are very far from deſerving Commendation, who having carried off Glory and Victory 
from many Encounters, do till continue to engage, till being at length ſhamefully overcome, they loſe their former Honour and their 
ormer Labour. The Cafe is the ſame with thoſe Gameſters, who once meeting with a Run of good Fortune, are entic'd to venture on, till 
they loſe double to their former Gains, and, in Concluſion, are commonly Beggars. Theſe Examples ought to warn us in our Martial 
Affairs, that wwe never ſuffer ourſelves te be drawn into ſuch a Combat, where abe mud, of Neceſſity, either vin all, or loſe all. 
wean. Lib. i. Y. 282. Par labor atque metus pretio majore petuntur. | | 

An equal Labour for a greater Prize. 

Iſocrat. Archidam. True Things being propos d, the one plain and evident, the other doubtful and perplex'd ; would it net be ridicu- 
lous for you to reje that which is beyond Diſpute, and to chooſe that which is controverted and uncertain ? © Lib. ii. Cap. xxiv. F. 5. 
4 Comp. Epictet. Enchirid. Cap. xxxv, xxxvi. e Lib. ii. f Add. Penſees de M. Paſchal. Cap. vii. 


Here is a plain Inverſion of the due Order of Things, con to the right Way of Reaſoning, and Sequel o DI 

Nr is 0 „ that uy kak re the 2 did ner Peer it in his l Editions. a 8 
ele Words of Aenopbon are deſigned only to ſhew, that when one has got an Advanta i | 
Pony yy _ not 729 'o the — Bounds of his Fortune. 8 p CCC 
3 Our Author, in his laſt Editions, quotes an excellent Paſſage of Arnobius to this Purpoſe, (which has been very well applied; 
and urg'd with great Force by M. Paſcal, Penſees, Chap. vii Y Duam ergo hac fit 5 Since future Things pied; 
that Nature, that no Man can clearly diſcover them, nor foreknow their Events; no Man of Senſe, but of two Things equal- 
* ly uncertain, will chooſe that, from which he may hope for ſome Good, rather than that, from which he can hope for none.“ 
In ſhort, if the Evil, that threatens us, has no Effect, we run no Riſque ; whereas we are expoſed to very great Danger, and 
hazard All, if, when the Time comes, we find, by ſad Experience, that we were not afraid without Cauſe. Adv. Gentes, Lib. it. 
See Lib. ii. Cap. iii. F. 21. a. 6. As to the reſt, I know not how our Author neglected obſerving, that Arnobiuss Argument 
relates to the firſt Rule of Grotius, and not to the ſecond, to which it is join'd in the Original. To be convinc'd of this, 'tis 
ſufficient to read the following Words of M. Paſcal, which contain the Subſtance of his reaſoning, and to which our Author 
refers, immediately after the Paſſage of Arnobius, as belonging to the ſame Subject. Since there is an equal Hazard of Gain 
a and Loſs, tho“ you had but the Chance of gaining two Lives for one, we might ſafely wager. And if there were ten to 
, gain, you would be imprudent not to riſk. one Life to gain ten, at a Game, where the Hazard of Profit and Loſs were 
equal. But here there are an infinite Number of Lives infinitely happy to gain, with an equal Chance ; and the Life you 
ſtake is of ſo little Conſequence, and of ſo ſhort Duration, that it would be ridiculous to regard it upon this Occaſion.” 
{ Penſees, Pag. 43. Edit. Amfter.) As to the reſt, thoſe who regard this Argument, when applied to the Truths of Chriſtiani- 
95 as a weak one, unjuſtly ſuppoſe, that it is advanc'd as a direct and evident Proof. But, as I conceive, thoſe, who uſe it, de- 
lign no more by it, than to ſhew how unreaſonable it is, not to uſe the utmoſt Attention in examining the Arguments brought 
e of Religion ; or who place it in the Rank of indifferent Problems, on Account of ſome ſeeming Difficulties not ea- 
y reſolv'd. Our worldly Intereſt is certainly not a Matter to oblige us to believe, without knowing why, or without good 
juſtly requires we ſhould negle& nothing neceſſary to know, whe- 


Reaſons. But a Concern ſo important, as that of Eternity, 
ther there is, or is not, ſome certain Means to be convinc'd of its Reality, as ſoon as ever we believe it poſſible. Taking 
nothing can be more ſolid, than M. Paſcal's Way of Reaſoning. Eipecially if we regard the great 


2 _ this Footing, 
um of Religion, in its true Extent, which is, to render Men wiſe and virtuous in this World, in the Hope of an im . 
9 in another Life. See Mr. Bayle, in the Art. Paſcal, whom he has defended on this Subject. 25 mortal Feli 
i we. Tho in his Inflit. Juriſpr. Divin, Lib. i. Cap. i. F. 59. affirms, That there is no ſuch Thing as a doubting Con- 
_ \ ecauſe Doubting is no Determination of the Soul, but a Suſpending the Judgment only, But Mr. Titius will not allow 
tion % e a ſufficient Reaſon to take away the DiſtinQion ; for beſides, that the Suſpenſion of Judgment is a kind of Determina- 
blob which we conclude there is no Way to diſcuſs the Point in Queſtion, we do not here ſo much conſider the du5ious Con- 
«ence in itſelf, but only ſo far as it leads us to ſome Action, notwithſtanding the Doubts which ſhould hinder qur Deciſion. 


F, 2 obſerv'd; 


28 


obſerv'd, That as long as the Judgment cannot, by 
the Force of any Arguments, be inclin'd to one 
Side more than to the other, the Action is to be 
ſuſpended ; and that therefore, he who proceeds to 
do a Thing, about which his Conſcience ſtill hangs 
in an ÆAguilibrium, commits a Sin; becauſe, as 
much as in him lies, he has tranſgreſs'd a Law. 
For he declares his Mind to this Effect: I am not 
indeed certain, whether or no this Action is repugnant 
to the Laws , but whether it be or no, I am reſolv'd to 
undertake it. *Tis good Advice (ſays * Tully) to forbear 
doing a Thing, where * we doubt whether it be fair and 
juſt, or foul and injurious : For when we are certain the 
Thing is juſt, we have a clear Light and, Guide to pro- 


cced by; but to att with an unſettled Judgment, docs 


not free us from the Thoughts and Intentions of offering 
an Injury. Grotius * ſays, That this Rule, of abſtain- 
ing from a doubtful Action, does not hold when we 
are oblig*d to do either this or that, and yet are unſati/- 
fied in either, whether it be juſt or not; for then we 
are allowed to chooſe that Side which appears 10 evil or 
unjuſt. For whenſoever we are under the Neceſſity of 
making a Choice, the leſſer Evil aſſumes the Character 
of Good. This Obſervation, we think, ought rather 
to have a Place in Evils of Damage, than in thoſe 
of Morality , becauſe in the former it is reckon'd a 
Gain and an Advantage, to avoid a greater Evil by 
admitting a leſs. But it cannot be applied to moral 
Evils, without a very dextrous Conſtruction. . Pro- 
perly ſpeaking, therefore, of two moral Evils, nei- 
ther is to be choſen. Yet it frequently happens, 
that two Laws, either both Affirmative, or one 
Affirmative and the other Negative, ſhall ſeem to 
claſh with one another ; ſo that we cannot ſatisfy 
both at the ſame Time 3. In this Caſe ignorant Per- 
ſons are apt to fancy, that a Compariſon is made 
between two Evils, or Sins of Omiſſion, and that 
we are to do that, which it would have been the 
greateſt Sin to have left undone. But in Reality, 
we do not here of two Sins chooſe the leſſer ; but 
that Action, which, without this claſhing and inter- 
fering, had been a Sin, now ceaſes to be ſinful, when 
we are oblig*d to a contrary Duty, by the Force of 
a ſtronger Law. Thus, for Example, when there 
ſeems to be a claſhing between the affirmative Com- 
mand, Give Alms, and the Negative, Do not fteal, 
without doubt we muſt not be guilty of Thievery 
to gather Matter for our Alms ; according to that 
of the Apoſtle, we muſt not do Evil, that Good may 


2 Of, Lib. i. Cap. ix. d Lib. ii. Cap. xxiii. F. ii. 


Of the Underſlanding of Man, 


mn. 2. 


Book 1. 
come of it, Yet in this Caſe, not to give Alms, is 
not properly a Sin, becauſe Affirmative Precepts 
exert not their Force of Obligation, when there re- 
mains no Supply of Matter to turniſh out the Action. 
So again, when a claſhing is made between the two 
Affirmative Precepts, Obey God, and Obey the Ma. 
giſtrate, no Queſtion but we ought to obey Gop 
rather than Men + © : Not becauſe, of two Evils the 
leaſt is to be choſen, but becauſe it is not an Evil to 
deny Obedience to the Magiſtrate, when' it cannot 
be given without violating the Duty we owe to 
Gop 5. Fora weaker Obligation always yields to a 
ſtronger, when. both cannot be tulfilPd together. 
IX. To a doubiful Conſcience a ſcrupulous one is very 
nearly related; and this is, when the Judgment of 
the Underſtanding is poſſeſs'd with an anxious Fear, 
leſt the Thing which we fancy to be Good, ſhould 
prove Evil, or vice verſa. Now when ſuch Scruples 
are founded on probable Arguments, the Action is 
to be ſuſpended, *till they can be taken away and 
clear d up, either by the Force of Arguments, or 
by the Authority of wiſe Men : But when they 
proceed only from a melancholy and a ſuperſtitious 
Softneſs and Indiſcretion, they are by all Means to 
be diſcouraged, and forcibly driven out of our 
Thoughts. Therefore *tis a good Remedy which 
Cartes preſcribes againſt Fluctuation of Mind, and 


the Bitings of Conſcience which precede an Action, 


to accuſtom ourſelves to the forming of certain and de- 
terminate Fudgments of all Things that offer themſelves 
to us, But we mult obſerve farther, that theſe udg- 
ments ought to be drawn from genuine and ſolid 
Science, or from the Doctrine of the Laws of Na- 
ture, and from the Chriſtian Religion, purg'd from 
the vain Additions of ſuperſtitious Men. For tho”, 
without this Security, the Mind may indeed be ſo 
far harden'd, as not to perceive any Fludtuaficn, or 
to feel any Remorſe of Conſcience ; yet ſuch a 
Firmneſs and Obduracy is neither of long Continu- 
ance, nor free from the Imputation of Sin. Whence 
we cannot approve of the latter Part of Des Cartes's 
Preſcription, where he tells us, Ye ſhould always think 
our Duly is diſcharg*d, when we have done what coe judg d 
beſt, alths* we have made the worſt Judgment that can 
be. For this is not to cure the Diſeaſe, but by an 
ill- temper' d Opiate, to bring a Drowſineſs and Stu- 
pidity on the Mind. 

X. When the Knowledge of the Underſtanding 
is wanting, as to the Performance or the Omiſſion 


© This auas the brave Declaration of Socrates, I 
Plato Apolog. 4 De Paſſion, Art. 


honour and eſteem you, O ye Athenians ; but I will obey Gop rather than you. 
170, & 177. 


_—_— — 


— 7 * 


: Mr, T:tivs (in his Ob/ervat. on Pufend. Obſerv. 19.) affirms, That this Maxim is not abſolutely true and without Reſtricti- 
F on; For {ſays he) when an Agent has no more Intention to do Evil than Good, he is not Blame-worthy, unleſs the Action be 
+S found contrary to the Law ; for the Queſtion is not here about the Nature of the Action in itſelf ; and therefore, whatſoever 
* produces that Quality contrary to the Delign of the Agent, hinders the Imputation of a Crime to him, if the Action prove evil. 
EE In fins, as we ſuppoſe the Agent to be ignorant, whether he does Good or Evil, and that the Reaſons for and againſt him are 
| altogether equal, his Diſpoſition, nevertheleſs, is corrupt before Gop, becauſe he has reſolved to act without a certain Know- 
ledge, that what he is about to do is good, or, at leaſt, harmleſs, and ſo he renders himſelf liable to fall into Error, and con- 
icquently engages himſelf, as much as in him lies, in all the evil Effects. This hath Place in Matters of the greateſt Im- 
portance, as when we condemn any one, and do him any Miſchief any Ways: For the Juſtice of an Action ought to «be fo 
bow clear, that they, to whom it is done, may acknowledge it ſuch. See Parrhaſiana. Tom. ii. p. 406. : 

* z 'T'is a Maxim of Holy Scripture, which teaches us, That whatſoever we do without Faith, i. e. without a thorough Con- 
73 viclion of the Goodneſs it, is Sin. And all the Heathen Wiſe Men, both Greeks and Barbarians, have given us Þ ſame 
Rule. Qui in vers dubitat, male agit, cum deliberat : He that doubts of the Truth, does Ill, while he deliberates. Publ. Syr. 
Sce Grotius, Lib ii. Cap. xxiii. F. 2. The Scholars of Zoroaftres had this Rule, If it be dubious, whether an Action be good 
or evil, we mult not do it, till we are informed by our Deftur (ſo they call the Doctors of their Religion), Hyde in Sadder, 
| Porta 30. For it is certain, in the Religion, which Gop privately reveal'd to Zoroaſter, it is commanded, Do no Action, about 
g which you are ignorant, whether it is good or evil; and endeavour to obtain nothing, which you do not know. Inform, In- 
ſtruct yourſelves, and then act; but take no Step without Reflection. 

3 See Lib. v. Cap. xii. F. 23. | 
18 This Say ing of Socrates is, by many learned Men, compared with the Paſſage in the A#s, Chap. iv. 19. v. 29. but, as 
1 Mr. Le Clerc obſerves, Ars. Crit. Tom. 1. he i s of his Dæmon or Genius, and not of the True Gov. 

« Hierocles ſpeaks much to this Purpoſe, in his Diſcourſe of the Honour and Obedience due from Children to their Parents, 

| and therefore is worthy our Notice. His Words are, Com. in aur. Pythag. Carmina, p. 53. Ed. Lond. If it happens, that the 
0 Will of our Parents is contrary to the Law of GOD, what can they 4 who fall under ſuch an Oppoſition of Laws, other than it 
1 uſually done, when any Duties are incompatible ? For when the Choice of two Things is offered, the one Good, the other Evil, we muſt 
| neceſſarily prefer the Good, if we can't fairly diſcharge ourſelves of both at the flaws Time, &c. 


3 


zs committed. For tho? that il! Affe 


CAP. III. 


1 of any Thing, we call this Ignorance. Which, as far 
1 5 | as concerns Our preſent Deſign, may be divided, 
. eicher with Reſpect to its Influence on the Action, or 


; to its Origin. With Reference to the 
wed An of two Sorts, one being the Cauſe of 
the 1 hing ignorantly done, and the other not. The 
firſt may be call'd Efficacious, and the other Conco- 
mitant, The firſt is the Negation of ſuch a Know- 
ledge in the Underſtanding, which, had it been 
preſent, would have hinder'd the Action. Such 
was Abimelech's Ignorance, Gen. XX. 4, 5. who, had 
he known Sarah to have been Abraham's Wife, had 


never entertain'd any Thoughts of taking her for 


himſelf, The latter is a Negation of ſuch a Know- 


| ledge in the Underſtanding, as would not have hin- 


der'd the Fact, ſo that the Man, tho' he had known 
what he was indeed ignorant of, yet would have 
done the Thing nevertheleſs. As ſuppoſe a Man 


| ſhould kill his Enemy by a chance Blow, whom he 


would otherwiſe have kill'd, had he known him to 
be in that particular Place, where he now threw his 
Weapon caſually, and without any Intention of 


Hurt z. Thus the Boy who flung a Stone at a 


Dog, and by miſtake hit his Mother-in-Law, and 
killd her, ſaid *, T' airdpelov na xanniu HνE'c ai, 
Fortune had a beiter Aim than I. Some diſtinguiſh 
theſe two Species of Ignorance in this Manner, 
That what is done by the former ſhall be ſaid to be 
done out of Ignerance, what by the latter, to be done 
by one that is ignorant. Yet, even in the latter Caſe, 
no Murder, according to the ſtri& and proper Senſe, 

&ion of Mind 
was in itſelf vicious, yet it contributed nothing to 
the Fact. With Reference to its Origin, Ignorance 


"44 is divided into voluntary and involuntary. The for- 
mer is by ſome term'd conſequent and vincible, the 
WT latter antecedent and invincible, The former, whe- 


ther it be directly affected, or proceeds only from 


. Fi) Idleneſs and Unattention, is when a Man knows not 
chat which he could, and ought to have known: 


— — — — 


as it occurs to moral Actions. 29 


The latter, wien a Man knows not ſuch Things, 
as he had neither Ability nor Obligation to know. 
This invincible Ignorance is either ſuch in if, and 
not in its Cauſe, or elſe both in itſelf, and in its Cauſe 
too. The former is, when in doing a Thing a Man 
is not able to overcome the Ignorance from which it 
roceeds, and yet is in Fault for falling into that 
gnorance. Thus frequently when a drunken Man 
commits a Sin, he does not know what he is doing, 

t he is culpable for not knowing it. The latter 
is, when a Man not only is ignorant of ſuch Things 
as could not be known before the Action, but is, 
alſo, free from any Blame upon the Account of his 
falling into that Ignorance, or his continuing in it. 
On this Point is obſervable what Ariſtolle has ſaid in 
his Eibicke, Book iii. Chap. i, ii. and what Euſta- 
thius has commented on the Place. Where he di- 
ſtinguiſhes between what is done by one being igno- 
rant, and what is done out of Ignorance, For In- 
ſtances of the former, he brings the Actions of a 
drunken, or of an angry Perſon ; for ſuch Men, 
tho? they often know not what they do, yet the 
Ignorance is not the Cauſe of their acting, but the 
Drunkenneſs,. or the Anger, of which *twas in their 
Power to decline the former, and to reſtrain the lat- 
ter. He adds farther, that thoſe Perſons cannot be 
ſaid to do a Thing unwittingly, who fin 2 Ac- 
count of not knowing what was to be done, or 
what to be avoided, which Ignorance he calls Igno- 
rance in Elefion *, or Ignorance of Univerſals * : for 
theſe every Man was obliged to know. But that 
Ignorance of Particulars is the Thing, which renders 
an Action capable of being conſtrued involuntary. 
Theſe Particulars are, who, what, about what, and 
in what, with what Inſtrument, for what Cauſe, and 
by what Manner. All theſe no Man in his Senſes 
can be ignorant of together, becauſe he is at leaſt 
apprehenfive of his own acting, and therefore can 
reſolve the firſt Queſtion (bo?) But? in all the 
other Circumſtances Ignorance may intervene. Thus 


— 


1 The Diviſions of our Author are neither clear nor compleat enough; and therefore Titius, in his 23d Obſervation, rectifies 
them, by conſidering Ig norance, 1. With Reſpect to the Influence of the Object on the Action; whence ariſes efficacious and 
concomitant Ignorance, of which I ſhall treat in the following Note. 2. With Reſpect to the Nature of the Object, confidered 
in itſelf, which produces an Ignorance de Jure, and an Ignorance de Facto. 3. With Reſpect to the Conſent of the Agent; whence 


reſults voluntary and involuntary Ignorance. 


This Definition comes near the Opinions of the Peripateticks, who diſtinguiſh the Sorts of Ignorance and Error, by the 
Trouble and Penitence which the Agent ſhews, or not, after the Action, Ethic. Nicom. Lib. iii. Cap. ii. But this Circumſtance, 
conſider'd in itſelf, has properly no Power, either to conſtitute the Morality of an Action, or to alter the Nature of the Igno- 
rance from whence that Action proceeds, nor to ground or exclude the Imputation of it. For (as oar Author acknowledges 
here) the Diſpoſition of the Agent, after the Thing is done, whether good or bad, would have no Influence on the Action 
itſelf, becauſe it is already committed. Therefore the DiſtinQion, in Queſtion, is either intirely uſeleſs, or leads us to a falſe 
Concluſion ; ſince if we make the Efficacy of Ignorance, or Error, depend on the Seuſe of the Agent after the Action, every Man, 
by a diſſembled Penitence, might illude the Imputation of Actions the moſt capable of ſubjectiug him to Puniſhment. But this 
Diſtinction has another Effect, which is, that it is only applicable to Actions lawful, or indifferent. For it is with regard to 
theſe alone we want that Knowledge, which, by preventing our Deciſion, renders Error efficacious, and, conſequently, excludes 
the Imputation. See F. 12. 13. Now ſuch Ignorance is thus diſtinguiſhed ; 1. It is efficacious, when it reſpects the neceſſary 
Knowledge of the Action we are about, either às to the Nature of the Thing, or Intention of the Agent; ſuch Ignorance hin- 
ders Conſent, and being involuntary, can't be imputed. By necgſary Kuoroledge, T here underſtand, that which the Nature 
of the Thing abſolutely requires, or elſe the Intention of the Agent form'd in due Time, and notified by ſuitable Tokens. This 
may be eaſily applied to particular Actions, as well lawful as unlawful. On the contrary, 2. Concomitant Ignorance is that 
which reſpects that Knowledge which has no Relation to the Affair we are about, and which, not hindrin Conſent, cannot 
preſerve us from Imputation. And here it is of no Conſequence, whether it be voluntary, or involuntary, it is ſufficient that 
it has no Influence upon the Buſineſs in noon, can't contribute any Koa, to cauſe an Alteration, Tit. OY. 25. Add this 

t 


to what I have aid in the Abridgment of 
3 Plutarch, who mentions this Sentence in two 


e Duties 1 a Man and à Citixen, 


are laces of his Works of Morality, makes this to be the Speech of the Step- 
Son. Ou? gr xaxas ; twas not badly thrown. De animi tranquil, p. 467. Ed. 15 


ib. i. Cap. i. 5. 8. Not. 1. 


ech. Theſe Words are a Verſe of an anci- 


ent Greek Poet. See the Interpreters on the Letters of Cicero to Atticus, Lib. i. Epiſt. 12. where we find the ty e of it. 


4 'This 


Diviſion is not very neceſſary, for only the laſt ſort of Ignorance is involuntary or invincible ; for in 


atters moral, 


voluntary comprehends not only what is formally conſented to, but what precedes Conſent, if it be a neceſſary Conſequent of 


it. Titius OBy. xxvii. 


* #. e. When we are ignorant which of two Things propos'd to us is moſt advantageous, or with what View we muſt act; 
as for Example, when we prefer a profitable or agreeable Good before an honeſt one. 
x Such is the Ignorance of the Law of Nature, at leaſt of its common Principles; and the Ignorance of the Civil Laws of 
the Government to which we belong : So that tho' we may kill or poiſon another without any ſuch Deſign, we can't innocently 
perſuade ourſelves, that Murder, or Poiſoning, are lawful. Add here what I have ſaid on the Abridgment of the Duties of a Man 


and a Citizen. 


a There are ſome other particular Circumſtances, the Ignorance of which is as inexcuſable as that of general Principles. As 
or Example, If one ſhall ſhoot off a Gun in a publick Place, and kill a Man, it will be no Excuſe, that he thought no Man 


would paſs th 


dreaded at Way, becauſe he muſt needs imagine, that ſuch Places are much frequented, ſo that the Conſequence was to be 


Perſons 
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30 Of the Underſlanding of Man, 


Perſons offend who ſay what they ought not, not 
knowing that wha! they have ſaid ought to be kept 
ſecret. And the ſame is the Caſe of a Man who 
intending to ſhew his Friend ſome ſhooting Engine, 
ſhould let it go off, and kill him. An Inſtance of 
Ignorance about what, and in what (which are the 
ſame Thing) may be, when a Man kills his own 
Son, miſtak 

the Inſtrument 1s, ſuppoſe a Man ſhould throw a 
pointed Spear at another, and kill him, taking it 
to have had no Point. For what Cauſe comes to be 


conſider'd in Ignorance, in ſuch a Caſe as this: Sup- 


poſe a Man ſhould apply a Remedy to another, 
with Deſign of preſerving his Health, and the Re- 
medy ſhould (againſt his Knowledge) prove mortal. 
The laſt Circumſtance is, in what Manner; as if a 
Man in teaching another ſhould intend only to give 
him a ſlight Blow, but ſhould by Accident deſpe- 
rately wound him . The Roman Lawyers have 
treated under a peculiar Head concerning Ignorance 
of the Law, and Ignorance of the Fats. But they 
did not conſider Ignorance ſo much for the Force 
and Uſe it had in moral Actions, as for the Influence 
it had on Matters of Right, and as it made for the 
keeping, * acquiring, or loſing of any legal Poſ- 
ſeſſion or Qualification. But their numerous Rea- 


* Add Arrian Epictet. Lib. i. Cap. xxviii. & Cap. v. F. 13. 


ing him for his Enemy. Ignorance of 


Book I. 
ſonings about both Kinds may be reduc'd to this 
ſhort Iflue, That Ignorance of the Law is, for the 
moſt part, join'd with ſome Degree of culpable 
Negligence 5, but Ignorance of the Fact is not; and 
that therefore Equity directs us to interpret“ the 
former to the Man's Prejudice, and the latter not. 
XI. When not only a Knowledge of the Truth is 
wanting in the Underſtanding, but a falſe Perſuaſion 
has intruded into its room, which paſſes itſelf for 
Truth, then we ſay a Man has an erroneous Conſci. 
ence, or that his Mind is poſſeſt by an Error. This 
Error is (like Ignorance) either vincible or invinc;. 
ble : The former is that which a Man could and 
ought to have overcome, by applying ſuch Di- 
ligence as is? morally poſſible, or as the common 
Condition of Humanity admits and allows : The 
latter is ſuch as a Man could not vanquiſh by all Di- 
ligence morally poſſible. Where it muſt be ob. 
ſerv'd, that ſhould we approve of that ſaying of 
the Emperor Antoninus, Book ix. Chap. xlii. o. 
ſoever fins, does in that decline from his proposd End, 
and is certainly deceiv'd , yet if the Error were nat 
inſuperable, the ill Actions proceeding from it can- 
not be exempted from the Number of Sins pro- 
perly ſo call'd, nor ought to be pardon'd in Groſs 
y a promiſcuous Indulgence “. 


Thus ſays Ariſtotle; Aiſchylus the Poet, being accuſed for publiſhing the Myſteries of Venus Eluſina, 2vas acquitted, Baca 
he knew) not, that thoſe Things which he had ſpoken were to be kept ſecret. For Ignorance, with regard to the Quality of ile 
Thing, conſiſis not in our not knowing that wwe do it, but in being ignorant that it is of ſuch a Nature, or our want of conceiving the 


Qualities of it; 


z Two other Circumſtances may be added; as, 1. The Time; for we may be ignorant whether a Day be holy or not, a Feſ- 
tival, or Working-day, &c. 2. The Place, whether it be conſecrated or common. 
3 See the Digeſt. Lib. xxii. Tit. vi. and Cod. Lib. i. Tit. xviii. See alſo Mr. Domat's Civil Laws in their natural Ordir, 


Part. i. Lib. i. Tit. xviii. F. 1. 


4 Ignorance of Right (lay the Digeſt. Lib. xxii. Tit. vi. Leg. vii) hinders not from preſerving our juſt Due, but is of no Uſe 
to acquire any Thing. As to Crimes, their Judgment is, that Ignorance of what is forbidden by the Law of Nature, or Nati- 
ons, or by the Revealed Lanww, is altogether inexcuſable ; but as to what is cont to the Civil Laws, Ignorance or Error ex- 
cuſes ſometimes, either wholly, or in part ; in which Caſe Men are conſidered as having Means, or not, to know the Law. 

The Reaſon is, becauſe the Law may, and ought to be clear and determinate, but Facts are often very intricate, ſo that 
the wiſeſt Men can't unfold them; and thereupon, in Matters of Fact, when I gnorance is groſs, it can't be alledged as a Reaſon 


available. bid. Leg. ii. & vi. & ix. F. 5 


See Cujas Obſerv. J. 39. 


For 'tis a Rule of the Law, That Ignorance of the Law hurts any Man, but of the Fact not. Digeſt. ibid. 

7 See Chap. vii. F. 16. The Queſtions about invincible Ignorance and Error, have been much debated about the End of 
the laſt Century, and produc'd a great Number of French Books, in Order to maintain the Rights of Conſcience in Matters of 
Religion, againſt the Attempts of ſuch Teachers as are againſt a Toleration, and are for proſecuting all that differ from them. 
It has been maintain'd, with unanſwerable Force of Reaſon, that as Men know not the Heart, and have no Power over its 
Motions, they have no Right to judge of the Principle of Ignorance, or Error, in another, much leſs to uſe any rigorous Me- 
thods to hinder a Man from following the Lights of his own Conſcience. It belongs to Gop alone, to judge whether Ignorance 
or Error, be invincible, as it belongs only to him to puniſh what is vicious in either. So far from that, both natural Equity and 
Chriſtian Charity equally obliges to preſume that every Man, who appears otherwiſe honeſt, acts fincerely in the Sentiments 
he profeſſes, however erroneous they may appear to us; and that if he appears ſtrongly prejudic'd, it is becauſe, by regarding 
his Opinions as ſo many evident Truths, they have obtain'd in his Mind the Force of Reaſon. In a Word, however blinded 
Men may be, or under whatever Illuſions they may labour, yet while theſe Errors lead them to no Action contrary to the Good 
of Society in general, or the Safety of that Government under which they live, they ought no Way to be diſturb'd on this 
Account. Nor is there any other lawful Way to recover them, and JR the Effects of their Error, than that of a calm and 


ſolid Inſtruction; it is the higheſt Injuſtice to deprive them of their 


oods and Privileges, either civil or natural ; becauſe every 


Man has a natural and unalienable Right to enjoy a full Liberty of acting according to his Conſcience, eſpecially in Matters that 
relate to his eternal Intereſt. See my Notes on the Abridgment of a Man ard a Citizen, Lib. i. Cap. i. F. 7. Not. 1. The 
moſt ſpecious Objection, in my Opinion, urg'd againſt this, ariſes from the following Principle, that thoſe who believe they do 


Gos Service in perſecuting others, may and ought to do it. 


Mr. Bayle, in his Philaſaphical Commentary (Tom. ii. Cap. i. 


and Supplement, Cap. xxi.) has replied ſeveral Things to this, but, in my Opinion, has omitted the dire& and only decifive Ar- 


gument, Which is, that it is in itſelf a kind of Contradiction to urge a Motive of Conſcience as a Reaſon of Perſecution. For 


it is to include in the Extent of a Right, what, in itſelf, deſtroys the Foundation of that Right. In ſhort, according to this Sup- 
polition, a Man would be authorized to offer Violence to the Conſciences of others, by Virtue of the Right he has to act ac. 
cording to his own. It ſignifies nothing to ſay, that it is not the fame Perſon whoſe Conſcience forces and is forc'd : For be- 
lid es that every Man, in his Turn, would have equal Reaſon to exerciſe the like Authority, which would ſet all Mankind by 
che Ears; the Right of acting according to the Motions of Conſcience, is founded in the Nature of Man, which being common to 
all, can authorize nothing, which grants to any particular Perſon the leaſt Thing tending to diminiſh their common Rights. In- 
deed, the Right of following our Conſcience tacitly implies this Exception, that is, it excludes all Caſes where Violence is dont i 


the Conſcience of another. 


8 It is certain, that unleſs Men are arrived at the Height of Wickedneſs, they fin not for ſinning's ſake, but are ordinarily 
ſeduced by their Paſſions, which, on a ſudden, divert the Mind from the Thoughts of their Duty ; but tho' a Man conſiders 
not the Sin formally in the Inſtant of * he is not leſs to be blamed, becauſe his Ignorance reſpects Things which he might 


and ought to know ; and ſo the Maxim of 


Antonine, if not underſtood with the Reſtriction beforementioned, leads us direct 


ly to the philoſophical Sin of the Jeſuits. About which, ſee Biblioth. Univer/. Tom. xv. In fine, all that is ſaid of Igrorance 

{ſhould be applied to Error, the one being often the Cauſe of the other; for we frequently deceive ourſelves, becauſe we are 18. 

norant of certain Truths, the Knowledge whereof would have prevented our being miſled ; or, at leaſt, becauſe we do not pet- 

ceive the Connection they have with that Truth which is directly oppoſite to the Prejudice we have conceiv'd. When even we do 

ill without being influenc'd by any Error, (as — ns in Caſe of a ſimple Omiſſion, which, in its own Nature, implies no Ac 
ide 


gection, or when we do any Action, without con 


ring whether it be good or bad) it is always true, that we think we have 


done vo Harm, and that, perhaps, we ſhould have done what we omitted, or omitted what we have done, had we attended to 
that Omiſſion, or regarded the Quality of the Action. Thus Error and Ignorance are generally intermixt, tho” ſometimes one 
appears more prevalent than the other. But whether combin'd, or not, they produce the ſame Effect, and are ſubject to the 
ſame Rules, with regard to the Imputation of the Actions or Omiſſions they produce. XII. But 
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{3 forbidden by a Superior. Whe 
—_ quire, whether the Error ariſes in the Theory, or in 


Chap. HI. 


it ought, eſpecially, to be remark*d, that 
En Effects in Actions, which a Man 
ake or omit as he pleaſes, or the Exer- 
ciſe of which is left to his free Will; and in ſuch 
are enjoin'd or forbidden him by the 
Law or the Command of a Superior. In the for- 
mer kind of Actions, the Error 1s wh d to inter- 
cept our Conſent : And therefore thoſe Conſequences 
do not flow from it, which are otherwiſe apt to fol- 
low on ſuch an Action as we have thus con ented to; 
eſpecially if the Error did not ſteal on us thro? ſu- 
ine Careleſſneſs and Neglect. And therefore in 
Bargains an Error about a Thing, or about its Qua- 
lity, upon Proſpect of which a Man was induc'd to 
come to ſuch an Agreement, renders the Bargain 
void. For in this Caſe the Man is not concetv'd to 
| have agreed abſolutely, but upon Suppoſal of the 
Preſence of ſuch a Thing or Quality, on which, as 
on a neceſſary Condition, his Conſent was founded : 
and therefore the Thing or Quality not appearing, 

| the Conſent is underſtood to be null and ineffectual, 


70 5 Which Point ſhall be diſcuſs'd more fully in its pro- 


per Place. f | 
XIII. But the Caſe 2 to be very in 
| Mary Actions, or in ſuch as are commanded or 
forbidde⸗ Where we muſt firſt en- 


e Practice; that is, whether a Man entertains a 
falſe Opinion concerning the Neceſſity of ſome Ac- 
tions, thinking thoſe ought to be omitted which 


RE ſhould have been perform'd, or vice verſa; or whe- 


ther ſome Error occurs in the very Exerciſe of an 


N 0 Action, by Means of which the Action is not ap- 


plied ſo rightly as it ought to have been. The for- 
mer Kind of Errors do not, in our Judgment, at all 


minder the Imputation of an Action to the Agent, 


according as it ſhall appear to agree or diſagree with 


the Rules preſcrib'd him, becauſe they muſt, upon 


e 
5 
* 


i all Accounts, be eſteem'd „ geerer$ For he that 


would reſtrain the Actions of another by a Rule, 


"bi ought at the ſame Time to make a ſufficient Decla- 
ration of his Will, that it may be clearly known by 
che Perſon whom he is to oblige. 


For otherwiſe *tis 
the moſt unjuſt Thing in the World to require Obe- 


dience to a Law, when either the Law is unknown, 
or the Diſcovery of its Senſe exceeds the Capacities 


of thoſe whom it affects. Therefore, if a Man errs 


in Theory, that is, if he fancy a Thing to be com- 


5 | 4 manded which is really forbidden, or, vice verſa, he 


is ſuppos'd not to have apply'd ſufficient Diligence, 
and therefore he cannot refuſe to bear the Imputation 
of Faults committed upon ſuch an Error. This 
Doctrine is by ſome Caſuiſts thus explain'd in other 
Words: If the Conſcience entertain a vincible Error 
about an evil Thing, the Man fins, as well if he 
acts for it, as if he acts againſt it: That is, if he 
has E himſelf that an Action was com- 
manded, which was indeed forbidden, or that an 
Action was forbidden, which was indeed command- 
ed, he ſins by performing the former, and by the 
forbearing the latter ; becauſe ſuch a Performance 
and ſuch a Forbearance are repugnant to the Law, 


as it occurs to moral Actions. 


31 


but the Agent might, and ought, to have known 
the Law, according to its true Import and Signifi- 
cation: And yet the ſame Man has ſinn'd no leſs, 
if he has forborn an Action which was indeed for- 
bidden, but by him believ'd to be commanded ; or 
if he has E Ba; an Action really commanded, 


yet ſuch as he imagin'd to be forbidden. For tho, 
in theſe Caſes, there be no external Acts repugnant to 
the Law, yet becauſe the Man thinks his falſe No- 
tion and Conſtruction of the Law to be right, 
therefore the contrary Intention ſhall be imputed to 
him as Sin: For the evil Intention of the Agent 
makes the Action appear evil, at leaſt with Reſpect 
to the Agent himſelf. From all which it appears, 
that from an erroneous Judgment no Action can 
proceed which may be imputed as good and right 
to the Actor, and that when a Man is ach perſuad- 
ed that ſuch a Thing is unjuſt *, the Thing is un- 
lawful for him to do, ſo long as his Perſuaſion ſhall 
continue uncorrected. Add. Lib. Ixvi. & 8. D. of 
We fis. 

XIV. But if a ſpeculative Error be entertain'd 
concerning a Thing indifferent; that is, if a Man 
ſhould be perſuaded that he ought to do, or to omit 
ſomewhat, which was indeed left free on both Sides, 
he will only fin, if he acts contrary to what this falſe 
Opinion ſuggeſts, upon the Account of the Pravity 
of his Intention, but will not ſin, if he acts accord- 
ing to the Directions of his Error. For indifferent 
Things are plac'd without the Bounds of the Law; 
which cannot be tranſgreſs'd by their Performance 
or Omiſſion: And that Error appears very harm- 
leſs, which does not give Occaſion to fin. Yet it is 

lain, the Actions undertaken upon the Motions of 
loch an Error, cannot obtain thoſe good Effects, 
which otherwiſe follow the like Inſtances of Obe- 
dience to the Laws * : Thus, if a Legiſlator had 
conſtituted ſuch a Reward to thoſe, who comply'd 
with his Injunctions, this Reward could not be chal- 
leng'd by one, who thro' Error and Miſtake ſhould 
have obſerv'd ſome indifferent Things, fancying 
them to be poſitively determin'd, and legally enacted. 

XV. But *tis much more uſual, that an Error ſhould 
intervene in the Practice and Exerciſe of Actions 
commanded by the Laws : As ſuppoſe the true Ob- 
ject of the Action ſhould be remov'd, and another 
ſubſtituted in its Place; or if we ſhould miſtake the 
Time, or Place, of the Execution enjoin'd. Such 
Actions, as they are not follow'd by thoſe Effects, 
which are otherwiſe due to Actions rightly apply'd ; 
ſo neither are they attended with the Effects proper 
to bad Actions, becauſe the Error was not contract- 
ed by any culpable Negligence : Which ſome Au- 
thors thus expreſs in other Words, An intervening 
Error hinders the Action from being imputed on ei- 
ther Side, 9 it neither good nor evil. V 
ever (ſays Seneca Herc. fur. v. 1237.) gave Error the 
Name of Wickedneſs Thus, tho* otherwiſe you 
would be freed from your Obligation by paying a 
Man what you owe him, yet ſhould you pay him 
undeſignedly, and by pure Miſtake, you will not 
indeed have committed a Sin, but you will by no 


om 


Moreover, a Man likewiſe fins as much in doin 
ſelf, in following the Motions of an erroneous Conſcience. 
ly diſobeys Gov, Which is the moſt aggravatin 
be imputed to the Agent, who could not but 


that the Action contains in it ſome moral Goodneſs, 


as a Thief. The Law is this ; 


Tit. ii, Of 7 ; 
f Thid, hefts, Leg. xlvi. F. 8. 


g a good Action contrary to his Conſcience, as by doing a Thing evil in it- 
The Reaſon is, becauſe, in the firſt Caſe, he directly and deliberate- 
Circumſtance of Sin; and beſides, all the Good that can be in the Action, can't 


: ſenſible, that he had no Deſign to do it. 
is no formal Contempt of the Authority of the Lawgiver ; obey pogo Ag bracbe 


tho', in ſom , it m 
unconquerable. See the Philoſophic Comment, &c. Tom. ii. Cap. 3 b eee 
* 'Tis on this Account that the Roman Law has decreed, that he 
does it without the Conſent of the Owner, commits a Robbery, 
take it and have it for his own ; but he that has, as much as in him lies, 


5 needs ſome Limitation, See $98. xvi. Not, 2 of this Chapter. 


Whereas, in the other Caſe, there 
on the contrary, there is a — to obey him ; which ſhews, 


evil, if the Error appears not 


that takes away any Thing from another, thinking that he 
tho* afterward he find, that the Proprietor was willing be ſhould 


committed the Robbery, can't be proſecuted in Law 


he If I. againſt the Will and Conſent of the Owner, as I believe, do ddl ith hi ' 
the Ounce is willing I ſhould, whether am I guilty of Theft? And Pomponins ſays, OTE OY OR, ths 
wulmg he ſhould have the Uſe of them, tho he know it not, 


I am a Thief: Yet it is true, that if I am 
he can't be impleaded as guilty of Theft. Dige#. Lib. xlvii, 
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Means have cancell'd the Obligation. Thus when 
a Man has, with an honeſt Intention, tho' with an 
inconſiderate Liberality, conferr'd a Kindneſs on a 
wicked Perſon, who will abuſe it toward the main- 
taining of his Diſorders ; he cannot at all boaſt of 
having done a good Action, yet he ſhall be excus'd 
from any Share in the conſequent Wickedneſſes, and 
not be reckon'd to have contributed any Thing to- 
ward their Commiſſion. But when a Man has been 
particularly commanded to diſcover and obſerve pre- 
ciſely the Object, the Place, or Time of acting, it 
will be a hard Matter for him to eſcape the Imputa- 
tion of thoſe Effects, which ſhall proceed from the 
ill applied Action, unleſs he can demonſtrate his 
Error to have been morally inſuperable and unavoid- 
able. Thus if you give your Servant a ſtrict Charge 
to wake you at ſuch a certain Hour of the Night, it 
will not ſerve him for an Excuſe of his Default, to 
ſay, that he miſtook in telling the Clock; yet if by 
any Caſualty the Clock went hong or was out of 
Order, the Servant ſhall .be free from all Offence 
and Blame. 

XVI. It frequently happens, too, that an Error 
intervenes in the Exerciſe of a bad Action, while 
the Actor miſſes the Object at which he aim'd. In 
which Caſe, the Malice of the Actor ſhall continue 


Of the Underſtanding of Man, &c. 


Book 1, 


itſelf ſhall be eſteem'd more or leſs heinous, accord. 
ing as the Object is on which it caſually lighted 
Thus a Perſon who, intending to kill his Enemy 
accidentally kills another Man, ſhall be neverthelcls 
guilty of Murder *. See Lib. xviii. $. 3. D. of In. 
juries, & Lib. xiv. D. L. Corneliam de Sicariis, & 
Grot. in Sparſ. Florum ad h. I. Yet the Murther fhall 
receive more or leſs A vation, according to the 
* 24 or Meanneſs of the Man, who has been ſo 
un n ſlain. Hitherto muſt be referr'd the 
Caſe of a Man's killing another outright, whom he 
intended only to wound, or to hurt in a leſs Degree; 
for here the Fact itſelf muſt be the Rule to go by 
in Judgment: But when, in the Exerciſe of a faulty 
Action, a Man by Miſtake lights on a lawful Ob. 
je, ſuch an Action will be no farther evil, than a: 
it lows from an ill Intention in the Actor; ſo that 
this Error ſhall hinder the Fact from coming under 
the Name of the Vice deſign'd to be committed. 
And therefore that Saying of Seneca, of the Conſtancy 
of a wiſe Man, Chap. vii. will not hold, at leaſt * 1 
human Courts and Conſideration , That if a Man 
lies with his own Wife, fancying her to be another's, 
the Man fhall be an Adulterer, tho* the Woman be no 
Aaultereſs. Add. Sen. of Benefits, Lib. ii. Cap. xix, 
& Lib. v. Cap. xiii. in the End. And compare Li. 


the ſame as if he had not miſtaken, but the Action banius Declam. xxxv. p. 780. of Morellius's Edition, 


— 


1 In one of the Roman Laws, to which our Author here refers, tis decided, that if a Man, who is a Stranger to me, or who 
miſtakes me for another, does me an Injury, the Intention carries it, becauſe the Action is itſelf injurious, and has been volunta- 
rily committed againſt me; for the Law conſiders me as ſtill myſelf, tho* the Offender took me for another. Si injuria mit; 
fiat ab eo, cui fim ignotus ; aut fi quis putet, me Lucium Titium %, guum fim Cajus Sejus : prevalet guod principale eft, injuri- 
am eum mihi facere welle, nam certus ego ſum, licet ille putet me alium efſe, quam ſum, et ideo injuriarum haleo. DicesT. Lib. 
xlvii. Tit. x. De injuriis, &c. Leg. xviii. F. 3. One may conſult, upon this Law, the great Cujas, Recit. in Paul. ad Edit. 
Pag. 800. Tom. v. Opp. Edit. Fabrott. We ſhall find the natural Foundation of this Deciſion in the Explanation our Author has 

iven of it, It is not lawful to injure this Man, or that Man; ſo that one is always criminal, let him hurt whomſoever he will, 
if he does it wilfully and knowingly. Thus, for Inſtance, were the Caſe to happen ſo, that if we had known the Perſon we ſtruck, 
we ſhould not have given the Blow, yet this Miſtake, only relating to an accidental Circumſtance, does not prevent the Action 
from being in itſelf criminal, and from being imputed to us with all its Conſequences, however unforeſeen. Whoever ſtrikes 
a Man, unknown to him, expoſes himſelf, by that, to injure a Perſon more conſiderable, perhaps, than he imagines : And 'tis 
the ſame Thing, if he raſhly puſhes forward againſt one, whom he has not ſeen near enough, to know who he was : In ſuch 
a Caſe, if we are deceiv'd, we can only blame ourſelves ; for the Poſſibility of the Action ſhould have put us upon our Guard 
againſt it. Tis no Alleviation to alledge the Miſtake for the Excuſe, or to 2 — upon that Account, that the Puniſh- 
ment ſhould be only proportion'd to the Character of the Perſon ſuch as we took him to be; for, at this Rate, it would be very 
eaſy, with little Hazard, to inſult People, to whom, otherwiſe, we durſt not do the leaſt open Injury; as for Example, a Fa- 
ther or a Magiſtrate. To conclude, our Author here refers us to another Law, and to what GroTius ſays upon it in his 
Florum Sparſio ad Jus Juſtinian, Pag. 204, 205. Edit. Amſt. This Law bears, that in Puniſhments we ſhould have a principal 
Regard to the Intention, not the Effect: Divas Haprinus in hee wverba reſcripfit : In malefictis voluntas ſpectatur, non exitu, 
Digeſt. Lib. xlviii. Tit. viii. Ad Leg. Corn. de Sicar. But this has nothing to do here, where the principal Regard is had to 
the Effect rather than the Will. The illuſtrious Mx. pe BynxserSHoek even affirms, that this laſt cited law did not relate to 
all ſort of Crimes, but only to Enchantments, or Sorcery. See his Obſerv. Jur. Rom. Lib. iii. Cap. x. 

2 Indeed, before God, it is real Adultery ; for, as the Author has obſerved more than once before, and as he hereafter ſpeaks, 
Chap. vii. F. 4. an evil Intention renders the Action evil, which otherwiſe is good and innocent, as to the Matter, and in itſelf : 
Tho' a good Intention is not ſufficient to render an Action materially evil, or good. Whereas, on the contrary, if a Man de- 
ſigns to do a good Action, and happens (thro' Miſtake) to do an ill one, there is no doubt but Gop will accept of that Intenti- 
on, as if he had effected the Good that he propos d; and although it gives Place, by Accident, to ſome Sin in another Perſon, 
tis no leſs commendable for the Good which he would have done, unleſs the Execution of a row Deſign either becomes un- 
profitable, or be hindred by the Change of certain Circumſtances. It is the ſame Thing with regard to the Divine Tribu- 
nal, that is, when we believe we do a Thing commanded, or abſtain from a Thing forbidden by Gop, when, in reality, he has 
given us no poſitive Injunction upon the Subject: Our Intention of Obedience being, in this Caſe, agreeable to the ſovereign 
Legiſlator, who knowing the Hearts of Men, judges of their Actions by their Sincerity. So that the Maxim, which our Author 
has laid down in the laſt Section, I mean, That every Action, in doing of which we may fall into an Error, can neither be in- 
prted to us as Good, nor Evil: This Maxim, I ſay, had need be erſtood with ſome Reſtrictions. Nor is it generally more 
true, that theſe ſort of Actions muſt always want, before human Jugjcatures, thoſe Effects which they would have, if they 
were well applied. As for Inſtance, If a Man, not knowing it, marries a Woman who hath a Huſband already, or is a Rela- 
tion within the Degrees forbidden, as he is no Adulterer or inceſtuous Perſon, ſuppoſing that it be a real Error; ſo their Children 
cannot be reputed Baſtards, provided that both the Father and the Mother be under an invincible Ignorance in that Reſpect. 
This is the very Example that Mr. Hertius —_— here, and we may alſo conſult his Diſcourſe of a Suppoſed Marriage, Tom. i. 
of his Commentaries and ſmall Tracts. Printed in 1700. 


3 Conſult alſo the new Letters of Mr. Hale. written upon the Occaſion of his general criticiſing upon Mr, Maimbourg's Hifory 
of Calviniſm, Lett. ix. F. 12. | 
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C HA P. IV. 


Of the Will of Man, as it concurs in, or conſents to MOoRAL AcTlons. 


The ConTEN Ts of every Section of the fourth Chapter. 


1. Of the Ads of the Will. 
n 5 the Liberty of the Will. 


111. That the Will muft of Neceſſity be indifferent, i. e. 
not forced to chooſe Good or Evil. ; 
iv. How the Will is inclined to good Things, and 10 


Goodneſs in general. 


his Actions 


HE moſt wiſe Creator being pleas'd to 


make Man an Animal governable b 


Laws, for this Purpoſe implanted a Will 
in his Soul, as an internal Dire&reſs of 


that the Objects being propos d and 


known, this Power might, by an intrinſick Princi- 
ple, and without any phyſical Neceſſity, move it- 
ſelf towards them, and might chooſe that which 
ſeem'd moſt agreeable and convenient, and reject 
that which appeared unſuitable and incommodious. 
The Will is concern'd to govern human Actions by 
the Adminiſtration of two * Faculties, by one of 
which it is ſaid to act /pontaneouſly, and by the other 
freely. To Spontaneity, if we may ſo —_ are 
attributed certain Acts and Motions, of which ſome 
are interior, commonly call'd * Eliciti, others ex- 
terior, 23 term'd Inperati. The former are 


ſuch A 


as are immediately produc'd by the Will, 


and terminated in the ſame Power. Some of theſe 
are employ'd about the End, as Volition, Inten- 
tion, Fruition; others about the Means, as Conſent, 
Election, and Uſe. Volition is that Act of the Will 
by which it is ſimply carried toward ſome End, with- 


out Regard 


had whether the End be preſent or ab- 


ſent ; or that A& by which the End is barely ap- 
prov'd of. Others call this the Will of ſimple Ap- 
probation, by which a Thing is underſtood to 

with the Nature and Inclinations of ſome Perſon, 
though he has not yet actually and effectually mov'd 
himſelf towards the producing or obtaining of it. 
Intention (or Proerefis) is a Defire efficacious toward 
the obtaining of an End, or it is an Act of Will, by 
which it effectually tends toward an abſent End, and 
endeavours actually to produce or to acquire it. 
This Act being join'd with the Hopes and the At- 
tempts of procuring an End, we may eaſily con- 
ceive what ſort of Things it is employ'd about: 


And they, 
themſelves, 


has more largely ob 


1. Cap. iv. 


certainly, muſt be Things poſſible in 
and 1 in our Power; as Arifotle 

erv*d, Ethic. ad Nicom. Lib. 
lettion * is concernd only about thoſe 


v. Certain Diſpoſitions of the Body ftir up the Will, 


vi. As alſo ſome Habits. 

vii. And Paſſions. 

viii. Alſo Intemperance. 

ix. Actions of a mix! Nature; 

x. Involuntary, and forced Attions, 


Things which are in our Power. Every Man purpoſeth 
to do that alone which he imagines * bimſelf able to 
compaſs, Again, Lib. vi. Cap. ii. What is already 
done, cannot be the Object of our Choice and Purſuit ; 
for no Man conſults of what is paſt, but Lg what is to 
come, and is changeable and contingent. Whereas what 
is already done cannot be alter d or recal®d. And there- 
fore Agatho well ſays, This alone is beyond the Power 
of God himſelf, to make that never to have been done, 
which hath really been done. For it enters into the 
very Definition of Intention, or IIpexigeors, that it 
may be made with Reaſon and with Thought. 
Tho? there be many Degrees of Intention, with Re- 
ference to its different Height and Force; yet as far 
as concerns the Occaſions and Purpoſes of civil Life, 
*tis ſufficient to divide it into plenary and ſemi-ple- 
nary. The former is that by which the Will deter- 
mines on any Thing after a full Examination of the 
Matter, and without being driven to it by the Vio- 
lence of the Paſſions. The latter, when due Deli- 
beration has not been taken, or when the Hurry of 
the Affections has created a Confuſion and Diſorder 
in the Reaſon. Fruition ® is the Reſt, or the Delight 
of the Will in the End now obtain'd and preſent to 
it. To which is oppos'd Repentance, or an Aver- 
ſion (commonly join'd with Shame or Grief) to 
ſomewhat which we have before deſign'd or affected. 
Conſent is our ſimple Approbation of Means, as we 
Judge them proper for our Work: And theſe Means, 
when they are plac'd within our Reach and Power, 
imply the two remaining Acts mentioned in our firſt 
Diviſion ; for Election determines, and Uſe applies 
them to the compaſſing of the End propos'd. 

Thoſe Acts are call'd Imperati, or enjoin'd, which 
are perform'd by other human Faculties upon the 
Motion and Appointment of the Will. 

II. Liberty is a Faculty of the Will, by which, 
all Requiſites of acting being given, it may, out of 
many propos'd Objects, chooſe one or more, and 
reject the reſt; or if one only Object be propog'd, 
may admit that, or not admit it; may do, or not 


th. n * * ä a _— I" . 4 P 


— 


* See what is ſaid about this unprofitable and ill - deſigned multiplying of Faculties in the ſecond Note of the firſt Chapter 


foregoing. 


Mr. Locke ſeems to have Reaſon to believe, That 
and not an Attribute or Modification of the Will, 
Underſtanding, Lib, ii. Cap. xxi. 


Liberty is nothing elſe but a Power properly appertaining to Agents 
which is itſelf nothing but a Power. See his Philo/ophical 52 on . 
where this whole Matter about the Will, and Liberty in general, is treated on at large. Mr. 


70 CLERc, in his Latin Treatiſe about Spirits, Sed. i. Chap. iii. is of the ſame Opinion with Mr. Locke, as to the Seat of 
iberty (as I may ſpeak) but he elſewhere enters upon a more particular Matter of the Hypotheſis of that great Philoſopher, 


and ſhews, that his Notions are neither 
Art. vi. p. 236, 237. 


3 The Author makes Uſe of the School Diſtinction here, 


very Bottom of the W 
As 4 the Will. 
* Uur Author, in all this 


Election, inſtead of Deliberation, Conſultation, or Counſel. 


This Writer bein 


exact nor clear. See his Choifie Biblioth. Tom. xii. Art. iii. p. 83, Sc. and Tom. xvii. 


of Adu, Eliciti; i. e. Adds drawn (as we may ſay) from the 


ill ; which being Terms not uſed in the English Tongue, they are better expreſied by, The immediate 
Quotation, follows, very unfitly, ſome Latin Tranſlation, which had rendred the Greek, Wedge Tic, 


g deceiv'd by the Latin Interpreter, tranſlates, dc Blat d yirichas If airs, que tx ſeſe fieri poſſe ex- 


itimaverit ; i. e. which he thinks may be done of themſelves ; which being a Miftake, the Engl/ih Tranſlator has truly avoided 


it, as | have done, by rendr 
This Term (Fruition or 


lays down, is 
it; but it is v 


the Effect of Fruition, and not Fruition itſelf. 


theſe Diviſions are built, 


ing it, which he believes himſelf able to execute. 

Enjoyment) is very improper (as any Man may obſerve) becauſe the Notion of it, which he here 
t is trae, that the Latin Word, Fruitio, comes ſomething near 
ery hard to find a Word in French (or any otker modern Language) fit to expreſs the Moraliſts Notion upon which 
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34 Of the Underſlanding of Man, 


do it. What we call the Requiſites of acting, ſome 
expreſs by the ſingle Term Occafion © : Now from 
theſe the laſt Determination of the Agent is con- 
ceiv'd as a diſtinct Thing, which being added to the 
other Requiſites, we immediately proceed to Action; 
and therelore thoſe Requiſites, mention'd in the 
Definition of Liberty, do not include that Share 
which the Man himſelf bears in the Action, but 
are contra-diſtinguiſh'd to it. But more particu- 
larly, we call the Faculty of chooſing one or more 
out of many Objects, Liberty of Spec:fication, or of 
Contrariety, and the Faculty concern'd in the Ad- 
miſſion or Rejection of one only Object, Liberty of 
Contradiction, or Liberty of Exerciſe. 
Now Liberty is ſuppos'd to ſuperadd to Sponta- 
neouſneſs, firſt an Indifference of Acts as to their 
Exerciſe z ſo that the Will is not oblig'd neceſſarily 
to exert one of its Acts, as to deſire or refuſe : For 
tho*, in general, it is impoſſible but it ſhould affect 
Good, and refuſe Evil, as /uch, yet in Reference to 
any particular Object propos'd, it may determine 
on which Side it pleaſes, tho', perhaps, it may ſeem 
to have a greater Propenſion toward the one than to- 
ward the other. Another Thing that Liberty ſu- 
peradds to the Notion of Spontaneouſneſs, is the Free- 
dom of Determination; ſo that the Will may, upon 
an internal Impulſe and Motion, exert either of its 
Acts of wiſhing or loathing, juſt in ſuch a Place, 
and at fuch a Time. We muſt add farther, That 
tho* the Reaſon, which makes a Thing deſired, or 
avoided, does not depend upon the Will, but upon 
the Condition of the Object, according as it bears 
the Face of Good or Evil; yet that Appetite, and 
that Ayerſion, which thus follow the Appearance of 


the Object, are not of ſo much Force and Sway, 


but that there ſtill remains in the Will a Liberty, 
whether or no it ſhall determine itſelf to any exter- 
nal Act about ſuch an Object; eſpecially ſince ſuch 
an evil Thing may bear the Countenance of Good, 
and conſequently be deſireable, as long as it ſhall be 
ſet in Oppoſition to a greater Evil. And therefore 
to refute that Notion of Hobbes, De Homine, Cap. 
xi. F. 2. that Appetite and Averſion neceſſarily fol- 
low our Pre-Conception of ſome Pleaſure, or of 
ſome Uneaſineſs likely to proceed from the Object; 
no room being thus left for Free-Will, we muſt 
carefully diſtinguiſh the Volition of ſimple Appro- 
bation, from effectual Intention or IIpoaigerss , of 
which the latter docs not ſo neceſſarily depend on 
particular Objects. In the Words following this 
Aſſertion, he applies a very idle Piece of Nicety, 
while he obſerves, That when we ſay a Man has free 
Fill of doing this or that, we ought always to under- 


ftand it with this Condition, If be pleaſes ;, for *tis ab- 


ird to ſay, that a Man has free Will of doing this or 
that, whether he will or no. For no Body is ſo ſtupid 
as not to apprehend this Contradiction: And *tis 
extream fooliſh to add the very ſame Thing which 
the Propoſition aſſerted as a Condition to it. To 


Book 1. 


ſay, that a Man may freely will the doing of a Thin 
if he will, is the ſame Thing as to ſay, Peter runz 
if he runs: And who would ever give this Clauſe 
the Name of a Condition? From what has been 
faid it, likewiſe, appears, how we are to judge of 
thoſe Notions laid down by Monſieur Le Grand in 
his Inſtitutions of Philoſophy, Part iii. Art. v. as if 
it were impoſſible for a Man not to deſire, what he 
clearly and diſtinctly perceives to be good; and ag 
if a Man ſinn'd only upon this Account, in not 
having a clear and diftinct Perception of Evil +, 

III. But the chief Affection of the Will, and 
what ſeems immediately to flow from its Nature, i; 
an intrinſical Indifference, upon the Account of which 
it is not reſtrain*d to any certain, fix*d, and unalte. 
rable Way of acting; and which cannot be entirely 
extirpated by the Force of any external Mean, 
And this Indifference we are the more firmly to 
aſſert and maintain, becauſe, upan the Removal of 
it, all the Morality * of human Actions is inevitably 
overthrown. So Arriau on Epicſetus, Lib. i. Cap. 
xvii. What can overcome an Appetite * Anatber Appe. 
tite. What can conquer a Dire, or an Averficn? 
Another Defire, ar anather Averfian. Tou will ſay, 
He that threatens me with Death compels me. I dew 
it; *tis not the terrible Prapoſal which lays the Force 
upon you, but tis your own Choice which inclines you 
rather io the Commiſſion of ſuch a Deed, than to thy 
Defire of Death. In this Caſe therefore, as well as in 
all others, notbing compel d yeu but veur own Opinion; 
that is, nathing overcame your Will but your Will, 
Idem Lib. i. Cap. xxix. The Will is not conquergbl; 
by any Thing but by ſelf. Add. Simplic. ad Epittet. 
Cap. i. p. 22. Of which wicked Deſign thoſe Men 
are, in a great Meaſure, guilty, who fancy ſome 
ſtrange Kind e Predetermination in hu- 
man Deeds, by which the Motion in itſelf, and as it 
is a natural Being, is ſo determin'd by the firk 
Cauſe, that it cannot be done in any other Manner ; 
tho? it afterwards receive its Morality from the ſe- 
cond Cauſe. Nor are they in a leis Fault, who 
from the Divine Preſcience would derive an abſolute 
Neceſſity on all our Proceedings. For tho? this 
Attribute of Gob cannot be deceiv'd, yet that it 
does not take away the Indifference of the Will, 
may be eaſily underſtood, if we either clear the Word 
Preſciencè from the Imperfection which it ſeems to 
imply, as do all other Terms taken from human 
Things, and applied to the Divine Nature (ſince in 
Gop there can be no Succeſſion of Time) or if we 
ſay, that the Divine Concurrence does in ſuch a 
Manner accompany fecond Cauſes, as {till to leave 
them the Power of acting in the Way originally 
aſſign'd them by their Creator, not debaſing them 
with Reference to moral Actions from principal into 
meerly inſtrumental Cauſes. Add. Lucian, Minoe, 
& Fupit. Confut. Anton. le Grand. Inſt, Philoſoph. Cart. 
Part 8. Cap. xvii, xviii. How prejudicial ſuch No- 
tions are to a State or Kingdom, Grotius is well 


1 See Chap. v. F. 5. following. 


— 


2 R 


This Diſtinction does not appear to be very neceſſary. The Liberty of Contrariety implies no more than a double Act of 
the Liberty of Contradiction. As for Example, If a Man is to chooſe, whether he ſhall read Greet or Hebrew, he con- 
ſults with himſelf, 1. Whether he ſhall read Greek or no, and reſolves in the Negative. Then, 2. Whether he ſhall read He- 


brew or no, and chooſes the firſt. This Inſtance is taken out of Mr. Le Clerc's Latin Diſcourſe of Spirits, Sect. 1. Cap. iii. F. 12. 
3 That is to ſay, Altho' we can't but be ſenſible of ſuch Impreſſions as particular Objects make upon us, yet we are not 
neceſlarily carried to ſearch for them, or avoid them; but a Man may, by Reaſon, deny himſelf the Pleaſure with which 
the Idea may flatter him, and, on the contrary, expoſe himſelf to that Grief and Uneafineſs, from which he would be glad 
to be exempted, without thoſe Conſiderations, which have induced him to undergo them. See Nate 5. upon Chap. v. J. 13. 
following. ; 
4 * former Chapter, Pag. 32. Note 4. Chap. v. F. 13. following. Let us add, that when we fin for want of known 
the Ill we do, if the Ignorance be ſurmountable (as muſt be ſuppos'd in Matter of moral Good or Evil) it is only ſo, becaule 
we abuſe our Liberty, in not giving Attention to ſuch Things as might lead us to the Knowledge of our Duty. See what 
I have ſaid thereupon, in a few Words, in my Note on the Abridgment of he Duties of a Man and a Citizen, Book i. Chap. i. 
$. 9. upon which I might greatly enlarge. The Reader may conſult what has been ſince ſaid, by the ingenious Author of the 
ausn Litteraraire, Tom. x. Pag. 95, and following. 2 
s We may add to theſe Quotations another Saying of the ſame Epictetus; Auge ogoaigioius & Yuan, rde & yirelaty 
No man is a Thief or a Tyrant of his own Will, See Gataker's Notes upon Marc. Antonivus, Lib. xi. $. 36. where the Emperor 
guotes the Words of the ſame Philolopher, : 
aware, 


CHAP. IV. 
_ he obſerves, Obſerv. de Dogmat. Reip. 
0 _ theſe who utterly diſcard the Doctrine of 
F Vill con hardly avoid 2 GOD the Author 
% ikedneſs 3 an Attempt which * Plato bimſelf 
4 Jar'd ought not to be born with in a Commonwealth ; 
X Repub. Lib. ii. Ts x N atla de Crliiv r 
f a, dh 8 rb gti We ought to affix any other 
auſe of Evil, but never 10 refer it to GOD. To 
the ſame Purpoſe Suetonius ſpeaks well when he 
makes Tiberius (Lib. Ixix.) a Contemner of all Reli- 
ion, ſay, Quod omnia falo agi crederet, for believing 
1 72 World io be guided by Fate. For thus Proclus (ad 
eum) divides Atheiſts into three Ranks and Or. 


2 of human Actions and Affairs; and thoſe who 
32 % a Care to GOD, as impoſeth an abſolute 
Neceſſity on all Events, utterly depriving Men of their 
Freedom and Choice. So alſo Salyft the Philoſopher 
ſpeaks in his Book De Diis & Mundo: To attribute 
Injuſtice, or Luſt, and Wantonneſs to the over-ruling 
Influence of Fate, is to make ourſelves good, and the 
Divine Natures wicked. Again, in Plautus ( Aulular. 
v. 10.) when one ſays, I believe this was the Will of 
the Cab, for otherwiſe I am certain it could never have 
come to paſs. Another anfwers him merrily, And 7, 
for my part, believe, lis the Will of the Gods, that 1 
ſhould take you and hang you up for a Raſcal. ; 
IV. For the right Underſtanding of this Indiffe- 
rence of the Will, ſomewhat ought to be premis'd 
concerning the Nature of Good in general: Now 
| tho* Good by many of the Philoſophers is conſi- 
der'd abſolutely, ſo that every Being really exiſtent 
may be pronounc'd Good; yet we, without regard- 

ing this Signification, which we judge to be very 
uſcleſs, will only conſider Good, as it denotes Re. 
ſpect to others, and as it is ſaid to be Good 10 one, 
or for one. According to which Senſe the Nature 
| of Good * ſeems to conſiſt in that Aptitude, by 
which one Thing is indiſpos'd to benefit, preſerve, 
or compleat another; becauſe this = cre de- 
nds either upon the Nature of the Things them- 
elves, or ſuch Properties as they have naturally, or 
by Virtue of human Induſtry ; and therefore this 
Good, to which we may give the Name of natural, 
is firm and uniform, and no Dependance on the 
erroneous and various Opinions of Men. But be- 
cauſe Good does not excite the voluntary Appetite of 


__——— 


as it concerns moral Actions. 


ders; two of which he makes hoſe who deny GOD. 


35 
Man, unleſs it be known, at leaſt under a conſus'd 
Notion and becauſe Knowledge ariſing from Senſe, 
gives but a groſs Repreſentation of the genuine Na- 
tures and Conſequence of Things, ſo that the Un- 
derſtanding is often clouded with Error, and diſor- 
der'd by the violent Noiſes of Senſe and Paſſion z 
hence it comes to paſs, that many Men inveſt Things 
falſly with the Name and Notion of Good, and this 
is what we call imaginary Good. And farther, every 
particular Perſon, as he underſtands a Thing to 
make for his Profit, his Preſervation, or his Per- 
fection, loves and defires it; and, on the contrary, 
what he conceives to be Evil for him, he hates and 
avoids. But as it is not requiſite to the Nature of 
Good, and to its Power of moving the Appetite, 
that it ſhould be conſider'd preciſely as Good only 
for the Perſon deſiring, and abſtracting from the 
Advantage of others; eſpecially ſince upon Account 
of the Society and Conjunction of Men, the Good 
of others may redound to our Benefit and Uſe ; fo, 
amongſt Mankind, there is ſo fair an Agreement 
about the general Nature of Good, and its chief 
Parts and Species, that barely on the Score of their 
being divided about ſome Particulars, there's no 
manner of Reaſon either why we ſhould deny the 
univerſal, and unſhaken, and uniform Notions of 
Good, or why, in a State of natural Liberty, we 
ſhould make it depend on the bare Opinion of every 
rivate Man, in a State of Government on the ſole 
udgment of the ſupreme Magiſtrate, as the only 
proper Meaſures and Rules for its Determination. 
44. D. Cumberland, De L. N. iii. where he refutes 
Hobbes's Notions of Good, Sc. Chap, i. F. 20. As 
for the mora! Good which appears in human Acti- 
ons, it ſhall be diſcuſs'd by and by in its proper Place. 
From the foregoing Obſervations this manifeſtly 
appears to be the Nature of the Mill, that it is al- 
ways deſirous of Good in general, and always 
averſe to Evil in general: For it implies an open 
Contradiction, *5 not to incline towards that which 
ſeems agreeable, and to incline to that which ſeems 
diſagreeable to us. And therefore in this general 
Inclination of the Will there can be no Indifference 
admitted, as if it could (with the Appetite of ſim- 
ple Approbation) ſametimes deſire Good and ſome- 
times Evil. But they are the particular Goods and 
* Evils, which give room for the Indifference of the 


Wills 


Cauſe of any Evil: Nor muſt it be endured in ay 
much as a Poet, by way of Fiction, ſhould but light 


2 All the Metaphyſicians. 
3 Accordin 
ii. Cap. xx. ; 


able to cauſe any Evil to us, or deprive us of any 
good or evil, work upon our Spirits, 
poſitions and Qualities of the Objects, as to the 
general, not diſtinctly expreſſing the Senſe of 
are comprehended under the Notion of Good and Evil. 
whether known or unknown to us, 


yet, till it makes certain Im 

good with reſpect to us. 

or Perfection, nay, rather, 

Happineſs appear evil to us, 
* This is what is implied 

true Happineſs conſiſts not only in the 

Evil; the leaſt Pain being ſufficient to 


i The Quotations, which are annexed by the Author a 
ion, 


on this Occaſion, a Paſſage ou 


where he has gathered ſeveral Sentences out of ancient 
Such are all thoſe that concern this 
Aythor was miſtaken in ſearching 


7 The whole Sentence of Plato, of which our Author cites only the laſt Part, is very emphatical; God, becauſe 
can't be the Cauſe of all Things, as ſome afſert, but is only the ny 9 
good Things are much fewer than evil among us, and none can | ; 
ether Cauſe of Exils than him. Theſe Words are but a little before the Place where that Philoſopher delivers the Words 
which Grotius refers to, xaxay N airior Kc. We muſt, with all Zeal, oppoſe them who aſſert, That God, who 
well governed Ci 


ly, much leſi plainly, either ſpeak, or hear any ſuch Things, as are neither pious, 
convenient, nor conſonant in themſekves to be mention d, when ſpoken. | ; 


to the Definition which Mr. Locke gives of Good 

. 2.) every Thing is ſo called, which is proper to 

any Grief ; or is able to procure or preſerve us in the Poſſeſſion of any other Good, or a Freedom 

the contrary, every Thing is accounted Evil, which is 1 to produce or increaſe Grief in us, or leſſen any Pleaſure; or is 
ood. 


This Definition, which reſpects the Effect chiefly, 
is conſequently more natural, than that of our Author, 


he is good, 
of ſome few Things among Men; and no Cauſe of many ; for 
e the Cauſe of good Things but God ; but we muſt ſeek out ſome 


is good, is the 
ty, that any Man whatſoever, either 


young or old, na not fo 


(in his Philoſophical Eſſay upon the Human Underſtanding, Lib. 
produce and increaſe Pleaſure in us, or to leſſen and ſhorten. 


from any Evil. And, on 


that Things, 
which only refers to the Diſ- 


Effect which they produce, with relation to the Conſtitution of our Nature in 
Pleaſure or Pain, 


which, in all Languages, and in the Opinion of all Men, 


Theſe Diſpoſitions, and theſe Qualities, are in the Objects themſelves, 


and conſequently may be found in them, without producing any Motion in the Will to- 
wards them. For tho' we ſhould believe a Thing capable of contributing to our Preſervation, 


reſſions, which excite in us ſome Deſire, 
des, we often conſider Objects as good, which are no way proper, 
ſuch as produce a quite contrary Effect: As, on the other Hand, the Things moſt ſuited to our r 
for the Reaſons our Author gives elſewhere. See Note 5. of the followin Page. 
by that common Maxim, That all Men naturally and unmoveably defire t 
Enjoyment of all good Things, of which they are capable, 
mar our greateſt Pleaſure. | 
little lower (wiz. at the End of the Paragraph in the Engl; Tran. 

and are noted by a, 5, c) are more properly to be put in here, and eſpecially the laſt of them. 

t of the Emperor Marc. Antoninus, IIc &x dh irs, &c. 
from purſuing Things, which they believe to be uſeful and agreeable to them ? Lib. vi. F. 27. See Gataker's Notes upon the Place, 
h riters to the ſame Purpoſe, 

Life, and which form any particular A& of our Will. 
for the Eſlenge of Good in the _ of Things themſelves, conſidering Good as he does 


Perfection, or general Advantage; 
or ſome agreeable Senſation, we do not regard it as 


either for our Preſervation 


eir own Happineſs ; for 
but in a Freedom from all 


I ſhall add, up- 
Ii it not a cruel Thing to hinder Men 


Hence it appears, that the 
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Wills of particular Men, who at different Times, 
and upon different Occaſions, are very various in 
their Scents and Purſuits. And there is this evident 
Reaſon why it ſhould be ſo, becauſe there are ſcarce 
any Goods or Evils which appear to a Man in their 
native Colours, and without ſuffering any Mixtures, 
but commonly they are blended and ſhuffled toge- 
ther; Good is adulterated with Evil, and Evil is 
ſweetned with Good; to which, if we add the 


ſtrange Inclination which, we find to ſome good 


Things in particular Perſons, and how all Men 
have not the Ability to diſtinguiſh folid and durable 
Enjoyments, from thoſe which are * only painted 
and tranſitory ; we ſhall ſee how there muſt needs 
ariſe hence an infinite Variety in the Wills and Incli- 
nations of Men; and how all purſue what they think 
their own good, but in different Paths, and by dif- 
ferept Means. Beſides, many Men do not Cont 
what Things are good for them, and therefore do 
not deſire them; many more prefer the fair Face 
and Semblance of Evil to real and ſubſtantial Good, 
and fo reject what they ought to deſire, and deſire 
what they ought to reject. To which Purpoſe Ari- 
ſtotle well obſerves, Ethic. ad Nicom. Lib. iii. Cap. 
vi. That /o be defirable by the Will, fimply and pro- 
perly ſpeaking, which is truly Good, but that to be de- 
ſirable by every particular Man which he imagines ſo, 
What Gunther writes to Ligurinus may be here ap- 
plied, Lib. iii. Ver. 289. 

—Tantum falſa loguendo 

Fallere nemo poteft : veri ſub imagine falſum 
Inſluit, & furtim deceptas occupat aures. 


When Falſhood bare and undiſguis'd appears, 
It never can deceive: but when it wears 


The Garb of Truth, it cheats the heedleſs Ears. 


Thus then in almoſt every Thing, and 9 
many Species of Good and Evil, both real and ap- 
parent, croud themſelves into our Thoughts, and 
when they have for ſome Time variouſly agitated 
the Mind, and driven it one while to favour one, 
and one while another, at laſt the Will, by an intrin- 
ſical Force, determines itſelf to the embracing of one 
Object, and diſcarding the reſt. And an Action 
perform'd | in this Manner, is calPd ſpontaneous or 
voluntary, which Ariſtotle thus defines, Ethic. ad 
Nicom. Lib. iii. Cap. iii. To ixy0u0v dofriev &v eivas, 2 
n apyn a ard, tidors Ta ual inaga i vic 1 Weds, 


That is to be eſteemed ſpontaneous, the Principle of 


which is in the Perſon acting, who likewiſe underſtands 


36 O ile Will of Man, 


Book I. 
the Particulars in which the Aion conſiſts. Euſtratiu, 
comments on this Place to this Purpoſe : Both 15 
Conditions are neceſſary to the cenſtituting a ſpontansgy; 
Aclion, that the Principle be in the Adder, and that 11, 
Actor know the Particulars, For he that acts out of 
Enorance, has the Principle of acting in bimſelf; and 
he that knows the Particulars, may yet aft by the Com. 
Pulſion of others, And therefore neither of theſe 
Conditions by itſelf can make a Thing properly 
voluntary. . 

V. But it does not always fall out that the Mind 
ſhall maintain a kind of A*qui/ibrium, and apply it- 
ſelf to acting or not acting, without any conſiderable 
Advantage on one Side more than on the other. But 
for different Reaſons, and by different Cauſes, it 
frequently bends with great Violence one way; and 
ſometimes external Violence bears ſo hard upon it, 
as to take away its Strength, and to diſable its 
Powers. As the Mariner does not always cut the 
Sea with an even and proſperous Gale, but ſome- 
times oppos'd by furious Winds, he hardly holds 
the Helm, and ſometimes being violently ſhaken 
out of his Seat and his Command, he is oblg' to 
commit his Veſſel to the Rage of the Tempeſt. 

Among the Things then which are forcible in 
drawing the Will to one Side, are the peculiar 
Genius's and Diſpoſitions of Men, by which many 
Perſons are render*d extreamly inclinable to ſome 
kind of Actions. Theſe Diſpoſitions ariſe, in a great 
Meaſure, from the Nature of the Climate and of the 
Soil, as Lucan. Lib. iii. Ver. 366. ſpeaks, 


Emollit gentes clementia cali, 


The Heavens ſweet Clemency 
Softens the Tempers of the Men. 


And Herodot. Calliop. It is the ſettled Appointment ef 
Nature, that ſoft Soils ſhould breed ſoft Men ; and that 
the ſame Land ſhould never be famous for the Excelleny 
of the Fruits, and fur the Vigour of the Inhabitants, 
To which add Charron de la Sageſſe, (Lib. i. Cap. 
xlii.) from the Temperature of Humours in Men's 
Bodies (occaſion'd by the Food, the Age, the Diet, 
the Health, the Studies and Purſuits of particular 
Perſons) from the Conformation of thoſe Organs, 
which the Soul employs in performing its Duties, 
and from the like — *, Concerning all which 
it muſt be in general aſſerted, That none of them, 
as they belong to the Production of a moral Action, 
are of. ſo great Force and Vehemence, as to ren- 
der it impoſſible for the Will to take 3 the con- 


trary 


a Add. Hobbs de Homine, Cap. xiit. & Bacon De Augment. Scient, Lib. iv. Cap. i. 


—_— 


here, as what produces in us ſome actual Deſire. For all that he ſays on this Head only proves, that the Nature of Things 
is in itſelf immutable, and independent either of our Judgment or Deſires ; ſo that if the Motions of our Will be duly regu- 
lated, they will tend only to ſuch Things as are truly advantageous. Bat ſince it is confeſſed, Men commonly conceive ſuch 
falſe Ideas in this reſpect, it follows, that what moſt frequently ſtrikes, and moves them, is not any real Good in the Things 
themſelves, but the Appearance of it: Although they certainly may, by a requiſite Attention, diſtinguiſh Truth from Falſhood, 
and, by that Means, be in a Condition of acting agreeably to the Movements of their Will. | 

: Every Object (lays this Author in his Abridgment of the Duties of a Man anda Citizen, Lib. i. Cap. i. F. 11.) makes dif- 
ferent Impreſſions, as it works upon Man in different Places: As for Example, Some work upon him by way of Efleem, or ac- 
cording to the great Value he has for himſelf. Others affect the Senſes with Pleaſure. Others move him by Self-love, which 
engages him upon Self-preſervation. He looks upon the firſt as honeſt and convenient ; the ſecond, as agreeable ; and the laſt, 
as profitable. Every one of theſe Goods, in particular, draws with him more or leſs Violence, according as the Impreſſions, 
which it makes upon the Heart, are more or leſs ſtrong. See Note 3. of the foregoing Page. 

2 Mr. Locke. in his Phil. Efay of Human Underſtanding, Lib. ii. Cap. xxi. F. 58. ſpeaks well to this Purpoſe : The preſent 
Tudement of Good or Evil, which we make, is always right. Indeed, Things conſidered as wwe actually enjoy them, are what 
they ſeem to be, ſo that, in this Caſe, Good apparent and real are the ſame Thing; for Grief and Pleaſure being eſteemed ſo as 


ae el them, and no more; the Good or Evil preſent is really no greater than it appears: And, by Conſequence, if every one of our 


Ains be reſpected in itſelf, without any regard to its Conſequences, abe can never miſtake in our Cheice of Good, but muſt always 
infallibly advere to the better Part. Compare theſe Words with what goes before and follows, where that great Philoſopher clears 
this Matter with much Solidity and Exactneſs. Add to this what I have ſaid on the Abridgment of the Duties of a Man and 
a Citizen, Lib. i. Cap. i. F. 11. in the Notes to my laſt Edition. | 

3 A little Care and Diligence (adds this Author elſewhere) ſeldom fails of taming, and conſiderably amending theſe natural 
Diſpoſitions. But if ſometimes it doth not perfectly ſucceed, it, at leaſt, prevents the Commiſſion of ſuch outward Acts, as 
are puniſhable in the civil Judicatory, and the Difficulty which we find, in conquering theſe kind of Inclinations, is abun- 
dantly recompenſed by the Honour conſequent upon ſuch a Vitory. The Duties of a Man and a Citizen, Lib. i. Cap. i. F. 12. 
I ſhall here make ſome Reflections, to ſet this Point in a ſtronger Light. 1. That the Obſervation, made in all Ages, on the na- 
tural Diſpoſitions of particular Nations to certain Vices, is not fo general, but it is liable to many Exceptions. 2. That the 


Force of theſe common Diſpoſitions depends, in reality, more upon Education and Cuſtom, than to any natural Cauſe there is in 
, one 


2 5 


1 
Fr 
1 


CHaP. IV. As it CONCHYS. to moral Actions. 45 142270 
| poſitions of the Mind are Virtues, by which a Man 


is inclin'd to Actions making for the Preſervation 01 
himſelf, and of human Society; and that thoſe, on 


; it the contrary, are Vices, which addict us to Actions 
— bay ol r Peak deſtructive 5 ourſelves; and of the Commun! ty to 
may N Thus if a Man be ſo far vanquiſh'd ur af n N 4 And here Mr. Helles mult fall 
e Motions of Love, as to raiſe his Paſ- under Cenſure for that Aſſertion in his Book De 
4 above Reſtraint, a Power is ſtill left him of ſa- Homine, Cap. Xiu. $. 9. where he 1 hat, 
tisfying his Deſires in an innocent and lawful Man- except in civil Life, there can be no common Meaſure 

4 Gee 1 Cor. vii. 2. And thus Plato diſputes found out applicable to Virtues and Vices, and that, 
well De leg. Lib. xii. * That however the moſt conſequently, in 4 State of Nature there can be uo 
« unnatural of Luſts had prevailed in the Grecian ſuch Meaſure eftablift/d, by which, as by a Standard, 
« State, they might yet be ſuppreſt by the Laws, if thoſe Things, which we: call Virtues and Vices, may be 
40 rightly fram'd and apply'd.” By the ſame Rule ſettled and determined. For the Definition which 
we muſt judge of what Horace de Arte Poet. and we but now ſet down, will reach even to a natural 
others, have deliver'd concerning the different Man- State : And whatever Things are enjoin'd as Virtucs 
ners and Inclinations of the ſeveral Ages of Life: in civil Communities, ought to agree to that Deti- 
Thus, for Example, if old Men are violently" in- nition ; and if any Things ſhould be ordain d con- 
clin'd to Covetouſneſs, yet *tis in their Power to trary to it, they ought to be reckon'd abſurd and 
Gek Wealth without injuring others, and without unreaſonable Commands. 


lus Side. And tho? as to ſome particular Im- 
gelle r ariſing from the Difference of Conſtitutions, 
the Will ſometimes ſeems unable to hinder their 


| | ; r Goods and Poſſeſſions of their The Diverſity which appears in the Laws of ſe- 
— = N unn P44. Huart. Scrutin. Ingen. Cap. v. veral different Communities *, does not hinder, but 
d to = VI. Another Thing that inclines the Will vehe - that there may be ſome univerſal and uniform De- 

mently to ſome particular Actions, is the frequent finition of the Virtues. F or this Diverſity either is 
e in | Repetition and Cuſtom | of- thoſe Actions; whence concern'd about ſuch Things as are Jong d without 
uliar | it comes to paſs that they are undertaken very freely the Sphere of natural Laws, or it ariſes from hence, 
nany and with great Diſpatch, and that when the defired That what is really a Precept of the Law of Nature, 
ſome Object preſents itſelf, the Mind ſeems, by a kind of is in one Place inveſted with the farther Force of a 
Jreat Magnetiſm, to be drawn towards it *. And theſe civil Law, and in other Places not; or laſtly, it is 
f the Inclinations being join'd with an | exceeding Deſire an Evidence, that ſome Legiſlators, in framing their 


and Dexterity of acting, paſs commonly under the Edicts, were not befriended by good Reaſon. Of 
Name of Habits, which, as they are concernꝰd about which we ſhall have more to ſay by and by “. 

moral Actions, either good or evil, are calld either _ Farther, tho' Vices and ill Manners confirm'd by 
Virtues or Vices. There's no Reaſon why we ſhould long Uſe and Habit, ſeem to paſs into a Kind of 
tire ourſelves to reckon up theſe according to their ſecond Nature, ſo as not to be without great Diffi- 
full Tale and Number, ſince moſt Authors, who culty reſiſted, as Calpurnius Flaccus ſpeaks, Declam. 
have hitherto profeſſedly treated of moral Philoſo-! ii. hen Modeſty hath once loft its * — no Ruin, 
phy, have fancied the main Part of their Buſineſs 10 Horror appears deform'd io Minds bent upon Wicked- 
1 of their Science diſcharg'd, by explaining only 2%; and Lucian againſt an unlearned Man, A Dag 
the eleven Words that ſtand for ſo many Virtues. zhat is accuſtomed to eat Tripes, can hardly be brought 
It will ſuffice to obſerve in general, that thoſe Diſ- off from it, (Add. Bacon's Eſſays, Chap. xxxvii.) yet 


Horat. Lib. i. Epiſh, i. REED: — | 
Nemo adeo ferus oft, ut non miteſcere palit, The herceſt Soul to Temper may be 24 
Si modo culturæ patientem commodet aurem. If calm to Rules, and patient to be taught. 


It is my Opinion (ſays Socrates in Xenoph. Apomnem. i.) that whatever is good and honeſt, Men, by Exerciſe and Application, may 
attain, ; | | 


_— 


one Climate, more than another, being capable to produce, or facilitate theſe particular Inclinations. Now Cuſtom, we know, 
is contraſted by repeated Acts, which, without Diſpute, are in our own Power, 3. The ſame may be applied to the particular 
Temper or Conſtitution of each Perſon, which has a much more immediate Influence than the Air, or other ound Cauſes, 
whoſe Effects are infinitely varied and modified. 4. That both the one, and the other of theſe, may be corrected, evidently ap- 
pears, on the one Hand, from the Example of thoſe, who travel early into foreign Countries, or reſide there for any Time; and, 
on the other, by the Experience of thoſe, who, finding themſelves naturally ſubje& to any Vice, have, in good Earneſt, ſet about 
to correct it. I ſhall ſpeak, in its proper Place, of the Confeſſion which Socrates fog þ on this Subject to a Phyſiognomiſt. 
What is related of another Greet Philoſopher, Sri/po of Megara, is well known. See Cicero de Fato, Cap. iv. and v. To 
conclude, 5, If the natural Diſpoſition, either general or particular, inclines Men to certain Vices, it, alſo, diſpoſes them to cer- 
tain Virtues, And yet we ſee a your many People, who, tho* born and educated among Nations the moſt famous for good 
Nature, Humanity, and Politeneſs, entirely void of theſe Diſpoſitions ; becauſe they have early imbib'd falſe Principles, which 
accuſtom them to behold inſenſibly, and without Horror, and to exerciſe, in cold Blood, the moſt notorious Cruelties. 

1 Socrates's Words ſignify no more than this, as Charpentier has very well tranſlated them; I i my Opinion, that all Virtue 
depends upon Exerciſe and Uſe ; that is to ſay, to preſerve them, we muſt daily praiſe them ; and the Series of the Diſcourſe will 
not ſuffer us to doubt, that this is Socrates's Meaning. So that theſe Words are nothing to the Purpoſe of our Author, who, 
being deceived by the Latin Tranſlation, thought they ſignified, I i, my Opinion, that all Virtues may be acquired by Exerciſe. 

See Chap. xiti. of Tom. i. of Mr. Bayle's Anſwer to the *. e of a Provincial, where you'll find — curious Paſſages 
about the Power of the Conſtitution. But, if we reflect ſerio y upon this Matter, we muſt acknowledge, that thoſe, over 
whom Nature has ſuch an abſolute Command, are commonly ſuch Men as will take little or no Pains to conquer their Inclina- 
2 or have taken no proper Methods to do it. Theſe depraved Inclinations are a kind of natural Diſtemper, yet not alto- 
get er incurable ; as Cicero very well obſerves, who alledges a notable Example to this Purpoſe, viz. that of Socrates, who 
reely confeſſed, that he was . inclined to thoſe Vices which a Phyſiognomiſt charged him as guilty of, but that he 
mag oy þ them by the Aſſiſtance of Reaſon : Cicero's Words are, Qui autem naturd dicuntur iratundi, &c. Such Perſons, as 
2 1 fo be by Nature paſſionate, revengeful, envious, or the like, are Jo made by ſome evil Diſpoſitions of the Mind, but are 
—m— AF as 2 is ſaid, when Zopy rus, who profeſſed himſelf to know every Man's Nature by the Figure of his Face, had, in 
74 * Hen ly, loaded him with many Vices, for which he aua. laughed at by all the reft ; but Socrates cleared him of any Miſ- 
ah 4 foying, that he had once ſuch Inclinations, but he had maſtered them perfectly by his Reaſon. Tuſ. Queſt. Lib. iv. Cap. xxvii. 

5 , e ſame Author concerning Fate, Chap. v. See what the Philoſopher, Simplicius, ſays in his Way (in Epifer. Enchir. 

7.15 5 1 Prove, that neither the Impreſſions of external Objects, nor Conſtitution, nor Cuſtom, c. deſtroy Liberty. 

1 8 ea raj 8 happen. See the Remark on this Place, in the Abridgment 7 the Duties of a Man and a Citizen, 

+ We may add, Oy if it be abſent, it hopes for it with on; I i 
1 1 1 „ Y. 4 . wy F 6. | 2 1 7 1770 great Expeaation ; as our Author ſpeaks in the Abridgment of 

5 See what I have ſaid in my Preface, 5. 3. 
dee Book viii, Chap. i. 
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Actions proceeding from them ought nevertheleſs 
to be reputed voluntary. And altho' Actions which 
precede _ Habit, and by which it 1s introduc'd, 
are undertaken with a fuller Intention, and with a 
more urgent Endeavour, than, thoſe which are per- 
form'd after the Habit has been contracted, when, 
as it were, without ſtaying for the Command of 
the Will, the other Faculties ruſh ſwiftly upon the 
Object: Yet neither the Goodneſs, nor Pravity of 
the Actions, ſeem, upon this Account, to be at all 
diminiſhed. For *twould be a Thing of very ill 
Conſequence, if a good Action were therefore to be 
reckon'd leſs good, becauſe it has been often re- 
peated, or if a Man were to be eſteem'd leſs a Sin- 
ner, becauſe he had A N ſinn' d. Eſpecially, 
ſince every Man is the Cauſe of his own obtaining 
a Habit, or of his acting ſo ſuddenly and expedi- 
tiouſly. Ariftotle has an Obſervation very cloſe to 
this Purpoſe in his Ethicks to Nicom. Lib. iii. Cap. 
viii. Od oja0uws d as Wages fxsouoi ent x as Ther, 
Tav wiv vag Weatruv an A ixgs TINS xugiol ich, 
ridoTts To ual ixaga* tw tte d Tis d, Tw ral 
tango N M wedbecig v y1WeuE, derię rd Gp rev. GAN 
ors i" nu , Arg I An dr Xproxotas, dic Taro At. 


Actions and Habits are not ſpontaneous in the ' ſame 


Manner; for as to our Actions, we are Maſters of them 
from the Beginning to the End, becauſe we underſtand 
all the Circumſtances that belong to them : But of Ha- 
bits the Beginning only is properly in our Power, con- 
tinual Additions being beyond our Knowledge, or Pre- 
vention, juſt as it happens in the Increaſe of Diſtempers. 
But becauſe we had originally the Power of doing ſo, or 
otherwiſe, therefore the Habits, likewiſe, are to be con- 
ſtrued as ſpontaneous, upon Account of the Principle 
whence they ſpring. On which Place Euſtratius thus 
deſcants ; We have a Command only over the Beginnings 
of Habits, not over their Increaſe or their End. For 


Of the Will of Man, 


Book I. 


the Progreſs and Improvement of them is unperceiy'4 - 


and unregarded, while they riſe and advance by filent 
Degrees ; whence it happens, that ſome Men run deeper 


now and then into Wickedneſs and Vice than they in. 


tended *, This may be ſeen particularly in Drunkenneſ; 
and Uncleanneſs, in which Men ſometimes going on freely 
and heedleſly, as if it were left to our Pleaſure whether 
we ſhould get a Habit, or no, by a Continuance of bad 
Practice, contract a Habit before they are aware. Nor 
is it in Vices only that the Additions and Augmentation, 
are undi ſcover d, but in Virtues likewiſe the Advance; 
are made by ſuch ſecret Steps, that a Man may ſooner 
obſerve his own Proficiency, than he can know how h 
came by it. | 
VII. Thoſe Motions of the Mind, which they call 
Paſſions, or Affections, chiefly excited by the Ap. 
oY of Good and Evil, have likewiſe a great 
orce in driving the Will violently to ſome certain 
Actions, beſides their ill Influence on the Judgment, 
which they frequently cloud and obſcure ., How 


many theſe are, by what Means they are either rais'd 


or allay'd, and what Uſe and Service they have in 
Life, is moſt excellently ſhewn by Des Cartes, and 


his Follower Le Grand ©; to whom may be added 


Mr. Hobbes d. It is enough for our Deſign, if we 
only remark, that however violent the Affections 
may prove, they can never quite extinguiſh the 
Force of our Will. But that Men of the weakeſt 
Souls may obtain * an abſolute Command over their * Paſ- 
frons, if they uſe a ſufficient Diligence in managing and 
directing them, as Des Cartes has prov'd 5, Ovid's 
Medea put a Cheat upon herſelf, when ſhe ſaid, 


Sed trahit invitam nova vis. 


Eſpecially ſince ſhe acknowledged, that the Judg- 
ment of Reaſon oppos'd her Paſſion. 2 


« Pindar in his Olymp. Od. vii. Y. 55. ſays, as N @guir, 4 troubled Mind betrays into Miſtake the wiſeſt Heads, 


b Cartes de Paſſion. \. 50. 
© Le Grand. Inſt. Phil. Carteſ. Part vii. Cap. ix. 


« Leviath, Cap. vi. & de Homine. Cap. xii. 


„ 


1 The natural Conſequence of this is, that we muſt ever omit, and avoid, whatever has the leaſt Tendency in the World 
to engage us in an ill Cuſtom, See what I have ſaid in my Treatiſe of Games, Lib. ii. Cap. iii. F. 2. 
2 See the Author's Abridgment of the Duties of a Man and a Citizen, Lib. i. Cap. i. $.13. and what he ſays in the fol- 


* Chapter, F. 13. 
3. Th 


is wholly depends upon our Endeavours timely to conquer theſe dangerous Enemies, Tis a known Speech of Ovid“, 


Remed. Amor. Y. 91, 92. 
Principiis obſta : Sero Medicina paratur, 
Cum mala per longas invaluere moras. 


Oppoſe Beginnings : Medicine comes too late, 
When long Delays have haften'd on our Fate. 


Indeed, as Mr. Montaigne ſays (Eſays, Lib. iii. Cap. xiii.) if a Man looks cloſely into the Motions and Circumſtances of 


his Paſſions, which prevail uſually upon him, he may obſerve how they come, and abate a little of their Furiouſneſs and 
Courſe. They don't fall upon him all of a ſudden, and, as I may ſay, take him by the Throat, but they threaten, as it 
were, and creep on him by Degrees. Seneca has ſome fine Reflections of this Nature, which I can't paſs over without No- 
tice, (Epi/t. cxvi. at the End, and De 1rd, Lib. ii. Cap. xii, , xiii. which deſerve alſo our Peruſal) Scis uare non poſſumus ifta? 
Quia nos poſſe non credimus, &c. Do you know why wwe can't command our Paſſions ? "Tis becauſe we can't believe we can. There's 
more in't. We love our Vices heartily, and 7 fp we become the Defenders of them, and inſtead of baniſhing them, wwe do all 
ave can to excuſe them. Nature has made us able enough to refift them, and to free onrſelves from their Dominion, if we would 
make uſe of our Forces, if we would rally them, and employ them —_— in our own Cauſe, or, at leaſt, would not turn them 
againſt ourſelves. Our only Hindrance is, ve will not, and the Inability that we plead is a vain Pretence, There is nothing / 
hard, but the Mind of Man may compaſs and accuſtom itſelf to it, by frequent and daily Meditations. There is no Paſſion ſo fierce 
and commanding, but Education and Care can tame. The Soul can,govern itſelf as it pleaſes, Some have found out a Way to re- 
ſtrain Laughter altogether, others have forborn Wine, Venery, and all forts of Drinks ; others have accuſtomed themſelves to long 
and almoſi perpetual Watching, unleſs with Slumbers for a ſmall Moment; others have learned to dance upon a Rope, to carry val 
Burdens, which have ſeemed to be above all human Abilities, and to dive very deep into the Sea, and flay a long time without 
breathing. See what ſhall be ſaid on Chap. v. F 13. Note 6. & Heſiod de Oper. & Dieb. Ver. 290, &c. Edit. Cleric. 

4 'That is to ſay (as our Author ſpeaks in his Apology, F. 22.) at leaſt, that they do not produce any Aion that is puniſhable in 
human judicatures. Indeed, if we examine all the Laws of all Nations, we ſhall find none that wholly excuſe Offences committed 
in a violent Paſſion ; an Evidence, that all Legiſlators ſuppoſe, that it is in the Power of a Man to reſtrain his Paſſions. Ariſtotle 
has obſerved the ſame Thing in theſe Words, Toro; d“ toe, &c, To theſe Things agree not only whats done privately by every ont, 
but whats done by Law-givers themſelves, wvho puniſh and corre all forts of Offences, except ſuch as are done through Force or Igro- 
rance, of which they are not the Cauſe. Ethic, ad Nicom. Lib. iii. Cap. vii, 

s DiQ. loc. Art. v. & Cicero Tuſc. Queſt. Lib. iv. Cap. xiv. ſpeaks thus, l Diſeaſes and Diſturbances of Mind ariſe from tht 
Scorn and the Neglect of Reaſon. 

6 There is a Place in Xenophon's Cyropedia, i. e. the Book of Cyrus's Education, which contains ſome notable Reflections to this 
Purpoſe : ** A Mede, named Araſpes, maintains there, That Beauty has no Force naturally to incline a Man to depart from his 
« Duty, whether he will or no ; for if it were ſo (adds he) it would have the ſame Effect upon all Men, as Fire burns every one 
« that comes near it. But we ſee that ſome are affected with Beauty, and ſome not; one * one Beauty, and another, ano- 
« ther. Ina word, *tis a voluntary Thing, and every one loves whom he pleaſes. A Father does not Al in Love with his 
« Daughter, nor a Brother with his Siſter : Fear and Law reſtrain us from entertaining a Deſire for ſuch Perſons, tho' others love 
« them. Whereas were there a Law ſtrictly forbidding Men not to be hungry, becauſe they have nothing to eat; or not to be 
« thirſty, becauſe they have nothing to drink ; nor to feel Cold in Winter, and Heat in Summer ; no Man would obey ſuch 3 


« Law, becauſe tis beyond his Power to do it. But Cyrus objects to this Aſſertion, If it be in our Power to love or not, why 
2 : « can 
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CAP. IV. 29 It concurs to 


I aiadgue cupido, 
Mens aliud ſuadet, video meliora proboque ; 
Deteriora ſequor,—— Metam. vii. 19, &c. 


re Obſervation of Grotius on Matthew v. Ver. 22. 
is very applicable to our preſent Purpoſe : He con- 
naders three diſtinct Things in Anger, the Habe, 
or Afr, the Ogun, or Impetus, and the cuſtala- 
S8. c, or Conſent, The Habe, or Faculty, ena- 
8 bling us to be angry, being implanted in us by Na- 
ture, cannot be extirpated ; but it ſhould be rank*d 
1 among thoſe indifferent Things, which we may 
EEE make either a good, or a bad Uſe of *. But be- 
F | cauſe that Part of the Mind where the Han, or 
ESE Paſſions, are ſeated, is in itſelf irrational, hence it 
comes to paſs, that, without expecting the Judg- 
ment of Reaſon, the 'Oewai, or ſudden Sallies, ex- 
ert their Force; and unleſs theſe are diligently kept 
under, the ovſald0ois, or Conſent, certainly follows, 
when the Power of the Soul; which was conſtituted 
for the governing and reſtraining of the Affections, 
idly lets go the Reins, and permits itſelf to be 
dragg'd by thoſe it ought to guide. Thus ovſzals- 
$:545 then, or Conſent, he declares to be voluntary, 
and to be perform'd at the free Pleaſure of Man : 
But he tells us farther, that from diligent Attention 
and Exerciſe, but more eſpecially from the holy Spi- 
rr. of God, ſufficient Aſſiſtance may be obtain'd, 
even againſt theſe firſt Motions (which the Philoſo- 
pähers compare to the twinkling of the Eyes) ſo as 
to hinder them from any long Continuance, or any 

forcible * Sway. 
Beſides, that Man is arm'd by Nature with ſome 
peculiar Inſtruments for moderating the Paſſions, 
and that he is engag'd by a ſtricter Neceſſity to re- 
& ſtrain them, in as much as he incurs a far greater 
harm to his Health, and Life, from their Violence 
and Rebellion, has been fully made out by Dr. Cum- 
= Serland *. To conclude this Point, ſince ſome of 
the Paſſions are excited by the Appearance of Good, 
others by the Appearance of Evil, and accordingly 
ſpur us on toward the procuring the one, and avoid- 
* Senec. de Ira. II. iv. 


moral Actions. 


> De L. N. Cap. ii. $. 26, 27. 


39 
ing the other: This Difference is obſervable between 
them; that the former Kind afford little or no Ex- 
cuſe, if any Thing be done otherwiſe than it ought 
to be, by their Inſtigation; but the latter deſerve 
the greater Degree of Favour and Pardon, accord - 
ing as the threatning Evil which excited them was 
more ungrateful to human Nature. For *tis much 
eaſier to want a Good, not neceſſary to the Preſer- 
vation of Nature, than to admit an Evil tending to 
the Deſtruction of our Nature: Whatever Ari/tozle © 
has affirm'd to the contrary in that Maxim of his, 
xaderd reger ne, ẽxNte hat, n O uu, * 1's harder ts 
refit Pleaſure than Anger. When a Man has done 
an ill Action out of Obedience to an itching Luſt, 
he is ſuppos'd, for the fake of the preſent Pleaſure, 
voluntarily to run the Hazard of bearing whatſoever 
Evil may thence enſue; and therefore when he has 
already had the Enjoyment, which he thought 
equivalent to the Evil that might ariſe from it, he 
cannot, upon any Pretence, plead for the Mitigation 
of that Evil. But he that has done amiſs upon the 
Fear of an impending Evil, has all the Infirmity of 
human Nature apologizing and interceding in his 
Behalf, ſince the only Cauſe of his Miſcarriage was 
his being willing to admit what he imagin'd to be 
the leaſt of the Evils likely to befal him. But of 
thoſe Caſes we ſhall hereafter have a larger Field to 
conſider and determine, viz. in Lib. viii. Cap. iii. 
§. 19, 21. 

VIII. Laſtly, The Vice * of Drunkenneſs is a great 
Inciter of the Will to ſome particular Kinds of 
Actions; and this is procur'd either by Drink, or 
by ſome other Sorts of Fumes, or by Opium, a 
Thing of ſo univerſal Uſe in the Eaſtern World, 
the Effect of which is, that it diſturbs and drives 
along the Spirits of the Blood with a moſt violent 
Motion, and by theſe Means renders Men extreamly 
prone to Luſt in the firſt Place, Propert. Lib. iv. 
El. 9. Ver. 6. 


Potæ non ſatis unus erit. 


— er Sparks ſhe doubles in her Drink. 
© Ethic. Nicom. Lib. ii. Cap. ii. 


can we not ceaſe to love as we pleaſe ? How comes it to paſs that Love tyrannizes over ſo many Men, who facri 

« Paſſion, and put themſelves = a thouſand mean ry An 3: pleaſe the ObjeR loved ? What 13 it that 3 l 
*« ſtrong, and makes them avoid all Means that may free them from their Slavery? Araſpes anſwers, It is becauſe they are Men of 
vicious and looſe Tempers, lazy Souls, and Slaves to their Appetites, who tho' they wiſh a thouſand Times that Death might 
deliver them from their Torments, yet they have not Courage to undertake it themſelves, tho* nothing were more eaſy, if the 
« deſired it. Men of this Sort would not ſcruple to ſteal to ſatisfy themſelves, and as they are in the Judgment of all the Worll 


4 puniſhable, becauſe nothing could force them to rob another, ſo we may ſay, that the faireſt Countenance does not force a M 

d 4 - — it, on en that WIND he ought to abſtain from. So that a Man who gives himſelf up to his Defires, without * 
it enen e conſtraining them, whereas indeed 'tis nothing but his own Weakneſs. Such as ſtand upon their own 
* 0 Honour and Integrity are ſubje& to theſe Affections, as well as others, they love Money, fine Horſes, and handſome Women 
, oy. aa foe, —_ * * TW 8 * 4 ng This is the Subſtance of Xe9phbon's Words, Ka; ; 
"; Frey facus, &c. Aen. ae inſiit. Cyr. Lib. v. Cap. i. 5. 5, 6, 7. Edit, Oxon. See alſo Cap. ii. F. vi. Pag. 19. Note 2. 

- 2 8 1 = Arifetle contradicts himſelf, for elſewhere he thus ſpeak A . ; " RET - 

| | . F : , s ſpeaks, yanmnwrerov ya . ö 
uy e 1 2 8 cauſes Grief, than to abſtain from what produces Pleaſure, Lib. iii. Cap. xii. : See allo the a of Cap, 
, and Lib. vii. Cap. vii. where he maintains, that Intemperance is more voluntary and ſhameful than the Tranſports of 4»: 

/ Muretus endeavours to prove the Truth of the fi i 8 P . 
ce Mad. 1605. bat * a e irutn or t - rſt of theſe contradictory Propoſitions in his poſthumous Comments, printed at In- 
= 4 * * 1 1 e 2 e and [ don't obſerve that he ſpeaks any Thing about thoſe Places that I have juſt 
g prevented * 6 Ac gt 00 OY Jin: at All wee 1 1 * He had a good Opportunity, and I doubt not but he might have 
1 Palp ntradiction. that can ſaid for Ariſtotle is, that after he had advanced ſuch a Paradox, he 


ST thought it neceſſary to maintain his Propoſition, and forgetting himſelf, reaſon'd at le | ; 

#4 - - , , pgth from the Light of common 
<2 1 ; for the Philoſophers hold this as a conſtant Maxim, That he that yields to Pleaſure is more t9 * than he 3 8 
= Kd hi S nt 4 —_ becauſe tis eafer to conquer the firſt than the laſt. Ariſtotle does but repeat what his Maſter Plato aſſerted 
ww by Phe fore Þ C1 Ay ToTegz, &. (De _ Lib. i. Pag. 775.) Ath. Shall we ſay that he is worſt, who is conquered by Grief, 
ſoamefully baffled þ 75 1 = worſe, WHO 15 conquered by P leaſure, for wwe all agree, that he who is conquered by Pleaſure is 
33 n —— * 2 —_ . — 0 3 — add the Authority of the Imperial Philoſopher 
— u. X. : eophraſtus, ia his Compariſon of Crimes, followi '. 
1 age ores 2 Philoſopher, That thoſe which come 3 Luſt, are 3 Ne hoſe = del Ne. = 
Ble E n 1 by Anger ſeem to a& againſt Reaſon, contrary to their Purpoſe, and with a ſecret Remorſe ; but they that 
with great * 1 = — 3 by their Pleaſure, appear more intemperate, and effetninate in their Faults. So that it is 
__ = , which is an Honour to Philoſophy, that he adds, The Crime that is done with Pleaſure, is greater 
3 ed an Ofence 1 = _ * . a a _ Grief. Indeed he that is angey reſembles a Man, who having re- 
;: ae? 8 Satiofaion, See fi arther pe pt on Chap * * 8 is moved by his own Paſſion, to do an Injuſtice 
or the Use — 1 — EN pq of the Duties of a Man and a Citizen) joins thoſe ſort of Diſeaſes, which deprive us 
WT well as Drunkenner, + on, : er for a lime, or for the reſt of our Life. But, to ſpeak truly, the Effect of thoſe Diſeaſes, as 
| [becauſe in that Care. _ not ſo much to incline the Will to certain Things, as entirely to defiroy the Principle of human Actions 
ea Man knows not what he does. Titus OU xxxvii. ahn bufendorf of the Duty of a Man and Citizen, Chap. i. 


9.15. 
And 


40 Of the Will of Man, 


And not much leſs to Anger and Raſhneſs : Upon 
which Account Lycurgus us'd to call Wine an evil 
Potion (or a magick Draught) becauſe it chang'd 
and turn'd Men's Minds. Min. Fab. cxxxii. Io. 
crat. ad Demonic. The Mind, when debauch'd with 
Liquor, is in the ſame Condition as a Chariot that has 
loſt its Driver : The latter is not more fatally hurried 
into Danger, than the former into Sin. And for the 
ſame Reaſon the Cretians receiv'd this, among other 
Laws, of their famous Minos, Mn ovprivew aMAnAo tis 
paid nv *, Not to drink with one another ſo far as to cauſe 
Diſorder by Exceſs. Among the Indians Drunken- 
neſs lies under the heavieſt Cenſure, being rank'd in 
the Number of their five moſt heinous Sins, which 
are ſaid to be theſe : 1. To lie with one's Mother, 
which takes in both a Mother-in-Law, and the Wife 
of a Maſter or Teacher. 2. To kill a Brachman. 
3. To fteal Gold. 4. To be drunk. 5. To converſe 
and keep Company with Perſons guiliy of any of theſe 
Crimes. Mahomet too, under the Notion of Re- 
ligion, found Means to prohibit his People the 
Uſe of Wine, tho' they were naturally more addict- 
ed to it than moſt other Nations *. 

Whoſoever is voluntarily guilty of this Vice, ſince 
he knew, or, at leaſt, might preſume what Effects 
would follow it, can with no more Reaſon deſire to 
be freed from the ＋ 4 of Faults committed 
under its Guidance, than he can with a good Grace 
complain of a Shower of Rain falling into his Houſe, 
when he himſelf, out of a petulant Humour, has 
been pulling off the Roof. Plautus e has a merry 
Jeſt to this purpoſe; Wine (ſays he) would be too 
cheap at the Price it now bears, if a drunken Man 
might do whatever he pleas'd, without being call'd to an 
Account: | 

Yet in indifferent Actions, which are left to every 
Man's Pleaſure to perform or omit, Drunkenneſs is 
allow'd this Favour, that the Effect which would 
have followed any ſuch Action, had it been“ delibe- 
rately perform'd, ſhall now be utterly invalid, ſince 
the overtaken Perſon acted with much Diſadvantage. 

And thoſe Cauſes which we have hitherto reckon'd 
up, are the moſt conſiderable among ſuch as impoſe 
a kind of phyſical Biaſs and Tendency on the Will. 
That which morally inclines it moſt, or at leaſt, 
ought to incline it, is Obligation: And yet this, how 
great ſoever, neither takes away the Will's intrinſick 
Liberty, nor renders the Action voluntary, tho 
the Luſts and Paſſions may ſtrive vehemently to op- 
poſe it. Hither may be referr'd that Sentence of 
Ariſtotle, à roro rd dx , wv det ogtyroldas, 775 
abſurd to call thoſe Things involuntary, which we 
ought to deſire and to purſue, Ethic. Nicom. Lib. iii. 
Cap. iii. 


Book l. 


We ſay, Obligations ought 4% incline the ,; 


for ſuch is the perverſe Diſpoſition of human Minds, 
that frequently the very forbidding of a Thing, 
raiſes a Deſire of doing, or of enjoying it “, ag 
Ovid Amor. iii. 4. ſpeaks, 
Nitimur in velitum ſemper, cup'muſque negata, 
' Quicquid ſervatur, cupimus magis; ipſaque furem 
Cura vocat. 
Fuvat inconceſſa voluptas. 
Cui peccare licet, peccat minus: Ipſa poteſtas 
Semina nequitie languidiora facit. 


We court the more what Men the leſs will grant; 
Warm when deny'd, and fiercer by Reſtraint. 
What's cloſely kept, improves in our-Belief ; 
To hoard the Gold is to invite the Thief, 
Forbidden Pleaſures have a quicker Taſte. 
They that have Freedom uſe it leaſt ; and fo 
The Power of Ill doth the Deſign o'erthrow. 
Sir Charles Sidney, 


Which Unhappineſs, if we conſider its cloſer and 
nearer Cauſes, may be referr'd, partly to the vici- 
ous Curioſity of Mortals, who 1 every Thing 
that they are Strangers to (which Opinion is ſtrongly 
confirm'd by the Harſhneſs of the Edict, and by 
the Care and Trouble of Obedience) and partly to 
the Hatred and Obſtinacy which we bear towards 
the Forbidder, whence we diſdain that our Liberty 
ſhould be abridg'd by a Perſon who looks fo ill in 
our Eſteem; whereas, on the contrary, it's the Na- 
ture of Love to make us willing to comply with the 
Commands and Deſires of the Party we affect. 

IX. It is farther obſervable, That ſometimes upon 
the Approach of extraordinary Dangers, and ſuch 
as are ſuppos'd to exceed the common Strength and 
Firmneſs of human Minds, the Will is ſo vehe- 
mently urg'd and preſs'd, that it 2 Conſent to 
ſomewhat, which had it been free from that Neceſ- 
ſity, it would have utterly abhorr'd. Actions of 
this Kind have the Name of mixt, being partly vo- 
luntary, and partly involuntary. Thus far they are 
to be eſteem'd voluntary, in as much as their Prin- 
ciple is in the Agent, who is acquainted with the 
Nature and Circumſtances of the Thing he is going 
about: And in as much as the Will, for the preſent 
Time and Neceſſity, inclines toward them as toward 
a leſſer Evil, or toward one Part of an Evil, when 
otherwiſe a greater or an entire Evil muſt be under- 
_ And this leſſer or partial Evil turns into a 

ind of Good, when both it and the Evil compar'd 
with it, cannot be both avoided together. Ariftotl: 
Ethic. od Nicom. Lib. v. Cap. vii. ſays, A leſſer Evil, 
if it be compar'd with a greater, may be eſteem*d a kind 
of Good, So Quin#il, Inſtit. vii. Cap. iv. In com- 


2 Plato, Mince. Add. Plin. Lib. xiv. Cap. xxii. Ariftoph. Veſp. Drunteuneſi is all Miſchief and all Terror : It tears down Gates 
and Doors, and defies Oppoſition. And then you pay for it doubly the next Morning, in jour Packet and in your Head, 
d Manil, Aſtron. Lib. v. 226. Ardeſcit witio vitium, vireſgue miniftrat 
Bacchus, & in flamma ſxwvas exſuſcitat iras. 
One Vice adds Fewel to another's Fire, 


And Bacchus makes their Fury blaze the higher. 


© Aulular. iv. x. 20. 


Mr. Creech. 


2 If we will make a more curious and exact Diſtinction o 


See what is related in the Univerſal Library, ——_—_ or 8 1 5 *q. FW MD \ Thing may be 


\ 


imputed to a Man which is done in his Wine, according to the two principal Degrees of Drunkenneſs, viz. The one moderate, 
which does not hinder a Man's aQting freely, and with Deliberation ; the other which ſtrips him entirely of the Uſe of his Reaſon. 


This laſt Sort, if it be otherwiſe involuntary in its at ny; that is to ſay, if a Man falls not into it by his own Fault, produces 


Actions altogether involuntary, and conſequently furniſhes him with a ſufficient Excuſe ; but if this Drunkenneſs be voluntary in 
its Principle, then we mult diſtinguiſh Actions indifferent from Actions unlawful. As to the firſt, If a Man, for Example, make 3 
Contract, that hinders the Effects of an Imputation, becauſe thoſe ſort of Actions require a particular Knowledge of what 1s done, 
and the Fault which went before them, and from which they derive their Original, is not ſufficient to make it valid. 7 Becauſe 4 
Man is no more oblig'd to be upon his Guard in this Caſe, than he was to contract. See Lib. iii. Cap. vi. F. 5. But it is not the 
ſame in unlawful Actions; for if a Man be in an Eſtate, from whence tis his Fault if he fall, becauſe he might and _ to hin- 
der it, his greateſt Degree of Drunkenneſs will not excuſe him from the Crimes which he has committed thro' Exceſs of Wane. 
And if he puts himſelf into that Condition on purpoſe to execute ſome ill Deſign, he deſerves a double Puniſhment. Titius Ob/er*: 


XXviii. 


3 It is then, on the contrary, that they become moſt voluntary, becauſe the Will has a Power of ſubduing the oppoſite Irclination- 


4 See Montagne s Eav, Lib. ii, Cap. xv. p. 451, &c. Edit. Fol. at Paris, 1557. 
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CAP. IV. 


no Evile, that which appears lighteſt, muſt paſs for 
Cad. Ariſtot. Ethic. iii. 1. Simply and abſolutely 
no Man in his Wits willingly throws away his 
but for the Security or Preſervation of him- 


corn Goods 
£50 ; Such Actions then are to be accounted 


felf and others. 


mixt, tbo" they approach nearer to voluntary than to 


RS voluntary. i 

it But the ſame Actions are, likewiſe, in ſome Degree 
involuntary, becauſe the Will ſeems to de driven on 
them contrary to its Inclinations, and would never 
undertake them, if the —— Evil were by 
any other Means poſſibly to be eſcap'd. For which 
Reaſon they have this Quality in common with in- 
voluntary Actions, that the moral Effects and Con- 
ſequences attending Actions meerly voluntary, do 
in theſe, in a great Meaſure, if not totally, fail *. 
For tho? ſometimes a Man may have ſo ſtrait an Ob- 
ligation laid upon him, that even upon the Threats 
and Apprehenſions of Death, the moſt terrible of 
natural Evils, he ought not to recede from it; yet 
where this does not expreſly appear, it is not eaſily 
preſum'd and ſuppos d, as being too ſharp and rigo- 
rous for the Condition of Humanity: And where 
there is no ſuch ſevere Obligation impos d, it would 
be downright Folly not to come off as cheaply as 
we can, and not to ſuffer as ſmall a Share of Evil 
as we may compound for. And therefore many 
Things, which * would have deſerv'd Reprehen- 
ſion, had they been undertaken without ſuch a Ne- 
celity, when they are done under the Urgency of 
ſo hard a Caſe, are commended by all fair and equi- 
table Judges ; * other Things deſerve Pity rather 
than Revenge ; others again are for the ſame Rea- 
ſon, either entirely, or for the moſt part 5 excus'd, 
and in others, the Odium and Fault of the Action 
is devoly*d upon the Perſon *, who reduced him to 
that unhappy Extremity ?, the Man who perform'd 
the Deed being declar'd innocent. Ariſtotle diſ- 
courſes well on this Point *, Ethic. ad Nicom. Lib. 
iii, Cap. i. For theſe kind of Actions, ſays he, Men 
are ſometimes commended, when for the ſake of great 
and honeſt Things, they have ſuſtain'd ſome Indecency, 
or Hardſhip. To ſome Things, ibo we allow no Praiſe, 
yet we grant a Pardon, when a Man has done what he 


Liv. Lib. i. Cap. Iviii. 


as it occurs to moral Actions. 


followed with Sorrow and Repentance ?, 
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onght not, n pon the fear of Evils exceeding human Na- 
ture, and not tolerable by mortal Strength. And there 
are ſome Things perhaps, which no Man can be forc'd or 
compell'd to commit, but ought rather to endure the ul. 
moſt Extremities, and Death itſelf. Add. Enuftrat. ad 
loc. But I queſtion, whether it were proper (eſpe- 
cially for a Chriſtian Biſhop) to give this Example 
of a mixt Action, Familiarity with another Man's 
Wife, though in itſelf foul and ſinful, yet ceaſeth to be 
ſe, if undertaken on the Account of killing a Tyrant. 

X. Laſtly, ſince to make an Action voluntary, 
there is requir*d not only that the Principle of Mo- 
tion be in the Agent, or that the Agent addreſs 
himſelf to work by the Impulſe of his own Will, 
but, likewiſe, that he knows what he is doing; upon 
the want of both, or of either of theſe Conditions, 
the Action is rendered involuntary, as Arifotle 
ſpeaks, Ethic. ad Nicom. iii. 1, 2. Thoſe Things ſeem 
to be involuntary, which are done either upon Force, or 
upon Ignorance. An Aclion cannot be ſaid to have beci 
performd involuntarily out of Ignorance, unleſs it be 
Now a Man 
is properly ſaid to be compelPd, when, by the Force 
of a ſtronger extrinſecal Power, he is brought to 
apply his Limbs otherwiſe than he would, ſo as to 
expreſs his Averſation and Diſſent by manifeſt Signs, 
and eſpecially by corporal Reſiſtance and Reluc- 
tancy. As if (to uſe Ariſtotle's Examples) ihe Mind, 
or Men ſuperior to us in Power, ſhould violently carry 
us any where againſt our Conſent. Tully, in his ſecond 
Book of Invention, Lib. ii. Cap. xxxii. gives an In- 
ſtance after this Manner: The Rhodians had a Law, 
that whatever eat d Veſſel ſhould, at any Time, be 
found in their Harbour, it ſhould be condemn'd as 
Prize, and expos'd publickly to Sale. Now the 
Queſtion is, Whether a Veſſel of this kind, being 
driven into their Ports by a Tempeſt, ought never- 
theleſs to ſuffer the common Penalty? *T'was upon 
this Topick, that the Friends of the raviſh'd Lu- 
cretia * comforted her under her deep Affliction, by 
turning all the Guilt on the vile Author of the 
Crime, telling her, That the Mind only properly 
finn'd, and not the Body; and that there could be no 
Fault where there was no Deliberation or Deſign. 


——_— 


1 The Author ſpeaks nothing here of good Actions, or indifferent, but contents himſelf to ſpeak of ill ones only. Good 


Actions, which may paſs for mixt, are accounted for nothing; and every one may ſee the Reaſon. Indifferent Actions done in 
the ſame Manner, can no more be imputed to the Agent, for tho' there is a kind of Will, it is not ſufficient to produce an Obli- 
gation, The Injuſtice of the Author of Violence, rendering him incapable of acquiring any Right by that Action, which is not 
fully voluntary, and, conſequently, laying no Obligation upon him, who never conſented, but with Regret. Titius , xl. See 


Lib. iii. Cap. vi. F. 10. 
z See Lib. ii. Cap. vi. F. 2. following. 


3 As for Example, When a Woman, or Maid, kills the Man that makes an Attempt upon her Chaſtity. See Lib. ii. Cap. v. 


F 11. following. 


+ Such is the Caſe of the Mother, who, in a Famine, was forc'd to eat her own Child, as it happen'd in the Siege of Feru/a- 
lem, as Joſephus tells, Lib. vii. de Bell. Judg. Cap. viii. we may alſo refer the Reader to the Caſe of the ſeven Engliſhmen, of which 


our Author ſpeaks, Lib. ii. Cap. vi. 5 


As when a Woman, or Maid, ſlays herſelf to avoid the Loſs of her Chaſtity, 
Man, who will ſatisfy his Luſts at any Rate. See Lib. ii. Cap. iv. 5. 


thor ſpeaks, Lib. ii, Cap. v. F. 


with which ſhe is threatned by an extravagant 
19. following, where Mr. Hertius refers us to what the Au- 


15. of an Huſband who ſhould lay his Wife's Gallant, or his Wife, when he took them in the 


Fact. But this is the Effect of a furious Anger, and Deſire of Reven 

Ba L ge, which ought to be referred to 5. 7. above, and not to 

= Actions, ſuch as our Author calls them. I ſay the ſame of an Example, which Mr. Hertius gives of , Wins, that poiſoned 
er Huſband and Son, becauſe they had killed a Son of hers by a former Huſband. See Yaler. Max. Lib. viii. Cap. i. in the End, 


and Aul. Cell. Lib. xii, Cap. vii. 
s See the following Chap. F. . 


Mr. Hertius makes an Application, not very proper here, out of Juſtin, of the Phoceans, who, 


ſeeing themſelves deprived of their Lands, Wives, and Children, went and robbed the Temple of De/phos, for the Hiſtorian re- 


flects upon it as a Thing not to be excuſed 


altogether ; though they that committed it were leſs worthy of Blame, than thoſe 


who had brought them to this Pitch of Deſpai f . 
| | pair. For ſo he ſpeaks, The Fact of the Phoceans, though all Men abominated it upon 
the Account of the Sacrilege, yet the Thebans, by whom they wwere compelled to this Neceſſity, were more deteſted than they, Lib. 2 i. 


Cap. i. 


7 Mr. Pufendorf might have joined with Euſtratius, another Biſhop more famous, who fell upon a looſe Thought about a Sub- 


ject ſomething near it, but of more Difficulty. Read Mr. Bayle's Dictionary under the Head Acyndinus. 


theſe Sort of 
9. Note 2. 
s See Ch 


See further concerning 


mit Actions, upon the Account of which ſome Evil in itſelf is committed, what is ſaid upon the following Chap. 9. 


@þ. iii. f. 10. aforegoing, about the beginning of Note 5. 


9 I . 4 . 
n fine, Sextus did not uſe an immediate Force upon Lucretia, as when a Woman defends herſelf, as much as ſhe can, with 


her Hangs, Feet, and Teeth. She was 


not forced, any otherwiſe than ſuch are, who reſolve to caſt their Goods into the Sea for 


car of periſhing. She reſiſted his Threatni 
the did w. » is eatnings of Death ; but when Sextus threatned to expoſe her Reputation to eternal Diſgrace, 
id What he wiſhed, and then flew herſelf. So that this Example does not well agree to this — where he is eats of 


orc'd, an ; ; 
Here d, and not mixt Actions. See Mr. Bayle's Difionary. 
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This Reluctancy in Civil Courts is preſum'd to 
have been us'd in ſuch Actions, or Paſſions, as are 
not vulgarly thought to be willingly perform'd or 
undergone, and where the Signs of all actual Con- 
ſent are wanting; whence aroſe the Term of inter- 
pretative Reluttancy. 

Thus, whereas by the Fetoiſb Law a Virgin is ſup- 

gd to have ſuffer'd Raviſhment, if ſhe loſt her 
Honour in the Field, without Witneſſes ; yet Philo 
the Jew * denies the Favour of this Law to reach a 
Maid, who admitted a Debauch willingly, tho” in 
a Solitude : As neither can the ſame Law hurt a 
Maid in the City, who, in the like Danger, either 
could not cry out, or cried to no Purpoſe, and 
without Relict. 

A forc'd Thing may be ſo either in itſelf, and not 
in its Cauſes, or elſe both in itſelf, and in its Cauſe, 


Of moral Actions in general, &c. 


Book I. 


The firſt is, When a Perſon remains in ſuch a State 
at preſent, as to be unable to repel the offerd Vio. 
lence, and yet was in a Fault for getting into ſuch 
a State, Of this Kind was the Rape of Dinah 
Jacobs Daughter * ; for the Virgin ought not tg 
have wander'd among Strangers. The latter; 

When the Perſon has, not by his own Fault, been 
brought into thoſe Streights, which now occaſion 
the Compulſion of him to any Fact. By the not 
being his own Fault, we mean, if he has done no- 
thing but according to the Laws of Prudence, ang 
of his Duty. For, if a Man performs the Office 
enjoin'd him, or uſes his Right any other way, and 
acts not raſhly or inconſiderately, whatever Vio- 
lence over-powers him, he will have no Guilt im. 
puted to him, and no Sin to anſwer for. 


GHAF. V. 


Of Morar AcTions in general, and of their Application to the Agent, 
or their Aptneſs to be imputed. 


The Cox TEN Ts of every Section of the fifth Chapter. 


1. hat a moral Action is. 

11. [ts Matter. 

111. {ts Form, where we treat of a moral Cauſe. 

* iv. A moral Attion conſider'd in itſelf is à poſitive 
Entity, * 

v. The Cauſe or Ground why a Thing may be imputed, 
Or not. 

vi. Things not to be imputed to a Man, are Things 


neceſſary. 


AVING, in Purſuance of our Deſign, 
examined and explained the Will and 
the Underſtanding, as the Principles 
whence human Actions obtain the Privi- 
lege of being ranked in a different Claſs from the 
Operations of Brutes, the next Thing which we are 
concern'd for, is the general Diſquiſition of moral 
Actions, ſince in diſcovering their Rectitude, or Pra- 
vity, the Science we are now engaged in is chiefly 
employ'd. Meral Aclicus then, are the voluntary 
Deeds of Men confider'd in common Life, as they in- 
clude the Imputation of their Conſequences and Effefts. 
We call thoſe voluntary Deeds, which in ſuch a 
Manner depend on human Will as on a free Cauſe, 
that without its Determination (proceeding from its 
internal Acts drawn forth by the previous Know- 
ledge of the Underſtanding) x would never have 
been perform'd; and which therefore, as to their 
being done, or not done, muſt be referr'd to the 
Power of Man. And theſe Actions are here con- 
ſider'd, not as they are bare Motions produc'd by 
ſome Power according to the natural Conſtitution of 
Things, but as they proceed from the Determina- 
tion of the Will; a Faculty diſpos'd to embrace 
either Part of two contradictory Choices. For a 
voluntary Action contains ſomething material and 
lomething formal ; the firſt is nothing elſe but the 
Motion of a Power exiſting by Nature, or its Ex- 
erciſe conſider'd barely by itſelf ; the other is the 
Dependence of that Motion or Exerciſe on the De- 
termination of the Will, as on a Cauſe that is truly 


a De Legib. Special. d Geneſis xxxiv. 


vii. The Operations of our vegetable Faculties: 

viii. Things impoſſible. 

Ix. Things compell'd, where meer Execution is treated of, 

x. Things done through Ignorance. 

xi. Things done, or ſeen in a Dream. 

X11. Zvils to come. 

xIII. But evil Actions, proceeding from an Habit, muſt 
certainly be imputed. 

xiv. How other Men's Actions may be imputed to us. 


free, and acts by its own Reſolution. The Exer- 
ciſe conſider'd ſeparately and by itſelf, is, for Di- 
tinction ſake, rather call'd, an Aion of the Will, 
or of the willing Power, in a Man, than a voluntary 
Action. 

We may farther conſider the A#ion * of the Will, 
either in itſelf, and abſolutely, as it is a phyſical Mo- 
tion, undertaken upon the previous Injunction of 
the ill, or elſe * as the Effects of it may 
be imputed to the Actor. Now voluntary Actions, 
as they comprehend this Reflexion, are, by a ſpe- 
cial Appropriation of the Word, call'd human Actions. 
And becauſe from theſe Actions, as they are per- 
form'd well or ill, as they are agreeable or repug- 
nant to their Rule, the 3 one is ſaid to a 
good or an ill moral Man (the Inclinations of the Mind 
reſulting from Frequency of acting, being, likewiſe, 
term*d Morals) hence it comes to paſs that moral 
Aclious ſeem only another Name for human. 

II. The Eſſence of moral Actions, according to 
the laſt Way of conſidering them, may be divided 
into two Parts or Notions, a Material and a Formal. 
The material Part, or the Matter of a moral Action, 
is of a very wide Extent : Such may be firſt-any 
13 Motion, whether it be of the locomotive 

*aculty ; or of the ſenſitive Appetite; or of the 
external, or of the internal Senſes; or of the Un- 
derſtanding, ſo far as concerns the Exerciſe of Ap- 
prehenſion. For the Act of Judgment depends ſo 
much on the Quality which appears in the Object, 
that it is not capable of the Direction of the Will, 


— 


— 


be Original is, Aus Elicitis, which is better rendered, Immediate As, See F. 1. of the preceding Chapter. 

The Origina] is, die Yoluntatis ; which Expreſſion, tho“ *tis uſed in all the Editions, and his Elements of the Univerſal Civil 
Low, yet tis a plain Miſtake of the Author, contrary both to his own Diſtinction, and the following Part of his Diſcourſe ; for 
ho ſays poſitively, When moral Actions include in, &c. The Engliſh Tranſlator was not aware of this. 


3 "That is to lay, as far as they are voluntary Actions, whole Effects may be imputed unto Men, 
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CHAP. V. 


tho' in forming of that Judgment, our Free- Will 


5 and our Induſtry are allow d ſome Influence and 


The Act of the Will itſelf may, likewiſe, 
the Matter of a moral Deed, if we conſider 1t 
in its natural Condition, or as it is preciſely taken, 
for an Effect produc'd by a phyical Power, as ſuch. 
So, likewiſe, may be the Privation of any phyſical 
Motion, which a Man might have produc'd either 
in itſelf, or in its Cauſe: For a Man may render 
himſelt obnoxious to Puniſhment, as well by Omil- 
ſions as by Commiſſions. As, alſo, the Inclinations 
of the natural Powers toward certain Objects (ac- 
quir'd by the voluntary Actions that have already 
paſs'd) at leaſt ſo far as they are Spurs and Incentives 
to acting. Nor are my own Motions and Habits, 
or the Privations of either, alone the material Parts 
of my moral Actions; but the ſame Motions, and 
Habits, or Privations proceeding immediately from 
others *, provided they could, or ought, to have 
been directed by my Will. Thus the Spartan Ina- 
morato's were to {fer for the Faults committed 
by their Minions *. Nay, the Operations of Brutes, 
of Vegetables, and of inanimate Things, may fur- 
niſh out the Matter of my moral Actions, when my 
Will ſhould have guided their Proceedings. Thus 
even in the Law of Gon, a Miſchief done by a 

oring Ox, is imputed to the Owner, in caſe he 
— before-hand that the Beaſt was faulty this 
way *. Thus a Vine · dreſſer is reſponſible, if, through 
his Negligence, the Vine has ſpent all its fruitful 
Strength and Vigour in ſending out numerous and 
unneceſſary Suckers. Thus the Damages by Fire 
are repairable by the Perſons who occaſion'd it; and 
Waſtes cauſed by the AGES in of the Sea, or of 
Rivers, are to be made good r who has either 
broke down, or neglected to keep up the Banks. 
Quinctilianꝰ has propos'd two Declamatory Lemma's 
much to our preſent Purpoſe. A Piper had play d a 
Phrygian Ayre to a Man who was offering Sacrifice ; 
the Man running Mad, and throwing himſelf down a 
Precipice, the Piper is accus'd as the Perſon who had 
caus*'d his Death. A Club of young Perſons, who had 


frequent Meetings and Entertainments, one Day made 


an Agreement to ſup together by the Sea-Side ; one of 
the Society being abſent, the others wrote his Name 
upon the Stone Table which they had reared : The youn 

Man's Father at his Return from a long Voyage, = 
ing in this Place, and reading the Inſcription on the 
Stone, took it for his Son's Monument, and hang d himſelf 
for Grief. The Company is hereupon impeachedas acceſſory 
to bis Death, Laſtly, the Admiſſions or Receptions 
another Man's Deeds, as far as my Default contri- 


a lian. V. H. Lib. iii. Cap. x. 
Wifigath. Lib. viii. Tit, iv. Cap. xvi. V. Exod. xxi. 29. 


—_— 


Of moral Actions in general, &c. i 


buted to their Production, may be the Matter of 
my own moral Actions. Thus a Rape is partly im- 
puted to the Woman, if it appear that ſhe raſhly 
ventur'd into ſuch a Place, where ſhe might have 
expected to meet with ſuch Violent Treatment. 

III. The Formality of a meral Action conſiſts in 
the Imputativeneſs * it, if we may ſo ſpeak, by 
which the Effect of a voluntary Action may be im- 
puted to the Agent, or eſteem*d as ſomething pro- 
perly belonging to him, whether he himſelf phyſi- 
cally produc'd that Effect, or whether he cauſed it 
to produc'd by others. And from this Forma- 
lity of the Action, the Agent, likewiſe, has a Share 
in the Denomination of Morality, being call'd a 
moral Cauſe. Whence we may eaſily underſtand, 
that the Ratio Formalis of a moral Cauſe, in Strict- 
neſs and Propriety of Speech, conſiſts in Imputa- 
tion, conſider'd with Reference to the Perſon in 
whom it terminates ; and that therefore ſuch a 
Cauſe can be nothing elſe but a voluntary Agent, 
to whom the Effect is, or muſt be imputed, upon 
Account of his being either wholly, or partly the 
Author of it ; and that therefore, whether it be 
Good or Evil, both are to be reckon'd as owing 
to him, and he is liable to give an Account for both. 
Thus one Man is the moral Cauſe of Hurt in ano- 
ther Man, whether he has made his Head ſwell b 
Blows of the Fiſt, or whether he has broke it wit 
a Club, or whether he has ſet Dogs or Murderers 
upon him. Thus Anuab was the moral Cauſe 5 of 

ules, he being recorded in Genes xxxvi. Ver. 24. 
to have firſt found them out, or to have join'd the 
Mare and the Aſſes together for their Production. 
So Facob was the moral Cauſe of the different 
Colours in Laban's Sheep, Chap. xxx. Ver. 37. 
And thus Lyſius (Orat. contra Ayorat) pleading 
againſt an Informer, upon whoſe Accuſations many 
Perſons had been executed, calls him be mani f. ſt 
Cauſe of their Death. So allo Ovid. Hero, 


Epiſt. ii. 147. 


Phyllida Demephoon leto dedit, hoſpes amantem; 
Ile neci cauſam prebuit, ipſa manum. 


Poor Phyllis dy'd, by him ſhe lov'd oppreſs'd ; 

The trueſt Miſtreſs, by the falſeſt Gueſt : 

He was the cruel Cauſe of all her Woe ; 

But her own Hand perform'd the fatal Blow. 
Mr. Polk v. 


Yet it does not always happen, that a Man who has 
barely given Occaſion to the Fact of another Man, 


d Add. Lib. i. f. 1, 2, 3. D. Si Quadrup. Lib. ix. F. 5. D. ad L. Aquil. Lex. 
© Inft. Orat. Lib. i. Cap. x. and Lib. iii. Cap. vii, 


ai. 


1 If we will find the Author's Meaning, we muſt remember what he has ſaid, Chap. iii. F. 2. 

* That is, when one may, or ought to engage others to do a certain Thing, or hinder them from it, or contribute towards 
the begetting a certain Habit, or prevent it, he is reſponſible for that which he did not properly do, and in which he was 
guilty of nothing but pure Negligence, or Want of Acting, which is yet looked upon as a real Action, in reſpect to the moral 


Effect. This reſpects all them who are charged with the Management of others. See F. 14. 1 


3 See Alian's Various Hiſtory, Lib. iii. Cap. x. and Mr. Perizonius's Comment on it. But that Example ſeems to be ill choſen, 
among ſo many other which are commonly to be had. It is poſſible, that this being ſo unlike our Opinions and Cuſtoms, 
made this Author think fit to give this Inſtance. For they pretend, that this Friendſhip, ſo dear and conſtant, had nothing but 
what was honeſt in it, and ſerved to inflame thoſe young Men, who were the Objects of it, with the Love of Virtue, tho', 
in Time, it 2 — into an infamous Converſation, chiefly among the Greeks. See Potter's Antiquities of Greece. Theſe 
Lacedomonian Inamorato's being then, as Zlian ſpeaks, The continual Guardians of thoſe they lowed, tis no wonder, that they 


were to anſwer for their Behaviour. 


+ With regard to theſe two Examples (of which the laſt may be conteſted) we ſhall obſerve, that, in Caſes of this Nature, 
the whole depends upon knowing whether or no the Party believ'd his Conduct would produce a bad Effect; for if he had no 
Apprehenſion of this, the Accident itſelf was only a mere Misfortune, of which he was but the innocent Occaſion, and there- 
fore can never be conſidered as the moral Cauſe of it. See my Notes on the Abridgment of the Duties of a Man and a Citi. 


zen, Lib. i. Cap. i. f. 18. Note 2. of the laſt Edition. 


But Moſes does not ſay in that Place, That that 7dumean was the firſt that cauſed Aſſes and Horſes to couple together, and 
ſo was, morally ſpeaking, the Original of Mules. TI is the Name of a People, and fo ought to be tranſlated, not, He 
Produced Mules, but, He fought againſt the Jemians, as Mr. Bochart has fully proved in his Hicroxoicon, Part i, Lib, ii, Cap. xxi. 
However, had the Thing in itſelf been true, this Author might better have paſſed over this Example. 


G 2 | | ſhould 
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ſhould be * reputed the moral Cauſe of that Fact: 
And therefore the Sentence pronounc'd by Piſo, 
which Seneca ſpeaks of, was extream fooliſh, as well 
as cruel, when ordering a Soldier to be led to Exe- 
cution, upon Suſpicion of whoſe Murder another 
had before ſuffer'd Death, he gave his Reaſon in 
theſe Words, I order you to be executed for gr” * the 
Cauſe of the Condemnation of your Fellow Soldier. 
There ſeems no great Neceſlity that we ſhould here, 
with the Author of the Treatiſe De Principiis Fuſti 
& Deceri *, diſtinguiſh between a moral Cauſe b 

itſelf, and a moral Cauſe by Accident. For a Cauſe 
by Accident is a Term of vaſt Obſcurity, and very 
likely to create and encourage vain Diſputes : And 
beſides, if we cannot rightly impute the Effect of 
an Action to a Man, we cannot upon any Account, 
call him a moral Cauſe by Accident, tho' he contri- 
buted never ſo much to the material Part of the 
Action. Yet thus far we mult plainly acknowledge, 
that in weighing and rating the Greatneſs of the 
Imputation, it is a very important Query, whether 
the Action proceeded from ſuch a Perſon as the 
Principal, or as the Acceſſary ? As, likewiſe, whe- 
ther the Agent directly intended ſuch an Effect, or 
whether it proceeded from his 1 or an 

other concomitant Reaſon? For if the laſt of theſe 
Caſes appear true, the Conſequence will be, that the 
Action hall not be imputed to the Perſon, as if 
committed againſt the Laws of Juſtice, but againſt 
thoſe of Prudence and Fore- ſight; and that there- 
fore he ſhall not be reckon'd to have acted wickedly, 
but only raſhly or unadviſedly. It will not be amiſs 
to examine more cloſely what the above-mentioned 
Author lays down in the ſame Place. Firſt, there- 
fore, he eſtabliſhes this as a Maxim, Whatever is 
Evil in its own Nature, ſo that it can never be chang d 
into Good, yet may by Accident follow upon the Exerciſe, 
or upon the Defence of my Right, without my incurring 
the Guilt of Sin; and therefore I am not oblig*d to de- 
cline the Uſe of my juſt Right in ſuch Caſes. Grotius, 
likewiſe,? propoſes a Rule much to the ſame Purpoſe, 
in his Third Book *, but judiciouſly tempers it with 
+ a good Reſtriction. But our Author proceeds: A 
Sin is ſaid to follow by Accident upon another free Af, 
when upon the Uſe of a Thing, to which I have a Right, 
ſome Effet follows, which I have otherwiſe no Right 
to produce, For an Inſtance, in this Caſe, may be 
alledg'd what Divines call Scandal, or Offence 
taten; concerning which they tell us, That a Man 
ought not to omit an honeſt, a pious, or a due Act, 


* Velthuyſen, Pag. 161. 
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though a wicked Perſon ſhould take never ſo much 
Offence at it; and this Rule they confirm by the 
Authority of our Saviour. But now this very Ex. 
ample might have taught our Author to lay aſide 
his Term of Cauſa per Accidens ; ſince even in that 
reſtrain'd Senſe it would be little leſs than Impiety to 
call him the Cauſe of Evil, who is the Spring and 
Fountain of all Good. We ought rather to ſay, 
That a Man who exerts a good and 3 Action, 
is by no Means the Cauſe of Sin in another Man, 
who ſhall thence take Occaſion of offending. Thus 
we commonly ſay, He who uſes his own Right, 
does no Body any Wrong. But he further adds, 
Since every Man has a Right of preſerving his Health, 
it is lawful, for the Recovery of Health, to make uſe 
of a medicinal Potion, tho* upon the taking of this Po. 
tion ſhould follow Diſtraion (for ſome little Time) er 
Drunkenneſs, or (voluntary) Pollution, or Avortion 5 (in 
caſe both the Mother and the F#/us muſt otherwiſe 
infallibly periſh) and that therefore the Perſon who 
takes the Medicine is only the Cauſe of ſuch Effects 
by Accident. On which Doctrine we only obſerve, 
that it had been much plainer to have ſaid, that thoſe 
Effects are not to be accounted Sins in the Caſes here 
mention'd. Neither do all the Examples brought 
by the ſame Author to illuſtrate the moral Cauſe per 
e, or that which is truly and properly ſuch, rightly 
hold. For a Criminal, as he ſpeaks, who is to ſuffer, 
tho* he go on to the Place of Execution, and aſcend the 
Ladder, cannot meerly upon this Account be call'd 
the moral Cauſe of his own Death, becauſe if he had 
refus*d to go willingly, he had been dragg'd along 
by the publick Officers. And yet there is no Rea- 
ſon why one Man who drinks immoderately, or 
another who waſtes his Strength in honeſt and neceſ- 
ſary Labours, may not be reputed the moral Cauſe of 
their own untimely Deaths ; tho* the ſormer Perſon 
ſins, and the latter not; and tho? neither, properly 
ſpeaking, can be call'd a Murtherer, But ſuch a 
one we ſhould rightly call the moral Cauſe of his own 
Death, who is therefore condemn'd, becauſe he 
would not declare ſuch Matters as might demon- 
ftrate his own Innocency. 

IV. Ir muſt be farther obſerv'd, that this Imputa- 
tiveneſs, which we have made the Formale of a moral 
Ackion, bears the Nature of a poſitive Form, from 
which, as from the Spring and Root, all the Aﬀec- 
tions, Properties, — Conſequences of ſuch an Ac- 
tion reſult. And therefore a moral Action may be 
call'd a poſitive Being (at leaſt in the Order of Morals, 


d Chap. i. F. 4. and Chap. xi. F. . 


—ü— 


' He muſt (as our Author ſpeaks in his Elements of the Univerſal Civil Law, p. 3, 4.) for this End, either do, or neglect to do 
iomething that he was obliged to, otherwiſe another Man's Action has ſo neceſſary a Connection with what he himſelf does, 
or neglects, that, without this, it cannot otherwiſe happen. Further, we muſt conſider how far he, that gave the Occaſion, might 
know the &#ett that would follow upon it, and that it is not neceſſary, that he ſhould certainly know it, tis ſufficient, that 


there was ſome Probability. 


Cauſe of it without our Knowledge, and had no ſuch dire 
of the Succeſs of what we under 


I will explain this by an Example : If I leave a Piſtol charged, or ſome other dangerous Weapon, 

upon a Table, in a Room where every Body has Liberty to come, I am not ſure that a C 

who, not knowing the Danger of the Weapon, will run the Hazard of killing or hurting himſelf, by meddling with it out of 

Curioſity ; nevertheleſs, becauſe the Thing is poſſible, and I had Reaſon to believe it fo, 

ſame may be ſaid concerning the Good of which we have ou Occaſion, 
Cc 


hild, or any other Perſon will come, 


am certainly to anſwer for it. The 
As it can't be attributed to us, if we were the 


Deſign, ſo, on the other Side, tis not neceſſary, that we Be ſure 
e for another's Advantage; tis ſufficient, that we had Reaſon to preſume it; for tho' the Ef- 


fe& was not obtain'd, the Intention is very commendable at all Times; as, on the contrary, the Neglect is not altogethet 


cxcuſyble, _—_— it luckily had no ill Conſequence. 


* Seneca's Words are (De Ira, Lib. i. Cap. xvi.) Te duci jubeo, quia cauſa damrationis commilitoni fuiſti. 

3 This Rule (according to Grotius) takes Place in the juſt Defence of a Man's ſelf, which this Author explains in another 
Place. And ſo it does, alſo, when we labour after the Recovery of what belongs to us; for if we can recover the full Value, 
we have a Right to take it, nevertheleſs, upon Condition that we return the Over-plus, if any be. So, alſo, we may cannonade 2 
Ship full of Pirates, or an Houſe full of Thieves, altho* we know there are ſome Children, Women, or other innocent Perſons 


in it, who are in Danger of being involved in the Ruin of thoſe that deſerve it. 


Lib. iii. Cap. i. F. 4. Num. 1 


+ He further adds, in the ſame Place, Num. ii. That thoſe Things, that a Man hath an indiſputable Right to do, are not to 
be allowed him to do in all Reſpects. Love to our Neighbour often hinders us from uſing that Right, and obliges us, likewiſe, 
to avoid thoſe Things which do, or may happen, contrary to our Intention, at leaſt, if the Advantage, we aim at, be not 
@rcater than the Damage which may juſtly be feared ; or if there be an equal Probability of Benefit and Damage, or the Hope 
of the Benefit be not better — than the Fear of Damage; but this muſt be left to every Man's Judgment and Prudence. 


But this ought only to be o 


another, than to ourſelves, as the ſureſt Part. 
been ſaid above, Chap. iii. F. 7. | 
+ See Book vi. Chap. ii. $. 6. following. 


rved, That where there is a Doubt, we ought to incline to that Side, that is more favourable to 
See what follows, and Chap. xi. F. 8. of the ſame Book. See, alſo, what haz 
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if not always in the Order of Naturals) whether the 
Matter of it be a phyſical Motion, or the Privation 
of a phyſical Motion. For to conſtitute a poſitive 
Being in Morality, tis ſufficient that we conceive 
ſomething in it, from which there ariſe true Affec- 
tions of the ſame Kind; fince as a Non Ens can 
have no Affections, ſo whatever has certain and po- 
Gtive Affections cannot upon any Account be ſtil'd 
a meer Non Ens. 

V. Now, that a moral Action ſhould belong, or 
ſhould be imputed to any Man (in which we have 
aſſerted the ratio formalis of it to conſiſt) there can 
be no other Reaſon or Cauſe, but that the Man had 
Power and Ability to do it, or not todo it ; to per- 
form or omit it. And this is ſo manifeſt a Truth, 
that the moſt ignorant and unſkilful Mortals, when 
they are accus'd of any Omiſſion, or of any Fact, 
think they cannot bring a fairer Excuſe, than to ſay 
in the firſt Caſe, That they could not do it, and in the 
other, that they could not help it. So that it is to be 
eſtabliſh'd as a prime Maxim in Morals, That a 
Man is accountable for thoſe Actions, the Perform- 
ance, or the Forbearance of which were both in his 
Power: Or (what comes to the ſame Thing) that 
every Action dirigible by a moral Rule, which a 
Man is able to do, or not to do, may be imputed to 
him : And, on the contrary, that whatever neither 
in itſelf, nor in its Cauſe, was in a Man's Power and 
Diſpoſal, cannot be rightly imputed to him *. Nor 
is it any Breach of this Rule, ſometimes a Man 


is oblig'd to perform a Buſineſs depending on 


Chance, and conſequently not in his Fower. For 
this Caſe can never happen, unleſs the Man volun- 
tarily takes on himſelf ſuch an Obligation. Thus 
much therefore is in the Man's Power, to bind him- 
ſelf to repair a Damage, proceeding from Cauſes 
not capable of human Direction. To conclude then, 
that an Action or Fact ſhould be imputed, it is ſuf- 
ficient that it was not involuntary, according to our 
Diſcourſe in the preceding Chapter, F. 10. and that 
it was ſubject to the Guidance of our Will. But 
to make an Omiſſion truly imputable, tis requiſite 
that there have been both Power and Opportunity 
for Performance, which Conditions of Power and 
Opportunity ſeem to conclude theſe four Things, 
Firſt, That the Object be ready at hand. Secondly, 
That we have a commodious Place, where we may 
neither be hindred by others, nor ſuffer any Evil 
from them upon our acting. Thirdly, That we have 
a convenient Time, in which we are not calPd to 
the 2 of more neceſſary Duties, and which 
is equally ſeaſonable for thoſe who are to concur 
with us in the Action. And, Laſtly, That our na- 
tural Powers adminiſter ſufficient Strength for the 
Buſineſs, When any one of theſe Conditions is 


Gen. xxx, 37. 


Þ 1 Kings xvii. 1. James v. 17. 


— 
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wanting without the Fault of the Man, it would be 
moſt abſurd and unjuſt to lay the Omiſſion of an 
Thing to his Charge. Cicero de Intnt, Lib. i. 
Cap. xxvii. Occafion or Opportunity is a Pert of Time 
implying a Convenience of doing a Thing, or wot doing it. 
See Cartes of the Paſſions. Art. 144, 145, 146. 

VI. Thus much being premis'd in general, it 
will be worth our while to conſider more diſtinctly 
and in particular, what Things may be imputed to 
a Man, which proceed from a phyſical Neceſſity, 
or from any Cauſe placed beyond the Direction of 
Men. And therefore 'tis a ſimple Practice they 
tell us of the Kings of Mexico, that at the Com- 
mencement of their Reign they us'd to promiſe their 
Subjects, that they'd take Care the Sun ſhould riſe 
and ſet at due Times ; that Rain ſhould fall as often 
as there was Occaſion; and that the Land ſhould 
bring forth Fruit. Neither can it be imputed to 
Man, that natural Cauſes produce this and no other 
Effect, or that they produce it in this and no other 
Way ; as for Inſtance, that the Fire warms, and 
not cools us. Yet thus indeed the Effects of natu- 
ral Cauſes furniſh large Matter for Imputation, as 
their active Force is drawn out, or confirm'd by 
Man, applying Actives to Paſſives, or * 
cheir internal Strength by proper Means. On whic 
Account a Plenty of Fruit is imputed to the Huſ- 
bandman, inaſmuch as his diligent Culture obtain'd 
it from the Earth: Thus the Damage of Fire is 
3 to him that kindled it; and thus the va- 
ried Colour of Laban's Lambs may be imputed to 
the Subtilty of his Shepherd Jacob. A natural 
Effect may be farther imputed to a Man as he has 
mov'd the ſupream Cauſe and Director of all Things 
to determine + ſuch an Effect. Thus the Three 
Years Drought might be imputed to Elias. As in 
fabulous Story a long Drought is ſaid to have ceas'd 
on the Prayers of Zacus * Thus too, the Death 
of the Men who fell in the Peſtilence %, might, in 
ſome Meaſure, be imputed to David, tho* not to 
the Degree of a Murther. 

VII. Neither may we impute to a Man the Ac- 
tions and the Effects of vegetative Faculties which 
appear in his Body, as they ariſe from his Birth, or 
from other Cauſes beyond his Diſpoſal. Vet thus 
much is in a Man's Power, to ſupply thoſe Facul- 
ties with convenient, or with unſuitable Objects, which 
may either maintain and cheriſh, or weaken and 
extinguiſh their Force ; as, alſo, to diſtort and abuſe 
their proper Organs. Thus he to whom Nature 
has given a large, a ſound, and an able Body, is 
liable to no Imputation of Merit on that Score. But 
to correct a weak Conſtitution by Induſtry and Ex- 
erciſe, and to increaſe the natural Powers, gives juſt 


Occaſion for Commendation z and, on the contrary, 


© Apolloder., Lib. iii. Cap. xi. 12 Sam. xxiv. 13, 17. 


* Culpam autem nullam eſſe, cum id, quod ab homine præſtari non potuerit, evenerit. Cicer. Tuſcul. Queſt. Lib. iii. 
See my Abridgment of the Duties of a Man and a Citizen, Lib. i. Cap. i. F. 17. in the Notes of the laſt Edition. 


Cap. xvi, 


* See what is ſaid, Lib. v. Cap. ix. following. Sometimes, alſo, we muſt anſwer for an accidental Miſchance without en 


in it, becauſe we have neglected to do a Thing which we were _ to do, altho' the Neglect itſelf did not contribute = al 
to the unforeſeen Accident, See Lib. iii. i. f. 6. Note 3. and Lib. v. Cap. v. F. 3. following. 


3 This Author ought to have mention'd the Hiſtorian who relates this Fact. It is 
See the Obſervat. miſcelle de Matthias Bernegger, printed at Straſburg 1669. Ob, xxxv. Mr. Titins 
favourable Explication, which a certain Perſon (wiz. Kreb's Treatiſe De Lig. & Lapid. Part I. Claſs II. See. ii. 


Lopez de Gomara, in his Hift. des Indes. 
Ob/erv. 47.) relates a 
. i.) gives 


of this Promiſe. According to him, it is the Effect of Wikſ I 
g great Wiſdom, and theſe good Kings would have Men underſtand 
more by it than this: That a Prince, by his good Laws, and by the Prudence and Futice of his Government, can, in ſome 3 


[5 diſpeſe of the Stars and Elements, that they ſhall promote the Good of his Subjects. 


as it may ſeem at firſt Sight, is not 


We muſt explain the Words of our Author, 


Upon this Foot, their Aſſertion, as abſurd 


altogether without Ground, and proves, that even the American Princes are leſs barbarou: 

2 many European. Montagne does not give it ſo favourable a Gloſs. He regards this Oath, which the 2 d thei 

SP to take at their Coronation, as the Effect of the falſe Notions which Mankind has of Grandeur, 
<anonize and deify Monarchs of their own Creation. See his Eſſays, Tome iv. Liv. iii. Cap. viii. 


who ſays only, Ad eum effeftum determinandum, i. e. to determine that Effect; 


Mexicans oblig'd their 
and which lead them 


044 +1 wr by the following Examples, and by the Nature of the Thing, that the Queſtion here is not only of the Exiſtence of 


* ed, but, alſo, of its Non-Exiſtence and Diſcontinuance. 
ut to be aſſur'd that Providence has 


produc'd an Event, either as a Mark of Favour, or Puniſhment, requires no leſs than a 


-velition from Heaven; otherwiſe this Principle, tho' true in itſelf, is liable to great abuſe. See the Abridgment of the Dutie; 


4 Man and a Citizen, 


1 


Lib. i. Cap. i. f. 18. Note 4. And my Diſſertation upon he Uſefulneſs of the Scicuces, Pag 31. 


a 


-- a Vee - . 
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to break or deſtroy the ſame Powers by Idleneſs and 
Petulancy, turns to a juſt Shame and Reproach. 

Hence no Man can be fairly reprehended for a 
weak, a tender, or a diminutive Body ; for di- 
ſtorted, or for maim'd Limbs, or for want of 
Strength, provided that none of thoſe Infirmities 
were contracted by this Default. Ariſtotle talks 
very pertinently to this Purpoſe, Etbic. ad Nicom. 
Lib. iii. Cap. vii. Ov wovev ot a Ths q,, xaxiany 
&c. “ Not only Faults of the Mind (ſays he) are 
Voluntary, but thoſe of the Body too in ſome 
« Perſons, whom we therefore diſcommend. For 
e we do not blame thoſe that are naturally deformed, 
* but thoſe who are grown ſo by neglect of Exer- 
&« ciſe, and by a careleſs way of Life. And the Caſe 
is the ſame as to any Meanneſs or Unſightlineſs 
* ariſing from Diſtempers, or from the maiming of 
« any Part of the Body. For Men will not re- 
* proach, but rather pity his Blindneſs, who had 
it from Nature, or from a Diſtemper, or from 
* an honourable Wound: But he will juſtly fall 
« under univerſal Scorn, or Cenſure, who has loſt 
his Eyes by Drunkenneſs, or by any other kind of 
Intemperance.“ Plutarch de Audiend. Poet. ſpeaks 
to the . Purpoſe : Ulyſſes doth not upbraid * 
Therſites with bis Lameneſs, his Baldneſs, or his Crook- 
back, but with his Scurrility and Impudence. Thus 
the wife Poet ſilently derides thoſe who are aſham'd 
of Lameneſs, Blindneſs, or the like Defects ; it be- 
ing his Judgment, that nothing can be Blame-wor- 
thy which is not vicious, and nothing vicious the 
Cauſe of which is in Fortune, not in ourſelves. As 
thoſe who bruſh or ſtrike Cloaths touch not the Body, ſo 
thoſe who cenſure others for their Imperfettions of Birth, 
or of Fortune, vainly and fooliſhly ſtrite the outward 
Parts, but ncver reach the Soul, nor thoſe Blemiſhes 
which really deſerve Reprebenſion and Correction. Ibid. 
Add. Sympo/. Lib. ii. Qu. i. Yet it was not without 
Reaſon, that among the ancient Gauls, as Strabo re- 
lates, Lib. iv. The young Men were fin*d for exceeding 
the Meaſure of their Girdle : Becauſe they took it 
tor granted, that ſuch a large Paunch, at ſuch early 
Years, could proceed from nothing elſe but Lazi- 
nels and Gormandizing. So ſays Nichol. Dama ſcen. 
de Mor. Gent. The Iberians uſe à Girdle of a certain 
Meaſure, and whoever ſuffers himſelf to grow beyond 
thoſe Bounds, is looked upon as highly infamous. 

'The ſame may be ſaid of the other Faculties which 
Nature, and not our own free Pleaſure, has im- 


Lib. v. Cap. x. 
© Ovid. de Pont. Lib. i. El. 7. 
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lanted in us; as that a Man has ſharp or heavy 


arts, quick or dull Senſes, a firm or a deccitful 


Memory; unleſs theſe natural Abilities have been 
improv'd or impair'd by the Man himſelf. Hither 
muſt be referr*d that Obſervation of Ariſtotle in his 
Ethicks , Many Things according to our Nature we 
do and ſuffer, which we are truly conſcious of, and yet 
which cannot be calPd Voluntary or Involuntary : As 10 
grow old, a d to die. Theſe Things therefore are not 
proper Matter of Imputation. Neither can the get. 
ting of wicked Children be imputed to Parents, 
8 they have not encourag'd them in their 

ices by ill Education. Whence the witty Turn of 
Vindex will not hold ſtrictly, when he ſaid, That 
Nero's Mother was juſtly put to Death by her Son, fer 
bringing ſuch a Monſter into the World * 3, 

VIII. It's evident, likewiſe, That thoſe Things 
cannot be imputed, which exceed our Strength, ei- 
ther as to the — or the Performance of them: 
Provided that this Inability has not been of our own 
ſinful + Procurement. On which Foundation are 
built thoſe common Maxims, That Impoſſibilitics 
are incapable of Obligation ?; That no Man can be 
conceiv'd to have enjoin'd impoſſible Duties in a 
Law; and that therefore if any ſuch * Thing occur 
in a Statute, a Covenant, or a Will, it is either to 
be eſteem'd as null, or elſe a more commodious In- 
terpretation of it is to be found out * To this Pur- 
bo e we meet with a pleaſing Paſſage in Herodotus * , 

e tells us, that when Themiſtocles deſir'd a Supply 
of Money from the Inhabitants of Andros, ſupported 
by the two ſtrong Goddeſſes, Perſuaſion and Nece/- 
ſity, the Andrians oppos'd him with two ſtronger 
Goddeſſes, Poverty and Impeſſibility. But here it 
muſt be carefully obſerv'd, that it is one Thing to 
be phy/ically, and another Thing to be morally im poſ- 
ſible. The former Impoſſibility lays an Obſtacle, 
which binds up the Will in ſuch a Manner, that 
either it cannot break out into Action, or elle that it 
ſhall loſe all its Labours and Endeavours. But a 
moral Impoſlibility lays no Impediment ſurpaſſing 
the active Power which inheres in the Will, but on 
the contrary ariſes wholly from the Will itſelf. And 
in this Manner, we ſay, *tis impoſſible that all Men 
ſhould conſpire together in delivering down a Lie 


to Poſterity, without any Proſpect of Advantage: - 


Or that any Man ſhould lead a Life of ſuch exact 
Holineſs and Circumſpection ?, as not to offend (at 
leaſt through the Precipitancy of his Paſſions) in 


> Philoft. Apollon. Lib. v. Cap. x. 


Nulla potentia wires 


Præſiandi, ne guid peccet amicus, habet. 

So far can no Degrees of Power extend, 

To purge all Frailty from a mortal Friend, 
Puinilian. Toft. Lib. vi. Cap. iii. We uſually reckon it inhuman to upbraid a Man with his ill Fortune ; either becauſe it comes awith- 
out his Fault, or becauſe it may be the Cenſurer's Turn to ſuffer next. 4 Uran. 


— 


' Plutarch's Greek is, O Otgoirn; amo Te Oduagiuc, & x, & Panaxetc, & xvglec, a axgiloprb0- AoudogeiTas 


OuTus "Owne® 


ri Tor aioguropiray irs K,, 1 TU@NTIOW, &Ts \ixler nyeprr®- T3 pan aioxew, drt ale v n 38 nas JAN amo TEX He 
vipacvey. Kabame yag © ra ipadTIEA war yall, N 4mlovIas Ty owpdlO., dr, d Suruxiay Tu, 1 deu drei Govlegs eis r i 616» 
„at xtude, #6 venus, Ths Yoxne © & Hiſyaruow, 89: To Ah imaroghdWows MoH, x) digte. Plut. p. 35. Ed. Wech. Tom. 11. 
have followed in the ſecond Fragment of this Quotation, a tacit Correction, which the Latin Tranſlator Xy/ander has made, in 
his Opinion juſtly ; that is, 18 py, &c. for vd wi. Tho' Grotius, in his Verſion of this Treatiſe, prefixt to his Edition of Stobeus, 
follows the common Reading: Negue vitupe randum, &c. Nor is any Thing to be blam'd but what is baſe, nor is any Thing baſe but 
avhat happens through our own Fault, and in which Fortune has no ſhare. See Plato's Protagoras, Lib. i. Pag. 323. 

2 T!.is Remark | ae rather to relate to the Women of the Country, of whom Nicolas de Damas ſpeaks here. I am at a loſs 
to know if theſe were the People of Spain formerly ſo call'd, or thoſe of 4fia, who liv'd near Co/cis. The Reader may, on this 
lead. ſee what lian ſays of the Lacedemonians in his Var. Hift, Lib. xiv. Cap. vii. with the deceas'd Mr. Perizonius's Note 
upon it. 
ny. 3 'The Greet is, T3. yas parliga ty dien amixlovivas, A in TowuTOY kext. 

4 In this laſt Caſe we may lawfully be treated in the ſame Manner as if we were yet in a State of ating. Otherwiſe, as ſoon 4 
any Obligation we are under becomes in the leaſt troubleſome, or incommodious, we ſhall find a Way to avoid it, by putting our- 
{clves on purpoſe into a Condition unable to fulfil it. 

5 Impoſſibilium nulla obligatio et. Digeſt. Lib. I. Tit. 17. 

6 See Lib. iii. Cap. vii. F. 2, &c. following. 

7 Mr. Hertius was in the right to think, that the Encomium which Valerius Paterculus gives Scipio Amilianus, was extravagant, 
wiz. That in all his Life he never acted, ſpoke, or thought any Thing, but what was commendable, IIb. i. Cap xii. Here 1 
remark, by the by, that the critical Conjectures of Mich. Htinſius, are as ſtrange as they are neceſſary. PR 
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ſome ſmaller Inſtance of Duty. Hence the Author 
of the Treatiſe De Principiis $4; & Decor * infers, 
That a Legiſialor cannot indeed enjoin what is phyſically 
impoſſible, but he may erat Obedience to Things which 
include a moral Impyſibility. Becauſe in this he com- 
mands nothing contrary to the Liberty of the Will, fince 
all the Difficulty of obeying ariſes from the Will itſelf. 
Thus *tis not impeſſible for any Man to frame a Lie 
gratis; and if not for any Man, then not for the whole 
Muliitude; and yet *tis certain that the whole Multi- 
tude will not do ſo. In the ſame Manner every Man 
bas the Power of ſpeaking Truth, and conſequently a 
EE bole Society or Community; and yet *tis myſt certain, 
RE that a Commontealth will never be ſo happy, as to have 
| all its Members abſtain from falſe Speeches : Yet this 
_— Impe/ibility does not take away the Liberty of particular 
= Men, or excuſe them from finning. Thus too we ſay, 
EE 72hat the fulfilling of the Law is impeſſible, and yet that 
RE that Impeoſſibility does not injure the Liberty of the Will. 
Her lis equally impoſſible for a particular Man to obey 
God's, Command in all Things, and for a Multitude to 
abſtain from a!l Manner of Lying : And he is as able 
to preſerve himſelf from each particular Act of Sin, as 
the particular Citizens are to keep themſelves pure from 
Lies ; and yet this is never likely to happen in the 
WWerld. Which Doctrine, as it is applied to Theo- 
logical Points, we leave to be diſcuſs'd by the proper 
Profeſſors. But if it keep within the Bounds of 
human Courts, it does not appear why this ſhould 
not rather be admitted, than that Aſſertion of Gro- 
tins *, where, ſpeaking of thoſe Sins which ſome 
call Sins of daily Incurſion, he ſays, It may well be 
doubted, whether ſuch as theſe may rightly and properly 
be called Sins, becauſe, though we are at Liberty as to 
the doing each Particular, yet we ſeem to loſe that Li- 
berly, when wwe conſider them in general. For how can 
theſe Failures, taken collectively, eſcape the Nature 
of Sin, when at the ſame Time each Particular of 
them is acknowledged to be ſinful ? Tho' indeed 
ſuch ſmall Slips are in human Cognizance ſcarce 
look*'d = as puniſhable. 
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the Force, and he that receiv'd or executed them is 
look'd upon only as an Object or an Inſtrument. 


*Tis a Rule with Diamſius Halicarnaſſeeits, © That every 


Thing which is involuntary deſerves Excuſes, And 


Cicero © argues with good Reaſon, when he ſays, 
If we are oblig'd to pardon thoſe who hurt us out of Ig 
norance, we are not bound to thank thoſe wwho benefit us 
out of Necſfily. Now Compullion is ſuppos'd to be 
apply'd, not only when the Principle of Motion is 
in another Man, who by Force bends the Members 
of a Perſon, to ſome Action or Suffering, of which 
the Perſon by ſtruggling and reſiſting, expreſſes his 
Abhorrence ; but, likewiſe, when a Man, by the 
Peril of Death, or of any * other extream Eyvil, is 
put upon the Execution of * ſome Enormity, to 
which he is otherwiſe exceedingly averſe ; yet fo 
that he ſhall not be the Author of the Deed, but 
the other Perſon who compelPd him to it. Exam- 
ples of the former Kind are, when a Man by Supe- 
riority of Strength violently thruſts another upon a 


third Perſon, or ſtrikes him with a forcible Bend of 


the other Man's Hand : Or when any one commits 
a violent Rape upon a Woman that did not provoke 
his Lewdneſs by her own Fault. Her Body indeed, 
in this Caſe, ſaffers Diſhonour, but the Blemiſh 
doth not reach her Soul. The Body is ſtain'd, but 
the Mind is pure, ſays Lucretia in Livy, Lib. i. Cap. 
Iviii. See Hen. Stepbens's elegant Diſcourſe on that 
Story in his Apolog. for Herodot. Cap. xv. But a 
Nymph will not have the Benefit of this Interpre- 
tation, when, with a faint Reſiſtance, ſhe lets her 
Ring be ſtolen off from her * digitus male pertinax, 
as Horace calls it. An Inſtance of the latter Com- 

ulſion may be when a Sergeant, or a Guards-man, 
is commanded to kill a Man whom he knows inno- 
cent, under Pain of being immediately kilPd him- 
ſelf upon Refuſal : For he can by no Means lie un- 
der an Imputation in this Caſe, ſince nothing is en- 
Join'd him but the bare Execution, which in itſelf is 
agreeable enough to his Perſon and Character, and 
ought not to be refus*'d upon the Hazard of loſing 


IX. Neither can thoſe Things be imputed which his Life : Eſpecially ſince tho* he threw away him- 
a Man does or ſuffers * upon Compulſion: For they ſelf, he could not by that Means ſave the other in- 
will belong, in moral Eſtimation, to him who offers nocent Party 5, Yet it mult be confeſs'd, that the 
bare 
a Velthuyſen. p. 174. d Lib. ii. Cap. xx. F. 19. © Lib. i. De Invent. Lib. i. Cap. xxx, 
* 1 Our Author here ſpeaks of the Extremity that one is reduced to by the immediate Violence of a Perſon, who will force us to 
t ſuffer, or do ſome thing. But he ought, alſo, to have ſet down what a Man is conſtrained to do by other Circumſtances, which are 
n $ not leſs preſſing, and no leſs exclude all Imputation. In a word, we ought to reduce to this Head all the Effects of Neceſſity in 


general, of which we ſhall elſewhere ſee the Privileges, Lib. ii. Cap. vi. where the Paſſages in the Margin may refer to the Caſes 
of Neceſſity, which are omitted, 


* BAR he may ſuffer in that very Inſtant, as this Author adds, in his Abridgment of the Dutics of a Man and a Citizen, Lib. i. 
p. i. F. 24. | | 
Our Author then believes, that this laſt ſort of Compulſion, as well as the firſt, excludes all Sorts of Imputation. He explains 
himſelf better upon this Head, in his Abridgment of the Duties of a Man and a Citizen, Lib. i. Cap. i. F. 24. where he maintains 
That we can have no more Ground to impute the Actions committed in the like Circumſtances to the Agent, than to the Spear or 
— Ax, that is uſed to kill an Enemy with ; At leaſt, ſays he, whoever is reduced to that Neceſſity, is not under any clear or expreſs O5 
}- RE £2tion, to ſacrifice bim/e!f for the Perſon to whom he ſees himſelf conſtrain d, upon Peril of Life, to do ſome great Miſchief, which they 
hs have no Way deſerv'd. I own that this Sort of Compulſion much leſſens a Sin, but yet it doth not ſeem to me (as Mr. Titius re- 
marks, Obſerv. xl. and xlviii.) to free it from all Imputation at the Judgment-Seat of Gop. For indeed the Inſtance of the Spear 
and Ax is not well apply'd, for they are Inſtruments purely paſſive ; whereas a Perſon forced by the Threatnings of ſome great 
Evil, without any phyſical and irreſiſtible Violence, acts with a kind of Will, and conſents in ſome Manner to the Action, viſibly 
evil, which he performs. So that tho? before a civil Judicature he ought not rigorouſly to be puniſhed for the like Action, he can't 
attempt it without Hurt to his own Conſcience. Here, alſo, we may apply thoſe Principles which we ſhall lay down, Lib. ii. Cap. 
vi. following ; for in the Example which our Author there alledges, of an Officer, who was commanded, under Pain of 
being put to Death himſelf, to kill a Perſon when he knew him innocent, the Evil he does to ſuch an one, is as great as that he 
would fave himſelf from, otherwiſe this Execution were an uncertain Means, becauſe it depends entirely on the Caprice of him 
* laid the Obligation on him. And who is there that can aſſure himſelf, that the Perſon, who forces a Man to do ſuch 
Ar ſhall have a greater Reſpect for him that executes his Orders, than for him, againſt whom he has uſed this Force ? 
is laſt Reaſon has yet a um Strength, as any one may ſee, when a Son is forced to lie with his Mother: An Action, which 
2 Author ſeems to take ome Pains to excuſe, when he is treating of the Caſe of Compulſion. See what is ſaid upon Lib. ii. 
4 5 F. 2. and upon Lib. viii. Cap. i. F. 6. Nate 4. and Mr. Zhemaſiuss Divine Civil Laxo, Lib. ii. Cap. ii. F. 149, and 
os - C. as allo Wherner's Element. of the Law of Nature and Nations, Chap. ii. 5. 9, 10. and my Note, Sect. 24. of the 
rit Chap. of the Abridgmcnt of the Duties of a Man and a Citizen. 


- The A th S > . . . . "I . . 
i is — N — 3 Or us Horace, Lib. i. Od. ix. Pignuſque * Lacertis, aut Digits male pertinaci. See al- 


— facili Sævitia negat, 
a ; | Due poſcente magis gaudeat eripi. | 
But, in Anſwer to this, 1. The Danger is not always certain. There are many, who, in the firſt Heat of their Paſſions, 
4 which they afterward are afraid to execute: The Refuſal of a Man (who, by a Principle of Integrity, ſhews he 
to abide the laſt Extremity, rather than be the Inſtrument of a bad Action) often makes thoſe, who commands it, 
: aſham'sd 


utter Menaces, 
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bare Execution of ſome Acts is ſo very foul and de- 
teſtable, that it is a generous Bravery for a Man ra- 
ther to die, than to apply his Body to ſuch Opera- 
tions, tho' if committed, the Fault of them would 
not light on himſelf, but on others. To which 
Caſe the Paſſage of Ariftorle relates, above- cited: 
An Inſtance of it may be, Suppoſe a Man ſhould be 
commanded to'commit a Rape on his own Mother, 
which Fact, in Oedipus, tho* committed out of in- 
vincible Ignorance, yet tormented him fo, as to 
make him tear out his own Eyes. But when Ari- 
ftotle, Ethic. Nicom. Lib. iii. Cap. i. alledges for an 
Inſtance of a forced Action, the doing a baſe Thing, 
upon the Command of a * Tyrant, who has our 
Parents or Children in his Hands, and will ſave or 
kill them, according to our Obedience or Diſobe- 
dience; what he then calls aizeov ri, or a baſe 
Thing *, muſt be underſtood in a limited Senſe, ſo 
as not to reach thoſe more odious Villanies we are 
now ſpeaking of. 

X. Ignorance, likewiſe, takes off all Imputation, ſo 
far as it renders the Action involuntary *: This Point 
may be illuſtrated from ſeveral Paſſages of Ariſtotle's 
Morals ; Magn. Moral. Lib. i. Cap. xxxiv. Oran 
ply ve 1 dſ,,Mꝛulria 7 rd Wankel Thy BY, ixwv THTO WedT= 
rei, &c. Whenſoever (ſays he) Ignorance has 
been the Occaſion of doing a Thing, that Thing 
« js not done willingly, and conſequently cannot 
« be injurious. But when a Man is himſelf the 
& Cauſe of his own Ignorance, and out of that 
& Ignorance commits a Deed, he plainly offers an 
Injury, and may in Juſtice be accountable for the 
« Crime. This is the Caſe of drunken Men, who 
« if they commit any Diſorder under that Condi- 
e tion, without Diſpute do a real Injury, ſince they 
« themſelves have been the Cauſes of their Igno- 
« rance. For *twas in their Power, whether or no 
<«< they would tipple themſelves ſo far out of their 
« Senſes, as to make them (for Example) beat 
their own Father. The ſame Rule will hold in 
c all other Inſtances of Ignorance, the Cauſe of 
„ which is in the Agent; ſo that he who injures 
another upon the Strength of thoſe Pleas, is ne- 
« vertheleſs properly unjuſt. But thoſe Perſons 
« cannot by any Means be called anjuſt, who offend 
« out of Ignorance, not of their own procuring. 
« For ſuch Ignorance is to be eſteem'd Natural; 
as when little Children ſtrike their Parents, their 


Book I, 
& natural Ignorance, which is the Cauſe of the Fact, 
ee hinders it from being ſtil'd Unzzft ; the Ignorance 


& not at all depending on their own Power.” 80 
alſo Seneca Pheniſ. vel Thebaid, Ver. 249. 


Aliquis intra viſccra 
Materna letum precocis fati iulit; 
Sed nunquid & peccavit ? 


An Infant with untimely Fate, 
Dies in the Womb before the Gift of Light; 
And has it therefore ſinn'd ? 


But this muſt be extended no farther than Þuma; 
Conſideration, 

But, in reference to Infants, it is farther obſervable, 
that we chide and beat them for ſome Actions, not 
becauſe in human Judgment they be ſtrictly Crimes, 
but meerly for the ſake of Amendment, that they 
may not prove troubleſome to others by ſuch Tricks, 
or may not get an ill Habit when they are little, 
and ſo keep it when they are grown up. And the 
fame muſt be- ſaid of delirious Perſons, provided 
their Diſeaſe was not occaſioned by their own Fault 3, 
For the Blows given to one in this Condition, have 
no more the proper Nature of a Puniſhment an- 
ſwering to a Fault, than thoſe we give to a kick. 
ing Horſe, to break him of that Cuſtom. / 
Anth. Matthe. de Crimin. Proleg. Cap. ii. F. 5, 6, 7, 8. 

But he who is the Cauſe of his own Ignorance, 
and who has wittingly and willingly hindred him- 
ſelf from the Knowledge of thoſe Things, which 
he might, and ſhould have known, is in the ſame 
Caſe as if he had offended upon Knowledge and 
Deliberation. Ariſtot. Magn. Moral. Lib. i. Cap. ix. 
We then blame diſeasd, or ** 'd Perſons, when we 
judge them to have been the Authors of their own Diſtem- 


per or Disfigurement ; becauſe it was in their Power t9 


have kept ſound and perfect. 

And more fully, Ethic. Lib. iii. Cap. vii. Legiſa- 
tors correct and puniſh thoſe who commit Evil, pro- 
vided they did it neither upon Violence and Compulſfim : 
nor out of ſuch Ignorance as they did not themſelves 
occaſion. For, otherwiſe, Ignorance itſelf is puniſhabl:, 
when contratted by the Perſon's own Fault. Hence 
there is a * double Puniſhment ordain*d againſt Drum 
kards, becauſe the Spring of that Vice is in a Man“ 
ſelf, he having the Power of avoiding it; and thert- 
fore what he doth through Ignorance in that Condition, 
is nevertheleſs to be charged upon him. In like Manner 


* Nenophon. Cyropæd. Lib. iii. I take all thofe Things which Men commit thro* Miſtake, to be done againſt their Inclination and De. 
fign. Euripid. Hippol. Coronat. Ver. 1334. Your Ignorance and Error cleanſe the Deed from finful Stain. 


— 
— 


aſham'd of themſelves, and retract their Orders. 2. Our Authgg, elſewhere, reje&s (Book iii. Chap. i. $. 4) the frivolous Ex- 
cuſe, urg'd from hence, that, in Caſe of our Refuſal, other Pe would * — commit fuck © bad Aeon 3. It is not 
abſolutely above the Strength of the human Mind to reſolve to die, rather than counter-act our Duty. We have ſeen many 
Perſons brave Death upon very flight Occaſions : Even, among whole Nations, the Fear of Diſhonour has prevail'd upon tlic 
Women to inter themſelves alive with their Huſbands, in Obedience to the eſtabliſh'd Cuſtoms. Indeed, to conſider Mankind 
as they are, the Idea of Duty has not, commonly, an Impreſſion ſtrong enough to induce them to face Death, rather than obey 
an unjuſt Command: But this is their own Fault, for though the Thing be difficult, it is not impoſſible. 4. It is the Intereſt of 
human Society, that Men, in this Caſe, give Proofs of an invincible Conſtancy. The Reader may ſee, with Pleaſure and Ad- 
miration, the noble Anſwers, which Hilvedius Priſcus, a Roman Senator, made to the Emperor Veſpaſian, on an Order of this 
Nature, with the wiſe Reflections of Arrian, Diſſert. Epictet. Lib. i. Cap. i. To conclude, the Fear of a great Evil, 
eſpecially Death, may diminiſh the Crime of him, who commits, againſt his own Will, and the Light of his own Conſci- 
ence, a bad Action; but the Action will be always vicious in itſelf, and attended with Remorſe. The Philoſopher, Hieroclis 
admits of no Diſtinction. He maintains abſolutely, that a Son, threaten'd by his Father with Difinheritance or Death, ſhould 
ſubmit to either, rather than execute an unjuſt Command, See the Di/ertatio Epiſtolica de M. Wolfius, Pag. 12. and the Aurie 
Carm. of Pythagorus, Pag. 46. 

Mr. Pufendorf unwarily followeth a bad Latin Tranſlator, who has rendred theſe Words ill, though plain enough in them- 
ſelves. They that do it, ſhall eſcape, and they that will not do it, ſhall periſh, as if the Greet had been, weatalmy, Wheress 
it is, ., He that does it. The Engliſh Tranſlator has amended this Fault. 

2 But why muſt this Caſe be excepted, if our Author's Principles be ſound ? Or what Rule doth he give us to diſtinguiſh 
theſe Sorts of Things, where Force excludes not Imputation ? The Truth is, we muſt either excuſe every Act of Compultion, 


how infamous ſoever it be in itſelf, or account every Thing vicious, which we cannot do innocently of ourſelves, and in our 1 


own Name, let the Threatnings of him, that would conſtrain us, be never ſo terrible. See Nete 3. of this Paragraph. The 
Change of our Author, and the ſmall Connexion there is between his Notions in this Matter, ſhew, that he had not conſidered 
it with ſufficient Attention. 
> 3 Suppoling this ſhould happen. See my Abridgment of the Dutics of a Man and a Citizen, Lib. i. Cap. i. $. 25. laſt Edi 
ions. 

4+ The one for being drunk, and the other for having done wickedly in their Drinkenneſs, for he treats not of all Sorts 
of Drunkenneſs, but only of ſuch as do ſome Injury in their Wine, Ariſtotle alludes to a Law of Pittacus, of which he ſpeaks, 
Polit. Lib. ii. Cap. xii, Our Author quotes it. Lib. viii, Cap. iii. f. 21, where we ſhall ſee upon what it is grounded. 
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Cray. V. 


t iſh thoſe cb plead Ignorance of the Laws, 
N Frey were eaſy, and ſuch as ought t0 have 
been known. The Caſe is the ſame with all that are 
ignorani by their own Neglect, they being Maſters of 
1hir own Powers, and capable of Diligence and Appli- 


| cation. Ignorance of Univerſals, and that which 


we were obliged to know, does not take off Im- 
putation z but only Ignorance of Particulars, and 
of what concerns the preſent Fact. Arifor, Ethic. 
Tb. iii. Cap. ii. He that is ignorant of his Duty or 
Intereſt, ought not to be ſaid 10 act againſt his Will , 
for Ignorance upon Choice doth not produce an involun- 
tory, but a wicked Alion. An Ignorance of Univer- 


2 als renders Men liable to Reprebenſion; but an Igno- 


rance of Particulars, or of the Circumſtances of the 
Action, deſerves Pity and Pardm, in as much as the 
Perſon thus offending doth truly proceed involuntarily. 
An Example of this Ignorance is thus given by 
Tully, de Iuvent. Lib. ii. Cap. xxxi There was 4 
Law in ſome certain Place, forbidding to ſacrifice a Calf 
to Diana; now a Company of Mariners being in Di- 
fireſs at Sea, made a Ve, that if they gain'd the 
Port, which was now in fight, they'd offer a Calf to 
the Deity wwho preſided there. It happen'd that in that 
very Port there flood a Temple of Diana, do whom no 
Calf was to be offered by the Laus; but the Mariners 
not being acquainted with theſe Laws, offered the Calf 
which they promis'd : and upon this Fatt they are 
accus'd *, | 

If an Action be done without any malicious De- 
fign, and not with Ignorance voluntarily contracted, 
but ſuch only as crept in by Inconſideration and In- 
advertency *, the Imputation is not altogether taken 
away, yet it is conſiderably diminiſhed 3. And 
thus far only may we allow the Saying of Quincti- 
lian, Inſt. Lib. i. Cp, vi Even an Error is commen- 
dable in thoſe who follow great and noble Guides. Vide 
Ariftot. Ethic. Lib. v. Cap. x. Hither we may refer 
the Caſe propos'd by Ariſtotle *, of a Woman that 
3 a Love-Potion to her Gallant, of which he 


ied. Now the Athenian Judges abſolved the Wo- 


* Theſe are properly the zpacripuala of Ariſtotle. 
> Magn. Moral. Lib. i. Cap. xvii. 
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man from this Indictment, becauſe ſhe did the Fact 
undeſignedly, and only miſs d the Effect of her 
Potion, — procur'd his Death inſtead of his Love, 
which was her only Aim. But to make this Sen- 
tence equitable, it muſt have been ſuppos'd as a 
Principle, that the Woman never ſo much as thought 
the Potion ſhe adminiſtred was any way hurttul. 
For otherwiſe it were more rational to proceed ac- 
cording to * the Law of the Roman Lawyers. Add. 
Anth. Matth. de Crimin, ad l. 48. D. Tit. 5. Cap. v. 
6. 

_ XI. Farther, Since the Images form'd by the 
Fancy, in Sleep, are not in our Power, nothing can 
be imputed to us which we ſeem to do in a Dream, 
only as far as by thinking on ſuch Things * in the 
Day-time with Delight, we have fix'd the Ideas 
deeply in our Minds ©. Hence the Man whom 74. 
citus * ſpeaks of, and reports to have ſeen the Em- 
peror Claudius in his Sleep, covered with a Croten 
made of Ears of Cern, was not guilty of any Crime. 
And the Fiſherman in Theceritus © entertain'd a very 
vain Scruple, when he appear'd concern'd for an 
Oath he had made in his Sleep, never to venture out 
again to Sea, Neither was Julius Cæſar guilty of 
Inceſt, upon Account of his ſtrange Dream, record- 
ed by Sueton . Yet Byblis was not altogether inno- 
cent, when, as Ovid tells the Story, Mel. ix. 469. 


Sepe videt, &c. 


In Sleep ſhe oft does the lov'd Shadow ſeem 
To graſp, and joys, yet bluſhes in her Dream. 
| Mr. Olabaim. 


Nor is Plutarch ® much out of the way, when he 
maintains, that a fair Argument may be drawn from 
a Man's Dreams, as to the Temper and Compoſure 
of his Mind : And therefore *twas a good Saying 
of Epicurus, That a wiſe Man will be like himſelf, 
even in bis =P . Diog. Laert. Lib. x. Some apply 
ro this Purpoſe, Fſal. xvii. 3. Vid. Claudian Pref, 
ad Lib. iii. de Raptu Proſerp. Theocrit Idyll. 2 2. 


© Nonn. Diony/. Lib. iv. 


"Ailiruror vyap 


A "Egſov omep rente Tg iv alt val Joxeres. 


Fancy's idle Play 


Mimicks by Night the Labours of the Day. 


* Ann. xi. Cap. iv. See Ammian. Marcellin. Lib. xv. Cap. ii. 
Dream, in Sozomen, Hiſt. Eccl. Lib. vi. Cap. xxx. 
h De Preſect Virtut. Sent. 


— — 


e Idyll. 22. f See Evagrius's Oath made in a 


& Caf. Cop. vii. Nam viſus erat per quietem matri ſtuprum intuliſſe. 


Ihe one tor being drunk, and the other for having done wickedly in their Drunkenneſs, for he treats not of all Sorts of 


Drunkenneſs, but only of ſuch as do ſome Injury in their Wine. 


Ariſtotle alludes to a Law of Pittacus, of which he ſpeaks, Pe- 


lit. Lib. ii. Cap. xii. Our Author quotes it, Lib. viii. Cap. iii. F. 21. where we ſhall ſee upon what it is grounded. 


* Apud guoſdam lex crat, ne quis Diane witulum immolaret. 


Nautæ quidam, cum _— tempeſiate in alto jactarentur, - 
verunt, fi portu—fotiti efſent, ſe vitulum immolaturos. Caſu erat in eo portu fanum Dianæ, 


0. 


3 This Paſſage of Quintilian relates only to Errors of Style, into which we fall, by imitating celebrated Authors. See 


Quint. Edit. Burm. Pag. 42. 


+ The Roman Law 1s this, That when one gives a Potion to cauſe a Miſcarriage, or to cauſe Love, althou 
gives it, has no Deſign to do Evil, nevertheleſs, by reaſon of its Conſequences, he ſhould be condemned, b 


gh the Party, who 
eſides ſome Part of 


is Goods confiſcated, either to the Mines, if he were of a mean Condition, or to Baniſhment into ſome Iſle, if he were of 


a good Family. But if the Man or Woman, who had taken the Potion, died of it, he was condemned to Death 
Digeſt. Lib. xlviii. Tit. xix de Pænis, Leg. xxxviii. F. 5. and the Recepta Sententiæ of Julius Paulus, Lib. v. 


without Mercy, 
Tit. xxiii. F. 14 


with M. Schulting's Notes upon it, in his Juris Prudentia Ante- Juſtinian. In ſine, that we may have a juſt Idea of invincible 


Ignorence, as to Imputation, let that be remembred, which we have obſerved Chap. iii. F. 10. Note 2. 
concomitant, in the Manner we have explained it, be it vincible, or invincible, 


whether it be invincible, or no, we muſt judge according to common Eſtimation, Titius Ob/erw. xlv. 


following. 


5 See what Mr. Bayle ſays, concerning ſuch as have dreamed, that they were preſent at 
Sorcerers, in his A»/wer to the th of a Provine. Tom. i. Pag. 304, 305. 


our Author are not much to the Purpoſe. He puts the Third Book of Claudian de N 
Proſerp. for the Second, and one Work for another; for his Cooks i f in VI. Cont. 


o Some of theſe Quotations o 


f For Ignorance purely 
doth not hinder Imputation, and to know 
See Cap. vii. F. 16. 


the Meetings of Magicians and 


taken out of his Preface to his Poem in VI. Con/u/. 


onori, Omnia que ſenſu volvuntur vota diurno, Pectore ſopito reddit amica quien. See Lucretius, Lib. iv. Ver. 959, Ec. and Cicero's 
Somn. Scip. Cap. i, Here he ought to have ſpoken of the Actions of ſuch as walk in their Sleep, who have been beaten, wounded, 


and killed oth 


ers, while they were in that State. The Canon Law in the Cementines propounds ſuch a Suppoſition, and deter- 


3 that their Actions are involuntary, and, conſequently, not puniſhable. Si furio/us, aut infans, ſeu dormiens hominem mulilet, 
Fo eccaat, nullam ex hoc irregularitatem incurrit, Leg. de Homicid. vol. & caſ. Lib. v. Tit. 4. But Mr. Hertius adds, with Rea- 


on (in his Treatiſe De Pare@m. Jur. Germanic, Lib. iii. Paræm. 1. F. 4.) That if a Perſon who walks in his Slee 
he does in that State, does not ſecure his Arms, and take other neceſſary Precautions to hinder him 

he is not excuſable. See Tiraquel. de Pan. temper. Cauſ. 5. Mr. Thomaſius has publiſhed a 
ep and Dreams, which is the XI. of his Diſputations held at Zeip/ich, and are collected into one Volume, Printed 


tiſed of what 
Miſchief whatſoever, 

WS about Sle 
1695. 


p. being adver- 
from doing any 
Treatiſe of the 
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The hungry Dog preſages in his Dream 
A mighty Spoil of Cruſts. | 


XII. Laſtly, It is againſt Reaſon, that the In- 
pulation of any future Crime ſhould be, as it were, 
antedated, or that it ſhould affect us backwards: 
unleſs, perhaps, the future Crime ſhould depend on 
ſome * paſt or preſent Act of ours, as a neceſſary 
Effect Too on its Cauſe: For it is a common Thin 
to impute the Effect to him to whom the — 
properly belong*d. Indeed it is not at all abſurd, 
that by Imputation of Favour a future Deed ſhall 
procure ſome good Thing to the Agent, or to ſome 
Body elſe, long before it is perform'd. For ſince 
any Man may (if he pleaſes) do a Kindneſs gratis, 
it is certainly in the Power of a Benefactor, who 
knows what will afterward happen, to confer a pre- 
ſent Favour under ſome Term and Condition here- 
upon to be fulfilled. But ſince ill Actions cannot 
be imputed, but by way of Debt or Guilt, it would 
be the higheſt Abſurdity, to reckon ſo far back- 
wards, as to lay Imputation on Perſons who neither 
had any Knowledge of Futurity, nor any Obliga- 
tion or Power to hinder the Thing from being done; 
nor, laſtly, any Communication of Action with the 
Author of the Fact * *. 

XIII. Beyond theſe Exceptions no Human Action 
ought to be reckon'd involuntary or incapable of 
Imputation, tho* to undertake it be never ſo con- 
trary to right Reaſon, or tho* any Diſorder of Mind 
violently hurry us into the Commiſſion. Indeed 
Plato ® lays it down for a Rule, That “ in thoſe 
« Injuries, which *tis impoſſible to repair, no Man 
« js voluntarily injurious, becauſe no Man is wil- 
ling to admit the greateſt of Evils into any of 
« his Concerns, and much leſs into thoſe Things 
« which are moſt dear to him, and moſt excellent 
c jn themſelves ; ſuch as is his Soul ©.” To the 
ſame Purpoſe Ariſtippus ſays in Diogenes Laertius, 


a Cicero de Invent. Lib. i. A Remote Argument is ſuch, as defends on a Cauſe and Principle too far diſtant. 
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Book l. 


«© That all Miſtakes (by which he means all ſmaller 
Offences) * deſerve Pardon, becauſe no Perfon i; 
© miſtaken willingly, but as he is compell'd by 
*« ſome Perturbation of Mind.” And the Emperor 
Antoninus frequently advanceth the like Doctrine . 
But Aristotle hath, in many Places, refuted this Opi- 
nion. As when e he recites the following Argument 
of Socrates , deſign'd to prove, that 7 was not jy 
our Power whether wwe would be good or bad: Be. 
« cauſe, ſuppoſing we ſhould aſk any one, whe. 
ther he had rather be juſt or unjuſt, no Man 
* would chooſe Injuſtice; whence it ſhould appear, 
ce that if ſome Men are wicked, they are not wicked 
* of their own Accord, and, conſequently, none are 
e of their own Accord good.” In Confutation of 
which Arifto;le hath us'd theſe Reaſons ; “That it 
„ would be abſurd for a * Lawgiver to enjoin good 
& Actions, and to forbid and to puniſh Evil, unleſs 
both were i nuiv, in our Power : And that other. 
** wiſe there would be no manner of Cauſe why 
“ Virtue ſhould meet with Praiſe, or Vice with 
„ Diſgrace and Reproach.”* In another Work * he 
handles the Point more at large, and, with good 
Reaſon, * rejects that common Argument of the 
Stoicks, All defire and follow what appears good ty 
them ;, but now no Men is Maſter of his own bang, 
but the Ends he purſues appear to him juſt, according at 
be is inclin'd and diſfosd. For in ſpight of this Ob- 
jection, the Underſtanding of what is juſt, and 
what unjuſt, muſt be acknowledg*d both to be in 
the Power of Man, and to be attainable without 
much Difficulty or Labour ?. In the ſame Place 
Ariſtotle well obſerves, that as Ignorance contracted 
by our own Fault doth not render an Action invo- 
luntary, ſo neither can an ill Habit, or a Mind cor- 
rupted by Frequency of ſinning *. * If (fays he) a 
Man, not out of Ignorance, does Things which 
% may denominate him unjuſt, he is voluntarily 
„ unjuſt ; but he cannot, at his Will and Pleaſure, 


turn from unjuſt to juſt again (but this we are to 


underſtand , either in æ compound Senſe, i. e. that 


For Inflance, !f 


P. Scipio had net married his Daughter to Tiberius Gracchus, by wwhom ſhe brought forth the young Gracchi, the Seditions had 
been prevented, which thoſe Brothers rais'd in the State: And therefore all theſe Diſturbances are chargeable on P. Scipio. 


d De Leg. Lib. v. id. Timæum, Pag. 1085. & Marfil. Ficin. Prafat. ad Plato, Lib. ix. de LL. & Apulei de Philaſlia 
4 Lib. iv. F. 3. Lib. vii. F. 22, 62. Lib. viii. $. 14. Lib. xi. F. 18. © Magn. Moral. Lib. 1. Cap. ix. f Ethic, 
Lib. iii. Cap. vii. s Vid. Euflrat. ad loc. 


— — 


ä 
— 


1 »Tis in the Original, Pre/ent or Future, which is a plain Miſtake, and ought to be corrected thus, Preſent or Paſt, for that a fu- 


ture Crime be imputed by way of Retroſpection, upon the Account of ſome Action, which it is neceſſarily conſequent upon, that 
Action mult neceſlarily. be produced. This is fo true, that the Author himſelf, in his Elements of Univerſal Civil Law, Pag. 368. 
from whence theſe Words are copied, expreſſes himſelf exaQly ſo, Neither the Eng/;b Tranſlator, nor Mr. Hertius, were aware 
of this Miſtake, which quite ſpoils the Senſe. 

* Remotum eft, quod ultra quam ſatis eft, petitur, hoc mods: Quod fi non P. Scipio Corneliam filiam Tiberio Graccho collocaſſet, atqit 
ex cã duos Gracches procreaſſet, tante ſeditiones nat © non ent; quare hoc incommodum Scipioni aſcribendum widetur. Cicero de fn 
vent. Lib. i. Cap. xlix. See alſo the Thought of Vindex above, F. 7. 

3 Yuxzarr; ion, dx O ihn yaichai rd omeule; tives 1 Pavnug i yap Tic, now, tgwlnoew wing . WiTegen hy E N. 
ral, & acid, ehiic a Atluiloa T1 A ,, SN Wwe & OauNoi rue, eigw, & de EKurlcg tiny @axunor wore dh 
ins &% onnlzins Magn. Moral. Lib. i. Cap. ix. We may obſerve, that there is ſomething of Truth in this Notion, iz. 
That uſually Men do not fin for nothing, nor do any ill Thing, purely and ſimply for Evil-doing. *Tis a common Maxim 
uſed by Salluſt, Men are wicked for Rewards, take away them, and ſcarce any Man will de Evil. Orads. ii. de Repub. Ordinan. 
Sce Lib. iii. Cap. i. . 1. Note 5. following, and Lib. viii. Cap. iii. $ 19. Note 1, 2. The Uſe of this Principle is to make 
us tender to our Neighbour's Faults, a Conſequence which the Emperor Antoninus draws from moſt of the foregoing Places 
but when we deal with ourſelves, as we never are ſevere to our own Faults, let us turn the Balance, and always ſay, as Mar. 
Tyrius, though a Platonift, expreſſes himſelf pithily, and in a few Words. "Exgowu 1 woxbncica puctitai Ta ingoue, Difſert. 
xli. p. 426. Edit. Davis. k 

4 The Greet of Ariſtotle runs thus: O 9 Tur Ns. ux u annbig. d Th yap d vopodirn; r id To Qarhe wedvlu, a 
3 Ka ο S XeMiver ind fuer Tois Qathes S Twrlis, av medTIn. ini N reg xabetg, av ni wN; xai ro drr. 
dv tin Tara voter, & n iP Tir ii weaTliw. HAN (ws Leine) IQ" u T5 omaIniogs rivas, X T6 Pavan, Ts 3 fe glu gde " 
1 Iman x Volts ywojurra" im f yap TH agiln imavO,, ini d T1 xaxia Lye" iman® d x Ne. cx im re dzucles, 
Hit. Mag. Mor. Cap. ix. : 

5 The Greek is, Ez di Tis xl ſos, 57. wales pt, 178 S. & ſa bd, Thc Se Carlacia; 8 ue, 8 d rotes wel a5 
tee, Tse *%) To TINO» Qairtlas ard. Ethic. ad Nicom. Lib. iii. Cap. viii He anſwers to this, That as every one is, him- 
ſelf, the Cauſe of that Diſpoſition, which cauſes Things to appear to us after a certain Manner, ſo he is, in ſome Senſe, the 
Cauſe of that Appearance, as theſe Words import, «© , & ix bag 715 itil; ifs wi; ar, nai Ti; Oailaging gal ad- 
x1; 4.74. See Euſtratius's Comment on the Place. | 

5 'The Greek is, Ei & py alvoay Tig wgdrliis is wv Eras adds, ixur A. ar tn & jv idv te BEN AHA, dine G G 
THis * bg . got f 0 eco, MITT 9 11 arg rue, i 6, axedlus Broltvuay, % rt 10 %% Tei; argos rar: pes 5 
zei ar An ves weotpuire Of, tx irs" deri d agil. Aider, irs a dνννe aranali Hν⁰s in au To Han, 5 
„al! 3 dp agxn im arg Sr N g To oadixw, % TY dx cd, ik agxic jw ifs Tes Teig (61 ytio0a8 n lieg 619% zei 
5 gxdrs ders un sal. Ethic. Nicom. Lib. iii. Cap. vii. : 

That is to ſay, that the Wicked, as ſuch, can't deſire to be good Men. Sce the A of Thinking, Part iii. Chap, xviii. y © 
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CAP. V. 


h ot be juſt and unjuſt at the ſame Time ; 
2 aſe in his Meaning, that the bare Will cannot 
preſently aboliſh a confirm'd Diſtemper of the 
Mind; tho' by long and earneſt Endeavour 1t may 


be overcome) “ no more than a ſick Man can be 


* 
Wm 


« ſound again when he pleaſeth, tho' his Sicknels, 
&« perhaps, Was voluntary, occaſion'd either by his 


« jntemperate Way of Life, or by his Diſobedience 
« to the Orders of his Phyſician : Such a Perſon at 


« firſt had it indeed in his Power not to be ſick ; 
« but when he hath once neglected his Health, it 
« is not in his Power to reltore it: In the ſame 
« Manner, as one, who hath thrown a Stone out of 
« his Hand, cannot recover it again, though, at firſt, 
« he had the Power of throwing, or not throwing 
« it, Thus the unjuſt and the intemperate, at firſt, 
„ might have been otherwiſe, and therefore were 
voluntarily ſuch, but being once under thoſe 
Conditions, they are not at Liberty to be without 
&« them; that is, before they have reform'd and 
« corrected themſelves .“ 

It may not be amiſs to caſt an Eye upon what the 
Author of the Treatiſe De Principits Fuſti & Decort, 
p. 165, &c. hath advanced on the Subject of moral 
Habits. ** Thoſe moral Habits, which we com- 
« monly call Evil, are not ys he) really * Sins, 
« nor worthy of Puniſhment, it conſider'd in them- 
« ſelves; becauſe they do not touch the Effect with 
« any moral Cauſality, ſo long as they continue 
« Habits, but only as they break out into As, 
« And if they prove a Hindrance to Virtue, this is 
« done by an elicit AF of Men's Will, which Will 
« js then the Cauſe of the moral Vice. But to 
« eftabliſh a moral Cauſe ſuperior to the Will, is 
te to take away the Nature of that Faculty, it is to 
cc turn one elicit into an enjoin'd Act, and to attri- 
« bute to Habits an actual Efficacy of operating 
« without any Operation. For we operate only by 
« the Will, and nothing truly moral can work be- 
« fore the elicit Act of that Power, from which 
<« alone proceeds the Morality of any Performance. 
« For an ill Halit before the Act of the Will, is 
« only a phyjical Thing, or a Mode of the Soul; 
« but when the Soul works ſinfully by the Will, 
e then the Habit ceaſeth, and is ſuperſeded. The 
« Efficacy by which ill Habits diſpoſe the Mind to 
« ill Actions, is different from that (for Inſtance) 
« by which lewd Diſcourſe inſtils Wantonneſs into 
« the Minds of the Hearers : Becauſe that Diſ- 
« courſe may be properly ſaid to work antecedently 
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&« on the Will of him to whom it is applied, tho? 
« the Effect doth not always follow.“ Which ab- 
ſtruſe Doctrine may fitly enough be explained by 
this Similitude: Splaynck of Foot in itſelf, and as 
long as the Foot reſts, 1s not a Fault againſt the 
Rules of Dancing, but when the Spark makes an ill 
Step; the moral Cauſe of that Miſcarriage is not 
the turning out of the Toes 100 far, conſider'd in it- 
ſelf, but the Will of him that hath ſo aukwardly 
mov'd them. 

The ſame Author adds, That “ the Reaſon why 
« we hate ill Habits, is partly, becauſe the Perſons 
c got them by ill Actions, and partly, becauſe they 
<« are more prone to ill Actions on the Account of 
« them: And that e they are Diſeaſes of the 
Mind, yet they do not deſerve Puniſhment in themſelves, 
but becauſe they were voluntarily contracted. As if we 
ſhould ſay, when we beat an unlucky Boy that puts 
out his Ankle by a wanton and negligent Leap, the 
Reaſon why we beat him, is not the putting out his 
Ankle (in 1iſelf ) but the idle Leap that caus'd it. 

XIV. A Man is not only liable to have his own 
Actions imputed to him, but, likewiſe, the Actions 
of other Men. Yet this cannot rightly be, unleſs 
he has ſome way or other efficacioully concurr'd in 
their Production. For otherwiſe Reaſon will never 
ſuffer, that the Effect of a moral Action ſhould be 
transferr*'d from one to another, unleſs this other 
Perſon had ſome Influence on the Action, by fome 
Performance, or ſome Omiſſion of his own. Arrian:; 
Epi. Lib. i. Cap. xxvin. * No Man ſuffers for the 
Fact of another. Marc. Antonin. Lib. viii. §. 53. 
Unto my Free-Will my Neighbour*s Free-Will (as his 
Life, or his Bedy) is altogether indifferent. For alths 
we are all made one for another, yet have our Minds 
and Underſtandings each of them their own proper and 
limited Juriſdiction. Elſe another Man's Wickedneſs 
might be my Evil; which Gop would not have, that 
it might not be in another Man's Power to make me 
unbapfy. Thus when a Sound arrives at our Ears 
againſt our Conſent, the bare Hearing can be no 
Crime, if we proceed no farther ; unleſs, as“ Lu- 
cian De Imagin. ſpeaks, You fancy any Crime in the 
bare Af of Hearing. Though ſometimes, indeed, 
a quiet and ſilent Hearing is conſtrued as a Token of 
Conſent. And 'twas on this Account, that the 
brave Germanicus, when, on the News of Argrſtus's 
Death, his ſeditious Soldiers offer'd him the Empire, 
ſtarted immediately in Confuſion from his Seat of 
Command, as if be had been already tainted with 


2 


Now that a Man may hinder himſelf from yielding to a Paſſion, and may reform an ill Habit, at length, if he pleaſes to 
mke the Pains, appears not only from the ſecret Checks, which he finds in himſelf when he fins, and the inward Senſe he has 
of the Freedom of Will, by which he aQs, but, alſo, by Experience. It often happens, that, in the very Moment, when a Man 
is upon the Point of offending, the Preſence of ſome conſiderable Perſon, or of a Magiſtrate, who has Power to pugiſh the Ac- 
tion, is of Force to prevent the Commiſſion ; and there are ſome Men, who can curb themſelves in, when their Paſſions are 
ſtrongeſt : Sometimes, alſo, a ſmall Thing is able to make us reſiſt a Temptation. Suppoſe, for Example, an hard Drinker, be- 
ing in perfect Health, and free from all Cares, comes thirſty into a Tavern, where he finds his Companions with Glaſs in Hand, 
who doubts, but that, upon a Wager, he could, and would reſiſt all Allurements of the Objects which might tempt him, and 
the moſt earneſt Entreaties of his Comrades ? Since then the Hopes of a ſmall Gain, or a little Vain-glory, is able to induce 
him to abſtain from a Thing he loves ſo well, why may he not be able, by little and little, wholly to abſtain from it, being 
moyed with better Arguments, and a Principle of Virtue ? It is certain, at leaſt, that if a Prince reſolves to make ſevere Laws 
againſt Drunkenneſs, and ſees them well executed, he'll ſoon put a Stop to that Vice. "Twas by this Means, that the Madneſs 
of Duelling, not long fince ſo very common in France, Brandenburg, Saxony, &c. is almoſt quite laid afide, becauſe of the ſevere 
Prohibitions of that pernicious Cuſtom ; and we ſhould ſee fewer Examples of it, if the Laws againſt it were not eluded, by the 
Addreſs of making a Duel paſs for a ſingle Rencounter. See Chap. iv. F$. 7. Note 2. foregoing, and Mr. Clerc's Ontology, 
Chap. xiii. F. 4. In a Word, we may ſay, with an ancient Greek Poet, That it is, in Truth, hard to reform an ill Habit, 


that is become almoſt natural, but not impoſſible, ſince we have ſeen ſeveral Perſons reform their Manners b d 
given them by others, as his Words ſhew, * y good Advice 


To yap A Hanne 
®LorO- ty Ne Tic dil. 
Kai Tos Wehe Tarr tmaboy, 


Euvovles %, v 
Mt#laCaanolo Ta; Tomes. 
Ag | Ariſtoph Veſp. V. 1446. 
* In well, but they are anſwerable for their evil Diſpoſitions, becauſe they have brought them on themſelves, by their 
1 t. In ſhort, all theſe Reaſonings contain nothing in them, but the idle Speculations of ſubtile Philoſophy. 
he Greek of Arrian runs thus: A? GANT £409 telov ralf ele, &c. Antoninus's thus, TS = g ¹h e T4 TY chννο 


2 0% 41s . 2 5 , U » © \ \ as 7 : $2 » / as 
"28 cher N 4014 Pogey i, os ty T6 QVECATIC UTE, Ky To ougxigho w» yap ei oTs pairs aMvuy E ven. 
12 d ae te icaναν Y dn Xuciay IX imei Tor i 1 TY WAIT OY KAKIG i KAR ea CME? £% zee 73 Ol, 
* * * — 0 . +. 4 4 
4 r Mw 9 To tut atvxiv. Marc. Antonin, Lib. viii. F. 56. | 
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Gan's Greek is this, Exlès 41 hei ru vouigus d,. ibm tives. Apolog in fine. 
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Rebellion, Tacit. Annal. Lib. i. Cap. xxxv. So, alſo, 
 Themiſt. Orat. xix. Heretofore, in Crimes of this ſort, 
no Diſtinction was made between Misfortune and Guilt : 
I being judg d as heinous to hear a villainous Propoſal, 
though againſt one s Will, as to contrive the Plot, or 
to attempt the Execution. But this was indeed to cen- 
ſure and reproach Nature for framing our Ears flat and 
open, and for not putting it in our Power 1o cloſe and 
contract them, as we do our Eyes or our Mouth : Since 
theſe alone, of all our Inſtruments of Senſe, are plac'd 
beyond our Will and Command, hing ready to receive, 
of Neceſſity, every Thing that flows in, like a Houſe 
without Gates or Doors. But you, at length, have re- 
ſtor d our Faculty of Hearing io its juſt Charatter of 
Innocence. 

Sometimes, then, it happens, that an Action is 
not imputed to the immediate Performer of it, but 
to him who commanded it to be done. As when a 
Superior, under the Penalty of the ſevereſt Evils, 
and ſuch as he is really able to inflict, enjoins a Sub- 
ject the bare Execution of ſome Deed. Thus, as 
* Procopius Hiſt. Goth, Lib. i. well obſerves, An 
& Ambaſſador, at the Command of him whom he 
< repreſents, ſpeaks ſuch and ſuch Words; in which 
&« if there appear any Fault or Offence, it ought 
4 not to be charged on him, but on his Maſter, 
« whoſe Orders and Inſtructions he is under a Ne- 
« ceſſity of obeying.” When the Reman Senate 
declar'd the League with the Samnites to be baſe and 
inglorious, and voted the delivering up the General, 
the Author of it, to the Enemy, it was a very ſenſe- 
leſs Propoſal, mov'd by one of the grave Fathers, 
that the ſame Puniſhment ſhould be inflicted on the 
Perſon who held the Swine, during the Ceremony of 
making the Agreement . When M:#bridates put 
to Death Altilius and other Conſpirators againſt his 
Life, he pardon'd Atilias's Freed-men, who were 
of the Company, & d:rrory draxomoapives , as Per- 
ſons that only obey*d their lawful Mater, 

But it's more uſual that the Action ſhall be im- 
puted both to the Performer and to the Commander 
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Either, that the Commander ſhall be the principal 
Cauſe of the Action, and the Performer, the infe. 
rior and acceſlary Cauſe, or that both ſhall be 
deem'd equally guilty, or that the Commander ſhall 
be the inferior Cauſe, and the Performer the Prin- 
cipal. And in all Caſes the Concurrence to another 
Man's Action is made either poſitively-pr privately, 
by ſome Commiſſion or Omiſſion. 5 

Firſt then, he is eſteem'd the principal Cauſe gf 
an Action commi'ted immediately by another Man, 
who commands ſomething to be done by one under 
his Power and Sway, or who, by his bare * Auth. 
rity, not eaſily to be reſiſted, moves a Man to the 
Performance of ſome Deed, which he could not 
have enjoin'd by Command or Power, properly ſo 
call'd. And this laſt was the Caſe of P:i/o in * Ta. 
citus, whom Tiberius himſelf excuſed from having am 
Guilt in the Civil War, ſince as he was a Son he couli 
not decline his Father's Orders a. But now his Father, 
by his paternal Right and Power, could net have 
obliged him to engage in ſuch a Crime, and there. 
fore he was mov'd only by his Authority. » 

Secondly, He who gives a Conſent neceſſaril 
requiſite to the Performance, and without which the 
Agent had not proceeded. Comp. Valer. Max. Lib. ii. 
F. 8. F. 2. 5 Liban. Progymn. He is to ſuffer for the 
Fault, without whoſe Leave it had not been committed, 
Id. ib. They are not ſo properly to be accounted the Au. 
thors of Crimes, whoſe Hands commit them, as they 
who gave the Power and Authority of commit ting them, 

Thirdly, He who ought to have forbidden an ill 
Action, and did not ; provided he had a full Obli- 
gation thus to prohibit it, and that upon the Account 
of that Obligation other Men had a Right of exact- 
ing ſuch a rrohibition from him. Vide Lib. xlv. D. 
ad L. Aquil. Lib. ii. De Noxal. act. Lib. i. F. 1. D. 
Famil. furt. fec. Seneca Troad. Qui non vetat peccare 
cum peſſi, jubet. Not to forbid a Sin, when in our 
Power, is to command it. Sopbocl. Philottet “. 
Men are influen*d into Vice by bad Inſtructors. On 
this Score Diogenes beat a School-maſter, whoſe Boys 


of it. And this is chiefly done in theſe three Ways: were too much given to their Bellies, Not imputing 


a This Cuſtom of uſing Swine, at Times of Pacification, is accounted for, Livy, Lib. i. Cap. xxiv. Si populus Rom. prior d. 
fecerit publico Conſilio, dolo malo; Tu ilh die, Jupiter, P. Rom. fic ferito, ut ego hunc Porcum hodie feriam : tantogue magi: fe- 
vito, quanto magis potes polleſgue. Id ubi dixit, Porcum Silice perculſit. To this Purpoſe, Virg. En viii. 641. Cz/a jungebant 
ferdera Porca. See Mr. Kennet's Roman Antiquities, Part ii, Chap. xvii. d Cicero de Invent. Lib. ii. Cap. xxx, Ma- 
mertin. Paneg. i. Whatever is tranſacted by his Commiſſion, is properly the Deed of the Emperor. Seneca Troad. Ad authores redit 
{celeris coacti culpa. The Guilt of Miſchief, ated upon Force, turns on the Authors © Appian. B. Mithridat. 

4 Add. Liab, xxxvii. Princ. D. ad L. Aguil. Lib. ix. F. 2. &c. D. De Injuriis; Aut. Matth. de Crimin. Proleg. Cap. i. \. 12. 
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1 Themiſlius's Words (Orat. xix. De humanitate Theodofii, Pag. 230. Ed. Par, Hard.) are, Kai c wi & Juxingilo is 
7% Toad: N, elixnpa JvrvxypalO., un i iow xaburnxu To Bekioxi Ts Tor aliowwr, x) v mubichas wn agorNipurjury" xa 
Tos The Qbows ininpa mw Toro, & Ts arlgwne, ors Ti dx i, arameniapirm, x &X, dere Te H . x) T6 ropa if 
e aui eyorlvivaty, &Tw %) rd WTH" avtn porn Rð 1 along ixwipvſe hy di v i,, , x) dix,νi⁰ u ardſrn war T0 
.©ecoMinloy abr, dip oN & h 9 ag,]. To 0 7 N c Cet waar ανν Twy iſxτπά,Zον. 

2 The Greek is this, Aſus d, ous av ix T8 wipai®- axnxuu; tinn, 5x aur Tyr ri Aa, 4» ye d A a rd Wis, 
eixoTwe av MaGuy* GIN &© juiv xeNevoans Pigoilo ar Oixaius To E/XAnua T, To 0 weroCeury To Thy UT2gyiay ixlenious wegiers a. 
Procop. Hit. Goth. Lib. i. Among the Greeks, where a Maſter had an abſolute Authority over his Slaves, theſe were looked 
upon only as ſimple Inftruments of what they did by Order of their Maſter, whether good or bad. See Baron Spanbemiut 
upon Callimachus Hymn. in Cerer. Yet we ought to obſerve, that an Action, perform'd at the Command of a Superior, is not 
altogether excuſable at the Judgment-Seat of Gop, eſpecially if he doth any Thing, which he knows clearly to be Evil in it- 
ſelf, See §. 9. Note 3. So that we mult, by no Means, approve the ancient Saying, That it is a Sort of Virtue to commit 2 
Fault, in Obedience to a Maſter. Pro Dominis peccare, etiam wirtutis loco eft, Publ. Syr. y. 567. 

3 Authority here, ſignifies not a Power, or Command, which one has over another, but the particular Reſpe& which a Per- 
ſon bears in his Mind to another, either upon the Account of his Merit, or Superiority, or ſome other Reaſon, which engages 
him to pay a great Deference to his Will and Pleaſure (for which Reaſon the French Tranſlation renders it, La Conſideration, 
Reſpect, or Regard) according to Livy's Diſtinction, ſpeaking of King Evander, Authoritate magis quam imperio regebat ea Loca, 
Lib, i. Cap. vii. He ruled more by his Authority than Command. And, on the contrary, of a King of Numidia, na ws 
Capuſa, Quum magis jure gentis quam Authoritate inter ſuss, aut viribus obtineret Regnum. Lib. xxix. Cap. xxix. He obtained 
the Kingdom more by Law of the Nation, than by any Authority he had with his People, or Force of Arms. Tacitus allo 
ipeaks of the ancient German Kings, Max Rex, wel Princeps, prout ætas cuique, prout nobilitas, prout decus bellorum, audiuntur, 
authoritate ſuadendi, magis quam jubendi poteſtate, Cap xi, Then the King or Prince, as every one was more aged, noble, or 
warlike, was liſtened to, more for the Authority of his Eloquence, than Power of his Command. As to the reſt, all that our 
Author ſays, in this Paragraph, is very confus'd, which is not to be wonder'd at, ſince he neglects even to define the three 
different Manners, in which an Agent can concur to an Action, produc'd immediately by another. I have endeavour'd to ſup- 
ply this Defect, and give a clear Idea of the Subject. The Reader may farther ſee my Notes on the laſt Editions of the Abridg- 
ment of the yo at a Man and a Citizen, Lib. i. Cap. i. F. ult. 

4 Tacitus's Words are, Poſt que Tiberius Adoleſcentem [ Piſonem] crimine civilis Belli purgawvit: 's qui nec potuilſſe 
Alan radar. Tacit, Anal. Lib. iii. Cap. A : Faru g. Fuſs nec Ni 

5 The Greet On” thus, Os yup pur ovſxweroaile tx av wilt iir gt, TN etre Niem TY max dil &. - At 7a 
al rn pare vouitew & Tor TE Xtgoy tglaGoutray Has, „ Tov To denn νοοαιντν. Liban. in Progymn, Pag. 12. D. Ed. Morel. 

ad 'The Greek is, Oi * @Kxoapoarles . $1080Xa4Nu . viſ voila. *#axoi., Ver. 386. 1 
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aut (as * Plutarch ſays) to them for not learning 
— 7 1 but to him fer not teaching them. Libro, 
virtutem doceri poſſe. Vide Zlian. Lib. ui. Cap. x. 
Juvenal. Sat. xiv. 233. 
Nemo ſatis credit tantum delinquere, quantum 
Permittas ; adeo indulgent fibi latius ip. 


All think too ſtreight th Indulgence they receive; 
And to themſelves a kinder Licence give. 


Add, Lib. iv. $. 2. D. De Offic. Proconſ. Thus Meſſa- 
linus in Tacitus An. 4. * adviſed, that a Decree of 
the Senate ſhould paſs to puniſh the Magiſtrates for 
the Crimes committed by their Wives, in Relation 
to the Government of the Provinces, whether they 
themſelves were concern'd or unconcern'd in the 
Fact. And thus too, by the Engli/h Laws, the 
Huſband is oblig'd to anſwer and to make Satisfac- 
tion for the Wrong his Wife doth to another, either 
by Word or Deed ; becauſe he neglected to uſe his 
Power of reſtraining her. Nay, if the Huſband and 
Wife commit Felony together, the Wife is accounted 
neither a Principal nor an Acceſſary in the Crime, 
becauſe ſhe is ſuppos'd to have acted upon Ne- 
ceſſity, by Virtue of the Obedience ſhe owed her 
Huſband '. 

Fourthly, He who commands, or hires a Perſon 
to perform a Villany *. : 

Fifthly, He who aſſiſts ; as he who brings and 
holds the Ladder, while a Thief gets into a Win- 
dow : He who ſtrikes the Money out of a Man's 
Purſe, that another Rogue may pick it up : He 
that drives away a Man's Cattle, that his Comrade 
may ſeize them, and carry them off ©. 

Sixthly, He that conceals or receives ſtolen Goods. 
Phocylid. And rięi xe, xa 6 dH nai d - 
Jag. They that receive are arrant Thieves no leſs than 
they that ſteal. Plato LL. Lib. xii. He that knows- 
ingly takes into his Keeping ſtolen Goods, ſhall be efteew'd 


equal in Guilt to the Thief himſelf. Lib. i. Princ. D. 


de fugitivis. Add. Cap. i. D. de receptatoribus, & 
Edict. Reg. Theodoric. Cap. cxvi. Concerning the 
Aſſiſtants or Abettors in Adultery, ſee Lib. viii. Lib. 
ix. D. ad L. Julian de adulter. Periander, the 
Tyrant of Corinth, threw all the Bawds into the Sea, 
Heraclid de Polit. Add. Anth. Matth. de Crimin. 
Proleg. Cap. i. F. 11. & ad Lib. xlviii. D. Tit. 10. 
Cap. i. & 11. 

Eventhly, He who did not aſſiſt the ſuffering 
Party, tho' he was oblig'd to do ſo. + Cicero Off. i. 
He that doth not, when he is able, guard and protect 


* Chamberliin's Preſent State of England, Pag. 1. Chap. xvi. 
D. tit. Cap. iii. F. 16. 


Part ii. Epiff. i. 
d De 12s. ix. 


Had. Lib. liv. $. 4. Lib. Ixvi. F. 2. D. De furtis. 
* Diodor. Sic. Lib. i. Cap. lxxvii. Add. Lib. vii. De Naute caup. Stab. Lib. ii. Lib, vi. D. ad L. Pa 
Lib vii. d. Cap. Lib. ix. F. 1. D. ad D. Cornel. de falſ. Lib. vi. F. 8. D. De re militari. 
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an injur d Perſon, is as much in Fault as if he ſhould 
deſert his Parents, his Country, cr his Friends. Add. 
Anth. Matth. de Crimin. Proleg. Cap. i. F. 15. Thus 
Soldiers, who are hired for a Guard in a | Barc 
it, on the Approach of a Number of Villains, 
whom they are able to grapple with, they refuſe to 
fight, they are to. be reckon'd themſelves among 
the Villains. Thus a Fire ſhall be rightly imputed 
to the Watchman, who ſaw it kindling, yet neg- 


lected to ſtop it, or call for Help *. Thus, among 


the Egyptians, if a Man on the Road ſaw another 
kill'd, or ſuffering w Violence, and did not reſcue 
him though he was able, he was obnoxious to capital 
Puniſhments. And if the Man was too weak to give 
Aſſiſtance and Deliverance, he was oblig'd to diſco- 
ver and proſecute the Actors: Upon Default there- 
of, he received a ſet Number of Blows, or was in- 


join'd a three Days Abſtinence from Victuals *. And 


thus Alas, King of Perfia, to clear his Country of 
Thieves, publiſh'd an Order, that whenever any 
Perſon was kill'd, or plunder'd, the Inhabitants of 
the next Town ſhould be accountable for the Fact *. 
So with * the Spartans, he that did not reprove a 
Perſon who offended in his Preſence, was puniſhed 
as a Partner in the Crime. So * Cato, exhorting the 
Magiſtrates to put the Laws in Execution againſt 
Offenders, told them, That thoſe who were able 
© to reſtrain wicked Doers, and yet neglected this 
% Power, did plainly aſſent, and contribute to their 
« Enormities *.” As for the Silence and the Diſſi- 
mulation of the Magiſtrates, Plato has given thoſe 
Crimes their due Cenſure : The ſecond Enemy to a State 
(ſays he) is the Man, who, ibo be be not ftriftly a Parti- 
ner in this Villany (he means Treaſon) yet, while hz 
enjoys the higheſt Offices in the Commonwealth, does not 
obſerve the Conſpiracy ; and if he does obſerve it. out 
7 a timorous Baſeneſs, neglefts to ſuccour and to deliver 
is Country. The Story of Scedaſius's Daughter in 
Plutarck, Amator, Narration. Grotius ad Prov. xxix. 
24. He that knows the Thief, and doth not, when re- 
quir*d upon Oath before a Magiſtrate, diſcover him, is 
in Guilt equal to him, Vide Levit. v. 1. 7 
For the ſame Reaſon, it a Keeper, who has under- 
taken the Care of a Madman, prove negligent, and 
the Madman happen to do any Hurt, the Keeper 
ſhall be anſwerable for the Fact, tho' the Madman 
be not capable of Imputation. Vide Lib. xiv. D. De 
Offic. Prefid. 
Thoſe Perſons are reckon'd the inferior, or leſs 
principal Cauſes of other Men's Actions, who have 


b Vide Auth. Matth. d. Lib. F. 12. & ad Lib. xlvlii. 
« Add. Ezech. xxxiii. Y. 6. 


mpeiam de Paricid. 
f Vide Pet. de Valle linear. 


& Vide Lib, ii. D. De noxal. af. Lib. viii. L. gui fine manumiſſione, t. 1. De Magiſtratibus conveniendis, 


8 His Words are, Ha. de dN νννν., > Avſwig m3 waidaſuys Idxlvnor Text. 
0dtailE., To HA gl nf mornoac, In Libro, Virtutem doceri poſe. 


cenſuit cavendum efſe Senatis conſulto, ut quanguam Inſontes Magiſtratus, & culpæ 


* Tacitus's Words are, Maſſalinus Cotta 


Ogg & 72 pr parbavul®, d 15 wi 


aliene neſcii, provincialibus Uxorum criminibus, perinde quam ſuis plecterentur. Tacit. Annal. Lib. iv. Cap. xx. Num. 


3 The Greek is, Ta; weaſvy'; Twirz; xl ,L“. As to thoſe who are Procurers for Adulterers, ſee Digeſt. Lib. xlviii. Tie. 


ad Legem. Juliam de Adulteriis, Leg. viii. & ix. 


In the Latin Verſion of the Fragments of this ancient Author, which is join'd 


5. 


to le. Edition of Daniel Heinſius, the Tranſlator follows the Paraphraſe on the Politics of Aiſtotle, where this is explain'd, as 
relating to the Courtezans themſelves : ac 70 Je proftituiſſent, tc. But this is an Error which deſerves Correction. As to 
. Lib. 


thoſe who ated as Bawds, ſee the Dige 

Cicero's Words are, Qui autem non 
patriam deſerat. De Offic. Lib. i. 
Ariſtotle de Mirab. auſcult. where h 


xlviii. Tit. v. 


Ad Legem Juliam de Adulter. Leg. viii. & ix. 

efendit, nec obſiſtit, fi poteſt, injuriæ, tam eft in vitio quam fi parentes, aut amicos, aut 
Cap. vii. See Anton, Mattheus de Crimin. Prolegom. Cap. i. . 15. Mr. Hertius cites, alſo, 
e ſpeaks of a certain Road of 7aly between France and Spain, in which the Inhabitants, 


neareſt the Place, were — 1 to indemnify Travellers, if they had any Thing taken from them, or received any Wrong or In- 


jury. Add here the Remar 
Rerum Yuotidianarum, Lib. v. Cap. xxvili. 
, * Flatarch's Words ( Inſtit. Lacon.) are theſe, 0 N ys 
Ire 0 a ehe. 

by Plutarch's Words are, 
. xc, xalaxintvur. Plut, Apophthegm. 


7 The Author adds her 
Care, does Hurt to 


tion ; it was needle 


of Retienſpuſius on the Inftitutes Tit. de Satiſdat Tutorum, c. in fin. See alſo Rhodolph. Fournier 
i’, axgal@- airs apafidvoula, ix I 70 lee iii, 
ITugoguwr N To; &exoric; ii ve apagldizow, ine rde Duvertres xwnvuw TE, Kard; woilac, los 


e the Inſtance of thoſe, who, by their Negligence, are the Cauſe, that a Madman, committed to their 
any Body. Bur, as he aſſerts immediately after, that the Actions of a Madman are liable to no Imputa- 


th. immediately, is to put this Example among the Number of Actions, for which one is as reſponſible, as he that does 


2 


He had cited the Dige/, Lib. i. Tit. xpviii. De Officio Prefid. Leg. xiv. which was nothing to his Purpoſe, 


advis'd, 
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advis*'d, commended, or cajol'd them before the 
Facts, in ſuch a Manner, as that their Counſel, 
Praiſe, or Flattery, has had any Weight in promot- 
ing their Undertakings. For, otherwiſe, a Man who 
barely commends a Crime, and yet by his Com- 
mendation contributes nothing to it, ought not to 
be puniſh'd for the Crime itſelf, but ſhould ſuffer 
for his ill Thoughts and Deſigns . It will not be 
very unjuſt to reckon thoſe in the ſame Claſs, who 
by their Recommendation have preferr'd a Man to 
the Care and Management of any Buſineſs, ſince 
*tis decent they ſhould bluſh for his Faults and Miſ- 
carriages . 

But as to the Matter of Counſel, it's worth while 
to run over the Diſputes of the * Civilians, where 
they are arguing whether the Words Ope and Conflliv, 
by Help and by Counſel, are to be underſtood in a 
Conjunctive, or in a divided Senſe. For if Counſel 
imports the ſame as Intention or Deſign, he only 
will be guilty of another Man's Theft, who aſſiſted 
him in it, not out of Imprudency, but with pre- 
meditated Wickedneſs ©. 

If Counſel has been given without Help, it will 
be requiſite to enquire, whether it were General or 
Special. The former Kind is, for Example. when 
a Man, hearing another complain of Poverty, ad- 
viſes him to ſupport himſelf by Stealing ; and ſuch 
a Counſellor will not, in human Cognizance, paſs 
himſelf for a Thief. But if a Man has given ſpecial 
Counſel to another, as, if he has ſhewn him what 
way to break into a Houſe, told him the fitteſt 
Time, and where the Things be that may be moſt 
conveniently carried off, or how he may hide 
himſelf after the Fact, ſuch an one will nearl 


equal the Thief . It is farther obſervable, in 


s Ovid. Triſt. Lib. v. EI. ult. 


Qui monet ut facias quod jam facis, ille monendo 
Laudat, & hortatu comprobat acta ſuo. 


Book I. 


Reference to Counſel, and other like Influences 
on other Men's Actions, that by them the Guilt 
is only communicated ; but not wholly devolv'd 
from the Actor to the Exhorter, unleſs the for- 
mer were under an * Obligation to put his Advice 
in Practice. Hence Diodotus in Thucydides com- 
plains, with good Reaſon, That the Orators in a 
«« State ſhould be accountable for their Advice, 
and the People not at all accountable for hearken. 
ing to them.” He adds, Jf he that believed, a 
well os be that perſuaded a Buſineſs, were liable 10 be 
puniſh*d, you wouid proceed much more wiſely in youy 
Judgments, But now, when you fall into Paſſioms on 
any Diſappointment of your Hopes, you only puniſh hin 
who gave the Advice, and not your ſelv2s, who have al. 
ways born ſo great a Share in the M ſtake, or Miſcar. 
riage. Hence Mr. Hobbes * thus declares in general, 
This is, alſo, incident ta the Nature of Counſel, that 
whatſoever it may be, he that aſks it cannot in Equity 
accuſe or puniſh it: For to aſt Counſel of another, is i» 
permit him to give ſuch Counſel as he ſhall think beſt; 
and, conſequently, he that gives Counſel to his Sovereign, 
(whether a Monarch, or an Aſſembly) when be aſks it, 
let it pleaſe er diſpleaſe, cannot be puniſbd, becauſe he 
gave it 10 ſich az were willing to bear it, whatſoever it 
ſhould be. But he here ſhould have added, If the 
Counſellor givis bis Opinion bona fide, and has a per. 
feet Knowledge of the Matter in Debate. For it is a 
Piece of Wickedneſs to pretend to give a Judgment 
about a Thing which we are unacquainted with. 
He preſently 23 3 But if one Subject gives Coun- 
fel to another to do any Thing contrary to the Lacs, 
whether that Counſel proceed from evil Intentions, er 
from Ignrrance only, it is tun ſbable by the Common. 
wealth, becauſe Ipnorance of the Law is no good Ex. 


Who prompts you to go en, approves the Ways 
You took before; and his Advice is Praiſe. 


furtum factum eft. Inſtit. Lib. iv. Tit. i. De cbligationibus, quæ ex delido naſcuntur (nd not De fartis, as this Author and 


| binus, at the Head of one Party, maintain'd the affirmative : Labeo, another Leader, tho' otherwiſe fond enough of Inno- 


So, in the Conflitutions of the Lomberds, Lib. i. Tit. ix. F. 25. He that lands by, and enconrageth the Commiſſion of any Villay, 
is himſelf adjudg'd an Actor in it. Add. Rom. Cap. 1. ult. Quinctil. Declam. 25 5- To commit a Villany, and to approve of it, art 
Achions naturally reſembling each other. Anth. Matth. De Crimin. Proleg. Cap. i. F. 9, 10, & 14. 

d Vide Socrat. in Xenophon. Apomn. Lib. ii. Pag. 439. Ed. Steph. © Lib. liii. F. 13. D. de furtis. 4 Vide Au. 
Matth. de Crimin. Proleg. Cap. i. 5. 7. e Lib. iii. Cap, xliii. f Leviath. Cap. xxv 


The Words of the Koman Law are, Iuterdum quogue furti tenetur, qui ifſe furtum non fecit, qualis eft is, cujus ope & confilin 


Grotius cite it, for that's no Title in the 1n/titutions.) See alſo Digeſt, Lib. I. Tit. xii. De werborum fignif. Leg. 53. F. 2. and 
Lib. xvii, Tit. ii. de furtis Leg. 36. f. 1. The Diſpute between the ancient Lawyers was rather a Logomachy, than any neal 
Controverſy, The Word Cogfilium was the Occaſion of this Ambiguity. This Word ſignifies, either that Deſign which we 
call a de/iberate Purpoſe, or an Advice given, There was an ancient Formulary in the Roman Law, which is preſerv'd in Cicero, 
Ope Confilia (for thus I believe that great Orator wrote it, and not Confi/zoque, as the common Editions have it; for Cyra, 
alone, has more the Air of Antiquity, and reſembles the Style of the ancient Laws) Tuo Furtum ajo Faftum . 1 am greatly 
of Opinion, that theſe Words, Ope Confilio, according to the Language and Notions of the Times, in which this Formulary 
was introduc'd, ſignifies, properly, the 4/i/tance given to a Robber, thro' deliberate Purpoſe, in order to favour his Theft; a, 
for Initance, the lending him a Ladder, knowing the Uſe he would make of it. The Lawyers, of thoſe Days, had not the leak 
Notion of bringing an Action for Theft, on Account of a ſimple Advice, however ſucceſsful it might be: It was ſufficient they 
regarded, and treated as Thieves, all who furniſh'd any real Aid to others, tho* they forbore to ſteal themſelves ; becauſe, 
even this, according to the Rules of Civil Law, conſtitutes the Eſſence of Theft, But, in after Times, they began, by the 
Word C:n/i/io, to underſtand a Counſel given; either, becauſe theſe Lawyers did not rightly underſtand the Terms of the ol 
Roman Law, as their Altercations on that Head plainly prove, or becauſe, thro' the Ambiguity of the Word Confilio, they de- 
lign'd to heighten the Severity of the Laws aginſt Theft. The Queſtion was to know, whether a ſimple Advice, without any 
real Aſſiſtance, render'd a Man an Accomplice in this Crime, as much as a real Aſſiſtance, without any preceding Advice. Sa- 


vation, kept to the ancient Letter of the Law, and aſſerted, that a ſimple Advice, while it only influenc'd the Reſolution of the 
Thief, without contributing to the Execution of his Deſign, was not liable to Puniſhment. 'This gave Riſe to another Diſpute 
(the Remains of which, the Compilers of the Roman Law have preſerv'd to us) relating to the different Actions, which the Lav 
granted againſt Thieves, or ſuch as were reputed ſo. If we do not attend to what I have ſaid, which Authors have not ſuffic- 
ently regirded (except ſome obſcure Hints given us by Jean de la Cote, on the Paſſage of the Inſtitutes juſt quoted, and by 
Edmond Merille Obſerv. Lib. ii. Cap. xxxix.) it is very difficult to explain ſeveral Laws, which the Interpreters, with all their 
Pains, have not been able to reconcile, in a ſatisfactory Manner. It is upon theſe Laws that my Syſtem is founded, which . 
excuſe me from quoting them here, eſpecially as ſuch a Diſcuſſion cannot be made but in Latin. "Theſe Remarks are ſufficient 
to ſnew, that the Explanation of our Author may ſerve to ſolve the Queſtion, not, indeed, according to the Ideas of the ancient 
Lawyers, but according to the Rules of right Reaſon : And even this Explanation, in my Opinion, may be corrected by m. 
Notes oa the Paſſige, already cited, in the Abridgment of the Duties of a Man and a Citizen. I ſhall only add, that F ft imian 
has follow'd the Opinion of thoſe, who denied an Action of Theft againſt a Perſon guilty only of having influenc'd a 1'hiel, 
by his Advice, or Solicitation. Certe qui nullam opem ad furtum faciendum adhibuit, ſed tantum Conſilium dedit atque hortatis 
„ad furtum faciendum, non tenetar furti, Ubi. ſup. F. 11. Certainly, he who gave no Aſſiſtance towards the Theft, tut orly 
by his Advice, or Exhortation, is not guilty. | 

2 Which does not commonly happen; but, on the contrary, he is reſponſible for his Fidelity only, as Cicero ſpeaks 1 
very well, Deinde, ctiamſi ie auctore, quid debet, qui conſilium dat, præſtare præter fidem, i. e. If we adviſe others for the ben, Wa 
we are not anſwerable for the Event. Lib. xvi. ad Attic. Epiſt. 7. See Mr. Hertius's Notes upon F. 12. of this Chap. 1 

3 The Greek is this, EI yap 0 Te miioag, x; © iA. oppoiws ICAumlorNn, owPecrrigey av txeivele, vov Of Weee Coors uw 
TUxnls ig ors GPaknls, ru To Tmioald- Mia yup ü H , rag vpfligns avlav, ti M S EursZn wasl wy" Thus. 
Lib. iii. Cap. xliii. | : 

2 
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CHAP. V. 


evſe, where every one 15 bound to take notice of the 
Laws to which he ts ſubject. 
Hence that Maxim in England, commended ſo 
highly by Dr. Bates *, cannot be receiv d without 
ſome Limitation, That the King can never miſtake, 
nor do any Man an Injury, becauſe all the Fault and 
Puniſhment is deriv'd, as it ought to be, on bis Mini- 
fters and Counſellors, whoſe Duly is 10 admoniſh the 
Prince, to deny him their Aſſiſtance, when he enters on 
ill Deſigns, and rather to quit their Places than 10 obey 
him, when he commands the doing of any Thing contrary 
70 the Laws. Add. Gell. Lib. i. Cap. iii. Where he 
tells us of Chilon, that he was troubled with Re- 
morſe of Conſcience, upon his having perſuaded 
the Judges to abſolve a Friend of his manifeſtly 
ilty, and whom he himſelf had in private con- 
emn'd. *Tis a remarkable Story which we find 
in the ſame Author, Lib. xi. Cap. xviii. of a Per- 
ſon's being convicted as a Man-ſtealer, for hiding, 
with a Call of his Gown, a Runnagate Slave, who 
was paſſing within Sight of his Maſter. 

It is doubtful, whether we ſhould rank under 
this, or under the former Claſs, thoſe, who, by their 
Example, excite others to ſuch Sins, as they would 
have otherwiſe declined. Math. xviii. Ver. 6, Ju- 
venal. Sat. ii. 79. 

Grex tolus in agris 
Unius ſcabie cadit, & porrigine porci; 
Uvaque conſpecta livorem ducit ab uva. 


From one infected Beaſt the Murrain reigns 
O'er all the Drove, and ſpreads them on the Plains: 
And one corrupted Grape its purple Neighbour ſtains. 


Add. Grot. Lib. ii. Cap. xvii. $. 6, &c. and Cap. 
XXi. F. 2, &c. Ant. Matth. de Crimin, Proleg. Cap. 
i. §. 6, &c. | 

From all theſe Obſervations it is eaſy to perceive 


the Reaſon and the Limitation of thoſe common 
Axioms ; What a Man does by another, of that he 


a EFlench, Mot. Part i. 


: > Lib. ii. Tit. x. D. Do eo per quem ſfuctum erit. 
de Merced. Conduct. Gop is not in the Fault, but the Man that makes it. And thus wwe intend no more than a Feſt, when awe 
ſay, on ſome Occaſions, Now I'll give it Leave to rain, or the like. | 
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bimſelf is reckowd the Author : We make thefe Things 
our own, to which we grant our Conſent . That which, 
in Matters relating to us, is done by others upon our Cem- 
mand, obliges us ourſelves : That is efteem*d our Action. 
the Execution of which we have impos*d on another: 
and the like. As for that Communication of Actions, 
which reſults from the Union of a moral Body, it 
will be hereafter explain'd in its proper Place. 

When one is ſaid to partake of another's Action, 
upon Account of his own Permiſſion, or becauſe he 
did not hinder the Action, in this Caſe it is requi- 
ſite not only that he ſhould have been able, by his 
natural Strength, to have hindred it, but, likewiſe, 
that he ſhould have had an Obligation incumbent 
on him to hinder it. When either of theſe Two 
Conditions fails, nothing can be imputed to him, 
who gives another leave to act at Pleaſure. And 
therefore GOD ALmicnTyY is capable of no Impu- 
tation, upon the Account of his Permiſſion of Sins. 
For he is not oblig'd to reſtrain them in ſuch a 
Manner, as to make them impoſſible to be commit- 
ted : That is, by withdrawing our natural Strength, 
or extinguiſhing the Liberty of our Will: Since 
upon the Removal of theſe, no ſort of moral Ac- 
tions could be perform'd by Man ©. 

That Permiſſion then of another Man's Action, 
is void of all moral Effect, which we give when to 
hinder the Action is beyond our Duty, or above our 
Strength ; unleſs this Weakneſs and Inability is pro- 
cur'd by our Fault, and unleſs the Ignorance arote 
thro* ſupine Negligence, and within that Degree of 
Diligence which we are oblig'd to obſerve. 

Laſtly, Nothing can be z?mputed upon the Account 
of permitting a good Action, which we might in- 
deed, but ought not to have hinder'd. :Thus he 
can impute nothing to me (or I owe him nothing) 
who has given me Permiſſion, or has not forbidden 
me to uſe my Right; that is, has done me no Injury. 


© *Tis a notable Saying of Lucian, 


ſider on, as they are judiciouſly made. 


but the Author of the 


ples of Crimes unknown, either thro' their great Heinouſneſs, 


In England, it is common to lay all the Faults of the Prince upon his Miniſters, who are, indeed, very often moſt guilty 
of them, but the Fault of the Miniſters does not always excuſe the Fault of the Sovereign; for they have their Reaſon 
and Judgment, and may over-rule them ; ſo that if they ſuffer themſelves to be govern'd by thoſe that are about them, tis 
their Fault. In moſt Affairs, they ought to ſee with their own Eyes, and not leave themſelves to be biaſſed by a vicious and 
corrupt Miniſtry, But if they are not able to ſearch into the Bottom of Things themſelves, and diſtinguiſh between Good 
and Evil, they ought to leave the Governing the People to ſuch as are able; for I do not ſee, but the Saying of Charles 
Barromæus, which he ſpake of bad Biſhops, who could not govern their Flocks, may be applied to Princes who manage ill. 
If they are incapable of ſuch an Employ, aby are they Jo ambitious as to ſeek it? If they are capable, why fo negligent ? Mr. 
ernard, in his Nov. Rep. of Letters, ſpeaks the ſame Thing in plain Terms, which, 'twere to be wiſhed, Princes would con- 


See the Reflections which Mr. De Sacy makes upon it, in his Treatiſe of Frienaſbip, Lib. ii. 

3 Uſually bad Examples only encourage thoſe, who are either inclin'd to Wickedneſs, or ſubject to be eaſily led aſtray : 
— — * who = _ are ag = vos Cauſes of what is done, in imitating them. But ſometimes 
e Examples are ſo powerful, on Account of the Characters of the Perſons who gi - 
low them has if the former had abſtain'd from Evil, the /atter had forborn to OR le 
xample is the principle Cauſe of the bad Actions done, 
often, are the Patterns of our Superiors, or Perſons we eſteem for their Wiſdom and Underſtanding. Such, alſo, are the Exam- 
or the ſtrict Laws made to prevent their ſpreading, or 2 
other Reaſon. In a Word, here, as in other Places, our Author refers ſolely to one of the three Claſſes in Queltion : r 
ing to the Degree of Influence, theſe Things have on the Action of another, thoſe, who in doing them, occaſion that Action 
are ſometimes principal, ſometimes col/ateral, and, at others, ſubordinate Cauſes. It would be eaſy to ſhew this, but the Enquiry 
would lead us too far ; and every one may be convinc'd of it, by applying here | 

on the Abridgment of the Duties of a Man and a Citizen, Cap. i. F. lf. 


commit it: In this Caſe there is no Doubt, 
by endeavouring to reſemble them. Such, 


the Definitions I have given, in my Notes 


CHAP, 


1. A Law differs from Counſel. 

11. From a Bargain, or Covenant. 

11. And from Right. 

iv. What a Law is. 

v. What an Obligation. 

vi. How it comes to paſs that a Man is obliged, 

vii. No Man is obliged to himſelf. 

viii. He that is to be obliged, muſt have a Superior, 
ix. How a Man may lay an Obligation on another. 


E come now to conſider of that moral 
Rule, or Law *, by which moral Ac- 
tions are to be ſquar'd, and according 
to their Agreement, or Diſagreement, 

with which, they acquire peculiar Qualities *. And 

here we muſt take Care, in the firſt Place, accuratel 

to diſtinguiſh Law from ſome other Things, which 
ſeem to bear ſome Relation to it, and which, for 
that Reaſon, are frequently confounded with it : 

And theſe are Ccunſel, Covenant, and Right, Now 

Law differs from Counſel in this, that by the latter a 

Man endeavours, with Reaſons taken tom the Na- 

ture of the Thing, to induce another Perſon to 

ſome Performance, or Omiſſion, over which Perſon, 
at leaſt, as to the preſent Buſineſs, he has no proper 

Power, ſo as that he can lay any direct Obligation 

on him, but muſt leave it to his Pleaſure and Choice, 

whether he will follow the Counſel, or not *. Yet 

Counſel, indeed, may adminiſter Occaſion to an Obli- 

gation, inaſmuch as it- furniſhes a Man with ſome 

Knowledge, by which an Obligation may be pro- 

duc'd and increas' d. Thus, a Phyſician cannot, by 

Virtue of any Power, or Command, order his Pa- 

tient to take ſuch Things, and to abſtain from 

others; but while he ſhews one Thing to be condu- 
cive, and another pernicious to Health, the Patient 
is bound to embrace the former, and to avoid the 
latter ; not upon Account of any Right which the 

Phyſician holds over him, but by the Law of Na- 

ture, which commands every Man to take care of 

his own Life and Health. But Law, though it 
ought not to want its Reaſons, yet theſe Reaſons are 
not the Cauſe why Obedience is paid to it, but the 

Power of the Exactor, who, when he has ſignify'd 
his Pleaſure, lays an Obligation on the Subject to 


act in Conformity to his Decree, tho', perhaps, they 


do not ſo well apprehend the Reaſons of the Injunc- 
tion. To which Purpoſe Mr. Hobbes * thus expreſſ- 
eth himſelf; Co (ſays he) is a Precqp, in which 


* Sce Book ii. Chap. i. d De Cive, Cap. xiv. F. 1. 
1178 WON ws» 80 Ariſtotle Nhetor. ad Alex. Cap i, li, iii. 


* 


CHAP. VI. 
Of the Rule of Mon AL Acrios, or Law in General. 
The ConTENTs of every Section of the ſixth Chapter. 


x. It can't be done by meer Force, 

xi. Nor by any Excellency of Nature alone. 

x11. What gives greater Force to an Obligation, 
xX111. The Law-giver and Law ought to be known, 
xiv. What are the eſſential Parts of a Law, 

xv. What is the Permiſſion of a Law, 

xvi. The Matter of Laws. 

xv11. Who is obliged by a Law. 

xvIII. The Diviſion of a Law. 


the Reaſon why wwe obey, is taken from the Thing pre. 
ſcribed: But Law, or proper Command, is a Precept 
in which the Reaſon of our Obedience is taken from the 
Will of the Preſcriber. For no Man can ſay, Sic 


volo, Sic jubeo, ſo I will, and ſo I command; unleſs 
Stet pro ratione voluntas, 


his Will is his Reaſon. 


We obey Laws therefore, not principally upon 
Account of the Matter of them, but upon Account 
of the Legiſlator's Will. And thus, Law is the 
Injunftion of him, who has a Power over thoſe 10 
whom he preſcribes ; but Counſel, of him who has 10 
ſuch Power. To do the Things enjoin'd by Law, is 
Matter of Duty; to do thoſe appointed by Counſel, is 
Malter of free Pleaſure. The End of Counſel is directed 
teward him who receives it : And this End he is at 
Liberty to weigh and to approve. But tho' Lacy 
too has commonly ſome End directed towards thoſe 
who receive it, yet it does not leave them the Right 
of examining and rejecting this End, but actually 
determines it by enjoining it. Counſel is only given 
to thoſe who are willing to have it, but Law reaches the 
unwilling. Laſtly, The Right of a Counſellor ceaſes at 
the Pleaſure of him who receives the Counſel ;, but the 
Right of a Law-giver cannot be taken away at the 
Pleaſure of thoſe on whom he impoſes the Law e. 

II. Neither were thoſe Ancients accurate enough 
in their Expreſſions, who frequently apply to Laws 
the Name of * Common Agreements. For, beſides 
that, neither the Divine poſitive Laws, nor the 
Laws of Nature, had their Riſe trom the Agreement 
of Men, and theretore that Title can only be attri- 
buted to civil Laws; even? theſe are not properly 
Covenants and Agreements, tho? there was indeed 
ſome Intervention of Compact at the Original of 
Civil Power. It is plain, that the Grecians, as in 
their other politick Speeches, fo in this too, had an 
Eye to their own Democratical Governments ; in 


© Add. Digg. B. 17. Tit. 1. De Mandate. 4 Terharr 
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1 Our Author ought to have treated, in the Beginning of this Chapter, of the Neceſſity of a Law in general, i. e. have ſhewed, 
that it is not agreeable to the Nature of Man to live without ſome Law; which natural Order he follows himſelf, in his Abridg 
ment of the Duties of a Man and a Citizen, Lib. i. Cap. ii. f. 1. See, allo, what he fays, Lib. ii. F. 1. X 

1 So the Civil Law teaches, Nemo ex conſilio obligatur ; etiamſi non expediat ei, cui dubatur ; guia liberum eft cuique apua ſe 
explorare, an expediat ibi conſilium. Digeſt. Lib. xvii. Tit. i. Mandali. ; | : 

3 Kowz; cus, x) oponoyias, as the Greeks, almoſt every where, in their Writings, do. So Ariflotle defines the Law, A'S 
eich - Kab buonoyiar xowny Thy menus, A Law is an Order decrecd by the common Agreement of a City, Rhet. ad Alexanir. 
Cap. i. See, alſo, Cap. ii. & iii. So {fecrates calls an Act of Oblivion and Indemnity, oulyxy winws, the Covenant of a City. 
Orat. adv. Callim. Dionyſius Halicarn. ſays, Turirag sau xowas aiiwr TI, ve i. e. Laws are the common Agreement of 
the City, Lib. x. Cap. iv. See, alſo, the Digeſt. Lis. i. Tit. iii. de Legib. Senatu/que Conſult. & Longa Conſuet, Leg. i. & 11. 

4 Indeed, the End of Civil Laws is to engage Men to the Obſervation of certain Things, by a Motive more prevalent, 
than any natural Obligation, i. e by the Fear o Puniſhment, which the Breaker of them mutt expect from certain Perſons, in. 
velicd with an Authority over them. But ſuppoſe a Number of Men ſhould ſeparate themſelves from any Civil Society, ard 


agree together to obſerve certain Rules to act by, yet —_ 
Tranſgrettors, this Engagement could have no other Effect, t 


no Sovereign Power, provided with ſufficient Abilities, to puni 
an ſuch Agreements, as are made by natural Right, have, and, bY 


Conſequence, could not oblige as a Law : For we might ſafely refuſe our Obedience, and it would become neceſſary to employ 
Force, to make us obſerve ſuch Regulations. But this would not be ſufficient to intimidate thoſe, who might be tempted to 
break them, and who might eaſily flatter themſelves with being able to make a good Defence, or imagine their Aggreſiors 1! 


frong enough io attack them, In this Manner I have explain'd what our Author ſays. Floment, Juri ud. Univerſ. Pag 259 
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CHAP. VI. 


ch. becauſe the Laws were made upon the Pro- 
poll o the Magiſtrate, with the Knowledge, 'and 
by the Command of the People, and fo, as it were, 
in the Way of Bargain or ons gy cs they =_ 
chem the Name of Covenants an Agreements betore- 
mention'd. Tho' indeed, neither upon Account of 
the major Part of the People's conſenting, or agree- 
ing to them, can democratical Laws be properly 
(tPq Covenants. For this Agreement is only the 
Manner by which the ſupream Power, lodg'd in a 
general Aſſembly, exerts its Force; that being taken 
tor the Will and the Decree of all, to which the 
greater Nu mber gives Conſent. 

So that the Efficacy of a Vote given in Council by 
any Member about framing a Decree, is very diffe- 
rent from the Conſent, which a Man declares at his 
Entrance on a Covenant : For in this laſt Caſe, a 
Perſon that diſſents is not bound, and the Party 
cannot proceed without him : Whereas in the former 
Caſe, even the diſſenting Party is tied and obliged 
by the Plurality of Votes. 

The remaining Points of Diſtinction between a 
Compact or Covenant, and a Law, are obvious. 
For a Compatit is a Promiſe, but a Law is a Command. 
In C-mpo#s the Form of ſpeaking is, I wil! do ſo 
and fo ; but in Laws the Form runs, Do thou /o, 
after an imperative Manner. In Compa#ts, ſince they 
depend, as ta their Original, on our Will, we firſt 
determine what is to be done, before we are oblig'd 
to do it; but in Lu, which ſuppoſe the Power 
of others over us, we are, in the arſt Place, oblig'd 
to act. and afterwards the Manner of acting is de- 
termin'd. And thereiore he is not bound by a 
C:mpact, who did not freely tie himſelf by giving 
his Conſent ; but we are for this Reaſon oblig'd by 
a Law, becauſe we ow*d an antecedent Obedience 
to its Author *, 

III. As tor the Term of Rigbt, as it imports a 
Power of acting granted, or lett free by the Laws, 
we muſt take care not to let it paſs for the ſame 
Thing as the Law itſeif : That is, When we are 
ſaid to have a Right by the Divine Law of doing 
ſuch or ſuch a Thing, we mult not imagine that the 
fame Thing is injoin'd and commanded by the Di- 
vine Law, and that therefore we may fairly do it, 
tho* it ſhould be forbidden by the Laws of Men. 
For, ſince a Man hath a Power of doing all ſuch 
Things as can proceed from his natural Abilities, ex- 
cept thole which are forbidden by ſome Law, hence, 
by common Cuitom of Speech, thoſe Things which 
are not prohibited by ſuch or ſuch a Law, we are 


2 Vide Hobbes loc. cit. J. 2. Add. Grot. Annot. in Matth. Inſcript. wocab. xaun Wabixn, 
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Of Law in general. 


ſaid to have a Right of doing * by that Law. Right 
therefore, in this Senſe, denotes a Liberty ; but 
Law includes ſome Bond and Engagement, by 
which our natural Liberty is reſtrain'd “. 


IV. In general, a Law may conveniently enough 


be defin'd, A Decree by which a Sovereign obligeth a 
Subje to conform his Actions to what he preſcrives *. © 


We call it a Decree, not as it remains in the Mind 
and Will of the Party decreeing, but as it 1s com- 
municated to the Subject in ſuch a Manner, as to let 
him underſtand the Neceſſity of his conforming to 
it : And therefore the Term Decree is here equivalent 
to Command, And we think it an indifterent Matter, 
whether one ſhould call a Law a Decree or a Speech, 
rovided it be not eſteem*d neceſſary to it, that it 
be promulgated either viv4 voce, or in Writing; 
ſince it is ſufficient that the Will of the Legiſlator 
be any way made known to the Subject, tho' it 
ſhould only be by the internal Suggeſtion of Natural 
Light. "Therefore we take it to be an uſcleſs Piece 
of Subtilty and Niceneſs in Mr. lol bs, when he 
maintains, that the Laws of Nature have no farther 
the Force of Laws, than as they are promulgated in 
Holy Scriptures by the Mord of Gd; and not as they 
are cr tain Conclufions apprehended by Reaſon, concerns 
ing the doing, or the omitting of Things. For, from 
the bare Dictates of Reaſon, we do not only under- 
ſtand, that the Obſervance of Nature's Laws is 
good and profitable to Mankind, but, likewiſe, that 
it is the Will and the Command of Gor, that Men 
ſhould govern their Actions by thoſe Rules ; which 
is ſufficient to the Eſſence of a Law. Tho' ſtill in- 
deed this Reply may be made, that natural Laws, 
even as they are the Dictates of Reaſon, cannot be 
conceived any otherwiſe than in the Manner of 
Speeches, Propolitions, or Sentences *, | 
As to Grotius's Definition © where he ſays the 
Law obligeth to that which is Right, we muſt ob- 
ſerve, that he ſuppoſeth ſomewhat to be Juſt and 
Right before any Rule or Law ; whence it muſt 
follow, that the Law of Nature doth not make what 
we call Right 5, but only denotes and points it out as 
a Thing already Exiſtent. Concerning which Hy- 
Ws we have already declar'd our Mind, Cap. 
11. F. 6. 

To conclude this Head, It is evident, that under 
the Name of Laws, not only thoſe are comprehended 
which belong to Juſtice, ſtrictly ſo called, directing 
us, upon a full and perfect Obligation *, to exhibit 
ſuch and ſuch Things to others ; but thole too which 
are concern'd about the other Virtues, and which 
d De Cive, Lib. iii. F. ult. 


This Uſage is not ill-grounded, for the Liberty which the Laws leave us to do, or not do, cert 
thing more than a negative Permifſion, See Note 2. on Paragraph 15. 


— 


ain Things, includes ſome- 


* This fully includes the general Notion of a Law. See the ſame Note. 
3 This Definition agrees only to obligatory Laws, i. e. which oblige us poſitively to act, or not. But we ſhall ſhew, in 


7 


our ſecond Note on F. 15. that the general Notion of a Law, taken in the full Extent of it, as tis 
there, comprehends, beſides that, a Permiſſion to act, or not act 


my Deſign to explain it 
in certain Caſes, as we judge convenient. I have given a 


more compleat and exact Definition, in my Notes on the Abridgment of the Duties of a Man and a Citizen, Lib. i. Cap. 1i. 5. 2. 


laſt Editions. Mr. Trewer has criticis'd if, in a Note upon the ſame Place, 


refer my Reader to F. 15. Note 2. following. 


but without well underſtanding my Thoughts. I ſhall 


+ To make the Arguings of the Author compleat, theſe Words ought to be added, But this is no Foundation for Mr. Hobbes's 


Hypo beit. In Effect, to form to ourſelves ſome Idea of the Princi 
it, there is no Occaſion to make Uſe of Words; theſe being only neceſſary, when we 


others. Thoſe Sentiments of Conſcience, which convince us 


there are Caſes in which we believe, 


or a Prince) will approve our Actions as agreeable to his Will. 
merly gave for preferring Chry/antes, 
1 enjoin him, but be does 
Cap. iv. 6. 6. 


ples of the Law of Nature, or to draw Conſequences from 
would communicate our 'Thoughts ta 


BM of the Obligation we are under, of acting according to that I 
are entirely independent of Language, and Revelation only confirms —＋ us. 0 G eat 


J ſhall add, that with regard to human Laws, 


or ought to think ourſelves oblig'd to do certain Things, without: ſ . 
and that only, becauſe we judge in 2 . 8 in Things, without any expreſs Command: 


on whom we depend, (as, for Inſtance, a Father, a Mater, 


| Aenophon informs us, that this was the Reaſon that Cy-us for- 
| to another of his Courtiers : He is not (ſays that Monarch) contented auith doing only at hat 
» of himſelf, whatever he judges ſerviceable to my Intereſt. "Emiila N 8 2, &c., Grroped., Lib. viii. 


2 575 22 by this, underſtands a Juſtice and Right, accompanied with Obligation: For as to the reſt, he does not de- 
e Ideas of Agreement and Diſagreement, which are founded in the Nature ot Things. See the preceding Part of this 


Work, Chap. ii. $. 6. Note 1. 


Lib. i. Cap. i. $. 9. Not. d 
6 To underſtand this 8 


As for Grotius, I have examin'd his Notions, in my Notes on his Book De Jure Belli et Pac, 


Diſtinction of perf2# and imperfe& Obligation, ſee Chap. vii. of this Book, F. 7, and Bosk iii. Chap. i 
5. 2, dc. See, alſo, what has been ſaid before, Chap. * 19. — P * er. „ 
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| CHA P. VI. 
Of the Rule of Morxar AcTions, or Law in General. 
The ConTEenrTs of every Section of the ſixth Chapter. 


1. A Law differs from Counſel. 

11. From a Bargain, or Covenant. 

11. And from Right. 

iv. What a Law is. 

v. What an Obligation. 

vi. How it comes to paſs that a Man is obliged. 

vii. No Man is obliged to himſelf. 

viii. He that is to be obliged, muſt have a Superior. 
1x. How a Man may lay an Obligation on another. 


E come now to conſider of that moral 
Rule, or Law *, by which moral Ac- 
tions are to be ſquar'd, and according 
to their Agreement, or Diſagreement, 

with which, they acquire peculiar Qualities *. And 

here we muſt take Care, in the firſt Place, accuratel 
to diſtinguiſh Law from ſome other Things, whic 
ſeem to bear ſome Relation to it, and which, for 
that Reaſon, are frequently confounded with it : 

And theſe are Ccunſel, Covenant, and Right. Now 

Law differs from Counſel in this, that by the latter a 

Man endeavours, with Reaſons taken ' tern the Na- 

ture of the Thing, to induce another Perſon to 

ſome Performance, or Omiſſion, over which Perſon, 
at leaſt, as to the preſent Buſineſs, he has no proper 

Power, ſo as that he can lay any direct Obligation 

on him, but muſt leave it to his Pleaſure and Choice, 

whether he will follow the Counſel, or not *. Yet 

Counſel, indeed, may adminiſter Occaſion to an Obli- 

gation, inaſmuch as it furniſhes a Man with ſome 

Knowledge, by which an Obligation may be pro- 

duc'd and increas d. Thus, a Phyſician cannot, by 

Virtue of any Power, or Command, order his Pa- 

tient to take ſuch Things, and to abſtain from 


others ; but while he ſhews one Thing to be condu- 


cive, and another pernicious to Health, the Patient 
is bound to embrace the former, and to avoid the 
latter ; not upon Account of any Right which the 
Phyſician holds over him, but by the Law of Na- 
ture, which commands every Man to take care of 
his own Life and Health. But Law, though it 
ought not to want its Reaſons, yet theſe Reaſons are 
not the Cauſe why Obedience is paid to it, but the 
Power of the Exactor, who, when he has ſignify'd 
his Pleaſure, lays an Obligation on the Subject to 


act in Conformity to his Decree, tho', perhaps, they 


do not ſo well apprehend the Reaſons of the Injunc- 
tion. To which Purpoſe Mr. Hobbes * thus expreſſ- 
eth himſelf; Cour! (ſays he) is a Precept, in which 


* Sce Book ii. Chop. i. d De Cive, Cap. xiv. F. 1. 
vis Ge-. 80 Ariſtotle Rhetor. ad Alex. Cap i, ii, iii. 


x. It can't be done by meer Force. 

xi. Nor by any Excellency of Nature alone, 

x11. What gives greater Force to an Obligation. 
x111. The Law-griver and Law ought to be known, 
xiv. What are the eſſential Parts of a Law, 

xv. What is the Permiſſion of a Law, 

xvi. The Matter of Laws. 

xv11. Who is obliged by a Law. 

XVIII. The Divifien of a Law. 


the Reaſon why we obey, is taken from the Thing pre. 


ſeribed : But Law, or proper Command, is a Precept, 


in which the Reaſon of our Obedience is taken from the 
Will of the Preſcriber. For no Man can ſay, Sic 
volo, Sic jubeo, ſo I will, and ſo I command; unleſs 


Stet pro ratione voluntas, 
his Will is his Reaſon. 


We obey Laws therefore, not principally upon 
Account of the Matter of them, but upon Account 
of the Legiſlator's Will. And thus, Law 7s the 
Injunftion of him, who has a Power over thoſe 10 
whom he preſcribes ; but Counſel, of him who has 10 
ſuch Power. To do the Things enjoin'd by Law, is 
Matter of Duty; to do thoſe appointed by Counſel, is 
Matter of free Pleaſure, The End of Counſel is directed 
toward him who receives it : And this End he is at 
Liberty to weigh and to approve. But tho? Lacy 
too has commonly ſome End directed towards thoſe 
who receive it, yet it does not leave them the Right 
of examining and rejecting this End, but actually 
determines it by enjoining it. Counſel is only given 
to thoſe who are willing to have it, but Law reaches th: 
unwilling. Laſtly, The Right of a Counſellor ceaſes at 
the Pleaſure of him who receives the Counſel! ; but the 
Right of a Law-giver cannot be taken away at the 
Pleaſure of thoſe on whom be impoſes the Law e. | 

II. Neither were thoſe Ancients accurate enough 
in their Expreſſions, who frequently apply to Laws 
the Name of Common Agreements *. For, beſides 
that, neither the Divine poſitive Laws, nor the 
Laws of Nature, had their Riſe from the Agreement 
of Men, and therefore that Title can only be attri- 
buted to civil Laws; even theſe are not properly 
Covenants and Agreements, tho' there was indeed 
ſome Intervention of Compact at the Original of 
Civil Power. It is plain, that the Grecians, as in 
their other politick Speeches, fo in this too, had an 
Eye to their own Democratical Governments ; in 


© Add. Digg. B. 17. Tit, 1. De Mandane. 4 geibir: 
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Our Author ought to have treated, in the Beginning of this Chapter, of the Neceſſity of a Law in general, i. e. have ſhewed, 
that it is not agreeable to the Nature of Man to live without ſome Law; which natural Order he follows himſelf, in his 4briag- 


ment of the Duties of a Man and a Citizen, Lib. i. Cap. ii. F. 1. 


See, alſo, what he fays, Lib. ii. F. 1. | 


1 So the Civil Law teaches, Memo ex confilio ebligatur ; etiamſi non expediat ei, cui dubatur ; quia liberum eft cuigue apud J 
explorare, an expediat ſibi confilium. Digeſt. Lib. xvii. Tit. i. Mandali. 7 * 

3 Kowzg orriiza;, x) epwonoyias, as the Greeks, almoſt every where, in their Writings, do. So Ariflotle defines the Law, AS 
eiche. Kab cmonoyiay xownr The wikews. A Law is an Order decreed by the common Agreement of a City, Rhet. ad Alexanar. 
Cap. i. See, alſo, Cap. ii. & iii. So {ſecrates calls an Act of Oblivion and Indemnity, ou!04xn ie, the Covenant of a City. 
Orat. adv. Callim. Diony/ius Halicarn. ſays, Turbixac hi xowng aidur TY; reps. i. e. Laws are the common Agreement of 
the City, Lib. x. Cap. iv. See, alſo, the Digeft. Lis. i. Tit. iii. de Legib. Senatuſque Conſult. & Longa Conſuet, Leg. i. C ii. 

4 Indeed, the End of Civil Laws is to engage Men to the Obſervation of certain Things, by a Motive more prevalent, 


than any natural Obligation, z. e by the Fear o 


Puniſhment, which the Breaker of them mutt expect from certain Perſons, in- 


velicd with an Authority over them. But ſuppoſe a Number of Men ſhould ſeparate themſelves from any Civil Society, ard 
agree together to obſerve certain Rules to act by, yet having no Sovereign Power, provided with ſufficient Abilities, to pun! 
Tranſgreitors, this Engagement could have no other Effect, than ſuch Agreements, as are made by natural Right, have, and. by 
Conſequence, could not oblige as a Law : For we might ſafely refuſe our Obedience, and it would become neceſſary to empleo) 
Force, to make us obſerve ſuch Regulations. But this would not be ſufficient to intimidate thoſe, who might be tempted to 
break them, and who might eaſily flatter themſelves with being able to make a good Defence, or imagine their Aggreſiors 1 
ſfrong enough to attack them, In this Manner I have explain'd what our Author ſays. Element. Juriſp ud. Univerſ. Pag pa 
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| chem the Name of Covenants an Agreements betore- , IV. In general, a Law may conven 
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CAP. VI. Of Law in general. F 
wk the Laws were made upon the Pro- faid to have a Right of doing * by that Law. Right 
Wc, a oilirace, with the enn and therefore, in this Senſe, denotes a Liberty; but 
＋ Command of the People, and ſo, as it were, Law includes ſome Bond and Engagement, by 
TY f Bargain or Stipulation they gave which our natural Liberty is reftrain'd 
in the Way of iently enough 
neg. Tho! indeed, neither upon Account of be defin'd, A Decree by which a Sovereign obligeth a 
— —_ Part of the People's coalnting; or agree- Subjett to conform his Actions to what he preſcribes ®, 
ing to them, can democratical Laws be properly We call it a Decree, not as it remains in the Mind 
{tPd Covenants. For this Agreement is only the and Will of the Party decreeing, but as it is com- 
Manner by which the ſupream Power, lodg'd in a municated to the Subject in ſuch a Manner, as to let 
general Aſſembly, exerts its Force; that being taken him underſtand the Neceſſity of his conforming to 
for the Will and the Decree of all, to which the it: And therefore the Term Decree is here equivalent 
reater Number gives Conſent. to Command. And we think it an indifferent Matter, 
So that the Efficacy of a Vote given in Council by whether one ſhould call a Law a Decree or a Speech, 
any Member about framing a Decree, is very diffe- 3 it be not eſteem' d neceſſary to it, that it 
rent from the Conſent, which a Man declares at his be promulgated either viva voce, or in Writing; 
Entrance on a Covenant: For in this laſt Caſe, a ſince it is ſufficient that the Will of the Legiſlator 
Perſon that diſſents is not bound, and the Party be any way made known to the Subject, tho" it 
cannot proceed without him : Whereas in the former ſnould only be by the internal Suggeſtion of Natural 
Caſe, even the diſſenting Party is tied and obliged Light. Therefore we take it to be an uſeleſs Piece 
by the Plurality of Votes. of Subtilty and Niceneſs in Mr. Hol bes, when he 
The remaining Points of Diſtinction between a. maintains, that the Laws of Nature have no farther 
Compact or Covenant, and a Law, are obvious. the Force of Laws, than as they are promulgated in 
For a C-mpatt is a Promiſe, but a Law is a Command. Holy Scriptures by the Word of God , and not as they 
In Compadis the Form of ſpeaking is, I will do ſo are cerlain Conclufions apprehended by Reaſon, concerns 
and ſo ; but in Laws the Form runs, Do thou ſo, ing the doing, or the omitting of Things. For, from 
after an imperative Manner. In Cmpacis, ſince the the bare Dictates of Reaſon, we do not only under- 
depend, as to their Original, on our Will, we Eſt ſtand, that the Obſervance of Nature's Laws is 
determine what is to be done, before we are oblig'd good and profitable to Mankind, but, likewiſe, that 
ro do it ; but in Laws, which ſuppoſe the Power it is the Will and the Command of Gop, that Men 
of others over us, we are, in the firſt Place, oblig'd ſhould govern their Actions by thoſe Rules; which 
to act. and afterwards the Manner of acting is de- is ſufficient to the Eſſence of a Law. Tho' ſtill in- 
termin'd. And therefore he is not bound by a deed this Reply may be made, that natural Laws, 
C:mpadt, who did not ireely tie himſelf by giving even as they are the Dictates of Reaſon, cannot be 
his Conſent ; but we are for this Reaſon oblig'd by conceived any otherwiſe than in the Manner of 
a Law, becauſe we ow'd an antecedent Obedience Speeches, Propolitions, or Sentences *. _ 
to its Author *. | | As to Grotius's Definition ©; where he ſays the 
III. As for the Term of Rigbt, as it imports a Law obligeth to hat which is Right, we muſt ob- 
Power of acting granted, or left free by the Laws, ſerve, that he ſuppoſeth ſomewhat to be Juſt and 
we muſt take care not to let it paſs for the ſame Right before any Rule or Law; whence it muſt 
Thing as the Law itſelf : That is, When we are follow, that the Law of Nature doth not make what 
ſaid to have a Right by the Divine Law of doing we call Rights, but only denotes and points it out as 
ſuch or ſuch a Thing, we muſt not imagine that the a Thing already Exiſtent. Concerning which Hy- 
ſame Thing is injoin'd and commanded by the Di- potheſis we have already declar'd our Mind, Cap. 
vine Law, and that therefore we may fairly do it, li. F. 6. 
tho* it ſhould be forbidden by the Laws of Men. To conclude this Head, It is evident, that under 
For, ſince a Man hath a Power of doing all ſuch the Name of Laws, not only thoſe are comprehended 
Things as can proceed from his natural Abilities, ex- which belong to Juſtice, ſtrictly ſo called, directing 
cept thoſe which are forbidden by ſome Law, hence, us, upon a full and perfect Obligation *, to exhibit 


by common Cuſtom of Speech, thoſe Things which ſuch and ſuch Things to others ; but thoſe too which 
are not prohibited by ſuch or ſuch a Law, we are are concern'd about the other Virtues, and which 


2 Vide Hobbes loc. cit. F. 2. Add. Grot. Annot. in Matth. Inſcript. vocab. xau Ma. d De Cive, Lib. iii. 5. ult. 
© Book i. Chap. i. F. 9. 5 | 


* 


* This Uſage is not ill-grounded, for the Liberty which the Laws leave us to do, or not do, certain Things, includes ſome- 
thing more than a negative Permiſſion. See Note 2. on Paragraph 15. 


* This fully includes the general Notion of a Law. See the ſame Note. 

3 This Definition agrees only to obligatory Laws, i. e. which oblige us poſitively to act, or not. But we ſhall ſhew. in 
our ſecond Note on F. 15. that the general Notion of a Law, taken in the full Extent of it, as tis my Deſign to explain it 
there, comprehends, beſides that, a Permiſſion to act, or not act, in certain Caſes, as we judge convenient, I have given a 
more compleat and exact Definition, in my Notes on the Abridgment of the Duties of a Man and a Citizen, Lib. i. Cap. li. 5. 2. 
laſt Editions. Mr. Trever has criticis'd if, in a Note upon the ſame Place, but without well underſtanding my Thoughts. I ſhall 
or = * to F. 15. Note 2. following. | 

o make the Arguings of the Author compleat, theſe Words ought to be added, But this is no Foundation for My. ; 
Hyporhefis. In Effect, to form to ourſelves ſome Idea of the Principles of the Law of Nature, or to draw 2. 8 
it, there is no Occaſion to make Uſe of Words; theſe being only neceſſary, when we would communicate our houghts to 
others. Thoſe Sentiments of Conſcience, which convince us of the Obligation we are under, of acting according to that Law 
are entirely independent of Language, and Revelation only confirms them to us. I ſhall add, that with regard to human Laws, 
there are Caſes in which we believe, or ought to think ourſelves oblig'd to do certain Things, without any expreſs Command ; 
and that only, becauſe we judge in ourſelves, that ſome Superior, on whom we depend, (as, for Inſtance, a Father, a Maſter. 
or a Prince) will approve our Actions as agreeable to his Will. Nenophon informs us, that this was the Reaſon that Cyrus for- 
merly gave for preferring Cogn to another of his Courtiers : He is not (ſays that Monarch) contented with doi only what 

1 


8 = AY be does, of himſelf, whatever he judges ſerviceable to my Intereſt. "Emiila N 8 18, &c., Giroped. Lib. viii. 


5 The Author, by this, 


ay the des oe 27 a Juſtice and Right, accompanied with Obligation: For as to the reſt, he does not de- 


and Diſagreement, which are founded in the Nature of Things. See the preceding Part of this 


Work Chap. ii. F$.6. Note 1. As for Grotius, I have examin'd his Notions, in my Notes ; 
. I ns 0 » Vo . », 7 On his Bo k 
Lib. i. Cap. i. F. 9. Not. 3. and 5. 10. Not. 4. * ok De Jure Belli et Pac. 


g 5s To underſtand this Diſtinction of fe and imperf:# Obligation, ſee Chap. vii. of this Book, 5. 7. and Boak iii. Chap. iv. 
fail before, Chap. i. F. 19. concerning Power, 


2, Ke. See, alſo, what has been 


extend 


58 
extend no farther than the Agent's own Perſon. 
For which Reaſon Laws may, and frequently are, 
made againſt Drunkenneſs *, and other kinds of 
Imtemperance, which Vices are ſo very prejudicial to 
the Parties committing them. The ſame muſt be 
held as to * Sumpluary Laws, which preſcribe the 
Meaſure of Expences in Victuals, Cloaths, Building, 
and other Furniture or Proviſions. In which Par- 
ticulars, if any Man offends, he doth no one an 
Injury, provided he defray the Charges out of his 
own Stock : And yet there's no Queſtion to be 
made, but that a Subject may, by Laws, be obliged 
to Frugality, which conduceth ſo highly to every 
Man's Intereſt and Advantage. 

V. But ſince in the Definition of Laws it hath 
been aſſerted, that they proceed from a Superior, 
and that they have in themſelves the Power of 
obliging, it ſeems neceſſary that we here ſhew what 
Obligation is, and whence it ariſeth; as, alſo, who is 
capable of receiving an Obligation and how one 
Man can olige another, or, which is the ſame thing, 
how it comes to paſs that one Man may, by Virtue 
of his Authority and Command, enjoin another ſuch 
and ſuch Duties. 

Obligation, then, we have already defin'd, Cap. i. 
$. 21. as a moral operative Quality, by which a Man 
is bound to periom ſomewhat, or to ſuffer ſome- 
what. In thus defining Obligation, we conſider it as 
it inheres in the Perſon obliged. Biſhop Cumber- 
land, Chap. v. F. 27. in his Definition proceeds ano- 
ther way, conſidering Obligation as it is an Act of 
the Legiſlator, by which he ſhews or declares, that 
Actions conformable to his Laws are neceſſary to be 
done by the Perſons for whom the Laws are or- 
dain'd. The Reman Lawyers call it * the Bond of 
the Law, by which we are neceſſarily tied to this or 
that. For, by Means of it, a kind of moral Bridle 
is put upon our Freedom of Action, ſo that we can- 
not rightly take any other way than what we are thus 
guided to Not that it can ſo far reſtrain Men's 
Wills, do render them unable to ſteer a different 
Courſe. ho' at their own Peril: For in this Senſe 
Arrian*s * \ſiertion will ever hold true, IIęoc igt eg 
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— oh nadel xvei Gp, No Man ts Maſter of another, 
ill, 

Now, altho* there are many other Things which 
have an Influence on the Will, in bending towarg; 
one Side rather than the contrary, yet Obi a 
hath this peculiar Force beyond them all, thy 
whereas they only preſs the Will with a kind gf 
natural Weight or Load, on the Removal of which 
it returns of its own Accord to its former Indiffe. 
rence ; Obligation affects the Will in a moral Wa 
and inſpires it inwardly with ſuch a particular Senf. 
as compels it to paſs Cenſure itſelf on its own Ac. 
tions, and to judge itſelf worthy of ſuffering Evil, 
if it proceeds not according to the Rule preſcrib'g, 
And hence alone we may underſtand how ſufficient 
the Strength of the O4/;gation is to the bending and 
inclining the Will; ſince there's nothing but the 
Thoughts of that Good or Evil 5, which our Ac. 
tions may bring on ourſelves or others, that can lay 
any Neceſſity ot ſuch a Performance, or of ſuch an 
Omiſſion, upon the Mind of Man, whilſt in Debate 
about future Concerns ; ſuppoſing that the'Will i; 
allow'd its proper Liberty, and that ſuch Actions 
are to be exerted, as may be properly imputed tg 
the Agent. And in this Reſpect chiefly, Olli gata 
differs from downright Compulſion, that altho' both 
do ultimately repreſent ſome Object of Fear, yet 
Compulſion only ſhakes the Will with an external 
Force, and drives it on to the Choice of an ungrate- 
ful Thing, by the bare Senſe of an approaching 
imminent Danger: Whereas Oligation doth farther 
engage the Perſon to acknowledge, that the Evil 
denounc'd againſt the Tranſgreſſion of ſuch or ſuch 
a Rule, doth not undeſervedly fall upon him, ſince, 
by obſerving the Rule, he might have declin'd and 
eſcap'd it. 

VI. As to Man's being capable of receiving Ol. 
ligaticn, one Reaſon how he comes to be ſo is, be- 
cauſe he is endu'd with Will, which can turn to 
either Side, and ſo guide itſelf by a moral Rule; 
unlike thoſe other Beings, which, by ſome intrinſ- 
cal Conſtraint, are determin'd to one and the ſame 
Way of acting. Whence it follows, that ſo far 2s 
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1 To this we may reter a law ol Zalucus, commanding, That whe/cever hafpfening to be indiſpos d, ſhould drink pure 
line, units upon the Ade ice of a Phyſician, tho he recover d, ſhould ſuffer Death, for excerding the Bounds of Temperance with- 
out expreſs Orders. Which Penalty was, no Doubt, unreaſonably ſevere. Alton. in V. H. Lib. ii. Cap. xxxvii. But the learn- 
ed Dr. Bentley is of Opinion, that all the Laws, which paſs under the Name of Zalucrs, and of which we fird divers Frag 
ments in Authors, are al forged. See his Engliſh Diſcourſe on Phalaris, Pig. 335. and New:ll. de Repub, des Leit. by Mr. Ba- 
nard, June 1699. Art. v. 

2 The Author wil! treat of them Lib. viii. Cap. v. $. 3. There is a curious academick Diſcourſe upon this Subject, among 
his more choice academick Diſſertations (which 1 ſhall ſometimes quote) printed at Lunden in Sweden, Auns 1675, and reprint- 
ed at Amſterdam, under the Title of Anale#a Politica, i. e. Politick Fragments, ſome Years ſince, (if I miſtake not in 698) 

3 This is the Effect of all Laws ob/zgatory ; for as for the Laws of /imple Permiſſion, of which we ſhall ſpeak Note 2. F. 5: 
their Effect is to give a moral Right, or Power, to have particular Things certainly and lawfully, or to do and require certain 
Actions of another, if we judge it convenient. See Chap. i. F. 19, 20. aforegoing. 

„This Author gives the general Definition of the »/tirztes, which properly reſpects Payments, or all other Engagements, 
which Men enter into of their own Accord, with Relation to another; for thus it runs, Obligatio eft Juris vinculum, quo nec. 
rate aftringimur alicujus rei ſolvende, ſecundum noftre civitatis Jura. Inſtitut. Lib. iii. Tit. 14. princ, 

S This is the Opinion of Biſhop Cumberland, whoſe Words our Author tranſcribes. Another Eng/ifman, in a Work, which 
we hoped would have been tranſlated into French, embraces the ſame Notion. According to him, the Duty or Obligation of 
a Man can be nothing elſe but a Reaſon and Motive, propos'd in a proper Manner, and neceſſarily determining him to chooſe 
and prefer one Manner of acting before another; and this Reaſon, or Motive, can be no other, than a greater Degree of 
Miſery to be avoided, or Happineſs to be attained ; which can't be avoided, or gained, by acting after any other Manner, 
He owns no other Obligation, and if there be any other, he believes, that, if it be looked into with Care, it will be found to end 
in that. Mr. Bernard expreſſes Dr. Gaſtrel's Senſe after this Manner, in his Now. De la Rep. des Lettres, April 1700. But here 
the Motive of Obligation, or that which ſtrongly influences us to ſubmit to it, is confounded with the Foundation of Ob/igati- 
ox, or the Reaſon why we hold ourſelves indiſpenſibly bound to do ſuch or ſuch a Thing. Now this Reaſon is no other, 
than the Will of a Superior, whoſe Power, with regard to our Happineſs or Miſery, ſerves to influence our Will, ſo as to de- 
termine it, actually, to what is our Duty. It is true, theſe two Things are commonly join'd together, and, indeed, they 
are inſeparable, as far as relates to the Duties of the natural Law: But we muſt not, on this Account, confound them, ® 
many do, to follow the Notions of this Exglis Writer, and others of the ſame Nation. This would be to reduce every Thing 
to our own Utility, to confound what is je with what is profitable, and, by that Means, give Room to dangerous Miſtakes. 
Beſides, the Motive of Ci may ceaſe, and the Duty remain; as is eaſy to prove, by a ſenſible Example drawn from h- 
man Laws (for, with regard to divine Laws, the Caſe cannot be ſuppos'd to exiſt). Let us ſuppoſe a Prince, unjuſtly depriv'd 
of his Authority and Power, and in no Condition to do them Good or Harm, but does this abtolve them from their Aegi. 
ance ? As for what concerns the Obligation of natural Laws, founded only on the Will of Gop, tho' always attended with the 
moſt powerful Motive of Urility ; I have eſtabliſh'd this Diſtinction at full Length, in my Reflections on the Fugement d un 
anonyme, or the deceas'd Mr. Leibnitz, I ſee no Reaſon, ſince, to alter my Opinion, nor to defend what I have prov'd, ſuf. 
ficiently to convince every attentive and unprejudic'd Reader, | 


no 
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CHAP. VI. 


ty is interpos'd by any external Principle, 
+ toy — hang 4 to be perfectly free, and to 
have a Power of doing all thoſe Things which fall 
within the Sphere of his natural Strength and Abi- 
lity. Nay, when he hath once determin'd and re- 
ſolv'd with himſelf, or when he hath once made any 
Choice, yet in the Determination, Reſolution, or 
Choice, conſider'd ay as they proceed from the 
Will, there is no ſuch Force, but that he may, at 
his Pleaſure, rightly change or relinquiſh them 
unleſs there intervene ſome outward Reſtraint, for- 
bidding any Alteration- of the Will, when once 


| ſettl'd and declar'd ; for a Man, upon once ſignify- 


ing his Will and Purpoſe, may put himſelf under 
ſuen a Condition as —— it ſhall 4 unlawful for him 
afterwards to recede. | 

Now a Man is ſuppos'd to have chang'd his Will, 
not only when he expreſly declares his preſent Diſlike 
of his A Choice, but, likewiſe, when he hath 
done any Thing inconſiſtent with his preceding Re- 
ſolution. And from this Principle may be deduc'd 
the greateſt Part of what the Civilians deliver con- 
cerning Repentance, or the altering of a Purpoſe. 
For, it we enquire after the general and ultimate 
Cauſe, why to repent of a Deſign ſhould, in ſome 
Acts, be lawful, in others not, we ſhall find it to be 
no other but this, that ſome Acts are attended with 
an external Bond, which forbids any Change of 
Purpoſe once declar'd; whereas in the reſt, the 
Will is left to the Exerciſe of its intrinſick Liberty. 
The former Caſe uſually happens, when, upon Sup- 
poſition of a Change in one Man's Reſolution, ſome 
other Man would be highly injur'd and prejudic'd, 
and ſo Occaſion would be adminiſtred to the break- 
ing off of all Society and Commerce amongſt Men. 
And therefore from a Signification of the Will, this 
other Man is ſaid. 10 obtain a Right, by Means of 
which he is now impower'd to make the promiſing 
Party ſtand to his Word, and upon Detault ma 
proſecute him by Force, either ſuch as he himſelt 
can exert, or ſuch as proceeds from the ſupream 
Ruler, according as the Perſons live, either in a 
State of Nature, or of civil Society. Therefore, 
when upon Declaration made of my Will, another 
Man doth not obtain a Right over me, I am then at 
Liberty to repent of what I have done. And ſuch 
a Right over us is then not obtain'd, when the So- 
vereign, under whoſe Power we live, hath not 
given another Man Authority to require and exact 
that from us, which we have ſignify*d as our Inten- 
tion . And hence it appears, why poſitive Laws 
may be repeal d by him that enacted them; becauſe 
they do not convey to the Subjects any ſuch Right 
upon the Legiſlator, by Virtue of which they may 
demand and require their Continuance. Tho” ſome 


* Vide Cicero. ad Attic, Lib. iii. Ep. xxiii. 


. d Lib. ii. Cap. xxiv. Ed. Oxon. p. 98. 
p. 479. * Vid. Cad. Lib. v. Tit. viii. / ex re/cripto nuptiæ petantur. 
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Commonwealths have endeavour'd tv preſerve the 
Perpetuity of their Laws ?, by obligin the Mem- 
bers to declare upon Oath, that they will not conſent 
to their Alteration. Nay, tho' at the End of the 
Statute or Ordinance, a Clauſe ſhould be affix'd, 
pronouncing all Decrees that may hereafter be made 
contrary to this, to be null and void, yet ſuch a 
Clauſe cannot hinder the altering or reverſing of a 
Law by which no Man has obtain'd a Right. For 
*tis abſurd that a former Decree ſhould diſannul a 
latter ; ſince abſolute Power cannot bind and reſtrain 
itſelf ; and ſince that which is in its own Nature 
ſubje& to change *, cannot be made fix d and irre- 
vocable *®. The Athenians in Thucydides *, laid up a 
thouſand Talents in the Citadel, denouncing a capi- 
tal Penalty againſt him who ſhould either decree or 
perſuade the I" that Money to any Uſe, 
except in Caſe the City were attack'd by a hoſtile 
Fleet : And yet, upon the Revolt of the Inhabitants 
of Chios, their Fears engag'd them to repeal that 
Decree *. When Princes? add exprefly in ſome 
of their Conſtitutions, that altho* they ſhould here- 
after order any Thing to the contrary in a particular 
Edict, yet the Magiſtrates and Judges ſhall not 
obey or regard any ſuch Command, this Addition 
doth by no Means amount ſo high, as to prove 
they may not abrogate ſuch Conſtitutions, but rather 
ſhews, that the latter Orders are not ſerious, or that 
they dropt from them unawares. And ſometimes 
by this ſubtil Artifice they cut off and prevent the 
Importunities of ſaucy Petitioners, whom perhaps 
it would not be ſafe for them abſolutely to deny *. 
But there's need of diſtinguiſhing very nicely be- 
tween the poſitive Law itſelf, and that Right which 
it occaſions to be obtain'd. The Law itſelf may 
be diſannull'd by the Author, but the Right acquir'd 
by Virtue of that Law, whilſt in Force, mult till 
remain : For, together with a Law, to take away 
all its precedent Effects, would be a high Piece of 
Injuſtice : For Example, 1 it were a Law 
in any State, that as a 7 Man diſposd of bis Poſſeſſions 
by Will, ſo the Right to them ſhould ſtand. It would 
be very fair, in this Caſe, for the Sovereign to re- 
trench this Liberty of Teſtaments, and to order that, 
for the future, all theſe Inheritances ſhall paſs to the 
Heirs at Law. Yet it would be unreaſonable to 
take away from Perſons what fell to them by Will, 
whilſt the former Law was in Uſe and Vigour. 
And by the ſame Rule we may judge of that Action 
of Pope Boniface VIII. when, out of Hatred to Philip 
the Fair, King of France, he recall'd all the Indul- 
gences which his Predeceſſors had granted to the 
French Nation; which Harry Stephens hath ſo juſtly 
ridicuPd in his pleaſant Apology for Herodotus e. 


© Ibid, Lib. viii. Cap. xv, 
* Cap. xl. | 


A 


* . 


Id is a Rule of the Roman Lawyers, Nemo poteſt mutare conſilium ſuum in alterius injuriam, i. e. NM. * a 2 
Purpiſe ts amtber's Projutce. igel. Lib. 1. Tie, wil. Be diverts Reg lat. Lay tnnv. F 


We ſhall, hereafter, treat of ſeveral Caſes, in which 'tis lawful for a Man to change his Opinion or Intentions, See chiefly 


Lb. iii. Cap. vi, vii. 
3 See Book iv. Chap. ii. f. 17. N. 2. following. 


+ If Kings were infallible, as they would, in the Caſe before us, alwa k | 
| ; ys take proper Meaſures, and command nothing but 
o_ 1 for the great Advantage of the State, we might then believe, that whatever Laws and Orders they make, would Aer, 
= Alteration; but ſince the contrary is evident, by Experience, it is as abſurd, as prejudicial to a Society, to affirm, That 
at is once reſolved and eſtabliſhed, in what Manner ſoever it is done, ſhould always continue in Force, whatever Inconveni- 


ences may ariſe from it. 


The ancient Kings of Perſia, whoſe Laws were looked upon as unalterable, found themfelves often 


rn, + to = their Effect by ſome latter Edicts, (See Ef. viii. 8, &c.) and the Princes, who, in all Times, have acted upon 

—4 . e, altho' ſecretly, muſt eaſily obſerve the bad Conſequences of it, if they were careful to do their Duty, unleſs they 
' 3 with a good Opinion of themſelves, and puffed up with a falſe Notion of Grandeur. 

* ” r. Hertius's Diſcourſe, entitled, De Lege, Clauſuld, ut nt abrogari unquam pofſit, munita, i. e. Of a Law flrengthen:d4 
% Ulauſe, that it ſhall not be repealed, which is the firſt of his third Tome of ſmall Tracts and Comments. 

5 „ = Civil Law, new Laws and new Conſtitutions have no Force but for the future, they meddle not with what's 

r Words import, Leges & Conflitutiones futuris certum eft dare for mam negotiis, non ad fafta præterita revocari. 


9a. Lib. i. Tit. xiv. De Legib. & Conflitu 
N i. J t. F. 13. Sc. of the Pr 
Fg t is a Law of the twelve Tables, U. 
aitut, Lib ii. Tit. xxii. De Lege Falcid. in 


No” 


\ 


inaries. 


Principum, Leg. vii. See. Mr. Douar's Civil Laws, according to the Order of Na- 


que legaſſet ſuæ rei, ita jus efto, i. e. As every Man bequeaths his Goods, let Right be. 
the Beginning. See, alſo, Digeſt. Lib. I. Tit, xvi. De werbor, Significat. Leg. xx. 
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We muſt take Care, likewiſe, to diſtinguiſh the 
other Acts of Sovereigns from their Laws, left any 
ſhould imagine that all their juft Donations, Alie- 
nations, or Compacts, may be retracted by them- 
ſelves, or ', by their Succeſſors. For upon theſe 
Acts a Right is obtain'd by other Men, which ought 
not to be taken from them againſt their Confent. 
Hence it appears, that when a Man renounceth his 
Right, it is not neceſſary to add expreſly, that nei- 
ther he nor his Heirs will do hereafter any Thing 
contrary to that Renunciation ; and that if they do 
attempt any ſuch Matter, it ſhall be eſteem'd void. 
For, fince in Deeds of this Nature, a Man plainly 
declares his receding from his Right to any Thing, 
and profeſſeth to tranſlate it on another Perſon, it 
would be evident, without that additional Clauſe, 
that he cannot (with any Force or Effect) after- 
wards diſpoſe of that Thing, having no longer any 
Right or Title to it. And for the ſame Reaſon, 
becauſe whilſt the Teſtator lives, no Man hath ob- 
tain'd a Right by Virtue of his Teſtament, he ma 


fairly alter it, even tho? he had ſtrengthen'd it wit 


a Clauſe, declaring all Wills that ſhould hereafter 
be made to be invalid. For this indeed carries 
Grounds enough to make us preſume the latter Will 
did not proceed from his ſerious Intentions ; yet if 
that very Clauſe be revok'd in that latter Will, the 
former will be of no Virtue or Efficacy. And ſo 
in Deeds and Inſtruments of Conveyances, and other 
Contracts, if a Diſpute ariſe about any Point, that 
which bears the latter Date ſhall take Place of that 
which was made firſt, 
VII. From what has been ſaid, we may, likewiſe, 
ther the Reaſon why a Man cannot be oblig*d to 
imſelf, or why he cannot enter into any Agreement 
or Promiſe purely directed to his own Perſon, no 
other Party being concern'd with him. For he 
who obtains a Right by any Obligation, may fairly 
wave that Right, when, by ſo doing, he injures not a 
third Perſon. But now in this Cale the obliged and 
the obliging Party, or he that owes the Right, and 
he that obtains it, are one and the ſame. Therefore 
ſhould a Man never ſo much reſolve to oblige him- 
ſelf, yet the Obligation would be in vain, ſince he 
could excuſe himſelf from Performance at his Plea- 
ſure : And he that can diſpenſe with himſelf in this 
Manner, is actually free. Beſides, fuch an Obliga- 
tion could be of no manner of Uſe ; becauſe when 
a Man gives or denies any Thing to himſelf, he 
neither gets by the Performance, nor loſeth by the 
Omiſſion “. 

But whereas it is ſometimes ſaid, that a Man 1s 
obliged to preſerve himſelf *, the Meaning of this 
is no more, but that the Exerciſe of that Obligation, 
inherent in every Man, is terminated in a Man's own 
Perſon, but it hath, likewiſe, a reference to Gor, the 
Author of natural Law, as to him who hath a Right 
of requiring the Performance of that Obligation, 
and of puniſhing its Neglect: And therefore a Man 
is ſo far bound to conſult his own Preſervation, as 


= Add. Senec. de Benef. Lib. v. Cap. vii, &c. 
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he is a Servant of Gop, and a part of human So- 
ciety, to which, by the Divine Command, he ought 
to ſhew himſelf a uſeful Member. In the ſame 
Manner as a Maſter may rightly puniſh his Servant 
and a Sovereign his Subject, who hath render'd him. 
ſelf unfit to diſcharge his proper Labours and Em. 
ployments. Neither is this Maxim, that a Per(zy 
cannot oblige himſelf, confin'd to ſingle Men, but ex. 
tends to whole Bodies and Societies 5, As for that 
which ſome Authors urge about a Man's ſwearing to 
himſelf, That he will, for Inſtance, refrain from 
this or that Enormity, to which his evil A PPetites 
incline him, this Obligation bears the Nature of 3 
Vow, the exacting of which appertains to Almighty 
Gop ®, 

VIII. Another Reaſon why, ſince the Will of 
Man is capable of conforming to a Rule, ſuch a 
Rule may be preſcrib'd to it, and an Obligation 
laid on it thus to conform, is, becauſe he is un- 
der the Command of a ſuperior Power. Theſe two 
Conditions put together, render Men liable to Oh. 
ligations, proceeding from eternal Principles. For 
when the Powers of any Agent are ſo tied up by 
Nature to an uniform way of acting, as that it 
cannot, by its inward Motion, ſteer a different Courſe, 
the Action thus produc'd is rather phy/fical than mr. 
ral, and ariſeth rather from Neceſſity than from Ob. 
ligation. And, on the other hand, where a Perſon 
acknowledgeth no Superior, there can be no eſſential 
Principle apt to reſtrain his inward Liberty. And, 
altho* ſuch an one ſhould never ſo exactly obſerve a 
certain Method of proceeding, and conſtantly re- 
frain from ſome kinds of Actions, yet this would 
not be taken for the Effect of any Obligation, but 
of his own free Pleaſure. It follows then, that he 
alone is capable of Obligation, who * can have 
Knowledge of a Rule preſcrib'd him, and hath a 
Will 7 intrinſically free, able to ſteer contrary ways; 
which Will muſt, however, when a Rule is enjoin'd 
it by a Superior, be ſenſible that it ought not to re- 
cede from it. And that ſuch is the Nature of Man, 
every one's Obſervation may inform him. 

IX. Obligations are laid on human Minds properly 
by a Superior, that is, by ſuch an One as not only 


hath ſufficient Strength to denounce ſome Evil ; 


,/againſ{t us upon Non-compliance,? but hath, likewiſe, 
= Reaſon to require the retrenching of our Free- 
ills by his own Pleaſure. For when any one is 
endued with theſe Qualifications, ſo ſoon as he ſhal 
command any Thing, and ſhall farther ſignify the 
good and evil Conſequence on Obedience and Diſo- 
bedience, there muſt needs ariſe, in the rational Fa- 
culty, a Fear mixed with Reverence, the former 
proceeding from his Power, the latter from the 
Conſideration of ſuch other Reaſons, as without 
that Motive of Fear, and barely by way of Counſel, 
ought to prevail on us to embrace the Command. 
Hence we conceive, that the Right of impoſing 
Obligations on another, or, which comes to the 
ſame Thing, the Right of commanding another, 


» Com. Felden ad Grot. Lib. ii. Cap. xiii. $. 1. : 


8 —— 


— _ 4 


1 See Lib. viii. Cap. x. following. 


2 Conſult here my Remark on Grotius, De Jure Belli et Pac. Lib. i. Cap. iii. F. 18. Note 4. 
3 The laſt Editions, even that of 1706, which M. Hertius publifh'd, have it pofteriori derogabit., But in the firſt Edition, and 


in the Elemer. de Univ. Furiſp. Univ. the Paſſage is right, Poſterius priori derogabit. See Lib. v. Cap. xii. F. 6. 


+ That is to ſay, That Man is the Object of the Duties which reſpect himſelf, but not the Foundation of them; and if 
he is obliged to preſerve himſelf (for Example) or improve himſelf, he is not the Cauſe of it preciſely, as if he could h 
an Obligation upon himſelf, but becauſe Gop will have him do ſo. See Lib. ii, Cap. iv. F. 16. 

5 This is, becauſe theſe Bodies are looked _ as a ſingle moral Perſon. See what is ſaid above, Chap i. F. 13. 

ed 


6 "Theſe Words ought to be added, acknow 


ing a Superior, can———and the Author himſelf has not omitted them in his 


Abridgment of the Duties of a Man and a Citizen, Lib. i. Cap. ii. F. 4. where the reſt of this Sentence is found Word for Word. 
7 See Paragraph 4. of the Chap. of the Abridgment juſt cited, in the Note of the laſt Editions. 
Force, properly ſpeaking, has no Share in the Foundation of Obligation : It ſerves only to put the Superior in a Condition te 


make good his Right. 


9 See what I have ſaid upon this Place, to defend my Author againſt the unjuſt Criticiſm of the deceas'd M. Leibnitz. Jus“ 
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CAP. VI. 


of preſcribing Laws, doth not ariſe barely from 
— or from the ſuperior Excellency of Na- 
ture *. Strength, indeed, may, of itſelf, ſo far bend 
me contrary to my Inclinations, as to make me 
chooſe rather, for a while, to obey another's Will, 
than to venture the Experience of his Force : But 
this Inducement ceaſeth, when once the Fear 1s 
over, and I ſhall then have no Reaſon why I ſhould 
not act rather according to my own Pleaſure, than 
according to his. And where a Man can bring no 
other Argument for my Compliance to his Orders, 
but Force and Violence, nothing hinders, but that, 
11 1 judge it expedient for my Affairs, I may try all 
Means to repel the Violence, and to aſſert and vin- 
dicate my own Liberty *. | | 
X. It may not be improper here, to examine that 
Aſſertion of Mr. Hobbes, which he hath laid down in 
his Book, De Cive *, and which runs thus, in the 
Engliſh Improvement of his Leviathan *®. The Right 
of Nature, whereby GOD reigneth over Men, and 
puniſheth thoſe who break his Laws, is to be deriv'd, 
not from his Creating them, as if he requir'd Obedience, 
as of Gratitude for his Benefits, but from his irrgſiſti- 
ble Power, The Argument, with which he defends 
this Notion, is carried on to this Purpoſe: All 
« Right over others being either by Nature, or by 
Compact, that Right may be ſaid to be granted 
c by Nature, which Nature doth not take away.“ 
Now ſeeing all Men, by Nature, had a Right to all 
Things, they had a Right every one of them to reign 
oven all the reſt. But becauſe this Right could not be 
obtain'd by Force, it concern'd the Safety of every one, 
laying afide that Right, to ſet up Men with ſovereign 
Authority, by common Conſent to rule and defend them : 
Whereas if there had been any Man of Power irre- 
fiſtible, there had been no Reaſon why he ſhould not, by 
that Power, have ruPd and defended both himſelf and 
them, according to his own Diſcretion. To thoſe there- 
fore, whoſe Power is irreſiſtible, the Dominion of all 
Men adhereth naturally by their Excellence of Power; 
and, conſequently, it is from that Power, that the King- 
dom over Men, and the Right of afflicting them at his 
Pleaſure, belongs naturally to Almighty GO D, not as 
Creator and Gracious, but as Onnipotent, Now in 
this Diſcourſe there are ſeveral Things that deſerve 
to be cenſur'd. For, in the firſt Place, it may be 
queſtion*d, whether or no thoſe two Expreſſions, 
A Right of Sovereignty (upon Account of Strength) 
is granted by Nature, and, A Right of, &c. is not 
taken by Nature, hang very well together. Becauſe 
in moſt Cafes, my not taking away a Thing is by 
no Means an Argument, that I therefore grant it. 
And ſince, not to be taken away, and to be granted, 
are different Things; ſuch a Right may ſeem to be 


a Chap. xv. F. 5. b Pag. 187. 
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© Vide De Cive, Cap. i. F. 7. 
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granted by ſome other Principle than Nature, tho? 
Nature doth not tate it away. Beſides, that Maxim, 
All Men by Nature had a Right to all Things *, ought 
to be interpreted with great Caution. By Kg , 
he means the Liberty which every Man hath ot 
uſing his natural Faculties according to Reaſon. 
Therefore his Principle, in a ſound Senſe, will 
amount to no more than this; By Nature, that is, 
upon the Removal of all Law, every Man may 
fairly uſe his natural Strength againſt thoſe whom his 
Reaſon inſtructs him thus to deal with, for the ſake 
of his own Preſervation. But it doth not hence 
follow, that barely by natural Strength an Oz/iga- 
tion, properly ſo call'd, may be laid on another: 
For to compel and to oblige, are very different Mat- 
ters; and tho? natural Strength be ſufficient for the 
former, yet the latter cannot be perform'd by that 
Superiority alone. For, even according to Mr. 
Hobbes's own Notion, as one Man hath a Right of 
compelling others, ſo thoſe others have a Right of 
reſting bim. But now Obligation cannot ſtand with 
a Right of reſiſting ; becauſe it preſuppoſeth ſuch 
2 as inwardly affecting Men's Conſciences, 
make them conclude, by the Judgment of their own 
Mind, that they cannot honeſtly, and therefore rightly 
reſiſt. And though it be irrational, to contend vio- 
lently againſt a ſuperior Strength, and by that Means 
to draw upon ourſelves * greater Miſchiefs; yet 
there remains in us a Right of trying all Ways, 
either to drive off the Force, by the dexterous Ap- 

lication of other Force, or to elude it by Subter- 
— and Eſcape : But neither can this Right conſiſt 
with that Obligation which is preciſely ſo term'd, 
and which Grotius commonly oppoſeth to Ex!rinſe- 
cal 5, Sothat, on the whole Matter, by bare Force, 
not the Right of Reſiſtance, but only the Exerciſe 
of it, is extinguiſn'd. We may explain the Point 
by the Caſe of Brutes, with which we Men live in a 
lawleſs State : Now thoſe of them which we can 
maſter by our Strength, we lay hold on, and em- 
ploy in our Service; but if any of them eſcape our 

ower, we are not apt to complain of any Injury 
receiv'd from them. Nor can it be here re lied 
that Brutes are not capable of Obligation; and that 
therefore they cannot be tied and engag'd any other 
Way, than by Strength: For Mr. Hobbes himſelf 
acknowledgeth, That a Captive in War, although 
capable of Obligation, yet is under none, whilſt he 
is reſtrain'd only by natural Bonds, and before the 
Interpoſition of any Faith, or Compact; and that 
therefore, ſuch an one may give his Conqueror the 
ſlip, or may aſſault him violently ; ſo ſoon as he 
finds Opportunity. Seneca de Ira. Lib. ii. Cap. xi. 
Nature hath ſo order'd Things, that he whoſe Greatneſs 


4 De Cive, Cap. viii. F. 2. 


his Obedience, and puniſh his 
Action itſelf, for that whi 


to give a Looſe to his old Inclinations. 
3 See Book ii. Chap. ii. F. 3. | 


at the internal Obli 
agreeable to the Light 


© can't reſiſt lawfully, Grotius, 
ceives 


All the Power of obliging an intelligent Creature, ſuch as Man, is founded upon the Ability and Will, rendering him more 
happy, or miſerable, than he would be, if he diſobeyed. If Man were ſuch a Creature, that he mult neceſlarily be unhappy, 
or that it were impoſſible, that his Miſery could be increaſed or diminiſhed, Gop might force him, indeed, to act after ſuch or 
ſuch a Manner, but he could not properly oblige him to it (Gaſtrell in the Extrad of the New Rep. of Letters.) It were, alſo, 
in vain, for an intelligent omg bs pretend to ſubject another's Actions to a certain Rule, if it be not in his Power to reward 

iſobedience, and that by ſome Good or Evil, which is not the natural Effect, or Produce of the 

21 ch is naturally profitable, or unproſitable, works of itſelf, without the Help of any Law. Mr. Lock k's 
p L ſay, p. 428. All this ſhould be underſtood according to my Remark upon it, F. 5. of this Chapter, Note 4. 

GE. erent, Adelph. Malo coactus qui ſuum officium facit, Sc. He that doth his Duty out of Fear of Puniſhinent, will be ſure 

ae care, whilſt he is under Apprehenſion of being diſcover'd : But, upon the Hopes of Privacy and Security, he never fails 


: how Pyth. Od. Her! xilgo d, &c. To kick againſt the Goad is a very dangerous Attempt, 

Ty ut this external Obligation impoſes, alſo, according to Grotius, a Neceflity of not rg. All the Difference is this, 
gation has reſpe& to Right, properly ſo call'd, by Virtue of which we act according to Reaſon, and 

"by ao of Conſcience, whereas, an external Right, which produces an external Obligation, imports no more, 
8 punity to him that uſes this Right, and hinders not, but that he may do Evil in the Uſe of it, altho', in this laſt Caſe, 
1 among other Inſtances, gives an Example of the ill Treatment which a Priſoner of War re- 
Dr rn and a Subject from his Prince. See De Jur. Bell. & Pacis Prolegom. F. 41. and Lib. i. Cap. iv. F. 3. 
of WI P. vii. F. 6, 7. But he chiefly applies this Diſtinction to a great Number of Queſlions relating to the Right 
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depends on the Fear of others, is not without Pear 
bimſelf *, Were we diſpos'd to be tedious, we 
might farther ſhew, that this Maxim of Mr. Hobbes 
is meer Abſurdity and Nonſenſe, if applied to Gop 
Almighty. For how can Nature be ſaid to have 
granted any Thing to Gop : Since Nature is either 
Gop himſelf, or, at leaſt, the Work of Gop ? For 
theſe Reaſons therefore, and becauſe it ſeems un- 
worthy of the Divine Goodneſs, we conclude, that 
the Right of Commanding, or the Sovereignty of 
Gop, as it denotes the Virtue of imprinting Obliga- 
tions on Men's Minds, is not to be deriv'd from 
the bare Conſideration of his Omnipotence. 

Neither do thoſe Arguments, brought by Mr. 
Hobbes from Scripture, prove the Truth of his Po- 
ſition. When Gop ſeems to have Recourſe to his 
Abſolute Power, about the Calamities ſent on Fob, 
we cannot hence infer, that he hath no Right over 
his Creatures, but what ariſeth from that Power 
only. Job himſelf, at the beginning of his Suffer- 
ings, made a true Declaration, by what Right Gop 
had deprived him of his Goods, and of his Chil- 
dren : The Lord gave (ſays he) and the Lord hath 
taken away : That is, why may not he recal at his 
Pleaſure, thoſe Things which he gave upon the ſame free 
Account? But when his Grief had ſo far prevaiPd 
on his Reaſon, as to make him enter into Expoſtu- 
lation with Heaven, then Gop, to repreſs the Inſo- 
lence of the Complaint, alledg'd his Power, ſince 
the Sufferer had now neglected to conſider the other 
Reaſons of the Divine Sovereignty and Command. 
And thus we commonly deal with obſtinate and re- 
fractory Subjects; when they refuſe to hear our 
Reaſons, we ſhew them our Strength, to make them 
underſtand not only their Sin, but their Folly too 
in oppoſing our Dominion. In the ſame Manner, 
if 1 complains of the Misfortunes of good 
Men, and the Proſperity of the Wicked, when he 
perſiſts deaf to the genuine Cauſes of that Proceed · 
ing, in the laſt Place, we confound him with Divine 
Omnipotence: As if we ſhould ſay, You that fancy 
yourſelf injur*d, go and try your Strength againſt GOD 
for Satisfaction. 

Nor is it a better Inference of Mr. Hobbes, when 
he ſays, that the Obligation of paying Obedience 
to God is incumbent on Men, upon Account of 
their Weakneſs. For this only could make it a Piece 
of Folly in us, not to redeem ourſelves by obeying, 
from ſome greater Evil: But it doth not at all take 
away our Right of deſiring, and of endeavouring, 


* Add. Senec. ad Polyb. Cap. xxix. 
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by all Means, to eſcape the ſuperior Strength which 
thus oppreſſeth us. But ſuch a Right is utterly ex. 
cluded by every true Obligation. Nor is this Con- 
ſequence good, Of two-Omnipotents, neither can ob- 
lige the other, therefore Men are oblig*d to GOD, only 
becauſe they are not Omnipotent ; were the Antecedent 
never ſo unqueſtion'd. Not to ſay, that the Fan 
of two Omnipotent Beings is * an impoſſible Sup. 
3 Neither did our Saviour intend to aſſert 
is Right againſt Sau! by that Argument, 1 is hard 
for thee to kick againſt the Pricks; but rather to re- 
ou the Boldneſs and Vanity of Saul's Deſign, 
or was that mighty Convert afterwards invited by 
Ananias into the Chriſtian Faith, barely by being in- 
form'd how much above his Strength it was, to 
deſtroy that Profeſſion. We have applied ſo much 
the more Diligence to the r this Opinion, 
the more Danger we apprehend of its being abus'd 
by violent and headſtrong Men. In Thucydtdes * the 
Athenian Ambaſſador ſpeaks to this Purpoſe, . 
follow the common Nature and Genius of Mankind, 
which appoints thoſe to be Maſters who are ſuperior in 
Strength. This Law is not of our making, nor are we 


the firſt who have uſed it; but we receiv'd it as it came 


down to us, and we ſhall leave it to guide the Practice of 
all Poſterity. Dionyſ. Halicarn. Lib. i. I is a Law 
of Nature common to all Men, and which no Time ſhall 
diſannul or deſtroy, that thoſe who have more Strength 
and Excellence, ſhall bear Rule over thoſe who have leſs, 
3 Brennus (in Plutarch's Camillus) calls it a moſt ancient 
Law, that which gives to the Valiant the Poſſeſſions of 
Cowards ; derived from GOD himſelf, and reaching 
even to brute Creatures; for even among? theſe, Na- 
ture gives larger Privileges and Portions to the Strong 
than to the Weak, Livy hath expreſs'd the Notion 
more conciſely, Omnia fortium eſſe, that the World 
was made for the Bold and the Strong. Callicles (in 
Plato's Gorgias) purſues the ſame Argument: In the 
firſt Place, he lays down this Suppoſition, That 
Nature and Law are many Times contrary to each 
other: He inſtanceth in the Caſe of Injury ; to re- 
ceive which is, by Nature, the moſt baſe and vile,“ as 
the Treatment of a Slave, not of a free Subject; yet to 
do an Injury is much worſe in the Conſtruction of 
the Law. He obſerves it to have been the Po- 
licy of Law-givers to encourage this latter No- 
tion, ſo to order the uſeful Engines of Praiſe and 
Diſpraiſe, as to hinder others trom growing too 
powerful for them ; well knowing, that they were 
otherwiſe * an unequal Match for the . 

a I 0W 


* 


See how Mr. Locke proves this, in one of his Letters written in French, becauſe it was to be ſhewed to a Perſon of Qua- 


liry, who did not underſtand Latin, Two Omnipotent Beings are altogether inconſiſtent, becauſe we muſt neceſſarily ſuppoſe, 
that the one muſt always will what the other wills; and, in this Caſe, he, whoſe Will is neceſſarily determined by the other, 
25 not tree, conſequently has not that Perfection; for 'tis better to be free, than to be ſubje& to the Determination of an- 
other's Will. But if they are not both reduced to the Neceſſity of willing the ſame Thing always, then the one may defirs 
do have that done, which the other would not; in which Caſe, the Will of the one mult prevail over the Will of the other, 
and ſo he, of the Two, whoſe Power can't bring about what he would, can't be Omnipotent, becauſe he can't do ſo much 
as the other. So that there can't be two Omnipotent Beings, and conſequently not two Gods, p. 413. See, alſo, Mr. Cerc's 
Ontology, Sed. iii. Chap. x. F. 3. For as to what regards Mr. Hobbes's Argument, independently of the falſe Suppoſition of 
two Omnipotent Beings, it can have no Appearance of Foundation, but by ſuppoſing that Force is the only Source of Oblige- 
tion, Now this 1s begging the Point in Queſtion. : 

2 Hyde vf To, Te See Jen, vo arbewre Te ape Hiamails uno Qiow; waſnxiac, &v &v xealy agxim, Y E gre Sip 
Ti; Toy Her, Sr. KE fre XenTdpiret, ola N wa alis, N iooprrcy is an xalaniult, xevuda aurg. Thucyd. Lib. v. 
(ap. cv. See, allo, Dionyſ. Halicarn. Lib. i. Cap. v. ; 

Brems Words, in Plutarch's Camillus, are theſe, Ou, 802 nets ys Fewer £80 almoy wort, AMA TY wer Clary 70 
ww axorebavli;, t Tow xgiirlow Ta Tar milowr Jidwaw, dexupir® ans 28 Os, x) Tehevlay eig Ta Ingia, % va rar ix pr · 
eg te, T6 Cen hier ik Th el Tov Unodteriewss 

+ Plato s Words are, Ou yap avdges TET6 Y ig 73 malrua, T6 edxiiobai, a dvicanios Tue, Ec. 

5s It appears plainly, by this Place, as it is printed in all the Editions of the Original, that our Author did not conſult the 
Greet Originals of the Paſſiges, which he quotes, nor, thro' Inadvertence, did he ſometimes thoroughly underſtand the Latin 
Tranſlation. Callicles, in Plato, ſays, d. Tidiperor Tos ries, ü, woberir; avdgwnres ee oi ook. Words both very clear and 
coherent with the former Diſcourſe ; but Marſilius Ficinus having * Jos, them in an ambiguous Manner, unleſs one conſiders 
them throughly, thus, Yui Ages condunt, imbecilliores ſunt ac multituds ipſa eft ; Mr. Pufendorf thought that he had ſaid, Laws 
givers are weaker than the People, as if the Latin had been, Imbecilliares multitudine ipſd, or, in the Greet, acht cd 290") 
whereas the Senſe of Callicles is, That the Laws were firſt eſtabliſhed by the People, who thought themſelves not ſtrong enough 
to defend themſelves againſt the Inſults of others, and chiefly by thoſe who fear'd the Great would oppreſs them. This is pret?} 
exactly the Sentiment of Horace, which perhaps he borrow'd from Plats : Jun 
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. 1ure herſelf (ſays he) as 1 imagine, ſhews it 
—_— and = MA = Good and the Strong ſhould 
have, in every Thing, 4 larger Share than the Bad and 
ihe Maat. And therefore, whereas NXerxes and Da- 
ang had both made uſe of this Pretence, the former 
gainſt the Grecians, the latter againſt the Scy/bians ; 
he ſays they did all this according to the Law of Na- 
ne. He complains that the rigid Doctrine of 
Juſtice damps and oppreſſeth the generous Spirits of 
young Men; or that, on the contrary, when any 
one breaks thro* thoſe formal Reſtraints, he ſeems 
to ſhake off his Ruſt, and to ſhine in all the Splendor 
of natural Right. On this Principle, he ſays, Her- 
(11:5 drove off Geryon's Oxen, who neither fold, nor 
gave them him; the Hero having a natural Right to 
the Oxen, and all the other Goods and Poſſeſſions of in- 


ferior puny Mortals. And this is indeed the Maxim, 


which the great Bullies of Mankind would have 
prevail in the World: Hoc Jthacus velit, & magns 
mercentur Atride. Plutarch's Opinion is much more 
moderate, and might be admitted with leſs Excep- 
tion, 1t is the firſt and principal Law of Nature (ſays 
he) hat be whoſe Circumſtances require Protection and 
Del.wverance, ſhould admit him for his Ruler, who is 
able to reſcue and defend him. 

XI. Others there are who derive the Origin of 
S-vercigntv, or of the Power of impoſing Obligations 
on another, from Eminency or ſuperior Excellency 
of Nature, which they pretend is of itſelf ſufficient 
for that great Purpoſe. They draw a main Argu- 
ment from the Nature of Man, in whoſe Mind, as 
in the moſt excellent Part, is ſeated the To nſewornev, 
the Dachte Power. To illuſtrate which, they al- 
ledge the Authority of Ciceros, when he commends 
the Laiin Phraſe exire de poteſtate, as applied to 
thoſe, who are carried away from rational Acting, 
by the Fury of their Paſſions and Luſts; ſuch Men 
being truly gone out of the Power or Command of their 
Minds. * Ariſtotle, likewiſe, is brought in to ſtrengthen 
their Party, becauſe he hath ſomewhere declared, 
that if a Man can be found excelling in all Virtues, 
fuch an one hath a fair Title to be King. Thus the 
moſt ſuperlative Pre-eminence of Gop, would, they 
ſay, deſerve Veneration, tho* he had never created 
the World. Farther, to this Pre-eminence of Na- 
ture, they add Nen-accountableneſs ; and affirm, That 
tor this Reaſon only, if a Man uſeth brute Crea- 
tures (whom he ſo far excels) any otherwiſe than 
with Decency and Moderation, he may do it fairly 
and ſecurely, and they have no Right to complain 
of their hard Treatments: Becauſe, when one con- 
tends with another about Matters of Right, he doth, 
as it were, compare himſelf with him, and is wil- 


ling that both ſhould be judg'd by the ſame Law; 
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but this cannot be admitted in two Natures ſo vaſtly 
different, that one may be ſaid to have been made 
for the ſake of the other. And theretore they pre- 
tend, that Gop declar'd Men's Right over Brutes, 
purely on Account of their ſuperior Nature. Whence, 
they tell us, if a Man, for abuling his Cattle, hap- 
pen to be puniſh'd by the Magiltrate, this is not 
done in Favour of the Beaſts, but for the ſake of 
the other Subjects, whoſe Intereſt it frequently is, 
that every one ſhould uſe well what he poſſeſſeth. 
On the ſame Score, they ſay, the Body ought not to 
complain, tho? it ſhould, by the Command of the 
Soul, be waſted and worn out in Labours ; ſince it 
is in ſo high a Degree ſurpaſs'd by that nobler Part. 
But, to deliver our own Judgment, we cannot 
yet be perſuaded, that from a bare Tranſcendency 
of Nature, can ſpring a Right of impoling OH ga- 
tion on others, who have in themſelves a Power of 
being their own Governors and Directors. For nei- 
ther doth a ſuperior Nature always imply a Fitneſs 
to Rule an Interior ; nor do the different Degrees 
of Perfection, in natural Subſtances, immediately 
denote a Subordination, and a Dependance of one 
upon the other. But rather, ſince the Perſon who 
is to receive the Obligation, hath in himſelf a Prin- 
ciple of guiding his own Actions, which he may 
judge ſufficient for his turn; there appears no Rea- 
ſon why he ſhould ſtand preſently convicted in his 
own Conſcience, if he acts rather by his own Flea- 
ſure, than at the Will of another, who in Nature 
excels him. And therefore, tho' that Notion of the 
Epicureans was moſt ſenſeleſs and impious, in which 
they deſcrib'd the Gods, as enjoying their own 
Happineſs with the higheſt Peace and Tranquility, 
far remov'd from the troubleſome Care of human 
Buſineſs ; and neither ſmiling at the good, nor 
frowning at the wicked Deeds of Men; yet they 
rightly enough inferr*d, that, upon this Suppoſition, 
all Religion, and all Fear of Divine Powers, was 
vain and uſeleſs. For who will worſhip another, 
that is neither willing to aſſiſt, nor able to injure 
him 5 ? The Contemplation of ſo noble a Being as 
this, may indeed excite Wonder in us, but it can 
never produce Obligation. Beſides, we Chriſtians 
confeſs, that there are created Spirits endued with a 
Nature far ſurpaſſing our own; and yet we acknow- 
ledge no Sovereignty that they bear over us, imme- 
diately on their own Account. Apecalypſ. xxii. . 
Mar. Antonin. Lib. vi. Cap. xliv. If the Gods do 
not at all regard er order human Affairs (which yet it 
is the higheſt Impiely to imagine) to what Purpoſe are 
our Sacrifices; our Supplications, our Oaths, and or 
other Atts of Worſhip, by which we ſuppoſe the Di- 
vine Powers to be ever preſent and converſant among ſt 


lator did not mind it. 
1 H % 7 


ful of needleſs moral Reflections) is 
Tom. iii. pag. 217. 
3 Tully's 0 


another Paſſage of Cicero's, which will ſhew, 


e ſupreme Government of the Soul. 


The Greek of Antonine is, 
pede, nd! 


Jura inventa metu injuſti, fateare necefſe eſt. 

| | Lib. i. Sat. iii. y. 111. 
> hat is, We muſt conf/s Laws were firfl invented through Dread of Injuſtice. I have rectified the Author's Expreſſion, and 
ve more diſtinctly explain'd, in the Sequel, Callicles's Thought, agreeably to the Greek Text of Plato, though the Exgliſb Tranſ- 


lbia (IH Pars avty aioPaivn dv, ors Finals irs Ty dptiru TH Xtigar©- mor ixen, x To dv, rig 76 Allg. 


2 0 yap TewrO- (dg fer x) xvewTAHIO» viul, To ovGo0as rope „ S 1 A  Ovow and 
*r) » Th H, Tov GwQtw Oudpacr, dg ιj,Ee xls Qiow anoiitues, Plu- 
* oF. þ. 290. This is true, ſuppoſing the Weaker willing to ſabmit to ſuch as XI. to 5 blew Otherwiſe: 
worle for them : But it would be unjuſt to uſe this as a Pretence for inflaving them. M. Dacier (who is otherwiſe ſo fruit- 


filent on this Paſſage, the Senſe whereof he alters a little, without any viſible Occaſion, 


ords are, Iague nibil melius, quam quod eft in conſuetudine ſermonis Latini, cum exiſſe ex te dici ' 
1 oteftate dicimus 
effrenati feruntur, aut libidine, aut iracundia, Tuſc. queſt. Lib. iii. fe v. 0 i 2 2 


To which Words, it may be convenient to add 


that the former is very well apply d. Qui igit N 7 * 3 OY 
tur, gui » . , . , weld 4 ppl d. Au, rgrtur ex!1/e £x poteflate dicuntur, idcirco dicun- 
» quia non ſunt in poteftate mentis, cui regnum totins animi a natura tributum eft. They, therefore, who are ſaid to 80 be- 


hou their Power, are fo term'd, becauſe they are not under the Command of the Under ſtanding, to which Nature has given 


See this Author's Treatiſe, De Republics, Lib. iii. Cap. xvii. 
Ei I dęa wept pndeweg Buneboilas (oi Need) wirt a & Sei, 5 4, Suοαν, wn . 


1 und rd ama weed d 7 5 : vl N Cray) „ 940 0 
Lat * $XTTWHhiy, ATP KUSH we Wes Wagons & Tvweravias Tus Deng meanoouer, And Jus 
| . 2 a 1 = 2 n neque poſſunt nos Juvare, neque wvolunt, nec omnino- curant, nec quid agamus 8 nec 6ft Ar 
1 4 : e Nat. Deorum, Lib. ry e pelſit, quid oft quod ullos Diis immortalibus cultus, honores, aut preces adbibeamus ? See, alſo, L= 
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depends on the Fear of others, is not without Pear 
bimſelfß. Were we diſpos'd to be tedious, we 
might farther ſhew, that this Maxim of Mr. Hobbes 
is meer Abſurdity and Nonſenſe, if applied to Gop 
Almighty. For how can Nature be ſaid to have 
granted any Thing to Gop : Since Nature is either 
Gor himſelf, or, at leaſt, the Work of Gop ? For 
theſe Reaſons therefore, and becauſe it ſeems un- 
worthy of the Divine Goodneſs, we conclude, that 


the Right of Commanding, or the Sovereignty of 


Gop, as it denotes the Virtue of imprinting Obliga- 
tions on Men's Minds, is not to be deriv'd from 
the bare Conſideration of his Omnipotence. 

Neither do thoſe Arguments, brought by Mr. 
Hobbes from Scripture, prove the Truth of his Po- 
ſition. When Gop ſeems to have Recourſe to his 
Abſolute Power, about the Calamities ſent on Fob, 
we cannot hence infer, that he hath no Right over 
his Creatures, but what ariſeth from that Power 
only. Fob himſelf, at the beginning of his Suffer- 
ings, made a true Declaration, by what Right Gop 
had deprived him of his Goods, and of his Chil- 
dren : The Lord gave (ſays he) and the Lord hath 
taken away : That is, why may not he recal at his 
Pleaſure, thoſe Things which he gave upon the ſame free 
Account ? But when his Grief bad ſo far prevail'd 
on his Reaſon, as to make him enter into Expoſtu- 
lation with Heaven, then Gop, to repreſs the Inſo- 
lence of the Complaint, alledg'd his Power, ſince 
the Sufferer had now neglected to conſider the other 
Reaſons of the Divine Sovereignty and Command. 
And thus we commonly deal with obſtinate and re- 
fractory Subjects; when they refuſe to hear our 
Reaſons, we ſhew them our Strength, to make them 
underſtand not only their Sin, but their Folly too 


in oppoſing our Dominion. In the fame Manner, 


if a Perſon complains of the Misfortunes of good 
Men, and the Proſperity of the Wicked, when he 
perſiſts deaf to the genuine Cauſes of that Proceed- 
ing, in the laſt Place, we confound him with Divine 
Omnipotence : As if we ſhould ſay, You that fancy 
yourſelf injur d, go and try your Strength againſt GOD 
for Satisfaction. 0 

Nor is it a better Inference of Mr. Hobbes, when 
he ſays, that the Obligation of paying Obedience 
to Gop is incumbent on Men, upon Account of 
their Weakneſs. For this only could make it a Piece 
of Folly in us, not to redeem ourſelves by obeying, 
from ſome greater Evil : But it doth not at all take 
away our Right of deſiring, and of endeavouring, 


» Add. Senec. ad Polyb. Cap. xxix. 


— 
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by all Means, to eſcape the fuperior Strength which 
thus oppreſſeth us. But ſuch a Right is utterly ex. 
cluded by every true Obligation. Nor is this Con. 
ſequence good, Of two-Omnipotents, neither can ob. 
lige the other, therefore Men are oblig*d io GOD, on) 
becauſe they are not Omnipotent , were the Antecedent 
never ſo unqueſtion'd. Not to ſay, that the Far 
of two Omnipotent Beings is * an impoſſible Sup. 
ſition. Neither did our Saviour intend to affert 
is Right againſt Sau! by that Argument, 17 is hard 
for thee to kick againſt the Pricks; but rather to re. 
=_ the Boldneſs and Vanity of Sau”s Deſign, 
or was that mighty Convert atterwards invited by 
Ananias into the Chriſtian Faith, barely by being in- 
form'd how much above his Strength it was, to 
deſtroy that Profeſſion. We have applied ſo much 
the more Diligence to the confuting of this Opinion, 
the more Danger we apprehend of its being abus'd 
by violent and headſtrong Men. In Thucydides * the 
Athenian Ambaſſador ſpeaks to this Purpoſe, /. 
follow the common Nature and Genius of Mankind, 
which appoints thoſe to be Maſters who are ſuperior in 


Strength. This Law is not of our making, nor are we 


the firſt who have uſed it; but we receiv*d it as it came 
down to us, and we ſhall leave it to guide the Practice of 
all Poſterity. Dionyſ. Halicarn. Lib. i. I is a Law 
of Nature common to all Men, and which no Time ſhall 
diſannul or deſtroy, that thoſe who have more Strength 
and Excellence, ſhall bear Rule over thoſe who have leſs, 
3 Brennus (in Plutarch's Camillus) calls it a moſt ancient 
Law, that which gives to the Valiant the Poſſeſſions of 
Cowards ; derived from GOD himſelf, and reaching 
even to brute Creatures; for even among theſe, Na- 
ture gives larger Privileges and Portions io the Strong 
than to the Weak, Livy hath expreſs'd the Notion 
more conciſely, Omnia fortium eſſe, that the World 
was made for the Bold and the Strong. Callicles (in 
Plato's Gorgias) purſues the fame Argument: In the 
firſt Place, he lays down this Suppoſition, That 
Nature and Law are many Times contrary to each 
other : He inſtanceth in the Caſe of Injury ; to re- 
ceive which is, by Nature, the moſt baſe and vile,“ as 
the Treatment of a Slave, not of a free Subject; yet to 
do an Injury is much worſe in the Conſtruction of 
the Law. He obſerves it to have been the Po- 
licy of Law-givers to encourage this latter No- 
tion, ſo to order the uſeful Engines of Praiſe and 
Diſpraiſe, as to hinder others trom growing too 
powerful for them ; well knowing, that they were 
otherwiſe * an unequal Match for the Multitude. 

1 Naw 


_—_ " _ = — 3 ꝶ——-k 


” 


See how Mr. Locke proves this, in one of his Letters written in French, becauſe it was to be ſhewed to a Perſon of Qua- 
liry, who did not underſtand Latin. Two Omnipotent Beings are altogether inconſiſtent, becauſe we muſt neceſſarily ſuppoſe, 
that the one muſt always will what the other wills; and, in this Caſe, he, whoſe Will is neceſſarily determined by the other, 
is not tree, conſequently has not that Perfection; for tis better to be free, than to be ſubje& to the Determination of an- 
other's Will. But if they are not both reduced to the Neceſſity of willing the ſame Thing always, then the one may defirs 
do have that done, which the other would not; in which Caſe, the Will of the one mult prevail over the Will of the other, 
and ſo he, of the Two, whoſe Power can't bring about what he would, can't be Omnipotent, becauſe he can't do ſo much 
as the other, So that there can't be two Omnipotent Beings, and conſequently not two Gods, p. 413. See, alſo, Mr. Clerc's 
Ontology, Sect. iii. Chap. x. F. 3. For as to what regards Mr. Hebbes's Argument, independently of the falſe Suppoſition of 
two Omnipotent Beings, it can have no Appearance of Foundation, but by ſuppoſing that Force is the only Source of Obligs- 


tion. Now this is begging the Point in Queſtion. 
2 Hy, ap To, T2 


to OoEn, vo ase Tr Gafus Giaxmails oro Plow; waſnaiug, &r d. xealy agxim, Y Ec re Yir 


Tr; 70 ve, rt Kei WEwTHL Xenoajperct, ola N wg Ee, *, ioopircy ig an AM,, x aura. Thucyd. Lib. v. 


Cap. cv. See, alſo, Diony/. Halicarn. Lib. i. Cap. v. 


3 Brennus's Words, in Plutarch's Camillus, are theſe, Odd, 83% nu; y1 Fewer , dJirov nisse, A To _—_— 70 
Gan axotebaili;, ©; To wgeirlow r Tor milo Jidwaw, dexupire- ans T9 Os, x reti eis Th Yagi, x) wap rden in Or 


Steg tre, To Cnet dior New YU xeritlone To UTodtefriews, 


Plato s Words are, Ou yap avdeos dr Y ifs v ha, T6 exdxciodai, ann erdcanicy Two, Oe. 

It appears plainly, by this Place, as it is printed in all the Editions of the Original, that our Author did not conſult the 
reek Originals of the Paſſuges, which he quotes, nor, thro' Inadvertence, did he ſometimes thoroughly underſtand the Latin 
Tranſlation. Callicles, in Plato, ſays, 5s Tidiperar ve vriuer, &s colder; — ten g ei wt Words both very clear and 


coherent with the former Diſcourſe ; but Marſilius Ficinus having tranſlat 


them in an ambiguous Manner, unleſs one conſiders 


them throughly, thus, Nui iges condunt, imbecilliores — ac multitudo ipſa eft ; Mr. Pufendorf thought that he had ſaid, Laws 


givers are weaker than the People, as if the Latin had 


Inbecilliores multitudine ipſa, or, in the Greek, aclauireges Tor a0) 


whereas the Senſe of Callicles is, That the Laws were firſt eſtabliſhed by the People, who thought themſelves not ſtrong enougl 
to defend themſelves againſt the Inſults of others, and chiefly by thoſe who fear'd the Great would oppreſs them. This is pret 


cxactly the Sentiment of Horace, which perhaps he borrow'd from Plats : 
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Jura 
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11ure herſelf (ſays he) as 1 imagine, ſhews it 
IR and = A ihe Good and the Strong ſhould 
have, in every Thing, a larger Share than the Bad and 
he Maat. And therefore, whereas Aerxes and Da- 
Aug had both made uſe of this Pretence, the former 
againſt the Grecians, the latter againſt the Scythians ; 
he fays they did all this according to the Law of Na- 
ure, He complains that the rigid Doctrine of 
Juſtice damps and oppreſſeth the generous Spirits of 
young Men; or that, on the contrary, when any 
one breaks thro* thoſe formal Reſtraints, he ſeems 
to ſhake off his Ruſt,” and to ſhine in all the Splendor 
of natural Right. On this Principle, he ſays, Her- 
(1:5 drove off Geryon's Oxen, who neither ſold, nor 
gave them him ; the Hero having a natural Right to 
the Oxen, and all the other Goods and Poſſeſſions of in- 
ferior puny Mortals. And this is indeed the Maxim, 
which the great Bullies of Mankind would have 
prevail in the World: Hoc Jthacus velit, & magns 
mercenter Atride. Plutarch*s Opinion is much more 
moderate, and might be admitted with leſs Excep- 
tion, It is the firſt and principal Law of Nature (ſays 
he) bot he whoſe Circumſtances require Protection and 
Del.wverance, ſhould admit him for bis Ruler, who is 
able to reſcue and defend him, 

XI. Others there are who derive the Origin of 
S-vercigntv, or of the Power of impoſing Obligations 
on another, from Eminency or ſuperior Excellency 
of Nature, which they pretend is of itſelf ſufficient 
for that great Purpoſe. They draw a main Argu- 
ment from the Nature of Man, in whoſe Mind, as 
in the molt excellent Part, is ſeated the To nſewornov, 
the Drive Power. To illuſtrate which, they al- 
ledge the Authority of Ciceros, when he commends 
the Laiin Phraſe exire de poteſtate, as applied to 
thoſe, who are carried away from rational Acting, 
by the Fury of their Paſſions and Luſts; ſuch Men 
being truly gone out of the Power or Command of their 
Minds. Ariſtotle, likewiſe, is brought in to ſtrengthen 
their Party, becauſe he hath ſomewhere declared, 
that it a Man can be found excelling in all Virtues, 
fuch an one hath a fair Title to be King. Thus the 
moſt ſuperlative Pre-eminence of Gop, would, they 
ſay, deſerve Veneration, tho* he had never created 
the World. Farther, to this Pre-eminence of Na- 
ture, they add Nen-accountableneſs ; and affirm, That 
tor this Reaſon only, if a Man uſeth brute Crea- 
tures (whom he fo far excels) any otherwiſe than 
with Decency and Moderation, he may do it fairly 
and ſecurely, and they have no Right to complain 
of their hard Treatments : Becauſe, when one con- 
tends with another about Matters of Right, he doth, 
as it were, compare himſelf with him, and is wil- 


ling that both ſhould be judg'd by the ſame Law; 
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but this cannot be admitted in two Natures ſo vaſtly 
different, that one may be ſaid to have been made 
for the ſake of the other. And therefore they pre- 
tend, that Gop declar'd Men's Right over Brutes, 
purely on Account of their ſuperior Nature. Whence, 
they tell us, if a Man, for abuſing his Cattle, hap- 
pen to be puniſh'd by the Magiſtrate, this is not 
done in Favour of the Beaſts, but for the ſake of 
the other Subjects, whoſe Intereſt it frequently is, 
that every one ſhould uſe well what he poſſeſſeth. 
On the ſame Score, they ſay, the Body ought not to 
complain, tho? it ſhould, by the Command of the 
Soul, be waſted and worn out in Labours ; ſince it 
is in ſo high a Degree ſurpaſs'd by that nobler Part. 
But, to deliver our own Judgment, we cannot 
yet be perſuaded, that from a bare Tranſcendency 
of Nature, can ſpring a Right of impoſing OA ga- 
tion on others, who have in themſelves a Power of 
being their own Governors and Directors. For nei- 
ther doth a ſuperior Nature always imply a Fitneſs 
to Rule an Interior ; nor do the different Degrees 
of Perfection, in natural Subſtances, immediately 
denote a Subordination, and a Dependance of one 
upon the other. But rather, ſince the Perſon who 
is to receive the Obligation, hath in himſelf a Prin- 
ciple of guiding his own Actions, which he may 
judge ſufficient for his turn; there appears no Rea- 
ſon why he ſhould ſtand preſently convicted in his 
own Conſcience, if he acts rather by his own Plea- 
ſure, than at the Will of another, who in Nature 
excels him. And therefore, tho? that Notion of the 
Epicureans was moſt ſenſeleſs and impious, in which 
they deſcrib'd the Gods, as enjoying their own 
Happineſs with the higheſt Peace and Tranquillity, 
far remov'd from the troubleſome Care of human 
Buſineſs ; and neither ſmiling at the good, nor 
frowning at the wicked Deeds of Men; yet they 
rightly enough inferr*d, that, upon this Suppoſition, 
all Religion, and all Fear of Divine Powers, was 
vain and uſeleſs. For who will worſhip another, 
that is neither willing to aſſiſt, nor able to injure 
him 5 ? The Contemplation of ſo noble a Being as 
this, may indeed excite Wonder in us, but it can 
never produce Obligation. Beſides, we Chriſtians 
confeſs, that there are created Spirits endued with a 
Nature far ſurpaſſing our own; and yet we acknow- 
ledge no Sovereignty that they bear over us, imme- 
diately on their own Account. Apecalypſ. xxii. 9. 
Mar. Antonin. Lib. vi. Cap. xliv. If the Gods do 
not at all regard er order human Affairs (which yet it 
is the higheſt Impiety to imagine) to what Purpoſe are 
our Sacrifices, our Supplications, our Oaths, and ot 
other Atts of Worſhip, by which we ſuppoſe the Di- 
vine Powers to be ever preſent and converſant among ſt 


lator did not mind it. 
' H % ys (oiua 


ful of needleſs moral Reflections) is 
Tom. iii. pag. 217. 
3 Tully's 8 


another Paſſage of Cicero's, which will ſhew, 


Yond their Power, 
the ſupreme Government of the Soul. 


i he Greek of Antonine is, Ei 
"F pubs, Und & 

1 tn is, Sin autem Dii 
bis ad hominum vitam perman 


4 Nat, Deorum, Lib. i. Cap. xxv 
4 | 


Jura inventa metu injuſti, fateare neceſſe eſt. 
Lib. i. Sat. iii. /. 111. 


That is, We muſt confeſs Laws were firft invented through Dread uſti ecti | 
en Laws g read of Injuſtice. I have rectified the Author's Expreſſion, and 
have more diſtinctly explain'd, in the Sequel, Callicles's Thought, agreeably to the Gre Text of Plats, though * Faglifh Tranf- 


are pelſit, quid oft quod ullos Diis immortalibus cultus, hanores, aut preces adhibeamus ? See, alſo, 


—— Ä 


Ibia. ) h, avry anoPaivo d, ri xai irs Thy &pwiie Ts xf ⁰ν © min ix, *% Tor SuraluTigey TE 4Juraleliges 


0 yap TewTO- (ws Foixey) . rale. vi 1 ge . » 
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tarch in Pelop. þ. 290. This is true, ſuppoſing the 2 willing 5 een an e eee Me 


the worſe for them : But it would be unjuſt to uſe this as a Pretence for inſlaving them. M. Dacier (who is otherwiſe ſo fruit- 
filent on this Paſſage, the Senſe whereof he alters a little, without any viſible Occaſion, 


to ſuch as are able to protect him, Otherwiſe; 


ords are, Jtaque nibil melius, quam quod eft in conſuetudine ſerminis Latini cum Oxi te dicin 
; „agi , = g ex poleſtate d . 

UYrenat feruntur, aut libidine, aut Ne r quæſt. Lib. iii. *. v. To which 5 it Hogs 9 4d 

that the former is very well apply' d #771 5 te di r, idci un 

p : l F y well a » Dui igitur exiſſe ex poteſlate dicuntur, id . 

ur, quia non ſunt in 8 mentis, cur regnum totius animi a natura 8 aer, tete, 8 * 

are ſo term d, becauſe they are not under the Command of the Under/tan#ing, to which Nature has given 


: See this Author's Treatiſe, De Republica, Lib. iii. Cap. xvii. 
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us ? Cicero de Natur. Deor. Lib. i. Cap. ii. There 
have been Men in the World, who thought the Gads 
not in the leaſt concern'd about human Affairs. Were 
this Opinion admitted for true, there could be no ſuch 
Thing as Piety, Holineſs, or Religion amongſt Men : 
For to pay theſe Regards to the Divine Nature, is muſt 
agreeable to Goodneſs, and to Purity, provided they 
take Notice of our Actions, and are the Authors of any 
Benefits and Advantages in our Lives. But if the Gods 
are neither able nor willing to help us, nor at all beſtow 
their Care and Obſervation on our Proceedings, and ſo 
derive no Bleſſings, no Favours upon Mankind, to what 
End is our Worſhip, our Honours, and our Prayers, the 
Tribute which we now pay to the Immortal Beings ? As 
no Virtue can ſubhiſt in Hypocriſy and Shew, ſo eſpecially 
Piety would be ſoon loft in that Diſcuiſe ; and then fare- 
wel to all Holineſs, and all Religion; which being once 
baniji”d the World,what could follow but the Miſery and 
utter Diſorder, of univerſal Confuſion ? And again, 
What Piety can you te to him from whom you have 
receiv*d no Benefit ? Or how can he claim any Thing as 
his Due, who hath no Merit to plead in his Behalf ? 
Idem de Nat. Deor. Lib. ii. The common Title 
which our Anceſtors gave Jupiler was, Optimus 
Maximus, moſt eminent in Goodneſs and in Greatneſs. 
In which we find Goodneſs, or Beneficence, pre- 
ferr'd to Greatneſs ; it being a more noble, and 
more excellent, as well as the moſt acceptable Pre- 
rogative to be good, than to poſſeſs the higheſt De- 
grees of Majeſty and Strength. Ovid. de Pont. Lib. 
ii. El. ix. 
Nunquid erit quare ſolito dignemur honore 
Numina, fi demas vel juvare Deos? 


What Vows would to regardleſs Powers be paid ? 
They loſe their Altars, it we loſe their Aid. 


The Inſtance about Brutes is nothing to the Pur- 
oſe; for they are not held by Obligation, but only 
= Force, or by the Enticement of Food : Neither 
would they act contrary to their Natures, ſhould 
they endeavour to throw off the Yoke and the Au- 
thority of Men, As to the Argument about the 
Soul, when that is ſaid to bear a Sovereignty over 
the Body, the Speech is figurative : For Sovereignty, 
or Command, 1s not properly underſtood but be- 
tween two Perſaus, or two compleat Natures ; and 
the Body is ſubject to the Soul, by Virtue of the 
phyſical Combination, not of any moral Tie. Laſtly, 
the Citation from Ariſtotle, if a King were to be 
conſtituted by free Election, the Crown ought to be 


given to the moſt deſerving Ferſon * * ; yet would 


not he bear the Sovereignty by a Right, deriv'd 
purely from his ſuperior Gifts and Excellencies, but 
by Virtue of the Donation made him by the Conſent 
of the Electors. 

XII It muſt be acknowledg'd therefore as a cer- 
tain Truth, That neither Strength, nor any other 
natural Pre-eminence, is alone ſufficient to derive 
an Obligation on me from another's Will ; but that 
it is farther requiſite, I ſhould either have receiv*d 


Book J. 
ſome extraordinary Good from him, or ſhould v. 
luntarily have agreed to ſubmit myſelf to his D. 


rection. Plin. Paneg. Chap. xxxviii. * Nature dit, 


not ordain amongſt Men as ſhe dath amongſt Beat. 
that the Power and the Sovereignty ſhall paſs 10 11, 
ftroug:ft. For, as we naturally yield and give un 
ourſelves to ſome ſingular Benefactor, fo it it an 
pears that this Benefactor both intends my Good, 
and can conſult it better than I myſelf am able, 
and, farther, doth actually claim the Guidance of 
me, I have no Reaſon in the World to decline his 
Government and Sway. Eſpecially if it fo happen, 
that I am beholden to him for my very Being, A; 
xvii. 24, Sc. For he who firſt conferr'd on Man 
the Benefit of free acting, why may not he, by his 
own Right, retrench that Freedom in ſome Parti. 
culars ? And then, as for the other Caſe, he that 
conſents to admit another for his Sovereign, declare; 
by this his own proper Act, that he will conform to 
his Sovereign's Pleaſure. Though indeed to make 
a lawful Sovereignty ariſe from Conſent, it is farther 
neceſſary, that by this new Subjection, no Prejudice 
be offer*d to the we!l-grounded Right of a third Per- 
ſon, and that the one Party may jullly have ſuch 
Subjects, and the other Party as juitly ſuch a Go. 
vernor. From theſe two Springs we conceive all 
thoſe Obligations to flow, which do, as it were, 
caſt an inward Tie and Reſtraint upon the Liberty 
of our Wills. But becauſe *tis beyond the Power 
of any moral Bonds, utterly to ſuppreſs our natural 
Freedom of acting ; and becauſe Rach is cither the 
Lightneſs, or the Wickedneſs of moſt Men's Minds, 
that they deſpiſe theſe Grounds of Dominion, as 
feeble Reaſons for Obedience; hence there ariſeth à 
Neceſſity of adding ſome further Motive, which 
may work on our diforderly Luſts with a ſtronger 
Effect than the bare Senſe of Decency and Honour, 
And this Addicion is the more requiſite, in as much 
as, generally ſpeaking, the Wickedneſs of one 
Man tends to the Damage of another : Whereas we 
ſhould be more willing to leave a Man to his own 
Guidance, provided his Sins would incommode no 
Body but himſelf, Now there is nothing which 
could have ſuch an Effect as this, but the Fear of 
ſome Evil to be inflicted upon our violating an Ob- 
ligation, by ſome ſtronger Power, whoſe Interelt it 
was, that we ſhould not have thus offended. 80 
that Obligations receive their final Strength and Au- 
thority from Force, and from a Suppoſition that he, 
whoſe Buſineſs it is to fee them obſerv'd, is fur 
niſh'd with ſo much Power, either originally inhe- 
rent in himſelf, or conferr*d upon him by others, as 
to be able to bring ſome — Evil on 
the Diſobedient. For amongſt wicked Subjects, 
he muſt needs be a very precarious Ruler, whom 
they can deſpiſe without Danger. On the con- 
trary, his Dominion is ſettled on a fum Bottom, 
who, in the firſt Place, bears a juſt Title to it, and, 
beſides this, hath ſo much Force always at his 
Command, as is ſufficient to reduce the Seditious, 


So far the Saying of Cyrus will be true, That no one ought to be a Governor, who has not more Virtue than his Subjed. 
Plutarch. in Apophthegm. And in the ſame Senſe we muſt take what Socrates urgeth in Xenophon. De rebus memorab, Lib. l. 


p. 453, 454. Ed. H. Steph. 


— 


— — 


1 Plutarch's Words are, "Agxew 0% wndev mgootixtw, os & xn zg rd Gex2piruy. 

2 Pliny's Latin is, Nec uti inter pecudes, fic inter homines ¶ Lex Nature] poteſtatem & imperium walentioribus decit. i 

3 This, and the following Reaſons, ſerve rather to make an Obligation ſtronger and more reafonable, than to eſtabliſh 4. 
upon a ſure and proper Foundation; for, in my Judgment, there is properly but one ſole general Foundation of Obligation, © 
which all others may be reduced, and that is, our natural Dependance upon the ſupream Authority of God, who has given Us 
Exiſtence, and being Almighty, may, La that Account, require of us, that we put our Faculties to the Uſe for which he ha 


deſign'd them. From hence ariſet 


lawful Authority, by Virtue of which one Man commands anether ; for that & 


lawful only, when it is conformable to the Will of Gop, known to us, either by Revelation, or the mere Light of Natu'* 
But if, amongſt Men, the immediate Reaſon why they ought to be ſubject to the Command of another is ordinarily this, That 
having voluntarily conſented to it, this Conſent, and all other Engagements whatſoever, which they enter into, are only 
ligatory, through that Maxim of natural Law, which tells us, That every one ought to obſerve what he has engaged h 
to. See Lib. ii. Cap. iii. F. 20. following, and what I have ſaid more at large in the Abridgment of the Dutics of 4 Man 
à Citizen, Lib. i. Cap. ii. F. 5. Num. 3. | 
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a 1 | Ajac, admit and acknowledge, proceed from the Strength 
and to as: — ee l en e and Power of Almighty Gop, who can as eaſily 
gell mug make ſuch Wretches their own Puniſhers, as con- 


ö Governors, could ſtand ſecure, n 

e r ano ghty Chiefs | temn the 1 and * 72 of other Men. 
Secure the Faith of Armies, but ſuſtain d Juvenal. Sat. ras 193. & ſeqq. 

By awful Dread, and Shame of doing ill. — pe — 7 

, 1 7 e Ed. Can- Evajiſſe putes, quos dift conſcia f abb ; 

þ N 3 12 b 17 78 . 7 f ” mm 2 Man, Mens habet attonitos, & ſurdo hey were Ry; 

$ | bot Life aid Death, Pleaſure and Pain, are the proper Occultum quatiente animo lor 17 e flage pr ö 

„ Sroereigns whom we obey : Take away theſe, and bring Bana rg vebemens, ry from 2 f had thu 

s me before Cæſar, and ſee how little Majeſly without #45 au Ceditius gravis yg , * — 
n Terror can prevail upon a Man's Reſolution. Nocte dieque fuum geftar e in pettore teſtem. 

5 From our Diſquiſitions on this Head, ſome Tem- py why muſt thoſe be thought to */cape, that feel 

- per may be found and applied to that Maxim, which Thoſe Rods of Scorpions, and thoſe Whips of Steel, 
It ſome have more crudely utter'd, that Right and Law Which Con ſcience ſhakes, when ſhe with Rage con- 


8 f 3 1 nothing elſe but what pleaſeth the 7 ronger P arty . trouls, ' x 

» RE For indeed Laws can hardly obtain their outward And ſpreads amazing Terrors thro their Souls? 

c End and Effect, unleſs wy are ſupported and arm'd Not ſharp Revenge, nor Hell itſelf can find 

+ ASS with Strength, fo as to be able, upon Occaſion, A fiercer Torment, than a guilty Mind ; 

WW violently to force a Compliance. Solon, as he us'd Which Day and Night doth dreadfully accuſe, 

to ſay of himſelf, atchiev'd the greateſt Things, Condemns the Wretch, and ſtill the Charge renews. 

| 63 Gl te 9 dium owagudras, by coupling together Mr. CREEcH. 
Jiſiice and Strength, Plutarch Solon. p. 86. Ed. ; 3 1 Good 
Wechel. And there is no Argument of greater Efficacy And indeed it highly concerns the common 

in human Affairs, than that which Scylla in Ovid. of Mankind, that all Men believe and confeſs the 
(Metam. Lib. viii. Ver. 59.) uſeth concerning Minos, Certainty of a divine Tribunal. incapable of the 


In cauſaque valet, cauſamque juvantibus armis. leaſt Corruption, where Judgment is to be paſs'd 


: on thoſe, who, by Means of Cunning, Colluſion, 
With a good Cauſe, he brings as good a Sword to or Strength, have Neclin'd the juſt Performance of 


ſecond it. their Duty. Hither may be reſerr'd that of Plutarch, 
Even all that Pleaſure, and Joy of Conſcience, upon (adver/. Colot.) *Tis eafrer to build a City without Ground 
Performance of our D#ty, and thoſe Horrors and to hold and ſupport it, than to make a Commonwealth 
Tortures of Mind, which are the conſtant Atten- either unite or ſub/iſt, without the Acknowledgment of a 
dants of Sin, both which we are in Piety oblig'd to Gop and à Providence +. 


They, 


— ä 


* The Greek of Sophocles is, Os yap r dr dv iv wi veuos xands 
®eedul av ble A x νẽ,Ce de., | 
Oux ay pals ye owPeorws dN irs 
 Mndts Oe weicanua ρn aids; ixwn 
= The Greek of Arrian is, "Arlgun®- arlguny xd - gx ig, az ,x x} Con, x) nher, g 9e, ind Xwgs vdr dc ſaſe 
(403 Toy Kaioaga, x) wn ww; wrabs, | 
3 See Grotius de * Bell. & Pac. prolegom. Sect. xx. N. 3. 
4 Plutarch's Words are, A mii; av por Joxer parker tae; xoeęls, 3 woxllela, rig Teet dec Eng erareihnon; ca dera ci, 
eirucw Makin, 1 Nebgoe Tngiozs., But our Author | treats more largely elſewhere, (in Ni 
a Man and @ Citizen, Lib. i. Cap. iv. F. 9.) of the Uſefulneſs of Religion in human Life, and ſhews us, how it is the princi- 
pal and moft ſtrong Bond of Society. [In the independent State of Nature, if there were no Fear of a Deity, ſo far as every 
one found himſelf able to oppreſs another with Impunity, they would attempt any Thing as they pleaſed : Honeſtly, Modeſty, 
and Fidelity, would be eſteem'd meer Chimera's, and empty Names; no Man would think himſelf obliged to do any Good, but 
upon the Account of his own Impotency, Further, without Religion, no civil Society can be maintained; the Fears of tempo- 
ral Puniſhments, the moſt ſolemn Oaths and Engagements to be faithful Subjects, the Reputation of keeping our Engagements 
inviolably, and the Knowledge of the Cares of our Kings and Governors, to ſecure us from the Inconveniencies of our na- 
tural State, are not, of themſelves, ſufficient to keep Subjects to their Duty; for Death being the only Thing in the World, 
which is moſt feared by them who believe no Gov, we can't but acknowledge the Truth of that Maxim, Be that fears not 
Death, cannot be forced. He that has Reſolution enough to die bravely, is capable of attempting any Thing againſt his 
Sovereign, and he can't want ſome ſpecious Motives, or Pretences, to entertain ſuch a Deſign ; as, for Example, The Defire he 
hath to avoid the Evils which he apprehends from the preſent Government, an Endeavour to procure himſelf the Supream Power, 
but, above all,” the Juſtice, which he may fancy himſelf to do by ſuch an Attempt, either, becauſe his King may ſeem to him 
not to diſcharge his Duty, or, becauſe he flatters himſelf, that if he were in his Place he could do much better. Such Pretences 
as theſe, readily preſent themſelves, when Men have a Mind to put ſuch Projects in Execution, and they may effect their De- 
ſigns, if the Prince neglects, in the leaſt, to ſecure himſelf againſt the Attempts of A/a/fns (in ſuch Caſes, who can anſwer for 
his Guards themſelves ?) or ſeveral Perſons conſpire together againſt him, or in a foreign War, his Subjects revolt to the Enemy. 
Beſides, Subjects themſelves would do many Injuries one to another; for as in Civil Judicatures Sentence muſt be given accord- 
ing to the Acts and Proofs that are evident, all the Crimes, from which ſome Profit may be acquir'd, may paſs for good Ma- 
nagement, which every Man applauds himſelf for, as often as he is ſo lucky as to commit them without Witneſs. No Man 
_ exercile any Acts of Charity, or do any friendly Offices, were it not for the certain Hope of ſome Glory or Advantage, 
which would redound to him by it. If the Senſe of all Chaſtiſement from Heaven were baniſhed, no Man could depend upon 
3 $ Fidelity, every one would live in perpetual Diſquiet, thro' Fear and Suſpicion of ſome Deceit, or baſe Uſage from 
8 eir 8 ö Nor would Sovereigns themſelves be better diſpos'd, than their Subje&s, to good Actions. For having no 
ama dp of 8 to keep them in, they'd ſell all Offices, yea, Juſtice itſelf ; they'd aim at nothing but their own In- 
_ = w = they'd ſacrifice the Happineſs of their Subjects. And if they apprehended their Subjects to revolt, they'd en- 
The HA en them as much as poſſible, as the only Way to maintain their Authority againſt Attempts of the Oppreſſors. 
Time 15 * Di the other Side, for Fear of Oppreſſion, would ſeek all Occaſions to ſhake off the Yoke, and, in the mean 
3 + 2; iſtruſt of each other. The Huſband and Wife, at the Diſagreement that happens between them, would lay 
38 1 or Poiſon to deſtroy each other, and live in Fear of their Children, Servants, and the reſt of their Family. 
he 1 out Religion, there is no Conſcience, it will be hard to diſcover thoſe Sort of Crimes, which are uſually com- 
8 * and are ſeldom diſcovered, but by ſuch Means as ariſe from a guilty Conſcience.) NM. B. All within the 
riſes bis A a omitted in Barbeyrac's laſt Edition, Tom. i. Pag. 123. Thus our Author explains this Point, and Experience ve- 
ſame Thin ertion. We may add to this two Examples, which the excellent Author of Parrhaſiana makes uſe of, to prove the 
g. The Hiftory of China (ſays he) tells us, that the great Men among the Chineſe believe neither the Being of a Gov, 


who o0Ve . f , 5 . 
profe 3 7 Diſt Ha the Immortality 4 the Soul, and ſo abe ſay, that the Virtue of the Chineſe confiſts in nothing but à 


who denied th their Vices. Mem. de la Chine, Tom. i. Lib. v. and Tom, ii. Lib. i, Among the Jews, the Sadduceer, 
4 e Immortality of the Soul, tho' they believed a Gop, and tho' they rejected a Providence, made it appear, by 
erlation, that they could not be of that Opinion, but they muſt - Enemies to Society. For Fo/ephus ſays of them, 
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3 Abridgment of the Duties of 
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They, therefore, who would preſcribe Laws to 
others with any Effect and Validity, muſt build 
their Power on the Foundations which we have 
here eſtabliſhed. | S 

XIII. But that a Law may be able to exerciſe its 
direttive Force, there is required in the Perſon for 
whom *tis made, a Knowledge both of the Law-giver 
and of the Law. For how can any Man pay Obe- 
dicnce, who neither apprehends to whom it ſhould 
be paid, nor to what Duties his Obligation binds 
him ? And here it will be ſufficient, that a Man 
hath once been Maſter of ſuch a Knowledge : For 
he that forgets what he once knew, is not at all 
loos'd from his Obligation, ſince he might well 
have ſecur'd his Remembrance, had he taken up, 
as he ought to have done, a real Deſire and Reſolu- 
tion of obeying. Now to the Knowledge of the 
Legiſlator, *tis hardly poſſible any Man ſhould be a 
Stranger. For, as to natural Laws, that they have 
the ſame Author with the Univerſal Frame of Things, 
none can be ignorant, that will but make Uſe of 
their ordinary Reaſon. Much leſs can the Author 
of civil Laws be hid from the Apprehenſion and 
Notice of his Subjects: Since he is conſtituted, ei- 
ther by the expreſs and open Conſent of thoſe 
Subjects, or elſe * by their tacit Agreement, whilſt 
they any way ſubmit to his Command. How we 
arrive at a Senſe of natural Laws by the Contem- 
plation of human Condition, we ſhall hereafter have 
occaſion to explain. Civil Laws are convey'*d to the 
Subject's Knowledge by a Promulgation, publickly 
and * perſpicuouſly made. In which there are two 
Conditions, which ought to be clear and certain; 
firſt, That the Laws proceed from him who hath 
the chief Command in the State; and, ſecondly, 
That the Meaning of the Law is ſuch, and no 
other. The former Condition is then known, when 
the Sovereign promulgates a Law, either by his own 
Voice, or by Perſons of his Deputation. That theſe 
Perſons publiſh Laws by the Command and Autho- 
rity of the Sovercign, there is no Queſtion to be 
made, if it appear that they have been * employ'd 
uſually by the Sovereign, in declaring his Will; if 
the Laws are brought into Uſe at judicial Proceed- 
ings, and if they contain in them nothing deroga- 
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tory to the Sovereign's Power. For it is not to he 
ſuppos'd that a Miniſter ſhould vent that for a gy. 
— Decree of his Prince, which is not ſo, or that 
he ſhould impudently uſurp ſo extravagant a Power. 
ſince, in an — of this Nature, there could 
be no Hopes of Concealment, or of eſcaping due 
Puniſhment for ſo inſolent an Offence. As to the 
other neceſſary Point, that the Senſe of a Law ma 

be clearly apprehended, it is incumbent on the Pro. 
mulgators, to uſe the greateſt Plainneſs that the 
Thing is capable of: Contrary to that Management 
of Caligula, who wrote his Laws in ſmall Letters, 
and fix d them in a high Place, in this Manner only 
ſhewing them to the People a. 

If any Thing in the Law ſeems obſcure, the Ex. 
plication of it is to be ſought, either from the Le. 
giſlator, or from thoſe Perſons who are by him ap- 
pointed to judge according to the Laws. For it is 
their Buſineſs, obſerving a right Interpretation, to 
apply the Laws to particular Caſes, or upon the 
Propoſal of ſuch or ſuch a Fact, to declare the So- 
vereign's Pleaſure concerning it. 

We cannot here but obſerve, that the Notion 
maintain'd by ſome Authors, That the Conſent of the 
People is requifite to make Laws and oblige the Subjelt in 
Conſcience, is neither true in the Laws of Nature, 
nor in the Civil Laws of monarchical or ariſtocrati. 
cal Rulers ; nor indeed at all, unleſs it be underſtood 
of implicit Conſent ; as a Man by agreeing to the 
Sovereignty of another, is, at the ſame Time, ſup- 
pos'd to have agreed to all the future Acts of that 
Sovereignty. Though it would really be very uſe- 
ful, and contribute much to engaging the Subjects 
in a voluntary Obedience, if the Laws could be 
made with their Conſent and Approbation; eſpeci- 
ally ſuch as are to paſs into their Lion and Manners, 
Agreeable to this is Pericles's ſaying in Aenopbon. 
Apom. Lib. i. P. 418. Ed. Steph. Whoever, either 
by written or unwritten Commands, enjoins another 10 
do a Thing, without perſuading him that he ought 10 ds 
it, ſeems to me, not to uſe Law, but Violence. Comp. 
Sanderſon de Oblig. Conſcient. Prælect. 7. F. 22. 

XIV. As in the Sovereign, or in him who is to 
govern another by Laws, two Things are 1 
that he underſtand what is fit to be preſcrib'd, and 


b Comp. Hobbes de Ci ve, Cap. xiv. F. 11. &c. and Leviath. Cap. xxvi. 


— 


De Bel. Jud. Lib. ii. Cap. xii. The Sadducees are rude and inhuman to one another, and as cruel to their own Countrymen, the lews, 
as to Strangers. In fine, that Religion may produce all the good Effects to Society, which naturally reſult from it, it is ne- 
ceſlary that we have right Apprehenſions of the Deity ; otherwiſe, if we form to ourſelves a Deity too merciful, or ſuch an 
one as favours our Sins, either by his Example, or any other Way, * * will be ſo far from firmly upholding Society, 


that it will utterly deſtroy it. So that, according to the Principles of the 


Poet introduces, As miſcrable a Mortal as 1 am, may not 1 be wiſer than the greateſt of the Gods ? Teren. Eunuch. Act Ut, 
Scen. v. Wherefore we mult think, that the virtuous Heathens either did not believe what was commonly reported among 
them, about the Vices of their Gods, or were not aware of the Conſequences that naturally followed, from the Principles of 
a Religion ſo monſtrous, See what ſhall be ſpoken, Chap. iii. Lib. ii. F. 19. Note 2. and Chap. iv. J. 3. Note 4. 

1 '[his is done, either when a Multitude of Men unite to make up a Civil Society, or when a Society, already formed, takes 
an Oath of Fidelity to their Sovereign, We ſhall treat more at large of this Subject, Lib. vii. 

z This hath Place always when we enjoy the Protection of a State, and the Benefit of the Laws eſtabliſhed ; for then we 
mult be ſuppoſed to conſent tacitly to ſubmit ourſelves to the Laws, tho' we have not formally engaged to do it, as Plato ob- 
ſerves in the Caſe of the Citizens of Athens, who had not Liberty to go whither they would, unleſs they ſubmitted to the 
Government of that famous Commonwealth, % d' a» d Wapapiivn, ow ov Tein vis [i Nepoor] Th; Te ina; Ontatoprss % 7 
NN Tu WN Nei Se, Nn Oapi rr N MOAOTHKEK NAI EPT ZA, & av nels KN oor rab ra. 


In Cyitan, and in the next Page, the Greek is. ieſe, a & N. 


I ſee this Paſſage cited by Mr. Wollaſton, but in a very looſe 


Manner, and without the Name of the Author. See his Religion of Nature delineated, Pag. 259. ; 

3 In the ancient Times, before the Invention of Writing, Laws were compoſed in Verſe, which were frequently ſung in 
publick, that Men might remember them, Ariſtot. Problem. F. 19. Problem. xxviii. Horat. de Arte Poet. y. 399. Among the 
Athenians, the Laws were written upon Tables, which were hung up in ſome publick Place, or even engrav'd, in large Charac- 
ters, upon the Walls. See Pollux Onomaſt, Lib. viii. $.128. Lucian De Gymnaſ. Tome ii. Pag. 284. Potter's Greek Antiqut- 
ties, Book i. Chap. xxvi. The Laws of the twelve Tables were ſo well known, that Cicero tells us expreſsly, in his Time Chil- 
dren learned them by Heart. De Legib. Lib. ii. Cap. xxiii. We know, alſo, that the Prætor's Edicts were expos'd in a Place 
where all the People might read them as they ſtood. See Cujas Obſervat. Lib. vii. Cap. xxix. The Laws of all the ancient 
Nations were written in the vulgar Tongue, and it is only in the laſt Ages, that a ridiculous Reſpect for the ancient Laws caus'd 
them to be receiv'd, without taking from them that Vail which hides the Knowledge of them from thoſe they principally con- 
cern. See what Montagne ſays pleaſantly on this Subject, E/ais, Lib. i. Cap. xxii. 

4 This Author, in his Abridgment of the Duties of a Man and a Citizen, Lib. i. Cap. ii. F. 6. ſays, That it is the Buſineſs * 
their Employ ; a Circumſtance worth our Obſervation. For we may doubt of the Validity of the Action of any Miniſter, or 
Magiſtrate, which belongs not to his Office, unleſs it plainly appears, that the ſupream Governor hath given him a Commil- 


ſion extraordinary. 


The Greek of Aenophon runs thus, Ilaila dens, Pavai Tor Ilia, dea Tix jar ee araſxdgu Tie worclr, II ga por 
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eathens, every one may reaſon as the Perſon ths 
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cient Strength to denounce and to 
. — Evil on ks ſhall not conform 
execute ſome 

to his Rules (for we ſuppoſe the Perſons tor whom 

the Laws were made, to have both Power and In- 

clination to diſobey them). So every Law conſiſts of 

wo Parts; in one is defin'd and declar'd what is to 

be perform'd, or omitted; in the other is ſignify'd, 

what Evil ſhall be incurr'd by thoſe who trangreſs 
in either reſpect; and this latter Part is uſually 
term'd the Sandtion of a Law; about which Biſhop 
Cumberland hath open'd a wide Field of Enquiry, 
whilſt, contrary to the general Opinion of the Law- 
yers, he maintains, That the Sanction of Laws is 
« made, not only by Puniſhments, but by Rewards 
« too, and more principally by the latter than by 
« the former. That as to the Sanctions of the 
« Laws of Nature, it is impoſſible by any natural 
« Signs, more openly and more forcibly to per- 
« ſuade Men to do a Thing *, or to judge with 
« good Authority, that ſuch a Duty is commanded 
« by the Governor of the World, than if ſuch Acts 
<« are grac'd by him with natural Rewards. That, 
« altho* in the Sanction of Laws by Men, uſe is 
« made of negative Conceptions, and of Words 
« properly expreſſing them, yet in the Nature of 
« Things, that which drives us on to Action, is 
c ſome poſitive Good, which we hope to preſerve, 
« or to acquire upon keeping off thoſe Things that 
« would have a contrary Effect. That Privations 
« nd Negations do not move the Will of Man, 
« and that the avoiding of Evil is by no Means its 
Object, any farther than as it denotes the Preſer- 
“ vation of ſome Good. That, whatever Strength 
4 is uſually aſcribed to natural Puniſhments and 
« Fvils, in engaging Men to ſhun and decline 
c them, is all to be reſolv'd into the attractive and 
im hulſive Force of thoſe Goods, which the Pu- 
« niſhments or Evils would deprive them of. That, 
* thus all thoſe Things, which are commonly ſaid 
© to be done for the ſake of eſcaping Death, or 
Want, might be more properly affirm'd to pro- 
&« ceed from the Love of Life, or of Riches. That, 
e unleſs Life went before it, Death would ſignify 
t nothing, and that the former would never be 
&« fear'd, if the latter were not firſt deſfir*d. That, 
te the Nature of Things moves our Affections more 
ce ſtrongly with the Love of a preſent Good, or the 
« Hope of a future, than with the Hatred of a 
40 8 or the Fear of a future Evil; and that 
good Things are deſir'd upon Account, not of 
the oppoſite Privation, but of their inward Agree- 
c ableneſs to our Natures. That, civil Laws re- 
« ceive a firmer Eſtabliſhment from their« End *, 
the publick Good, a part of which is communi- 
<* cated to every honeſt Subject, than from the Pe- 
* nalties they threaten, the Fear of which can pre- 
* vail only on a few Men, and thoſe the moſt 
wicked in the Commonwealth.” To this pur- 
pole Biſhop Cumberland diſcourſeth, On whoſe 
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Opinion we may firſt obſerve, That if we would 
comprehend under the Term of Sandtion, even the 
good Things and the Rewards following the Obſer- 
vation of Laws; it is requiſite, that thoſe good 
Things ſhould really proceed from our Obedience, 
and be, as it were, bought and purchas'd by it. 
But now *tis apparent, that all the good Things we 
poſſeſs, we do not obtain by conforming to Laws ; 
and therefore thoſe which we any other way acquire, 
do not come under the Notion of Rewards. Thus, 
our Selves, our Lives, and all the natural Benefits 
we enjoy, are not paid to us as the Rewards of ful- 
filling any Law, but the Divine Goodneſs freely 
conferr'd them on us, before we could ſo much as 
think of any Law to be fulfill'd. Neither is the 
Continuance of theſe good Things (ſince it proceeds 
from the inward Force of natural Subſtance) deriv'd 
from any Performances of ours, but is the Gift of 
our Great Creator, who * makes his Sun to ſhine on 
the Evil and on the Good, and ſendeth Rain on the Juſt 
and on the Unjuſt. Thus, likewiſe, what a Man gets 
by his proper Labour and Induſtry, he doth not 
directly and principally aſcribe to his own Obedi- 
ence, but to his Creator, who gave him the Strength, 
and to himſelf, who rightly employ'd it. Yet this 
Effect indeed, we may obtain by Laws, both the 
Preſervation of thoſe good Things, which either the 
free Bounty of Heaven, or our own Diligence, hath 
procur'd us, from the Incurſions and Aſſaults of 
other Creatures, that might otherwiſe hurt or de- 
ſtroy them ; and, likewiſe, the Increaſe of the ſame 
Enjoyments, by various Methods and Means : And 
therefore theſe Advantages only, in as much as 'tis 
in the Power of the Legiſlator to make them good, 
are 1 to be eſteem'd Rewards. And that 
theſe may have a perfect Force, in diſpoſing Men to 
Obedience, the Legiſlator is to ſignify, that ſuch 
Effects will moſt certainly follow ſuch a Cauſe. 

We may obſerve farther, That altho* the Will 
may be incited to an Action, by the Propoſal of 
ſome Good likely to proceed from that Action, yet 
this Conſideration doth not impoſe any Neceſlity ? 
of Performance, unleſs it be ſtrengthned with the 
Commination of ſome Puniſhment, to be incurr'd 
upon Non-Compliance. And therefore, that any 
good Effect proceeds by natural Conſequence from 
any Action, is indeed a Token of the ſuperlative 
Bounty of our Creator, who is ſo willing to confer 
that Good on us, and ſo kindly invites and per- 
ſuades us to embrace it. Yet th muſt not preſently 
be thought a neceſſary Argument, that he at the 
ſame Time commands us, by performing the Ac- 
tion, to acquire ſuch a Good. He might, perhaps, 
judge it ſufficient to have offer'd us ſo fair an 
Occaſion of receiving his Munificence. But if 
ſome Evil be farther pronounc'd againſt us 
upon Omiſſion, then there can remain no doubt, 
but that the Action is really and directly en- 


Join'd, To which we may add, that the Minds of 


„ Matth. v. 45. 
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_* Theſe Words, ut quicquam agant, i. e. that they may do any Thing, which are omitted in all the Editions of this Work, 
either by the Neglect of the Author, or Careleſsneſs of the Printers, quite ſpoil the Senſe. The Eng/i4 Tranſlator has not 
taken the Pains to conſult the Original, where theſe Words are expreſſed diſtinctly, Chap. v. F. 42. He hath, alſo, carefully co- 


pied out a Fault in the Impreſſion, in theſe Words, aut cum Aut 


chority, which makes the Senſe diſagreeable. 
* Theſe Words, Which wiſe Legifta 
3 Mr 
« ally determines the Will, 


are deprived of it. As, for Example, perſua 


oritate judicare, for indicare, i. e. to judge, for to ſhew his Au- 


tors and good Citizens have propounded with a Defire of, ought to be added, to render the 
Senſe of Biſhop Cumberland more clear, tho” they be not in as Grizinal we OY 

Locle proves in a moſt ſolid Manner, “ That it is not the moſt poſitive Good, but Uneaſineſs (as he calls it) that uſu- 
\ . That is to ſay, that Good, nay the greateſt Good, tho' we judge it ſuch, does not determine the 
at leaſt, to deſire it with an Earneſtne(s 11 to its Excellence; yet this 5 


e a Man, as long as you pleaſe, That Wealth is more ad vantageous than Po- 


eſire makes us uneaſy, becauſe we 


. ky make him to ſee and confeſs, that ſuitable Conveniencies of Life are to be preferred before a fordid Indigency, if 
yet he be contented with this latter Eſtate, and finds no Inconveniency in it, he'll perſiſt in it, contrary to your Advice, his 


| : Will is not inclined to any Action, whereby he will renounce it. ay on Hum. Underſtand. Lib, ii. Cap. xxl. 5. 35. 
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Men * are mov'd more forcibly by the Infliction of remains ' ſcarce any Thing but a dull Acquieſcence 
Evil, than by the Poſſeſſion of Good. It muſt be and Contentment. Whence it comes to paſs that 
confeſs'd, that the Acquiſition of Good hath very many Perſons, then only begin to value their 

werful Charms; eſpecially when it is freſh, and good Things, when they either have loſt, or are 
Join'd with the Deliverance from ſome preſent Evil. in danger of loſing them. But Grief, into which 
But the Senſ- of this Pleaſantneſs wears off in along all Evils and all Privations of Good are at laſt 
Courſe of Poſſeflion ; and when once that Motion reſolv*d, is not itſelf a bare Privation, but a Thing 
of Mind ceaſeth, which either the Abſence of the of a moſt poſitive Nature, and of ſuch progj- 
Good, or the freſh Enjoyment of it rais'd, there gious Strength, as to be able ſo far to extinguiſh 


. 


The famous Mr. Bayle maintains the contrary Opinion in his Treatiſe upon a Comet, ſaying, That a Man has more Tov, 
for Pleaſure, than Averfion for Pain; which Paradox he pretends to prove thus; Ne Man (ſays he) makes any Difficalty to ſuf, 
Chagrin or Pain, provided he paſſes to it through Joy— This appears from the Examples of ſo many Women, wwho being tram pos ti 
with the preſent Pleaſure, ſuffer themſelves to be led into ſuch Actions, as they are ſenſible will produce a long Train of Mijeric; : 
At, alſo, by the Example of great Numbers of Men, wwho having found, a thouſand Times, that the cating of certain Meats, and thei, 
drinking too much, has cauſed terrible Pains, will not yet reſtrain their Appetites, when they have Occaſion. But tis my Opinion, 
that theſe young Women and Drunkards do not uſually think of the bad Conſequence of their Actions, ſo far are they from 
determining, after they have exactly compar'd the preſent Pleaſure with the Miſery that will follow. Pis not then a Time for 
Reflection; we might do it when we are ſerious, and the Object and Occaſion being at a Diſtance, our favourite Paflion i, 
filent ; but when the Heart is briſkly attacked in a ſenſible Place, all theſe good Reflections vaniſh, we dream of nothing but 
the greateſt Satisfaction, and never trouble ourſelves with what may happen. The preſent Pleaſure, unleſs it be very ſmall, ani 
next to nothing, fills the narrow Capacity of our Soul, and ſo engroſſes the whole Mind, that it troubles not itſelf to think at all i 
Things abſent (as Mr. Locke ſpeaks, Eſſay of Hum. Ungerſt. p. 326.) The Orator Eſchi nes, ſpeaking of thole who engage them. 
ſelves in ſome great Wickedneſs, ſays, That they neither confider of the Diſgrace, or Puniſhment, which they bring on themſelve,, 
but are wholly employed with the Thoughts of that Pleaſure they ſhall obtain, if they compaſs their Deſign ; Ov y Ti» aioxurn, $5 
& Selce xnPbils NN an it iu xaloghlucails whewbrigulai, TN xitinnlac. Orat. in Timarch. p 197. Ed. Ge. 
But if, notwithſtanding the Earneſtneſs of the Defire which the Preſence of the Object excites, there are ſome Intervals, which 
permit them to conſider the Conſequence of the Action, they always have a great Inclination to flatter themſelves. They thin, 
that tho" the Conſequence is important, nevertheleſs tis not ſo certain, but that it may happen otherwiſe, or, at leaſt, that it may be 
avoided by ſome Means or other; as by Induſtry, Cunning, change of Behaviour, &c. (Mr. Locke of Hum. Underſt. p. 328.) See 
Simplicius upon Epictet. Furthermore, the prevailing Power of prefent Pleaſure, by which they are hurried, is, properly ſpeak- 
ing, a real Pain, for, in the Heat of a violent Paſſion, the earneſt Defire, which is inflemed by the Nearneſs and Allurements 
of the Object, cauſes ſuch an Uneaſineſs, as affects us in the ſame Manner, as what we ordinarily call Pain, and the preſent Un- 
eaſineſs being greater, determines the Will, as Mr. Locke has very well prov'd, altho' the future Pain, to which Men are ex- 
pos'd, by ſuffering themſelves to be carried away by the prevailing Power of preſent Pleaſure, may be ſeen at a Diſtance, 
and as a greater Evil, in its own Nature, than what they feel themſelves actually preſſed with, the Delufion, cauſed by a ſmall 
Difference of Time, inclines the Mind to chooſe the worſt Part. Mof? of our Pleaſures (ſays Montagne, according to the Opi. 
nion of the Heathen Wiſemen, wiz. Seneca, Ep. li, &c.) footh and embrace us, in Order to ftrangle us, as the Thieves, which the 
Egyptians call Philetæ, did; and ſhould the Head Ache ſeize us before Drunkenne/s, aue ſhould abſtain from overmuch drinking, but 
Pleaſure, going before, deceives us, and ſo conceals the Conſequence from us. Efſais, Lib. i. Cap. xxxviii. See the ſame Thought 
in two Comick Poets, quoted by Athenzus in his Deipneſophiſts, Lib. xiv. Cap. i. and Lib. x. Cap. vii. whoſe Words Gatahyr 
recites in his Preface to Marcus Antoninus, If, at the ſame Moment (ſays Mr. Locke) that a Man takes the Glaſs into his Hand, the 
Pleaſure, that he finds in drinking, were accompanied with that Pain in the Head, and Dualms of Stomach, which never fail to 
ſeize ſome Men, ſome few Hours after they have drunk to Exceſs, I do not believe that any Man would, upon theſe Conditions, put the 
Cap to his Lips, whatever Pleaſure he might have by drinking. So that, in the Examples alledged by Mr. Bayle, and in other like 
Caſes, none can propound to himſelf to undergo any Uneaſineſs or Sorrow, provided it paſſes with us for Pleaſure, but he aims 
to free himſelf from ſome immediate Uneaſineſs, or Grief, that lies upon him, which his Paſſion, or erroneous Judgment, hinders 
him from comparing, fully, with the Decree, or Certainty of Sorrow, at a Diſtance. The other Reaſon of Mr. Bayle is, That 
Men ſtick not to paſs thro' Pain and Uneaſineſs, provided, at length, they can arrive at Pleaſure. Theſe, as ſome Corſicans, 
(ſays he) hawing receiv'd an Aﬀront, will hide themſelwes fifteen Days together, in the Buſhes, to wait for their Enemy, being well 
contented to feed on the Roots of Graſs all that while, on Condition, that they may have the Satisfattion of ſeeing their Ambuſh 
Succeſsful. But we may rather ſay, that the Uneaſineſs, or Pain, which theſe Men have conceived at the Affront given them 
by their Enemy, and the eager Deſire of Revenge, with which they are poſſeſſed, renders them inſenſible of thoſe leſſer Difur- 
bances, which are cauſed by the Inclemency of the Weather, or an hungry Appetite. We can obſerve very few Men, who 
will willingly undergo any great Pain, or Trouble, to arrive at the Enjoyment of thoſe Pleaſures, of which they are molt 
ſenſible ; but when, indeed, only ſome {mall Inconvenience, or little Uneaſineſs, which they think can be eaſily born, attends, 
there needs no great Reſolution to open a Way to the Poſſeſſion of that Object, which has made ſo great Impreſſions upon our 
Heart. But the Proſpect of ſome violent Evil abates the Eagerneſs of the ſtrongeſt Paſſions, and deters the weakeſt Minds 
from ſwallowing the Baits of Pleaſure : But if ſometimes, to ſatisfy theſe Deſires, Men run themſelves chearfully into great 
Troubles, and ſharp Pain, as ſoon as they are ſenſible of them, they'll immediately repent of their Raſhneſs, and Imprudence ; 
the Pleaſures, whoſe ſweet Morſels have, drawn us away, will then appear to have been bought too dear, and we ſhall renounce, 
with all our Hearts, the Hopes of all we once accounted delightful, to be delivered from the Evil we endure ; a ſufficient 
Proof, that we have not well conſulted our own Good, or that the Violence of our Paſſions fo blinded us, that we did not per- 
ceive all the Bitterneſs of the Pain, into which we have ſo blindly thrown ourſelves. To come then to the Subject our Au- 
thor is on, Suppole that two Law-givers, willing to ſettle the ſame Law, ſhall propound, the one great Rewards to ſuch as ob- 
ſerve it, and the other ſevere Puniſhments to ſuch as break it: Do we think, that the firſt would more effectually engage Men to 
Obedience, than the other ? No Body, I believe, will venture upon the affirmative ; for there may be many Men, who will not 
much regard the greateſt Rewards that can be given, and, being contented with their preſent Condition, aſpire not to any 
higher Degree of Happineſs : But how few are there, who will not be affrighted at the Proſpect of a great Puniſhment, tho' 
they do not attentively conſider it? For one Man, who will yield to a Temptation, in ſpite of ſuch Threatenings, we ſhall find 
a thouſand, who will not, in the leaſt, be affected with the Hopes of the greateſt Rewards; eſpecially, if, to deſerve them, 
they muſt offer Force to any ſtrong Inclination. Quintilian (an able Orator, whom Mr. Bayle very juſtly eſteems) in treating of 
che Means of Perſuaſion, lays it down, among other Things, as a Maxim, that it is — ad to point out to the Auditor, not 
only the Advantage, which will accrue to him, by following our Advice, but, alſo, to point out to him the Danger of reject- 
ing it. For (adds he) not only Fear has a ſtrong Influence over weak Minds, but I doubt, if the generality of Mankind are 
not more eaſily prevail'd upon by the Apprehenſion of Evil, than the Hope of Good: Juſt as we are more ſenſible of Vice, 
than of Virtue. Animus deliberantis, &c. Inſtit. Orat. Lib. iii. Cap. viii. See, alſo, St. Auguſtine Lib. de Div. Queſt. 83. and 
36. Tom. 6. I ſhall add one more Remark, which is this, If a Man were more ſenſible of Good than Evil, thoſe Sins, into 
which Men fall, for fear of Pain, ought to be puniſh'd with greater Severity, than thoſe, into which they fall, through the 
Love of Pleaſure, Now this Conſequence, which naturally flows from the Principle of Mr. Bayle, is contrary to the Judgment 
of all the wiſeſt Legiſlators, and moſt able Philoſophers, as well as the conſtant Practice of all the Judicatures of the molt civi- 
liz'd Nations; and J am apt to think, that Mr. Bayle himſelf would not approve of a more gentle Treatment towards that 
young Girl, who (as he inſtances) ſuffered herſelf to be carried away with the Prevalency of a preſent Pleaſure, than of her 
who yields to the Threatenings of a furious Spark, See Chap. iv. F. 7. Notes there, and what the Author farther ſays, Lib. 
viii. Cap. iii. F. 19. as, alſo, Grotius, Lib. ii. Cap. xx. F. 29. Numb. 2. with the Notes. I am aware, alſo, that in the ſame Book, 
in which this Maxim, which has occaſion'd this large Note, is contained, theſe Words, which will confirm my laſt Reflection, 
are found, I much doubt (ſays Mr. Bayle) whether the Prevalency of that Pleaſure, which hurrieth us, avill be able to diminiſl the 


Crime, p. 341. 
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Cup. VI. 


: Senſe and Value of Happineſs, as ſometimes to 
„ ſo ſevere a Remedy as Death, for 


* we think, civil Legiſlators have ſuſficient 
Grounds and Reaſons for choſing to make the 
SanfZion of their Laws conſiſt rather in Puniſhments 
than in-Rewards. The Obſervance of human Laws 


is indeed advantageous enough in general, as it ſe- 


3 | cures the Poſſeſſion and 77 1 of thoſe Bleſ- 


which attend a civil Life: But were the Exer- 
5 of common Virtues enforc'd by the Propoſal 
of particular Rewards, *twere impoſſible to furniſh 
Stock enough for ſo profuſe a Bounty. On the 
other hand, the denouncing of Puniſhments was 
the ſureſt way to make Men ſhake off that heavy 
Drowſineſs, with which moſt of them are beſotted 
and benumb'd : And becauſe generally the Tranſ- 
greſſion of the Laws is join' with the Hurt of 
others, and with ſome imaginary Good of the 
Offender, therefore it ſeem'd moſt expedient to re- 
preſs the enticing Allurements of Sin, by repreſent- 
ing the frightful Image of that Pain and Grief, 
which was unavoidably to follow it. Thus we find 
that civil Laws do always come enforc'd with a Pe- 
nalty denounc'd againſt Tranſgreſſors, either EX- 
preſly defining the Kind of Mult, or Puniſhment ; 
or elſe intimating, that it is left undetermin'd to be 
ſettled by the Diſcretion of the Judges, and of thoſe 
who are to take Care of putting the Laws in Exe- 
cution. Indeed, the Roman Lawyers tell us of ſome 
Laws, which were imperfect, viz. ſuch as have no 
Puniſhment enacted for Offenders, as Macrobius 
ſpeaks *, or which wanted this penal Sanction. Such 
a one they reckon the Lex Cincia *, which had no 
other Clauſe added at the End to enforce it, * but 
this, He that doth otherwiſe, ſhall be accounted to have 
done wickedly. But I ſhould conjecture, that in that 
Law, either the Infamy alone was thought a ſuffici- 
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i nt, or it was left to the Power of the 
882 2 "ſome further Mark of Diſgrace on 
the Delinquents in this Point. That ſuch Perſons 
were not altogether unpuniſh'd, we may fairly con- 
clude from Tacitus 5. Cicero de Legibus, Lib. ii. 
Cap. ix, * The Puniſhment 0 Perjury is from Men 
Diſgrace, and from Heaven Deſtruclian. Livy, Lib. 
x. Cap. ix. gives us an Inſtance of another Law 
ſeemingly imper fett. The Valerian Law, ſays he, 
when it had forbidden the ſcourging, or the beheading 
of a Man, who ſhould make an Appeal, only added, 
that whoever acted thus, acted wickedly, This, I ſup- 
poſe ( ſo great was the Modeſty of Men in thoſe Days ) 
might be thought a ſufficient Tie for a Law : But in 
our Times, ſuch a Simplicity of Expreſſion would be us*d 
in no Threats, but thoſe which are deſign'd for Jeſts. 
In the ſame Rank we may place the Law of * Ze. 
leuchus mention'd by Diodorus Siculus, Lib. xii. Cap. 
xx. Let no Citizen proſecute his Enemy with implacable 
Hatred, but let him ſo maintain Enmily with him, as if 
be were ſhortly to return into Favour and Friendſhip, 
He that doth «therwiſe, let him be reputed a Man of a 
fierce and barbarous Diſpoſition, Unleſs you'll ſay, 
that, in this Caſe, as well as the former, the Infamy 
may well be interpreted as a Puniſhment. And ſo, 
likewiſe, in thoſe other Laws recited immediately 
after by the ſame Author, Lib. xii. Cap. xxi. Let 
not a free Woman, unleſs ſhe be drunk, go attended with 
above one Maid. Let her not ſtir out of the City in the 
Night-time, unleſs when ſhe goes to proſtitute herſelf to 
her Gallant. ' Let ber not wear golden Ornaments, 
nor Garments interwoven with Gold, unleſs ſhe deſigns 
to alt the Conrteſan. Let not a Man wear a Ring 
allied to Gold, or a Garment approaching near to Mi- 
leſian Richneſs, unleſs he be guilty of Fornication, or 
of Adultery. Thus (as the Hiſtorian proceeds to ob- 
ſerve) by ſuch ſcandalous Exceptions and Conditions, he 
eaſily diverted bis Subjects from the Purſuit of Luxury 


_— 


One ſmall Pain is ſufficient to ſpoil all the Pleaſures we enjoy. The Reaſon of it is, becauſe, ſo long as we are troubled 


with any Uneaſineſs, we can't think ourſelves . PR, * 
r. Locke © 


Uneaſineſs, as Things inconſiſtent with Happineſs. 


* of Happineſs, becauſe every one looks upon Grief and 
um. Underſt. p. 299. 


Inter Leges quogue illa imperfetta efſe dicitur, in qua nulla deviantibus pena ſancitur. Macrob in Somn. Scip, Lib. ii. Cap. xvii. 
3 The Cincian Law is ſo called from M. Cincius, the Tribune, who propoſed it, 4. U. C. 549. It forbad all Advocates and 
Pleaders to take any Money, or Preſents, from whence Plautus calls it Muneralis. See Tacit. Lib. xi. Cap. v. But it was, alſo, 
imperfe& in another Senſe, relating to the Validity of the Action committed againſt the Prohibition of the Law. See the 


following Note. 


+4 The Latin is this: Qui ſecus fecerit, improbe feciſſe videbitur. It is not known whence our Author took theſe Words : 
But theſe Sort of Laws do not make void what was done againſt their Prohibition. They are found in none of the Ancients, 
who has ſpoken of the Cincian Law. It is probable, that our Author borrowed this Formulary from the Valerian Law, which 
he mentions elſewhere. He follow'd, perhaps, the Conjecture of a learned German, in an excellent Treatiſe, intitled, Frid:rici 
Brummeri Comment. ad Legem Cincian, reprinted at Leipfic, with other Pieces, 1712. This learned Writer was of Opinion, 


that the Article of the Cincian Law, which related to Advocates, had no penal Sanction ; for which he brin 
Article of Ulpian, wherein it is forbidden to leave Legacies beyond a certain Sum, unleſs to particular 


YN as Proof, another 
elitions : Notwith- 


ſtanding which, tho' the Teſtator tranſgreſs'd the Law, the Donation was ſtill good and valid. Imperfeta Lex «ft, veluti Cin- 
cia, que ſupra certum modum donari prohibet, exceptis quibuſdam cognatis, & fi plus donatum fit, non reſcindit, 1. e. Cincius's 


Law is an imperfect one; becauſe, tho? it forbids all immoderate Fees and Gifts, unleſs to ſome Kindred, 
it makes them not void. Up. Inſtit. Tit. i. See Lib. iii. Cap. vii. 5. 6. following. M. Brummer (Ca 


yet, if more be given, 
p. iii. F. 7, 8.) aſſerts, 


however, that the Judges had a diſcretionary Power of puniſhing ſuch Lawyers as took Money or Preſets. M. Schulting, 
alſo, ſhews, in his admirable Notes on Juriſp. Ante Juſtinian. Pag. 562. that ſeveral Expedients were afterwards contriv'd, to 


prevent theſe illegal Donations from having their full Force. 


5 Who ſays, Annal. xiii. F. 62. Suillii grins gratia repetitum credebatur Seratuſconſultum, Pænaque Cinciæ Legis adver- 
1 


ſus eos qui p̃retio cauſas oraſſent, i. e. The 


ncian Law was reviv'd to ruin Suillius. 
quoted, maintains, with a great Shew of Probability, that the Cincian Law was renew 


But Brummer, whom 1 have juſt now 
'd by Auguſtus, whom, moreover, con- 


demn'd the Lawyers to reſtore Four-fold what they took from their Clients. See Dion. Call. Lib. liv. and the Comment. ad 


Leg. Cincian, Cap. iii. F. 9. & ſeg. 


0 Perjurii Pæna divina, exitium humana, dedecus. Cicero de Legibus, Lib. ii. Cap. ix. 
7 The Latin is, Valeria Lex, quum eum qui provocaſſet, virgis cædi, ſecuripue necari wetuiſſet, ſiguis adwverſus ea fecifet, nibil 


ultra, quam improbe factum, adjicit. 1d (qui tum pudor hominum erat) viſum, credo, wvinculum ſatis walidum Legis. 
ſeris ita minetur quiſquam. But here, by the Bye, we may obſerve, that the lat Words of this 


Nunc dix 
Paſſage are much varied in 


the Manuſcripts, where they are greatly corrupted. Gronovius, the Father, faintly conjectures, that they ſhould be read thus, 
Nunc wvix fi ſummas pœ nas minetur qaiſquam ; and he builds it upon two of the beſt Manuſcripts, which read thus, Nunc wix ff 


ſumma ſerio minetur, &c. Others ad „Ita ad ſervata, which being joined with the former Readings, 
Senſe, we may gather the true Reading to be, Nunc wix fi ſummos cruciatus minetur 
be kept to their Duty, by the plaineſt Denunciation of the moſt ſevere Puniſhments. 
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; and keeping to the 
qui/quam, 1. e. Men, at this Day, can hardly 
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rait fal. See Montagne's EHays, Lib. i. Cap. Ixiii. Digeſt. Lib. xl. Tit. viii De Religiaſis, & Sumptib, Funer, &c, Leg. xiv. 


Þ. 14. and Lib. xlvii. Tie. xii, De Sepulthr, viel. Leg. iii. 5 4. 
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and of Intemperance. For no one could bear the ex- 
Pofivg himſelf to his Fellows by ſo foul a Diſgrace *. 
Thus then, there are two Parts of a Law, one 
Definitive, and the other Vindicative, which is the 
penal Sanction. Theſe, we ſay, are two Parts of 
the ſame Law, and not two Species of Laws. For 
as it is loſt Labour to ſay, Do ibis, if nothing fol- 
low beſides ; ſo it is abſurd to ſay, You ſhall undergo 
a Penalty, unleſs it have been before ſignified by 
what Means we ſhall render ourſelves obnoxious to 
this Suffering. We muſt therefore take Notice, 
that the whole Strength and Force of a Law, pro- 
perly conſiſts in declaring what our Superior is 
pleas'd we ſhould perform or omit, and what Pe- 
nalty we ſhall incur upon Default. Whence, alſo, it 
may be underſtood in what Senſe the Power of 
obliging is attributed to the Law. For, properly 
ſpeaking. the Power of obliging, or laying an inward 
Neceſſity on Perſons to act in ſuch a Manner, is in 
him who bears the ſovereign Command. But the 
Law is only the Inſtrument of Sovereignty, by 
which the Ruler makes his Pleaſure known to his 
Subject, which being once diſcover'd, an Obliga- 
tion to Obedience is produc'd in them by Virtue of 
his ſupreme Authority. Hence too it appears, that 
the vulgar Diſtinction of the Power of a Law, into 
directive and compulſive, was ill made; unleſs by the 
compulſive Power we underſtand the penal Clauſe. 
For the proper Efficacy of a Law conſiſts in direct- 
ing, as it declares the Will of the Sovereign, and 
denounceth Threats againſt the Subject, if he prove 
diſobedient. But the compulſive Power, or the Power 
of exacting from the Subject a Conformity to the 
Rule * preſcrib'd them, by decreeing and actually 
inflicting Penalties, is properly in the Perſon of him 
who made the Laws, or of him who hath the Care 
of their Execution. Liban. Orat. V. Laws were of 
no Force without Judges to put them in Execution. Bare 
Statutes have neither Ears to hear our Cauſe, nor Feet, 
nor Hands, to haſten to us and defend us: But all the 


Book [, 


Aſſiſtance which Fuſtice gives us, is comvey'd by ir, 
Miniſters . Tho? tis a common Thing with Writers 
to attribute to the Laws themſelves ſuch Effects, 38 
in a ſtrict Senſe belong to the ſupreme Power. Of 
which kind of 8 that one Paſſage of Ayu. 
leius may be a ſufficient Inſtance, Quad et lex in 
urbe, dux in exercitu, hoc eft in mundo Deus. Wha; 
the Law is in a City, what the General is in the Arny 
ſuch is Gop in the World, When Livy ſays *, Tj, 


Commands of the Laws are more power ful than thoſe of 


Men; this is ſo far true in Democracies only, that 
the Magiſtrates cannot recede from the Laws, nor 
over-rule their Force. 

Legiſlators, as ſuch, are ſaid to compel, only no- 
rally; not that by any natural Violence they ſo con- 
ſtrain a Man, as to render it impoſſible for him to 
act otherwiſe than as they direct; but becauſe, by 
declaring and exhibiting a Penalty againſt Offenders, 
they bring it to paſs that no Man can eaſily chooſe to 
tranſgreſs the Law ; ſince, by reaſon of the impend- 
ing Penalty, Compliance is, in a high Degree, pre- 
ferable to Diſobedience. 

XV. Now by attributing thus to Laws the Power 
of obliging, we immediately exclude Permiſſions from 
the Number of true and proper Laws: Tho' Mz- 
deſtinus © tells us, the 5 Virtues of Law are to cam. 
mand, to forbid, to permit, to puniſh. For * Pr. 
miſſion is not properly an Action of the Law, but 
the Negation of an Action. W hatſoever Things the 
Law permits, thoſe it neither commands nor forbids, 
and therefore it really doth nothing at all concerning 


them. Some maintain, that there is nevertheleſs z 


kind of Obligation in Permiſſions ; not indeed affect- 
ing him to whom we ” a Thing is p#rmitted, but 
binding up a third Perſon from giving him any 
Hindrance, in caſe he undertake what the Law thus 

ermits. Tho' this is by many reſtrain'd to ſuch 

hings as are fully and perfectly permitted, fo as 
not to take in thoſe leſſer and imperfect Permiſſions, 
which may be more properly ſtiPd Indulgences or 


z Add. Lib. xi. Tit. vii. D. De Relig. Sumptibus Funeral. & Lib. iii. F. 4. Leg. de Sepulchro wiolato, 
o De Mundo, p. 749. Ed. in uſum Delph. Lal. i. D. Tir. iii. L. 7. 


The Original is, ab ip, for ipfis preſcriptam. 

* This Author cites only the Latin Verſion of Libanius's Oration V. He has ſome Declamations, but I have never ſeen 
his Orations. To ſupply this Defect, I ſhall obſerve, that this Thought was borrow'd from a much more ancient Writer, 
mean, Demoſthenes, as the Cloſe of his Oration againſt Medias; his Words are, H 9 Twy Nee, &c. 

5 The Senie of this Paſſage is certainly taken out of Ariſtotle, who ſpeaks exactly the ſame Thing in his Book De Mundi, 

p. vi. 

Imperiaque legum potentiora, quam hominum. Tit. Liv. Lib. ii. Cap. i. 

The Words of the Digeſts are, Legis wirtus [bæc] eſt, imperare, vetare, permittere, punire, Digeſt. Lib. i. Tit. iii. Leg. vii. 

6 This is not always true, for every one knows, that Laws, ſometimes, poſitively grant particular Privileges and Rights 
If we carefully reflect upon the Nature of moral Things, we ſhall find, that the general Notion of a Law, as it implies 2 
Conſtitution, by which a Superior orders the Actions of ſuch as are ſubje&t to him, includes not only an Obligation to do, 
or not do, certain Things, but, alſo, a Liberty to do, or not do, others. So that Liberty imports always a Conceſſion, either 
expreſs or tacit, which is a poſitive Thing. And, indeed, on what are all the Rights we have founded, but upon the poſitive 
Will of our Superior, by Virtue of which we may defend ourſelves, or require the Protection of the Law againſt all thoſe 
who endeavour to moleſt us in the Enjoyment of ſome lawful Right? Farther, Right and Obligation are two relative No. 
tions, which always go Hand in Hand. And why may we not allow a Law of meer Permiſſion, as well as a Law obligatory? 
Certainly, if this Law be neceſſary to impoſe upon us a Neceſſity of acting, or not acting, the other is no leſs neceſſary to 
put us in a State of acting, or not acting, with Security and Impunity, as we think fit. Grotius, who, like this Author, 
affirms, that Obligation is the Eſſence of all Law, ſeems tacitly ro acknowledge, in the ſame Chapter (1:76. i. Cap. i. F. 17 
that Permi/jion is comprehended in the Notion of a Law. We muſt therefore allow, That the Law of meer Permiſſion is an 
Ordinance, or Conſtitution, by which a Superior gives to thoſe that are ſubje& to him, a Right, or moral Power, to enjoy 
Things ſafely and lawfully, or to do, and require of another, certain Actions, if they judge convenient. See what Mr. Titi 
ſpeaks, much to the ſame Purpoſe, in his OGH. on Pufendorf, 1. li. Mr. Selden has already maintained the ſame Opinion, and 
uſes a Compariſon, very proper to make it underſtood, wiz. All the Boundaries, which divide my Field from my Neighbour's, /t 
out the Extent of his Field as well as mine; ſo the obligatory Right, which determines what Actions are commanded, and what forbid: 
den, being ence ſettled, there neceſſarily follows a Right of meer Permiſſion, which has, for its Object, all other Actions, about 
wvhich the Lazogiver has determined nothing authoritatively, and, conſequently, permits every Man to do, or not to do, as he pleaſe. 
De jure Nat. & Gent. Lib. i. Cap. iv. See, alſo, what I have ſaid upon Grotius De Jure Bell. & Pac. Lib. i. Cap. i. Not. 3 
where the Queſtion is treated at length, and more diſtinctly. Again, We muſt remember, that there is a great Difference be. 
tween the Permiſſion given by human Laws and divine; for the Permiſſion of divine Laws is always abſolute, ſo that every one 
has a full Right to do all that they permit, provided the Things permitted are not forbidden by any human Law, to which 
he ought to ſubmit, in Obedience to ſome other divine Law ; but as to human Laws, the Permiſhon, which they give, , 
for the moſt Part, imperfect, which implies only Impunity in human Judicatures, as our Author explains himſelf a little lower. 
And, as I have ſhewn at length in two Diſſertations, the one on the Permi//ion, the other on the Advantage of the Laws, which, 
after being printed ſeparately, have been ſince annex'd, by way of Supplement, to the fourth Edition of the Duties of a Ma! 
and a Citizen. Nevertheleſs I am aware, that this Author, forgetting his Principles, ſeems to allow a Law of meer Permiſſion 3 
for, ſpeaking of the Goodneſs or Evil of Actions in the following Chapter, F. 3. he lays expreſly, By a Law, I mean ale 
avays here a Law, which indiſpenſably obliges to ſome Thing, and not a Law that only permits, Legem neceſſitantem, non Pr 
mittentem. Grotius, alſo, ſpeaking of the Right of the firſt Occupant, ſays, Ii founded upon the natural Right of bare Permif 
/ion, Eſt hoc jus ex jure naturæ permittente, Lib. ii, Cap. iii. F. 5. 


3 . Connivances 


CHAP. VI. 


ances. Thus, for Example, the Laws of 
Co Countries permit the killing of a Wife taken 
in Adultery 3 yet they do- not forbid others from 
uſing their utmoſt to hinder her Death. But if 


Wo} we would be accurate and exact in our Way of 


talking, even this Effect doth not properly reſult 
from the Permiſſion of the Law, but from every 
Man's juſt Liberty : For about thoſe Things in 
which the Law gives me no Stop, or Hindrance, I 
have a perfect Freedom of acting, the chief Effect 
of which is, that no Man ought to diſturb me in 
the harmleſs Exerciſe of it. So that for a Law ex- 
preſly to permit thoſe Things to which we claim a 
ſaficient Licence by their not being prohibited, 
which cannot well fall under Doubt or Diſpute, 
ſems little better than uſeleſs and ſuperfluous. As, 
likewiſe, it is not always neceſſary, that when an 
prohibiting Law is repeal'd, an Act hitherto forbid- 
den, ſhould, by an expreſs Ordinance, be declar'd per- 
mitted : Since upon Removal of the former Impe- 
diment, our natural Liberty doth, as it were, re- 
vive and recover itſelf. There are indeed two ſpe- 
cial Caſes, in which civil Law-givers are wont to 
uſe expreſs Permiſſiom : Firſt, when Licence and 
Impunity is indulg'd to ſuch an Act, within ſuch a 
Meaſure ; and, ſecondly, when the Licence or Im- 
punity is to be urchas'd by ſome Fine or Burthen. 
Of the former Ee, ſome give an Inſtance in the 
Laws of moſt Countries permitting Uſury, within 
ſuch a fix'd Degree: Of the latter, in the Conſtitu- 
tions of ſome — where Women are allow'd to 
proſtitute themſelves, upon Condition of paying a 
certain Tax * : which whether it be well or ill done, 
we are not now to diſpute * l. 


Legal Permiſſm is divided into Plenary, which 


gives a Right of acting, and makes the Deed alto- 
gether lawtul ; and leſs Plenary, which either affords 
Impunity, or Freedom from Impediment, or both. 
Now that ſeveral Things find an Impunity amongſt 
Men, is occaſion'd by ſome of theſe Reaſons : Ei- 
ther, that the Matters exceed the Reach of human 
Courts and Cognizance, as do the Faults of Kings; 
or, that human Law hath either determin'd nothing 
plainly about ſuch an Action, or hath declar'd it 
ſhall be lawful ; or, laſtly, becauſe civil Ordinances 
frequently leave many Things to the Modeſty and 
common Honeſty of every particular Man“. 

Some have more accurately obſerv*d concerning 
theſe Permiſſions of Civil Laws and Civil Courts, 
that they are made either by the Action of the Law, 


off. See Book viii. of our Author, Chap. i. F. 3. 
ii. Cap, i. J. 9. 
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or only tacitly. To the former they ref-r the Omiſ- 
ſion, or paſling by of a Matter, not ſimply, and, 
as it were, by Accident, but when the Deſign and 
the Form of the Law run in ſuch Manner, thaf 
the Legiſlator ſhews his Intent of making a full 
Enumeration of Particulars : For, in ſuch a Caſe, 
he is ſuppos'd to have permitted whatever he hath 
not expreſly reckon'd up amongſt Things prohi- 
bited ; provided the Matter be not repugnant to 
natural Honeſty. Thoſe Things are underſtood to 
be tacitly forbidden, which the civil Power lets paſs 
by conniving at, tolerating, or diſſembling; ei- 
ther for the preſent only, or for a longer Time, fo 
as to let them obtain the Force of Cuſtoms. Yet a 
Permiſſion, granted by a civil Law, cannot cauſe 
that an Action ſhall not be contrary to the divine 
Law, or ſet it beyond the Fear of the divine Pu- 
niſhment. 

We may farther remark, that when a Thing is 
ſaid to be permi ted, which is not determin'd by the 
+ expreſs Command or Prohibition of any Civil 
Law, we are not to cavil at the Words of the Law, 
but to conſider the Scope and Intention of it. For 
many Things are contain'd in the Senſe of the Laws, 
and are ſuppos'd to be really implied by them, ei- 
ther as they are neceſſary Conſequences, or upon 
Account of their near Afﬀinity and Reſemblance to 
the determin'd Caſes. Regard is, likewiſe, always 
to be had to natural Law, or to common Honeſty, 
which 1s the perpetual Supplement of civil Decrees. 
Laſtly, Thoſe Things which are tolerated only tor a 

ime, or upon the Score of Neceſſity, cannot fall 
under the proper Notion of Rights, All 5 which 
Obſervations are chiefly to be underſtood of the 
moſt perfect or plenary Permiſſion . 

XVI. The Matter of Laws in general, is what- 
ever can be done by thoſe Perſons for whom the Laws 
are made, at leaſt at the Time of their Promulga- 
tion. For if any Man afterwards, by his own 
Fault, loſeth his Ability to fulfil the Law, the Force 
of the Law doth not thereupon ceaſe and expire; 
but the Legiſlator hath Power to puniſh him, for 
rendering himſelf thus incapable of conforming to 
the Rule preſcrib'd him. But, otherwiſe, to make 
ſuch a Law as the Subject cannot fulfil, and yet hath 
not loſt his Power of fulfilling by his own Fault, 


is not only a moſt vain, but a moſt unjuſt Deſign “. 


As to the ſubje& Matters which employ the parti- 
cular Species of Laws, we ſhall more conveniently 


conſider them in their proper Place. 


XVII. To 


Vid. Ewvagr, Hift. Ecclef, Lib. ii. Cap. ix. Of the Tribute paid by common Strumpets, which Anaſtaſius, the Emperor, took 
d Vid. Dig. Lib. I. Tit. xvii. 


© Vid. Bæcler. in Grot. Lib. 


may ſuppoſe that he 
his own Hands. See Note 2. above. 


God:froi, upon the Theodofian Code, Lib. xiii. Tit. i. 
3 dee what is ſaid, Lib. viii. Cap. i. F. 3 


Jubere ſignify the ſame Thing, 


ot. 3. 


e to be 
Which obſery 


— 


But the free Uſage of this Faculty, in ſuch and ſuch Caſes, is an Effect of the Permiſſion of a Superior, who might re- 
ſtrain us, if he had 8 in ſuch Caſes where he has us'd his Authority; h 


ſo that not having exercis'd this Right, we 


as wav'd it, and thereby ome us a real, tho' a tacit Permiſſion. Hence it comes, that he may here- 
after forbid, what he has now permitted ; becauſe, as well in this Caſe, as in regard to all obligatory Laws, he has not tied up 


See Evagriur's Eccleſ. Hiſt. Lib. iti. Cap xxxix. about a Tribute called Chry/argius, which was levied upon the Curtezans 
and which was aboliſhed by Anuaſtaſius, as our Author there obſerves. This was 3 called Auraria, 5 Luſtali. Collatio, 
becauſe it was levied every ſive Vears. And all, who carried on any Trade, as well as Beggars, were ſubje& to it. See Jagues 


* In all the Editions of Pufendorf it i printed Valente aut Fubente (and therefore the Eagliſ Tranſl 
3 I, gli I ranſlator renders them, 2h 
expreſs Command) but the Author would have ſaid, Vetante aut Fubente, as the Connection of the Diſcourſe requires, for elle 


3 See Lib. v. Cap. xii, F. 17. following. We muſt diſtinguiſh here between the Permiſſion of divine and human Laws, the 
The REA ſpeaking, carries along with it only Impunity, but the former, when it is poſitive, always implies 
K e Reader will find the Matter treated at full Length, in my Notes upon Grotius De Jur. Bell. & Pac. Lib. i. Cap. i f. 17. 


Approbation. 


4. . that what is forbidden ſhould produce ſome Advantage, either to thoſe, for whom the Law is made, or to 
= A or tis not reaſonable, that the natural Liberty of Subjects ſhould be reſtrain'd, and no Profit, thereby, redound to 
1 A Tx. De Offic. Hom. E Civ. Lib. i. Cap. ii. F. 8. See what is ſaid, Lib. vii. Cap. ix. $. 5, Laws are made only about 

mgs as commonly happen, as is obſerved above, Cap. xi. F. 5. To theſe two Conditions (of which our Author has 


4 inſerted the Second in his Abridgment) he ſhould have added a third; which is, that the Law ſhould not only be poſ- 
d, as well as uſeful to thoſe who obſerve it, but, alſo, juſt. The Caſe is clear, with regard to human Laws, 
me evil, from the Moment they contain any Thing contrary to the divine Law, either natural or reveal'd. As to 
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XVII. To know who is capable of being oblig'd 
by a Law, we need ſeek no further than to the 
Right of the Legiſlator ; which certainly takes in 
all thoſe who are ſubje& to his Command. What 
Perſons the Legiſlator intended to oblige, is plain 
enough from the Law itſelf. For in all Laws it is 
ſignitied whom they concern; either by expreſs De- 
termination, made ſometimes by a general Sign, 
lometimes by a Reſtriction to certain Individuals ; 
or elſe by ſome Condition or Reaſon, which a Sub- 
1ect finding in himſelf, at the ſame Time apprehends 
that he therefore ſtands cd by ſuch a Law. Re- 
gularly then, a Law obligeth all Perſons ſubject to 
the Legiſlator, whom the Reaſon of the Law reach- 
eth, and to whom * the Matter of it may be ap- 
plicd. For, otherwiſe, Tumults and Confuſions 
old continually ariſe amongſt Subjects, the Pre- 
vention of which Diſorders was a principal Reaſon 
why Laws were firſt introduc'd. And therefore no 
Body ſhall be eſteem'd exempted from a Law, 
unleſs he can ſhew his peculiar Privilege. Yet this 
indeed frequently happens, that a Man may be ex- 
empted from the Obligation of a Law, after the 
Time of its being enacted, and this we call being 
diſpens*d with, For if the Legillator may rightly 
abrogate or repeal a Law, he may as fairly * 
the Effect of it in ſome certain Perſon. Diſpen ſation 
differs from Equity, with which it is generally 
confounded, in this Reſpect, that the former cannot 
be granted, but by one endued with Legiſlative 
Power; whereas an inferior Miniſter of Juſtice, 
not only may, but ought to apply the latter; ſo that 
it he follow the ſtrict Letter of the Law, in a Caſe 
where there 1s room for an equitable Conſtruction, 
he ſhall be judg*d to act contrary to the Mind and 
Intention of the Legiſlator. Diſpenſations therefore 
depend on the free Grace of the Zaw-griver, but 
Equity on the Office and Duty of the Judge. In 
granting Diſpenſations *, great Prudence is to be 
us'd, left, by a promiſcuous Indulgence, the Force 
and Authority of Law be enfeebled : Or leſt, if the 
fame happen to be denied to Perſons of the like 
Condition, Occaſion ſhould be given to Anger and 
Reſentment, whilſt Men of equal Circumſtances are 
not admitted to equal Favours. Plutarch hath re- 
corded ſeveral Inſtances of very nice and ſubtil Diſ- 


a Plutarch Apophthegm. Lacon. & Ageſil. Appian. ** 
Lib. xiii. Cap. o. Plutarch Lyſand. Add. Valer. Max 
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d Idem Demetr. & in Alexandr. p. 672, & 679. 
ib. vi. Cap. v. f 3. 


Book l. 


ſations. As when Age/ilaus ſuſpended the Lay; 
or one Day, with this Form, Let the Laws fleep tg 
Day * *; to hinder thoſe Perſons who had fled in an 
Engagement, from ſuffering the uſual Diſgrace. 
So when Demetrius deſir'd to be admitted at once 
into all the Athenian Myſteries, whereas it had ever 
been a Cuſtom to celebrate the greater Myſteries in 
November, and the leſſer in Auguſt, Stratocles publiſh'q 
a Decree, that the Month of March, in which Deme. 
trius viſited Athens, ſhould be call'd, firſt November 
and then Auguſt. What the ſame Author reports 
of Demoſthenes is more plauſible : Demoſthenes, upon 
his being recall'd from Baniſhment, lay under a pe. 
cuniary Mulct, and the Law forbidding that he 
ſhould be entirely diſcharg*d from it without Pay. 
ment, they invented this Way of eluding the Law; 
they had a Cuſtom of giving Money to the Man 
who prepar*'d and adorn'd the Altar, at the Time of 
Sacrificing to Jupiler the Deliverer : This Office, and 
this Money, they decreed Demeſthenes ; and, under 
that Pretence, allotted him fifty Talents, the Sum 
in which he had been amerc'd. The Lacedemonian; 
made uſe of much ſuch another Evaſion in Refe- 
rence to Iſander. It was a Law amongſt them, 
that no Man ſhould bear the ſame Office above 
once ;; but now reſolving to let Lyſander have 
again the chief Power in a Naval Expedition, they 
gave * Aracus the formal Command of the Fleet, 
but join'd Zy/ander with him ? in a private Station, 
with expreſs Orders, That the General ſhould never af 
contrary to his Advice. I know not whether the 
Spaniſh Cuſtom mention'd by Naudeus *, may not 
be reckon'd, likewiſe, amongſt theſe nice Permiſſions: 
&© In Spain, he ſays, when they deem a Man to be 
« ouilty of Treaſon, they appoint Judges to ſit on 
6c Fim in ſecret, who form a Proceſs; and condemn 
© him to ſuffer Death; after which they ſeek by 
* any Means to put the Sentence in Execution. And 
this they practiſe as a Salvo to their Conſciences ; 
© that they may not be accus'd of Injuſtice in pu- 
* niſhing Men capitally, without a legal Knowledg: 
of their Crime.“ | 
XVII. Law may be beſt divided, with reference 
to its Original, into divine and human ; the former 
having God, and the latter Man for its Author. But 
if we conſider Law, as it bears a neceſſary Agree- 


© Diodor. Sic, - 
4 Coups d Eftat. Chap. iii. p. 198. a 


1 


divine Laws, they are always infallible, agreeable to thoſe Ideas of Juſtice which flow from the Nature of Gop; that is to ſay, 
to what his infinite Perfections demand, when conſider'd, according to the perfect Conformity there is between them. Hence it 
15, that whoever attempts to promulge it, as a divine Law, any repugnant to theſe immutable Ideas ought, upon that Ac- 
count, to be regarded as an Impoſture.* 'This is ſufficient to deſtroy the Inference, which the Partizans of Perſecution draw 


from the Evangelical Parable, Compel them to enter in. 


The ſame Thing may be applied to the Utility of divine Laws. There 


is only this Ditterence, between purely poſitive and natural Laws, that we cannot, ſometimes, perceive ſo well the Advantage, 
which ariſes to Men from the Obſervation of the former; becauſe the infinite Wiſdom of Gop has, ſometimes, impenetrable 


Views, or ſuch, at leaſt, as are very difficult to be diſcover'd, by thoſe to whom he has preſcrib'd theſe Laws. 


In this Caſe, 


we muſt ſtill ſuppoſe ſome real Utility in them, tho? it is unknown to us. With reſpe& to the natural Law, the Principles of 
which are ſuited to the Capacity of all who make uſe of their Reaſon ; if, after having thoroughly examin'd any Thing (pre- 
tended either to be commanded, or forbid by the Rules of this Law, founded on the Conſtitution of our Nature) we find it 8 


not of the leaſt Uſe to Mankind, we may be certain, it is only a Chimera. 1 
regard to human Laws. We know very well, thoſe, who make them, are not always ſo wiſe, or penetrating, as to preſcribe 85 
nothing, but what is advantageous to their Inferiors, or Subjects. 


There is another Point deſerves Attention, wi 


directs, that, in Caſe of Doubt, the Preſumption ſhould always be in Favour of the Uſefulneſs of the Law, and that we ſhould 
even obey Laws, acknowledg'd as trifling, provided they do not contine us in too rigorous a Manner. 


See Lib. v. Cap. xii. F. 10. following. 


LY 


2 See Lib. v. Cop. xi. F. 21. following, as alſo his 4bridgment of the Duties of a Man and a Citizen, Lib. i. Cap. ii. J. 10 
Farther, to ſpeak properly, what he here calls Equzty, 2 to be called, An Inter pretation according to Equity ; as Titius ſpeaks, 


Ob/ery. 62. See a little Treatiſe of Grotius's upon this 


ubje&, printed in the latter Editions of his Book De Jure Bel. & 
Pac. which is entitled, De A quitate, indulgentia, & facilitate. 


3 See Mr. Bayle, in his Divers Ob/ervations about a Comet, p. 456. and the ſecond Volume of his Parrbaſiana, p. 178. 


* 


4 The Greek of Plutarch is, Kal pn, ors T&s „e; 
To AoTov. 


» / as * 5 * oy 1 
del Oupprger i xabivoew, in 0: Ths anpnger npiges Kugiu; th ©; ns 


s. The Word bis, being omitted in all the Editions of this Author, ſpoils the Senſe quite; and therefore, as the French TranF * 


lator adds, deux fois, fo the Exgliſb puts in, above once. 


6 Here's a great Miſtake in all the Editions of the Original, putting 4rratus, the Name of a General of the Acheans, a vel 
different Perſon from this Admiral, for Aracus, Our Author has follow'd Diodorus Siculus, who relates the ſame Fact, Lib. x: 


Cap. c. where the Text is apparently faulty, 


7 The Latin ſays, Privatus, as the Eng/i/h Tranſlator renders it, but ſurely our Author meant Legatus, 
ever that be, tis ſafeſt to follow Plutarch, who calls him, ETirodivs, i. e. Prafetus Claſſis, a 
farther about theſe Sorts of intricate Diſpenſations, in Montagne's Efays, Lib. i, Cap. xxii. 
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——_ the ſubje& * Matter, in this Reſpect we 
—- 11 25 td and pofitive. The former 1s 
chat which is fo exactly fitted to ſuit with the ra- 
IEEE aoaal and ſocial Nature of Man, that human Kind 
cannot maintain an honelt and a peaceful Fellowſhip 
without it : or, in other Words, that which carries 
in it a natural Goodneſs, or a Uſefulneſs ariſing from 
its internal Efficacy, towards Men in general. Tho' 
there be, alſo, a farther Reaſon of this Denomination 3 
nin as much as this Law may be found out and known 
vy the ordinary Sagacity of Men, and from the 

EXE Conſideration of human Nature in Common. 

Poſitive Law is that which doth not by any Means 
flow from the general Condition of human Nature, 
but from the ſole Pleaſure of the Law-giver ; tho” 
cheſe Laws ought, likewiſe, to have their Reaſon and 
| their Uſes ; in reference to that particular Society 
for which they are enacted. 

Some are us'd to call poſitive Law by the Name of 
Voluntary : Not as if the Law, of Nature * did not 
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ive Law had ſuch an Agrecableneſs with human 
Nature, as to be neceſſary in general for the Preſer- 
vation of Mankind, or, as to be known and diſco- 
ver'd without the Help of expreſs and peculiar Pro- 
mulgation. And therefore the Reaſons of this Law 
are not to be drawn from the general Condition of 
human Race, but from the particular, and ſome- 


times the temporary Advantage of ſeparate Com- 


munities. So that upon the Union of Men in So- 
cieties, they are fix d and determin'd by the Plea- 
ſure of Superiors. We may improve our Notion 
of poſitive Law by that Paſſage of Ariſtoile * *, where 
he ſays, That Laws proceeding from Inſtitution and 
Uſefubuſþ, bear ſome Reſemblance to Meaſures : For 
the Meaſures of Wine and Corn, for inſtance, are not 
every where the ſame ;, but greater where the Merchants 
buy, and leſſer where they ſell. 

Divine Law is again divided into natural and po- 
filive * : But human Law, ſtrictly taken, is only pofe- 
tive 5, Of the particular Species, we ſhall diſcourſe 


proceed from the Will of Gop, but becauſe no po- in their Place *. 


"= s Vide Ethic. ad Nicom. Lib. v. Cap. x. Et Vid. Lib. xv. D. de condit. Inſtit. | 1 Divine natural Law is diſtinguiſb' d from 
erte, becauſe this is alterable by the Authority that made it; that is not, but is Eternal and Immutable. Ste what our Author ſays 
„„ Book ii. Chap. iii. $. 4. 


8 — 


— 


1 The Text in this Place is either corrupted, or not clear. It may be rectified, partly, from his Elements of univerſal civil Law,where 
our Author thus expreſſes himſelf ; Quantum autem ad materiam, quedam cum ipſa humane nature, qua talis, conditione mani- 
feſt congruunt, & ex ed fluunt, i. e. As to the Matter (of Laws) ſome plainly agree with the human Nature, as ſuch, and others 
flow from it. And, partly, from his Abridgment of the Duties of a Man and a Citizen, Lib. i. Cap. ii. F. 16. where he fays, 
Sed /i lex confideretur prout neceſſariam, & univerſalem Congruentiam cum hominibus, vel minus, habet, Je. i. e. If the Law be 
conſidered, as it has a neceſſary and univerſal Agreement with Men, though in the loweſt Degree, &c. The Eagliſb Tranſ- 
lator is ſo far from clearing this Paſſage, that he has made it more obſcure, by taking it in a wrong Senſe ; for he under- 
ſtands, by the Word Subje#is, in tie Original, the Subject, or Matter of the Law ; whereas, the Author plainly treats of the 
Perſons upon whom a Law is impoſed. 

2 See what we have ſaid, Chap. i. F. 4. and Chap. ii. $.6. with the Notes. 

3 The Author here cites Vitellius's Reflection, Morem accommodare, prout conducat, i. e. To accommodate the Cuſtom to the In- 
tereſt of State, Tacit. Annal. Lib. xii. Cap. vi. 

4 Ariſtotle's Words are, T N, ald oufixy, x T3 ovuPipor Tir n,, & ifs reg Arges“ & Yap wailaxs ion To 
obne, ») cilnga firga, ann & wiv wales pile, S N aunzow iNN. 

This is an eſſential and diſtinguiſhed Character, between Laws natural and paſtive, the firſt are immutable, ſo juſt every 
Way, that no Authority can change, or abrogate them lawfully ; whereas poſitive Laws are ſo arbitrary, that, as a lawful Au- 
thority may eſtabliſh them, ſo he may change and aboliſh them, as he ſees Occaſion. See Book ii. Chap. iii F. 4. 

6 For tho" there be natural Laws, which conſtitute a Part of human Laws, it is not from the Legiſlator they derive their 
Force, becauſe they would be equally obligatory without this: All that the Legiſlator does, is to ſubject to Puniſhment, before 
human Judicatories, Things which would, otherwiſe, remain unpuniſh'd. But when Gop formerly gave Laws to the Fews 
as a temporal Legiſlator, it was eaſy to diſtinguiſh thoſe, which were founded upon the natural Law, from thoſe purely po- 
litical, or ceremonial, and which, as ſach, had no other Foundation, than the particular Will of Gop, ſuited to the Condition 
of that People. For every poſitive Law, whether human or divine, is only made for certain particular Perſons, or Societies 
whatever ſome modern Divines, and Lawyers, may imagine; as Grotius (Lib. i. Cap. i. F. 15.) affirms, That there is a divine 
voluntary Right, that —__ all Men, as ſoon as they come ſufficiently to their Knowledge ; and adds, That this Right hath 
been publiſhed upon three Occaſions, wiz. 1. At the Creation of our firſt Parents. 2. After the general Deluge. 3. By the 
Goſpel. This great Man did not proceed to Particulars ; but, ſome Years fince, Mr. Themaſrus, Profeſſor at 2 in Saxony 
compoſed a Syſtem of the divine poſitive univerſal Laws, in his Iaſfitutions of Divine Civil Laws, printed in 1702. But this able 
Lawyer being none of thoſe, who count it an Honour to defend what they have once aflerted, right or wrong, did, at length 
own himſelf miſtaken, and pulled down his own Building, when he found the Foundation to be weak. See his Select — 
tions, made at Hall, Tom. vi. Ob/ervat. xxvii. and his Principles of the Law of Nature and Nations, drawn from common Senſe 
printed in 1705, and again in 1708, Others, in imitation of him, have abandon'd this Syſtem. . A German Author has lately 
endeavour d to revive, and defend it, after his Way, in a Book printed at Keil, in 1720, with this Title, Friderici Genizkenii 
Juri: Divint Poſetivi Prudentia, Sc. The Difficulty of proving the moſt Part of the Articles, which relate to this pretended- 
univerſal Law, forms a ſtrong Objection againſt its reality. There are other Articles, which are, manifeſtly, only temporary 
Laws, made for a ſhort Time, and for a ſmall Part of Mankind. Others belong, only, to the natural Law, and not the poſi- 
tive. I have examin'd ſeveral of theſe, in my Notes on Grotius, Lib. i. Cap. i. F. 15. But to conclude, it is ſufficient to 
make two Remarks, which will ſpare the Reader the A! of a more particular Enquiry, I affirm then, that if there is 
any divine Law, which we may call poſitive, and, at the ſame Time, univerſal, it muſt have theſe Characters. 1. It ought to 
be uſeful to Mankind, at all Times, and in all Places. For Gop, being infinitely wiſe and good, can preſcribe no Law Which 
not advantageous to thoſe, to whom it is given. Now a Law, conformable to the Intereſts of all Men, in all Times and 
-juang (conſidering the infinite Difference, which the particular Genius, Situation, and Circumſtances of Men occaſion) ſuch A 
17 == I ſay, muſt be agreeable to the Conſtitution of human Nature in general, and, conſ- uently, a natural Law. 2. Beſides 

= * was ſuch a Law, as it never could be diſcover'd by the Light of Reaſon, it is neceſſary it ſhould be clearly 25 
* to all Mankind. But this is a Point can never be prov'd. A great Number of People have, as yet, no Knowledge of 

r 2 there is no Tradition can be depended upon in this Caſe. If we ſay, that the Laws, in Queſtion, = 
to whom they are reveal'd, we deſtroy the Idea of their Univerſality, without being ſatisfied, why they were not pub- 


liſh'd to all People, ſince they were made for all. Add to thi 1 a 
regard to the Reality, and N 4 N ve by ena to this, that we here ſuppoſe the very Point which is diſputed, with 
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74 Of the Qualities of moral Actions. 
a CHAP. VII 


Book I, 


Of the Qualities of Morar Actions. 


4 The ConTEenrTs of every Section of the ſeventh Chapter. 


1. How many are the Qualities of moral Actions. 


11. A neceſſary, lawful Action. 

111. The Goodneſs or Evil of Actions, in what they 
conſiſt. 

iv. A good Action muſt have all Things requiſite, an 
evil one is made ſuch, by wanting one Condition. 

v. GOD can't be the Cauſe of any Evil. 

vi. Juſtice is either in Perſons or Actions. 

vii. What is the Fuſtice of Actions. 

vIII. Univerſal and particular Fuſtice. 


UR next Buſineſs is to conſider the Qualities 
of moral Actions: Now according to theſe 
Actions are ſaid to be neceſſary, or not neceſſary, law- 
ful or allow'd, and unlawful or iſailow*d, good or 
evil, juſt or unjuſt. So that the Qualities of moral 
Action muſt be Neceſſity, Licence, or Allowance, 
and the Oppoſites of theſe, which want proper 
Names; together with Goodneſs and Illneſs, Juſtice 
and Injuſtice *. : 

II. A neceſſary Action is that which by Virtue of 
the Law, or the Command of a Superior, the Per- 
ſon to whom the Law or the Command is given, is 
bound abſolutely to perform. For in this conſiſts 
the Neceſſity of moral Actions, that they ought not 
to be omitted, nor yet to be done in another Man- 
ner than what was enjoin'd ; though by our natural 
Power and Strength we are able either to omit them, 
or to do them in another Manner. Yet it is uſual 
for the Lawyers to ſay abſolutely, that a Thing 
which wants only this moral Neceſſity, cannot be 
done *. To a neceſſary Action is oppos'd not only 
a forbidden Action, expreſly prohibited by the Laws, 
or other Orders of the Superior, but, likewiſe, a 
lawful or an allow d Action, which the Laws neither 
command nor forbid, but leave it to every Man's 
Pleaſure, whether he will underſtand or decline it“. 
Cicero pro Balb. Cap. iii. There are ſome Things which 
we ought not to do, tho* we might lawfully do them: 
But on the other Hand, whatever we cannot lawfully 
do, it's very certain we ought not to do. Now by the 
common Uſage of Speech, not only thoſe Things 
are ſaid to be /awſu/, which neither divine nor hu- 
man Law forbids, and which therefore may be un- 
dertaken without Sin or Blame, but, likewiſe, thoſe 


Ix. Juſtice diſtributive, 

x. Commutative, 

x1. Grotius's Opinion about Fuſtice. 

x11. Ariſtotle's Judgment upon the ſame. 

XII. Hobbes's Opinion of Juſtice and Wrong. 

xiv. What is an unjuſt Action. 

xv. What an Injury is. 

xvi. An Injury is done by Deſign and Choice only, d 
the Nature of a Fault is treated of. 

xvii. No Wrong is done to any Man that wills it, 


Things, which altho* prohibited by the Laws of 
Nature, yet the Laws of particular States ſo far 
permit, as not to impoſe a Penalty on them in hu. 
man Cognizance ; leaving them to every Man's pri- 
vate Conſcience and Honour *, 7s Obſervation is 
admirable to this Purpoſe, I is not lawful (ſays he) 
for any Man to ſin; but we commit an Error in, Speech, 
whilſt we ſay that ſuch a Thing is lawful, uicht iy. 
deed tolerated or allow'd, The former kind of Action: 
we may call perfect) lawful, the latter imperſeli). 
So * Lampridius reports of the Emperor Severy;, 
that he had ſome Thoughts of prohibiting the public 
Profeſſors of Lewdneſs : But he feared this might ro- 
ther increaſe Debauchery in private; Men natural) 
edding what is unlawful, and purſuing with Eagerne; 
and Fury any Practice which hath been forbidden them, 
But farther than this, we ſometimes in a ve 
looſe Senſe, term even thoſe Things lawful, which 
all Men agree and confeſs to be the moſt baſe and 
vile ; whenſoever the Perſon who performs them is 
Maſter of ſo much Strength, as to be above hu- 
man Puniſhment or Reprehenſion. Senec. de Cl: 
ment. Lib. i. Cap. xviii. Tho we commonly ſay, Al 
Things are lawful towards a Slave, yet there are indeed 
ſeme Things which common Nature forbids us to at t- 


. wards a Man, one of our own Species and Condition“. 


III. We call that Action good morally (for the 
other kind of Goodneſs, term'd Neural, or Mate- 
rial, by which a Thing or an Action tends to the 
Benefit or Perfection of any one ?, is explain'd in 
another Place. Tho* we muſt obſerve, that in the 
Precepts of natural Law, and in moſt civil Conſti- 
tutions, it goes along with this moral Goodneſs, 
and amongſt rational Creatures *, ſeems to give ” 
fir 


* Nam gue ſata lædunt pictatem, exiſtimationem, verecundiam noſtram, & (ut generaliter dixerim) contra bonos mores fount : 


nec facere nos poſſe credendum eft. Dig. Lib. xxviii. Cap. vii. 


1 All theſe Diviſions are very ſcholaſtic, as well as inaccurate, ſince they claſh with one another. Without ſo much 
Myſtery, it is ſufficient to divide Actions into Good, Bad, and Lawful, or Indifferent. The Good, are thoſe which the Law 
commands: The Bad, thoſe it forbids : And the Indifferent, thoſe which it leaves every Man at Liberty about. All the Species 
may be reduc'd to this, and the other Diviſions, as we ſhall ſee, are only Subdiviſions of one of theſe three Claſſes. See Sed, 


v. Not. 5. and Sect. vii. Not. 1. following. 


2 Nam qua facta, &c. For we ought to ſuppoſe thoſe Things impoſſible to be done, which prejudice natural Affection, Re- 


putation, Honour, and, in general, good Manners. 


3A yp s xeviAural Tis wo, rabra N pwn Toth, xe, i. e. What a Man is not ordered to do, that he is not hin- 
dered from doing. Liban. Declam. xvi. The Author himſelf cites this Paſſage in his later Editions, 

4 "here are ſome Things not to be done, tho' lawful ; but whatever is not lawtul, that ought not to be done. N ully's Words 
are, EA peccare nemini licet, ſed ſermonis errore labimur ; id enim licere dicimus, quod cuique conceditur, Tuic, Queſt. Lib, v. Cap. xx 

s This Quotation making little to our Author's Purpoſe, and containing ſomething obſcene in it, 'tis no Damage to omit It, 
and, inſiead of it, put ſome of the Sayings of the Roman Lawyers, vi. Digeft. Lib. I. Tit. 17. De droerſ. Reg. Juris, Leg. xn: 
Ewery Thing is not hongf! that is lawful. And Leg. cxcviii. We ought to confider, not only what is lawful, but what is alſo hunt: 
Mr. S:-yc4, Profeſſor at Hall in Saxony, has publiſh'd a Diſcourſe on the Law of what's lawful, but not honeſt, reprinted in 
1704, in Quarto, where we may find a particular Account of Things permitted, and authorized by Cuſtom, which, in them- 
ſelves, are contrary to natural Honeſty, and much more to Chriſtianity, altho* the Author has carried the Subject a little too 


far in ſome Places. 


6 The whole Chapter, treating of a Maſter's Power over his Slaves, is worth peruſing. 


7 See Book i. Chap. iv. F. 6. and Book ii. Chap. iii. F. 21. 


* Sencca's Words, Ep. cxx. may ſerve as an excellent Comment upon our Author's Notion, Nobis, widetur ob/ervatio colleg1/*, 
& rerum ſefe fatarum inter ſe cellatio, per analogiam noſtro intellectu & honeftum & bonum judicante 
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and, in one Word, Sin. 
directing Rule; for inſtance, the Mariner's Compaſs, 
WS is {aid to be be Cauſe of his right Sailing, and of his 
coming to the Port, not ſo much in regard that the 

Ship takes a Courſe falling in with its Direction, as 


Erſt Spring or Occaſion to it) or in moral Eſtima- 
4 hich is agreeable to the Law, and that Ac- 
tion evil, which is diſagreeable. Inaſmuch as the 
rctio formalis, the proper and diſtinguiſhing Nature 


which Name we here mean a necefſi:ating, and not a 
permitting Law, and if it be human, we ſuppoſe it 
not contrary to thoſe which are Divine) * for when a 
deſign'd Action is form'd according to the Rule 
preſcrib'd, and 3 agrees with it, it is ſaid to 
be good : Whereas, if it is undertaken againſt the 
preſcrib'd Rule, or varies from it, it 1s call'd Evil, 
Now it is plain, that any 


becauſe the Pilot 2 himſelf by it in managing 
the Steerage : In like Manner, a Law is ſaid to be 


che Cauſe of Rectitude in an Action, not when the 


Action, however intended, is agreeable to it; but 


4 when the Action 1 from the Dictate of the 


Law, and from ſome Dependance on it; that is, 
from an Intention of paying Obedience to its In- 
junctions. Whence, if a Man by Chance, or with- 
out thinking of any Obedience to a Law, performs 
a Thing preſcrib'd by that Law, he may, indeed, 
be ſaid to have done rightly, or not ill, in a negative, 
rather than in a poſitive Senſe ; but he cannot be ſaid 
to have done morally well, no more than one that 
by diſcharging a Gun at venture and random, hath 
brought down a Bird, can be ſaid to have ſhot ſkil- 
fully, and like a Markſman. 

IV. Farther, ſince the Law determines either the 


& Diſpoſition of the Agent, or elſe the Object, or the 


End, or the Circumſtances of the Action; an Action 
is morally Good, or Evil, for one of theſe Reaſons, 
either becauſe the Agent is fo diſpos'd as the Law 


= | requires him to be, or otherwiſe; or, becauſe the 


| Preſcrib'd, believ 


Action is directed towards the proper Object, with 
that End, and thoſe Circumſtances which the Law 
2 or with the contrary. But here it muſt 

obſerved, that to make an Action good, *tis ne- 
ceſſary, that it not only conform to the Law in all 
its material Requiſites and Conditions; but, likewiſe, 


chat, in reſpect of its Formality, it be exercis'd, not 


out of Ignorance, or any other Cauſe, beſides the 
Intention of paying Obedience to the Law. And 
a Lib. i. Cap. viii. F. 6. Extern. 


— 


Cuar. VII. Of the Qualities of moral Actions. 


. Evil. 
of the Goodneſs, or Illneſs, of Actions, conſiſts in a 
ation, determining them towards a directive 
Rule; and this Rule is what we term a Law (under 
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therefore an Action, tho? otherwiſe, on the Account 
of the Matter of it, Good, may, by Reaſon of the 
bad Intention of the Agent, be imputed to him as 
For a Man who 1 an ill Thing, doth 
a good one, hath by no Means a Title to any Re- 
ward for his Service. As he in Lalerius Maximus *, 
who intending to kill Faſon, luckily broke his Im- 
poſtume. Upon the ſame Account, he who miſ- 
{pends his lawful Power in ill Service, is guilty of 
Sin: As a judge, for Inſtance, who abuſeth his Au- 
thority of puniſhing Offenders, to the ſatisfying his 
own private Reſentments. For which Reaſon the 
Carthaginians ſentenc'd their Generals to Death, if 
they had undertaken an Enterprize, tho“ with good 
Succeſs, yet with ill Counſel and Deſign *. Liv. 
XxXViii. Cap. xlviii. Val. Max. Lib. ii. Cap. vii. F. 1. 
Extern. But, on the other Side, an Action, as to the 
Matter of it Evil, cannot, * by Virtue of the honeſt 
Intention of the Agent, be turn'd into Good. 
Whence the Reaſon is clear, why a Man cannot uſe 
his own Sins as Means for the Attainment of any 
virtuous End, or why we muſt not do Evil that 
Good may come of it, Rom. iii. 8. For to render an 
Action Evil, it's ſufficient that it be incongruous to 
the Law, in any one Point, or Condition, whether 
Material, or Formal: That is, If either the Diſ- 
poſition of the Agent, the Object, the End, or 
any one of the Circumſtances contradict what the 
Law directs. Tis a moſt vain Diſtinction of ſome 
Men, when they affirm, that an Action, as to the 
Subſtance of the Work, may be good, altho' the 
End, required by the Law, be not intended by the 
Agent. For the End makes a main Part of the 
very Eſſence of a moral Action, inaſmuch as it en- 
ters into the Intention, which is a Principle of the 
eg Force in determining the Action's Quality. 
ence it is ſinful to direct an Action, not only to an 
ill End, but, likewiſe, to any other End, than what is 
preſcrib'd by the Law, Matth. vi. 5. Juv. Sat. 8. 
Ver. 215. Cauſa facit rem diſſimilem. Nor is an ac- 
compliſh'd Fact only, or ſuch as hath obtain'd its 
End, accounted Wickedneſs, but even a commenc'd 
Enormity : And this latter is, by Civil Laws, ſome- 
times puniſh*d with equal, or See with little 
leſs Severity than the former; according as the 
find it neceſſary to repreſs a Villainy in its firſt Riſe 
and Appearance. Senec. de Conftant. Sapient. Cap. 7. 
All Villainies, before the Accompliſhment of the Work, 
are compleat in reſpect of the Guilt “. 


benigna facta, aliqua humana, aligua fortia, nos obſtupefecerant, hec 6+ aug tanguam perfeta mirari, i. e. Our Notions of 
* Goodneſs and Honeſty are the Reſult of the Reflections and Compariſons, which the Mind makes, by Analogy, between ſuch 


_— *< conclude, that there muſt, alſo, be an Health of the Soul. 


„ therice we infer, that the Soul, alſo, hath its Force. 


Things as it often ſees and obſerves. We know, that there is ſuch a Thing as Health of the Body, and, from thence, we 


We know, that the Body hath Force and Strength, and, from 
We are ſtruck with Admiration, at the View of ſome eminent Acts of 


** Goodneſs, Humanity, and Courage, and we begin to look upon them as Patterns of Perfection.“ 


The two following Periods, not being well placed in the 


in this whole Diſcourſe. 


riginal, muſt be a little varied, to make the Diſcourſe coherent. 
* 'Theſe two Paſſages, cited by our Author, are nothing to the Purpoſe ; and, tho' clear in themſelves, 


The firſt is that of Livy, where Cn. Manlius, anſwerin 


are miſtaken, by him, 
thoſe, who refus'd him the Honour of the 


Triumph, under a Pretence, that he had not managed the War againſt the Gallagræci, or Galatians, with ſufficient Conduct, 


lays, That he was ſure to carry his 


Cauſe, tho? it were not before a Roman, but Carthaginian Senate, who are ſaid to crucify 


their Generals, if they acted — tho* they were ſucceſsful ; for ſo are his Words, In quo confiderem equidem cauſæ mee, etiamſi non 
em 


apud Romanum, ſed Carthaginien 
Herunt. The other Paſſage is out of Val. Maximus, 
Pufendorf believes, that theſe Words, 
giad Meaſures ; as Mont 
although they made Amends for it by their good Succeſs, 
gards the Thing itſelf, all that our Author ſays here, 


15, becauſe Men, not knowin 
ſider'd as ſuch, confines itſelf 
Public Tranquillity. Hence it is, that thoſe 
their Protection, equally, with the beſt Citizens. 


Caſe, God would 
loving have approv 
: Mn is Faul 
eneca's Words, 
fay, We muſt baniſh 
a, alſa from our Eyes 


ty, tis no Matter with what Intention it is done. Publ. Syr. 

Omnia ſcelera, etiam ante effetum operis, quantum culpe ſatis eft, perfacta ſunt. 
every Sin from our Hands, Tongue, and Thought, In Sadder, Porta lxxi, 
+ See what this Author ſays afterwards, Lib, viii. Cap. iii. F, 14. 


Senatum agerem, ubi in crucem tolli imperatores dicuntur, fi proſper eventu pravo confilio 
whoſe Words are much the ſame about this Cuſtom at Carthage. Mr. 

prave confilio, ſigniſy, with a bad Intention, whereas they plainly ſignify, auithout taking 
agne rightly takes them, when he ſays, The Carthaginians puniſhed the ill Conduct of their Captains, 
Eſſays, Lib. iii. Cap. viii. p. 693. Fol. As to the reſt, for what re- 


: ang 15 only applicable to divine Laws, either natural or reveal'd. For the In- 
tention, which, in the Sight of God, is the eſſential K Arc 15 that, Ag Dre 


which is the leaſt regarded in human Judicatories. This 


the Heart, are oblig'd to judge by equivocal Tokens. Beſides, the End of human Laws, con- 
only, to regulate external Conduct: This is all they can do, and is ſufficient to ſecure the 
„who abſtain from violating them, merely through Fear of Puniſhment, enjoy 
8 Beſides, if any one, honeſtly, does a good Action, which the Law has not 
ing the Law would reward it, his good Intention would ſignify nothing to him: Whereas, in the very ſame 
d of his Conduct, though the Action had been indifferent in itſelf, See Chap. viii. $. 2, 3. 


See the next Chap. F. 2, 3. 
The Scholars of Zoroaftres 
They add elſewhere {Porta xxv.) 
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76 Of the Qualities of moral Actions. 


V. This GCæodneſe, and this Evil of Actions, as 
they conſiſt formally in ſuch an Agreeableneſs, or 
Diſagreeableneſs, to the Law, as we have been ſpeak- 
ing of, ſo they depend entirely on him as their effi- 
cient Cauſe, who performs an Action which the 
Law either commands or forbids. For his Deter- 
mination ſo conſtitutes the Action in the Rank of 
Moral Beings, that it muſt be imputed to him, and 
to him only *. And therefore thoſe Men have tor- 
mented themſelves with a needleſs Fear, who, leſt 
they ſhould ſeem to make Gop Almighty the Au- 
thor of Sin, have plac'd the ratio formalis of an evil 


Action, in the Privation of Conformity to the Law *, 


For tho' the Poſition of any Form neceſſarily infers 
the Privation, or Abſence, of the contrary Form ; 
yet how miſtaken muſt he be in his Opinion, who 
would ſeek for the Eſſence of a Thing in this Pri- 
vation? Nor will he find himſelf any great Proficient 
in Wiſdom, who hath arriv'd to know, that Straight- 
neſs is the Privation of Crookedneſs, and Crooked- 
neſs the Privation of Straightneſs. But theſe In- 
ventions, and theſe Fears of Men, both proceeded 
from their Ignorance of moral Things. Gop, the 
Author of all natural Beings, need not, and ought 
not to be eſteem'd the Author and Cauſe of all mo- 
ral, all notional, and all artificial Beings. Some 
looſe Thinkers muſt needs be touch'd with a ſtrange 
Itch of Wit, when they imagine they have given 
us an extraordinary Specimen of their philoſophical 
Sabtility, in numbering Gop among the Cauſes of 
our ſinning. For a Man, who hath the leaſt Inſight 
into the Conſtitution of Morality, will judge no- 


Book l. 
thing more abſurd, than to enquire, whether or 0 
He be the Cauſe of an Action, who forbids it by a 
Law, and puniſheth it for being done after his Pro. 
hibition. As for Gop's concurring to the phyſical 
Part of an Action, he can with no more Reaſon he 
on this Account, ſtil'd the Author of Sin, than Oe 
who hath furniſh'd an Artificer with Materials t, 
work upon, can be reckon'd the Cauſe of a Defor. 
mity in his unſkilful Work. Wherefore, to uſe the 
Term or Name of Cauſe in a Signification ſo very 
improper, and ſo remote from common Senſe, is ti 
Join our Pride and Ambition in offering an Irreye. 
rence to the Divine Nature. Philo udæus de prefus, + 
What greater Inſtance of Blaſphemy can there be, th; 
to make GOD, and not ourſelves, the Author of Evil! 
Maxim. Tyr. Diſſertat. iii 5. Theſe dreadful Names er 
Furies, Fates, and Deſtinies, what are they but jj. 
ſpecious Pleas and Excuſes of human Wickedneſs, ly 
the Means of which we are wont to charge our ©» 
Faults upon the Providence of Heaven? IWhen, alas! theſs, 
and all the other Miniſters of Terror, and over-ruling 
Neceſſity, which we ſo often complain of, are Monſter; 
of our own making, and ſuch as we carry. about us in 
our Breaſt, Idem. Diſſert. xxv. Let the Wretch who 
ſins upon Choice, take all the Guilt upon himſelf, 
and let Gop be clearly juſtified *. 

VI. We are, in the next Place, to diſcourſe of 
Juſtice, concerning which, it ought to be our firſt 
Obſervation, that the Signification of this Term, as 
applied ꝰ to Perſons, is very different from that, by 
which it denotes an Attribute of Actions. For when 
we uſe * it with regard to Perſons, to be juſt, im- 


1 That is, as the immediate Author of the Action; for, as our Author himſelf ſhews at large, Chap. v. $. 14. the Actions 


of another may, alſo, ſometimes be imputed to a Perſon. 


2 This Notion much reſembles Ari/tor/e's Opinion of the Principles of natural Bodies, among which he ranks Privation, 


See the Art of Thinking, Part iii. Chap. xviii. F. 1. where the Author ſeems to have taken the Expreſſion from Montagne's E/- 
ſays, Lib. ii. Cap. xii. p. 393. Fol. Ed. Par. The Error of thoſe, whom our Author confutes here, conſiſted in their diſtin- 
guiſhing, in one and the ſame Action, the Motion of the Will, by which it is produc'd, and which they regarded, as ſomething 
poſitive to which Gop concurs ; from the Irregularity of that Motion, which, according to them, is a mere Non-Entity. For 
as to the reſt, it is allow'd, that the want of Conformity to the Law, conſtitutes the Eſſence of a bad Action. But this want 
of Conformity is ſo connected with the Action, that we cannot ſeparate the one from the other, but by an Abſtraction of Mind, 
which makes no Alteration in the Reality of the Action itſelf, whoſe Irregularity is a Quality as poſitive, as Regularity is in 


Actions morally good. 
The Author underſtands, by this, the Operations of our Underſtanding. 


4 Qu poteſt e blaſphemia gravior, quam contendere, non ex nobis mala provenire, ſed ex Deo? | 

The Greek is, Ene d zaun T4 wipdla dia pwoxtngins dfgutiog wane drorgepai, drabiiler airy; Th aivian 15 
Azipporiay % Tai; Moigaus, »% Egumucs H N "Eguntc, 9 * Aloa, ei Aazippovicy den aa νi⁴,:᷑g nuaglnuing (tor lo 
it muſt be read, with Hein/ius, inſtead of «paguirns) wripala, ide ir T1 Fux, xabrighwira. 

6 Our Author treats here, only, of Actions morally good or bad, 7z. e. fully agreeable, or plainly contrary to ſome Law in 
Force. But he ought, alſo, to have ſpoke ſomething of Actions morally indifferent, f. e. which every one may lawfully do, or 
not do, according as he pleaſes, by Virtue of a Law of ſimple Permiſſion. See F. 1. Note 1. That, then, we may have a true 
Notion of this lait Sort of Actions, we muſt obſerve, that the Term, [ndiffercat, may have three Significations, which ought 
to be carefully diſtinguiſh'd; for, 1. If we ſay, that an Action may be, indifferently, either commanded, or forbidden, or per: 
mitted by the Law, even, in this Senſe, we muſt acknowledge all human Actions are not indifferent; as, for Example, Man- 
ſlaughter can't be commanded, nor r becauſe it is ſo great a Prejudice to the auman Nature. 2. But if we conſider 
our Actions, as Motions purely phyſical, and with a Relation to any Rule, in one Word, without a Regard to any Law, *tis cet- 
tain, that, in this ReſpeR, all Actions are indifferent. See Chap. ii. F. 5. aforegoing. Laſtly (and 'tis in this Senſe that our 
Author treats of it here) if we conſider an Action as freely permitted by the Law. This is an Action morally indifferent, 
which we may, in a negative Senſe, call good, becauſe it is not evil. Now there can be no Difliculty in judging of theſe 
Sort of Actions; for what elſe can thoſe Things be, which are neither commanded, nor forbidden, by any Law, Divine ot 
Human, and which we have Power to do, or not do, as we ſee fit ? The Schoolmen fooliſhly affirm, That Dancing (tor 
Example) conſider'd abſtractly in itſelf, is morally indifferent; but it ceaſes to be ſo, in the very Moment when we look up. 
on it as a particular Action, done by ſuch, or ſuch a Perſon, at ſuch, or ſuch a Time, in ſuch, or ſuch a Place, with ſuch, ot 
ſuch an Intention; for an Action, thus ſtripped of all its Circumſtances, is a meer Chimera, and Nothing. So that if 
Dancing be morally indifferent, it muſt be ſo, with relation to certain Circumſtances, of Perſons, Times, and Places. It fg- 
nifies nothing to ſay, that every particular Action, that is done with a good, or bad Intention, ought to be good, or bad, for 
this Concluſion is not abſolutely true. An Action done with a good Intention, is good, only, in a negative Senſe, that is to 
ſay, eicher not evil, or indifferent, ſo far as ſome Law has formally preſcribed it, for there are a great Number of Adiions 
done for a lawful End, which are not commanded by any Law, and, conſequently, can't paſs for ſuch as are good poſi 
tively. This is almoſt all taken out of Mr. Titius's Ob/erv, Ixv. Tis long ago, ſince L 25 learned Engliman, Thomas 
Gataker, ſpoke ſomething like this _ the vain Subtilties of the Schoolmen, about Actions indifferent. See his Treatiſe 
of the Dt and Nature of Lots, printed at London, 1619, Chap. v. F. 4. where he mentions the famous Diſtinction of the Stoichi, 
and cites, among others, a Taſſage of Aulus Gellius, who has the ſame Notions, which I ſhall ſet down here, becauſe he &. 
preſſes the Thing well. Omnia, or in rebus humanis fiunt, ficut docti cenſuerunt, aut honefta ſunt, aut turpia ; wherein he 
omits the third Member of the Diviſion, as other good Authors do, for the Reaſon which Mr. Need gives us, in his Book, 
intitled, Probabilia Juris, i. e. The Probabilities of the Law, Lib. i. Cap. xii, Que ſud wi recta aut honefla ſunt, ut fidem & 
lere, patriam defendere, amicos diligere, ea fiert oportet, Ave imperet Pater, ſive non imperet. Sed que his contraria, quarque turf 
& omnino iniqua ſunt, ea ne fi imperet quidem. Quæ vero in medio ſunt, & d Gracis tum aldfoga, tum wica appellantur, * 
in militiam tre, rus colere, honores capeſſere, cauſas defendere, uxorem ducere, uti juſſum proficiſci, accerſitum wenire, quonian 
gc & his familia per ſe ipſa negue hanefta ſunt, neque turpia, ſed proinde ut d nobis aguntur, ita ipſis actionibus aut probanda ſunt, 
aut reprehendenda 3 propterea in ejuſmodi omnium rerum generibus patri parendum eie cenſent, &c, Lib. ii, Cap. vii. See, allo, 


Velthuyſen of the Principles of Juſtice and Decency, p. 19, &c. 


7 This is not only true concerning Juſtice, but, alſo, concerning all Morality in general, 5. e. concerning all Virtue and V ice, 
s We mult indiſputably treat of the Juſtice of A&ions themſelves, before that of Perſons, becauſe this laſt neceſſarily ſuppoles 
the firſt, as appears by the Definition which our Author gives of it. How ſhall we underſtand theſe Expreſſions, 4 4? Juſt 


to delight in Juſtice, if we be ignorant what Juſtice is? - 
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tts as much as to delight in acting juſtly, to ſtudy 
aſter Juſtice, or to endeavour, in every Thing, to do 
what is juſt : And to be 2, 15 to neglect Juſtice, 
or to think it ſhould be mealur'd, not according as 
it is really due, but as it ſuits with preſent Advan- 
tage. So that a 5 Man may perform ſeveral unjuſt 
Afﬀions *, and an 1juft Man feveral juſt Aclions. For 
he is to be eſteem'd a juſt Perſon, who doth Juſt 
Things in Obedience to the Law *, and unjuſt 
Things only thro* Infirmity ; and he an unjuſt Per- 
ſon, who doth juſt Things in Fear of the Puniſh- 
ment annex'd to the Law, and unjuſt Things either 


- out of Perverſeneſs and Pravity of Mind, or for 


the procuring of Glory, or any other ſeeming Bene- 
fit. Hebbes de Cive, Cap. iii. F. 5. And to the 
ſame Purpoſe Pliny, in his Panegyr. Cap. Ivi. A 
wicked Man may do many Things, in themſelves com- 
mendable : But te deſerve Commendation in his own Per- 
fon, is the Preregatrve of a Man truly good and vir- 
tuous, Philemon in Strabo. Serm. ix. 


He is not Juſt who barely acts no als 

But he who ſpares, when fraught with Power to 
harm : | 

Nor will the Conqueſt of a puny Luſt 

Enſure his Triumph; but a Strength of Soul, 

Fit to ſuſtain the united Force of Sin, 

And foil Temptation in its laſt Attack. 

Solid in Worth, and generous Honeſty. 

Nor bent with crookedGuile, nor brib'd with Praiſe, 

He courts the Virtue, and contemns the Fear. 


Architas De viro bono & beato :. As he who hath 
ſome Time or other been guilty of Immodefty, Injuſtice, 
or Timoronuſneſs, is not to be reckowd in the Number of 
bad Men, ſo neither is he who hath perform d ſome Atts 
of the oppoſite Virtues, immediately to be rant d among /t 
the good. But the true Fudgment of Perſons is to be 
made, not from any ſhort Period of acting, but from 
the whole Courſe and Tenor of Life. Apgathias, Lib. 
v. hath left a very judicious Cenſure of thoſe Peo- 
ple in Conſtantinople, who, upon a terrible Earth- 
quake in the City, had contended with each other 
in the Performance of good and pious Works. All 
this they did (ſays he) for à certain Time; ſo long as 
the Impreſſicn of the Fright was freſh and ſtrong upon 
their Apprehen/ſion. But when the Calamity began to 
abate, moſt of them return'd to their former Looſeneſs 
of Practice. Now ſuch a ſudden Motion of the Mind, 
ſuch a Fit, as it were, of Goodneſs, cannot be calPd true 
Juſtice, or ſolid and fruitful Piety, ſuch as is wont to 
be form'd in Men by right Opinions and conſtant Ap- 
plication ; but an unnatural Diſguiſe, an ill-contriv'd 
* Inflit. Lib. i. Tit. i. Digeſt. Lib. i. Tit. i. F. 10. 
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Stratogem, @ mere buckftering in Holineſs, taken u as 
a Preſervative againſt the common Evil. Virtue upon 
Neceſſity is juſt as long lied as the bear that eccofions 
it. Hence it appears, that the Definition of Juſtice 
ſo much in vogue with the Reman Lawyers, in which 
they call it, Ta er and perpetual Juclination to give 
every one their Due, belongs to the Juſtice of Per- 
ſons, not to that of Arions. And this we take to be 
very inconvenient : Inaſmuch as the Science of Law 
is chiefly employ'd about the Juſtice of Alions, and 
toucheth on the Juſtice of Per/ons only by the bye, 
and in ſome few Particulars. 

VII. The Juftice of * Perſons differs from their 
Goedneſs chiefly in this, that Goodneſs barely denotes 
a Conformity to the Law, but Juſtice farther in- 
cludes a Reſpect to thoſe Perſons towards whom 
the Action is perform*d. So that we apprehend 
that Action to be ju, which, with full Deſign and 
Intention, is applied to the Perſon to whom it was 
due. And therefore Juſtice, in this Senſe, will be 
nothing elſe, but the right Application of the Ac- 
tion to the Perſon. We ſhall chooſe to divide Juſ- 
tice chiefly with Regard to the Matter which is ow- 
ing, or which bears a Relation to another by way of 
Debt or Due, 

But we muſt obſerve beforehand, that ſome Ac- 
tions may be calPd pure, and others mixt. The 
former are perform'd and finiſh*d by the Motion of 
ſome of our Powers applied in ſuch a certain Man- 
ner to the Object; of this Kind are honouring, 
paying Duty and Reſpect, loving, hating, comfort- 
ing, praiſing, diſpraiſing, &c. the Product of all 
which is nothing elſe but the cauſing the Object to 
be really affected, or to be thought affected by the 
Action in a certain Way, either with Complacency 
or Diſſatisfaction. But the latter, or the mix? Ac- 
tions, are join'd with the transferring of ſome Ad- 
vantage or 1 on the Perſon towards 
whom they are exercis'd z and therefore their Effect 
conſiſts principally in ſome Operation, either profit- 
ing or hurting another Man in his Perſon or in his 
Goods. Again, there are ſome Actions which 
make a great Part of Commerce amongſt Men, and 
are valu'd at a certain Rate; others have no Price 
or Rate impos'd upon them: Concerning which 
Difference we ſhall enquire farther hereafter *. Laſtly, 
we muſt take Notice that ſome Things are due to us 
perfełiy, others imperfectiy. Thoſe Things which 
are due to us in the former Manner, if volunt 
Payment be not made, we may conſtrain the Debtor 
to diſcharge, if we live in a natural State, by Arms 
and main Strength; if we are Members of the ſame 


8 A. —— 


' Laudabilia multa etiam mali faciunt, ipſe laudari, nift optimus _ poteſt, Plin. Panegyr. Chap. lvi. Th 
| , , . , ; ; Alvi. The Wicked, themſel. 
- many Things commendable, but only the beſt Men deſerve Commendation, The Author cites is Paſſage at the End "of the 5 ante 
— „„ 2 Ro _ 3 1 „ 3 who have not a Diſpoſition to aniverfal Juſtice, never do Actions 
{t alelves, but to avoid the Penalty of the Law. e what I have ſaid, 1 I 
—_ Lib. i. = - * 1 1 in the Note of the fourth Edition. !!!!! TIO 4 RO 4 
: ere is, allo, a Cale, when we may do juſtly in a negative Senſe. 7. e. not unjuſtly, altho' the Thing, in itſelf 
ö 8 * when a Man is really in an Error, or ignorant, as it often . 8 paſs, both in Nabe ago —4 
_ n this Ground Gyo/ius maintains, and that with good Reaſon, That War may ſometimes be juſt on both Sides. See his 
ol De Jure Belli & Pacis, Lib. ii. Cap. xxiii. F. 13. and what ſhall be ſaid, Lib. viii. Cap. vi. F. 4. Note 2. 


3 The Greek is, *Arnp Gixaidg iow, * 5 wn almar 
Aw Sig dire dvr. n Benlas. 
O99 de Ta wee Nah anixi* 
A dg rd wryde get N . 


4 » N * — » * 
Ou Tor of axiharduula i rel Kargoicy 280% Tov aoixaoaile, 80 


\ / 
Tug cure, T; xaloghuoaila; is v, alabus 
* tits Tale Tor Bio. 


Ext d,. x) Kg atnpiu;' 

Odds“ ig ye radra war la & al nge fler. 

A Gris dN yrnoiav 7 ixw QOuow 

Elves dix, 9 & dort eivas Bis. 

: Toy amoduMdoasle is Tos xaxu; Tali d- ge, 83 4 


Tay 0 annua, xgiow nll ba Xargov anoenirorlas, sN int Xews Ti mnabe., 


* Juſitia eft conflans & perpetua woluntas j ; ; je. Lib. 3 Tit. 5 iti F 
2 er pe tas jus ſuum cuigue tribuendi, Inſtit. Lib. i. Tit. i. de ſuſtitia & * ib. i 
Tit. i. F. 10. See the Explication of this Definition, in Mr. Nood?'s Probabilia Juris, Lib. iii. Flor i, ii. en 


s There is 
Idea of a good Action contai 


not, properly, any Difference between Goodneſs and Juſtice ; for, as our Author himſelf ſhews us above, the 


ns in it the Noti inen : 
to the threefold Object which they 7 eee 


en, and ourſelves. Thoſe that have Gop for their Object 


are co I . . . 
5 mprized under the general Name of Piety : Thoſe that have other Men for their Object, are contained in the Term of 


=_ And thoſe that dire 
maſt common, ſeems to be the plaineſt, and moſt natural, 


7 For Exam le, a Gift 
2 Ber y daß rags va a Theft, Murder, Cc. 
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aly regard ourſelves, may be reduced to Temperance, or Moderation. This Diviſion, which is the 


civil 
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civil Society, by preferring an Action againſt him in 
Courts of Juſtice. But what is due to us in the latter 
Way, we ought neither to claim by Methods of 
Hoſtility, nor to extort by legal Proceſs. It is uſual 
with Latin Authors, to expreſs perfect Right by 
the Help of the Word Suus, as when they ſay a 
Man claims ſuch a Thing, ſuo jure, by his own Right, 
Now that ſome Things ſhould be thus due to us 
perfettly, and others imperfelily, the Reaſon amongſt 
thoſe who live in a State of natural Liberty is, the 
great Diverſity of Precepts in Nature's Laws, of 
which ſome conduce to the very Being, others only 
to the well-being of Society : And therefore, ſince 
there's leis Neceſſity of performing theſe latter than 


the former, Reaſon ſhews that the former may be 


requir'd and executed by more ſevere Courſes and 
Means ; whereas, in regard to the latter, it is mere 
Folly to apply a Remedy more grievous than the 
Diſeaſe. Beſides, there uſually paſſeth between Men 
ſome Covenant about the former, but not about the 
latter; and, conſequently, ſince they are left to every 
Man's Conſcience and Modeſty, it would be very 
improper to extort them violently from another *, 
unleſs in Caſes of extraordinary Neceſſity. In civil 
Communities this Difference ariſeth from the parti- 
cular Laws and Conſtitutions, allowing or diſallow- 
ing an Aclion in ſuch or ſuch Caſes. Tho' moſt 
Commonwealths do in theſe Points follow the Track 
of the Law of Nature; except where they have 
ſome particular Reaſons adviſing the contrary. 
VIII. When, then, we exhibit to another either 
Actions, or Things, due to him only by imperfezt 
Right, or when we exerciſe towards another, Ac- 
tions not coming under the Head of ſtrict Com- 
merce, we are ſaid to have obſerv'd general, or uni- 
verſal Juſtice. As when a Man ſupplies another with 
his Counſel, Goods, or Help, as he hath Need ; 
or when he performs the Offices of Piety, Reve- 
rence, Gratitude, Humanity, or Beneficence towards 
thoſe to whom he is in Duty bound to pay them. 
This Kind of Juſtice, only, enjoins that the Debt be 
aid, not conſidering whether the Thing given in 
— be equal to the Reaſon why it is due, or 
not. Thus a Man ſufficiently diſchargeth the Duty 
of Gratitude, if he make all the Return that his 
Abilities will allow; tho', perhaps, the Kindneſs 
he hath receiv'd were in Value much greater *. 
But when we perform towards another Actions 
falling under Commerce, or ſuch as transfer any 


Book I, 


Thing on another, to which he had a perfect Right 
this is call'd particular Fuſtice. ; 

IX. Now this perfect Right accrues * either to ſingle 
Perſons by a Covenant (tacit or expreſs) made with 
ſome Society, in order to their being admitted 
Members of it; or to a Society by a Covenant 
made with ſingle Perſons, in order to the receiving 
them into the ſame Community: Or, laſtly, from 
* Pacts made between any Parties concerning Things, 
or Actions, falling under Commerce. When we 
pay thoſe Things which are due upon the Pact of a 
Society with a Member, or of a Member with a 
Society *, upon the Accounts juſt now ſpecified, 
we are ſaid to exerciſe difributive Fuſtice. For 
whenever a Man is receiv'd into a Society, a Pact is 
either expreſly, or, at leaſt, tacitly —_ between 
the Society and the Member now to be introduc'd, 
of which the Society engageth to give him a juſt 
Share and Proportion of the Goods which it enjoys 
as a common Body : And the Member promilcll, 
that he will bear his proper and equal Part of, thoſe 
Burdens which conduce to the Preſervation of the 
Society, conſider'd as ſuch. The exact Determination 
of the proper Share of Goods to be aſſign'd to the 
Member, is made according to the Rule and Value 
of the Pains, or Charges, employ'd by him, towards 
preſerving the common Society, in Proportion to 
the Pains, or Charges, contributed by the other Mem- 
bers. On the other Hand, the — of 
the proper Share of Burthens to be laid on the Mem- 
ber, is made according to the Value of the Benefits 
receiv'd by him from the Society, conſider'd in 
Proportion to the Advantages which the reſt of the 
Members enjoy. Hence, ſince it generally happens, 
that one Member contributes more towards the Pre- 
ſervation of the Society than another, and that one, 
likewiſe, exceeds another in derivingAdvantage from 
it, the Reaſon is very apparent, why, upon the 
Suppoſal of many Perſons, and of this Inequality 
amongſt them, we ought, in the Exerciſe of diftri- 
butive Fuſtice, to obſerve a comparative Equality: 
Which conſiſts in this, that what Proportion the 
Merits of one Perſon bear to the Merits of another, 
ſuch Proportion ſhall his Reward bear to the other's 
Reward, 7 For, as Philo Judæus de Monarchia, 
Lib. ii. p. 640. Ed. Genev. obſerves, *tis high Ine- 
quality to give equal Honours to thoſe who are not equa! 
in Merit. Arrian, Epictet. Lib. iti. Cap. xvii. Thi 
is a ſettled Law of Nature, that he who is more ex- 
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1 As for Example, when we ſay, Ille 7 ny jure hoc poſtulat. See Grotius, Lib. i. Cap. i. F. 5. with Gronovias's firſt Nate. 
And we, alſo, ſay ourſelves, We muſt render to every one their own ; we wrong no Man, when we require our own. 

2 We could not, otherwiſe, diſcern ſuch as are truly good, from ſuch as do juſtly againſt their Will, or for fear of ſome In- 
convenience, if there were no Duty, to which we might be conZrained, Add to this, that as the Obligation of actually exer- 
ciſing the Acts of Charity, and Beneficence, depend on the Means we have, and the Situation we are in (of which every Man 
muſt judge for himſelf) it is often difficult, not to ſay impoſſible, to convince any Man, how far he is bound to perform theſe 
Sort of Duties. 

3 It is, nevertheleſs, no great Virtue to own an Obligation to ſuch as have done us Good, provided that the Acknow- 
jedgment does not much ſurpaſs, in its Effects, the Obligation we have to our Benefactors; for, according to the Maxim of 
JzsUus Cuxisr, If you love thoſe only, that love you, what Thanks have you? Matth. vi. 46. 


4 This Diviſion is not compleat, becauſe it contains in it the Obligation we are in to another, by Virtue of ſome Engage- 


ment that we are entred into, either general or particular, Now there are Things, which our Neighbour may require of .us, in 
Strictneſs, without any relation to a particular Promiſe, or Convention; as not to do them any Injury, to make good a Da- 
mage done them, and to look upon them as Beings equal with ourſelves. It would pleaſe me better, with Mr. Buddeus ( Elen. 
Phil. Pract. Part. ii. Cap. ii. F. 46.) to divide particular Juſtice, which we may more ſtrictly call rigorous Fuftice, into that 
which Equals uſe one towards another, and that which Superiors exerciſe towards their Inferiors. The firſt may be ſubdivided 
into ſeveral Sorts, viz. The Duties which a Man may, in Strictneſs, exact of all other Men, and a Citizen of every Perſon, 
ſubje& to the ſame Government. The other contains as many Kinds, as there are Kinds of Societies, where ſome command, 
and others obey, which is much the ſame as Grotius's Jus Reforium & JEquatorium, Lib. i. _ i. F. 3. The Epithet of 
Univerſal, given to the other general Sort of Juſtice, is, alſo, very improper. We had better it imperfect Juſtice, ſince it 
gives us the Idea of a Diviſion, in which one of the Members include the other. 

5 Our Author here uſes the Term Convention, but it muſt be underſtood in a large Senſe, which comprehends perfect Promiſes, 
of which he ſpake, Lib. iii, Cap. v. F. 7. which confer upon him, to whom the Promiſe is made, a perfect Right to require 
the Accompliſhment. For in theſe Sort of Promiſes, the Acceptation of him, to whom the Promiſe is made, is a kind of En- 
gagement on his Part. See Lib. iii. Cap. v. F. 1. 2 | | 

We muſt remember this Reſtriction, for otherwiſe a Society may treat with any one of its Members, as it would treat with 
2nother Society, or as particular Perſons treat with one another. : 

7 Philo's Words are, To yap reg Tas atlas avopoiors SH dreh ancw, Arrian's, Nees Sreg Quomi;, TY xgirtlora 75 
Yeieos TNiov iow, b @ Age ii, The true Meaning of which Words are, That tis a Law of Nature, that good Men, 
as 8 ſhould have the Advantage of wicked ; and, if ſo, they are nothing to our Author's Purpoſe, 
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7 ould, on that very Account, have a larger Share 
Wer Things, than he who 1s leſs. Thus, for In- 
fſtance, if ſix Things of the ſame Value are to be 
Adiſtributed amongſt Caius, Seius, and Tititts, upon 
Suppoſition, that Titius exceeds Caius in a triple 
Proportion, and Scius in a double, 7. tins ſhall have 
three, Scius two, and Caius one. Nor is it requi- 
Gte to this Equality, that the Reward fully anſwer 
and come up to the Merits of the Perſon ; but *tis 
ſufficient, that what Proportion the Service of the 
one bears to the Service of the other, the ſame Pro- 
portion there ſhould be between their Shares of the 
And the ſame Rule muſt be fol- 
lowed in diſtributing Burthens. 

As for what Mr. Hobbes * alledgeth, to overthrow 
this reſpeaive Equality, that I may of my own Goods 
diftribute leaſt to him that deſerves moſt, and moſt to him 
that deſerves leaft, provided I pay but for what I bar- 
gaird for; and uſeth the Authority of our Saviour, 
in the xxth of St. Math. Ver. 13, Cc. to confirm 
his Opinion: All this, if rightly conſider'd, makes 
nothing to the Purpoſe. For in the Place of Scrip- 
ture above-cited, it is ſhewn, indeed, that he doth not 
offend againſt commutative Juſtice (which governs 
the Contracts about Hire, Sc.) who out of his Li- 
berality gives to ſome a larger Reward than their 
Service deſerves; or who, to the Wages due upon 
this commutative Juſtice, adds ſomething out of free 
Bounty, which is comprehended under wuniver/al 
Juſtice. But how doth this affect our d/fributive 
Juſtice, the Buſineſs of which is nothing elſe, but 
to aſſign to many Perſons their proper Shares of a 
Thing, to which all of them have a perfe#?, though 
(in regard to the Quantity) an «unequal Right? And 
then as for the Word Diſtributing, which occurs in 
the Inſtance alledg'd from Scripture, this doth not 
in the leaſt make the Act fall under Juſtice, ſtrictly 
calPd Diſtributive; but only hints that the Labou- 
rers were many, to every one of whom their Wages 
were to be paid according to commutative Juſtice *. 

To clear the Doubts rais'd on this Head by Gro- 
tits, in his firſt Book and firſt Chapter, we need 
only obſerve, that his * exp/ctive Juſtice doth not ex- 
actly come up to commutative, nor his at!ributive to 
diſtributive ; and that his Diviſion is not founded on 
the ſame Bottom as ours. For ovrs is chiefly taken 


* De Give, ili. F. 6. 
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from the Matter which is owing, and from the Cauſe 
of owing it; but hi from the Manner and the De- 
gree in which a Thing is ow'd. Whence the Rea- 
ſon is evident, why the parting of Gain in Contracts 
of Societies, is by him referr'd to * expletive, and 
by us to * djtributive Juſtice. The obſerving ot 
6 geometrical Proportion in theſe Caſes is, indeed, 
a_ accidental ; ſince *tis not neceſlary, that the 
Members ſhould have contributed unequal Shares, 
but that they might as well have contributed equally, 
and then in parting the Gains a /mple or itrict Equa- 
lity muſt have been follow'd. As for that Caſe 
ſtated by Grotius, If one Man only be found fit for a 
publick Office, his Reward ſhall be Man' d him according 
to fimple, or arithmetical Proportion; it mult be far- 
ther enquir'd, whether the Man had a perfect, or 
* imperfeft Right to this Office. If the latter, the 
Caſe will then belong to «niverſal Juſtice : It the 
former, we agree to Grotius's Remark, that the 
Species of Proportion call'd Geome!rica/, is, tho' 
generally, yet not always follow'd in diſtrilutive Juſ- 
tice. Nor have we taken the Difference of our two 
Kinds of Juſtice from their making uſe of adifferent 
Proportion, And ſo, for the other Inſtances of 
Grotius, the aſſigning of Legacies belongs not to di- 
ftributive Fuſtice, but to univerſal : And when a City 
or State repays, out of the common Stock, what ſome 
particular Members have expended on the publick Ac- 
count, commutative Juſtice is exercis'd, and not diſtri- 
butive. Becauſe the Reaſon of the Debt ariſeth, 
not from that Pact by which the Society firſt ad- 
mitted the ſaid Members, but from a particular, 
and a very different Nature. | 

X. When we exhibit to another Things or Ac- 
tions due ? upon reciprocal Pact, and coming into 
Commerce, this is call'd commutative Juſtice. And 
ſince Pats of that Kind tend to this Iſſue, that for 
a Thing, or Action, of my own, falling under Com- 
merce, I receive from another an equivalent Thing, 
or Action, at leaſt ſuch as I eſteem equivalent ; the 
Reaſon is hence obvious, why, in this Species of 
Juſtice, a imple Equality is requir'd, which we com- 
monly call ** arithmetical Proportion, but that the 
ſtrict Mathematicians will allow it that Title, we 
dare not engage. The Thing, or Action, then, com- 
ing in Commerce to another, ought to be anſwer'd 


— 


quality of Proportion, nor do any 


not ſtrictly bound to proportion them to Merit. 
* Hobbes gives another Example, ſee the next Section. 


polition to attributive Jultice, 
ſal Juſtice. 
F. 9. Not. 1, 

5 But I do not 
ſhould belong to permutative Juſtice ; for the 


towards the common Fund. 


places it in the Number of thoſe, 


as Twelve is to F our, 
Number Twelve. 

7 This is to ſuppoſe a Thing 
equal, which can only happen, 
ander Meulen, in his Comment on Grotius, 

See Lib. iii. Cap i. F. 3. following. 


BL. | A 
1 ? According to our Author's Principles, 
4 b rom it, that in the Manner in Which our 
ntains only intereſted Contracts. 
= ils Author obſerves here, 
ematiclans, tho' we find that 


ET; properly. Plutarch, De amore fraterns, 
3 


when he relates the Opinion of Ariſtotle. 


* Why not, if that can be done? This is the Diſtinction we muſt make. 


ſee how our Author joins this Contract of Society with his di/ributive Juſtice, 


Otherwiſe, tho“ we do not offend againſt the E- 


Injury to any particular Member of the Society, conſider'd with relation to each other, yet 
we do wrong to them, taken all together, For, according to the Notions of our Author, the 
wards, to which we have a perfect Right, which, conſequently, ſhould be as great, as the Nature of T hings will allow. Where- 
as, in the Diſtribution of Recompences, made from a Principle of Liberality, 


Queſtion here 15 about Re- 


or where the Obligation is imperfect, we are 


3 Our Author will explain, and examine more largely, this Definition of Grotius, in $. xi. of this Chapter, — 
* The exp/etive Juſtice of Grotius includes diſtributive Juſtice ; 


and the permutative Juſtice of our Author is plac'd in op- 


which, according to the Notions of Grotius, is the ſame which our Author calls here univer- 
But, in Fact, Grotius's Diviſion is more ſimple than that of M. Pufendorf, which, beſides, is incomplete. See above, 


According to his Notions, it 


' Queſtion, here, relates to a Convention of Society, made between particular Men, 
where no regard is had to the Merit of Perſons, but as far as this Merit forms, or increaſes, = Proportion furniſh'd by each 
It is, at leaſt, of ſuch a Contract which Grotius 


ſpeaks, and our Author himſelf, elſewhere, 


. { which belong to permutative Juſtice. This ſhews, it were better to lay aſide all theſe con- 
fus'd 2 copied from Ariſtotle, whoſe Faults he has alter'd, by putting others, as great, in their Room. 

o underitand what Geometrical-Proportion is, the beſt Way is to give an Example ot it: When I ſay then, Six is to Two, 

there is a Geometrical Proportion; becauſe Two is as often found in the Number Six, as Four is found in the 


impoſſible (ſays Gronovius the Elder, in his Notes) viz. That all Citizens, only one, excepted, ſhould be 
when they can have but one Noſe, Mouth, Eyes, and, in a Word, a Face exactly alike. See Mr. 
Tom. i. Pag. 31. See what I have ſaid upon Gretivs, Lib. i. Cap. 1. F. 8. Not. 10. 


9 
Þ If theſe Engagements are always mutual, as our Author manifeſtly ſuppoſes, to what Claſs of Juſtice ſhall we refer ſimple 
they certainly belong neither to di/{ributive Juſtice, nor to univerſal Juſtice. 
Author explains that Proportion, which takes Place in permutative Juitice, it 
What ſhall we do then with free Contracts? 
with Reaſon, that he uſes not the Words Arithmetical Proportion in the Senſe of the Ma- 
uſes it for an exact Equality; but he ſpeaks of it a little lower, 
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by ſomewhat exactly of the ſame Value in moral 
Eſtimation. For, the Objection of Mr. Hobbes *, 
that if we ſell our own Goods at the higheſt Price that 
can be, we do no Injury to the Buyer, who inclin'd and 
conſented to the Bargain, ſhall be examin'd at large 
hereafter *. As for vindicative Juſtice, which, ac- 
cording to our Notion, conſtitutes a particular 
Species, it will be conſider'd in a more convenient 
Place *. 

XI. It may be worth our while to take farther 
Notice of Grotius's Opinion concerning Juſtice, 
which he, neglecting the uſual Diſtinction of general 
and particular, divides into expletive and diſtributive, 
This Difference is founded on the Diverſity of that 
Right, which one Man hath to receive any Thing 
from another, which, as we have already obſerv'd, 
is either perfect or imper f ; the latter being, alſo, 
term'd Amplitude, in Oppoſition to ftrif? Right, 
Therefore an Act belongs to expletive Juſtice, when 
we render that to another which is due to him by a 
perfef# Right; but to attributive Juſtice, when 
we render that which is due to him only by an 
imperfeft Right. Now the Reaſon of theſe two Ap- 
pellations of Juſtice ſeems to be this; whatſoever is 


due to me by perfe# Right, is conceiv'd to be al- 


ready in ſome Meaſure my own *, and conſequently 
ſo long as it is with-held, ſomewhat of my own is 
ſuppos'd to be wanting. (Thus even Names and 
Titles are reckon'd Part of our Patrimony, and 


may pals in Payment to others.) So that if a Man 


pays me what is my Due by a perfect Right, he 
gives me no new Thing, but only fills up the Place 
of a Thing which before was abſent, and which in 
the mean Time * was ſupplied by an Action. For 
Example, a Man who hath borrowed a Book out of 
my Study, when he reſtores it, doth not properly 
increaſe my Study, but only 5 fills up a Place made 
empty on his Account. But ſuch Things as I have 
only an imperfeft Right to receive, I cannot reckon 
my own, nor put them into my Patrimony ; ſince 
they depend entirely on the Modeſty and common 
Honeſty of another Man, who may not, by any 
violent Means, be compelPd to pay them. And 
therefore *twould be ridiculous, if a Beggar, for 
Inſtance, ſhould make over to a Shoe-maker, for 
the Price of a Pair of Shoes, an Alms which he ex- 
petts to receive from ſome rich Perſon. Thus then, 
he who renders to another any Thing due by imper- 
fe Right, doth properly at/ribute, give or add to 
him ſomewhat which he could not before call his 
own. For this Reaſon Grotivs calls attributive Juſ- 
tice the Companion of thoſe Virtues which tend to 
the Benefit and Advantage of others, as Liberality, 


d Lib. i. Cap. i. 5. 8. 


* De Cive, Cap. iid. $. 6. 


Book [, 


Mercy, Humanity, and the like. For theſe Dye 
Men receive only by imperfelt Right. When he 
adds to theſe, n refirix, or Sbale-provi. 
dence, he is, in our Judgment, chiefly to be under. 
ſtood of the Diſtribution of thoſe Rewards, t, 
which the Subjects have only an imperfect Right; 
in which, tho* a greater Liberty may be taken than 
in giving thoſe which are due upon Contract, yet ir 
would be, perhaps, moſt adviſeable to proportion 
every Man's Share to his Merits, as the farch Way 
to prevent Strifes and Complaints. Thus Tfcrate; 
(Areopogit. p. 247, 248. Ed. Pariſ.) obſerves of the 


old Athenian Miniſters : One Thing which prov'd if 


great Aavantage to them in the Management of the 
Commonwealth was this; that whereas there are jy 
forts of Equality, one which gives exattly the ſame Pyx. 
tion to each Man, and another which proportions Mey; 
Shares to their particular Merits, they were not ipng. 
rant which of theſe two was mo#t beneficial to a State 
But rejecting that as unjuſt, which dealt out the ſam; 


Allotment to good and bad Men without Diſtinctian, 


they choſe the other which offizns Honours and Puniſh. 
ments according as every Man Geſerv2s, for the ſure| 
Guide of their Proceedings. 

Why Grotius forbore the Uſe of the common 
Ariſtotelian Terms, he himſelf gives this Reaſon, be- 
cauſe the Word Euranaaxinn doth not come up to 


the full 17 of Expletive ; for, that he who is 


poſſeſs'd of my Goods ſhould reſtore them again, 
doth not proceed from any ewanaaſue, or ? commu. 
tative Contract, and yet it belongs to expletive Jul. 
tice : That is, tho' I have a perfect Right of retriev- 
ing what is my own, from any Poſſeſſor, yet my 
Action is not founded upon any Contract made be- 
tween us about the Reſtitution ; but ' tis ſufficient to 
my Purpoſe, if I can prove myſelf to be the true 
Maſter and Proprietor of the Thing thus with-held. 
It is clear then, that there may be an Act of exple- 
tive Juſtice without any ouwnaaſua, or Contra?, 
Neither doth the other Term dw fully anſwer 
that of atiributive ; becauſe it ſuppoſeth a Neceſſity 
of many Perſons, amongft whom the Diſtribution is 
to be made. But now a!ributive Juſtice may be ex- 
ercis'd towards a ſingle Perſon, when he alone is fit 
to receive ſuch an Honour, or ſuch a Reward. 
XII. Ariſtotle's Opinion concerning the Species 
of Juſtice, as far as we can apprehend, ſeems to be 
this : General Juſtice, which he calls the Univerſal 
* Exerciſe of Virtue tewards others, is a Duty which 
belongs to all Men. Particular Juſtice he divides 
into three Kinds, Firſt, Difributive, which ? takes 
in the Partition of Honours, or Money, or other 


Things capable of being divided amongſt the Mem- 


1 Viz. Lib. v. Cap. iii. F. 10. 
2 Viz. Lib. viii. Cap. iii. F. 5 


3 Id apud ſe quiſque habere widetur, de quo habet actionem; habetur enim uu peti poteſt, i. e. Every one ſeems to be i 


Poſleſſion of that, for which he may have a juſt Action; for that is poſſeſſe 


De verborum fignificatione, Leg. exliii. 


that may be required, Digeſt. Lib. I. Tit. 10, 


+ The Author underſtands by this, either the Act of Engagement into which a Man is entered, or the Right a Man hath 
to require his Due, which Right he expreſſes, by the Phraſe, To have an Action againſt another, T 

5 Gronowius the Father, and Mr. Vander Meulen, in their Notes upon Grotius's Treatiſe, Of the Right of War and Peace, al- 
firm, 'That this Diſtinction bears much the ſame Senſe, as the ordinary one of Juſtice commutative and diſtributive, and that, 
as in Latin the Word Explere ſignifies ſometimes to ſatisfy, Juſtice expletive is ſo called, becauſe, by the Practice of it, we fi- 
tisfy thoſe to whom we owe any Thing, which they have a Right to require, by way of Return of what they have received 


But all this is of little Importance. 


6 M:iſiroy &' atTols ouricanlo wges To xakig oixeiv Thy , r Juoir le vopuGoptraw , % Ths h TauTYy ana 
amovep\on;, 7%; 0 we To Weoanxey xd, d& ih TETW TH» xen, anna Ti je Tov aur atiuoar To; Xenres 5 
wong, ed mioxiuato we da d Tir It xar atia ina Tad cas, S KuNdGaoaer meoneerlo. But here we muſt take Notice 
of a Miſtake in our Author, who has rendered xo\«Gz0ar, pramia, for parnas attribuit, he renders Rewards for Puniſhments. 

We mult not take the Term owaMalpe, Exchange, or Contract, in the natural and ordinary Signification, but in the Senſe 
that 41 i/totle uſes the Word. See the next Paragraph, and Gronovius's Notes upon Grotius. 

s Theſe are Ariftotle's Words, H wiv drxaiooun Tys Ang agilns dea Xenry wen ann, Ethic. Nicom. Lib. v. Cap. v. See 
the Commentary of Mr. Nzodt on the Digeſt. Lib. i. Tit. i. Pag. 2. 


9 Ariſtotle further goes on, and ſays, TAS N xala pwigos Hixaioouyns 


TM 
„ a ity elde, T6 iv Tak Nasen & THAN! 7 


xen rr, „ r dM, 05 & Hegg Tois XOWWYSOL TIF WoNleiacommnanaty N, To i Tolg c ji diog heir, Tere N pig! de, 
Tov Ye auvanaluatruw To ẽỹeν,iνi ifiv, Te & axyoia* ix80ia Ta ved, odo wear, , Java, ilyung Xena, ga gaxala 


dyn, wiclwor . -= 0 axeciur, &c. Ibid, 
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the ſame State. Secondly; Correive; which 
— in rectifying * Commutations : And of theſe 
bone are Voluntary, others Iuvoluntary. The former 
ere made without Conſtraint, as Buying and Selling, 
ring and Letting to Hire, in Loans, Uſury, and 
WS.rctiſhip. The latter conſiſts in * Crimes, when 
Men are forc'd to a Commutation againſt their Wills: 
For Inſtance, when my Goods pals to a Thief ; for 
then there ariſeth an Inequality, he having more, 
and I /% than we ought. The Correction then of 
this Inequality is made by taking from him what 
he had above his Due, and reſtoring it to me. Thus, 
SS ſuppoſc a Man, by the Fraud of the Seller, gives 
nine Shillings for a 3 that is worth but ſix; 
SW chic Shillings are to be taken from the Seller, and 
given to the Buyer, to make an Equality. Now 
between theſe three Numbers, 3, 6, 9, there is 
roperly an arithmetical Proportion, the third Num- 
Fee exceeding, the ſecond juſt as much as the ſe- 
cond exceeds the firſt *, Theſe two Kinds of Juſ- 
tice belong properly and principally to thoſe who 
bear ſome high Command in a State. For 'tis the 
Duty and Office of ſuch, and not of private Per- 
ſons, to diſtribute the publick Goods amongſt the 
particular Members; and to correct the Inequalities 
which ariſe either in Contracts, or Crimes, by re- 
ducing them to a Parity. I is the Bufineſs of the 
Judge 10 reduce thoſe Things to an Equality, which, upon 
A, count of an Inequality, are unjuſt +, 

The third Specizs of Juſtice aſſign'd by Ariſtotle, 
is Retaliation, which ſerves to regulate the Com- 
mutations made between Man and Man, by com- 
paring Things that” are different and unequal, and 
reducing them to a geometrical Proportion. To 
give an Inſtance, Were a Pair of Shoes to be ex- 

WE chang'd for a Horſe, the Queſtion would be, how 

many Times the Erice of the Horſe contains the 
Price of the Shoes, which, ſuppoſing to be twelve 


pl. Times, the Ru'e of retaliating or compenſating is, 
l. RSS that twelve Pair of Shoes be given for one Horſe “. 
wer And this Specics of Juſtice belongs as well to Men 
ſity of private, as of publick Capacities. As for our 


former Remark, that the other Species aſſign'd by 
Ariſtotle, concern'd principaily the Magiſtrates and 
Judges; this will be eaſily granted by any who 
| take a cloſer View of his moral Works: For they 
will find, that in ranging and marſhalling the Vir- 
tues, he had always in his Head the Idea of ſome 


72 Grecian State; in which Time all the Subjects had 
hich not the ſame Duties to perform, *tis no Wonder 
des that he hath given us ſome Virtues applicable only 
akes to Men of particular Quality and Degree. 

| XIII. Mr. Hobbes © hath advanc'd one ſingle 


Notion of . Juſtice to comprehend every Kind 
making it nothing elſe but a keeping of Faith, 
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and fulfilling of Covenants; which Opinion be 
borrow'd from Epicurus . . Commutative Juſtice, hr 


ſays, takes place int Controfts, as. in Buying ond Sell- 
ing, Hiring and letting to Hires Lending ond Borrote- 
ing, Exchanging, Barlerirg, and the like. * Diſtribu- 
tive Juſtice (tho? improperly {o call ) is. he fays, 
the Fuſtice of an Arbitrator, when being tr:/t-d by 
them who inge him Arbitrator, if he perſcym bis 
Truſt, he is ſaid to d ſtribute to every Man lis own. 
Nor will he allow any other Equality to be obſcrv'd 
but this, that ſince we are all equal by Nature, 
one Man ought not to arrogate to himſelf more 
Right than he allows another, unleſs he hath ob- 
tain'd a greater Right than ordinary, by the In- 
tervention of Covenants. Farther, ſince, according 
to his Sentiments, an Injury, or an unjuſt Actior, 
or Omiſſion, is nothing elſe but the Violation of 
a Covenant; he hence infers, that we cannot offer 
an Injury to a Man, unleſs we have betore cove- 
vanted with him. This Aſſertion is founded on 
his old Maxim, of the Right of every Man to all 
Things, which he hath ſtretch'd far beyond its juſt 
Limits; ſo that he imagines, before any Cove- 
nant is made, by which one Man might transfer his 
Right to another, every Man hath a Right of 
doing to others what he pleaſcth; and thus, only 
uſing his Right, he cannot be ſaid to commit an 
Injury *. But we ſhall by and by * ſhew, that 
this Right of every Man to all Thirgs can be ex- 
tended to no farther Senſe than this, That Nature 
allows a Man to uſe all ſuch Means as Reaſon 
ſhall judge conducible to his firm and laſting Pre- 
ſervation : As indeed Mr. Hobbes himſelf, in his 
Definition of Right *, inſerts the Uſe of Reaſon. 
But now ſound Reaſon will never adviſe us, out 
of our own Pleaſure and Humour, to put ſuch 


Affronts on another, as cannot but provoke him 


to War, or to a reciprocal Deſire of hurting us. 
Beſides it implies a manifeſt Contradiction to ſay, 
that upon the Suppoſal of many Men equal in 
Rights, each of them hath a Right to all Things; 
ſince the Right of one Man to all Things, it ir 
hath any Effect, muſt extinguiſh the Rights of the 
reſt ; and if the Right hath no Effect upon the 
other, it is uſeleſs, abſurd, and ridiculous : For, 
in moral Account, 10. to be, and not to be effechual, 
are much the ſame. And indeed, how can we call 
that a Right, which another may oppoſe with an 
_ Right ? Who would ſay, I had the Right, 
of commanding a Man, if he, by the ſame Right, 
might deſpiſe my Orders ? Or, that I had a Right 
of beating another, when he too had a Right 
of returning my Blows, and, it he pleas'd, with 
Advantage and Increaſe ? *Tis certain therefore, 
that he that doth theſe Things to another, hath 


— 


— 0 Vide Felden ad Grot. Lib. i. Cap i. F. 8. bh Vide Ariſtot. Ethic. Lib. v. Cap. viii. & Michael Epheſ. in lac. eund. 
_ © De Cive, Cap. iii. $. 6. & Leviath. Cap. xv. 4 1n Diog. Laert. Lib. x. circ. fin. | 
Vid. Gafſend. Syntagm. Phil. Epicur. Par. iii. Cap. xxvi, xxvii. De ve, Cap. i. J. 7. 
be in 5 . ROE 3 
t. 16, 


concern'd with another 


| Term in the Senſe that it is commonly uſed in, 


his Idea. 


3 This Sentence, which was not in the firſt Edition, is ſo 


are, Quia exceſſus, 


on. In fine, an Arithmetical Proportion is 


ye is to ten, as ſeven is to two. 
do Ariſtotle ſpeaks, Nei 1d & hun rdro, avooy d 


ntracts. See hi 
ATH 


7 By Crimes, we underſtand all ſorts of Injury done to another. 


* By the Word T,, which fignifies a Contra r. Exchange, or Commutation, Ariſtotle means Affairs in which we are 
See what I have ſaid upon Grotius, Lib. i. Cap. i. F. 8. Note 1. So that we muſt not take this 
{ for we ſhall afterwards ſee, that it is to be taken in a more extenſive Senie, 
which would extreamly perplex us, if we ſhould follow Ari/torle's Notion without Examination, or it were neceſſary to know 


very much corrupted in all the others (the laſt of 1706 not 
excepted) either thro' the Fault of the Printers, or Overſight of the 8 we can make no Por of it : His Words 
3 quo poſterior numerus priorem ſuperat, ſunt æguales. 
ertor numerus ſecundum ſuperat, & exceſſus, 2 fecundus priorem ſuperat, ſunt æguales, as I have expreſs'd it in my Tranilati- 
ſecond, or is ms K ound, alſo, between four Degrees of Magnitude, of which the firſt exceeds the 
N exceeded by it, in an equal Quantity, as the third exceeds the fourth, or is exceeded by it; as for Example, 


Doubtleſs he intended to have ſaid, E cus, quo p 


1 ioaGu mnezrar 6 Hxarn;. Ariſt. Ethic. ad Nicom Lib. v. Cap. viii. 
of * ought to obſerve, That Mr. Hobbes owns no Equality to be obſery'd, as to the Price of Things, which are the Matter 
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no Right of doing them, and, conſequently, is in- 
jurious. On the contrary, the other Party hath 
a Right that ſuch Things ſhould not be = 
upon him, and is therefore injur'd. Thus we lee, 
that ſuch Right as being violated produceth an In- 
Jury, is not only acquir'd by Covenant, but was 
given at firſt by Nature, without the Intervention 
of any human Act: And ſo the Aſſertion, that an 
Injury can be done to no Man, unleſs we have tranſ- 
ferr'd * ſomething on him by Covenant, or Gift, is 
talſe and unreaſonable. 

The other Poſition of Mr. Hobbes *, that Juſ- 


tice, as well as Property, owes its Original to civil 


Conſtitutions, we ſhall hereafter conſider and refute, 

Indeed, ſo far is it from being rational to reſolve 
all Juſtice into Performance of Covenants, that, on 
the contrary, before we can know whether any 
Covenant is to be perform'd, we ought to be cer- 
tain that it was entred upon, either by the Com- 
mand, or with the Permiſſion of the Laws of Na- 
ture; that is; that it was juſtly made ®. 

From what hath been here offered, it is farther 


evident, that altho* otherwiſe Damage and Injury 


are very different Things, and though it be poſſi- 
ble that * the Injury of an Action may redound to 
one Man, and the Damage to another ; yet the 
Inference which Mr. Hobbes draws from this Con- 
fideration will not hold, that a bare Damage, and 
not an Injury is done to him, who is either hurt, 
or -hath * taken from him, by a Man 
with whom he had paſs'd no Covenant. Nor do 
the Inſtances which he brings to countenance 
this Conjecture, make very much to the Purpoſe ©. 
When the Maſter, ſays he, commands his Servant to 
give Money, or to do a Kindneſs to a third Perſon ; if 
it be omitted, the Injury is done to the Maſter, but the 
Damage to the third Perſon. But indeed, if the 
Servant does not pay the Money which is due, as 
he is order*d, the Creditor ſhall ſuffer no * Damage, 
ſince his A#ion remains good againſt the Maſter. 
Nor, it a Servant, being commanded to do a Kind- 
neſs to another Man, fails in performing it, ſhall 
the other Man incur any Damage: Tho' he is in- 
deed guilty of Theſt, or the like Crime, if he in- 
tercept ol keep for his own Uſe, what he ought, 
on his Maſter's Account, to have deliver*d to others. 
For, beſides that from the not receiving of a Kind- 


plain to the Maſter, who will be ſure to com 

the Servant to his Duty. And tho' we ſuppoſe the 
Servant to have been never ſo far from doing 

Injury to the third Perſon; yet, for all this, *tis cer. 
tain he did not what by Right he ought to have 
done; becauſe he affords the other Man ſufficien 
Grounds of a. Complaint againſt him. His other 


Inftance Mr. Hobbes thus propoſeth in his Leviz. 7 4 


than, Chap. xv. p. 75. Private Men may remit 5 
one another their Debs, but not Robberies, or otho 


Violences whereby they are endamag d: Becauſe ii, 


detaining of a Debt is an Injury only to themſeky, 
but Robbery and Violence are Injuries to the Perſy 
of the Commonwealth, Which we are willing enough 
to admit, provided he will not hence infer, thar 
in Crimes an Injury is not, likewiſe, done to the 
particular Perſon who is hurt. But as he propoſeth 
the ſame in his Book De Cve, Cap. iii. 5. 4. it is 
by no Means to be endur'd. He ſays, that in « 
State, if any one hurts another, with whom be bath 
not covenanted, he damageth the Party on whom be 


brings the Evil, but he doth an Injury only to bin 


who holds the ſovereign Power in the State *. For, if 
one of my Fellow - Subjects hurts me by Violence, 
doth he offer an Injury to the King only, and nat 
to me? Or ſuppoſe we ſhould grant, as Mr. Halles 
deſires, that when Men live in a natural Liberty, 
each of them hath a Right to all Things, yet wil 
this hold good amongſt the Members of the ſame 


Republick, who own one common Maſter? As -u 


what he ſubjoins, that if the Perſon who receiv] 
the Damage, ſhould accuſe the other of injuring him, 
he would be anſtwer'd in this Manner, What are yu 
to me ? Why ſhould 1 aft according to your Pleaſure, 
rather than my own, fince I den't hinder you fron 
acting by your own Will, rather than by mine? *Tis 
ſo far from being true, that F no particular Core. 
nants have interven'd, this way of ſpeaking will ni 
be free from Reprebenſion, that we would rather 
imagine a Man to be out of his Senſes, who ſhould 
hope by ſuch a way of arguing to ſatisfy the Com- 

laints of one whom he had hurt. Yet one Thing 

r. Hobbes hath well remark*d, that the Term ef 
Injuſtice fignifies with Reference to the Law, but the 
Term of Injury with Reference both to the Law, and 
to the particular Perſon. For, when an wif 
Thing is done, all may call that wnju/, or it is m- 


neſs, which is not ſtrictly due, Damage, properly zuft to all. But an Injury may have been done, not 
lo call'd, cannot ariſe *, the other Perſon may com- to me, or to him, but to a third Perſon, and 


a Lev, Chap. xv. 
Grot. Lib. ii. Cap. xvii. F. 2. 


. FE _ 


o Dr. Cumberland De L. L. V. Cap. viii. $. 6. 


© De Cue, Cap. iii. 5. 4. « Vid, 


th Y a * r 
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1 This Fxpreflion of Mr. Hobbes is founded upon his great Principle, That every Man hath a Right to every Thing; 
for, according to him, in every 2 we yield to another the Right which we had to certain Things, and to break 


an Agreement, is to require, in ſome 


eaſure, what we had granted. 


2 This ought to be underſtood, either of one and the ſame Action, in which ſeveral have concurred, but ſo as that ſome 
have ated without an evil Intention, and others with a — to . ; or of an Action done by a fingle Perſon, but n 
ſuch a Manner, as that the Effect concerns ſeveral others, and, in reſpect to ſome, it is an Injury,.but, in reſpe& to others, * 
is a ** Damage; as if a Man, deſigning to kill another, ſhould flay or hurt a third Perſon, contrary to his Intention. See 

. 15. following. | 

a 3 He may — ſome, at leaſt, for the preſent, if he had a neceſſary Occaſion for it, and becauſe he had it not in Hand, 
he ſuſtained ſome Loſs, or miſs'd an Occaſion of getting ſome Advantage. Further, it may happen, that his Maſter might 
become altogether inſolvent, or not in a Capacity of paying for a long Time; when any of theſe Inconveniencies happen 
from this, that a Maſter has given Money to his Servant to pay his Creditor, the Creditor has a full Right to require, that 
the Servant pay him that Sum, as a Thing „I to him, tho' he knows nothing of his Commiſſion; for the Servant, by 
keeping the Money, does what in him lies to cauſe the Creditor to loſe his Debt. We may, alſo, add, in the other Caſe, the De- 
ceit of the Servant has fruſtrated the Liberality of his Maſter; for tho“ theſe Works of Charity are, in their own Principle, 
not rigorouſly due, yet, from the Moment that a Maſter determines to do ſome Good to the poor Man, and he is aQualiy 
kept out of that Money by the Servant, who, keeping it, robs him, as much as if he had already received it; for Men 
have a true Right to that which is lawfully given, in reſpect of the Donor, inſomuch, as that he can't demand it again, 

for ſome extraordinary Reaſons, See Book v. Chap. iv. J. 1. Note 1. following. 

4 That is to ſay, for Inſtance, that a Man, who has been robb'd, cannot free the Robber from the Penalty he has incurr'd by 
the Law. Yet this does not hinder, but he may remit what concerns his own particular Intereſt, either by ſuffering tie 
Robber to keep what he has got, or not rigourouſly exacting the full Demands of Juſtice againſt him. The Roman Law au. 
thorizes ſuch an Agreement: Et in ceteris igitur omnibus ad Edictum Preloris 3 que nom ad publicam lefionnh 
fed ad rem familiarem reſpiciunt, paciſci licet. Nam & de furto Lex permittit. Leg. vii. $. 14. See the excellent Treatiſe 
of Mr, Necat, De Patti: & Tranſact. Cap. xvi, 25 x 
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nes to no private Subject, but to the State 
| Op when ET is kill'd in a Duel, for In- 
ſtance, upon a fair Challenge. For; in this Caſe, 
the Party who receiv'd the Hurt, cannot complain 
of having an Injury done him; ſince he himſelf 
agreed to the Chance of the unlawful Combat: But 
the Legiſlator may, however, proſecute the Sur- 
vivor for tranſgreſſing his Prohibition. 1 
XIV. Having arriv'd to know what Juſtice is, 
we may eaſily ſettle our Notions of Injuſtice, and 
of its ſeveral Species. An Action, then, is unjuſt, 
either when we apply it deſignedly, to a Perſon 
to whom we ow'd a different Action, or when we 
deny another ſomewhat which was really his due. 
That is, We are equally guilty of a Breach of 
Juſtice, by doing any Evil to another which we 
had no Right to do, and by taking from another, 
or denying him any Good which he had a fair Title 
to require. For good Things are of that Nature, 
that they may be given to any Man without a Rea- 
ſon, provided a third Perſon is not defrauded there - 
by : And the Evils, likewiſe, which a Man hath me- 
rited, we may, without Injury, with-hoid from him, 
it, at the ſame Time, we do not endamage others by 
our Forbearance. An unjuſt Action, therefore, ei- 
ther brings upon another Man what it ought not 
ro bring upon him, or denies and with-holds what 
it ought to give him. For the Denial or Omil- 
ſion of an Action, is, in moral Account, itſelf an 
Action. 
XV. But an unjuſt Action, proceeding from 
Intention, and treſpaſſing on the perfect Right of 
another, is, in one Word, calld Injury. Which 
if we would exact ſtate, we muſt again obſerve, 
chat a Man may be burt three Ways ; either, if 
be be denied whit he 01%ht to have“, or if that 
which he now hath for his own be taken from 
him, or if ſome Evil ve put on him by another, 
which had no juſt Right of doing it. As to the 
firſt of theſe Ways, Taings may be ſaid to be due 
to a Man, either by the bare Law * of Nature, 
yet ſo as that he hath no perfect Right to them; 
of which Kind are the Offices of Humanity, Be- 
neficence, and Gratitude : Or elſe by Covenant, 
and that either ſuch as is expreſs and particular, 
or ſuch as is contain'd under our Obligation to 
Civil Laws, by which we engage ouilelves to 
perform thoſe Things towards others, which the 
| Laws command us to exhibit. If Things of the 
latter Kind are denied a Man, an [yury is properly 
done; but there is no proper Injury in the Denial 
of Things which belong to the former Kind ; tho? 
there be a Sin indeed committed againſt the Law 
of Nature. Yet neither doth the Law of Nature 
itſelf allow of compelling another by Violence to 
pay theſe Duties (eſpecially if the compelling Party 
have no Power and Authority over the other) unleſs 
upon urgent Neceſſity: Since the Nature and Pro- 
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perty of thoſe Offices requires that they be perform'Q 
voluntarily, and without the Motive of Fear. Thus 
far ener 4d and nb farther, will the Maxim of 
Mr. Hobbes hold true, That an Iyury cannot be dove. 
but to a Man with whom a Covenant has been made. 
But when we ſtudiouſly and induſtriouſly bring an 
Evil on another Man, unconfenting and unprovok- 
ing, either by taking from him any Good which he 
oſſeſſeth, or by poſitively inflicting on him an 
Evil : In theſe Caſes an Injury is always done, whe- 
ther a Covenant hath interven'd, or not. For Na- 
ture hath given this Right to every Man, that no 
Evil be offer'd him from another Man, without his 


. own preceding Demerit : Nor is it allowable for any 


Perſon, unleſs when provok*d, to hurt another, any 
farther than the due Exerciſe of Government ſhall 
require. We add, wnleſs provok*d, becauſe to make 
an Action properly Injurious, there is requir'd the 
To wert, that it be done fuft : For Ariſtotle tells 
us , that he who returns another what he firſt ſuffer” d 
from him, cannot be ſaid to do an Injury. 

XVI. In an Injum, properly ſo call'd, it is far- 
ther requir'd, that it proceed from Intention, and 
deliberate Deſign of hurting or vexing another, 
And therefore the Harm which is done caſually 
in Ignorance and unwillingly, is not us'd to come 
under the Name of Injury. As ſuppoſe a Soldier 
that is exerciſing himſelf, in the al Place, ar 
caſting his Javelin, ſhould ſtrike it through a Man 
that paſs'd by accidentally : Or, if a Lopper of 
Trees ſhould let fall a Bough upon a Perſon who 
had no Right to be in that Place. So Aipben, 
an ancient Orator, defends a young Man who had 
unfortunately kill'd a Child with a Caſt of his 
Javelin : + He was engag'd, ſays he, in no forbid- 
den Exerciſe, but in his proper and neceſſary Buſineſs ; 
nor by himſelf, but with his Companions in Arms : 
Nor did he ſtrike the Youth by an unſtilful Throw, 
at a Diſtance from the Mart: But he guided the 
Weapon with exact Art and Care, and was ſo far 
from doing any Thing amiſs, that he rather ſuffer'd 
in having his Throw ſpoiPd, and in being hindred from 
hitting what he ſo well aim'd at. 

Ariſtotle 5 tells us, That the doing of a Thing juſtly, 
or unjuſtly, depends on its being done voluntarily, or 
involuntarily, And again, That when wwe do a Hurt 
beſide Reaſon, it is only a Misfortune; but when we 
do a Hurt, which is not beſide Reaſon, and yet not out 
of Malice, then we commit an *Auaghnya, or Treſ- 
Paſs. On which Place Michael of Epbeſus thus com- 
ments : Of Hurts, ſome are done out of Ignorance, 
and againſt our Wills, others with our Knowledge and 
Conſent. Thoſe which are done out of Ignorance, are 
again divided into ſuch as are done without any Like- 
libood, and beſide all Expefation , and ſuch as are 
done, ibo involuntarily, yet not beſide all Expectation 
and Probability. Therefore after the Philoſopher hath 
ſaid, that all Hurts proceeding from Ignorance, full 


* Marc. Anton. Lib. ix. F. 5. I often happens, oh « ee may be Jzjuſtice in the not doing of a Thing, as <vell as in the doing. 


" The three following Sentences ſeem ill 
ſhortned, becauſe it contains a needleſs Repetition. 
Ex mera Jure Nature, 


conſidered preciſely as ſuch, in 
they call conditional Duties, 
3 0 vb Wor inabs, 


Cap. v. and Lib. iii. Cap. 
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placed in the Original, and therefore ought to be altered ; and another Period 


IM F | by which our Author underſtands, what he elſewhere calls, alte Duties; that is to ſay, ſach 
grounded upon the original Conſtitution of our Nature, and which every Man is obliged to perform to another Man, 


Oppoſition to thoſe, who ſuppoſe ſome other Eſtabliſhment, or other human Act, and which 
See Lib. ii. Cap. iii. F. the laſt, following. 


Ariſt. Ethic, ad Nicom. Lib. v. Cap. xv. See what is ſaid, Lib. ii. 
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under the general Names of Errors or Treſpaſſes, 
he then makes a kind of Subdivifion, and tells us, 


exerc/ing his Bow and Arrows in a Place commonly 
frequented, ſtribes any Perſon, doth properly treſpaſs ; 
as a Man is then always ſaid to do, when he him- 
ſelf was the Principle and Cauſe of the Unluckineſs 
of the Atftin : But now the Man whom we ſpeak 
of, wwas no doubt the Principle and Cauſe of what he 
did, ſince he * voluntarily choſe ſuch a Place to ſhoot 
in, whore it was probable ſome Body or other would 
paſs by. 

An Aud, or Treſpaſs of this Nature, is 
what the Civiliaus properly term Culpa, or a Fault ; 
which they ſay is committed through Negl/rgence, 
or Unſkilfulneſs, when a Man is either careleſs or 


that theſe cohich are dene beſide Reaſon are Misfor- they make three Degrees, anſwerable to the B. 

tunes, and thiſe which are done not beſide Reaſon are grees of Diligence, by the Omiſſion of which tt. 
properly Trc/paſſes. Now theſe Things are beſide Rea- Fault is contracted. Firſt then, there is a 3 ge. Ho 
ſon, which happen very rarely and unexpectedly ; as if neral Diligence of all Men, not work'd out þ, Wt 
a Man by ſuddenly thruſting epen @ Door ſbould ſtrite Labour and Wit, but deriv'd, as it were, from Wa 
bis Father, who flood accidentally behind it; er if, common Senſe. Next to this, there is a Diligence a: 
whilſt he is exerciſing himſelf at his Javelin, in a more improv*d * proper to every Man in his oz WY 
Place thre” which none are wont to paſs, he wounds Affairs; and which is requir'd by Nature in the 1 5 
foine Bedy cobo happen d to come by when the Weapon Management of human Life, according to exc; i 3H 
was ing. For theſe, and ſuch like Accidents, fall Perſon's Capacity and Parts. Laſtly, There is , 
o. beyond all Thought and Expettation. But Actions Diligence of the greateſt Exactneſs and Accuracy 1 1 
doue indeed ignorantly, but not beſide Likelihood, or us'd only by the moſt knowing and experiencid Joined 
Probability, are calPd Treſpaſſes. For, a Man who Men * in their own Buſineſs and Concerns *, Ty me 
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Book]. 
ignorant of ſuch Things as he ought, and was able 
to have known, and to have obſerv'd. Of Fayj; 


this laſt kind of Diligence they oppoſe their Cup; 
levifſima ;, to the ſecond, their Culpa levis, and to 
the firſt, their Culpa lata. As to this Culpa lata, 
they obſerve, that it is equivalent to Malice and 
Deceit, in Contracts and other civil Buſineſs, ang 
in Caſes of Reparation for Damages 7. But that 
in criminal Matters it bears not ſo hard an In. 
terpretation z where however it doth not take away, 
but only extenuate the Guilt. The Effects of the 
Culpa levis, and Culpa leviſſima, they ſhew at large, 
when they treat about Performances of Contracts. 
The Treſpaſſes we have hitherto ſpoken of, are 
ſuppos'd to be done without Intention. But now 


a 
_ — — — ww 


r A little before the Words, which he has juſt now quoted, are theſe, Ta pi dir d/voiac, Ge Htb iu. And here, 
to ſpeak by the Bye, Grorius, Lib. iii. Cap. xi. F. 4. Num. 2. renders audenpa, Infortunium, a Misfortune thro Miſtake, where 
nis he ſays, in another Place, that it ſignifies Cu/pa aligua; I am amazed, that neither Mr. Courtir, in his Trapſlation, nor 
Gronovies the Father, in his Notes, corrected this Inadvertence in their Author. I have amended it in my Tranſlation. 

We may call it, 4s ivdirect Will, becauſe he did not directly, and formally, intend to hurt any Man; but he did, or 


1 
negleRed to do a Thing, from whence a Damage did redound, which was occaſioned (us may eaſily be preſumed) by that Action, 23 
or Omiſlion. 985 
3 Lata culpa ft nimia negligentia, 1. e. non intelligere, quod omnes intelligunt. Digeſt Lib. I. Tit. xvi. De verberum fig vif. 1 95 


Leg. ccxiii. F. 2. See, allo, Leg. cexxiii. and Lib. xxii. Tit. 6. De juris & fadti ignorantia, Leg. ix. F. 2. It would be {tor 
Example) a great Fault, if having borrowed a Jewel, you ſhould leave it at your Door, where the firſt Comer may camy 


it away. 


Si cum diſtrahere deberet, nen fecit, lata culpa, non levi, & rebus ſuis conſueta negligentia; hujuſmodi rei rationem rid. 
det, Digeſt. Lib. xxxvi. Tit. i. Ad Senatuſconſultum Trebellian. Leg. xxii. „ 3. Si wenditor eam diligentiam adkibuiſtt in 
zn/ula cuſtadienda, quam debent homines - frugi & diligentes præſtare, &c. Lib. xviii. Tit. vi. De fericulo & commodo rei ver- 
elite, Leg. xi. Si nihil appareat conveniſſe, talis cuſtodia deſiderauda eft a venditore, gualem bonus paterfamilias fuis rebui ad. 
hibet, Lib. xviii. Tit. i. De contrah. empt. Leg. xxxv. F. 4. Si guis non ad cum modum, quem homi num natura deſiderat, dili- 
gens oft, &c. Lib. xvi. Tit. iii. Depofiti wel contra, Leg. xxxii. It would (for Example) be a flight Fault, if, when a Man 
has received a Pledge, he leaves it in his Chamber, and puts it not in his Trunk, or forgets to take out the Key of the 
Trunk where it is. In fine, the Lawyers ordinarily call this Sort of Negligence by the Name of Cu/pa alone, i. e. a Faul. 
See, for Example, Dige/t, Lib. ix. Tit. ii. Ad Leg. Aguiliam, Leg. xxxi. but ſometimes we mean by it one of the other two 
Sorts, of which we may judge by the Sequel of the Diſcourſe. See Examples of it in the Probabilia Juris of Mr. Nod, 
Lib. iv. Cap. iii. where you will find other Terms differently applied on this Subject. 

S In lige Aquilia & lewiſſima culpa wenit, Digeſt, Lib. ix. Tit. ii. Leg. xliv. Ia rebus commodatis talis diligentia praftanda 
eſt, qualem quiſque diligenti{/imus pater-familias ſuis rebus adhibet, Lib. xiii, Tit. vi. Commodati wel cont: a, Leg. wviii. A 


here Watchfulneſs, as well as Negligence, either as being raiſed to an higher Degree, or as ſinking to the loweſt, between 


ing the Effect of a formal ill Veiga, it onght to be looked upon as a malicious Act, and not as a ſingle Fault. Another 


Fault of this Nature does not excuſe (for Example) him that hath borrowed any Thing from another for his Uſe, if the 
Thing lent be loſt. See Lib. v. Cap. iv. F. 6. following. This, alſo, would be a very Ache Fault, if, through Heedleinef, 
a Man inſecurely ſhuts the Chamber where he has laid the Thing entruſted to him, and, going away, forgets to ſee whether 
he has well turned the Key of his Door. 

6 In all Things, which are not capable of an exact and mathematical Meaſure, we may always diſtinguiſh three De- 
prees, at leaſt, wiz, two Extreams and a Mean, which ſometimes comes neareſt the Firſt, and ſometimes the Laſt. If ve 
admit of a greater Number, we mult determine juſt to a Point, where each Degree begins and ends, without which there vil 
be na Way to diſcern them: But 'tis not neceſſary, when we confine ourſelves to thete Three. It ſufficeth, then, to conider 


which is the Medium, which inclines ſometimes to one Side, and fometimes to another. Now theſe middle Degrees (us ve 
may ſay) muſt be meaſured according to the Nature of thoſe Things, which are the Objects of our Cares, as they are 
more or leſs conſiderable, and, conlequently, require more or leſs Precaution. This Comment is taken out of Mr. T's 
Obſervations Ratiocin. in Comp. Jur. Laut. Obſ. 397. Sce, allo, a curious Diſcourſe of Mr. Thomaſius, entitled, De uſu Prad. 
Dor. diffic. Jur. Rom. c. printed at Hall in Saxeny, 1705. In this he examines the Deciſions of the Roman Lawyers, in 
which he ſhews there is much Obſcurity : A Point in which we muſt agree with him, though we ſhould not approve his 
Explanation. | | 

7 Magne neg ligentia cuba eſt, magna culpa dolus eff, Digeſt. Lib. 1. Tit. xvi. De verbor. ſignif. Leg ccxxvi. See, alſo, Lil. . 
Tit. iii. Depoſeti wel contra, Leg. xxxii. and Mr. Noodt's Probabilia Juris, Lib. i. Cap. xiii. f. 8, 9, 10, 11, 12. 

In lige Cornelia dolus pro facto accipitur, nec in hac lege culpa lata pro dolo accipitur, Digeſt. Lib. xlviii. Tit. viii. 4% 
Leg. Corn. de Sifariis & Vengſiciis Leg. vii. There is a Caſe, or, as Mr. Titius ſpeaks, a groſs Fault in unlawful Actions, 
which renders them as culpable as Deceit, or a bad Intention; as for Example, If a Man orders another to be ſtricken with 
a Sword, with a Deſign only to hurt him, expreſly forbidding the Perſon, commiſſioned, to kill him, to whom he would 
have it done, Ee ſhall, nevertheleſs, be thought directly, and malicioufly, to have murdered that Perſon, if he die of Us 
Wound, which may, and often does happen, and deſerve to be treated as a Murderer, For he indirectly willed it; and be. 


Point to know, is, whether, according to the Principles of the Roman Law, we render ourſelves always liable, in theſe Cues, 
to the Penalty of the Cornel/ian Law. About this the Interpreters are not agreed, See the Commentary of the deceas's 
Mr. Yoet on the Dig. Tit. de parnis, F. 3. But before Gap, and according to the Law of Nature, the Caſe is the ſame 
with that of Dueliſts, who have a Deſign often only to wound and hurt one another, yet this hinders not, but if one of then 
be killed, the other ſhall be counted a Murderer, See Mr, Titius's Obſery, in Lauterb, 1338. c 
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1 an through the Violence of his Paſſions, 
2 with in imperkt and ſemiplenary Inten- 
tion is driven to hurt another, this Hurt ſhall not 
be exempted from the Name of Injury, altho* the 
Man be not immediately, for ſuch a Fact, branded 
with the Character and Stile, of Unjuſt *. Ariſtotle 8 
Diſtinction is excellent in this Caſe: An ill Thing, 
ſays he, done with Knowledge, but without Del:ibera- 
ion, is unjuſtly done; ſuch are the Effects of Anger, 
and of other natural and neceſſary Paſſions. For Per- 
fons «who offend on ſuch Accounts, commu Injuſtice 
indeed ; yet they are not for this Reaſon accounted un- 
juſt and Wicked Men, becauſe the Hurt did not proceed 
from any meditated Malice. But when à Man barts 
another out of Choice and Defign, then only he incurs 
the Name of unjuſt and wicked, Hence Fatts pro- 
ceeding. from Anger, are always interpreted as done un- 
adviſedly; for the Principle and Cauſe of ſuch Miſchances, 
is not the angry Perſcn, but he who provok'd bim 10 
Anger. 

XVII Loſtly, It is requiſite to the making an 
Action properly Injurions, that it be done to a Per- 
ſon againſt his Will, For 'tis a Maxim in every 
Man's Mouth, that wolenti non fit injuria, Nothing 
con be an Injury toben the Party is willing to receive 
it. Ariſtotle ſays, * 4 Man with his own free Con- 


ſent may be hurt, or may ſuffer Things which are in 


themſelves unjuſt , but he cannot properly be injur'd, 


- 
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except it be againſt his Mill. See Dig. Lib. I. Tit. 
xvii. De diverſ. reg. Juris. Nemo videtur frondare eos, 
qui ſciunt & conſentiunt, The Reaſon of which is, 


that both the Good which I take from a Man, and 


the Debt which I with-hold from him, with his 
Conſent, are, as it were, Gifts from him to me : 
But now, who will ſay I do an Injury, by taking 
what is given me? Nor can that be efteem'd Evil 
which a Man deſires to receive; ſince all Evil ne- 
ceſſarily includes an Abhorrency of the Wil] from 
embracing it. But then it mult be ſuppos'd, that 
the Man enjoys the full Uſe of his Reaton, and is 
not tranſported with the Violence of any extrava- 
gant Affection? . Hence Ariſtotle, Eibic. Lib. v. 
Cap. xv. gathers, that a Man who in a Paſſion lays 
violent Hands on himſelf, doth an Injury not to 
himſelf, but to the State, which he robs cither of a 
General, a Soldier, an Artificer, or the like, ac- 
cording as his Station was. Upon which Account 
it hath been a Cuſtom in moſt Commonwealths, 
to puniſh ſuch Offenders even after their Death, 
by affixing ſome Mark of Diſgrace on their Bodies, 
and on their Memory. Add. Mich. Epheſ. ad lec. 
dictum. Tho' Ariſtetle's Reaſoning in that Place, 
(the Law commands not a Man to kill bimſe/f , but 
what it doth not command it forbids) is falle and 
abſurd ; unleſs we ſay, that by xawuww., commands, 
he rather means permits. 


a Add, Ant. Matth. de Crimin. Proleg. Cap. iii. F. 2, 3. Mr. Hobbes's Definition, which he gives in his Book De Cive, 
Cap. iii. $. 7. is ſounded upon a wrong Suppolition, that ſnjury confits in nothing but the Violation of a Covenant, 


— 


The Greek is, "Oray d, dg uv, ph me CuMivong & [Q Baton wyirilai] adirnpua S os T+ via Sup, AM Fals. 


dea wunſnaiz n Groma, cvplainn Toi; wbewnou Tara tyap Noi w» HE e fal-, S aAHα⏑⁰E]u , αν 8 Hl, 
el we dire: did rab ra, sit morned* e wap d poxtngiar 1 Han irar d ix mgoargioiu;, HI: g HN 9 Hanis To 
in und d in crpooing Keivilas & yap doxer & Nun wei, d & cgyions, Ethic. ad Nicom. Lib. v. Cap. x. See, alſo, 
Cicero de Offic. Lib. 1. Cap. is. with Grævius's Notes. | 

2 Ethic. Lib. v. Cap. xi. BAA N g Tic ixwy, x; Th GORE cat A MNT. by Sele ixwy, This is, alſo, the Deci- 
ſion of the Roman Lawyers, Nemo widetur fraudare eos, qui ſciunt & conſentiunt. No Man is preſum' d to difraud thoſe, wha 
know and conſent to what is done. Digeſt. Lib. I. Tit. xvii. De diver/. regul, Juris. Leg. cxlv. | 

3 Theſe Limitations are not ſufficient to prove the Maxim, he is ſpeaking of, true, and therefore the Philoſopher Her- 
mias, with Reaſon, maintains, That no Man muſt make uſe of the Ignorance of a Seller, to his own Advantage, unleſs 
he will incur the Guilt: of doing a great Wrong, A good Maxim, which every one ſhould practiſe Phot. Bibliorh p. 1044.) 
as Mr. Bayle obſerves in his Hiſtorical and Critical Dictionary. To ſet this important Matter in a due Light, I till borrow 


ſome judicious Reſtrictions, made by Mr. Placette, upon this Maxim, in his Treatiſe of Reftitution, p. 74, Sc. I. The Con- 
ſent of the Sufferers ought to be counted for nothing, unleſs it be abſolutely free and voluntary. Now thete are three 
Orders of Things, which may hinder that Liberty, ſo that his Conſent is not ſo full and entire, as to authorize what he ſuf— 
fers, viz. In the firſt Rank is every Thing that debars us of the Uſe of Reaſon, as Infancy, Folly, and Drunkenneſs; in the 
ſecond, Fear and Force; and in the third, Ignorance, Heedleſneſs, and Error. As to the firſt, there is no Difficulty ;* as to 
the ſecond, we will ſuppoſe, that Fear or Force proceeds directly, or indireAly, from him who gives his Conſent ; laflly, 
as to the third, That Conſent is of no Uſe, unleſs he, that gives it, knows what he conſents to, and ſees the Prejudice 
which he does himſelf by it; for if he be ignorant in whole, or in part, his Conſent is not voluntary, and no Man can, 
without Injuſtice, take Advantage of his Ignorance. Indeed Ignorance renders the Actions, which it produces, more invo- 


luntary, than Fear does, for this does not render an Action involuntary, but when it is cauſed by him that is to get by it; where- 
as Ignorance has always that Effect, whatever be the Cauſe of it. | 


I own, that the Injuſtice is the more notorious, when he, 


who gets by the Action, deſignedly leads him, that gives his Conſent, into the Error; but the Injuſtice is here the ſame, even 
when the Gainer is not the Cauſe of that Ignorance: But he who buys Jewels at a low Price, of an ignorant Perſon that 
knows not the Value of them, does him an Injury, if, knowing it himſelf, he doth not advertiſe him of it. See Lb. v. 


Cop. vi. F. 8. following. II. There are two Sorts of Rights; the one, when we are ſo much Maſters of a T 
can diſpoſe of it as we pleaſe, ſuch is that which every Man hath of his own Goods. 
becauſe a ſuperior Law forbids it; ſuch is that, which every Man has over his own Life ; 


hing, that we 
The other we can't renounce, 
for we may defend it againſt an 


unjuſt Aggreſſor, tho' we can't deprive ourſelves of it. The Maxim which imports, That ave can't do an Injury to ſuch às 
conſent, has Place only in reſpect to the firſt Sort; for, as to the laſt, which are in their Nature unalienable, a Conſent 
given to the Violation of them is ever null and void. Thus when an Huſband conſents to the Proflitution of his Wife, that 
does not hinder, but that Crime is really Adultery, III. Altho' the Conſent of him, that is deprived of a Thing, may 
be ſufficient to acquit him, that deprives him of the Injury, in reſpect of the Perſon deprived ; yet we ought to take Care, that 
a third Perſon, who has ſome Intereſt in the Thing, be not injur'd. As for Example, a Wife, Children, Creditors, or the State. 
IV. Laſtly, The Conſent of him, that is deprived of any Thing belonging to him, muſt be known to him who takes it if 
not by a full Aſſurance, yet by a probable Preſumption, grounded upon good Reaſon ; for if it afterwards appears, that tha 


Perſon, who was thought to conſent, did not, tho' the Action might be 
good the Injury done thereby, tho' he did not think he did an 


4 O xiactes d ly, &c. Ethic. Nicom. Lib. v. Cap. iv. init. 


innocent when it was done, yet he ought to mike 


Y. 
1 a But theſe Terms do not admit this Interpretation. Gi hanin 
in his Commentary upon this Place, ( Pag. 444. Edit. 1608.) owns, that the Propoſition appears abſurd at firſt Sight. 1 e 


To give 


it a favourable Senſe, he pretends, that the Philoſopher ſpeaks only of Things diſhoneſt in themſelves. Thus, adds he, 8/2 


neither forbid, nor commanded 
that there are many evil Things, 


follows, that it neither commands, nor forbids. 


Parricide, and by which he tacitly forbid it. But this Commentator acknowledges afterwards, 
ra which the Laws tolerate, but which they are far from commanding. Beſides, if Ai Helles 
— be good, we muſt ſuppoſe, that the Law might ordain Things, bad in themſelves, and, ö 

therefore, it might eicher forbid, or command, it may, alſo, permit. 


| conſequently, Swicrd , 
Conſequently, where it does not command, it only 


As to the Example of Solon, every Body knows, that the Reaſon why he made 


no Law againſt Parricide, was, becauſe he beliey'd no Man capable of committing ſo black a Crime. 
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86 Of the Quantity of moral Actions. 


CHA P. VIII. 
Of the Quantity [or Eſtimation] of Mon A Actions. 


The ConTEzexTs of every Section of the eighth Chapter. 


t. The abſolute Quantity of moral Actions. 
11. hat Intention is requir'd to make an Action good 
before G O D's Tribunal, 


AVING done with the Quality, it comes 
next in our way to ſay ſomething of the 
Quantity of moral Actions; or to conſider on what 
Account they fall under different Rates and Mea- 
ſures. Now we find the voluntary Deeds of Men 
to be capable of undergoing a double Meaſure, or 
Valuation, either abſojutely in themfelves, or rela- 
tively towards one another. As to the abſolute Eſti- 
mate, the Caſe is very different in good and in evil 
Actions. For in a good Action, if we conſider it 
formally and preciſely, we diſcover nothing which 
bears an Analogy to Quantity : Since the Goodneſs of 
it conſiſts only in an Agreeableneſs, or Conformity, 
to the Law, which doth not appear capable of 
Meaſure. Hence good Actions, conſider'd, as we 
faid, preciſely as to their Form, are not better one 
than the other; tho* they ſurpaſs each other in 
Excellence as to their 14irr, with Regard to the 
Condition of the Object, and to the Intenſeneſs, or 
Strictneſs, of the Obligation, But now, an evil 
Action, as declining from the legal Rule, is con- 
ceiv*d to bear a greater or a leſs Diſtance from it; 
and on that Account may, even conſider'd formally 
and in 7'1./f, be eſteem'd greater or /eſs : In the 
ſame Manner as one crooked Line may recede far- 
ther from a right Line than another doth. For 
Zono's Argument in Diogenes Laertius * is not worth 
confuting : / Sins, izays he, are equal; for as 
nothing is trucr than Truth, nor falſir than Falſity, fo 
neither can Deceit be greater than Deceit, nor Sin than 
Sin. As he that is an hundred Furlongs from C A NO- 
PUS, and he who is only one Furlong diſtant from the 
fame Cty, may be ſaid beth alike not to be at CANO- 
PUS ; /o he tha? fins leſs, and he that fins more, are 
bath at an equa! Dijtance from doing well, But be- 
cauſe this Diſtance between evil Actions and the 
Law, it any one will exactly compare them with 
other Kinds of Quantity, may have ſome Likeneſs 
to a Right-lined Angle, whoſe Greatneſs is mea- 
ſured by the Arch of a Circle, having ſtraight Lines 
drawn from the Circumference to the Center; there- 
fore when I was young, and ſtudied the Rudiments 
of the Law, I compar*d them to a Circle“; but in 
my riper Age I have thought it better to lay aſide 
ſuch Niceties, and explain them more plainly. 
II. Farther, ſince to the Goodneſs of an Action 


Lib. vii, See Cicer, Paradox. Cap. iii. 


11. What Intention is ſufficient in human Fudicatures, 
iv. What is a perf: and compleat Action. 
v. The relative Quantity of Act. ons. 


it is requiſite, not only that what the Law com- 
mands be fully done, but, likewiſe, that it be done 
with ſuch Intention as is agrecable to the ſai 
Law; it appears hence, that to make an Action be 
eſteem'd perfectly Good, there is a Neceſſity, not 
only that the Preſcription of the Law be anſwerd 
in all its Parts; but beſides, that the only Thing 
which prevail'd on the Mind of the Agent, and put 
him on ſuch a Proceeding, was a Deſire of paying 
ready Obedience to the Legiſlator. And for this 
Reaſon, ſince we are, in the Divine Law, com- 
manded te /zve Gor, with all our Hlearis, and with 
all our Souls, and with all our S. rength, and cur Neigh. 
bour as ourſelves, Mark xii. 30, 31. *tis manifeſt, 
that no Action can be approv'd by Gop Almighty 
as entirely Goods, but ſuch an one as was un- 
dertaken with the fulleſt Intention, and in which 
the Agent propos'd nothing elſe to himſelf, but 
a Compliance with the Pleafure of his Creator, 
Eſpecially, ſince the Divine Searcher of Hearts can. 
not but diſcover the leaſt Wavering in our Reſo- 
lutions, and the ſmalleſt Obliquity in our Deſigns, 
Whoever conſiders this Point as he ought, will 
find but very little Inclination to boaſt of his Up- 
rightneſs towards Gop. | 

III. But in human Account ſo exact a Diligence 
is not requir'd. For, ſince our carthly Law-givers 
propoſe, as the chief End of their Conſtitutions +, 
the Benefit of their Subjefts, which commonly pro- 
ceed from the outward Performance and Exerciſe cf 
the Actions, whatever the Intention of the Actor 
may be; hence they are uſually ſatisfied, if the ex- 
terior Action be conformable to their Injunctions. 
And ſo much the rather, becauſe they are unable to 
dive into the Receſſes of Men's Minds, nor can at 
all underſtand the Intention of any Agent, but by 
Conjectures, and by Signs obvious to their Senſes, 
which are by no Means infallible Guides in diſco- 
vering our inward Sentiments and Purpoſes. There— 
fore they value good Actions only as they appear to 
Senſe, or ſo far as the Reach and Condition of hu- 
man Sagacity, and the Ule of civil Lite do admit 
or require; and are not very ſolicitous how full or 
ſincere the Intention of the Agent was, provided 


his exterior Work deſerve their Approbation 5. Yer 


in evil Actions, even amongſt human Judges, more 
Regard 


' His Greet is this, Aster ds auTois lea nicolas Ta fa EI vp anhnli; wanky cx ir, £28 wyiuow Vel, 
Srv; AN andre dare, sd apaginpa d Eg E— 4g x) Yup © inal gadisg anixwuy Kavwes, %) © a, inirng de tic ty Kale, 
UT) s rer, *% 6 Ne apuatlavu, terlong Ax tel i TW xX|ogbev. Diog. Laert. in Zenon. Lib. vii. Seg. 120. : 

z 'Fheſe are the Elements of the Univerſal Law, printed at the Hague, 1660. and reprinted at Francfort on the Mein in 1680. 
Pp. 311. 

3 Sce the precedent Chapter, F. 3, 4. 

4 See Mr. Noodt's Diſcourſe about Liberty of Conſcience, tranſlated into French, and printed at Amfterdam in 1737, and whit 
J have ſaid in wy Treati/e of Sports, Lib. iii. Cap. vi. F. 19. and in my Diſſertation on the Permifion of the Laws, (Pag. 19. 
join'd to the fourth Edition of the Duties of a Man and a Citizen. 

When the Intention is dubious or equivocal, we ought to incline to that Side which is moſt favourable to the Agent. 
There is a pretty Paſlage, to this Purpoſe, in Plutarch, which it may be pleaſant to read here. E pity yap reg sui 
Feſows *% Ted cow ET & νν,ñolg, ri Pavan eine, x) xdlalles Tal; OinCoihaurs tis urroiag d Weg rug is pan; nl 
gits, M węatadeg ard [which laſt Words ſhould rather be read 78 Ei, auro] Y Suu, tuPards & Cura pcr%; N 
eVdnAcv ors Pore x) neee reg & Anime, De Herodoti malignitate. They who, like Heredotus, can't det), 


that an Action is praiſe-worthy in itſelf, and can find no plain Reaſon to blame it; will pry into the Sccrets of the Hear), 
4 | 


au. 


Cuay. VIII. Of the Quantity of moral ene 2 f 7 
f i the 7 ſixth Commandment, enjvin- 
Regard is had to the Intention. And where this ore X49 0 n all Nece tes 
ſhall appear to have been abſolutely wanting, as 1 Dit fles of his Body, contains under it, in the 
happens in Things done upon invinci le Ignorance, a iſtre 3 5 R. 25 ber 
155 he Action ſhall be accounted involun- Manner of different Species, t! | | 
or Error, 1G it is not uſually m. his Life, of his Members, of his Health, the turn- 
_ And Tac.o0 —_— 3 by 4 ing away of any Thing that doth, or may gneve, 
puted to the Agent, ſo is it conceiv'd = be r Sick Mien * ſupplying him with Food in 
of all moral Quautiſy. But, other wi 5 an vl g C Tj F F Fay es Sc. And the oppoſite Or pega- 
_ — 0 . 4 fell * Gon Lab in the ſame Commandment ſorbidding 
i rom a former and fuller Deſign. in 5 ; , | 
NN Intention is to mortal Judges ſcarce us to hurt the Body of our Neighbour, 8 
more evident than a good one, by reaſon of their hends, in like Manner, Murther, Maiming, Wounds, 
Incapacity to ſearch into the Heart; they are us'd Stripes, Threats, Sc. 1 
to ſetcle this Point by the Help Ar warn 6 TO NG Fug ning Chaſtity b am 
ere ex- Comm , ys . , 
ws wy + 11, SAW n it, Purity of AN, — - 3 3 
„ich r Matter of moral Ac- Geſtures, Abſtinence from unlawfu ove, Ge. | 
44 batt ion 5 e Perfect in its And the oppoſite Law, forbidding Unchaſtity, com- | 
Kind, which hath attain'd its utmoſt Complement, prehends Adultery, Fornication, obſcene Speeches 
or to which no Part is wanting that it ought to and Geſtures, and impure 1 0% * 
have. Thoſe which decline from this Perfection, give an Inſtance in this Caſe, obſcene by O1CS on 
are reckon'd inferior in a greater or leſs Degree, not reſpect Adultery in the Way of a Part or De- 
according to their Diſtance from it; whether the gree : But becauſe the divine Law-giver was pleas d, 
Cauſe of this Defect be, that the Action was de- for Brevity ſake, to comprehend many /pec:al Acts 
ſtitute of ſome Part which ſhould have made it under one general Law, hence it comes to pats, 
compleat z or that it was only attempted, and that he who commits ſimple Fornication, doth as 
not actually perform'd. On the other Hand, of fully and entirely fin againſt the ſeventh Command- 
evil Actions, that is reckon'd the worſt in its Kind, ment, as he that is guilty of Adultery. There- | 
which hath fully arriv*d at the End propoſed ; and fore, as to theſe Objects, when what the Law com- | 
every one is leſs evil, acccording as it falls ſhorter mands is not perform'd, we muſt of Neceſſity ei- | 
of this final Completion. ther quite omit, or do directly the contrary. But | 
find here we muſt obſerve a twofold Difference other Objects of Actions, as determin'd in Laws, 
in the O4j-@; of Actions, as ſet down in Laws, are in ſuch a Manner diviſible, that they ſeem to 
For ſome admit of a Diviſion, others do not: or, conſiſt of * integral Parts. So that here it is not ne- 
to ſpeak more plainly, ſome are ſo conſtituted, ceffary we ſhould do all, or omit all, or pertorm 
that when we exerciſe an Action about them, we the contrary ; but *tis poſſible to perform one Part, 
muſt either entirely perform, * or entirely omit and to let the reſt alone. For Example, the Law 
them, or do what's directly contrary * to them: commands me to pay the Labourer his full Hire; 
But in others, it is poſſible to perform ſome one now I may perhaps pay him ſome Part of it, and 
Part only, and to omit the reft ; or ſomething may Keep back the reſt. But when I not only deny a 
be done which is oppoſite to them, not directly, Man his Due, but farther take ſomething from him, 
but in an inferior Degree. We may, likewiſe, con- or bring any Evil upon him, this Act will be quite 
ſider Objects under a ſecond Diſtinction : For ſome of another Species, and bear no Reference or Affi- 
of them contain Things into which they may be nity to the former. 
divided, as into ſo many Species. Thus the affir- 


Vid. Lib. xlvii. Tit. x. D. De Injuriis. 
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and, ſuppoſing them to be evil, endeavour, by their Calumnies, to create Suſpicions in other Men's Minds are manifeſtly arriv'd 
at the Height of Envy and Malice. I ob/erve (ſays Mr. Montagne very well) that the greateſt Wits of cur Time employ their 
Ingenuity to darken the Splendor of the brave and generous Actions of the Ancients, by putting a bad Interpretation upon them, 
and aſcribing them to vain Motives. A wretched Subtilty ! give me the moſt excellent and worthy Aion in the World, and I 
will engage to find out fifty wicious, or faulty Views in it. Lib. i. Cap. xxxvi. The famous Mr. Bayle, in his New Letters 
upon Mr. Maimbourg's Critical Hiftory of Calviniſm, Let. xii. F. 12. affirms, That the Laws of Charity, which oblige us to 
put a favourable Conitruction upon the Actions of our Neighbour, rather than a diſadvantageous, are altogether contrary to 
Reaſon, but I have endeavoured to invalidate his Proofs of that Poſition, in my Treati/e of Sports, Lib. i. Cap. ili. 

See Lib. viii. Cap. iii. F. 19, 20, 

* An Attempt is counted for an Action, when the Impediment of performing ariſes from an Impoſſibility coming on it 
by ſome unforeſeen Accident, or invincible Hindrance, and not from any Refuſal or Diſcouragement in the Perſon acting. 
Seneca has a fine Paſſage to this Purpoſe, of which Mr. Hertius cites a Part; *tis this, Quæ dam ejus conditionis ſunt, tt ef 
fetum preftare debeant ; quibuſdam pro eſtectu et, omnia tentaſſe, ut efficerent. Si omnia fecit ut ſanaret, peregit Medicus partes 
Juas. Etiam damnato reo, Oratori conſtat eloguentiæ officium, fi omni jure uſus eff. Et Imperatori etiam victo, & duci red- 
ditur, fi & prudentia, & induftria, & fortituds muneribus ſuis funda eft. Omnia fecit, ut beneficium redderet ; ob/titit illi | 
felicitas tua. Nihil incidit durius, quod weram amicitiam experiretur. Lacupleti donare non potuit ſano adfidere, ferlici ſuccur- 
rere Gratiam retulit, etiamſi tu beneficium non r cepiſii. De Benef. Lib. vii. Cap. xiii. Some Things are of that Nature, 
that they muſt produce an Effect; in other Things, 'tis the ſame with an Effect, to have endeavoured. The Phyſician has 
done his Office, if he has done all he can to cure. The Pleader, if he has urged the Law well; and a General, if he 
* hath managed with Courage and Conduct, tho' a ſuitable Succeſs do not follow. Thanks is ſufficient, where no Requital 
can be made.“ 

3 The Original expreſſes it thus, Oꝶjaga Actionum, i. e. The Ohjeds of Ations, but the Object of Action is neither the Thing 
commanded, nor forbid, it is only the Perſon, with regard to whom we do, or abſtain from the Action; and ſo our Author him 
ſelf uſes it in the next none. root Doubtleſs he means, the Matter of Actions, and the Miſtake ariſes from hence, that, in 
his Elements of the Univerſal Civil Law, he had ſaid P. 317) the Objeas of Laws; for the Word Action, ſubſtituted in the 
Place of Laws, would not ſuit his Purpoſe. 

+ Suppoſing, for Inſtance, that the Law commanded to ſwear, or to marry. Theſe are indiviſible Acts. 

5 The Law forbids to 4i//, you cannot kill by halves. 


© The Law ordains to tell the Truth, when a Perſon is examined as a Witneſs. The Fact is either true or falſe. If you do 
not tell the Truth, you He. There is no Medium. 


7 Our Author calls this the Fifth, and the next Commandment the Sixth, according to the Lutheran Diviſion of the 


logue. 


We muſt underſtand them of Parts really diſtin one from the other, and which, conſequently, can exiſt ſeparately. 
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38 Of the Imputation 


V. Beſides all this, ſince one may be concern'd 


about a more noble, another about a more ignoble 
Object; and ſince one may produce more Good or 


Evil than another; it is plain, that upon this Ac- 
count, likewiſe, amongſt good Actions ſome are far 
better than others, and amongſt ill. Actions, ſome 
far * worſe than others. Horace's * Inſtance may 
ſerve to illuſtrate this Truth; 


Nec vincet ratio hoc, tantundem ut peccet, idemque 
Qui teneros caules alieni fregerit hortt, 
Et qui nocturnus diviim ſacra legerit, 


Reaſon will never call't an equal Sin, 
To rob an Orchard and a ſacred Shrine. 


- 


of moral Actions. Book l. 


Add. Cicero pro Muren : Where he ſmartly refute, 
the S!0icks Notion, that all Sins are equal. And his 
Paradoxes, Chap. iii. as, alſo, Montaign's Eſſays, I; 
11. Cap. ii. in the Beginning, and Gaſſendus Pg. 
Epic. Tome iii. Yet in many Caſes Horace's Reæaſon. 
ing will hold good, Lib. i. Epiſt. xvi. 


De mille fabe modiis quum ſurripis unum, 
Damnum eſt, non facinus patto mibi lenius ito, 


When from a thouſand Pecks you ſteal but one, 
Leſs Loſs is felt, but no lefs Guilt is ſhown *. 


And this is the relative Eſtimation of Actions, 
which is treated of at large, Book viii. Chap. iii. 


GA Tk . 


Of the Imputation of Mozar AcTIONSs, 


The Cox TENS of every Section of the ninth Chapter. 


1. Of adtnal Imputation. 
11. Of Imputetion thro? Favour, 
111. Of Imputation from Debt. 


HAT Conditions are required to make an 

Action capable of being imputed, or of be- 
ing conſider'd as really belonging to a Perſon, we 
have formerly ſhewn at large : It remains, that we 
ſee how and by what Means it may be actually 
imputed, ſo as to produce ſome moral Effect, either 
in the Agent, or in ſome other Man. And here we 
muſt firſt of all diſtinguiſh between thoſe Actions 
which are directed by Law, and thoſe which are 
left to every Man's free Pleaſure. Actions of the 
former Kind are then ſaid to be imputed to the 
Agent, when the Legiſlator or Sovereign declares 
him to be the Author of them, and, at the ſame 
Time, decrees , that the ordinary Effects of ſuch 
Actions ſhall redound on him, or ſhall be conceiv'd 
as inherent in him. But the latter Kind of Actions 
are then ſaid to be imputed, when he, who, without 
being bound by any Neceſſity, hath exercis'd them 
for the Uſe and Benefit of another Man, doth ſig- 
nify, that he undertook ſuch an Action for the other 


® Book i. Sat. iii, Y. 115, 116, 117. 


** 


iv. What can be eſfectually imputed to auotber. 
v. Merit, and Demerit, what. 
vi. How the Effetts of moral Actions may be aboliſted. 


Man's ſake, and out of an Intention to oblige him, 
The latter Senſe of the Word [mputaiio is moſt fre- 
quent in Claſſick Authors, and the former more i 
Uſe with the Divines and Moraliſts. But there is 
between them this manifeſt Difference, the forme: 
tends from the Legiſlator, or Sovereign, toward 
the Agent, but the latter proceeds from the Agent, 
and reſts in the Perſon, for whoſe Sake or Uſe the 
Action was perform'd. 

II. The former Kind of Inputation is ſubdivided 
into /mputation of Favour, and Imputation of Rigli. 
Imputation of Favour is when a Man, out of pure 
Benevolence, derives upon another the Effects of an 
Action perform'd by a third Perſon ; which Effect; 
the ſecond Party had no Right to, without the Grant 
of the firſt. Or. when one, out of free Kindneſs, 
makes a larger Effect redound to the Performer of 
a certain Action, than the Action would otherwiſe of 
itſelf have produc'd. But this laſt Inſtance wil 
hold good in Matters of Reward only *, not in 


— FY 4 „ * — 
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+ Since this Author does not expreſs himſelf either diſtinctly, or fully, upon this important Subject, and in L:5. viii. to 
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which he refers us, treats of evil Actions only ; I ſhall give you an Abridgment of what he ſays in his Elements ef Univerſct 
Civil Law. The relative Quantity of Actions may be conſider d, 1. In reſpect to the Object. Far the mare noble the Otjed is, tit 
more is a good Action, done to that Object, better than another; and, on the contrary, an evil Aion the more criminal. vez 
Lib. viii. Cap. iii. F. 18. 2. Ii reſpett to the State and Condition of the Agent. And ſo a Benefit, confer d by an Enemy, i 
mort*%onfiderable, than that which is received from a Friend. And, on the contrary, an Injury done by a Friend is more ſenfeble und 
affecting. than that done by an Enemy. See the ſame Place, F. 20. 3. In reſpect to the Nature of the Actions themſelves, ac. 
cording as wwe take more or leſs Pains to do them. A good Action, the more difficult it is, the more excellent aud more em- 
mendable, all Things equally confider'd. On the contrary, the more eafily an evil Ation may be awvnil:d, the more enormnus it is 
above others of the ſame Kind. 4. In reſpect ta the Effet and Conſequences of the Action, on which Account the Action i 
better or worſe, accordingly as the good or bad Conſequences are, or may be foreſeen and prevented. 5. In reſpect to the Circan: 
flances of Time and Place. See the Place already quoted. In fine, "Tis evident, from this Compariſon of good Actiens one 
with another, that ſome are more excellent than others, according as the Practice of ſome ought to give Place to the Preduc? 
of others, ſince we can't diſcharge all at the ſame Time. Sce what is ſaid about this, Lib. v. Cap. xii. $. 23. As to bad Att 
ons, it is no Excuſe to ſay, that we have committed one leſs heinous, to avoid committing a worſe. | 

3 M. Dacier remarks, that the Servant took but one Peck, the better to conceal his Theft, We may ſay, more generally, 
that, as no Man has more Right over Part of another's Property, than over the Whole, ſo, as ſoon as he determines to take 
the leaſt Thing, he ſhews a Diſpoſition, or Inclination, to take more, if he ſhould find a proper Opportunity, So that his For 
bearance is either thro' Prudence or Intereſt, or ſome other Motive, and not. from a Principle of Virtue. For, indeed, why 
ſhould he reſpe& the Right of the Proprietor in one Thing more than another? Thus the greater, or leſs Value of the Thing 
tal:en, no way leflens the Intention of the Thief, which is equally criminal. It is by other Circumſtances we muſt judge 
of the Degree of Wickedneſs. 
— 2 15 to ſay, adjudging to him the Rewards, and decrecing to him the Puniſhments inflicted by the Law, with all the! 

onſequences. 

The Author will explain, Lib. v. Cap. xii. $. 12. the Diſtinctions which the Civil Lawyers make, in treating upon Pat. 
gains and Laws, of Thing, 1 Odiaus; 2. Fawourable ; and 3. Mixt, But here he treats only of Things advantageous and di 
advantageous, | | 

Matters 
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Car. IX. Of the Imputation 


Matters of Puniſhment. Fe, as ſuch is the Na- 
o0d Things, that the | ve 

yh Sratis, without any Colour, or Condition; 
| 10 if a Man is not willing to confer a e 
— another, by the Name of a pure Gratuity, he 


2 7 ion of rewardin 
may lawfully do it under the Notion o 2 


in for ſome imputed Action, which either did not 
n belong to him, or could not have given 
him a Right of demanding ſuch a Benefit. But, 


on the other hand, common Reaſon will not allow 


n the ſame Pretence, to derive on another the 
Effects of an evil Action, which he is not really 
guilty of, and without the /mputation of which, 
theſe Effects would not follow his natural State and 
Condition. And therefore *tis very incongruous 
and abſurd, that either for a Fault 3 another's, 
I ſhould have thoſe Things taken from me, which 
Nature gives every Man, on the very Account of 
his being a Man; or that, under the ſame Colour, 
ſuch Things ſhould be impos'd on me, as Nature, 
by an Indulgence univerſal to all Mankind, hath 
forbidden us to ſuffer without Reaſon. A Prince, 
for Example, may impute the Father's Merits to a 
Son not illuſtrious by his own Atchievements ; and 
may, on the Account of thoſe Merits, load him 
with Honours not otherwiſe his Due. But to pu- 
niſh the Innocent for the Father's Crime, is (ſtrictly 
ſpeaking) unreaſonable *. This indeed may hap- 
pen, that the Father's Fault ſhall be the Occaſion 
of not conferring on the Son, or of taking from 
him, thoſe Things which he was neither to re- 
ceive, nor to retain, but under certain Conditions. 
But a Perſon thus dealt with, cannot be ſaid to 
ſuffer an Evil, which his natural State would other- 
wiſe have made him a Stranger to. For Nature, in 
this Caſe, gave no Security to the Children, that 
that they ſhould certainly poſſeſs the Parent's 
Goods, or that they ſhould be admitted to the like 
Poſts of Honour : But their Right to thoſe Goods, 
or thoſe Honours, proceeded on theſe Conditions 
and Proviſo's, that the Parents ſhould deliver them 
down ſafe and untainted, and ſhould not fall under 
ſuch and ſuch Penalties by their Crimes. Nor can 
he, by any Means, be ſaid to be in a worſe Condi- 
tion than human Nature admits or allows, who, 
having no paternal Inheritance, is forced to work 
out his Fortunes by his own Induſtry. 

It is juſt, likewiſe, ſo far to proceed againſt in- 
nocent Children upon Account of their Parent's 
Demerits, as to oblige them to quit the Kingdom, 
or State. For no Man hath a Right from Nature 
of living in this or that Territory ; but * every one 
attains to ſuch a Right by ſome Act of his own, 
or of other Men: And it may be a Condition of 
keeping this Right, that he ſhall loſe it in caſe his 
Parents are found guilty of ſome particular and 
high Offences. It is not repugnant to Reaſon, that 
the Poſſeſſion of a Right ſhould depend on contin- 


may be given to 


of moral Actions. 89 


ent Terms. Though, that the Laws of ſome 

Countries are too rigorous, and ſevere 1n this Point, 
can pretend to deny. 

6 f. lee 15 Hon of Right Lonſitts in this, that thoſe 
Perſons, whoſe Intereſt it concerns, that an Action 
be done. or not done, do declare, that the ſaid Ac- 
tion belongs to the Agent, and that the Effect aſ- 
ſign'd to that Action ſhall redound or fall upon 
him. Hence, if in any Law a certain Reward be 
decreed to ſuch or ſuch a good Action, ſo ſoon as 
the Sovereign, or the Guardian of the Laws, ſhall 
underſtand that particular Action to have been per- 
form'd by any Man, *tis manifeſt, that the Man 
hath immediately a Right of demanding the pro- 
mis'd Reward. But when a Man is enjoin'd to do 
a Thing, ſolely by the Authority of the Commander, 
and without any ſuch Propoſal of a Reward, he 
ought to reſt ſatisfied with the bare Approbation 
of his Superior, and to eſteem it a very ſufficient 
Recompence, that he hath avoided his Diſpleaſure, 
which would neceſſarily have follow'd upon De- 
fault. On the other Side, when an ill Action hath 
been committed, * ſo ſoon as the Author of it is 
diſcover'd, he hath Reaſon to fear the Execution of 
the legal Penalty. 

As to inferior Perſons, to whom neither the 
Guardianſhip, nor the Execution of the Laws 
belong, if they either approve a good Action, or 
reprehend a bad one, their Judgment can affect only 
the Credit and Character of the Agent. According 
to that elegant Saying of Diodorus Siculus, * Praiſe 
is a kind of Reward of Virtue putting us to no Charges, 
and Diſpraiſe is a Puniſhment of Vice inflifting no rea! 
Wonnd. 

It is farther to be obſerv'd, that when the Inte- 
reſt of many Perſons is concern'd in the doing, or 
the not doing of an Action, if one of thoſe Per- 
ſons ſhould forgive, and not impute it to the Agent, 
he cannot, by this Means, abate any Thing of the 
Right of the others, which he hath no Power to 
controul. Thus, if a Man hath done me an Injury 
by an illegal Fact, I may forgive him for my own 
Part and Concern, but, at the ſame Time, I do not, 
in the leaſt, derogate from the juſt Pretenſions of the 
Publick, and of the Sovereign Authority. And 
thus too the Pardon which Gop Amighty is pleas*d 
to vouchſafe to repenting Sinners, doth not at all 
impair or hinder the Proceedings of human Judica- 
ture. But when all the Perſons, whom the doing 
or the not doing of a Thing concerns, agree that 
they will not impure it, in ſuch a Caſe the Deed is 
conceiv'd to be Null and Void as to all moral Ef- 
tects. Now the Perſons concern'd in a Thing's be- 
ing done, or not done, are either the Objects, or 
the Directors of the Action ; that is, thoſe towards 
whom the Action i? perform'd, and to whom it 
brings either Good or Evil, and thoſe who have a 
juſt Power of guiding and ſuperviſing ſuch an 


See what is ſaid, Lib. viii, Cap. iii. $. 31. 
» See Lib. viii. Cap. xi. $. 6, 7. following. 


Room for Complaint, But the Legiſlator is not indil; 
This is ſufficient to intimidate the Wicked, and — 
the uncertain Danger of actual Puniſhment. 
entirely remit, or diminiſh the Puniſhment, 
conſequently, become uſeleſs. 


verity would ſometimes 


When the Authority of the Laws, and the public Tranquillity, 

puniſh, he has, alſo, a Power to pardon, and, by this Means, 
9 Diodorus's Words are, ga & ub rates inalncy gg 

Piereſe, Praiſe and Cenſure, to judge properly of them, 


prove what was agreeable to his own Laws, 
to regulate their Judgment. 
they obſerve or violate them, 


'equently, none in the Opinion conceiv'd of them. 


3 He certainly renders himſelf guilty, and worthy of Puniſhment ; which 


— 


„if it be inflicted upon him, he has not the leaſt 


nſably oblig'd to puniſh him. He may indeed always do it if he will. 
them regard it, as a great Imprudence, to expoſe themſelves, even to 
The Legiſlator no way, by this, ties up his own Hands. He may, for good Reaſons, 


But if he never puniſhed at all, his Menaces would have no Force, and the Laws, 
As, on the other Hand, if he 


w, his Supreme Authority would be limited, his Clemency w 
produce Effects, which every wiſe Legiſla 


conſtantly inflicted Puniſhment to the utmoſt Rigour of the 


ould have no Room to exerciſe itſelf, and this inflexible Se- 
tor would avoid. 
are ſecure, the Legiſlator may ſhew, that as he has a Power to 
equally diſplay his Juſtice, Wiſdom, and Goodneſs. 
adaruavy, & N Niſos NK Oavnitiles avuv wAnſng. 
h always follow the Quality of Actions, or Omiſſions, accordingly as 
they are morally good or bad. This is clear, with regard to the Legiſlator, who would groſly bely himſelf, 
and diſapprove the contrary, Thoſe who are ſubje& to him, 
Others, tho” 1 of his Laws, muſt praiſe or blame thoſe 

The particular Differences of the Rule of Actions makes no Alteration in their Nature, 


In a Word, Prudence is neceſſary here, and 


J Excerpt. 


if he did not ap- 
are, by that, oblig'd 
ſubject to them, according as | 
and, con- 
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go Of the Imputation of moral Actions. 


Action. For which reaſon, if, in Caſe of an In- 
jury, the Deed be forgiven by the Perſon to whom 
it was offer'd, by the civil Magiſtrate, and by Gop 
Almighty, in moral Eſtimation it ſhall be ſuppos'd 
undone, and, conſequently, ſhall be attended with no 
ill Effect *. 

IV. Very different from the Imputation of which 
we have been ſpeaking, is that by which the Agent 
is ſaid to impute an Action, which he might have 
omitted, to the Party for whoſe Sake and Uſe he 
perform'd it. A Man who hath exactly fulfill'd 
the Command ot his Superior, may indeed expect 
the Approbation of his Performance, as from all 
others, ſo eſpecially from him who enjoin'd it. But 
he cannot lay claim to any farther Reward, unleſs 
ſuch as is expreſly promis'd in the Law *. For the 
ſame Reaſon, no Man can demand that it ſhould be 
imputed to him, in order to the giving him any 
Right, that he hath abſtain'd from a bad Action, 
forbidden by the Laws, or by any Command of his 
Superior; but he muſt be ſatisfied, that his Obedi- 
ence hath pleas'd him who requir'd it. For ſince 
upon acting contrary to the Law, he would have 
juſtly incurr'd a conſiderable Evil, to eſcape ſuch a 
Puniſhment muſt paſs with him for a Reward. 
Hence in Seneca's Controverſies, Lib. iv. Controv. vii. 
when a Man *, who being taken in Adultery by a 
Tyrant, hath forc'd the Sword out of his Hand, 
and killed him, deſir'd a Gratification from the 
State, he is put off with this Rebuke, imputat nobis 
quod deprehenſis in adulterio mori noluit. He reckons 
wwe are indebted to him, becauſe being taken in Adultery, 
he bad the Senſe to ſave his en Life: And * Tully, 
in his ſecond Philippic, denies himſelf to have any 
Obligations to Aulomy upon Account of his not be- 
ing murder'd by him: pere lies the Kindneſs to me, 
(ſays he) in your keeping yourſelf from ſo horrid a Vil- 
lainy ? Others maintain the Reaſonableneſs of our 
preſent Aſſertion from this Topick, that the Omiſ- 
ſions of ill Actions are purely non Entia, and, conſe- 
quently, can have no poſitive Aﬀections, or Proper- 
ties. Tho? to ſuch an Argument it might perhaps 
be anſwer'd, That even theſe Omiſſions may, in 
moral Account, paſs for Entities, as they are the 
real and actual Reſtrictions, and Confinements of 
our natural Powers. 

But now, if, for the ſake of another Man, I do 
what I might rightly and properly have omitted, or 
omit what I might fairly and conveniently have done, 
it is highly reaſonable, that I ſhould impure my Ser- 
vice to him ; or, that I ſhould, by Virtue of my 
Right, demand of him to acknowledge my Kind- 


D Hi. Lib. iv. 


® See Luke xvii. 9, 10. Lewiath. Ch 
E 1at A ap. X. 


4 Comp. Matth. xx. 13, 14. 


— 


neſs, and his own n according to the Qua. 
lity and Condition of it. This Imputation cannot 
rightly be laid, unleſs there was in the Actor a real 
Intention of procuring ſome Good to the other 
Man; and in the Receiver an expreſs, or, at lea 
a preſumptive Conſent to admit it. For no Man 
can impute or reckon to us a Service forc'd upon ys 
againſt our Will : And it would be a much higher 
Degree of Impudence, to charge ſuch a Fact to ug 
for a Kindneſs, as was perform'd either without any 
Regard to our Benefit, or, perhaps, with a Deſign to 
hurt us. Thus he muſt be extreamly fooliſh, who 
would deſire a Reward from a Man whom hes hag 
reſtor'd to Health by breaking an Impoſthume, 
otherwiſe incurable, whilſt he intended to give him 
a mortal Stab. Yet * Marius Celſus, in Tacitus" 
when he was brought before Ozho as one of Gallo 
Servants and Confidents, immediately confeſſing his 
Loyalty to his old Maſter, — it as an Ex- 
ample, how faithful he would be to the new Em- 
peror; and thus reckon'd he had already oblig d 
O:ho by ſticking reſolutely to Galba. And thus 
Eud:xia, when ſhe was married to the Emperor 
Theodefins, ſent for her Brothers, by whom ſhe had 
been formerly expelPd her Father's Houſe ; and 
was ſo far from reſenting their Injury, that ſhe ra- 
ther paid them Thanks, as the Authors of her Pro- 
motion: ? Since unlefs ſhe had been driven from 
Home, ſhe had never ſeen Conſtantinople *, 

When the Parties concern'd and intereſted 
agree in defining the Rate at which a Thing ſhall 
be reckon'd or imputed, in this Caſe a Covenant in- 
tervenes, expreſſing how far, or to what Value, 
the Imputation ſhall extend, and beyond what it 
ſhall not reach in any Buſineſs, or Tranſaction“ 
For Merit (as Mr. Hobbes © obſerves) preſuppoſeth a 
Right, and implies, That the Thing deſerb d is due by 
Promiſe. 

V. Hence *tis eaſy to gather what is the Force of 
Merit, or what Actions are properly meritorious, 
which ſome Men would vainly ſet to the Account of 
Gop himſelf. Now the main Spring of all Merit is 
the Performance of a Work which we did not owe: 
or, which the Perfon towards whom it is exercisd, 
had no Right of requiring from us. For he that 

erforms a Thing which he lay under a full and per- 
ect Obligation of doing, only diſchargeth his ne- 
ceſſary Duty, and lays no Foundation for any con- 
ſequent Merit. M. Senec. Cont. Lib. i. Cap. viii 
* Give me leave to perform ſome Service to my Country, 
which may properly be a Piece of Merit : What I bett 
hitherto done in the common Courſe of Arms, is ut 


© Zonar, Tom. iii. Add. Gen. xlv. 5. Lib. xx. 


See Lib. viii. Cap. iii. $. 16. foflowing. 
2 All this turns upon the different Latin Word Imputare. 


In attempting to explain theſe, our Author here falls into ſome 


Confuſion, as he had done in his Elementa Furiſprud. Univerſ. Pag. 359. Whereas, according to the natural Idea of the Word 
Imputation, in the Style of Law and Morality, the Action is imputed to the Agent itſelf, as its Author, who, conſequently, 
is worthy of either Praiſe or Cenſure, and receives either Profit or Loſs by it. Here, on the contrary, the Action is im- 
puted to another Perſon than the Agent, not as the Author, but as one for whoſe 1 it is done, and who, by that, 5 


bound to make ſome Return. Theſe we ſee are Notions, or moral (Ro of a quite 
member theſe, to prevent being miſled by the Confuſion into which t 


ifferent kind. It is proper to te- 
Author has run. f 


3 This Example had been better plac'd a little lower, where the Author ſpeaks of thoſe who do ſome Service withodt any 
ſuch Deſign, and, by Conſequence, have ſome other Motive for their Actions. 
4+ Tully's Words are, Quale autem beneficium eft, quod te abſlinueris nefario ſcelere? Philip. 2. Chap. iii. 


Book I. 


They ſay this actually happen'd to a Theſ/alian. See Tully, De Nat. Deer. Lib. iii. Cap. xxviii. and Plutarch de Capiends 
ex Tim, Utilit, as, alſo, Seneca de Benefic. Lib. ii. Cap. xix. with the Note of Juſtin Lipſius. 

s Tacitus's Words are, Celſus conſtanter ſervate erga Galbam fidei crimen confeſſus, exemplum ultro imputawit. Hiſtor. Lib. i. 
Cop. Ixxi. Num. ii. See the Commentators on this Paſſage. | 
. 7 Generoſity join'd to the Pleaſure we feel on theſe Occaſions, at the Advantage we receiv'd accidentally from the Evil 
which another has done, or deſign'd to do us; theſe, I ſay, make us forget the Injury ſo far, as to regard it as a Benefit, But 
the Crime is ſtill the ſame, and we ſhould repent of it the rather, as the offended Perſon ſeems to expreſs no Reſentment. 
The Patriarch Jo/eph (whoſe Example our Author cites) comforted his Brethren in the like Caſe, with the View of en 
over- rxuling Providence. And he did not even do this, till he had put them in great Fear, to make them reflect on them- 
ſelves, in order to give them a due Senſe of their Crime. This Conduct was much wiſer than the Thanks of Eudoxia. 5 

The Latin of Seneca is this, Sine me aliquod meritum in patriam conferre, adhuc militia mea Legis munus eft. And Fulin: 
Copitolinus's Words are, Quod quidem non ſatis magna pietatis eſt argumentum, quum impius fit magis, gui iſia non faciat, qu 
pius, qui debitum reddat, Cap. ii. | 

Caf 


Char. IX. 


„ but to the Laws. Julius Capitolinus, in 
bis Life of Antoninus Pius, reciting the Reaſon of 
the Emperor's obtaining that Title, from lending 
„ Hand to ſupport his ancient F ather-in-Law, in 
che Preſence of the Senate, adds, 7. bis Action was 
Wy uo great Argument of Piety : Since the Debt we 
ve our Parents is ſuch, as rather denominates a Man 
wmpious if be neglects, than pious if he pays. Net- 
ther is it fair to impute a Thing, which we do not 
owe to a Perſon againſt his Conſent ; and much 
leſs, if our doing of ſuch a bbs, did not turn to 
his Benefit. Whence it is clearly apparent, that 
no Man can pretend to any Merit with Reference to 
Almighty Gop, even tho? it were poſſible for him 
to pay a full Obedience to all the Divine Laws. 
And that, therefore, Gop cannot, any other way, 
become a Debtor to mortal Men, but upon Ac- 
count of his free Promiſe, the Breach of which 
would be repugnant to his Goodneſs ; not that 
any Right, properly fo call'd, is thence deriv'd to 
us. Indeed no Actions enjoin'd by Virtue of a ſu- 

reme Authority, do produce Merit towards the 
| 3 For tho' both the Sovereign of Heaven, 
and the inferior Rulers of the Earth, are wont, fre- 
quently, to confer certain good Things on thoſe who 
comply with their Commands, in order to the en- 
couraging and exciting their Obedience; yet to the 
Payment of theſe good Things they are not bound 
by the Merits of the Agent, or as in the Manner of 
Covenants z but by their own free Offer and Pro- 
miſe : And therefore they cannot be fo my 
call'd Rewards as Gratuitiies, in the ſtricteſt Senſe 
of that Word *. 

But notwithſtanding all this, if the Legiſlator do 
expreſly declare, that upon the Performance of ſuch 
or ſuch an Action, the Agent ſhall have a Right of 
demanding ſuch a Reward ; there's no doubt to be 
made, but he may fairly and juſtly require it. But 
the bare Omiſſion oi forbidden Actions is utterly 
unable to produce. any Merit, or any Matter for 
Boaſting, or for Praiſe. Plilaſtrat. de Vit. Apollon. 
Tyan. Lib. vi. Cap. i. 1t is not an Ad of Juſtice to 
abſtain from Injuſtice, nor an Ads of Prudence to have 
declin*d & fooliſh Reſolution, nor of Valour not to deſert 
one's Colours, nor of Temperance not to fall into the baſe 
Effeminacy of the Medes ; nor will a bare negative 
Goodneſs entitle you to any Commendation : When we 
eſcape Puniſhment, but yet do nothing worthy of Honour 
and Reward, ſuch an Tndifference cannot reaſonably be 
calPd Virtue. Add Luke xvii. 11. Ammian. Marcell. 
Lib. xxx. Cap. xi. To forbear Plunder and Rapine, is 
a falſe Foundation for Praiſe, . 

It remains then, that the only Actions whereby 
we cannot obtain Merit towards other Men, are 
ſuch as we do not owe them; at leaſt, not by a full 
and perfect Obligation: Whether natural Reaſon 


* Euripides Rheſ. Rewarded Virtue gives a double Joy. 


——_—I_— 


Of the Imputation of moral Actions. 91 


either commands or adviſeth them in general, leav- 
ing the Application of them to particular Perſons in 
our Power; or whether they are only not enjoin'd 
by the civil Laws. For whatſoever I owe another, 
as a full and proper Debt, to that he hath already a 
Right, and therefore when I pay ſuch a Due, I do 
not, properly ſpeaking, part with any Thing which 
I have then a Right of retaining, or of otherwiſe 
applying, becauſe upon denying and keeping it 
back, I ſhould bring a real Injury and Damage on 
the Perſon to whom I ſtand engag'd. And there- 
fore ſince Things; which I owe in this Manner, do 
already belong, in ſome reſpect, to another Perſon, 
and I have no longer a Power to diſpoſe of them as 
I pleaſe, they cannot be proper Matter for the 
founding of Merit. But when J perform any Thing 
towards another Man, which I was not bound to 
pay by any perfe? Obligation, ſuch a Thing really 
paſſing from me, and accruing to him, leaveth in 
me either a perfect or an imperfect Right of receiv- 
ing an equivalent Return. And this is properly 
Merit; the Retribution, or Payment of which, 
when it is determin'd by expreſs Covenant, we call 
Wages But when, as to the Manner, the Time, 
and the Quantity, it is left to the Equity of the 
other Party, it bears the Name of Reward. Now 
upon ſuch Accounts, and Conſiderations, we may 
receive four Kinds of Things, Corporeal, Incor- 
poreal, Moral, and * Notional. Of the firſt Sort 
are, Money, Land, Sc. Of the ſecond, the Grant 
of Privileges and Immunities : Of the third, Ho- 
nours and Dignities : Of the laſt, Statues, Inſcrip- 
tions, Crowns, and the like Tokens and Teſtimo- 
nies of Worth. Add. Montaigne's E/. Lib. ii. 
Cap. vii. 

And thus, as hath been ſhewn, Merit ariſeth 
from thoſe Actions which we do not owe to others; 
and chiefly as they are uſeful and beneficial to them. 
On the contrary, from evil Actions, eſpecially ſuch 
as damage or injure others, ariſeth Demer:! , b 
Virtue of which a Man is oblig'd to make Satif. 
faction for the Harm he hath done : But in general, 


all evil Actions produce a Guilt, by which the Agent 


is ſuppos'd liable to undergo ſome Penalty : Which 
Point we ſhall hereafter find more Room to explain. 
See Lib. viii. Cap. iii. 

VI. As the actual applying of Imputation cauſeth 
the Effects of moral Actions to exiſt; ſo the ceaſing, 
and, as it were, the recalling of it, doth diſſolve 
and extinguiſh thoſe Effects. And as to this Matter, 
the Caſe is very near the fame in good Actions and 
in evil. For both good and evil Actions, whilſt 
they are ſuch, or ſo long as they are enjoin'd or pro- 
hibited by the Laws, muſt neceſſarily be attended 
with [mputation ;, at leaſt, 7 in the firſt and plain 
Import of that Term, But when a Law is repeal'd, 


| the 
d Add. Senec. de Beneficiis, Lib. iii. Cap. xxi, xxii. 


— 


would hinder him trom going to War the fourth Time, to 


end 5 ; Endeavours to inſure its Succeſs. 


promiſed, See Nebem. ix. 8. 33. 
Evil nor Deportment. 

But 2 * The Greek is, My yap tlvas NUααẽ⁊e uu, 
ent. - 9 n Mew Thy Tatu Ar awPeoourn, T6 pn 
f an Tr %y Hela Tow afpirnxi, dre d gil ij. 


hem- ! 7 5 See the Explication of this Diſtinction of the La ers, Lib. iv. i. 
"pl Our Author underſtands by this, what ſerves to raiſe ſome des 15 our M 


liz: Inſtitution. | 
n To underſtand this, we are to know, that this Author 


virg 


The Author might have added here, the Words which an 


3 LOS Or rather his 38 3 Which this Author himſelf mentions in his Elements 
6.1. it here. For it is directiy, and preciſely on Account of this Virtue, 


ancient Rhetorician makes his Son ſpeak, when his Father 


m : ſecure him from the Danger. Sine me aliquod meritum in patriam 
conferre, adbuc militia mea Legis munus eft, Seneca Controv. Lib. i. Contr. 8. Suffer ine to do a meritorious 


try. for, as yet, I have done no more in War, than I was obliged to do by the Law. 
Always provided, that the Thing be of ſuch a Nature, that no Advanta 
we declare to act. For the Will ſhould be taken for the Deed, if it has f. 


Service to my Coun- 


ge can accrue from it to thoſe, in Favour of whom 
ail'd againſt our Expectation, and after our utmoſt 


of Univer/. Juriſpr. and therefore unfitly omits 
that Gop cannot fail of performing what he has once 


1 John i. 9. where he is called 7u/?, who departs not from the Truth, neither in his Diſcourſe 


\ * — * , | — * 
ö 70 4 49.5. Yap Peimor, To h averus T1 uprrobar Fre ddl, T6 
en eis Ta TWY Hh, EjaTiTlEw" STE dg INAWE, T6 Hh ανν Pawolas war Yap Y ride 


ind, and to ſignify ſomething done by human 


| i x (in his Elements of Univerſ. Furiſpr. p. 357.) divides Imputation into 
Simple and E flicacious ; Simple Imputation conſiſts in ſimply approving, or diſapproving an Aion, 5 7 * as there —— 
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Action. For which reaſon, if, in Caſe of an In- 
jury, the Deed be forgiven by the Perſon to whom 
it was offer d, by the civil Magiſtrate, and by Gop 
Almighty, in moral Eſtimation it ſhall be ſuppos'd 
undone, and, conſequently, ſhall be attended with no 
ill Effect. 

IV. Very different from the Imputation of which 
we have been ſpeaking, is that by which the Agent 


is ſaid to impute an Action, which he might have 


omitted, to the Party for whoſe Sake and Uſe he 
perform'd it. A Man who hath exactly fulfill'd 
the Command of his Superior, may indeed expect 
the Approbation of his Performance, as from all 
others, ſo eſpecially from him who enjoin'd it. But 
he cannot lay claim to any farther Reward, unleſs 
ſuch as is expreſly promis'd in the Law *. For the 
ſame Reaſon, no Man can demand that it ſhould be 
imputed to him, in order to the giving him any 
Right, that he hath abſtain'd from a bad Action, 
forbidden by the Laws, or by any Command of his 
Superior; but he muſt be ſatisfied, that his Obedi- 
ence hath pleas'd him who requir'd it. For ſince 
upon acting contrary to the Law, he would have 
juſtly incurr'd a conſiderable Evil, to eſcape ſuch a 
Puniſhment muſt paſs with him for a Reward. 
Hence in Seneca's Controverſies, Lib. iv. Controv. vii. 
when a Man *, who being taken in Adultery by a 
Tyrant, hath forc'd the Sword out of his Hand, 
and killed him, deſir'd a Gratification from the 
State, he is put off with this Rebuke, imputat nobis 
quod de prebenſis in adulterio mori noluit. He reckons 
we are indebted to him, becauſe being taken in Adultery, 
he bad the Senſe to ſave his &wn Life: And * Tully, 
in his ſecond Philippic, denies himſelf to have any 
Obligations to Antony upon Account of his not be- 
ing murder'd by him: Where lies the Kindneſs to me, 
(ſays he) in your keeping yourſelf from ſo horrid a Vil- 
lainy ? Others maintain the Reaſonableneſs of our 
preſent Aſſertion from this Topick, that the Omiſ- 
ſions of ill Actions are purely non Entia, and, conſe- 
quently, can have no poſitive Aﬀections, or Proper- 
ties. Tho? to ſuch an Argument it might perhaps 
be anſwer' d, That even theſe Omiſſions may, in 
moral Account, paſs for Entities, as they are the 
real and actual Reſtrictions, and Confinements of 
our natural Powers. 
But now, if, for the ſake of another Man, I do 
what I might rightly and properly have omitted, or 
omit what I might fairly and conveniently have done, 
it is highly reaſonable, that I ſhould impute my Ser- 
vice to him ; or, that I ſhould, by Virtue of my 
Right, demand of him to acknowledge my Kind- 


b Hif, Lib. iv. 


® See Luke xvii. 9, 10. 
2 Leviath. Chap. X. 


4 Comp. Matth. xx. 13, 14. 


neſs, and his own Obligation, according to the Qua. 
lity and Condition of it. This Imputation cannot 
rightly be laid, unleſs there was in the Actor a real 
Intention of procuring ſome Good to the other 
Man ; and in the Receiver an expreſs, or, at le 

a preſumptive Conſent to admit it. For no Ma 
can impute or reckon to us a Service forc'd upon us 
againſt our Will: And it would be a much higher 
Degree of Impudence, to charge ſuch a Fact to ug 
for a Kindneſs, as was perform'd either without an 

Regard to our Benefit, or, perhaps, with a Deſign to 
hurt us. Thus he muſt be extreamly fooliſh, who 
would deſire a Reward from a Man whom he 5 had 
reſtor'd to Health by breaking an Impoſthume 
otherwiſe incurable, whilſt he intended to give hin 
a mortal Stab. Yet * Marius Celſus, in Tacitus“ 
when he was brought before Osho as one of Galbos 
Servants and Confidents, immediately confeſſing his 
Loyalty to his old Maſter, propos'd it as an Ex. 
ample, how faithful he would be to the new Em. 
peror ; and thus reckon'd he had already oblig d 
O:ho by ſticking reſolutely to Galba. And thus 
Eud:xia, when ſhe was married to the Emperor 
Theodefius, ſent for her Brothers, by whom ſhe had 
been formerly expelPd her Father's Houſe ; and 
was ſo far from reſenting their Injury, that ſhe ra- 
ther paid them Thanks, as the Authors of her Pro- 
motion: 7? Since unlefs ſhe had been driven from 
Home, ſhe had never ſeen Conſtantinople ©. 

When the Parties concern'd and intereſted 
agree in defining the Rate at which a Thing ſhall 
be reckon'd or imputed, in this Caſe a Covenant in- 
tervenes, exprefſing how far, or to what Value, 
the Imputation ſhall extend, and beyond what it 
ſhall not reach in any Buſineſs, or Tranſaction“ 
For Merit (as Mr. Hobbes © obſerves) preſuppoſeth a 
Right, and implies, That the Thing deſerv'd is due by 
Promiſe. 

V. Hence *tis eaſy to gather what is the Force of 
Merit, or what Actions are properly meritorious, 
which ſome Men would vainly ſet to the Account of 
Gop himſelf. Now the main Spring of all Merit is 
the Performance of a Work which we did not owe: 
or, which the Perfon towards whom it is exercisd, 
had no Right of requiring from us. For he that 
* 4 a Thing which he lay under a full and per- 

ect Obligation of doing, only diſchargeth his ne- 
ceſſary Duty, and lays no Foundation for any con- 
ſequent Merit. M. Senec. Cont. Lib, i. Cap. vi. 
* Give me leave to perform ſome Service to my Country, 
which may properly be a Piece of Merit: What I have 
hitherto done in the common Courſe of Arms, is nit 


© Zonar, Tom. iii. Add. Gen. xlv. 5. Lib. xx. 


— 


. —— 


See Lib. viii. Cap. iii. $. 16. foflowing. 


2 All this turns upon the different Latin Word Inputare. In N to explain theſe, our Author here falls into ſome 


Confuſion, as he had done in his Elementa Juriſprud. Univerſ. Pag. 359. 


hereas, according to the natural Idea of the Word 


Imputation, in the Style of Law and Morality, the Action is imputed to the Agent itſelf, as its Author, who, conſequently, 
is worthy of either Praiſe or Cenſure, and receives either Profit or Loſs by it. Here, on the contrary, the Action is im- 
— to another Perſon than the Agent, not as the Author, but as one for whoſe 2 is done, and who, by that, i 


ound to make ſome Return. Theſe we ſee are Notions, or moral 9 of a quite 
member theſe, to prevent being miſled by the Confuſion into which t 


erent kind. It is proper to re- 
Author has run. : 


3 This Example had been better plac'd a little lower, where the Author ſpeaks of thoſe who do ſome Service withoiit any 
ſuch Deſign, and, by Conſequence, have ſome other Motive for their Actions. 

+ Tully's Words are, Qual autem beneficium eft, quod te abſtinueris nefario feelere ? Philip. 2. Chap. iii. 

They fay this actually happen'd to a The/alian. See Tully, De Nat. Deer. Lib. iii. Cap. xxviii. and Plutarch de Capiendi 
tx Tnim, Utilit, as, alſo, Seneca de Benefic. Lib. ii. Cap. xix. with the Note of Juſtin Lipſius. 

s Tacitus's Words are, Celſus conſtanter ſervate erga Galbam fidei crimen confeſſus, exemplum ultro imputavit. Hiftor, Lib. i. 


Cop. læxi. Num. ii. See the Commentators on this Paſſage. 


Book I. 


7 Generofity join'd to the Pleaſure we feel on theſe Occaſions, at the Advantage we receiv'd accidentally from the Evil 
which another has done, or deſign'd to do us ; theſe, I ſay, make us forget the Injury ſo far, as to regard it as a Benefit, But 
the Crime is till the ſame, and we ſhould repent of it the rather, as the offended Perſon ſeems to expreſs no Reſentment. 
The Patriarch Jo/eph (whoſe Example our Author cites) comforted his Brethren in the like Caſe, with the View of an 
over-ruling Providence. And he did not even do this, till he had put them in great Fear, to make them reflect on them- 
ſelves, in order to give them a due Senſe of their Crime. This Conduct was much wiſer than the Thanks of Eudoxia. 

s The Latin of Seneca is this, Sine me aliquod meritum in patriam conferre, adhuc militia mea Legis munus eft. And Julius 
Copitolinuss Words are, Quod quidem non ſatis magne pigtatis eſt argumentum, quum impius fit magis, gui iſa non faciat, quar 
pius, qui debitum reddat, Cap. ii. | 

cuir 


ne to me, but to the Laws. Julius Capitolinus, in 
his Life of Antoninus Pius, reciting the Reaſon of 
the Emperor's obtaining that Title, from lending 
bis Hand to ſupport his ancient Father-in-Law, in 
ne Preſence of the Senate, adds, Ti bis Action was 
cally no great Argument of Piely : Since the Debt we 
rde our Parents is ſuch, as rather denominates a Man 
wmpious if be negletts, than pious if be pays Nei- 
ther is it fair to impute a Thing, which we do not 
owe to a Perſon againſt his Conſent; and much 
leſs, if our doing of ſuch a . did not turn to 
his Benefit. Whence it is clearly apparent, that 
no Man can pretend to any Merit with Reference to 
Almighty Gop, even tho it were poſſible for him 
to pay a full Obedience to all the Divine Laws. 
And that, therefore, Gop cannot, any other way, 
become a Debtor to mortal Men, but upon Ac- 
count of his free Promiſe, the Breach of which 
would be repugnant to his * Goodneſs ; not that 
any Right, properly fo call'd, is thence deriv'd to 
us. Indeed no Actions enjoin'd by Virtue of a ſu- 
reme Authority, do produce Merit towards the 
. For tho' both the Sovereign of Heaven, 
and the inferior Rulers of the Earth, are wont, fre- 
quently, to confer certain good Things on thoſe who 
comply with their Commands, in order to the en- 
couraging and exciting their Obedience; yet to the 
Payment of theſe good Things they are not bound 
by the Merits of the Agent, or as in the Manner of 
Covenants; but by their own free Offer and Pro- 
miſe: And therefore they cannot be ſo 3 
call'd Rewards as Gratuities, in the ſtricteſt Senſe 
of that Word *. | 
But notwithſtanding all this, if the Legiſlator do 
expreſly declare, that upon the Performance of ſuch 
or ſuch an Action, the Agent ſhall have a Right of 
demanding ſuch a Reward ; there's no doubt to be 
made, but he may tairly and juſtly require it. But 
the bare Omiſſion of forbidden Actions is utterly 


unable to produce any Merit, or any Matter for 
Boaſting, or for Praiſe. P-iloftrat. de Vit. Apollon. 


Tyan. Lib. vi. Cap. i. 1t is not an Ad of Juſtice to 
abſtain from Injuſtice, nor an Af of Prudence to have 
declin'd à fooliſh Reſolution, nor of Valour not to deſert 
one*s Colours, nor * emperance not to fall into the baſe 
Effeminacy of the Medes; nor will a bare negative 
Goodneſs entitle you to any Commenaation : When we 
eſcape Puniſhment, bnt yet do nothing worthy of Honour 
and Reward, ſuch an Indifference cannot reaſonably be 
calPd Virtue. Add Luke xviii. i 1. Ammian. Marcell. 
Lib. xxx. Cap. xi. To forbear Plunder and Rapine, is 
a falſe Foundation for Praiſe, thy os 

It remains then, that the only Actions whereby 
we cannot obtain Merit towards other Men, are 
ſuch as we do not owe them; at leaſt, not by a full 


and perfect Obligation: Whether natural Reaſon 


Euripides Rheſ. Rewarded Virtue gives a double Joy. 


— 
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either commands or adviſeth them in general, leav- 
ing the Application of them to particular Perſons in 
our Power; or whether they are only not enjoin'd 
by the civil Laws. For whatſoever I owe another, 
as a full and proper Debt, to that he hath already a 
Right, and therefore when I pay ſuch a Due, I do 
not, properly ſpeaking, part with any Thing which 
I have then a Right of retaining, or of otherwiſe 
applying, becauſe upon denying and Keeping it 
back, I ſhould bring a real Injury and Damage on 
the Perſon to whom I ſtand engag'd. And there- 
fore ſince Things; which I owe in this Manner, do 
already belong, in ſome reſpect, to another Perſon, 
and I have no longer a Power to diſpoſe of them as 
I pleaſe, they cannot be proper Matter for the 
founding bf Merit. But when I perform any Thing 
towards another Man, which I was not bound to 
pay by any perfect: Obligation, ſuch a Thing really 
paſſing from me, and accruing to him, leaveth in 
me either a perfect or an imperte& Right of receiv- 
ing an equivalent Return. And this 1s 1 
Merit; the Retribution, or Payment of which, 
when it is determin'd by expreſs Covenant, we call 
Wages : But when, as to the Manner, the Time, 
and the Quantity, it is left to the Equity of the 
other Party, it bears the Name of Reward. Now 
upon ſuch Accounts, and Conſiderations, we may 
receive four Kinds of Things, Corporeal, Incor- 
poreal, Moral, and Notional. Of the firſt Sort 
are, Money, Land, Sc. Of the ſecond, the Grant 


of Privileges and Immunities : Of the third, Ho- 


nours and Dignities : Of the laſt, Statues, Inſcrip- 
tions, Crowns, and the like Tokens and Teſtimo- 
nies of Worth. Add. Montaigne's EI. Lib. ii. 
Cap. vii. 

And thus, as hath been ſhewn, Merit ariſeth 
from thoſe Actions which we do not owe to others 
and chiefly as they are uſeful and beneficial to them. 
On the contrary, from evil Actions, eſpecially ſuch 
as damage or injure others, ariſeth Demer:t , b 
Virtue of which a Man is oblig'd to make Satiſ- 
faction for the Harm he hath done: But in general, 
all evil Actions produce aGuilt, by which the Agent 
is ſuppos'd liable to undergo ſome Penalty : Which 
Point we ſhall hereafter find more Room to explain. 
See Lib. viii. Cap. iii. 

VI. As the actual applying of Imputation cauſeth 
the Effects of moral Actions to exiſt ; ſo the ceaſing, 
and, as it were, the recalling of it, doth diſſolve 
and extinguiſh thoſe Effects. And as to this Matter, 
the Caſe is very near the ſame in good Actions and 
in evil. For both good and evil Actions, whilſt 
they are ſuch, or ſo long as they are enjoin'd or pro- 
hibited by the Laws, muſt neceſſarily be attended 
with [mputation ;, at leaſt, 7 in the frſt and plain 
Import of that Term, But when a Law is repeal'd, 


the 


A ae. ds Benefeciis, Lib, iii. Cap. xxi, xxii. 


The Author might have added here 
would hinder him trom going to War t 


the Words which an ancient Rhetorician makes his Son ſpeak, when his Father 


m g he fourth Time, to ſecure him from the Danger. 
conferre, adbuc militia mea Legis munus eft, Seneca Controv. Lib. i. Contr. 8. Suffer ine to do 
try, for, as yet, I have done no more in War, than I was obliged to do by the Law. 


Always provided, that the Thing be of ſuch a Nature, that no Ad in Fav 
„% in al. ew 5 A nat no Advantage can accrue from it to thoſe, in Favour of whom 


Endeavours to inſure its Saccefo. Deed, if it has fail'd againſt our Expectation, and after our utmoſt 


_ 3 Or rather his Veracity ; which this Author himſelf mentions in his Elements 
it here. For it is direct. „and preciſely on Account of this Virtue, Pars 


Sine me aliquod meritum in patriam 
a meritorious Service to my Coun- 


of Univerſ. Juriſpr. and therefore unfitly omits 
that Gop cannot fail of performing what he has once 


1 * e ix. 8. 33. 1 Jh i. 9. where he is called J, who de parts not from the Truth, neither in his Diſcourſe 
But / The Greek is, My yap dal Jiraiootine, 73 wi & dad ; 0 Oodrud 1 fe 3 , 
\ . . 4 p " E i] er YUP Deovnoic, TO A avon Tws Th kr re 4d, To 
. . \ 3 \ a _— » "SF \ \ \ , — _ 
' f ; "ps Tow 3 we rags * 925 the T& TWY orXxwv iu“ STe A (AWE, To A XaAXeY Pawobas' war yap 3 Trans 
em- e ication of this Diſtinction of the Lawyers, Lib. iv Cap. ix. F 
5 6 | : | . W. LP, . J. 7. RY 3 
„ ** oor 2 underſtands by this, bran ſerves to raiſe ſome Ideas in our Mind, and to ſignify ſomething done by human 
un 7 To underſtand this, we are to know, that this Author 


i \ i (in his Elements of Univerſ. Juriſpr. p. 357.) divides Imputation into 
Simple and Efficacious : Simple Imputation conſiſts in ſimply approving, or diſapproving an I. fo -— as there donde no 
k N 2 * 
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the Action about which it was concern'd can no 
longer be imputed. The Imputation of an Action 
not properly due, he alone can remit, whoſe Intereſt 
it is, that the Effect or Conſequence of the Action 
ſhould be made good. Therefore if he who hath 
perform'd a Work remits the Imputation, the Wages 
otherwiſe due cannot, on anyAccount, be demanded. 
But to make this Releaſement, or Remiſſion, is not 
in the Power of the Perſon for whom the Work was 
done; it being the Creditor's Part to forgive, and 
not the Debtor's. So, likewiſe, to take off the Im- 
putation of an ill Action, as to any Force and Effi- 
cacy, belongs to thoſe, whoſe Intereſt it is that ſuch 


an Action be attended with its due Effects; that is, 


to the Party injur'd, and to the Maker and Guar- 
dian of the Law, not to the Author of the Fact *. 

The Gvilians reduce the chief Ways by which 
Crimes are cancell'd, or extinguiſh'd in human 
Courts , to theſe five. Firſt, when the Puniſh- 
ment defin'd by the Law ſhall be compleatly un- 
dergone : For no Man is puniſh*d twice, and with 
equal Severity for the ſame individual Fault. Tho” 
many Puniſhments indeed leave a kind of laſting 
Stain behind them *,* and, frequently, after the Com- 
pletion of a corporal Puniſhment, moral Puniſh- 
ment, or Infamy, with its ſcandalous Marks, con- 
tinues. Secondly, he whom the Judges have ac- 
quitted, paſſeth, in human Eſteem, for an innocent 
Perſon. The third Way is, when the Delinquent 
dies. Tho' ſometimes, in extraordinary Crimes, for 
'a Terror to others, Severities are ſhewn on the 
Body, the Goods, and the Memory of Wretches 
after they are dead. Fourthly, by Length of Time 
Crimes are ſo far taken away, as that the Author 
cannot be afterwards try'd on the ſame Account. 
Senec. Ocdip. 5. 


Latere ſemper patere, quod latuit diu. V. 826. 
Vid. Sueton. Claud. Chap. xvi. 


© And thus abe are to underſtand thoſe Sentences of Ovid de Pont. 


Eſigue pati panam quam meruiſſe minus. 

Tis leſs to feel, than to deſerve our Doom, 
Pæna poteſt demi, culpa perennis erit. 

The Penalty may ceaſe, but ne'er the Crime. 


Book [ 
What long hath lain conceal'd ſhould ever lie, 


Tho? Ly/as (Orat. xii.) denies that a Crime can be 
blotted out by any Space of Years. The fifth ang 
laſt Way is the procuring of Pardon for the Offence 
from the ſovereign Power *. | 

As the Effects of an evil Action lie dorm 
as long as the Action is either conceal'd, 
thoroughly diſſembled, or pardon'd (as it were) be. 
fore-hand : So when once theſe Effects have broken 
out in Publick, their moral Part may indecd be ef. 
fac'd, but not their phy/fical. For what is once Cone, 
cannot, in a phyſical, or natural Senſe, be render'q 
undone ; but it may be ſo order'd, as that it ſhal 
no longer have any moral Effect in civil Life. Thus 
a Man who hath been whipp'd for a Miſdemeanor 
muſt ſtill keep the Scars and Signs in his Back 
tho? all the Diſgrace and Scandal of the Puniſhment 
may be remov'd by a Decree of the Government. 
And when the Imputation is taken off, the Action 
is, to all Intents and Purpoſes, no more than if i 
had never been done ©. 

We need only add by way of Remark, that thoſe 
Authors are ſtrangely miſtaken, who, in order to the 
taking away the Guilt of an evil Action, beſides 
the Non-Imputation, or the Forgiveneſs of it, re. 
quire the Infuſion of ſome contrary Quality, ct 
of the Habit of Juſtice and Honeſty : In the ſame 
Manner, as by plaiſtering over a Wall we rid it of 
the Spots that were in it before; and as we drive 
away an ill Smell by burning Frankincenſe in 3 
Room. Which Miſtake was occaſion'd by their 
Ignorance of moral Things, and becauſe they ima. 

in'd that moral Qualities were produc'd and de. 

oy'd in the ſame way as phyſical : The Abſurdity 

of which Notion is plain enough from what we 
have before deliver'd. 


b 41] which are treated of at lar 4 by Anton. Matthæus 4e Crimin. ad Lib. xlviii. D. Tit. xix, 


I J* 


Mors faciet cert, ne fim cum venerit exul, 

Ne nen peccarim mors quogue non faciet. 

Death's kind Releaſe may end my baniſh'd State, 
My Sin will live, and mock the Power of Fate. 


Effect from it to the Agent. And this Sort of Imputation may be made indifferently by any, whether he hath any Intereſt or 
no in the Action that is done, or not done. An Eficacious Imputation is that which produces ſome Effect, with relation to the 
Agent; and this belongs to thoſe, whoſe Intereſt it is, that the Action be done or not. 

Some times the Law lays a double Fine on the Criminal; to wit, one payable to the Perſon injured, and the other to the Pub- 


lic, Ita 


from a Declaration of Quintilian, that tho" the Party griev'd might admit his Part of the Fine, the Criminal 


was not freed from that Part due to the State: Qui in Templo injuriam facerit, &c. Declam. cclxiv. 
2 For before the divine Tribunal, nothing but a ſerious Repentance can efface our Crime, becauſe that only can obtain our 


Pardon, without which we are always liable to Puniſhment. 


Our Author's Words are Velut lituram. By this he underſtands Records, or other Monuments, which remain, and preſerve 
the Memory of the Puniſhment inflited; ſo as to give a diſadvantageous Idea of the Criminal. Our Author here alludes to a 
Sentence of the Emperor Claudian, who, at the Intreaty of his Courtiers, having granted, that a Mark of Infamy, inflicted on 
a Perſon, ſhould be remov'd, ſaid, playing upon the Words, Let it be fo, but let ſome Scratch remain. Et quum orantibus fami- 
liaribus dem/ifſet cuidem adpoſitam notam, Litura tamen, inquit, exiſlet. Sueton. Caud. Cap. xvi. See the Interpreters there- 


upon. 
7. See Book viii. Chap. iv. 5. 7. following. 


Our Author here quotes the Words of Seneca's Oedipus, where an old Man adviſes Oedipus to keep that always ſecret, which 
had long lain hid. This can hardly be thought to our Author's Purpoſe : For it plainly appears, by what follows, and 
* 


ſpoken 


the ſame old Man, that he intends nothing about the Imputation of Crimes, for (thus he ſays) Sepe eruentis veritas 


patuit malo, y. 827. they who make ſuch Diſcoveries, often endanger themſelves, by laying open the Truth, See Lib. iv. Cop. 


xii. F. 2. at the End. 
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r, 5 
nt 
n. J/bether a Law may be impoſed on Man, is doubiful, 
* 11. What Freedom of Will is. ö 
111. What ſort of Freedom of Will is in GOD. 
- iv. What is the Freedom of Bea#ts, 
des 
re- I. AVING, in the preceding Book, ex- 
ct plain'd the Condition of moral Things 
me in general, together with the moſt fre- 
t of uent Uſes of the common Terms, 
ive (which Notices, if inſerted otherwiſe, and only as 
n 2 Occaſion ſerv'd, would have interrupted us in our 
heir Buſineſs, and broken the Series of our Undertaking) 
ma- we come now to fall more directly on our main De- 
de- ſign ; and the firſt Enquiry we are here to make, is, 
dity whether it would be convenient, or not, for Men 
we to paſs their Lives without the Reſtraint of any 
Law. Whence it will evidently appear, why the 
All- wiſe Creator hath not inveſted them with ſuch a 
wild Liberty, as ſhould impower them to act merely 
«ix, as they liſt, and as their wandring Inclinations lead 
them ; without being under the Reſtraint of any 
Rule, Neceſſity, or Law. For ſince Gop Al- 
mighty has been pleas'd to endue Man with a Will, 
(that is, with a Power of working by a kind of inter- 
nal Impulſe, and enabling him to incline towards 
wo ſuch Things as appear agreeable to him, and to turn 
eſt or from ſuch Things as ſeem inconvenient or unpleaſant) 
"I and with ſuch a Will as cannot be compell'd; a Doubt 
e Pub- may be rais'd, whether it did not become the Di- 
iminal vine Goodneſs to allow him the full Range of this 
flexible Faculty, without any Limit, or Impedi- 
* ment. For to what Purpoſe, ſome will ſay, did 
eſerve Gop firſt make us intirely free to all Things, and 
10 afterwards confine us to certain Bounds and Rules? 
ted on And as the Motion of our Joints is render'd uſeleſs 
— by the Reſtraint of Chains and Fetters; ſo may the 
there- Liberty of the Will ſeem vain, and of no Manner 
of Uſe, if we can incline to many Things, which 
which 3 muſt of Neceſſity be forborn, and if we can be 
and & = averſe to many Things, which we muſt as neceſſa- 
2 rily purſue and undertake. 


II. In tracing this Point to its proper Spring, we 
think it EE firſt of all to | pogo. nn 
lute Liberty would be ſo far from being uſeful, that 
indeed it would be deſtructive to human Nature ; 
and that therefore the binding and reſtraining it with 


— 


C HA P. I. 


It is not agreeable to the Nature of Man to live without Laws. 


The CoNTENTS. 


v. Man too noble a Creature to be allowed ſuch a Freedom. 
vi. The Corruption of ſuch a Freedom. 

vii. The Variety of Men's Tempers. 

viii, Man's natural Weakneſs and Rudeneſs. 


Laws, is highly conducive to the Good, and to the 
Safety of Mankind. And this Conſideration, rightly 
purſued, will, at the ſame Time, diſcover what Scope 
may be fairly _ and how far the Reins 
may be given to our Freedom. Here then we muſt 
know, that Liberty in general implies, an internal 
Faculty of doing, and of omitting Things, according to 
the Direction of our Judgment. When we call it * a 
Faculty, or Power, we intimate, that the Perſon to 
whom this Liberty is applied, is Maſter of ſuffici- 
ent Strength for many Performances, and has a 
Force and Ability, not only to move himſelf, but to 
imprint Motion on other Things, and to affect them 
in a certain Manner. We term this Faculty internal, 
to ſignify, that its Force, and its Motion, ariſe from an 
inward Frinciple, contrary to that outward and vio- 
lent Impulſe, which is the Cauſe of Movement, ra- 
ther in a Log, than in a Man. Laſtly, we add, ac- 
cording to the Direction of our Fudgmen!, to hint, that 
the logon is not rais'd at a Venture, or by ſome 
blind kind of Force; but that the Agent is ſuppos'd, 


in ſome Degree at leaſt, to have had a Knowledge of 


the Object, and to have determin'd himſelf to Action, 
after ſome ſort of Deliberation, ſo that the immediate 
Reaſon of his acting ſhall be, becauſe he was pleas'd 
to act. At the ſame Time it will be underſtood, 
that all Rubs and Hinderances, which may either 
prevent the Motion, or turn it another Way, ought 
to be ſuppos'd abſent, when we ſtate the Notion of 
Liberty in Perfection, and without Alloy. 

III. Matters being thus ſettled, if we caſt our 
Eyes over the univerſal Frame of Things, we ſhall 
find, that many have no Liberty at all, ſuch are 
all inanimate and vegetative Creatures. Others en- 
Joy ſeveral Kinds of Liberty, and in ſeveral De- 
grees. An univerſal Liberty, void of all Hinderance, 
and of all Defect, is applicable only to God Al- 
mighty; this is conceiv'd as the moſt noble Attri- 
bute of his moſt perfect Eſſence, admitting no 
Bounds or Circumſcription, and intimately join'd 
with Omnipotence. And therefore, the Reaſon 


Our Author does not treat here of a 
Cap. vii. F. 2. Neceſſity is no more than Obli 


tion, 
> Our Author ſays only, 4 Faculty 


it, a Power of Actin 

certain Manner. 
3 There are, in general, 

Nau. the one phyfical, as Chains, Fetters, Priſons, c. 
em. Jur. Univer/. p. 20. | 


3 


phyſical, but moral Neceſlity, 


. „but this Term alone does not imply the Power of acting 
Faculties purely Paſfive, and therefore I have added this Definition of a — to do, or not, 


two Sorts of Obſtacles or Impediments, 


3 


ſuch as is explain'd, Lib. i. Cap. vi. F. 14. ad fin. and 


or moving, c. for there are 
, that we are to underſtand by 


g or Moving, not only itſelf, but communicating a Motion to other Things, and modelling them after a 


which hinder us from acting according to our own 


Tae other moral, as a Bond, Taw, Government, Authority, &c, 


why 
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94 It is not agreeable to the Nature of Man, Book II. 
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he doth not always do * all Things, is not to be 
fetch'd from the Deficiency of his Liberty, but 
from his own abſolute Pleaſure . So, likewiſe, 
when we ſay, he cannot do all Things *, this does 
not proceed from any outward Impediment, whe- 
ther + natural, or moral; but from his own Inten- 
tion and Deſign, which we Mortals endeavour to 
conceive, in Proportion to his Greatneſs and his 
Excellency. In which Senſe we are to interpret that 
common Saying, That Gop is a Law to himſelf. 
Thus too the Juſtice, which we aſcribe to Gop, is 
not to be ſuppos'd to bear a Regard to any Obli- 
gation, or to any Right in another Perſon, as the 
Nature of human Juſtice neceſſarily implies. But 
inaſmuch as he has ſhewn, both by his Works, 
and by his Revelations, that ſuch a Manner of act- 
ing is ſuitable to his moſt compleat Nature, hence 
we come to expreſs it by the ſame Term, which 
denotes our own equitable Dealings towards other 
Men. Thus the Reaſon why Gop's Promiſes do 
not fail, is not becauſe his Liberty is reſtrain'd by 
any Obligation ariſing from his Promiſe, but be- 
cauſe it is agreeable to the divine Excellency, to let 
us not expect in vain, what he commands us to ex- 

ct, or becauſe, to violate a Promiſe, implies ſome 
Kind of Imperfection, from which the ſupreme Na- 
ture is molt immenſely remov'd. Upon which Ac- 
count, we Men do not challenge the divine Pro- 
miſes, as of Right belonging to us, but receive 
them with Humiiity and Reverence, as Gratuities 
proceeding from Gop's free Pleaſure, For *tis not 
here, as in human Promiſes, where there lies an 
Obligation to Payment, where the Promiſe turns 
into a Debt, and what was before free, is brought 
under a Neceſſity : But thoſe Things, which Gop 
performs upon Promiſe, do as fully retain the Na- 
ture of Gifts and Benefits, as thoſe Things which 
he diſpenſes, without any ſuch ſeeming Engagement. 
Thus may we, weak Mortals, faintly repreſent the 
divine Liberty ; but that alone, which we can de- 
termine with Certainty about it, is, that it ſurpaſſes, 
in an infinite Manner, both our Notion, and our 
Condition. | 

IV. Brute Creatures, which are plac'd below our 
Degree of Being, do, however, enjoy a Liberty 
proper to their Nature and State. But this Liber- 
ty cannot be otherwiſe than very ignoble, ſince the 
Power of theſe Animals is confin'd to ſuch narrow 
Bounds, and ſince ſuch is the Dulneſs of their Sen- 
ſes, and ſuch the Lownels of their Appetite, that 
they are concern'd about very few Objects, and 
regard even thoſe but very negligently and ſuper- 
ficlally; nor are excited by any Thing, but what 
is extremely groſs, and perpetually obvious, and 
tends to the Scrvice of their Belly. As to other 
Matters, they have no Cuſtom, no Law, no Right 
to bind them, in tranſacting either with one an- 
other 5, or with Mankind. Amongſt a few of 
them, there is ſome Semblance of Marriage, but 


Seer Pſalm cxv. 3. Epheſ. i. 11. 


d Add Cumberland De Leog. Nat. Cap. vii. F. 6. 


why Gop doth not do ' ſome Things, or why ſuch as is obſerv'd in the bare Act of Conjunction, 


and in ſome Shew of Love or Liking, not in an 
Strictneſs of ſerious and conſtant Fidelity, Moſt 
of them, as ſoon as they have ſatisfied their luſtful 
Deſires, retain no farther Mark of Love, no Senſe 
of Shame, no Regard of Offspring. Some in. 
deed are moſt paſſionately fond of their Young 
but then their Kindneſs continues no longer, than 
till they are able to provide for themſelves. Aſter 
this Period, all Love is loſt and forgot on both 
Sides; the Dams take no Care, or Notice of their 
Progeny, and the Progeny do not ſhew any 
Gratitude, any Senſe of Debt or Duty to thei 
Dams. Thoſe Beaſts, which feed on Fleſh, tear 
and devour, without Diſtinction, whatever is agree. 
able to their Palate; and many, when they fall out 
pull each other in Pieces, without Regret, Be. 
ing ignorant of the Laws of Propriety, whenever 
a ſharper Hunger than ordinary pinches them, we 
2 ſee them fighting furiouſly for the common 
Paſture or Prey; and what ſome have laid up, or 
ſeiz'd for their private Uſe, the others make no 
Scruple to invade, and to devour. Nor is there, 
among them, any ſuch Thing as Eſteem, as Honour, 
Command, or Prerogative, unleſs ſuch as is de- 
riv'd purely from Superiority of Strength. It muſt 
be confeſt, that Likeneſs of Kind docs produce, in 
ſome Creatures, a Shew of Friendſhip, and of So- 
ciety. Hence many delight to live in Herds, and 
thoſe which are more fierce than others, have ſome 
Averſion to preying on their own Kind. Thus 
Juvenal obſerves, Sat. xv. ver. 159, Cc. 


Parcit 
Crgnatis maculis fimilis fera : quando leon 
Fortior eripuit vitam leo? quo nemore unguam 
Expiravit aper majoris dentibus apri ? 

Indica tigris agit rabidd cum Tigride pacem 
Perpetuum: ſævas inter ſe convenit urſis. 


Beaſts of one Kind from other each refrain : 
No weaker Lion's by the ſtronger ſlain : 
Nor from his larger Tuſks the Foreſt Boar 
Commiſſion takes his Brother Swine to gore. 
Tyger with Tyger, Bear with Bear you'll find, 
In Leagues offenſive and defenſive join'd. 

Mr. Tart. 


But, not to ſay that there's ſomething of a Poe- 
tical Figure in theſe Expreſſions, we may only take 
Notice, that this ſeeming Relation is but a ver 
weak Bond tor a laſting Friendſhip: Since *tis im- 
mediately broken, whenever the Concerns of the 
Belly intervene. Thus you ſhall ſee a Litter cf 
Puppies play very lovingly together, but throw 
Piece of Meat amongſt them, and you breed a dat. 
gerous and a general Quarrel* The Reaſon why 
ſome Creatures exerciſe a little Shadow of Duty, 
Love, Faith, and Gratitude towards Men, is pure. 
ly to be referr'd to Cuſtom, and to their Defire d 
being ſupplied with Food. If theſe Obſtacles at 


— 


1 For Example, doth not make ſeveral Moons to circulate round the Earth, as miy be teen to go round the Plauets of ff 


and Saturn. Apologiæ Pufend. F. 7. 


z As to create every Day new Kinds of inanimate Bodies, or even Animals, 164 | 
The Imperfection of human Language may juſtify this Way of ſpeaking againſt the Criticiſm of Montagne, who has a! 
ried the Matter too far: It has always (ſays he) appear'd to me very fooliſh and irreverent, in Chriſtians to ſay, Ged cam 


« die, God cannot contradict himſelf, God cannot do this or that. 


They do not like confining the Divine Power, in this Manne, 


« to our Forms of Speech. The Truth, which offers itſelf in their Propoſitions, ſhould be repreſented in a more modeſt ard 


« religious Manner.“ Ears, Liv. ii. Chap. Xii. 


4 See Note 2. of F. foregoing. When we ſay, that Gop can't do a Thing abſolutely, as for Example, Lye, or be wat 
than his Word: For ſince there is no Being ſuperior to God, to lay any Obligation upon it, nor more powerful than he, ® 


hinder him from doing as he pleaſes, or to conſtrain him to abſtain from certain 


* 


hings, or do others, the Inability, which be 


attribute to God, can proceed from nothing but his own good Pleaſure, and infinite Perfections, Ibid. See Chap. iii. 5. 5 


following. : 
s See Chap. iii, F. 2. following. 6 


6 This Example is alledg'd by Arrian : ti ow; Kurd 89% wor eidig calyoila 9 weuonat oa AX No, „ elne bob gr 
Aoxawre A Gmws [Thus we muſt read with Salmaſius, for irar] ions Ti ig Qivia, Gam wgias ig pots, & Yen Epic 


Diſert. Lib. ii. Cap. xxii. 
4 


once 


os mn. — 
2 4. 


AS. at... 
* 


| CHAP. I. 
once remov'd, and if they find themſelves of ſuf- 


that he ſhould live without Law. 


95 


moſt ſhining Part of its Faculties are ſuch, as con- 
tribute either little or nothing to the Preſervation of 
the Body, which * might be ſecur*d without any ſuch 
mighty Parade, without ſo great and pompous a 
Proviſion. It's plain, that the Power and the Ac- 
tivity of the rational Soul, is chiefly exercis'd about 
ſuch Things as belong * to the Worſhip of Gov, 
and to a Lite © of Society and of Civility. And *tis 
principally for the Service and Furtherance of theſe 
nds, that it can? from known Things infer 
and explain thoſe which are leſs known, that it can 
diſcern and judge what is agreeable and what diſa- 
greeable to it; that it can form univerſal Notions 
by Abſtraction from Singulars ; that it can by pro- 

r Signs communicate its Notions to others, can 
— Inventions, can apprehend the Nature of Num- 
bers, Weights, and Meaſures, and compare them 
with one another; that it can perceive the Beauty, 
and the Force of Order and Method ; that it can 
either raiſe, or repreſs, or moderate Affections; 
that it can hold in Memory and endleſs __ of 
Things, and call out, as it were, at its Beck, any 
Part of the Stock which it has Occaſion to ule ; 
that it can turn its Sight inward upon itſelf, recol- 
lect its own Dictates, and by them judge of its Ac- 
tions, whence ariſes the Force and the Authority of 
Of all theſe Powers and Abilitics there 
would be very little Uſe, or rather none at all, in a 
lawleſs, a brutal, and an unſociable Life . Now 
the more Gifts Gop has beſtowed on Man, and the 
_ Inlargements he has granted to his Wit and 

ind, the more baſe and unſeemly would it be. that 
all theſe noble Endowments ſhould ruſt for want of 
Culture and Regulation, ſhould be vainly ſpent and 
ſquander'd away without Uſe, without Order, and 
Nor was it altogether in vain, that 
Gop indued Man with a Mind apprehenſive of Ac- 
curacy and of Decency ; but it was, without doubt, 
intended, that he ſhould ſo employ the Powers he 
had receiv'd, as to manifeſt the Glory of his Creator, 
and to promote his own true Intereſt and Happinets. 
The Heathen Poet was able to make ſuch an Infe- 


Quis dubitet hominem conjungere calo ? 
Eximiam natura dedit linguamque capaxque 
Ingenium, volucremque animum; quem denique in unum 


Deſcendit Deus atque habitat, ſeque ipſe requirit. 


Then who can doubt that Man, the glorious Pride 
Of all, is nearer to the Skies ally'd ? 
Nature in Men capacious Souls has wrought, 
And given them Voice expreſſive of their Thought. 
In Man the God deſcends, and' joys to find 
The narrow Image of his greater Mind. 

Mr. Cx EEC. 


> Solinus (Cap. iii.) calls Man a Being, whom Nature has preferr'd t9 


the 33d Section of the ſame Chapter, has drawn moſt admi- 


when he came out of the Hands of his Creator, ® 


Faculties, whereas, his acceſſory State (pe /uper- 
ſuppoſes the Uſe of his Faculties. The firlt is treated of in 


Ut non inſcit# illud dictum wvideatur in Sue, animam illi pecudi datam fro 
xili. in fin, So that it may not be improperly ſaid of the Hog, that Life 


Life, as Stags; and of ſome Trees, as the 


enzth, Man himſelf cannot eſcape their 
a . it he unhappil rovokes uy The 
Violence, PPII7 P * | 
il Liberty of Brutes then is not reſtrain'd by any in- 
le trinſical and moral Tie: Tho' their external Mo- 
. tions are often violently put under Confinement 
3 by Men Now if any one is fo curious, as to en. 
in quire on what Account brute Creatures are allow'd 
er ſo unbounded a Freedom, the ow Reaſon ſeems 
th to be, becauſe Gop Almighty has not given them great 
ir a Mind capable of the Knowledge of Right, and 
ly of Law. There was indeed no Occaſion to be ſo 
Ir very careful and exact, in enſuring the Safety and 
ar Preſervation of ſuch Beings, as are not only produ- 
e- ced by Nature, with ſuch vaſt Fertility, and with 
ut, ſo little Pains, but are, likewiſe, denied the Privilege 
Ze of an immortal Soul; and whoſe Life conſiſts in 
ver nothing elſe, but in the curious and accurate Diſpo- 
we —_— ſition of the little Parts of Matter, with the addi- 
on RT tional Benefit of Motion. Hence Gop is pleas'd, 
or in producing, and in deſtroying theſe inferior Ani- 
no mals, to give us frequent Inſtances, and evident 
Te, Tokens of his Power. Another Reaſon why Brutes 
ur, had no need of the Reſtraint of Laws, is, becauſe 
de- their Appetite is rais'd by nothing elſe but by 
wk 0 or Thirſt, or by ſalacious Deſire, for their 
in Satisfaction in all which Enjoyments, Nature has Conſcience. 
So- made ſuch large Proviſion. Neither is it likely, that 
and their unlimited Way of Proceeding ſhould render 
\me ARSE them very hurtful, and deſtructive to Mankind, ſince 
us we are enabled, by our ſuperior Strength and Cun- g 
ning, to prevent any ſuch unhappy Effects *. 
V. Now why the great Creator ſhould not indulge 
us Men in ſo lawleſs a Liberty, many Reaſons may be 
given, ariſing both from the primitive and from 
the acceſſory State and Condition of human Nature. without Grace. 
The Dignity of Man, and his Excellency above all 
the other Parts of the animal World, made it re- 
quiſite that his Actions ſhould be ſquar'd by ſome 
Rule ; without which no Order, no Decorum, no 
Beauty can be conceiv'd. Hence it is his greateſt 
Honour that he has obtain'd an immortal Soul, en- 
du'd with the Light of Underſtanding, with the rence as this : 
J Faculties of judging and of chooſing Things, and 
ind, with an admirable Capacity for Arts and Know- 
ledge. On which Account he is juſtly term'd, 
ak Sanftits=———animal, mentiſque capacius allæ 
Poe- Et quod dominari in cetera poſſet. 
- An Animal bleſt with Toftineſs of Mind, and with 
8 Santtity of Reaſon, and fram'd for the Dominion and 
F the Sovereignty of all the ref ®, | 
r Farther, That the Soul was deſign'd, by the All- 
f wiſe Creator, for a much nobler End than to ſerve 
a dan- only as Salt to keep the Body freſh, * may be ga- 
hr RS £bcr'd from this Conſideration, that the greateſt and 
Duty, Fig: a Add Charron of Wiſdom, Book i. Chap. xxxiv. 
bers in Excellency of Senſe, and in Capacity of Reaſon, 
pure © Add. Cumberland de Legg. Nat. Cap. ii. F. 4. who likewiſe, in 
Ire 0! rable Proofs, from the Frame and Structure of Human Bodies. 
2S All - 
We muſt underſtand by the Primitive State, that, in which Man was 
| conſidered purely and ſimply as a Man, before he had made any Uſe of his 
701" ee) is that wherein he is left to himſelf, and, conſequently 
wis Paragraph, and the other in the three following. ; 
= * This is an Allufion to. what Cicero ſays of Swine : 
_ ſale, ne puitiſceret. De Finib. bon. & maler. Lib. v. Cap. 
canni Was beſtow'd upon the Animal, left it ſhould flink. 
ſanner, 0 ; This appears from the Example of ſome Beaſts, which are endued with lon 
eſt at ak, which continue a long Time, tho' they have no Senſation, Cumberland, & 


bout our Lives here; 
— thoſe Things. 151d. 
_ + Se Chap, iii. F. 
1 Cicero obſerved 
rationis, hominem conciliat homini ad Orationis 
1 hoc animal ſentit, quid fit ordo, quid fit 
1 Men fit for Converſation Nor is this a ſmall Force 
nd ow both Words and Actions are to be moderated.” 
e Chap. iii. F. 10. following. 

2 


20. following, Note 2. 


* The Sagacity of our Mind conſiſts not in finding out what Sort of Meats, 
for the moſt able Phyſicians and Philoſophers have had but 


ap. ii. F. 4. 
'Exerciſe, or Medicines, are proper to lengthen 
a very imperfect and uncertain Knowledge of 


this, when he reckoned up the Advantages of Men above Beaſts, in theſe Words, Eademgue natura, wi 
& ad vitæ Societatem 


quod deceat, in factis, difiſque qui modus, i. e. Nature, 


Nec vero illa parva vis nature eft, rationiſque, quod 
by the Force of Reaton, 


of Nature and Reaſon, that Man only is ſenßble what Order is, 


De Offic. Lib. i. Cap. iv. See, alſo, De Legibas, Lib. i. Cap. vii, 
VI. Another 


Vote 5. and Cicere de Nat. Deor, Lib. ii. Cap. lix. 


— I'S 


- 


— — - " — 
1 * 
3 


* 
2 = 
3 — 


g — 75 * 
— . "WE 


— * 
= 


SETS 


S - 


- _—_ 
3 


— > — 


- 
1 


— LS - 
= +. FS = — 
* - 


* — — 


a—— 


= 


—— — — — 
. * „ — * 
— — = 
- 


- EE Aa 1 
=” » ** 2 , 


- — 
1 


—— 


= 
- 
- — - — — — 
0 - 
* 
rp” 4+: aa. = SS -om_ 
„ 2 * * F v4 — . 
ol 


— — 
= 

—_ 
=. i. _- 


— 


— 
2a — 4 * 
— 92 — _”- 
— 
— w by 
92 - _ - AX — o a 


— 
—  _— 
— ——— 


** 


"0% - It is not agreeable to the Nature of Man, 


VI. Another Reaſon, why it was inconvenient 
to allow Man the ſame extended Liberty as Brutes, 
* was his prodigious Corruption and wi, ee ſo 
many Degrees beyond theirs. That we charge him 
thus, no one will wonder, who has had the Curioſi- 
ty. to reflect a little on the various Purſuits and 
Inclinations of Mankind. Beaſts are ſolicited only 
by their Belly, and by their Luſt: And then their 
Luſt has ſome Shew of Temperance, provoking 
them only at certain Times and Seaſons, and being 
exercis'd, not for empty and ſuperfluous Pleaſure, 
but for Increaſe and Propagation of their Kind. 
Oppian Cyneg. Lib. iii. ver. 151, 152. 


Ov y2p rote Ingeoos v0 Op vp ore WMH Hei 
Eis ai os SD TEN Si teſov. 


Beaſts, in their Joys, a decent Temp'rance keep; 
Nor offer Love, when *tis the Time for Sleep. 
But the carnal Deſires of Men do neither obſerve 
any ſet Times for their Eruption *, nor are, by 
any Means, ſo moderate in their Heat, as to make 
no farther Efforts, than are neceſſary for the Preſer- 
vation of human Species. Again, the Hunger of 
Beaſts is eaſily ſatisfied with ſuch Food, as Nature 
has ſpread, in all Places, for their Suſtenance; nor 
do their Meals ſtand in need of the Formality of 
Furniture, or of the Incentives of Sauce. And 
when they find this Appetite reliev'd and quieted, 
they put an End to their Buſineſs and their Care. 
(Nor are they very forwardly diſpos'd to Rage or 
Miſchief, provided they are unprovok'd, and that 
their two chief Deſires are at reſt.) But now the 
Food of Man muſt not only ſatisfy his Belly, 
but tickle his Palate . Nature has taken Care, that 
Beaſts ſhould have no need of other Cloathing. be- 
ſides what ſhe has given them. But Man turns the 
Infirmity of his Nakedneſs into an Occaſion of 
Vanity and Pride. Beſides, do not Men float in 
a whole Tide of Affections and Deſires, utterly un- 
known to Beaſts ? Covetouſneſs 5, Ambition, Vain- 
glory, Envy, Emulation, Contentions of Wit, Su- 
perſtition, the Care of future Things, and the Spur 
of Curioſity, do all claim Entertainment in human 
Breaſts, and yet are Strangers to the dumb Creati- 

on. Manilius Aſtron. Lib. iv. | 


Nullo votorum fine beatt 

Vitturos agimus ſemper, nec vivimus unquam, 
Panperierque bonts quiſque eft, quo plura requirit : 
Nec quod habet numerat, tantum quod non habet optat, 
Aumque ſui par vos tiſus natura repoſcat, 
Materiam ſtruimus magnæ per v9ta ruinæ, 
Lucuriamquè lucris emimus, luxuque raprnas, 

lit ſummum cenſus pretium eſt effundere cenſum. 


Book II. 
Why ſhould deluding Hopes diſturb our Eaſe, 


Vain to purſue, yet eager to poſleſs ? 
With no Succeſs, and no Advantage crown'q, 
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Why ſhould we Kill tread on th' unfit" Round; 


Grown grey in Cares, purſue the ſenſeleſs Strife, 


And ſeeking how to live, conſume a Life ? 
The more we have, the meaner is our Store, 
The unenjoying craving MWreich is poor. 
But Heavenis kind, with bounteous Hand it 
A fit Supply for Nature's ſober Wants : 
She aſks not much, yet Men preſs blindly on, 
And heap up more, the more to be undone: 
By Luxury they Rapine's Force maintain, 

What that ſcrapes up, flows out in Luxury again; 
And to be ſquander'd, or to raiſe Debate, 
Is the great only Uſe of an Eſtate. 


* 


Mr. CRPEren. 
Liban. Declam. g. Is not a Man a mild and peacea}l 
Animal, ſo far as Words go; but, in Reality, ſavay 
and ungovernable ? For when do we hear of Lions uy. 
der taking an Expedition againſt Lions? When ds wil} 
Beaſts war againſt their own Rind? What Perjm 
do we find among jt them ? What Breach of Covenant? 
What Per fidiouſneſs and Avarice, what inſatiable Lyy 
of Riches? What Intemperance, what Adultery cn 
we lay to their Charge? Whoever conſiders and 
examines the unhappy Variety of Contentions and 
Quarrels, that continually , ariſe amongſt Men 
will find, that the greateſt: Part of them proceed 


from ſuch Inclinations, and Propenſions, as neve | 


diſturb the Peace of Brutes . Now, in ſo vis 
lent a Fierceneſs, and in ſo wide a Diverſity d 
Affections, and of Deſires, what a Life would Ma 
lead, were they deſtitute of the Benefit of Lay, 
to unite and to compoſe them? We ſhould { 
nothing but a furious Multitude of Wolves, df 
Lions, of Dogs tearing, and devouring each other, 
Every Man would indeed be a Lion, a Wolf, : 
Dog to his Neighbour, or rather a Monſter, more 
pernicious, and more ſpiteful, than the fierceſt d 
theſe Creatures; ſince Man, of all living Thing, 
is the moſt able to hurt Man, and, if left to his 
own furious Paſſions, the moſt willing. And ſince 
Men are continually bringing ſo many Evils and 
Miſchiefs on one another, while they now live un. 
der the Force of Law, and under the Fear of Pu- 


niſhment, what would become of the World, i 


they were left to the wild Sway of their Cor- 
ruptions, if they had no inward Bridle to cur 
their Inclinations, and to check their Purſuits. Ai, 
Ariſtotle*s Problems, Sect. 29. Queſt. 7. Plin. Ni. 
Hiſt. Lib. xviii. Proem. Jamblichus Protrept. Cap. v. 


That Men ſhould maintain a Familiarity with one a. 


other, and, at the ſame Time, live contrary to the Laus 
is an impoſſible Thing : For, by this Means, they wi 


Add. Charron of Wiſdom, Bock i. Chap. xxxiv. Num. 12. and Chap. xxxix. Num. 11. 


5 


Philemon, an ancient Poet, quoted by J. Lipfus upon Seneca, Epift. ciii. ſays, That were it not for this, no Laws nett 
be made for Man; and that Man 1s naturally a fierce Beaſt, who differs nothing from them we call ſo, but that he lifts v! 


his Head towards the Heavens, His Words are theſe, 


pe ws T9112 1 ebewnuy pci 


/ 
To ouzhv Ov ya 


if a 
Ole. Th Twv @AAwv 


&v wor idin0n vow : 
api. Jungle 9 


"Argue 3 Ons prtgr, a Mui. 


Tay irs A , Tero & oebor Ingles. 
Mr. His has collected together abundance of Authorities about this Matter, — 


ich we may find in his Elements of Cici 


Prudence, Part i. Seck. i. F. 5, &c. I know they are not all to the Purpoſe, nor taken at the firſt Hand; for the fill of 
them gives a juſt Suſpicion to the contrary. Seneca ſays indeed, Cæterum idem ſemper de nobis pronunciare debebimus, mals 
e nos, malus fuifſe, invitus adjiciem, & fuluros . De Benef. Lib. i. Cap x. But there is not one Word of what Mr. H 
bias adds, as it it were ſubjoined in the ſame Place, Vis amplius dicam? Homo eft omnium animalium peſſimum, ac deterrimun, # 
nibil prjus, ac atracius, See Lib. vii. Cap. i. F. 4. Note 5. following. 


2 Aid avoridTalw, ꝙ ewigiiralw [Tv Cour dil;zuro;] any A uss webe apeodioice 


id xeon. Ari ſtat. Pol. Lib. i 


(1p. ii. in He. Man, without Virtue, is the moſt profane and wild Creature, as to Venery and Eating. 

5 Nunguam enim itlas | feras ] ad nocendum, viſi neceſſitas miſit, aut fame, aut timore, coguntur ad pugnam. Homini Pendl. 
Fominew let. Seneca Epiſt. ciu, ** Nothing but Neceſſity drives the Beaſts to hurt one another, either Hunger or Feu 
forces them to fight, Men take a Pleaſure in killing each other.” 2 

[o complcat the Senſe, we may add, out of this Author's A4bridement of the Duties of a Man and a Citizen, Lib. i. Cap 
F. 4. And he often deſires more Food than his Stomach can digeſt, as well as that which reſpects Revenge, in the Ent: 
meration of thoſe Paſſions of Man, which are unknown to Beaſts. Of which the Author ſpeaks a little lower. | 

5 Uni (animantium) ambitio, uni avaritia, uni immenſa vi vendi cupido, uni ſuperſtitio, uni ſepulture cura, atque etian tei. 


te futuro. Plin, Nat. Hiſtor. Lib. vii. Prœm. 
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HAP. I. 


= fer more Injury an Damage, than if every Man 


if 'm/elf, On theſe Accounts 

je Life by himſelf. On theft 4 
"1 4 theſe 1 Law and Juſtice are to be 
rats as it were for Sovereign. amongſt Men, coil h- 


11 It is ſtill farther obſervable to our Purpoſe, 
hat a much greater Variety of Diſpoſitions may be 
Hicover'd in Men than in Beaſts. All the ſeveral 
Kinds of irrational Creatures are, for the moſt part, 
indu'd with the ſame Inclinations, and rais'd and 


_ incited by the ſame common A ppetites and Aﬀecti- 


„ We may underſtand a whole Species by the 
Knowledge of one ſingle Member of it. But 


F amongſt Men there are not more Heads than Wits ; 
and every one is equally zealous in giving the Pre- 


ference to his own Opinion, and to his own Poſſeſ- 


bons. 80 Horace, Sar. i. Lib. i. ſpeaks: 


Aust capitum vivunt, totidem fludiorum millia. 


As many Men as live, of them the Brain 
As many thouſand Studies entertain. 


Philemon in Stobæus, Speech 2. * If a Man ſhould 


; BY | get together thirty thouſand Foxes, hed find that they 


not only have all one Nature, but all one Method and 


Tenor of Life. But amongſt US, as many Bodies as 


b bere are, fo many Ways of living may we diſcover. 


Plin. Pan. There are no Things in the World more 
likely to diſpleaſe all, than ſuch as are done with an 
Aim of pleaſing all. Nor are all mov'd with a 
fimple and an uniform Deſire, but with Propen- 
fions as vaſt in their Number, as they are various 
in their Mixture and Compoſitions. Nay, the 
fame Man is very frequently unlike, and unequal 


to himſelf, and what he once moſt eagerly deſir'd, 


he ſhall at another time moſt ſtrongly abhor : 


— Magno curarum fluctuat æſtu, 
Atq; animum nunc huc celerem, nunc dividit illuc; 
In parteſq; rapit varias, perꝗ; omnia verſat *. 


This Way and that he turns his anxious Mind, 
Thinks, and rejects the Counſels he deſign'd; 
Explores himſelf in vain through ev'ry Part, 
And gives no Reſt to his diſtracted Heart. 


Mr. DRVDEN. 


Neither is there a leſs Difference in their Studies, 
their Inſtitutions, and their Inclinations to employ 
and exert their Vigor of Mind, as appears from the 
numberleſs Profeſſions, and the endleſs Methods of 


* Virg. An. viii. v. 10. Add. Charron de la Sageſſe, Lib. i. 


that he ſbould live without Law. 


__— 


living. Quintus Calaber, Lib. i. Now, as the 
more' Voices there are, the more harſh and unplea- 
fant would be the Sound, unleſs they join'd in Con- 
ſort and Harmony ; ſo would human Life be no- 
thing elſe but Noiſe and Confuſion, were not the 
jarring Diſſonance compos'd and ſweeten'd by Law, 
and turn'd into a mulical Agreement. As things 
ſtand, this exceeding Variety of Parts and of Diſpo- 
fitions, is at the ſame time an Ornament and an 
Advantage to Mankind; ſince, when it is thus 
rightly temper'd, there naturally reſults from it ſo 
admirable an Order and Grace, as could not have 
been produc'd by an univerſal Likeneſs. And be- 
ſides, there was likely to be much leſs Claſhing 
and Conteſt in fo vaſt a Multitude, whilſt their va- 
rious Humours and Inclinations led them to quite 
different Objects of Choice. The ſame wiſe Coun- 
ſel Providence ſeems to have us'd in ſpreading fo 
wonderful a Diſtinction of Features over the Faces 
of Men. For ſince different Offices are to be diſ- 
charg'd, and different Behaviour to be us'd towards 
different Perſons; there would ariſe a moſt wild and 
fatal Diſorder, if all Men exactly reſembled one 
another, and could not be diſtinguiſh'd but by ar- 
tificial Marks, which would be liable to ſo many 
counterfeiting Cheats. Add. Dr. Cumberland, de 
L. N. Cb. ii. F. 28. And there lies this farther 
Secret in this natural Diſtinction, that one Face 
pleaſes the Fancy of one Man, and one ſeems more 
agreeable to another; ſo that out of the univerſal 
Stock, every Man may chuſe what he thinks moſt 
beautiful, and what may engage his Affection with 
the ſweeteſt Comfort and Delight. 

VIII. Beſides all this, it was inexpedient for 
Man to live without Law upon account of his ex- 
ceeding Weakneſs; which is our laſt Reaſon. A 
few Days will ſet a brute Creature in a Condition 
of providing for himſelf; nor is he in any great 
Need of the Company of others for his Aſſiſtance 
and Support. But Man, from his firſt coming into 
the World, undergoes a long and tedious Courſe of 
helpleſs Infirmity. Quinctilian Declam. 306. The 
Frailty of human Nature appears moſt in its Begin- 
ning and early Growth. The Beaſts ſee 5 their Young, 
immediately after their Birth, ſtanding on their Feet, 
and ſeeking for the Dug ; but we are foro d to take up 
the helpleſs Infant, aud to protect him from the Cold; 
and, after all this Nicety and Care, it is not unlikely, 
he may die beiween the Arms of the Parents and the 
Boſom of the Nurſe. Add. Plin. N. H. Lib. vii. 
Præfat. What a Length of Years is requir'd, 
and what Diligence of Information, to enable him, 
by his own Strength, to accommodate himſelf with 


Chap. xxxiv. 


F. VII. His Words are, EA“ reia c eius ZA@ e Is Ouvayiy, wie e e DE u? iT, Toimw du i FN 5 lou 


Y 0nuame F ded won vg) 2, mosTEs Ni x, wears id Ns. 
tanguam omnibus placeant. 
His Words are, 
an qa u τεννιõ0aàαν oO, a S l 


E7qu201) dMGr i A — 


And Pliny's Nulla magis omnibus diſplicent, quam que fic fiunt 


All Men indeed have th' ſame Original, 
But them to divers Works their Genius's call. 


F. viii. 3 Quintilian's Words are, Caducum circa initia animal; homines ſumus, nam ferarum, pecudumg; frrtibus eft ſtatim in- 


grefſus, & ad ubera impetus : nobis tollendus infans, 


& adverſus frigora nutriendus : fic quoque inter parentum manus, gremiumg; 


nutricis ve labitur. And Theocritus's, theſe, Aus di Mov u S * &inrdevean eve, i. e. GOD made Man to want 
eath others Help. To theſe we may add the fine Deſcription of Seneca, Quid eft homo? imbecillum corpus, & fragile, nadum, 
ſuapte naturd inerme, alienæ opis indigens, ad omnam fortune contumeliam projettum, quum bene lacertos exercuit, cujuſlibet fere 

ulum, cupuſlibet vickima, ex infirmis fluidiſque contextum, & lineamentis e a nitidum ; frigoris, eftus, laboris impati- 


_ : ipſo rurſus 2 & _ 2 in tabem, alimenta metuens ſua, 

ele, precarii ſdiritus, male herentis, quem pavor repentinus, adjectuſy; ex improviſe ſonus auribus gravis excutit : Soli em- 
per f pes nutrimentum vitioſum & inutile, i. , What is Man! His Bod, 1 F 4.7 0 He 
and expoſed to Misfortnnes ; when he is arrived at ſome Strength, a Pr 
mities, tho” of a neat Compoſure, unable to undergo Heat, Cold, or Labour ; 


Food, by Want and Plenty of which he is ſometimes ruin 
which a ſudden Fear and Noiſe diſtracts 3 his Nouriſhment 


quorum modo inopia, modo copia rumpitur ; anxie, ſoliciteq; 


y 1s frail and weak, naked and defenceleſs, wanting Help, 
to Beaſts, every body's Sacrifice; made up of Infir- 


growing diſeaſed by Idleneſs ; ſuſpecting his 


d; anxious and fſolicitous; of a precarious and inconſtant Mind, 
is vicious and unprofitable to himſelf alone. De Conſal. ad Marciam, 


2 xi. Our gpthor ſeems to have had theſe Words in his Thoughts, becauſe he expreſſes himſelf much to the ſame Et- 
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98 Of the natural State of Man. BooxJ] 


and without hearing a Word ſpoken, inſomuch that 


he ſhall be deſtitute of all Inſtruction and Diſcipline, 


and enjoying no Knowledge, but ſuch as ſprouts 
naturally from the Soil of his Mind, without the 
Benefit of Cultivation 3 let us ſuppoſe the ſame 
Man to be left in a Wilderneſs or Deſert, and en- 
tirely depriv*d of the Company and of the Aſſiſtance 
of others: What a wretched Creature ſhould we at 
laſt behold ! A mute and an ignoble Animal, Ma- 
ſter of no Powers or Capacities, any farther than to 
ron up the Herbs and Roots that grow about 

im; to gather the Fruits which he did not plant; 
to quench his Thirſt at the firſt River, or Fountain, 
or Ditch that he finds out in his Way ; to creep in- 
to a Cave for Shelter from the Injuries of the Wea- 
ther, or to cover over his Body with Moſs, Graſs, 
and Leaves. Thus would he paſs a heavy Life in 
moſt tedious Idleneſs; 3 tremble at every 
Noiſe, and be ſcared at the Approach of any of his 
Fellow- Creatures, *till at laſt his miſerable Days 
were concluded, by the Extremity of Hunger, or 
of Thirſt, or by the Fury of a ravenous Beaſt. That 
Mankind therefore do not paſs their Life in a more 
forlorn, and a more deplorable Condition than any 


divine Saying, *T1s not good for Man to be * i 


5 
7 C. 5 
2 * 
2 9 


5 Food and Cloathing? Let us ſuppoſe a Man bred Conjunction, to their Intercourſe with the we 
* up by another, juſt ſo far as to be able to walk, Partners and Companions of their Nature. = 
- F 1 


not to be reſtrain'd to Matrimony, but ſeems to be. bi N 


long in general to any Society with other 


But now without Law, 'tis impoſſible that any . 
ciety ſhould be either introduc'd or maintain'q n 

Strength and Quietneſs. And conſequently, uten 
Man had been deſign'd for the baſeſt and the mug 


wretched Part of the animal Creation, it was not 
any means convenient that he ſhould live looſe 


from 


all Difection and Obligation of Law. Plutard : ll 
Philoſophy could teach him, that a general 190 *__' 


unbounded Licenſe of Acting was diſagreeable tg =” 
the Condition, and to the Dignity of Man. 7% Wi 
Perſons only (lays he, De Audit.) who live in Obi, 


ence to Reaſon, are worthy to be accounted Free. 
They alone Live as they will, who have learnt why 
they ought to will. Thoſe who give the Reins to 15. 
worthy Practices and Purſuits, uſe an imaginary 
Freedom, to purchaſe a real Diſſatisfattion. 

From all theſe Remarks it is ſufficiently evident, 
that the natural Liberty of Man, ſuch as really and 
truly agrees to him, and not only in an abſtracted 
Senſe, muſt always be underſtood as guided ard 


. a reſtrain'd by the Ties of Reaſon, and by the Layy 0 
"ne other living Thing, is owing to their Union and of Nature 2, 15 
1 7 
bi 2 
15 0 4 EE 
A a 
4 4 
"ſt Of the natural State of MAN. 
N BY h _ 
"4 + s Wis 
. The ConTENTS. 1 
# 3 
4 1. Man's natural State diverſly conſidered. viii, Hobbes*s Reaſons anſwered. Cy '* 
Ws 11. His Miſery. 1x. Reaſon is not to be dem d its Uſe in the State x 
g 111. [ts Laws and Rigbis. Nature. = 
; iv. The State of Nature qualified, x. The Manners of barbarous Nations do not make u» YG 
„ N 


v. Whether it has an Inclination to War. the State of Nature, 
vi. Hobbes affirms it, and his Reaſons are producd. x1. Natural Peace has no need of Covenants. 
vii. Mens Relation one to another concludes the x11, Natural Peace is not to be truſted to, 


BY Negative. 
4 I. B the natural State of Man, in our preſent what Rights and what Inconveniences attend it; 
Lg! Enquiry, we do not mean that Condition that is, what would be the Condition of particular 
5 which 1s * ultimately deſign'd him by Nature, as Men, if there were no Arts or Inventions ſet afoot, 
* the moſt perfect and the moſt agreeable ; but ſuch and no Communities form'd and eſtabliſh*d in the 
1 a State as we may conceive Man to be plac'd in by World. And then, ſecondly, we will conſider it 
| his bare Nativity, abſtracting from all the Rules in order to other Men, whether in this Regard it 
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| 4 and Inſtitutions, whether of human Invention, or bears the Semblance of Peace, or of War; that is, 
. of the Suggeſtion and Revelation of Heaven; for whether Men who live in a natural Freedom, ſo s We 
F f the Addition of theſe Aſſiſtances ſeems to put ano- neither to be ſubject to one another, nor to ac- Wall 


ther Face on things, and to frame human Life knowledge a common Maſter, are likely to prove 
anew, by an exacter Model. By this wide Ex- Enemies or Friends. In this ſecond Conſideration 
cm pron we do not only exclude all the various Arts the State we are ſpeaking of is capable of a Sub Wen 
mob 7 and Improvements, and the univerſal Culture of viſion, being either full and abſolute, and ſo bearing 
bb | Life, but eſpecially civil Conjunctions and Societies, an equal Regard towards all Men in general; or Wn 
by the introducing of which Mankind was firſt elſe limited and reſtrain'd, as it has Reſpect only is Wall 
brought under the decent Management of Order a certain Part of Mankind, This double Notion 
and Regularity. That we may be able to form of a State is anſwerable to the double Manner i 
clear and diſtinct Notions of this ſuppos'd State, we which we may conſider the Men who are to com- 
will firſt conſider it in itſelf, and examine eſpecially poſe it, either as each particular Man lives in a na- 
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1 His Words are, TS C d 4100 LY worus RR düpus yet d ei. Mover 28, d Je G g. wa S , os 65h Wl 

den, mis 5 4 rau D D I repals N dee res, & Wnpor oy MANG Td Un ixiner. De audit. in printif- 7 
2 See Buddei Elementa Philoſophie practicæ, Part II. Chap. iii. where he is both particular and large in ſhewing how People i" 
incorporated into Society, are under a Neceſſity of having Laws impoſed upon them. : \- 
l Tf Mr . Titius (Obſervat. 452.) had conſidered well theſe Words, he would not have criticiſed upon our Author, as calling 


that Eſtate Natural very unfitly, which is contrary to Nature, i. e. to the Intention of Go p, who appointedgfan for Society. 
See what our Author ſays at the End of 5. 4. | 
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Cray. II. 


rty towards all others; or as ſome Men 
— —— * a Society between themſelves, but 
yy "X03 join'd to all the reſt of the World by no other 
COM ** beſides thoſe of common Humanity. 
11. Now to form in our Minds ſome Image of 
nis natural State, ſuch as it would be, if deſtitute 
or all Arts and Aſſiſtances either invented by Men, 
or reveab'd by Go p, we muſt fancy a Man thrown 
at a Venture into the World, and then left entirely 
b himſelf, without receiving any farther Help or 
"TEE Bencfic from others, than his bare Nativity; we 
WE muſt likewiſe ſuppoſe him to be furniſh'd with no 
1 larger Endowments of Body or Mind, than ſuch as 
ve can now diſcover in Men, antecedent to all Cul- 
ture and Information; and laſtly, we muſt take it 
for granted, that he is not foſter'd under the pecu- 
| liar Care and Concern of Heaven. The Condition 
of ſuch a Perſon could not prove otherwiſe than ex- 
tremely miſerable, whether he were thus caſt upon 
the Earth in Infancy, or in Maturity of Stature and 
of Strength. If an Infant, he could not but have 
ſadly periſh'd, unleſs ſome brute Creature had, by 
a kind of Miracle, offer'd its Dugs for his Support; 
and then he muſt neceſſarily have imbib'd * a fierce 
and ſavage Temper, under the Nurfery and Tute- 
lage of Beaſts, If in Perfection of Limbs and 
= Size, we muſt, however, conceive him naked, able 
to utter nothing but an inarticulate Sound, a Stran- 
ger to all Inſtitution and Diſcipline, amazed and 
ſtartled at the things about him, and even at his 
own Being: The Admonition of Hunger would 
make him ſeize greedily on any thing that was near 
him, his Thirſt would direct him to the firſt Wa- 
ter, and Dens or Trees would afford a Refuge from 
the Injuries of Weather. Should we ſuppoſe a 
Number of ſuch helpleſs Wretches thrown together 
by Nature on ſome uninhabited, Soil, we cannot 
but think that they would ſo long, however, conti- 
nue in a brutal Wildneſs and Diſorder, till at laſt, 
either by their own Wit and Experience, or by 
ſome Hints and Inſtructions taken from the Conduct 
of mute Creatures, they ſhould by degrees arrive at 
ſome Method and Elegancy of living; and, as Vir- 
gil ſays, | 
— Varias uſus meditando extunderet artes, 


Studious Need might beat out uſeful Arts, 


This will eaſily be acknowledg?d by any one that 
looks about on the numerous Improvements and 
Aſſiſtances which we make uſe of in our daily 
Actions, and at the fame time conſiders how diffi- 
cult it would be for any Man to invent all theſe of 
his own Head, if he were not put in the way by 
the previous Labour and Guidance of others; and 
how great a Part of theſe Ornaments and Conveni- 
ences of Life would at once enter into the Thoughts 
of the Generality of Mankind, Hence it is no 
wonder that the Heachen Writers, who underſtood 
not the true Origin of Men as deliver'd in holy 


Scriptures, ſhould make fo foul a Repreſentation of 
their primitive State. 


Of the natural State of Man. 


uum ent primis animalia terris, 
2 — glandem atq; cubilia prenſant 
Unguibus & pugnis, dein fuſtibus, atq; 11a porro 
Pugnabant armis, que poſt fabricaverat uſus. 
Donec verba, quibus voces ſenſuſqz notarent 
Nominag; invenere ; dehinc abſiſtere bello, 
Oppida cæperunt munire, & condere leges, 
Ne quis fur eſſet, neu latro, neu quis adulter. 


When the firſt Fathers of our human Brood, 
Dirty and dumb crawl'd from the teeming Mud ; 
A War began with Nails, and Fiſts, and Heads, 
For Acorn Banquets, and for leafy Beds. 

Cudgels came next in Play, and riper Hate 
Arm'd them with ſurer Inſtruments of Fate. 

At length their Voice grew Index of their Thought, 
Joyful to name the Things for which they fought. 
Now Rage began to cool, and Force to ceaſe, 
And ger'ral Parleys work'd a gen'ral Peace. 
Towns roſe, and Laws were ſettled, ro remove 
Invading Thefts, and check licentious Love. 


This is Horace's Deſcription, and we may expect 
a fuller from Lucretius. 


Et genus humanum multo fuit illud in arvis 
Durius, ut decuit, Tellus quod dura credſſet. 


Quod fol atq; imbres dederant, quod terra credrat 
Sponte ſud, ſatis id placabat pectora donum 
Glandiferas inter curabant corpora quercus ; 
Plerumque. 


At ſedare ſitim fluvii fonteſq; vocabant. 


Nec dum res igni ſcibant traftare, nec uti 
Pellibus, & ſpoliis corpus veſtire ferarum : 
Sed nemora atq; cavos montes ſylvaſq; colebant. 
Et frutices inter condebant ſqualida membra, 
Verbera ventorum vitare imbreſq; coacti. 

Nec commune bonum poterant ſpectare, nec ullis 
Moribus inter ſe ſcibant, nec legibus uli. 
Quod cuique obtulerat prede fortuna, ferebat, 
Sponte ſud ſibi quiſque valere & vivere doctus. 
Et Venus in ſylvis jungebat corpora amantum, 
Conciliabat enim vel mutua quamque cupido, 
Vel violenta viri vis atq; impenſa libido. 


Aud erat cure quod ſæcla ferarum 
Inſeſtam miſeris faciebant ſepe quietem. 


Inge caſas poſtquam ab pelles ignemg; pararunt ; 
Et mulier conjunfa viro conceſſit in unum, 
Caſtag; private Veneris connubia leta 

Cognita ſunt, prolemg; ex ſe videre creatam. 
Tum genus humanum primum molleſcere cepit : 
Inis enim curavit, ut alſia corpora ſrigus 

Non ita jam poſſent cæli ſub tegmine ferre: 

Et Venus imminuit vires; puerique parent! m 
Blanditiis facile ingenium fregere ſuperbum. 
Tunc & amicitiam ceperunt jungere habentes 


tius alſo quotes Harthknock's Hiſtory of Poland, Lib. i. 


led by a Bear, and being brought to Wa aw, was preſen 
like . which the ſame Mr 1 — 
yet leaving the Reader at Libe 
ads He ey 


who, as we underſtand fince, 
dug a Ditch, into which the 


vas often heard to ſay, That if it were in his Power, 


F. 1. * This appears from an Inſtance which Procopius Hig ti. Gothicorum) relates of a Child nurſed by a Goat. Mr. He-- 
ü. who relates ſomething like it of an Infant who had been ſuck- 
to Caſtmire King of Poland, in 1661. I ſhall alſo add at length a 
Hertius has ſet down in his Treatiſe of Sociality, ( primo Jur. Natur. Principio, Sect. 1. J. 8.) 
to examine the Truth of it, tho? the Author warrants it. 
7 ö was taken away by Wolves, when it was about three 
maintained by them. They — it to a Tree, where they laid u 
75 aves and Graſs, which they lai 
0 from the Cold. They taught it to go on the Hands and hag Ge” 
„ Tun as ſwift, and make as great Leaps. When he was firſt taken, 
and accuſtom him not to go like a Beaſt with his Face downward. 


; | he had rather live among the Wolves again, 
Story is related by the Author of the Additions to the Hiſtory of Lambert de Schafſnaberg, hoſe 1344. 


In 1344 there was a Child found 
ears old, and wonderfully 

the greateſt Part of their Prey, and in the Winter they 
under the Child, lying themſelves round it to keep it 
run like themſelves ; inſomuch that by Cuſtom it would 
they bound ſome Pieces of Wood to him, to reſtore him, 
He was carried to the Court of Henry Prince of Heſſe, and 
than among Men.“ This 
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Finitima inter ſe, nec ledere, nec violare : 

Et pueros commendarunt muliebreq; ſæclum, 

Vocibus & geſtu cum balbe ſignificarent, 

Imbecillorum eſſe equum miſererier omnium. 

Nog tamen omnimodis poterat concordia gigni, 

Sed bona magnaq; pars ſervabant fædera caſti; 

Aut genus humanum jam tum foret omne peremptum, 
Nec potuiſſet adbuc perducere ſecla propago. 

Ai varios lingue ſonitus natura ſubegit 

Mittere, & utilitas expreſſit nomina rerum, &c. 


Then Man was hard, as hard as Parent. Stones, 
And built on bigger and on firmer Bones. 


Contented they with the poor eaſy Store 

That Sun and Earth beſtow'd, they wiſh'd no more, 
Soft Acorns were their firſt and chiefeſt Food. 
When thirſty, then did purling Streams invite 

To ſatisfy their eager Appetite. 


They knew no Uſe of Fire to dreſs their Food, 
No Cloaths, but wandred naked thro' the Wood. 
They liv'd in ſhady Groves, and Caves confin'd 
Were Shelter from the Cold, the Heat, and Wind. 
No fix'd Society, no ſteady Laws, 

No publick Good was ſought, no common Cauſe. 
But all at War, each rang'd, each ſought his Food 
By Nature taught to feek his private Good. 
Then to renew fail Man's decaying Race, 

Or mutual Luſt did prompt them to embrace, 
Or elle the greater Vigoy of the Male, 

Or ſome few treacherous Preſents did prevail; 
Some Acorns, Apples ſome, ſome Pears beſtow, 
The Thing the ſame, the Price was leſs than now. 


The moſt they dreaded was the furious Beaſt, 
For thoſe Ych* dead of Night did oft moleſt, 
And lengthen into Death their lumbering Reſt. 


But when they built their Huts, when Fire began, 

And Skins of murther'd Beaſts gave Cloaths to Man; 

When One to One confin'd in chaſte Embrace 

Enjoy'd feweet Love, and ſaw a num*rous Race; 

Then Man grew foft, the Lemper of his Mind 

Was chang*d from rough to mild, from fierce to kind. 

For us'd to Fire, his Limbs refus'd to bear 

The piercing Sharpneſs of the open Air : 

Luſt weaken'd him, and the ſweet playing Child 

Tam'd his wild Sire, and into Peace beguil'd. 

Then Neighbours by degrees familiar grown, 

Made Leagues and Bonds, and each ſecur'd his own. 

And then by Signs, and broken Words agreed, 

That they would keep, preſerve, defend, and feed 

Defenccleſs Infants, and the Female Train; 

A Right which Pity urg'd them to maintain. 

Tho? this fix*d not an univerſal Peace, 

Yet many kept their Faith, and liv'd at Eaſe ; 

Or elle, almoſt as ſcon as it began, 

The Race had fall'n, this Age ne&er ſeen a Man. 

Kind Nature Power of framing Sounds affords, 

And theſe at length Convenience turn'd to Words, 
Mr. Cx EE(RH. 


ö 
We have much the ſame Story in Proſe from 
Diodor. Sic. Lib. i. c. viii. They tell us, that Men at 


» Vid. Ovid. Metamorph. Lib. i. v. 107. Virg. Georg. xi. v. 


At novitas mundi nec frigora dura ciebat, 
Nec nimios &ſtus ; nec magnis viribus auras. 


Of the natural State of Man. 


Book Il. 


their firſt Origin led an irregular Life, in the May. 
ner of Beaſts ; ſcattering themſelves about in Search , 
Food, which was preſented them by the ſavoury Herb. 
and the Fruits which grew of their own Accord, },, 
being infeſted on every Side with the wild Beaſts, the 
learnt, by Uſe, the Security of mutual Aſſiſtance , 5 
being forc'd by Fear to unite in Society, they came a4. 
quainted by degrees with their Similitude of Figure and 
Shape. The firſt Men, before any Inventions of Coy. 
veniency and Uſe, ſupported ” with great Laboyy 
and Trouble; being, as yet, deſtitute of Cloaths and 
Dwellings, unaccuſtom'd to the Relief of Fire, and 
Strangers 10 all fweet and regular Food, Being io. 
norant of Stores and Proviſions, they neglected to ſecure 
fo much of the Fruits of the Earth as was requiſite for 
neceſſary Suſtenance. And thus many periſi/d in thy 
Winter by Hunger and Cold. But being afterway; 
inſtructed by gradual Experience, to ſpend that ſhary 
Seaſon in Caves, and to lay up a Stock of Neceſſaries 
and finding out the Uſe of Fire, and other Comfort; and 
Supports, they, began to introduce many Arts, and ma. 
ny Advantages of living. Add, Lib. i. Chap. xlii. 
Cicero pro P. Sectio. o amongſt you does not nom 
the Condition of Nature to have been once ſuch, that 
Men, in thoſe Days, before the Selllement of natural 
or 7 civil Laws, wandered ſeparately about the Fields, 
and poſſeſs d no more than what they could get or keep 
by mutual Force, and Wounds, and Slaughters. Ny 
between our preſent May 7 Life, poliſbd with Hu- 
manity and Civility, and that rude and barbaroy; 
Courſe, the only diſtinguiſhing Marks are Law and 
Violence. Vid. de Invent. Lib. i. 


Euripid. Supplic. 
I praiſe the generous Pow'rs, that fenc'd our Life 
With Rules and Graces from the lawleſs Herd; 
By giving firſt a Soul, and next a Tongue, 
The Souls Interpreter; and Fruit for Food, 
And kindly Rain to breed a future Store : 
And cloſe Abodes, to ſkreen us from the Rage 
Of threatning Skies; and Sails to wing our Courſe 
To diſtant Shore, to join the Globe in Trade, 
And mix the common Treaſures of Mankind, 


It is a general Cuſtom with the Poets to attribute 
to the Gods the Invention of all Things uſcful 
in human Life. Vid. Oppian. Halieut, Lib. ii. 
v. 16, Sc. 

However fabulous theſe Accounts appear, yet 
ſo far the Authors of them were in the right, that 
upon Suppoſition of ſuch an Origin of Mankind, 
the Face of Nature would have born all theſe Fea- 
tures which we now eſteem ſo monſtrous and ex- 
travagant. In the ſame manner, being ignorant of 
the State of Paradiſe, they pleas'd themſelves in 
making Deſcriptions of a fingular and conſtant 
Temperateneſs of Air, and of a ſpontaneous Fer- 
tility of the Earth, in the firſt and the golden Age 
of the World. Becauſe they thought it impoſſible 
that human Race could have been preſerv'd, as ac- 
cording to their Notion they were produc'd, if the 
Weather and the Seaſons had been then as change- 


able and as unſteady as now, and if the Support of 


Food had not been more eaſy to procure . And 
indeed, tho? it is clear from the Authority of Scrip- 

ture, 
336. Lacret. Lib. v. 


Nature, whilſt new, no cruel Cold brought forth, 
Nor raging Heats ; nor arm'd the ſtormy North. 


—— — 


— 


1 Altho' Mankind was never wholly in ſuch a State of Nature as we have deſcribed, yet it is proper to reflect what that State 


would have been, not only to convince us, how great an Advantage we receive one from another, and by that Means induce Us 
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that the primitive Mortals, by the divine Di- 
Aſſiſtance , arriv'd at a very early 
f the moſt neceſſary Arts (See Gen. iii. 
21, 23. and iv. 17, 22.) which they daily improv'd 
and increas'd by their own Induſtry and Applica- 
tion; yet the Condition of Men had been moſt de- 
plorable and baſe, if no Societies had been ſet on 
| foot, but every one had reign'd a ſeparate Prince 1n 


ture, 
rection an 
Knowledge o 
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as wandering Swains, never hearing, and never 
heeding one another. Hobbes has * been lucky enough 
in painting the Inconveniences of ſuch a State. Out 
of Society (ſays he) we are defended only by our 
ſingle Strength ; in Society, by the Strength of all. 
Out of Society no Man is * ſure to keep Poſſeſſion of 


his own Family, and ſuffer'd his Children, when 
once grown up, to ſeck their Fortunes in a State 
of natural Liberty. And then we might pronounce 
of all Mankind, as Euripides does of the Cyclops, 


they would be 


what his Induſtry has gain'd; in Society every body 
is ſecure from that Danger. To conclude, out of So- 
ciety we have * the Tyranny of Paſſions, * War, 
6 Fear, Poverty, Filthineſs, Barbarity, Igno- 
De Cive, Ch. x. F. 1. 


— 


to a reciprocal Senſe of Love and Sociableneſs, but alſo becauſe it may happen, that every Man may be reduced to this Extre- 
mity, either altogether or in Part. Such, for Inſtance, is the Caſe of an Infant left in a Deſert, where no Man paſſes ; and if 
this Infant, who is thus forſaken, lives to oy up without any human Aſſiſtance, he'll repreſent to us perfectly that State of 
Nature we are now ſpeaking of. Nay. a Perſon at Man's Eſtate, who by a Shipwreck, or ſome other Accident, is caſt upon 
an Iſland uninhabited, will find himſelf but in a certain Degree of that State of Nature, becauſe he preſerves the Remembrance 
of Arts, and other Conveniences of Life, by the Help of which he may more eaſily provide for his Neceſſities. I have taken 
this out of the Academical Diſcourſe of our Author, De fatu hominum Naturali, 1 5. 


This appears from this Expreſſion in the firſt of thoſe Texts, And God made Coats of Skins, and cloathed them ; which, ac- 
cording to the Hebrew Style, ſignifies, that God taught them to make them ; for otherwiſe how could the firſt Men, who were 
deſtitute of all neceſſary Inſtruments of Iron, and before there was any Cuſtom to kill Beaſts, in ſo little a Time find out that 
Invention, and bring it to any Perfection by their Induſtry ? From hence we may infer, in my Opinion, that Divine Providence 
inſtructed them in ſeveral other Things which were as neceſſary for human Life, and no leſs difficult to find out. So God ha- 
ving commanded our firſt Parents to till the Ground, and get their Bread * Sweat of their Brows; or to that End, he farther 
taught them the Nature of the Grain, the Time of Sowing, and the ner of Plowing and making Bread; which Things 
they could not have diſcovered of themſelves, but by long Experience, and much Reflection. The Hiſtories of Greece tell us, 
that the ancient Inhabitants there, having loſt the Uſe of Corn, I know not by what Accident, lived upon Acorns and wild 
Fruits, before the Uſe of Husbandry was reſtored — them ; whereas the Sacred Hiſtory tells us, that Adam's eldeſt Son 
was an Huſbandman, which ſhews, that the Art was well known before; and conſequently, ſo was the Uſe of Iron; for 'tis 
not neceſſary for us to underſtand what the Scripture ſays of Tubal-Cain, Gen. iv. 22. that he was the Inventor of Iron; for we 

may ſuppoſe the more _ Uſe of that Metal was before diſcovered, and that Tubal-Cain firſt improv'd the Art of a Smith; 
for 'tis {aid only that he poliſhed all Works of Braſs and Iron. As to Fire, the Invention of it among the Greeks was looked upon 
as ſuch a conſiderable Thing, that they feigned that Prometheus brought it down from Heaven. Fs related of the Inhabitants 
i a of the Canary and Philippine Iſlands, and of an Ifle of China, called Los Fordenas, that they knew nothing of Fire till the Spa- 
ife - "2 niards arrived there; and perhaps they had been in this Ignorance many Ages, neither their own Ingenuity, nor any Chance, 
| ay having been able to ſettle __ them the Uſe of ſo nece a Thing. See Geo. Hornins de Origin. Gent. American. Lib. i. 
* Ch. viii. Lib. ii. Ch. ix. We find alſo, that ſeveral Nations have been ignorant a long time of the Uſe of Iron, tho* they had 
3 Mines of that Metal in their Country. We muſt then acknowledge, that the firſt Men were early inſtructed by Divine Provi- 

my” dence in theſe Sorts of Things, and many other Neceſſaries of Life. And if a long time after we diſcovered ſome People amon 
—— whom the Ute was loſt, twas either becauſe a barren Region fell to their Share, or becauſe they were forc'd by the irreſiſtible 
* Violence of their ambitiaus Neighbours, precipitately to fly into a diſtant uninhabited Country, where they wanted all the In- 
ſtruments of "Tillage, uſed in the Places they had loſt ; or becauſe ſome Colony going to ſettle itſelf in a foreign Country, neg- 


irſe lected to carry thote Kinds of Inſtruments, or accidentally loſt them by the Way, after which ' twas very hard to recover th 
becauſe Traſfick was not yet ſettled. Nevertheleſs, ſome have endeavoured to Kere this Defect, by —— uſe of ure —_— 
rials for the ſame End. Thus ſeveral People of America uſe, inſtead of Iron, Oyſter ſhells, the Bones and Teeth of ſome 
Creatures, Canes, and ſuch like things. See Dapper's Deſcription of America. This is alſo taken out of our Author's Trea— 
tiſe quoted in the foregoing Note. 

Jute 

_ * Our Author ought not to have approved Mr, Hobbes's Words ſo generally, as Mr. Titi 

ful _. I ſhall ſhew in this, and the allowing ä — Ee 460, 484.) 68 


. oll And firſt, what Mr. Hobbes ſays is not abſolutely true; for what hinders but i 
„ I. WM a State of Nature many may join together in their own Defence ? I own, hae ſuch a — tho* founded — * 
N Force, is not comparable to what is found in a well regulated Society; but this may in ſome meaſure be ſufficient to guard us 


yet PR you Inſults that we are 8 = in . State of OG ns tis not likely that we ſhall be attacked by ſo pou a Num- 
1 er of Enemies at one time; for it often ha s in a Civil Society, that private Perſ 
mo - whole Body, an Inconvenience not to be EN bn a State of — —T— acct Hhaodh coconthe Toms 
7 , 7 
Fe- This is to carry Matters too far. According to the Circumſtances of Time, Place, Perſon, Neighbourhood thi 
ex· might be fear'd more or leſs ; but Men alſo might be impeach'd in a State of Nature, as well as in Civil Society. = — 
yes he would be ſure to enjoy the Fruits of his Induſtry ; whereas the wretched Subjects are often fleec'd by bad Princes. 
s In This he ought alſo to have proved; for why ſhould our Paſſions have greater Command of us then? Are Men leſ 
tant living in a civil Society ? Or have they fewer Objects or Occaſions capable Tf excicing the Paſſions? Nay er 1 
Fer- wang If the Fear of Puniſhment keeps the People to their Duty, it will make a like Impreſſion upon the great ones, and Per- 
Aa ons of Quality, but they eaſily find out Ways to evade the Laws; for thoſe in whom the Paſſions reign with the greateſt Fury 
g and in a manner moſt pre) udicial to Society, are, beyond Contradiction, theſe Perſons in Authority, of which we can't find any 
Mble Examples in a State of Nature, nor can there be any in a Condition of doing ſo much Miſchief. 
e ri * 7 _ 8 not a neceſſary Conſequence of a State of Nature, and our Author proves it a little lower, $. ; againſt Mr 
x | obbes. ere would be doubtleſs ſome Wars, but neither ſo furious of 4 
W | waſte large Provinces and great Kingdoms. a och % n © crack, 'nor with Fack great Armies, as to lay 
rt0 | 6 =, 
ö There want not Means to ſuppreſs or diminiſh this Fear. See what is ſaid Lib. vii. Ch. i in Civi 
i 5 ments is there not often more Reaſon for terrible Apprehenſions from Princes and their Miniters) „ 
ure, 7 Labour and good Huſbandry would eaſily furniſh us with all thin neceſſary for Life. None but Sluggards and Prodigals 


would fall into Poverty, and this often hap 


ſuppoſing they were, Abrah 
ſublilted in their Time. TON Wy Tr ey 


in civil Societies. Riches are not always neceſſary to render Life ha 


- ; and 
Patriarchs, had Wealth enough, tho' they were not Members of any 2 


tate that 


L OW 
This is founded upon the falſe Hypotheſis of Mr. Hobbes, that A State of Nature is a State of War. But that civil Societies 


are not always free from theſe Inc j ? . 
WE - are neither 126 pa bs n 2 ſeveral Nations of Aga, Africa, America, and even Europe, which 
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100 
Finilima inter ſe, nec ledere, nec violare : 

Et pueros commendarunt muliebreq; ſæclum, 

Vocibus & geſtu cum balbe ſignificarent, 

Imbecillorum efſe equum miſererier omnium. 

Not tamen omnimodis poterat concordia gigni, 

Sed bona magnag; pars ſervabant fædera caſti; 

Aut genus humanum jam tum foret omne peremptum, 
Nec potuiſſet adbuc perducere ſecla propago. 

At varios linguæ ſonitus natura ſubegit 

Mittere, & utilitas expreſſit nomina rerum, &c. 


Then Man was hard, as hard as Parent. Stones, 
And built on bigger and on firmer Bones. 


Contented they with the poor eaſy Store 


That Sun and Earth beſtow'd, they wiſh'd no more, 


Soft Acorns were their firſt and chiefeſt Food. 
When thirſty, then did purling Streams invite 
To ſatisfy their eager Appetite. 


They knew no Uſe of Fire to dreſs their Food, 
No Cloaths, but wandred naked thro' the Wood. 
They liv'd in ſhady Groves, and Caves confin'd 
Were Shelter from the Cold, the Heat, and Wind. 
No fix*d Society, no ſteady Laws, 

No publick Good was ſought, no common Cauſe. 
But all at War, each rang'd, each ſought his Food 
By Nature taught to ſeek his private Good. 
Then to renew fail Man's decaying Race, 

Or mutual Luſt did prompt them to embrace, 
Or elle the greater Vigor of the Male, 

Or ſome few treacherous Preſents did prevail; 
Some Acorns, Apples ſome, ſome Pears beſtow, 
The Thing the ſame, the Price was leſs than now. 


For thoſe Yth? dead of Night did oft moleſt, 
And lengthen into Death their lumbering Reſt. 


The moſt they dreaded was the furious Beaſt, 0 


But when they built their Huts, when Fire began, 


And Skins of murther'd Beaſts gave Cloaths to Man; 


When One to One confin'd in chaſte Embrace 
Enjoy'd feweet Love, and ſaw a num'rous Race; 
Then Man grew ſoft, the Temper of his Mind 
Was chang'd from rough to mild, from fierce to kind. 
For us'd to Fire, his Limbs refus'd to bear 

The piercing Sharpneſs of the open Air : 

Luſt weaken'd him, and the ſweet playing Child 
Tam'd his wild Sire, and into Peace beguil'd. 
Then Neighbours by degrees familiar grown, 


Made Leagues and Bonds, and each ſecur'd his own. 


And then by Signs, and broken Words agreed, 

That they would keep, preſerve, defend, and feed 

Defenccleſs Infants, and the Female Train; 

A Right which Pity urg'd them to maintain. 

Tho? this fix'd not an univerſal Peace, 

Yet many kept their Faith, and liv'd at Eaſe ; 

Or elſe, almoſt as ſoon as it began, | 

The Race had fall'n, this Age n&er ſeen a Man. 

Kind Nature Power of framing Sounds affords, 

And theſe at length Convenience turn'd to Words, 
Mr. Cx EER. 


We have much the ſame Story in Proſe from 
Diodor. Sic. Lib. i. c. viii. They tell us, that Men at 


Vid. Ovid, Metamorph. Lib. i. v. 107. Firg. Georg. xi. v. 


At novitas mundi nec frigora dura ciebat, 
Nec nimios &ſtus ; nec magnis viribus auras. 


Of the natural State of Man. 


Boo II. 
their firſt Origin led an irregular Life, in the Man. 
ner of Beaſts ; ſcattering themſelves about in Search 
Food, which was preſented them by the ſavoury Herb. 
and the Fruits which grew of their own Accord, 5% 
being infeſted on every Side with the wild Beaſts, | 
learnt, by Uſe, the Security of mutual Aſſiſtance , ay 
being ford by Fear to unite in Society, they came gd. 
quainted by degrees with their Similitude of Figure and 
Shape. The firſt Men, before any Inventions of Con. 
veniency and Uſe, ſupported ”m_ with great Labon- 
and Trouble; being, as yet, deſtitute of Cloaths and 
Dwellings, unaccuſtom'd to the Relief of Fire, and 
Strangers to all feet and regular Food, Being io. 
norant of Stores and Proviſions, they neglected to ſecyr, 
fo much of the Fruits of the Earth as was requiſite for 
neceſſary Suſtenance. And thus many periſd in the 
Winter by Hunger and Cold. But being afterway; 
inſtrufted by gradual Experience, to ſpend tbat arp 
Seaſon in Caves, and to lay up a Stock of Neceſſaries, 
and finding out the Uſe of Fire, and other Comforts and 
Supports, they, began to introduce many Arts, and ma. 
ny Advantages of living. Add, Lib. i. Chap. xlii. 
Cicero pro P. Sectio. bo amongſt you does not know 
the Condition of Nature to have been once ſuch, that 
Men, in thoſe Days, before the Selilement of natural 
or of civil Laws, wandered ſeparately about the Fields, 
and poſſeſs. d no more than what they could get or ket 
by mutual Force, and Wounds, and Slaughters. New 
between our preſent Way 7 Life, poliſbd with Hu- 
manity and Civility, and that rude and barbary; 
Courſe, the only diſtinguiſhing Marks are Law and 
Violence. Vid. de Invent. Lib, i. 


Euripid. Supplic. 
I praiſe the generous Pow'rs, that fenc'd our Life 
With Rules and Graces from the lawleſs Herd; 
By giving firſt a Soul, and next a Tongue, 
The SouPs Interpreter; and Fruit for Food, 
And kindly Rain to breed a future Store : 
And cloſe Abodes, to ſkreen us from the Rage 
Of threatning Skies; and Sails to wing our Courſe 
To diſtant Shore, to join the Globe in Trade, 
And mix the common Treaſures of Mankind, 


It is a general Cuſtom with the Poets to attribute 
to the Gods the Invention of all Things uſcful 
in human Life. Vid. Oppian. Halieut, Lib. ii. 
v. 16, Se. 

However fabulous theſe Accounts appear, yet 
ſo far the Authors of them were in the right, that 
upon Suppoſition of ſuch an Origin of Mankind ', 
the Face of Nature would have born all theſe Fea- 
tures which we now eſteem ſo monſtrous and ex- 
travagant. In the ſame manner, being ignorant of 
the State of Paradiſe, they pleas'd themſelves in 
making Deſcriptions. of a ſingular and conſtant 
Temperateneſs of Air, and of a ſpontaneous Fer- 
tility of the Earth, in the firſt and the golden Age 
of the World. Becauſe they thought it impoſlible 
that human Race could have been preſerv'd, as ac- 
cording to their Notion they were produc'd, if the 


Weather and the Seaſons had been then as change- 


able and as unſteady as now, and if the Support of 
Food had not been more eaſy to procure 2. And 
indeed, tho? it is clear from the Authority of Scrip- 

ture, 
336. Lacret. Lib. v. 


Nature, whilſt new, no eruel Cold brought forth, 
Nor raging Heats ; nor arm'd the ſtormy North. 


ä ů — 


—_— 


— 


1 Altho' Mankind was never wholly in ſuch a State of Nature as we have deſcribed, yet it is proper to reflect what that State 


would have been, not only to convince us, how great an Advantage we receive one from another, and by that Means induce d“ 
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Cu ay. II. Of the natural State of Man. IOI 


rimitive Mortals, by the divine Di- 
wore, end fiſtance „ artiv'd at a very early 


eſſury Arts (See Gen. iii. 6 
1 r- ) which fn daily improv'd as wandering Swains, never hearing, and never 
2 I : 4 . 3 , 


and Applica- heeding one another. Hobbes has * been lucky enough 
and no * or — been . de- in . the Inconveniences of ſuch a State. Out 
tion NI if no Societies had been ſet on of Society (ſays * he) we are defended only by our 
plora ea every __ had reign'd a ſeparate Prince in /ingle Strength; in Society, by the Strength of all. 
. n Family, and ſuffer'd his Children, when Out of Society no Man is ſure to keep Poſſeſſion F4 
us wn up, to ſcek their Fortunes in a State what bis Induſtry has gain dd; in Society every body 
of 8 Liberty. And then we might pronounce is ſecure from that Danger. To conclude, out of So- 
of all Mankind, as Euripides does of the Cyclops, ciety we have * the Tyranny of Paſſions, * War, 
they id be | 6 Fear, Poverty, Filthineſs, Barbarity, Igno- 


Neu Js, dxier d d dee ddν 


* De Cive, Ch. x. F. 1. 


— 


; ve and Sociableneſs, but alſo becauſe it may happen, that every Man may be reduced to this Extre- 
= 3 = in Part. Such, for Inſtance, is the Caſe of an Infant left in a Deſert, where no Man paſſes ; and if 
1 Infant who is thus forſaken, lives to grow up without any human Aſſiſtance, he'll repreſent to us perfectly that State of 
— we are now ſpeaking of. Nay, a Perſon at Man's Eſtate, who by a Shipwreck, or ſome other Accident, is caſt upon 
an Iſland uninhabited, will find himſelf but in a certain Degree of that State of Nature, becauſe he preſerves the Remembrance 
of Arts, and other Conveniences of Life, by the Help of which he may more KT provide for his Neceſſities. I have taken 
this out of the Academical Diſcourſe of our Author, De flatu hominum Naturali, F. 5. 


1 Thi ars from this Expreſſion in the firſt of thoſe Texts, And God made Coats of Skins, and cloathed them ; which, ac- 
** py. opens Style, gnißes, that God taught them to make them; for otherwiſe how could the firſt Men, who were 
deſtitute of all neceſſary Inſtruments of Iron, and before there was any Cuſtom to kill Beaſts, in ſo little a Time find out that 
Invention, and bring it to any Perfection by their Induſtry ? From hence we may infer, in my 1 that Divine Providence 
inſtructed them in ſeveral other Things which were as neceſſary for human Life, and no leſs di cult to find out. So God ha- 
ving commanded our firſt Parents to fl the Ground, and get their Bread by the Sweat of their Brows or to that End, he farther 
taught them the Nature of the Grain, the Time of Sowing, and the ner of Plowing and making Bread ; which Things 
they could not have diſcovered of themſelves, but by long Experience, and much Reflection. The Hiſtories of Greece tell us, 
that the ancient Inhabitants there, having loſt the Uſe of Corn, I know not by what Accident, lived upon Acorns and wild 
Fruits, before the Uſe of Husbandry was reſtored among them; whereas the Sacred Hiſtory tells us, that Adam's eldeſt Son 
was an Huſbandman, which ſhews, that the Art was well known before; and conſequently, ſo was the Uſe of Iron; for tis 
not neceſſary for us to underſtand what the Scripture ſays of Tubal-Cain, Gen. iv. 22. that he was the Inventor of Iron ; for we 
may ſuppoſe the more ſimple Uſe of that Metal was before diſcovered, and that T; ubal-Cain firſt improv'd the Art of a Smith; 
for 'tis {aid only that he poliſhed all Works of Braſs and Iron. As to Fire, the Invention of it amon the Greeks was looked upon 
as ſuch a conſiderable Thing, that they feigned that Prometheus brought it down from Heaven. Tis related of the Inhabitants 
of the Canary and Philippine Iſlands, and of an Ifle of China, called Los Fordenas, that they knew nothing of Fire 'till the Spa- 
iards arrived there; and perhaps they had been in this Ignorance many Ages, neither their own Ingenuity, nor any Chance, 
having been able to ſettle among them the Uſe of ſo neceſlary a Thing. See Geo. Hornins de Origin. Gent. American. Lib. i. 
Ch. viii. Lib. 1i. Ch. ix. We Tad alſo, that ſeveral Nations have been ignorant a long time of the Uſe of Iron, tho' they had 
Mines of that Metal in their Country. We muſt then acknowledge, that the firſt Men were early inſtructed by Divine Provi- 
dence in theſe Sorts of Things, and many other Neceſſaries of Life. And if a long time after we diſcovered ſome People amon 
whom the Ule was loſt, *twas either becauſe a barren Region fell to their Share, or becauſe they were forc'd by the irreſiſtible 
Violence of their ambitious Neighbours, precipitately to fly into a diſtant uninhabited Country, where they wanted all the In- 
ſtruments of "Tillage, uſed in the Places they had loſt ; or becauſe ſome Colony going to ſettle itſelf in a foreign Country, neg- 
lected to carry hole Kinds of Inſtruments, or accidentally loſt them by the Way, after which *twas very hard to recover them, 
becauſe Traſfick was not yet ſettled. Nevertheleſs, ſome have endeavoured to ſupply this Defect, by making uſe of other Mate- 
rials for the ſame End. Thus ſeveral People of America uſe, inſtead of Iron, Oyſter ſhells, the Bones and Teeth of ſome 
Creatures, Canes, and ſuch like things. See Dapper's Deſcription of America. This is alſo taken out of our Author's Trea- 
tiſe quoted in the foregoing Note. | 


* Our Author ought not to have approved Mr. Hobbes's Words ſo generally, as Mr. T:tius has obſerved ( OZ/. 460, 461.) as 
I ſhall ſhew in this, and the following Notes. And firſt, what Mr. Hobbes ſays is not abſolutely true; for what hinders but in 
a State of Nature — may join together in their own Defence? I own, that ſuch a Protection, tho' founded upon an united 
Force, is not comparable to what is found in a well regulated Society; but this may in ſome meaſure be ſufficient to guard us 
from the Inſults that we are liable to in a State of Nature, becauſe tis not likely that we ſhall be attacked by ſo great a Num- 
ber of Enemies at one time ; for it often happens in a Civil Society, that private Perſons are oppreſſed by the F orces of the 
whole Body, an Inconvenience not to be feared in a State of Nature. 


3 This is to carry Matters too far. According to the Circumſtances of Time, Place, Perſon, Neighbourhood, Ec. this 
might be fear'd more or leſs ; but Men alſo might be impeach'd in a State of Nature, as well as in Civil Society. And here 
he would be ſure to enjoy the Fruits of his Induſtry ; whereas the wretched Subjects are often fleec'd by bad Princes. 


This he ought alſo to have proved; for why ſhould our Paſſions have greater Command of us then? Are Men leſs Men by 
living in a civil Society? Or have they fewer Objects or Occaſions capable of exciting the Paſſions ? Nay rather, have they not 
more? If the Fear of Puniſhment keeps the People to their Duty, it will make a like Impreſſion upon the great ones, and Per- 
ſons of Quality, but they eaſily find out Ways to evade the Laws; for thoſe in whom the Paſſions reign with the greateſt Fury, 
and in a manner moſt prejudicial to Society, are, beyond Contradiction, theſe Perſons in Authority, of which we can't find any 
Examples in a State of Nature, nor can there be any in a Condition of doing ſo much Miſchief. 


5 Wars are not a neceſſary Conſequence of a State of Nature, and our Author proves it a little lower, $. 5. againſt Mr. 
Hobbes. There would be doubtleſs ſome Wars, but neither ſo furious, nor ſo cruel, nor with ſuch great Armies, as to lay 
waſte large Provinces and great Kingdoms. 


5 There want not Means to ſuppreſs or diminiſh this Fear. See what is ſaid Lib. vii. Ch. i. F. 7. And in Civil Govern- 
ments is there not often more Reaſon for terrible Apprehenſions from Princes and their Miniſters ? 


7 Labour and good Huſbandry would eaſily furniſh us with all thin neceſſary for Life. None but Sluggards and Prodigals 
would fall into Poverty, and this often happens in civil Societies. Riches are not always neceſſary to render Life ha Py 3 and 


ſuppoling they were, Abraham, and the oth 1 | , 
fubbheg 3, oy ns 1 raham, and the other Patriarchs, had Wealth enough, tho' they were not Members of any State that 


* This is founded upon the falſe Hypotheſis of Mr. Hobbes, that A State of Nature is a State of War. But that civil Societies 
are not always free from theſe Inconveniences, appears from ſeveral Nations of Afa, Africa, America, and even E urope, which 


care neither leſs miſerable nor barbarous for having a King. 
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rance, and Wildneß; in Society we have the Sway of 
' Reaſon, * Peace, Security, Riches, * Decency of 
Ornament, Company, Elegancy, Knowledge, and Be- 
nevolence 2. And I believe there cannot be a more 
effectual Way found out to ſilence the Complaints 
and Murmurs of the common People, when they 
pretend to find fault with the Miſcarriages and the 
Impoſitions of the Government, than it we would 
lay before them a true Proſpe& of the Miſery and 
Confuſion which attends a natural State. Which 
Trouble thoſe Perſons had certainly a right Notion 
of, who brought into a proverbial Saying, * That 
unleſs there were ſuch Things 
Juſtice, Men would infallibly devour one another. 

III. What kind of Rights attend Men in a State 
of Nature we may eaſily gather, as well from that 
Inclination common to all living Things, by which 
they cannot but embrace and practiſe, with the 
greateſt Readineſs and Vigor, all poſſible Ways of 
preſerving their Body and their Life, and of over- 
coming all ſuch things as ſeem to drive at their 
Deſtruction ; as from this other Conſideration, that 
Perſons living in ſuch a State are not ſubject to any 
Sovereignty or Command. For from the former 
Reflection it follows, that Men plac'd after this 
manner in a natural State, may uſe and enjoy the 
common Goods and Bleſſing, and may act and pur- 
ſue whatever makes for their own Preſervation, 
while they do not hence injure the Right of the 
reſt. From the latter Suppoſition it is clear, that 
they may uſe not only their own Strength, but their 
own Judgment and Will (provided 8 for m'd 
and guided according to the Law of Nature) for 

uring their own Defence and Safety. And in 
this Reſpect likewiſe, the State we are treating of 
has obtain'd the Name of natural Liberty; inaſmuch 
as, antecedently to all human Pact and Deed, eve- 

Man is conceiv'd to be perfectly in his own 
** and Diſpoſal, and not to be controlPd by 
the Pleaſure or Authority of any other. On 
which Account too, every Man may be thus ac- 
knowledg'd equal to every Man, ſince all Subjection 
and all Command are equally baniſh*d on both 


Comp. Polyb. Lib. iv. Ch. xlv. where he relates the Miſeries of the Byzantines, occaſion'd by their endleſs War with the 


Thracians. 


Of the natural State of Man. 


in the World as Courts of 


Book II. 
Sides. According to this Temperament, we ought 
to correct and explain thoſe Aſſertions laid down 
by Mr. Hobbes, in the Beginning of his Book D, 
Cive, That the firſt Foundation of natural Right, i, 
the _—_— which each Man hath to preſerve, as far 
as be is able, his own Life and Limbs, and to apply all 
his Endeavours towards the guarding his Body from 
Death, and from Pains. From which it folloys, 
That /ince *tis in vain to have a Right to the End, if 
one has not likewiſe a Right to the Means , therefore 
every Man has a Right of uſing all Means, and of 
doing all Actions, without which he cannot defend and 
enſure himſelf. But now ſince in a natural State no 
Man is ſubject to another as to a Superior, to whoſe 
Pleaſure his own Will and Judment ſhould be ſub. 
mitted, hence every Man is by natural Right a Judge, 
whether the Means which he uſes, and the Aftinn; 
which he performs, are neceſſary to the Preſervation of 
his own Life and Limbs, or not: For altho' in this 
Caſe one Man ſhould pretend to give Advice to 
another, yet the other not having ſubjected his 
Will and Judgment to his Controul, may ſtill judge 
of this Advice, whether it be proper and expedient 
to be follow'd, or not. And therefore he may 
perhaps do according as he was advis'd, but then ir 
will not be for the fake of the Counſellor, but be. 
cauſe he himſelf approves of the Propoſal ; and con- 
ſequently he will at laſt act by the Determination ct 
his own Judgment. From all which he concludes, 
That Nature has given to every one a Right to al| 
things; that is, in a mere natural State, or befor: 
Men had bound themſelves to one another by any Cove. 
nants, it was lawful for every one to do all thing; 
whatſoever and = whomſoever he plead; and 1 
poſſeſs, uſe, and enjoy all that he would or could. 
Mbence it may be underſtood, that in a State of Na. 
ture, Profit or Utility is the Meaſure of Right. Which 
Notions, however paradoxical they appear at firſt 
View, yet no Man can fairly draw from them a Li- 
cenſe of doing any Thing to any Perſon, who conſi- 
ders that Hobbes, even in this State of Nature, ſup- 
poſes a Man ſubject to the Laws of Nature, and 
to the Government of ſound Reaſon. But ſince 


ſuch 


1 Whence come thoſe Monſters of Ambition, Covetouſneſs, Pleaſure, Cruelty and Inhumanity, 
the Courts of Princes, and whoſe contagious Examples ſpread almoſt always to their Inferiors ? 


which ordinarily reign in 
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* The horrible Perſecutions which the Subjects ſometimes ſuffer, and the bloody Wars which often harraſs the moſt flouriſh- 
ing States and Empires, prove, that Peace and Tranquillity do not more ordinarily reign in civil Societies, than in the Sate 
Nature, where it could never be troubled in ſuch a manner, as to hurt, at the fame time, a great Number of Perſons. We do 
not know, — leaſt, in a State Nature, the Madneſs of Law Suits, and the Chicanery to which the Laws themſelves frequent- 
ly give Occaſion. 

4 y How comes it to paſs that we ſee ſo many Families reduced to Beggary, and ſo many Subjects ruin'd by Pxtor- 
tion ? 

+ Under theſe fine Names are often hidden Vanity, Weakneſs, Folly, Pedantry, irregular Paſſions, and artful Intrigues. 
There is no good thing that can be ſecured to us by Society, but it may have place in a State of Nature. Further, this Beauty, 
Politeneſs, and Pleaſures of Life, of which Men boaſt fo, are found only in t Cities; the ruſtick Behaviour is ſtill kept up 
every-where in the Country, in the moſt civilized Kingdoms. Let us then, by way of Concluſion, make an exact Parallel b:- 
tween the State of Nature and civil Society. Experience teaches us, that, contrary to the natural Appointment of the Creator, 
and thro' Man's Corruption, both States are often unſociable and unhappy ; but Civil Government being a proper Means to 
reſtrain the Malice of Men, the Civil State, without Contradiction, may be more ſociable and happy than the Srate of Natur: ; 
but then we muſt ſuppoſe the civil Society to be well governed, otherwiſe, if a King abuſes his Power, or devolves the Manage. 
ment of civil Affairs to Minifters both 2 and vicious, as it often happens, a Givi/ State is then more unhappy than tis 
State of Nature; which appears by the Wars, Calamities and Vices which f. ring up from ſuch Abuſes, and from which th: 
State of Nature would be free. See what Mr. Locke ſays in his ſecond Treatiſe of Civil Government, Chap. i. 5. 10. and 
Chap. xviii. f. 17. near the End. It fignifies nothing to ſay, that the Evil which e at one time is compenſated by the 
Good accruing at other times, from the Eſtabliſhment of Civil Society. For it is ſufficient that the Evils be to great aud fie. 

uent, as to make us doubt, whether, if duly weigh'd, they do not over-balance the Good. Beſides, we may, with «qual 
— ſay the ſame thing of che Inconveniences of natural Li For theſe would not ſubſiſt in all Times and P1:ces: 
they would be ſometimes ter, or leſs ; and leave Intervals ſufficient to let Men taſte all the Sweets of Independance, :.; wel 
as prevent them from 122 of chuſing themſelves a Maſter for their Protector. This, at leaſt, is more than enough 50 
ſhew, that Hobbes, and our Author too, far exaggerate the Advantages of Civil Society over a State of Nature. 

5 *Tis a Proverb of the Fewi/s Doctors. See Grotius, Lib. i. Chap. iv. F. 4. num. 2. | 

F. 111. * Mr. Hobbes, as he himſelf ſays in a Note upon 5. 1. of the ſecond Chapter, underſtands by right Reaſon, aot 5 
molt do, the infallible Faculty, but the Power of reaſoning, i. e. the proper and true Arguings which every one makes up 
his own Actions, ſo far as they conduce to the Advantage or Detriment of other Men. If we aſk him what is this true Ks 
ſoning, he will anſwer, It is founded upon the Principles laid down in the foregoing Chapter, F. 2, 3, 3, 5, 6, and 7. . e up 
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chat it was never granted or intended 
3 ſuppoſe ſome Man ſhould be ſo 


extravagant as to endeavour the putting it in Pra- 


WE 72icc, it's plain his Experiment would turn, in a 


; er, to his own Prejudice and Miſchief, 
2 only fair Senſe of Hobbes's Principle is 
this ; the Things which make for the Preſervation 
/ ature has laid in common, before they 
have divided them amongſt themſelves by Cove- 
nant: And he that has no Superior may, by the 
Direction of his own beſt and ſoundeſt Reaſon, do 
any thing that is truly conducible to his laſting, Safe- 
ty. But if that Philoſopher really intended his 
Words with the ſame Har ſhneſs, and the ſame groſs 
Appearance which their Countenance bears, and to 
reject our kind and favourable Interpretation, the 
Fault is his own, and let him ſhift how he can to 
eſcape the perpetual Cenſure and Reprehenſion of 
wiſe Men. This is evident, that the Author of the 
Theologico- Political Treatiſe, who goes commonly 
by the Name of Spinoza, has deſcrib'd that Right of 
all Men to all Things which attend a natural State, in 
moſt horrid and barbarous Terms ; and therefore it 
may not be improper to take the Trouble of diſcuſ- 
ſing his Notions on the Point. By the Right and 
Inſtitution of Nature, he underſtands nothing elle, 
but the Rules of the Nature of every individual Thing, 
according to which we conceive every one of them to be 
uaburally deter min d to a certain Manner of Exiſtence 
and of Operation. For Example, Fiſhes are natu- 
rally determin'd to fevim, and the bigger of them to eat 


y | the leſſer ; and therefore Fiſhes, by the higheſt natural 


Right, poſſeſs the Water; and by the ſame Right, the 
larger Kinds of them prey on the ſmaller. Here it is 
obſervable, that by the Term of Right he does not 
expreſs any Law directive of an Action, but only 


f the Power of acting *, and what may be done 


without Injury; and that therefore *tis by no means 
a fair Concluſion, that one ought neceſſarily to do 
all thoſe things, which one has * a Right of doing. 
Farther, as it is an improper Acceptation of the 
Term of natural Law, to make it denote that ac- 
cording to which every thing acts by a certain and 
determinate Manner; ſo is it likewiſe improper to 


| apply the Name of Right to that Power and Man- 


ner of acting which appears in irrational Beings : 
For he alone can be truly ſaid to have a Right of 
acting, who acts on previous Reaſon and Delibera- 
tion, He ds to tell us, That Nature, abſolute- 
ly conſider'd, has the higheſt Right of doing whatever it 
can; that the Right of Nature extends itſelf as far as 


be Power of Nature: For the Power of Nature is 


the very Power of God, who hath the higheſt Right to 
all things, Here, if by Nature abſolutely confider d, 
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he * means GOD in Conjunction with all created 
Things, we grant his Aſſertion, and willingly ac- 
knowledge in Go the higheſt Right to all Things, 
yet ſuch a Right as is ſuited to the Perfections of 
his Eſſence. But if by Nature he underſtands the 
Univerſity of created Beings, as contradiſtinguiſh'd 
to the Creator, then we may deny the Power of 
Nature to be the Power of Gop himſelf, or that 
theſe two Powers have the ſame Latitude and Ex- 
tent. The Power of Nature is indeed produc'd by 
GO p, but not in ſuch a Manner as to exhauſt all 
the Power of the Divinity, but to contain itſelf 
within the Bounds preſcrib'd by its Author. His 
next Inference runs thus: Since the univerſal Pocber 
of all Nature is nothing elſe but the Power of all the 
Individuals taken together, it follows, that each Indi- 
vidual has the higheſt Right to all things that it can 
compaſs, or that the Right of each Individual extends 
itſelf as far as the determinate Power of the ſame Indi- 
vidual. But *tis beyond me to apprehend the Con- 
cluſiveneſs of this Argument, The Power of all Na- 
ture is the Power of all the Individuals together, there- 
fore each Individual has the higheſt Right to all things. 
For 1s 1t not rather true, that each Individual has a 
certain and definite Share or Portion of Right; and 
that therefore no particular Individual can fairly ar- 
rogate to itſelf that Right which is proper to all, as 
they make up one univerſal Nature? He adds, 
And becauſe it is a ſupreme Law of Nature, that 
every thing endeavours, as far as it is able, to conti- 
nue in its own State, and this not with any regard or 
reſpect to other things, but only to itſelf ; hence it fol- 
lows, that each Individual has the higheſt Right to 
this Advantage; that is, to exiſt and to operate as it 
is naturally determin d. Here, beſides that Law of 
Nature is us'd in an improper Senſe, it is appa- 
rently falſe, as to Men at leaſt, that their Nature is 
ſo determin'd, as to make them endeavour their own 
Preſervation and Continuance * with reſpe& to 
themſelves only, without any Care or Conſideration 
for others. Properly ſpeaking, thoſe things are 
ſaid to be naturally determin'd, which are tied to an 
uniform Method of acting, and are fo contradi- 
ſ{tinguiſh'd to free Agents: And therefore Men, as 
to thoſe Actions which are left to their own Gui- 
dance and Direction, are determin'd to certain 
Ways and Courſes, not by Nature, but by ſome 
Law; and conſequently they are not preſently in- 
veſted with a Right of doing all things within the 
reach of their natural Powers and Abilities. But 
the Vanity of ſuch Reaſonings will more fully ap- 
pear, if, diveſting them of their dark Turnings and 
Intricacies, we thus clearly propoſe them: Go p has 
the higheſt Right to all things; the Power of Na- 
ture is the Power of Go p, therefore Nature has a 
Right to all things: But the Power of Nature is 
the Power of all the Individuals together ; therefore 


e Perſon, with whom he makes a Bargain, or 
tion, which we know in Conſcience not to be ſo. 


in Sweden in 1672, there is nothing of this Confutation of 
the Words are placed as we find them in this Engliſb Edition, 
Sequel of the Diſcourſe, and the Deſign of the 


* In Reality, the meer 


we can lawfully do it, if we will ; at leaſt, 
and the ſame Thing. 7 2 n 


5 We may ſee 
feft. What he calls God is not 


on the State of War, wherein he ſuppoſes all Men to be naturally one againſt another ; a falſe H potheſis, which our Author 
will confute a little lower, F. 5, &c. So that we ſee, that according to 
either well or ill founded. This appears m—_— from what he poſitively maintains, That in whatever Manner a Man deal; avith 

ö Contract, he does him no Injury. See above, Lib. i. Chap. vii. $. 13. If a Man 
lins againſt Go p, or the Laws of Nature, tis, according to him, becauſe we pretend ſomething is neceſſary for our Preſerva- 


Note on Chap. i. F. 10. See alſo that on Chap. iii. $. 27. 
The Words of the Original, in all the Editions of Germany , OR 3 3. 7 


r. Hobbes, all is reduced to every Man's Judgment, 


and Holland (for in that which the Author publiſhed at Lunden 


py not excepting that which Mr. He,tius publiſh'd in 1706, 


ut they make a ſtrange Confuſion ; for if we examine into the 


| uthor, we may eaſily diſcern them miſplaced ; for theſe laſt W ; 
* be done without Injury, ought not to refer to the pure Facul f ED r thele ia Words, Aud what 


Laws, which forbid doing an Injury.to any Man, and therefore I have placed it in its right Or 
phyfical Power of doing a Thing, does not prove that we are indiſpenſibly obliged to do it, nor that 


of acting, which may do a | deal 4 Injury, but to the 
er in my Tranſlation. 


what is in Queſtion, that a phyſical and moral Power are one 


inly enough that Spinoſa does not acknowledge a Gov, or ſuch an intelligent Being as is alt th : 
Ring but the World, which he ſuppoſes eternal, and not cant. 1 


* tee F. v. below, and the following Chapter, where Sociability is treated of. 


each 
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each Individual has a Right to all things, Let any 
Man judge whether the Connection in this Argu- 
ment be juſt, or not. Syinaſa very falſly declares, 
That in this Point no Difference ought to be made be- 
tween Men and the other Individuals of Nature; or 
between Men who underſtand and exerciſe Reaſon, and 
thoſe who do not; nor between Men in their Wits, 
and Tools and Madmen, For, as to the firſt Part 
of this Aſſertion, the Queſtion of Right ought not 
to proceed but about the Right of Men. And as 
to the latter Part, altho' ſome Men may have a 
quicker and ſome a ſlower Uſe of Reaſon ; yet who- 
ever has any Uſe at all of that Faculty may at leaſt 
underſtand thus much *, in order to his own Preſer- 
vation he has no Need of an unlimited Right to 
all things, and that therefore ſuch a Right doth by 
no means belong to him. As for thoſe who have 
no Manner of Uſe of Reaſon, *rwould be frivolous 
to diſpu:e about their Right; nor from the unhap- 
py Ci cumſtances of diſcas'd Perſons, can we pro- 
nounc2 any thing about the natural Condition of 
Mankind: Nor is it impoſſible for any one of 
theſe poor Creatures to be preſerv'd otherwiſe than 
by a Right to all things. The Reaſon which he 
ſubjoins is equally vain and fruitleſs. For whatſoever 
any thing ats by the Laws of its Nature, it acts with 
the highejt Right; inafmuch as it atis as it is by Na- 
ture determin'd, and cannot do otherwiſe, Becauſe 
we deny Man when he a&s by the Law of Nature, 
to atfe&t a Right to all things, or to be determin'd 
by Nature to the Exerciſe of any ſuch Right. Spi- 
no/as Concluſion therefore is falſe ; Amongſt Men, 


as they are conſider'd to live only under the Command of 


Reaſon ; he wwho is not come to a Knowledge of Reaſon, 
or who has not yet acquir'd a Habit of Virtue, doth as 


well by the higheſt Right live according to the Laws of 


his Appetite, as he who direfs his Life by the Laws 
of Reaſon : That is, as a wiſe Man has the big beſt 
Right bo all things which Reaſon ſuggeſts, or according 
to the rational Laws of living; ſo an ignorant and 
fenjele/s Perſon has the higheſt Right to all things which 
his Aþj elite affefts, or according io the Laws of 
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the Command and Dominion of Nature, ſuppoſes 
Reaſon in Men; nor are other Laws preſcrib'q 10 
the Sagacious, and others to the Simple. Thoſe 
who are govern'd purely by Appetite, are Subjects 
incapable of Right or Law. But when the Appe. 
tite in Men proceeds contrary to their Reaſon, the 

are ſo far from living by any Right, or by any 
Laws, that they are continually guilty of tranſgref. 
ſing the Laws. The Corollaries which he deducez 
are no truer than the foregoing Propoſitions, T7}, 
natural Right of each Man is not determin'd by ſoyng 
Reaſon, but by Deſire and by Power. For all Men 
are not naturally determin'd to operate according to thy 
Rules and the Laws of Reaſon ; but, on the contrary 
all are born ignorant of all things, and before they on 
attain to know the true and rational Way of living, and 
acquire the Habit of Virtue, a great Part of their Ae 
(altho they have been well educated) paſſes away ; and 
yet notwithſtanding all this, they are in the mean tim 
bound to live, and to preſerve themſelves to the beſt 

their Power ;, and this Obligation is fulfilled by obey. 
ing the ſole Motion of their Appetite, ſince Natur: hay 
yet given them no other Guide, denying them the afty. 
al Power of living by ſound Reaſon ; and therefur, 
they are no more oblig d to live by the Laws of true 
Senſe and Judgment, than a Cat is oblig*d to live by 
ſuch Laws as are proper only to the Nature of a Lit, 
For to make a Man oblig'd to live according to 
Reaſon, it is not neceſſary that he ſhould be nat. 
rally determin*d to act according to the Laws of 
Reaſon, that is, that he ſhould not be able to ad 
otherwiſe ; but it is ſufficient that he has ſo much 
natural Power, as may enable him to abſtain from 
bringing Injuries and Troubles on other Men, than 
which nothing in the World can be more eaſy, 
Neither is the Manner and Method of preſerving 
himſelf ſo very difficult and Jaborious, as to make 
him ſtand in need of a Right to all things, And 
then from him who through Defect of Age is yet 
in abſolute Ignorance, none can require a more ac- 
curate Direction of his Proceedings, than is con- 
ſiſtent with his low Capacity, and his ſmall and 


living by Appetite, But now the natural State, or feeble Efforts of Reaſon. But that what is done in 


1 This is ſo true, that Mr. Hobbes, whoſe Notions, at the Bottom, are not much diſtant from Spine/a's, makes a Neceſity 
to come to ſome Agreements, (which, according to him, are the Foundation of Juſtice) ariſe from this Principle, that it could 
not be poſlible to preſerve ourſelves, by making uſe of that boundleſs Right about eve thing, and againſt all Men. See his 
Book de Cive, Chap. i. F. 11, 13. and Chap. ii. $. 3. Spino/a himſelf, as our Author obſerves at the End of this Paragraph, 
aſſerts, That it is more advantageous to follow the Maxims of Reaſon, than the fimple Deſires of Nature. 

It is ſcandalous, that Men who pretend to be accurate Philoſophers, ſhould deceive themſelves by ſuch Sophiſtry. The 
Terms of Law, Right, and others of this Kind, according to their proper and natural Signification, mean no more than a Rul: 
aſcrib'd te free Agents; that is to ſay, ſuch whom we may 3 capable of knowing that Rule, bound to conform themſelves 
to it, and diſpos'd in ſuch a Manner, as that they are free to follow it, or not. Indeed they always do follow it when they 
act according to Reaſon, and their true Intereſt. As this Rule, conſider'd as ſuch, is conſtant and invariable, it forms the 
Law of Nature, which in itſelf can never ceaſe : Hence it 2 that the Name of Laws, or Law, have been metaphori- 
cally applied, not only to the Motions of Beaſts, but to thoſe of inanimate Beings, when produc'd in Conſequence of a natural 
and unchangeable Order. Thus it is that Virgil, ſpeaking of the Difference of Climates, which produce one thing in one 
Country rather than another, ſays, that Nature has given to each Place its Qualities, as ſo many eternal Laws : 


Continus has Leges LEternaque Fæ dera certis 
Impoſuit natura locis 


Georgic, Lib. 1. Verſ. 60, 61. 
He uſes the ſame Metaphor in ſpeaking of the Bees : 


Magniſque agitant ſub Legibus vum. 
| Lib. 1v. Per/. 154. 
In the ſame Senſe the ancient Philoſophers, _— the Stoics, call'd by the Name of the Law of Nature, whatever was dote 
in Conſequence of the Order of natural Cauſes : Juſt as our modern Philoſophers ſay, that ſuch or ſuch a thing is done ac. 
cording to the Lazvs of Motion, which they deſcribe. But all this phyſical Neceſſity has nothing in common with the mom 
Order in queſtion, to which we ſubmit only through a free Determination of the Will; inſomuch that when we are invincidly 
bent upon a thing, there is no Occaſion, in that reſpect, to ſeek out an Obligation, properly ſo call'd, which anſwers to à Law: 
No wilc Legiſlator will preſcribe ſuch things as Men would do of themſelves, whether commanded, or not; and it would be 
equally contrary to his Wiſdom and Equity to forbid them, ſince his Prohibitions could produce no Effect, however willing Men 
may be to obſerve his Laws. But it is eaty to ſee, that Spinoza, and thoſe who follow his Doctrine, entirely deſtroy the Liber. 
ty of human Actions, and by that means, at the ſame time, overthrow all kind of Right and Morality. It is therefore needle! 
to diſpute with ſuch People, 'till we can agree what is the Subject in Diſpute. We muſt leave them the Pleaſure of believing 
that whatever they do in indulging their Paſſions, they follow more cloſely the natural Law, as they willingly yield to the 1. 
vincible Force of their own Inclinations. | 1 
tha 
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of N n ate of Simplicity may 2 3 
M el or croubleſome to others, Nature * +4 
=" provided, by giving it ſo little ag x. y 1 
2 on, and by commending the Care and Gul 7 
or ic co thoſe of maturer Years. The following In- 
cc is as falſe as the former. Whatſoever there- 


| 3s Lore any one, conſider'd only under the Command and 
"EEE Grid ance of Nature, /oall judge comvement for him- 
=_ ſelf, either by the Direfion of Reaſon, or by the Im- 
„ % bir Paſion, this by the higheſt natural Right 
4%) dere, and may ſeize upon by whatever Means 
. , wheher by Force, or by Fraud, or by En- 
„, or the eaſieſt Way he can think of 3 and, conſe- 
quenily, he may reckon every one his Enemy, who 
d hinder bim from ſatisfying bis Inclinations. As 
ao this, //bence it follows, that the Right and the 
SS 7,/i/tionr of Nature, under which all are Born, and 
the moſt part Live, is averſe to nothing, beſides that 
which none can defire, and which none can binder ; 
not Jo Contentions, not to Hatred, not to Anger, not 
„ Deccit, nor abſolutely io any thing which it's poſſible 
Vs be Appetite to purſue. This Aſſertion, if ap- 
pe to Men, is maniteſtly falſe and abſurd. But 
if it includes all living Creatures, and be meant in 
this Senſe, that there is no Way or Manner of 
Self. preſer vation, which ſome animate Being doth 
not follow and make uſe of out of natural Inſtinct, 
then it is nothing to the Purpoſe ; ſince the only 
Queſtion is, whether Men have ſuch a Right to all 
things, as they may uſe againſt all other Men. But 
that Syingſa intended the latter Senſe, is evident 
from what follows: And no wonder, for Nature is 
not reſtrain'd to the Laws of human Reaſon, which con- 
cern not only the true Profit and Preſervation of Men; 
but, alſo, comprehends an Infinity of other things, which 
fall under the univerſal Order of all Nature, of which 
Man is but a little Part. He afterwards confeſſes, 
that it is more convenient for Men to live accord- 
ing to the Laws and infallible Dictates of Reaſon, 
which point out their true Intereſt and Advantage. 
But then what Occaſion was there for the feigning 
of ſuch a Right, as Man, if he intended to be ſafe, 
muſt neceſſarily relinquiſh ; while other Animals, 
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from Seed, like Cadmuss human Crop, Ovid Me- 


tamorph. Lib. iii. ver. 122, 123. Which Fable is, 
methinks, a very exact Repreſentation of that State 
of Nature, and of that War of all Men againſt all, 
which Mr. Hobbes would introduce; where 


— ——— ſurit omnis turba, ſuoque 
Marte cadunt ſubiti per mutua vulnera fratres. 


Rage hurries all; and in ſo blind a Fray, 
The ſudden Brothers fall a mutual Prey. 


A State of Nature then did never naturally ex- 
iſt, unleſs . qualified, and, as it were, in Part; 
namely, while ſome Party of Men join'd with 
ſome more in a civil Body, or in ſome Confederacy 
like that; but ſtill retain*d a natural Liberty againſt 
all others. (Tho? it muſt be own'*d, that the more 
and the ſmaller thoſe Societies were, into which 
Men at firſt divided, the nearer Approach was made 
to a meer natural State.) Thus of Old, when 
Mankind were parted into diſtinct Families, and 
now ſince they are fallen: into ſeparate Communi- 
ties, thoſe might have been then, and may now be 
ſaid to live mutually in a State of Nature, neither 
of whom obey the others, and who do not acknow- 
ledge any common Maſter among Men. Thus, in 
the primitive Age, when Brethren left their Father's 
Houle, and ſet up particular Families for themſelves, 
independent from any other, then they began to live 
in a natural State, or Liberty. Therefore not the 
firſt Mortals, but their Offspring, did actually ex- 
iſt in ſuch a State. Now a State of Nature thus 
temper'd and qualified, is attended with none of 
thoſe Inconveniences which follow a meer natural 
Liberty, eſpecially if we apply it to publick Com- 
munities: And beſides, it paſſes for the higheſt 
Pitch of Honour amongſt Mortals, by vertue of 
the united Strength of the whole publick Body, to 
acknowledge no earthly Superior. So that Com- 
monwealths, and the Governors of them, may fair- 
ly declare themſelves to be in a State of natural Li- 
berty, while they are furniſh'd with ſufficient 
Strength to ſecure the Exerciſe of that grand Privi- 
lege. Whereas, when Men live ſingly in a meer 
natural State, it is no manner of Pleaſure or Ad- 
vantage to them to own no Superior; inaſmuch as 
upon account of their own ſmall Force and Ability, 


their Safety muſt needs be in perpetual Doubt and 


There are ſome indeed who maintain, with great 
Eagerneſs, that ſuch a natural State either doth not 
at all exiſt, or is not rightly call'd natural; and 
they form their Argument in the following Man- 
ner: Nature inclines Men to an orderly Society or 
Fellowſhip 3 now there being no ſuch thing as Or- 
der without Government, it follows that there can 
be no Society without Government, and that there- 
fore Government or Command ought rather to be 
To ſtrengthen this 
Aſſertion, they alledge the Authority of Cicero: 
* Nothing (ſays he, De Leg. Lib. iii. Chap. i.) is ſo 


Tom. ii Ed. Steph. 


conditionemque nature ( quod cùm dico, 


8 nec domus ulla, nec civitas, nec gent, nec hominum uni wer- 


am & hic Deo paret, & huic obediunt maria, terrægue, & vo- 


P agreeable 


cefl which exerciſe a kind of Right to all things, lie 
2 under no Neceſſity of quitting it for their own Pre- 
— ſervation? Neither indeed could ſuch an abſurd 
Abdication be neceſſary for Man, upon Suppoſal 
= that Nature had inveſted him with the ſame 
* Right. : 
a they IV. We are ready to acknowledge it for a moſt Danger, 
ns the certain Truth, that all Mankind did never exiſt to- 
phon, gether in a mere natural State: Inaſmuch as, upon 
* the divine Authority of the Scriptures, we believe 
all human Race to have proceeded from one origi- 
nal Pair. Now it's plain that Eve was ſubject to 
uam, Gen. iii. 16. and thoſe who were born of 
theſe primitive Parents, and fo on, did immediate- 
ly fall under paternal Authority, and under Fami- 
ly Government, But ſuch a State might have be- 
: tailen Mankind, if, as ſome of the Heathens be- ſtil'd Nature than Liberty. 
liev'd, they had, in the Beginning of their Being, 
leap'd out of the Earth like Frogs, or had come up 
as done 5 | 
one ac bg | 8 
0 WW F. rv. ! The three Sentences followin , in my O nies, are unfit] ed, and : i 
by 4 Age Liberty, And when o Old 1 among In — =” On. tho 
huld be ; 
Men See Plato concerning this whole 6. Lib. z. inning. P. 
Fiber n and Ariſtotle's Politicks, 7. i. I E Pars An 
— . N f He means by it the Law. : Theſe are his Words: Nihil porro tam aptum eft ad jus, 
the u- 2. a me dici, & nihil aliud intelligi wvolo ) quam a4 eee fin 
: mM genus Hare, nec rerum natura omnis, nec ipſe mundus poteſt. 
thi : | num vita juſſis ſupreme legir obtemperat. 
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agreeable to the Right and to the Condition of Nature, 
as Government : Without which no Houſe, no State, 
no Nation, not human Race in general, not the uni- 
verſal Nature of Things, not the World itſelf could 
ſtand. For the World obeys Go p, and the Seas and 
the Earth obcy the ſuperior Frame of the World, and 
the Life of Man is led in Conformity to the High and 
the Sovereign Law. Hence they bring a general 
Accuſation againſt Mr. Hobbes, tor feigning ſuch a 
State under the Name of Natural, as is unworthy 
of human Nature, and more agreeable to that of 
Beaſts, who arc ignorant of Reaſon and of Speech. 
For that all Men have a Liberty of doing, of de- 
firing, of poſſeſſing all Things, no Reaſon, no 
Nature, truly and rightly judging, can adviſe. Such 
Inclinations may indeed flow from depraved Na- 


ture, but cannot be the Dictates of right Reaſon, 


which, by deſiring Society, doth, at the ſame time, 
deſire an Order in Society, and by that means cuts 
off all ſuch licentious and irregular Motions. For 
what Order can be conceiv'd without tending to 
ſome firſt and principal Point ? This firſt and prin- 
cipal Point muſt be Government, or the ſovereign 
Power in Society, without Regard to which, no 
Society can be deſir'd by thinking and ſpeaking 
Beings, Nature itſelf inſtructs us, that Govern- 
ment is eſſential to all Society; but that ſuch a Li- 
berty as excludes all Government, tends to unnatu- 
ral Confuſion. Add. Bæcler ad Grot. Proleg. 

What may be return'd in anſwer to all this Pro- 
ceſs of Argument, is clear from the preceding Do- 
ctrine. A meer natural State is a Repreſentation 
of Mens Condition abſtracted from all human In- 


ſtitution, but doth not ſuppoſe that Nature intend- 


ed Man for ſuch a Way of Life. For by the 
ſame Allowance of Expreſſion, an entire Ignorance 
of all things may be ſaid to be natural to Man, or 
to be born with him; without implying any ſuch 
thing as that it ſhould be repugnant to Nature for 
Mien to acquire very high Degrees of Knowledge. 
Beſides, we have been ſo cautious as to attribute no 
ſuch natural Liberty to Man, as ſhall be exempt 
from the Obligation of natural Law, or of divine 
Commands. But ſuch a Liberty as excludes all 
human Sovereignty and Superiority cannot be ſaid 
to contradict Nature, any more than it can be ſaid 
to reach as far as Infinite itſelf. Government in- 
deed is Natural ; that is, it was the Deſign of Na- 
ture that Men ſhould conſtitute Governments 
amongſt themſelves. But this doth not make it 
leſs Natural, that he who himſelf bears the ſu- 

reme Government and Command amongſt Men, 
ſhould himfelf be exempt from all other human 
Command, and, in that Senſe, ſhould enjoy a natural 
Liberty: Unleſs in the ſame Order we can fancy 
ſomewhat before the firſt, ſomewhat ſuperior to the 
Supreme. Upon the ſame Account it is in general 


* 7ſt as Oppian deſcribes the State of Fiſhes, Halieut. Lib. ii. 


In mutual War they ſwim, and mutual Hate, 

The Weak, the Strong, the Smaller feed the Great: 
Deſtructive Rage boils in the reſtleſs Flood; 

Fach frights and fears, purſues and is purſu'd. 


Book I 


very agreeable to Nature, that he who hath no { on 7 


Lord or Maſter ſhould govern himſelf, and his 
Actions, by the Guidance of his private Reaſon. 
V. There is a Diſpute of much greater Cong. 


quence, whether this natural State, in regard to 70 


other Men, bears the Semblance of War or c 


Peace : Or, which comes to the fame thing, whe. 


ther they who live in a State of Nature, that i; un 
who do neither obey one another, nor own a com. = 


mon Lord, ought to be reckon'd Enemies among 
themſelves, or quiet and peaceful Friends? And 
here our firſt and chief Buſineſs muſt be to examine 
the Opinion of Mr. Hobbes, who as he calls hi, 
meer natural State not a ſingle War, but a War of 
all Men againſt all; ſo he maintains, that whe, 
ſome Men have agreed to enter into Society, t 
immediately quit their hoſtile State in regard to one 
another, but ſtil] continue againſt all the reſt of the 
World. Thus in his Book de Cive, Chap. ix. .; 
Every Man is an Enemy to every Man whom ,he i. 
ther ſerves nor obeys. ( He ought to have added, 
and with whom he has no common Maſter.) And 
again, Chap. xiii. $. 7. The State of Commonzwealth, 
amongſt themſelves, is Natural, that is, Hoſtile. Aud 
tho they ceaſe io fight, yet this Intermiſſion muſt nt he 
calPd a Peace, but a Breatbing-time, during which 
each Enemy, obſerving the Motions and the Counte. 
nance of the other, rates his Security, not by Cie. 
nants, but by the Strength and Deſigns of his Advy- 
ſary. (He ſhould have added, and by bis oy 
Force.) He adds, in his Leviathan, Chap. xii 
That War conſiſts not in Battle only, or the Al 
Fighting, but in a Tratt of Time wherein the Will ij 
contend in Battle is ſufficiently known : And that there. 
fore the Notion of Time is to be confider'd in the Ne. 
ture of War, as in the Nature of Weather : For, a 
the foul Weather lieth not in a Shower or two of Ruit, 
but in an Inclination thereto for many Days together ; 
ſo the Nature of War conſiſts not in actual Fightin, 
but in the known Diſpoſition thereto, during all tl: 
Time there is no Aſſurance to the contrary, Nor in- 
deed was Mr. Hobbes the firſt Inventor of theſe No- 
tions; for we meet with ſomewhat much of the 
ſame Strain in Plato's firſt Book of Laws; where 
Clinias, a Cretan, in giving the Reaſons why the 
Lawgiver of that Country introduc'd a great Num. 
ber of Ordinances in reference to military A fairs, 
concludes : By which Conduct he ſeems to me 1 
have accus'd many Men of extreme Folly and Ignorant, 
in their not being ſenſible, that all Cities are in a per- 
petual War with all, And that which we call Peace i 
no more than a bare Name, while, in Reality, Natur: 
has ſet all Communities in an unproclaim'd War « 
gainſt each other. 

We may obſerve, by the way, that ſome * Au. 
thors have given a very unaccurate Explication of 
this great Queſtion ; while they tel! us, that by a 


And hence the ſcaly Tribes, with wakeful Eyes, 
Still watch, and live, and die upon Surprize. 
Unfix'd, unwearied, all their = they ſtray, 
In Hopes, or Fears, to find, or prove a Prey. 


See Chap. 3. F. 13, and 16, following, at the Beginning. 


_— — 


$ v.** Plato's Words are, *Ayoiap d Ae. d namtyvera r may, ws d way Snriviuy, zn νẽjn de, mig eie Furt 
Vs der ces d i mals , . jy d ⁰ν ei TAG F dv $pamoy j,. ν wiver Seta, TH J kh m 
ce, N Ts Te; 44 TIAeuaey EringuxTay N Quory 41). De Legibus, Lib. i. princ. 

3 I have at laſt diſcover'd that our Author here means Chriſtopher Beeman, who has undertaken to defend and explain the 
Syſtem of Hobbes, in a Book entitled, Meditationes Politice, printed ſeveral times at Frankfort upon the Oder, where this A. 
thor was then Profeſſor of Hiſtory and Politics. I had a Suſpicion that the Quotation was taken from this Work ; but to be 


convinc'd of it, I procur'd the Book, and have tranſlated the 
man's Book, Cap. iv. F. 4. p. 49. Edit. 1693. 


ords from the Original. The Reader may ſee them in M. Bact 
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Cray. II. 
” ate is underſtood that Condition by which 
1 pa 5 to live ſingly, or out of Society; 
and that this is a State of War, that is, of Inclina- 
tion to poſſeſs what another hath, and to drive the 
Owner from it; fo that their whole Meaning 
amounts to this, that if Men liv'd without all So- 
EP cicty, they would be enga 'd in a perpetual Quar- 
ere; or, if Men did not lead a ſocial Life, they 
would continue in a State of endleſs Diſcord. But 
now here's a great [mpropriety committed, the op- 
poſing a State of Nature to a ſocial Life ; for thoſe 
who live in a State of Nature both may, ought, 


hi and frequently do, conſent to live ſocially. 
Ir of But ſince, upon this Queſtion rightly ſtated, are 
Vhen WF founded almoit all the Pretenſions and all the De- 
they = cs which can fall out between the Governors of 
one cone Commonwealth, and their Neighbours of other 
| the = Countries or Dominions ; we imagine it will not be 
d. 3. do Labour, if we proceed to a cloſer and a ſtricter 
Ni. WS Diſcuſſion of the Arguments alledg'd on either 
ded, hand. 

And 

alths, VI. That the State of Nature then is a State of 
And War, Mr. Hobbes endeavours in this Manner to de- 
101 be monſtrate. The Reaſon why Man is continually 
which in Fear of Man, and conſequently in a State of War 
une. with him, he draws from this Principle, that Men 
Cover have both the Power and the Will of hurting one 
aver. another. That they have the Power of hurting each 
cn other, he ſhews by obſerving that Men of ripe 
, Xill, and ſettled Age are commonly equal in Strength. 
{7 of For though one may frequently have the Advantage 
All t of another in bodily Force, yet, 'tis poſſible, that the 
there. Weakeſt may kill the Strongeſt, either by ſecret 
2 Ne Machination, or by Confederacy with others; in- 
PW. 4 aſmuch as the ſtouteſt Mortal has his vital Parts no 
Rain better enſur'd from extreme Violence, than the 
the; moſt puny and impotent Wretch :. Neither is it 
Ping, probable that a larger Degree of natural Cunning 


ll tl} (in which, of two Men, one commonly exceeds the 
other) ſhould be able to ſecure a Man's Safety, 


Of the natural State of Man. 109 


while he has no Guard, and no Protector but him- 


ſelf. Farther, ſince the greateſt Evil that Men can 


bring upon one another is Death; and ſince this 

may as well be brought on the Stout by the Weak- 

ly, as on the Weakly by the Stout, he ſays it fol- 

lows, that thoſe who can bring on each other the 

greateſt Evil, muſt, in Effect, be of equal Power 

and Strength. As to the Will of hurting others, 

this, he ſays, is, in ſome Men, out of Neceſſity, and 

in ſome out of Luſt and Pleaſure. For while 

ſome are tor living as they liſt, for arrogating to 

themſelves undue Honours, and for petulantly ſet- 

ting on their quiet Neighbours ; it's impoſſible but 
that thoſe Neighbours, how modeſt ſoever they 
may be, and how willing ſoever to allow others an 
equal Liberty with themſelves, muſt neceſſarily 
defend themſelves againſt the Violence of their Aſ- 
ſailants* : Beſides, he tells us, that the Will of 
hurting ariſes frequently from the Contention of 
Wit, while every Man thinks himſelf wiſer than 
his Fellows, and yet at the ſame time cannot bear 
the ſame Arrogance in others. Hence, he ſays, it 
comes to pals, that it is not only odious to contra- 
dict, but, likewiſe, not to conſent : For not to con- 
ſent to another in a Thing, is tacitly to accuſe him 
of Error in that Matter; and to diſſent in very 
many Things, is as much as to count him a Fool, 
in not being able to apprehend ſuch an evidenr 
Truth, as every one takes his own Opinion to be, 
Hence, ſince all Pleaſure and Satisfaction of Mind 
conſiſts in this, that one be able to prefer one's ſelf 
to others, *tis impoſſible but that now and then 
ſome Signs of Contempt towards others will break 
out; than which no Affront is more provoking to 
human Minds ©, The laſt and moſt frequent Cauſe 
of a mutual Deſire of hurting, ariſes, according to 
Hobbes, from hence, that * many deſire one and the 
ſame Thing at once, which frequently they neither 
can, nor will, enjoy in common, nor yet divide: 
From whence it tollows, that it muſt be given to 
the Stronger; and who is the Stronger, can only 


Ir in- 
e No- a 5 5 : 3 
a Seneca de Ira, Lib. i. Chap. iii. There is no one ſo low or contemptible, wwho may not hope to ſatisfy his Revenge on the preat- 
of the i RH eft Pee. We are all ſtrong enough to do Miſchief. ; fatify o 8 
e Þ It is very probable there may be ſome Perſon like Achilles, 
[f 

* ; Jura negat fibi nata, nihil non arrogat armis. Scorning all Judges and all Law but Arms, 
1 Or like thoſe whom Manilius deſcribes, 

me 10 | 
ran, es Nec pacem a bello, civem diſcernit ab hoſte, Who make no Difference between War and Peace, 
a jr. if 61 2. fibi lex eft, & 2 fert cunque libido, But Friends, and Foes, with equal Fury ſeize. 
l þ recipitat wires : laus eft contendere cunctis. They every Thing to wild Condition 4 ; 

eace ii x Their Will their Ruler, and their Sword their Law. 
Natur: l Nulla guies placet, in nullo ſunt otia fructu, They ſcorn that Reſt which private Minds enjoy, 
Yar 4. Sed populum, turbamgque petit, rerumgque tumultus, But fawn upon the Crowd, and court Employ, 

; Seditio, clamorgue juvat. mmm Love Noiſe, and Stirs, and Tumult. Mr. Car E cu. 

Au- * Cicero, Off. i. Chap. xxvii. Contrague falli, errare, labi, decipi tam dedecet, quim delirare, & mente efſe cattum. To be 
tion f alen, deceiv'd, or put upon, is reckon'd no leſs Diſgrace, than to doat, or to be out of one's Wits, Hor. Ep. i. Lib. ii. 

by Vel quia nil rectum, nifi quod placuit fibi, ducunt ; Or making their own Taſte the Rule of Wit, 

Vel quia turpe putant, parere minoribus, & que Or to their Juniors ſcorning to ſubmit 
BE | 2 didicere, ſenes perdenda frateri. That what they beardleſs learnt, All Beard they ſhould forget, 
2 "2 avenal. Sat. xv. 


Summus utringue 
Inde furor vulgo, quod numina vicinorum 
Odit uterque locus, quia ſolos credit habendos 
Eſfſe Deos guos ipſe colit. 


Wiſdom, Lib. i. Chap. vii. Edit. Bourd. 


In furious Anger they each other mock; 

Each calls the other's God a ſenſeleſs Stock, 

His own Divine, tho' from the ſelf-ſame Block. 

One Carver fram'd them Mr. Tart. 


* Cicero Off. 1. Nam guicguid ejuſmodi eft, in quo non poſſint plures excellere, in eo fit plerumgue tanta contentio, ut difficillimum 
fit, ſanctam ſervare ſocietatem. hate ver is of that Nature, as not to admit more than one to excel in it at the ſame time, uſually 
proveth the Subje of ſo much Strife and Contention, as exceedingly to endanger the 2 Peace of Society. Sit iſa in Græcorum 
levitate a ene gui maledictis inſectantur eos d quibus de veritate diſſentiunt. Cicero de fin. bon. & mal. Lib. ii. Chap. xxv. 
It is a Perverſeneſs peculiar to the Grecian Levity, to reproach * from whom they differ in Opinion. See alſo Charron of 


. v1. * Seneca's Words are, Deinde nemo tam humilis eft, qui 
tentes ſumus. We may add what 2. Curtius delivers in a Speec 
lum fuit. Nihil tam firmum eft, cui periculam non fit etiam ab invalids. Lib. vii, Chap. viii. Num. 1c. 


Semen vel ſummi hominis ſperare non pofſit. Ad nocendum a 
to the Scythians, Leo guoque aliguando minimarum avium pa 
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be known by fighting *. Upon all theſe Accounts, 
he declares it to be impoſſible but that Men ſhould 
live in perpetual Fear and Suſpicion of one an- 
other. And that ſince not only natural Paſſion, but 
Reaſon too, recommends to every Man his own 
Safety in the higheſt Manner, and indulges him in 
the Uſe of all Means for the attaining of that End, 
the Fitneſs of which, no Superior being yet admit- 
ted, is to be determin'd by each Man's particular 
Judgment; hence there muſt neceſſarily ariſe a De- 
fire rather of preventing others, than of yielding to 
their Invaſion : From whence there will, at laſt, re- 
ſult a State of infinite War, of all Men againſt all; 
the Conſequence of which is, that it ſhall be lawful 
for any Man to do to any Man, either ſecretly or 
openly, whatever he ſhall think expedient for his 
own Affairs: In doing which, altho' his Reaſon 
ſhould ſometimes fail him, yet he would not offer 
an Injury to any body, ſince Juſtice and Injuſtice 
have nothing to do but with Societies and eſtabliſh'd 
Corporations : Tho' a Man may indeed fin againſt 
Reaſon, by uſing unfit Means for his own Preſer- 
vation, | 

VII. Theſe Notions are, in ſome meaſure, tole- 
rable, if propos'd only by way of Hypotheſis. And 
that Hobbes deſign'd them for nothing more, we 
may be apt to conclude from thoſe Words in the 
eighth Chapter of his Book De Cive; But lo return 


again to a natural State, and to conſider Men as if 


they were juſt now riſen out of the Earth like a Muſh- 
room, and of full Stature, without any manner 

Obligation to each other. 
Chapter of the ſame Book, and frequently in other 
Places, he calls the State of publick Bodies, not by 
way of Suppoſition, but ſeriouſly and abſolutely 
Natural; that is, as he explains it, Hoſtile. Which 
ſeeming Contrariety we may do him the Juſtice 
thus to reconcile it ſhall be a pure Hypotheſis, that 
all Men did at any time live together in ſuch a State 
of Nature, as they would have done if they had 
riſen ſuddenly in a great Multitude from the Earth : 
But what he ſeriouſly maintains ſhall be only this, 
that ſuch a natural State doth really exiſt amongſt 
ſome Men; that is, amongſt ſuch as are neither 
ſubject one to the other, nor to a common Maſter, 
as is now the Caſe of all eſtabliſn'd Communities. 
And this indeed is his own Judgment, as he has 
moderated it in his Leviathan. Though (lays he) 
there never had been any Time, wherein particular 
Men were in a Condition of War one againſt anther ; 
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as what is clearly favour'd by the Origin of 
kind, as related 55 the infallible . 75 
Scripture z which repreſent the natural State 0 
Man, not hoſtile, but peaceful, and ſhew thy ® 
Men, in their true Condition, are rather hearty Frieng, 
than ſpiteful Foes. From theſe ſacred Hiſtories ve 
learn, that the firſt Man being, by divine Power 
roduc'd out of the Earth, a Companion was ſoon 
join'd to him different in Sex, whoſe Subſtance wa; 


therefore taken qut of him, to engage him imme. = 


diately in the deepeſt Love and Affection for her, 3 
being Bone of bis Bone, and Fleſh of his Fleſh. This 
primitive and original Couple GoD Almighty wy 
pleas'd to unite in the maſt ſolemn Manner, and 
with the moſt ſacred Lie; and ſince from them al 
human Race orderly deſcended, we may conceive 
Mankind mutually engag'd, not only by ſuch 3 
vulgar Friendſhip as might reſult from Similitude 
of Nature b, but alſo by ſuch a tender Affection | 
endears Perſons allied by a Nearneſs of Race and of 
Blood : Although the Senſe of this kind Paſſion may 
be almoſt worn off amongſt the Deſcendants, by 
reaſon of their great Diſtance from the common 
Stock. Now if any Man ſhould pretend to dive 
himſelf of this Affection, and entertain a Temper of 
Hoſtility againſt all others, he ought to be cenſur'/ 
as a Revolter from the primitive and natural State 
of Mankind. Nor will it ſignify much here to ob. 
ject, that, even from this Account of Matters, it ſcl. 
lows, that the natural State of Men is a State of 
War; inaſmuch as if Societies were therefore infi;. 
tuted at the Beginning of the World to make * Men 
live peaceably together, it muſt be true on the con. 
trary Side, that without Societies Men would nat 
have liv'd peaceably, and that hence aroſe the Ne. 
ceſſity of making Societies be born with them. To 


which we reply, that our preſent Enquiries are not 


made after ſuch a natural State, as may be conceiy' 
by the Help of Abſtraction, but after ſuch an one 
as really has been, and is now, in the World. And 
that therefore, ſince the firſt Mortals were placed in 
ſuch a State as inſpir'd them with Love, and not 
with Enmity, and ſince from this State all the rc 
of Mankind deſcended, it is plain, if Men were 
mindful of their firſt Original, they might be n. 
ther accounted Friends than Foes. Nor were S0. 
cieties therefore eſtabliſh'd amongſt Men from the 
Beginning, to hinder a natural State from taking 
place, but becauſe human Kind could rot otherwiſe 
have been propagated and preſerv'd. But a State 
of Nature did then ariſe, when Men being largely 
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yet in all Times, Kings and Perſons of Sovereign Au- 
thority, becauſe of their Independengy, are in continual 
Fealouſies, and in the State and Poſture of Gladiators, 


&c. 
But the contrary Opinion ſeems more reaſonable, 


multiplied could no longer be contain'd in one So- 
ciety . Hence it is Nonſenſe to ſay, that without 
the Help of a ſocial Condition, Mankind, at the 
Beginning of their Being, would have liv'd like Ene- 


Thus Socrates diſcourſeth, Xenophon Apomnem. Lib. i. $1741 Ex x01r of dm ma oN (Her, 18 A 
25e, Y owepy dN U Y Gam avriirres ales Txuom οανννν n ae, v 38 c, u xj Pie beigen 
r 7 Det e df nu, tr 3 x teas Nef H v0 puns , © Te mAgorerTey Tewe, l 
3 6 %% D. Nature has plac'd in Man the Principles of Friendſbip and Diſſention both together. Of Friendſhip ; becauſe, havin; 
need of each other, they are inclin'd to compaſſionate the Unhappy, mutually to ſuccour 4. other in their Neceſſities, and expre/i 
their Gratitude for Services done. Of Diſſenſion ; becauſe, the ſame thing appearing good and deſirable to many, they contend far i 
and try to hurt and traverſe each other in their * Now Conteflations and Anger beget Eumity; * flifles 2 
Will ; and Envy produces Hatred. See Seneca de Ira, Lib. iii. Cap. xxxiv. and Charren de la Sageſſe, Lib. i. Chap. Xxxix. to 
whom our Author refers. | 


„ And ſuch is that ſpoken of in Lib. iii. D. De Fuſtit. & Jure. 


© This is contrary to Ariſtotle's Notion of Friend/hip, who makes it to conſiſt, not only in doing no Injury to others alſo, but in th! 
real and outward Performance of Kindneſs toward: them. F a 


* * 


F. vir. * The Ori inal has it, ne illi pacatè wiverent, that they might not live in Peace. A groſs Contradiction, tho" it be 
continued in all the Editions, even that of Mr. Hertius in 1706 ; and therefore I have changed the Words, and rendred them, 
That they might not live in perpetual Diſcord, as the Engli/h has allo. | 


2 Tradition has preſerved ſome plain Footſteps of it among the Pagans. See Gret. de Ver. Rel. Chriſtiane Lib. i. 5. 16. and 


the Commentators upon Acts xvii. 26. 
mic 


Cy a2. II. 

; another, unleſs we firſt ſuppoſe, that in 
9 of Things a Multitude of Men ſtart- 
ed up together, without being beholden to one an- 
other for their Production. Ariſtot. Rhetor. Lib. i. 


| Chap. xi. * Becauſe tubatever is according to Nature, 


„ lea ſant and agreeable ; and becauſe thoſe things 
4 * allied 2 Original have a natural Re- 
emblance to each other, all things that are thus rela- 
ted, and thus alike, are, commonly ſpeaking, as mu- 
tually delightful as Man to Man. Cicero de Fin. 
Lib. iii. Chap. xix. Nature hath given Men an 


| univerſal Recommendation to each other ; on which 


count, every Man owes ſo much to his Neighbour 
— for — ale of being a Man like himſelf, as 
ſhould hinder bim from fhewing any Unkindueſs or 
Strangeneſs. Idem De Nat. Deor. Lib. 1. Chap. 
xxvii, Do you not ſee how full Nature is of Charms 
and Engagements, as if ſhe intended to att the kind 
Procureſs to herſelf ? Do you imagine there is any 
Monſter of Land or Sea, which is not delighted with 
the Fellow- Monſter of its own Race and Shape.? And 
is it any Wonder then, that ſhe ſhould have inſtilPd 
this Principle into Man (the moſt noble Member of 
her Family) 10 think nothing ſo beautiful as Man? 
uinctil. Declam. v. There is a publick, or univer- 
fal, Kindred amongſt Men, derived from Nature their 
common Mother. Add. M. Antonin. Lib. ix. F. 9. 
Where he proſecutes at large the Argument of the 
Likeneſs of Nature, inclining Men to Unity and Love. 
Add. & D. Cumberland, De L. N. Chap. ii. §. 18. 
We muſt interpret only of parſicular Love and Ha- 
tred that Saying of Beliſarius in Procop. Hiſt. Vandal. 
Lib. ii. Chap. xv. By Nature Men have neither 
mutual Affection, nor mutual Averſion. But their 
particular Add ions, either by their Agreeableneſs invi- 
ting our Company and Friendſhip, or by their contrary 
Diſpoſitions provoking our Hoſtility, render ſome the 
Objects of our Love, others of our Hate. 
VIII. As to Mr. Hobbes's Reaſons, they are ea- 
fily anſwer*d. In the firſt place, thoſe cannot im- 
mediately hurt one another, who are divided by 
Diſtance of Place; for he who is abſent cannot hurt 
me, except by ſome body elſe who is preſent, and 
my Poſſeſſions cannot be deſtroyed unleſs by one 
upon the Spot: Therefore, ſince thoſe who live 
ſeparately, or at a Diſtance from each other, can 
offer no mutual Hurt fo long as they continue thus 


eck. In 
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diſtant, it doth not appear why ſuch Men ſhould 
not rather be reckon'd Friends than Enemies. For 
if any Perſon is more inclin'd to call them Neuters, 
he ought to underſtand, that the Term of Friend- 
ſhip may be there fairly applied, where there is nei- 
ther Will nor Power to injure *. And then, as for 
that Equality of Strength which Hobbes aſſerts, it 
is certainly more * fit to reſtrain, than to provoke 
a Deſire of hurting. For no Man in his Wits is 
very fond of coming to an Encounter with his 
Equal, unleſs he is either driven upon it by Ne- 
ceſſity, or by the Fairneſs of the Opportunity put 
in Hopes of Succeſs. Otherwiſe, to engage in an 
unneceſſary Fight, where the Blows one gives will 
be return'd with no leſs Force, and where the 
Event is meerly dubious, is no better than Foo]- 
hardineſs. For when two equal Combatants are ſo 
far engag'd as to put both their Lives in Danger, 
neither of them can poſſibly gain ſo much by the 
Victory, as he muſt loſe who is kilPd in the Fight ; 
nor is it ſo much to have taken away another's 
Life, as to have hazarded one's own. For the 
Danger to which I expoſe my Life, takes from me 
more Good than can poſlibly accrue to me from my 
Enemy's Life being in the ſame Danger; nor is 
his Safety increas'd upon account * of the Uncertain- 
ty of mine: But each Party is a Loſer, and yet the 
Loſs of neither turns to the Advantage of the 
other. 

Beſides, the Cauſes alledg'd by Mr. Hobbes, why 
Men muſt have a mutual Deſire of hurting, are 
only particular, and therefore cannot infer a Ne- 
ceſſity of an univerſal War of all Men againſt all, 
but only a War of ſome particular Men againſt 
ſome others. And then it doth not always hap- 

n, as he would ſuppoſe, that modeſt and civil 

en ſhould have a more fierce and inſolent Gene- 
ration living near them; or, if the Caſe be fo, yet 
it is not neceſſary that the latter ſhould be in a Hu- 
mour of invading the former. Contention of Wit 
prevails only amongſt Men exalted above the ordi- 
nary Level ; the greater and vulgar Part of Man- 
kind have none, or but very flight Touches of 
that Diſeaſe, Nor has the All-wiſe Creator been 
lo unkind, or fo ſparing in his Proviſions for hu- 
man Race, that two Perſons muſt always lay Claim 
to the ſame Thing. Farther, the general Wicked- 


See Dr. Cumberland de L. N. Chap. ii. F. 29. Thus the Scythiens argue in Q. Curtius, Lib. vii. Chap. viii. The frmeſt 
Friendſhip is between Equals ; and thoſe ſeem properly to be Equals, who have not made Experience of each other's Strength. So 
Ceſar ( De B. C. Lib. iii. Chap. x.) admoniſheth Pompey, that this was the only Time to treat of Peace, whilft bath ſeem'd 
Equals, and each had good Confidence of his own Power. Florus makes the like Remark on another Occafion. The Romans and 
the Parthians, ſays he, having try'd their Force againſt each other, and Craſſus on the Side of the former, and Pacorus of the lat- 
ter, having given them Examples of their mutual Abilities, they renew'd their ancient Friendſhip with equal Deference and Re- 

Thucydiges, Lib. iti. $. 11. Edit. Oxf. Mutual Fear is aſſerted to be the ſureſt Guard of States, becauſe, on either Side, 
the doubting of their Safety would keep them from any open Attempt of Violence, though it were never ſo much in their De ſires. 


1 The Greek of Ariſtotle is, Kat £763 To x7! eymv ndV, me ovyy 94193 5 x7 gym e Rav, 
os 6 T5 AG, Ce A ph drIpuny, x inn into, v iO vic 


pan & . Te avi x) wot, dx a. 
Cicero's Words are, Ex hoc naſcitur, ut etiam 


communis hominum inter homines naturalis fit commendatio, ut oporteat hominem ab homine, ob id ipſum quod homo fit, non alienum 
videri. And again the ſame Author ſays, Non wides quam blanda conciliatrix, & quaſi ſui fit lena Natura? An putas ullam eſſe 


terra marigue belluam, que non ſui generis bellud maxime delefetur ? . uid igitur mirum fi hoc eodem mo 


o homini natura 


preſcripfit, ut nihil pulcrius, quam hominem putaret, eam efſe cauſam quod Deos hominum fimiles putaremus ? Beliſarius's Words in 


Procopius are, u r , wikves F mivmuy dv3ea mov beE,tLP dv N eyauTios duilnors # 


mw is Sulu yi o uu neu, N 
misc. 


er, ai 5 H ᷣ⁰,HHea, I N CuTE;- 


ανν,jyn © young is . οαννονεỹ areireou, gpinss (27 87w5 T0) i -g AH, 


„ v111. * The Original imports, Word for Word, the Will and Power not to hurt; but fince our Author treats here of 
ſuch Men as are not.in a Condition to do Injuries. one to another, though they have a Deſire to do it, I believe that this Sen- 
tence may be better tranflated, A ſimple Want, if a Defire to hurt, joined with an Impoſſibility to do it afually, may paſs for 


Friendſhip. 


In the Latin of Q. Curtius the Scythians thus ſpeak to Alexander, Nam & firmiſima eft inter Pares amicitia, & widentur 
ares et, gui non fecerunt inter ſe periculum VIrium. Cz/ar's Words are, Hoc unum e tempus de pace agendi, dum fibi ter- 


gue confideret, & pares ambo widerentur. The Words of the Ambaſſadors of Mitylene in Thucydides, 


are theſe: To » arnm- 


Joy e , wovoy mor &5 Suan, & 50 mhexCamer m Exh © mg [ and not wn, as it is commonly read] yy aegt A 


ie vm. 


* The Original in moſt of the Editions runs thus, Quoniam inde certa eff mea, which imports a contrary Senſe than the Au- 
thor ſeems to intend ; but in the Edition of Frankfort the Reading is true, inde incerta, as it is in Dr. Camberland, from whence 


is Sentence is taken; and ſo I have tranſlated it, as alſo doth the Engli Tranſlator. 
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neſs of Men may have ſo much Effect, as to hin- 
der any one from raſhly thruſting, or offering (as 
it were) his bare Breaſt to another, eſpecially it he 
has not a Knowledge of him a:. But, that this 
Suſpicion or Diffidence ſhould proceed ſo far, as to 
the ſeizing, or the oppreſſing another, unleſs he 
hath declar'd a particular Deſire and Deſign to hurt 
us, no Man of Senſe will admit . Cicero (Off. i. 
7.) rightly calls it, An Injury out of Fear, when he 
that is contriving to do another Man Miſchief, doth it 
by way of Prevention, ſuſpecting he ſhould otherwiſe 
fuffer Hurt from the Quarter where he now offers it. 
Hobbes is the more inexcuſable for maintaining that 
his natural State cannot be remov'd and broken up, 
but by letting in the Sovereignty of another, and 
by uniting in the ſame Commonwealth : For that 
thoſe Commonwealths, how diſtin& ſoever, which 
are allied by Friendſhip and by Leagues, ſhould 
{till continue in a State of mutual War, is a Con- 
tradiction evident to the common Senſe of Mankind. 
Nor ſhould we (as he would have us) diſcard all 
Peace, as not deſerving that Name, which is not 
ſufficiently firm and certain, any more than we 
ſhould forbear ſaying, that ſuch a Man is in Grace 
and Favour with another, becauſe the Wills of 
Men are ſubject to continual Alterations. 

IX. We muſt likewiſe take ſpecial Care to ob- 
ſerve, that we are not diſputing about the natural 
State of a meer Animal, govern'd by the ſole Im- 
pulſe and Inclination of the ſenſitive Soul; but of 
an Animal whoſe nobleſt and chiefeſt Part 1s Rea- 
ton, the Sovereign and Controller of all other Fa- 
culties ; and which, even in a natural State, has a 
common, a firm, and an uniform Meaſure to go 
by; namely, the Nature of Things; which, laſtly, 
is very free and ready in offering itſelf, ſo far as to 
inſtruct us in the general Precepts of Living, and 
the Dictates of natural Law. And thoſe who 
would rightly deſign and repreſent a State of Na- 
ture, ought by no means to exclude the juſt Uſe of 
this Reaſon, but ſhould join it with the Operations 
of the other Faculties. Foraſmuch then as Man has 
not only the raſh Cry of his Luſts, but alſo the ſo- 
ber Voice of Reaſon (not meaſuring itſelf purely by 
private Intereſt) to hearken to, if his wild Affecti- 
ons incite him to a War, ſuch as that extravagant 
one of all Men againſt all, his Reaſon will be more 

werful in difluading him from it; and that 
chiefly by giving him theſe two Intimations, that a 
War undertaken without Provocation from the 
other Party, is both * unſeemly and unprofitable. 
For it is eaſy for any Man to gather thus much, that 
he did not exiſt of himſelf, but was produc'd by ſome 
Superior, who conſequently retains a Power and 
Authority over him. And when he finds himſelf 
ſpurt'd on, as it were, by a double Principle, of 


Book II. 


which one is wholly fix'd on Things preſe 
other can embrace in its Thought * — Fas 
future; of which one drives him furiouſly on Dan. 
gers, Doubts, and Diſorders, the other conduct; 
him to nothing but what is comely and ſafe; he 
will conclude, without any Difficulty, that *tis the 
Pleaſure of his Creator, he ſhould rather follow the 
latter Guide than the former. And when to thi 
Conſideration is added, the exceeding great Benck: 
and Advantage of that quiet Condition which Rea. 
ſon adviſes, a Man cannot but naturally incline to 
Peace. Eſpecially, ſince, if at any time he ſhould 
happen to neglect his Reaſon, and follow his blind 
Paſſions, he would find by the ſad Event that he 
took the wrong Meaſures, and would be ready to 
wilh thoſe things to be undone, which were done 
againſt the Orders and Directions of his nobleſt Fa. 
culty. From all which we conclude, that the natu- 
ral State of Men, altho* they be conſider'd as not 
united in Commonwealths, is not War, but Peace, 
And this Peace chiefly depends on the following 
Laws and Conditions; that no Man hurt another 
who doth not aſſault and provoke him; that every 
one allow others to enjoy their own Goods and Po. 
ſeſſions 3 that he faithfully perform whatever ſhall 
be covenanted for, and voluntarily promote the In- 
tereſt and Happineſs of others, in all Caſes where z 
ſtricter Obligation doth not interfere. For ſince 
the natural State of Man includes the Uſe of Rea. 
ſon, we muſt by no means ſeparate from it thoſe 
Obligations, which Reaſon tells us we lie under, 
And becauſe every Man may diſcover it to be moſt 
for his Intereſt and Advantage, ſo to manage bis 
Behaviour, as to procure rather the Benevolence, 
than the Enmity of others; he may eaſily preſume, 
from the Likeneſs of Nature, that other Men have 
the ſame Sentiments about the Point as himſelf 
Therefore it is very foul Play, in deſcribing this 
imaginary State, to ſuppoſe that all Men, or hoy- 
ever the greateſt Part of them, do act with Diſte- 
gard and Defiance to Reaſon, which is by Nature 
conſtituted ſupreme Directreſs of human Proceed- 
ings 3 and ſuch a State cannot, without the higheſt 
Abſurdity, be called natural, which owes its Pro- 
duction to the Neglect, or to the Abuſe of the na- 
tural Principle in Man b. 

X. It will be in vain for any one here to object, 
the ſtrange Barbarity which reign'd among moſt of 
the ancient Nations and People ; who ſeem to have 
had ſcarce any other Pleaſure, or any other Buſs 
neſs, but the Purſuits of Plunder and * Prey; 
and amongſt whom Robbery paſs'd for one of the 
particular Profeſſions and Ways of living. For 
thus Ariſtotle in his Politicks, reckoning up the 
ſeveral Callings, or Lives, of the Herdimen, the 
Huſbandmen, the Fiſhermen, and the Hunters, 


» Plautus Afinar. A Man doth not ſhew himſelf a Man, but a Wolf, to another whoſe Temper and Defigns he is net at 


quainted with, 


bd This is moſt largely demonſtrated by Biſhop Cumberland, to whom the Reader is recommended for fuller Satisfaction. 


— 


1 See Chap. v. F. 6. and Lib. iii. Chap. vi. 5. 9. and Lib. viii. Chap. v. Note 3. following. 


z Cicero's Words are, Ague illz quidem injurie, que nocendi cauſa de induſtria inferuntur, ſaxpe a metu proficiſcuntur, uin 
is, qui nocere alteri cogitat, timet, ne ft id fecerit, ipſe aliquo afficiatur incommodo. 


This Argument againſt Hobbes = not concluſive ; for, 
we renounce the Right which every 


5 0 according to his Principles, by ſuch Conventions, or Agreement, 
an has againſt all in a State of Nature : So that, as long as this Agreement laſts, the Hoſt: 


lity which ſubſiſted during the State of Nature, is ſuſpended. But it muſt be own'd, that Hobbes allows very little Force to the 
Agreements enter'd into between ſuch as are not Members of the ſame civil Society. 


F. 1x. + It is in the Original, iutile ; but the Sequel makes it evident, that it ought to be underſtood, hurtful and prejudicia 
and not barely, unſcemly and unprofitable. See Note 1. upon 5. 7. of Chap. iii. 143.1 urtful and p 


$. x. 5 Here our Author uſes Virgil's Words, as he makes Numanus, firnamed Romulus, to ſpeak, 


- Semperque recentes 


Convectare juvat prædas, & wivere rapto. Eneid. ix. v. 612, 613. 


adds 


„ unn 


ment, 
Hot. 
to uhe 


od ! cial, 


Cray. II. 


| to the reſt the EI anvents, the Life of Thieves. 
Fl we. afterwards, War is, in ſome ſort, a natural 


of acquiring Poſſeſſion. For Hunting, or vio- 
4 Libs ns * of its chief Parts 3 and this may 
wot only be uſed againſt Beaſts, but, likewiſe, againſt ſuch 
Xen as, tho they were born to obey, do yet refuſe 
Subjeftion. We have numerous Teſtimonies to this 
Purpoſe in antient Writers. Vid. Homer. Odyſſ. 
ni. v. 73. and Odyſſ. ix. v. 253. on which Place 
Didymus tells us, that the Profeſſion of Robbers a- 
mongſt the Antients was not infamous but glorious. 
Dicdor. Sic. Lib. iii. Ch. xlix. The Libyans on no 
Account obſerve any manner of Right, or any manner 
of Faith towards Strangers. Cæſar reports of the 
Germans, that thoſe Robberies do not fall under Cen- 
ſure or Reproach, which are pratftifd beyond the 
Bounds of each particular State : And the Excuſe 
they alledge for them is, That they ſerve for the Ex- 
erciſe of Youth, and the Diſcouragement of Jaleneſs. 
De B. G. Lib. vi. He tells us farther, That every 
State reckowd it the greateſt Honour and Glory to 
bave as large Solitudes round them as poſſible, caus'd by 
their own Devaſtations : eſtceming it a noble Teſtimony 
of their Valour, that their Neighbours were ford to 
quit the Country, and that none are ſo hardy as to live 
near them. Mela, Lib. iii. Ch. iii. gives the like 
Account of the Germans in general ; but Tacitus 


People amongſt them. Of the Spaniards, Plutarch 
(in Mario) reports, that Robberies paſ9d amongſt 
them, till that Time, for gallant Adventures. And Thu- 
cydides fays as much of the antient Grecians, Lib. 1. 
To the fame Purpoſe ſome produce the Roman 
Law, (I. ult. D. & Colleg.) where thoſe Covenants 
are declar*d valid which paſs between wy & aar 
*poefoy, or oixerifor, Perſons who unite on the 
account of Booty or Prey. Tho' Salmaſius, de Uſuris 
Lib. i. Ch. xii. corrects the antient Reading into 
vis xgmaecey, on the Account of a drinking Match. 
Polybius, Lib. iii. mentions it as a Clauſe in a League 
between the Romans and Carthaginians, that the 
former ſhould neither drive Booty to Maſtia and 
Farſeium, beyond the fair Promontory, nor exerciſe 
Merchandize: As if both theſe Practices had been 
then eſteem'd equally lawful. Juſtin, Lib. xliii. ſays 
of the People of Phocis, that they ſupported them- 
ſelves by Piracy, which, at that Time, was look d upon 
as Glory. Sextus Empiric. Hypot. Lib. iii. Ch. 
xxiv. To rob and ſpoil is rectond by no Means diſ- 
graceful amongſt many of the barbarous Nations: Nay, 
the Cilicians are ſaid to have accounted theſe Adven- 
tures moſt highly creditable and renown'd, ſo as to pay 
Honours to the Memory of ſuch as died in their Proſe- 
cution. And Neſtor, in the Poet, having kindly re- 
cety'd Telemachus and his Company, aſks them, 


What, are you Rovers of the Plundering Trade—? 


ee. 
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ſpeaks in this manner only of the Vendredi, a particular 
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Now if Robbing had been then ſcandalous, it is 
not likely he would have entertain'd with ſo much 
Civility Perſons whom he ſuſpected of ſuch a Courſe. 
Lib. ii. D. De Captio & Poſtlim. If there be a 
Nation, with which we have no Tye of Friend/hip, 
Hoſpitality, or League, wwe muſt not preſently eſteem 
them Enemies: Yet whatever of ours comes into their 
Poſſeſſion belongs io them; and even a free Man of our 
Country, if taken by them, becomes their Slave. Comp. 
Lib. cxviii. de verb. ſignific. Dio Caſſius, Lib. 
liv. ſpeaking of the Rhetians, Often plundering, 
ſays he, their Neighbours the Gauls, they had driven 
Booty from the Borders of Italy, and had infeſted the 
Romans and their Allies in their Paſſage through thoſe 
Parts : And it was then a receiv?d Cuſtom amongſt 
them, 10 deal in this Manner wilh all thoſe whom they 
were united to by ſolemn Leagues and Agreements, Iſo- 
crates ( Panathen.) ſays of the Triballians, There 
are no Men who obſerve a ſtricter Concord amongſe 
themſelves ; but then they endeavour utterly to deſtroy 
all beſides ; not only their Borderers and Neighbours, 
Int any People to whom they can force an Acceſs. Add, 
Grot. Lib. ii. Ch. xv. $. 5. This antient Hoſtility, 


amongſt other Reaſons that are given for it, might 


proceed, in a great meaſure, from the groſs Super- 
ſtition and Idolatrary of thoſe Nations, by which 
every People imagin'd themſelves to have peculiar 
Gods, and thoſe only true ones. Vid. Juvenal, 
Sat. 15. | 

In return to this vulgar Argument, *cis ſufficient 
to ſay, that, in thoſe blinder Ages of the World, 
the Dictates and Informations of ſound Reaſon were 
choak'd and ſtifled by the Prevalency of corruped 
Manners, Yet it doth not follow from hence, that 
there was no Man, even in thoſe Nations, ſenſible 
enough to apprehend that the Laws of Nature were 
violated by this Courſe of Robberies and Spoils, or 
to diſallow that State to be natural, into which 
wild and ungovernable Men had thrown themſelves, 
in Neglect and in Contempt of the nobleſt Part of 
their Being. For that a promiſcuous Liberty of 
Rapine doth not flow as a Conſequence from a 
State of Nature, is evident, becauſe the like ill Ef- 
fect is not ſeen in the State which different Common- 
wealths now bear one to * another, which is really 
natural, Nor muſt we admit what Hobbes farther 
aſſerts, that ſuppoſing Matters ſtood thus, Robbery or 
Pillaging would be contrary to the Law of Nature : 
For thoſe who had plunder'd us in this Manner, 
without Provocation, we might have treated with 
the like Violence, and have made Repriſals on their 
Poſſeſſions for the Loſs of our own : But then we 
could not have ſhewn ſuch rough Uſage to a third 
Perſon, who had offerd no Injury or Moleſtation 
to us before. The Impudence of ſome Perſons, in 
breaking the Law of Nature, is no juſtifying Ex- 
ample for us to imitate. Nor is the Remark more 


\ 


But this very Example may prove to our Author, that his Conjecture is not good, ſince the Poet ſets it down as a ſingular 


The 


4 and he could not but know, that the Heathens did not hate, and 


rſecute each other, purely for Religion's ſake. 


ruth is, it was their Ignorance of the Law of Nature, and of the true Religion, which cauſed them to approve of theſe 


publick Robberies. And if any Perſons looked upon them as unjuſt, yet they were forced, in a manner, to 122 them, 


partly for their own Preſervation, and partly by way of Repriſal. We may find that the Maelites themſelves uſe 


them, as ap- 


pears from the Example of Jepbeba, Judges xi. 3. upon which Place conſult Mr. Le Clere's Comment. In fine, We may obſerve, 
that in the Sele Obſervations, printed at Hall in Saxony ſome Years ago, there are two Diſcourſes upon this Subject worth our 
— viz. the fixth and ſeventh in Tome VII. thus entituled, the one, Hiſtoria de latrocinio Gentis in Gentem ; and the other, 

ralitas latrocin. Gent. in Gent. The Author is Vames Thomafius, the Father of Mr. Thomaſius, the famous Profeſſor of Law 


at Hall in Saxony. 


And yet they might reaſonably uſe, towards each other, this pretended Right of Robbery. This ſhould have been added to 


compleat our Author's Reaſoning. 


they would equally ſerve to 
apply here the cont 


info) i But it is alſo What Hobbes denies, according to his Principles, as appears by the re, A 
belt, which our Author examines here. It muſt be own'd, that if Hobbes's Reaſons were concluſive, with regard to Indivi 
rove the ſame thing, as to civil Society, conſideg'd with relation to each other. It is ſufficient to 


Rea „ Which, by deſtroyi 1 : . 
| keulars, diſcover the njuſtice of it — * Societies the Liberty, that Hobbes unſeaſonably eſtabliſhes as a Right, amongſt Par 


uals, 


tolerable 
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tis 
tolerable which Hobbes ſubjoins, that this Kind of 
Life was not without Glory to them who exercis'd it 


valiantly, and yet not cruelly, As it was the Cuſtom 
of ſome, who laid violent Hands on every thing elſe, to 
ſpare the Perſons Lives, and to paſs by the ploughing 
Oxen, and all the Inſtruments of Huſbandry. Which 
they did, not as if they were oblig*d to it by the Law of 
Nature, but purely conſulting their own Glory, leſt 
their Cruelty ſhould betray their Cowardice. A won- 
drous Glory indeed, to accompliſh only half a Vil- 
lainy, when to have carried it through, would not 
have turn'd to ſo much Advantage! 

XI. When we affirm that the Exerciſe of a Peace 
towards all Men, as ſuch, is the natural State of 
Man, we imply that it is inſtituted and eſtabliſh'd 
by bare Nature, without the Intervention of any 
human Deed ; and that therefore it depends ſolely 
on that Obligation of natural Law by which Men 
are bound as they are reaſonable Creatures, and 
doth not owe its firſt Introduction to the Agree- 
ment and Covenant of Men. Hence, to us, it ſeems 
uſeleſs to frame any Pacts or Leagues, barely for 
the Defence and Support of this Univerſal Peace“. 
For by ſuch a League or Bond, nothing is ſuper- 
added to the Obligation of the Law of Nature; or, 
no Agreement is made for the Performance of any 
thing, which Men were not before by the Law of 


Nature bound to perform: Nor is the former Ob- 


ligation rendred ſtreighter or firmer by ſuch an Ad- 
dition. For we ſuppoſe both Parties to remain in 
a natural Equality, and conſequently not to be held 
to their Covenant by any other Tie, than that of 
Reverence towards Gop Almighty, and Fear of 
ſuch Evil as may fall on them, if they break the A- 

eement *, Though indeed there appears ſome- 
what of Baſeneſs and Foulneſs in refuſing a Thing 
which one has expreſly engag'd to perform. As for 
the Power and Liberty which the injur'd Party 
hath, of proceeding againſt ſuch a Violator of Na- 
ture's Law, this is altogether the ſame, whether any 
antecedent Covenant had been made, or not. Men 
of any tolerable Culture and Civility muſt needs ab- 
Hor the entring into any ſuch Compact, the Heads 
and Conditions of which imply only thus much, 
that the Party concern'd ſhall not offend in ſome 
Point, which was before an Expreſs Command of 
Nature. Beſides, we ſhould be guilty of great Ir- 
reverence towards GoD, ſhould we ſuppoſe, that 
his Injunctions had not already laid a ſufficient Ne- 
ceſſity upon us, unleſs we ourſelves voluntarily con- 
ſented to the ſame Engagement; as if our Obliga- 
tion to obey the divine Will depended on our own 
Pleaſure. Therefore, in every Covenant, ſome Mat- 
ter is to be inſerted, the Performance of which the 
other Party could not have required from me, by a 
bare Right of Nature, or which, by virtue of that 
Riglt only, 1 did not fully and perfectly owe him; 
tho* it now becomes a true and abſolute Debt, 
upon my Declaration, and his Acceptance of my 
Conſent. Thus, as a Man who lets himſelf out to 


Vid. de Triſt. Lib. v. Eleg. 2. v. 71. 
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hire as a Servant to another, doth not ſet it down 
expreſly and immediately amongſt the Terms and 
Conditions of the Bargain, that he will not act per. 
fidiouſiy towards him, or that he will not pillage 
or plunder him; ſo that would be a ſhameful 1 
greement, in which a Man ſhould only bind himſchf 
not to break the Univerſal Peace towards another 
that is, not to uſe ſuch a Right againſt him, az he 
obtains and exerciſes over Beaſts, Yet, ſuppoſ 

any ſuch Robberies and Depredations, as we ho 
been lately ſpeaking of, to prevail amongſt ſome 
Barbarous Nations, then, in order to the reſtorin 

the Univerſal Peace, there would be Occaſion t 
enter into Covenant, by which all Parties ſhould tj. 
themſelves to the Practice of the Law of Nature t,. 
wards each other. The Caſe is much the ſame 
when two Nations, hitherto engag'd in War, ſhall 
by Agreement, lay down their Arms on both Sides: 
for ſuppoſing that they do not come to any Terms 
of Settlement about particular Matters and Perſor. 


mances; then the only Thing concluded on and 


eſtabliſh*d, is that general and common Peace, We 
find indeed in Hiſtory, many Examples of Con. 
monwealths reduc'd to ſuch Extremities, as to Pur. 
chaſe of their Spoilers this * univerſal Peace and For. 
bearance of Injuries, not only by Compact, but by 
Tribute. Claudian De Laudib. Stilicon, Lib. i, 3 
210, 211, ſays, that the Antients were obliged t 
do ſo, in theſe Verſes, 


Ili terribiles, quibus otia vendere ſemper 
Mos erat, & fada requiem mercede paciſci. 


— — w———— Thoſe dreaded Foes, 
Traders in Peace, and Huckſters of Repoſe. 


If between Nations, or People, hitherto not know 
to one another by Benefits or Injuries, by Peace or 
War, any common Leagues are made, without de- 
ſcending to particular Points or Conditions ; ſuch 
Leagues are ſuppos'd to be entred on for the Eft 
bliſhment of a Friendſhip, which is reckon'd to im. 
ply a cloſer Union, than is produc'd by that genen 
Peace of Nature. Or elſe we may take them only 


for ſolemn Proteſtations made by both Parties, that 


they will, for the future, obſerve *their mutual Offices 
and Duties, In the ſame Manner as Perſons related, 
at their firſt Meeting, or their firſt Knowledge of 
each other, are uſed to make long Declarations and 
Promiſes, to expreſs their mutual Benevolence nd 
Love. 

XII. After all, it muſt be conſeſs'd, that this 
natural Peace is but too weak and uncertain, and 
ſuch as, without other Aſſiſtances, would prove 
but a very mean Defence to the Safety of Mankind; 
ſo that we might well enough expreſs, and repreſent 
it in Ovid's Verſe 3 


Pax tamen interdum eſt; pacis fiducia nungquan, 
A Peace which all pretend, yet none can truſt. 


—— 


F. xi. * See Lib. viii. Ch. ix. F. 2. following. 


2 Our Author ſays this apparently in Oppoſition to the particular Engagements, which a Sovereign, for Example, _ of 
For tho' they are bound, in general, to obey his Laws and Commands; and, conſequently, a fimple Diſo 


his Subjects. 


edience 


renders them criminal ; they become more ſo, and deſerve a greater Puniſhment, when, having expreſsly and ſolemnly ſworn ® 


perform their Duty, they fail in their Allegiance. 


For with regard to thoſe things which, tho? really due by the Law of Nature, are unattended with any perfect Obligation, 
which determines the Perſon in Queſtion to obey them; they very properly conſtitute, and frequently become the Subject of n. 


tual Agreement. 


The Convention, in this Caſe, renders the Obligation 
$. x1. 4 Our Author refers us to Claudian's Conſulat. Mallii. but thro' 


rfect, and binds it with a ſtronger Tye. 
iſtake. See Grotius, Lib. i. Ch. iii. F. 22. 


I ;. e. Which the one could not require of the other in Strictneſs, or by virtue of any indiſputable Right, as appears fro 


what our Author has faid a little before. 


| 
Tix 


* 


o 


f 
* 


1 
*4 
* 

”"X 

i 
Rs 
-4 
Fe. 

1 

1 

* 
4 

"a 

8 FA 


Po 
| 
pu ©: i 
. 
+ 0 
4 
v 14 
I; 
_ moe 
A __ 
3 
1 4 
4 { 
, .," ax 
co 
7 3 1 
* * 
3 
" IF 7 
OA 


Pg” 


8 
* 

wd " * 

8 od 1 


: = Cu AP. III. 
4 auſe of which Unhappineſs is the great Wic- 
1:0 ates” Men, their unbridled Luſt of Power, and 
tir Deſire of encroaching on the Rights and Pol- 
eos ob others. When Micipſa King of Numidia, 
%%, grew jealous of the growing Power of 
_ 77-7, we are told the chief Things that frighted 
him, and ſet him on his Guard, were the Nature of 
Monti nd, covetous of Dominion and Government, and 
vic/enily bent on gratifying its Deſires ; and then the 
ana of O portunity, which, by the fair Hopes of 
o, and Succe/3, is able to ſeduce Men to ambitious 
1 Practices, who were otherwiſe moderate enough in 
We ir Mißbes, and in their Purſuits, Indeed theſe 
pernicious Charms of Avarice and of Ambition have 
taken ſo faſt hold on human Minds, that even the 
woſt mild and gentle Doctrine of our Saviour 
= Cir, which is perpetually inculcating the Rules 
of Peace, of Kindneſs, of Good-will, of Propen- 
| fion to forgive Injuries, of Humility, of Contempt 
of Riches and worldly Power; hath not been able 
to extinguiſh the moſt unjuſt Oppreſſions, Treache- 
ries, and Wars amongſt the Profeſſors of that holy 
Religion. So that Plutarcl/s 2 Deſcription will too 
exactly hit the Character of ſome Chriſtian Princes, 
whoſe Deſires, not Seas, nor Mountains, nor Deſarts, 
can ſtop and conclude ; not the Bounds which ſeparate 
Europe and Aſia can circumſeribe. Men ſuch am- 
bitious Spirits border on one another; Poſſeſſions, it is 
EE /corce poſſible that they ſhould live ſatisfied with their 
= proper Shares, and abſtain from mutual Injuries and 
| Invafions. In effeft, they are continually engag d a- 
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by covetous Delires : So it becomes a cautious and 
wary Man, and one who has a true Care and Con- 
cern for his own Safety, in ſuch a Manner to be- 
lieve all Men his Friends, as that they may ſoon 
turn his Enemies; in ſuch a Manner to obſerve this 
Peace with all the World, as a State which may 
ſuddenly be converted into War a. And the fa- 
mous Saying of Diony/ius Halicarnaſſeus*, ſhould 
often run in our Thoughts : $9 long as wicked Men 
have the Poxwer of doing Mi ſchief, they cannot want 
the Will. For which Reaſon Euripides s, tells us, 
that a prudent Diffidence is a moſt uſeful and advan- 
tageous Quality: And that a wiſe Man ought 5 nei- 
ther to act like a Sheep, nor like a wild Beaſt, to be 
neither tame in ſuffering Violence, nor {furious in 
offering it Þ, 

Tacitus, in deſcribing the Manners of the German 
Nations, hath left theſe two Characters of the 
Chauci and the Cheruſci, very remarkable for their 
Oppoſition 7, The former he calls a moſt noble 
People, who chuſing to maintain their Greatneſs by 
their Fuſtice, living in Secrecy and Quiet, without 
Ambition, and without Trſolence, by never inviting 
Har, they never feel it; by never doing, they never 
fuffer Violence and Spoil, And this is the principal 
Mark of their Virtue and of their Power, that their 
Saperiority is not obtain'd by Injury. Yet they have 
always Arms ready at hand for their Defence; and 
upon Occaſion could bring together a mighty Army : 
And their Numbers of Men and Horſes make* them 


famous and terrible, in the midſt of their peaceful 
= £212} each other, Envying and Plotting being the ne- Repoſe. The latter, he tells us, Ch. xxxvi. were 
Cary Conſequences of their T, emper. As for the two too fond of cheriſhing a long and decaying Eaſe. 
; RS Vames of Peace and of War, they uſe them juſt as they s was more pleaſant to them than ſafe. For 
1 e Money, not as they are determin d by Reaſon, but amongſt ſtout and daring People, tis never the true 
cg c4huording 10 Cuſtom and Convenience. Nor doth Pa- way to lie till; and where Men are buſy in Action 
nom BR 7erculus's Remark affect only the Romans and Car- and Contention, Honeſtly and Probity belongs to the 
wel ghaginians, when he ſays q Amongſt thoſe People, Titles of Conqueror . Thus the Chery (ci, who had 
5 there Twas perpetually either a War, a Preparation once the Repute of Equity and Juſtice, now lie un- 
; ſuch for War, or a deceitful Peace. Therefore, as it is der the — of Folly and Cowardice. So true 
Ef. the * y * an ge and good _ = _ is the Obſervation of Dio the Orator , that tho/e 
5 eented with his own Lot, and not diſturb the or- Tho are beſt prepand War, ma ö 
has tion of his Neighbour either by actual Invaſions, or in Peace. ALOE 9 
** F 7 * Comp. Sophocl. Hjax. Flagell. v. 688, Ege. d Add. Hobbes de Cive, Ch, xiii. 5.7 $. 
Offices mT a — 
lated, . x11. * Saluft. Bell. Jugurth. Ch. ii. Terrebat eum { vis. Micipſam] natura mortalium avida imperii, & pre ad explen- 
& 2 * Plus = . 4 7.3 4 kit. Week "= . T 7 erorum etatis, que etiam mediocres viro⸗ ſpe — — oh, * 85 


e aud N oviuutipgy, 
'6. i. Ch. xii. Aut bellum 


Mey, ur 5f O, vx Cunt @ ng 


[viz. Romanos, e Panos) aut 5 


Megs is + Y ˙,tñt⁵ $3" 
Ty, amp vownd Tor, mie, x) eins, 


» „ = , % » elli pa, tio 7 ö . 
t thi x B. 6. "For d d men dur aN Weg f, u M, mis TTovwpei's 76 G,. 10 * * 
* Earip. Helen. v. 1633, 1—34.— Tm ˙ ü I demands 
, b. 6 The Greek is, Ma. Ou £510 £JYy en Begrals. | 
| 1 A T Nam, of h ide, 3 GAA wy &s dueſev. We know not fro when 
kind; WE * Eugliſo Tranſlator attributes them to Euripides, but without any Certainty. Since the — Edirion of this Worte 1 waa 
rec — — cy, m — ions ” Epiaetus Arrian, Lib. iii. Cap. 23. at the Be inning. Wilfus believ'd we 
; l cke, an IKG g. I 1 . g 
| ooh to . 12 5 tor the reſt, this Philoſopher founds, upon theſe two Heads, the manner in which Man 
5 acit. de Morib. German. Ch. XXXV. 2.4, 5, 6 Populus inter Germanos nobil; , tui tj 
” © # -. . » 4 5 1 . : —_ f a, tt 
* tueri; fine cupiditate, fine umpotentid, guieti eretique nulla provecant bella, — 5 1 ——— * 
my ou N rTR on Nene, 3 , quod, ut ſuperiores a ant, nou or injurias adſeguantur. Prompta tamen omnibus 
7 "hi þ — > g bs * eu, equorumgue, & guieſcentibus eadem fama. 


Hut; qua inter impotentes, e walidos, falid gquieſcas, 
mw Aguigue Cheruſei, nunc inertes, 


? Orat. i. De Regno. p. 6. Ed. 


Q 


marcentem diu pacem inlaceſſiti nutrierunt, idque jucundius, gudm tut; 
ubi manu agitur, moedeflia, & probitas nomina ſuperioris ſunt. 7 * 


Tra gui olim 


rents ν,j] Very tip 897 fr. 
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A F. it 
Of the Law of Mature in general. 


The CoNTEN TS. 


1. The Connection. 

II, & 111. The Law of Nature is not common to 
Man and Beaſts. | | 

iv. The Object of the natural Law is not neceſſary 
before there is a Law, 

v, & vt. Whether the natural Law is common to 
Go p and Man. 

vI1, VIII, & 1x. The natural Law does not de- 
pend upon the Conſent of Nations. 

x, & xi. Whether Profit be the Foundation of Law. 

X11. Whether the Law of Nature appears plain 
from the End of the Creation. 

X111, The Principles of natural Right are diſco- 
ver'd by the Light of Reaſon. 


I. OINC E then it appears inconſiſtent with the 

Nature and the Condition of Man, that he 
ſhould live entirely looſe from all Law, and per- 
form his Actions by a wild and wandering Impulſe, 
without Regard to any Standard or Meaſure ; it 
follows, that we make Enquiry into that moſt ge- 
neral and univerſal Rule of human Actions, to 
which every Man 1s obliged to conform, as he is a 
reaſonable Creature. To this Rule Cuſtom hath 
given the Name of natural Law, and we may call 
it likewiſe the Law aniverſal and perpetual ; the 
former, in regard that it binds the whole Body of 
human Race; the latter, becauſe it is not ſubject to 
change, which 1s the Diſadvantage of poſitive Laws. 
What this Law is, whence the Knowledge of it 
ariſes, what are the chief Marks and Tokens by 
which it is diſcover'd, what Matters are to be re- 
ferr'd to that, and what to poſitive Conſtitutions, 
are Points which require the more careful Exami- 
nation; becauſe if this Baſis and Ground- work 
ſhould be ill laid, whatever we afterwards build 
upon it muſt fall of courſe. ?*Tis ” a good Rule of 
Plato (in Cratyl, p. 299. Edit. Francof.) A Man 
ought to be very ſtrict and accurate in examining the 
firſt Principle and Foundation of Things, and no leſs 
copious and diſtin? in explaining them z inaſmuch as 
theſe Points being once clearly ſettled, the whole Scheme 
of Doctrine regularly follows, And ſo much the 


rived from the Condition of Man. 
xv. The fundamental Law of Nature. 


1 * 1 
xVI, XV11, & xvIII. Hobbes's Opinion is enquiry ! 


into. | 

x1x. The former Original is ſufficient. 

XX, = Obligation of the Law of Nature is fri 

OD. 

xxl. Of the Eſtabliſhment of the Law of Nature, 

xxi 1. Some things are ſaid to be of the Law of N.. 
ture reductively and improperly. 

xX111. Whether the Law of Nature is different frm 
the Law of Nations. 

xxiv. A Diviſion of the Law of Nature. 


more ought this Rule to be obſerv'd in our preſent 
Subject, the more Truth there is in that Remark af 
* Lafantius, Lib. iii. Chap. vii. p. 224. Ed. Ox, 
Becauſe in framing the Manners and forming the Mz. 
del of Life, it is the bigheſt and moſt fatal Danger u 
miſtake, we ought to apply the ſtricter Diligence to the 
Study of our Duty. In this great Point there is m 
Allowance for Error or Diſagreement, all ought 10 be 
of one Opinion, and to declare, with a common Mouth, 
the ſame Doctrine: ſince the leaſt Slip may cvertum 
the Rule and Order of living. To the ſame Pur. 
ſe Diogenes Apollonias (in Diog. Laert. Lib. ix. 
gm. 57.) Every Diſcourſe, in my Judgment, ouglt 
to take its Riſe from ſome clear and manifeſt Principle; 
and the Style made uſe of ſhould be plain and grave. 
II. The Roman Lawyers defin'd 3 the Law ff 
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xv. The true Original of the Law of Nature i; . 
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Nature, to be that Law which Nature teaches al 


living Creatures; which therefore is not peculiar to 
Man, but is apprehended and obſerv'd by other 
Animals. So that, according to this Hypothelis, 


thoſe things muſt be ſaid to belong to the Law 


Nature, which brute Creatures either affect and 
purſue, or avoid and abhor : Whence it naturally 
follows, that there muſt be a Law common to Men 
and Beaſts, Which Opinion, it's likely, might pro- 
ceed from that famous old Notion about * the Saul 
of the World, of which all other Souls were a kind 
of «maniguare, or Particles, being in themſelves all 


— 


$. 1. Plato's Words are, 46 do wei v a, mavros reg ur mvni A * mMuy A iD, x, mani eu, an 
yd, ei Hh Vines). Ex drug 5 Ce u , ixavars, mH Aorme Faire dei d. 


Ladtantius's Words are, Et quoniam in diſponendo uitæ flatu formandiſque moribus, periculo majgri 


eccatur, majorem diliget- 


tiam neceſſe eſt adhiberi, ut ſciamus, 2 nos oporteat vivert .. Hic vero nullus diſfidio, 2 errori eſt locus, ont 


unum ſentire oportet, ipſamgue philoſop 


am, uno guaſi ore præcipere, quia, fi quid ſuerit erratatum, vita omnis evertitur. 


F. 11. 3 Jus naturale eft, quod natura omnia animalia docuit. Nam jus iſtud non humani generis proprium, ſed omniun animal! 
um, guæ in terra, guæ in mari naſcuntur, avium quoque commune e. Videntus etenim cætera guogue animalia, feras.etian, 
iftius juris perita cenſeri. Digeſt. B. I. Tit. i. Of Juſtice and Law. Leg. i. 5. FF See Iaſtit. B. f it. . $$. 1. bn 

+ ”'Tis certain that this was the Opinion of the Szoicks, as Juſfus 1 ts his Phyſol. Stoic. Lib. i. Diff. viii. and Lib. iii. Dif. 
viii. makes it appear, and moſt of the Roman Lawyers were of the fame Principles as that Sect of Philoſophers, for which ti? 
Reader may contult Merillius, Obſerv. Lib. i. Cap. 8. & eg.” But above all a Collection of Trafts, De Hg, S Ppbiloſoblis 
Juri ſcon ſultorum, publiſh'd at Jena by Mr. Slevogt, 1724. Hat it does not, from hence, follow, that the Definition of natural 
Right which Via gives, is grounded on this _— as after our Author, Mr. Buddeus in his firſt Diſcourſe of the Error: of 
the Stoics, which is amongſt his Analeta Hiſt. _— {. 6. and Mr. Ludevici in his Delineatio Hift. Juris Divin. Nat. & 
Pofit. c. F. 14. affirm, who alſo quotes Ja. Thoma/. Phyfic. Chap. xxxviii, Queſt. xxxii. and Hornius, De Subjecto Jur. Nat 
Sc. for they ſuppoſe, as they neceſſarily muſt, that the Sr9;cks attribute Reaſon to Beaſts ; but they take it for granted, by % 
Petitio principii, without Proof, ſince they alledge no Authority but the Definition itſelf, which they produce to prove, that, 
according to them, theſe ancient Philoſophers mult believe that Beaſts have Reaſon. The contrary appears by divers plain Pal- 
ſages. jA homine optimum quid eſt? Ratio (ſays Seneca) hic autecedit animalia, Deos ſequitur — Quid in homine proprium ? Ra- 
tio EpiR. Ixxvi. f. 294, 295. See alſo his cxxiv. Epiſt. p. 621, 622: Ed. Cron. Tis certain that the Sroicks did not acknov: 
ledge a Law common to Man and Beaſts, Cicero is plain as to this Point, Er guo modo hominum inter homines juris eſe wincule 
putart, fic homini nihil juris efſe cum beſtiis. De finib. bon. & mal. Lib. iii. Chap. xx. and Dzog. Laertius. En dpiarc wn 
ut #) r dizaior aeis mi dna (On, ds F drojpurimyra, Kc. In Zenone, Lib. vii. F. 129. p. 446. Edit. Amſtel. See whit 
is ſaid upon F. 3. Nete 10. following. . 
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ature, but exerting different Opera- 
vo 4 — as they fell on different Bodies, 
7 TS with different Organs for the Conveyance 
7 "1 their Strength and Powers. Nearly allied to 
„ this Fancy was the Mu , or Tranſmigra- 
tion of Souls; according to which, Men and Beaſts 
were thought to differ only in their corporeal Fi- 
are, having Souls altogether of the ſame Nature, 
and mutally lending to each other “. But the ge- 
SE ral Conſent of learned Men hath diſcarded this 
common Law of animate Beings : Inaſmuch as 1t 1s 
impoſſible to conceive how a Creature ſhould be 
capable of Law, and at the ſame time incapable of 
Reaſon . Heſiod. Op. & Dier. Lib. i. V. 275. 


Tay 5 33 dvIpumir, ver ( Alxns) Maat Kerle, 
* , Y dye, % otwyols meTeey ole, 

EOe d, ie & xn NN i aum. 
'AvSj&mun S ire ,.: I n ,] 

1e —— 


This Law did Fove for human Race ordain : 
The Beaſts, the Fiſhes, and the feather*d Train 
He left to mutual Spoil and mutual Prey, 

But Juſtice gave to Men. 


And altho' there are ſeveral Actions of Men and 
Beaſts very much alike, on the Performance of 
which the former are ſaid to have fulfill'd the Law 
yet in Strictneſs and Reality they are extremely dif- 
ferent, ſince they are done by Brutes out of {imple 
Inclination of Nature, but by Men out of Obliga- 
tion, of which thoſe other Creatures have no Senſe. 
And therefore we muſt ſuppoſe Authors to ſpeak 
figuratively, when they attribute to ſuch inferior 
and dumb Animals, Juſtice, Fortitude, Pity, Gra- 
titude, or Chaſtity z only becauſe they perceive in 


Vid. Virgil. En. vi. 724, &c. Ovid. Met. Lib. xv. v. 7 
Hebr. Lib. i. Chap. v. 
tarch. Conviv. Sept Sapient. p. 163. Ed. Wee 


Cu Ar. III. Of the Law of Nature in general. 


5, &c. 
. 1 De. J. B. & P. & Lib. i. De Ver. Rel. Chriſtianæ. 
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ſome of their Proceedings the Shadow and Sem- 
blance of theſe Virtues *. For Things which ſeem 
alike in their external Face and Appearance, are by 
no means the ſame, if they proceed from different 
internal Principles. As for Grotiuss Opinion e, 
that ſome aſs. of other Creatures are diſpos'd in an 


extraordinary ma by * an external NReaſon or 
Principle, of Bees and of Ants, and 
the Frug; ich ſome ſeem to uſe about what 


they hav&For, for the Benefit of their Kindred and 
Off-ſpring ; this is allowable only if we mean by 
it, that the Nature of theſe Creatures is in ſuch a 
manner temper*d by the Divine Creator, as to be 
capable of producing ſuch Actions; not that any 
outward Principle violently guides and ſteers them +, 
as a Pilot doth a Veſſel, Nor is it difficult to un- 
derſtand, why they do not diſcover the ſame Cun- 
ning in other Matters equally obvious; if we ſup- 
poſe, with + the new Philoſophers, that Whatever 
Form irrational Animals enjoy, ariſes purely from 
the Figure and Diſpoſition of material Particles, 
and from the Variety of their Movements. IEſpe- 
cially ſince, even amongſt Men, we may find thoſe 
who are extremely quick and ready at ſome forts 
of Buſineſs, yet ſtrangely dull and heavy about 
others, not more difficult and abſtruſe : Which can 

roceed from nothing elſe, but from the particular 
Diſpoſition of their Parts, eſpecially of the Brain 
and Spirits 4. Thoſe therefore who will have a 
Law of Nature in Brutes, becauſe they ſee them 
acting now and then with ſome Appearance of Re- 
gularity and of Deſign, abuſe the Term of Law 
by an undue and unneceſſary Application. 

Beſides, there can be found no dumb Creature 
which performs all the Duties and Offices of Man 
on the contrary, there is ſcarce any rational Pro- 
ceeding, to which ſome Brutes do not * act directly 


oppoſite 


d Vid. Selden. De L. N. & G. ſecund. 
a Vid. Plu- 


Grotins, Lib. I. Cap. I. 5. xi. 


It is one of the fineſt Common-places of Morality, to 


regular Motions of the Beaſts. (See Horace Epod. vii. Juvena 


Nil agit exemplum, litem quod lite reſolwit. 


Barbara, the Wife of Sigi/mond the Emperor, deſigning to marry again after the Death of her Huſband, one 
the Example of the Turtle, which always remains ſingle after the Death of her Mate. 


poſe to me the Example of Animals, inſtance in that of Pigeons and Sparrows." 


— 


As to this pretended Right common to Men and Beaſts, ſee a beautiful Paſſage of Cicero de Offc. Lib. I. Cap. xvi. and 


The Original has it, Principio intrinſeco, contrary to the Connection of this Diſcourſe, and the expreſs Words of Grotius. 
But Mr. Hertius has amended it in his Edition of 1706, and made it, extrin/eco, as it ought to be. 

3 See Mr. Bayle's Di#ionar. Hiftoric. & Critic. Tom. iii. p. 2610. of the ſecond Edit. 

4 Nevertheleſs our Author does not follow that Syſtem, as we may judge from many Places in his 
the contrary. See what I have ſaid, Lib. i. Chap. iii. F. 1. Note 1. Remark K. Art. Rorarius. 

5 Mr. Bayle has made ſome Reflections which may pleaſe the Reader, and therefore I ſhall give him them in his own Words: 
ew the Pie 


Works, which ſuppoſe 


order of Mankind, by comparing their irregular Ations with tbe 


Satyr. xv. and Boileau Sat. vii.) But how finely ſoever it may 
appear, and however it may affect, it is nevertheleſs but a weak Way of arguing ; for, 


ter, and, ſecondly, may be more ſeriouſly anſwered by this Maxim : 


firit, it may be eluded by way of Ban- 


That Argument is of no Force, 
Which when retorted is the worſe. 


ſuggeſted to her 
To which ſhe anſwered, /f you will pro. 
Thus the firſt ſort of Argument is eaſily ſolved 


without any Inconvenience. Nor is the other more difficult; for the Man whom you'll ſend to School to the Beaſts to learn his 


Duty, will reply, he deſires no better Maſters ; for he'll tell you, 1 ball learn of them to yield up Right to Force. 


The ſtrongeſt 


Dog makes no Scruple to take the Morſel from his Fellow. How often do we ſee Dogs quarrelling for their Meat? Will not 


Chickens fight one with another in the Sight of their common Mother ? Do 


nothing but the Death of one of them can end the 
Blows ? What more furious 
Matters of Love? ( Horace, 
Do not ſome Beaſts devour their own Young ? 
Shall I not learn to take every thing within my 


not Cocks fight ſo furiouſly with each other, that 


Combat? Do not Pigeons, the very Emblem of Mildneſs, often come to 
* N are there than thoſe of Bulls? Does an 
Lib. i. Sat. iii. v. 110.) Can a more unnatural Barbarity be any where learned than at this School! 
Shall I not learn Inceſt from them? (Ovid Metamorph. Lib. x. v. 323, Sc.) 
each, to lay up my Proviſions as the Ant does? Horace Satyr, Lib. i. Sat. i. 


thing but Force decide Right among them in 


V. 32, Cc) May not I reſcue myſelf from that hard Bondage which makes all Men groan, and wrings ſuch grievous Complaints 


from them as theſe ? 


How bleſt are you, | 
Wild Beaſts, that are, in loving, ty'd unto 


This does not hinder but that ſuch Morality may be proper to affect the greateſt Part of Men. 


No Laws but thoſe of Love ! whilſt human Laws 
Inhumanly condemn us for that Cauſe. Paſtor Fido. 


Diez. Ei. & Critic. Tom. i. 


P- 475, 476. Article Barbara. Rem. C. See what our Author ſaid, Chap. i. f. 4. Grotius alſo obſerves, that there is no 


"8 Action commendable in Man, 
18 ure Bel. & Pac. 
- lan and Beaſts, 


| but Gop has impreſſed ſome Footſteps of it in the Beaſts which are deſtitute of Reaſon. De 
Lib. ii. Chap. xix. F. 2. Numb. ii. in the Notes. 
can be eſtabliſhed, nor can the Inftin& of Beaſts be taken for a Rule of natural Law, 


Laſily, It is always certain, that no Law, common to 
properly ſo called. Such 
| a8 


Q 2 
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oppoſite, Yet in Harangues to the People, it is 
reckon'd a high Aggravation of a Crime, to ſhew, 
that even brute Creatures abhor the Commiſſion of 
ſuch Enormities. Thus Plato“ ſays, that in argu- 
ing againſt the unnatural Vice of Pollution with the 
ſame Sex, it would be proper to appeal to the Na- 
ture of Beaſts, in whom we do not diſcover the 
ſame foul and monſtrous Practices“. | 
III. Some Perſons indeed (rather I believe to 
ſhew their Wit, than out of any ſerious Deſign ) 
have afferted this Community of Law between 
Men and Beaſts, and back'd their Aſſertion with a 
numerous Heap of Arguments, all which have 
been long ſince moſt ſolidly confuted. It ſhall be 
enough for us to touch lightly on the Proofs which 
they draw from Scripture. That Text then in 
Gen. ix. 5. Your blood will I require at the hand of 
every living thing, according to ſome Expoſitors, 
imports only thus much, that G o Þ would revenge 
the Murther of a Man committed, not only by the 
Hands or the Weapon of another, but by the Fury 
of wild Beaſts ſet on him by the other's Command. 
Inaſmuch as in the Antediluvian Times many vio- 
tent Tyrants and Oppreſſors uſed to keep wild 
Beaſts, to ſerve for Executioners of thoſe who diſ- 
pleaſed or affronted them i. Others give this Inter- 
pretation, that Gop will ſometimes make even 
wild Beaſts : the Inſtruments of puniſhing Murche- 
rers. 
Thing only every Man, as if Gop only declar'd 
that no human Murtherer ſhould eſcape his Juſtice. 
In Levit. xviii. 23. and xx. 15, 16. Command is 
given, that if any Man or Woman are found guilty 
of Beſtiality, * the Beaſt ſhall be ſton*d, without 
any Difference of Age. Yet the Jews obſerv'd 
fuch a Difference of Years in regard to the human 
Parties of both Sexes; ſo that it a Boy were not 
above nine, and a Girl above three Years old, they 
maintain'd that no Puniſhment ought then to be in- 
flicted, either on the Perſon, or on the Beaſt ; be- 
cauſe they would not allow that the Pollution for- 
bidden in the Law could be actually committed at 
ſuch an Age. Now when they ſton'd the Beaſt, 
they did not do it becauſe the Beaſt had properly of- 
fended ; but partly leſt the Sight of that Creature 
ſhould incite ſome other Perſon to the like foul Paſ- 
fion, and partly leſt the Beaſt remaining alive ſhould 
keep up the ſcandalous Remembrance of the human 
Offender, who had ſuffer'd Puniſhment, Grattan, 
= Lib. viii. De L. L. p. 913. Ed. Francef. 


d Senec. Hyppol. v. 910, 911. , 
me Feræ quoque ipſæ Veneris evitant nefas, 


Generiſque leges inſcius ſervat pudor. 


Add. Oppian. Cyneget. Lib. i. v. 2 39, Sc. and Halieut. Lib. i. v. 702, &c. which laſt Place may well be urg'd againſt Parents 


who ſeem to have loſt their natural Affection. 


c Add. Selden. De J. N. & G. Lib. i. Chap. iv. & Mornac. ad Leg. vii. D. De his gui effuderint vel dejec. Lib. ix. Tit. iii. i 


à Vide Div. Chryſaſt. in Rhodiac. p. 340. Edit. Morell. 


f Levit. xix. 19. Vide Sellen & Ant. Matth. De Crimin. Proleg. Chap. ii. $. 1. The Account which Thuanus (Lib. ) 
gives of the Proceſs againſt the Mice in Burgundy is no more than a Jeſt. | g 


Of the Lau of Nature in general. 


Others again underſtood by every living 


Cauſ. xv. Queſt. i. Chap. iv. The Reaſon. 

were order*d to be WIPa, ſeems to 1 2 
they would renew the unhappy Remembrance of the 
fout Crime. Philo Judæus (De ſpecial. leg.) adds: 
third Reaſon, Leſt the Beaſt ſhould bring forth — 
deteſtable Monſter, ſuch as uſually proceed from 4 | 
tural Impurities, and ſuch as no pious Man can bea 
the Sight . Thus too, Deut. iii. 15, 16. Goy 
commands the 1/aelites, in rooting out the idol. 
trous Nations, to deſtroy the very Beaſts; only t 
ſhew the Heinouſneſs of that Crime, not as if Fa 
Beaſts could be Partakers of it. It is obſervable 
that if a Gentile, living amongſt the Few; had 
been polluted with a Beaſt, the Mat 
Death, but the Beaſt eſcap'd c. 
Law in Exodus xxi. 


Wes * 


28. the goring Ox was to he 


Fault, but that he might nat offer the like 

another time; and that the Owner, Who had = 
ligently kept him, might be puniſh'd by his Lok: 
And hence they were not allowed to eat the Fleſk 
of ſuch an Ox. This Puniſhment was though: 
ſufficient when the Owner was but lightly in 
Fault, or when he was ignorant of the Fiercench 
of the Beaſt : Whereas if he knew him thus furi- 
ouſly diſpos'd, and ſtill neglected to keep him up 
he paid tor the Miſchief wich his own Life, beine 
made a lad Partner in the Puniſhment. And here 
again the Rabbin tell us, that the Ox was Ron's 
only when he had kilPd a Few, not if a Getile had 
periſh'd by his Violence. And indeed it was 2 
Cuſtom in ſeveral other Nations, to deſtroy ſuch 


things as had been the Inſtrument of any Miſchici 


or of any Misfortune Thus it appears from the © 
Orations of Demoſthenes againſt Ariſtecrates, and ; 5 
Aſchines againſt Ciæſipbon, that by the Atheniu © 


Laws, Stones, Clubs, Axes, and ſeveral other ſuch x * 
things, when they had been made uſe of in the © 


Commiſſion of Murther, were brought formally F 
into Court, as it were in order to undergo a Penal. © 
Thus the Statue of Theagenes in Thajos having ; 
unfortunately Kkilbd a Man by falling on him, the | 
People order'd it to be dragg'd into the Sea l. St. 
Ambreſe calls the Copulation of Aſſes and Mares, by 5 
which Mules are produc*d, forbidden; not becaul: © 
the Beaſts contract any Guilt in thoſe Practices, but 
becauſe Men are forbidden to procure any ſuch un- 
natural Mixture f. | 


* 


— 
A = 


x 
* 
' 


The Beaſts themſelves avoid enormous Love ; 
And Modeſty unconſcious and untaught, 
Preſerves the decent Laws of Sex and Kind: 


e Hexaemeri, Lib. v. Chap. iii. 


— 


1s follow this Method run a great Riſk of throwing themſelves into Sceptici/m, or leading others into it, by the manifeſt 
tainty of the Maxims built upon ſuch weak Principles. See the Diſcourſe, 


Hiſt. Philoſoph. F. 32- 


I 111. * This is founded only on the Dreams of ſome Rabbi. See Selden of the Law . ; 


Hebrews, B. i. Chap. v. Ed. Argent. 


E Some turn it thus, God wil, require your Blood at the Hand of eVery Beaſt ; but the Prepoſition in the Original will not ber . 


this Interpretation. 


3 I have corrected our Author's Expreſſion, Orhers underſtand. by, every 
were in the Text of our Copies or Verſions, whereas it is found only in the 


Mr. Le Clerc's Notes upon this Paſlage. 


e Scepticiſino Morali, among Mr. Buddeus's Analcta 5 


2 


Man only ſuffery 
According to the 


Pe 


ſton d; not becauſe he had properly committed: 


Creature Man only; as if every living Creatur! 4 
amaritan Pentateuch, which is corrupted. St 
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Uncer- 


4 Our Author ſays, the Beaſt ſhall be floned; but that's only a Conjecture of the Rabbins, for the Scripture determines no! By 


how the Beaſt ſhall be ſlain. 


Our Author hath forgot a fourth Reaſon, as conſiderable as uy 


ble how deteftable ſuch Crimes were to him, would have every 
ef 1 and Autun, in the xvth Century, gravely paſſed ſeveral Sentences upon the Beaſts 


they cauſed the Caſe of the Inhabitants and Beaſts to be pleaded judicially by thei! 


6 The ſpiritual Tribunals of Lyons, Magon, 
that annoyed their Country. Sometimes, alſo, 


Advocates, who produced the Reaſons for each Party, before they paſſed Sentence. See the Critical Hiſtory 7 os Fra. 
ices, written by F. Le Brun ; an Extract of which is found in the News from the Republ. of Letters, in July 1702. Article x 2 
e we 


p. 63. 


Thing deſtroyed which contributed any way to their 


ſuperſtitious Pra- 


of them, which is this, That Go D, that he mi he make 1 A J 
mmi/ſion. 
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cause. III. Of the Law of Nature in general 117 
"IM ofe learned Compilers of the and @ civil Being, for the Worſhip of God, for the Ob- 
Wh: 1 We wy "x their — that by ſervation of Juſtice and of Laws, for the building of 
N 2 of the Law of Nature a, they meant that Cities, and for a ſocial and friendly Life ; in Man, I 
1; _ : * infticomd by the great Creator, chiefly in ſay, /be has fix'd the Seeds of this Love in a fairer, 
© Things which make directly for the Preſer- and in @ more plentiful Manner : And in this ſhe hath 
3 of Nature, or of the Species and Individuals follow'd the firſt Principles of his Body, and the origi- 

— al animate Beings. And it is the more probable, nal Ingredients of his Conſtitution. 
—— they took it in ſuch a Senſe, becauſe they ſet IV. Ochers make the Object of natural Law to 
down, as the chief Heads of this Law, only the be ſuch Acts as, in themſelves, include a moral 
1 Conjunction of Sexes, the Procreation and Educa- Neceſſity or Turpitude, and which are therefore, in 
ET :ion of Off. ſpring, and Self- deſence. Many other their own Nature, either abſolutely requiſite or un- 
Authors have us'd the ſame Terms in the ſame lawful, and which we muſt of Conſequence ſuppoſe 
XX improper Manner; as particularly Mr. ves of to be neceſſarily commanded, or neceſſarily forbid- 
Paris, in his Treatiſe concerning the natural Law den by Gop. And this Mark, they fay, diſtin- 
= or-doind by God over all created Things, and Des guiſhes natural Law, not only from human, but 
Cases, in his Principles of Philoſophy. We may from the divine poſitive Law, which doth not com- 
EZ conclude this Point with the excellent Obſervation mand or forbid Things in their own Nature neceſſary 
of Plutarch b, Nature, ſays he, as in thoſe Trees and or unlawful s, but by forbidding Things makes 
EE Shrubs which we call wild, ſhe hath ſown the crude them unlawful, and by commanding Things makes 
and imperfef Principles of true and pleaſant Fruits ; them neceſſary : while the Things forbidden by the 
RT / in Brutes bath implanted an imperſect Love of their natural Law are not therefore evil, becauſe Gop 
=” OF-/pring, not belonging to the Head of Juſtice, nor hath forbidden them; but Gor therefore forbad 
BT reaching beyond the Inducements of Profit and Advan- them, becauſe they were in themſelves evil: And, 
5 tage. But in Man, whom ſhe produc d for a rational on the other Hand, the Things enjoin'd * the 
1 ame 


Lib. i. Tit. ii. D. De Juſt. & Jure. b De amore prolis, Edit. Vechel. p. 495. 


— 


. 1 There is all the Evidence in the World to believe, that they underſtood by it what the Stoict call, 1 rpw mm ng auory, 2s 
Mr. Hertius briefly obſerves. See Aul. Gellius, Lib. xii. Chap. v. & Cicero De fin. bon. & mal. who tranſlates it, Prima ſecun- 
5 = dum naturam, Lib. v. Ch. vii. Not that the Steics, or the Roman Lawyers, who follow'd their Notions, believ'd there was any 
Pp = Law, properly ſo call'd, common to Men and Brutes. The expreſs Paſſages I have alledg'd above, Note 2. evidently prove the 
== contrary, with regard to the Szoics. As for the Roman Lawyers, the Manner in which Uſ/pian expreſſes himſelf, in the very 
Definitions of the zatural Law in queſtion, ſhews, that he did not regard this Law, as agreeing in the ſame manner preciſely to 

== Brutes as to Men; for he doth not ſay, that the Beafts are, i/ius juris perita, but only, perita cenſeri ; that is, they did not 
properly know the Rules of natural Right, but are only thought to know them. The ſame Ulpiar ſays elſewhere, That a 
FBeaſt in hurting a Man, or doing him y ns Damage, does him no Injury, becauſe he doth not know what an Tjury is; from 
whence it follows, that there is no Right common to Man and Beaft. Pauperies eft damnum fine injuriũ facientis — NEC 
ENI M poteſt animal injuriam feciſſe, quod ſenſu caret. Digeſt. Lib. ix. Tit. 1. Leg. i. $. 3. The Roman Lawyers may be 
very eaſily defended in this Point; and I do them this Juſtice, with the greater Pleaſure, as I never had for them that violent 
Reipect which ſome have, who admire or excuſe every thing they ſay, at any rate. They conſider'd Man, either as an Animal, 
or as a rational Creature; and, from theſe two Ideas, they Jeduc'd the Foundation and Rules of a Law common to all Nations, 
in contradiſtinction to the C:yi/ Law of each particular State. With regard to the firſt, they laid down, as a Principle, thoſe 
natural Inclinations, which Mankind enjoy in common with the Brutes. Under this Head they rank'd the Care of Self-preſer- 
vation, the Defire of propagating our Species, that parental Affection which leads us to educate our Children; in ſhort, all that 
ue do thro' natural Inſtinct, and which requires no Reflection. With regard to the ſecond Head, they eſtabliſh'd Reaſon, which 
is the diſtinguiſhing Characteriſtic of Man; and, by the Help of which, he not only directs that Inſtin& he has in common with 
the Brutes, ſo as to uſe it in a manner worthy of rational Beings ; but, alſo, diſcovers, in his own Nature, Principles which lead 
bim to Things of which the brute Creation have not the leaſt Notion. To this Point may be reduc'd the Sentiments of Reli- 
gion; the reciprocal Love between Children and their Parents; Treaties, Commerce, Societies private or public; with the 

aus of War and Peace, Sc. We may ſee upon this Head, Cujas; Recit. in Digeſt. Tome VII. p Edit. | 1h; Page 13, 
& ſeg. But above all Mr. Noodt, Comm. in Digeſt. Page 5. & ſeg. who has admirably clear'd up the Ambiguity of the Diflintions 
between the Lav of Nature, and the Law of Nations, according to the different Language of the antient Lawyers; of which we 
ſhall ſpeak further, F. xxui. of this Chapter. 

3 Hinc deſcendit maris atque froming conjundio,' quam nos matrimonium appellamus, hinc liberorum procicaio, hinc educatio. 
Digeſt. Lib. i. Tit. i. De Juſtitia & jure, Leg. i. Nam jure hoc evenit, ut quod uiſque ob tutelam corpori ſui fecerit, jure feciſſe 
exiſtimetur. Ibid. Leg. iii. This laſt Law, as it is placed, has Reſpe& to the Lig of Natlont, as Vinnius upon the Inſtitutes 
has obſerved; and this appears by the Reaſon alledged by the Lawyer of Florence, from whom theſe Words are taken, for he 
appeals to Nature, which has eſtabliſhed a kind of Relation among us, by Virtue of which one Man cannot, without a Crime, 
do any Evil to another. Our Author, who ought to have obſerved this, ſays, That divers learned Men, and among them Yves 
of Paris, in his Treatiſe De Jure Nat. à Deo rebus creatis conſtituto, and Mr. Deſcartes, in his Principles, have made a wrong 
Ule of this Term, natural Right. 

Liv, 5 Grotius (Lib. i. Ch. i. F. 15. Num. i. criticiſes upon the Philoſopher Araxarchus, as having aſſerted, too generally, 
that what Things Gop wills, he wills not becauſe they are Joſt but they are juſt becauſe he wills thems This is the Example he 
brings to prove it; Alexander the Great, deſpairing for the Death of Clitus, whom he had flain in his Paſſion, becauſe he had 
ſpoben too freely to him, Ana xarc hus, to comfort him, ſaid to him, in vile Flattery, O. Mn n mv a e Turedpov q 
Lev „ 0 Our, ira N n gi , T4 kegrurrT © Sewwwriy if x Jingiov ; Plut. in Alexand. p. 695. Ed. Mech. i.e. 
Know'ſt thou not that the Poets ſay, that Jupiter is married to Themis? i. e. Right and Juſtice fitting by him, which ſignifies, That 
all that a Prince does is holy, right and juſt ? By which Anaxarchus gives us to underſtand, That as * regulates Juſtice accord- 
ing to his Will, ſo a Prince can change, as he pleaſes, the Rules of Right and Wrong. This is jul the Language of 

| Flatterers, and the Principle of Mr. Hobbes, who deſtroys all Juſtice, and yields up plainly the Will of Gop to the Hu- 
| mour of Princes, fince all that a Prince does being juſt, becauſe he does it, if he thinks good to do it, Go p muſt will it 
alſo, and approve of it as juſt. Plutarch elſewhere relating this Story, maintains that Araxarchus did very ill to ſpeak ſo to 
Alexander, becauſe inſtead of adviſing him to repent of his Fault, he had laid down a Maxim, which would encourage him to do 
the fame again. The Truth is, (ſays he) that Jupiter has not Juſtice frting on his Side, but is _— perfect Tuſtice, and is more 
antient, as well as mare perfect than all Laws. This Fiction of the Antients tends to make us underſtand, chat without Zuftice 
1 Jupiter himſelf could not govern as he ought, Ou 35295 , Wnexiuuns Fig) ofs Nuapre wmaivoray WT Te We Th S 01 Site- 
WW 3 Eity Jei Tagra rei, 6 Z} Ts IN, Oi migedpor, dd 29135 Sinn uo, Thus BY, x) s teu. 
41 Þ 2 % „ mAazct £79 Ayu, x, Year", Y Hv, bs fe- Sitns a xe un? Oe vas Surnyirs. 
1 5 - vu om. ii. þ. 781. We may ſee, by theſe Words, that this Philoſopher, in eſtabliſhing the Will of Goo, as the 
ion of Right and Wrong, ſuppoſes, at the ſame Time, that his Will is not purely arbitrary, but that he immutably 


follows what the Perfection of his Nature requires, See alſo the Reflexion which Arrian makes upon this Matter in his Fæpedit. 
Alerand. Lig. 1 (Ch. . 
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118 Of the Law of Nature in general. Book II. 


lame Law, are not made good or neceſſary by contrary Performances, not a ſocial Animal, but: 
Gop's enjoining them; but were therefore enjoin'd ſome other Species of barbarous and horrid Cres. 
by Gop, becauſe they were in themſelves ſimply tures had been produc'd. Notwithſtanding all 
good and neceſſary a. But now beſides that upon , which, it remains for a certain Truth, that ante. 
admitting this Opinion, it would remain a moſt cedently to the Impoſition of any Law, all Aion; 
perplexing Doubt what thoſe Acts are which we are to be eſteem'd indifferent. For by decreeing tg 
thus ſuppoſe in themlelves, unlawful, and by what create Man, that is, to create an Animal whoſe 
diſtinguiſhing Token they may be clearly known Actions ſhould not be all indifferent, Gop imme. 
from others: We have already ſhewn, in our former diately conſtituted a Law for his Nature. Neither 
Book, that no Actions are in themſelves good or from our Aſſertion, that all Actions are in them. 
bad, honeſt or vile, till they are made ſo by ſome ſelves indifferent, before the Application of Lay, 


Law. Nor ought any Man to be ſhock'd with doth it follow, that Gop could have order'd ow 


ſuch a Scruple as this; If all the Morality of hu- worſhipping him with Blaſphemy, or * with Con. 
man Actions depends on ſome Law, might not tempt ; as Yaſquez d raſhly maintains. For a n. 
*© Gop therefore have ſo fram'd the Law of Nature, tional Creature, that is, a Creature indued with the 
** as to enjoin Things directly contrary to the pre- Faculty of apprehending Things as they truly are, 
* ſent Duties? For Example, if amongſt the mu- cannot form any other Conception of Gop than to 
tua] Offices due from Men to one another, he acknowledge him a Being not only vaſtly his Supe. 
„ ſhould have put killing, ſtealing, fornicating, rior in Nature and Dignity, but, likewiſe, his pro 
and bearing Falſe-witneſs; and amongſt the pro- Lord and Governor in the higheſt Degree. For 
*© hibited Actions, Gratitude, keeping Faith, pay- otherwiſe he would conceive a meer Idol, or indtel 
ing Loans, and the like.” For here, tho' it any Thing rather than a God. But now it is plainly 
ſcems altogether a needleſs and an impudent Cu- contradictory, to ſuppoſe a Being at the ſame Time 
rioſity to enquire what GoD might have done, when the moſt eminent and the moſt deſpicable; a Go. 
it appears plainly what he hath done; yet if any vernor deſign'd purely to be inſulted on by his Sub. 
Man ſhould perliſt in ſuch Vanities, we may aſſure jects; and to expreſs our Acknowledgment of the 
him, that ſuch a Doubt as we have been propoſing, Excellency and the Power of the divine Nature, by 
implies a manifelt Contradiction. For altho* Gop ſuch Signs as denote directly the contrary. Theke. 
was not oblig'd by any Neceſſity to create Man (as fore to ſay that Gop cannot eſtabl ſh ſuch horrid 
I think thoſe Perſons have but a very narrow and un- Abſurdities by a Law, doth no more detract from 
worthy Notion of the divine Power, who believe it his Omnipotence, than to ſay, that he cannor die, 
would have diminiſh'd any Thing from Gop's that he cannot be untrue, that he cannot make Thing) 
Glory, not to have made theſe poor Inhabitants of undone, which have been already done. 

the Earth®©) yet when he once decreed to create him We may obſerve farther, on this Argument, that 
a rational and a ſocial Being, it was impoſſible but if the Definition of natural Lato is to be founded on 
that the preſent natural Law ſhould agree to him ; that neceſſary Honeſty or Turpitude of ſome Ac- 
not by an abſolute, but * by an hypothetical Neceſſi- tions, it muſt be always perplext and obſcure, and 
ty, For ſhould Man have been engaged to the run round in an unconcluding Circle; as will ap- 


* Vide Grot. Lib. i. Ch.i. F. 15. Num. i. b B. i. Ch. ii. F. 6. © Vide Job xxxvili. v. 4. 
5 Controv. Illuſtr. LIS. i. Ch. xxvii. Num. ix, &c. 


' We underſtand by hypothetical or conditional Neceſſity, that which is founded upon ſome Suppoſition, without which it 
could not be. And ſo in the Matter in hand, we muſt ſuppoſe the Will of Go p as a Condition, without which there could be 
no Law of Nature, ſince if G o Þ had not freely determined to ſend into the World ſuch a Creature as Man, we could not con- 
ceive that there ſhould be any Rule of Conduct given, which ſhould neceſſarily agree to the Conſtitution of a reaſonable and ſo- 
ciable Creature. See Lib. i. Ch. i. F. 4. Note 4. This is true: But our Author might have anſwer'd more plainly, that there 
is no Contradiction between our ſaying, that the Vill of God is the Baſis of the Force of the natural Law ; and that, neverthe- 
leſs, this Will is not arbitrary. For it is no way repugnant to the Independance of a Being ſupremely perfect, to aſſert, that he 
neceſ/arily wills to preſcribe or forbid Things, which have a neceſſary Agreement or Diſagreement with the Conſtitution of that 
Nature, which he has given us; and, donſequently, that he can change nothing in the Laws of Nature, or even diſpence with 
them. This is in him a | ip Neceſſity, and a happy Impotency, reſulting from the Perfection of his infinite Eſſence. See 
my Reflections on the Judgment of an Anonymous, or Mr Leibnitz, F. 15, 16. For want of rightly nnderſtanding this clear Di- 
ſtinction, between an arbitrary Will, and a Will neceſſarily determin d by the Goodneſs of God, M. Bayle (in his Continuat. det 
penſies diverſ. Artic. 153, and elſewhere) falls into metaphyſical Reaſonings, and draws endleſs Conſequences, which make ro- 
thing againſt the Opinion we defend. | 

That is to ſay, In caſe Gop had created a Creature like us in Body only, and in outward Shape, and, by Reaſon of that 
Reſemblance, he had been called MAN, this is only a Suppoſition, and a Reduction ad ab/ardum, to male us underitand tir 
Ridiculouſneſs of the Hypptheſis. See, alſo what our Author ſays in his Diſſertationes Academ. p. 747. where he explains his Ser. 
timents in this manner. See, alſo, my Remark on Grotius, Lib. i. Cap i. & 10. Note 14. 

3 ”Tis thus our Author quotes, and criticiſes the Paſſage of Vaſquez. The Journaliſts de Trevoux (at the End of the Extra 
they gave of the firit Edition of my Tranſlation, Now 1708.) obſerv'd, that the Baron de Puffendor ff miſrepreſented Vaſquez in ths 
Place. But they themſelves have impoſed upon their Readers in a much groſſer manner, as will appear from the Words d 
Lauer, which follow: Nec, ut nobis widetur, recipienda ef} ſententia DoMIx ici DE SorTo (Lib. ii. De Fuft. & Fur Art. 8. 
Queſl. S.) exiſtimantis Deum non poſſe efficere, quid bonum fit, ut homo ipjum Deum amare definat, wel forte odia habere incipial: 
guin imo forte poterit, fi velit, efficere, ut bonum Fe Si ergo Deus Opt. Max. hanc mentem & primis cunabilis nobis ell 
imbuere, ut cum edio haberemus, Fe riſui & ludibrio haberet : quis vetat quin id efficere pefſet, & nihileminus nos diligere, þ fl 


libitum eſſet? Let Meffieurs the Feſuits, if they can, give theſe Words a more favourable Senſe. Few People will, in my Op! 
nion, believe them, eſpecially if they take the Pains to read what follows in the Original, But there is ſometking more cur 
ſtill. Thi: able Divine (add theſe Journaliſts) folidly refutes the Opinion which M Puffendorff aſcribes to him W ere does be 
do this ? In his Commentaries on the firſt and ſecond Diſpute, Page 179, and other Places, where he demonſtrates, that God can 
dijpence with any rational Creature from loving him, or practiſing any other Precept of the natural Law, Were this ſo, all ch.. 
would follow, would be that Vaſenex had groſsly contradicted himſelf. But how came theſe good Fathers to miſtake Gabrit 
Vaſjuez, a Spaniſh Divine, for Ferdinando , rg a Lawyer of the ſame Nation, and Counlellor to Philip the Second; for it 
is this laſt who is the Author of the Controv. Illuſtr. Our Author obſerves here, that the Sacrifices of Hercules of Liudus, d 
whom, amohg others, Ladtantius ſpeaks (Inflitut. Divin. Lib. i. Ch. xxi. þ 98, 99. Edit Oxon ) are the abominable 11 
tions of ſenſeleſs Ideas. 


peir ** 3 


. Man who examines the Definition laid 
*% 3 Gretius, And Dr. Cumberland excel- 
e remarks, Ch. v. b. 9. that in defining the 
. -» of Nature, 
A — —— natural, and not moral Good; ſince it 
WW 1d be the higheſt Abſurdity to define a Thing 
by ſuch Terms as ſuppoſe it to be already known; 
thoſe very Terms being deriv'd as Conſequences 
= from it, and depending on it as to their own Evi- 
= dence and Certainty. 
Wi = . Thoſe / 2: Je who ſearch for the firſt Pat- 
tern, or the original Draught of natural Law in 
Gop himſelf, are divided into two Parties. For 
ſome placing the Spring and Fountain, as it were, 
of it in the divine Will, thence conclude, that 
inaſmuch as that Will is, in the higheſt Manner, free, 
the Law of Nature may therefore be chang'd by 
EZ Gov, or * the contrary be commanded, as is the 
BE Caſe and the Condition of poſitive Laws. Others 
affirm this natural Law to be founded after ſuch a 
= Manner, in the eſſential Holineſs and Juſtice of 
© .Gop, as to repreſent and expreſs a kind of Image 
or Copy of thoſe Attributes. And hence likewiſe, 
RX they ſay, proceeds the Immutability of the Law of 
RX Nature : Inaſmuch as the divine Juſtice and Holi- 
XX neſs are utterly incapable of Change or Aeration. 
Concerning the former of theſe Opinions, we have 
öo. this to remark, that it was indeed at firſt entirely 
EX free to the divine Pleaſure to produce or not to pro- 
XX duce an Animal to whom the preſent Law of Na- 
tire ſhould agree. But that ſince God Almighty 
EXE hath been pleas'd to create Man, a Being not poſſi- 
bdluy to be preſerv*d without the Obſervation of this 
= Law, we have no manner of Reaſon or Colour to 
believe that he will either reverſe or alter the Law of 
= Nature, ſo long as he brings no Change on human 
Nature itſelf; and ſo long as the Actions enjoin'd 
by this Law do, by a natural Conſequence, promote 


EY 


when we uſe the Word Good, we . 
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Society, in which is contain'd all the temporal Hap. 
pineſs of Mankind; while the contrary Actions do, 
by as ſtrong a Neceſſity, deſtroy that Society: That 
is, ſo long as Beneficence, Kindneſs, Fidelity, Gra- 
titude, and the like Practices, ſhall have a Power 
of engaging and of winning on Mens Minds; and 
Injuriouſneſs, Treachery, and Ingratitude, a Power 
of raiſing and provoking them, And therefore ſup- 
poſing human Nature and human Affairs to be fixt 
and conſtant, the Law of Nature, tho' it owed its 
original Inſtitution to the free Pleaſure of Gop, re- 
mains firm and immoveable ; unlike to thoſe divine 
poſitive Laws which depend in ſuch a Manner on 
the divine Will, as not to ſeem ſo neceſſarily requi- 


ſite to the good and ſafe Condiiton of Mankind in 


general. Beſides, tho' this Opinion be ſo far right, 
as it makes Gop the Author of natural Law, a 
Truth which no Man in his Wits can doubt of“; 
yet it ſtill remains an Uncertainty, by what Means 
this divine Will is to be known, and what Tokens 
there are to evince, that GoD intended to compre- 
hend ſuch or ſuch a Thing under the Law of Na- 
ture. And the ſame Inconvenience attends, likewiſe, 
on the latter Opinion. For though no one can be 
guilty of ſuch horrid Impiety, as to aſſert that the 
Law of Nature contains any Thing in it repugnant 
to the divine Holineſs or Juſtice * ; yet it would be 
very difficult to prove, that the ſame Law 1s ſo ex- 
act a Copy or Reſemblance of thoſe Attributes, 
that in what ſoever GOD Almighty is pleas'd to 
deal with his Creatures, particularly with Men, in 
the ſame Manner the Law of their Nature com- 
mands Men to deal with one another. Nor doth it 
appear how a Right which is to obtain amongſt 
Perſont by Nature equal, can be copied from that 
tranſcendent Right, which the Creator uſeth to- 
wards his own Works; that is, how a Law im- 
poſing a mutual Obligation on Men, can repreſent 


7 Our Author proves this in his Apology, F. 19. thus, If we demand of them who define the natural Law ſo, What Things 


are thoſe? They can anſwer not 


are the Matter of this Law ? Fug: | anſwer, Such as are honeſt or diſhoneſt in their Nature. If we again aſk them, What 
ing elſe, than that they are the Matter of the natural Law. This makes well for the 


Schoolmen. But can't we ſpeak ſomething here in the Behalf of Grotivs ? I own, that the Notions of this great Man are not 
ſufficiently cleared and freed from vulgar * But I am very much miſtaken, if he had not a Glimpſe of the Truth, 
and can't explain his Notion ſo, that when the Thing is ſearched to the Bottom, the Difference between him and our Author 
== will prove a verbal Diſpute only. The Law of Nature (ſays Grotius, Lib. i. Chap. i. H. 10. Num. 1.) conſifts in certain Princi- 
== ples of right Reaſon, by which we know that an Action is honeſt or diſhoneſt morally, according to the neceſſary Agreement or Diſa- 
15 2 it hath with a reaſonable or ſociable Nature. So that it is no Circle; for if you aſk Grotius whence comes that neceſ- 
ary Honeſty or Baſeneſs of the Actions commanded or forbidden by the - Law of Nature, he'll anſwer you, From the neceſſary 
Agreement or 1 with a reaſonable and ſocial Nature. Nay much more. He ſeems to acknowledge, alſo, with our 
Author, that this Neceſſity is not abſolute and independent upon the Will of Go p. This appears not only by the following 
Words, which finiſh Grotius's Definition, And by Conſequence Go b, who is the Autbor of Nature, orders or forbids ſuch an Aion ; 
but by what he ſays in his Preface, where he expreſſes himſelf more fully, The Law of Nature, as well that which confits in our 
uniting in Society, as that which is ſo called in a more extenſive Senſe. This Law, I ſay, altho' it flows from the internal Prin- 
ciples of Man, (i. e. from the Conſtitution of the human Nature) may nevertheleſs, and that with Reaſon, be attributed to 
God, becauſe he has implanted ſuch Principles in us. I will now leave it to any Man, whether the Commentators upon Gro- 
tins have not miſtaken his Senſe ; and if, when he 7 * of honeſt or diſhoneſt Actions, he does not mean them in the ſame 
Senſe that our Author allows them, as I have ſhewed above, Lib. i. Chap. i. F. 4. Note 4. and Ch. ii. $. 6. Note 1. 

. v. * Mr. Buddeus eſteems them Sceptics who favour this Opinion: For, ſays he, they may eafily imagine that it is uncer- 
tain, whether Go p has not changed this or that Law, in this or that Caſe, and whether he does not command what we ſuppoſe 
forbidden ; and, on the contrary, forbid what we believe commanded, fince he may do it, at all Times, without any Hindrance, ac- 
cording to them. De Sceptic. Moral. F. 32. 5. 297. Let us add, that if the Wil of Go p, on which depend the Principles 
and Rules of natural Law, were a Will meerly arbitrary, it could have no Foundation in the Nature of Things, conſider'd ac- 
cording to certain invariable Relations; nor would there be any Way of knowing this Law, but by a clear and univerſal Revela- 
tion made to Mankind. Now it is agreed, that the Law of Nature is, and ou Ft to be, known by the ſole Light of Reaſon. 
By Karam deny this, if we affirm the Lax of Nature to be like a poſitive — and ſubje& to change. See Note 2, of the 

ng Section. | 

The Immutability of the natura] Law is a Principle acknowledged by all ſuch as reaſon well. Hear what the Roman Law 
vers ſay about this Matter. Sed naturalia guidem jura, que apud . At peraque obſervantur, divina quadam provideutia 
conſlitutat, ſemper firma atgque immutabilia permanent; ea vero, que ipſa fibi quargue civitas conflituit, ſepe mutari ſolent, vel ta- 
o A poſtea g. lata, 1 Lib. i. Tit. % S. 11. Seealſo the Digef Lib. i. Tit i. De juſtitia & 

re. Leg. xi. and Lib iv. Tit. v De capite minutis, Leg. viii. as alſo a Paſſage in Ci ich i i 
* 4. and Mr. Noodt's Probab. Juris, 2 ii. Chap. — FFT 
Upon this it is that they ought to reflect, who lay down, for the fundamental Principle of the Law of Nature, the Will of 
E wy 2 — Noe E — great 2 r that = = So 1 ng whereas what we ſeek chiefly to 
= =! , ral Rule, Which we may diſcover what is the Will of God, th 
7 3 on * Maxims of the natural | Fan wh Werd were e 

1s only in this Senſe we can allow the Saying of Euripides, (Hecub v. $090.) We jud the Co 0 à cer- 
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any Image of Omnipotency, which no Laws, no 


Obligations can reſtrain *, For that Argument, 
drawn from Scripture, about Man's being created 
in the Image of Gop, is of no Force as to the pre- 
ſent Caſe. For even thoſe who confeſs that Image 
to be loſt, do yet acknoledge the Senſe of natural 
Law, to have ſtill remain'd in Man. Amongſt our 
ſelves we uſually call him a holy or righteous Per- 
ſon, who abſtains from groſſer Sins, and regularly 
obſerves his Duty: But now, who ever fram'd a 
Notion of the divine Holineſs by ſo unworthy a 
Model? He, amongſt Men, is accounted juſt, who 
makes it his conſtant Purpoſe and Reſolution to 


hurt no body, and to pay every one their Due: But 


in God it is Juſtice to deſtroy his Creatures, even 
in the moſt grievous and painful Manner. Net- 
ther can he ſo owe a Perſon any thing, as to be ac- 
cus'd with doing an Injury upon with-holding it. 
If he hath been pleas'd to promiſe any thing to Mor- 
tals, he indeed performs it : Not becauſe by virtue 
of ſuch a Promiſe they obtain a Right againſt God 3 
but becauſe it would be ſome kind of Derogation 
from his Greatneſs and Goodneſs, to command 
Men to expect any Favour from him, and after- 
wards to fruſtrate their Expectations. For he who 
breaks his Promiſe, either wants Power to perform 
it; or elſe, through Inconſtancy or Diſhoneſty, 
falls from the Engagement he had once well made; 
or elſe, at the ſame time of making his Promile, 
he was ignorant how the State and Condition of 
things would be, when it was afterwards to be ful- 
filbd: all which Caſes imply ſome kind of Failing 
and Imperfection. Hence Gop cannot but oblerve 
his Promiſes, and Men ought not but to obſerve 
theirs : Hence human Promiſes turn into Debts, but 
divine Promiſes are made good out of pure Favour. 
What Rules the vindicative Juſtice of GoD pro- 
ceeds by, is far above our Apprehenſion to diſco- 
ver. But thus much is certain, that they are not 
altogether conformable to the Methods of human 
Judicature. Ariſt. Ethic. Nicom, Lib. x. Ch. viii. 
» What kind of Actions ought we to attribute to the 
Gods? Shall we ſay they are juſt ? But, alas! it 
would ſeem moſt ridiculous to fancy that they are con- 
cerr'd in driving Bargains, in reſtoring Loans, and 
the like Performances, which we reckon honeſt amongſt 
Men. Shall wwe call them valiant and brave, able to 
endure Hardſhips, and encounter Dangers ? Shall we 
pronounce them liberal? Who then ſhall be the Object, 
or what the Matter of their Bounty ? Certainly we 
muſt not oppreſs them wito the Load of Money or Trea- 


© Velthuyſen, p. 253- 


ſures, In like manner it would be an imperti 

trouble ſome Commendation, to ſay they 1 
inaſmuch as they have no inordinate Afectioni 10 6. 
vern and reſtrain. And ſo thus, if we run 3 
the whole Train of human Actions, wwe ſhall find 45 
all ſo mean and contemptible, as to be infinitely un, 
thy of the heavenly Natures. Catull. ad Manl. 66 


y. 141. 
Alqui nec divis homines componier @quum eſt, 


No juſt Compariſon *twixt Gods and Men, 


From this Conſideration, that we ought not t, 2 
Mu. 


admit any Law common both to Go D and 
we may draw an caſy Anſwer to thoſe Inſtan 
which ſome give of Go D's diſpenſing with the 
Law of Nature, as when he commanded Alrabun 
to kill his Son, and the 1/raelites to rob the & 

tians of their Veſſels of Silver, and Veſſels of Gold 
For Go, the ſupreme Lord and Diſpoſer of al 
Things, hath a much higher and fuller Right ove; 
his Creatures, than one Man can have over anc. 
ther, who is by Nature his Equal. Therefore ne 


cannot properly call it a Diſpenſation of the Lan 1 
of Nature, when a Man, by expreſs Command fron © 


eaven, executes Go D's Right upon other Mer 
meely as His Inſtrument. | 


Of the Law of Nature in general. Boox IL | 


i Comp. Grot. Lib. i 0 
Chap. i. F. x. Note 6. None, I believe, can be { © 


ſimple as to imagine, that when the Object 3 


cha 
no longer comprehended under the Law, which en. 
Joins Payment. 


Truſt, are adjudg'd to the publick Treaſury, nei 


ther the Law is chang'd, nor its Object. For thy 5 
runs the Law: He who receives a J bing in Truſt, 
ought to reſtore it either to him who committed th | 


Thing (being his own) 10 bis Charge, or to lim a 
whom the Right deſcends :. Now this Law cannct 
affect the Thief, becauſe the Thing was not J 
own nor the former Owner, who is ſuppog to 
be at preſent a baniſh'd Man, becauſe the Propriti 
of all that was his paſſeth to the Publick. 

VI. But neither do the Arguments which the 


Author * of the Treatiſe De Principiis Fufti & D. 
cori produces, ſeem forcible enough to eſtabliſh : © 
twofold natural Law, Divine and Human, which, © 


Juppoing the preſent Order of the World to contint, 2 


— 


d, or the Circumſtances varied, the Lay it. 
ſelf ſuffers Alteration, When the Creditor hath fr. 
given a Debt, it loſeth that Name, and thereſore; 


And as for the other Inſtance, 3 
when the Goods of a Perſon, who gave a Thing iz - 


: We muſt add here two important Obſervations : I. That there are ſeveral Acts of human Juſtice which can't be attributed 


to Go dp, becauſe of the Excellency of his Nature. Such are a great Number of the Acts of univerſal Juſtice, and thoſe of 2 | 
particular Juſtice, which regulate Contracts, invented to carry on the Bufineſs, and ſupply the Neceſſities of Life. See P/al.. © 
ebts, becauſe G o Þ pays his. Be- grit. 


ver. 10, 11, 12. Rom. xi. 35. For who, for Example, dare reaſon thus? Pay your 
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ful, becauſe Go p is grateful to them that ſerve him. Obey your Governors, becauſe Go p is ſubject to his Superiors. H. 


nour your Parents, becauſe Go p honours his. Are not theſe rguings 


manifeſtly abſurd ? II. Moreover, as we know Gov © 


by his Works, and by aſcending from the Effect to the Cauſe, we can't know the Perfections of Go p, but by taking from the 


perfections of the Creatures, and eſpecially from Man's, whatever is imperfe&, and then attributing them to G o p, when th! 
are ſo purified. Thus, for Example, having obſerved that theſe are the Perfections of Man, to keep one's Promiſe, ſpeak the 
Truth, do no Man any Injury, diſtribute Juſtice impartially, we thence conclude, that they ought to be in him, who 1s the irt 
Cauſe, and abſolute Lord of the World, but in a moſt excellent Manner, and worthy of the ſupreme and ſevereign Being. |: 
would be ridiculous then to eftabliſh divine Juſtice as the Foundation of human, becauſe this laſt is better known than the fir, 
as Dr. Cumberland, De Leg. Nat. Prolegom. F. 6. and Chap. v. F. 13. acknowledges. I have taken this out of the Specime! 
Controverſ. Pufendorf. metarum, &c. Chap. iv. 5. 4. and out of his Epift. ad amicos, p. 262. 


* Ariſtotle's Greek is this: Hesse 5 mia; Smveiuar 26400 ne; ab nes ras Me i 3 Ne g,] Nor] 


x) b GG x den da ru amd mis Ae, 3 Vanuiroyra; e. N ar Swdorra, ö n 19/0" 
F is NM Neis 34 Thr 4 Mun ; dmomey , ef x, rar aw Tos 16a, i n TIE i ,. 


1G, n i ix anna Site Hag 3 mma pair a me fs Tas meptes, hes N drain Nev. 


3 See Lib. iv, Chap. xiii. $. 5. following. | 
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| do fall in with one another 


cs ſome externa 


noc . 3 And it is alike Impro- from them io be indecent and unjuſt, For without 
any lach“ 


„on Iſſeuce. 


inaſmuch as all lays down, p. 52. That GoD ought neceſſarily to 
;* =. Obliaation, and * * pins. preſuppo- eſteem the Laws of Nature as juſt, the Order of the 
neg x d ſaperior Principle, it doth Univerſe being eſtabliſbd in the Manner we now be- 
* 9 — Abſurdity, apply hold ; and that he cannot but own every Deviation 


I T7 Car. III. Of the Law of Nature in general. 121 


8 oblived by himſelf, or doubt thoſe imperious Terms, GOD ought neceſſari- 

wy x will — 719-4 ar he 4 ly, are very unſuitable to the Majeſty of an Omni- 
Rom. i. 32. ever prove * ſuch a Law to potent Legiſlator, Nor is here any Neceſſity to be 
* For fince the Gentiles, from the diſcover'd in the Caſe *, except ſuch as owes its Ori- 


priety to lay, 


ledges, 
be in G 0D. 


| 3 Dictates of their Reaſon, were able to gather the ginal merely to the divine Pleaſure. The Reaſon 
po” Ct. 92 


aw of Nature, the next Thing which he ſubjoins is not ſtrong enough to maintain 
N wal yy hea Nagy by God, the Le- his firſt Poſition ; All Things, ſays he, which our 


> oilator, would not ſuffer the Law to be violated Thoughts can imagine, have always ſome kind of yas, 
—_— oo” 
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. N Therefore, upon or Relation, ariſing from the intrinſic Nature of the 
1 panting i 1 alle a n Thing, and which cannot be ſeparated from the Thing, 

p if i: be decent ſo to ſpeak) of exacting Pu- without offering Violence to Reaſon. For this Nature, 
„. ** upon Commiſſion of the Sin, Gop and this adhering Relation, Things have not from 
moſt juſtly executes what he before threatened. But themſelves, but trom the free Will of GoD; and 
who can conclude from hence, that Go Þ is ob- the Decrees of His Will cannot properly be called 
noxious to Law? What follows is an ambiguous his on Law. Thus, the Reaſon why amongſt 
Expreſſion, That the ſupreme Right of God over his Men one Benefit obliges to the Return of another; 
Creatures is diſcover d by natural Reaſon, from thoſe why Violation of Covenants, Inhumanity, Pride, 
Principles which make the Foundations of natural Slander, can never be allowable, is, becauſe GO 
Right and Equity amongſt Men. For if this only be hath given Man a ſociable Nature 3 and as long as 
the Senſe of it, that in many Caſes GoÞ doth pro- that Nature remains unalter'd, thoſe things which 
cced in the ſime Manner in his Dealings with Men, are agreeable to it muſt be good and honeſt, and 
as he would have them follow in their Tranſactions thoſe which are repugnant to it uncomely, and un- 
with each other; it will eaſily paſs without Contra- lawful. But who can hence infer, either that there 
dition . For thus Go p, by the natural Law, is but one Law common to Gop and Men, or 
hath enjoin'd Men to keep their Promiſes, as he that things are indued with any xine, or Habitude, 
will firmly keep thoſe which he makes himſelf b. independent from the divine Diſpoſal ? 
So he forbids human Judges to condemn the Inno- VII. Thoſe who found the Law of Nature on 
cent, declaring that he himſelf will acquit them in the Conſent of Mankind in general, or on the A- 
his own Judgments e. But if it be meant to aſſert, greement either of all, or however of the moſt, and 
that G o Þ hath no more Right over his Creatures, the moſt poliſh*d Nations, ſeem cliiefly to follow 
than Men are allow'd to obtain over each other; * Ariſtotle, as the Author and Patron of their Opi- 
there will be need of more convincing Arguments to nion. He, in his Ethicks to. Nicomachus, B. v. 
make us believe, that the ſupreme Lord and Maſter Ch. x. calls that natural Juſtice, which bears the 
hath no fuller Right over his Servants, than the ſame Force in all Places, and doth not depend on par- 
Servants have over their Fellow - Servants, with ticular Sentimentss And in his Rhetorick, B. v. 
whom Nature has ſet them on a Level: Or, to uſe Ch. xiii. he tells us, there is a general Right and 
Grotins's * Terms, that the Jus Rectorium, and the Wrong, or Juſt or Unjuſt, believ'd and profeſs d by all 
Jus Aquatorium, the Right of Governors, and the Men; although no Society ſhould be inſtituted amongſt 
Right of Equals, are exactly the ſame Thing. them, and no Covenants be tranſacted. 

Neither mult we let that Aſſertion paſs by un- Now beſides, that this Way of proving the Law 
cenſur'd, which the Author of the ſame Treatiſe of Nature is only d poſteriori *, and therefore cannot 


2 Fee Luke vi. 


35. » Rom. iii. 4. Hebr. vi. 17, 18. 
© 2 Chron. xix. 6, 7. Rom. 1. 2. 


4 Lib. i. Chap. i. F. 3. ». 2. 


«a 


— . —— 


$. vi. ! Our Author here breaks off his Diſcourſe in a ſtrange Manner, to confute a Writer which he had read over in too 

great haſte. Yelthuy/en does no where make two diſtin Kinds of natural Law, one to which Go Þ is ſubject, and the other to 

overn Man; but that natural Law which he calls divine, as well as that which he calls human, is a Law only for Man. He 
— not a Word that ſo much as intimates, that he would eſtabliſh a Law common to G o Þ and Men. He only endeavours to 

rove, that the Law of Nature, which is taught us by Reaſon, is really a divine Law, and there fore G o p can't diſpenſe with 
it, but he muſt contradict himſelf, ſo far as the Conſtitution of Things is ſuch as he himſelf appointed at the Creation of the 
World. This appears both by the Coherence of his Diſcourſe, and by what he had before ſaid, p. 52, 53. I had not minded 
to juſtify this Author in this — Edition of my Work, if I had not forgot it in my firſt. I know not how to read what fol- 
lows in the Original. 

I know not what our Author means here; for theſe Words are not the Perſon's whom he confutes. 

Nor is this Mr. Felthuy/ſen's Concluſion. His Deſign was only to prove, that the Gentiles might know very well, that b 
breaking the Laws of Nature they diſobeyed Go p, and deſerved his Corrections, ſo that he might juſtly puniſh with Death 
any that had ſinned againſt the Law of Nature. From whence it follows, that in ſinning againſt the Law of Nature they ſinned 
19ainſt the Law of Gov. | 

Mr. Veltburſen ſays not the leaſt thing that tends that way. He only aſſerts, that G o p, notwithſtanding his Almi hty 
Power, does nothing but what's agreeable to his Perfections. There ii nothing, ſays he, of a wwor/e e in religious Mat- 
ters, than to teach that Go p does many things wherein human Reaſon can ſee no Juſtice. For, if this be allowed, we deftray all 
reaſonable Worſhip ; Men will be obliged to renounce the Uſe of right Reaſon. They muſt do, and believe, in reference ta GOD 
things contrary to the Light of the cleareſt Reaſon, and conform to ſuch Notions as to them are incredible, &C. : 

5 I can't ſee that Mr. Felthuyſen means any other Neceſſity here, than what is founded upon the Perfections of the Deity 
which permit not him to will the End, without — at the ſame time, the Means neceſſary to arrive at it; for this is the 
Principle he uſes, as well as our Authoy, to diſcover the Original of the Laws of Nature. See F. 12. following. 

Be vil. The Greek of Ariftotle is, $yorw0y r Diner m0 mevrans # aurhy Tor Jovewr, x; U Tu lv, f AB. And again, 
* 2 oro Ire, GUTE _— i cauey, 338 y ur 2 5 as naus if 12 guuhuxn. See Cicero's 
vjc. Queſt. Lib. i. Chap. xiii, xiv. e Conſent of all Men in any Point, is to be efteem'd a Law of Nature. 
Conſent of all Men is the Votes of Nature. kd 1 ; 4 econ e 


That 5, not from the Nature of the Thing itſelf, but from ſome external Principle, as from the Conſent of People. 


R ſhew 


TOO ee Th ̃]¶— •ͤo'u! *—_ A - 


CY 
— 


= In * -- - 
—— — ule; —o— ——— -- — - 
_ l a 
he ” 


——— _ 


- - — — 
0 — . = 4 
— —— ̃ ꝓ — —A: !. ·˖ — — — 
— — —— > — — 
. — — — 


— 


— — — 


— ———— — — A — 
— — — 


— 


— — 


= - 


— — — 
r- — — 


— — 


— 


— 


122 


ſhew the Cauſe and Reaſon of the Thing; ſo it is 
very ſlippery and uncertain, and involv'd in an 
endleſs Maze of Doubts and Perplexities. To ap- 
peal to the Conſent of all Mankind, Mr. Hobbes * 
obſerves to be inconvenient upon this Account, be- 
cauſe, at this Rate, it would be impoſſible for a Man, 
actually uſing his Reaſon, to fin againſt the Law of 
Nature. Inaſmuch as his Conſent being wanting, 
who is a Part of Mankind, the common Agree- 
ment muſt needs be maim'd and imperfect. Then 
again, becauſe it would not be fair to gather the Laws 
of Nature from the Conſent of thoſe who break 
them more frequently than they obſerve them *. For, 
as Iſocrates b ſpeaks, It is a natural Mi fortune which 
we all lie under, that we ſhould more frequently tranſ- 
egreſs than perform our Duty. 

Nor will it be a more happy Way of arguing to 
appeal to the Conſent of all Nations. For, were it 
poſſible for us to underſtand all the Languages of 
ancient and modern People, yet we ſhould be (til! 
far enough to ſeek in the Knowledge of their Man- 
ners, and of their Inſtitutions. We cannot hit off 
this Difficulty by ſaying, that the Conſent of the 
moſt civiliz'd Nations is ſufficient, and that the Opi- 
nions of Barbarians are not to come info the Ac- 
count. For what Nation, any ways able to ma- 
nage and preſerve itſelf, will own the Title of Bar- 
barous ? Or what Nation can take ſo much on it- 
ſelf, as to deſire its own Manners and Proceedings 
ſhould be the Standard in trying all others, and 
that whatever People did not exactly conform to 
its Model, ſhould be immediately * pronounc*d bar- 
barous and ſavage ? Heretofore the Pride of the 
Grecians cenſur'd all as Barbarians, who liv'd with- 
out the Bounds of their Country. The Romans af- 
terwards ſucceeded them, as well in their Arro- 
gance, as in their Empire. And, at the preſent, 
fome few Nations here in Exrope have the Vanity 
to prefer themſelves to the reſt of the World, in 
the Opinion of their own Civility, and Improve- 
ments of living. But there are not wanting other 
People, who imagine themſelves to have the Ad- 
vantage of them in all Reſpects: And tis an old 
Proverb amongſt the Chineſe, that themſelves only 
have two Eyes, only the Europeans one, and all the 
reſt of the World are ſtark blind. | 

Soine, too, there are, who cenſure our 
Learning, in proſecuting which we ſpend ſo much 
good Time; they will have it to be no better than 
a Prop, or a Crutch to ſupport and aſſiſt our Dul- 
neſs : Inaſmuch as the good Diſpoſition of many 
Men carry them on to a natural Innocence and Pro- 
bity, without Improvement or Ornament of Let- 
ters; and becauſe it requires no great Clerkſhip to 
be an honeſt Man. Ir is likewiſe too evident, that 
high Attainments of Knowledge are not always 
bleſs'd with the Attendance of good Manners, or of 


De Cive, Lib. ii. $. 1. 
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this I taks to be the true Philoſophy. 
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e's Eſſays, Lib. i. Chap. xxx. 
i In Themiſtocl. Pyrrhon. Hypot heſ. Lib. ii. Chap. v. p. 125. Ed. Week. 
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good Temper ©, Many Nations, we ſee, Pride 
themſelves in the tedious Pageantry of vain unt 
ceſſary things; deſpiſing thoſe who lead a Life py 
leſs Gallantry, and more Simplicity. Yet, we 
we to ſeek for Innocency and Integrity, we might, 
perhaps, find them much ſooner amongſt these 
plain and unartificial Mortals, than amongſt the 
ſtately and formal Neighbours. *Tis a ſhrewd Re. 
mark of Juſtin , Lib. ij. Chap. ii. ſpeaking of the 
Scythians : It ſeems wonderful, ſays he, that my 
Nature ſhould give them, 'what the Grecians, witz 
the long Inſtitutrons of their wiſe Men, and the pre. 
cepts of their” Philofophers, could never attain ; and 
that the politeſt Manners fhould be diſtanced and gut. 
done in the Compariſon with Barbarity, Of fo mug; 
greater Benefit, on one fide, was the Jonorance of 
Vice, than, on the other, the Knowledge of Virtnz 
Vid. Yaler. Max. Lib. i. Chap. i. $. 2. Extern. 62 
Sext. Empiric. Hypotyp. Lib. ii. Chap. v. where we 
meet with ſeveral things to the ſame Purpoſe. 
Beſides, that ſuch a Conſent can be of no Force 
appears from this farther Reflection; that the Num. 
ber of Fools far exceeds that of wiſe Men ; and 
that few Perſons have form*d their Opinions upon à 
fall Search into the Foundations of Things; bu 
moſt Men follow on in the Track of others, 4:4 
yield an implicit Aſſent to their No ions, without 
applying their own Thoughts or Judgments to the 
Points in Debate. Farther, altho' we have a to. 
lerable Aſſurance of the Conſent of moſt People, at 
leaſt, as to the general Precepts of natural Law ; ard 
altho* we may prefume on the Conſent of the ref, 
from the Principles of thoſe who are better known 
to us; yet it is more ſafe to conclude hence, what 
thoſe Nations eſteem juſt and equal amongſt them. 
ſelves, than what they think fair Ways of dealing 
with Strangers; all whom *are, by ſome People, ac- 
counted Enemies, and treated accordingly “. 
VIII. Tho' the common Uſe and Cuſtom of ma- 
ny Nations may ſeem to be alledg'd with more 
Force, for proving a Thing to be lawful or allow- 
able, than for the proving it to be actually com- 
manded by the Law of Nature; yet that we cannot, 
with any Security, make ſo much as the former of 
theſe Concluſions, ſeems probable from the great 
Variety and Contradiction diſcoverable in the Man. 
ners, and in the Inſtitutions of the moſt famous 
People upon Record. So that we may well apply 
to the preſent Caſe, that Saying of * Socrates e, Oli 
tis o@udalss e Mdnoxghus xgmagd'yeis, is The mls 
drag You conſult no very expert Maſters, wil 
you refer yourſelf to the Multitude for Inſtructica, 
To the fame Purpole Plutarch obſerves, that 1e 
Laws of Men are vaſtly different, ſome making mt 
thing to be good, and ſome anciber: And Tacitus 
Deſcription of an Army, compos'd of various Na- 
tions, may ſerve to repreſent the fame wide Dil 


© Plato Epift. x. Firm Integrity, Faith, and fincene Dealing, 
Plato Alicibiad. 1.- 
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1 The Greek is, Ad 38 Mete TX N u ZE ama pre ev, N vari. : 
2 Charren reckons this among the fooliſh Opinions that are in the World, to condemn and reject all Things, Mannets, Opi- 
nions, Laws, Cuſtoms, and Obſervances, as barbarous and evil without Knowledge of them, meerly becauſe they are not ue 


by us, and are remote from our common Practice. 


ſomething very ingenious and lively upon this Subject. 


3 Fuſtin's Words are, Prorſus ut admirabile videatur, hoc illis naturam dare, quod Graci longa 
gue philoſophorum conſequi nequeunt, cultoſque mores incultæ barbariæ collatione ſuperari. Tante plus in illis proficit vitiorum gs 


ratio, quam in his cognitio virtutis. 


Of Wiſdom, Lib. i. Chap. vi. F. 9. Numb. 2. 
and Cb. ii. F. 5. Let the Reader further conſult Mr. Bruyere's Characters in his Chap. of Tudyments, p. 420. where he 


See alſo Lib. ii. Ch. vt 


+ 'This appears eſpecially by the Example of two of the moſt famous People of the World, I mean the Greeks and Rome 
See Parrhaſiana, Tom. 1. Page 202, w and Mr. Le Clerc's Ar, Critica, Tom. i. Part 11. f. 1. Chap. vi, f. 2, Cc. | 
4 | 
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pulace, and not of the Conſent of ſeveral Nations. 
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res, ſays he, 


N „ 10 be lawful, and ſome the contrary, 
1 — — all, 44 can eſcape as unlawful . 

my EX ſome Account of this Variety by way of 
* Eien, Ariſtotle ® reports of ſome ſavage Nati- 
ss on the Confines of Pontus, that it is cuſtomary 
in chem to borrow one another's Children, to 
nich out their Feaſts. And theſe People he pre- 

nily after calls Irrational, Wild, and living only 

Sd; %. Euſebius, in his Book de Preparatione 
EEE bangelicd ®, reckoning up the foul Cuſtoms and 
XE\Manners which had been corrected by the Doctrine 
ot the Goſpel, amongſt others, mentions the Pollu- 
bon wich Mothers and Siſters in Perſia (which 

Diogenes Laertius * too takes notice of from the Au- 
8 rhority of Socion) the eating of human Fleſh, and 
WE the murdering of Children, under a religious Pre- 
WE rence, amongſt the Scythians. He adds, that the 

WF Maſſagete, and the Derbices, us'd to kill their Re- 
Jations when they grew very old, and make an En- 
tertainment with their Bodies; that the Tibareni in 
5 i Cappadocia threw their ancient Perſons down Preci- 
. pices; that the HMyrcanians caſt out their Dea to 
w,the Birds, and the Caſpians to the Dogs, to be de- 
= vour'd. Hither, alſo, may we refer thoſe foul Watch- 

ings, and other Ceremonies, deſign'd for the Ho- 
nour of their Gods, but mix'd with all the licenti- 
® ous Practices of Adultery and Lewdneſs ; as, alſo, 
the human Sacrifices barbarouſly murder'd on their 
Altars. The fame excellent Author gives the fol- 
EX lowing Relations out of Bardeſanes the Syrian. Tit 
== 2 Lao amongſt the Getulians, that the Women offer 
W their Bodies to whomſoever they pleaſe, eſpecially 10 
= S!rangers; and that their Huſbands ſhall not accuſe 
= them on theſe Accounts, or pretend to cenſure them as 
= guilty of Adultery. The ſame Liberty obtain d amongſt 
= he Bactrians. Whereas, on the contrary, amongſt 
== the Arabians, all Adultereſſes were puniſſ'd with 
Death ; and if ſuſpefied only, underwent ſome leſſer 
Penalty. In Parthia and Armenia it is provided by 
Law, that no Man ſhall be accusd for killing his 
== Wife, his Son, his Daughter, or his unmarried Bro- 
== ther or Siſter, Amongſt the Atrians petty Robberies 
= are puniſh d with Stoning , amongſt the Bactrians, on- 
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bh with the Ignominy of being publickly defiled with 
"228 Spittle, The wiſe Men of Greece are not aſhamed to 
court the Love of little beautiful Boys. In Britain 
| many Men poſſeſs one Wife. In Parthia many Women 
belong to one Huſband. * Sextus Empiricus f the 
9 Sceptick, to ſnew that there is no Certainty in the 
Notions of Honeſty or Diſhoneſty, hath raked up 
a great Heap of theſe contradictory Cuſtoms and 
Inſtitutions, But he hath ſtumbled very fatally in 
the very Entrance of his Deſign, while he talks in 
this Manner : Amongſt us Pollution with the male 
Sex is unlawful and abominable ; yet amongſt the Ger- 
mans, as is reported, it is no Diſgrace, but rather a 
faſhionable Practice. For the Grecians were ſo ſcan- 
dalouſly addicted to this unnatural Vice, that Plato, 
in his eighth Book of Laws, thought there was 
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* Hift. 3. Lib. 3. Lib. iii. Chap. xxxix. in fin. d Ethic. Lib. vii. Chap. vi. © Lib i. Chap. iii. *$ 
: his Preface, y. 7. with Menage's Notes. © Lib. vi. Chap. viii. : f Pyrrhon. Hypotheſ. Lib. iii. Chap. fy 
; 4 Ibid. Chap. xxiii. Zeno's Speech, as there repreſented, reatheth the higheſt Degree of Looſeneſ; and Impugence. 
8 Add Diog. Laert. in Pyrrho, Lib. ix. Tuſe. Quæſt. Lib. v. Chap. xxvii. « Epift. iii. 
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are different ; and while ſome will 
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need of urging ſome Reaſons to prove the Poſſibili- 
ty of reſtraining it by publick Edits. And that 
the Beotians, Sextus Empiricus's Countrymen, ought 
not to ſtand excepted from this Imputation, may be 
gather'd from a Paſſage in Cornelius Nepos's Lile of 
Epaminondas z tho? perhaps the vile Cuſtom had 
ceas'd in thoſe Parts before this ſceptical Philoſo- 
pher wrote. That it once prevail'd there, he him- 
ſelf afterwards relates. But what he reports of the 
Germans is ſo groundleſs a Falſity, that *tis won- 
derful how it ſhould enter into the Head of any 
one, who is the leaſt acquainted with the Manners, 
and the Story of that Nation. He adds, that the 
Cynick Philoſophers, and Zeno, Cleanthes, and Chry- 
ſippus, eſtecm'd the fame foul Enormity an indifte- 
rent Thing. That ſome of the Indian, thought it 
no Indecency to be familiar with their Wives in 
Publick. That in ſeveral Parts of Egypt, for Wo- 
men to proſtitute themſelves was look*d on as a cre- 
ditable Profeſſion z3 and that *twas uſual with the 
younger Sort, firit to get themſelves a Fortune by 
the jilting Trade, and then to marry. That the 
Stoicks held it to be no irrational Pra ice, either to 
irequent the Stews, or to maintain one's ſelf by 
Pimping. That the Perſians contracted Marriages 
with their Mothers, and the Ezyptians with their 
Siſters : The former of which Zezo maintain'd to be 
agreeable to Reaſor: . That Chryſippus permitted 
a Father to have Children by his Daughter, a Mo- 
ther by her Son, and a Brother by his Siſter. That 
Plato allow'd the Community of Wives. That 
*rwas a rec-iv'd Cuſtom with many of the Barbarians 
to feed on Man's Fleſh ; which the Szoicks : hemſelves 
approv'd of, That, amongſt many others, Adul- 
teries paſs'd for indifferent Matters. That the Sry- 
thians offer'd Strangers to Diana ; and kill'd their 
own Parents, when they arriv*d beyond the Age of 
ſixty Years. That by a Law of Solon's at Athens, 
the Parents were impower' d to put their Children to 
Death. That the Roman Gladiators, after the Per- 
formance of their Murther, receiv'd Honours and 
Rewards. That Thieves amongſt the Spartans were 
uniſh'd, not for ſtealing, but for letting themſelves 
catch*'d., That the Amazons, it they happen'd to 
bear male Children, wilfully made them Cripples, 
to prevent their Performance of any manly Actions 
or Exploits. He enlarges farther about the diffe- 
rent Opinions in reference to the divine Nature, 
about the Diverſity of religious Rites and Ceremo- 
nies, about the various Manners of Burial, and the 
abſurd Procurements of Death ®, Tully i reports, 
that the Egyptians, having their Minds overcome by 
wicked Errors, will ſooner let themſelves be cut in 
Pieces, than they will hurt a Serpent, an Aſp, a Cat, 
a Dog, or a Crocodile : And if they happen unawares 
to do any of theſe Creatures a Miſchief, they volunta- 
rily undergo any Puniſhment. Buſbequius * informs 
us, that Theft is an honourable Practice amongſt 
the Colchians : And Fran. Alvarez, that in Abyſſinia 
the Cuſtom is, for the Thieves to preſent a Part of 
their Booty to the King, keeping the reſt without 


them after they were dead. 


> Theſe Remarks a 
be ſpared, as I have done, 
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' Our Author does not exaftly quote Fuſebiuss Words. The Queſtion relates to Perſons ſuperannuated. The Hyrcani : - 
pos'd theſe alive, to be deyour'd by Dogs and Birds: The Caſpians contented themſelves to ſuffer theſe Animals E — a 


ainſt Sextus Empiricus, in Favour of the Germans, contain only an uſeleſs Digreſſion, which might well 
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Scandal for their own Uſe. Philo Judæus de Temu- 
lentia, p. 208, 209. Ed. Genev. 1 And theſe Things 
may give us Warning not eaſily to credit thoſe Uneer- 
tainties, which being diffus'd thro almoſt the whole 
World, have thrown both Greeks and Barbarians into 
common Errors of Judgment. I mean thoſe early In- 
Ritutions, thoſe national Cuſtoms, thoſe antient Laws, 
through the whole Sum of which we cannot find one in 
which all agree; but in every Couutry, People, City, 
Street, and even in every Houſe, the Men, at leaſt, 
differ from the Women, and the Children from both. 
And Ideed I do not wonder, that a confus'd and miſ- 
cellancous Rabble, meer Slaves to Laws and Cuſtoms, 
however introducd, inur'd from the Cradle to yield 
Obedience to them, no leſs than to Maſters or Tyrants; 
and, having their Mind cow'd and broken by Severity 
and Blows, and not able to aſpire to any great and 
manly Attainments, ſhould believe the Traditions they 
receiv'd from their Anceſtors ; and, letting their Rea- 
ſon lie without Uſe or Exerciſe, affirm Things, or deny 
them unexamind and unobſerd d. But I cannot for- 
bear wondering at the Philoſophers; who, whilſt the 
greateſt Part of them pretend to hunt for the real 
Truth and Certainty of Things, dividing themſelves 
into ſo many Troops and Orders, pronounce of almoſt 
every Matter, great or ſmall, ever with Difference, 
and often with Contradiction. Add, Montaigne's Ef. 
Lib. i. Chap. xxii. and Charron of Wiſdom, Lib. 1i. 
Chap. viii. §. 4, 7. 

IX. But that Notion of extracting the Law of 
Nature, from the Manners and Cuſtoms of the 
World, is accompanied with this farther Inconve- 
nience ; that 'tis almoſt impoſſible to find any Na- 
tion, which is govern'd purely by natural Law ; 
but every Country hath its own particular Laws 
ſuperadded, either in Writing or otherwiſe : to be 
made uſe of when the People have any Bargains or 
Tranſactions with their Fellow-ſubjeAs. And ma- 
ny times Affairs in Debate between whole Nations, 
are decided either by civil Law common to both, 
or by the Law of Nature, as it is not naked, but 
cloaih'd, as it were, with many poſitive Additions, 
So that it is no eaſy Matter to diſtinguiſh what thoſe 
Nations admit for natural Law; and what for poſi- 
tive and civil. We may add to this Conſideration, 
that meer Uſe and Cuſtom when it hath born a 
long, and an unqueſtion'd Sway, frequently puts 
on the Face and Semblance of natural Reaſon. *T7s 
manifeſt, lays Agathias a, that whatever Law or In- 
ſtitulion hath obtaind thre a long Courſe of Time a- 


a Lib. ii. Chap. xx. 


Of the Law of Nature in general. 


d Thalia, p. 112. Gr. Edit. H. Steph. 
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mongſt many People, they certainly cry it up for 

excellent and moſt equitable ; and if any 7 bing be at 
tempted contrary to it, this they reject as ridiculm; 
and unworthy of all Credit and Allowance, We 
have a famous Example to this Purpoſe in Herod), 


tus*. Darius, for Experiment's ſake, put the Ou. = 


ſtion to the Greeks, who were under his Commang 


what Sum of Money he ſhould give them to feeds nl 


the Bodies of their deceas'd Parents, after the Man. 
ner of the Indians. Upon their Refuſal to comp 
on any Conſiderations, he aſk*d ſome of the Indian 


what they'd take to burn their dead Parents after 4, _ 


Grecians Faſhion, and not to eat them: But th 


ſetting up a general Outery, deſired the King tg Wn | | 


have better Thoughts of them. Beſides, to have 
been inur'd in any Opinion from one's Infancy, i 
ſo forcible a Prepoſſeſſion, that altho? the Opinion 
be falſe, yet it ſcarce enters into any Perſon's Head 
to queſtion it; at leaſt it paſſes with an uncontroubd 
Currency, amongſt Men of vulgar Parts and Caps. 
cities. Ariſtot. Problem. F. 18. Qu. 6, Thijs 
Things which Men have at firſt made Choice of, and 1, 
which they have been accuſtom'd, in theſe they are m1 
able to judge for the better, For their Mind is already 
corrupted by evill Prejudices and Prepoſſeſſion. Cicerg, 
Tuſc. Quzeft. Lib. iv. Ch. iii. Some Perſons are 
tied and reſtraind in their Notions, before they ar- 
capable of judging what is beſt ; and afterward;, in 
the weakeſt Part of their Age, either following the Oyj. 
nions of ſome Friends, or taken with the Speech of ty 
firſt Maſter they have heard, they give their Verdih; 
on Points which they do not in the leaſt underſtand, 
and being carried with the Violence, as it were, of q 
Tempeſt, to ſome particular Doctrine or Sect, they 
cleave to it as if they were hugging a Rock to ſave their 
Lives. Anda little after, I know not how it come; 
to paſs, that moſk Men had rather continue in a Mi. 
tate, and quarrel and fight in Defence of an Opinion, 
which they have once lovd and embracd, than to exa- 
mine without Obſtinacy or Partiality, what is deli. 
ver*d with moſt Agreement on all Sides. Add. Mi), 
Montaignes E. Lib. i. Ch. xxii. Philo Jud. d. 
Abrahamo, p. 294. B. Ed. Genev. Inveteraie Cu. 
ſtom uſually bears as much Force as Nature itſelf. To 
the greateſt Part of Mankind we may apply Sevi 
Empiricus's * Saying, they follow the uſual Ways if 
Life without Thought or Refleftion ©, And “ Eur. 
Pidess Obſervation is no leſs true, that the Tradi- 
tions which we receiv'd from our Parents, and which 
are grown up with us, no Reaſon can confute, 


e Pyrrhon. Hypoth. Lib. iii. Chap. xxiv. 
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[ for ſo it ought to be read, inſtead of & AE, ] ws &' dean 
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ix. * Ariſtotle's Words are, Ti 5 ev Tives NEA N Y die &v ve h, d xeivir Sivaslar ͤ N Erama Nicdag]a 
3 n )aroue iz cavnar mecaurkrys* Tully's Words are, Nam cæteri primum ante tenentur adſtrifti, quam, quid efſet optimum, ji 


dicare potuerunt : 


deinde infirmiſſimo tempore ætatis aut obſecuti amico cuidam, aut una alicujus, quem primam audierunt, oration 


capti, de rebus incognitis judicant, & ad cf funt diſciplinam quaſi tempe/late delati, ad eam, quaſi ad ſaxum, adhereſcunt. 
S. Empiricus Words are, *Emlau g & £arus Ti Bin Trgnger But the Queſtion here relates to the Sceptics, who, with: 


out following any ſettled Opinion, liv'd like other Men. 
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om can over-rule :. To the ſame 
Heid we 1 that Text of the Apoſtle, 1 

i. 14. and that Remark in Plato, in his ſe- 
_—_ Book of Laws, that our uſing one of our 
_ Hands more readily than the other, proceeds pure- 
SS |, from Cuſtom : Inaſmuch as Nature equally fa- 
4 — both. Amongſt many People Honour and 

eſpect are meaſured by the Length of Beards ' 
whereas, on the contrary, the greateſt Part of the 
Americans think it 0 brutiſh Indecency to appear 

| Beard at all e. | 
2 this while, we do not aſcribe ſo much 
Fo ce to Cuſtom, that .it ſhould be able in ſuch a 
Manner to depraie and ſeduce the Judgment of 
Reaſon, as to render the Truths concerning natural 
Laws impoſſible to be apprehended d. 


Strength of 


X. This ſtrange Diverſity of Laws and Man- 
ners, by which moſt Nations in the World contra- 
dict each other, hath, without doubt, been the Oc- 
caſion why ſome Men have aſſerted that there's no 
ſuch Thing as natural Law, but that all Law firſt 
aroſe from the Convenggnce and the Profit of par- 
ticular States, and is incapable of any other Mea- 
ſure. Thus Horace, Serm. Lib. i. Sat. iii. v. 98, 
111, c. 


Atq; ita utilitas, juſti prope mater & æqui. 


Jura inventa melu injuſti fateare neceſſe eſt, 
Tempora fi faſtoſq; velis evolvere mundi. 
Nec natura poteſt juſto ſecernere iniquum, 
Dividit ut buna diverſis, fugienda petendis. 


Of Mother Profit, Juſt and Right were born. 


Turn cer the muſty Annals of Mankind. 
And you'll confels that Laws were firſt enjoin'd 
Thro? Fear of Wrong: Meer Nature never knew, 
Or Good, or Bad to ſhun, or to purſue. 


Ovid Ep. Heroid. iv. v. 131, Sc. makes his 
Phedra declare her Mind to the ſame Purpoſe. 


Ita vetus pietas avo moritura futuro, 
Ruſtica Saturno regna tenente fuit. 


Jupiter eſſe pium ſtatuit qnodcung; juvaret. 


That Thread-bare Virtue only held its Sway, 
Whilſt heavy Saturn rul'd the Sons of Clay. 
Jove broke the dull Reſtraint ; by Fove's Decree 
Profit is made the Teſt of Piech. 


Photinus's wicked Counſel in Lucan, B. viii. v. 
488. E! eg. proceeds on the ſame Principles. 


In Bacchis, v. 201, Oe. 
Chap. viii. F. 6. & Chap. ix. 


and Book ix. f Divine Inſtitutions, Lib. v. Chap. xvii. 


* 


Cir av, III. Of the Lau ef Natu 


> Vide Arrian. Epictet. Lib. ii. Chap. xvi. 
4 Add. Selden. de J. N. & G. ſecund. Hebræot. Lib i. Chap 


general 

——&idera terrd 

flamma mari; fic utile recto. 
Sceptrorum vis tota perit, fi pendere juſta 
Incipit; evertitq; arces reſpectus honeſti. 
Libertas ſcelerum eſt, que regna inviſa tuetur. 
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Ut diſtant, S 


As Fire from Water, as each heavenly Light 
From Earth, ſo Profit ſtands remov'd from Right. 
If nice Regards to Faith and Truth are ſhown, 
Your Scepter drops, and you unhinge your Throne, 
The Way to fix all hated Reigns has been 

To grant a general Liberty of Sin. 


Ariſtippus too, and Pyrrho in Diogenes Laertius*, 
deliver themſelves very groſsly concerning the Ori- 
gin of Juſt and Unjuſt. But of all the Antients 
none diſputed this Point ſo largely as Carneades is 
ſaid to have done. His Arguments, as La#antius 
f hath contracted them, are * to this Effect: That 
Men firſt inſtituted Laws to ſecure and to promote 
their own Advantage; whence they came to be ſo 
various according to their different Manners, and 
different Times; but that there was no ſuch Thin 
as natural Law in the World. That Mankind, 
and all other animate Beings, are by the Guidance 
of Nature, carried on to the Purſuit of their own 
Profit; and that, conſequently, there can be no 
Juſtice ; or, if there be, that it mult be the higheſt 
Folly, inaſmuch as it would make a Man injure 
himfelf in conſulting the Conveniences of others. 
Thatall Nations, famous for Empire and Command, 
and the Romans themſelves, who then reign'd Maſters 
of the World, if they would be juſt ; that is, if 
they would reſtore every one his own, muſt return 
to their antient Cottages, and to their primitive Po- 
verty s. In clearing up theſe Objections, it will 
not be amiſs to begin with Tully's Remark, in his 
ſecond Book of Offices, Ch. iii. Profitable, ſays 
he, is a Word, which by the Corruption of Time and 
Cuſtom is perverted inſenſibly to the Signification of 
Somewhat that may be ſeparated from Honeſty ; 5 as to 
make ſomething honeſt which is not profitable, and 
ſomething profitable without being honeſt : An Error 
of the moſt pernicious Conſequence to the Liſe of Man, 
On which Account, in his third Book of the ſame 
excellent Work, Ch. iii. he tells us, that Socrates 
usd to curſe the Authors who firſt divided theſe Names 
in Notion and Opinion, which were in Nature jo inſe- 
parably united, For thoſe Maſters of falſe Politicks 
cheated the heedleſs Vulgar wich the ambiguous 
Term of Profit; which is of two Kinds, as it is 
rated by two different Principles. One fort of Pro- 
fit is that which appears ſuch to the deprav*d Judg- 
ment of ill compos'd Affections; theſe being mov'd 
chiefly by preſent and tranſicory Advantages, and 


© Vide Rochefort. Deſeript. Antill. p. 2. 


vi. See Book ii. 
8 Add. Grot. Prolegom. N. 16, &c. 


ens, that if any Man among them wore long Hair, it was 
nourable. 

Xx. Ladtantius's Words are, Ejus Ji. e. Carneadis 
ſcilicet varia pro moribus, & apud eoſdem pro tempori bus 
animantes ad utilitates ſuas, naturd ducente, Ferri: 
quoniam fibi noceret alienis commodis con ſulens. 


petirentur, fi jufii velint eſſe, hoc 


proin 
Omnibus 


Pyibagorean, Opuſc. Mythol Pa 
: Pulls Words are, I gue |V 


ad 


erri. 


1 St. Paul, in that Place, ſhews us only the Power of Cuſtom, which is ſo tron 


J Diſputationis hac fuit ſumma: Jura fibi homines 
/<pe mutata ; jus autem naturale nullum ef: : 
e aut nullam efſe juſtitiam ; =, f of 

0 

th et, fi aliena reſtituant, ad caſas 
reſt, this Father took theſe Words from the thitd Book of Cicero's Republic. 
704, & ſeg. Edit. Amfterd. 1687. 


8 tys \ erbo] lapſa conſuetudo deflexit de via, ſenſimg; eo deducta eſt, 
& conflituerit honeftum ¶ E alizuid, quod utile non Met, & utile quad . 


1 


g that Nature itſelf tau 


| ght the Corinthi- 
a Shame to him, whereas if Women had long 


Hair, it was ho- 


pro utilitate ſanxiſſe, 
Omnes & — =: 
aligua, ſummam efſe lultitiam, 
manis quog; ipfis, qui totius orbis 
egeſtate & miſeriis jacendum. As to the 
We find the like Sentiments in an anonymous 


lis, qui florerent imperio, 


redeundum, & in 


ut honeflatem ab utilitate ſecernens, 
qua nulla pernicies major hominum vitæ potuit 


Again, Ita; accepimus, Socratem execrari ſolitum eos, qui primum hæc naturd coherentia opinione diſtraxiſſent. 
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very little ſolicitous about future Concerns, " The 
other, and the true Profit, is advanc'd ſo by ſound 
Reaſon, which doth not only conſider Things at 
hand, but weighs and examines the Effects and 
Conſequences which they are likely to produce, 
Which therefore muſt pronounce that alone to be 
truly profitable, which is univerſally ſuch, and 
which gives Aſſurance of Conſtancy and Duration *, 
but can never judge it a deſirable Thing to enjoy a 


momentary Advantage, drawing after it a Train of 


endleſs Miſchiefs. *Tis a moſt unhappy and a moſt 
dangerous Pleaſure, in the Heat of a Fever, to re- 
lieve ourſelves with cold Water, which will be ſure 
afterwards to redouble our Tortures. Actions per- 
form'd in Conformity to the Law of Nature have a 
double Excellency, not being only Honeſt *; that is, 


conducive to the Preſervation, and to the Increaſe 


of the Honour, and the good Credit of Men ; but 
likewiſe Uſefnl and Profitable, promoting their Inte- 
reſt and Advantage, and contributing largely to 
their Happineſs. And this latter Quality is ſo far 


from being an unworthy Attribute of Virtue, that 


even in Holy Scripture, 1 Tim. iv. 8. Gedlineſs is 
ſaid to be profitable to all Things, having both the 
Promiſes of this Life, and that which is to come. On 
the other hand, thoſe Actions which contradict the 
Law of Nature, are always baſe and diſhoneſt ; and, 
tho” they, now and then, bear ſome Appearance of 
Profit and of Pleaſure, yet theſe Charms are quickly 
over, and never fail of being attended with a more 
conſiderable Croud of Evils and Misfortunes b. 
3 Tully, in his firſt Book of Offices, Chap. 4. talks 


admirably for our preſent Buſineſs. Betwixt a Man 


and a Brute, ſays he, there is eminently this Diffe- 
rence ; the one is carried on by Senſe ; and to that 
only, which is preſent, with little or no Regard to 
zwhat is either paſt or to come: Whereas the other, by 
the Benefit of Reaſon, ſees the Conſequence of Things 


Book II. 


their Riſe and their Progreſs, and couples together 
Cauſes and Effects; compares Reſemblances of Aion; 
and Events; tacks the preſent to the future; and þ 
taking in his whole Life at a View, he prepare; all 
Things neceſſary for the Uſe and Comfort of it. There. 
fore *tis ſo far from being true, that Civil Lays 
were firſt inſtituted for the ſake of this moment 

and baſtard Profit, that it appears to have been their 
chief End and Deſign, to hinder Men from ſquaring 
their Actions by ſo falſe a Meaſure. For, ſhould 
any one reſolve to direct all his Proceedings to his 
own private Advantage, without any regard to the 
reſt of Mankind; ſince all other Men might ay 
well take the ſame Courſe, there could not but ariſe 
the deepeſt Confuſion, and a kind of War of all a. 
gainſt all, a State * the moſt unprofitable, and the 
moſt inconvenient in the World. On the contrary, 
it is very manifeſt, that he who, by obſerving the 
Law of Nature, endeavours to win the Affections, 
and the good Grace of others, may conceive much 
ſurer Hopes of Profit attainable by their Aſſiſtance, 
than he, who truſting to his own fingle Power, 
takes the Liberty of treating others as he pleaſes «, 
Nor is it poſſible for Men ame a Notion of any 
Profit, which will be their own Peculiar, or to 
which all Men will not have as good a Title as 
themſelves 3 ſince Nature hath never given any 
Man ſo large a Privilege, as to let him exerciſe any 
kind of Right againſt others, the Uſe of which they 
are not allow'd to turn again upon him. Therefore 
tis a greater Miſtake to fancy 'twill be profitable to 
you, to take away, either by Fraud or Violence, 
what another Man hath acquir'd by his Labour “; 
ſince others have not only the Power of reſiſting 
you, but of taking the ſame Freedom with your 
Goods and Poſſeſſions. And you have as little Rea- 
ſon to think it will prove advantagicus to you to 
break your Faith; ſince your own Example may be 


Marc. Antonin. Lib. vii. F. 74. Thoſe Actions are profitable or — which are agreeable to Nature. d Se 
p. 


Prov. xx. 17. v. 3, A—ix. 17, 18,-xx1. 6. 


© Add. D. Cumberland, 


li. $. 29. 3. 2. 4 See Prov. i. 13, 14, &c. 


1 As the Objects which are near us are commonly eſteemed greater than thoſe that are at a Diſtance ; ſo, in reſpe& of Good 
and Evil, the preſent Objects have the Advantage; and, in Compariſon of thoſe that are at a Diſtance, ſeem always the great- 
eſt : So the moſt of Men are like prodigal Heirs, who believe a leſſer Good in preſent preferable to the Reverſion of a greater; 
and ſo for the preſent Poſſeſſion of a ſmall Thing, they'll part with a large Inheritance which would certainly come to them. 
This proceeds from a falſe Opinion. Every one ought to know, wherein conſiſts his Pleaſure ; for what is abſent now, will 
one Day be preſent certainly; and then, having the Advantage of Nearneſs, he'll ſee Things at their juſt Proportion, and ſo 
19 in Time, the unreaſonable Eſtimate he has ſet on them, by reaſon of the unequal Meaſures. My. Locke's E Say of tht 

nderſtanding, Lib. ii. Chap. xxi. F. 93. See alſo what goes before and follows. 

2 There are here two Extremities to be avoided. The one of thoſe, who confounding the hoxeſt with the uſeful, by that 
Means deſtroy all Ideas of Virtue and Vice, all Natural Law, and all Morality. The other, of thoſe who juſtly believing, 
that the Practice of Virtue, and of all the Rules of the natural Law, is truly and infallibly advantageous to Mankind, yet every 
where confound this Utility with the natural Honefty of Actions. Whereas the firſt is only an inſeparable Conſequence of the 
laſt ; and a Mark, by which we may diſtinguiſh what is truly honeſt, from that which is only ſo in the miſtaken Opinion of 
Men. When I ſay, for Example, we ſhould render Good for Good, and not Evil for Good ; or, that Men ought to obey the Mill 
of Gop their Creator: There is in theſe two Propoſitions ſo real and evident an Agreement, that any Man, who gives the 

eaſt Attention, will readily own the Truth of what they contain, without in the leaſt reflecting on the Advantages which ariſe 

from their Practice. We are convinc'd, at firſt Sight, that if once we act contrary to theſe Maxims, we offend againſt our Reaſon, 
and become liable to Self-Reproach. From hence alone ariſes the Idea of Duty, and the rational End of its Obſervation. It i; 
true, that to give theſe, or the like Maxims, in which we diſcover a naural Beauty and Agreement, their full Force, we muſt 


perſuaded of the Truth of the ſecond ; to wit, that it is our Duty to obey the Willof GOD. But having once reduc'd every thing 


(as we muſt do) to this fundamental Rule, we ſhall have no occaſion to regard the infinite Utility reſulting from them, to enforce 
our Obligation to obey them. So far from it, that it is no way preciſely on account of this Utility, that we ſhould actually conform 
ourſelves to the Will of Go p: But rather, becauſe we acknowledge our Dependance, and hereby ſhew, that we think it goo! 
and honeſt to obey him; and that even tho' he ſhould require of us what is uſeleſs, which is an impoſſible Suppoſition. But! 
we regard the Utility alone, we muſt not conſider it fimply in itſelf, but as it flows from the natural and wonderful Connection, 
which the wiſe Creator has eſtabliſh'd between the Duty and Happineſs of his Creatures. In ſhort, it is to confound Ideas, and 
make the Acceſſory the Principal to eſtabliſh this Utility, (however real or univerſal) as the Foundation of moral Honeſty and 
Obligation, properly ſo call'd. And indeed we ſee, that thoſe who are ignorant of, or very imperfectly acquainted with thus 
Utility, have been notwithſtanding affected in a very ſtrong Manner, with the intrinſic Honeſty and Worth of moſt Action- 
agreeable to the Law of Nature. If they have not perceiv'd this in others, it has been for want of Attention, or becauſe a 
Education, and corrupt Manners, had cover'd their Minds with a thick Cloud, which render'd them inacceſſible on this Side, 4 
leaſt, to the Light of 'Truth. ; 

3 Sed inter hominem & belluam hoc maxim? intereſt, quod hac tantum, quantum ſenſu movetur, ad id ſolim, quod adeft, quodqut 
preſens eft ſe accommodat, paululum admodum ſentiens præteritum aut futurum. Homo autem, quod rationis eft particefs, per ſuan 
conſequentia cernit, cauſaſque rerum videt, earumgue progreſſus & guaſi anteceſſiones non ignorat, fimili tudines comparat, * 
preſentibus adjungit, atgue adnectit futuras, facile totius vitæ curſum widet, ad eamgue degendam præparat res neceſſarias. 

Of the Word Inutilius, ſee Note 1. on 5. 9. of Chap. ii. of this Book, oY 
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CHAP. III. | | 
; your Own Prejudice. Hocraies in 
' They juage, thoſe _ hy 

—_—.: .,,.-7;, to injure the Poor more than 
1 + - —_ 2 by Lie their Dependents, could 
74 E only ſome little Damage in their Revenues. The 
by were thrown of by their Patrons, 
% Super, gu Aſſiſtance they continually needed, 

{red d lo extreme Indigence and Miſery. 
1c ume Orator, in Ora. de Pace, p. 285. Ed. 
EF -P:i/. placeth the chief Strength and Foundation of 
= i! his Advice to his Countrymen, in this Principle, 
bat bore is more Gain and Profit in a peaceful Com- 
i than in a needleſs Purſuit of Abundance. 
That 7uftice is much more eligible than Injury, and the 
Care of their own Poſſeſſions, than the Deſire of other 
Aen. Nor ſhould any preſume ſo much on his 
own Strength and Power, as to imagine that others 
WE will not repay him with ſuch Uſage as they receive 
rom him: For all true Power ariſes from a Con- 
W junction with other Men, whom tis impoſſible to 


7 * 1 Arcopagittc. Þ- 252. 


2 175 2 keep together by your ſingle Force. So that it 


that falſe and ſpurious Profit were to be the Mea- 


= ture of all our Proceedings, the Life of the ſtouteſt 
Mortal would be as often in Danger, as it ſhould 


W {cm profitable to any one to rid him out of the 
Way: And whoever took ſuch a Courſe, would 
© only ſet a fatal Pattern, and chalk out the Way to 
his own Deſtruction. On the whole Matter then, 
not Juſtice, but Injuſtice is really the higheſt Folly ; 
E which, tho? it may ſeem to ſucceed for the preſent, 
7 yet is neither general nor laſting; and tends to the 
Diſſolution and Deſt ruction of human Safety; Men 
being chiefly guarded and ſecur'd from Dangers by 
= Society and by Friendſhip. Nor will this hold 
true only of particular Men, but likewiſe of whole 
States and Communities; there having never been 
any Commonwealth ſo powerful, or ſo well eſta- 
bliſh'd, as not ſometimes to ſtand in need of their 
Neighbours Aſſiſtance; ſince no ſingle Kingdom 
could long bear up againſt the united Forces of a 
=X ſtrong Confederacy. | 
* Quintilian obſerves, “ that an ill Example can no- 
der be truly advantagious; for the it may give ſome 
Delight as the Occaſion now ſtands, yet it afterwards 
draws on us a heavier Load of Miſchiefs, It is im- 
| poſſible, ſays Demoſthenes, (Olynthiac. 2.) to obtain any 
firm and durable Power by Injuries, by Perjury, and 
by Lies. Epicurus himſelf, in his Notions of Ju: 
ſtice, was very honourable and very fair, as Gaſſen- 
dus, hath given us this ſhort Repreſentation of 
them *. Fuſtice not only never hurts any one; but, on 


* Which Aſſertion he afterwards proves at large, 
by our Author. 
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the contrary, always carries along with it ſomething 
conducing to the Eaſe and Tranquillity of the Mind; 
which it likewiſe farther ſupports with the Hopes of 
wanting nothing that uncorrupted Nature can deſire. 
A Soul where Injuſtice hath taken up its Seat, cannot 
but be in perpetual Diſorder and Confuſion, whilſt 
when it attempts any thing with never ſo much Secrecy, 
yet it hath no Aſſurance that the Fat will always be 
undiſcover d. And ſince Fuſtice is deſign'd for the Pro- 
motion of the common Good, it's plain that nothing can 
be juſt which doth not tend to the Advantage of whole 
Societies, and of each Member in particular. And 
becauſe every one by the Guidance of Nature, deſires 
and purſues what is good for him, it is neceſſary, that 
whatever is juſt ſhould be according to Nature, and 
ſhould therefore be call'd natural. And this Juſtice is 
nothing elſe but the Pledge and Aſſurance of general 
Profit; for wwhile it takes Place by the Univerſal Con- 
ſent of all Parties, there ariſes this common Advantage, 
that Men do not mutually give and receive Injuries, 
but live in Peace and Quietneſs together , which, as it 
is good and profitable, ſo doth Nature incite every Man 
to embrace and to purſue it. Tho? it muſt be ob- 
ſerv'd by the Way, That what Gaſſendus afterwards 
delivers about a different Profit, among different 
Perſons, and about a variable Juſtice, muſt not be 
admitted, in regard to Natural Law, but only to 
Civil Conſtitutions. Diodor. Sicul. Lib. xxv. Eclog. 
1. Epicurus, in the Book which he calls Settled 
Notions, affirms, That a Life led according to Juſtice 
is free from all Trouble and Diſquiet; but that Inju- 
ſtice is full of Diſturbance and Diſquiet, Lucretius, 
Lib. v. 1151, &c. 


Circumretit enim vis atque injuria quemque, 
Altque unde exorta eſt ad eum plerumque reverlit. 
Nec facile eſt placidam ac pacatam ducere vitam, 
Qui violat factis communia federa pacis. 


Becauſe diffuſive Wrong can ſpread o'er all, 
No State's ſecure ; nay, oft” the Wrongs recoil 
With double Force on the Contriver's Fall. 
Nor can thoſe Men expect to live at Eaſe, 
Who violate the common Bonds of Peace. 
e Mr. CRE ECR. 


In ſhort, any one is able to judge what a Contra- 
diction it is almoſt to common Senſe, to make ſuch 
a Profit as is oppoſite to Juſtice, the Standard of 
Acting. The Sophiſt Protagoras in Plato, p. 225, 
Ed. Fran. Ficin. though a Trifler in other Matters, 


yet 


and which is much more to the preſent Purpoſe than that above-mention'd 


» Syntagm. Part 111. Chap. xxiv. & xxv. Vide Ciceron, de Fin. Bonorum & Malorum, Book i. Chap. xvi. 


Ibis Paſſage of 1focrates is nothing to our Author's Purpoſe, as any one may diſcern at the firſt Sight. 


\ 
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+ F Avi, thwula. 


3 « There are more Men can 22 ſteal, and cheat us, than there are againſt whom we can commit thoſe Crimes. 
, than offend ; for among Twenty Perſons that are Equals, it is 
him.” Bayle's Did. Hiſt. 


** one 15 more liable to be offende 
has leſs Power againit the Nineteen, than they againſt 
Socinus, Rem. I. 

* Nungquam prodeſt malum exemplum, 
Ou: 527, © Arvdpis Adv ados, 
Ex F amaus A 
N niet, 9 I 


&Nnivm, Y SN, 
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low ing one of Quiutilian, make for our Author's Purpoſe, 
Hypocriſy is an 
to Juitice, 


ö ſince they only prove the Maxim of the Duke of Noc 
bo omnge which Vice pays to Virtue. Moreover, there is not any thing that can prove, that Profit may be oppoſed 
end any Man's private Intereſt to the Publick. I ſhall alledge ſome more pertinent Authorities to this Purpoſe, out 


Every 
manifeſt every one of them 
Crit. Tom. iii. p. 2745. Col. 2. Art. 


etiamſi in pra ſenti occaſſone quadam delectat, in futurum tamen altius nocet. Declam. 2 56. 
g n, 10 x; 46 uey Jovapur GC arts PALECTS;0 
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But I do not ſee how this Paſſage, and the fol- 
1 That 


0 1 5 . 
of Seneca and Arrian's E prctetns. Seneca's Words, Egift. 48. are, Nec poteſs quiſquam brats degere, qui ſetantum intuetur, gui omnia ad 
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yet had Wit enough to ſpeak ſmartly on this Point. 
In other Habits, ſays he, if a Man pretend, for Ex- 
ample, to be an excellent Piper, wohen he doth not un- 
derſtand a Note, be either raiſes the Laughter or the 
Tudignation of thoſe that bear bim; and his Friends ad- 
moniſh him of his Madneſs and Vanity. But the Caſe 
is quite otberwiſe in Injuſtice. For ſuppoſe ſome Per- 
ſons know another to be really unjuſt, yet ſhould the 
Man himſelf confeſs that he is guilty of that Vice before 
Strangers, they would take it for granted, that he was 
out of his Wits , maintaining that ſuch a Wickeaneſs is 
never to be diſcaver d, but the contrary Virtue always 
to be pretended to, whether it be really prattisd, or 
not, Net to counterfeit Juſtice therefore they take to be 
a ſenſeleſs Extravagance z ſince whoever makes a con- 
trary Profeſſion deſerves to be driven out of human 
Converſe and Society . No Man is ſo bad, ſays 
Quintilian *, as that he deſires to ſeem bad. And al- 
moſt every Body ſpeaks more honeſtly than he either 
thinks or acts. 


But the divine Providence hath ſufficiently con- 


futed this pernicious Opinion, by making its bold- 
eſt Patrons and Aſſertors feel the fatal Conſequen- 
ces of it. To give an Inſtance or two. Lyſan- 
* der, that crafty Deſigner, who manag'd moſt 
„ Affairs by Cheats and Shuffles, who plac'd all 
© Right in Profit, who affirm'd Truth and Lies 
* to be indifferent things, and either to be moſt 
« valuable, as it was moſt advantageous z who 
e bragg'd that Men were to be deceiv*d with Oaths, 
« as Children with Dice or bounding Stones,” as 
Plutarch or Polyenus give his Character; did 
he build his Fortunes on a firmer Bottom, than 
if he had made Truth and Honeſty the Mark 
and the Standard of his Proceedings“? Ageſilaus *, 
who at other Times, and in other Speeches, us'd to 
cry up Juſtice for the Queen of Virtues, without 
which Valour and Fortitude would be of no Uſe ; 
yet when Phebidas had, without Orders, poſſeſs'd 
himſelf of the Fort Cadmea, defended that Boldneſs 
by ſuch kind of Rhetorick as this: That the Act ion 
of Phœbidas wwas to be rated and judg*d of, according 
to the Benefit and Advantage it brought to the State. 
Since «whatever conduc'd to the publick Good of Lace- 
demon, was to be done at a Venture; whether Men 
were impower'd by Commiſſion for ſuch Performances, 
or not. But was not this very Exploit the Occaſi- 
on of the Spartans miſcarrying in their Deſign of 
rendring themſelves Maſters of Greece ? 

XI. Theſe Foundations being ſettled, 'tis eaſy to 
ſolve the Objections of the oppoſite Party. *Tis 
ridiculouſly weak to conclude, that ſuppoſing dif- 
ferent States to have ſet up different Laws upon the 
Account of Profit, therefore there can be no per- 
petual or natural Law, For all civil Laws do ei- 
ther preſuppoſe, or include the chief Heads of the 


1 Iuſtitut. Lib. iii. Chap. viii. Ed. * Bat. p. 251. 
tag. Lib. i. Chap. xlv. 


Of the Law of Nature in general, 


Book II. 


Law of Nature, thoſe by which the Safet 
kind is ſecur'd ; Neither are theſe, in he by i. 


jur'd or impair'd by the particular Ordinances 


which each Commonwealth finds a Neceſſity of ſu. 
peradding, for its ſeparate Intereſt and Benefi. 
Penal Laws, or Sanctious, we acknowledge to ha n 
been inſtituted out of Fear of Fuſtice, or to reſins 
the Wickedneſs of Men, when the bare Di@ates 7 
natural Law were found inſufficient for that Pu. 
poſe. When Horace denies that Nature is able . 
diſtinguiſn betwixt Right and Wrong; we p 
with him, it he means only that Nature wh 
Man bears in common with Brutes ; whereb 
Brutes themſelves, through the Information of thei 
Senſes, do perceive what is agreeable to their Bog : 
and what not; without the Jeaft Apprehenſion i 
Honeſty, or of Diſhoneſty, But if he means Fu 
rational Nature, we deny the Poſition as abſolute] 
falſe. As for Carneades his Argument, that if the 
Romans would be juſt, that is, if they would reſtore 
every one his own, they muſt return to their Primitiy 
Cottages; and that therefore Fuſtice is Fully: In ary 
gar Eſteem this may bear ſome Semblance of 
plauſible Truth; but to thoſe who look farther in. 
to it, it will appear exceeding empty and triflin 
For, ſince whatever Right we aſſume upon — 
they may, in like manner, uſe againſt us; it cu 
by no means be profitable for us, by injuriouſ 
ſeizing on other Mens Goods, to invite them 9 
make Repriſals on our own. And in ſtating the 
Nature and the Definition of Profit, we are not i 
conſider what ſeems advantageous to ſuch or ſuch x 
Man, at ſuch a particular Time, to the Prejudice of 
others, but what is of univerſal and perpetual Bene. 
fit and Expediency. Thus, for Inſtance, let us 
ſuppoſe an Officer to have rais'd a vaſt Eſtate by 
robbing the publick Treaſury ; ſuch an one certain. 
ly imagines it would be Folly in him to make a 
exact Reſtitution, and fo to return to his firſt Nar. 
rowneſs of Fortune. But when the Prince, u 
convicting him of Extortion, hath adjudg'd his 
Goods to the Treaſury, and his Perſon to the Gel 
or Gallows, do we then think he took a wiſe 
Courſe to raiſe himſelf in the World, than another 


Perſon who reſts contented with a competent Main-. 


tenance innocently acquir'd ? Thus I know not whe- 
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ther it had not been better for the Reman Peoples 


have fate down with Satisfaction in the Enjoyment : 
of that moderate Wealth which, at firſt, they go: © 
together, without the Expence of their Virtus ce 


Honour; than when they had rifled and plunder 
all the whole World, to turn their 5 upon 
themſelves, and to expoſe the feeble Carcaſs of their 


Empire to be torn in pieces by the barbarous N. 
tions, Nor do the other Arguments of Carnead:,, | 


as ſet down by La#antins *, require any long, cr 


any 


A 
O 


Þ Pluterch. Meni em, Laces, p, 220. Rd. Wick. « Sire | 
d Vide Cornel. Nep. Lyſand. a Rey *« — 


© See Plutarch, in Agefil. p. 608. 


utilitates ſuas convertit : alteri vivas oportet, fi vit tibi vivere. 
omnibus miſcet, & judicat aliquod efſe commune jus generis humani : 1. e.“ is not poſſible for any Man to live happily who © 
„ gards himſelf only, who minds his own Intereſt only; we muſt live for the Good of others, if we will advance oer ow . 


nin 


Hæc focietas diligenter & ſanctè obſervanda eft, gue nos omi . 


„This Union in Society is carefully and ſacredly to be preſerved, which intermixes us together, and teaches us, that there b 
« a common Right of Mankind.“ Arrian's Words in Epictet. Lib. i. Chap. xix. are, Kejoias 7+ [6 Zevs ] Nj lu gb 
A031Ks (ar xa Ttoxdb aw, ive un Rg id dad Sung Tſyarar, & HN TI Hs 2d #01400 WREALKOV RESO GipHT al, u TH 
do Tim Yiverau 70 mh! A vera Multi" ie. G o Þ hath diſpoſed the Nature and Order of reaſonable Creatures in fich 
« a Manner, that every one of them ſhould advance each other's Intereſts, with regard to the publick Advantage; ſo thi 
% though we refer all to our private Advantage, we ought yet to do what in us lies to promote that of others.“ M. Antonin 


has many ingenious Reflections in his Works tending this way. 
: Nec enim eft quiſquam tam malus, ut malus videri velit. 


$. 1. * Bonus wir, inguit, fi habeat ſervum fugitivum, aut domum inſalubrem, & peſlilentem, _ vitia ſolus ſeiat, & ide fit 


ſcribat, ut wendat, utrumque profitebitur fugitivum ſervum, & peſtilentem domum ſe dendere, an celabit emptorem ? fi profitebiti Þ 
"bonus auidem quia non fallet, ſed tamen flultus judicabitur, quia vel parvo wendet, wel omnino non ⁊iendet; fi celaverit, erit hg“ 
8 0 a , 


3 = * 
N. 2 2 
RO 4 = * ** f 4 4 


Men r. III. Of the Law of Nature in general. 129 


m8 ink i jece Reaſoning *, from a greater to a leſs, But from 
— ly. For if any think it a Piece g gr 

. 1 Fler of a Houſe, to diſſemble theſe Principles the ſaid Author, p. 9, 10. con- 
8 being infected with the Plague; certainly it cludes, that in the Creation of the World Go p pro- 


NG Je in the Buyer, if he ei- pos'd to himſelf ſome End. That he hath appointed 
e ve pn vhebay 4 his falſe 8 or to Means ſufficient for the obtaining that End. That a 
her 


. 


nich the Author of the Cheat by the ſevereſt Me- Man ſpall certainly be puniſt'd, if he deviates from 


ods. Laſtly, As for thoſe Caſes, whether it be that Order which G o p would have us obſerve, in the 


_ K for a ſtronger Man to force a Proſecution of the End propogd by him to himſelf, and 
l fon . of a 3 or, in a Flight, 10 Mankind. And, on the contrary, fhall certainly be 


. 
Q! 
* 


. iſpoſſeſs a wounded Soldier of rewarded, if he direct his Life according to the Order 
= N — L. E own Preſervation to the preſcribd by bis Creator. In fine, that the Juſtice e 
Pakety of his Fellow, we ſhall hereafter find Occa- Go Þ implies nothing elſe, but his lawful Diſtribution 
Eon to diſcuſs, and to determine them“. It will of Rewards and Puniſhments, In regard to this 
Wc ſufficient, for the preſent, to make this ſhort Re- Doctrine, I queſtion whether it can be ſaid with 


mark that Actions done upon extreme Neceility, any tolerable Senſe, that Gop hath @nſtituted an 


. f Conſternation of Mind ariſing from im- End, common 10 Man with himſelf ; or, that the Or- 
F WE Dar, = which do therefore meet rather der preſcrib'd by him to Man, that is, the Obſer- 


- ith Approbation, ought by vation of the Law of Nature, doth produce the 
prongs be eftabliſh'd bor common Rules of End for which GOD created the World. Nor can 


| E the Crudeneſs of the following Aphoriſm paſs with 


XII. The Author of the Treatiſe De Principiis ordinary Digeſtions : That the natural Neceſſity which 
Far 2 in ſearching after the right Notion is in Gop, doth lay on Men a Neceſſity of purſuing 
Bf the Law of Nature, follows this Method. In Yirtue, and of flying Vice. Yet ſuppoſe we ſhould 


the firſt place he lays down this confeſs'd Principle, be brought to grant all this, and then ſhould guide 
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, Perſons by Nature equal, and ſubject all alike to a 


8 ha there is a Go b, and that he created the World our Search after the Law of Nature by ſome ſuch 
4 ; F 5 IViſdom ; which no Man in his Senſes will diſ- general Maxim and Rule, Fhatever things are by 


pute. He adds, that GoD hath declar d his Reſo- Nature ſo diſpos'd, as to hinder the End which Go b 
Jution of exerciſing the Virtues of Truth and Fuſtice, propos'd in the Creation of the World ; all tbeſe things 
in his Government of the World ©, But here, beſides are prohibited by the Law of Nature: But whatcver 
that ic ſcarce ſeems right to conceive the divine zhings are ſo naturally order'd, that the End before- 
Juſtice, or Truth, after the Manner of Virtues, it mention'd cannot be obtain'd without them, thoſe are 


zs ſufficiently manifeſt, that the Diſpoſition, or the certainly enjoin'd, or commanded by the ſame Lato: 


Inclination to Juſtice which we attribute to Gop *, We ſhall ſtill be at a loſs to underſtand what neceſ- 
is very different from that which Men are to exer- ſary Relation every particular Precept of the Law 
ciſe towards one another :. Inaſmuch as the former of Nature bears to that End ; whilſt the End itſelf 
denotes that Method by which an infinitely great is not perfectly diſcover'd by us. Thus, for Ex- 
and good Creator is pleas'd to govern his intelligent ample, there would be need of a Train of Deducti- 
Creatures; whereas the latter obtains only amongſt ons, to make me apprehend, that the End for 
which the World was created cannot be attain'd 
common and a ſupreme Lord. Neither can it be without honouring one's Parents, or that Theft is 
at all made out, that divine and human Juſtice are repugnant to the ſaid End. Tis meer trifling there- 


| 1 capable of the ſame Meaſure, from this er fore to ſtick upon ſuch general Terms, without call- 


that in holy Scripture we are frequently referr'd to ing in the Aſſiſtance of nearer and more diſt inct 
the Example of Gop 4: For in thoſe Paſſages the Principles. And the Foundation of the Law of 


Holy Spirit is pleas'd to follow the uſual Way of Nature muſt be always left in the Dark by him 


See Chap. vi. of this Book. d Add. Velibuyſen, de principiis juſti & decori, p. 114, &c. © Pſalm xcvi. v. ult. 
d Luke vi. 36. Matth. v. 44, 45.—XViii. 33. 


— 


dem ſapiens, quia rei conſulet, ſed idem malus, quia — Rurſus fi reperiat aliguem, qui aurichalcum ſe putet wendere, cum fit 
1 


illud aurum ; aut plumbum, cum fit argentum ; tacebitne, ut id parvo emat, an indicabit, ut magno? Stultum plan? videtur malle 
magno. Divin. Inſtitut. Lib. v. Chap. xvii. n. 5, 6, 7. 


Again, LaFantius adds, ibid. n. 10, &c. Nempe juſtitia eft, hominem non occidere, alienum prorſus non attingere, quid ergo 


us faciet, fi forte naufragium fecerit, & aliquis imbecillior viribus tabulam ceperit? Nenne illum tabula deturbabit, ut ipſe con- 


Seendat eaque nixus evadat, maxime cum fit nullus medio mari tefiis ? Si ſapiens eft, facict, ipſi nimirum pereundum eft, niſi fecerit. 
Si autem mori maluerit, quam manus inferre alteri, jam non juſtus ille, ſed ſlultus eft, qui vite ſue non parcat, dum parcit alienæ. 
Item: Si acie ſuorum fuſa, hoſtes inſequi cæperint, & juſtus ille fuerit nactus aliquem ſaucium equo inſidentem, eine parcet, ut iþ/e 
occidatur, an dejiciet ex equo, ut ipſe palſit hoſtem effugere ® Quod fi fecerit, ſapiens, ſed idem malus ; fi non fecerit, flultus fit ne- 
ceſſe eft, licet juſtus. ; 

F. X11. * I do not ſee that Velibuyſen ſays any thing that can intimate the contrary. His Notion is, That Go p hath diſpo- 
ſed all things in a manner ſuitable to his Perfections; and this is that natural Neceflity of which he ſpeaks a little lower. Our 
Author here is a little too ſcrupulous, as to his Expreſſions. It were to be wiſh'd, indeed, that all Men would ſpeak in the 
ſame Manner on ſuch important Subjects; but, as things are ſituated, this is what cannot be expected. The bet Way, there- 
fore, is to have more Regard to the Thought, than to the Expreſſions, and to ſeek as much as poſſible Union and Harmony, as 
to the main Points, hereas, on the contrary, by the Multiplicity of Words we vary the Difference of our Opinions, which 
is already but too great. 

3 Our Author ſays, that in thoſe Places of Scripture the Arguments are drawn & minori ad majus, i. e. from the Leſs to the 
Greater; whereas tis evident that they are drawn juſt the contrary Way; for thus the Argument runs, and he himſelf ſpeaks 
ſo in another place: © If Gov, who is the Lord of all the World, and has from all Eternity enjoyed a compleat Happineſs, 


* who is ſelf-ſufficient, and has no need of Pardon, is very merciful to his Creatures, who have provoked him to Anger b 
* their Sins, with how much 


5 greater Reaſon ought Men to have Compaſſion on their Brethren, whoſe Pardon they themſelves 
£ often want, and whoſe Help they can't live without ? If a Maſter hath Pity of his Servant, the Servant ought much more to 

have Pity on his Fellows. If Go p cauſes the Sun to riſe on wicked Men, much more ought Men to do good to their Ene- 
mies. Men, I ſay, who are ſo ſubject to offend each agþer, and who have ſo great Need of mutual Aſſiſtance.” Specimen 
Centroverſ. Chap. iv. $.5. To call this way or arguing, a minori ad majus, is contrary to the Language of all Orators and 
Logicians, Sce Ariſtot. Rhet. Lib. ii. Chap. xxiii. and Top. ii, Chap. x. as alſo Quinchil. Inftit. Orat. v. 10. 
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who can make no farther Progreſs in the Queſtion, them : Whence, likewiſe, any one may readily dif 
than to tire us with ſnch Repetitions, that * /ince the cover, that 'tis his Will and Command we mould 
Merld was made in Wiſdom and Order; and ſince act according to that Law. That Phraſe in þ, 
Man hath his Part aſſign'd him in the univerſal Har- mans ii. 15. which is urg'd ſo vehemently by ſome 1 
mony; therefore that Order ought neceſſarily to point thors, is certainly © figurative, and implies no more 
out to every Man his Duty, in every Action of Pro- than a clear and certain Knowledge treaſur'd up in 
ceeding. | the Memory ; of which the Perſons ſpoken of are 

XIII. Thus far moſt are agreed, that the Law of convicted in their own Conſciences, by what Means 
Nature is to be drawn from Man's Reaſon 3 flow- ſoe ver thoſe Notions firſt enter'd into their Thought, 
ing from the true Current of that Faculty, when un- Thus too thoſe Sins which, in Ferem. xvii. 1. 1 
perverted :. On which Account the holy Scrip- ſaid to be engraven on the Tables of the Heart, inaſ. 
tures declare it to be written in the Hearts of Men, much as they are actual Tranſgreſſions, could not 
Rom. ii. 13. This we judge to be a moſt manifeſt be diſcover'd at the Nativity of the Offenders 
Truth, that altho' the ſacred Writings do throw in That Readineſs which we ſee in Children, and * 
a more enlchgged Light to direct us in the cleareſt the ignorant Multitude, to diſtinguiſh Right from 


View of Nature's Law 3; yet the ſame Law may, Wrong, is owing, in a great meaſure, to Exerci 


4 


* 
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4 
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2 
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A n 3 


without any extraordinary Aſſiſtance, be found out and Uſe; whilſt, from their early Years, and the © 


and ſolidly demonſtrated by the bare Force of Rea- firſt opening of their Reaſon, they obſerve good 
ſon, ſuch as Gov firſt implanted, and ſtill pre- Things to be approv'd of, and evil Things to be 
ſerves in Mankind. Yet here we by no means exploded ; the former to be attended with Praife 
think it neceſſary to maintain, that the general Prin- the latterꝰ with Puniſhment. Their Minds are 0 
ciples of natural Law are nate, or imprinted, as fix'd and diſpos'd by daily Practice, and by the 
it were, upon Mens Minds, from their very Birth, whole 5 Series of common Life, that few of them 
in the Manner of diſtinct and actual Propoſitions, ſo much as doubt whether they may not proceed by 
ſo as to be readily expreſs'd and utter'd by them, as other Methods. Whoever conſiders this Matter ar. 
ſoon as they arrive at the Uſe of Speech, without curately, will diſcover, that *tis very hard to give 
farther Inſtruction or Meditation. For that theſe a Reaſon for many Practices, which yet the com. 
native Ideas, or original Characters, are no better mon People undertake without Scruple or Heſin. 
than unwarrantable Fictions 4, any one may diſco- tion. To borrow an Inſtance from a late Author 4: 


ver, who will be ſo curious as to obſerve nicely Va Man be found committing a Robbery, the Mal. 6 
the Steps by which Children make their Progreſs in 7ude preſently join Hands and Minds to Purſue, and 3 
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Knowledge, clearing themſelves by little and little 7o ſeize the Thief : But if, upon a Quarrel, one Mn 


from the Ignorance of their infant State. Nor is bath kilPd another, every body wiſhes he may pet of 


it a Conſideration of little Weight in this Point, ſafe ; at leaſt, no body willingly aſſiſts in the taking if I 
that the holy Scriptures frequently deſcribe Infancy bim. The Reaſon of ſuch a Difference the Vulgix Þ 


and Childhood * by the Ignorance, and riper Age underſtand not, which is this ; Every one is more in 
by the Knowledge of Right and Wrong. Dr. danger from a Thief, who deſigns to plunder where-cve 
Cumberland muſt be our Guide and Maſter in theſe he can meet with Booty; than from an Actor of Man. 
Diſquiſitions, who hath moſt clearly demonſtrated, aug hier, who intends Miſchief to none but to the Pr. 
that altho' we reje& the Notion of thoſe innate Pro- ſon who gave him Provocation. Therefore, when we 
poſitions, yet the Knowledge of the Law of Nature acknowledge the Law of Nature to be the Dit 
is truly and really imprinted on human Minds by of right Reaſon, our Senſe and Meaning is this 


Gov, as he is the firſt Mover and Director of that the Underſtanding of Man is endued with fuch 3 


Vid. Jonah iv. 11. Dent. i. 39. 1ſaiah vii. 14, 15, 16. d Prolegem. F. 5, 7, 8. © Add. Luke ii. 51. Pre 5 


verbs vii. 3. d De principiis juſti E decort, p- 81. 


— 


—_ 


1 Tis true, that this is not much to the Purpoſe ; but we muſt own, that Ye/thuy/en did not much depend on it; and though 5 
he does not explain himſelf ſo diſtinctly as our Author, yet he lays down a Principle, which reaches to the very Bottom of tt 


which eſtabliſhes Society, in another place, which is this : © That which is ſuch in general, and of that Nature that Men can't 


«« diſpenſe with the Obſervation of it, without bringing a great Prejudice to all Mankind, or which if Mankind ſhould permit 5 


* to every body, twould be to their great Damage; whatever is ſuch, ſay I, is forbidden by the Law of Nature.“ Page 11;. 

$. x111. * Nu 5 #x0v yrooy Sm . 8, 7 vl ear hn, Y 9 ms. Being endued with a Soul, you may know fen 
yourſelf, what and how you ought to act. Dio Chryſoſt. Orat. x. De Servis, p. 150. Ed. Morell. 

See what I have ſaid in my Treatiſe of Games, Lib. i. Chap. ui. F. 2. | 

4 Our Author treats more at large of this in his Apology, F. 24. and in his Specimen Controverſ. Chap. iv. F. 23. But M. 
Locke has ſet it in its full Light in his Eſay on human age landing. See, alſo, what I have ſaid in my Preface, 5. 3. 

5 Our Author muſt underſtand here by Good and Evil, 
preſſion in the ſacred Writers, who, according to the Idiom of their Language, would have us to underſtand by that Phrale in 
general, Al that can be known ; becauſe, in Reality, all things that we know are either good or evil, i. e. profitable or hurtfi 
as is judiciouſly obſerved by Lud. 
Commentary on the ſame Place. Nevertheleſs, if any Conſequence ought to be drawn from the Expreſſions of ſacred Writer 
in Matters of Philoſophy, in reſpect to which they commonly follow the moſt popular Notions, we might infer, that theſe P. 
ſages very much favour the Opinion of thoſe who deny innate Ideas, ſince he that ſays a//, excepts nothing. In fine, we fi 
this Way of ſpeaking among the profane Authors. See Mr. Le Clerc's Ars Critica, Part II. F. 1. Chap. ii. 5. 26. p. 15} 


Tom. i. and Hefiod's Theogonia, v. goo. 
6 Sec Grotivs in his Notes upon this Paſſage, and Le Clerc's Ars Critica, p. 194, Cc. Tom. i. 2d Edit. 


7 See Mr. Locke's Philoſophical Efſay, Lib. ii. Chap. xxviii F. 10, 11, 12. 

2 Add to this the man:teit Proportion that theſe Maxims have with the Light of right Reaſon ; for it is perceived by the moſt 
ſimple the very Moment that *tis propounded, and they underſtand it, though they would never have found it out themſelves 
nor can they apprehend the Reaſons ſo well as to deliver their Thoughts diſtinctly about it. Further, it is certain that no Man, 
at the Age of Diſcretion, can reaſonably pretend an invincible Ignorance for his Excuſe ; but yet it is no leſs true, that Edact 
tion, Inſtruction, and Example, are the ordinary Means by which Knowledge is conveyed into the Mind of Man, and without 
it either the natural Light would be almoſt wholly extinguiſhed, or we ſhould not attend to it. This Experience ſhews %5 
not only among ſeveral ſavage Nations, but even among the moreRivilized, there being many Men that make good this ſ2 


and mortifying Truth. W hence we 12 conclude, that every one ought to take e Care to contribute, as much as m 
a 


abroad ſo neceſſary a Knowledge. 


uty, and to eſtabliſh, confirm, and ſpre 
a Power, 


be, to the Inſtruction of others in their 


torts in his Notes upon Gen. iii. 5. which it would be well to conſult ; as alſo Mr. Le Cle" 2. 


oneſty and Diſhoneſty ; but that is not the true Notion of this Ex- 5 5 
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RE Principle b 
| WE 1 and ara 7 
3 rejudice to 
of 4 of demonſtrating theſe 
not known or «porn 
£10 Perſons both learn an 
We: 3 by Cuſtom, and by the common . _ 
RR Tcnor of living. For we ſee every Day the | 
won Mechanicks and Artificers performing -_ 'y 
W things, either by Imitation, or by the wo = 
Direction of Inſtruments, the Proof of w IC ; ö 
do not in the leaſt urdertand : And yet this 2 
not hinder ſuch Opcrations from being truly mat 5 
matical, or from being founded on ſolid coy - 
of Reaſon. Hence it, likewiſe, appears what ule 
Je are to meaſure our Reaſon by, in judging ot its 
WT ines for the Diſcovery of natural on 4. Ol 
Mlence we may be aſſur'd, whether ſuch a Di _ 
proceeds from right, or from deprav d Reaſon, 
Ehe Dictates of right Reaſon are true Principles, 
which agree with the Nature o 


f things well obſer v'd 
and examin'd ; and which are deduc'd from other 
true and firſt Principles, by the Rules of good 
Conſequence. On the contrary, thoſe are Dictates 
of deprav'd Reaſon, in which a Man either lays 
down falſe Principles, or, by a wrong Method, 
deduces falſe Concluſions. For, at the ſame time 
as we affirm the Law of Nature to be imprinted on 
us by the Nature of Things, we imply that it is moſt 
true and infallible ; ſince Nature preſents us with 
nothing but what really exiſts, and produces no Ef- 
fe& that can be charg'd with Falſhood : All Falſi- 
ty ariſing from the Miſtakes of Men, whilſt they 
either divide ſuch Notions as naturally cleave toge- 
ther, or join ſuch together as Nature hath ſeparated, 
and plac'd at a Diſtance*. And this Courſe of 
judging being duly follow'd, we need not fear that 
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Add. Dr. Cumberland, De L. N. Chap. iv. 5. 3. 
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any one ſhall be able to foiſt upon us for natural 
Law, either the frantick Notions of his ill- purg'd 
Brain, or the irregular Deſires of his miſguided 
Mind. For 'tis in vain for that Man to make his 
Appeal to Reaſon, who cannot demonſtrate his Aſ- 
ſertions from Principles of unqueſtion'd Truth, and 
ſuch as agree with the Nature of Things; inaſmuch 
as all Truth, and all Rectitude, conſiſts in the A- 
greement of Conceptions, and of Propoſitions with 
the Things themſelves, which they are intended to 
expreſs. And he who hath not Parts enough to 
frame and unite the Chain of a Demonſtration, muſt 
ſupply that Defect by an exceeding Stock of Impu- 
dence, if he deſires any Regard ſhould be had to 
his vain Conjectures, when they run aſtray from the 
receiv*d Opinions of Mankind. Moreover, it is 
maiifeſt to all thoſe who underſtand the Force, and 
the Manner. of Demonſtrations, that there is not 
only a Neceſſity that the Principles made uſe of be 
truc, and the firſt or higheſt that we can aſcend to; 
but likewiſe that they be proper and peculiar to the 
ueſtion in Debate, and ſo very clear, that the 
Mind apprehending, by their Means, the Cauſe of 
the Thing aſſerted, may reſt fatisfied, and neither 
deſire nor want any farther Proof. Now againft 
this Rule of finding out the Dictates of right Rea- 
ſon, thoſe Authors have not only tranſgreſs'd, whoſe 
Foundations of natural Law we have already ex- 
amin'd; but thoſe too who think it ſufficient to 
build that Law on ſo ſlender a Bottom as this, That 
natural Honeſty conſiſts in the Agreement of Reaſon and 
Appetite ; the Rule of which Honeſty is the Excellency 
and the Dignity of human Nature, and that moſt noble 
End for which Providence ſeems to have given' us the 
Dominion and the Poſſeſſion of the World, For tho? 
we could argue never ſo fairly, this Action is ſuit- 
able to the Excellency and the Dignity of Man, and 
therefore honeſt, and to be perform'd ; yet this 
doth not furniſh us with any clear and certain Know- 
ledge, in which our Minds may reſt ſafely without 


d 7Jem, Chap. x. F. 1. 


This Period was not in the firſt Edition of this Work; and not being exactly fitted to the Coherence of the Diſcourſe, I 
have changed the Reading in my Tranſlation, but without any Prejudice to the Author's Senſe. As to the Thing itſelf, the 
ſame Principle here laid down, has been eſtabliſh'd in the celebrated Book of the deceas'd Mr. VWollaſton, entitled, The Religion 
of Nature . But after all, the immediate Foundation of moral Good and Evil, of Virtue and Vice, is not the general 

dea of Truth; but it conſiſts in certain particular Truths, which give Riſe to practical Propoſitions. We muſt always ſuppoſe, 
however, that thoſe with whom we diſpute are neither Sceptics, or ſuch who give themſelves little Concern about Truth or Falſe- 
hood ; otherwiſe it would be in vain to pretend to undeceive them. For a Man muſt be a Fool to pretend to advance, as the 
Rules of Juſt and Unjuſt, Propoſitions manifeſtly falſe. The true Queſtion has always been this, Whether what is 7 be fo 
in its own Nature, and not through the Effect of an arbitrary Will, (eee d $ige) that is to ſay, in conſequence of the eſſen- 
tial Relation there is between our Actions and their Objects, or in the Nature of Things. The Paſſages which Mr. Wollaſton 
produces, plainly evidence this. Nor is it ſufficient barely to have ſhewn theſe Relations of Agreement or Diſagreement : 2 
may be convinc'd of them without owning the Truth of our Obligation to conform our Conduct to them, or without denying 
that the Things are what they are. See what I have ſaid upon Grotius, Lib. i. Cap. i. F 10. N. 4. and my Reflection on the 
Judgment of an Anonymous, or the deceas'd M. Leibnitz. There are even Relations between the Nature of Things, and certain 
Actions; from whence, nevertheleſs, there ariſes no moral Obligation, nor any Negation of the Things themſelves. Suppoſe, 
for Example, a Man (who is free-to build, as he pleaſes, upon his own Ground) has a mind to ere& a handſome, commodious, 
Houſe, &c. He underſtands nothing of Architecture, neglects to conſult proper Maſters, or even deſpiſes their Advice : The 
Building is irregular, and does not anſwer the Purpoſe of the Proprietor. Shall we ſay on this Account, that he err'd morally ? 
Or, that he denied there were any Rules of Architecture founded on the Nature of Things? By no means: He only falſly 
imagin'd himſelf to know theſe Rules without having learned them, or that he underſtood = better than thoſe of the Trade. 
Now, though in this, he ated contrary to Reaſon, yet he committed nothing morally bad. But let us ſuppoſe the Architect, 
who ſhould engage to build this Man an Edifice, according to his Mind, and who, either through Ignorance, or Impudence, 
ſhould neglect the Rules of his Art, the Caſe would here be alter d. The Architect becomes anſwerable for not having ated 
conformably to the Nature of Things; becauſe his Contract laid him under a moral and indi, enſible Neceſſity of doing ſo. 
This, therefore, comes to the Point in Queſtion ; and all Obligation is founded upon this, That Go p wills that wwe ſhould treat 
Things as hey are. This is what Mr. Wollaſton acknowledges throughout his whole Book : but he places it out of Order. For 
while he deſigns to prove, that there is really a Religion of Nature, he eſtabliſhes for its Baſis this Propoſition, That there is an 
efential Difference founded even in the Nature of Things, between Action, Good, Bad, and Indifferent. Whereas, on the contra- 
ry, he ſhould have ſhewn, there ira Gop, and, conſequently, a Religion of Nature. Whence it follows, that Man being bound 
to conform himſelf to the Will of Go p, ſhould act agreeably to the Nature of thoſe Things of which he is the Author. But it 
has been juſtly obſerv d, that Mr. Mollaſton's Method has thrown him into ſenſible Confuſions. See what M. de la Chappelle has 
ſaid upon this Subject in his Bibl. Augl. Tom. xii. 5. 402. and a Note which is found in the French Tranſlation of it, p. 24. 
The Style and Taſte of the Author of this Note would eafily pra. ig him from the Tranſlator, tho' he had not inform'd the 


Reader. As to the reſt, I mean by ſayi "Do" ! *. a 
and Work of the Enghf, Writer. y ſaying this, in no wiſe to prejudice or leſſen the juſt Eſteem of the Public, for the Character 
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farther Enquiry: But the Queſtion ſtill remains, in 
what that Excellency conſiſts, and by Virtue of 
what Cauſe it comes to agree to Mankind. Thus, 
if one ſhould ſay to a Clergy man, It doth not be- 
come you to frequent Taverns and Houſes of De- 
bauchery, becauſe ſuch Courſes are repugnant to 
the Dignity of the ſacerdotal Office; he ſays no- 
thing but Truth, in all this, but he doth not alledge 
the laſt and the ſtrongeſt Reaſon, ſo as to ſet the 
Matter beyond Doubt and Diſpute a. 

Altho', as hath been already obſerv'd, it is not 
in the Power of every Man, to deduce the Law of 
Nature artificially from its Principle: yet that it 
may be properly ſaid to be known to all Men en- 
joying the Uſe of their Reaſon, it is ſufficient, if 
even Perſons of tolerable Heads are able to appre- 
hend the Demonſtration when propos'd by others, 
and clearly to perceive the Truth of it, by compa- 
ring, it with their own natural Condition. As for 
the loweſt Degree of Mortals, who are acquainted 
with the Law of Nature, chiefly by popular Infor- 
mation, and by common Ule, they ought to re- 
quire no farther Proofs of its Certainty, than that 
firſt the Exerciſe of it is maintain'd by their Supe- 
riors, by whoſe Authority they are to be guided; 
and then, ſecondly, that they themſelves cannot find 
any probable Reaſons by which they might either 
confute or weaken its Force; and laſtly, becauſe 
they are every Day ſenſible of its Uſefulneſs, and of 
the Benefits which it confers upon Mankind. And 
upon this account the Law of Law of Nature ap- 
pears to be ſufficiently promulgated ; ſo that no 
Perſon of competent Years, and of ſound Under- 
ſtanding, can, by any Means, plead invincible Igno- 
rance of it. | 

For the eaſy Knowledge of what the Law of Na- 
ture dictates, Hobbes b commends the Uſe of this 
Rule, When a Man doubts whether what be is going 
to do to another be agreeable to the Law of Nature, 
let him ſuppoſe himſelf in the other*s Room. For by 
this Means, when Self-love, and the other Paſſions, 
which weigh'd down one Scale, are taken thence, 
and put into the contrary Scale, *tis eaſy to gueſs 
which way the Balance will turn“. Maſchus Idyll. 
V. v. ult. 


rNIgDν˖ T3 ginkorlag, iv nv ef, emi. 
Love thoſe who court, that thoſe you court may love. 


a Comp. Rachel. Prolegom. ad Offic. Ciceronis, F. 38, Sc. 
* De Offciis, Chap. ii. Numb. 11. 
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Add. Selden De J. N. & G. Lib. vii. Ch. xii, 4; 


tolle, (in Diogenes Laertius, Lib. v. Sem. xxi,) be. 


ing aſk'd how we ought to behave ourſelves to. 


wards our Friends, anſwer'd, As we wiſh they wou H 


behave themſelves towards us. Lib. ii. Tit. ii. D 

og oa, * Fuca 
quis juris in alterum, &c. Senec. De ira, Lib, ii 
Ch. xii. Let us ſuppoſe ourſelves in the ſame Circyy, 
ſtances as the Perſon with whom we are angry : Ty, 


which now puts us in a Paſſion, is only the wrong Opt. | 


nion and Eſtimate of ourſelves : We are unwilling 1, 


SUFFER what we are willing to DO. *Tis a Say. | 


ing of Confucius, (in Martinius's Hiſt. Sin. Lib. iv 
Ch. xxv.) Never do to another what you are unzyillin 
to ſuffer from him. The ſame Precept was mad: 
uſe of by Luca Manco Capace, the Founder of the 
Peruvian Empire; in order to the reducing hi 
Subjects to a Life of Civility. De la Vega, Lil. 
Ch. xxi. And indeed this is no other than that grey 


Rule preſcrib'd by our Saviour himſelf, of Doing yy © 


Men as toe would be done by. Matth. vii. 12. 
Dr. Sharrock is of Opinion, © that this Rule i 


not univerſal ; becauſe, if ſo, a Judge muſt nee; ; | 


abſolve the Criminals left to his Sentence, in 3 


much as he would certainly ſpare his own Life ; 
were he in their Place: I muſt needs give a po 


Petitioner what Sum ſoever he deſires, becauſe | 
ſhould wiſh to be thus dealt with, if I was in tj; 
Condition : Or I muſt clean my Servant's Shoe, 
becauſe I require him to clean mine. But the Ryl: 
will ſtill remain unſhaken, if we obſerve, that no 


2 one Scale only, but both are to be conſider'd ; o x 
that I am not only to weigh and examine what ii 

agreeable to me, but, likewiſe, what Obligation s 
Neceſſity lies 5 on the other Perſon, and what I cn 


demand of him, without injuring either of our Dy. 
ties. Yet we muſt confeſs, that this Precept can- 
not be eſteem'd a Fundamental Axiom of the Liz 
of Nature; ſince it is only a Corollary of that Lay 
which obliges us /o Hold all Men equal with our ſelva; 
and therefore may be demonſtrated d priori. 


XIV, According to our Judgment, there ſeems va 


no Way ſo directly leading to the Diſcovery of the 


Law of Nature, as is the accurate Contemplatim 
of our * natural Condition and Propenſions. Al- 
tho* in this Conſideration regard muſt be had to 2 
ſome Things which are extrinſical to a Man, and 


chiefly to thoſe which are likely to promote his 


- 
" 


Intereſt, or to procure his Damage and Inconv- Rs 


- nience, 


De Cive, Chap. iii. F. 26. & Leviathan. Chap. w, 
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We find the ſame Maxim in Sadder, or the Collection of the Precepts of Zoroafier, made by the Pe. ſan Magi (Porta. lui 
in Mr. Hyde's Book. See the Paſſage of Hierocles ſet down in my following Notes. 

* Hierocles laying down the ſame Rule, adds this Reſtriction, A Mafter, ſays he, ought to think how he would be treated if '« 
were a Slave ; and this laſt, if he were a Maſter, how he would be ſerved. Ka ruvrds Z d Gd, megowre vis 6 9E, 
g outings. ; IIayn uy Xgi0y, © TE Ts 0aumy N tudrer, Mevey 5 G waroiot. Kai 58 „zur WOT. &v Tis dg, d 
bes mas av nElwaw cHaAvY wny De999ici%, amp d & nv dranins, wrt 5 J . Apud. Stob. Serm. 83. See M: 
7 3 ＋ 2 of Nature delineated. 

5 that, altho' a Judge, if he were in the Place of a Criminal, would undoubtedly wiſh, as well as he, to eſcape the Pu 
niſhment inflicted by the Law; nevertheleſs he ought to paſs Sentence, becauſe otherwiſe he can't diſcharge the Duty of tw 
Office, and will * on himſelf much Trouble by ſuch an Indulgence. We muſt relieve the Poor, but not to hurt curſelhes 
much by it, nor ſatisfy their inſatiable Avarice. It is juſt to uſe our Servants kindly, but we are not oblig'd to clean their 
Shoes; this were to become a Servant inſtead of a Maſter. In a Caſe of urgent Neceſſity, for Example, in Sickneſs, a Make 
may and ought, for want of another, to do ſuch Services for his Domeſtics, as they have a Right to require of him; but to g 
farther, is to reverſe the Order of Society, and accuſtom his Servants to Idleneſs, or rather make them inſolent in the hight 
Degree. See what I have ſaid upon this Maxim, That we ſhould not do to another, what we would not they ſhould do unto % 
in my Treatiſe of the Morality of the Fathers, Chap. ix. F. 7. and Chap. xvi. $.9 

F. xiv. 4 The very Name of natural Law ſhews us, That its Principles ought to be deduced from the Nature of Man, © 
many of the Antients have acknowledged. Natura enim Juris, ſays Cicero, explicata eft nobis, eaque ab hominibus repetenda 
Natura, De Leg. Lib. i. Chap. v. IlagaTingq mi 0% 1 gyms Sura, ws wad Uns 
6 , ÜL wang ating aun ws (ws ed. ifns 5 pamgnrior, n A os i os Gwe zus, x) N D 
u N ing Nati n ws Cas Avery gums: bel 5 79 Aoetty eye x) mama, Tem 5 αHj,˖n ned ul, uv nt9es 
Marc. Antonin. Lib. x. 5. 2. f. e. Confider well what your Nature requires, as if you were governed 5y Nature only ; aid do thi 
if the Nature of the Creature be not any ways difordered. Then conſider what the Nature of the Creature requires, and wr 
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once, For whether this Law was impoſed on 
Man 10 3 his Happineſs, or to check his 
— wickedneſs, (which might otherwiſe break out to 
= his own Deſtruction) we cannot proceed more 
clearly in gaining a Notion of it, than by _— 
ng in what Points and Reſpects he hath need of Aſ- 
WE ;:ince, and in what he hath Occaſion for Reſtraint 
and Controul. In the firſt Place then, Man hath 
this in Common with all other Creatures endued 
WF ih a Senſe of their own Being, that he loves 
EE himſelf as highly as is poſſible, that he endeavours, 
oy all Ways and Means, to ſecure his own Preſer- 
vation, to obtain what appears conducible to his 
KF Good, and to repel what is in his Judgment Evil *. 
And this Self- love, regularly ſpeaking, is ſo very 
ſtrong, as to ſuperſede any Inclination which a 
Man may have for another. Sometimes indeed 
Men ſeem to affect others with a more tender Paſ- 
E Gon than themſelves, to be more delighted with 
heir Happineſs, and more diſturb'd at their Miſ- 
bortunes than at their own. Thus Des Cartes“ ob- 
ſerves, that the Love which a Good Parent bears 
towards his Children is ſo very pure, as to make 
him deſire neither the gaining of any thing by them, 
nor the poſſeſſing them in any other Manner than 
he doth at preſent, nor the being joined to them by 
any ſtricter Engagements than thoſe of the preſent 
RX Union. But conſidering them as his other Self, 
XX he ſeeks their Good equally with his own ; or rather 
= with greater Care, in as much as he reckons himſelf 
and his Children to make up but one entire Thing, 
of which, not thinking himſelf the better Part, he 
frequently prefers their Advantage to his own, and 
is not afraid to ſecure their Safety by his own De- 
ſtruction e. But now beſides that this Love is not 
always conſtant, there are other Reaſons why Pa- 
rents are ſometimes willing to have the Misfortunes 
of their Children transferr*d on themſelves, namely, 
becauſe they think themſelves more able to ſuſtain 
them : or becauſe they cannot but confeſs, that Per- 
= ſons of thoſe tender Years are more worthy of Life 
and of Safety. And a Reaſon why, on the other 
hand, Parents are ſo highly fſatisfy*d and pleagd with 
dhe Succels and Proſperity of their Off-ſpring, may 
be, becauſe they are ſenſible a great Part of the 
= Glory will redound to themſelves, for bringing ſuch 
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with an entire Affection, or to whom they devoted 
themſelves with an abſolute Service, For theſe 
Men fancied themſelves to be join'd to ſuch Friends 
or Maſters as leſſer Parts of the Whole, and there- 
fore choſe to be themſelves deſtroy'd for the Preſer- 
vation of the greater Part f. Procopius 5 tells us, 
that amongſt the Ephalite Hunns the more wealthy 
Men pick out about Twenty, or perhaps more 
Perſons, for their ſpecial Friends; theſe are con- 
ſtant Gueſts at their Tables, and have the Uſe and 
Command of all their Riches and Poſſeſſions, 
being allow'd a kind of a Common Right over all 
Things : And when their Patron happens to die, Cu- 
ſtom obliges them to be put alive with him into his 
Grave. And that ſuch Ways of Mens devoting 
themſelves are ſtil] practis'd in Japan, we are al- 
ſur'd by the Authors who deſcribe that Country and 
People ®. Tne Truth is, in the Opinion of ſuch 
Perſons, the Boaſts of Faith and of Affection, with 
the Glory thence ariſing, are of more Value than all 
the Things in the World beſides, and are not over- 
purchas'd at the Expence of Life itſelf. Some too 
being depriv'd of a near Friend, or of a ſingular 
Benefactor, caſt away their own Lives only out 
of Impatience and Deſpair, imagining it is impoſſi- 
ble they ſhould be otherwiſe than very miſerable, 
having loſt him on whom alone all their Hopes and 
Fortunes depended. Certain it is, whatever a Man 
doth for others, he never forgets himſelf ; and Sa- 
tan in Fob ii. 4. well expreſs'd the common Temper 
and Inclination of Mankind, when he ſaid, Skin for 
Skin, and all that a Man hath, will be give for his Life. 
Beſides this Self- love, and this Deſire of preſerv- 
ing himſelf by all Means and Methods, there is diſ- 
coverable in Man a wonderful Impotency and na- 
tural Indigence; ſo that if we ſhould conceive any 
ſingle Perſon quite deſtitute of the Aſſiſtance of 
others, we ſhould conclude his Life was given him 
rather for a Puniſhment than for a Bleſſing, It is 
farther manifeſt, that, next to the Support and the 
Defence of Heaven, Men draw their chief Help and 
Comfort: from each other. For, as the Strength of 
particular Perſons is ſo unable to compaſs their Pre- 
ſervation and their Maintenance, that to live hap- 
pily and conveniently they have continual Occaſion 
for the Works, and for the Supplies of their 


5 2 1 | excellent and worthy Perſons into the World 4. Qui Neighbours, in as much as their own Time, as 
ali talem genuere Parentes*? It is likewiſe evi- well as Power, would fail them to procure the moſt 
— dent, that many Perſons have contentedly ſuffer'd uſeful and the moſt neceſſary Things; ſo on the 
8 Þ-ath for other Perſons, whom they either lov'd other Hand, particular Men have Convenience of 
V. j : 
1 15 AT ous de'F in. Lib. iii. Chap. v. So Hoon as any Animal is born, it is endear d, and, as it were, recommended to itſelf for 
= MAC reſervation, and for the loving of its own Condition, and of every Thing that tends to the Preſervation of it : Being at the 
une time made averſe to Deftrudtion, and to all things which ſeem pernicious. Vater. Flacc. Lib. v. V. 644. 


. - Eft amor & cundtis rerum tutela ſuarum. 
.-_ By Nature all love and prote& their own. 
In Zen. Marcus Antoninus, Lib. xi. F. 8. 


Add Dior. Laere Lib vil. 


-— 5 da Dog. 
N 5 25 Officiis, Lib. 1. Chap. iv. b De Paſfionibus, Art. 82. 


Cicero de 


Epictetus Enchirid. Chap. xxxviii. Numb. 2. 
Euripid. Alceſt. v. 653. uſque ad 


© See 2 Sam. xviii. 33. 


= 705. 4 See Luke xi. 27. Ax. I. 610. On the other Side, it was a gallant Saying of Epaminondas, that 
. amongh all the good and fortunate Accidents of his Life, none ſtruck him with ſo real a Pleaſure, 5 that he = the famous 
= I ory at Leuctra, before he had loſt either of his Parents, Plutarch's Apothegm. p. 193. Ed. Wech. Vid. Cartes de Paſſion. 
„ a "2. ow de B. G. Lib. iii. Chap. xxii. concerning the Soldarii. s De Bello Per/. Lib. i. Chap. iu. * Vide 
» ranc. Carren, in Deſcript. Japan. Chap. vii. Of the Z#thiopians, ſee Died. Sic. Lib. iii. Chap. vii. 0 | 
es » | = AL AS 20 
g 6 4 deny it to yourſelf, if it be not ( : 
: 28 ou / 1 7 : | be ring Gong Nature of a reaſonable Creature ; for he that ſpeaks of a reaſonable Creature, ſpeaks 


—_ 2<vecrtheleſs from the ſame Principles. 
I Chapter. 
:: , A of N Periods was ad 
" * may be illuſtrated by what Seneca ſays, That th Vi 
. g enim quod ullam exiſtimes eſſe fine For lrg en, ee 
= oy Paſſage our 3 ſeems to have had in his Eye. 
, __ ; icero proves at large, (De Ofc. Lib. ii. Tr! 
„dom, than from his Like. OLDEST NS, by, 
Er bominibus & profint & obfent, 


be A j 
2 e ſame Conſequence as our Author dra ws in $. following. 


Hon obſerve theſe Rules, 4 Ng. 3 
1 thor ſpeaks only of a natural obige Law Xo thinks noe iche leaf "— Laue oa, which fellow 


See above, Lib. i. Chap. 6. F. 16. Note 1. and what is ſaid in the laſt Note of this 


y my Permiſſion, which follows 


ded in the ſecond Edition, and is not well placed. With regard to the reſt, the laſt Words 
which need a Spur, and others which require a Bridle. 
fed quædam virtutes flimulis guædam frenis egent. De Vita Beata. Cap. xxv. 


Non eft 


pt: nb v.) that there is nothing that a Man can receive more Good or Evil 
ter which he thus concludes, Cum igitur hic locus nihil habeat Dubitationis, guin homines plurimum 
rimum hoc flatuo efſe virtutis, conciliare animos hominum, 


& ad uſus ſuos adjungere, Chap. v. Juſt 
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furniſhing others wir many Things, which they 
themſelves do not want; and which therefore would 
turn to no Uſe or Account, unleſs they were thus 
beſtow'd and diſpenſed =, And as Men appear 
thus to be ſo vaſt a Support and Help to each other, 
ſo may they, likewile, in as eminent a manner, 
prove a mutual Plague and Miſchief ; and they do 
often actually prove ſo, either upon the Inſtigation 
of their brutiſh Paſſions, or being compell'd by 
the Neceſſity of defending themſelves from the In- 
juries and the Aſſaults of others. The Truth of 
all which is clear to us from daily Experience, and 
hath been inſiſted on more largely by us in the firſt 
Chapter of this Book b. But we deſire it ſhould be 
well obſerved, that in ſeeking out the true Condi- 
tion of Men, we have aſlign'd the firſt Place and In- 
fluence to Self. love, not as if each particular Man 
ought, in every Reſpect, to prefer himſelf to all o- 
thers, or to meaſure all Things by his own private 
Advantage, eſtabliſhing his ſeparate Intereſt tor his 
chief End and Deſign ; but becauſe a Man is by 
Nature ſooner ſenſible of the Love he bears towards 
himſelf, than of that which he bears towards others, 
in as much as it is natural for him ſooner to per- 
ceive his own Exiſtence, than the Exiſtence of o- 
thers. And farther, becauſe the Care of me and 
my Affairs belongs to no body ſo properly as to 
myſelf: For altho* I propoſe the common Good for 
the Mark of Acting, yet ſince I, likewiſe, am a Part 
of Mankind, to the Preſervation of which ſome 
Care is due, this Care muſt needs lie more eſpe- 
cially, and more forcibly, on me myſelf, than on 
any Perſon elſe in the World. 

XV. Thus much being granted, it is an eaſy 
Matter to diſcover the Foundation of Natural Law. 
Man is an Animal extremely deſirous of his own 
Preſervation, of himſelf expos'd to many Wants, 
unable to ſecure his own Safety and Maintenance, 
without the Aſſiſtance of his Fellows, and capable 
of returning the Kindneſs by the Furtherance of 
mutual Good: But then he is often malicious, in- 
ſolent, and cafily provok'd, and as powerful in 
effecting - Miſchief, as he is ready in deſigning it. 


Book II. 


Now that ſuch a Creature may be preſerv'd and 
ſupported, and may enjoy the good Things atteng. 
ing his Condition of Life, it is neceſſary that he be 


facial ; that is, that he unite himſelf to thoſe of his 


own Species, and in ſuch a Manner regulate his Be. 
haviour towards them, as that they may have ng 
fair Reaſon to do him Harm, but rather incline tg 
promote his Intereſts, and to ſecure his Rights and 
Concerns :. This then will appear a fundamental 
Law of Nature, Every Man ought, as far as in hin 
lies, to promote and preſerve a peaceful Soctablens; 
with others, agreeable to the main End and Diſpj. 
tion of human Race in generals. For by Sociableneſ 
we do not here mean a bare Readineſs or Propenſion 
to join in particular Societies, which may poſſibly be 
form'd on ill Deſigns, and in an ill Manner; 23 
the Confederacies of Thieves and Robbers ; as if i 
were ſufficient only to join ourſelves with others, I 
our Intentions be what they will. But by this Term 
of Sociableneſs, we would imply 4 ſuch a Diſpoſition 
of one Man towards all others, as ſhall ſuppoſe hin 
united to them by Benevolence, by Peace, by Cha. 
rity ; and fo, as it were, by a ſilent and a ſecret Ob. 
ligation, It would therefore be a Charge moſt ng. 
toriouſly falſe, ſhould any inſinuate, that the 80. 
ciableneſs which we eſtabliſh is perfectly indifferent, 


and hath an equal Regard to good Society and ũ ® 
bad. We faid it was the Duty of every Man to 


promote and to practiſe Sociableneſs as far as in hin 


lies; becauſe, for as much as it is not in our Power 


to oblige all other Men to behave themſelves to- 
wards us as they ought, we have done our Duty 
when we have omitted nothing which we were able 
to perform, in moving and engaging them to exer- 
ciſe the like Sociableneſs towards us. From al 
which it follows, that ſince he who obliges us to ary 
End, cannot but, at the ſame Time, be ſuppog'd io 
oblige us to thoſe Means, which are neceſſary to the 
Attainment of that End, all Afions which neceſſa- 
rily conduce to this mutual Sociableneſs, are command. 


ed by the Law of Nature; and all thoſe, on the cu 0 


trary, are forbidden, which tend to its Diſturbance, « 


Diſſolution, 


a Senec. de Iri, Lib. i. Chap. 5. Men are born to be Helps to each other. Mare. Antonin. Lib. ii. Chap. i. We are born for m. 


tual Support and Afiſtance, and have each of us our proper Office to diſcharge for the general Benefit ; as the Feet, the Hands, t%: | 


Eye-lids, the Teeth, or any Members of the Body. 
b Add. Dr. Cumberland, Chap. i. 5. 15, 16. 


K 


Ths 


xv. Mr. Titius affirms, that the Conſequence is not good, but he is certainly miſtaken for our Author deduces Sociabl:- 
neſs from all theſe Characters put together, and not from any ſingle one. But in one Thing Mr. Titius ſeems to ſpeak without 
Reaſon, when he ſays, That our Author in ſettling Sociableneſs in that Manner, gives us Cauſe to believe, that every one' 
private Advantage is the Foundation of Natural Law becauſe, according to him, if a Man becomes ſociable, *tis becauſe he 
can't preſerve himſelf without it, nor enjoy ſuch Conveniences of Life as are neceſſary in this World. Our Author had 0b- 
viated this Objection at the End of the preceding Paragraph. The only Defect in his Argument lies in this, that he does 10! 

ive us the direct and proper Foundation of all the Duties of the natural Law. Our Author, on the one hand, was deceived 
in believing, that all the Laws of Nature might be deduc'd from one ſole Principle; whereas he himſelf had eſtabliſh'd (in 
Elem. Furiſpr. Univ. Page 431, & /eq.) two diſtin& Principles, to wit, Se/f-/ove, and Sociability. On the other hand, he er 
in having here too high a Notion of Utility, and regarding it in a ſtronger Light than it deſerves : As I have remark'd, 5. 19 
N. 6. preceding. I ſhall preſently ſhew, how we ſhould conſider this Subject. : F | 
2 Nihil e profe@o præſiabilius, quam plant intelligi nos ad juſtitiam efſe natos, neque opinione, ſed naturd conſtitutum efſe j t. 6 
jam patebit, ſi hgninum inter ipſos ſecietatem, conjunttionemq; perſpexeris. Cicero De Leg. Lib. i. Ch. x. * There is nothing 
«© more uſeful than to reflect, that we are born to practiſe Juſtice ; and that, conſequently, Right doth not depend on Opinu?, 
« but on the Eſtabliſhment of Nature; if you conſider the neceſſary Union and Alliance of Mankind.“ Sup & M #1) 4 
DpwTys, AME Nani NN d 1% Tv weile av ew els Cruiay 5 77 ir Sue, F x7 Eve Neu ms Famblich. Proc 
Chap. xx. That Men ſhould live together, and yet without Law, is abſurd and impoſſible ; for at this rate, Society wol 
* be more dangerous and prejudicial to them, than if they dwelt ſeparately and ſingly without any Communication.“ : 
3 Toexplain this Rule more fully, I think this ought to be added : From whence it follows, that whoever is oblig'd to an 
at a certain End, is oblig'd at the ſame time to make uſe of the Means, without which it can't be obtain'd. Whatever conit 
butes neceſlarily to an univerſal Sociableneſs, ought to be looked upon as preſcrib'd by the Law of Nature; and, on the cor 
trary, whatever diſturbs it, to be forbidden by the ſame Law. : | Re 
+ Whenever a Thing appears advantagious or noxious to Society in general, in what State ſoever Men are, in every Plac \ 
and at all Times, we muſt look upon it as either abſolutely commanded or forbidden by the Law of Nature. So altho Vhe! 
or Adultery may in certain Circumſtances, and through the Corruption of Manners in certain Countries, have cauſed little or“ 


Trouble in ſome particular Societies, as ſome affirm, that Experience hath proved in the Kingdoms of the Maſſagetæ and Lacede 0 


men ans, yet theſe two Crimes are not a whit the leſs contrary to the Law of Nature: For if they were allowed always, * wy 
TIL 


1 ** W 


38 Society fortifies his Infirmity, and arms his Nakedneſs. ample, becauſe nothing is more ſad and ditagreea- 


4 5 8 Arie » avea, 
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is! f diſcovering the Law of Nature, Thoſe two Excellencies, 0 Reaſon and of Society, 
3 33 upon 11 be the render bim the moſt potent 7 all Creatures, who would 
moſt plain and eaſy, but it is, likewiſe, own'd for the o/herwiſe be obnoxious to Injuries from every Thing 
moſt proper and genuine Way, by full Conſent of about him. Thus, by the Help of Union, he commands 
Part of Learned Men. There's no the World, who, if divided, would ſcarce be a Matci 


ſt "i . f . 
A keaping up Teſtimonies and Authorities, for any living Rival. And it is Soctety alone which 


let Seneca ſpeak for all the reſt. * By gives him his ſovereign Sway over the inferior Crea- 
e * 9 ſays = are we preſerv'd, but by lion. This Was the 7. bing Which firſt reſtrain'd the 
the mutual Aſſiſtance of good Turns ? This Commerce Violence of Diſcaſes, which lent Crutches and Supports 
and Intercourſe of Kindneſſes adds Strength and Power to Old Age, and adminiſtred Conſolation to Grief. 
to Life; and, in Caſe of ſudden Afſaults, puts it mio Take away this, and you cut aſunder the Band of U- 
a better Condition of Defence. Take us all aſunder, mon, the vital String of Mankind “. 


b and what are we, but an eaſy and an unequal Prey to There are other leſs principal Cauſes, or rather 


wild Beaſts? Man by Nature is weak on every Side: Arguments of a ſociable Nature in Men. For Ex- 
ble 


Kc. Men are the Defence of Men, Cities of Cities; as the Hand rubs the Hand, and the Fingers waſv the 
ers. All Safety is Confederacy. Plin. N. H. Lib. ix. Chap. xlvi. Add. Marc. Antonin. Lib. iv. $. 4. & Lib. v. $. 16, & 


F. Ar 
Th 5 where he calls Society the Good or 1 of a rational Creature; as it is frequent with him to term Man à Creature ſociag- 


325 Nature. Vide & Lib. vii. 5. 55 Liban. Declam. xix. p. 499. Nature appointed Man to be a Companion, and an Aſſiſtant 
10 


an. 


2) States, there would reſult from them, without doubt, terrible Diſorders ; and, on the contrary, every Society whatſoever, muſt 


be more quiet and happy, where the Members of it religiouſly abſtain from Robbery, and debauching their Neighbour's Wife, 
than where ſuch Attempts are frequently made. Our Author explains himſelf well enough upon this Subject in ſeveral Places of 
this Book, and in his other Works, wiz. his Spicilegium Controverſ. circa Jus Natur. Chap. iii. $.13. So that I am amazed 
that certain Men, who labour to confute him, and pretend to take a new Method in explaining the Law of Nature, are conti- 
nually deceiv'd in a Thing ſo clear. 
Our Author (in the Be * the following F. of this Chapter, and in his Specimen Controver/. Chap. v. F. 25. as, alſo, in 
his S9icilegium Controver/. ie ap. i. $. 14.) declares, that he deſigns to explain here the Duties of Men only which properly 
refer one to another: For, according to him, our Duties toward G o Þ belong to natural Theology, and Religion is no other 
ways concern'd in a Treatiſe of natural Law, than as it is a more ſtrong Cement of human Society. As for the Duties of Man 
to himſelf, they are derived partly from Religion, and partly from Sociability. So that were Man independent on God's Au- 
thority, and no way concern'd in Society, we conld not conceive how he could be ſubje& to any Obligation which regarded 
himſelf. If ſome had attended to this Syſtem of our Author, (which he has ſince follow'd in his Abridgment of the Duties of a 
Man and a Citizen) they would not have waſted ſo much Paper in Objections ſo ill grounded. Nevertheleſs I own, that he 
would have done better to prevent theſe Cavils, by putting out a Treatiſe, containing all the Duties of Man, of which we may 
know the Neceſſity by the Strength of Reaſon only; and which, if we rightly underſtand the Thing, are contained in the Idea 
of the Law of Nature; otherwiſe we muſt agree, as I have ſhewn in Noze 1. of this Paragraph, that the Principle of Sociableneſs 
wa . r Z on on it is —_— to join ſome other to it, in order to deduce directly certain Duties, which, tho" they 
y great Influence of human Society, may, and ought, nevertheleſs, to be conceiv'd independent of this Utility, 
which, of Conſequence, is neither their proper, or only Baſis. In my Opinion, we ſhould conſider the Matter thus. We ma 
— Man, either as the Creature of God; on as endow'd by his Creator with certain Faculties, both of Body and Soul, whole 
Effects are very different, according to the Uſe he makes of them; or, laſtly, we may look upon him as — and led b 
his natural Condition to enter into Society. The „rt Relation is the proper Foundation of all thoſe Duties of the L Na. 
ture, which have Go p for their Object, and are comprehended under the Name of Religien. It is not neceſſary t get: Z 5 
other Suppoſition. A Man, tho' plac'd alone in the World, ought, and ſhould praftiſe theſe Duties, or at lea t 3 
of them, from whence the reſt low. From the ſecond Relation we are ſupplied with all the Duties which egard | 2 
which properly may be referred to Se/f-love. The infinitely wiſe and good Creator, by aſſigning us — * 1 bot -— 
Body and Mind, has undoubtedly propos'd to himſelf an End equally worthy of himſelf, — a — t * al 11 So 
His Will is, that we ſhould uſe theſe Faculties in a Manner ſuitable to their natural Doltinacion F h — he * 
Obligation of taking Care of our own Preſervation, without which our Faculties would be uſeleſs; 2 * U * . Di mw 
_ — 1 - far ” is requiſite to anſwer the End for which they were given us — Man who ould — ; 
elf abandon d in a deſart Iſland, without either Hopes of Deliverance, or of having any C pani d R 
acquire any Right to deſtroy his Life, to deprive himſelf of the Uſe of his Reaſ e 
would be authoriz'd to ceaſe loving, and honouring Gop. The third, and bal r 
Foundation for thoſe Duties of the 3 of Nature b ich regard th Mo 2 W „ UE TRE Bay the proper 
: . ; , 0 hen a Man reflects, that G has plac'd hi 
in the World, with ſimilar Beings equal to himſelf ; that 5, 0 — all M OT er 
. Irid, 3 ſtrong Inclination to live in Soci d di 
pos'd Things in ſuch a Manner, that a Man can neither preſerve himſelf fabſ ſt — j 1 
evidently follows, that Go p, as our Creator and . Father . = n Nr. 
N . , a h of us to obſerve all that i il; 0 
up this Society, in order to render it equally beneficial to the whole Cc IS gy" 7" Ag at 15 neceſlary to keep 
: This Principle of Sociableneſs i N 
more extenſive and fruitful, than the two former; but as they flow int 9 i eL 
we ſhould not, for this Reaſon, confound them to ether — 1 7 b 5 q . 8 . —— for Exerciſe. Rut 
and independent Force of their own. All we can 1a her — 2 ——— . R 
has plac'd a ſtrong Connection between thoſe Things his 1 < me nn oy or Roo, 4, tas the Divine Widow 
. of his own Ends. H N . . 
Light, diſcovers to us the Will of the Creat bs : uman Nature, therefore, regarded in this 
Rules 8 in theſe three great N — 9 8 The r * . p png the 
powerful Motive to engage us in our Duty. Thus Go ha lected f 0 | OT, © © vary 
cline our Hearts. As to the reſt, there bei AAA Lav obo convince our Underſtandings, or in. 
r , Pieloal he Lf Nets, hve jul 
to regulate ourſelves by theſe general Maxims : 1. Th f 2 3 HOwIng fem each, in ſuch Caſes we ought 
4 8 1 is a kind of Oppoſition * ho Duties of Selflove 8 ble: N 1 
which is attended with the teſt Advantage, z. e. we muſt -onfid cog Badu. e 
to others, in performing A 4 5 muſt conſider whether the Good that ſhall be procured to ourſelves, or 
athens; by ED Duties, is more conſiderable, than the Good that ſhall redound to ourſelves, , 
elſe being onal; hats is Gs . © Ivy T alt diſcharge, without neglecting ſome other. 3. It, all Things 
the g act by 22 or not, then Selſ love ought to — ; but if _ Sons. 4 * 1 Noangs 
to that of the two Sorts of Duties, which is acco ied wit! equauity, then kt reference ought to be given 
this Book ; where we ſhall have Occaſions to rn. —— 8 nan Chap. v, and vi. of 
af Rand ears Find: Ws etendam eſe grati animi adfectionem, per ſe ende res ms , quoniam nihil . di 
g Yfociat & diftrahbit, quam hoc vitium. Nam quo alio tuti ſumus, quam guod mull! Juvamur offciis? H, , 2 2 
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ble than perpetual Solitude: Becauſe otherwiſe we 
ſhould have no Uſe of our Tongue, that moſt noble 
Inſtrument, by the Help of which Mankind have 
this Advantage above all other living Things, that 
they are able to expreſs their inward Sentiments in 
articulate Sounds“: Becauſe every good and excel- 
lent Perſon is deſirous of ſhewing his worthy Deeds 
amongſt others. Amongſt theſe ſecondary Reaſons 
of Sociality, is that which Tally takes Notice of in 
his firſt Book of Offices, Chap. xliv. There are 
ſome People, ſays he ', that fancy all Leagues and 
Aſſociations amongſt Men, to ariſe from the Need that 
one Man hath for another, toward the ſupplying of our 
natural and common Neceſſities : Becauſe (lay they) 
if Providence had delivered us from this Care of look- 
ing aſter Food and Cloathing, by appointing ſome ex- 
traordinary Way for the Procurement of it ; no Man 
of either Brains, or Virtue, would ever trouble his 
Head about Buſineſs, but wholly deliver himſelf up to 
the attaining of Wiſdom, But this is a Miſtake ;, for 
even in that Condition a Man would fly Solitude, and 
wiſh for a Companion in his very Studies : He would 
be willing to teach and to learn, to hear and to ſpeak, 
He talks to the ſame Purpoſe in the Third Book of 
that Work, Chap. v. It is more according io Na- 
ture, for a Man to undergo all Sorts of Labours and 
Troubles for the Service and Conſervation (if it were 


Poſſible) of the whole World, after the Example of 


Hercules, whom the Gratitude of Men hath plac'd 
for his Virtue among the Gods; than to live in Soli- 
tude, and not only free from Cares, but even wallow- 
ing in Pleaſures and Plenty, with all the Advantages 
of Strength and Beauty over and above. This 1s 
rohr makes all great and glorious Spirits prefer the for- 
mer Kind of Life to the latter. What the ſame Au- 
thor obſerves in his Lælius, is rather applicable to 
particular Friendſhip, than to common Society : 
Triendſbip firſt aroſe rather from Nature than from 
IWeakneſs ; rather from the Bent and Inclinatian of 
Mens Minds, than from the Conſideration of the Profit 
it would produce. 

We would have it obſerv'd, that the fundamen- 
tal Law of Nature, eſtabliſh'd by us, doth not diſ- 
agree * with that which Dr. Cumberland hath laid 
down in his Work on that Subject *, concerning 
the Study and Endeavour after the common Good, 
and the demonſtrating all poſſible Benevolence to- 
wards all Men. For we, when we maintain that 
a Man ought to be ſociable, do at the ſame time 


Book II. 


intimate, that he ought not to make his own ſe 
rate Good the Mark of his Proceedings, but the 
Benefit of Mankind in common ; that no Perſon 
ſhould purſue his private Advantage by oppref. 
ſing, or by neglecting other Men; and that none 
hath Reaſon to hope for Happineſs and Succeſz 
who either injures or deſpiſes his Neighbours. 

From this ſocial Nature of Man, and from the 
Conſideration that every one is born, not for him 
ſelt alone, but for all human Kind, the Lord Bu. 
con, in his Work of the Advancement of Learnin 
Book vii. Chap. i. deduces ſeveral excellent Corol. 
laries 3 as, that an active Life is preferable to 3 
contemplative one; that the Happineſs of Man is 
to be ſought for in Virtue 4, not in Pleaſure; that 
the Fear of ſudden and unexpected Acci nts ought 
not to deter us either from managing publick Af. 
fairs, or irom maintaining Society and Commerce 
with other Men : Laſtly, that we ought not to 
withdraw ourſelves from civil Buſincſs, out. of 3 
tender and ſcrupulous kind of Humour, or out 
of an Averſion to the uſual Methods of Complai. 
ſance. In which place the fame noble Author fur. 
ther obſerves, that there never was any Philoſophy 
Religion, Law, or Diſcipline found out in the 
World, which ſo far exalts the publick Good, and 
debaſes private Intereſt, as the Chriſtian Inſtitution 
appears to have done. 


XVI. Let us conſider now whether or no the 
Doctrine aſſerted by Hobbes, in his Book De Civ, 
Chap. 1. F. 2. claſhes with what we have been de- 
livering on this Head. Certainly he hath been in- 
terpreted with very great Rigor, and with very little 
Reaſon, by ſome learned Men, when they cenſure 
him for teaching, That Nature did not inſtitute $6. 
ciety, but Diſcord, amongſt Men; and, as they 
hence infer, That all kind of human Sociely is again 
the Dejign of Nature *% Which is much the ſame 
thing as if I ſhould talk thus: Speech is by Nature 
actually born with no Man; therefore all Speech, 
which is afterwards learnt, runs againſt. Nature's In- 
tention. Or thus: All Men by Nature come into the 
World little; therefore it is againſt Nature that thy 
ſhould grow up to larger Dimenſions, Or, Men ar: 
by Nature ſubjeft to Diſeaſes ; therefore it is again 
Nature to make uſe of Diet, or Phyſick, to prevent ir 
to cure them. We muſt confeſs, that this Notion 
of Hobbes looks, at firſt View, extremely pan. 


Cicero de Fin. Lib. iii. Chap. xx. No Man would be willing to lead a Life of Solitude, though in an Infinity of Delights and 
Pleaſures. Whence tis eaſy to apprehend, that we are born for natural Conj unction and Community. 


d Vid. Quinctil. Inſtitut. Lib. ii. Chap. xvi. 
4 Compt. Conring. in Jure Civili, Chap. xiv. in fin. 


© Chap. i. F. 4. 


teris fecit; nudum, & infirmum ſocietas munit. Duas res dedit, que illum obnoxium, validiſſimum facerent, rationem & ſucieta- 
tem. Itaque qui par eſſe nulli poſſet, fi ſeduceretur, rerum potitur. Societas illi dominium omnium animalium dedit ; ſocietas tertii 
genitum, in alienæ nature tranſmiſit imperium, & dominari etiam in mari juffit. Hec morborum impetus arcuit, ſenectuti admin! 
cula projpexit, ſolatia contra dolores dedit : hae fortes nos g. quod licet contra fortunam advocare. Hanc tolle & unitatem ge- 


neris humane, qud vita ſuſtinetur, ſcindes. De Benef. Li 


iv. Chap. xviii. 


Nec verum eft, quod dicitur à quibuſdam, propter neceſſitatem vitæ, quod ea que natura defideraret, conſegui fine aliis, atgut 
efficere non poſſemus, idcirco initam efſe cum hominibus communitatem & ſocietatem; quod fi omnia nobis, que ad wviftum cultumgs 
pertinent, quaſi virgula divina, ut aiunt, ſuppeditarent, tum optimo quiſque ingenio, negotits omnibus omiſſis, totum ſe in cognitiant, 
& ſcientia collocaret. Non eft ita, nam & ſolitudinem fugeret, & ſocium fludii quereret, tum docere, tum diſcere vellet, tum ai 


dire, tum dicere. 


Magis eft ſecundum naturam, pro omnibus gentibus, fi fieri poſſit, conſervandis, aut juvandis maximos labores, mole/tia/qu 
ſuſcipere, imitantem Herculem illum, quem hominum fama beneficiorum memor, in concilium cœleſtium collocavit, quam wivert it 


folitudine, non modo fine ullis moleſtiis, ſed etiam in maximis voluptatibus, abundantem omnibus copiis, ut excellas etiam pulchritudint 


E wiribus. 


3 There are ſeveral other Authors, whoſe Principles being well underſtood, may be reduced to this, though there appe®” 
ſome Difference in the Language and Method. See Mr. Hertius's Diſcourſe De Sociabilitate primo Fur. Nat. princip. Set. l. 


$. 9, &c. 


+ Virtue is the Cauſe of Happineſs, but it is not Happineſs itſelf. All Happineſs conſiſts eſſentially in Pleaſure, although, 
there being divers Sorts of Pleaſure, every one will not make a Man happy. This might be eaſily proved, if this were à Þ'7 


per Place. See a fine Paſſage of Montagne's upon this Subject. Epays, Lib. ii. Chap. xix. inte. 
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Of the Law of Nature in general. I37 
conſiſtent with Reaſon, which is the higheſt Ab- 
ſurdity : Or, ſince none can pretend that his Deſire 
ſhould have the Preference of the reſt, we ſhall be 
forc'd to admit it for a Truth, that no Man ought 
ſo to make his own Profit the Aim of his Proceed- 
ings, as not to conſider and to regard the Good ot 
others. Farther, whoever attempts to draw every 
thing to himſelf, and to his own Intereſt, without 
looking towards his Neighbour, will not only la- 
bour in vain (it being impoſſible that all Perſons, 
and all Things, ſhould be diſpos'd according to the 
contradictory Deſires and Wills of particular Men) 
but he will likewiſe invite others to plunder an 
to deſtroy him. Morcover, if that only can be 
ſaid to be good to a particular Perſon, which con- 
duces to his ſeparate Intereſt, it follows, that in 
reſpect of all other Perſons it muſt be evil, inaſ- 
much as their Intereſt or Profit is not furthered hy 
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Ambiguity of the Word Nature. But 
for * one — hereafter be cheated by 0 
ame doubtſul Philoſophy, and led fatally into Er- 
= 4 ror ; let us firſt obſerve, that Self. love and Sociable- 
7 neſs ought by no means to be made Oppoſites ; but 
ZEREEET choſe different Inclinations are, in ſuch a manner, to 
ve temper'd, that the former do not overthrow — 
diſturb the latter ?. When, by the Enormity o 
wild Luſts, this Temperament is broken, and ſo 
all take up a Reſolution of ſeeking each his own 
We Advantage to the Injury of others 3 then ariſe thoſe 
RE Feats and Contentions which divide and confound 
BE Mankind. For the avoiding which, the bare Care 
of our private Safety commands the Obſervation of 
RX ſocial Laws, ſince we cannot enſure our own Per- 
W ons without their Aſſiſtance and Protection. As 
ok for Hobbes's Demonſtration, in which he ingeniouſly 


4 


15 thoſe Laws, which we call natural, 
eite of Self. preſervation, the firſt reſt will oppoſe and keep off; which cannot but 
Fg ZRcmark that we ſball offer concerning it is this; raiſe perpetual claſhing and contending amongſt: 
, What ſuch a Way of Proof doth indeed clearly enough Men“. Laſtly, although another Perſon hath done 
Wt make out, how conducive tis to the Safety of Men, me neither Good nor Hurt, and though he hath 
chat they act according to theſe Dictates of Reaſon : nothing in him to raiſe either my Fear or my 
But it is not an immediate and direct Concluſion to Love, yet Nature obliges me to eſteem even ſuch a 
ay, a Man hath a Right of uſing thoſe Means for one as my Kinſman and my Equal ; which Reaſon 
3 his Preſervation 3 therefore he is oblig'd, as it were alone (had we no others) were ſufficient to enforce 
by a Law, to obſerve and to purſue them: For to the Practice of a friendly Society and Correſpon- 
3 FP give thoſe Dictates of Reaſon the Force and Autho- dence amongſt Men. And upon this Conſidera- 
ERET rity of Laws, there is need of proceeding on ſome tion, ſuppoſing there was a Nation in the World 
other Principle than what he lays down. maintaining Peace and Juſtice amongſt themſelves, 
1 In the next place, great Care is to be taken leſt and of ſuch mighty Strength as to be formidable to | 
RE any ſhould conclude from ſuch Arguments and Po- all others, and ſo not reſtrain'd from hurting them 
RE ſicions, that when he hath once enſur'd his own by the Fear of a like Returns; yet ſhould this R 
RX Safety, and ſet himſelf out of Danger, he need not Nation or People aſſault, drive, kill, or drag into f 
trouble himſelf about the Security of other Men; Slavery their weaker Neighbours, as often as they , 
or that he may inſult, how he pleaſe, over ſuch a thought convenient, we ſhould pronounce them 1 
| Perſon as doth not contribute to his Quiet and Hap- actually guilty of a Breach of the Law of Nature, | 
| ineſs, or hath not Strength enough to diſturb it. And yet (as we ſuppoſe) theſe People might pre- | 
| or we therefore give Men the Name of ſocial ſerve themſelves, whether they allow'd any Rights [| 
| Creatures, becauſe they, of all living things, are to others, or not. In the ſame manner, none | 
| the fitteſt and the moſt able to promote the Advan- will commend the Life and Profeflion of Robbers, f 
tage of each other: Neither is any inferior Creature becauſe they exerciſe ſome little Juſtice towards thoſe i 
capable of receiving ſo great Benefit * from Man, as of their Gang, becauſe their Captains divide the N 
| Man himſelf. Again, the Excellency and Per- Prizes equally amongſt them, and becauſe he, who i 
fection of any particular Perſon riſe the higher, the either openly or ſecretly robs one of the Crew, is - i 
: more he deſerves of the Community by his publick (even by Thieves) adjudg'd unworthy of farther ll 
Benefactions; and Works of this kind are reckon'd Partnerſhip and Society with them ©. This Rule i 
f the moſt noble, being ſuppos'd to proceed from the of extending our Care beyond our own Perſons, is ll 
| greateſt Wiſdom : Whereas any worthleſs Wretch, ſo much the more diligently to be attended to, the 1 
1 or a meer Fool, may be able to trouble, or to hurt more evident it is, that a Man of more Strength jt 
his Fellows. Beſides, ſuppoſing every Man's pri- and Power than ordinary, is likely to be tempted 1 
vate Advantage were eſtabliſh'd for the Mark of to the Violation of natural Law, by the Thoughts i 
his Actions, if many Perſons ſhould happen to fix of his own Self-ſufficiency ; that ſince his private 1 
. that private Advantage on the very ſame thing 2, Safety is abundantly provided for, he need not give l 
a there will either be a Neceſſity of ſaying that theſe himſelf the trouble o maintaining Peace and Friend- i 
5 many Deſires, including a plain Contradiction, are ſhip with his Neighbours, ] | 
. Arrian. Epicet. Lib. i. Chap. xix. God has diſpos d the Nature and Conflitution of rati r 7 * 1 
= 72 ou : 2 1 rs without contributing ſomething to the Arr _ —y _ 2 2 
8 * Self-Intereft is a poor Centre of a Man's Ations, ſays my Lord Bacon, Eſſay xxiii. '" 


it: And ſo what one covets and purſues, all the 


© Vide Ciceron. Of. ii. Chap. xi, 


— 


— 


F. xv1. ! Our Author muſt mean Harm, for to ſay Benefit would not be agreeable to right Reaſoning. 


Again, our Author is guilty of an Inadvertency ; for inſtead of ſaying, on the very ſame thing, he doubtleſs 


whoſe 


meant to ſay, 


on Ae different from one another; as appears from his Yeekening eferwatds, and from Dr. Cumberland, Chap. v. F. 16. 


End that he aims at, conſiſts in the Enjoyment of the ful 


Cicero de Fin. Lib. iii. Chap. xix. 


Benefit, or Safety, for the Procurement of his own.“ 


otions our Author follows: I right Reaſon, ” } that Ernglih 


riter, dictates to Peter, that all his Happineſs, and the 


Ri bt o the La as c:vhi . 
ſont, and of the Goods of all others in general, right Reaſon nk 4 infdire 3 a 3 K, 11 


ment of a full Right in the Lands and Perſon of Peter, and ll oth 
3 Compare this with Cet Preface, $. Ai. and — —— 


4 Nec magis vituperandus eft proditor patriæ, quam communis utilitatis aut ſalutis de rrior li 
g , 7 » propter tilitatem, 
* A Betrayer of his Country is not — fouly 10 NN 


eir Happineſs in the Enjoy- 
for that would imply a plain Pac) riley N 97 


aut ſalutet. 
andalous, than he who deſerts the — 
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But to conclude this Point; as the Care of our 
on particular Preſervation doth not exclude a 
Concern for Society, ſo neither doth a kind Re- 
gard for Society ſuppreſs our Affection to our Per- 
ſons; but they are both extremely agreeable and 
conſiſtent, as appears ſufficiently from the Rule 
propos'd by our Saviour, Math. xxii. 39. When he 
commands us 10 love our Neighbours as ourſelves i. 
Indeed Reaſon plainly informs us, that whoſoever 
hath a hearty Defire for his own Security, muſt not, 
cannot neglect the Care of his Fellows. For, ſince 
our Safety and Happineſs depend, for the moſt part, 


on the Benevolence and on the Aſſiſtance of others; 


and ſince the Nature of Men is ſuch, that for Be- 
nefits conferr'd they expect a Return of Kindneſs; 
and when no ſuch Return is made, refrain from 
farther Favours: No Perſon in his Wits can ſtick 
ſo cloſe to the Purſuit of his ſeparate Advantage, as 
to diveſt himſelf of all Regard to the reſt of the 
World; but rather the more rationally he loves 
himſelf, the more earneſt he will be in endeavour- 
ing, by good Turns, to procure the Love of other 


Men. For no one hath any Reaſon at all to hope, 


that Men will voluntarily contribute towards ad- 
vancing his Happineſs, whom they know to be ma- 
licious, perfidious, ungrateful, and inhuman, and 
that che wicked Practices are the Requitals which 
he will make for their Bounty; on the contrary, it 
ſhould be expected that they will all join together 
in ridding the Earth of ſuch a Monſter, or, at 
leaſt, in reſtraining him from doing farther Miſ- 


chief. 


XVII. Neither is the following Argument, 
which the Hobbiſts make uſe of, at all concluſive: 
& Particular Men, when they join Society or Com- 
„ pany with certain others, have Regard to ſome 
* peculiar Good or Benefit, which is likely to re- 
% dound to themſelves : Therefore human Nature 
© in general is not determin'd to Society; or, I 
am not obliged to behave myſelf in a ſocial Man- 
e ner towards him, from whom I do not expect 
<« ſome particular Advantage.” For thus much 
indeed is evident, that the Reaſon why certain 
Men join in any certain Species of Society, is ei- 
ther becauſe they have a peculiar Reſemblance and 
Agreement in Diſpoſition of Mind, or in other Qua- 
lities 3 or elſe becauſe they think they ſhall better 
obtain ſome End which they drive at, amongſt 
theſe Perſons than amongſt others. But ( beſides 
that, regularly ſpeaking, no Man hath the Pro- 
perty of belonging to no particular Society) even 
amongſt Men, who are united only by the common 
Tie of Humanity, that general Sociableneſs and 
Peace are to be obſerv'd and cultivated ; which im- 
plies little more than this, that they abſtain from 


- 


hurting one another unjuſtly ; and that, as far 
their ſtricter and particular Obligations leave 700 
they mutually promote and communicate their 15 | 
tereſts and their Goods, 5 
XVIII. Hence it is clear what Anſwer ſhoulg 
be made to that Objection, IF one Man loud anothe 
naturally, hat is, upon account of his being a Mar. 
then there can be no Reaſon given, why every « 
ſhould not love every one equally, all being equals 
Men: Or, why a Man fhould chuſe to frequent the 
Company moſt, from whom he receives either &reatty 
Honour, or greater Profit, In this Falacy, com. 
mon Society is confounded with particular ang 
ſtricter Confederacies, common Love with ſuch a; 
ariſes from peculiar and ſingular Cauſes, For to 
deferve that common Affection, no Property is te. 
quir'd but barely the being a Man. Nature ha. 
ving, for the Reaſons above aſſign'd, really conſt. 
tuted a general Friendſhip amongſt Men, from 
which no Perſon is excluded, unleſs he hath ren. 
der*d himſelf unworthy of it by his monſtrous Yi. 
lanies. Now, although by the good Diſpoſal of 
the All-wiſe Creator, out natural Laws are fo fitted 


to human Condition, that the Obſervation of them © 
is join'd with the Intereſt and Advantage of the © 
Obſervers ; ſo that even this common Love is eu 


ceedingly profitable to Mankind : Yer, in aſſigning 
the Cauſe and Reaſon of it, we are wont to have 
Recourſe, not to the Benefit proceeding ſrom ir 
but to the general Nature in which it is founded 
For Example: If we are to give a Reaſon why one 
Man ought not to hurt another, we do not ujually 


fay, becauſe an abſtaining from mutual Violence i 2 


profitable (altho? it is ſo indeed in the higheſt De- 
gree) but, becauſe the Perſon being another May, 
that is, another Animal related to us by Nature: 
it would be a Crime to offer him any Harm. 
Yet beſides this common and univerſal Affection, 
ſome Circumſtances may make a Man love one 
Perſon in a higher Degree than another : Suppoſe, 
becauſe their Inclinations particularly agree, ard 
their Heads lie the ſame way; or, becauſe this 
Perſon is more able, or more willing to promote 
his Advantage; or, becauſe their Race, or Origi- 
nal, makes them allied to each other. As to that 
Obſervation about Mens being more willing to fte. 
quent ſuch Company, where they find themſelves 
8 to others in Honour and in Proſit; the 
eaſon of the thing is this, becauſe every one mul 
naturally love his own Intereſt, if he have Wit 
enough to underſtand it. But this Love is by ro 
means repugnant to the ſociable Nature of Mus 
kind, if it doth not riſe to ſuch a guilty Height, 
as to diſturb the Harmony and Agreement which 
is univerſally to be maintain'd amongſt Men. For 
Providence did not, for this Reaſon, give us a ſo. 


Lucian in Amoribus, Tom. i. p. 893. Ed. Amt. We do not, like brute Creatures, affet ſolitary Meditations ; but joining tr 
gether in a friendly Society, we make our Toys to be the greater, and our Aflictions the leſs, by being mutually communicates : 4:4 
our Pleaſures having many Sharers in them, fill us with the truer Sati faction and Delight. Dio Chryſoſtom, Orat. xii. tells u, 


that the Reaſon why 


Fupiter hath often the Title of gia;/@ and £7aue , The Kind and The Friendly, is, becauſe he gather 


as it were, all Mankind into Unity and Society, and would have them prove Friends to eath other, without the leaſt Mixture 7 
Hatred or Oppoſition. In like manner, ſays he, he is called 41G, or hoſpitable, becauſe we ought really to think no Man 


Stranger to us. 


Md. bh 8 S * 11 — 


Qui fladium currit, eniti & contendere debet, quam maxime poſfit, ut wincat ; fupplantare eum, quicum certet, aut mani d. 
ellere, nullo mods debet. Sic in vita fibi quemque petere, quod pertineat ad uſum, non iniquum 7 alteri deripere jus non ef: 
0 


Chryſippus a 


by main Force. 


pud Ciceron. De Offic. Lib. iii. Chap. x. Jn running of a Courſe, a Man may be al 


and contend his utmoſt for the Victory: But he my not, on any Account, trip up his Autagonifi's Heels, or thru 
So, in Life, it is very fair and allowable for every Man to get, by honeſt Means, whatever makes for Ly a 


w'd, nay, he ought to fri" 
17 him — of the Lift 


Advantage; but "tis by no means lawful that he ſpould take it away from others. 


F. XVII 


1. 2 This is what the Roman Lawyers ſay, Cam inter nos cognationem quantlam natura conſtituit, conſequens eff honin 


hemini inſidiari nefas eſſe. Digeſt. Lib. i. Tit. i. De Juſtit. & Jure, Leg. iii. Aube 
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ble 


able Nature, 


HAP. III. 


that we ſhould thetefore * neglect 


Wurſclves, and our Own Affairs. But rather we are 


9 adious of Society on this very Account, that by a 


* utual Communication o 
or own Concer 


7 eniency, and with 1 
hc a Man unites himſelf to any particular Society, 


= ſecondary one tO t 0 | 
ot being able to carry on his own Matters without 


- 
- 
%; 
* 


® 
- 


Aſſiſtance and of Goods, 
n more Succeſs. And although, 


ard to his own Intereſt, and but 


ime Re a 
hath a prime ek Intereſt of his Companions, 


ch ta Conjunction; yet this doth not hinder him 


Jom being obliged, ſo to purſue his own private 


Eads and Advantage, as not to injure either the 
33 in 3 or any ſingle Member of 
and ſometimes to poſtpone his ſeparate Good, 
© the Advancement of the common Benefit. 
What is urged about the Original of great and 
Ning Societies, or States (it being ſaid that they 
not derived from mutual Benevolence, but 
om mutual Fear; by which Word they mean 
any Kind of Precaution and Foreſight) is entirely 
&efide the Purpoſe. For as the Queſtion doth not, 
Bat preſent, proceed about the Riſe of Civil Society 


In general; fo farther, it is highly agreeable to our 
natural Condition, that whereas ſingle Perſons, or 


a few join'd in Confederacy, might lie perpetually 


expos'd to the Inſults of ſuch Wretches as purſue 
WWE their private Ends, without Regard to their Neigh- 
bours; many ſhould unite in a Body, and fo 
WE ſtrengthen their Guard againſt farther Aſſaults and 


««@ 
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ns may be manag'd with more Con- 
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Miſchieſs. Neither is it indeed abſolutely neceſſa- 
ry, to the proving any Society agreeable to Nature, 
to ſay that it aroſe entirely from mutual Benevo- 
lence. And yet even this Principle muſt be allow- 
ed ſome little Share, at leaſt, in the forming of 
States, ſince the Perſons who firſt begin them are 
commonly join'd on the Account of Kindneſs and 
Good-liking, though many others may afterwards 
engage in the ſame Union, by the Inducement of 
Fear. But as for this Fear, which is look'd on as 
the Cement of States, as, likewiſe, for that Diſpute, 
whether or no Man, by Nature, be {&oy many, 
we ſhall examine them more at large, when we 
come to enquire into the Riſe and the Original of 
Commonwealths. 

XIX. This Principle which we have eſtabliſh'd 
for deducing the Law of Nature, as it is the moſt 
genuine and the moſt clear ; ſo we take it to be in 
ſuch a high Degree adequate and ſufficient, that 
there is no natural Obligation bearing a Regard to 
other Men, the Reaſon of which is not terminated 
here, as in the chief Head and Fountain of Duty. 
Yet, as we ſhall hereafter ſhew, to give theſe 


Dictates of Reaſon the Force and Authority of 


Laws, there is a Neceſſity of ſuppoſing that there 
is a God, and that his wiſe Providence overſees 
and governs the whole World, and, in a particular 
Manner, the Lives and the Affairs of Mankind, 
For we cannot, by any means, ſubſcribe ro the 
Conjecture which 3 Grotius ſtarts in his Prolegomena, 

or 


— — — 


— 


$. x1x. See Note 5. upon the 15th Paragraph. 


n Seneca has very well obſerved this, and ſays, That the higheſt Point of Friendſhip is to look upon one's Friend as a Perſon 
& who ought to be as dear to us, as we are to ourſelves; we ought to provide for the f 

= beftow upon him that is in Want, but in ſuch a Meaſure as not to be reduced to Neceſſity myſelf. I will flep in to the Affiftance 0 
= bim who is in Danger of periſhing, but not ſo as to periſh with him. Quum ſumma amicitiz fit, amicum ſibi æquare, utrique K. 
2 — conſulendum eſt. Dabo egenti, ſed ut ipſe non egeam, ſuccurram perituro, ſed ut ipſe non pereame De Benef. Lib. ii. 
* p. iv. 


ntereſts of each other. I «vill, ſays he, 


Mr. De Courtin, the Pranſlator of Grotius, explains theſe Words, but ſomething obſcurely, and ſeems, alſo, to miſtake him; 


telling us that he maintains, That Man's natural Light, without any Fear of Go p, would carry a Man in a moſt efficacious 
Manner to ſeek Good, and avoid Evil, by all Means poſſible, in Obedience to that Law only which Reaſon preſcribes, and 
with the Execution of which Conſcience is charged. But, by the Manner in which Grotius expreſſes himſelf, he does not go ſo 
far: he only ſays, That the Rules of natural Law ould take place in a certain Manner. Now this Reſtriction ſufficiently 


7 | ſhews, that, in the Opinion of this great Man, theſe Rules would loſe much of their Force in the Suppoſition which he rejects as 


abſurd. Grotius has, beſides, acknowledg'd.the Relation between the Ideas of Agreement founded on the Nature of Man, a 
the Will of God. See what I have ſaid above, F. * of this Chapter, Note 5. 5 well as a Paſſage of the ſame Author del in 
the following Chapter, $. 3. Therefore Mr. Bayle ſhould not have made ſo much Uſe of the Authority of Grotius, as he has 
done (in his Continuation des penſees diverſes, &c.) to confirm a Point he had much at heart, as appears from a great Number of 
Paſſages in his Works. This was, That an Atheiſt might think himſelf oblig'd to follow the Rules of Virtue laid down in 
„the natural Law, not only on Account of their Utility, but alſo on Account of their natural and intrinſic Honeſty.” I wil- 
lingly acknowled © this Honeſty ; but I have never yet ſeen it fully prov'd, that this alone was a ſolid and ſufficient Foundation 
for indiſpenſible Obligation, properly ſo call'd. I think I have ſhewn the contrary in my Reflections on the Judgment of an 
anonymous, Or the deceas'd M. Leibnicz. It is in vain to ſay, That an Atheiſt may be very much difſatisfy'd to have fail'd in the 
Duties of V. irtue (even though he ſhould offend in ſecret) 70 as a Writer is vex'd, when he has miſ-tranſlated a 5 or com- 
mitted a Seleci/m. This only 1 that an Atheift only looks upon himſelf as guilty of a phyfical Fault. His Concern therefore 
is an Effect of his Vanity, and not any Senſe of an Obligation, properly 1 call'd; as in the other Examples alledg'd by 
M. Bayle, p. 440. If we regard Utility, which, as I have already obſerv'd ſeveral times, is only the Motive which leads us 
to the Obſervation of our Duty, it is evident that Atheiſm deprives it of its greateſt Force. So that whether we view the 
true Foundation of Obligation, or conſider its moſt powerful Motives, we may regard M. Bayle's Plan of a Society of Atheiſts 
to be as great a Chimera, as the Republic of Plato. For it is ridiculous to ſuppoſe, ſuch a Community could maintain itſelf as 
well, as one which acknowledg'd and ador'd a Deity, whether true or falſe. This is one of the favourite Paradoxes of that 
Writer, who, in the Parallel he has drawn between Superſtition and Atheiſm, urges in favour of the latter, upon very light 
Grounds, a great Number of Authors; to whom he might have join'd the famous Chancellor Bacon, Serm. Fidel. Cap _= 
yet, nevertheleſs, the ſame M. Bayle, in his Thoughts upon a Comet, (p. 376.) confeſſes, That if we regard the Atheiſts from. 
the Diſpofetion of their Hearts, WE ſhall find, that neither being reſtrain'd by the Fear of any divine Puniſhment, nor havins an 
7 ial Bleſi ngs to animate their Hope, they ought freely to indulge their Paſſions. Now if we freely examine ſuch a bocin of 
Atheiſts, all 1 elſe being equal, it would be more corrupt, and ſubject to more Diſorders, than any of thoſe who retain * 
Principles of Religion, although imperfect and incoherent : I ſay, all things elſe being equal. For it would be ridiculous to 
Worn for Example, a polite and well. inſtructed People with a ſavage Nation, who have not Senſe enough to do any Evil 
- e muſt, beſides, if we will exactly diſtinguiſh the Effects proper to Atheiſm, and a good or bad Religion, {ſuppoſe the Perſons, 
RI yay _ Rs ge ors . Notions, and to be in the ſame Situation, and under the ſame 
- ] ral, otherwile we ſhalt be in danger of attributing to Religion, what reall roceeds fi Conſtituti 
Education, Cuſtom, or the like ; which Religion is very litt 1 I. 2 8 
the like; 5 ry little or nothing conducing to; or we may accuſe Reli f Impo- 
tency, by reaſon of ſome invincible Obſtacles in them upon whom it rt Þ not fail d d I ER, cc Ae 
are ignorant of the moſt neceſſary Point. Upon Sr 3 i * _ its Effect, were it not that they 
Effects than Atheiſm, that it would diſturb Society leſs, and that the Good i , Fa d ougy corrupted, would produce better 
2 , , ; d be much than the Evil 
It would cauſe. I will not deny, but there 4 amongſt theſe Atheiſt "Men f Se le "_ 5 ee Na 
it is better for Men to ſubject themſelves to certain Rules of Life, than f. * \ M : folle 144 — 8 
them outwardly, ſo far as they are exempt from ſuch Circumſtane es s for **. — AA only, may obſerve 
them upon, ſuch Counſels as are reaſonable, calm, and aware f th 'c — 6 b. Tee 
and Idiots, which make up the greateſt 1 of the Conſequences. But the common Sort of ignorant People, 
x ; : y, are not able to make ſuch Reflections. : 
lence of their Paſſions, and to outweigh Mens private Intereſts, which often claſh wich the Public 9 2. 
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or Introduction, N. XI. That the Laws of Nature 
<wonuld take place, ſhould we (as wwe cannot without the 
moſt horrid Impiety) deny either the Being of Go p, 
or his Concern in human Buſineſs. For, ſhould any 
Wretch be ſo horribly ſenſeleſs, as to maintain that 
wicked and abſurd Hypotheſis in the rankeſt Way, 
and ſo hold Men to have deriv'd their Being wholly 
from themſelves ; according to them, the Edicts of 
Reaſon could not riſe fo high as to paſs into a Con- 
dition of Laws; inaſmuch as all Law ſuppoſes a 
ſuperior Power. **Tis a good Obſervation of 
Tully, De Naturd Deorum, Lib. ii. Chap. ii, I know 
not, ſays he, but that upon taking away Religion, 
and Piety towards the Gods, all Faith and Society of 
human kind, and even the moſt excellent Virtue of 
Fuſtice, muſt be baniſd the World *, Unleſs the 
Rules would be obſerv'd out of a bare Regard to 
Intereſt, as thoſe are which the Phyſicians preſcribe 
in the Regimen of Health. Grotius ſeems to have 
taken the Hint of that Notion from a Paſſage in 
Marcus Antoninus*;, If, ſays the Emperor, the 
Gods do not conſult about any of our Affairs, which 
the vileſt Impiety can ſcarce believe; why then lis fit 
that 1 ſhould conſult or deliberate about my own Con- 
cerns: And all my Deliberation muſt be concerning 
what is moſt profitable for me. Now that is moſt pro- 
fitable to every one, which beſt agrees with his Nature 
and Conſtitution. And my Nature is to be rational, 
and to be a ſociable Member of ſome City or State. 
My City and Country, as I am Antoninus, is Rome; 
as I am a Man, is all the World : Thoſe things there- 
fore which are profitable to theſe Communities, are the 
only things which are good and expedient for me. 


As to what a certain learned Man objects, That 
particularly the Virtue of Fortitude cannot be de- 
monſtrated from our Principle, unleſs we farther 
ſuppoſe the Immortality of the Soul ; ſince other- 
wiſe there would be no Reward to a Man who 
ſhould throw away his Life on a good Cauſe : This 
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will require no great Pains to anſwer. For altho 
really to deny, or ſo much as to call in Queſtion ſo 
certain a Truth be extremely impious; yet, witho 
bringing this high Point into the Argument, * 
poſſible to demonſtrate, that a Soldier may fairly he 
commanded to fight to Death, in the Behalf of hi 
Country. For, beſides that there appears yet ng 
clear Reaſon why we mult facrifice, as it were, ey 
good Action to ſome external Reward ; thus much 
is univerſally agreed on, that *tis in the Power if 
the Sovereign to arm the Subjects, and to lead them 
out againſt the Enemy, in Defence of the State 
and farther, when they find it requiſite to forbia 
every one, under Pain of capital Puniſhment, tb 
quit his Station by Flight, Now of two Evils the 
leſſer is moſt certainly to be choſe, But it is a lefg 
Evil to fight with extraordinary Danger, and even 
to the laſt Breath, than to ſuffer unavoidable Death 
for running away. And therefore that Soldier muſt 
be the greateſt Fool, as well as the greateſt Coy. 
ard, who would not chuſe rather to fall honourah! 
by the Enemy's Hand, having firſt anticipated his 
own Revenge, than to deliver up himſelf to he ig. 
nominiouſly diſpatch'd by the — % i 


ſeems ſufficient that a Man fight with all his Fo: 


and Ability, let his Inducement to this Behaviour 
be what it will, Nor is it requiſite to the Preſery. 
tion of States, or of Society amongit Men in gene. 
ral, that every particular Perſon ſhould be endued 
with ſuch a Firmneſs of Mind, as the Terrors of 
Death cannot ſhake or overcome ; all Souls rot he. 
ing capable of this noble Pitch of Valour, 
the Uſe of Fortitude doth not only diſcover itſelf in 
bearing Death undauntedly upon extreme Occaſion 
but is chiefly employ'd in vigorouſly withſtanding, 
and in driving off the Danger of Death, as it preſſe 
on us. Many Difficulties are not otherwiſe to be 
avoided, than by undergoing others of almoſt equil 
Hazard; and Fate ſooner overtakes the Coward, 
than it maſters the Valiant. It is farther obſervable, 


* Liban. Declam. ili. p- 250. Ed. Pariſ. Where there is no Honour of the Gods, there can be no Fidelity among ft Men. 


b See his moral Reflections, Book vi. F. 44- 


Beſides, 


Principle, which all the World may be ſenſible of, and which may make the d Impreſſions upon them, muſt be found ort; 
and that, in a word, can be no other than the Fear of a Deity. Experience ſufficiently confirms this, that in all Times this 
Motive has had great Influences upon the Mind of Man ; for who knows not, that in the darkeſt Times of Paganiſm, it was the 
Cauſe of Honeſty in a great Number of Men? Mr. Bayle proves at large, that Men did not always act . 02 to their Prin- 
ciples; and ſo it might well happen, that many Pagans did not perceive, nor draw the Conſequences which followed from the 

ſe Notions which they had of the Deity. Iis certain, that not only the Philoſophers, but the Vulgar, looked upon the 
Gods as the Revengers of the Violation of the Laws of Nature. See what is ſaid in the next Chap. F. 3. Note 4. Since then 
there are among Atheiſts the ſame Principles of Diſorder, as among Pagans, from which no Man can be reſtrained but by Rel. 
* ; it ſeems plain that Vice muſt reigg with much leſs Controul in the Society of Atheiſts, than in a religious one, altho' their 

orſhip be falſe and erroneous. It may be, perhaps, ges- that the Want of this Reſtraint is made up by the Diſorder 
created in religious Societies by Superſtition and falſe Zeal ; and Lown, that theſe Inconveniences, which ariſe from the Abuſe 
of Religion, are great; but the Diſbelief of a Deity would produce much greater. As much as the Notions of Religion «rt 
perverted, and though they are made uſe of as an Occaſion or Pretence of confirming, or engaging many Perſons in the Com- 
miſſion of Crimes; yet they fail not to diſcourage and deter others, and thoſe in a much greater Number. The Notion of : 
Gov, and of an inviſible Judge, who will puniſh Vice and reward Virtue, are naturally fo faſt linked together, that the mal 
Simple have a Senſe of it, notwithſtanding their other falſe ſuperſtitious Ideas, as appears from the Example of the Pagans 
But, refine Atheiſm as much as you pleaſe, nothing but pernicious Conſequences can be drawn from it, tending directly to tht 
greateſt Licentiouſneſs ; Conſequences which are clear to the Sight of all the World, and can't but bring Deſtruction to a 80. 
ciety, which is H of Men tainted with irreligious Principles. If the Nations, which are ſo barbarous as to have n0 
Religion, be objeRed ; beſides that the Hiſtories, which give an Account of them, are contradicted by more modern and faith. 
ful Relations ; theſe People are either not formed into any Society, or are ſo illiterate and ſtupid, as there is little Difference 
between them and the Beaſts, as the ingenious Writer of the es the Chriſtian Church has very well obſerved in his Prefac, 
$. 18. See alſo Lib. i. Chap. vi. F. 13. Note 7. aforegoing, and Chap. iv. F. 3. Note 4. of this Book following, where | flal 
have occaſion to enlarge more on this SubjeQ. 


1 Tull;'s Words are theſe, Atque haud ſcio, an Pietate adverſus Deos ſublatâ, fides etiam & ſocietatis humani generis, & uu 


excellent i ima wirtus, jaſtitia tollatur. See alſo Libanius, — 2 111. p. 250. 
2 $ Co welirav Var emy auTwy of h 7 Savzmr, d u e Janblich. in Protrept. © When the valiante! 


„Men ſuſtain Death, they do it for fear of greater Evils.” The Author might here have quoted another Example equally . 
plicable to the Subject. It is what the Orator Iycurgus ſaid with regard to a Law of the Lacedemonians, by which all thoſe ao 
refus'd to periſh in Defence of their Country, were made liable to capital Puniſhments, I ſhall refer the Reader to the Place 
where the Words are contain'd, p. 183, 184. Edit. Wech. 1619. | 


3 Horat. Lib. iii. Od. ii. ver. 14, &c. 


Mor & fugacem perſequitur virum 
Nec parcit imbellis juventæ 
Poplitibus, timidove tergo. 


that 
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End and Happincls of 

* "+ N N. n 7 
Por, beſides that! | 
trcalcd of in this Manner, the Immortality of the 
soul is by no means denied, but only 


aſide the Suppoſition of the! Soul's Im- 


; - by no means a that the chief 
mortality, ic doth Dy D Man ſts in Pleaſure. 


ne Doctrine of natural Law, 


abſtracted 


Won ic; its plai he Body, in 
WE from ic; 'cis plain chat the Pleaſure of t , | 
ml which Epicurus is vulgarly thought to have plac'd 


8 54 his Samui Bonum, 18 {@ far from promoting, that 


To - ather contradicts and hinders the Preſervation, 
he thc Saciableneſs, the Peace, and the Tranquillity of 


3 Mankind, But the Genius and the Scope of Chri- 
ſtianity differs vaſtly from theſe meer natural 


chendes, and the holy Apoſtle had good Reaſon 


co affirms, that if in this life only wwe bad hope in 


Chriſt, we ſhould be of all men the moſt miſerable. 
1 Cor. xv. 19. 


XX. But to make theſe Dictates of Reaſon ob- 


| tain the Power and the Dignity of Laws, it 1s ne- 


oeeſſary to call in a much higher Pringiple to our 


„ Aſliſtance. 


For altho' the Uſefulneſs and Expedi- 


oncy of them be clearly apparent, yet this bare 
Conſideration could never bring fo ſtrong a Lie on 


Mens Minds, but that they would recede from 
theſe Rules, whenever a Man was pleas'd either to 


1 


- 


neglect his own Advantage, or to purſue it by 


EX ſome different Means, which he judg'd more pro- 


r, and more likely to ſucceed. Neither can the 


Will of any Perſon be fo ſtrongly bound by his own 
bare Reſolution, as to hinder him from acting quite 

= contrary, whenever the Humour takes him. And 
altho' we ſhould ſuppoſe many Perions ſtanding in 
a a natural Liberty, and combining to keep theſe 


Precepts, yet the Force of them could chen laſt no 
longer, than the Agreement from whence they de- 
Nor would the Obligation then only 
ceaſe, when all the conſenting Parties ſhould pleaſe 
to alter their Minds, (as is now the Manner of re- 
ceding from mutual Covenants by common Con- 
ſent) but even during the general Agreement, the 
Power of obliging would be wanting to the Com- 


& pact: Inaſmuch as we ſuppoſe, tba: Dictate of 


Reaſon, which commands us to ſtand to our Bar- 
gains and Promiſes, not yet to have obtain'd the 
Authority of a Law ; and therefore *tis at every 
one's Pleaſure to renounce the Covenant, whether 
the other Perſons concern'd are willing, or not. 
Laſtly, the meer Force of human Command ſeems 
inſufficient to inveſt theſe Dictates with the Power 
of Obligation, For fince no ſuch Command could 
take place otherwiſe than by the Intervention of 
Covenants, and ſince Covenants owe all their 
Strength to ſome Law, it doth not appear how 
there could ariſe any human Sovereignty capable of 
Obligations, unleſs the Dictates of Reaſon were 
before-hand receiv'd for Laws. Or ſhould we 


. Comp. Selden De J. N. & G. Lib. i. Chap. vii. 
© Vide Protag. De Platon. p. 224. Ed. Mech. Firin. 
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grant the Fancy of ſome, that human Government 
depends only on human Conſent, and then make 
theſe rational Duties be enjoin'd the Subjects like 
other Laws; yet even thus they would obtain no 
more Power than poſitive Conſtitutions, which de- 
pend on the Will of the Legiſlator, both as to 
their Original and their Duration *. It is there- 
fore, on all Accounts, to be concluded, and to be 
maintain'd, that the Obligation of au“, Lato pro- 
ceeds from Gop himſelf, the great Creator and 
ſupreme Governor of Mankind ; who, by Virtue 

of his Sovercignty, hath bound Men to the Obſerva- 
tion of it. And thus much may be demonſtrated 
by the ſole Light of natural Reaſon. Here then we 
lay it down as a granted Truth, that Gop Al- 
mighty is the Creator and Governor of the World, 
ſince it hath been ſhewn, with ſo much Evidence, 
by wiſe and learned Men, and ſince no Perſon of 
Senſe and Underſtanding ever call'd it in queſtion? . 
Now this ſupreme Being having ſo form'd and diſ- 
pos'd the Nature of Things, and of Mankind, as 
to make a ſociable Life neceſſary to our Subſiſtence 
and Preſervation z and having, on this Account, 
indued us with a Mind capable of entertaining ſuch 
Notions as conduce to this End; and having inſi- 
nuated theſe Notions into our Underſtandings, by 
the Movement of natural Things, deriv'd from him 
the firſt Mover; and, likewiſe, moſt clearly repre- 
ſented to us their neceſſary Connexion, and their 
Truth : Hence it follows, that it is the Will of 
GOD, Man ſhould frame his Life according to 
that Diſpoſition and Method, which he ſeems pecu- 
liarly to have aſſign'd him above the Life of Brutes. 
And ſince this cannot otherwiſe be atchiev'd and 
compals'd, than by the Obſervance of natural Law, 
it muſt be ſuppos'd that GoD hath laid an Obliga- 
tion on Man to obey this Law, as a Means not 
ariſing from human Invention, or changeable at hu- 
man Pleaſure, but expreſly ordain'd by Go Dp him- 
ſelf for the Accompliſhment of this Deſign, For 
when any Sovereign enjoins his Subje& the Purſuit 
of ſuch an End, he is at the ſame Time ſuppos'd to 
oblige him to make uſe of thoſe Means, without 
which the End cannot be attain'd*. Nor is this 
the only Proof of Man's being oblig'd to a ſocial 
Life by the Command of God, that, as the Con- 
dition of Mankind ſtands at preſent, we could not 
ſupport and ſecure ourſelves, unleſs this Perſuaſion 
were firmly rooted in our Minds ; and that by Order 
of the divine Providence it fo falls out, that by a 
natural Conſequence our Happineſs flows from ſuch 
Actions as are agreeable to the Law of Nature, and 
our Miſery from ſuch as are repugnant to it: But 
it is farther confirm'd by this Conſideration, that in 
no other Animal there is diſcoverable any Senſe of 
Religion, or any Fear of a Deity ©*. To which 


» Vide M. Antonin. Lib. ix. F. i. 


— —” * _ 


All that the Author ſays here is true; but we muſt, alſo, declare, that the moſt effectual Motive to leſſen the Fears of Death, 
may ſay, the Dangers, which the Defence of a 


and make us out-face, as I 


—__ 
— 


od Cauſe engages us in, is the Hopes of another 


Life, and the Proſpe& of the Reward which ſhall be = to good Men ; the 3 roduced by any other Principle is but a 


falſe Bravery, in Compariſon of the Undauntedneſs w 
it is vigorouſly 

See F. xv. Nete 10. above. 

3 See what is ſaid at the End of 5. xxi, with Noze 6: 


ch naturally follows that Pe 
impreſſed on the Mind. See the News of the Rep. of Letters. July, 1707, p. 79. and Auguſt, p. 178. 


10n, when it is ſtrong, and the Idea of 


y. XX. 4 The ſtrongeſt and moſt natural Proofs of this fundamental Truth may be found in Locke's E/ay of human Under- 
ſanding, B. iv. Chap. x. $.9, &c. See Le Clerc's Latin Treatiſe of eee Part iii. Chap. i. * 1 . 
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Tt 12 N55 Dj] Stwy, i. e. Man is the 8 one of all the Creatures, who by reaſon of the Relation Which he has 


** to the divine Being, thinks that there are Gods, 


p 1 erefteth Altars and Images to them. Plato gathered this Notion from 
«crates his Maſter, as it appears from what Xenophon relates, Memoirs of Socrates, Lib. i. Chap. iv. n 
De Legib. Lib. i. Chap. vii. and La#antins De Ira Des, Chap. xiv. n. 2. 


umb. 13. See alſo Cicero 
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may be added, that tender Senſe of Conſcience in- 
hereat in the Minds of Men that are not corrupted 
and debauched with Vicez by which they are con- 
vinc'd, that to fin againſt Nature's Law, is to of- 
fend him, who hath a ſovereign Power over Mens 
Souls, and who is to be fear'd, even when we do 
not apprehend any Danger from human Puniſh- 
ment *, | 
The Laws of Nature would have a full and per- 
fect Power of binding Men, altho* Go p Almighty 
had never propos'd them anew in his reveaPd Word. 
For Man was under Obligation to obey his Creator, 
by what Means ſoever he was pleas'd to convey to 
him the Knowledge of his Will. Nor was there 
any abſolute Neceſſity of a particular Revelation to 
make a rational Creature ſenſible of his Subjection 
to the ſupreme Author and Governor of Things. 
No one will deny but that thoſe Perſons who were 
not acquainted with the holy Scriptures, did yet fin 
againſt the Law of Nature : Which we could not 
affirm, did this Law derive its Force from the 
Promulgation made of it in the ſacred Writings, 
On this Account we can by no Means admit of 
that Notion ſtarted by Hobbes, Since thoſe Laws, 
ſays he, which we call natural, are nothing elſe but 
certain Concluſions apprehended by Reaſon, concerning 
Things to be done, and Things to be omitted; and 
fince Law, in a proper Senſe, is only the Speech of 
him, who, by virtue of his Right, commands Men to 
execute or to. abſtain from ſome Performunces; there- 
fore they are not Laws as they proceed from Nature, 
but only as they are enacted by GoD in Scripture. 
For we do not take it to be eſſential to a Law, 


that it be conveyed to the Subjects Notice in the 


Form and Manner of a Propoſition ; but we reckon 
i: ſufficient, that the Will of the Sovereign be ga- 
ther'd and underſtood any way, whether by internal 
Suggeſtion of the Mind, or from the Contemplation 
of our State and Condition, and of the Nature of 
thoſe Affairs and Tranſactions, which are to engage 
our Life. And indeed he himſelf acknowledges as 
much, in another Part of the ſame Work ©, where 
he obſerves, that the Laws of GOD are declard 
three ways ; firſt by the tacit Dictates of right Reaſon, 
&c. Beſides, the Laws of Nature, as they are de- 
duc'd by Ratiocination, cannot be apprehended o- 
therwiſe than in the Manner of Propoſitions, and 
therefore, in this reſpect, they may be allow'd to 
bear that Name. But as in Civil Laws it matters 
not, whether they be promulgated in Writing, or 
viva voce, fo the divine Law is of equal Obliga- 
tion, whether it is diſcover'd to Men either by 
G o p himſelf in a viſible Shape, and with the Re- 
ſemblance of a human Voice, or by holy Men, 
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_ peculiarly inſpir'd from Heaven; or whether la 
ly, it be work'd out by natural Reaſon, from the 
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Contemplation of human Condition. For Reaſon 
properly ſpeaking, is not the Law of Nature itſelf 
but the Means, upon a right Application of which 
that Law is to be diſcover'd. Nor doth the Ma 
ner and the Method of promulgating a Lay be 
long to its inward Eſſence and Conſtitution, Far. 
ther, altho? it ſeem a more clear and a more why 
pendious Way of revealing one's Will to another 
to force it upon his Senſes by expreſs Words and 
Speeches; yet that is, likewiſe, = to be ſuffi 
ciently reveaPd, which we muſt unavoidably dif 
cover, if we make uſe of the Occaſion offer'd oy 
keep the Way that we are put into, And thug 
Man, who, by the Bounty of his Creator, enjoys 
the Faculty of comprehending both his own and 
other Mens Actions, and of judging whether or no 
they are agreeable to human re, Cannot but 
take Occaſion (ſuppoſing there are more Men in 
the World beſides himſelf) to obſerve and conſider 
how ſome of thofe' Actions do really agree to the 
Inclination, and to the Condition of Mankind d. 
Although to render a Law obligatory there is 4 
Neceſſity of making it known to the Subject; and 
altho? to deduce the Law of Nature from the Sug. 
geſtions of Reaſon, and to apprehend its Foundz. 
tion, and its neceſſary Connexion with the State of 
Humanity, be not the Gift of every Perſon ; ye 
hence it can neither be pretended, that this Lay 
doth not oblige all Men, or that it may not be ſail 
to be known by the Light of Reaſon. For to give 
a Law a binding Force, a popular and ſimpl: 
Knowledge is ſufficient 3 nor is an artificial De. 
monſtration and Deduction abſolutely requiſite to 
this Purpoſe, And altho? *tis * very probable tha 
the chief Heads of natural Law were expreſsly deli. 
ver'd by Go p Almighty to the firſt Mortals, and 
were from them communicated to others by Cuſtom © 
and Inſtitution ; yet the Knowledge of that Lay | 
may nevertheleſs be ſtil'd natural, inaſmuch as the 
neceſſary Truth and Certainty of it may be drayn 
from the Uſe of natural Reaſon. At the fame 
Time, beeauſe thoſe Propoſitions which repreſent 
to us the Law of Nature, are inſinuated into Mens 
Minds from the Contemplation of the Nature of 
Things; on that Account they are juſtly attributed 
and referr'd to GoD, the Author of Nature ©, 
The wiſeſt of the old Heathens acknowledg'd the 
Authority of natural Law, and deriv'd it rightly 
from GoD. Thus Plutarchf, Teuriy d ni {mu 
dec, 2 7 rel r Abyp* To follow Gop, and 1 
obey Reaſen, is the ſame Thing. But Tully hath leſt 
the moſt noble Teſtimony for our Purpoſe, as it i 
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a Tis remarkable what Tacitus ſays, Au. vi. Chap. vi. of Tiberius. His own Crimes and Villainies avere by his Conſcience 


turr'd into the greateſt Puniſhments to him. And it was not without Reaſon, that the greateſt Maſter of Wiſd 4 . N 
That could ave open the Hearts of Tyrants, wwe ſhould diſcover the Strokes and Wounds ail, The. #4 1 
tormented with Stripes, than the Mind is with Cruelty, Luft, and ill Defigns. Cicero De Finib. Lib. 1. Chap. xvi. I there li 


not being more cut 4 


any who think themſelves ſufficiently guarded and ſecur'd againſt the Diſcovery of Men, Fay they dread the Majeſiy of the Gods :* 4rd 
e 


judge all thoſe Cares and Diſquiets, which Night and Day pros upon their Minds, to 
ain Madman ! what can it profit thee to have had no Nite 
thy Villeiny, wwhen thou always carrieft a Conſcience about with thee ? Albricus De Deorum Imagin. Chap. xxii. A wicked Mar 


for their Crimes. Seneca in Lactant. Lib. vi. Chap. xxiv. 


Sent from Heaven, as a eſent Puniſhment 


is never Maſter of his own Countenance. Add. Juvenal. Sat. xiii. 139. The Advantage of a good Conſcience Martial hath thu! 


happily expreſs'd, Lib. x. Ep. xxiii. 
Ampliat etatis 3 vir bonus : hoc eſt 
ivere bis, vita pefſe priore frui. 
b De Cive, Chap. iii. F. w/e. e Ch. iv. F. iii. 
* Add. Dr. Cumberland, Chap. i. F. 10. 


f De Auditione. 


Good Men live twice : It doubleth every Hour, 
To look with Joy on that which paſs'd before. 
Add. Philoftrat. De Vit. Apollon. Lib. vii. Chap. xvil 
9 Add, Dr. Cumberland, Chap. i. f. 11. & Chap. v. 9.1 


— On 


: Theſe Words, which are found a little lower, Nor doth the Manner as far as, Conflitution, may be more properly 


added here, as any Man may eaſily diſcern, 


See the Extract of an Engliſb Sermon of Dr. Barrow's in Tom. iii. of the Univerſal Library, p. 322. 
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1 | is Books De Republica by Lactawius* : 
__ 7: i 4 ſays he, 2 Law agreeable 10 * 
| Wi of and no other. than right Reaſon, made nown 10 
' «tf Pan conſtant and perpetual z which calls us to 
* > by Commands, and deters Us from Sin by 
on — 1 and whoſe Commands and Threats are nei. 
_- oak N if * in vain to the Good, though they may 
"3 ſeem of little Force 10 the Wicked. This Law we are 
uber allow'd 1o diſannul, nor 10 diminiſi; nor is it 
1 7 poſſible it ſhould be totally revers'd ; the Senate or the 
10 Pane cannot free us from ils Authority. Nor do we 
"EEE need any other Explainer or Interpreter of it beſiaes 
- r/elues. Nor will it be different at Rome and at 
of * aha niw and hereafter ; but will eternally and 
changeably affe all Perſons in all Places: GoD 
IE bim/elf appearing the univerſal Maſter, the univerſal 
T% King. *Tis be who is the Inventor, the Expounder, 
be Enafler of this Lat; which whoſoever ſhall re- 
% fuſe to obey {hall fly and loath his own Perſon, and 
| enounce bis Title to Humanity; and ſhall thus under- 
go the ſevereſs Penalties, though be eſcape every thing 
| Wn {6c elſe which falls under our common Name and Notion of 
| 1 Puniſhment. Sophocles ſpeaks very honourably on 
the ſame Subject in his firſt Oedipus, Act 3d, p. 
© 187. Ed. I. Steph. 


——— y ns, &c. 
The lofty Laws 


Deriv'd from Heaven, and high Olympian Zove, 
And not the mean Device of mortal Men. 


cited 0 


Mr. Selden, in his Diſcuſſion of this Point, hath 
& fhewn b, that although the Gentiles did acknow- 
= ledge the chief Heads of natural Law to be ſome- 
times violated through the corrupt Manners of 
Men, and to be (as it were) oppreſs'd and ftifled 
by wicked Ordinances and Conſtitutions 3 yet t 
were, at the ſame Time, fully perſuaded that their 8 
dum na, or what was really juſt and fit to be 
done, did, by Order of the Gods, perpetually remain 
the ſame, and hold the ſame Force of Obligation. 
W hence aroſe that common Opinion amongſt them 
of the Puniſhment of wicked Men in another State, 
when they had been guilty of any monſtrous Of- 
fences againſt the Law of Nature. And ſince they 
thus believ'd the Gods to be the Avengers of its 
Violation, we may take it for granted, that they 
thought them too the Authors and Founders of its 
Authority. On the other Hand, ſuch of them as 
had any Senſe of Virtue, did as fairly ſuppoſe, 
that good Men exerciſing Piety, never faiPd of the 
peculiar Countenance and Conſideration of Heaven. 
Thus Famblichus*, We muſt take this therefore for 
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to a good Man, either in this Life, or after it. Nor 
are the Affairs and Concerns of ſuch a Perſon neglecied 
by the immortal Deities, And Euripides“ ſays, Good 
Men do at laſt obtain what their Virtue bath deſerv'd: 
But evil Men ſhall never arrive at any tolerable De- 
gree of Happineſs. But Mr. Selden farther ſhews © ig 
to have been a conſtant Opinion amongſt the Pri- 
mitiye Chriſtians, that in the Interval betwixt the 
Creation, and the Publication of the- Decalogue, 
thoſe natural and univerſal Laws were given to Man- 
kind, which were afterwards inſerted in the Moſai- 
cal Conſtitutions. Hence was drawn that moſt ex- 
cellent Obſervation of St. Chry/oftom , that to the 
Commandments about the honouring of Parents, 
about Murder, about Adultery, and about Theft, 
GoD was therefore pleas'd to add no Reaſon, be- 
cauſe thoſe Duties were already well known and un- 
derſtood, as being main Points of the natural Laco; 
whereas to the Ordinance concerning the Sabbath- 
day, a Reaſon of the Precept was deſignedly af- 
fix d, upon account of its being poſitive and arbi- 
trary . To conclude, all Legiſlators have believ'd 
that their Laws, of what kind ſoever, would de- 
rive the greateſt Strength and Authority from the 
Succours of Religion: As appears from their ſo— 
lema Cuſtom of uſhering in all their Conſtitutions 
with the Worſhip of the Gods“. 

XXI. It is well worth our while to treat more 
diſtinctly and more carefully concerning the San#icy 
oi the Law of Nature. And to this Purpoſe, be- 
ſides what we have formerly deliver'd about the 
Sanction of Laws in general, we will firſt of all 
obſerve, thai the Goods and Evils which happen to 
Man, may be both divided into three Ranks ar 
Claſſes. And as for the Goods, ſome of them pro- 
ceed, either fom the tree and liberal Donation of 
the Creacor, or from the voluntary Benevolence of 
other Men, or from the Induſtry of the Acquirers, 
to which Induſtry they determin'd themſelves by 
their own free Choice, And it is plain, that this 
firft Sort are not owing to the Obſervation of the 
Laws. Other Goods there are, which flow, by a 
natural Conſequence, from ſome Actions which the 
Laws command : The Creator having been pleas'd 
to aſſign to ſuch and ſuch Performances of the Laws 
ſuch perpetual and natural Effects, productive of 
the Good and Profir of Mankind. And theſe are 
thoſe which Dr. Cumberland calls natural Rewards. 
A third Kind of Goods proceed from fome certain 
Actions, either by the Pleaſure of the Legiſlator, or 
by the Covenant and Agreement of Men ; of which 
the former are call'd, f i, Rewards, or arbi- 
trary Returns, the latter more properly Wagen. In 
the fame Manner may Evils be divided. Some of 
them follow the very Nature and Condition of Men, 


© Proterp. Chap. xiii. 


5 d uri pid. 
ft Orat. Xii. ad 6 4 


* Add. Solden, ibid. 
uchus's Laws in Diodor. Sic. Lib. xii. 


y a certain Truth, that nothing properly evil ſhall happen 
WW * Lib. vi. Chap. viii. b De. x. & G. Lib. i. Chap. viii. 
= a Jon. v. 1620, Se. e See Book vii. Chap IX, X. 
a Chap. ix. and Lib. vii. Chap. ix, x. n See the Form which introduceth 
„ Chap. xxi. | 
un TE 
Ad 5 4 1 Cicero's Words are, Eft quidem vera lex, rea ratio 
W officium j ubendo, vetando à fraude deterreat : que tamen 


r um ſolui hac lege poſſumms : 
2 alia Ethos 
gue erit-communis quaſi magiſter S gc omnium Deng, ille 
fe fugiet, ac naturam hominis aſperna 

* Tamblichus's Greek is, Ey n uv rd dap? 
E147 Tui Und Nd To r 


P. 41. and Cicero has tranſlated 


meque oft quarendus explanator, aut interpres ejus a 
c ; ſed & omnes gentes, & omni tempore, una lex, 
legis hujus inventor, diſceptator, lator : 
ur; argue hoc ipſo luet maximas pœnas, etiamſi cetera ſupplicia, que futantur, effugerit 

ei And, Om ut ga- > vp & ge. vat! sHv Ca 1 x 
9 Theſe very Words Plato, alſo, makes Socrates to ſpeak, 
» Tuſe. Queſt. Lib. i. Chap. xli. Euripedes's Words alſo are, 

en, Ai Seppeiv yore re f 

Efes THAG 39 of & iοννοαπννπννν fir 

Ol A , m mpurgo', r' bvareatony hy. 
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» nature congruent, diffuſa in omnes, conſtans, ſempiterna, que wocet ad 


neque probos fruſtra jubet, aut wetat ; nec improbos jubendo aut vetands 
movet. Huic legi nec abrogari fas eft ; nec derogari ex bac aliguid licet ; . Pans 7 


negue tota abrogari potef Nec vero aut per ſenatum, aut 


tus. Nec enim alia lex Rome, alia 
ſempiterna, & immutabilis continebit ; unuſ- 


cui gui non parebit, ipſe 
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at the End of his Apology, 
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(if we abſtract the firſt Cauſe and Original of that 
Condition) or they happen without the particular 
Default of him who ſuffers them. Which we may, 
in a juſt Senſe, call fatal Evils, oppoſing the 
Word Fate, not to the divine Diſpoſal, but to the 
pon Faultineſs of the Perſon on whom theſe 

vils light. Others do, by natural Conſequence 
and Connexion, proceed from Sins; which are by 
ſome Authors term'd natural Puniſhments. Laſtly, 
others there are which ariſe from Sins, by the pecu- 
culiar Determination and Diſpoſal of the Legiſlator 
beyond the Manner of natural Effects: In which 
the Quality, the Manner, the Place and Time of 
the Evil depend on the Legiſlator's free Pleaſure, 
And theſe are what we would properly call Puniſp- 
ments, or (in a looſer Senſe of the Word) arbitrary 
Puniſhments. 

Thus much being premis'd, we proceed to re- 
mark, that altho' the omnipotent Creator might, by 
virtue of his Sovereign Right, have requir'd our 
Obedience, without making any good Fruit pro- 
ceed thence to our own Advantage; yet it hath 
pleas'd his infinite Goodnels, ſo to order and conſti- 
rute the Nature of Things, and of Mankind, that 
by a kind of natural Connexion ſome Goods ſhould 
attend the Obſervance, and ſome Evils the Tranſ- 
greſſion of Nature's Laws. Thus a conſtant Obe- 
dience is follow'd by Serenity and Security of 
Conſcience, join'd with a good and certain Aſſu- 


a See Archbiſhop Tillotſon's 3875 Sermon, Folio, page 451, &c. 
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rance; by a good Frame and a ſettled Tranquility 
of Mind * ; by the Preſervation of the Body from 
many Evils, not fatal : Beſides an infinite Number 
of Advantages, which may be obtain'd by the my. 
tual Benevolence and good Offices of other Men b : 
On the other hand, from the Violation of the ſam, 
Laws ariſe, by a natural Connexion, Diſquiet f 
Conſcience, Diſturbance and Degeneracy of Ming 
Deſtruction of the Body, and numberleſs Evilz 
which may be occaſion'd by the withdrawing of 
other Mens Aſſiſtance, or by the Violence of their 
provok'd Revenge ©, 

Now altho' theſe Rewards, and theſe Puniſh. 
ments, are by ſome imagin'd not to proceed with 
Certainty enough from good and evil Actions; he. 
cauſe many Perſons in Return for Benefits receive 
only Hatred, Envy, or Injury ; whilſt others, 
the contrary, do ſecurely enjoy the Fruits of their 
Wickedneſs, without Moleſtation or Puniſhment, 
whence we cannot be infallibly afſur'd before-hand 
that our good Deeds will be equaliy repaid by cthe- 
Men, (tho the Fruit which ariſes in our/elves from 
ſuch honeſt Practices is not capable of Hindrance or 
of Interruption) yet thus much is beyond Difpute, 
that more Advantages moſt ſurely and certainly ſol. 
low from good and juſt Proceedings, than we can in 
Reaſon expect from the oppoſite Vices . And al. 
tho? the whole Train of thoſe Goods do not attend 


on ſuch a conſcientious Behaviour, as in the Nature 


See, likewiſe, pag. 51 and 74, &c. b Seneca de Iri, 


Lib. ii. Chap. xiii. calls the unmov'd Tranquility 4 a happy Mind, A great Reward. Idem Ibid. The Way to Happineſs is plain 
and eaſy. For what can be more comfortable to the Mind than Calmneſs? What more troubleſome than Paſſion? What more a. 


Reſt than Clemency? What ſo full of Buſineſs as Cruelty? Modeſty and Chaſtity enjey a perfect Leiſure, whil, is ever tird 
with laborious Purſuits. Ta ata 4 — 2 of D 4 — and. * l. Ce, Tran, but V. — E chargeable 
to be kept. Add. de Ira, Lib. ii. Chap. xxx. & ut. and Lib. iii. Chap. v, xxvi. See the Story of Hercules, at the two Mays, in 
Xenoph. Apomnem. Lib. ii. Prev. viii. 19. x. 9. xi. 3, 5, 10, 18, 19, 25. © Marcus Antonin. Lib. x. $.4. He that 
as unjuſtly really injures himſelf by his Wickedneſs. "Tis a Saying of Tully, ad Attic. Lib. ix. Ep. xii. on a profligate Wretch, 
Ulciſcentur illum mores ſui, His own Practices will be reveng'd upon him. See Prov. v. 9, 10, 11. vi. 33, 34, 35- Xii. 31, 
xiv. 14, 32, 34. vii. 13. xix. 29. xx. 1. xxii. 5. xxiii. 22, Cc. 4 See Prov. xi. 31. Vid. Jecrat. De -Permuts- 
tione, p. 570. 


— 


XXI. It is certain, (ſays Montaigne] I know not how to expreſs the Satisfaction that we enjoy in ourſelves by well. 
* doing, nor the generous Bravery that accompanies a good Conſcience. A Soul couragiouſly vicious may provide for its Secu- 
„ rity at all Adventures, but it can't have the Pleaſure and Satisfaction. *Tis none of the leaſt Comforts, ae it finds itſelf free 
from the Infection of a corrupt Age, and can ſay in itſelf, If any Man could look into my Breaſt, he ſhould not find me guilty 
of troubling or ruining any Man, neither of Revenge, nor Envy, nor Breach of the publick Laws, nor of Innovation, nor 
“ Diſturbance, nor ill Language; and tho' the Licentiouſneſs of the Time allows and inſtructs, yet I have not put my Hands 

to the Goods or Purſe of any Man, nor eat of any Man's Bread but my own, either in War or Peace, nor made uſe of any 
* Man's Labour without Wages. Theſe Teftimonies of Conſcience are pleaſing, and 'tis our Benefit that this Comfort is natural, 
and the only Recompence which never fails. To expect the Reward of virtuous Actions from the Commendation of Men, is 
an uncertain and troubleſome Foundation.” E/ays, Lib. iii. Chap. ii. p. 596. 

4 Seneca's Words are, Quos tantum premium expectat Felicis animi immota tranquilitas Nec, ut gquibuſdon 
diftum eft, arduum in virtutes & aſperum iter eft ; plano adeuntur. Non vane wobis auctor rei venios Facilis eft ad beatam vitan 
via, inite modo bonis auſpiciis, ipfiſſue diis bene juvantibuss Multo difficilius eft, facere iſta que facitis Quid enim gaiete otiou 
eft animi, quid ird laborofius ? quid clementiã remiſſius, quid crudelitate negotiofius * Vacat pudicitia, libido accupatiſſima eft ; an. 
nium denique virtutum tutela facilior e, vitia magno coluntur. We may add to this Montaigne's Meditation, Ehay, Lib. i Chap. 
xXxv. © Virtue is not, as the Schoolmen repreſent her, placed on the Top of a ſteep Mountain, rough, and inacceſiible. They 
«© who have approached her, on the contrary, find her ſeated in a fine fertile and pleaſant Plain, from whence ſhe beholds all 
Things below her; and if we labour to find her, our Way lies through ſhady and green Roads, ſweet, flouriſhing, and ples 
ſant; of an eaſy and ſmooth Aſcent, like that of the celeſtial Arch. The Price and Excellency of true Virtue conſiſts in 
the Eaſe, Pleaſure, and Profit of the Practice. The Difficulty is ſo little, that an Infant may exerciſe it as well as a Man, 
and the Simple as well as the Wiſe. The Rule is its chief Inſtrument, and not Force. Socrates, her firſt Favourite, willingy 
* left his Buſineſs to | wp along in Eaſe and Innocency in her Paths. She is the nurſing Mother of all human Pleaſures, by ren- 
* dcring them 2 ; the purifies and refines them, by moderating them keeps us in Breath and Appetite. By retrenching tko# 
*« ſhe refuſes, ſhe makes us more eager of what ſhe allows us, and ſhe allows us all Things that are ſuitable to our Nature pler- 
« tifully, to Satiety, at leaſt, if not to Wearineſs, like an indulgent Mother, unleſs we will ſay that a Regimen of Sobriety and 
«« Temperance is an Enemy to Pleaſure, If a common Fortune befals it, ſhe can make her Eſcape, or paſs through it, 
make another, not leſs fleeting and tranſitory. She knows how to be rich and powerful, and lie in Beds of Roſes. She 
* loves Life, Beauty, Fame, and Health; but her peculiar Office is to teach us to uſe theſe Goods regularly, and to know ho 
% to loſe them _ an Office more noble than ſeyere, without which the whole Courſe of our Lives is unſocial, turbulent, 
and deformed, and may be juſtly call'd full of Rocks, Thickets, and Monſters.“ See alſo Mar: Antonin. Lib v. 5 9. 

That is not Vice, really Vice, which offends not, and in a true Judgment does not accuſe. For there is ſuch an apparent 
** Deformity and Inconvenience in it, that they ſpeak with Reaſon who ſay, that it is principally produced by Stupidity and Ig. 
„ norance, ſo hard is it to know it, and not hate it. Malice ſucks up the teſt Part of its own' Venom, and is poiſon'd with 
« it. Vice leaves an Ulcer in the Fleſh, and Repentance in the Soul, which always frets itſelf ; for tho“ Reaſon extinguilkes : 
© moſt all other Griefs and Sorrows, yet it begets Repentance, which is ſo much the more grievous, becauſe it is bred within, 
as the Cold and Heat in Fevers is always more ſharp than that which outwardly affects Montaigne, Lib iii Chap ii 
could not forbear copying out theſe fine Thoughts, of which Seneca, alſo, hath one, Epift. Ixxxi. QDuemagdmidurm Attalus nge 41 
cere ſolebat, Malitia ipſa maximam partemwveneni ſui bibit. . 
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they were ey do > yet = have a 
i \biliry that many of them will not diſappoint 
8 we ſhall obtain a greater Share 


chan we could have hop'd for from a Courſe of 


7 Diſhoneſty and Wickedneſs. And ſo, by this 


provide much better for our own Secu- 
> have much fairer Grounds to hope that 
4 in their Turn, be alike ready to pro- 
Intereſts and Concerns, than if, laying 


own private Advantage; and 
than if, by the Exerciſe of 


Thing towards our 


5 own Gains and Profits out of the Loſſes of other 
way of reckoning therefore it ap- 
rs, that the Value of that Reward which will 
ood Action, doth, all Things 
T rightly conſider'd, exceed the Gain of the oppoſite 
illegal Practice. 8 
| We deſire it ſhould be well obſerv'd, that whilſt 
WE we are here creating about the natural Effects of 
good and evil Actions, we do not by any Means 
& rcckon amongſt theſe Effects thoſe kind of Goods 


ZE which we but now rank'd in the firſt Claſs, and 
which our own Prudence and Induſt 


either can- 


not obtain, or cannot avoid. Such Things both 


. . may, and generally do happen alike to virtuous and 


co vicious 


Men. Thus a wicked Perſon may, by 
the Gift of Nature, poſſeſs a vigorous and a healthy 


4 Body, while perhaps a Man ot Honeſty and Piety 


labours under a weak and crazy Conſtitution. And 


"1 thus Death lays hold promiſcuouſly on the Juſt and 


on the Vile. But the only Goods we here allude to, 


po are ſuch as it is in the Power of human Reaſon to 


provide for us; and which do therefore, in ſome 
meaſure, depend upon our own Act. Now altho' 
ſome Part of thoſe Goods which we intend by the 
Obſervince of the Law of Nature to obtain from 


and on their Probity, and ſo is not abſolutely in 
our own Power; yet, for as much as in all Proba- 
bility, they have the ſame End and Deſign with 
ourſelves, we have, at leaſt, fair Reaſon to _ for, 
and to expect ſuch good Uſage and Retribution 
from them, tho* we cannot give ourſelves an infal- 
lible Aſſurance of it, before it comes. Scarce any 


1 Cray. III. Of the Law of Nature in general. 


other Men, has a Dependance on their Kindneſs, 
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Man hath met with ſo many Enemies in the World, 
as not to own himſelf indebted to ſome Benefactors. 
And we ſee that the Evils which Men procure to 
one another, have never been able to prevail to the 
utter Ruin and Deſtruction of human Race: Which 
is a plain Evidence, that good Actions have oftner 
attain'd their juſt End and Reward, than they have 
fail'd, and been diſappointed of it. On the other 
ſide, altho* a Perſon who neglects or diſobeys the 
Law of Nature, may ſometimes, by an unac- 
countable Concourſe of external Cauſes, receive a 
whole Flood of Goods and Benefits from other Men; 
yet becauſe, in this Caſe, thoſe Effects are, with 
regard to him, meerly contingent, and do very ſel- 
dom fall out in ſuch a Manner, we may conclude, 
that Nature and Reaſon did not preſcribe, much 
leſs command, the Means by which he attain'd, only 
caſually, to ſuch an End. Reaſon, on the con- 
trary, moſt clearly ſhews us, that we take a much 
more probable Way to Happineſs, by acting on a 
ſettled Deſign, and by applying the beſt Means we 
can to the gaining of our Purpoſe, than if we ſhould 
throw aſide all Counſel and Forecaſt, and permit 
ourſelves to be driven at random by the blind Gui- 
dance of Chance. But this Point is indeed as clear 
as any Thing in Nature, and hath been made out 
to full Advantage by Dr. Cumberland. 

There remains therefore only this Queſtion far- 
ther, whether or no beſides the natural Effects of 
evil Actions, and beſides thoſe which ariſe from the 
Sanction of Civil Laws, there are ſtill others in re- 
ſerve, appointed by Go p's free Pleaſure, and to be 
* inflicted by virtue of his Sovereign Prerogative ; 
or whether Go p hath not added to the Sanction of 
the Laws of Nature ſome arbitrary Puniſhment : 
Eſpecially ſince it is apparent, that the natural Con- 
ſequences and Effects of evil Actions are frequently 
interrupted, and that the Wickedneſs of many Men 
ſeems to turn to their Gain and Advantage. Now 
what the Scripture hath declar'd in this Matter, is 
plain, and beyond all Diſpute. But waving that 
Authority, the affirmative Side of the Queſtion 
may be defended from ſeveral Conſiderations: As 
from that moſt antient and moſt univerſal Tradi- 


tion, concerning a certain revenging Divinity :, and 


the Pains after Death. Of which Opinion we have 
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* any one can be perſuaded, that they who apply themſelves conſtantly to Piety and 
„ happy than the Wicked, and don't promiſe themſelves more Advantages both from G o Þ and Man. As for me, 
that only good Men enjoy moſt plentifully what is worth ſeeking ; and Sinners, 
* Intereſts. For whoever prefers Injuſtice before Juſtice, and ſuppoſes his chief Ha 
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Which is thus Engliſned, I wonder that 
Juſtice ſhould think themſelves more un- 
I believe, 
on the contrary, know not their own true 
ppineſs to conſiſt in extorting other Mens 


, 


em 


Goods from them, is, in my Judgment, like the Beaſts that bite at an Hook, who are pleas'd at firſt with the Sweetneſs of 


« the Bait, but ſoon after find themſelves embroiled in v 
“ ſelves to Piety and Juſtice, are not onl 
* happy. I own, this does not always happen, but 
* wherein we can't infallibly foreſee the Succeſs, 
But nothing is more unreaſonable than their Opinion, 
Nature of the Gods than Injuſtice ; and yet imagine, 
* thoſe who I 


* Our Author expreſſes him 


BUS GUBERNABANTUR, 
Chap. xxvi. 

3 Which was call'd Nemeſis, 
were unpuniſh'd upon Ear 
Marcellin. B. xiv. Chap. ii. 


Experience verifies it to be true for the moſt part. 
a wiſe Man will chuſe that Side which commonly proves moſt ad vantagious. 


who believing that Juſtice is ſomething ſine and more agreeable to the 
that they who a 


. themſelves - to the latter.” See Mr. Wollaſton's Re 
elf thus; Manu velut Regia exercendi ; 

Pomponius, ſpeaking of the firſt Roman Kings, who diſpens'd Law to eve 
Law ; Et quidem initio civitatis noftre populus fine lege certd, fine jure certo 
Digeſt. Lib. I. Tit. ii. De Origine Juris, &c. Leg. ii. f. 1. 


{or Az] or Celeſtial Juſtice, and was thought to have the Care of pun 
; either thro' Negligence, or thro" want of Power; there is a fine Deſcription of her in Ammian, 


. ery great Troubles. But, on the other hand, they that apply them- 
in Safety for the preſent, but meet with 4 FR 20m 


agreeable Hopes, that all their Life ſhall be 


Now in all Things 


ply themſelves to the firſt, ſhall be more unhappy than 

eligion of Nature delineated. 

in which he alludes to an Expreſſion of the Reman Lawyer 
ry one as they thought fit, becanſe they had no written 

primum agere inſtituit, onniaque Manu a REP OI- 


See Tacitus $ Annals, Lib. iii. 
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two fair Inſtances in the Caſes of Jonas and of St. 
Paul, (Jonas i. 7. As xxviii. 1. Sc.) for there 
being no natural Connexion and Conſequence, either 
between 7onas's Crime and the Tempeſt, or between 
the Fact of Murther and the biting of the Viper, the 
People who were preſent at both Accidents, imme- 
diately ſuppos'd that Go Dp Almighty did thus ex- 
traordinarily interpoſe his Hand to puniſh ſome hei- 
nous Wickedneſs 2. Moreover, it being moſt cer- 
tain, that it is the divine Pleaſure thoſe Laws 
ſhould be obey'd; and not leſs manifeſt, that the 
natural Effects of them may be (partly at leaſt) 
cluded ; it is highly probable, that Go bp will find 
ſome other Way of puniſhing ſuch Offenders ; eſpe- 
cially ſince the Gnawings of Conſcience, and the 
Want of Quiet and Security, which conſtantly at- 
tend evil Men, do not always riſe to ſuch an afflict- 
ing Degree, as to ſeem a ſufficient Plague and Pe- 
nalty for their Crimes db. But becauſe whatever Ar- 
guments we can alledge 4 priori, will not amount 
to a Demonſtration, but only to a high Probability; 
and becauſe this arbitrary Puniſhment preſuppoſes 
ſome poſitive Determination of the divine Will, 
which we can hardly come to the Knowledge of 
without a particular Revelation; and, ſince our In- 
duction and our Experience are at preſent imper- 
fect, we can ſcarce avoid confeſſing, that to thoſe 
who ſee only * by the Light of natural Reaſon, this 
Controverſy mult ſtill appear in ſome meaſure dark 
and obſcure. 

XXII. As to the Matter of the Law of Nature, 
Grotius obſerves ©, that many Things are referr*d to 
this Law not properly, but reductively, foraſmuch as 
the Law doth not oppoſe or forbid them. As thoſe 
Things are term'd Juſt, not only which are in 
flri& Juſtice due, but which Juſtice doth not con- 
tradict, (tho? it would be better to call ſuch Things 
permitted, than plainly juſt.) But perhaps this Di- 
ſtinction of Gretius might be more conveniently ap- 
plicd to thoſe Conſtitutions which, according to the 
particular State of Men, the Deſire of Peace and 


2a Add. Grot. De Veritate Rel. Chr. Lib. i. 5. 19, 20, 21, 22. Lib. ii. $.9. 


e Lib. i. Chap. i. $- 10. Note 3. 


Of the Law of Nature in general. 


tracts, 


Book Il. 


Tranquility hath, at any time, introduc . 
likewiſe, to the Actions undertaken in Conformi 
to ſuch Conſtitutions. For we ſhall often hear a, 
Lawyers debating ſuch Caſes as theſe, whether the 
Poſſeſſion of Things, whether Preſcription, Whether 
the making of Wills, and whether buying or fel 
do belong to the Law of Nature, or not. Whit? 
Doubts cannot eaſily be reſolv'd, unleſs we diſtin 
guiſh between thoſe Things which the Law of Na. 
ture determines, by commanding or forbiddi 
them ; and thoſe things which Men have been in 
duc'd to ordain for the neceſſary Promotion of 8. 
ciety *, the Liberty of doing which flows, imme 
diately, from this human Ordinance and Inſtitution. 
And then we ſay of theſe laſt Things, that they he. 
long to the Law of Nature by way of Reductin 
Thus the Dominion, or the Poſſeſſion of Thing, 
doth not immediately ſpring from Nature, nor can 
we alledge any direct and expreſs Precept for its In. 
troduction: Yet it may be faid, in ſome mea! 
to be enjoin'd by natural Law, in as much, as when 
Mankind began to multiply in the World, it wx 
requiſite to their peaceable Condition, that the pri. 
mitive Communion of Goods ſhould be laid aſide 
Thus Preſcription is not plainly commanded by the 
Law of Nature; yet, upon Suppoſition of Thingy 
being divided into diſtinct Proprieties, the Peace gf 
Mankind ſeems to favour it ; leſt, otherwiſe, the 
Titles to Things ſhould remain always in doubt. 
Thus, laſtly, Nature doth not poſitively enjoin us 
to make Wills, or to buy and ſell ; yet Proprieties 
being ſuppos'd, as in the former Caſe, it naturally 
follows, that a Perſon, at his Death, ſhall have the 
Power of diſpoſing of his own Goods; and that 
Men, vy the Intervention of Bargains : and Con. 
all be at Liberty to alienate ſuch Things a 
belong to themſelves, for the Procurement of thoſe 
which are in the Poſſeſſion of others. | 
Grotius farther obſerves on this Subject “, thut 
ſometimes by Abuſe thoſe Things are referr'd 00 
the Law of Nature, which Reaſon indeed ſhews us 


Add. Dr. Cumberlaad, Chap. v. F. 26, 


1 This is true; but not to leſſen the Efficacy of the Laws of Nature, ſo far as they are known by the e of Reaſon alone, 
let us add ſome Reflexions ; and, to this End, I think I can't do better, than to make uſe of the Words o 


a great Philoſopher 


of this Age, whom I have already quoted in ſeveral Places, who thus ſpeaks ; © The Rewards and Puniſhments of another 
„Life, which Go Þ has eſtabliſhed, to give greater Force to his Laws, are of Importance ſufficient to determine our Choice 
« concerning all the good or evil Things of this Life, when we conſider the Happineſs or Miſery to come as poſſible, of which 
„none can doubt. hoever, I ſay, agrees that an excellent and infinite Felicity is a poſſible Conſequence of a good Life 
« which he hath lived here upon Earth, and an oppoſite State a poſſible Recompence of an irregular Life, ſuch a Man muſt ne- 
« ceſſarily own that he judges amiſs, if he concludes from thence, that a good Life, joined with a certain Aſſurance of eternal 
% Felicity which he may attain, is not preferable to a wicked Life, accompanied with the Fear of ſuch horrible Miſery, into 
« which it is poſſible the wicked Man ſhall one Day fall, and where nothing can be his Comfort, but the terrible and uncertain 
« Hopes of being annihilated. All this is very evident, ſeeing good Men have nothing to receive in this World but Evil, and 
«« Sinners are in a perpetual Felicity; which yet often happens otherwiſe, inſomuch as Sinners have no great Reaſon to boaſt 
« of their Eſtate, in —— to the good Things that they actually enjoy; or rather, if we conſider all Things well, they have, 
„I believe, the worſt Part, even in this Life ; but when we put infinite Happineſs into the Balance with infinite Miſery, if 
«« the worſt happen to a good Man, which is, that he is miſtaken, itis the greateſt Advantage that the Sinner can have ; but, if 
« the contrary happen, what Man would run the hazard, if he be a Perſon of any Thought? Who, I ſay, will be ſo much a 
Fool, as to expoſe himſelf to the danger of being poſſibly infinitely miſerable, whereas he can get nothing by it but a pute 
% Negative, if he eſcapes the Danger? But, on the contrary, the good Man hazards a Negative only againit an infinite Hap- 
« pineſs, which he ſhall attain, if his E tions ſucceed. If his ops be well grounded, he is eternally happy ; and, if he be 
« miſtaken, he is not unhappy, becauſe he'll be ſenſible of nothing. But, on the other fide, if the Sinner judges rightly, he 
« not happy; but, if he be miſtaken, he is eternally miſerable. Is not this one of the moſt viſible Irregularities of Thought 
« that an Man can fall into, not to ſee, at the firſt Sight. which Side ought to be preferred in this Controverſy ?'* Mr. Lock?'s 
Philoſ. Efſay upon Human Underſtanding, Lib. ii. Chap. xxi. $. 70. This is the Reſult of almoſt all Mr. Paſca/'s Reaſonings in 
his Meditations, Chap. vii. The Reader alſo would do well to conſult Mr. Clerc's Pneumatology, Chap. ix. F. 2, 9. to the End 
of the Chapter ; and Mr. Bruyere's Characters, or Manners of the Age, in his Chapter of Wits, Page 560, Ac. See, alſo, a Pal- 
ſage out of Arnobius, quoted above, Lib. i. Chap. iii. F. 7. Note 5. And the deceas'd Mr. Mollaſton's Religion of Nature deli 
neated, two or three Pages before the End. 

F. XxX11. * There are two Sorts of Duties preſcribed by the Law of Nature, taken in its full Extent ; the one flowing from 
the natural and primitive Conſtitution of Man immediately, and the other ſuppoſing human Eſtabliſhment. "Theſe laſt are but 
the Conſequence of the former, or a ſuitable Application of the general Rules of the Law of Nature to the private Condition, 
and diverſe Circumſtances of every one. See F. 15. above, Note 5. and the laſt Paragraph of this Chapter. We may obſerve 
the ſame in all the Duties, of which this Author treats. 3 

It appears by theſe Inſtances, that the Senſe in which our Author explains the Diſtinction of Grotius, is confin'd to tho!: 
Things which belong to the natural Law; becauſe this Law, by permitting, authorizes us to do them, and that without Preju* 


dice to what it preſcribes or forbids poſitively. See Lib. i. Chap. vi. $. 15. Note 2. preceding. 
4 See above, Lib. i, Chap. ii. 5. 8. Note 5. 
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f i I ; F to be honeſt, and better than their Oppoſites, tho 

| . they are not Pro 

"IN 145 uncommon 

1 A F 3 as, f 2 

8 12 of his Right, not being compelPd by 
p: | ity. er . 

3 =_ Epiſtle to the Corinthians, Chap. vi. ver. 12. 
F Chap. vii. ver. 38. Chap. x. ver. 23. 


perly matter of Debt and ſtrict 
hich kind are many high and 
Acts of Liberality, of Mercy and Cle- 
likewiſe, whenever a Man recedes from 


Theſe Matters St. Paul illuſtrates in his 


Socrates b, when a raſcally Fellow had offer*d 


. 3% Injury, would not complain of it to the 

3 3 bot N it (as he ſaid) no more than 
irt an Aſs bad kick'd him. And Cato“, as Seneca 
eells us, when he receiv'd a Blow in the Face, was 
b far from reſenting the Affront, and from deſiring 
Sitisfaction, that he would not venture ſo far as to 


forgive it, but denied that any ſuch thing had been 


one; thinking it better not to acknowledge the 
Fact, than to proſecute it. 


XXIII. There is ſtill one Queſtion behind, 


1 which requires our Determination : Whether or no 
WE there be any ſuch thing as a particular and poſitive 
La of Nations, contradiſtin& to the Law of Na- 
TE re? Learned Men are not come to any 
Agreement in this Point: Many aſſert the Law of 
= Nature and of Nations to be the very ſame Thing, 
W differing no otherwiſe than in external Denomina- 


tion. Thus Mr. Hobbes d divides natural Law, in- 
to the natural Lato of Men, and the natural Law of 
States, commonly called the Law of Nations. He 
obſerves, That the Precepts of both are the ſame : But 


4 | that fora/much as Slates, when they are once inſtitu- 
tied, aſſume the perſonal Proprieties of Men; hence it 


comes to paſs, that what, ſpeaking of the Duty of par- 
ticular Men, we call the Law of Nature, the ſame 
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we term the Law of Nations, toben we apply | it 10 
whole States, Nations, or People . This Opinion 
we, for our part, readily ſubſcribe to : Nor do we 
conceive, that there is any other voluntary or paſi- 
tive Law of Nations, properly inveſted with a true 
and legal Force, and obliging as the Ordinance * of 
a ſuperior Power *. And thus we do not really dif- 
fer in Judgment from thoſe, who are more inclin'd 
to call that the Law of Nature, which conſiſts in a 
Conformity to rational Nature, and that the Law 
of Nations, which flows from the Conſideration of 
human Indigence, the Relief of which ſeems to be 
the main End and Deſign of Society. For we, as 
well as they, deny that there is any poſitive Law 
of Nations proceeding from a Superior. And, what- 
ever is deducible from Reflections on the Indigence 
of human Nature, we refer immediately to natural 
Law; only we were unwilling to define and ex- 

lain this natural Law by a Conformity to rational 

ature 3 becauſe, by this Means, we ſhould eſtabliſh 
Reaſon for the Rule and Meaſure of itſelf ; and fo 


this way of demonſtrating Nature's Laws would 


run round in a Circle. 

Moſt of thoſe Matters, which by the Civilians 
and others are referr'd to the Law of Nations, as 
the Ways of acquiring Things, the Buſineſs of Con- 
tracts, Sc. do indeed belong either to the Law of 
Nature, or to the civil Laws of thoſe Countries 
where they are obſerv'd : Many People and States 
agreeing in ſuch Points, which otherwiſe do not 
depend on the univerſal Reaſon of Mankind. Now 
it is not proper, or fair, to conſtitute theſe as a 
peculiar and diſtin& Species of Law; inaſmuch as 
the Reaſon why ſuch Conſtitutions are common to 
many Nations, doth not ariſe from any mutual Co- 


* So Ulpian, (Lib. iv. f. 1. D. de alien. jud. mut. cauſ) The Prætor doth not diſapprove of his Proceeding, who choſe rather to 
boſe his Right, than to engage in long Suits and Contentions. This Averfion to Strife doth by no means deſerve Reproof. 
v See Plutarch of the Education of Children, p. 10. C. Ed. Week. 


© De Irs, Lib. ii. Chap. xxxii, &c. de Conflant. Sapientis, Chap. xiv. 


4 De Cive, Chap. xiv. 4, 5. 


e Add. Boecler. in Grot. Lib. i. Chap. i. 5. 14. and in Lib. ii. Chap. iv. F. g. 


* — 


* 


XxxIII. * It is probably from this Diſtinction of the Law of Nations from the natural Law, that we are accuſtomed to 
judge otherwiſe of the Actions of Princes, or Commonwealths, than of private Perſons, as. Mr. Bernard has obſerved in re- 
ting Mr. Buddeus's Words, as a good and ſmart Notion, in his Elemer. hiloſoph. Pra. Page 236. I ſhall give you them in 
the Extract made of them in the News of the Republ. of Letters, March 1704. © If one private Perſon offends another with- 
out Cauſe, we call that Action [juſtice ; but if one Prince encroaches upon another without Cauſe, by invading his Domi- 
% nions, by robbing his Subjects, and plundering his Towns and Provinces, it is called War, and '"twere too much Boldneſs to 
« call it wnjuſf. To break Bargains made and agreed on, is a Crime between one Man and another: But 1 Princes, to 
7 


* break the moſt ſolemn Alliance, is Prudence, i. e. the Art of Governing. *Tis true, they always alledge 
** Pretences, but they matter not whether they are believed juſt or unjuſt. Be they called Cheats, Frau „Lies, 
«« dealings, Rapine, Theft, or the like Crimes, which are abhorred in the A to 

« leaſt excuſe them, if a Prince or a whole Nation commits them.“ 


me plauſible 


ouble- 
rt, all the World will commend, or at 


This Reaſon is demonſtrative to 2 that there is no Law of Nations, (ſuch as that in queſtion) which is diſtinct from 


the natural Law ; and yet, neverthe 
that all Nations, or the 


Now the firſt of theſe never 34 whey and, according to all A 


only an Agreement, which, by 


eſs, has an obligatory Force, whether Men will or will not ſubmit to it. If it be ſaid 
greateſt Part, have engag'd to obſerve the Rules of this Law, they have done it expreſsly or tacitly. 

ppearances, never will: But, ſuppoſing it ſhould, it would be 
irtue of the Law of Nature, would bind Men not as a Law, but like all other Treaties, whoſe 
Duration depends upon the Circumſtances of Time, Place, Perſons, Sc. As to the tacit Conſent, it could never x 
here, ſo as to produce a real Engagement. Becauſe many Nations have, for a Time, acted in Concert, with 
and ſuch Affairs, it no way follows, that by that they laid themſelves under a Neceſſity of acting 


take place 


rd to ſuch 
in the ſame — for the fu- 


ture. The Moment they think it proper, they oa all in general, or every Man in particular, alter their Behaviour in the 
n 


manner as ſhall a r moſt for their Advantage. 


a word, this Point depends ſolely on Cuſtom, whi 4 
thing obligatory 1n itſelf. If, between Members of the ſame State, os 2 * acqu uſtom, which, we know, has no 


receives that Power, from the clear, tho' tacit Will of a Superior. See what I have 
Note 5. But all Men being naturally equal, even tho” they ſho | 
fon, he, tho' alone, might refuſe to ſubmit. Indeed when Cuſtom has eſtabliſh'd a Thing, for 

Nations, it is imprudent not to conform to it : But even then our Oppoſition is only a Breach of 
cy, Politeneſs, or, in a word, ſome other Virtue, whoſe Obligation is imperfeQ, and to the 
Right to conſtrain us. It is, alſo, certain, that the Moment an Uſage is introduc'd between 
what Manner, or for whatever Reaſon it will) each of them is mutually and reaſonably ſuppos'd to con 


uires the Force of a Law, it is becauſe it 


aid upon Grotius, Lib. ii. Cap. iv. 5. 5. 


uld all agree to eſtabliſh certain Rules, excepting one ſingle Per- 


ood Reaſons, between ſeveral 
Prudence, Humanity, Decen- 
Exerciſe of which no Man has a 
correſponding Nations, (let it be in 
ent to it, if it has not 


ublickly declar'd to the contrary. This, tho' great, is all the Effect flowing from Affairs which relate to the Law of Nations. 


he Queſtion is then to bring good Proof for this Cuſtom, which is not ſo ea 
this confirm'd in my Notes upon Grotius, as, alſo, in thoſe I have added to the 
Suge competent des Ambaſſadeurs, &c. To conclude; Since M. Pu 


y as People imagine. The Reader will find all 
reatiſe of the illuſtrious M. de Byncher/hoek Du 


uftngorf has rejected the Law of Nations in the preceding Senſe, 


e has been follow'd by all thoſe who have ſtudied this Subject with proper Care, and without Prejudice. See Mr. 7 itius's 


Obſervations on Pufendorf, x1. Num. i. Mr. Buddeus's Elemen. Phil. Prat. 5. 206, 207. as, alſo, a 
© 


Sc. in Tom. I. of the Comment. & Opu 


mit and require him. In this he has done very well. 


iſcourſe de Lytro, F. t, 2, 


of Mr. Hertius. The ſecond of theſe Authors had Occaſion to obſerve, after he had 


treated of the Law of Nature, the Application that People might make of it one to another, ſo far at leaſt as the thing would per- 
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venant or Obligation, but is wholly to be attribu- 
ted to the particular Pleaſure of the feveral Legiſla- 
tors, who, by Accident, agreed in theſe Ordinances, 
without the leaſt Regard to cach other. And 
therefore this kind of Cuſtoms and Decrees may be, 
and frequently are, alter'd by one People, or King- 
dom, without adviſing with their Neighbours. 

Nor is Feldeniugs Diſtinction to be deſpis'd, 
who, in his Obſervations on Grotias *, tells us, that 
the Roman Lawyers, by the Law of Nations *, un- 
derſtood the Power and Liberty which Strangers 
and Foreigners were allow'd in tranſacting Matters 
in the Roman State; and by the Civil Law, that 
which was proper to the Citizens only, all Foreign- 
ers being excluded from its Benefit, That, on this 
Account , Wills and Marriages were ſaid to be of 
the Civil Law, and Contratts or Bargains, of the 
Law of Nations; becauſe the former were reſtrain'd 
to the Citizens, whereas Strangers were admitted 
to a Share and Right in the latter, 

Many Authors-do farther rank, under the Title 
of the Law of Nations, ſeveral Cuſtoms, mutually 
obſerv'd by tacit Conſent, amongſt moſt People 
pretending to Civility, eſpecially in the Affairs and 
Tranſactions of War. For after that the moſt po- 
liſh'd Parts of the World came to eſteem martial 
Glory as the greateſt of human Honours, and to 
think that a Man had no ſuch fair Way of ſhewing 
his Excellency beyond others, as by being able, 'by 
his Boldneſs and his Sagacity, to deſtroy many of 
his Fellows ; upon which Account there perpetually 
aroſe either unneceſſary, or unjuſt Contentions; for 
fear great Captains, if they us'd the full Liberty of 
a juſt War, ſhould bring too much Envy on their 
Power, and expoſe themſelves to general Hatred: 
Many Nations found it convenient to temper the 
vigorous Fierceneſs of hoſtile Proceedings, by a 
Shew of Clemency and of Magnanimity. Hence 
aroſe the Cuſtoms of exempting certain Things and 
Perſons from martial Violence; the particular Man- 
ners of hurting Enemies to ſuch Degrees, of treat- 


„Lib. ii. Chap. ii. 5. 20. and Chap. viii. f. 1. 


ing Captives, and the like. Machiavel in his 
Prince, Chap, ii. relates one Practice of this N 

ture, which I queſtion whether it were worthy 1 
the Name and the Profeſſion of Soldiers; he fh 

it was firſt introduc'd by Alberigo de Como of þ, 
magna, and kept up in the Halian Wars of the 1g 
Age, chiefly by the foreign and mercenary Troops. 
The oppoſite Generals endeavour'd, with all poſſi 
ble Induſtry, to rid themſtlves and their Soldier 
of all Trouble and Fear; and their Way was, þ 


But altho* theſe Cuſtoms ſeem to include ſors 
kind of Obligation ariſing from tacit Conſent ; yer 
if one, who is engag d in a lawful War, ſhall neg. 
lect them, and profeſs that he will not be bound by 
ſuch Reſtraints ; provided what is contrary to them 


may be rightly done according to the Law of Na. ; 


ture; he is guilty of no other Sin, but a fort of 
Unſkilfulnefs, in not adjuſting his Proceedings to 
the nice Models of thoſe, who reckon War in the 
Number of the liberal Studies. As a Gladiator i; 
accus'd of Inexpertneſs, when he wounds his Antz 
goniſt otherwife than by the Rules of Art. Who- 


ever therefore wages War in a juſt Cauſe, may 
"Night theſe Formalicies at Pleafure, and govern 


o Arrian. in Indicii, Chap. xi. 


— 1 Y a F th a On 


— em. 


: This is not the preciſe Idea, or uniform Style of the Roman Lawyers. Some, by the Law of Nations, underſtand the Rules 
of Right common to all Men, and eſtabliſh'd between them agreeably to the Light of Reaſon, in- Contradiſtinction to the par- 
ticular Laws of each People: Omnes populi, qui legibus & moribus reguntur, partim ſuv propio, partim communi omnium hominun 
Jure utuntur. Nam quod quiſque populus i pſe 75 i jus conſtituit, id ipſius proprium civitatis eff : vocaturgae Jus Crvite, quaſi fo 

i Jus 


proprium ipſius civitatis. Quod vero natura 


s ratio inter omnes homines conſtituit, id apud omnes perægue caftoditity vocutur 


GENTIUM, uaſi quo jus omnes gentes utuntur. Digeſt. Lib. i. Tit. i. fig of & Ture, Ley. ix. Tribonian, according to 


his Cuſtom of confounding eve thing, adopts theſe Words unſeaſonably to his 


ed from the Law of Nature, ( 2 
comprehended both theſe under 


efinition of the Law of Nations, as diſtinguilt- 


ib. i. Tit. ii. $. 1.) for the Lawyer Cajus, who has left us Law the Ninth, juſt cited, 
e Name of the Law of Nations. But others diſtinguiſh'd them, as Uſpian does plainly in the 


firſt Law of the ſame Title ; for e that che Law of Nations, which agrees to Man as Man, in Oppoſition to that which 


agrees to him as an Animal, as has 
e Name of the Law of Nature: Uno modo [jus 


n obſerv'd in bb 3. Note 10. Others indeed included both the one and the other undet 
icitur] quum, id quod ſemper #quum ac Bonum eft, jus dicitar, ut oft Jus vu. 


TURALE. Altero modo, quod omnibus aut pluribus in quaque civitate utile e, ut eft Jus Civite. Ibid. Leg. xi. Hence it comes, 
that good Latin Authors call, without Diſtinction, the Law of Nature, 5 the Fat of Nations, whatever belongs to either: A 
Cicero does, where he ſays, That by the natural Eaw (i. e. the Law of Nations) a Man cannot benefit himſelf at another“ 
Expence : Negue vero hoc ſolum natura, id eſt, Jure Gentium. —Conftitutum eft, ut non liccat ſui commodi cauſa nocere alleri. De 
Offic. Lib. iii. Cap. v. p. 296. Edit. maj. See Grevius's Note upon this, and Mr. Hertin;'s Diſſertation De Litio, already 


quoted, See. 1. F. 5. 
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* The Roman Lawyers do not refer Marriage to the Civil Law, becanſe, according to them, it belongs not only to the 
Law of Nations, - but Law of Nature: Hinc [ex Jure Naturali] deſcendit maris atque fuminæ conjunctio, quam nos mat! ino in 
appellamus. Digeſt. Lib. i. Tit. i. Leg. 1. $. 3. They only fay, that to make a Marriage: contract valid, which is to have die 
Effect of the Civil Law, both the Perſons who are to be married muſt be Citizens of Rowe. *See Uber, Tit. v.'$: 3, 4. Sentth, 
de Beneficiis, Lib. iv. 35. Boeth. in Top. Cicer. Chap. iv. and the Notes of Mr: Schulting, on the Inftit. of Cajus, Lib. i. Lit.:, 
princip. Likewiſe, altho* a Vill, to make it valid, requires certain Formalities ; and Strangers can neither make a d Will 
nor inherit by a Will, (See Cod. Lib. vi. Tit. 24. and Dion. Gothofred. upon it) nevertheleſs, Hill; were reputed to be nom the 
Law of Nations, as appears from this, That a Soldier might make a Perſon condemned to Baniſhment, or condemned for all Þ! 
Life to the Mines or Quarries, his Heir, becauſe they, though they were not Roman Citizens, ſtill had a Right by the Lav of 
Nations. Ur funt in opus publicum 8 damnati, & in inſulam deportati, ut ta guldem, que juris eivilis ſunt, non habean 
, > vero juris gentium, habeant. igeſt Lib. Ivüi. Tit. 9. De Pens, Leg. . Ste '£i6. xxix. Tit. 1. De Teſameli⸗ 
Militis, . 13, F. 2. See, alſo, the Law of the wy > quoted, Lib. iv. Chap. x. F. 4. Note r. It muſt be own'd, howe' 
that 7 ribonian has not left us any Fragments clear, or ufficiently expreſs, to Kade the Notions of the ancient Lawyers upon th1s 
Subject, or whether they are uniform in their Opinions. Their ..uterpteters have as little been able to agree. See 7 heophilu* 
Paraphraſe on the Inſtitutes, Lib. i. Tit. ii. 5. 1. . 
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tion. Eſpecially ſince, as to 
depend on tacit Agreement, it 


b 5 ly by the Law of Nature: Unleſs 
Tos _ © m 2 his Intereſt to obſerve them, as 
5 Means to render the Enemies leſs ſevere towards 
1 imſelf and his Men. On the other hand, he who 


1 unjuſt Quarrel, if he punctually ful- 
rate Dar in the right, as to ap- 


3 heſe Niceties, is ſo 
1 with ſome kind of Temper and Mode- 
aq However, theſe Nu not * 88 
1 jtute any Law of an univeria iga- 
Pr any Reſtraints which 
ſeems reaſonable that 
Liberty of abſolving 


ither Party ſhould have the 
themſelves ber them, by making expreſs Declara- 


tion that they will be holden by them no longer, and 
chat they do not expect or require the Obſervance of 
cem from others. 
ca &iccs to be worn out by Time, or overcome by the 
IE Prevalence of contrary Cuſtom. Neither have * thoſe 
Men any good Reaſon of Complaint, who cenſure 


Hence we find many ſuch Pra- 


this Doctrine as a Notion by which the Security, the 


1 intereſt, and the Safety of Nations are robb'd of 


WW their ſureſt Guards and Defence. For the Inſurance 
of theſe Advantages and Bleſſings doth not conſiſt in 
BE thc Practice of ſuch mutual Favours, but in the due 
Obſervance of the Law of Nature, a much more 


4 E ſacred Support; and which, whilſt they enjoy, they 


have little need of inferior Methods of Protection. 
And ſure it ſhews much more Excellency and Worth 


in any Cuſtom, to derive it from the Law of Na- 
ture, than to eſtabliſh jt only on the Conſent of dif- 
gferent People. 


Amongſt the chief Heads of that voluntary Law 
of Nations which Grotius maintains, he reckons the 
Law * of Embaſſies, Now, as to this Point, it 1s 
our Opinion, that the Perfons of Ambaſſadors are 


Add. Marſelaer Legat. Lib. ii. Chap. xiii. 
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ſacred and inviolable, even amongſt Enemies, by 
the meer Law of Nature; provided they do not 
come purely as Spies, nor enter into any hoſtile 
Deſign againſt the Perſon to whom they are ſent; 
altho', in the ordinary Courſe of Buſineſs, and of 
Treaties, they prefer their Maſter's Intereſt to all 
others. For inaſmuch as ſuch Perſons are neceſſary 
for the procuring, the preſerving, or the ſtrengthen- 
ing of Peace by Leagues and Covenants z and ſince 
the Law of Nature enjoins us to embrace Peace by 
all honeſt Ways, it muſt, at the ſame time, be 
ſuppos'd to have provided for the Security of thoſe 
Men, without whoſe Intervention this good End 
cannot be qbtain'd a. To this Right of perſonal 
Safety is join'd another, of being exempted from 
the Juriſdiction. of the Sovereign to whom they are 
ſent ; at leaſt in all Matters relating to their Office. 
Since otherwiſe they would not have full Power and 
Liberty to promote their Maſter's Intereſt, with 
due Application and Vigor, were they oblig'd to 
give an Account of their Management to any Au- 
thority, beſides that which they repreſent. Other 
Privileges commonly attributed to Ambaſſadors, 
eſpecially to thoſe who reſide in Courts, not for the 
ſettling or the ſecuring of Peace, but chiefly for the 
diving into the Secrets and Policies of a State, theſe 
depend abſolutely on the Indulgence of the Prince 
who eniertains them; and therefore, if he ſees con- 
venient, he may deprive them of theſe Favours 
without the Breach of any Law, provided he will 
ſuffer his own Miniſters abroad to be treated in the 
ſame Manner. 

The * Right of Burial, which, according to Gro- 
tins, ſeems, likewiſe, to make a particular Head of 
the Lao of Nations, may be well referr'd to the 

common 


_ 


__ 


T Even in a State, where Cuſtoms, by the tacit Will of the Sovereign, have the Force of Law, we are not always indiſpenſi- 


bly oblig'd to conform ourſelves to them. This only takes place in thoſe things about which a Regulation is made either by 
ourſelves, or with the Conſent of others. Cuſtom then determines that to which we have agreed, even by that which is left un- 
decided. But this might have been order'd otherways, and Cuſtom left without any Effect. Hence, for Inſtance, in Caſes of 
Country, the Roman Lawyers ſo often add to the Rules introduced by Uſage, this formal Exception, Unleſs both Parties have 
otherways agreed, Nift aliter convenerit. | 

2 Samuel Rachelius is plainly meant here, as 1 to me by what Mr. Hertius ſays in the ſame Diſcourſe, F. 11. where he 
mentions a Diſcourſe, De Jure Gentium, of that Lawyer, who was Profeſſor at Kiel in the Province of Ho/ftein. 

3 See what is ſaid Note 1. F. 12. Chap. ix. Lib. viii. 

4 Though after Death, whatever Treatment the Body meets with, is all one to it; yet the Right of Sepulture is ſtill founded 
upon the Law of Humanity, and, in ſome meaſure, upon Juſtice itſelf. With * to the firſt Point, it is evidently ſhocking 
to leave the human Body to conſume in the Sun, or to be a Prey to wild Beaſts. This muſt be a frightſul Spectacle to the Living, 
if they are in the leaſt civiliz d, and produces an Infeftion prejudicial to Health. Thus the moſt indifferent People become 
oblig'd (were it for this Reaſon only) to bury the Dead, though no Friend or Relation ſhould be near to pay them the laſt 
Duty. But if the Friends or Relations are hinder'd from performing this Office, we certainly do them an Injury, and that a 
very ſenſible one. We by this means augment the Grief they feel, for the Loſs of a Perſon dear to them: We deprive them 
of the Conſolation of paying him what they not only regarded as a Duty, but an Honour, the Privation of which redounds up- 
on themſelves. It is upon this Footing the Matter has — regarded in all Ages, among the Nations reckon'd moſt barbarous; 
and upon this, robs & are founded the Laws which deprive thoſe, who have committed certain Crimes, of the Rights of Inter- 
ment: For by this they purpoſe as much to make every one careful of keeping their Friends and Relations from ſuch Crimes, as 
to intimidate themſelves from attempting them. But is there nothing in the Caſe here, which relates to the deceas'd Perſon ? 
May we not, in ſome reſpe&, violate Juſtice and Humanity with regard to him? Mr. Thoma fius (Jariſpr. div. Lib. iii. Cap. 10.) 
and ſeveral others who after him deny this, maintain, that the dead Perſon cannot feel the Injury done to his Remains. But to 
be truly hurt, or injur'd, it is not always neceſſary to be ſenſible of the Injuſtice done us, no more than to be in a Condition to 
revenge it. (See what is ſaid above, Lib. i. Cap. i. 5. 7. Note 4.) All the World is agreed, that an Injury may be done to an 
Infant yet unborn, and to a Lunatic; though the firſt has no Knowledge of what paſſes, and the other is inſenſible of the Preju- 
dice done him. But (ſay they) the dead Perſon is no more: for Reaſon alone is ignorant that the Soul ſubſiſts after the Body. 
To this I reply, That if Reaſon, without the Aid of Revelation, has no demonſrative Certainty on this Head, it has, at leaſt, 
no Proofs to the contrary. So that the Thing may be regarded, at leaſt, as poſſible; which is ſufficient in this Caſe, We are 
not ſure that a Child in the Womb will ever come to Life; and yet we do him a real Injury by ſtripping him before-hand, of 
what he may, one Day, come to enjoy. As the Injury, in this Caſe, is real, though it has no Effect with regard to the Object; 
ſo, in the Caſe before us, it has a kind of retroſpective Effect. It is juſt as if we had offer'd the Affront to the deceas'd before 
his Death, ſince, if he had foreſeen it, he muſt have been ſenſibly provok'd. Can we ſay (ſetting aſide the Immortality of the 
Soul) that thoſe who calumniate the Reputation of a dead Perſon, do not offend againſt Truth? And ſuppoſing (which is a 
thing inconſiſtent with the Idea of an omnipotent Being) ſuppoſing, I ſay, that this Perſon ſhould return into the World, has he 
_ a Right to complain, and Demand Reparation for the Injury? Theſe, in my Opinion, are plauſible Reaſons. But thoſe ta- 
A* from the Injury done to the Living are ſufficient, I think, to infer, that Burial maliciouſly denied, affords the Friends or 
motions of the Deceas'd a Juſt Cauſe for War ; and that the Laws of War do not extend ſo far, as to refuſe Interment to the 
— — of the Enemy. For this Refuſal has no Connection with the juſt Grounds of War, and can flow from no Principle but 
— arous Cruelty. Pato affirms, that it is vile Cowardice to treat the Body of an Enemy in an inhuman Manner; and that by 

oing ſo, we reſemble the Dogs who bite the Stones thrown at them, when they cannot get at the Perfon who threw them. 
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common Duties of Kindneſs and Humanity *. Nor 
are the other Inſtances, which he offers, of Conſe- 
e enough to eſtabliſh a new Species of Law, 
ince they may, with Convenience enough, be al- 
low'd a Place in the Syſtem of the Law of Nature. 
As for thoſe Perſons who rank, under the Law of 
Nations, the particular Compacts of two or more 
States, concluded by Leagues and Treaties of Peace, 
to us their Notion appears very incongruous. For 
altho* the Law of Nature, in that Part of it con- 
cerning the keeping of Faith, doth oblige us to ſtand 
to ſuch Agreements; yet the Agreements themſelves 
cannot be called Laws, in any Propriety of Speech, 
or of Senſe. Beſides, they are almoſt® infinite in 
Number, and commonly are ſettled only for a Time. 
Nor do they any more conſtitute a Part of Law in 
general, than the Covenants and Bargains of parti- 
cular Subjects with each other, do belong to the Bo- 
dy of the Civil Law of the Kingdom: But they are 
rather to be eſteem'd the Subject and the Concern of 
Hiſtory b. 

XXIV. Of all the Diviſions of natural Law, 
that ſeems to us moſt accurate and moſt convenient, 
which conſiders, in the firſt place, a Man's Beha- 
viour towards himſelf, and then towards other Men. 
Thoſe : Precepts of the Law of Nature, which bear 
a Regard to other Men, may be again divided into 
abſolute and hypothetical, or conditional. The for- 
mer are ſuch as oblige all Men in all States and 
Conditions, independent from any human Settle- 
ment or Inſtitution, The latter preſuppoſe ſome 
publick Forms and civil Methods of living to have 
been already conſtituted and received in the World. 
Which Diſtinction Grotius hath thus expreſs'd in 
other Words ; The Law of Nature is concern'd, not 
only about ſuch Things as exiſt antecedent to human 
Will, but, likewiſe, about many Things which follow 
upon ſome Acts of that Will. Whence, although 
«© the Dominion, or the Propriety of Things, as it 
* now ſtands, is eſtabliſh'd by the Pleaſure of 
« Men ; yet ſuch a Settlement being once ſup- 
* pos'd, natural Law informs us, that *tis a Sin to 
© take the Goods of another Man, without the 
*« Owner's Conſent*®.” That is, there are many 


= Add. Ant. Matth. de Crimin. Proleg. Chap. ili. F. 5. 


Of the Law of Nature in general. 


things which, as to the Exerciſe of the Act, are x 
bitrary, or where it is left to the free Pleaſure ; 
Men, whether they will perform ſuch an Act C 
no: But the Act being once perform'd, there fol 
lows upon it, by virtue of ſome Precept of the 
Law of Nature, a moral Neceſſity or Obligation; 
or elſe the Manner and Circumſtances of the AQ 
are, by the fame Law, adjuſted and determin' 
Thus, for Example, although the Law of Natur. 
doth not command me to buy of another; yet ſu 
poſing me to buy at my own Pleaſure, it command; 
me not to ſeek my own Gain to the Damage of the 
other Party, nor to cheat him in the Bargain. And 
many ſuch Precepts of the Law of Nature ther. 
are, which cannot take place, or. indeed be * E 
ſtood, unleſs upon Suppoſition of diſtin& Proprie. A 
ties of things, and of the Eſtabliſhment of civil © 
Authority. Yet it cannot hence be prov'd, br: 
even all poſitive Laws are Part of the Law of NM. 
ture; becauſe Nature obliges us to obey the Com. © 
mands of the ſupreme Magiſtrate, though our own © 
Conſent gave him his Sovereignty over us. Thy © 
much indeed is certain, that the Violators of civil 
Laws do, by breaking their intervening Coy 
mediately fin againſt the Law of Nature. Anz © 
yet there ſtill remains a prodigious Difference be. 
tween theſe natural Laws, which we call bypotheii. I 
cal, and the poſitive Laws of civil Government: 
inaſmuch as the Reaſon of the former is drawn from 
the Condition of Mankind conſider'd in general; 
but the Reaſon of the latter is taken from the parti. 
cular Intereſt of any Nation or State, or from the 


bare Pleaſure of the Legiſlator. Therefore our ci?! 


poſitive Laws are not ſo many Precepts of the natu- 
ral hypothetical Law, but do only borrow their © 
Force of obliging *, in human Regard, from the 
Virtue of ſome ſuch hypothetical Precept of Nx 
ture. Now of thoſe human Inſtitutions, which 
ſerve for Foundations of theſe hypothetical Precept 
the three chief are “ Speech, the Dominion and the 
Price of Things, and human Sovereignty, or Com- 
mand. And by this Diviſion we ſhall hereafter 
guide our Proceedings, when we arrive at that Pur 
of our Deſign, 

CHAP, 


b Add. Selden de Mari Clauſo, Lib. i. Chap. ii. Concerning uxwritten Laws or Cuſtoms, beſides others, ſee Bacler. ad 


Grot. Lib. ii. Chap. iv. f. 5. 


c Vid. Leg. i. F. 3. D. De furtis, Leg. xlii. D. De verb. Signif. 


— 


3 eien Mb IA m3 fem mira, F xuver, af Tis AIS ofs c d aanemivuct, cd C e * n A De 


Republ. Lib. v. Tom. ii. p. 469. D. E. Edit. Steph. I add this Paſſage to thoſe which Grotius has cited 
where I have treated this Queſtion more diſtinctly, and at greater Length. 


ib. II. Cap. x. 
See Mr. Buddeus's Elem. Philoſ. pra. p. 324. | 


ſhall only obſerve, after him, that by 3 muſt be here underſtood, the laſt Duties paid to the Dead, whether by Interment 
0 


or Burnin m, 


: for this _ upon Cu 
: 'Tis the ſame Mr. 


which determines, in every Country, the 
achelius, before-mention'd, in his Book De Fure Gentium, in which 


aid to the Deceas'd. 
follows Herman Conringiu' 


Onours 


Diſcourſe De Jure, as I underſtand from Mr. Hert:us : for J have ſeen none of theſe Diſſertations. 
$. xx1v. * We muſt add, And towards Gop. See what is ſaid above, F. 15. Note 5. and in the next Chapter, 5. 3. Note: 


This Diviſion is very natural and ancient. 


We find it in Tuſe. Queſt. Lib. i. 


hap. xxvi. Hæc philoſophia nos primum ad ill. 


yum [ Deorum} cultum, deinde ad jus hominum, quod fitum eft in generis humani Fr tum ad modeſtiam, magnitudinemque arini 


erudiwit, i. e. © Philoſophy teaches us firſt of all the Worſhip of a Gov, 


en the Duties of Men one to another, which at 


« founded upon the Society of Mankind, and then Moderation and Greatneſs of Mind.” Every one knows that the Goſps 
obliges us to reſpe Go b, our Neighbour, and ourſelves, as the three principal Objects, and greateſt Originals of all our D- 


ty. 


This Diviſion is clearly deduced from St. Paul's Words, Tit. ii. 12. The grace of Gop, which bringeth ſalvation — 
teacheth us to deny ungodlineſs and avorldly luſts, and to live ſoberly, righteouſly, and godly in this preſent world. We may, alſo, 
here take notice of that Paſſage of the philoſophick Emperor, Tpei c 94ovs, u A 


a aess w ai mov aeaxaiqahuer, ii e dv af 


42 fl. ovCauvd Net mire, 1 5 gs 785 oviuCiarrar i e. We have three Obligations, the one to the Cauſe which is fur 


„ rounding us, i. e. our Body; the other ties us to the ſupreme Cauſe from whom all things come, which ha 


« World, i. e. God, who 1s the univerſal ; the third and 
Lib. viii. $. 27. 


pen in thi 


ties us to all Men, 1. e. as joined in Society.” M. Anton 


3 The laſt Editions ſay, in foro humano, and the Exgliſb Tranſlator follows them, rendring it, in human Regard ; whereas the 
firſt Editions expreſſed it, in foro divino, as the Reaſoning of the Author plainly requires; and Mr. Hertius, in his Edition u 


1706, hath ſuffer'd this Miſtake to pals. 

4 See Note on F. 8. Lib. iii. Chap. ix. 

s All that our Author ſays in this Chapter ref] 
a& indiſpenſibly, and which hath for its Obje 


human Nature ; 


&s only the Obligations of the natural Law, which obliges us to act, ore 
ſuch Actions as contain in them an Agreeableneſs, or Diſagreeableneſ tou. 
but, as I have already ſaid above, Lib. i, Chap. vi. F. 16. Note 1. we muſt acknowledge a natural _ 4 | 
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his own Preſervation, | 
as good a Condition as poſſible ; yet that his = Care 


1. Every Man is to take Care of himſelf. 

11, In what Care conſiſts. 4 

111. The Mind is to be inſtructed in Religion: 

17. And all corrupt Opinions to be rooted out. 

v. The Knowledge of a Man's ſelf is neceſſary. 
vi. A Man ſhould know his Soul and its Offices : 
vii. And how great its Abililies are. 

v111. Nothing above its Abilities may be attempted, 
ix, How much we are to labour after Fame: 

x. And how much after Riches : 


with other Animals, that he is concern'd for 


= A Ltho' this be a Quality common to * Man, 


and is naturally glad to be in 


of himſelf ought to be of a much more refin'd, and 


of a much nobler Strain, than what we can iuppoſe 


in brute Creatures, there is good Reaſon to con- 


| clude : Not only becauſe he hath receiv*d more En- 
| dowments than they, and ſuch as are more capable 


of frui:ful Culture, and of uſeful Improvement ; but 
& farther, becauſe he cannot perform the Dutics to 


which he ſtands oblig'd, unleſs he brighten and 


W quicken his Faculties by good Exerciſe, and make 
them more vigorous and more ready, in the Pro- 


duction of worthy Actions. Beſides, the Labour 
which a Man ſpends on his own Improvement, is 
not terminated in himſelf ; but ſpreads abroad its 


nme the Benefit of all Mankind 3 and the better 


any Perſon approves himſelf in the Management of 
his own Gifts and Abilities, he is juſtly eſteem'd the 
more excellent Citizen of the World, and the more 
generous Benefactor to his Fellows. Wherefore 
Man, in his Endeavours to fulfil the Laws of So- 
ciety, to which he is by his Creator directed and 
deſigned, hath good Region to employ his firſt 
Pains and Study on himſelf; ſince he will be able to 


I 


CHAP. 


d Performances of Man towards himſelf ; as well in regard to 
— of his Mind, as to the Care of his Body, and of his Life. 


The Cox TEN VTS. 


CW Crap. IV. The Duties of Man with regard to himſelf. 151 


TV. 


x1. And about Pleaſures, 
x11, Our Paſſions are to be governed by Reaſon. 
x111. Of our Study for Learning. 


'x1v. Of the Care of the Body. 


xv. Of the Uſe of Life. 

xV1. What Obligations we are under to preſerve Life. 

xVv11. How far our Lif: is to be employed in the Sey. 
vice of others. 

xV111. Whether it is to be endangered for them. 

xix. Whether Self Murder is lawful. 


diſcharge his Duty towards others with ſo much 
more Eaſe and Succeſs, the more diligent he hath 
been in advancing his own Perfection. Whereas he 
who is unuſeful to himſelf, and idle in his proper 
Concerns, can give other Men but little Reaſon to 
expect Advantage from his Pains. s 

. There is ſcarce more Neceſſity for our engaging 
in this Care, than there is Solicitude and Difficulty 
in che Proſecution of it. For, in the firſt Place, 
Men are born in an entire Ignorance of Things, and 
their Minds, whilſt yet tender, may be eaſily fo far 
defiled, and tainted with vile Opinions, that it will 
afterwards be no eaſy Labour to waſh off the Stains. 
Beſides, we bring hereditary and inbred Corruptions 
with us into the World, which draw us all, more 
or leſs, out of the ſtraight Path of Reaſon ; and un- 
leſs we bridle and reſtrain them, pour out a Flood 
of foul and unworthy Actions, thro? the Courſe of 
our whole Lives. And it may, perhaps, quicken 
our Induſtry, to conſider that we have but one Time 
allow'd us to act our Part in, and cannot hope for a 
ſecond Entrance on the Stage, to amend the Faults 
of our firſt Performance. For that old Complaint 
in Euripides will ever be as vain and ineffectual as 
when it was firſt made *: | 


ſimple Permiſſion, by virtue of which we may act, or not act, according as 
Agreeableneſs or Diſagreeableneſs with the Nature of Man, unleſs it 


cither divine or human. 


= Indifference. 


F. 1. This Objection oug 


jection became ſo far poſtponed. 


Our Author here puts the Care of preſerving a Man's ſelf, before that of perfeQin 
| that the Idea of Preſervation is a Thin 
. our Well-being; and in vain a Man thinks of — 
che Author expreſſes himſelf well in this firſt Period 
next Moment, and takes a clear contrary Method in this Chapter; 


tural Order; for, beſi 
erving himſelf. But i 


graphs, concerns only the Care of perfecting 
Preſervation of it. 


which obliges 


he is capable of. Montaigne's Words may be pertinent here. 
every one to govern himſelf. 


verſation, to ſerve others, takes, in my Opinion, 


"Tis upon this natural Law of ſimple Permiſſion, that a 
quired, are founded, which are of ſuch a Nature, that we make uſe of them or not, as 
nounce them, either for a Time, or for ever. After ſuch Renunciation the Actions perm 
bid, and ſo become obligatory z but, as ſoon as this Obſtacle is remov 


a Man's ſelf; and he be 
Further, we mnſt obſerve, that, according to the 


Notions, ay lll. $.15. Nete 5.) the Duties of Man, with regard to him 
im both to preſerve himſelf, and put himſelf into 


Tis the chief End of our Being. 


an ill and unnatural Courſe.””, E Hays, 
muſt always remember, that Self. love muſt be managed according to eve 


we judge fit, every Thing which has not a neceſſary 
expreſsly ordered or forbidden by ſome poſitive Law, 
Rights, as well natural as acceſſory and ac- 
we judge convenient, or may even re- 
itted may be either commanded or for- 
'd, they return of themſelves to their natural State of 


ht firſt to have been anſwered, before our Author had entred upon this Subject, viz. How a Man 
can be under any Obligation to himſelf? Our Author meddles not with it till he 


left proceeded from hence, that the fifteen firſt Paragraphs were not in the firſt Ed 


comes to F. 16. where ſee Note 2. This Neg- 
ition, but being added in the ſecond, the Ob- 


himſelf, which is indeed the more na- 
more ſimple than Ce of Perfection, our Being certainly 
imſelf, if he has not before taken all the Care he can of pre- 
„tis by meer Chance, for he forgets himſelf the 

for all he ſays in this, and the thirteen following Para- 
gins not, till the fifteenth, to ſpeak of his Life, and the 
Principles I have above laid down, to rectify our Author's 
elf, directly, and immediately, flow from Self-love, 


as good a Condition as poſſible to attain all the Happineſs that 
The principal Office, (ſays he) which we have here, is for 


He that forgets to li l and piouſly, and think diſ. 
charge his Duty, by directing and inſtructing others, is a Fool. rgets to live well and piouſly, and thinks to dif. 


He that 1s careleſs of his own Health, and chearful Con- 
Lib. iii. Chap. x. p. But we 


748. 
: one's Condition, and without any P j 
Sion or Society. See the general Rules, which I have laid down in the No — 5 3 


: Euripid. Supplic. 1080. & eit. Oi wo * 
Nezs 


IJ genie u Bi TN 
6 0, Ne, on maiy ; 


te above quoted. 


"AM & Jewels & tv 7 lh , Toy, 
Ty@u401v vSte9191 Scop3h un dm. 
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See Gataker upon Marcus Antoninus, Lib. ii. 5. 5. P. 60. Edit, Londin, 165 2. 
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Avoid, where Folly loſt our Way before. 


152 The Duties of Man with regard to himſelf. Boox ll 


Me miſerable ! that Men ſhould be deny'd excite our Appetites, and that we temper and 
The Gift of ſpringing to a ſecond Youth, ulate our Paſſions by the Direction of ſound Re 
A double Age! The Structures which we raiſe on 

If found defective, later Cares reform, III. Amongſt the Opinions then which it high 
New modell'd : But our unhappy Frame concerns all Men to ſettle and to embrace, the Ch; 
Stands without Change, and falls without Repair! are thoſe which relate to Almighty Gov o 


great Creator and Governor of the Univerſe. Tx 
O! might we turn our Steps, and tread again there 1s really exiſting a ſupreme Being, from wh, 
The Path of Life, what Slips we once had made all other Things derive their Original, and te 
We would correct, and every cheating Maze Principle of their Motion; not as from a dull and 


ſenſeleſs Power, (as the Weight, for Example, in 
| a Clock) but as from a Cauſe endued with Under 
Now ſince Man conſiſts of two Parts, a * So ſtanding, and with Freedom of Choice. That thi 
and a Body, whereof the former is the great Princi- eternal Being exerciſes a Sovereignty not only over 
ple and Spring of human Actions, the latter ſup- the whole World, or over Mankind in general but 
plying the Place of a ſubordinate Inſtrument, the. over every individual human Perſon : Whok 
Care and Improvement of the firſt and nobleſt Part, Knowledge nothing can eſcape : Who, by Virtue 
may juſtly challenge the Precedence in our Endea- of his imperial Right, hath enjoin'd Men ſuch ©. 
vours *. tain Duties by natural Law, the Obſervance f 
IT. The Culture of the Mind, which all Men are which will meet with his Approbation; the Brea 
oblig'd to undertake, and which is abſolutely ne- or the Neglect, with his Diſpleaſure: And that he 
ceſſary for the Performance of human Duty, con- will, for this Purpoſe, require an exact Accoun 
ſiſts chiefly in theſe Particulars ; that we obtain true from every Man, of his Proceedings, without Cy. 
Opinions concerning all ſuch Things as our Duty ruption, and without Partiality *. 
bears any Reference to; that we ſet a right Judg- Now as the main Parts“ of human Duty turn on 


ment and Price on thoſe Objects which commonly this Belief, ſo is it the only Foundation of that ſee I 
Tr anquiliiy ak 


A 2 th TY * K 


— 2» — 


unn 


So Salluſt ſpeaks, Sed omnis noſtra vis in animo & corpore fita eft. Animi imperio, corporis ſervitio magis utimur ; all 
nobis cum A alterum cum belluis _ eſt. De Bel. Cera Ce, i. * . N gays 

2 Thus Plate judiciouſly reflects to the ſame Senſe, Kai v7 rim 5 [wwaiyn))] im Afvyns emuranTeor, x; cis Tim Ooh 

Soudmv , x, nenuamy F imurrgay Erecots muggdbri:y, i. e. We muſt all confeſs, that the Soul is to be chiefly taken Care if, 
and above all T, pings to be looked after. The Care of our Bodies and Eflates we may commit to others. In Alcib. i. p. 448. Se, 
alſo, his Book De Legib. Lib. v. in the 1 and Cicero De fin. Lib. v. Chap. xii, xiii. 

F. 11. 3 This Paragraph, and the following, afford an Example of the Corrections and Additions which I have made of the 
Lemma's in the Margin, to fit them to the —— treated on, and to contribute to the Clearneſs of his Ideas. The Author 
ſhews in what this Care conſiſts, as if he were ſpeaking in general of the Care a Man ought to take of himſelf, whereas this P: 
ragraph treats only of the Care of the Soul, in Oppoſition to that of the Body. In the following Paragraph I have diſtinguitt'4 
and explain'd more diſtinctly the different Duties, which make the Parts of the general Duty. 

+ Seneca hath a fine Paſſage to this Purpoſe, which begins thus, Epif. xvi. Edit. Gronov. Animus intuens vera, peritus fu 


giendorum ac 2 non ex opinione, ſed ex naturd pretia rebus impon en. Ppulcherrimus, ordinatiſi mus, cum decore, mn 


wiribus ſanus Q ficcus, imperturbatus, &c. i. e. The Mind looks into the Truth, is ſkilful in knowing what is to be avoided 
« and deſired ; ſets a Price on Things, not according to the common Opinion, but according to its Nature is moſt beau. 
« ful, orderly, graceful, and tho' of great Force, yet is ſound, uncorrupted, and undiſturb'd, &c. 

F. 111. 5 Primus eft Deorum cultus (lays Seneca) Deos credere, deinde reddere illis majeſtatem ſuam, reddere bonitatem, fine qu 
nulla majeſtas eſt. Scire illos Me, qui prefident mundo, gui univerſa vi ſud temperant, gut Pumani generis tutelam gerunt, interdun 
— ſingulorum. Hi nec dant malum, nec habent ; cæterum caſtigant quoſdam, & coercent, & irrogant pamnas, 2 aliguand: jj: 
cie boni puniunt. Vis Deos propitiare? bonus eflo. Satis illos colluit, Nl imitatus eft. Epiſt. xcv. j. . The Worſhip of 
the Gods conſiſts, firſt of all in believing their Exiſtence, and then in acknowledging their Sovereignty and Goodneſs, without 
© which there can be no real Greatneſs. We muſt, alſo, be throughly perſuaded, that they govern the World, and by ther 
„Power order and diſpoſe all Things, who take Care of Mankind in general, and ſometimes concern themſelves in private 
Affairs. They neither are evil, nor do any, yet they correct ſome Perſons to reſtrain their Malice; yea, and, ſometimes, 
« puniſh them whom they ſeem to favour. Would you have them propitious and kind to you ? Be good. The greateſt Honour 
« can be paid them, is to imitate them.“ See Cicero De Legibus, Lib. ii. Chap. vii. and Epicbet. Enchirid. Chap. xxxvil. 
And above all, with regard to the juſt Notions of Go», and the Duties reſulting from thence, ſee Mr. Wollafton's Religion if 
Nature delineated, 5. 55 

6 Our Author, in his Abridement of obe Duties of a Man and a Citizen, Lib. i. Chap. iv. hath given us a Syſtem of natural 
Religion; f. e. the Duties of Man to Gop ; which, becauſe I have ſaid, Chap. iii. C. 15. Note 5. ought not to be exclude! 
our nowledge of the Law of Nature, I ſhall here give an Extract of what he there ſays, which is, Theſe Duties, ſo fars 
they can be diſcovered by the Light of Reaſon only, may be referred in general, to ſuch as concern, 1. The Knowledge ; and, 
2. The Worſhip of Go p. So that the Syſtem of . Religion comprizes Propoſitions ; 1. Speculative ; and, 2. Praftical 
The ſpeculative Propoſitions are, I. That we muſt believe, 1. That there is a Gop. See F. 20. of the foregoing Chapter. 
2. That this Gop created the World. See his Abridement of the Duties 8 a Man and a Citizen, Lib. i. Chap. iv. J; 
3. That he pron all Things by his wiſe Providence, which takes 2 are of all Mankind. And indeed it is the fan 
in reſpe& to Morality, to deny the Exiſtence of Go p, as his Providence, as the Pagans themſelves acknowledged. See tit 
Paſſages quoted Chap vi. Lib. i. G 11. Nete3. 4. That nothing can be attributed to G o Þ that implies the leaſt Imperfection 
For, ſince he is the firſt Cauſe of all Things, he can't be ſuppoſed, without a manifeſt Abſurdity, to have any Imperfections not 
want any of thoſe Perfections, of which we, who are his "6 non th can form to ourſelves any Notion. See the Abridgn#t! 
above-mentioned, F. 5. and what is ſaid in the next Paragraph of this Chapter. The practical Propoſitions of natural Relgi0 
contain all the Parts of, IT. Divine Worſhip ; which is either outward or inward. The inward conſiſts in the Honovr tt 
is given to Gop. Now Honour being m—— elſe but the Opinion which we have of the Power or Goodneſs of any Thing 
we honour Go, when, with regard to his infinite Power and Goodneſs, we conceive of him all the Sentiments of Reſpect 21% 
Reverence we are capable of. From whence it follows, that we muſt love him, as the Fountain and Author of all good Thing 
hope in him, as the Being upon whom all our Happineſs depends, both now and for ever; ſubmit entirely to his Will, having? 
Perſuaſion that he will da all Things for our Good, and that he knows better than ourſelves what is convenient for us; t fe 
him, as a Being of infinite Power, by which he is able to inflit the moſt terrible Evils upon thoſe that offend him; laſtly, to 2 
him in all Things with the moſt profound Submiſſion, as our Creator and Lord, Almighty, and of all Goodneſs. Outv® 
Worſhip conſiſts principally in the following Duties. 1. We muſt give Go Thanks for all the good Things we receive fron 
him. 2. We muſt, as far as in us lies, regulate our Actions according to his Will, z. e. actually obey him, fo far as Ignore 
and human Frailty will permit. 3. We muſt admire and celebrate his Greatneſs, 4. We mult addreſs ourſelves to be 
Prayer, to obtain all the Bleflings we ſtand in need of, and to deliver us from all the Evils which threaten us. Indeed, Pray® ” 
a Sign of our Hope and Confidence; and Hope implies a ſpecial, though tacit Dependance upon the GoodneGs and Power of 5 
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| | ity and Acquieſcence of Mind, which Men 
_ Bud 2 ind the very Fence and Bulwark 
Ws, Ef al that Probity, which we are to exerciſe to- 


Ec: and heartily do a good Action himſelf, or 
. * 5 5 of his honeſt 
=. — to others s. And although it appears 
tom the Ordinances of the Chriſtian Religion, that 
cod is not fo far pleas'd with every Kind of Wor- 
- ſhip which Men pay him, as to embrace them with 


* =: hi 
2 Bay. 4 
1 * 


4 refuſetb to hear, till it grows quite deaf. Therefore the col ſe 


Society. 
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peculiar Favour, and to give them a Title to eternal 
Life, which good Effects follow only that In- 
ſtitution, and Way of Service, which he hath re- 
veaPd in a ſingular Manner to the World : Yet a 
ſerious Perſuaſion concerning the divine Exiſtence 
and Providence, under whatever particular Appre- 
henſions, or particular Worſhip, hath, however, 
thus much of Force and Efficacy, as to render Men 
more obſervant * of their Duty. To prove this 


Aſſertion we need only conſider, that there _ 
2 n 


us in Li ents xiii. ver. 1. How high ſoever ſome People talk about Honeſtiy's being defirable meerly on its 
4 a . eee „„ Ie ws of 2 outward vi gps Cond our Mind, that, without a Full lar r 75 the divine 
8 1 3 * 1 and without ſome Syſtem of Law to guide Men in the true Way of _—_ it is impoſſible 
7 ſhould wander into moſt grievous and fatal Dangers. For, as human Reaſon is looſe and giddy, au 
| the Judgment, and the Manners are ſuited to the Paſſtons, it 775 


ut that they 
en the Paſſions have overcome 


finds out a Colour and Diſguiſe for Sin, and fo long ob/tinately 


an pronounceth thoſe to be miſerably wain, _ are fo far ex 

a 's Providence, as to let thoſe great Points depend on every Man's 
ving a careful Regard to the Knowledge of G 0 D, and of his | N 

, of 2 : Than which nothing can be contriv'd more deſtructive, I do not Jay to good Manners, but to Government and 


looks as if he were aſhamed to do it, Whereas publick 


no Sacrifice ſo agreeable to him as Obedience to his Laws. 


— 


in whom we truſt. 5. When we are obliged to take = 2 - ought to _—_ ” the Name of Goo, and afterwards ob- 
igi at we have engaged ourſelves to, takin OD to witneſs, as nc ; 

oe te gp. — leaks of Goo, but with the — Care and Circumſpection, for it is a Sign of F ear, and that 
is a tacit Regard to the Power of him whom we fear. From hence it follows, that we mult not uſe the Name of GO lightly, 
and without Neceſſity, in our common Diſcourſe, for this ſhews want of Circumſpection; that we ſhould never take an Oath, 
but upon Neceſſity ; that we ſhould never curiouſly and nicely ſearch into the Nature of G 0 D, and the Acts of his Providence; 
for that were to confine the divine Nature within the narrow Bounds of our own feeble Reaſon. 7. V hatever we do in rela- 
tion to Gp, ought to be moſt excellent in its Kind, and proper to ſhew our moſt profound Reſpect to him. 8. That we muſt 
honour him, and ſerve him, not only in private, _— and in the Sight of Men. For what a Man does only in private, 

orſhip is a Teſtimony, not only of our Zeal, but is, alſo, an Example to 
others, and often induces them to join in the ſame Actions. 9. And, laſtly, We muſt apply ourſelves as cloſe as poſſible to the 
Practice of ſuch Duties as the natural Law preſcribes, both in reſpe& to ourſelves and others; which ſome call an indire# Mor- 
ſhip. Indeed, as the Contempt of Go p's Commands is the 1 — Affront we can offer to him; ſo, on the contrary, there is 


ow the Law of Nature is a divine Law, as we have before roved. 
This is what our Author has delivered in ſhort. I might alledge ſeveral Paſſages of Heathen Authors to this Purpoſe, but this 


is infinite Knowledge and Power does re- 


Note is already too long : Nevertheleſs, we will add what Mr. Thomafius ( Inſtit. Juriſp. Divin. Lib. ii. Chap. i. F. 11, Cc.) 


has ſaid, wiz. That the Law of Nature indiſpenſibly requires a direct outward Worſhip, 


ſo far as is neceſſary to ſhew that we do 


or | not contemn the Deity, and not ſo far as it conſiſts in giving a poſitive Honour to the Deity, by ſome exterior Acts, the Omiſſion 
, = of of which is no Sign of Contempt to him. This able Lawyer grounds this Aſſertion upon this, That Go p has no need of our 


1 Service, and that he is the Searcher of Hearts, the inward Worſhip, without which all ou 
bs ſufficient to diſcharge us of the Obligation we owe to the ſupreme Being, 
Men, Mr. Thomaſius lays, That the Omiſſion of the outward W 


- = there is no Neceſſity o 


r.. 1 


there is in the Relation between the Creator and the Creature ; 


Duties, and fo contribute to our own Happineſs. 


ſervitutem, ut, quoniam eft bonus & A 
3 xiv. Edit. Maſſuet. &c. (x ix. Vulg. Edi 
2 nothing here, both becauſe of what I have ſaid 


nity to perform it, or are prevented by certain Obſtacles, 


S. 8 SST HH & 


that there is a true Piety contain'd in the Heart, unleſs it 
4 : 2 Manner, that they do not think that they ſhew a ſuffici 
23 Word of Mouth, or ſome inſignicant Action, ſeeing they 
d, 
1 
r 
i 


if the inward Worſhip of God is neceſſary for the Welfare of S 
= Purely ſpiritual Religion can be of any great Uſe ; unleſs we will 
to Go p, and as careful to practiſe it, ſo that none need to be inſtr 


tward Acts of Piety are of no Worth, 
on whom we depend. As to what concerns other 


orſhip does not hurt either human Society in general, nor civil 
Society in particular, 8 there be an inward Worſhip paid. 


But it does not, from thence, follow, in my Opinion, that 


worſhipping Go p outwardly, and that this Neceſſity is not ſufficiently known by the Light of Reaſon. 
I own, that as Gov is ſelf-ſufficient to his own Ha pineſs, all our Homa 


requires it, it is for two Reaſons. The firſt, becauſe his Wiſdom does not allow him to dif) 


ge adds nothing to his Glory ; and therefore, when he 
_ with the neceſſary Conſequence 


between the ſovereign Legiſlator and Creator of the Wor! , and 
the Men he has plac'd upon the Earth. The ſecond is, that this Worſhi 


p ſerves to enable us the better to perform our other 


St. Tenæus has acknowledg'd and expreſs'd this in his own Way: Sic & 
ſervitus erga Deum, Deo quidem nihil pra ſtat, nos opus eft Deo humano obſequi 


benefaciat eis gui perſeverant in 
t.) But the Reaſon drawn from the Inutility of our Homage, 


. Þropter hoc autem exquirit Deus hominibugs 
ſervitute gjus, &c. Contra Hæreſ. Lib. iv. Cap. 
in reſpe& to G o p, proves 


, and becauſe it proves too much : For it would follow thence, that the interior 
Worſhip was no more neceſſary than the exterior, ſince G o p has as little nee 


ledg'd by Mr. Thomaſius proves only, that the external Worſhip is not always neceſſary ; 


d of the one as the other. 'The other Reaſon al- 
and that, when we have not Opportu- 


the internal Worſhip is ſufficient before Go D, who chiefly regards 
the Heart. But it cannot be reaſonably inferr'd from hence, that the Acts of external W 


gree. The Neceſſity here being equally founded on the Nature of Man, and the Intere 


orſhip are not neceſſary in a certain De- 
ſt of Society; for how can we conceive 


ſhew itſelf by ſome outward Acts of Religion? Men are made in ſuch 
ent Reſpect one to another, if they do not give ſome Proofs of it b 
can no ways be aſſured of the Sincerity of each other's Intention. But, 
ociety, as Mr. Thomaſius ſuppoſes it, I can't ſee how ſuch a 
_— that all Men are equally capable of knowing their Duty 


u 


ed or exhorted by others. Meer Talk is not ſufficient for 
the 1gnorant and common People, which are the greateſt Part of Mankind 


— ; = and rouze their Attention, without which they'll forget the Being of a G 


there muſt be ſomething that will affect their Senſes, 


5 i 0D. So that though I might enlarge upon the Obli- 
: ation to outward Worſhip, of which we ſhall ſpeak more afterward, Chap. vi. $ 


„ And though Mr. 7. —_— declares, that he was always of that O 


orſhip is neceſſary for the Regulation of Honeſty and good Order, which, as he explains theſe 
Terms in the general Reformation of his Syſtem, lay an Obligation, 


agitis judicis cuncta cernentis, j. e. Your livin 


** be good and virtuous, If you do not wilfully blind yourſelf.” 


certain that religious Motives are of great Fo 
imperfect Mens Notions of the Deity are. This may 
have Matters of Fact to prove it. 4 don't ſpeak of Phi 
though they dared not deliver them openly. Mr. Se/de 


them many other Paſſages. Nay, 
preſerved ſome Tincture of this 


2. we muſt grant, tis abſolutely neceſſary. 
pinion, yet I ſee him owning, in his Fundament. Fur. Nat. 


if not ſo binding, yet, at leaſt, as true and iudiſpenſible, in 


gna vobis eft, fi diſemulare non vultis, necefſitas india probitatis, cum ante oculos 


under the Eyes of an All- ſeeing Judge, lays a kind of a Neceſſity upon you to 


l i 5 0021 70 Yeo! ti e auge or gu, | my *Y Te res dvr d eig! dv dr, 5. e. * Thoſe who 
are moſt ſtrict and conſcientious in their D 


» are the moſt honeſt and regular in their Dealings with Men.” 
rce to wean Men from Vice 


It is 


and engage them to Virtue, however confuſed and 


ee. ſomething difficult to conceive, in reſpect of the Heathens, but we 

who had more clear Notions of Religion than the Vulgar, al- 
_ „ (in his Treatiſe De Jure Nat. & Gent. ſecundum Hebreos, Lib. i. Chap. 
ni.) has colleQed ſeveral Authorities to make it evident, 


. 4 that moſt of them looked upon the Laws of Nature as derived from 
the Deity, who will puniſh the Tranſgreſſion of them, and reward their Practice. And *twould be no 
the very People, notwithſtandi 


important Principle, either by 


hard Thing to add to 


ng the prodigious Superſtition into which they were plunged, 
reaſon of that natural Relation there i; between the Ideas of 
X : 


tlie 


— 


5 
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been of old, and ſtill are, Men profeſſing Religions, theleſs, by virtue of their Perſuaſion of Go »', 
which we muſt own to be deſtructive to Salvation, vidence, have ſhewn no inconſiderable Care 
as ſuppole Mabometans, or Pagans ; who, never- Concern for Honeſty and Juſtice ; ſo as not to be 


Outdone 


— 


Pro. 


the Deity, and Sanctity, which hindered ſuch Men, as had not wholly given themſelves up to Vice, from attending to the 
uences of the received Opinions, or becauſe there remained ſome Footſteps of the antient Tradition of one only true Go 

\ Creator of the World, and the Author and Protector of human Society. This ſeems plainly to ariſe from the co g 

Opinion amongſt moſt of the Heathens, concerning the Rewards and Puniſhments of another Life. (See what our Author hay 

ſaid, Chap. iii. $. 20.) We may, alſo, find ſome expreſs Words relating to this Matter in the Poets, who, as every one knows 

— ay themſelves to the common Opinions. Selen has alledged many in the Place above quoted; we ſhall produce 

ſome others, wiz. in the Oedipus of Sophocles, Act iii. the Chorus ſaith, 


Ei wor Eunein 2%og1m wwieg, mav Let the Gods be ſo propitious to me, 

Eu nmeð 4 frees Ao Yev | As I preſerve myſelf in Sanctity, 

"Ergwr Te mvmev, wv v Teo) In Words, and Deeds, by the Laws unto us given, 
Tims, gen oY ai Sigg. Not by poor Mortals, but the Go p of Heaven. 

Tex ins. & O Which Laws no Mortal can aboliſh quite, 

Hande u e, wht % Fram , For Gop's in them; and, by his Power and Might, 
by ng A ο,ẽ,GÜü n, , d Will triumph over all that is not right, ; 

M av 7707t Ad Su x4,T4KO1{14 0 et. For he can ne'er grow old — 

M 325 & T# ms Os, 

Obe Y. , 


See, alſo, the Antigone of the ſame Poet, ver. 455. Euripides in his Jon. ver. 440, Ec. and a Paſſage of Hefiod, which our 
Author hath quoted in the foregoing Chapter, F.2. to which we may add, ver. 321, Cc. in the Work of this lg 
Poet. I will conclude with Ciceros, who was not leſs ſuperſtitious, (De Legib. Lib ii. Chap. vii.) Utiles autem efſe opiniones ha; 
quis neget, cum intelligat, quam multa firmentur jurejurando, guantæ ſalutis fint faderum religiones ? quam multos divini ſupplici 
metus à ſcelere revocarit ? quamgue ſantta fit ſocietas civium inter 2. diis immortalibus interpoſitis tum judicibus, tum teflibur? 
i.e. * Who can deny the Uſefulneſs of theſe Opinions, [viz. of the Gods and Providence] when he conſiders, how man; 
Things are confirmed by the Solemnity of an Oath? How much the Security of Leagues and Alliances depend on the In- 
« terpoſition of Religion? How many the Fears of divine Vengeance keep from Wickedneſs? And how careful Citizens are 
% to diſcharge their Duties to each other, becauſe they believe the immortal Gods are not only the Witneſſes, but will 
* be the Judges of their Actions!“ See what I have ſaid, Lib. i. Chap. vi. 5. 12. Nete 7. and Lib. ii. Chap. iii. b. 10. 

ofe 2. 

I have mention'd in this laſt Note ſomething touching a Compariſon between a Society of Atheiſis; and another, of ſuch a; 
have ſome Notion of a Go p, though imperfe& and incoherent ; but ſince that Note was compoſed and printed, there appear'd, 
(in 1704.) A Continuation of the diverſe Meditations upon Comets, of Mr. Bayle, where he ſpeaks ſomething that may ſerve tg 
ſtrengthen and explain my Aſſertion; but I ſhall firſt begin with what Mr. Le Clerc has ſaid upon this Subject, in his Bibl;nt, 
Choifie, Tom. v. p 302, 303 in Anſwer to this Queſtion, Whether Atheiſm is to be preferr'd to Pagan Idolatry? To which 
he ſays, © We muſt, in my Opinion, diſtinguiſh firſt of the Societies, conſider their Opinions abſtractly, and then, on the one 
Side, deſcribe Atheiſm, and, on the other, Idolatry. "Tis poſſ ble we may find one ſort of Idolatry preferable to Atheiſm, and 
% another worſe ; and ſo I can give no direct Anſwer to Mr. Bayle's general Queſtion. In the ſecond Place, when we come w 
„ conſider, not only the Opinions in general, but the Societies in themſelves, which profeſs the Pagan Idolatry or Atheiſm, we 
* muſt make, alſo, ſome curious DiſtinAions, and divide the Queſtion into ſeveral Prepoſitions, according to the different Ciies 
& which are put, and to which we muſt anſwer negatively or affirmatively, according to their Nature.” Mr. Le Cle: 
gives us an Example, in the ſame Volume, ſpeaking of the Hiſtory of the Yucas, written by Garcilafſo de la Vega, Page 380, 
381. Theſe are his Words, If what Garcilaſſo de la Vega ſays of the Opinions, Laws, and Manners of the Subjects of the 
% Yancas, be true, there is no idolatrous Nation in the World, not excepting the moſt polite and learned, where there are ſuch 
« good Laws, or ſo well obſerved. Their Religion, which chiefly conſiſts in worſhipping the Sun, whom they believe to be 
de the Father of the Yncas, not with human Sacrifices, as they do in the other Parts of America, but with Beaſts and other 
Things, has been the leaſt corrupted of any among the Idolaters. Beſides the Sun, they hold there is another Deity, which 
„ they call Pacha-camac, a Word that fignifies, in their Language, The Soul of the World. They ſpeak of this God as a Being 
* inviſible, whoſe Nature is incomprehenſible, and who created the Sun and the Stars. They believe the Immortality of the 
* Soul, and have ſome confuled Notion of a Reſurrection. Suppoſing that all this which Gar. de la Vega ſays is true, we may 
„ ſay, that ſuch an idolatrous Society as this, is incomparably better than a Society of Atheiſts; and, in ſome Reſpects, may be 
«« preferred to many Societies, that otherwiſe have better Principles.“ Tho' this Queſtion in itſelf be not very important, be- 
cauſe a Society of meer Atheiſts is a ay which will never be found, at leaſt, not in any civiliz'd Country; yet I doubt not, 
but many Perſons wiſhed Mr. Le Clerc had deſcended to more Particulars 

I ſuppoſed in wy Note, to which this is only a Supplement, that I did not intend to ſpeak of the Opinions of the Atheiſts or 
Idolaters, conſidered in themſelves and abſtractly, but only of the EffeAs they are able to produce in reſpe& to Societies. I ſup- 
poſed, alſo, that in the Parallel between a Society of Idolaters and Atheiſts, we might conceive an Idolatry which did not deſtroy 
the principal Fundamentals of Religion, i e. the Exiſtence and Providence of ſome Deity. For it is certain, that Faith in the 
Exiſtence of a Go p, without Faith in his Providence, is, at the Bottom, indirect Atheiſm, as to Morality. This Mr. Bayle 
has own'd in ſeveral Places; for inſtance, in his Hiſtorical and Critical Dictionary. Art. Lucretia, Rem. K. Upon which foot, 
I think, that all Things being otherwiſe equal, a Society of Atheiſts, f. e. a People compoſed of Men learned and unlearned, 
Perſons of all Orders and Conditions, bearing that Character; ſuch a Society, I ſay, will be more corrupt than another, which 
preſerves the fundamental Principles of Religion, though mixt with Errors, and Things inconſiſtent with the Truth. And 
ſince in this Queſtion we have chiefly an Eye to the antient Heathens, let us ſuppoſe, for Ae that the Commonwealth of 
Greece, or ſome Roman Province, were on a ſudden turned Atheiſts, and no Man had any Senſe of Religion; I will not ſay, 
that, after ſuch a Change, that Commonwealth or Province could not keep up any tolerable Order in Civil Society, but there 
would be among them many more Diſorders than were before. And my Reaſons are theſe : Among the Heathen, the People 
were not ignorant of the Agreement there is between the fundamental Principles of Religion, and the Obſervation of the Laws 
of Nature. The Poets, who principally wrote for the People, have delivered many Things, (as Mr. Le Clerc, in his Bibliothg- 
Choi/ie, 'V'om. iti. ſhews) that prove the true Notion of Go Þb was not quite blotted out of their Minds. For Example, the 
molt antient of them, Homer and Heſiad, ſpeak thus of the Gods, that they are Almighty, Immortal, Good, Ommiſcient, Wiſe, 
Happy, Lovers of Virtue, &c. (See the Index of the Gnomologia Homerica of Fac. Rare, who refers to ſeveral Paſſages of 
Homer, which he compares with the other he has taken from the moſt antient Writers.) Moreover, the Unity of the Godhead 
itſelf was not altogether unknown to the Poets, although Mr. Bayle ſeems to think that all the Heathens were ignorant of that 
Truth. Nothing can prove this better and more fully, than theſe Verſes of Sophocles, in a Tragedy now loſt, but preſerved to 
us in Grotizus's Excerpta, Page 149. 


Ef. F eqanSciavcy, es Riv Ind, In Truth there are no more Gods but one, 

"Os vgover e, x, yalav wakegy, Who made the Heaven, far extended Earth, 

Tor 7% Te ace oi Pun, xdvigmuun Pla” The blue ſwelling Sea, and fierce Winds. 

Or 5 Tod rarhiay TAaro ul Yet many Men being groſly deceived, 

"It on ects 71 ah WY Lute, Have erected, to comfort themſelves in Trouble, 
Str L320 ud} ty Aim, d A Images of the Gods, of Gold, and Stone, and Braſs; 
H 96-5071 Ty, N AIQUUTIVAY TUTES And offer Sacrifices to them in their Aſſemblies, 
Susie i Tü Nö, 9 1A mevy wer And think that they are religious, 
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| by many Chriſtians, at leaſt, as to external pretend to affirm, that Chriſtianity ** Vene rw 
| _ y 5 Nay, there are not wanting Per- able to alter the common Diſpoſitions 7 ome a- 
FT 1 g from the Experience of long Travels, tions towards particular Vices; and that tis not 
ons, WII, : 
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i i Verſes ; among others, Clement of Alexandria Protreptic. Cap. vii. and Strom. Lib. v 

ral gr nanny bat e Mr Mill, — to the Chronicle of Jean Malala] maintains, that they I nei- 

= 26 _ 1 nor any other heathen Writers, but were forg'd by a Few, call'd Hecateus of Abdera But tho' this Conj _ 

e 1 ens there are ſeveral other ＋ beſides, what are alledged above, might be produced, from heathen Au- 
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: i 1 ir Fables Mr Bayle, in the Continuation of diverſe Meditations, Page 654.) ſays, 
75 K k NA not — to the Ordinances ws their Gods had expreſly delivered, 
. STS bs believed that their Gods did not regard them,” I own, that their Poets ſpake very little of Morality to the 
* $ P — but this hinders not but that the principal Duties of the Law of Nature were known among the People, who looked 
vpe hem as Laws, to which the Gods required their Obſervation, although their Notions of them were very obſcure, and 
ron * —_ ill Cuſtoms. This is what the Poets always ſuppoſed, who contributed more to their entertaining the Notions of 
Ves d Vice than the Prieſts, who, as wicked as they were, durſt not openly contradict them. We find in Euripides this 
; 1 which he makes a Woman ſay, That the Gods abhorred all Opprefion, E xtortion, and every unjuſt Way of en- 
richin ourſelves. The ſame Poet, alſo, ſays, that every Crime is A GREAT IuriEr x, as well as a great Folly, in theſe 


Words, 
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Ta I ay narupyeir drier pizan", 
Kaner v d d megrue. Oreft. ver. 82 1, 822. Ed. Cant. 


| 2x, ver. 180, Ec. 219, c. and 238, 239 Ed. Cler. and Mr. Baron Spanhemius's Comment on Calli- 
| ob gp Seca Rook ver. 242 Sands ver. 19. * ſuch Paſſages might be collected out of the Poets; but 
there is a remarkable Place in Plato, that I cannot paſs over. That Philoſopher, treating of Irceſt, ſiys, That it was looked 
upon with ſuch Horror, that Men of no Honelty, yea, and the common People, would not entertain ſuch wicked Defires, for a 
W Siter, for Example, though ſhe were never ſo fair And that which extinguiſhed thoſe impure Thoughts was this, That Inceſt 
PASSED FOR AN UNLAWFUL AND ABOMINABLE ACT 1N THE EYES oF THE DEiTyY. Nobody, ſays he, 
contradias it, every one knows this from his Cradle, and all the World ſpeaks the ſame Language, in both jocular and ſerious Di/- 
W courſes. We are accuſtom'd from our Infancy to ſee repreſented on the _ Thyeftes's, Oedipus's and Macareus"s, who flew 
theinſelves for the inceſtuous Commerce which they had with their Siſters or Mothers. His Words are, E,;«q4 fa x rm7Cty- 
vugs miong Tas To4K ras 1 dbvas W Tay mz EINAL ANAT MH AAM OElA, @EOMIZH AE, a, u algg3t. 19 
| * aim 0 5 787 53, 7⁰ MH AENA A AANE AFTEIN AT Ta, 4 So Sc N v10ju du, cl. e TY A ov TwV L <1 9 
rmx rage, e ee 76 Ges, Gs Nef N N Tea fi Mullen modus, S m "n O-+s, nT wa 0 meſe c ti π¼ , 
3 Marageat nde d HN 0e7s WH οπο AadFeales, b e , d i Suvamy daν⁰ e Gimme ue, N {uarTiAac. De Legib. 
Lib. viii. p. 838. Ed. Szeph. So that it was a common Opinion, that even in this Life Crimes do not go unpuniſhed always; 
but whoever violates the Law of Nature, hath great Reaſon to fear the Effects of divine 2 Plautus hath a fine Paſſa 
to this Purpoſe in one of his Comedies, ſufficient to ſhew how great Impreſſion ſuch a Perſuaſion makes upon the Minds of the 
common People. Ar&zrus, one of the Conſtellations, is introduced, ſaying, That Jupiter, the e of Gods and Men, had 
= ſent her and other Conſtellations, #. e. inferior Deities, which preſided over the Stars; he ſent them, I ſay, into all Parts, 7 be 
—_—_ the Actions, Manners, Piety and Integrity of Men, and to ſee how every Man enriched himſelf. ©* We write down 
« diſtinctly (ſays Arcturus) the Names of thoſe who make uſe of falſe Witneſſes, to gain their unjuſt Cauſes, or who deny their 
« Debts upon Oath before a Judge, and carry theſe Names to Jupiter, and by this he knows every Day who they are, that by 
te their Crimes pull down his Judgments upon their Heads, He knows them that are ready to forſwear themſelves to get their 
% Cauſe, or ſuch as get it unjuſtly by the Favour of the Judges. He reviews their Cauſe, and judges it anew, condemning the 
« Offender to ſo great a Puniſhment, that the Gain they have made by it is inconſiderable He hath the Names of good Men 
« written in another Book. Theſe wicked Men I ſpoke of before, flatter themſelves, that they can appeaſe Jupiter with Of- 
« ferings and Sacrifices, but they loſe both their Labour and Coſt, for he regards not any of the Prayers or Services of perjured 
« Perſons. A good Man will always be more eaſily heard, and rather obtain Favour from the Gods than a wicked Man. 
This I advertiſe you of, O ye Virtuous, who live in Piety and Integrity: Continue in them, that ye may rejoice in your good 
Conduct.“ The Poet thus expreſſes himſelf, | 5 
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Is nos per gentes alium alia diſparat, Bonos in aliis tabulis exſcriptos habet. 

Homi num qui facta, mores, pietatem & fidem | Atque hoc ſceleſti in animum inducunt ſuum, 

Noſcamus, ut quemgue adjuvet opulentia : Jovem ſe placare poſſe donis, hoſtiis : 

Qui falſas lites falſis telimoniis Et operam & ſumptum perduunt : ideo fit, quia 
etunt, quique in jure abjurant pecuniam : Nihil ei acceptum eft a perjuris ſupplicit. 

Eorum 2 nomi na exſcripta ad Jovem. Facilius, fi qui pius eft, à dis ſupplicans, 

Cotidie ille ſeit, gueis heic querat malum, Quam qui ſceleſtus elf, inveniet veniam ſebi. 

Qui heic litem apiſci paſtulant perjurio, : Iccirco moneo vos ego hec, qui eftis boni, 

Mali res falſas gui impetrant apud judicem : Quigue ætatem agitis cum pietate & cum fide, 

Iterum ille eam rem judicatam judicat, Retinete porro, poſt factum ut letemini. 


Majore mula mulctat, quam litem auferunt. Rudent. Proleg. ver. 10, &c. 
I do not know what Mr. Bayle thought, when, reciting exactly what the Conſtellation aſſerted upon the Roman Theatre, he 
added thereupon, (Reſp. ad Provincial. Tom. iv. p. 320.) © This was only to teach Men this, that, provided they did not 
** offend the Deity perſonally in abuſing Oaths, which they have taken to bear Witneſs with the greateſt Formality, they need 
* not fear his Anger.” But, on the contrary, it is very evident, that the Poet ſpeaks of Honeſty and good Manners in general 
without which all outward Acts of Religion are no ways acceptable to Go p; and if he mentions other Crimes joined with 
Perjury, it is =P to give an Example of the moſt enormous Wickedneſs, and ſuch Circumſtances as aggravate the Heinouſneſs 
of it. Nor is Mr. Bayle more ap in Criticiſm than he is in Reaſoning, © So that (adds he) common Lies, Evil 8 aking 
** Lewdneſs, Drunkenneſs, and an hundred other Diſorders, may promiſe themſelves Impunity in reſpe& of the Gods.” Be 
it ſo, yet it will be always true, that Religion will be of uſe to keep Heathens from Fraud, Cheating, Double-dealing, 6c. 
in which it has much the Advantage of Atheiſm ; and we know that many Heathens were faithful in their Dealings, for ; of 
bringing down 3 upon them in this World; and, on the contrary, to obtain Succeſs of the Gods in their Affairs. 
hes Heathens even believ'd it neceſſary to pray to the Gods for Wiſdom and Virtue. In vain Mr. Bayle denies this, (Cantin. 
— 1 4 qiverſ.] pretending that all their Prayers related only to the Goods of this Life : He has been ſtrongly refuted on this 
2 y Mr. Lenfant, (Biblioth. German. Tome I. Art. 7.) who citing, among the reſt, a beautiful Paſſage of Juvenal, (Satyr. 
2 356.) well known, and which Mr, Bayle has ſuppreſs'd, of that he has omitted it, 2 out of Malice, but for fear of 
boy ing the Poet's Ghoſt. See, alſo, the third Tom. of the ſame Biblath. German. and the Gnomo gi Homerica, of Jacgucs 
1 wry. on the //iad. Lib. xx. N. 4- As to the Rewards and Puniſhments of another Life, we know that an antient Tradition, 
ich is much inculcated in the Writings of the Poets, made the Opinion common almoſt every where. But can we think that 


thoſe Puniſhments were only deſigned for thoſe who negl | J 

ts \ glected the outward Worſhip of God, or directly offended his Mijeſty ? 
pot the Deſcription of Hell written by Virgil, and you'll ſee that not only the 3 Giants, —— Tityus, 3 * 
cho * 8 but Brethren that are Enemies, and they who beat their Father; thoſe who deceive their Clients and 
ed 1 15 = up their Riches, and will neither impart them to their Fathers nor Friends; thoſe who have been lain in 
8 ultery ; who have engaged in unjuſt Wars; ſuch as make no Conſcience of breaking their Promiſes made to their 
Another cries out, as loud as he can, Learn, by = Example, to do Juſtice, and not to flight the Gods.” Another 
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and the Ubiquity of Chriſt's Body, are ſuch groſs Contradictions, that none can believe them; and though ſome Men make 4 
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eaſy to diſcover the Truth of that holy Religion, of that Unhappineſs to be chiefly this, becauſe the 
from the Mapners and the Practices of thoſe who Chriſtian Doctrine and Worſhip, being received h 
profeſs it, Though 1 ſhould imagine the Reaſon moſt Men, not upon their own Choice and by 
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Judg. 
ment, 
hath ſold his Country, and betrayed it to a Tyrant. Another for Money has made Laws, and abrogated them. Another 
committed Inceſt with his own Daughter. If I had, adds Siby//, an hundred Tongues, and as many Mouths, with 17 
* that would never fail, it were impoſſible for me to reckon up all the different Sorts of Crimes which are puniſhed 22 
© Place, or the Names of all the different Sorts of Puniſhments which the Wicked ſuffer.” Theſe are his Words: tha 
Hic, quibus inviſi fratres, dum vita manebat, Diſcite juſtitiam moniti, & non temnere diwot. 
Pulſatuſve parens, & fraus innexa Client ; Vendidit hic auro patriam, dominumque potentem 
Aut qui divitiis ſoli incubuere repertis, Impoſuit, fixit leges pretio atque refixit. 
Nec partem poſuere ſuis, qua maxima turba eft ; Hic thalamum invaſit nate vetiteſue hymenæos. 
Duique ob adulterium cæſi, quique arma ſecuti ET i 3 ML LR et ge er 
Impia, nec weriti dominorum fallere dextras ; Non mihi fi lingua centum fint, oraque centum, 
Incluſi paernam exſpectant — - Ferrea vox, omnes ſcelerum comprendere formas, þ 
——magna teſtatur voce per umbras : Omnia penarum percurrere nomina poſſim. Eneid. Lib. vi. v.66s 


He, on the contrary, repreſents good Men in a Place by themſelves, wiz. in the Elyfan Fields, enjoying the . 1 | 1 
another Life, and being, as it were, under the Conduct of a wiſe Cato: 5 1 Happineſ 44 


Secretoſque pios, his dantem jura Catonem. Eneid. viii. v. 670. 


There are, I own, many ridiculous Fables mixed with theſe Deſcriptions of the Gods, and another Life; and the 
Multitude did 2 depend more upon the Chimera's of the Poets, than on the Truths which they had interſperſed 
their Works. But is it credible, that among the People themſelves, which comprehends the illiterate Part of Mankind in a 
neral, there ſhould be many who have acknowledged, at leaſt in part, the Abuſe, and gave great Attention to the true Pro. 
ciples of natural Religion, though mixed with many Falfities? Theſe Notions eafily enter into the Mind of any Man tha 
will make uſe of the Light of Nature; and Men without Study are ſometimes better diſpoſed to receive the Truth, and le 
prejudiced, than ſuch as profeſs themſelves learned. (See Parrhafiana, Tom. ii. p. 103, Sc.) The Poets might here alo, 
ſhew the People the Way, and give them Occaſion to think, that they did not themſelves believe the Abſurdities which they attri 
buted to the Gods. Thus, for Example, tends the Expreſſion of Euripides cited by Plutarch, (De audiendis Poetic, F. 20.) xj 
©-9i 71 (6m ονjmæ y, 5% ein Oct. © If the Gods do any thing ill, they are no longer Gods.“ The Poet makes Hercule ſay 
the ſame thing : | 


"Ew 5 O nm,, wi Situs, I don't believe the Gods love unlawful Beds, 
e voulio, irue e , Or that they put one another in Fetters and Chains: 5 
OgT' nEiwon momT', «7s Telopear, Nor can I perſuade myſelf to believe ; 
Ou” dMov ds drantthu mpurives. 'That one of them is Maſter of the other. 2 
Acitar ο © Ode, Hm äs bus Sis, God, who is really ſuch, can ſtand in need 1 
Ov Jevos* doidiay vide e a6gnt. Of nothing. Theſe are the falſe Accounts of the Poets, =”, 
See, alſo, Mr. Baron Spanheim upon Callimachus's Hymn. in Jovem, v. 60. & in Ipbigenia Taurica the Chorus thus ſpeaks, v. 385 _ 
Sc. Ed. Cambr. a i | 
— 1, *Tis incredible to me that Tantalus ſhould feaſt the Gods, _ 
T4 TarmAs roimy d αα,Z§ -u, And that they ſhould eat the Fleſh of Children. — 
Auen xplve, mals iS lia bog. I rather think, that the Inhabitants of that Country —_ 
Tas d ex Sd", ewT8s br dviponmorTivess Were accuſtomed to Homicide, and to juſtify their Crimes = 
Eic & Std > Gannker , e,, dbxc. | 'They attributed them to the Gods ; for I can't perſuade myſll WW "_=_ 
OUStva  tivar darpbrar 4) rater. That any God can be guilty of ſuch a Wickedneſs. = 
Pindar had before ſaid much the ſame thing, reflecting upon the ſame Fable; 1 
E wel d d , jareiuaps : To me it is abſurd to ſay, that God's a Glutton ; = 
Ma z4e@v A ” I muſt with-hold Aſſent. They that thus abuſe 1 
Ae capers, Ax, utαννν Nev Thoſe happy Beings ſhall ſurely be puniſhed. © 2 
©24wvs , ipus. Olymp. I. 82. | 


The ſame Poet, as Mr. Le Clerc obſerves ( Biblioth. Choi. Tom. vi. p. 269.) ſhews a little higher, that he was ſenſible of ble 
Falſhood of theſe Fables, ſaying, © Romantick Stories and Fables, ſet out with divers Fictions, do more eafily gain Entertain We 
ment in Mens Minds, than true Hiſtories. A graceful Eloquence, which renders every thing agreeable to Mankind, oſten _— 
„ embelliſhes an incredible thing, ſo as to render it credible. But Length of Time certainly diſcovers the Truth. Men ſhou'l R_ 
« always ſpeak well of the Gods, for they run the leaſt Hazard.“ — 
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Theſe Reflections may eaſily occur to the Minds of the moſt ſimple Perſons, who will but make uſe of their natural Senſe, Fo 
"tis probable that the Poets did not hatch them in their own Brains, but here, as in other things, followed the Dictates of N. 
ture. We have always obſerved theſe things to happen among Chriſtians, and doubtleſs the {ame things happened among tit 
Heathens. Among the Papiſts, in ſome Countries eſpecially, one Word from a Prieſt will raiſe the Mob againſt an Heretic 
as they call them; but yet there are many honeſt Men, who abhor ſuch a diabolical Madneſs, and do not believe that any Ma 
ſhould be perſecuted for his Religion; though the Clergy inculcate that Doctrine with all the Earneſtneſs poſſible, to ſatis 
their Ambition, Pride and Avarice, and to engage the People in their Intereſts, who ſuffer themſelves to be led blindly by the! 
Harangues, eſpecially when they ſuggeſt things agreeable to their brutiſh and irregular Inclinations. We may alſo ſay the ſame 
of divers Opinions, which are received by the ſeveral Parties of Chriſtians. The Doctrines of Tranſubſtantiation, Impanation, 


Profeſſion of that Faith, they no more believe them than ſuch as deny them. (See what I have ſaid in my Preface to Tom. Ill 
of Archbiſhop Tillotſon's Sermons.) But there are other ſpeculative Opinions and moral Maxims, either entirely falſe, or e 
tremely forc'd, which the Preachers, every Day, deliver from the Pulpit, without convincing many Men, who, by the Stren 
of their own natural good Senſe, perceive the Abſurdity of theſe Doctrines and Maxims, or explain them in a clear different pn 
Senſe from the Preachers, as appears when they are queſtion'd about them in free Converſation. The Pagan Fables were — 1 
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om the Cuſtom of the State in which paſs, that ſo few are ſeriouſly inclin'd to reform 


"A 1 to be born, reſides rather in their their Mind by its Direction. For I doubt not, but 
5 bs: N 3 * in their Hcart z whence it comes to that, at leaſt, the external Acts even of national 45 
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| hy may we not alſo believe, that many among the People looked upon them as falſe, and kept to the Fun- 
. — Religion, though with ſome Mixtures of — and Imperſection? Did not Men then make uſe of their 
— Or were thoſe Truths ſo obſcure, that they could not be found out but by long and profound Meditation ? We may, 
"18 — > mack reater Reaſon, ſuppoſe, that they, whoſe Education gave the Means of ſtudying in the Schools of the Philoſophers, 
_ -.. — reading their Books, ſhould be happily freed from the Superſtitions and groſs Notions of Heatheniſm. We know 
— — Liberty to Philoſophers ridicul'd the Religion of the Vulgar ſeveral Ways : “ We have good Reaſon to believe (ſays 
-"" 11 Fontenelle, in his Hiſtory of Oracles, Difſert. i. Chap. viii) © that among the Pagans Religion was only a Practice, whoſe 
"oo * eculation was a Thing indifferent. Do as others do, and you may believe as you pleaſe“ This is a wild Notion; but 
ite eople, who ſaw not its Conſequence, were contented with'it, and the Philoſophers ſubmitted readily to it, becauſe it laid 
72 them under no Reſtraint. Mr. Bayle alſo (in his Divers Meditations, p. 367.) owns, that there were, amon the Heathen, 
wh Men of Ingenuity and good Senſe, who, without Philoſophy, had ſometimes tolerable Notions of the Deity. It 1s true, that, 
| according to him, they were not to be regarded; becauſe when they had heard the Reaſonings of the Philoſophers about the 
Nature of the Gods, as ſoon as they were gone, they did as others did. But it is no ways neceſſary, in. the Queſtion we are 
= dcbating, to find ſuch Men among the Pagans, as had the Courage to oppoſe the common Errors, or Worſhip, eſtabliſh d by pub- 
= 1k Authority. 'Tis ſufficient that ſeveral did acknowledge the more groſs Abuſes of Superſtition and Idolatry, and acquire 
fach Notions in Religion, as were able to produce ſuch a Degree of Honeſty, as they could not have had, if they had been 
Atmneiſts. The Deſcriptions of the Pagan Corruptions, made by Mr. Bay/e (in his Continuation of divers Meditations, p. 702, 
es) do not prove the contrary. Theſe Soxt of Deicriptions ought not to be taken in a metaphyſical Generality ; tis ſufficient 
that, according to the Rules of good O fm, they agree to the greateſt Number. Farther, the Men, of whom I am now 
225 ſpeaking, not daring, for fear of incurring a general Odium, to openly oppoſe thoſe ſtrange Abuſes of the Vulgar, deſerve cer- 
7 tainly to come under that Deſcription, as well as the Philoſophers, as having held the Truth in Unrighteouſne/s, according to the 
= Reproof given them by St. Paul, Rem. i. 18. But you'll ſay, we muſt not attribute the Honeſty of theſe Men to the religious 
| Notions they had received: It was cauſed by a Principle of Honour, Fear of Laws, the croſſing of Paſſions, and {ſeveral other 
Intereſts proceeding from Self-love. That this is all the Virtue which moſt Men have, as we fee among Chriſtians, can't be 
deny'd; but doth it thence follow, that no Heathen was inclin'd to Virtue by a religious Motive, or by the View of the Puniſh- 
ments and Rewards which are diſtributed by the Deity, either in this Life, or the next? © I can't deny, faith Mr. Bayle (in his 
_ < Jv; Meditations, p. 439, 440.) but there have been ſome Heathens, who, making a good Uſe of their Knowledge of the 
Nature of Gop, have, by that Motive, ſubdued the ſudden Force of their Paſſions, But then (ſays he) "tis moſt probable, 
chat when this Motive was ſo prevalent, their Paſſions were ſo moderate, that they might have been reduced by Reaſon 
„ without that Help.“ So we may as well believe, that, among Chriſtians, no Man is virtuous purely through his religious 
principles, becauſe there are Laws and Diſgrace annex'd to Vice; nay, in a word, all the other Motives which had place in 
—_ Heatheniſm. Moreover, what we may have ſaid of the Laws may ſuggeſt a Reflection not to be lighted. Theſe wiſe Law- 
SS civers of Antiquity, ſo much eſteemed and reſpected by all the World, at the ſame time that they appointed that the Gods 
1 ſould be worſhipped in their ſeveral Countries, torbad, under the moſt rigorous Puniſhments, moſt of thoſe Crimes which the 

WW Vulgar attributed to theſe Deities. And is it not natural to infer from thence, that they looked upon the Fables as abſurd Re- 

== lations of the Poets, which the People pleaſed themſelves with? At leaſt, this is the Reaſoning of Lucian in his Necromancy, 
Tom. i. p. . Ed. Amſtel. Ot t 9 065 N dv Tore ny bu Wory£0 921, Kt αννjẽ/u ? ENNNAYSs Bf i @'5 TR πν ) TETOV 
$7 heuer, K &Y T5 Vow StTaA TeVavTia TE TS , ei lH A \a-AdpC2yor” 7. e. On the one Side, I can't 
« imagine that the Gods commit Adultery, or that there are among them Diviſions, or, at leaſt, that they think theſe things 
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done, had they thought them profitable.“ But you'll ſay again, The very Notion of Honeſty, conſider'd without any re- 
ſpec to Religion, might incline a regular Heathen, for Inſtance, to reſtore a Pledge that had been entruſted in his Hands, tho' 
he might have kept it without any Apprehenſions of Puniſhment from the Law, or Infamy of any kind. But I'll leave it to 
any conſidering Man, if the Reaſonings which Mr. Bayle attributes to an Atheiſt, can corgg into any Man's Mind but ſome ſubtil 
Philoſophers, who are exerciſed in deep and abſtruſe metaphyſical Meditations. I doubt if it be conceivable that any Philoſo- 
phers, whether Atheiſts, or not, ſhould be inclined to practiſe the Maxims of Virtue, by no other Motive, but its own proper 
and internal Beauty. 

It is very probable, that all which is ſaid about theſe Notions of Honeſty is, in the Mouth of moſt Men, eſpecially A eit: and 
Epicureans, meer empty Talk and pure Declamation, of which the Mind is not perfuaded. Nor are we more ſure, that thoſe 
who ſay, That Honeſty is natural to Virtue, and Diſhoneſly to Vice; that Virtue is worthy to be loved for ttſeif, and is its own Re- 
<vard, (Continuation, c. p. 761.) have, by that Means, excluded all Relation between Honeſty and the Will of Gop, as 
the Example alledged by Mr. Bayle out of Cicero gives us Reaſon to believe. It is true, that this great Orator maintains, 
| That though we could eſcape the Eyes of the Gods, as well as Men, we ſhould not ſuffer ourſelves to hearken to any Motions 

of Avarice, Injuſtice, Debauchery, or Intemperance. But does not the ſame Author declare poſitively elſewhere, that Go 
is the Author of the Law of Nature (Lib. iii. De Repub. 2 Landtantium, Lib. vi. Chap. vii.) in theſe Words, Uuuſpue erit 


f the communis quaſi mag iſter, & imperator omnium Deus; ille Lecis illius Lvix. REctA RraATIONIS, NATURE CONGRUENT1S] 
tain- INVENTOR, DISCEPTATOR, LATOR, fc. See the whole Paſſage quoted above, Chap. iii. F. 20. Note 5, What do I ſay? 
ftzn In the ſame Book of Offices from whence this Paſſage is taken, which Mr. Bayle quotes, do we not find that the Law of Na- 
ould ture is both an human and divine Law? Atgue hoc multo magis exigit ipſa nature ratio, gue eft lex divina & humana. Lib. iii. 


Chap. v. Edit. Grav. And a little lower, Chap. vi. he explains himſelf better, Dui autem civium rotionem dicunt habendam, 
externorum negant, hi dirimunt communem humani generis ſocietatem: quad ſublatd, beneficientia, liberalitas, bonitas, juſtitia fun- 
ditus tollitur: que gui tollunt, etiam ad verſus Deos immortales impii judicandi ſunt, i. e. There are others who hold, that the 
Rights eſtabliſhed among Citizens are to be regarded, yet will not allow the Benefit of them to Strangers; and theſe deſtro 
WF © the general Society of all Mankind, with which Bounty, Liberality, Humanity, and Juſtice muſt fall. Now to violate theſe 
WF © things is an Impiety againſt the Gods themſelves, ſince it is the Deſtruction of that Society they have eſtabliſhed among Men.“ 
The ſame thing appears in many other Paſſages of that famous Reman. Whoever then will conſider what I have ſaid, will per- 
haps agree, that, notwithitanding the Pagan Blindneſs, Religion hath won from Vice, and inclined to Virtue, many Men, 
who, without that, had never been virtuous, eſpecially ſuch of the People as were not able to make or underſtand all the Re- 
flections, which the Proſpect of Intereſt, or Fame, and the Notion of Honeſty, might ſuggeſt to the Philoſophers. As for 
others, they would not be leſs corrupted, ſuppoſing they were Atheiſts. Generally ſpeaking, we may ſay, in my Opinion, that 
the falſe Notions of Religion determine the Evil of an Action rather than produce it; they ſerve for an Excuſe or Pretence, but 
never invite into any Crimes of themſelves, even thoſe who are otherwiſe inclined to them. For the moſt part, thoſe whom we 
think to be ſeduced by Superſtition, or by falſe Conſequences drawn from the true Principles of Religion, act altogether by another 
Motive, which is, if not the only, the chief Cauſe, at leaſt, of their Conduct: Theſe are ordinarily the downright Hypocrires, 
Men without any Religion, and falſe Bigots, who, (as Mr. de la Bruyere ſpeaks, p. 478.) under a King that is an Atheiſt would 
Atheiſts ; or who, if they have not quite extinguiſhed all Senſe of a Deity, and a Providence, yet, at leaſt, look upon theſe 
great Truths as ſome indifferent Problems. Montagne, ſpeaking of a great Number of Chriſtians, ſays, That ſome ſalſly make 
the World believe, that they believe what they do not; others, and thoſe a great Number, cheat themſelves with a falſe 
Notion of Faith, ( E/ays, p. 316. Edit. Pari/.) And how much greater Reaſon have we to think, that Paganiſm affords 
Men of that Character? I do not deny but there are ſome Men who en age themſelves in evil Actions out of a Principle of 
1 — but if Idolatry and Superſtition ſeduceth them in ſome re ſpects, what was otherwiſe good and true, in the Notions 
- Paganiſm, preſerv'd its Influence upon them to keep them from Vice, and incline them to certain Virtues ; inſomuch, 
dat the Evil which Religion produc'd on the one Side, was compenſated by the Good it did on the contrary ; ſo that they were 
never guilty of the Exceſſes they would have committed had they been Atheiſts ; for we muſt not imagine, that the greateſt Bi- 


gots 


« juſt and honeſt; and, on the other Side, I fee that the Lawgivers have ordained the contrary ; which they would not have 
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ces might be repreſs'd, would Men but apply 
themſelves in earneſt to the leading a Lite ſuitable 
to their Profeſſion . | 

IV. As this Perſuaſion, and whatever elſe we 
are able to learn concerning the Worſhip of Go p, 
either from Reaſon or from Revelation, is firſt of 
all to be implanted in a rightly cultivated Mind, 
So are the Opinions contrary to theſe Truths molt 
carefully to be barr'd off and excluded. And here 
we would not only be underſtood of Atheiſtical and 
Epicurean Principles, but of thoſe numerous No- 
tions which appear to be deſtructive of true Religt- 
on, of good Manners, and of human Society, which 
it is, in an high manner, the Intereſt of Mankind 


he was correcting his Slave, who had been catch'q 
in a piece of Thievery, the*Fellow, in way of Ex 
cuſe, told him, Truly, *twas his Fate to ſteal : 757 
ſays Zeno, *twas your Fate too, to be beat for it. Adin 
Antoninus gives a more ſerious Judgment on Fa 
Point a, The Gods (ſays he, J. ii. c. 11.) bave Put it 
into every Man's Power and Choice, to avoid what 
ever 15 truly Evil, There is an Opinion nearly 1 
lied to this, which ſuppoſes the Conſequences f 
Cauſes and of Effects, or the great Chain of Thin 

eſtabliſn'd by the Creator, to ſtand by ſuch — 
immoveable Decree, that Go p hath left himſelf no 
Liberty of interpoſing in particular Caſes. Thus 
all Miracles, all extraordinary Aſſiſtances of Hea. 
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to ſee abſolutely rooted up, and baniſh'd out of the 
World. Such is that Fancy of the Szoical Fate, or 
the unchangeable Courſe and Wheel of Things and 
Actions, by which Men are made only the Tools 
or Engines of their own Operations, it nor being 
in their Power to manage them with any Freedom 
of Choice, or with any Direction of Counſel, For, 
admitting this Hypotheſis, it doth not appear, why 
the Actions of a Man ſhould be morally imputed to 
him, rather than the Motion of a Clock to the 
Wheels by which it is perform'd, or what would be _— — Furit alter amore, 
the Uſe of Religion, what the Equity of Laws Et pontum tranare poteſt, & vertere Trojam, 
and of Puniſhments. Seneca Ocdip. V. 1028. Alterius ſors eſt ſcribendis legibus apta : 
LAcce patrem nali perimunt, natoſque parentes, 
Mutuaque armali coeunt in vulnera fratres : 
Non noſtrum hoc bellum eſt : coguntur tanta mn. 
vere, 
Ingque ſuas ferri penas, lacerandaque membra, 
Hoc quoque fatale eſt, ſic ipſum expendere fatum, 


ven, all Effects of Prayer, of Repentance, and q 
Amendment, ſeem to be entirely cut off at one 
Stroke. To this we may join that ancient and 
wildly recetv*d Perſuaſion, that the Poſitions of the 
Stars laid an indiſpenſable neceſſity on human Ac. 
tions and Events; or that the Hour of Nativity de. 
termin'd the wle Proceedings of Life. Which 
Manilius, one of the Aſſertors of it, thus delivers, 
I. . © 70, Wt 


Fata iſta culpa eſt ; nemo fit fato nocens. . 
The Fault is Fate's ; and Fate can fix no Guilt, 


Vid. ibid. y. 980, Sc. Homer I. Tom. 86. 

EY A d aims aw, 

A Zeus, Y wolge, Y iEeppoins 
"Eeur?Vs. 


One, mad in Love, to T; roy will carry War, 

Or ſwim the Flood, and view the Torch from far; 
Another is determin'd to the Bar. 

A Son his Father, Father kills the Son, 

: On mutual Wounds two headlong Brothers run, 
Zeno (in Diog. Laert. I. vii.) retorted this Objecti- Theſe Combats prove the Force of ruling Power: 
on very pleaſantly, though he del not refute it: As For they are too unnatural to be ours. 


The Fault's not mine, but Zove's and Fate's, 
And the Night-wandring Hag's. —— 


— — 


gots to Paganiſm did only draw, or obſerve all the Conſequences which naturally followed thoſe things, which they attributed 
to their Gods. What I have ſaid above proves to the contrary ; and no Man but muſt as readily agree to it, as Mr. Bayl, 
who has taken great Pains to prove, That Men do not reaſon and act always according to their Principles; and rhaps has 
carried that Matter too far. A Pagan may, for Example, proſtitute his Daughter upon ſome Feſtival in Honour of the Gods, 
and for all that be honeſt in his Buſineſs, a religious Obſerver of his Promiſes, ſerviceable, charitable, Ec. for fear of the Gods, 
It is not uſually ſome ſpecial Notions of Religion which make Impreſſions upon Men, and which determine to do Good or 

vil; but the general Notion of a Deity, who puniſhes Vice and rewards Virtue, works more effectually upon them: a Notion 
o ſuited to the human Capacity, that it often hinders the Effects that bad Principles would have upon ſuch as profeſs Religion, 
But I ſhall ſay little more in this Matter; yet though I have enlarged myſelf beyond the Bounds of a Note, I can't but add ſome- 
thing more. Mr. Bay/e, who has quoted that Paſſage of Gratius upon which our Author criticizes, explains it thus, (Cetin 
at. Cc. p. 768.) We ſhould be obliged to follow the Law of Nature, if we ſuppoſed that there were no Go p, nor Providence; 
but his Way of expreſſing himſelf, wiz. Hec locum aliguem haberent, etiamſi daremus, Ec. ſhews, that he means no more 
than what's expreſſed in my Note. I know not what Mr. Bay/e means by theſe Words, Law and Obligation ; but, in the 
Language of the Philoſophers, a Lav ſuppoſes a Superior, and Jus comes from Zubeo, becauſe Right and Law proceed from 
the Authority of a Superior. Our Author, as I think, has very well proved, in the foregoing Chapter, F. 20. and Lib. i. 
Chap. vi. F. 7, 8. That Man's Will cannot impoſe any Obligation, properly ſo called, upon itſelf, and that Maxims of Rcaöen 
are not ſufficient of themſelves to determine the Will neceſſarily this Way, or that Way. All that Mr. Bayle ſays proves only, 
1. That an Atheiſt knows that 'Thankfulneſs and Ingratitude are two different Things, as are, alſo, Faithfulneſs and Deceitfuinch, 
a Circle and Triangle. 2. He can perceive that the Maxims of Virtue are not purely arbitrary, but that they have a Found. 
tion in the Nature of Things, and unply certzin Agreements. But can that alone make him certainly follow thoſe Maxins 
contrary to his private Intereſt, and the Bent of his Deſire? I can't think it can ever come into an Atheiſt's Mind; much lt, 
that he ſhall have Courage to ſacrifice his earneſt Paſſions to thoſe fine Notions. He may think it becomes a reaſonable Creature 
to conform to Reaſon ; but from the Moment that theſe Maxims of Reaſon are oppoled to the Enjoyment of any Pleaſure, it 
which he promiſes himſelf more Satisfadion than he at preſent enjoys, he'll ſilence his Reaſon, and follow the Allurement d 
Senſe. Let us ſpeak the Truth: Suppoſing the Impiety of the Atheiſt, he does not act unreaſonably in following the Voice of 
Nature, whoſe | eſons, according to Mr. Bayle, are (Continuat. Oc. p. 31.) © We mult eat and drink well, enjoy all the Fler 
* ſures of Scnſe, prefer our own Intereſt before another's, take every thing we find for our Convenience, to do a Wrong rather 
* than ſuffer any, to revenge ourſelves, Sc.“ See more againſt Mr. Bay/e in Mr. Bernard's Extra of his Continuation, Et. 
in his News from the Republick of Letters, March 1705, and in his Diſpute againſt Mr. Bayle, April 1707. Art. z. May, At. 
June, Art. 3. Auguſt, Art. 3. and September, Art. 4. 

1 We may add to this, That tho' the Chriſtian Religion be not obſerved as it ought, inſomuch that there is not a ſufficient 
Difference between the Manners of Chri/tians and Pagans ; yet Chriſtianity has divers great Advantages above Paganiſm, ® 
Mr. Le Clerc has made it appear in his Treatiſe of fidelity, Part ii. Chap. v. p. 222. lo the Examples that he has produce, 
to ſhew the good Effects of the Chriſtian Religion, we may add this very remarkable one, that by it the Cuſtom of expoliiy 
Infancs is utterly aboliſhed, which was ſo much uſed by the Greeks and Romans, as Mr. Noode in his Julius Paulus ſhews. 


The Greek is, Kai vis & vg\' j,, xo tis, ira wh FaTINY 5 e”, in) wi 7 mir {own of Dich. 


N ay, 


| Nay, this Opinion's ſettled by Debate, 


7 ſhould thus diſpute of Fate. 
8 : Mr. Creech, 


= | is Superſtition till bewitcheth a great Part 
bb 2 World, where no Buſineſs of Mo- 
went is undertaken without conſulting the Aſtrolo- 
ff is, that they may read, as the Phraſe is, - what 15 
beinen in Heaven. To which purpoſe Father 
RE 5Z-r:ier tells a pleaſant Story of a Gardener of Abas 
RE King of Perſia, who rooting up ſome Trees which 
che King, by Direction of his Aſtrologer, had 
= planted in a fortunate Hour, and being thereupon 
= rbuked, turning to the Aſtrologer, Sure, ſays he, 
Von 2045 out in your Calculation: for theſe Trees could 
never have the Benefit of lucky Stars, which were ſet 
_ No, and unfortunately pulPd up at Night. Ano- 
cher Relation like this, he gives us of a certain 
RS Slave, a Run-away from Goa, who ſet up in the 
BS City of Debi for an Expounder of the Stars, and 
 foreiold many ſtrange Events with good Confidence 
BE to the Pcople: Every now and then looking upon 
nis Mariner's Compaſs and his Hour Book, as the 
noble Inſtruments of his Art. When ſome, who 

WE had formerly a Knowledge of him, declar'd their 
Wonder at his new Profeſſion and Equipment, his 
Reply was, A tal Beſtias, tal Aſtrologuo ; For ſuch 
= B-/ts, ſuch an Aſtrologer. But all this kind of 
Aſtrology is really nothing elſe but a ſpecious Way 
of cheating ignorant People of their Money, under- 
taken by ſome confident Knaves, who, in their 
falk of future Occurrences, are not ſo much ſup- 
BE port by their own Arts, as by the Credulity of 
WS their Hearers: If Things fall out as they boldly 
= gucſsd, they preſently riſe in Honour and Credit 
= with the Multitude ; if Matters go otherwiſe, their 
=== Predictions are eaſily forgot, and ſo their Miſtakes 
—_—_— make no noiſe. Tacitus, Hiſt. I. 1. c. 22. calls 
= the Pretenders to Aſtrology, Gentes hominum poten- 

= bus infidum, ſperantibus fallax : ** A Pack of Men 
= << unfaithful to the great, and diſappointing to all 
of cager Hopes and Deſires.” Add, Hobbes de 
= Homine, c. 14. F. 12. Agathias, I. 1. c. 1. I can- 
01 believe that the Cauſe of Evil is fd in the Courſe 
of the Stars, and in the fatal Appointment of uncon- 
ceivable Neceſſity. For, if the Power of Fate every 
where prevails, all free Election of Man's Will is de- 
ſtroy d; and with it, all Precepts, all Arts, all Diſ- 
cipline muſt come to nothing; and thoſe who have led 
pious and virtuous Lives, will be depriv'd of their fu- 
ture Expectation. Nor do TI think it allowable to 
| aſcribe mutual Wounds and Slaughter to the Deities. 

== Vid. Gro. de Veritate Rel. Chriſtiane, J. iv. §. 11. 
= Now, beſides the other numerous ill Conſequences 
of ſuch a Superſtition, this Miſchief follows of 
courſe, that whilſt Men are continually gaping at 
che Stars, they have neither Leiſure nor Inclination 
W to guide their Lives by the Rules of ſound Reaſon. 


Lib. vi. F. 30. Add. Bacon, Eſſay 17. 
dom, lib. 2. c. 5. F. 10: 


b See Plutarch's Treatiſe of Superſtition. 
© Add. Charron de la ſagelſe, |. 2. c. 5. f. 25, Cc. 
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Helen ſays wiſely in Euripides, Hel. V. 763. 


Trap A ele wdvns, dr d Ala. 
[ cators, 
Prudence and good Counſel are the beſt Prognoſti- 


Statius, Theb. iii. 562.* 
— — Vid craſtina volveret tas 
Scire nefas homini. Nos pravum ac debile vulgus 
Scrutamur penitus ſuperos : hinc pallor & ire, 
Hinc metus, inſidieque, & nulla modeſtia voti. 


— — 


What future Years ſhall bring to paſs, 
*Tis Sin to know. We, a weak, puny Race, 
Examine Heav*n, and ranſack Jove's Decrees, 
Wiſely to antedate our Miſeries. 

Hence all our Miſchiets ſpring, our Rage, our Fears, 
Our treach'rous Wiles, and our immodeſt Prayers. 


Moſt pernicious, likewiſe, is that Conceit, which 
makes Go p to allow a kind of Market of Sins, ſo 
as to let them be bought off with Money or other 
Preſents, or perhaps with ſome vain Ceremonies 
and fer Forms of Speech, without Amendment of 
Life. No leſs abſurd is it to imagine, that Gop 
Almighty is delighted with ſuch Inventions of 
Men, ſuch Inſtitutions and Ways of living, as are 
diſagreeable to human and civil Society, as it is 
temper'd by the Dictates of Reaſon, and the Laws 
of Nature. Such may we reckon the greateſt Part 
of the Monaſtical Orders, which we tind in vaſt 
Numbers, not only in Cbriſtendom, but amonoſt 
the Turks and the Heathens. We ſhould, alſo, care- 
tully avoid all ſuch unworthy and ſuperſtitious No- 
tions, as debaſe and diſhonour the Divine Nature, 
or Wo. ſhip. Every ſenſible Man ought to be, as 
Antoninus ſays his Father was, ®zonC)s gels Fen- 
qua ig , Devout without Superſtition ®, 

Tis another wicked Opinion, that the bare Ex- 
erciſe of Piety towards Go p is ſufficient, without 
any Regard had to Honeſty, and to thoſe other 
Duties which are to be practis'd towards our N eigh- 
bours: As if the Externals of Divine Worſhip 
when exactly perform'd, were able to make amends 
for a Courſe of Injuſtice toward other Men : Or. as 
if it were lawful to ſcrape up Money in our Life- 
time, by all Means and Methods, good or bad 
provided,, at our Death, we leave ſomewhat to be 
ſpent in pious Uſes *, Nor leſs unreaſonable js the 
Fancy, that a fingle Man ſhould be able not only to 
fulfil his own Duty to Gov, but to transfer ſome 
of his Merits on others; as if one Perſon's Negli- 
gence in his Duty was to be ſupplied by the over 
Righteouſneſs of another. Of the ſame Stamp is 
that vain Conjecture, that, upon Account of the Sa- 
tisfaction and the Merit of CHRIS T, we have x 
leſs Obligation lying on us to Probity and Sanity 
of Manners ; and that the Hope of thoſe Bleſſings 


Item, Charron of Wit: 


— A. 


{cient "Os only Zan M, me 5 I Ae 
n, %%%, ov 5 wi wyxy, Mei Ar. 
. Spoken by Iphigen in Aulid. v. 956. Edit. Cant. 


Our Author might have ſpared himſelf the Pains of reciting theſe two Stories. 
* Euripides, in another Place, gives a Deſcription of all ſuch Perſons as pretend to Divination, in theſe Words: 


What's an Aſtrologer? I thus reply, 
A Man that ſpeaks few Truths, but many a Lye, 
Which, when found out, he takes his Heels to fly. 


* See what Mr, Bayle ſpeaks about this Matter in his Meditations upon a Comet. 


furniſhes 


i6o The Duties of Man with regard to himſelf. Book Il 


furniſhes us with a Security of ſinning. He who 
believes that his own Offences ſhall be torgiven him 
for the ſake of another's Deſerts, can ſcarce be hin- 
der'd from ſinking into the baſeſt Diſſoluteneſs, un- 
leſs he be, at the ſame time, fully perſuaded, that 
there is ſtill an Obligation incumbent on him, to 
apply all his Endeavours to the Practice of a moſt 
holy Life. 

Farther, It is no leſs a peſtilent than brutal Opi- 
nion, to pretend that the Wickedneſs of ſome Acti- 
ons is excus'd with GoD, upon account of their 
Dexterity or Humour; and that ſome Sins paſs on- 
ly for Jeſts in the Cognizance of Heaven. As the 
old Poets feign'd their Deities to take no notice of 
the Perjury of Lovers, and to forgive their Thefts 
and treacherous Intrigues . Nay, their Madneſs 
proceeded ſo far, that they were not afraid to in- 
troduce their heavenly Powers as the Actors of de- 
teſtable Villanies; aſſigning ſo many Tutelar Gods 
to have the Care, as it were, and the Guidance of 
ſo many particular Kinds of Wickedneſs. Now 
the Argument which Fulgentius b draws hence, is 
right and concluſive : If there were any Deities (ſays 
he, meaning Mercury and Laverna) preſiding over 
Robberies, how could thoſe Actions be criminal before 
human Judges, which had divine Authors and Patrons 
to deſend them ©? Euripides diſputes as well on the 
ſame Point; Jone, V. 449, Sc. 


—— — *OvxtT' evIpunis vas 
 Abzeiw Sigur, & rA Toy Otwv 1dug 
Miuiuel', dvd Tos hJuoyorra; Ted's, 


If Human Vices are but Tranſcripts drawn 

From Deeds Divine, and Copies ſet in Heaven, 
Should Men be blam'd who act what they are taught, 
Or thoſe immortal Guides who teach *em wrong ? 


Nor was the poor Indian much out in his Inference, 
who, when a Spaniard boaſted to him, that he was 
a Chriſtian, a Son of the great Creator of Heaven 
and Farth, whoſe Laws he came there to publiſh 
and proclaim, anſwer*d-him to this effect: IF is 
by Command of your Ged, that you thus invade other 
Mens Dominions, and there jpoil, burn, kill, and 
commit all other Wickedneſs at pleaſure ; you may reſt 
aſſur'd, that we we will not, on any account, believe 
in ſuch a God, or receive his Ordinances amongſt us ©, 
It is wicked likewiſe to believe, that thoſe Pray- 
ers can pleaſe Go b, by which a Man deſires that 
others may ſuffer an undeſerv'd Evil, for the pro- 


a Tibull. I. 3. el. 7. 


Perjuria ridet amantum 
Jupiter, & wentos irrita ferre jubet. 

b Mytholog. I. 1. c. 18. 

© Senec. Hpolit ver. 195. | 

Deum efſe Amorem, turpis & witio favens 

Finxit libido; quoque liberior foret 

Titulum furori Numinis falſo addidit. 


4 Benzo. Hiſt. Nov. Orb. I. 2. c. 13. 


moting, or the occalioning of an Advantage 
himſelt. As ſuppoſe, it the Inhabitants of a dea 
coaſt ſhould pray, that many Shipwrecks mig, 
happen on their Shore. Nor do I take thoſe TY 
lemn Supplications to contain much more Holine 
which are perform'd, either upon the engaging in 
an unjuſt War, or upon any Succeſs obtain'd in ; 
Thoſe Perſons too muſt needs lie under a great M. 
ſtake, who fancy the Breach of ſome Precept of 
natural Law to be a Part of divine Worſhip, Ay 
they who are for treating in a hoſtile Manner, al 
ſuch as differ from them in Perſuaſion z who 2 
that Religion is to be propagated by the Sword: 
that no Faith is to be kept with Men of a contrary 
Profeſſion, no political Friendſhip (as they call it 
and no Offices of Humanity to be exercig'q to. 
wards them, but that they are to be avoided, even 
in common Converſation, as unholy and unclean: 
that Violence, Wickedneſs, Treaſon, Perfidiouſne, 
Sedition and Rebellion, are not only lawful; by 
commendable, if undertaken on a religious Ac. 
count. To conclude, the following Opinions ar 
not of leſs fatal Effect, than thoſe which we hay 
already mention'd: That it imports nothing to {4 
lid Felicity, whether a Man apply himſelf to a vir. 
tuous, or to a vicious Life, and that good Men 
are entitled to no better State or Condition than 
the Wicked, That the higheſt Pleaſure a Man dn 
expect or obtain, is the preſent Gratification of his 
Senſes; and that the Soul periſhes with the Body, 
Laſtly, that all Law, even that which we call 33. 
tural, is a meer human Device, not referable 9 
Go as the Author of it, nor deriving from hin 
its Force and Sanctity. Theſe, therefore, and ſuch 
like Notions, are entirely to be rooted up out d 
human Minds, inaſmuch as they deſtroy our Duy 
to Almighty God, and prevent, or intercept, al 
Endeavours of conforming our Life and Manner 
to the Guidance of good Reaſon. 

V. When this principal Care is over, the main 
Concern behind is for a Man accurately to examine 
his own Nature, and to ſtudy to know hint, 
An Enquiry, which Antiquity ſo much valued z 
the Forerunner of true Wiſdom, that Ty5&% own 
was thought an Inſcription worthy to be ſet in Let 
ters of Gold, and conſecrated in the Delphiai 
Temple. * On which Tully hath given us this 
Comment, The Precept of Apollo, ſays he, in wit 
be enjoins us to know ourſelves, doth not mean that ut 
ſhould be careful in knowing our Limbs, our Stature, 
or our Figure; for our Bodies indeed are not curſclve. 


ove laughs to hear Love's harmleſs Perjury, 


And bids the Winds go loſe it as they fly. 


Lowe was firſt deify'd by Luſt and Vice : 

When Men, to gain a Patron to their Sin, 

And free Purſuit of Pleaſure, fix'd the Stamp ; 
Of Heaven on Hell, a Fury made a God. . 


_— * a — 


— 


See Mr. Bayle's Philoſophick Commentary upon theſe Words, Compel them to come in, &c. Part i. Chap. "3 e. 


2 Cicero de Natura Deorum, I. 3. c. 35. 


fe in ca nec rea? factis præmia exſtent ulla, nec ſupplicia peccatis; 
eaven is certain 


dilcrimen nullum eff bonorum & malorum : 1. e. 
make a Diſtinction between the Good and the Wicked. 


Ut enim nec Domus, nec Reſpublica ratione quadam, & diſciplina deſignate wideatur, 
i mundi divina in homines moderatio, profecto nulla , / it 
9 


not at all concern in the Government of Men, if it dil u 


F. V. 3 Tully's Words are, Nimirum hanc habet vim præceptum Apollinis, gud monet, ut ſe quiſque noſcat ; non enim, creds, i 


precipit, ut membra _— aut flaturam, figuramwve noſcamus ; neque nos corpora ſumus 


noſce animum tuum. 
te. The Reader may compare what has 


m igitur Noſee te, dicit, hot diet, 


am corpus quidem ne vas eft, aut aliquod animi receptaculum. Ab animo tuo quicquid igitur, id agitur © 


een ſaid in this Chapter, with the ninth Section of Mr. Wollaſton's Religion of Nature 


Aclincated. He will find a great Conformity in the Ideas and Precepts of theſe two Authors; but with this Difference, that ſome- 
times the one, and ſometimes the other, urges and explains certain Things in a clearer Manner, according to the particular 


which each had laid down, 
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B when the Oracle ſays, Know yourſelf, it ſays in 


, Know your own Mind and Soul. For the 
rf 320 is 10 is the Souls Veſſel or Receptacle, 
d : Aion is properly done by yourſelf, but what 
„ proceeds from your better and nobler Part a. Now 
{rom this Knowledge of himſelf, rightly purſu'd, a 
BE Man is brought to underſtand his Condition, and 
me Office he is to bear in the World: Whilſt he 
WE :pprehends, that he did not exiſt of himſelf, but 
WW ow'd his Original and Being to a much ſublimer 
Principle; that he is endow'd with far more noble 


Faculties, than he ſees enjoy'd by the Beaſts about 


95 him; laſtly, that he was not born by himſelf, nor 
WE purcly for his own Service; but that he is a part of 
= human Kind, and is oblig'd to behave himſelf ſo- 


ciably towards other Men. And from theſe Foun- 


Re ; tains may eaſily be drawn the compleat Knowledge 
or human Duty. Vid. Marc. Antonin. l. x. 1. 6. 
13 , al g a Per /. Sat. ili. 71. 


of 10 — — Dem te Deus eſſe 
Jil, & humana qua parte locatus es in re 
Diſce. 


Study thyſelf: Learn in what Rank and State, 
rue wiſe Creator hath ordain'd thy Fate. 


lt belongs, likewiſe, to our underſtanding our- 
RT ſ{clves , to know our own Power, and how far it 


extends, either in exerting our Actions, or inform- 


ning our Deſigns*. And farther, what is the true 
SE Effet and Conſequence of every Practice; and 
ESSE what Reſpect and Uſe the Things without us have 
RE co ourſelves, and to our Happineſs. 


= Add. Caſaubon ad Perſ. Sat. 3: ver. 57. and Plato, in his fr Alcibiades, P- 448. Edit. Francofurt. Ficin. 
b See Socrates's Explication of that noble Sentence in Zenophon Apomnem. 1. 
© TeZor m nd. 3c Thes. caves, x, Thmy 3» ounztys 6H Te ovewrs , g avlpwms why ator. Epic. Ench. Chap. xl. 
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VI. From this Knowledge'it follows, that a Man 
muſt apprehend his Subjection to Almighty Gop, 
and the Obligation which lies upon him, according 
to the Meaſure of the Gifts he hath receiv'd, both 
to celebrate the Divine Majeſty, and to ſhew him- 
ſelf a ſociable Creature in his Tranſactions with his 
Fellows, And inaſmuch as Go vp hath beſtow'd on 
him the Light of Underſtanding, he ought cer- 
tainly to conclude, that he is not to do every thing 
at random, and * without End or Deſign ; but that, 
whatever he undertakes, he ſhould firſt weigh the 
Matter in hand, and regulate his Method of pro- 
ceeding about ite. And, conſequently, that he 
propoſe an End 4 agreeable to his Nature, and 
rightly moderate and direct both his own Actions, 
and all other due Means towards the Attainment of 
that End. And this in ſuch a manner, that he nei- 
ther proceed in the Application of the means, be- 
fore the End is fix*d and determin'd 3 nor ſettle ſuch 
an End as he muſt afterwards want Means to arrive 
at. Another Inſtance, cloſely ally'd to this, is, 
that ſince Truth and Right are always uniform, and 
without Alteration, ſo he ought always to form the 
ſame Judgments of the fame Things, and when 
he hath once judg'd truly, to be always conſtant in 
his Mind and Reſolution. Farther, that his Will and 
his Appetite do not get the Start of * good Judg- 
ment, but follow and obey it; never making Re- 
ſiſtance to its Decrees ', For he who obſcrves this 
Courſe of Proceeding, will be ſure to act with Pru- 
dence, with Conſtancy, and wi:h Moderation. ,He 
will make it his chief Aim and Rule, as Lucan de- 
ſcribes Cato, ii. 381. 


4. Add. Bacon E, 36. 


1 Perfius's preceding Words are elegant and pertinent : 
Diſcite vos, miſeri, & cauſas cognoſcite rerum, 
Duid ſumus, & gquidnam victuri gignimur, ordo 
Duis datus, aut metæ, quam ak, flexus & unde ; 
8 modus argento, quid fas optare, quid aſper 

tile nummus habet, patriæ, chariſque propinguis 
Quantum elargiri deceat, quem, &fc. 


« firſt, to 
& for if he loves and takes care of himſelf, he'll refuſe ne 
Meontaigne's Eſſay, |. 1. c. 3. 


Chap. 1. at the End. 


te. th 


Learn, wretched Men, and know the Cauſe of Things, 
What 'tis we are, and why we have our Beings ; 

What is the Order, and what Nature's Courle, 

What we may wiſh for, and what Money's Force, 
What Profit it doth yield ; what to beſtow 

Upon our Country, and our Kindred too. 

Study, c. 


'® « This great Precept is often alledg'd in Plato, Mind thy own he" and know thy Self. Each of theſe Sentences con- 


| © tains in — our whole Duty, and ſeems to include the other. 


e that will do his own Buſineſs, muſt learn this Leſſon 


now himſelf, and he that knows himſelf, will not — 4 any Buſineſs as his on, that he is not acquainted with; 
eſs Employments, and unprofitable Thoughts and Propoſals.” 


$. VI. 3 Seneca has a fine Paſſage relating to this Subject, Epiſt. 71. Ided peccamus, quia de partibus wite ö 

de tots nemo deliberat. Scire debet, quid petat, ille, qui —— vult holly & 4 . & 1 n 
rant confilia noſtra, quia non habent quo dirigantur. Ignoranti quem portum petat, nullus ſuus wentus eft. Necefſe eft multum in 
vita * caſus palſit, quia vivimus caſu. i. e. The Original of our Errors is, that no Man contrives ſeriouſly to draw u 

24 Scheme of his whole Life, but contents himſelf to deliberate occaſionally upon ſome particnlar Actions. The Gunner ſhould 
a know his Mark, before he takes his Aim to ſhoot. Our Projects are diſappointed, becauſe we keep not the End in our Minds 
42 The Wind can never blow well for him, who don't know the Port he is ſailing to. Fortune muſt do much among us Who 
3 leave ſo much to Chance in our Lives.“ See Cicero's Paradoxes, Chap. v. with Grawius's Notes, and M. Antoninus with Gate. 
W #er's, Lib. 2. $. 16. and 1. 11. f. 21. See, alſo, Plato de Repab. I. 7. p. 695. Ed. Mech. and Montaigne's EJays, Lib. 2. 


| + All the World knows that famous Principle of Morality laid down by the Sroick ho >: . 
z See Seneca, M. Antoninur, Epidtetus, &e, but chiefly I. Auconin. Lib. v. 3 „ 
| his is to be underſtood of Cafes where, after having reflected thoroughly of i * 1d zee 47 

other like it; otherwiſe the two Judgments would be falſe, The Vſe of this k 44 m Ke 


ule chiefly regards the different Lights in which 


we judge of the ſame thing, whether it concerts ourſelves or another Perſon. 1ſcrates warmly reproach' 
ge „ | ; b ach'd the A 
they aim'd to may tip" Empire of the Sea, while they regarded this Ambition, as equally ay ers. and — in all LEE 


Nations. This, 


ſaid, was ſhamefully to counter-a& one of the cleareſt Maxims of good Senſe, which commands us, in all 


Times and Places, to judge uniforml | ) [ 
1d a y of the ſame Actions. II W. Su 28 my aigifey, Cc. Orat. de Pace, P. 8 : 
= Conditions of Men break through this Rule, the Great are more ſubject to vista it towards "their Infertoes, 7 afting as if 
9 _ themſelves diſpens'd in their Reſpect from the moſt common Laws of Juſtice and Equity. 
icero has very well obſerv'd, Efficiendum autem eft, ut Appetitus rationi obediant, eamque neque præcurrant, nec propter pi- 


tian 1 y . 2 bd . . . . 
= £m, aut ignaviam deſerant; fintque tranguilli, atque omni perturbatione animi careant. Ex quo elucebit omnis conſtantia, 


__— mni/que moderatio, i. e. © We muſt bring all our Affections into Subjecti \ ; 
| « . : jection to our Reaſon, and not ſuffer them either t t- 
5 run it, or thro' Slugpiſhneſs to deſert it. They muſt, alſo, be calm, and not diſturb our Minds. From this e t wa 


wy call Equality and Moderation.“ OF. I. 1. c. 29. 


* tn Never to enquire into them, but after mature Deliberation, and never to act a_ our own Conſcience. I have ad- 


Explication in favour of thoſe, who might elſe, at firſt Gght, have miſunderito 


the Author's Expreſſion. 
se vare 
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—Lervare modum, finemgq; tenere, 
Naturamg, ſequi, patriægq; impendere vitam: 
Nec ſibi ſed toti genitum ſe credere mundo. 


To keep a Mean, to eye the chief Deſign; 

To follow Nature, as a Guide Divine, 

To pay his Country's Ranſom with his Blood, 
And private Pleaſure quit for publick Good: 
To raiſe his Soul to univerſal Cares, 

And in his Pains give all the World their Shares, 


He that acts otherwiſe, inſtead of keeping a de- 
cent Pace in the Journey of Life, ſeems to row! 
and tumble through the World * : His Proceedings 
are perpetual Contradictions z and *tis impoſſible for 
him to arrive at any comfortable Condition : Since, 
as Sophocles obſerves, Antig. ver. 1348. 


Hong m even evdeuuoriag 
D - 


True Wiſdom is the Spring of Happineſs. 


VII. If a Man thus rightly apprehend and con- 
ſider his own Strength and Power, he will diſcover 
that it is of a finite Nature, having certain Limits, 
beyond which it can never extend itſelf; and, 
therefore, that there are many Things in the World 
which we cannot manage or compaſs, and many that 
he cannot hinder or reſiſt, Other Matters there are 
which do not abſolutely exceed human Power, but 
whith may be intercepted and prevented by the Op- 
poſition of other Cauſes. And a third Kind of 
Things we cannot compaſs by our bare Strength, 
nor aſſiſted by Dexterity and Addreſs. Applicable 
to theſe Reflections is the famous old Diſtinction of 
the Stoicks, dividing Things into 2d % %%%, and 
Te iN i , thoſe in our Power, and thoſe without, 
or beyond it, What ſeems to be moſt under our 
Command, is our own Will, and the Power of 
that Faculty in exerting Actions proper to our Spe- 
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cies of Being. For although the Will hath ſome 
croſs and ſtubborn Principles adherent to it, wh; 
bend and ply it continually from its due #qyjz 
brium, yet hath a Man nothing in his whole Natur 
more nearly and cloſely tied to him, nothing whig 
is leſs capable of being hindred by external Pow 
and therefore nothing, the Motions of which d 
more properly belong to his Perſon, and may a. 
cordingly be imputed, Hence it follows, that ey 
Man ought to make it his main Care and Conce 
rightly to employ his Force and Abilities, in ©, 
formity to the Rules of Reaſon : At leaſt, to ſeq, 
a conſtant Reſolution of diſcharging, as far as j 
him lies, every thing which ſeems agreeable to hi 
Duty, and to the Deſign of his Being. For this 
the Teſt by which we are to rate the Worth g 
every Perſon, and to meaſure his intrinſical Gogg. 
neſs and Excellency. 3 Arrian. Epittet. J. i. c. 
What, therefore, on the whole Matter, are we 10 (1 
To improve, and to put to the beſt uſe thoſe Tim 
which are in our Power, and to deal with other 7 bing 
as their Natures * require. 

VIII. As to the other Matters which lie withoy 
us, we are ſo far to employ ourſelves about then, 
as they do not ſurpaſs our Strength, as they tend u 
a lawful End, and are worth the Labour which de 
ſpend in the Purſuit. For Things above us, a wif 
Man will not loſe his Hopes and his Pains upa 
them; he will reckon it folly to endeavour, wich 
vaſt Toil, the Attainment of ſuch an End, which he 
knows his own Force, together with the A ſſiſtanca 
he expects, unable to compaſs : Or unleſs he be, x 
leaſt, certain, that the very Probability of obtain- 
ing the End is of more Conſequence than any other 
Effect, which he could, without queſtion, have 

roduced at the ſame Time, and with the ſame IA. 
ur. Other Things he will leave to the Direc. 
tion of Providence, and will compoſe his Mind x 
well as he is able, for a peaceful Acquieſcence in 
every Event. He will not “ vainly diſquiet him. 
ſelf on the Account of Evils, which either have al. 
reacy 


: Theſe Words are Horace's, Epiſt. 1. Lib. 1. ver. 99. Et vitæ diſconvenit ordine toto. 
2 Lipfius, in his Politicks, tranſlates the Words thus, Lib. 1. Chap. 7. Longe Prudentia pour pd ata tenet, i. e. Tl 


* Prudence which makes a Man happy, is certainly the chiefeſt by much.“ which agrees with theſe 


Sapiens animus prima hamanas 


Sors inter opes— . — 


Ferſes of Grotius : 


But Wiſdom is incomparably much more advantagious and valuable than Happineſs or Proſperity : So that this Sentence maks 
nothing to our Author's Purpoſe, who is proving, That Wiſdom is the Means to arrive at Happineſs. Nevertheleſs I thou 
fit to obſerve, that this Paſſage of Sophbcles is N as I have underſtood it, in the Greet Comment of Triclinius; for other 
follow an Explication, which, to me, ſeems not true, and which they embraced, without being aware that a@e@ ry has ſometimes 
a comparative Signification. This Scholiaſt thus explains the Sentiment of the Poet. / iſdom is the Principle of Happineſi: 
therefore it is more valuable; becauſe the Cauſe is more noble than the Effet. 

$. VII. 3 Arrian's Words are, Ti z def; u d' i, Cramer xgmartoba3 ew, nig A,, yen Ws u 3 

4 M. Antonin. 1.6. 32. Ti 5 davoia dd\42089, den wi αννẽỹm g & Nuno, Jen 5 % auTHNE bar en4t u , Tan mn maT 
ir wwTh ev, %; TeTwv wiv Tot, & ah prov 70 mapdv aenſuaTdhirar mi  pwimormra, x, mapper c i lea v ew, 5 
28 Te nd &Napocg. i.e. All Things are indifferent to my Soul, except its own Operations. ow all its Operations 75 
«« upon itſelf: But only thoſe about which it is buſy at preſent are dear to it; ſuch as are paſt and to come are equally indie 


4% gent.“ See, alſo, F. 50. of the ſame Book. 
F. VIII. 5 Permittes ipfis expendere Numinibus, quid 


Conveniat nobis, rebuſque fit utile noftris. 
Nam pro jucundis aptiſſima guægue dabunt Di. 
Carior is illis homo, quam 1 


6 'Twas a Maxim of the Pytha oreans, That wiſe Men are prepared for all Events which may happen to Man, and whoſe 
Te. Kei liv an (ſays Famblichus) g 


Management depends not on himſe 


Let's leave it to the Gods to do what they 
Think agreeable and profitable for us. 
We aſk what pleaſes us, they give what's fit and beſt. 
They love Man better than himſelf. 
Juv. Sat. 10. v. 347, Cc. 


yſeaua, os wv d,, F arSpomruy vu pualel 


& 7 evodixumev i) e mois 189 Exumv, dM mi] acgodbxiy, ov wh TY avem au nd x2 wy mrs. De Vitd Pythag. Chap. 3! 


n. 196. Edit. Kufter. See, alſo, numb. 224. 


7 66 wy + uy to yourſelves in your Minds all the Evils that can befal you, yea, the moſt intolerable, ſuppoſe yourſelves 7 
*© tain to ſuffer them; and, on the N * By it not more eaſy and natural to baniſh ſuch Thoughts? They'll happen ne ert 


«« ſooner, nor continue e' er the longer. 


e may enlarge and prolong them by our Thoughts, yea, ſo incorporate them be. 
forehand in ourſelves, and entertain them, as if we have not truly any Senſe of them. They diſturb us enough whenever 


they come, (ſays one of the Leaders, not of the tendereſt, but ſevereſt Sets) therefore favour thyſelf, Believe win ee 


— 


2 
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whoſe 
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ready happen'd, or may hereafter fall out without 


his Fault: And ſo he will cut off the greateſt Part 
of human Troubles, which are wont to be produced, 


either by vain Hope driving us on ill Deſigns, or 


7 by the more violent Motions of Grief, Anger, or 


Fear *. 3 
F. rom theſe Conſiderations this farther Conſequence 


TR may be drawn 3 that Man, as he is guided only by 


the Light of Reaſon, ought not to frame to him- 


feet, or to aſpire after any other Happineſs in this 


World, than ſuch as ariſes from the prudent Go- 
vernment of his Faculties, and from thoſe Aſſiſtances 
and Supports, which we are ſure the Divine Provi- 
dence will afford us in the univerſal Adminiſtration 


is | of Things. From the ſame Principles we may in- 


fer, that as we are not to leave Things to meer Ha- 


7 ard and Chance, whilſt there is any room for hu- 
man Caution and Foreſight; ſo, when we have done 


all that lies in our Power, we cannot enſure an 


| ke Event which doth not depend on our Direction, 
and of which we have no certain Knowledge, till 


it actually happen. As Ipbicrates often obſerv'd, twas 
unworthy of a General to ſay, I did not think is; 
ſo 'tis below a wiſe Man to make the like ſorry Re- 
flection. It was a good Wiſh of the Poet, Ov. 
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Careat ſucceſſibus opto 


—_—_ 2:i/4%is ab eventu facta notanda putat. 


— —Neer may Succeſſes bleſs 


he Man who meaſures Actions by Succeſs. 


Yet this abſurd Opinion is ſo ſtrong, and ſo uni- 


1 © verſal among the Mahometans, that they take good 
= Succeſs to be an infallible Argument ot the Juſtice 
of a Cauſe, and an PP Sign of the Approbation of 


Heaven, Whereas ſich a Notion is indeed to be 


WF rank'd amongſt the ridiculous Follies of the loweſt 
and moſt ignorant Vulgar. For *tis evident to any 


Perſon of common Senſe *, that, as Juvenal ſays, 


— — — — ulli 


Committunt eadem diverſo crimina fato; 
Ille crucem pretium ſceleris tulit, hic diadema. 


That Sins alike unlike Rewards have found, 


And whilſt this Villain's hang'd, the others crown?d. 
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Hence, likewiſe, we learn, that as it is the Part of a 
wiſe Man 3, not to bound his Sight at the Things 
before him, but to extend his Conſideration and his 
View to Things to come, and to drive on his 
well-form'd Reſolution with his whole Strength, 
without ſuffering either the Threats of Fear, or the 
Flatteries of Pleaſure, to turn him aſide : So is it 
as ſure a Mark of a Fool to drive directly againſt 
the Stream, and not rather to accommodate his In- 
clinations to the Events, when they will not con- 
form themſelves to his Inclinations*. Laſtly, ſince 
human Foreſight is ſo weak in diſcovering future 
Things; and, ſince they are very far from being 
under our Guidance, though they frequently fall out 
well beyond our Hopes and Expectations e; hence 
it is plain, that we ought neither too ſecurely to 
truſt our preſent Condition, nor to ſpend too much 
Care and Anxiety on what is to come. And, for 
the ſame reaſon, Inſolence in Proſperity, and De- 
ſpair in Adverſity, are to be both avoided, as e- 
qually dangerous and equally abſurd. *T would be 
eaſy to illuſtrate this Doctrine with endleſs Teſti- 
monies of Authors. Take the following for a 
Specimen. Arrian. Epiſt. I. ii. c. 1. In Things 
which do not depend upon our Election, let us be bold 
and venturous ; but, in Things which are capable of 
Choice and Counſel, let us be timorons and cautious d. 
Juvenal, Sat. x. 365. 


Nullum numen abeſt, ſi ſit prudentia ; ſed te 
Nos facimus, Fortuna, Deam, celoque locamus. 


All Heav'n ſtands ready to aſſiſt the Wiſe, but we 
Make Fortune a celeſtial Deity. 


Horat. Carm. iii. 4. 65. 

Vis conſilii expers mole ruit ſua : 

Vim temperatam Dii quoque provebunt 
In majus - .— 


Force, without Wiſdom for its Guide, 
Sinks with its own unwieldy Weight; 
But, with delib'rate Art apply'd, 

The Gods advance it to a nobler Height. 


Lucret. 1. iii. 1011. 

Petere quod inane eſt nec datur unquam, 
Atque in eo ſemper durum perferre laborem; 
Hoc eſt adverſo nixantem trudere monte 


* Arrian, Epictet. I. 2. c. 7. What can be better for us than that which hath the Approbation and the Appointment of GOD 


himſelf ? 


d Cedere majori virtutis fama N eft. Mart. 
e 


"Tis next to conqu' ring, wi 


ly to ſubmit. 


N r 2 28 the 75 Mift of Futurities, Tryphiodor. 

utarch de Superſtitione. Ape ms 8 Amis 6 919; ici, & Serniag apipzor, i.e, GOD is the H Co | 
not the Plea and Excuſe of Weakneſs and Cowardice. Indeed Self-love is the Cauſe, that ** For. M 8 
which befalls us happens through our own Fault, and ſo we charge Fortune, as Mr. La Fontaine ſpeaks ſuitably, Fab. 11. Lib. 5. 


Nothing happens here below, 

But ſhe may us anſwer ſo, 

We do make her rule our Fate, 
She is the Author of our Adventures. 


—_————— 


And are we Fools ſo to take our Meaſures ? 
This Excuſe we meditate, 

We accuſe our Luck, not to be long 

Fortune always has the Wrong. 


** loveſt beſt. Recollect thyſelf, and uſe all Means to prevent thy ill Fortune. Don't loſe thy preſent Eaſe for fear of future 


Evil, and be not now miſerable, becauſe thou ſhalt be ſo at ſuch a time.” 3 
F A, A a time,” Theſe are the Words of Mr. Montaigne's, Eſſays, 


t Liban. Declam. 21. *O 2ens2s Y anaduiG- 


* * TH y ; 9 d 4 / 1 » 1 p 1 4 
Bilrrd ular E, vv nov BY ansdui , i. e. 1 * ay di le ecprianiſe, xein 61 in ui, Text amen off 


igent Man proceeds according to his Judgment, and to the 


* Notions which he hath form'd of Things: And although th ; - 
* leſs induftrious for the future“ See Mare. Antonin. Lis VE os. VII. 38. VIII. 45. e nn 


See Mr. Montaigne's Eſſays upon this Subject, That tis not reaſonable to judge of Actions by the Event, Lib. 1. Chap. 31. 


and Lib 3. Chap. 8 
3 Sa Terence ſpe 


aks, auc eft ſapere, non quod ante pedes modo eff 
Fidere, ſed etiam illa, que futura ſunt. Adelph. Act. 3. Scen. 4. Verſ. 23, 24. 
F--2 


SaxXum, 


* 


— Lg — 


— : — 
3 — 


— * 


= — — —U ; 
_— 
— 


— 
3 — 


wy 2 
- —— 


. 


—— 
* 


— —— — — 
— = = 


— en. — 12 
— —— = 294 4 - 


— 
— - — — _ 
= _— — 


+ A 
— 
I 3 
— * —— —— . 


— p — - 


164 The Duties of Man with regard to himſelf. Book Il 


Saxum, quod tamen d ſummo jam vertice rurſum 
Volvitur, & plani raptim petit æquora campi. 


For, ſtill to ſeek, and ſtill in hopes devour, 
And never to enjoy deſired Power, 

What 1s it but to roll a weighty Stone 

Againſt a Hill, which ſtrait will tumble down ? 
Almoſt at Top, it muſt return again, 

And with ſwift Force roll thro* the humble Plain. 


Mr. Creech. 
Hor. Carm. ii. 3. | 


HEquam memento rebus in arduis 


Servare mentem : non ſecus in bonis 
Ab inſolenti temperatam 
Latitia. 


Learn, Friend, to keep an even State, 
Whatever Scene your Cares employs, 

Amongſt the Smiles or Frowns of Fate. 
Nor mean in Grief, nor inſolent in Joys. 


Ibid. Od. 10. 21, 
Rebus anguſtis animoſus atque 
Fortis appare, ſapienter idem 
Contrahes, vento nimium ſecundo, 
Turgida vela. 


The more you are oppreſsd, bear up the more; 
Weather the Tempeſt, till its Rage be o'er, 
But if too proſp*rous, and too ſtrong a Gale, 
Should rather ruffle than juſt fill your Sail, 
Leſſen 't, and let it take but ſo much Wind, 
As is proportion'd to the Courſe defigrn'd. 

Dryd. Miſcel. 2. p. 422. 


Lib. iii. Od. 29. 
— — e potens ſul 
Letuſque deget, cui licet in diem 
Dixiſſe, Vixi; cras vel atra 


Nube polum pater occupato, 
Vel ſole puro, 


He lives in true Delight, 
And Maſter of himſelf appears, 
Who, ſtrange alike to Hopes and Fears, 
Can boldly ſay each Night, 
To-morrow let my Sun his Beams diſplay, 
Or in Clouds hide them, I have liv'd to-day. 
Mr. Cowley. 


Idem, 1. ii, Sat. 7. | 
Duiſnam igitur liber? Sapiens; .fibi qui imperioſus, 
Duem neque pauperies, neque mors, neque vincula terrent. 
Reſponſare cupidinibus, contemnere honores 
Fortis, & in ſeipſo totus teres atque rotundus, 

Externi ne quid valeat per læve morari, 


He's Free, who wiſely can himſelf controul, 
And challenge Fate and Death to ſhock his Soul 
Brave to reſiſt the Tide of wild Deſire, ; 
And Proof againſt Ambition's cheating Fire, 
All round and ſmooth, that no external Load, 
May fix a Rub, to check him in his Road, 


Juvenal. Sat. xiii. 20. 

— . Dicimus autem, 

Hos quoque felices qui ferre incommoda vite, 
Nec jactare jugum vita didicere magiſtra. 


os. 
— 


As Happy thoſe, tho? not ſo Learn d, are thought, 
Whom Life inſtructs, who by Experience ta 

For new to come from paſt Misfortunes, look, 
Nor ſhake the Zoke, which galls the more *tis ſhook, 


Mr. Cre, 
Idem, Sat. x, 347. 
Permittes ipſis expendere Numinibus, quid 
Conveniat nobis, rebuſque fit utile noſtris. ' 
Nam pro jucundis aptiſſima queque dabunt Di; 
Carior eft illis homo, quam ſibi. 


Intruſt thy Fortune to the Powers above, 
Leave them to manage for thee, and to grant 
What their unerring Wiſdom ſees thee want 
In Goodneſs as in Greatneſs they excel : 

Oh, that we lov'd ourſelves but half fo well! 


Mr. Dry, 


IX. Another neceſſary Part of human Improre. 
ment, is to be able to fer a juſt Price on thok 
Things, which are the chief in moving our Appe- 
tites. Becauſe from the exact Worth and Value 
of them we are to judge how far we may juſtly h. 
bour to be concern'd about them. Among 
theſe, that which appears with moſt Figure an! 
Splendor, and which is mol capable of ſoliciting 
elevated and noble Souls, is the Opinion of Wort 
and Excellency, the Foundation of Glory and « 
Praiſe. Now as to this Concern, we are in ſuch 4 
manner to form and diſpoſe our Mind, as to ende. 
vour, as far as poſſible, the * procuring, and the 
preſerving that kind of Eſteem which is * fimtly fe 
call'd, being the bare good Opinion of good Men: 
Inaſmuch as this regularly flows from the Obſer- 
vance of the Law of Nature, and of our Duty: 
And becauſe the want of it may lay open an Occ 
ſion to a thouſand Miſchiefs and Inconveniencics“ 
And if this good Reputation be aſſaulted by the 
Lies and Calumuies of wicked Men, we are to 
ſpare no Labour in reſtoring it to its primitive Pu 
rity. But when it is not in our Power to overcome 
Slander, or to ſtifle the falſe Conceptions that the 
World may entertain about us, we are to comfort 
ourſelves 3 with the Teſtimony of a good Conſcience, 


a See 2 Cor. viii. 21. Vide E/ais de Morale par Mr. Placete, Vol. 4. Diſcourſ. 6, and 7. 


A 


_— 


F. IX. * Negligere quid de ſe quiſque ſentiat, non ſolum arrogantis eft, F xd etiam omnino difſoluti. Cicero de Off. Lib. i. Chap. 


xxviii. To be careleſi what others think of us, is a Sign not only of great 


reſumption, but, alſo, of entire Impudence. See Gravis 


Notes. And mine on The Duties of a Man and a Citizen, Lib. i. Cap. v. 5. 5. 
2 See the Explication of this Diviſion of Eſteem, into 6 and diſtinctive, Lib. viii. Chap. iv. F. 2. and what I have ſad 


upon the laſt in my Treatiſe of Games, Lib. i. Chap. iii. 


Seneca has very well obſerved, That no Diſgrace ought to diſcourage us from doing good. Si gratum efſe non licebit, nj 


ut videar ingratus, 


reddere beneficium non aliter quam per ſpeciem injurie potero, æguiſimo anime ad honeſtum conſilium, per * 
diam infamiam tendam. Nemo mihi videtur pluris æſtimare virtutem, nemo illi magis efſe devotus, F 


lidit, ne conſcientiam perderet, ie. When I can't ſhew my Gratitude, unleſs I expoſe my 


adm qui viri boni faman pa. 
elf to the Diſgrace of 


thought — and I can't be thought to do a Kindneſs, but it will be taken for an Injury; I will ill perſiſt ſince 


«« in my hone 


Deſign to execute it, though I wade through Diſgrace. For no Man ſeems to have a greater Eſteem for Virtus, 


or to be more devoted to it, than he, who, to ſave his Conſcience, riſks the Reputation of a good Man.“ Epiſt. 81. Se 
Marc, Antonin. Lib. v. F. 3. 


and 


— 


and with the Aſſurance that our Integrity is ſtill 


SS known to G0 


As for that Eſteem, which we uſually term Inten- 


Tan ld ſive, as Honour and Glory, we are ſo far to purſue 


it, as it redounds from worthy Actions, agreeable 


I ſon, and promoting the Good of human So- 
94 cheap _ as far as it opens a wider Field for ſuch 


rous Undertakings. But how large a Share ſo- 
= we obtain of theſe Favours, and even by honeſt 


5 ? Means, good heed is to be taken that our Mind 


doth not ſwell with Arrogance and Vain-glory :. 
Much more fooliſh and ridiculous is it to boaſt of, 
and to value ourſelves upon, what is empty and 


SE yain, and gives no ſolid Proof of our Worth. 


2. E 


B GEAZERS, 


Therefore DemonaFes in Lucian, when he ſaw a 
Fellow priding himſelf in the Wideneſs of his Pur- 
ple, Hark you, Friend, (lays he) a Sheep ud to 
carry this fine Burthen before you, and yet was ſtill but 
a Sheep. But when we want Occaſions and Oppor- 
tunities of ſhewing our Worth, and are not able to 
procure them, we muſt bear this ill Fortune with 


Ws Patience, ſince there is nothing in it that can be 


charg*d upon our Default. On the other hand, it 
appears to be, at the ſame time, wicked and fooliſh, 
to affect and uſurp the external Enſigns of Honour, 
when the inward Foundations of it are wanting : As 
it is deteſtable Madneſs to aſpire to Fame and to 
Honours by evil Arts, and by Deeds repugnant to 
Reaſor; and to deſire the ſhining above others, only 
to be able to inſult over them, and to make them 
obnoxious to our Pleaſure. Laſtly, Since we are 
not always allow'd the Liberty of building our 
Fortune as we pleaſe, ſince it muſt ſometimes de- 
pend on external Cauſes ; our Mind is to be put 


* Add. Le Grand Philaſ Part VIII. p. 420. 
© Prov. vi 6. Xiii. 7. 


— 
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into ſuch a Temper, as when we have once done 
our beſt, to reſt ſatisfied with the Lot that falls to 
our Share; and to look on thoſe Things which we 
are not able to compaſs and to obtain, as Matters 
which do not concern us, and which therefore are 
not worthy our Grief or our Angers. : 
X. For the better maintaining and preſerving 
himſelf in the World, a Man hath, likewiſe, need of 
external Goods and Poſſeſſions; as it is frequently a 
Part of our Duty to provide them for others. Con- 
cerning which, it is the Command of Reaſon and 
Nature, that we endeavour * the Procurement of 
them, ſo far as is conſiſtent with our Strength, our 
Opportunities, and our Honeſty, The Ant, which 
Virgil b makes ſo prudent a Provider for Old Age, is, 


even in the Divine Writings, propos'd amongſt the 


Examples of harmleſs Induſtry e. But becauſe our 
Wants are not infinite, but lie in a very little Com- 
paſs, therefore we muſt moderate our Deſire and 
our Purſuit of theſe Things, according to the juſt 
Occaſions of Nature, and the Meaſure of Sobriety. 
Socrates, in Diogenes Laeriius, when he us'd to fee 
the prodigious Quantity of Goods expos'd to Sale 
in the publick Places, would cry out, Iliewy + 
xe av wx tow, What a number of Things are there 
here which I do not want ! 


Juv. Sat. ver. 6. 
Ventre nibil novi frugalius. — 
— hc Belly is a f.ugal Guct. 
Idem. Sat. xiv. 316. 
Menſura tamen que 
Sufficiat cenſus, fi quis me conſulat edam : 
In quantum fitis atque fames & frizora poſcunt. 


— 


95. — Hoi metuens Formica ſenectæ. Virg. Georg. I. 1. ver. 186, 


— — 


1 Plin. Panegyr. Chap. 71. Nam cui nibil ad hoes nar Saftigium "4 hic uno modo creſcere poteſt, | # Je r fe 


y arriv' 


curus magnitudinis ſue, i.e. © He who hath al 
creafing kis 


® Hor, Carm. III. 2. Virtus repulſze neſcia ſordidæ 
Intaminatis fulget honor ibus, 
Nec ſumit aut ponit ſecures, 
Arbitrio popularis auræ. 


Claudian. de Conſulat. Mall. 

Io/a quidem Virtus pretium fibi ; ſolag; lat? 
ortunæ ſecura nitet, nec facibus ullis 
Erigitur plauſuve petit clareſcere vulgi; 

NMI opus externe chpient, nil indiga laudis, 
Divitiis animoſa Pi immotague cuncti⸗ 
Caſibus, ex alta mortalia deſpicit arce. 
Seneca Agamemn. wer. 102. 
Modicis rebus longius avium eft. 
Felix mediæ quiſquis turbe 
Sorte quietus, 
Aura ftringit littora tuta 
Timiduſque mari credere cymbam, 
Remo terras propiore legit. 
Idem, Herc. OEtæ, wer. 691, &c. 
Male penſantur magna ruinis ; 
Felix alius, magnuſque volet ; 
Me nulla vocet turba potentem ; 
Stringat tenuis littora puppis. 
Nec magna meos aura phaſelos 
gooey medium & ſcindere pontum. 
ranfit tutos Fortuna finus, 
Medioque rates querit in alto, 


Ruarum feriunt ſuppara nubes. 


at the 
Reputation, by ſhewing his Humility, without fearing to endanger his Greatneſs, 


igheſt Degree of Honour, hath this only Way left of in- 


On its own Worth true Majeſty is rear'd, 
And Virtue only is her own Reward ; 
With ſolid Beams, and native Glory bright, 
She neither Darkneſs dreads, nor covets Light. 
True to herſelf, and fix'd to in-born Laws, 
Nor ſunk by Spite, nor lifted by Applauſe. 
Mr. Prior. 
Virtue the Tribute ſcorns of Vulgar Eyes, 
And in herſelf her richeſt Portion lies 
With native Rays ſhe ſhines, nor owes a Beam 
To glittering Honour, or to gloſſy Fane. 
Unmoy'd at earthly Storms, to Heaven ally'd, 
From Heaven ſhe looks, and laughs at mortal Pride, 


Exceſs of Fortune kills, or cloys, 

But Temp'rance is the Health of Joys. 
Happy the Man, whoſe middle State, 
Fearing to tempt the Tide of Fate, 
Securely guides with wary Oar 

His — Bark along the Shore. 


Falls are the ſad Rewards of Height : 
Let others burſt in ſwelling Great. 

Give me no Title from the Crowd, 

But let my gentle Bark be row'd 

Cloſe to the Bank, whilſt fluttering Gales 
Court me in vain to hoiſt my Sails. 
When angry Vengeance puts to Sea, 

She leaves in Peace the filent Bay ; 

At the tall Maſts her Thunders fly, 
Whoſe blazing Streamers ſtrike the Sky. 


Add. OEdjp. ver. 882, Ec. See, alſo, Yal. Max. Lib. vii. Chap. ii. f. 1. exter. 


$. X. 4 See my Treatiſe of Games, Lib. i. Chap. ili. 5. 7, 
5 Eurip. Electr. oily 8 * 4 
Ap dee, dig Exuy dvd wu, 
Bier ua dy Gunner -b move. 


—— — The Wretch that hopes 

To help his idle Hands with idle Prayers, 

And will not work to live, ſhould fairly ſtarve, 
By Gods and Men unpity' d. 
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If any aſk me what would ſatisfy 
To make Life eaſy, thus would I reply : 
As much as keeps out Hunger, Thirſt, and Cold. 
Mr. Drydan, jun. 
Apuleius Apolog. I would chuſe my Fortune as 
I would my Coat, rather neat and fit, than too long or 
too full. Inaſmuch as in all Things which belong to the 
Service of Life, whatever exceeds Conveniency and 
Moderation, turns more to Burthen than to Uſe. Un- 
weildy Poſſeſſions, like vaſt and monſtrous Rudders, 
will ſooner drown than guide us: They clog with 
Plenty, and ſurfeit with Exceſs, 


_ Lacan. iv. 377. 

Diſcite quam parvo liceat producere vitam, 
Et quantum natura pelat. — 
— atis eſt populo fluvinſque Cereſque. 


True Bliſs is frugal, every Brook and Field 
A full Supply for Life and Nature yield. 


Lucret, ver. 1116. | 
Quod fi quis vera vitam ratione gubernet, 
Divitiæ grandes homini ſunt, vivere parce 
quo animo. | 


Would Men but once live up to Reaſon's Rules, 
They would not ſcrape and cringe to wealthy Fools. 
For is the greateſt Wealth to live content 

With litile Mr. Creech, 


Claudian in Rufin. 1. 
Vivitur exiguo melius; Natura beatis 
Omnibus eſſe dedit, ſi quis cognoverit uti, 


Life runs the beſt on little: Nature's Store 
Can make all happy that will uſe their Power, 


Horat. Carm. III. 16. 

Contracta melius parva cupidine 
Veftigalia porrigam, 

Quam fi Mygdoniis regnum Halyattici 


Campis continuem : mulla petentibus 


Deſunt multa, bene eſt cui Deus obtulit, 
Parca quod ſatis eſt manu. 


Thus paraphras'd by Mr. Cowley. 
A Field of Corn, a Fountain, and a Wood, 
Is all the Wealth by Nature underſtood, 
The Monarch on whom fertile Nile beſtows 
All which that grateful Earth can bear, 
Deceives himſelf if he ſuppoſe 
That more than this falls to his ſhare. 
Whatever an Eſtate doth beyond this afford, 
Is not a Rent paid to the Lord ; 


a Hor. Sat. 1. 1.92. 
Denique fit finis guærendi, cumg; habeas plus, 
Pauperiem metuas minus; & finire laborem 
Incipias, parto quod avebas. 


- IM —— — 


Eumen. Panegyr. Thoſe who make not Reaſon the Bounds of their Deſires, are never ſatisfied with any Profuſeneſs of Fortune; ard 
thus ry of ever ſlides by them, 2 being full of Hopes, and woid of real Enjoyments, they loſe the preſent in gaping after the 


dd. Charron de la Sageſſe, |. 1. c. 21. 


Future. 


» Hippodamus de Felicitate: The Paſſeſien of good Things contributes nothing to Happineſs, without the Uſe. Add. Theeerit 


Idyll. 16. 
Horat. Epod. 1. 32. 
Haud paravero 
Quod aut, avarus ut Chremes, terra premam, 
Diſcin&us aut perdam ut nepos. 


, 


1 


But is a Tax, illegal and unjuſt, 
Exacted from it by the Tyrant Luſt. 
Much will always wanting be 


To him who much deſires. Thrice happy he, 5 
To whom the wiſe Indulgency of Heaven, 1 
With ſparing Hand, but juſt enough has given, N 

Idem, 1. 1. Epiſt. 10. ver. 32. N 
— Licet ſub paupere tefo 378 15 
Reges, & regum vita præcurrere amicos. =_ 
A Cottager may match in true Delights We..." 
Kings, and their more luxurious Favourites, WE 


Idem, |. 1. Ep. 12. ver. 4. NR 
Pauper enim non eſt, cui rerum ſuppetit uſus, —_—_ 


9 : 

"> 8 
I 

+ 


He's never poor that holds enough for Uſe. 


Quinctil. Declam. 13. 1 is Wealth enough 10 d. f 1 
fire no more. Turpilius in Priſcian. The happizz 
Livers are the contented Maſters of little Fortunes, 


We muſt not then, on any account, give too bo WR 
Reins to our deſire of getting; much leſs muſt y$ 
invade the Wealth of others by Injuries and &yi RR 
Deſigns *. And thoſe Things which we have fairly 13 
made ourſelves Maſters of, we are to account ng 
otherwiſe, than as Helps to our Neceſſities, and In. 
ſtruments to make us deſerve well of Mankind. 

But the Mind muſt by no means fix and enſlave .. 
ſelf, to poſſeſs and to preſerve them merely for thir RR 
own Sake; or to be perpetually employ'd in th 
endleſs Labour of increafing them, Tis downright 
Frenzy, as Juvenal ſays, Syl. xiv. 137. 


Ut locuples moriaris, egenti vivere fato. 


Living, to ſuffer a low-ſtarving Fate, 
In hopes of dying in a wealthy State. 


On the other ſide, tis a very good part of the 
Character which Slatius gives of a wiſe Man, Hl. 


Non tibi ſepoſitas infelix ſtrangulat arca 
Divitias, avidiq; animum diſpendia torquent 
Fenoris : expoſiti cenſus & docta fruendi 
Temperies. 


In ſtifling Chefts your Wealth is not confin'd, 
Nor, lent on greedy Uſe, torments your Mind; 
But nobly ſpreads, on decent Ends employ'd, 
By Moderation, and with Art enjoy d“. 


We 
Stop then your ſwelling Riches as they grow ; 
And let baſe Want, with its Retinue, ſhow, 
At greater Diſtance, a leſs dreadful Foe. 


Ceaſe your vain Care, let all your Labours ceaſe, . 
When your large Wiſh is crown'd with full Succeſs. 


I would not labour to abound 

In what I might with no leſs Care, 

Like a baſe Miſer, or a Spendthrift Heir, 

Squander above, or bury under Ground. Lien, 


— 


„ — 


1 Apuleius's Words are, Fortunam, velut tunicam, magis concinnam, guam longam probare, guippe etiam ea fi non geſtetur, 8 
præcipitat. Etenim in omnibus ad vitæ munia utendis, quidguid api 
moderation 


irahatur, nihilominus quam lacinia prependens, impedit, 


+ and 
er the 


crit. 


Ilen, 


are farther to conſider, that Nature is not 
Pie ok in a plentiful Proviſion for the Neceſſities 
of her Sons . That the Riches which we hoard up 
for future uſe, are expos'd, in the mean time, to a 
thouſand Dangers, and ſometimes give us more 
trouble in keeping them, than they gave us La- 
bour in getting them b. Laſtly, that whatever we 
leave heap'd together, at our Death, muſt fall to 
an Heir, who may not only be unworthy of the 
Gift, but may deſpiſe and deride the Giver*. As 
therefore an honeſt Occaſion of acquiring Riches 1s 
not to be neglected, ſo the Mind ought to be put 
into ſo even a Temper, as not to loſe itſelf, if it 
ſhould happen to loſe them. Horace hath taugat us 
the beſt way of dealing with Fortune: Od. iii. 29. 


Laudo manentem; fi celeres qualit 
Pennas, reſigno que dedit, & med 
Virtute me involvo; probamg; 

Pauperiem ſine dote quero. 


Which a great and noble Wit hath thus moſt hap- 
pily paraphras'd : 


Let her love whom ſhe pleaſe, I ſcorn to woo her; 
Whilſt ſhe ſtays with me, I'll be civil to her 


Jem, Carm. IV. . 
Non poſſidentem multa voc, 
Recte beatum : refius occupat 
Non beati, qui deorum 
Muneribus ſevienter uti 


—Callet — — 


Idem, L. 1. Epiſt. 2. 
Semper avarus eget ; certum voto pete finem : 
Quod ſatis eſt cui contingit nil amplius optat. 


Tdem, L. 2. Epiſt. 2. 
Utar, & ex modico, quantum res poſeit, aceruo 
Tollam : nec metuam quid de me judicet heres, 
uod non plura datis invenerit.umnmmmn— 


Add. Gell. 1. 10. c. 17. 
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But if ſhe offers once to move her Wings, 
PII fling her back all her vain Gew-gaw Things, 
And, arm'd with Virtue, will more glorious ſtand, 
Than if the Bitch ſtill bow'd at my Command. 

I'll marry Honeſty, though ne'er ſo poor, 

Rather than follow ſuch a dull blind Whore. 


As to Expences, we are to uſe ſuch a Modera- 
tion about them, as moſt willingly to undertake 
ſuch as our Duty requires of us, and yet not ſquan- 
der our Fortune at a venture, without Neceſſity, 
and without Reaſon e. For *tis equally fooliſh and 
abſurd, not to apply our Riches to the Ends for 
which they are given us, and vainly to throw them 
away on inferior Uſes and Deſigns. The former 
Vice including numerous Breaches of our Duty; 
the latter leading the direct way to Debt, Poverty, 
Rapine, Deceit, and a thouſand other Enormities 
and Miſchiefs *, 

XI. In reference to Pleaſure and Pain, 'tis not 
only the Permiſſion, but the Advice of Reaſon, 
that we avoid, as much as poſſible, all urneceſfary 
Trouble and Diſquiet; and not only endeavour 
to keep ourſelves free (rom Grief and Diſguſt, but, 
likewiſe, to entertain our Senſes with ſuch Objects 
as are agreeable and delightful to them s. But to a 

ſingular 


The wide Poſſeſſor vainly claims, 
Amongſt his Titles and his Names, 

The Term of Happy, which ſhould bleſs 
The Man that wiſely lives on leſs. 


The Miſer's ever | aug Thy Wiſh ſhould fall 
On ſome fix'd End : who has enough, has all. 


I'll uſe my little Store, and freely take, 

Without Concern, what fair Occaſions lack. 

And let my greedy, diſappointed Heir, 

Rail when I'm gone, and curſe my want of Care. 


* Arrian. Epictet. I. 3. c. 24. No Man is properly an Orphan; wwe have a common Father, who is conflantly buſied in pro- 


widing for us. 
Þ florat. Carm, III. 16. Creſcentem ſequitur cura pecuniam. 
© Bion, Idyll. 5. 
Es w⁰ u & eine? yawd mus A eg Team Ex, 
Fu d d ge. * xi dra x, moni Tix vay 
Ba, ieee de my man @ 5x 
Aa i deg ue, bm daD Yuowio. 


Add. Charron de la Sageſſe, |. 1. c. 39. n. 2, ſ. . 

* Horat. I. 2. Epiſt. 2. ver. 195. 
Diſtat enim ſpargas tua prodigus, an negue ſuptum 
Invitus facias, neque plura parare labores. 


5 n+; ver. 181, 
inc Uſura worax, avidumg; in tempore fanus 
Et concuſſa fides, & mulltis utile N 2 
Ovid. Epiſt. 15. 76. 
Ruaſg; malle amiſit, nune male guærit opes. 


8 Vide Charron de la Sageſſe, I. 2. c. 6. n. 1, 2. 


Care in proportion ſwells with every Bag. 


How vainly wretched do we ſpend our Years 
In uſeleſs Labour, and in idle Cares ? 

The Chaſe of Wealth unwearied we purſue, 
And loſe the preſent for a future View. 

But not one thinks how ſoon his mortal Line 
Muſt ſadly break, and end his wild Deſign. 


You may be gen'rous, and yet not profuſe ; 
Vain ſquandering diff-rs ar + from chearful Uſe, 
Which neither fears to break the preſent Store, 
Nor labours in the needleſs Search of more. 


Hence greedy Uſury, hence Truſts betray'd, 
And War, to Wickedneſs a gainful Trade. 


What Vice has ſpent by Vice he would repair. 


— 


— 


moderationem ſupergreditur, oneri potils, quam uſui exuberat. IJgitur & immodice divitiæ, velut ingentia & enormia gubernacula, 
facilius mergunt quam regunt : quod habent irritam * anxiam nimietatem Our Author in this Paragraph heaps together a 


great Number of Quotations confuſedly. 'The Reader may conſult, upon this Subje&, the Notes of John Price, a learned 


»pli/þ Author. 


: F XI. * Mr. Montaigne has ſome curious Thoughts on this Subject, which are worthy our Obſervation. * Nature, ſays he, 
1 ike an indulgent Mother, has enjoin'd us no Actions for our Neceſſities, but what it is a Pleaſure to perform ; being invited 
„ to them, not by our Reaſon only, but by our Appetite, ſo that it is Injuſtice to corrupt her Rules. When I fee Cæſar and 
5 Alexander in the midſt of their great Employments, enjoying human and bodily Pleaſures ſo fully, Ibelicve this was not done, 

to unbend their Mind, but to 8 it, ſubmitting, by the Force of their Courage, to the Ule oi common Life, their 


military Occupations and Cares of 


tate. Wile, if they had believ'd that the one was their ordinary Employment, the other 


2 their extraordinary. Let the Soul aſſiſt and favour the Body, and not refuſe to ſhare in its Pleaſures, bat to be delighted 
: os them, it is to preſerve a Moderation, as the wiſer Part, for fear, through Indiſcretion, Men ſhould turn them into 
' rouble 3 tor Intemperance is the Bane of Pleaſures, and Temperance is ſo far from being an Abridgment of them, that 'tis 

a ſweetning of them, I dire& my Soul to look upon both Grief and Pleaſure with a View equally regular and firm, but on 


the 


r - 


— - 
— ” 
- = — — 


a 


= 
2 


— — 


, 
: 


F f 
111 
. U 
TE. 
1 
+ © . 
4 ” 
- „ bl 
FI 
. 
j 
» - | 
C 
| 
, 1 
1 
: 
: 


— 


F . 
* - — 


* 
» = a by g —-» P 
444 - 
- = » 


24 434 
— 
. 


- — 


— 


33 


_ 
- - 
- 22 a - 


_ — 


_ — - 


— * 


— 1 
= EY * - + 
— = 7 * 2 


168 e Duties of Man with regard to himſelf. Book II 


ſingular and exquiſite Gratification of Senſe, the 
Mind is by no means to be accuſtomed 3 inaſmuch, 
as this kind of Epicuriſm either weakens and ener- 
vates a Man, cqually oppreſſing the Vigour of 
Body and of Soul, and rendring them both unfit for 
any ſerious Buſineſs ; or ſteals our Time from better 
and more. neceſſary Employments; or waſtes and 
conſumes our Wealth, and our Conveniences of 
Life; or often, being join'd with ſome criminal 
Practice, dias after it no other Train, than Trou- 
ble, Danger, Damage, and Diſgrace. As there- 
fore *tis the next degree to Madneſs, to invite Un- 
eaſineſs and Torment without ule or occaſion : So it 
is very rational to allow ourſelves a moderate Taſte 
of lawtul and innocent Pleaſures, without ſuffering 
them to overwhelm and to drown us. But this is to 
be fix*d as an inviolable Rule, That no Pleaſure 
muſt be purchas'd at ſo dear a rate, as the Neglect 
or the Tranſgreſſion of our Duty. | 

XII. The laſt Care which lies on us in the im- 
proving and well-ordering of our Mind, is with our 
utmoſt Diligence to maintain its Sovere:gnty over 
its own Motions and Affections; the greateſt part 
of which do not only impair the Health of the Body 
and the Vigor of the Soul, but caſt ſuch a Cloud 
on the Judgment and Underſtanding, as to wreſt 
them violently from the ways of Reaſon and of 
Duty. So that a Coldneſs of the Paſſions is, as it 
were, the natural Principle of Prudence and Pro- 
bity amongſt Men :. It may not be amiſs to run, 
with ſome light Remarks, — the Particulars. 


Jay is in itſelf a Paſſion moſt agreeable to N 
But ſtrict Care is to be taken, that it do not — 


— 


tunes of other Men: And, likewiſe, that it do 
drive us on any thing that is vain and trifling 
baſe and indecent. Sorrow * is a Canker that wa ug 
alike the Body and the Mind. This therefore ; 
as much as poſſible, to be remov'd and expelly? 
unleſs ſo far as the Offices of Humanity oblige 
to expreſs our Concern and Pity at the Misfort - 
or at the Deaths of others; and, as it is requiſite 
to the great Buſineſs of Repentance. Love is 
friendly Motion to Mankind; yet this is ſo witty 
to be manag d and moderated by Reaſon, chat J 
does not throw itſelf away on an ill Object; that it 
does not procure baſe and unworthy Fuel to its 
Flame; that it does not hinder the Exerciſe of othe 
Duties, nor degenerate into Diſquiet and Diſeaſe. 
That if it ſettle on a Thing ſubject to Loſs, or t, 
Corruption, it ſtick not ſo cloſely to it, as upon the 
Failure of it, to make the Soul unable to recolle& 
and to recover its Force *, 4 Hatred is pernicious, 
as well to the Perſon who employs it, as to hin 
againſt whom it is employ*'d. This therefore is tg 
be diligently quench*d and ſtifled, leſt it betray u 
to Injuries and Breach of Duty againſt our Neigh. 
bours. And if ſome Perſons do really? deſerve ou 
Averſion, yet *twould be ſtill Folly to create, cn 
their account, Uneaſineſs and Diſquiet to ourſelve, 
Envy is a moſt deform'd Monſter, ſometimes pto· 
ducing ill Effects in others, but always in the en. 


out on improper Occaſions, as upon the Misfor 


— 


« the one pleaſantly, and on the other ſowrely ; and, according to its Ability, to be as careful to ſuppreſs the one, as en- 


* large the other. The clear fight of good 
e thing as unavoidable in its tender Beginning, as Pleaſure 


hings is always attended with a diſtin Knowledge of Evil, and Grief hath 
in the Poignancy of its End. Ple r 


to (De Legib. Lib. 1. Tom. 2 


* couples them together, and will have it the Duty of Ccurage to encounter Grief, and the charming Delights of Pleaſure, 
« with equal Bravery. Theſe are two Fountains, at which whoever draws, where, when, and how he ought, whether 
< he be Citizen, Man, or Beaſt, he is happy. The firſt he muſt take as a Medicine, merely for Neceſſity, and ſparingly ; the 


« other to ſatisfy his Thirſt, but not to Drunkenneſs. 
« feels. If Reaſon happens to guide them, the 
other curious Thoughts both before and after. 
Games, Lib. 1. Chap. 4. F. 8. 


Grief, Pleaſure, Love, 
follow it, and that is Virtue.” Efays, Lib. 3. Chap. 2%. There are many 
e Porphyr. de Vit. Pythag. F. 39. and what I have ſaid in my Treatiſe of 


and Hatred, are the firſt Things an Infant 


$. XII. Quintilian Declam. 296. Magni affectus Jura non ſpectant, i. e. Great Paſſions acknowledge neither Law not 


T Juſtice.” See Lib. 1. Chap. 4+ $. 7. 


2 « L neither love nor value this Paſſion, (ſaith Montaigne] although the World ſet a peculiar Eſteem upon it, and gives it 2 


cc particular Honour. 


They call it Wiſdom, Virtue, and Conſcience. Fooliſh and vain Commendations! The Hallau 


«« have given it a much properer Name, calling it, Malignity, It is a Quality always noxious, always fooliſh, and the Sick 


« maintain it to be baſe and cowardly, as their wiſe Men have ever eſteemed it.“ E/ays, Lib. i. Chap. 2. 
Wiſdom, Lib. 1. Chap. 33: and Lib. 3. Chap. 29. and what I have remark'd on, 


Chap. 5. $-8. n. 1. of the fourth Edition. 


2 Sophocles Antigone, ver. 663. 1 
Mi voy , @ ai, as fte vp ndbims 
Tur auxh5 ve enCanns. 

Euripid. Hippol. Coron. ver. 258. 

Xenv © wileiag fs MNNASS 
Sag IvnT 85 &vdaxupracey, 
Kai un cee dN Hdd J 
EZaule “ i) st e efνισ⁰, 
Am 7" Gouchut, Y C He. 


The Bands of P 


See alſo Charron of 
e Duties of a Man and a Citizen, Lib. i. 


Never let Woman rob thee of thy Wits. 


Mien ſhould be mod' rate when they fix their Love, 


And ne'er give up their Freedom and their Soul. 
n ſhould be looſely ty'd, 
Fit for a wider or a cloſer Knot. 


P h criticizes this Sentence, in his Treatiſe of the Multitude of Friends, Page 95. Tom. 2. Edit. Wech.) where he pretend, 
20 * re of Euripides agrees exactly to a Subject contrary to what he _ it to, I mean Hatred and Enmity, and that 
m 


i ht rather to be looked upon as a Precept, not to make too great a Nu 
e 4 our Kindneſs beyond the Bounds of Duty, and makes the Loſs of the Perſon 


— intolerable. This is evident from the Verſes following, which are an Explication of the foregoing : 


ch an Exceſs of Familiarity as cauſes us to carry 


r of Friends. Whereas the Poet only condemns 


odr AN y* nav E 


Ts under d av. 


Kai Evppioun ovpol . 


4 « Anger and Hatred, (ſays 
be kept to their Duty by plain Reaſon. 


5 „and ought to hate all Vices, eſpecially thoſe that are enormous. 
2 8 If we ought to wiſh the Converſion of Sinners, and contribute to l 


fo great, he is rather worthy our Pity than Deteſtation. 


Montaigne) alſo, are above the Duty of Juſtice, and are Paſſions of Uſe only to them who can't 
Utatur Motu animi, qui uti ratione non poteft.” Eſſays, Lib. 3. Chap. 1. 


But as to the vicious Perſon, be his Crime eve 


all , our Power, as Reaſon and the Goſpel enjoin us, a prone Hatred can never agree with ſuch a Diſpoſition. Thus cd 


Author here makes a Suppoſition, which can by no means 


admitted. It is even very much to be apprehended, if this we 


the caſe, that we ſhould confound our Averſion for a Man, conſider'd as vicious, with Sentiments of real Animoſity ; and 


our pretended Goodneſs miniſter to our Reſentment. 


vious 
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n wi i is 1 jrectly contrary, for it binds a 

like Iron, oer · run with Ruſt, not its Effect is indeed directly contrary, tt 

ly defiles = — himſelf continually . Hope, Man's Spirit and Courage, and drives him 2 
alho Paſſion more eaſy and mild than others, to his Ruin . , Anger is the moſt improviden 
5 it is to be guided with ſuch a Temper, that it Thing in the World : and ſeldom alls but what ** af- 
0 30 not make the heart ſick; nor, by aiming at terwards repent of. Nearly related to Anger is — ; 
4 Things either vain and * uncertain, or beyond its Deſire of Revenge, which, when it _— a . 5 
W Strength and Reach, tire itſelf to no purpoſe, and rate Defence of ourſelves, and of our = a 
become, as Ariſtotle terms it, tygue;7O: d, or Concerns, and a juſt Aſſertion of our Rights - 
a waking Dream : And that we do not fall under gainſt the Invaders of them, turns, beyond diſ- 


. ute, into a Vice. | 
Lucretius's Cenſure and Character; 1 XIII. In ſuch Duties then, as we have already 


133 od avemus, id exſuperare videtur reckon'd up, that culture of the Mind chiefly 
5 cum contigit 2 „ avemus; 22 which 3 = —_— — a 
; 7 zanteis, &c. I. iii. 1095, the implanting and enforcing of which thole 
VCF | 8 ought 0 — fas eſpecial Gare and Concern, who 
Abſent Pleaſures ſeem the beſt ; have the Information and Inſtitution of others com- 
With wing'd Deſire and Haſte we thoſe purſue ; mitted to their Care. For the want of this Im- 
But thoſe enjoy'd, we ſtraitway call for new. provement, or the Diſpoſition directly contrary to 
Life, Life we wiſh, ſtill eager to live on, Gc. it, are both repugnant to human Duty, and lay 
Mr. Creech. ſuch a Rub in our way, as it is not eaſy to get 
1 | over. And, therefore, whoever is found deſtitute 
ae,, as it is a dangerous Enemy to human Minds, of ſuch a neceſſary Perfection, juſtly falls under 
ſo is it a Motion altogether uſeleſs and unſervicea- common Cenſure and Reproach. ; 
ble. For that good Caution, which ſome make to There is ſtill behind ? a more peculiar Culture of 
be the Product of it, may ariſe without its Aſſiſtance the Mind, conſiſting in the various Knowledge of 
from a wary Circumſpection, and from a Prudence Things, and of Arts and Diſciplines. This cannot 
alike untouch'd with Anxiety, or with Conſterna- be abſolutely neceſſary to the Diſcharge of our Duty 
tion. Anger is a moſt deſtructive, as well as a in general: And, therefore, every one is to mode- 
moſt violent Paſſion 3 which is to be reſiſted with rate his Purſuit of them, according to his own Ca- q 
our utmoſt Strength and Endeavour. And whereas pacities and Occaſions, according to the Cauſes | 
+ ſome alledge in its Favour, that it excites our which drive him on ſuch Searches, and the Fruits 
Valour, and confirms our Conſtancy in Dangers z which he may fairly hope to obtain from them. 
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re, 
er Ovid. Metamorph. I. 2. 781. 
he — It ingratos, intabeſcitque videndo Pale Envy with pernicious ſoys ſurveys 
nt Succeſſus hominum, carpitque & carpiter una, Others Succeſs ; and, in Reflection, preys 
ny Suppliciumgue ſuum eff. Upon herſelf ; her Sin's her Puniſhment. 
of Add. Bacon's E. 10. 
2 Horat. Lib. 1. Epiſt. 2. & 
= Invidia Siculi non invenere Tyranni —4 .* a Torment that no Art can reach, 
Majus tormentum. Of Cruelty improv'd 


3 See Montaigne, Lib. 1. Chap. 17. 
+ Ariftotle ſays, that Anger ſerves inſtead of Arms and Courage to Fortitude. This is very probable, but they that oppoſe 


an (Senzc. de Ira, Lib. 1. Chap. 16.) anſwer pleaſantly : «© *Tis a Weapon of a new Invention, for whereas we uſe others, this 
<> * uſes us: Our Hand does not guide it, but it guides our Hand; it holds us, and we do not hold it.“ Montaigne's Eſſays, Lib. 
of 2. Chap. 31. in the End; read the whole Chapter, which is very fine and inſtructive. 
1. 5 Ira furor brevis eft, Anger is a ſhort Phrenzy. Hor. Lib. 1. Ep. 2. Add. Liban. Progymn. Vituper. Ire. 
6 Statius, Theb. 10. 697. 
— Ne fræna animo permitte calenti, Give not the Reins to Paſſion in its Courſe, 
Da ſpatium tenuemg; moram : male cuncta miniſtrat Let Silence cool, and Leiſure break its Force : 
Impetus. | Fury does all things ill 
7 Horat. Lib. 1. Epiſt. 2. 0 f 
— ui non moderabitur iræ The Man of Rage, whoſe Mind is not his own, 
12 volet eſſe, dolor quod ſuaſerit & mens, Muſt often grieve, and often wiſh undone, 
um panas odio per vim feſtinat inulto. What paſs· df when Raſhneſs, deaf to wiſe Debate, 
Prompted the ſpeedy Vengeance of his Hate. 
id 7 3 Marcus Antoninus ſays, "Ae © r- 7% duvrevut, mf ut Wort du. © The beſt way of revenging ourſelves is, not 
that to reſemble him that has done us an Injury.“ See what is ſaid in the following Chapter. Seneca has a proper Paſſage for 
2 our Purpoſe, of which our Author quotes a part elſewhere : Non enim ut in benefcii honeflum eft, merita meritis repenſare, ita 


injurias injuriis ; illic vinci turpe e, hic vincere. Inhumanum verbum e , & guidem pro juſto receptum, Ultio, & a contumelia 
non differt, niſi ordine. Qui dolorum regerit, tantum excuſatius peccat pf Maga, int Ye i 5-865 deſpicere, ultionis contu - 
nelioſiſi mum enus oft, non e viſum dignum, ex quo peteretur ultio. Multi leves injurias altius fibi demiſere, dum windicant ; ille 
| Magnus & no ilis eſt, ut, more magne fera, latratus minutorum canum ſecurus exaudit. Minus, inquies, contemnemur, fi vindi- 
3 eaverimus mjuriam. 01 languam ad remedium venimus, fine ira veniamus, non quaſi dulce fit vindicari, ſed 170 utile. Sœ pe au- 
4 /atius fuit diſimulare, quam ulciſci, i. e. We muſt not behave ourſelves under Injuries as under Benefits. It is good to 
YZ A — the one, but bad to reſent the other; there tis a Shame to be overcome, here to overcome. Revenge is an inhuman 
at ord, though the Thing which it ſignifies is looked upon commonly as juſt and innocent. It differs nothing from an Injury, 
21 ” in point of Time. Ihe Aggreſſor does the firſt Injury, and he that revenges himſelf does another in his Turn ; this laſt 
+ bs 8 ttle more excuſable than the former. A great and generous Soul contemns Injuries. 'The moſt injurious Revenge, 
, and moſt meg to the Aggreſſor, is to be judged unworthy of Revenge. Many Men, in revenging a Injury, have 
2 — nothing but an Affront more ſmarting and hard to be forgotten. A Lion hears the Barkings of little Whelps without 
F _ But you'll ſay, by revenging ourſelves, we prevent others Contempt of us: Very well. But if you uſe Revenge 
f — a _— do it without aſſion and Anger, and behave yourſelves, not as if you delighted in it, but as a thing . 
8 evertheleſs we muſt own, that it is more advantageous often to diſſemble an Injury than to revenge it.“ De 1rd, Lib. 2. 
i = _ Juſtus 3 804 ome on it, 
XIII. e may find ſeveral curious Remarks upon this Subject in Mr. Buddeus's Diſcourſe, entitled 2 
which is the fifth among his Selecta Fur. Nat. & Gent 2 a . ok 
2 Now, 
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168 Fe Duties of Man with regard to bjmſelf. Book 11 


ſingular and exquiſite Gratification of Senſe, the 
Mind is by no means to be accuſtomed ; inaſmuch, 
as this kind of Epicuriſm either weakens and ener- 
vates a Man, <qually oppreſſing the Vigour of 
Body and of Soul, and rendring them both unfit for 
any ſerious Buſineſs 3 or ſteals our Time from better 
and more. neceſſary Employments z or waſtes and 
conſumes our Wealth, and our Conveniences of 
Life; or oſten, being join'd with ſome criminal 
Practice, d1aws after it no other Train, than Trou- 
ble, Danger, Damage, and Diſgrace. As there- 
fore *tis the next degree to Madneſs, to invite Un- 
eaſineſs and Torment without uſe or occaſion : So it 
is very rational to allow ourſelves a moderate Taſte 
of lawtul and innocent Pleaſures, without ſuffering 
them to overwhelm and to drown us. But this is to 
be fix*d as an inviolable Rule, That no Pleaſure 
muſt be purchas'd at ſo dear a rate, as the Neglect 
or the Tranſgreſſion of our Duty. 

XII. The laſt Care which lies on us in the im- 
proving and well ordering of our Mind, is with our 
utmoſt Diligence to maintain its Sovereignty over 
its own Motions and Affections; the greateſt part 
of which do not only impair the Health of the Body 
and the Vigor of the Soul, but caſt ſuch a Cloud 
on the Judgment and Underftanding, as to wreſt 
them violently from the ways of Reaſon and of 
Duty. So that a Coldneſs of the Paſſions is, as it 
were, the natural Principle of Prudence and Pro- 
bity amongſt Men :. Ir may not be amiſs to run, 
with ſome light Remarks, through the Particulars. 


- out on improper Occaſions, as upon 


Jay is in itſelf a Paſſion moſt agreeable to Nature 
But ſtrict Care is to be taken, that it do not break 
the Mi 
en: And, likewiſe, that ** 
drive us on any thing that is vain and trifli 

baſe and indecent. Sorrow is a Canker that — 
alike the Body and the Mind. This therefore 
as much as poſſible, to be remov'd and expelbd 
unleſs ſo far as the Offices of Humanity oblige 2 
to expreſs our Concern and Pity at the Misfort 

or at the Deaths of others; and, as it is requiſite 
to the great Buſineſs of Repentance. Love is a 
friendly Motion to Mankind; yet this is ſo wife 
to be manag'd and moderated by Reaſon, chat J 
does not throw itſelf away on an ill Object; that i 
does not procure baſe and unworthy Fuel to it 
Flame; that it does not hinder the Exerciſe of oth 
Duties, nor degenerate into Diſquiet and Diſeaſe: 
That if it ſettle on a Thing ſubject to Loſs, or to 
Corruption, it ſtick not ſo cloſely to it, as upon the 
Failure of it, to make the Soul unable to recolles 
and to recover its Force . Hatred is pernicious, 
as well to the Perſon who employs it, as to hin 
againſt whom it is employ*'d. This therefore is to 
be diligently quench*d and ſtifled, leſt it betray us 
to Injuries and Breach of Duty againſt our Neigh. 
bours. And if ſome Perſons do really * deſerve our 
Averſion, yet *twould be ſtill Folly to create, on 
their account, Uneaſineſs and Diſquiet to ourſelves, 
Emvy is a moſt deſorm d Monſter, ſometimes pro 
ducing ill Effects in others, but always in the en- 


tunes of other 
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« the one pleaſantly, and on the other ſowrely ; and, according to its Ability, to be as careful to ſuppreſs the one, as en. 
* large the other. The clear ſight of good Things is always attended with a diſtin Knowledge of Evil, and Grief hath ſome. 
t thing as unavoidable in its tender Beginning, as Pleaſure has in the Poignancy of its End. Plots (De Legib. Lib. 1. Tom. 2) 
* cou - them together, and will have it the Duty of Ccurage to encounter Grief, and the charming Delights of Pleaſure, 
« with equal Bravery. Theſe are two Fountains, at which whoever draws, where, when, and how he ought, whether 
<« he be Citizen, Man, or Beaſt, he is happy. The firſt he muſt take as a Medicine, merely for Neceſſity, and ſparingly ; the 
« other to ſatisfy his Thirſt, but not to Drunkenneſs. Grief, Pleaſure, Love, and Hatred, are the firſt Things an Infant 
« feels. If Reaſon happens to guide them, they follow it, and that is Virtue.” Eſays, Lib. 3. Chap. 2%. There are many 
other curious Thoughts both before and after. See Porphyr. de Vit. Pythag. J. 39. and what I have ſaid in my Treatiſe of 
Games, Lib. 1. Chap. 4. F. 8. | 
. XII. * Quintilian Declam. 296. Magni affectus Jura non ſpectant, i. e. Great Paſſions acknowledge neither Law nor 

« fuſtice.“ See Lib. 1. Chap. 4. 5. 7. 

2 « neither love nor value this Paſſion, (ſaith Montaigne] although the World ſet a peculiar Eſteem upon it, and gives it 2 
« particular Honour. They call it Wiſdom, Virtue, and Conſcience. Fooliſh and vain Commendations! The Hallau 
« have given it a much properer Name, calling it, Malignity. It is a Quality always noxious, always fooliſh, and the Stoick 
« maintain it to be baſe and cowardly, as their wiſe Men have ever eſteemed it.“ E/ays, Lib. i. Chap. 2. See alſo Charron of 
Wiſdom, Lib. 1. Chap. 33: and Lib. 3. Chap. 29. and what I have remark'd on, The Duties of a Man and a Citizen, Lib. 1. 
Chap. 5. $-8. n. 1. of the fourth Edition. | 


2 Sophocles Antigone, ver. 663. * 3 
Mi vov mr, @ ai, Tas fte vo ndbms 
Tur autos de euCdays. 
Euripid. Hippol. Coron. ver. 258. 
Xenv diele eis d 
Nag IvnT 85 &vaxpracdets 
Kai un ess dx HU ups 
Ex cp νν e , 22510”, 
Amy 7 dn uα⁰ν, 9 SSH 
Plutarch criticizes this Sentence, in his Treatiſe of h Multitude of Friends, Page 95. Tom. 2. Edit. Wech.) where he pretend 
that the Maxim of Euripides agrees exactly to a Subject contrary to what he applies it to, I mean Hatred and Enmity, and that 
it ought rather to be looked upon as a Precept, not to make too great a Number of Friends. Whereas the Poet only condemns 
ſuch an Exceſs of Familiarity as cauſes us to carry our Kindneſs beyond the Bounds of Duty, and makes the Loſs of the Peron 


loyed intolerable. This is evident from the Verſes following, which are an Explication of the foregoing : 


Never let Woman rob thee of thy Wits. 


, Mien ſhould be mod'rate when they fix their Love, 
And ne'er give up their Freedom and their Soul. 
The Bands of Paſſion ſhould be looſely ty'd, 
Fit for a wider or a cloſer Knot. 


odr AN y* nary % 
Ts under du 
Kai Evupioumn onpol Wor. | | 


4 « Anger and Hatred, (ſays Montaigne] alſo, are above the Duty of Juſtice, and are Paſſions of Uſe only to them who can't 
be kept to their Duty by plain Reaſon. Utatur Motu animi, qui uti ratione non poteft.” Eſſays, Lib. 3. Chap. 1. 

5 We may, and ought to hate all Vices, eſpecially thoſe that are enormous. But as to the vicious Perſon, be his Crime ever 
fo great, he is rather worthy our Pity than Deteſtation. If we ought to wiſh the Converſion of Sinners, and contribute to it 
all in our Power, as Reaſon and the Goſpel enjoin us, a 2 Hatred can never agree with ſuch a Diſpoſition. Thus our 
Author here makes a Suppoſition, which can by no means be admitted. It is even very much to be apprehended, if this were 
the caſe, that we ſhould confound our Averſion for a Man, conſider'd as vicious, with Sentiments of real Animoſity 3 and 


our pretended Goodneſs miniſter to our Reſentment. = 
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Vous Perſon; who, like Iron, oer · run with Ruſt, not 

| raphy but deſtroys himſelf continually . Hope, 

altho' a Paſſion more eaſy and mild than — 
a 


Vet it is to be guided with ſuch a Temper, 
C — mate he heart fick; nor, by — at 
its 


ings either vain and * uncertain, or beyon 
22 and Reach, tire itſelf to no purpoſe, and 
Become, as Ariſtotle terms it, wyenyesT@ wiv, 
Ja waking Dream: And that we do not fall under 
ET.ucretius's Cenſure and Character; 


bun abeſt quod avemus, id exſuperare videtur 
Cetera ; poſt aliud, cum contigit illud, avemus 3 
Et ſitis æqua tenet vita, ſemper biantets, &c. 1 111. 1095, 


* 


Abſent Pleaſures ſeem the beſt ; 


W With wing'd Deſire and Haſte we thoſe purſue ; 


But thoſe enjoy'd, we ſtraitway call for new. 
Life, Life we wiſh, ſtill eager to live on, Se. 
| | Mr. Creech. 


Fear, as it is a dangerous Enemy to human Minds, 
ſo is it a Motion altogether uſeleſs and unſervicea- 


W ble. For that good Caution, which ſome make to 
be the Product of it, may ariſe without its Aſſiſtance 


from a wary Circumſpection, and from a Prudence 
alike untouch'd with Anxiety, or with Conſterna- 
tion. Anger is a moſt deſtructive, as well as a 
| moſt violent Paſſion z3 which is to be reſiſted with 
our utmoſt Strength and Endeavour. And whereas 
+ ſome alledge in its Favour, that it excites our 
Valour, and confirms our Conſtancy in Dangers 3 


* Add. Le grand. Philoſoph. p. 8. c. 12, &c. 


10 p. IV. The Duties of Man with regard to himſelf. 16 9 


its Effect is indeed directly contrary, for it binds a 
Man's Spirit and Courage, and drives him headlong 
to his Ruin . % Anger is the moſt improvident 
Thing in the World : and ſeldom alls but what we af- 
terwards repent of, Nearly related to Anger is the 
Defire of Revenge, which, when it exceeds a mode- 
rate Defence of ourſelves, and of our Dependants 
or Concerns, and a juſt Aſſertion of our Rights a- 
gainſt the Invaders of them, turns, beyond diſ- 
pute, into a Vice“. | 

XIII. In ſuch Duties then, as we have already 
reckon'd up, that culture of the Mind chiefly 
conſiſts, which all are obliged to undertake, and in 
the implanting and —_— which thoſe Perſons 
ought to employ eſpecial Care and Concern, who 
have the Information and Inſtitution of others com- 
mitted to their Care. For the want of this Im- 

rovement, or the Diſpoſition directly contrary to 
it, are both repugnant to human Duty, and lay 
ſuch a Rub in our way, as it is not eaſy to get 
over. And, therefore, whoever is found deſtitute 
of ſuch a neceſſary Perfection, juſtly falls under 
common Cenſure and Reproach. 

There is ſtill behind ꝰ a more peculiar Culture of 
the Mind, conſiſting in the various Knowledge of 
Things, and of Arts and Diſciplines. This cannot 
be abſolutely neceſſary to the Diſcharge of our Duty 
in general : And, therefore, every one is to mode- 
rate his Purſuit of them, according to his own Ca- 
pacities and Occaſions, according to the Cauſes 
which drive him on ſuch Searches, and the Fruits 


which he may fairly hope to obtain from them. 


— 


Ovid. Metamorph. 1. 2. 781. 
— iet ingratos, intabeſcitque videndo 


Succeſſus hominum, carpitque & carpiter una, 
Suppliciumgue ſuum eft. 


2 Horat. Lib. 1. Epiſt. 2. A 
Invidia Siculi non invenere Tyrannd 
Majus tormentum. 


3 See Montaigne, Lib. 1. Chap. 17. 


En 


+ Ariftotle ſays, that Anger ſerves inſtead of Arms and Courage to Fortitude. 


Pale Envy with icious Joys ſurveys 

Others Sacceſs — in Ages, Ley 

Upon herſelf ; her Sin's her Puniſhment. 
| Add. Bacon's EH. 10. 


's a Torment that no Art can reach, 
Of Cruelty improv'd 


This is very probable, but they that oppoſe 


| 2, Chap. 31. in the End; read the whole Chapter, which is very fine and inſtructive. 


| our Purpoſe, of which our Author quotes a part elſewhere : Non enim ut in bene 


| magnus & nobilis eft, qui, more magne fere, 


| © is but 


(Senec. de Ira, Lib. 1. Chap. 16.) anſwer pleaſantly : * Tis a Weapon of a new Invention, for whereas we uſe others, this 
% uſes us: Our Hand does not guide it, but it guides our Hand; it holds us, and we do not hold it.” Montaigne's Eſſays, Lib. 


S Ira furor brevis eft, Anger is a ſhort Phrenzy. Her. Lib. 1. Ep. z. Add. Liban. Progymn. Vituper. Ire. 
6 Statius, Theb. 10. 697. 

Ne fræna animo permitte calenti, 
Da ſpatium tenuemg; moram : male cuncta miniftrat 


Give not the Reins to Paſſion in its Courſe, 
Let Silence cool, and Leiſure break its Force : 


— Fury does all things ill 
7 Horat, Tb 1. Epiſt. 2. * * 85 _ 


—— Wi non moderabitur ire © 
2 volet efſe, dolor quod ſuaſerit & mens, 
um panas odio per vim feſtinat inulto. 


The Man of Rage, whoſe Mind is not his own, 

Muſt often | re, and often wiſh undone, 

What paſs'd when Raſhneſs, deaf to wiſe Debate, 

| Prompted the ſpeedy Vengeance of his Hate. 

F * Marcus Antoninus ſays, Aeis © err 1% duvrevui, of wi iF The beſt way of revenging ourſelves is, not 
to reſemble him that has done us an Injury.“ See what is ſaid in the following Chapter. Seneca has a proper Paſſage for 

2 honeflum eſt, merita meritis repenſare, ita 

Hur pro juſto receptum, Ultio, & a contumelia 

agni animi eft, * deſpicere, ultionis contu- 


Multi leves injurias altius fibi demiſere, dum windicant ; ille 


imjurias injuriis ; illic vinci turpe eft, hic vincere. 
non di fert, niſi ordine. Qui dolorum regerit, 
melioſiſimum genus eft, non eſſe vi ſum dignum, 


Inhumanum verbum eft, & 
tantum excuſatius peccat 
ex quo peteretur ultio. 


's & novil, latratus minutorum canum ſecurus exaudit. Minus, inquies, contemnemur, fi vindi- 
caverimus mjuriam. 01 languam ad remedium venimus, fine ira veniamus, non guaſi dulce fit vindicari, ſed 1770 utile. Sepe au- 
tem ſatius fuit diſimulare, quam ulciſei, i. e. We muſt not behave ourſelves under Injuries as under Benefits, It is good to 


uite the one, but bad to reſent the other; there tis a Shame to be overcome, 


46 
* Word, though the Thin here to overcome. 


, which it ſignifies is looked co ly as juſt and i , 
* but in point of Time. The Are dons the* firſt Injury, and hs that revenges hiraſel 
2 ttle more excuſable than the former. A great and generous Soul contemns Injuries. The moſt injurjous Revenge, 
, and moſt 2 to the Aggreſſor, is to be judged unworthy of Revenge. Many Men, in revenging a ſmall Injury, have 
2 — nothing but an Affront more ſmarting and to be forgotten. A Lion hears the Barkings of Little Whelps without 
7 3 But you'll ſay, by revenging ourſelves, we prevent others Contempt of us: Very well. But if you uſe Revenge 
p4 - 5 no ded 1 and Anger, and be 1 yourſelyes, not as if you 9 in it, but as a thing raden. 

own, tit is more advantageous often to diſſemble an Injury than to revenge it.“ 7, Lib. 2. 
Chap. 32. See Juſtus Lipfius's Notes on it. N gi * 1 


F. XIII. 9 We may find ſeveral curious Remarks upon this Subject in Mr. Buddeus's Diſcourſe 
which is the fifth among his Selecta Jur. Nat. & 22 a 8 


Revenge is an inhuman 
It differs nothing from an Injury, 
and he that revenges himſelf does another in his Turn; this laſt 


entitled, De cultura Ingenii, 


Z 
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Now, as for thoſe Arts which adminifter to the And 2wintiliar's Judgment is right, when he 
Neceſſities and Conveniences of human Life, no Man ferves e, that Prudence can do more without 2 
can raiſe a Doubt about their Excellency and Uſe. ing, than Learning without Prudence. Thee 
But, concerning the Study of Letters, many have that Perſons, naturally fooliſh and ftupid, are 2» 
been ſo bold as to maintain, That Learning is not turn'd into great Sages by the Application of 1; 
only uſeleſs”, but deſtructive to Mankind; and, Studies, no more detracts from the Excelle 
that, for this Reaſon, we find it to have been for- of ſolid Learning, than it doth from the Effe! 
bidden in ſo many Commonyealths, above the de- of Medicines, that they are not able to recover 2 
gree of reading, writing, and managing Accompts. Men. To him that hath ſhall be given, Matth _ 
Every one knows the common Reproaches that are 294. And Learning, as Horace lays, Vim pro 8 
caſt on Scholars: of their unfitneſs for Buſineſs, in/itam * ; and where that vis inſita, that natur 
their weakneſs of Courage, and of civil Prudence, Vigor is wanting, the other Gift is vainly beſtow 
their auk wardneſs in Geſture, and in Converſation ; We may obſerve farther, that as Learning c. 
with a thouſand more Reflections of the ſame Na- not alter native Folly, ſo neither can it reform 
ture, which ſome Men have thought themſelves native Diſpoſition to Wickedneſs, and to Impie : 
very eloquent in ſetting out * *, which, on the contrary, grow more incurable , 

Now, to come at the Truth of this Queſtion, its Application, drawing thence a Supply of Arm; 
and to know how to ſet a juſt Value on ſuch At- for their open Defence. *Tis a Remark of Hobbes“ 
tainments, let us firſt lay this down for an un- that without Learning it is impoſſible for any May h 
doubted Principle, that, to the acquiring of Wiſ- become either excellently wiſe, or (unleſs his Mem 
dom and Prudence, bare Letters are by no means be hurt by Diſeaſe, or ill Conſtitution of G 000 
ſufficient, without a native Excellency of Soul. If cellently fooliſh. 


this Happineſs be wanting, we can no more pro- But the whole Courſe of thoſe Purſuits, hid 


duce Wiſdom by ſcholaſtical Inſtitution, than we paſs under the Name of Learning, is not all of the 


can procure a rich Harveſt of Corn by ploughing fame Nature, and therefore ſhould not be all ras 


on the barren Sands, For *tis one thing to be a at the ſame Price. We may divide Learning the; - 


great Reader, and another to be a prudent Man”. into three kinds, ſuch as is Uſeful, ſuch as is El. 


» Eraſmus, (Epiſt. 12. 1. 17.) giving a Character of a learned Man, adds, He was ftild in common Prudence and Knowledy 
of Affairs, which is generally wanting to Scholars. Procop. Hiſt. Goth. I. 1. Learning and Virtue are different Things ; ant 
good Diſpoſitions are moſt commonly broken, and cow'd by rigorous Inflitution. Theodorick us'd to ſay, *Twas impoſſible that | 
who had been bred up in the fear of the Rod, ſhould ever arrive to ſuch a Degree of Courage, as to contemn Swords and Spear. 
Plato de Repub. I. 7. No Free- born Subject ought to be inſtructed in a ſervile er. Seneca Hippol. 


Ingenia melius refa ſe in laudem ferunt 
Si nobilem animam wegeta libertas alit. 


Great Souls move ſtraighteſt in the Paths of Praiſe, 
When left to follow their free native Bent. ' 


Plato Gorg. When they (the Philoſophers) apply themſelves to the Management of publick or of private Buſineſs, they are m 
contemptibly ridiculous. Arrian. Epictet. I. 1. c. 11. calls a meer Scholar, an pt 4. that all 1 — A 1 
taigne, I. 1. c. 24. Charron, 1.1. c. 39. I. 3. c. 14. n. 19, Cc. | F | 

» *Tis the ſaying of an old Poet, Q. #/Yy ge,, dv wi vd mzpy, i.e. Learning fignifies nothing without good Senſe. | 
find this Paſſage in Stobeus Florileg. Tit. III. Page 37. Edit. Genev. 1608. where it is placed among thoſe Sentences, whok 
Author is anonymous. 


c 9Ywintilian Inſtit. I. 6. c. 6. Plus fine Doctrina Prudentiam, quam fine Prudentia facere Doctrinam, certum eſt. 
d Leviath. C. 4- e Add. Bacon, Eſſay 48. , He ſt 


_—_—. 


— 


Seneca, ſpeaking upon this Head, (Epiſt. 88.) in order to heighten the Excellency of Morality, debaſes the other Sciences u 
too exceſſive a manner. It is eaſy to preſerve a juſt Medium by following the Rules I have laid down in my Diſſertation upon 
the U 5 of the Sciences, and in the Abridgment of the Duties of a Man and a Citizen, Lib. i. Chap. v. $: 9. N. 2. of the 
fourth Edition. 

Among the Paſſages here collected by our Author, there are two nothing to the Purpoſe ; vis. The firſt is of Plat, 
whom our Author makes to ſay, That a young Man of a good Education ſhould not /erwilely ſtudy the Sciences. Hi 
Words are, Nullam diſciplinam ingenuum ſerviliter oportet diſcere. By which he thinks Plato underſtood, that Study made the 
Mind ſervile, and B Diſpoſitions fit only for a Slave. But this is not the Senſe of Plato in that Place: He only ſpeaks dl 
the manner of teaching Youth the Sciences: He will not have any Conſtraint or Force to be uſed with Children, or have then 
treated like Slaves, but to be inſtructed with Pleaſure ; becauſe, as he ſays, what is put into them by Force can't remain long; 
beſides, he adds, by alluring them, their Diſpoſitions are better known. On (U $3) N weanuea WP Sending # iA 
28) war ue, ei & T8 oa] we, big , xve tdiv 79 onus A fe oN Nan 4vxF 3 Glover Ne NAU wh 
Du ud My miu Gig, T6 Tal a; oy Tos a wuan, d M TaUtorTY Tits Iva 2 wane v , ya gd, 
z0˙ W s munter, De . ur. Lib. 7. Tom. 2. This is the very Notion which Mr. Locke has ſo well maintain'd in hö 
Treatiſe, Of Education of Children; fee chiefly F. 73, Cc. and 5. 131. of the laſt Edition at Francfort in 1708. Plats 1: {q 
far from diſcouraging any from the Study of the Sciences, that he tells us particularly in that Book, what thoſe are which Chi- 
dren ought to learn early, and ſays, with, Reaſon, that they who cry down Philoſophy, as of no Uſe to the Vulgar, never un 
derſtood it ; and that moſt of thoſe who meddle with it are not well qualified. for it. We will, alſo, rehearſe ſome Words of th: 
ſame Philoſopher, and ſo the Heedleſneſs of this Author will give an Opportunity to produce ſome Quotations, which contain 
ſome remarkable Thoughts, viz. T3 YU vuv 4 padgmua. (ls I" I x; 1 dnws gmomein Id mai aeyanit wxer (3.60 
Tea! eimouly) im %* val Slay auris dHavrau, © 55 Nes the 27 d ym. The other Paſſage unfitly applied, l, 
— 1 v. 459, 460. where we may plainly ſee, that he is ſpeaking of a clear different Thing, than the bad Becks d 

udying the Sciences. | 

3 r Words are, The moſt learned are not the leſs fooliſh. I love and honour Knowledge as much as they that 
have it; and, if it be rightly uſed, it is the moſt noble and powerful Acquirement of Men. But as to thoſe, (and there are 3 
*« vaſt Number of them) who place their chief Excellency and Worth in it, and refer their Underſtanding, to their Memo 
Sub aliena umbra Latentes, (as Seneca ſpeaks, Epiſt. 33.) and can do. nothing without a Book; I hate them, if I may 0 
* ſpeak, almoſt as much as a Blockhead. In my Country and Time Learning has done much Service to the Purſe, but little w 
„the Soul. If it meets with dull Men, it loads and choaks them, becoming a crude and undigeſted Maſs ; if, with ar) 
Minds, it purifies their Wills, and ſo ſubtilizes their Notions, as to turn them into nothing. Tis a Thing of almoſt an indi! 
ferent Nature; a very uſeful Addition to a generous Mind, but pernicious and hurtful to any other: Or, rather, tis a Thing 
of a precious Uſe, which can't be attain'd at a cheap rate. In one Man's Hand *tis a Scepter, in another's a Fool's Bauble 
Eſays, Lib. 3. Chap. 8. 


4+ This Maxim of the Goſpel, which our Author applies in the Stile of a Preacher, is meant in another Senſe. 
Lib. 4. Od. 4. ver. 33, 34. | 
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e gant and Curious, and, laſtly, ſuch as is Vain and 
% feant. Uſeful Learning may be again di- 
ST . 1-1 into three Claſſes, Morality, Phyſict, and 
SE 1nmticks. For Divinity ſtands on its own Bot- 
tom, and maintains a ſeparate, and a ſuperior Eſteem : 
8 W Tho', if it condeſcends to enter the common Divi- 
don of Sciences, it muſt be placed under this firſt 
RT Head * Morality is concern'd about the Improve- 
went of Mens Minds, and the Advancement of a 
SE ſocial Life; Phy/ick hath the Health of the Body 
| under its peculiar Care; and Mathematicks are of 
W apparent Uſe and Benefit in the Invention of ſo 
many Arts for the Profit, and for the Conveniency 
of human Life. By that Learning which we term 
Eigant and Curious, we underſtand ſuch as is not 
indeed of ſo neceſſary Uſe, as to render the Life of 
Man leſs ſociable, or leſs convenient, upon the 
Want of it; and yet is worthy of the Enquiries of 
WE ingenious Perſons, becauſe it either leads us deeper 
into the Diſcovery of the ſecret Works of Nature, 
or ſhews the ſingular Excellency of human Wit and 
Cunning, or preſerves the Memory of Things and 
Actions, and the Records of Mankind. And ſuch 
may we reckon the Knowledge of various Tongues, 
natural Experiments and Speculations, the more 
WE fine and ſubtile Parts of Mathematicks, Hiſtory of 
= all kinds, Criticiſm, (as it preſerves Authors cor- 
rect and entire) Poely, * Oratory, and the like. 
Which are all in themſelves excellent, and worthy of 
RS Praiſe, and ſerve for the Gloſs and Ornament 
of human Improvement; according to which Mea- 
| ſure both the Practice and : the Value of them are 
to be ſtated and determined. 

Vain Learning we call, not only ſuch as is made 
up of falſe and erroneous Notions; but, likewiſe, all 
thoſe Inventions of * crafty, or of idle Men, ſet up 
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Turpe 7 d:fficiles habere nugas, 
E, flultus labor oft ineptiarum. 
e Vid. Charron, I. 3. c. 24. n. 21, &c. 
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to amuſe our Minds, and to hinder us from the 
Purſuits of ſolid Knowledge. Amongſt which, as 
we muſt needs reckon many Opinions of the old 
Philoſophers, ſo very diſagreeable to the apparent 
Nature of Things; fo we think it will not be over- 
ſevere to join to them the greateſt Part of that bar- 
barous Cant, which went under the Name of School 
Learning, in the Ages preceding the Reformation 
of Religion; and which is ſtill reſolutely maintain'd 
by ſome Men, either becauſe they know no better, 
or becauſe they are aſham'd to unlearn what they 
have made themſelves Maſters of with ſuch prodi- 
gious Labour, or becauſe *tis the manifeſt Intereſt 
of the Papal Monarchy to keep Mens Wits employ'd 
on Trifles, for fear they ſhould make ſome very 
dangerous Diſcoveries >, Now the greater Profi- 
ciency any Perſon hath made in folid Knowledge, 
the more he deſpiſes theſe empty and unprofitable 
Enquiries. 

Another Thing to be conſider'd by thoſe who 
diſpute about the Uſefulneſs of Learning is this; 
that the Faults of bad Inſtitution, ard of hot-brain*d 
Pedants, are not to be charg'd on the Sciences 
themſelves e. Is it likely, chat ſound Knowledge 
and Wiſdom ſhould be learnt in ſuch a School as 
Agalbias deſcribes under the Philoſophaſter Uranius ? 


At their Meetings, ſays he, every one talks as be 


pleaſes about the ſublimeſt Matters, and Points of Di- 
vine Science; and, thy" they are perpetually canvaſ- 
ing theſe Queſtions, yet they neither perſuade others, 
nor will ever lay aſide the Notions they themſelves have 
taken up, but whatever they be, defend them Tooth 
and Nail againſt all Oppoſers. When the Diſputations 
are over, they depart mutually incen4d, and vent their 
Rage againſt one another, like quarrelling Gameſters, 
in the moſt abuſive and fouleſt Ribaldry*, Thus the 


© See Seneca de Brevit. Cap. xxiii. Epiſt. 88. where he cites ſeveral Examples, and ſays many uſeful Things upon this Subject 
d See Hobbes's Leviath. c. 46, 47. Plutarch (in Alexand.) has left this Cenſure of ere Metaphyſicks, that they — af. 
ford no real Advantage to the Teacher, or the Learner. Martial. II. Epig. 86. 


"Tis ſhameful Men ſhould needleſs Knots invent 
To prove laboriouſly impertinent. 


— — 


rhafiana, Art. 2, But, above all, the French and Latin of 


drawn from all the Sciences. 


efined Rhetorick wiſely, calling it, An Art to perſuade the 


invented to manage and ſtir u 


as fort of Ornaments as are taken from Figures. But 
its neat Applications and figurative Expreſſions, according to 


and Divinity. See Mr. Clere's Ars Critica in the Preface. 


See Seneca de Brevitate Vitæ, Chap. 13. and his Epiſtle 88. where there are, alſo, many other fine Reflections 
, 13. 88. 0 on Study. 
A 2 I wonder our Author hath | ke nothing of Logick, which is abſolutely neceſſary, — 5 Science we purſue, if — Win 
o it with Benefit. See Mr. Le Clerc's Preface to his Latin 2 * and The Art of Thinking ; as, alſo, the ſecond Volume of Par- 


Crouzas, who has propos'd to give a great number of Examples 


This Scicnce, far from being of great Uſe, is often pernicious, becauſe tis very ſubject to be abuſed. Le 
about 2 Matter: An Orator of old ſaid, That it = his Work to make mall — appear reat. ur Cole r 0 
„ ma 1 reat Shoes for a ſmall Foot. They were whipp'd in Sparta, who profeſſed any Art of Cheating or Deluding. We 
, 4 3 that Archidamus, King of Sparta, could not hear, without Aſtoniſhment, the Anſwer of Thucydides, when he was 
4%, - » N at Wreſtling, Pericles, or He? He ſaid, This is very hard to determine, for when I have thrown him 
5 , | l _ 1.5 FA perſuade them who ſaw it, that he did not fall, and ſo win the Prize. They that maſk and paint Women 
5 — - 8 * becauſe tis no great Matter whether we ſee them in their pure natural Shapes, or no; but theſe make it their Bu- 
a _—_ » 2322 our Eyes, but our Judgments, and to baſtardize and corrupt the very Eſſence of Things. Thoſe Re- 

pu icks who maintain'd a a rn Order and Polity, as the Cretans and Lacedemonians, ſet no Value upon Orators. Ariſtotle 


People, but Socrates and Plato called it, An Art of Soothing and 


Deceiving ; and thoſe that deny this in the general Deſcription, verify it every where in their Rules. It is an Inftrument 

» _ P the Multitude and diſorderly Societies, which is never made uſe of, but in ſickly States, and as 

a Thing wars 2 * gar 1 Ignorant, or books have the Power, as they had at Athens, Rhodes, and Rome, or 

| | nfuſion, there Orators were plentiful.” E/ays, Lib. 1. Chap. 51. Wher f d t 

| yy TRIP _ this Matter. To theſe we may add the Judgment of a modern AE LP Kachortcy is of Dont = 
courſes by which we ſeek rather to pleaſe and divert, than to inſtruct and compleat the Judgment, we can't blame ſuch 


except Order and Elegancy, the whole Art of Rhetorick, all 
the Rules of Eloquence, ſerve only to beget falſe Notions in the 


Mind, and corrupt the judgment; ſo that, in effect, the i 
© as "ON g ' ; , : a y are nothing but perfect Cheats; and, conſequently, ou 
Wc: 23238 r rn wr eqs are deſigned to inſtru ; for they muſt be eſteemed great Defe&s, eve, in hy *. 4 ” 
Nr 4 - = o far as Truth is concerned. Hence it may appear how little Regard and Concern Men have — the 
1 wn a - —_—_ Arts have fo great Eſteem and Reward given them. But Eloquence, like the fair Sex, hath 
"Fork Plkafus in . 5 4 28 — _- 'tis » vain 1 N any Faults in theſe Arts of Deceiving, ſince 
c n e 
courſe in 4. 1. of the c 
, e mult obſerve here, that ſome of theſe Sciences are neceſſ 
rogreſs can be made but by their Help; ſuch, for Example, is 


ary, if not in themſelves, yet in reſpect to others, in which 
Hiſtory in reſpeQ of Politicks, and Criticiſm in reſpect of Hiſtory 


5 See about the Abuſe of Diſſ : i 

a putes, a fine Paſſage in M ems? 1 1 b 

Alteration of Words, by the Author of the Ar? of 7. Ter * — 5 * 2. Wenn coped. ont with e 
Z . 
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and miſcarry, without the Aſſiſtance Fa Study and Contemplation. Saluſt. Jugurth. The more reaſon have we to wonder at 79 
a 


fen'd, in which he once appear d great. Vet, as Plato obſerves, De Repub. I. 5. *'Tis very unjuſt to be angry with the Truth. 
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Contention ends, without the leaſt Profit given or re- they were Lions in their Schools, but meer Verni 
ceivd; and thoſe who went to the Engagement very out of them. | * 
good Friends, come away moſt violent and ſpiteful They are, likewiſe, to take heed, that they don 
Enemies . | reſolve all Science * into bare Authority t, and 8 
But ſuppoſing Things rightly order'd, can any ſtom of Speech, and an unintelligible Set of Tem 
one doubt whether a Perſon endow'd with good but that they ſearch into the ſolid Foundation 7 
natural Abilities, and inſtituted in ſolid Learning, Things, and build their Schemes on evident Res 
will not diſcharge the greateſt Affairs with more ſon. As for thoſe Things which they cannot y 
Accuracy, and with more Diſpatch, than if he de- bring to clear Demonſtraton, there mult be no Sth 
pended on the bare Strength of Nature, and neg- bornneſs or Obſtinacy in maintaining them; but 
lected other Afſiſtances Þ *? But then all thoſe former Opinion muſt be willingly quitted, upon 
who apply themſelves to Study, ſhould be exactly better and a more certain Information; becauſe 1 
careful, firſt, that they direct their Enquiries to a very likely another Man may have more quick a4 
good End, the Service of Life, or the Improve- more piercing Parts than ourſelves ; and beca WY 
ment and Perfection of their Minds; and not make every new Day may correct ſome Miſtake in hh —_—_ 
uſe of them for idle Amuſements, or pleaſant Me- former. And this teachable Diſpoſition of Minds WK 
thods of paſſing away Time. Ariſtippus* in Dio- a mot infallible Mark * of a generous Mind e. Lag. 
genes Laertius, being aſk*'d what Things ingenious ly, Care is ta be us'd, that they do not in ſuch 3 
Children ſhould be taught, anſwer*d, Such as they manner bury themſelves amongſt their Books, a; 9 
may uſe when they come to be Men, Twould not neglect other Duties, and render themſelves 5 ut 
be only ſhameful, but wicked, if thoſe whoſe Heads for the Genius of a civil and ſociable Life, fu 
are filPd with brave Notions and Sentences ſhould Pedantry of Mind is a“ Vice not peculiar to Scho. 
do no more good than common Ideots . The lars, but runs, in ſome Meaſure, through the wk RR: 
Egyptians call'd their Libraries Phy/ick Shops for World, and infects Men of all Orders, Profeſſions, = 
their Souls, intimating their Uſe, as well as their and Conditions. © 
Excellency “. And Arrian's Epittelus © thought XIV. But although the principal, and the ng 
he could not give a worſe Character of Mens being laborious Part of human Improvement is concèe RR 
falſly and inſignificantly learned, than to ſay that about the Mind, we muſt not, in the mean time, 1 


2 . 
__— £ $o. AS 
«+ 1 


* The Maſter is deſcrib'd very agreeable to his Scholars, Bearing above the reſt only by Impudence, and Volubility of Tn, HR 
he appear'd the firſt Fool of the Herd, and conguer d thoſe that knew not bing, by knowing juſt as much. The like * of i, R_— 
putation is ridicul'd by Lucian, in his Accuſato, and in Charron. _<_ 

» Plutarch de Educat. The Life of Contemplation is of no Uſe, unleſs Action be added. And the Man of Action cannot but nit,, 


Perverſeneſs 4 thoſe who ſuffer their Parts and Genius, the beſt and the nobleſt Advantage 7 a Mortal Nature, to ruſt in 1d|n:,, 
and to grow dull and barren through want of Culture. lian. V. H. I. 2. c. 15. When the Mitylenians were Maſters of the , 
they impos d this Penalty on their rewolted Allies, that they ſhould not teach Children Letters or N : Thinking it the moſt grieum | 
Puniſoment that could be inflited, to live in utter Ignorance of the Liberal Arts. Add. Cic. Off. I. where he ſpeaks of the Stu, 
and Search of Truth. | * 

© 1 hate Men (ſays old Pacuvius, in Gell. I. 53. c. 8.) that are Philoſophers in Opinion, and Drones in Bufineſs. Iſocrit 
Encom. Helen. The & 7 ought to have inſtructed their Scholars in Things which are 4 uſe in common Life, and to have . 
cis'd them in the ſtilſul Management of civil Aﬀairs ; taking this for a certain 'Truth, That a competent Knowledge of fe "> Þ . 


Points is highly preferable to the moſt exguiſite Attainments in unneceſſary Speculations ; and that it is much better to excel elbe 7 
little in great and important Things, than to go far beyond them in ſmall Matters, eſpecially in ſuch as contribute nothing to the 4- Y 
fiſtance of Life. Lucian. in Conviv. *Tis to no 1 of to be wiſer, unleſs we are better. = 
d Diodoy. Sic. |. 1. c. 49. 6 Lo 4 C $5 =_ 
f Horat. I. 1. Epiſt. 1. ver. 14. Nullius addictus jurare in verba Magiſiri. Vide Ciceron. de Nat. Deorum, I. 1. c. 5. Seu 8 
de Vita beata, c. 1. — 
8 Plin. N. H. 1. 3. Proem. *Tis not to be looked upon as a Wonder, that mortal Creatures ſhould be incapable of knowing al 


Things. Idem, |. 11. c. 3. By my frequent 7 ations on Nature, I have been inſtructed never to call any Thing incredible 
that ſhe performs. Diog. Laert. I. 10. In natural Enquiries we are not to proceed according 5 Method and Rules, but acceri. 
ing as the various Appearances offer themſelves to our Obſervation, and incline our Judgment. Cicero de Nat. Deor. I. 1. The 4 
thority of thoſe who pretend to teach, often proves a hindrance to thoſe who defire to learn. For by this Means they neglect to pac, 
their own Judgment, and to take every Thing for fix'd and certain, which they hear deliver'd by thoſe whom they admire. Quin 

Inſtit. I. 3. c.1. They love the Path which they firſt trod in, whatever it be. And you will find it a moſt difficult Taſk to malt 
Perſons change ſuch Opinions as they imbib'd when they were Children; becauſe every one rather wiſhes to have his Trouble over, 
than to continue it; to have learn d formerly, than to be a Learner now. Idem, I. 7. c ult. Nobody is willing to ſee a Thing tif 


And all farther Study would be in vain, if it were unlawful to improve the Diſcoveries of thoſe that went before us. 


J 


1 Plutarch's Greek is, O 5 Sup˙nr , [BIG] 78s mearlins Nawa;mivar, drwpernt. ↄ O 5 agar & h, & elhun. 
eig. dns & x) mAvuwans. The Author, alſo, ; here the Saying of an antient Greet Poet, Teduwar dn 71 
t YorTa ver e, He that ftudies ſhould cultivate his Underſtanding. See Diogenes Laertius, Lib. ix. Cap. i. with the Note 0 
Menage, who brings ſeveral Inſtances of the ſame kind. The Verſe of the Greek Poet is found in the Excerpta in Gretiu, 
Page 939. 

: The Greek is, O 5 iy Ae e trwmveis, ma Nun d SG W] gn maidas wer ue, Ton, *Ors dvds v 

1ovT aus 
1 Iſecrates's Words are, Oòs [ovgizas] ili d end Tawms Ne ,i & r mis N, C ινν uv ce, 
& J Tis Lee W ndY geovor Sent ſwiens, N d %hj“ é Moy, Y e THs tes, W als MATH wet, T5 , 
e, Y M T He Y F TEmY WwavdCer, i S on mAY xpeiriov Sei ce F. oenomuor duν]is eb, I di f 
eic & e di u, Y gun argix rv oy me windhors, i mAY agipery oy THis wppois, Y THis und eys F Lier dhe, 

Lucian's Greek is, *Qs 8 dN nv d d mt 1a Sued, i wins d H T Ci Pub pu? tr 23s 10 g,. . 

4 Tully's Latin is, Obeſt plerumgue tis, qui diſcere volunt, authoritas eorum, qui docere profitentur, definunt enim ſuum judicim 
adbibere: id habent ratum, quod ab eo, quem probant, judicatum vident. 


S Sophocl. Antigone, ver. 725. 
"Adv" dvd} a ning ces, 70 H Seeverv True Wiſdom is not ſtiff or poſitive, 
TI" al 3801 ev, x) T0 wii THvEW day. Nor thinks it a Diſgrace to be inform'd. i 
6 « A Learned Inſtitution leads aſide from right and plain Reaſon, thoſe who keep their Eyes and their Thoughts continual 
4% fix'd upon their Books.” Lucian. Conviv. —_ 
Here is a Fault in the Original that quite ſpoils the Senſe. wiz. Initium for Vitium ; and *tis ſurpriſing that Mr. Hertius 
not correct it in his Edition of 1706. Indeed all this is taken, Word for Word, out of the Are. of Thinking, Diſc. 1. and 


Author ought to have referred us to the Original where he had it. 10 
neg 


ug: 


— 


xrot 14h, 


its Supports, and can never riſe to any great At- 
5 if this Inferior be ill affected. We ae 
oblig'd therefore, as much as in us lies, to bs ſecure 

a ſound Body for our ſound Mind to lodge in; and 
rather to harden our Limbs and Conſtitution by 
long Endurance of Labour, than to ſoften or break 
their Strength by Effeminacy and Idleneſs b. Pyr- 


{/ „bus is ſaid to have made this only Requeſt to the 


Gods in his daily Devotions, Uxeirey, 10 be well in 
Degrees of Happineſs. Care is, likewiſe, to be taken 
— our bodily Force and Vigor be not weaken'd 
by Intemperance in Meat or Drink, or by unſea- 


ab e, judging this Bleſſing to contain under it all 


H nable and unneceſſary L.abours, or any other way. 


Upon this Account Gluttony, Drunkenneſs, immo- 


gerate Uſe of Women, and the like Exceſſes are to 
ve avoided. *Tis a famous + Saying of Democritus 
in Plutarch *, If the Body ſhould bring an Action of 
Damage againſt the Soul, the Soul would be ſure to be 
64%. Though to this it might be replied, that the 
SS Miſtakes of the Mind, in reference to Food, and 
RSX Plcaſure, and other Things which concern the Pre- 
ſervation of the Body, do all proceed from its yield- 
ing to the corporeal Appetites and Affections, con- 
WE trary to the Admonitions of Reaſon : So that the 
lind is never of itfelf the Cauſe of bringing the 
1 Body into a worſe Condition than ordinary. And, 
I therefore, to Democritus's Saying, on one fide, we 
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* neglect the Body 3 ſince = the Mind makes uſe of 


will oppoſe the no leſs renown'd Sentence of“ Theo- 
phraſtus on the other; The Soul (lays he) pays large 
Rent to the Body for its Dwelling. 

XV. Our Lite is given us by our great Creator, 
as a kind of Courſe or Race, in which we might 
exerciſe our Strength and Abilities by the Direction 
of Reafon : And therefore it is not to be meaſur'd 
by ſo many Times drawing Breath, but by a con- 
ſtant Succeſſion of good Actions. Every one is 
therefore to take care that he be not irdney d&&- 
apbęns 4, an uſeleſs Burden to the Earth ; unprofita- 
ble to himſelf, and troubleſome to others, ? born 
only to increaſe the Number of Mankind, and to 
devour the Proviſions of Nature, and * that he 
only lives for the ſake of his Palate ©®%. Farther, 
ſince human Induſtry commonly exerciſes itſelf one 
of theſe two Ways, either in procuring Things ne- 
ceſſary for the Preſervation of Life, or in diſcharg- 
ing the Offices of a ſocial and a civil Condition ; 
which admit of great Variety, and do not all ſuit 
alike with all Mens Capacities and Abilities f; it is 
manifeſt that every Man ought, with early Care, to 
chuſe out and undertake ſuch a Courſe of Lite as is 
honeſt, profitable, and comporting with his Parts 
and Strength. In which Choice s Men are uſually 
determin*d, either by Impulſe and Inclination of 
Genius and Fancy, or by ſome peculiar Aptneſs of 
Body or Mind, or by Condition and Quality of 
Birth, or by the Goods of Fortune, or by the Au- 


To this End it may be uſeful to read that incomparable Book, Medicina Mentis & Corporis, by Mr. Tchernhauſen. 


v Vide Diodor. Sic. I. 1. c. 45. 


© De Sanitate tuenda Add. Bacon, E. 30. 
© Ovid. de Pont. I. 1. El. 6. Mor, nobis tempus habetur iners. 


4 Homer. II. ⁊. ver. 104. 


o be Idle's to be Dead. 
Sil. Ital. I. 3. nM Meantum etenim diſtant d morte filentia wite ? 
=—_—_—A {lent Life is an untimely Grave. 


Theocrit. Idyl. 14. ome [loitiy n d ors Av 


NW. 


——— Buſineſs ſhould be ply d whilſt Age is green. Add. Ge. 1. by c. 10. 


t Vide Eſais de Morale, Vol. 3. p. 44, 202. 


s Vide Mz. Oſtervald's Cau/es of Corruption, Eng 


Ed. p. 227, &c. 


— 


F. XIV. * See Plato, (in Charmid. p. 464. Ed. Wech) Seneca, Epiſt. 14. 14. in the beginning, and Mierocles upon Pythago- 


ras's Golden Verſes, p. 153, 182. Edit. Lond. 


* Corpori vaco, cujus fulturis animus ſuſtinetur. Plin. Lib. 1. Epiſt. 9. The Author alludes to this and the following Paſſage, 


though he does not quote them; nor are they diſtinguiſh'd by the 7alick Letter. 


: Orandum eft, ut fit mens ſana, in corpore ſano, i.e. We muſt pray for a ſound Mind in a ſound Body. Jav. Sat. 10. ver. 356. 


ood Senſe. See the Letter o 


Y This, in general, includes a right Diſpoſition of the Soul, in all reſpe&s ; and, conſequently, Wiſdom and Virtue, as well as 
| M. Lenfant, in the Biblioth. German, Lib. i. Art, 7. Where, among others, he criticiſes P. 


arteron, for tranſlating the Words Mens ſana, by that of P Eſprit, (or Genius.) But this Tranſlator, in his Edition of 1714, 
has corrected this Fault, by rendering it, Pray the Gods to give you Reaſon ; which comes much nearer the Senſe of the Poet. 


4 Juvenal. Sat. 11. ver. 34- 
m— Ducce 
Noſeenda eft menſura tur 


Fools only make Attempts beyond their Skill; 
A wiſe Man's Power's the Limit of his Will. 


This Verſe does not reflect upon an Exceſs in Eating and — but upon ſuch exorbitant Expences as Men are at; not 


conſidering whether they are rich enough to bear them. For 'tis a 


Our Author more fitly refers us to Socrates's Words about Intem- 
perance, in his Memoirs collected by Xenophon, Lib. 1. Chap. 3. * rates rds about Intem 


amine themſelves, what they are capable of, and able to do. 


roverb ſignifying, That Men ought in all Things to ex- 


S Plutarch's Greek is, Qs e 7 oa gram Ti fv; 1, vardnus tn av ourluv» Sravyar. The Reſtection which our 
Author makes upon theſe Words, is not altogether proper, for Gough Briſkneſs of Spirits, and other Motions of the Body, 
have great Influence upon the Soul, there are other Paſſions purely ſpiritual, as Covetouſneſs, Sc. which are not leſs violent, 


Se 


and do much hurt to a good Conſtitution of Body. See my Treatiſe of Games, Lib. 3. Chap. 4. F. 6. and Chap. „ 


6 His Greek is, Hoa Td owpem TAG ehe F uy ls, in Plut. 


F. XV. 7 Nos numerus ſumus & fruges conſumere nati. Hor. Lib. 1. Ep. 2. ver. 27. 
Juvenal is referr'd to without Quotation, Aut guibus in 0 wvivendt cauſa palato et. Sat. 11. v. 11. 
9 Ciceron. de Nat. Deor. I 2. c. 16. Mihi enim, gui nibil agit, efſe omnino non wvidetur, i e. He that doth not ſhew himſelf 


in Action, ſeems to me to have loſt his very Being.“ But this is nothing to our Author's Purpoſe. For by theſe Words one 


of the Dialogiſts labours to prove a Providence againſt the Epicureans that denied it: for, ſays he before, To maintain that there 
eren Gods, and to deprive them of all Care and Action, is much the ſame Thing ; for he that doth not, &c. So that this Paſſage 


could not be fitly applied to the Idleneſs of Man, but by a Preacher: He might much better have quoted Ss Words, who 
lays, D That they only live truly, who are buſied in doing good; the idle Man's Life is Death. Sed multi mortales dediti 
ventri, atque ſomno, indocti, incultique vitam, ficuti peregrinantes, tranſiere, quibus profeto contra naturam corpus voluptati, 
anima oneri fuit. Eorum ego vitam, mortemque juxta exiſtimo, quoniam de utraque filetur. Verum eninwvero is demum mihi vivere, 


| atque frui anima videtur, gui aliquo negotio intentus, preclari facinoris, aut artis bone famam querit. De Bell. Catilin, c. 2. 


Maximus Tyrius, alſo, ſays, That Inaction belongs to none but a dead Man, 1 3 5 ; d A 5 8 
a 9 a „ 7 J AD, amo ſucovn m7 & av ans av TARV VERDE. 
2 5. Mr. Bruyere, alſo, has a fine Paſſage, which may perhaps agree better than all theſe Quotations of old 1 
T here are ſuch Creatures made by Go p as are called Men, who have a Soul, which is a Spirit, whoſe Life is wholly em- 
O ployed, and all their Thoughts taken up in ſawing Marble: This is very filly, and a Thing of little Worth; and there are 
others that wonder at it, but are nevertheleſs uſeleſs, and ſpend their Days in doing nothing; this is worſe than ſawing Marble.“ 


Chara#er of the M 7 | ' Pu : - 
Chap. ug 4 e Chit Chap. of Judgments, p. 450, 451. See what I have {aid in my Treatiſe of Games, Lib. 1. 
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thority of Parents, and ſometimes by the Command 
of the civil State; or, laſtly, by the Invitations of 
Opportunity, or by the Compulſion of Neceſſity. 
IJſocrates in Areopagit. gives us this Account of the 
old Athenians : Under ſo great an Inequality of For- 
tunes, they could not preſcribe to all the ſame common 
Exerciſes ; and therefore they put them in different 
Ways, according to their Circumſtances and Condition. 
The meaner Sort they engag*d in Agriculture and in 
Trading; well knowing, Toth that Idleneſs was the 
Cauſe of Poverty, and Poverty a Temptation to In- 
jury and Miſchief. So that by. removing this Foun- 
tain of Vice, they thought they ſhould prevent the Evils 
which us'd to flow from it. As for the more wealthy, 
them they compelPd to apply their Minds to Horſeman- 
ſhip, Feats of Body, Hunting, and Philoſophy : Ap- 
prebending that ſuch Employment and Amuſements muſt 
needs have this good Effeft, io make ſome excel in Vir- 
lue, and to keep others from being notorious in Vice. 
It was an Ordinance amongſt the Egyptians and In- 
dians, that every Man ſhould follow his Father's 


Trade. Diodor. Sic. I. i. c. 74. and l. xii. c. 41. 


The Reaſon of which Inſtitution is given by Jo- 
crates, in Laud. Buſir. The like Cuſtom was re- 
ceived amongſt the Peruvians, under their ancient 
Yucas ;, the Nobility alone being allow'd to improve 
themſelves by the Study of Letters. De la Vega, 
I. iv. c. 19. *Tis a true Obſervation of Xenophon, 
Cyroped. |. ii. Thoſe Perſons arrive at the greateſt 
Height and Perfection in particular Attainments, who have 
given themſelves wholly to ſome ſingle Purſuit, avoid- 
ins Multiplicity of Buſineſs and of Enquiry. As he 
ſays well in another Place, Lib. viii. 77s impeſſible 
that a Man who profeſſeth many Arts together ſhould 
excel in all. Hence it appears, that not only thoſe 
Perſons live in a State repugnant to ſound Reaſon, 
who maintain themſelves by Robbery or Villanies; 
but thoſe too, who withdraw themſelves unneceſſa- 


Mart. Hiſt. Sin. |. 1. c. 34. 

b Martial, |. 1. Epigr. 
Non eſt, crede mihi, ſapientis dicere vivam : 

Sera nimis vita eft craſtina : vive hodie. 
Horat. |. 1. Epiſt. 4. 

Inter ſpem curamque, timores inter & iras, 
Omnem crede diem tibi diluxiſſe ſupremum 3 
Grata ſuperveniet, que non ſperabitur, hora. 


Sil. Ital. Lib. 3. ver. 141. 
Brevitaſque vetat mutabilis hore 
Prolatare diem — 


Horat. Carm. i. 4. 


The ſhortneſs of our mortal Line 


Forbids a longer Thread in our Deſign. 


e Sil. Ital. ix. 376. 
Virtus futile nomen, 
Ni decus adfuerit patiendo, ubi tempora lethi 


Proxima fint. 


Ars longa vita brevis. Hip t. 


Pitæ ſumma brevis ſpem nos vetat inchoare longam. 


rily from the common Duties and Offices of Liſe 
ſuch are many of the modern Hermits and Monks, 
as well as ſome of the antient Philoſophers, By 
thoſe who chiefly fall under this Cenſure, are © 
ſturdy and able Yagrants, who abuſe the Diy; 
Name into a Trade of getting Money, and * 
Go, as it were, their Tributary. The Wickel. 
neſs of theſe Varlets is the greater, if they volung. 
rily maim or diſtort any of their Limbs, ſo as 4 
render themſelves incapable of doing the World x 
Service, though they ſhould afterwards deſire it. 
Tis a Cuſtom very remarkable amongſt the Ch 
neſe, that no Perſon of ſound Strength is Permitted 
to beg, although he be blind; ſuch unſortum 
Wretches being employ'd in turning Mills, fron 
which Service they earn their Subſiſtence “. 
Again, ſince Time runs on with ſuch ſwift St 
ſince Death ſurprizes Men fo often, when 
leaſt expect it, and is always beyond their Power to 
avoid; thence it follows, that *tis our Duty 9 
make an early Uſe of Life, not to begin too lor 
a Thread of Actions, not to lay too vaſt a Train 
of Deſigns *. We ought, likewiſe, to have the Ac. 
compts of our Life always drawn up in a Readinek 
and to harden our Minds betimes againſt the Terry 
of Dying; that, without a trembling Rluctarq, 
without repining at our Creator's Pleaſure, we may 
reſign, when he demands it, what he lent us d. 
his free Bounty, under no Terms of keeping «, 
XVI. How paſſionately every Man loves his 
own Life, and how heartily he ſtudies the Securiy 
and Preſervation of it, is evident beyond Diſput 
But it will admit of a Debate whether the bare nat. 
ral Inſtinct, which he enjoys in common with 
Beaſts, inclines him to theſe Deſires ? or wheahe 
he is not engag'd in them by ſome ſuperior Com. 
mand of the Law of Nature? For, inaſmuch à 
no one can, in a legal Senſe, ſtand oblig*d to him. 


The Future is the Tenſe of Fools. Delay 
May make To-morrow late ; be wiſe To-day. 


Whilſt Hopes, Cares, Fears, and Frets to plague you join, 
Think every Day your laſt that is to thine, MY O70 
Tis not erpecting makes a Bleſſing dear: 

An Hour's Reprieve is worth a vulgar Year. 


Time, ever on the Poſt, and on the Change, 
Forbids us to delay. — 


Virtue's but an idle Sound, 
Unleſs undaunted Honour keeps our Ground 
Againſt the laſt Attack of Fate. 


Plin. N. H. I. 7. c. 40. One Day paſſeth Judgment on another, and the laſt on all. Arrian Epictet. 1.1. c. 1. Tis dαe % 
bens, die t N ẽ,G2un mas 3 ws ages # ma dN\d7pia SmodYVovla. When my Time is come, I will be prepar'd immediatt) 
to leave the World. After what manner? Why, like a Perſon who is refloring what was lent him. Add. M. Antonin. |. 1% 
ſ. 12. and Bacon, Eſſay 2. See, alſo, Montaigne's Eſſays, Lib. 1. Chap. 19. 


— 


1 Therates's Greek is, Amrum T uv 6H Tis ans d'yew SanpiCds 8x" ojorr* Lf, dvoudros mt oft) + gi Toarmes' 403 
Ses + voiay Huy, g i %% aegotraTior Tis WI ys bestes metHlovmas, $H mis Mp Y mils im fig Th 
eidiTvs, at's N Nelas, Net rg df giag rſveutvay ms J Mu ia, Ne g Nele, dvauryirmis by TW apyl 7 xg nd! an 
ate Sey, 9 F amor duagmuany F gu, cheivay Mſvourvey. Tis 5 Blocy Ie xurmucueres, aft Te Immila} x) Ta ,u]s 
x; Te xwu ine, Y Y qiAomngiay, hre ſu e NafiCar ipwrris th TETW, w d Map , Mſrowires, wy 5 F TMR 
N Seo, upaiv es. 

* Tfcrates only ſays, that Bufiris would have no Man have more than one Trade or Profeſſion, becauſe 'tis not poſſible 1 
excel in ſeveral. Ae dec eu/Tois Tis d MN 12 were ei ego imaber* eidtis 793 f weraCaMopires ma f 50e, 
ads dd, 7 tpyr dxpiCas Toorrag, ]·˙§ 5 Gti 7 aurais eben dune ade &Eðß Ta, tis CN Ergoey amoTwnsrt%: 
_ he 42 better have joined this with what he quotes out of Xenophon's Cyroped. Lib. 2. Chap. 1. F. 8. and Libs 
Chap. 2. C. 4. 

3 l. The ob glorious and principal Work of Man is to live well. All other Things, as to reign, get Eſtates, build, Cc. 4 
« but Appendages and Helps for the more —— They are mean Souls who are buried in Buſineſs, and do not know 9 
“to diſentangle themſelves, nor to leave them, and reſume them. Montaigne's Eſays, Lib. 3. Chap. ult. Fr 

U 


8 kind 3. 


rie ſtrong enough to keep Mankind together. 
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ſuch a Law ſeems to be of no Force or Signifi- 
nh which is terminated in myſelf, which I can diſ- 
penſe with when I pleaſe, and by the Breach of which I 
do no one an Injury. Beſides, it looks like a needleſs 
thing to eſtabliſh a Law about this Point, ſince the 
anxious Tenderneſs of Self. love would beforehand 
drive us ſo foreibly on the Care of our on Safety, 
4s to render it almoſt impoſſible for us to act other- 
wiſe . If then a Man were born only for him- 
felf, we confeſs. it would be convenient that he ſhould 
be left entirely to his own Diſpoſal, and be allow*d 
to do whatever he pleas'd with himſelf. But ſince, 
by the univerſal Conſent of all wiſe Men, it is ac- 
knowledg'd that the Almighty Creator made Man 
to ſerve him, and'to ſet forth. his Glory in a more 
illuſtrious manner, by improving the good 2 
committed to his Truſt; and ſince Society, 
which a Man is ſent into the World, cannot be well 
exercisd and maintain'd, unleſs every one, as much 
as in him lies, takes care of his own Preſervation, 
(the Safety of the whole Society of Mankind being a 
thing unintelligible, if the Safety of each particular 
| Member were an indifferent Point) it manifeſtly 
appears that a Man, by throwing aſide all Care of 
his own Life, tho? he cannot properly be ſaid to 


% himſelf, yet is highly injurious boch to Al- 


mighty Go, and to the general Body of Man- 


It was not rightly inferr'd in the Argument we 
juſt now mention'd, that the Law of Nature did 
not concern itſelf with this Matter, becauſe Inſtinct 
did before drive us on the like good Reſolution. 
We ſhould rather imagine, that the Force of Inſtinct 
was ſuperadded (as an able Second) to the Dictate of 
Reaſon ; as if this Help alone could ſcarce 8 a 

or 
indeed, if we reflect on the Troubles and Miſeries 
that conſtantly wait on human Life, and ſo far out- 
| weigh that little and mean Portion of Pleaſure 3, 


Compare Art. Matth. de Crim. Prolegom. c. 3. ſ. 


Quint. Declam. 4. What Satisfaction, O wretched Mortals, can it 
« Nature allow'd it, for infinite Ages, in the unpleaſant and weariſome Re 
ures, which in this univerſal Scene of the 


« mine all our Joys, all the Pl 


which, through a perpetual Repetition, grows every 
Day more flat and languid, ſo that we muſt needs 
loath it in every Enjoyment z and if we conſider 
farther, how many Men have their Days prolong'd 
only to make them capable of more Misfortunes and 
Evils; who is there, almoſt, who would not rid 
himſelf of the Burthen of Life, as ſoon as poſſible, 
if Inſtin& did not render ir ſo light and ſo ſweet 3 
or unleſs ſo much Bitterneſs, or ſo much Terror 
were join'd to our Notion of Death? And yet who 
is there, almoſt, who would not break through the 
bare Oppoſition of Inſtinct, had not the Command 
of our Creator ſecur'd us with a much ſtronger Bar 
and Reſtraint”? Nature, ſays Quinctilian, hath 
invented this chief Device for the Preſervation of 
„% Mankind, to make us die unwillingly, thus en- 
“ abling us to bear ſo vaſt a Load of Misfortunes 
© as fall to our Share, with fome Patience and 
© Quiet.” And Socrates in Xenophon © declares it to 
be aps Jywpys mixrnue, the Ariifice of a wiſe Work- 
man, or Builder, To have implanted in Men a 
„ Deſire of producing Offspring; in Women a 
«© Defire of nurfing and bringing them up; and, in 
e all, when brought up, a vaſt Deſire of Living, 
and as great a Fear of Death.” And this laſt 


Motive is the main Security of every Man from the 


Violence of others. For how eaſy were it to kill, 


were it not ſo hard to die? Hence he preſently be- 


comes * Maſter of other Mens Lives, who hath 
once arrived at the Contempt of his own. And the 
Regard that others have to their own Safety, is the 
beſt Defence of mines, 

XVII, *Tis a Queſtion of more difficulty, whe- 
ther at all, or how far, a Man hath Power over his 
own Life, either to expoſe it to extreme Danger, or 
to conſume it by flow Means and Degrees, or, laſt- 
ly, to end it in a ſudden and violent manner ©. Ma- 
ny of the Antients allow'd a Man an abſolute Righe 
in theſe Points, and thought he might either volun- 


rove, to keep the Soul for ſo many Years ; or, if 
int of the Body ? If we diligently weigh and exa- 
World, either attract our Sight, or flatter our 


& Senſes, we ſhall find the whole Life of a Man to be no more than a oy, Day. They muſt be low and abject Minds, which 


« are not tired with this poor Circulation of Actions. So that he, who, 


Application to honeſt Arts, is able to underſtand 


« what is the Perfection of Goodneſs and true Happineſs, will think no th untimely : And thoſe who refer the Deſign of 


4 our Being chiefly to the Mind and Soul, muſt every Day be ſurfeited of Life. 


Ye expect I ſhoult now give an account how 


« many things there are in this ſhort Stage, which we ought to avoid and decline; that I ſhould ſet our Fears and our Calami- 


te ties againſt oor Jon and our Succeſs. Let us then wei 


“ tions, and on 


ue l thoſe dear Comforts for which we weary 
e account of which we complain of the Shortneſs of Life : 


the Gods with vain Peti- 
And what are they, but Vanity, Greedineſs, 


Luxury, and Luſt? And ſhall not we be aſhamed for the ſake of ſuch ſcandalous Privileges, to bear Weakneſs, Grief, and 
te tedious Diſtempers ; and even to court their Stay, when we have an Opportunity of throwing them off and eſcaping ?” 
g 


© Xenophon Apomn. I. 1, 


Y —— 


— — 


4 Add. Charron, I. 2. c. 11. n. 8. 


* See Montaigne s Eſſays, I. 2. c. 3. 


—— — 


F. XVI. * Senec. de Benef. Lib. 4. os 
cobortandus eft, quem adeo dum naſcitur trahit. 


17. Supervacuum eft enim, 


8 


— 


in quod imus, impelli : quemadmodum nemo in amorem ſui 


, . . - . * 
Tis needleſs to drive us, Whither we are going of our own accord. No one 


wants an Exhortation to be perſuaded to love himſelf, ſince he drew in that Principle with his firſt Breath. See, alſo, Xenophon's 


Memoirs of Socrates, Lib. 1. p. 423. Ed. Steph. 
* The Con of preſerving and compleatin 
we have proved, 


a Man's ſelf, proceeds directly from Self-love 


F.15. Note 1. of the foregoing Chapter, to be one of the three principal Fund 
Inſtin& alone cannot always ſo forcibly conquer our own Idleneſs and Ne Ae e 


rofitable, or hurtful, to our own Self. preſervation, as Experience teaches. 


rly enlighten'd, which 

] of all our Duties. Indeed 
ligence, as to make us know ſufficiently, what is really 
On the other ſide, tis ſometimes too fierce, and 


ometimes too blind, to leave to its Direction entirely, a thing that requires ſo much Circumſpection, as the Care of ourſelve 
and our true Intereſt does, which ought to be managed in ſuch a flere yay as not” to be rejudicial to Religion, the Rights of 


others, or the good of Society. 


3 Mr. Bayle has over and over prov'd in his Hi,. and Crit. Dictionary, 
in his Index. See, alſo, my Treatiſe 


Comforts. The places are mar 
Religion of Nature delineated, J. 5. 
+ 'Tis the Expreſſion of Seneca, 
Cina, makes Amilius ſpeak thus of Auguſtus ; 


that the Miſeries of Life are more and pore than its 
of Games, Lib. 3. Chap. 1. F. 3. and Mr. Wellafton's 


Its dico, quiſquis vitam fuam contempfit, tuæ Dominus «ft; Epit. 4. and Mt. Corneille, in his 


Whatever Care or Order thou doſt take, 
He that deſpiſes his own Life, doth make 


Himſelf Maſter of thine. 
1 A1. Scene 2. 


This Verſe is alſo found in Seneca's Tragedy, Hercul. Oe. ver. 4487. 25 
contemns all Men that contemns Death, 


Contempfit omnes ille, qui mortem frius. 
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thority of Parents, and ſometimes by the Command 
of the civil State; or, laſtly, by the Invitations of 
Opportunity, or by the Compulſion of Neceſſity. 
' Tſocrates in Areopagit. gives us this Account of the 
old Athenians : Under ſo great an Inequality of For- 
tunes, they could not preſcribe to all the ſame common 
Exerciſes z and therefore they put them in different 
Ways, according to their Circumſtances and Condition. 
The meaner Sor! they engag*d in Agriculture and in 
Trading; well knowing, both that Idleneſs was the 
Cauſe of Poverty, and Poverty a Temptation to In- 
jury and Miſchief. So that by removing this Foun- 
tain of Vice, they thought they ſhould prevent the Evils 
which ud to flow from it. As for the more wealiby, 
them they compelPd to apply their Minds to Horſeman- 
ſhip, N Body, Hunting, and Philoſophy : Ap- 
prehending that ſuch Employment and Amuſements muſt 
needs have this good Effect, to make ſome excel in Vir- 
tue, and to keep others from being notorious in Vice. 
It was an Ordinance amongſt the Egyptians and In- 
dians, that every Man ſhould follow his Father's 
Trade. Diodor. Sic. I. i. c. 74. and l. xii. c. 41. 
The Reaſon of which Inſtitution is given by Jo- 
crates, in Laud. Buſir. The like Cuſtom was re- 
ceiv'd amongſt the Peruvians, under their ancient 
Bucas; the Nobility alone being allow'd to improve 
themſelves by the Study of Letters. De la Vega, 
I. iv. c. 19. *Tis a true Obſervation of Xenophor, 
Cyroped. |. ii. Thoſe Perſons arrive at the greateſt 
Height and Perfection in particular Autainments, who have 
given themſelves wholly to ſome ſingle Purſuit, avoid- 
ins Multiplicity of Buſineſs and of Enquiry. As he 
ſays well in another Place, Lib. viii. *Tis impoſſible 
that a Man who profeſſeth many Arts together ſhould 
excel in all, Hence it appears, that not only thoſe 
Perſons live in a State repugnant to ſound Reaſon, 
who maintain themſelves by Robbery or Villanies ; 
but thoſe too, who withdraw themſelves unneceſſa- 


* Mart. Hiſt. Sin. |. 1. c. 34. 
b Martial, |. 1. Epigr. 
Non eft, crede mihi, ſapientis dicere vivam : 
Sera nimis vita 7, craſtina: vive hodie. 
Herat. I. 1. Epiſt. 4. | 
Inter ſpem curamque, timores inter & iras, 
Omnem crede diem tibi diluxiſſe ſupremum 3 
Grata ſuperveniet, que non ſperabitur, hora. 


Sil. Ital. Lib. 3. ver. 141. 
Brevitaſque vetat mutabilis hore 
Prolatare diem — 


Heorat. Carm. i. 4. 


The ſhortneſs of our mortal Line 


rily from the common Duties and Offices of Lit 
ſuch are many of the modern Hermits and Monks 
as well as ſome of the antient Philoſophers, % 
thoſe who chiefly fall under this Cenlure, are Pa 
ſturdy and able Yagrants, who abuſe the Diy; 
Name into a Trade of getting Money, and * 
GoD, as it were, their Tributary. The Wickel. 
neſs of theſe Varlets is the greater, if they volung. 
rily maim or diſtort any of their Limbs, ſo 28 ; 
render themſelves incapable of doing the World a 
Service, though they ſhould afterwards deſire i 
Tis a Cuſtom very remarkable amongſt the (; 
neſe, that no Perſon of ſound Strength is Permitted 
to beg, although he be blind; ſuch unſortungs 
Wretches being employ'd in turning Mills, 
which Service they earn their Subſiſtence “. 
Again, fince Time runs on with ſuch ſwift Steps, 
ſince Death ſurprizes Men ſo often, when th 
leaſt expect it, and is always beyond their Power 
avoid; thence it follows, that 'tis our Duty ty 
make an early * Uſe of Life, not to begin too lor 
a Thread of Actions, not to lay too vaſt a Train 
of Deligns *. We ought, likewiſe, to have the Ac. 
compts of our Life always drawn up in a Readinek 
and to harden our Minds betimes againſt the Terry 
of Dying; that, without a trembling Rluctanc, 


without repining at our Creator's Pleaſure, we may 2, 
reſign, when he demands it, what he lent us 


his free Bounty, under no Terms of keeping. 
XVI. How paſſionately every Man loves hi; 
own Life, and how heartily he ſtudies the Securiy 
and Preſervation of it, is evident beyond Diſpute 
But it will admit of a Debate whether the bare nat. 
ral Inſtinct, which he enjoys in common wih 
Beaſts, inclines him to theſe Deſires ? or whether 
he is not engag*d in them by ſome ſuperior Com- 
mand of the Law of Nature? For, inaſmuch x 
no one can, in a legal Senſe, ſtand oblig*d to him. 


Ars longa vita brevis. Hippocrat 


The Future is the Tenſe of Fools. Delay 
May make To-morrow late; be wiſe To-day. 


Whilſt Hopes, Cares, Fears, and Frets to plague you joit, 
Think every Day your laſt that is to ſhine, 

Tis not expeing makes a Bleſſing dear: 

An Hour's Reprieve is worth a vulgar Year. 


Time, ever on the Poſt, and on the Change, 
Forbids us to delay. — — 


Vite ſumma brevis ſpem nos vetat inchoare longam. 


Forbids a longer Thread in our Deſign. 


e Fil. Ital. ix. 376. 
A Iirtus futile nomen, 
Ni decus adfuerit patiendo, ubi tempora lethi 


Proxima fint. 


Virtue's but an idle Sound, 
Unleſs undaunted Honour keeps our Ground 
Againſt the laſt Attack of Fate. 


Plin. N. H. I. 7. c. 40. One Day paſſeth Judgment on another, and the laſt on all. Arrian Epictet. 1.1. c. 1. Tis a2 h. 


ons, 


Gu Dt Nh ⁰οẽoß mas 3 ws evo , ma dN\\d7pia Mονννοννανν When my Time is come, I will be prepar d immediatth 
to leave the World. After what manner ? Why, like a Perſon who is refloring what wwas lent him. Add. 


Antonin. |. 1% 


ſ. 12. and Bacon, Eſſay 2. See, alſo, Montaigne's Eſſays, Lib. 1. Chap. 19. 


_— TR 
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1 Thcrates's Greek is, "Amayres Wk n Ts ants d'yew NarpiCds £y* e l, dvoudnos mw ae} gi £200 706 443 
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x; Te Nuνlůöα, Y F pUνονντνεiνν. he ſu a IC oporrss E TETWI, W ] W 


N NαννZeus. 


* 


api co rs wſrowives, WW6] 5 F mM 


2 Iſocrates only ſays, that Bufiris would have no Man have more than one Trade or Profeſſion, becauſe 'tis not poſſible ® 


excel in ſeveral. Aci e a , Ts au Ts 
e dd F ep! dxpiCas Toorrac, W 5 6Þ 


50 beer x erp he @aegTtmagey* eidus % N wuiraC am opires Ta 65 36012 
ey Tels gen dung as 
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that he had better have joined this with what he quotes out of Xenophon's Cyroped. Lib. 2. Chap. 1. F. 8. and Lid. 


Chap. 2. F. 4- 


3 * The moſt glorious and principal Work of Man is to live well. All other Things, as to reign, get Eſtates, build, Cc 4 


« but Appendages and Helps for the more 


—— They are mean Souls who are buried in Bujineſs, and do not know bes 
eto diſentangle themſelves, nor to leave them, and reſume them.” Montaigne's Eſays, Lib. 3. Chap. ult. 


ſelf, 


E * 
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uch a Law ſeems to be of no Force or Signift- 
= which is terminated in myſelf, which I can diſ- 
penſe with when I pleaſe, and by the Breach of which I 
Jo no one an Injury. Beſides, it looks like a needleſs 
ching to eſtabliſh a Law about this Point, ſince the 
anxious Tenderneſs of Self. love would beforehand 
drive us ſo forcibly on the Care of our own Safety, 
as to render it almoſt impoſſible for us to act other- 
wiſe . If then: a Man were born only for him- 
felf, we confeſs it would be convenient that he ſhould 
be left entirely to his own Diſpoſal, and be allow'd 
to do whatever he pleas'd with himſelf. But ſince, 
by the univerſal Conſent of all wiſe Men, 1t 1s ac- 
knowledg'd that the Almighty Creator made Man 
to ſerve him, and to ſet forth his Glory in a more 
illuſtrious manner, by improving the good Things 
committed to his Truſt; and ſince Society, for 


WF which a Man is ſent into the World, cannot be well 


exercigd and maintain'd, unleſs every one, as much 
as in him lies, takes care of his own Preſervation, 
(the Safety of the whole Society of Mankind being a 
thing unintelligible, if the Safety of each particular 
Member were an indifferent Point) it manifeſtly 
appears that a Man, by throwing aſide all Care of 
his own Life, tho? he cannot properly be ſaid to 
injure himſelf, yet is highly injurious both to Al- 
mighty God, and to the general Body of Man- 
kind *, 

It was not rightly inferr'd in the Argument we 


= juſt now mention'd, that the Law of Nature did 


not concern itſelf with this Matter, becauſe Inſtinct 
did before drive us on the like good Reſolution. 
We ſhould rather imagine, that the Force of Inſtinct 
was ſuperadded (as an able Second) to the Dictate of 
Reaſon ; as if this Help alone could ſcarce make a 
Tie ſtrong enough to keep Mankind together, For 
indeed, if we reflect on the Troubles and Miſeries 
that conſtantly wait on human Life, and ſo far out- 
weigh that little and mean Portion of Pleaſure :, 


Compare Art. Marth. de Crim. Prolegom. c. 3. f. 
b Quint. Declam. 4. What Satisfaction, 
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which, through a perpetual Repetition, grows every 
Day more flat and languid, ſo that we muſt needs 
loath it in every Enjoyment 3 and if we conſider 
farther, how many Men have their Days prolong'd 
only to make them capable of more Misfortunes and 
Evils ; who is there, almoſt, who would not rid 
himſelf of the Burthen of Life, as ſoon as poſlible, 
if Inſtin& did not render it ſo light and fo ſweet ; 
or unleſs ſo much Bitterneſs, or ſo much Terror 
were join'd to our Notion of Death? And yet who 
is there, almoſt, who would not break through the 
bare Oppoſition of Inſtinct, had not the Command 
of our Creator ſecur'd us with a much ſtronger Bar 
and Reſtraint”? Nature, ſays Quinctilian, hath 
invented this chief Device for the Preſervation of 
„ Mankind, 7 make us die unwillingly, thus en- 
e abling us to bear ſo vaſt a Load of Misfortuncs 
4 as fall to our Share, with fome Patience and 
© Quiet.” And Socrates in Xenophon © declares it to 
be oe Jypuepys TEXrNue, the Ariifice of a wiſe Work- 
man, or Builder, To have implanted in Men a 
«© Deſire of producing Offspring; in Women a 
«© Defire of nurfing and bringing them up; and, in 
e all, when brought up, a vaſt Deſire of Living, 
and as great a Fear of Death.” And this laſt 
Motive is the main Security of every Man from the 
Violence of others. For how eaſy were it to kill, 
were it not ſo hard to die? Hence he preſently be- 
comes * Maſter of other Mens Lives, who hath 
once arrived at the Contempt of his own. And the 
Regard that others have to their own Safety, is the 
beſt Defence of mine 4. 

XVII. *Tis a Queſtion of more difficulty, whe- 
ther at all, or how far, a Man hath Power over his 
own Lite, either to expoſe it to extreme Danger, or 
to conſume it by ſlow Means and Degrees, or, laſt- 
ly, to end it in a ſudden and violent manner? . Ma- 
ny of the Antients allow'd a Man an abſolute Right 
in theſe Points, and thought he might either volun- 


. | 
O wretched Mortals, can it prove, to keep the Soul for ſo many Years ; or, if 


„Nature allow'd it, for infinite Ages, in the unpleaſant and weariſome Reſtraint of the Body? If we diligently weigh and exa- 
« mine all our Joys, all the Pleaſures, which in this univerſal Scene of the World, either attract our Sight, or flatter our 
j 


& Senſes, we ſhall find the whole Life of a Man to be no more than a ſingle Day. They muſt be low and a 
« are not tired with this poor Circulation of Actions. So that he, who, 5, 

« what is the Perfection of Goodneſs and true Happineſs, will think no 
* our Being chiefly to the Mind and Soul, muſt every Day be ſurfeited of Life. 


ect Minds, which 
Application to honeſt Arts, is able to underſtand 
ath untimely : And thoſe who refer the Deſign of 
Ye expect I ſhould now give an account how 


«© many things there are in this ſhort Stage, which we — to avoid and decline; that I ſhould ſet our Fears and our Calami- 


ties againſt our Jaye and our Succeſs. Let us then weig 
tions, and on the account of which we complain of the 


thoſe dear Comforts for which we weary the Gods with vain Peti- 
Shortneſs of Life : 


And what are they, but Vanity, Greedineſs, 


„Luxury, and Luſt? And ſhall not we be aſhamed for the ſake of ſuch ſcandalous Privileges, to bear Weakneſs, Grief, and 
« tedious Diſtempers ; and even to court their Stay, when we have an Opportunity of throwing them off and eſcaping ?” 


© Xenophon Apomn. I. 1. 


Ads * 


à Add. Charron, 1. 2. c. 11. n. 8. 


* See Montaigne s Eſſays, I. 2. c. 3. 


F. XVI. * Senec, de Benef. Lib. 4. Chap. 17. Super vacuum eff enim, in quod imus, 
eohortandus * guem adeo dum naſcitur trahit. Tis needleſs to drive us, 
xho 


wants an E 

Memoirs of Socrates, Lib. 1. p. 423. Ed. Steph. 
* 'T'he r of preſerving and compleatin 

we have proved, F. 15. Note 1. of the foregoing C 


a Man's ſelf, proceeds directly from Self-love 


ro 
apter, to be one of the th incipal Fund 
Inſtinct alone cannot always ſo forcibly conquer our > Idleneſs and Negl n amental Y 


— or hurtful, to our own Self. preſervation, as Experience teaches. 


— 


5 impelli : quemadmodum nemo in amorem ſui 
whither we are going of our own accord. No one 


rtation to be perſuaded to love himſelf, ſince he drew in that Principle with his firſt Breath. See, alſo, Xenophon's 


rly enlighten'd, which 
] all our Duties. Indeed 
igence, as to make us know ſufficiently, what is really 
On the other ſide, tis ſometimes too fierce, and 


ometimes too blind, to leave to its DireCtion entirely, a thing that requires ſo much Circumſpection, as the Care of ourſelves 
and our true Intereſt does, which ought to be managed in ſuch a manner, as not to be — to Religion, the Rights of 


others, or the good of Society. 


3 Mr. Bayle has over and over prov'd in his Hi,. and Crit. D;#; lr f 
Comforts, The places are marked in his Index. e, al, my Treatiſe ry 8 bog ap | — 


Religion of Nature delineated, F. 5. 


ater than its 
r. Wollaſton's 


+ 'Tis the Expreſſion of Seneca, Ita dico, quiſquis vitam ſuam contempfit, tuæ Dominus eft. Epiſt. 4. and Mr. Corneille, in his 


Cina, makes Amilius ſpeak thus of Auguſtus ; 


Whatever Care or Order thou doſt take, 
He that deſpiſes his own Life, doth make 


Himſelf Maſter of thine. 


This Verſe is alſo found in Seneca's Tragedy, 
Contempfit omnes ille, qui mortem trius. 


AF 1. Scene 2. 


Hercul. Ott. ver. 443+ 


He contemns all Men that contemns Death, 
tarily 
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tarily offer his Life as a Pledge for another's, or de- paſs'd his Days in Softneſs, and in eaſy Purc,; 
vote it freely, without any ſuch Deſign of preſer- and one may, without Fault, voluntarily 8 
ving the Life of his Friend; or whenever he grew his Life in ſome degree, upon account of * 
weary of Living, might prevent the Tardineſs of Mankind more ſignally, by ſome extraord? 
Nature and Fate. Pliny * calls the Ability to kill Services and Benefits 2. For fince we do not - 
one's felt, he moſt excellent Convenience, in the mid/# live to ourſelves, but to Go p, and to human 8, 
of ſo many Torments of Life. Whom we can by no ciety ; if either the Glory of our Creator, or 
means excuſe from flat Impiety, for daring to think Safety and Good of the genera] Community r the 
ſo abjectly * of the greateſt Gift of Heaven. It is the ſpending of our Lives, we ought, willing). * 
our Buſineſs to examine what ſeems moſt agreeable, lay them out on ſuch excellent Uſes b. * 
in this Caſe, to the Law of Nature, And here we Great, in a time of Famine at Rome, when the 86 
may take it firſt of all to be true beyond Diſpute, cer who had the care of tranſporting the Corn. 3 
that ſince Men both can and ought to apply their well as all his other Friends, intreated him not 
Pains to the Help and Service of another; and venture to Sea in ſo ſtormy a Seaſon, nobly : 
ſince ſome certain kinds of Labour, and an over- ſwered them, That I ſhould go lis neceſſary, eg 
ſtraining Earneſtneſs in any, may ſo affect the that I ſhould live. And Achilles in Homer i 
Strength and Vigor of a Man, as to make old Age his Fate was put to his Choice, preferr*d n halt 
and Death come on much ſooner, than if he had Death in the glorious Adventures of War, to Fi 


LES, : 


d Statius, Theb. X. 609. 
Felix gui tanta lucem mercede relinguet. 


Happy, who at a Price ſo noble ſells 
A fleeting Life | 


Horat. Carm. III. 2. 
Dulce & decorum eft pro patria mori. How ſweet, how glorious is the parting Breath 
Mors & fugacem per ſequitur virum, With which our injur'd Country's Peace we buy ! 
Nec parcit imbellis juvente In vain the Coward flies: whilſt ſwifter Death 
Poplitibus, timidogue tergo. Hangs on his Back, nor ſpares the quivering Thigh. 


$. XVII. * Mr. Meontaigne's Words are here remarkable: After he has alledged the Reaſons of ſuch as hold it lawful to ki 
themſelves, he goes on and ſays, Several hold, that they may not leave this Gariſon of the World without the expreſ; Com. 
« mand of him that ſent them into it; and that Go Dp hath placed us in it, not for ourſelves only, but for his own Glo and 
« the Good of others, and he is to releaſe us when he pleaſes, and not we ourſelves ; that we are not born for ourſelves, 4 for 
« our Country; and therefore the Laws call us to an account of Ourſelves, for their Intereſt, and have an Action of Murder 
« againſt us. Nay, we are in another World puniſhed as Deſerters of our Stations, as Virgil (in his Aneids, Lib. 6. ye. 


434, Ce.) ſpeaks: 


Proxima deinde tenent mæſti loca, qui ſibi lethum 
Inſontes pepertre manu, lucemſ ue pero 
Projectre animas — — 


« "Tis an Argument of much Bravery and Courage, rather to lug the Chain that clogs us, than break it. Rogulus's Con 

« js more commendable than Cato's Deſpair. T5, Indiſerction and Impatience that ens our Pace; Virtue will not _ 
„back upon any Misfortunes, it rather ſeeks out Trouble and Affliction, as its Nouriſhment. The Threatnings of Tyrant, 
« Fires, and Executioners, rather invigorate and enliven it.“ (See Horace, Lib. 4. Ode 4. ver. 55, Cc.) And Seneca's Ti. 


or Phenifſ. Act. 1. ver. 190, c. 


Rebus in adverſis facile eft contemnere vitam, | 
Fortiter ille facit, qui miſer eſſe poteſi, Mart. Lib. 11. Epigr. 57. 


« Tt is a Sign of Cowardice, and not of Courage, to caſt a Man's ſelf into the Grave, under an heavy Tombſtone, to avoid 
the Strokes of Fortune. Courage will not be beat out of its Way, or Courſe, by any Tempeſt that attends it. 


Thoſe doleful Souls in the next Rooms of Hell, 
Who, without Guilt, did ſlay themſelves, do dwell. 


Horat. Od. iii. 3. 
ora 3 If the World falls about his Ears, 


Si fractus illabatur orbis, 
Impavidam feriunt ruinæ. 


«« Moſt commonly, when we are flying from other Troubles we fall into this. By avoiding Death we ſometimes run headlong 
« to it. | 


The Ruins will not raiſe his Fears, 


Hic rogo, non furor eft, ne moriare, mori ? Mart. Lib. 2. Epigr. 80. 


« As thoſe who, for fear of a Precipice, throw themſelves headlong from it. (See Lucan. Lib. 7. ver. 103, &c. and Lacretiu, 
Lib. 3. ver. 79. &c.) Contempt of Life is ridiculous, for our Being is our All. Things which have a more noble and ex: 
« cellent Being, may flight ours; but tis againſt Nature for us to deſpiſe it ourſelves, and bring ourſelves to negle& it. 'Tis3 
« particular Diſeaſe, which no other Creature is troubled with, to hate and deſpiſe ourſelves. *Tis a like Vanity to defire o 
5 C another Thing than we are. The Conſequence of ſuch a Wiſh does not concern us ſo much, as contradict and hinder itſelt 
« He that deſires to be made an Angel, does vena, * = himſelf, he deſires nothing better; for having no Exiſtence, how ci 
<« he be ſenſible of, or rejoice at the Amendment? The Security, Indolence, Impaſſibility, and Privation of the Evils of tl» 
« Life, which we purchaſe by dying, bring no Profit to us. In vain he avoids War, that can't enjoy Peace; and in vaig be 
« flies from Pain, who has no way to get Eaſe. All Inconveniences are not ſo heavy, as to make us defirous to die to avoid 
« them; for ſince there are ſo many ſudden Changes in human Affairs, it is hard to judge when we are come to the full End 

« our Hopes. Al Things, ſays an antient Proverb, are full of Hope to a Man as long as he lives. Eſſays, Lib. 2. Chap. 


% Madam Deſtoulieres has ſome fine Verſes to this purpoſe : 


In greatneſs of Courage Men do not know But Diſgrace follows them hard, as they deſerve. 
When they are got to the Rank of the Hero's, 5 one Death they have eſcaped a thouſand. 
Thoſe Greeks and Romans who themſelves flew, ow ſweet it is to troubled Hearts to ſigh ! 


That they might make themſelves famous, It is more noble, more difficult 
What great Thing Fro they done? They're departed this Life? To bear a Misfortune, than to be delivered from it. 
Diverſe Reflex. Stanza x. Tom. !. 


2 In fine, We may obſerve winh Mr. Titius, (Ob/erv. 115.) That the Effect of theſe great Undertakings is not always fo & 
tain, that we need believe, that they thereby infallibly ſhorten their Days. Moreover, the equal Poiſe between Se//-/ovt and 
Seciableneſi, doth not conſiſt in an indiviſible Point, but contains a conſiderable Extent, Laſtly, Sociableneſs ſometimes prevail 


* 


more than Se/f-/ove, See what I have ſaid in the foregoing Chapter, 5. 15. Note 5. wn 
eng 
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void 
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[is 3 
re !0 
ſelf, 
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; home. 
1 Vl. Farther, inaſmuch as it frequently hap- 


bpens, that the Lives of many Men cannot be pre- 
—_— {--/', unleſs others expoſe themſelves, on their 
behalf, to a probable Danger of loſing their own; 
mis makes it evident, that the lawful Governor 
W may lay an Injunction on any Man in ſuch Caſes, 
not to decline the Danger, upon Pain of the ſevereſt 
= Puniſhment. And on this 7 is founded the 
Obligation of Soldiers, which we all enlarge upon 
5 net: in its proper place. Tis a noble Saying of Socrates 
in Piatos Apology, In whatever Station a Man 
d, eitber by bis own Choice, as judging it the 
, or by the Command of his Superior; in that he 
„e, reſolutely to continue, and to undergo any Danger 
ba, may aſſault bim there , reckoning neither Death 
RS any other Evil ſo grievous as Cowardice and In- 
amy. 
8 4 N or doth it ſeem at all repugnant either to nal u- 
„ Reaſon, or to the Holy Scriptures, (which com- 
mand us to /ay down our Lives for our Brethren) that, 
RR without any ſuch rigid Injunction of a Superior, a 
Man ſhould voluntarily expoſe himſelf to a Proba- 
== bilicy of loſing his Life for others; provided he 
W hath good hopes of thus procuring their Safety, 
and that they are worthy of ſo dear a Ranſom : for 


: it would be filly and ſenſeleſs, that a Man ſhould 


venture his own Life for another whom 'tis impoſſi- 

ble to preſerve ; and: that a Perſon of Worth and 
= Excellence ſhould ſacrifice himſelf for the Security 

= of an inſignificant paultry Fellow *, We conceive it 
chen to be lawful, that a Man may either give him- 
= ſclf as a Surety for another, eſpecially for an inno- 
cent and worthy Perſon, or as a Hoſtage for the 
== Safety of many, in the Caſe of Treaties ; upon pain 
of ſuffering Death, if either the accus'd Perſon doth 
not appear, or the Treaty be not obſerv'd. Tho? 
the other Party, to whom he ſtand bound on either 
of theſe accounts, cannot fairly put him to death 
upon ſuch Failure; as we ſhall elſewhere prove. 
But that thoſe vain Cuſtoms of Mens devoting them- 
ſelves out of Foolhardineſs and Oſtentation, (ſuch as 
we obſerv'd to be in uſe amongſt the Zapone/e) are 


See 2 Corinth. viii. 13, 14. I. 14. Prin. D. præſcript. ver 
AY Fuſti & Decori, p. 112, &c. 
4 Div. Inſtit. 1. 3. c. 18. 


any Argument for the contrary be drawn from L. 5. ſ. 4. D. Commodati, L. 1. ſ. 28. D. de Sando Silan. 
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longeſt Period of Age, to be paſs'd idly and inglo- 


contrary to the Law of Nature, we do not in the 
leaſt doubt. For there can be no Virtue in an Ac- 
tion where there's no Reaſon. Nor do we pretend 
to maintain, that the Law of Nature obliges a Man 
to prefer the Lives of others to his own; eſpecially 
ſuppoſing the Caſes and Circumſtances to be equal, 
For, beſides, that the common Inclination of Man- 
kind is an Argument to the contrary, we might 
alledge the Teſtimony of Witneſſes beyond all Ex- 
ception, allowing a Man to be always deareſt 40 him- 
ſelf, and Charity {till to begin at home b. 

XIX. It remains that we examine, whether or 
no a Man, at his own free Pleaſure, either when 
he grows weary of Life, or on the account of 
avoiding ſome terrible impending Evil, or ſome 
ignominious and certain Death, may haſten his 
own Fate, as a Remedy to his preſent, or to his 
fiture Misfortunes ©. On this Point we have a fa- 
mous Saying of * Plato, in Phædo, frequently men- 
tion'd with Honour and Commendation by the 
Chriſtian Writers: 6s is mv: oguga +0 pir ol d , 
de s it rum A, & NN amdSegonar. He 
are plac'd, as it were, upon the Guard, in Life; 
and a Man muſt not rid himſelf of this Charge, or 
baſely deſert his Poſt, Which Lafantius hath ex- 
preſs'd more fully in his Divine Inſtitutions * 3 As, 
ſays he, we did not come into the World upon our own 
Pleaſure or Choice, ſo neither muſt wwe quit our Station 
otherwiſe than by the Command of him who gave it us; 
who put us into this Tenement of the Body, with Or- 
ders to dwell here, till he ſhould pleaſe to remove us. 
It is worth while to hear how Plato“ deſcribes the 
Selſ-murderer, whom he hath condemn'd to a dil- 
graceful Burial : He that kills himſelf, preventing by 
Violence the Stroke of Fate, being forced to his End 
neither by the Sentence of the Fudges, nor by any inevi- 
table Chance, nor on the account of defending his Mo- 
deſty in extreme Danger; but thus unjuſtly condemning 
and executing himſelf, out of Cowardice and Unmanli- 
neſs of Spirit. Ariſtotle hath well ſeconded his Ma- 
ſter : To die, ſays he*, either to get. rid of Poverty 
or of Love, or of any other Trouble or Hardſhip, is ſo 
far from being an Act of Courage, that it rather ar- 
gues the meaneſt degree of Fear. For *tis Weakneſs to 


* Grotius ad Fonah, C. 1. ver. 12. If one Man does well in offering to die for the Preſervation of many, (as Phocion told De- 
moſthenes) how much more is he in Juſtice oblig'd to this, who Jr himſelf to be Horn 8 4. T Danger ? F 


1.6. C. de ſervit. I. 2. 1.9. de aqua pluyv. arc. Nor can 


Add. Trad. de 


e Vid. Lipfii Epiſt. Cent. 2. Ep. 22. Dr. eee. Eſſ. de Morale, Vol. 1. p.'50. 
: © Ede. L 2. e. 


2. 


Mer a xi ew, und Smnonife wer, wire Sevalev, wire 
There would be not only Folly, but 


3 runs the riſk of periſhing does not deſerve that a Man o 
im. : 


their Schoo 


very obſcure and hard to compre 
And *tis the ſame exactly which Cicero attributes to Pythagoras, 


gurative Expreſſions of Pythagoras, or others of the ſame kind; 


but, on thg contrary, commands us to preſerye it carefully. 


& 1x03 69157} mens , i) Tis «mw qaram, ars 


not rightly remember, 


A 


Creator, &c. All this is no more than to ſay, That God has not given us the Power of diſpoſi 


The Greek is, Ou dy ms tauny my, ny n uh Or Bram iD), d war «pol N, Gay In er, ws s 4, Dug, 


& 206 m1 Und mes 7 a Ps. 


at Injuſtice in it ; for the Law of Nature poſitivel ordains, That, all other Thi 
being equal, every one ſhould love himſel better than others, and prefer his own — — theirs, in a thing of ſuch —— 
Conſequence as Life is, which is the Foundation of all the Jun Things of this World. By a much fironger Reaſon, if he 


any Merit or Uſefulneſs to Society ſhould ſacrifice himſelf to fave 


Plato 2 treats here of the private Inſtructions which the Pyzhagoreans gave their Scholars, juſt admitted into 
s, and in which they diſcover the Reaſons of the moſt abſtruſe and private Doctrines of their Philoſophy. Theſe 

ſecret Inſtructions they call'd their *Anz/n]a, about which ſee Scheffer, De Not. & Conſtit. Phil. Ital. Chap. 10. 
ſays before of Philolaus, a of cam. aber Philoſopher, will not allow us to doubt, that the Reaſon which he ſets down here, as 
end, is no other than what the Pythagorears give, to prove that Self murder is not allowable. 


What Plato 


De Senec. Chap. 20. To conclude, there is no occaſion to diſ- 


— as I ſee is done 1 the Author of a Book printed in 1720. (Nic. Pragemanni Juriſpr. Nat. Senectute, F. xxiii.) about the 


ſuch as this, That Life is a th er truſted to each Man by his 
ng of our own Life at pleaſure ; 


+ De LL. I. 9. "Os dy iaury L leiyn, I 4 aun Sie & Y wor ire | ; 
di ; , HY, TT ate 89's Hig amocegwy ν,Lα, wire meas uA dinby, wire aferwd win, x 
@2VK | PEIDETETN VN MN bVAY 14.988, Wd) eu ogorng mrs y % aCis wus)arager, d e D 5 H dvardtia Ni N 
g a a . bort, Cc. See a Paſſage of Mr. Montaigre's quoted K. 17. 
— 3 you'll find an Abridgment, and a lively Repreſentation of the principal Reaſons which can Na alledged LF 
- 4 1 Pe that Self- murther is allowable, and ſome other Paſſages which our Author puts in the Margin. 
r here has — fins 14 Grotius, in what he ſays of the Fexws, upon the Credit of a Paſſage in Jaſepbus, which he did 
e my Remark on the Jur. Bel. & Pac. Lib, II, Cap. 19. $. 5. N. 1, 
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ful to be undergone 2. Grotius® hath obſerved, that 
Perſons guilty of Self-murther were excluded from 
decent Honours of Burial, both amongſt the Gen- 
tiles and the Jews. But amongſt the latter, one 
Caſe is commonly excepted, and allow'd as a juſt 
Teaſon for killing one's ſelf ; and that is , when a 
Man finds he ſhall otherwiſe be made a Reproach 
to God, and to Religion, For acknowledging 
the Power over our Lives not to be in our own 
hands, but in Gop's, they took it for granted, 
that nothing but the Will of Gop, either manifeſt 
or preſumplive, could excuſe the Deſign of anticipa- 
ting our Fate. As Inſtances of this excepted Caſe, 
they alledge the Examples of Sampſon, who choſe 
to die by his own Strength, when he * found the 
true Religion expos'd to Scorn in his Perſon and 
Misfortunes: And of Saul, who * fell on his own 
Sword, leſt he ſhould have been derided and inſulted 
over by Gop's and his Enemies; and leſt, if he 
ſhould have yielded himſelf Priſoner, the Slavery 
of his Country and Kingdom ſhould inevitably fol- 
low. For the Jews are of Opinion, that Saul re- 
cover'd his Wildom and Honour, as to the laſt Act 
of his Life; inaſmuch as after the Ghoſt of Samuel 
hal foretold his Death in the Battle, yet he refus'd 
not to engage for his Country, and for the Law of 
his GoD ; whence he merited eternal Praiſe, even 
by the Teſtimony of David ; who, likewiſe, com- 
mended ſo highly the Piety of thoſe Men, who ho- 
nour'd their Prince's Relicks with a decent Burial. 
Some extend this Exception and Allowance to 
many other Caſes which bear a Reſemblance to the 
former. And the Foundation they build upon is 
this, that as no Man can be properly bound or 
oblig'd to himſelf, ſo no Man can do an Injury to 
himſelf, when he takes away his own Life. As for 
a Man's being engag'd by the Law of Nature to 
preſerve himſelf, they ſay the Reaſon of this 1s, 


2 Sencc. Phaeni/. ver. 190. 
Non eft Virtus 
Timere vitam; ſed malis ingentibus 
Obſtare, nec ſe wertere ac retro dare. 
Martial, L. 11. Epigr. 57. 
Rebus in 4 2 facile eſt contemnere vitam; 
Fortiter ille facit qui miſer eſſe poteſt. 
Virgil aſſigns a Place in Hell to Self- murtherers: 
—— Qui fibi letham 
In ſontes peperere manus, lucemgue perofi 
Projecere animas. 
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fly, and to avoid thoſe things which are hard and pain- 


becauſe he is conſtituted and appointed by G0 
for the Maintenance of human Society, which y 
muſt not by any means forſake, like an idle Sql 
dier, who runs away from the Poſt aſſign'd him; 
Battle: And that therefore my Obligation to * 
my own Life, is not a Debt to myſelf, but to thaw 
and to“ the Community of Mankind, So that F 
that Reſpect to GoD and to Mankind be taken of 
and be remov'd, the Care of my Life is recon, 
mended to me only by Senſitive Inſtin?, which ng 
riſing to the Force of a Law, an Action rePugnary 


to it cannot be accounted ſinful, On theſe Conſide 5 EN 
rations, they think the Caſe of thoſe Perſons del 


a favourable Judgment, and, at leaſt, a kind Pi 

rather than a rigorous Cenſure, who lay viol 
Hands upon themfelves, when they ſee that + 
ſhall otherwiſe infallibly ſuffer a Death of Torty 
and Ignominy from their Enemies; ſince it canny 
be for the Intereſt of the Publick, that they mu 
needs die in ſo infamous a manner: Or elſe, whe 
they ſee ſuch an Injury likely to be offer'd to then 
which if they undergo, they ſhall be ever after ſcorr 
and derided by the reſt of Mankind. Of the forme 
ſort are thoſe who ſeeing themſelves condemn'd 9 
Death, either by cruel Enemies abroad, or bloody 
Tyrants at home, have wiltully prevented th 
Stroke ; either to avoid the Tortures and the Shams 


lolent We 


of a publick Execution, or to procure ſome Benet 


to their Friends or Families by this Expedien 
Thus Tacitus, Ann. VI. 29. giving an Account d 
ſome of the accus*d Perſons under Tiberius, who 
deſtroy'd themſelves, obſerves, that the * By 
of the Execution render d theſe As very frequen 
And that, - whereas ſuch as ſuffer*d Death in pulli 
were denied the Privilege of Burial, and had thr 
Goods confiſcated ; thoſe who died by their own Hani, 
were decently inter d, and their Laſt Wills ai 
good with full Effect; theſe Indulgences ſerving 111 
Reward for their Haſte. And here, by the way, wt 


Valour is not, to be afraid of Life, 
But bravely to reſiſt impending Woes, 
And never to ſubmit or to retire. 


Cowards in Miſery may court their Fate ; 
He's brave that dare perſiſt Unfortunate. 


— —— They 
Who prodigally throw their Souls away; 
Fools, who repining at their wretched State, 
And loathing anxious Life, ſuborn'd their Fate. 
M T. Dryer. 


Procop. Hiſt. Gotb. I. 4. To throw away our Life when there can be no Advantage, is precipitate Madneſs : And tho ſuch a blind 
Fierceneſs hath ſome vain Shadow of Cotrage, yet it will always paſs for Folly, in the / ho 99 of wife Men. Ammian. Marcellin 


I. 25. c. 4. If we confider right, it is 577 the ſame Fearfulneſs and Cowardice, to deſire Death when aue ought not, as to refa/t 
it on à proper * 43 Add. Roger de Bramin. p. 2. c. 19. Nicol. Trigan. de Regno Chine, l. 1. c. 9. Charron, I. 2. c. 11. n. 18. 
5 . 


b L. 2. ©. 19. 


— 


— — 


This Reaſon does not excuſe Self- murder at all. N that we do not any thing to diſhonour G o p on our part, t 


not our Fault, if 223 Perſons take an occaſion unjuſt 
violate the expreſs 


y to ridicule their Creator; and this does not at all authorize us? 


\ 


Prohibition both of the Natural Law and Revelation, in departing out of this Life without his Leave. | 
there be any Caſe affording a ſufficient Preſumption, that G o pp himſelf allows us to anticipate the fatal Term, we muſt ſupper. 
1. That by this we may ſhun a real and imminent Evil, which threatens either us or our Family, whoſe Advantage we arc 0 
to conſult. 2. That we have no way merited this Evil, and that it is not the Conſequence of any Crime of our own. 3. Th. 


020 


N 


the Evil itſelf be morally inevitable. 4. That we may, by ſhortening our Lives, either ſave ourſelves from ſuch an Evil, ct 
procure to our Family, or Country, ſome great Benefit, which is morally certain. It is not impoſſible, perhaps, that all theſe 
Circumſtances may combine together, but the Caſe will happen very ſeldom. The ſureſt Way, therefore, is to 45 to the ge. 


neral Rule. Beſides, it is not eaſy for a Man to form the Reſolution of Suicide, unleſs to be under the immediate 


nfluence 0! 


deep Melancholy, or wounded by ſome criminal Remorſe. The laſt is excluded by what I have laid down; and as to Mela 
choly, it is out of the Queſtion ; for the Caſe here relates to ſuch as can determine with Choice and Judgment. 


2 *T'was done rather out of Revenge againſt the Philiſtines, and Go p puniſhed him by hearing his Prayers. See Mr. Le C 


on Judges xvi. 28. zo. | 
3 See Mr. Le Clerc upon 2 Sam. i. 14. 


4 Ariflotle maintains, (Ethic. 1. 5. c. 15.) that thoſe who are guilty of their own Deaths, are more properly injurious to the 
Commonwealth than to themſelves ; and that therefore they deſerve the Ignominy commonly inflicted on their Relicks. 


S Tacitus's Words are: Nam promptas ejuſmodi Mortes, metus carnificis faciebat ; & quia damnati, publicatis bonis, fepultari 


arohibebantur ; eorum, qui de ſe flatuebant, humabantur corpora, manebant teflamenta, pretium feftinand!. 


PTL 
M4 


"7 may remark, that MartiaP's Cenſure doth not al- 


E 8 12 
n 
2 6 


nn Furey eſt, ne moriare, mori; 
——* Tis mad to die for fear of Death; 


rer, as Z/chine * hath well diſtinguiſh'd, To die is 
WE: /o {er rible, aso bear the Infamy that attends ſome 


, of Deaths. 

= x: 10 other ſort of Perſons, whoſe Death we ob- 
- RSErv'd to be fo favourably interpreted by ſome Ca- 
4% RESifts!, are thoſe Women and beautiful Boys, who 
XX Xve killd themſelves to avoid the Violation of 
it their Chaſtity *®. And in their Behalf they urge 
tis plauſible Excuſe, That being aſſaulted with ſuch 
© g Danger as they could not otherwiſe, unleſs by a 
p M.Iracle, eſcape, they might well conclude, that 
it WS thcir Almighty Sovereign and General now gave 
tem a Diſmiſſion, and that they might well pre- 
l ume on the Conſent and Leave of Mankind, to 
0 WE whom they were already loſt : It being no one's In- 
Kt WE creſt that they ſhould not anticipate their Death for 
9 bo little a time, to avoid the feeling of ſuch Tor- 
ly PRES tures and Abuſes as might, perhaps, tempt them to 


WE yield to a more grievous Sin: And inaſmuch as it 
WE {cem'd unreaſonable to condemn generous Souls to 
SE ſuch a Neceſſity, as that they muſt wait for the 
sword of Villains, who would enhance the Bitter- 
= neſs of Death, by their foul and ignominious 
Page. 
But, to leave this particular Point without ven- 
WE turing at a Determination; thus much we take to 
ve evident, that thoſe who voluntarily put an end 
to their own Lives, either as tired out with the 
many Troubles which commonly attend our mortal 
Condition; or from an Abborrence of Indignities 
and Evils, which yet would not render them diſ- 
graceful Members of human Society; or through 
Fear of ſuch Pains and Torments, as by reſolutely 
WW enduring, they might have become uſeful Examples 
to others, cannot be well clear'd of the Charge of 
—_— Sinninz againſt the Law of Nature, Sir Thomas 
More ſeems to be of another Opinion in his Utopia, 


a Orat. de fal/. Legat. 
d Vid. Paul. Diac. I. 15. & Euſeb. H. E. 1.8. c. 24, 27. 


| into Happineſs and Light. And yet ſuch an one aui 
end by the 2 Magiſtrate and Power. Compare L. z. 


Object e Terror, Lucan. L. 3. ver. 684. 


Mille modes inter, lethi mors una timori eſt, 
Qua cepere mori — 


= Eſfay, L. 1. c. 17. 
| „ : W 


© Cicero, Tuſc. Qu. I. Cato /eft the World rejoicing that he had met with an Opportunity 
evhich dwells in us, forbids us to depart without his Leave. But when Heaven preſents a fai 


now to Cato, and often to other Perſons, I dare gages that a truly wiſe Man will guit with Jay this Vale 
I not violently 5 
= bt he will go out quietly and fairly, when God is pleaſed to ru him his Enlargement ; as if his Releaſe 


6. D. de bonis eorum qui ante ſententiam. L 


Add. Quintilian, Declam. 4. Ant. Matthe : de Crim. ad 1. 48. Tit. 5. c. 1. ſ. 9. Gyot. ad Judic. c. 1 „ ds Jare At 
4 9. Curtius, L. 4. c. 16. When Fear hath once got Poſſeſſion of the 


Mors timore appetita, Death defired thro' Fear, is a Phraſe with Sueton. 
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but his Reaſons do not prevail with us to alter our 
Judgment. 

But thoſe are, on all accounts, to be exempted 
from the Crime of Self-murder, who lay violent 
Hands on themſelves, under any Diſeaſe robbing 
them of the Uſe of Reaſon, Many Perſons, like- 
wiſe, who have run into voluntary Deſtruction, 
upon an exceeding Fright and Conſternation, have, 
on that Account, been excus'd by moderate and can- 
did Judges ©. | 

It ought to be obſerv'd farther on this Head, 
that it makes no Difference whether a Man kill 
himſelf, or force others to diſpatch him. For he 
who at ſuch a Time, or on ſuch Occaſion, ought 
not to die, 1s by no means excus'd, it he makes 
ule of another's Hands to procure his Death ; 
ſince what a Man doth by another, he is ſuppos'd in 
Law to have done himſelf, and muſt therefore bear 
the Guilt or Imputation of the Fact. David was 
guilty of the Death of Uriah, tho? he got it effected 
by the Hands of the Ammonites, So were Pilate 
and the Phariſees guilty of that of our Saviour, tho? 
they did not themſelves faſten him to the Croſs, 
but order*d the Soldiers to do it. Altho' the Per- 
ſon who lends his Hands to ſuch a Service, may, 
likewiſe, bring himſelf in for a Share in the Fault. 
For this Reaſon we don't admire the Reflection 
which Florus © makes on the Deaths of Brutus and 
Caſſius ; Who, tays he, doth not wonder, that th#ſe 
wiſe and great Perſons did not employ their own Hands 
in their concluding Strokes ? Perhaps it was part of 
their Perſuaſion, that they ought not to defile themſelves 
by ſuch Attempts, but that in delivering their moſt 
holy and moſt pious Souls from the Confinement of their 
Bodies, they ſhould make uſe of their own Judgment, 
in the Intention, and of other Mens Wickedneſs in the 
Execution. For if it were unlawful for them, at that 
time, to end their Lives, it was indifferent whether 
they fell by their own, or by others Violence. But 
if it were lawful, how can any Wickedneſs or Guilt 
be imputed to the Servants who aſſiſted them? Tho? 
the Hiſtorian might, in ſome meaſure, be excus'd, 
if the ſame Cuſtom were practis'd in his Country, 
which Zſchines mentions amongſt the Grecians, 


of Dying. For that Divine Power 
r Occaſion, as formerly to Socrates, 


of Darkneſs, t 
eak the Chains of his Priſon ; for. this u? Laws T7 2 


from the Reſtraint were 


ver. 30. 
Mind, Men grow deſperate, and dread nothing but that firſt 


Amongſt a thouſand Ways of Death, they f. 
That only which in pare thay feel ee 


2 — 


Add. L. 14. ſ. 3. D. quod metus cauſa, and Montaigne's 


This is not a ſufficient Reaſon to juſtify Self. 
Conſcience, which can't blame them in that reſpect, and bea 
conveniences which may redound from ſuch a Violence. 
Divin. Lib. 2. Chap. 2. F. 76.) is a Thing which no Ma 


Thus Deianira ſpeaks in Seneca, (Here. Oct. ver. 996.) 


—Dextera flernar tua, 
Sed mente noſtra. 


* * 5 * 
1 Fo KP A 4 2 
* * 


murder, for they ought to comfort themſelves with the Teſtimon 


of their own 


r patiently the unwarrantable Cenſures of Men, and the other In- 
True Chaſtity, as Mr. Thomafias ſpeaks very well, (Inflitut. Furifpr. 


eſteemed ſo, who have been obliged to yield to a coder _ = take away by force, and 'tis without Reaſon that they are leſs 


Yours ſhall be the Hand 
And mine the Jill, I 


that 
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that if a Perſon murther'd himſelf, the Hand that 
perform'd the Deed was buried apart from the reſt 
of the Body. 

To conclude, fince we deny that a Man hath ab- 
ſolute Power over his own Life, it is plain that we 
cannot approve of thoſe Laws, which, in ſome 
Countries, either command or permit People to 
deſtroy themſelves. Such a Law Diodorus Siculus, 
L. ii. c. 57. reports to have been in force amongſt 
the Inhabitants of the Iſland Ceylan, ordaining, 


That the People ſhould live only to ſuch a 
+ Number of Years, which being expir'd, they eat a 


certain Herb that put them into their long Sleep, 


* and diſpatch'd them without the leaſt Senſe of 


Pain. Add, L. iii. Chap. 33. And thus too a- 
mongſt the Ceans, all Perſons above ſixty Years old, 


Of the juſt Defence of one's Self. 


ſupply Food for the reſt b. 


Book I 


were obliged by the Laws to poiſon themſelye, 
Though Ælian gives th; 
better Reaſon for the Practice; “ That having ,. 
* riv*dat ſuch an Age, they were conſcious to then 
*« ſelves that they were no longer able to Promotethe, 
*© Country's Intereſt by their Service growing 
* towards Stupidity and Dotage e. Procopiy; His 
Goth, L. 2. relates a Cuſtom of the Heruli, by whi 
thoſe who were weaken'd and difabled, eicher 
Diſcaſe or Age, voluntarily ſent themſelves out g 


the World: The Wives hanging themſelves at th * Pg 


Tombs of their Huſbands, if they loſt them in 3, 
manner. Elan, l. iv. C. 4. reports ſomewhat : | 
the ſame purpoſe of the Sardi, and the 25 | 
and S!rabo, Lib. ii. and Herodotus, Clio in f 
the Maſſagetæ, who may be conſulted at Leiſure: 


C HA FP. V. 
Of Se1ls-DEFENCE. 


The ConTENTS. 


1. The Defence of a Man's Self is a lawful Violence : 
11. And is ordain'd by the Law of Nature, 

111. What ſort of Defence is allow'd in a natural State: 
iv. And what ſort in Cities, 

v. Whether it is lawful againſt one that miſtakes, 

vi. The Time for ſuch Defence in a natural State. 
VII, VIII, IX. And how to be ſeitled in a Civil Slate, 
x. Of maiming any Part of the Body, 

x1, Of Chaſtity, : 


O Self preſervation, which not only the ten- 


dereſt Paſſion, but the exacteſt Reaſon re- 
commends to Mankind, belongs Self defence, or 3 
the warding off ſuch Evils or Miſchiefs as tend to 
our Hurt, when offer'd by other Men. This De- 
tence of ourſelves may be undertaken two Ways, ei- 


ther without hy4r!/i7z him who deſigns the Miſchief 


againſt us *, or elle by hurting or deſtroying him. 
As to the former Expedient, no ſenſible Man can 
queſtion, but that it is altogether lawful and blame- 
leſs. But concerning the latter, many have enter- 
tain'd a Scruple z inaſmuch as by putting it in 


a Orat. contra Cteſiphon. 
b Strabo, L. 10. Heraclia. de Polit: 
c Add. Valer. Max. Lib. 2. Chap. 6. ſ. 7, 8. 


x11, Of a Box on the Ear. 

x111. Whether a Man is bound to fly, 

xiv. Whether the Chriſtian Religion command; a. 
wiſe, 

xv. Slaughter committed in Self defence, is gui li. 

XV1. Of the Defence of our Goods. 

XVI1, XVI11. Of a Night-thief ; 

xix. Of ſuch Defence as is made by him who ha; i. 
fered the Injury. = 


Practice, we hurt or deſtroy a Man like ourſelvs, 
with whom we are oblig'd to live in a ſocial mann, 
and whoſe Death ſeems to be as great a Los o 
Mankind as our own. And beſides, becauſe a fe- 
cible Repulſe of an Aggreſſor may cauſe more di 
ſturbances and Outrages in human Society, than i 
we ſhould either decline- the Miſchief by flight, « 
patiently yield our Body to it, when an Eſcapes 
impoſſible, Yet, that the Defence of ourlers Þ 
may not only be undertaken the firſt of theſe Wars 
but * when that proves ineffectual, even with te 
Hurt of the Aſſailant, we are inform'd, as well by 


2 


Vide H. Lib. 3. Chap. 37. 


— 


— 


This was becauſe they regarded the Hand as guilty, tho' a ſimple Inſtrument, and ſo deſerv'd Puniſhment, in ſome mt 


ſure, for this Separation. 


Cuſtom among the Athenians. 


But this Puniſhment was not equal to that of the Body. To make our Author's Application juſt, in! 
Hand ſhould have been thrown in the Common-ſhore, and not interr'd. 


I own, I don't ſee very well the Reaſon tor ti 


* By the Roman Laws (according to the Principles of the Soic Philoſophy, to which the greateſt Part of the Roman Law 


were devoted) every Man had a full Power over his own Life, provided his Death caus'd no Injury to another. 
this Head, the Obſervations of M. de Byxcker/boek, Lib. iv. Cap. 4. 


See, uſu 


This is well ſtated by the Reman Lawyers; for they lay it down as a Maxim of the Law of Nations, (which we call 7/ Lau 
of Nature) Ut vim atque injuriam propulſemus: Nam jure hoc evenit, ut quod quiſeue ob tutelam corporis ſui fecerit, Jure fes 


exiſtimetur, Digeſt. Lib. 1. Tit. 1. De Juſtit. & Jure, Leg. 3. See, alſo, Li 


in prince. I. 


9. Tit. 2. Ad Leg. Aquil. Leg. 


deed, as Mr. T:tius obſerves, (Obſerv. CXX.) there may be ſome Oppoſition between the Laws of Self-love, and tlie Duties f 
Sociability, either in reſpe& to ſome Good, which can't be poſſeſſed C two Perſons at the ſame time; and, in this caſe, dc 


Love ought often to carry it; or, in reſpect of ſome Evil, which equally threatens others and ourſelves. 


Our Author, in ts 


and the next Chapter, treats of this laſt Oppoſition, which happens either by the Act of him towards whom we ought otherwie 
to obſerve the Laws of the Community, or without any Act on his part. He explains the firſt Caſe in this Chapter, and clears fte 
vther in the ———__ for the Act of the other, which produces this Oppoſition, is either malicious, or not. He treats ol &* 


firſt in this Paragraph, and will ſpeak of the other in F. 5. 


We may add this Explication here, which our Author uſes in his Abridgment of the Duties of a Man and Citizen, Lb. 
Chap. 5. F. 12. z. e. Taking good Heed that he ſhall not gain his Ends in N us; or that he may have Reaſon to fear die 


ill Succeſs of his Attempt. See, upon this Caſe of Self. defence, Mr. Wollaſton's Re 


5 We ought to obſerve this Limitation well; how unjuſt ſoever the Attempt of the Aggreſſor may be, the Community obi 
us to ſpare him, it we can do it without Prejudice to ourſelves. By this juſt Temper we may, at the ſame time, preſefse 


gion of Nature delineated, F. 6. Page 13% 
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Joment of Reaſon, as by the concurring 
2 of the learned and unlearned World. 
Tis true, Man was created for the maintaining of 
Peace with his Fellows; and all the Laws of Na- 
ture, which bear a Regard to other Men, prima- 
rily tend towards the Conſtitution and the Pre- 
ſervation of this univerſal Safety and Quiet. Yet 
Nature is not back ward in giving us an Indulgence 
to fly even to Force, when we cannot by other 
Means ſecure ourſelves from Injuries and Aſſaults. 
For the Obligation to the Exerciſe of the Laws of 
Nature, and the Offices of Peace, is mutual, and 
| binds all Men alike ; neither hath Nature given 
any Perſon ſuch a diſtinct Privilege, as that he may 
break theſe Laws at his Pleaſure towards oer, and 
the others be ſtill oblig'd to maintain the Peace to- 
wards bim. But the Duty being mutual, the Peace 
ought to be mutually obſerv'd. And, therefore, 
when another, contrary to the Laws of Peace, at- 
tempts ſuch Things againſt me, as tend to my De- 
iruction, it would be the higheſt Impudence in 
him to require me, at the ſame time, to hold his 
Perſon as ſacred and inviolate ; that is, to forego 
my own Safety, for the ſake of letting him practiſe 
his Malice with Impunity :. But, ſince in his Be- 
haviour towards me he ſhews himſelf ur/ociable, and 
ſo renders himſelf unfit to receive from me the Du- 
ties of Peace, all my Care and Concern ought to be 


Cray. V. | Of the juſt Defence of one's Self. 


181 


Law of Nature, which was inſtituted for a Man's 
Security in the World, ſhould favour fo abſurd a 
Peace, as muſt neceſſarily cauſe his preſent Deftruc- 
tion, and would, in fine, produce any Thing ſooret 
than a /ociable Lite. 

II. But now, whether a violent Selſedeſence, and 
ſuch as is join'd with the Hurt, or the Slaughter ot 
the Aſſailant, be an obliging and a neceſſary Duty, 
(as we have already ſhewn it to be a lawful and an 
allow*d Practice) is a Queſtion not ſo eaſy to be 
determin' J. In ſtating which Point we do not 
ſpeak of Soldiers, or of the GuardPhired by Tra- 
vellers, who, whilſt they defend themſelves with 
the Slaughter of the Enemies or the Robbers, at the 
ſame time protect and deliver their Country, * or 
the Men who have put themſelves under their Care. 
But we confine ourſelves to the Caſe of thoſe who 
are excited to make ſuch Defence by their own 
particular Danger. Now there are {ome who will 
have this Deſence to be ſo firict a Command, that it 
cannot be taken off, even by Citi/ Conſtitutions z 
and, conſequently, that he who ſuffers himſelf to be 
kilPd, when he might have violently reſiited, ought 
to be look'd upon as guilty of Self- murder *, Which 
is ſomething like the Cuſtom in Sparta, where the 
Ephori punitled a Man for having ſuffer'd many 
Perſons to injure him d. 

The Author of the Treatiſe, De Principiis Juſti 


how to effect my own Deliverance from his Hands 


& Decori, declares in favour of this Opinion; and 
which, if I cannot accompliſh without his Hurt, he 


the Argument he proceeds on is to this Purpoſe, 


of: may impute the Miſchief to his own Wickedneſs, Page 33. That ſince, among(t other Things, 
<p EW _ = eee, * os _= 2 nr, to = dare on 8 Man, Nature 
wiſe, all the s which we enjoy either by the ath given us all a quick Senſe of Pain, a Deſire 
1 of Sit of Nature, or by the Procurement of our own * of Revenge, together with Hands for the hurting 
& Induſtry, would have been granted us in vain, if it “ others, or the defending ourſelves ; we ma 
were unlawful for us to oppoſe thoſe in a forcible * hence infer, that theſe Gifts not being beſto ed 
FR Manner, who unjuſtly invade them. And honeſt “ on us in vain, it is the Pleaſure of Goo, that 
whe Men would be expos'd a ready Prey to Villains, if * we ſhould employ them in procuring our own 
* they were never allow'd to make uſe of Violence in “ Safety. And that, therefore, nur to uſe my 
7 ; Ws reſiſting their Attacks. So that, upon the Whole, „Hands againſt an Aſſailant, tho' to the Procure- 
7 to baniſh Self defence though purſued by Force, „ curement of his Death“, would be the ſame 
A K. would be ſo far from promoting the Peace, that it ** Thing as voluntarily to cut them off, Tho? in- 
my would rather contribute to the Ruin and Deſtruction * deed he afterwards confeſſes, Page 118. that this 
wor of Mankind. Nor is it to be imagin'd, that the Law of Self-preſervation is not of ſo ſtrict Ne- 
lers * Hor. 2. Sat. 1. ver: 44. 
Vas 8 Nec quiſquam noceat cupido mihi pacis: at ille Hurt not a peaceful Man ; but if you try 
h ts ui me commorit [ melius non tangere, clamo) My Patience far (You'd beſt keep off, I cry) 
pp 0 Flebit. You may repent your Boldneſs. 
te 3 b Plutarch in Phocion : 'O 5 Rx, 6H To e A a e [Nezgroes] un T walagiv ty nariulpO, Zn moiver Fo 
| 3s Te Nizgrcer, Y und d ws or οοοναν, dei & 5 un wanu e . ewe, 3 A Hud pave - zr Cd. g ee 
1 "yy oXeTer|t ẽ,˖,ỹt¹ varoug)aMmuas NN . x) Jerveuus. 5 5 es males. Nn dvr db wy om e,]. Ky THU T2 5 E9.m'Y d? 
x) dp2wv, £4 Jiu wi veal m aRaCairq, vj, aptrCuTreny T6 nels 3 He I) yarov. When he was cenſur'd by ſome * 
letting Nicanor, the Ambaſſador of Caſſander, enjoy his Liberty, he anſwer'd, that he did not diſtruſt the Man, nor appreken 1 
— any Danger from him: But if Things ſhould happen otherwiſe, he would be glad to let the World ſee how much — 
11 he was to receive an Injury than to offer one. his, if he look'd no farther than his own Perſon, was ſpoke with Honeſty, as 
uft, ue well as with Bravery. | But if a Man, by fuch an A of Generoſity, endangers the Safety of the State, eſpecially being himſelf in 
1 b a publick Truft, I queſtion if he does not violate that greater and more ſacred Law, his Obligation to his Country. 
Vid. Zeigler ad Grot. Lib. 1. c. 3. ſ. 3. Plutarch Lacon. Inſtitut. 
Aver 5 : — | 
e, UM \ Ri : . 0 
3 4 ights of Self-love, and the Duties of Community. The Roman Lawyers have admitted this Exception. i 7 
1, Law de ends himſelf againſt the Slave of another ; for, if the Slave was Lill, the Law oblig'd 3 33 332 
e feciſe 4 * autem (fay they) occidere intelligitur, qui nullo jure occidit. Jtague gui latronem ¶ Inſidiatorem] occiderit, non 
* 5 r l. NON 1 Inflitut. Lib. 4. Tit. 3. De Leg. Aquil. F. 2. See Mr. 
ties » 4d Legem Aquiliam, Chap. 4. p. 15, 16. 


„ * Hereodiarn, Lib. 4. c. 10. *Ous A K = 7 us { JU Mer, 5 of 7 
Col! | 53 GSH 2 lO. 4- L. 18 g A, &v4Y yall, I pamnovTu ie, N d, Gb t. MNV, 1 anole w 
; REES bt 2 oped 64 mov], x) dvd ele 470 72 PgxonuSt. In extream Danger, not = Neceſſity, R 
obligeth us rather to avenge an Injury than ſuſtain it. Since, ſhould we fall by 
pity'd as unfortunate, we ſhould be reproach'd as Cowards. 


Add. Grot. Lib. 1. c. 2. & c. 3. . 3. To whom we may apply that Saying of Seneca, (Phœniſſ. 294.) 
; Vitam tibi ipf ft negas, multis negas. 


E. Ty 
no but Reputation 
ſuch a Miſchief, at the ſame time that we are 


Lib. i By chuſing Death yourſelf you hazard the Lives of many. 

ear the þ 
n * 3 In general, no Man can releaſe hi Righ is pri 5 

: = : , is own Rights, or renounce his private Intereſts, when they are intermixed with another's 

_— _ - ill not allow us to do it. To this add the Example of Phocion alledged by our Author. See Letter b. ; | 

oblioes ig r. Velthusſen does not lay this, 'tis our Author's Comment, of 
ve Ne of 3 
Neis ceſſity, h | N 
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that if a Perſon murther'd himſelf, the Hand that 
perform'd the Deed was buried apart from the reſt 
of the Body. 

To conclude, ſince we deny that a Man hath ab- 
ſolute Power over his own Life, it is plain that we 
cannot approve of thoſe Laws, which, in ſome 
Countries, either command or permit People to 
deſtroy themſelves. Such a Law Diodorus Siculus, 
L. ii. c. 57. reports to have been in force amongſt 
the Inhabitants of the Iſland Ceylan, ordaining, 
„That the People ſhould live only to ſuch a 
** Number of Years, which being expir'd, they eat a 
«certain Herb that put them into their long Sleep, 
* and diſpatch'd them without the leaſt Senſe of 
Pain. Add. L. iii. Chap. 33. And thus too a- 
mongſt the Ceans, all Perſons above ſixty Years old, 


Of the juſt Defence of one's Self. Book l 


were obliged by the Laws to poiſon themſelyg, 
ſupply Food for the reſtb. Though #lian gives th; 
better Reaſon for the Practice; * That having .. 
* riv*d at ſuch an Age, they were conſcious to ;?.. 
** ſelves that they were no longer able to promote tha 
„ Country's Intereſt by their Service; growing 1 
* towards Stupidity and Dotage <. Procopins Hi 322008 
Goth. L. 2. relates a Cuſtom of the Heruli, by wh; . 
thoſe who were weaker'd and difabled, N 
Diſeaſe or Age, voluntarily ſent themſelves 
the World : The Wives hanging themſelves 4 
Tombs of their Huſbands, if they loſt them jn th TY | 
manner. Alian, l. iv. C. 4. reports ſomewhat . . = 
the ſame purpoſe of the Sardi, and the 25 1 
and Strabo, Lib. ii. and Herodotus, Clio in fin of = 
the Maſſagetæ, who may be conſulted at Leiſure: 
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Of Se1r-DrEFENCE. 


The ConTENTS. 


1. The Defence of a Man's Self is a lawful Violence : 
11. And is ordaind by the Law of Nature, 

111. Nhat fort of Defence is allo d in a natural State: 
iv. And what ſort in Cities, 

v. Whether it is lawful againſt one that miſtakes, 

vI. The Time for ſuch Defence in a natural State. 
VII, VIII, 1X. And how to be ſeitled in a Civil Slate, 
x. Of maiming any Part of the Body, 

x1, Of Chaſtity, ' 


O Self-preſervation, which not only the ten- 

dereſt Paſſion, but the exacteſt Reaſon re- 
commends to Mankind, belongs Self- defence, or * 
the warding off ſuch Evils or Miſchiefs as tend to 
our Hurt, when offer'd by other Men. This De- 
fence of ourſelves may be undertaken two Ways, ei- 
ther without hyr/inz him who deſigns the Miſchief 
againft us“, or elſe by hurting or deſtroying him. 
As to the former Expedient, no ſenſible Man can 
queſtion, but that it is altogether lawful and blame- 
leſs. But concerning the latter, many have enter- 
tain'd a Scruple; inafmuch as by putting it in 


a Orat. contra Cteſiphon. 


b Strabo, L. 10. Aeraclia. de Polit: Vide H. Lib. 3. Chap. 


Add. Valer. Max. Lib. 2. Chap. 6. ſ. 7, 8. 


— 


x11, Of a Box on the Ear. g 

x111. Whether a Man is bound to fly. + 

x1v. Whether the Cbriſtian Religion command; a. XX 
wiſe, _ 

xv. Slaughter committed in Self-defence, is guilil;, Wc 

xv1. Of the Defence of our Goods. 

XVI1, XVIII. Of a ee 

x ix. Of ſuch Defence as is made by him co ha; (. 
fered the Injury. ; 


Practice, we hurt or deſtroy a Man like ourſelvs, 
with whom we are oblig*d to live in a ſocial manner, 
and whoſe Death ſeems to be as great a Lok 
Mankind as our own. And beſides, becauſe a for 
cible Repulſe of an Aggreſſor may cauſe more i. 
ſturbances and Outrages in human Society, than i Re 
we ſhould either decline the Miſchief by flight, « 
patiently yield our Body to it, when an Escape 
impoſſible, Yet, that the Defence of ourlelrs 
may not only be undertaken the firſt of theſe War, 
but * when that proves ineffectual, even with te 
Hurt of the Aſſailant, we are inform'd, as well by 

tle 
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This was becauſe they regarded the Hand as guilty, tho' a ſimple Inftrument, and ſo deſerv'd Puniſhment, in ſome ma. 


ſure, for this Separation. 


But this Puniſhment was not equal to that of the Body. To make our Author's Application juſt, tt 


Hand ſhould have been thrown in the Common-ſhore, and not interr'd. I own, I don't ſee very well the Reaſon tor ti 


Cuſtom among the Athenians. 


* By the Roman Laws (according to the Principles of the Stoic Philoſophy, to which the greateſt Part of the Roman Laune 


were devoted) every Man had a full Power over his own Life, provided his Death caus'd no Injury to another. 


this Head, the Obſervations of M. de Byzcker/boek, Lib. iv. C 


See, ufo 


ap. 4. 
3 'This is well ſtated by the Reman Lawyers; for they lay it * K as a Maxim of the Law of Nations, (which we call 7/: Lan 
of Nature) Ut vim atque injuriam propulſemus: Nam jure hoc evenit, ut quod T ob tutelam corporis ſui fecerit, Jure , iſt 


exiſtimetur, Digeſt. Lib. 1. Tit. 1. De Juſtit. & Jure, Leg. 3. 


firſt in this a , and will ſpeak of the other in F. 5. 
4 We may a 


See, alſo, Li 
deed, as Mr. Titius obſerves, (Obſerv. CXX.) there may be ſome 
Sociability, either in reſpe& to ſome Good, which can't be poſſeſſe 
Love ought often to carry it; or, in reſpect of ſome Evil, which equally threatens others and ourſelves. | 
and the next Chapter, treats of this laſt Oppoſition, which happens either by the Act of him towards whom we ought other! 
to obſerve the Laws of the Community, or without any Act on his part. He explains the firſt Caſe in this Chapter, and clears fte 
other in the 1 for the Act of the other, which produces this Oppoſition, is either malicious, or not. He treats of d 


d this Explication here, which our Author uſes in his Abridgment of the Duties of a Man and Citizen, Lb.! 


. 9. Tit. 2. Ad Leg. Aquil. Leg. 4. in prirc. E 
Oppoſition between the Laws of Self-love, and tlie Duties a 
r | y two Perſons at the ſame time; and, in this caſe, Sc.. 
Our Author, in te 


Chap. 5. F. 12. . e. Taking good Heed that he ſhall not gain his Ends in — us; or that he may have Reaſon to fear die 


ill Succeſs of his Attempt. 


e, upon this Caſe of Self-defence, Mr. Wollaſton's Re 


gion of Nature delineated, F. 6. Page 13% 


5 We ought to obſerve this Limitation well; how unjuſt ſoever the Attempt of the Aggreſſor may be, the Community ob.196 1 


By this juſt Temper we may, at the ſame time, prove = 
ig 


us to ſpare him, it we can do it without Prejudice to ourſelves. 


ture, 


Joment of Reaſon, as by the concurring 
T ap of the learned and unlearned World, 


*Tis true, Man was created for the maintaining of 


Peace with his Fellows; and all the Laws of Na- 
which bear a Regard to other Men, prima- 
rily tend towards the Conſtitution and the Pre- 
ſervation of this univerſal Safety and Quiet. Yet 
Nature is not backward in giving us an Indulgence 
to fly even to Force, when we cannot by other 
Means ſecure ourſelves from Injuries and Aſſaults. 
For the Obligation to the Exerciſe of the Laws of 
Nature, and the Offices of Peace, 1s mutual, and 


| binds all Men alike 3 neither hath Nature given 


any Perſon ſuch a diſtinct Privilege, as that he may 


| break theſe Laws at his Pleaſure towards o/hers, and 


the others be ſtill oblig'd to maintain the Peace to- 
wards bim. But the Duty being mutual, the Peace 
ought to be mutually obſerv'd. And, therefore, 
when another, contrary to the Laws of Peace, at- 
tempts ſuch Things againſt me, as tend to my De- 
ſtruction, it would be the higheſt Impudence in 
him to require me, at the ſame time, to hold his 
Perſon as ſacred and inviolate; that is, to forego 
my own Safety, for the ſake of letting him practiſe 
his Malice with Impunity *. But, ſince in his Be- 
haviour towards me he ſhews himſelf ur/ociable, and 
ſo renders himſelf unfit to receive from me the Du- 
ties of Peace, all my Care and Concern ought to be 
how to effect my own Deliverance from his Hands; 
which, if I cannot accompliſh without his Hurt, he 
may impute the Miſchief to his own Wickednels, 
which put me under this Neceſſity . For, other- 
wiſe, all the Goods which we enjoy either by the 
Gift of Nature, or by the Procurement of our own 


WW Induſtry, would have been granted us in vain, if it 
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were unlawful for us to oppoſe thoſe in a forcible 
Manner, who unjuſtly invade them, And honeſt 
Men would be expos'd a ready Prey to Villains, if 


| they were never allow'd to make uſe of Violence in 
| reſiſting their Attacks. 


So that, upon the Whole, 
to baniſh Self-defence though purſued by Force, 


| would be ſo far from promoting the Peace, that it 


would rather contribute to the Ruin and Deſtruction 


of Mankind. Nor is it to be imagin'd, that the 


* Hor. 2. Sat. 1. ver: 44. 
Nec quiſquam noceat cupido mihi pacis: at ille 


5 me commorit ( melius non tangere, clamo ) 
Flebit. 


CAP. V. | Of the juſt Defence of one's Self. 


ISI 


Law of Nature, which was inſtituted for a Man's 
Security in the World, ſhould favour ſo abſurd a 
Peace, as muſt neceſſarily cauſe his preſent Deftruc- 
tion, and would, in fine, produce any Thing ſooret 
than a ſociable Lite. 

II. But now, whether a violent Sel{- defence, and 
ſuch as is join'd with the Hurt, or the Slaughter ot 
the Aſſailant, be an obliging and a neceſſary Duty, 
(as we have already ſhewn it to be a lawful and an 
allow'd Practice) is a Queſtion not ſo eaſy to be 
determin' J. In ſtating which Pojgt we do not 
ſpeak of Soldiers, or of the GuardPhired by Tra- 
vellers, who, whilſt they defend themſelves with 
the Slaughter of the Enemies or the Robbers, at the 
ſame time protect and deliver their Country, * or 
the Men who have put themſelves under their Care. 
But we confine ourſelves to the Caſe of thoſe who 
are excited to make ſuch Defence by their own * 
particular Danger. Now there are {ome who will 
have this Deſence to be fo firict a Command, that it 
cannot be taken off, even by Civti/ Conſtitutions 
and, conſequently, that he who ſuffers himſelf to be 
kilPd, when he might have violently reſiited, ought 
to be look*d upon as guilty of Self murder ©, Which 
is ſomething like the Cuſtom in Sparta, where the 
Epbori punith'd a Man for having ſuffer'd many 
Perſons to ifhjure him d. 

The Author of the Treatiſe, De Principiis Juſti 
& Decori, declares in favour of this Opinion; and 
the Argument he proceeds on is to this Purpoſe, 
Page 33. That fince, amongſt other Things, 
contributing to the Preſervation of Man, Nature 
hath given us all a quick Senſe of Pain, a Deſire 
of Revenge, together with Hands for the hurting 
others, or the defending ourſelves; we ma 
hence infer, that theſe Gifts not being beſto vd 
on us in vain, it is the Pleaſure of Goo, that 
we ſhould employ them in procuring our own 
Safety. And that, therefore, nur o uſe my 
Hands againſt an Aſſailant, tho? to the Procure- 
curement of his Death“, would be the ſame 
Thing as voluntarily to cut them off. Tho' in- 
deed he afterwards confeſſes, Page 118. that this 
Law of Self-preſervation is not of ſo ſtrict Ne- 
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Hurt not a peaceful Man ; but if you try 
My Patience far (You'd beſt keep off, I cry) 
You may repent your Boldneſs.._— 


b Plutarch in Phocion: 'O Soze, 6H# m D ® dee LN. wy N ale galv *y vant lp OO, tim mower wn 


TH Nizariets Y undi dr wry ego dbugiy Sores. ei 5 u wary emer A eel, I & Hu 
wry N ay mv owner]: doin varougnaMmuas NN h. Y Yarveuos. 5 5 is male. S O- Sm dvr bor 
aCaivq, Y aptrCvTvegr T0 mes 163 mrAbmas ber. 
etting Nicanor, the Ambaſſador of Caſſander, enjoy his Liberty, he anſwer'd, that he did not diſtruſt the Man, 
any Danger from him : But if Things ſhould happen otherwiſe, he would be | 


2 dp 20, 5% Utd wi weilcv N 
he was to receive an Injury than to offer one. 


© Vid. Zeigler ad Grot. Lib. 1. c. 3. ſ. 3. 


| 


his, if he look'd no farther tha 
well as with Bravery. But if a Man, by ſuch an Ad of Generoſity, 


a publick Truſt, I queſtion if he does not violate that greater and more ſacred Law, his Oli 


pave zur CN. Tun 5 ate 
cw E. Ks TAY Te SEQTY bg 
When he was cenſur'd by ſome for 
nor appreken 1 
lad to let the World ſee how much more willing 
n his own Perſon, was ſpoke with Honeſty, as 
endangers the Safety of the State, eſpecially being himſelf in 
ation to his Country. 


4 Plutarch Lacon. Inſtitut. 


Rights of Self-love, and the Duties of Community. The Roman Lawyers have admitted this Exce 
detends himſelf againſt the Slave of another; for, if the Slave was kill'd, the Law oblig 
full Value, Injuria autem (ſay they) occidere intelligitur, qui nullo jure occidit. 


tenetur, utique Si ALITER PERICULUM EFFUGERE NON POTEST, Juflitut. Lib. 4. Tit. 3. 
Net's excellent Treatiſe, A Legem Aquiliam, Chap. 4. p. 15, 16. 


N &v2.y rai, F winovr mined Ne, £002 
oY eg N. 


y Heredian, Lib. 4. c. 10. *Opus = LN, 
e, 3 ours 3s mow lO, x, dvarSein; | 
obligeth us rather to avenge an Injury than ſuſtain it. 
pity'd as unfortunate, we ſhould be reproach'd as Cowards. 

* Add. Grot. Lib. 1. c. 2. Ec. 


Vitam tibi 


ption, in queſtion, when a Man 
'd the Defendant to pay his Maſter the 


Laue qui latronem ¶ Inſidiatorem] occiderit, non 
De Leg. Aquil. . 2. See Mr. 


SY d Mer, i DHE, Th 
In extream Danger, not only Neceſſity, but Reputation 


Since, ſhould we fall by ſuch a Miſchief, at the ſame time that we are 
3. . 3. To whom we may apply that Say ing of Seneca, (Phœniſſ. 294.) 


/i negas, multis negas. 


16 
By chuſing Belem yourſelf you hazard the Lives of many. 


3 In general, no Man can releaſe his own Rights, or renounce his 


Who will not allow us to do it. 


To this add the Example of Phocion alledged by our Author. 
* Mr. Velthusſen does not lay this, *tis our Author's Comment. * 


private Intereſts, when they are intermixed with another's, 
See Letter b. 
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e ceſſity, but that there may ſometimes happen 
* ſuch Caſes, as ſhall either diſpenſe with a Man's 
© Obedience to it, or leave him free to do as he 
„ pleaſes,” | 

For our Parts, we think it ought principally to 
be conſider'd, whether it much concern the Intereſt 
of many; that the Perſon invaded ſhould ſurvive, 
or whether he ſeem only to live for himſelf. In 
the former Caſe we conceive, that there lies an Ob- 
ligation on a Man to ſecure his own Life by any 
poſſible Means, But in the latter Caſe we take it 
to be a ThingSof Permiſſion, or Allowance only, 
not of Command, to defend one's ſelf by the Death 
of the Aggreſſor, eſpecially if his Life would have 
been of great Service and Profit to many People ; 
and if we may probably conjeEture, that by dying 
in ſuch an Attempt, he incurs the Danger of eternal 
Damnation. For tho? the Greatneſs of a ſurpriſing 
Terror will ſcarce ſuffer one exactly to weigh the 
Merits of Perſons ; and tho' ſuch a Danger as a 
Man voluntarily throws himſelf into, and may at his 
Pleaſure get rid of, ought to find little Regard or 


' Conſideration from others, eſpecially from him who 


is the Subject of his Fury, and at whoſe Coſt he is 
thus extravagant *: Yet, that an Act from which 
ſo great Evils would be brought upon another, (as 
there would ſometimes from this violent Defence) 
ſhould be reckon'd a Matter of ſtrict Duty, and the 
Omiſſion of it a Sin, we ſee little Reaſon to allow. 
Eſpecially, ſince the old Maxim might be ſo well 


apply*d to this Caſe, that any Man may renounce his | 


own Privilege, provided he doth not thereby injure a 
third Perſon : Which Quintiilian * hath thus expreſs'd 
and illuſtrated, This, ſays he, is the Nature of all 
Benefits, that they do not impoſe a Neceſſity, but grant 
a Power. Whatever Expedient you invent to procure 
the Honour or Safety of another, loſes the Name of a 
Privilege, if you compel him to make uſe of it, Run 


Of the juſt Defence of one's Self. Book] 


over all the Inſtitutions, and all the Rights of May. 
kind, and you ſhall never obſerve that the Lam i 
fondly ſolicitous for our Good, as to extort that from t 
by which it intends only io do us a Favour, ” 

III. But, in order to a more exact Judgment c 
Self-defence, and to know by what Rule it ſhowy 
be moderated, and how far it may rightly Proceed. 
Firſt of all we ſhould examine, whether the Def, 
dant live in a State of Nature, or of civil Sov, . 
ſince the Bounds of this Practice are much harromy 
in the latter than in the former Condition, Which 
Difference not being obſerv'd by many Author 
hath been the Occaſion of their delivering far 
Things in general concerning unblameable Sefa. 
fence, as will hold true only under one Particular 
State, But now, if we firſt diſtinctly explain why 
Right we have to ſuch a Practice in a Szate of N. 
ture, it will appear with great Eaſe and Evidence 
how far, and on what Grounds this Liberty - 
limited, in Perſons living together under a civil Go. 
vernment. 

It is then a good Rule of Prudence, that a wif 
Man ought to try all other Expedients, before hs 
proceed to Arms or Violence s. For inaſmuch a 
all Combat and forcible Contention is of uncertain 
Iſſue, it would be adviſable firſt to make Experi. 
ment of ſafer Remedies and Redreſſes, &er we enter 
the Liſts, and come to a formal Engagement. 
Thus, if I can cut off the Invader's Acceſs to me, 
I am a Fool if I unneceſſarily meet him hand 9 
hand. And if I can defend myſelf with a Wall 
a Gate, tis abſurd in me to expoſe my # Breaſt t9 
my Foe, Farther, Wiſdom adviſes us to put up: 
ſmall Injury, if we can with Convenience, and 6 
rather to recede in ſome degree from our Riel, 
than by an unſeaſonable Defence, to expoſe ou: cle 
to a greater Danger: Eſpecially if that Thing u 
Concern of ours, upon which the Attempt is mad; 


a 1focrates adverſ. Callimach. Is it nat ridiculous and abſurd, that he ſhould petition you for Mercy in ſuch a Danger, as fun) 
depended on his own Will ; which he freely run into at firſt, and from which he has flill Means of being deliver'd ? 


b Liban. Declam. 1. IIC wiv 8 mt Jyaia TH My , Aaubavaur, d, hams dE S du, r 
MN It is a more worthy and more manly Way of Proceeding, not to run preſently to Arms and Violence, but to try firſt if ar 


Right may not be recover'd by fair Means. 


＋ꝙ —— 


1 Liban. Declam. 23. A ½ *« Lauder, 5x Addy, maya euToH p νν αννννjœmßs. He who, unleſs he had offer'd one Injur, 


had not ſuffer'd another, is equally the Cauſe of both. 


definit, privilegium vocari {Gs fi cogas. Coatta, fi videtur, jura percurrite, nuſquam aded pro nobis ſolicita lex eft, ut quil 


4 Terent. Eunuch. Act. 4. S. 6. Tu guod cavere pofſis, flultum admittere eft, i.e, © "Tis extreme Folly to meet a Dag 
„ which you may avoid,” | | 
ma) 


made amends for, or repair'd . Thus 
3 8 a Debt owing him from another, 
ſuppoſe to the Value of ten Pounds, would act 
more wiſe, in my Judgment, it he made up the 
Buſineſs by any kind of Compoſition, than if he en- 
W $294 in a troubleſome Suit, where the Lawyers 
 kces might exceed the main Sum which he endea- 
1 to recover *. 
„ . the ſame time it may be obſerv'd, that the 
injur'd Party doth not owe this Patience and Mo- 
dcration to the Perſon from whom he receiv'd the 
Damage ; who, as far as lay in his Power, hath 
broke off all Duties of Humanity and Commerce 
| with him; but to his own Security and Quiet. And 
| therefore if a Man provok'd by Anger or Pain 
would happen to exceed theſe Bounds, he does no 
WW Injury to the Provoker, but can only be faid to 
bave acted imprudently, or without ſufficient Tem- 
per and Diſcretion. 
But when, by the Application of theſe. moderate 
Esxpedients, I cannot fecure myſelf from the im- 
5 nding Danger, I am then to oppoſe Force with 
* Ws and am compelPd to enter the Combar. 
During which, if the injurious Party continue to 
puſh on his malicious Deſigns againſt me, and do 
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Martial. I. 7. Epig. 64- | a N 
Ab miſer & demens ! wiginti litigat annis 
uiſquam, cui vinci, Gargiliane, licet ? 
Theocr't. Idyll. 22. v. 189. . £ 
"Oriyw mu L nartf win veix ts Led y. 
Ee indar. Olymp. Od. 10. v. 47. 
1 F | Nau 5 xperconWwv d A egy. 
And m. Od. 4. v. 52. g 
* E £pdaveit was & Hetra- 
| wivaev, aply THC d ita. 


the Controverſy to the Decifion of Friends. Lucian. Eunuc 


petty Encroachment on their Liberty. See Stobæus, Serm. 19. 


about him with Scorn and Security. 


8 it: JESUS CH 


«6 


„ jtrreconcileable Animoſities between Families.“ 


* This Explication does not give us the true Meaning of CHRIS T's Words, whoſe Senſe is certain! this, 

IST would not have us to go to Law for ſmall Matters, leſt, havin 
ring upon us another. Moderation gains much and ſweetens Mens Minds, and ſooner makes an ms 0 
* nalties which the Magiſtrates inflict according to Law. The Revenge which is exerciſed by their mea 
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not declare his Sorrow and Repentance for his Fault, 
and his Willingneſs to renew the Peace, I am at 
liberty ro kill him. And although he do not di- 
rectly attack my Life, as ſuppoſe he only attempts 
to load me with a great Number of Blows, or to 
maim me by the Loſs of ſome member not vital, 
or to rob me of my Goods ; yet, ſince he hath 
once broke the Peace with me, and ſince he gives 
me no Caution or Security, that he will not from 
theſe leſſer Injuries proceed to much greater, I may, 
even in theſe Caſes, make uſe of Extremities for my 
own Deliverance. For, at the fame Inſtant, as a 
Man profeſſes himſelf my Enemy, (which he doth, 
while he injures me without ſhew of Repentance) 
he gives me, as far as*'tis in his Power to give it, 
an * infinite Liberty of proceeding againſt him. Some 
indeed there are who do not approve of this Liberty 
of reſiſting in infinitum : For (ſay they) there can be 
no natural Right of Defence, and of Reſiſtance againſt 
Injuries, but ſuch as is conjiſtent with that Order 
wich is the chief End and Deſign of a ſocial Life. 
Therefore, in reſiſting by natural Right, this Excep- 
tion is always underſtood, unleſs the ſocial Order be 
infring'd by my preſent reſiſting, # which Order 
Nature hath the firſt and chiefeſt Regard. And, if 


Would any Wretch prolong his Suit, a Score 
Of doubtful Terms, that might be caft before? 


Tis wiſe to cloſe 
A great Contention with a little Loſs. 


"Tis hard to end a quarrel with the Great, 


War is as blind as Chance: The doubtful Day 
Oft cheats the Fighter, c'er it end the Fray. 


It was very wiſe Conduct that which Jycrates reports of himſelf (de Permut.) Theſe, ſays he, were the Arts I made uſe of; never 
to offer any Damage or Treſpaſs : And, in caſe I receiv'd any Injury from others, not to make myſelf my own Redrefſer ; but to refer 
his is highly ridiculous, that Men who pretend to Philoſophy, ſhould 

engage in Suits and Quarrels ; whereas they ought to compoſe, in a friendly manner, their Differences of the greateſt 2 
Ald. I. 4, ſ. 1. D. de aliznat. jud. mut. That which Polybius (in Excerpt. Piereſc.) applies to the Achæans, 
in many other Caſes, ei hi mw aeus amniusRut th fv rome : Unleſs we had been quickly loſt, we had never been ſav'd. Se 
neca, de Ira, I. 2. c. 14. Reaſon often preſcribes Patience, when Anger calls for Revenge : And when wwe might have eſcap'd ſmaller 
Evils, we fink ourſelves into greater. Some, upon the Reſentment of one affrouting Word, have been caſt into Banifoment : They 
have incurr'd the ſevereſt Troubles, by not being able to digeſt a ſlight Injury; and been made arrant Slaves, 


nſequence. 
proves a Truth 


by their diſdaining a 


To this may be apply'd, the“ Interpretation of Math. 
offer'd by Grotius, I. 1. c. 1. {.8. Though others will have that Saying to relate to Men who are at ma Ts Be 


cannot obtain Juſtice. (Comp. Lamentat. iii. 28, 29, 30.) Whereas in a well-order'd Commonwealth e 

apply himſelf for Redreſs of Injuries to the Judge, (Levit. v. 1.) not for the ſake of Revenge, (Levit. 
1 Deſign of defending the Laws and Juſtice of his Country, and to hinder wicked Men f 

fare from their Crimes. Lyſias, Orat. contra Theomneft. I take it to be a Sign of a m 

to ſue a Man for an affronting Word. It was a Law amongſt the Cyrenians, that the 

before the Court of Juſtice, and impoſe a Fine on them, with the Addition of a Diſgrace. Arrian. Epictet. I. 1. c. 28. 

i fland as deaf as a Stone when I am abus d; what Advantage can the Slanderer reap from his 


deſpiſe Injuries is a Mark of a great and generous Mind. *'Tis one of the moſt grating Ways to be reveng'd upon a M 
ry think him worthy our Revenge. H. is truly brave and noble, who, like ſome 5, g & 0 an, 


Oppreſſion, and who 
.every one is oblig'd to 
. XIX. 17, 18.) but with a 
ow mpg _ Gain, or any Plea- 
9 rtegtous ana a mo ungenerous 1 emper, 
phori ould bring the litigious Citizen, 
Suppoſe 
Calumny Seneca de 1 25 
by ſeemi 

rincely Beaſt, can hear the puny . larliag 


1 as Mr. Le Clerc 
uffer d one Injury, we 
f Quarrels than the Pe- 
ns, is often the Cauſe of 


* Plautus Amphitr. Act. 2. Sc. 2. v. 71. 
Bacche bacchanti fi velis adverſarier, 
Ex inſand inſaniorem facies, feriet ſepius : 
Si obſequare, una reſolvas plaga. 


Martial, Epig. 64. L. 6. 8 | 
Sed miſerere tui, rapido nec perditus ore 
Fumantum na vivi tentaveris urſi. 


propoſes not directly to take away our Life, 
1 eſe are a confuſed Heap of Citations. 
gange! 4 "lk : Anti 


u a) 


What the Author ſays of a Thing which up Soy eaſily repair'd or compenſated, regards the Caſe, 


Oppo/e the raving Gypſy in her Fit, 
e'll get more Fury, and you'll get more Blows. 
Be gentle, and her conſecrated Wand 
May then excuſe you with a ſingle Stroke. 
See, alſo, Trucul. Act. 4. Scen. 2. v. 55. 


Have Pity on yourſelf, and, tho' you'r ſtout 
As Maſtiff Breed, don't take a Bear by th' Snout. 


where an unjuſt Aggreſſor 


| only ſuppoſing we reſiſt him, in defending ſomething of f. i 
we * eaſily recover another Way. Of this we Ba eat ereafter, when we come 1 of beg Value, or which 


the Defence of Property. 


10 ; - Orat. 11. Ou 8 rium, Wd v J TAGHovea d) agtot of & Carts drmm Aly & 1 00 
in an Injury not only deſerve to ſuffer the ſame, but much greater Evils.” * 272600 6697, ie. The firſt Aggreſſors 
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this Caution were not inter pos d, upon our failing to 
maintain that neceſſary and natural Order, we ſhould 


render Society itſelf unſociable *, But we do by no 
means aſſert, that this infimte Liberty of reſiſting is 
ro be actually made uſe of in all Caſes; becauſe 
ſeveral intervening Conſiderations may prevail with 
the injur'd Party not to proceed to Extremities : 
But only that the injurious Perſon cannot complain 
of hard Meaſure, though he be repelPd with the 
utmoſt Violence and Severity. The Life of Men 
would be then indeed moſt properly render'd inſocia- 
ble, if, in a natural State, any Bounds were ſet to 
the Liberty of Reſiſtance, For what an Age of 
Torments ſhould I undergo, if another Man were 
allow'd perpetually to lay me on only with mode- 
rate Blows, whoſe Malice I could not otherwiſe 
ſtop or repel, than by compaſſing his Death? Or, 
if a Neighbour were continually to infeſt me with 
Incurſions and Ravages upon my Lands and Poſſeſ- 
ſions, whilſt I could not lawfully kill him, in my 
Attempts to beat him off? For, ſince the chief 
Aim of human Sociablengſ is the Safety of every 
Perſon, we ought not to fancy in it any ſuch Laws, 
as would make every good and modeſt Man of ne- 
ceſſity miſerable, as often as any wicked Varlet 
ſhould pleaſe to violate the Law of Nature againſt 
him. And it would be highly abſurd to eſtabliſh 
Society amongſt Men on ſo deſtructive a Bottom as 
a Neceſſity of enduring Wrongs. Wherefore, he 
is to be reckon'd a fooliſh and baſe Traytor to his 
own Safety, who, whilſt an Enemy perſiſts in the 
Exerciſe of Hoſtility, vainly ſpares his Life, and 
chuſes rather to periſh than to deſtroy. For the 
Law of Nature obliges me thus far only to be mild 
and merciful towards my Enemy, as that if he ſhall 
expreſs a Sorrow for what is paſt, and an Inclina- 
tion to deſiſt from farther Injury, ſhall make Retri- 
bution for my preſent Damage, and give Security 
for his not offending hereafter, I may entirely ſpare 
and pardon him, and, renewing the Peace, may 
perform all friendly Offices towards him, as he ſhall 
towards me*. For meer Revenge, which propoſes 
no Aim but the Grief, or the Deſtruction of him 
who hath hurt us, is deteſted and diſcarded by Na- 
ture, as falling under the Vice of Cruel. Whence 
ir follows, that the Remembrance of Enmities and 
Contentions ought, as ſoon as poſſible, to be de- 
faced out of our Minds. On this Account, as we 
find the Story in Tully, the Thebans were accus'd 
in the General Dyet or Council of Greece, for ſetting 
up a Brazen Trophy of their Victory over the La- 
cedemonians; inaſmuch as i did not become one Gre- 
cian State to fix an eternal Monument of their Quarrel 


« Vid. Bæcler. ad Grot. I. 1. c. 4. ſ. 2. 


Of the juſt Defence of one's Self. 


Force, and who then only thinks of begging Party, 


Book Il 


with anol ber. For, it ſeems, the Cuſtom wa, 
raiſe their Trophies only of Wood, to prevent hes 
long and reproachful Continuance 2, 

But farther, Perſons in a natural State ma 
only repel a preſent Danger that threatens the 
but, having got rid of that Fear, may purſue hey 
Succeſs againſt the Aſſailant, till ſuch time as, una: 
ſufficient Caution given, they ſhall-think themſely 
ſecure of him for the future. Concerning whic 
Caution this is to be obſerv'd ; if a Man havi 
injur'd me, ſhall, preſently after, repenting of 
what he had done, deſire my Pardon, and offer Re 
paration of the Damage, I am then oblig*d to de 
reconciPd to him, and cannot fairly demand an 
farther Security than his Faith and Promiſe, pl 
his voluntary Repentance, and Application to me 
for Pardon, 3 are a ſufficient Argument of his frm 
Reſolution to offer me no wrong for the futur 
But he who muſt be brought to Repentance by mir 


when his Strength fails him in proſecuting his Vis. 
lences; ſuch an one is not ſafely to be truſted o 
his bare Promiſe : And, therefore, in order to ou 
farther Security, we muſt either cut off from hin 
all Power of doing miſchief, or we muſt lay (x 
Bond or Confinement on him, as ſhall hinder hin 
from appearing ever after formidable to us: Ini 
much as his Malice having been once expreſ!! 
and never rightly purg*d or amende!, hath render! 
him a juſt Object of our perpetual Suſpicion. 

IV. But that which is a lawful Practice in Ma 
living under a natural Liberty, who are to work oy 
their Safety by their own Strength, and according 
to their own Judgment, can by no means be in 
dulg'd in the Members of Civil States; and eſps 
cially in regard to their Dealings with their Felloy 
Subjects. For againſt thoſe who live under th 
ſame Government and Laws, (either perpetual), 
or only for the time being) they ought to be ſo ms 
derate in the Uſe of this violent Self-defence, as then 
only to betake themſelves to it, when the Time a 
Place will not admit of any Application to the 
Magiſtrate for his Aſſiſtance in repreſſing ſuch a 
Injury, as puts either their Life, or ſomething « 
valuable as their Life, or + ſome Good which cu 
never be repair'd, into preſent and manifeſt Du 
ger. And even in ſuch a Caſe we are, by ou 
own Strength only, to rid ourſelves of the preſen 
Miſchief, leaving both the Puniſhment, and he 
Caution for future good Behaviour, entirely to le 
Magiſtrate's Determination. Cicero * tells us, thit 
nothing is ſo contrary to Rights and Laws, as the Hin 
Force in a well-order*d Commonwealth : But then 


— 


7 It is a Rule of Heſiod s, Oper. & Dier. 1 710. 
Hy is giadmme, MN οννẽ, mut“, 
AE aw. 


2 De Inwent. I. 2. See Flor. I. 3. c. 2. in fin. 
Si æterna ſemper odia mortales agant, 
Nec cæptus unquam cedat ex animo furor, 
Sed arma felix teneat, infelix paret ; 
Nihil relinguent bellg.—— 


Nage of Arrian quoted a little lower, at 5. 19. Note 1. a N 
a _ . Al the Editions of the Original, not excepting that of 1706, there is a groſs Fault, which {poi the 
Senſe, i.e. Damnum for Bonum; but it is corrected in his Abridgment of the Duties of a Man and Citizen, Lib. 1. Chap.) 


$. 16. where this Sentence is Word for Word. 
s De L. L. Lib. 3. c. 18. Nihil eft enim exitio 
compoſita Republica, quicquam agi per vim. Pro 


expefare velit, ante injuſta pena luenda fit, quam juſta repetenda. See Mr. 


Seneca Herc. Fur. v. 362, Ec. 


us civitatibus, nibil tam contrarium juri, & legibus, nihil minus civil, pt 
ilone, C. 4. Silent enim leger inter arma, nec 1 expectari jubent, cum # | 


But if the injurious Friend the Wrong repair, 
And beg a Re- admiſſion to thy Care, 
Reject him not 


Should Men maintain immortal Hate, 
Nor quell the Fury riſing in their Breaſt ; 

But ſtill the Fortunate their dreaded Arms 

Shake, and th' Unfortunate new Force prepare, 
To try another Field ; the General War 

Would clear the World, and drive a common Spoil. 


oodt, ad Leg. Aquil. C. 4. 
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his own Obſervation in another Place, that zbeſe 
Laus are filent, when Arms appear bent againſt us; 
4 do not command us to wait for their Help and 


FProteftion, when we ſhould moſt certainly ſuffer an 


unjuſt Violence, before we could procure a juſt Re- 


oh theſe Rules and Foundations which we have 
laid, may be decided moſt of thoſe Diſputes, which 
are uſually debated in Authors, concerning the 
Mcaſure and the Moderation of unblameable Self- 
Defence. 

V. Some Men have rais'd a Doubt, whether 
ſuppoſing a Perſon aſſaults me by miſtake, without 
any evil Deſign againſt me, and intending to em- 
ploy his Force againſt another, I may, in ſuch a 
Caſe, kill him in my own Defence. For the clearing 
of which Point Grotius * lays down this Principle to 
proceed upon, That the Right of Defence doth pri- 


Emarily and abſolutely ariſe from that Favour of Na- 


ture, by which ſhe hath recommended every Man 


| moſt ſtrongly to himſelf, whence no one can refuſe 


to apply all his Endeavours for the Procurement of 
his own Safety; and not from the Injuſtice or the 
Sin of the Aggreſſor. It will, therefore, be ſuffi- 
cient to render my Defence innocent, if the Aſſailant 
have no Right to invade or to deſtroy me, and I 
lie under no Obligation of taking Death at his 
Hands, without Reluctancy or Reſiſtance. Far- 


ther, Since in the Caſe propos'd, the Love of our 
| own Perſons and Lives muſt needs gain an eaſy 
| Conqueſt over all other Conſiderations, it is im- 


poſſible but that a Man who finds himſelf expos'd 
to equal Danger with another, muſt, if he follow 


Nature, give his own Deliverance the Preference in 


his Regard : And, ſince ſuch a Danger as we are 


| ſpeaking of is brought on me without deſerving it, 


my Fact is, for that Reaſon, the leſs odious, if I 


turn the Miſchief on the Author. All this bei 

taken for granted, *twill be very eaſy to decide all 
| thoſe Particulars and Caſes, which may happen 
about the Point in hand. As ſuppoſe a Madman, 
or a Perſon walking in his Sleep, and affrighted 


with ſome terrible Dream, ſhould make an Attempt 
upon my Life; inaſmuch as he hath no Right of 
aſſaulting me, and I have good Reaſon to prize 
myſelf above all Things, it doth, by no means, ap- 
pear why I ſhould prefer his Safety to my own, 
But here it muſt neceſſarily be ſuppos'd, that I 
could not decline the threaten'd Danger any other 
way: Which is not ſo ſcrupulouſly to be obſerv'd, 
when a Man attacks me upon a Grudge, or upon a 
manifeſt ill Deſign. The ſame Deciſion will hold, 
in caſe a Soldier, fighting with good Intentions, 
aſſaults me, whom he miſtakes for one of his Ene- 
mies. For if even an Enemy had a Right of re- 
ſiſting him, there's no reaſon why I, who am in 
no ſuch State of Oppoſition, ſhould patiently run 
upon his Sword : But he ought to impute it to his 
own Folly and Heedleſneſs, that he thus drives a 
Friend on the Neceſſity of an hottile Act; fince he 
ought to have known againſt whom his Force was 
to be employ'd, The ſame is to be ſaid, when a 

rivate Man, lying in wait for one with whom he 
bath a particular Quarrel, ſets upon me, inſtead of 
him, by miſtake . For why ſhould I, upon ac- 
count of the Aggreſſor's Blunder, be brought under 
a harder Condition than that other Man, whom 
perhaps he had ſome Reaſon to hate? Such an Aſ- 
failant is indeed by the Cornelian Law of Rome 
guilty of Murder. For though there was an Error 
in the Perſon, yet there was no Error in the De- 
ſign 3 but the Will and the Attempt of committing 
Murder were both manifeſtly declar'd b. 

VI. To render the Defence of ourſelves entircly 
innocent, it is commonly thought a neceſſary Con- 
dition, that, as it were, in the very Point of ſeizing 
us: And that no Suſpicion or Fear, whilſt yet un- 
certain, is ſufficient to juſtify our aſſaulting another. 
But this Aſſertion too will prove very unacurate, 
unleſs we relieve it with our Diſtinction between a 
Natural and a Civil State, For as in neither Caſe 
the Point of Danger, which theſe Men ſpeak of, 
cannot be underſtood without ſome Latitude, fo is it 
moſt certain, that Perſons plac'd under a Natura! 


a L.2.c.1.f.2. Add, Gell. I. 4. e. 14. Quintillan Declam. 13. Tas on this Account we receiv'd Laws and Ma iftrates 
from the Inſtitution 2. our Anceſtors :; that no Man might be the Redreſſer of his own Grievances : And left, if private Revenge 


ud purſue every Crime, there ſhould be a conſtant Succeſſion o 
4 Add. L. 18. ſ. 3. D. de Injuriis, & Gl. in Spar /. Zl 


Injuries, and all Parties prove alike guilty. 


I. 14. D. ad L. Cornel. de Sicar. 


V. * We ought to obſerve theſe two Conditions, for * 
15 


es no mention of, as that of a Perſon being aſſaulted by 
ment: I ſuppoſe, that he who defends bimſelß 


11 — 


them depends the Deciſion of ſome Caſes which our Author 


Prince. hat we are to think of it, is this, in my judg- 
reſolves to free himſelf of the unjuſt Aggreſſor, by killing him, otherwiſe he 


had better ſuffer himſelf to be kill'd than come under the Hand of the Executioner, and ſuffer cruel Torments. This 
being premis'd, the Prince who would kill me, does it either maliciouſly, and with Deliberation, or elſe in a Paſſion, which 
he can't govern. In the firſt Caſe, I may as lawfully defend myſelf againſt him as againſt my Equal. See my Comment on the 
Abridgment of the Duties of a Man and Citizen, L. 1. c. 5. F. 10. In the latter Caſe, I ought to ſpare him, and rather ſa- 
crifice my own Life than take awa his, provided that he did not, by his own Fault, put himſelf into a Condition in which he 
could not command himſelf ; for if a Prince, knowing himſelf ſubje& to ſuch violent Tranſports of Anger, and Lion-like Fury, 
yu himſelf up to his Temper, without any Reſtraint, and takes no Care to avoid Provocations, at leaſt in certain Circurn. 


ces, and to keep himſelf rom Drink, he deſerves to be had in no Re 
againſt him, as if he acted in cold Blood. He had a Deſign to hurt us, if 


ard, and we have as much Right to defend ourſelves 
not formally, yet interpretatively, at leaſt, and the 


Intereſt of a Society is ſo far from requiring us to ſuffer ourſelves to be {lain by ſuch a $ 7 ; 
e , y luch a Sovereign, that it ought itſelf to fear him. 
The Conſideration of their Character — no more than that we ſhould carefully ſhun che leaſt Occaſion of being 5 


expos d to the Neceſſity of Self-defence ; a Caution we are no way oblig'd 


to with regard to ſimple particulars. After all, there 


is nothing more eaſy for Princes, provided they be but honeſt Men, than to keep themſelves from ſuch Extravagances. And Men 


will always find enough of Maſters. If Society loſes by the Chan 


ge, it, alſo, gets ſometimes by it, and perhaps it would be 


better for it, if Men would not allow Princes ſo great a Liberty to ſatisfy their Paſſions, and if their Succeſſors had before 


their Eyes ſome ſad Examples of that unh F 
Things lawful for them, hat I have ſaid. will, by 
and his inferior Magiſtrates, for whom, doubtleſs, 


himſelf, I ſhall ö ſomething, F. 14. Note lt. of the Caſe 


feſſor at Hall in 


which their Predeceſſors had brought upon themſelves by thinking all 
a much ſtronger Reaſon, have place in reſpe& to the Miniſters of a Prince, 
there is much leſs Regard to be had than to the Perſon of the Sovereign 
ung, {t. 0 » Where the unjuſt Aggreſſor is a Father. Mr. Gundling, Pro- 
axony, maintains the Affirmative in both theſe Caſes, without admitting any Diſtinction, according to the Ri- 


Sor of the Law. See his Jus Nat. & Gent. Cap. x. $.9. Edit. 1728. 
2 See = Remark upon Grotius de Jure Bel. & Pac. Lib. II. — I. F. 3. Note 2. 


3 The 


full D 1 Law, which is treated of in the Digeft Lib. 48. Tit. 8. puniſhed Murders committed deſignedly, and with 


wh th li 
— — Deſign. _ o- —_— Law puniſhed 


urder.committed thro' ſome Imprudence and Fault, tho \m 
vode. ad Leg. Aquil. Chap. 4, 5. f ault, tho" very ſmall, and 
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\ compoſita Republica, quicquam agi per vim. Pro 
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with anoth:r, For, it ſeems, the Cuſtom Was 
raiſe their Trophies only of Wood, to prevent hes 
long and reproachful Continuance 2, 

But farther, Perſons in a natural State may 
only repel a preſent Danger that threatens them 
but, having got rid of that Fear, may purſue ther 
Succeſs againſt the Aſſailant, till ſuch time as, u F 


this Caution were not inter posd, upon our failing to 
maintain that neceſſary and natural Order, we ſhould 
render Society itſelf unſociable :. But we do by no 
means aſſert, that this infinite Liberty of reſiſting is 
to be actually made uſe of in all Caſes ; becauſe 
ſeveral intervening Conſiderations may prevail with 
the injur'd Party not to proceed to Extremities : 
But only that the injurious Perſon cannot complain 
of hard Meaſure, though he be repelPd with the 
utmoſt Violence and Severity. The Life of Men 
would be then indeed moſt properly render'd inſocia- 
ble, if, in a natural State, any Bounds were ſet to 
the Liberty of Reſiſtance, For what an Age of 
Torments ſhould I undergo, if another Man were 
allow'd perpetually to lay me on only with mode- 
rate Blows, whoſe Malice I could not otherwiſe 
ſtop or repel, than by compaſſing his Death? Or, 
if a Neighbour were continually to infeſt me with 
Incurſions and Ravages upon my Lands and Poſſeſ- 
ſions, whilſt I could not lawfully kill him, in my 
Attempts to beat him off? For, ſince the chief 
Aim of human Sociablen;/5 is the Safety of every 
Perſon, we ought not to fancy in it any ſuch Laws, 
as would make every good and modeſt Man of ne- 
ceſſity miſerable, as often as any wicked Varlet 
ſhould pleaſe to violate the Law of Nature againſt 
him. And it would be highly abſurd to eſtabliſh 
Society amongſt Men on fo deſtructive a Bottom as 
a Neceſſity of enduring Wrongs. Wherefore, he 
is to be reckon'd a fooliſh and baſe Traytor to his 
own Safety, who, whilſt an Enemy perſiſts in the 
Exerciſe of Hoſtility, vainly ſpares his Liſe, and 
chuſes rather to periſh than to deſtroy. For the 
Law of Nature obliges me thus far only to be mild 
and merciful towards my Enemy, as that if he ſhall 
expreſs a Sorrow for what is paſt, and an Inclina- 
tion to deſiſt from farther Injury, ſhall make Retri- 
bution for my preſent Damage, and give Security 
for his not offending hereafter, I may entirely ſpare 
and pardon him, and, renewing the Peace, may 
perform all friendly Offices towards him, as he ſhall 
towards me. For meer Revenge, which propoſes 
no Aim but the Grief, or the Deſtruction of him 
who hath hurt us, is deteſted and diſcarded by Na- 
ture, as falling under the Vice of Cruelty. Whence 
it follows, that the Remembrance of Enmities and 
Contentions ought, as ſoon as poſſible, to be de- 
faced out of our Minds. On this Account, as we 
find the Story in Tully, the Thebans were accus'd 
in the General Dyet or Council of Greece, for ſetting 
up a Brazen Trophy of their Victory over the La- 
cedemonians 3 inaſmuch as 7 did not become one Gre- 
cian State to fix an eternal Monument of their Quarrel 


« Vid. Bacler. ad Grot. I. 1. c. 4. ſ. 2. 


ſufficient Caution given, they 


ſecure of him for the future. 
Caution this is to be obſerv'd; if a Man havin 


injur'd me, ſhall, preſently after, repenting d 


Book Il 


ſhall think themſelyg 


Concerning Which 


what he had done, deſire my Pardon, and offer . 
paration of the Damage, I am then oblig'd to he 
reconcil*d to him, and cannot fairly demand an 
farther Security than his Faith and Promiſe, Pot 
his voluntary Repentance, and Application to me 
for Pardon, are a ſufficient Argument of his firm 
Reſolution to offer me no wrong for the futur 
But he who muſt be brought to Repentance by maj 
Force, and who then only thinks of begging Party 
when his Strength fails him in proſecuting his Vi. 
lences 3 ſuch an one is not ſafely to be truſted o 
his bare Promiſe : And, therefore, in order to oy 
farther Security, we mult either cut off from hin 
all Power of doing miſchief, or we muſt lay ſock 


Bond or Confinement on him, as ſhall hinder hin 
from appearing ever after formidable to us: Im. rb 


much as his Malice having been once expreſ?! 


and never rightly purg'd or amende!, hath rendett 


him a juſt Object of our perpetual Suſpicion. 
IV. But that which is a lawful Practice in Ma 
living under a natural Liberty, who are to work oy 
their Safety by their own Strength, and according 
to their own Judgment, can by no means be h. 
dulg'd in the Members of Civil States; and eh: 
cially in regard to their Dealings with their Fellox 
Subjects. For againſt thoſe who live under th 
ſame Government and Laws, (either perpetualh, 
or only for the time being) they ought to be fo mo- 
derate in the Uſe of this violent Self- defence, as then 
only to betake themſelves to it, when the Time an 
Place will not admit of any Application to the 
Magiſirate for his Aſſiſtance in repreſſing ſuch a 
Injury, as puts either their Life, or ſomething u 
valuable as their Life, or + ſome Good which c 
never be repair'd, into preſent and manifeſt Dun 
ger. And even in ſuch a Caſe we are, by ou 
own Strength only, to rid ourſelves of the preſet 
Miſchief, leaving both the Puniſhment, and tht 
Caution for future good Behaviour, entirely to tit 


Magiſtrate's Determination. 


Cicero * tells us, thit 


nothing ts ſo contrary to Rights and Laws, as the Hi 
Force in a well-order*d Commonwealth : But then 'ts 


— — 


7 It is a Rule of Hæſod s, Oper. & Dier. I. 1. v. 7 10. 
Hy ts g , dH d" eowyn mengiy, 
Atta. | 


2 De Invent. 1. 2. See Flor. 1.3. c. 2. in fin. Seneca Here. 


Si æterna ſemper odia mortales agant, 
Nec cæptus unquam cedat ex animo furor, 

Sed arma felix teneat, infelix paret ; 

Nihil relinguent bellg.——— 


n Nage of Arrian quoted a little lower, at 5. 19. Note 1. 
Sers Faſinge of oy? ting that of 1706, there is a groſs Fault, which {poi tae 


4 Some Good. In all the Editions of the Original, not excep 


But if the injurious Friend the Wrong repair, 
And beg a Re-admiſſion to thy Care, 


Reje& him not 
Far. v. 362, Cc. 


Should Men maintain immortal Hate, 
Nor quell the Fury riſing in their Breaſt; 
But ſtill the Fortunate their dreaded Arms 
Shake, and th' Unfortunate new Force prepare, 
To try another Field ; the General War 
Would clear the World, and drive a common Spoil. 


Senſe, i.e. Damnum for Bonum; but it is corrected in his Abridgment of the Duties of a Man and Citizen, Lib. 1. Chap. j 


16. where this Sentence is Word for Word. 


, s De L. L. Lib. 3. c. 18. Nihil eft enim 22 civitatibus, nibil tam contrarium j uri, & legibus, nibil minus civile, gr 
expectari jubent, cam #: | 


expeFare velit, ante injuſta pena luenda 


ilone, c. 4. Silent enim leges inter arma, nec 7 
fit, quam juſta repetenda. See Mr. Noodt, ad Leg. Aquil. 


C. 4. 


his 


Lis own Obſervation in another Place, that /beſe 
T,:ws are filent, when Arms appear bent againſt us 3 
-\l ni do not command us to wait for their Help and 
eon, wh we Should moſt certainly ſuffer an 
„il. Violence, before we could procure a juſt Re- 
reſs. 
q 57 cheſe Rules and Foundations which we have 
laid, may be decided moſt of thoſe Diſputes, which 
are uſually debated in Authors, concerning the 
M-aſure and the Moderation of unblameable Self- 
Defence. 

V. Some Men have rais'd a Doubt, whether 
ST ſuppoſing a Perſon aſſaults me by miſtake, without 
ST any evil Deſign againſt me, and intending to em- 
= ploy his Force againſt another, I may, in ſuch a 
Cate, kill him in my own Defence. For the clearing 
of which Point Grotius * lays down this Principle to 
proceed upon, That the Right of Defence doth pri- 
marily and abſolutely ariſe from that Favour of Na- 
ture, by which ſhe hath recommended every Man 
| moſt ſtrongly to himſelf, whence no one can refuſe 
to apply all his Endeavours for the Procurement of 
his own Safety; and not from the Injuſtice or the 
Sin of the Aggreſſor. It will, therefore, be ſuffi- 
cient to render my Defence innocent, if the Aſſailant 
have no Right to invade or to deſtroy me, and I 
lie under no Obligation of taking Death at his 
Hands, without Reluctancy or Reſiſtance, Far- 
ther, Since in the Caſe propos'd, the Love of our 
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with ſome terrible Dream, ſhould make an Attempt 
upon my Life; inaſmuch as he hath no Right of 
aſſaulting me, and I have good Reaſon to prize 
myſelf above all Things, it doth, by no means, ap- 
pear why I ſhould prefer his Safety to my own, 
But here it muſt neceſſarily be ſuppos'd, that I 
could not decline the threaten'd Danger aay other 
way: Which is not ſo ſcrupulouſly to be obſerv*d, 
when a Man attacks me upon a Grudge, or upon a 
manifeſt ill Deſign. The ſame Deciſion will hold, 
in caſe a Soldier, fighting with good Intencions, 
aſſaults me, whom he miſtakes for one of his Ene- 
mies. For if even an Enemy had a Right of re- 
ſiſting him, there's no reaſon why I, who am in 
no ſuch State of Oppoſition, ſhould patiently run 
upon his Sword : But he ought to impute it to his 
own Folly and Heedleſneſs, that he thus drives a 
Friend on the Neceſſity of an hoſtile Act; ſince he 
ought to have known againſt whom his Force was 
to be employ'd, The ſame is to be ſaid, when a 
prom Man, lying in wait for one with whom he 

ath a particular Quarrel, ſets upon me, inſtead of 
him, by miſtake :. For why ſhould I, upon ac- 
count of the Aggreſſor's Blunder, be brought under 
a harder Condition than that other Man, whom 
perhaps he had ſome Reaſon to hate? Such an Aſ- 
ſailant is indeed by the Cornelian Law of Rome 
guilty of Murder, For though there was an Error 
in the Perſon, yet there was no Error in the De- 


Men own Perſons and Lives muſt needs gain an eaſy ſign; but the Will and the Attempt of committing 
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Liberty are allow'd a longer Space in making their 
Detence by Violence, than thoſe who live under the 
Protection and Aſſiſtance of a Government. 

Inaſmuch as Nature obliges us to maintain Peace 
with others, it may and ought to be preſum'd that 
every one will fulfil this Obligation, unleſs he gives 
manifeſt Evidence of contrary Deſigns, and unleſs 
it be apparent that he quits his Obedience to ſound 
Reaſon, which advis'd him to this Duty. But, 
conſidering how prone the greateſt Part of Man- 
kind are to violate this Precept of Reaſon, whoever 
hath a true Concern for his own Safety, will fortify 
himſelf betimes by all innocent Methods of Defence 
as ſuppoſe by ſhutting up the Avenues againſt ſuch 
as are plotting any hoſtile Deſign 3 by providing 
Arms and all other Neceſſaries tor offenſive or de- 
fenſive Force ; by entring into Confederacies and 
Alliances ; by keeping a watchful Eye upon the 
Motions and Attempts of others, and the like, 
Thus we juſtly eſteem it Wiſdom in a Common- 
wealth, to think of War during the full Enjoyment 
of Peace. And altho' Innocency will always find a 
ſtrong Guard angl Support in the Divine Provi- 
dence, yet is it moſt ſenſeleſs Vanity for that Man 
to expect Miracles from Heaven for his Delive- 
rance, who lies ſtill in a drowly Idleneſs, and neg- 
lects all Care of his own Affairs. And even in Ci- 
vil States, where our Goods are in ſome meaſure 
ſecur'd againſt Thieves and Ravagers, by the Se- 
verity of Penal Sanctions, he would be reckon'd a 
very ill Huſband, who ſhould forbear to ſecure his 
Doors in the Night, or to lock up his Cloſets and 
his Cheſts. To this purpoſe we are inform'd, that 
the old Romans us'd to ſeal their meaneſt Utenſils 
and Houſhold Goods with their Rings, to ſecure 
them from pilfering Slaves; over whom, at the 
ſame time, they had the free Power of Life and 
Death *. 

But now, though my providing thus far for my 
Security can be injurious to none, yet before I can 
actually aſſault another, under colour of my own 
Defence, I muſt have Tokens and Arguments a- 
mounting to a moral Certainty, that he entertains a 
Grudge againſt me, and hath a full Deſign of doing 
me a Miſchief, ſo that, unleſs I prevent him, I 
ſhall immediately feel his Stroke. Amongſt theſe 
Signs and Tokens, giving me a Right to make a 
violent Aſſault on another Man, I muſt, by no 
means, reckon his bare Superiority to me in Strength 


and Power; eſpecially if that Happineſs deriv'd its 


a Vide Tacit. An. II. 1. 


Book II. 


Increaſe from harmleſs Induſtry, or from the Boum 
of Providence, without the Oppreſſion of other; 
For *rwould be inhuman Malice to envy another 
and to endeavour to take from him a Bleſſing whiz, 
he came ſo fairly by. *Tis a very groſs Way of 
philoſophizing which ſome Men have got, when 
they tell us, by way of Advice, He that is able 
hurt you, undoubtedly is willing; and therefore, jj, 
out farther Warning, down with him, as ou Ins 
your own Safety. This kind of Doctrine is maj. 
feſtly deſtructive of all ſociable Commerce amon 
Men; and the Authors commonly cited in Defercs 
of it, either are ſuch whoſe Character prevents th; 
Authority, or elſe in the Paſſages alledg'd fron 
them, they ſpeak only of Precaution in our dealing 
with thoſe Wretches, who have given us ſufficiere 
Tokens of their Reſolution to hurt us» *, 450 
whereas ſome Men bring Examples inſtead of Arg. 
ments for ſo baſe a Practice, this is to make, — 
ther's Sin the Rule and Standard of my acting: 
Yet, becauſe any Man may abuſe his Strength to il 
Purpoſes, therefore, as we ſaid before, we ought tg 
fence againſt Danger, by timely and by harm; 
Methods. 

Nay, although ſuch a mighty Neighbour hatt 
ſhewn himſelf to have the Will of hurting as well 
as the Power, he doht not yet give me directly a ju 
Cauſe of ſetting upon him, becauſe he doth not qu 
expreſs this il] Will towards me in particular, For 
it is not ſufficient Proof that a Man deſigns to hun 
me, becauſe he hath already hurt others; inaſmuch 
as he might be provok'd to his Attempt on them hy 
ſome particular Reaſons, which hedoth not find again 
me. An Injury then done to another, gives me 
no Licenſe of falling on the Aggreſſor, whilſt I am 
tied to both Parties only by the common Band « 
Humanity. But I may happen to be united by! 
more peculiar Obligation to the injur'd Perſon :; 
if, upon his Deſire, I have promis'd and engay' 
to aſſiſt him. For it is very agreeable to Sui 
Nature, that a Man who hath himſelf recciv' 
no Wrong, ſhould yet join Forces on Covenin: 
with another, to help him to drive off an urjul 
Aſſault, as being allied to him by thoſe. gener. 
Ties which hold together all Mankind. Becaif, 
ſuppoſing the two Parties to be otherwiſe indife- 
rent to me, yet it is a ſtanding Rule, that an l. 
jury receiv'd ought to incline me to Favour, and an 
Injury efer'd 3, to Hatred and Averſion d. Bu 
farther, if on good and probable Grounds I ſuſpct 


that 


ſervis ſemper libera fuerunt, timerent, gauderent, dolerent ſus potius, quam alterius ar 


® And as for that Saying of Cicero, (Epiſt. Fam. 11. Ep. 28.) Even Slaves have been always allow'd this Liberty to fear . 
eording to their own F p77 not another's ; we may oppoſe to it the ſharp Return of Vibius Criſpus, (in Quintilian. |. 8. c 5 
Who ever gave you Permiſſion to fear ſo unreaſonably? Nay, Cicero himſelf hath ſufficiently overthrown this Opinion, I. 
ſays he, ever made ſuch an Ordinance as this, or to whom can this be granted, without the manifeſt Danger of the whole Comme: 


all; that a Man may lawfully kill him, by <vhom he ſpall pretend to fear being hereafter kill d? Orat. pro Tull. in Nini 
5. e. 13. 


3 
Add. Alberic. Gentil. de Jure Belli, I. 1. c. 14. 


— — 


4 For that of Exodus ii. 14. only holds in a Civil State. 


— 


— 


$. VI. ! Such are principally in relation to States, Fortreſſes built on the Frontiers of Kingdoms. See Mr. Thoma/ius's Di. 
courſe upon this Subject, entitled, Non-Ens aftionis Forenſis contra edificantem ex æmulatione, F.18, Sc. 

2 Our Author quotes theſe Words of a Letter wrote to Cicero, as favouring the Opinion which he confutes : At hee #1: 

brei But if we conſider the folg 
art of the Diſcourſe, we ſhall find that the Words will not bear the Senſe which he gives them. The Latin of the following 
Paſſage in Quintilian is, Quis hoc latuit unguam, aut cui concedi fine ſummo omnium periculo poteſt, ut eum jure potuerit occidert, 3 
guo metuiſfſe ſe dicat, ne ifſe paſterius occideretur? Add here Grotius de Fur. Bel. & Pac. Lib. II. Cap. I. F. 5. 

3 That the Laws of Nature, which tend to the Preſervation of Mankind, may be obſerv'd, without which they are uſelch, 
and that no Man may offer an Injury to his Neighbour, Nature has given every Man a Right to puniſh the Violation of 11 
Laws, both in reſpect to all Mankind, and to private Perſons. The Laws of Nature, as well as others, which are impel 
upon Men here below, would be altogether uſeleſs, if no Body, in the free State of Nature, had Power to execute them, bY Ff 
tecting and preſerving the Innocent, and reſtraining the Inſolent. For all Men being naturally equal, it follows, that it 10 = 


State 1 have a Right to puniſh the Breach of the Law of Nature, there is no Man but hath it in as large an Extent® 


another. Theſe are the Principles of the illuſtrious Mr. Locke, in Part I. of his excellent Treatiſe of Civ Government, Lib. : 
Chap. 2. We ſtall elſewhere obſerve the Conſequences which he draws from it in Relation to other Matters of Importane% . 
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HAP. V. Of the juſt Defence of one's Self. 187 

; , when he hath dil- VII. But we muſt, by no means, allow an equal 
dp NIN his Force upon me, Liberty to the Members of Civil Stales. For here, 
Ea uſe his former Conqueſt for the Inſtrument of if the Adverſary be a Foreigner, we may reſiſt and 
"6 other; I may then more readily aſſiſt the diſtrels'd repel him any way, at the Inſtant when he 8 
1 arty, becauſe his Preſervation 1s likely to enſure violently upon us : But we cannot, (without t : * 
„ own Safety. As a wiſe Man will lend his beſt vereign's Command) either aſſault him whilſt his 
elp towards quenching a Fire in his Neighbour's Miſchief is only in Machination, or revenge our- 
ouſe, when his own is the next in Danger. ſelves upon him after he hath perform d the Injury 
More than this, if it appear by clear Tokens that againſt us 2, leſt we ſhould, by this raſh and un- 
A Man is at preſent under a real Deſign of hurting warrantable Proceeding, involve our Country in an 
us, though he doth not yet proceed to the open unneceſſary and unſeaſonable War. And a much 
Exccution of it, ſuppoſing us to live in a natural greater degree of Caution mult be uſed in our 
SEES, we may immediately enter on our own De- Dealings with our Fellow. Subjects. For though 
fen by violent Methods, and prevent the Foe; 1 underſtand that ſuch an one is now coming to do 
rrovided that either upon a friendly Admonition he me a Miſchief, or that he threatned me deſperately 
hs not likely to be driven from his hoſtile Intentions, in publick, this will, on no account, excuſe me in 
or that the giving ſuch an Admonition would prove aſſaulting him; but I am to inform againſt him 
of in Conſequence to our Affairs. For no Man is before the common Magiſtrate, who is to require 
oblig'd to expect patiently the Inſult of another, Security for his good Behaviour. But if the Magi- 
chat he may thereby build the Juſtice of his Violence ſtrate refuſe to interpoſe, I may then conſult my 
on the abſolute Neceſſity of his Defence. And, own Safety by what Means I can, with the ſame 
tmerefore, in this Caſe, he is to be accounted the Freedom as if I were plac'd under a natural State 
rr, who made the firſt Motion towards hurt- and Condition. Thoſe Moraliſts are widely mi- 
ing his Neighbour, or who conceiv'd the firſt De- ſtaken, who, as Gretius a ſays, maintain, ** That 
ſign of Miſchief, and was preparing to accompliſh * I may lawfully Kill, not only the Man who of- 
tir, though the other Party, uſing greater Expedition, “ fers me preſent Violence, but him to whom I 
may have ſurpriz'd and oppreſs'd him before he ** ſhall have diſcover to plot and conſpire againſt 
could bring his Plot to Perfection. For it is not “ me; as by Poilon, by falſe Acculation, falſe 
abſolutely neceſſary to the Notion and Buſineſs of ** Witneſs, the Procurement of an unjuſt Sentence, 
Defence, that a Man receive the firſt Stroke, or ** or the like.“ Nor is the Abſurdiiy at all lef- 
that he only ward off or elude the Blows that are ſen'd by that Reſtriction which they add 4, f either 
aim'd at him; but he too ſhall be interpreted to act the Danger cannot otherwiſe be avoided, or if wo are 
by way of Self-defence, who, taking his Foe unex- not ſuffictently rd that it cannot. Becauſe ſuch a 
pectedly, hath prevented the Miſchief that was plot- Delay of Time as is here ſuppos'd, how ſhort loever, 
ting againſt him“. 15 may put us on many good Ways of neg —r"2 
1 2 clief ; 
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L. 3. e. 8. 


Lib. 8. Chap. 3. F. 4. Note 3. Hence it appears, that our Author is miſtaken, when he affirms, That unleſs we are under ſome 
| particular Engagement to help a Perſon who is wronged by another, we are not obliged to oppoſe this latter, unleſs he inſults 

us directly. uch rather, we not only have a Right to eſpouſe the Quarrel of the Injured; but, alſo, according to the Laws 
| of Humanity, we are indiſpenſibly engaged to defend him, if we find ourſelves able to do it. This is the Conſequence of the 
Principle of Sociableneſs, as Mr. Titius, with much Reaſon, maintains, Ovtierv. 131. And I wonder our Author did not mind 
it, ſince, in Lib. 1. Chap. 5. F. 14. he approves of that fine Maxim of Cicero, Qui non deferdit, nec abfeftit, fi poteſt, inuric, 
= tam eſt in vitio, quam fi parentes, aut amicos, aut patriam deſerat, i. e. He that does not prevent or reſiſt an Injury, if he 
de able, is as much to blame, as he that forſakes his Friends, Parents, or Country.” Menander, alſo, has a fine Sentence 
relating to this Matter, If any one, (ſays he) would be as much concern'd for the Injuries done to another, as if he receiv'd 


them himſelf, and vigorouſly undertake the Defence of them that are oppreſs'd, there would not be ſo many Evil-doers, and 
* thoſe that are would not be ſo daring.” 
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In Stobæus, Tit. 43. See Mr. Le Clerc's Note on this Fragment, p. 3. Ed. Amt. 1759. 
Y Demoſthenes, Philip. 3. 0 5 ols &v 9 Ang lu, vu TH, ro, ama TY halo umn , £7 © 6-401 76) 1 H1 Iv us do 
Baru, wi d nd, i.e. © He who is preparing and contriving Wiles for my Deſtruction, is moſt certainly eng1g'd in a 


ar. RS © hoſtile State with me, though he has not yet attack'd me with his Darts or his Spears.” Thucydid 1. 6. © We ought, not 
c.;) RSS © only to chaſtiſe the open Actions of our Enemies, but to prevent, by due Puniſhments, their ſecret Counſels and Defions : 
1%, TS © For they will be before-hand with us, if we negle& to be ſo with them.” Procop. de Bel. Perfic. I. 2. g. 3. Abe 34 F 
Inn. eelwlm UN o e dN ,t mapa, 42) 01 , 9 os wy πνιννu n: mis m LNG, T0 © N TW 0 24'7 6421 kom, 
nil. d, T0 zA O, waeerla, i.e. © Thoſe break the Peace, not who firſt take up Arms, but who are diſcover'd in any 


Plot againſt their Neighbours and Friends. For whoever attempts and deſigns Miſchief, hath really committed the Crime, 
though his Endeavours prove unſucceſsful.” Phil. Jud. de Leg. Special.“ We do not only reckon them our Enemies, who aſ- 
SS © faults us with Fleets or Armies, but them too who by Sea or Land make Preparations againſt us.“ See Alberic. Gentil. 
— avec. Hiſpan. I. 1. c. g. Lege, £4 I. 6. tit. 4. c. 6. 
„ 2 See what this Author ſays, Lib. 8. Chap. 17. F. 8. and Grotius, Lib. I. Cap. III. 5. 2. N. 2. 
's Di- . We may add, and that of ours. So Moſes ſeeing one of his Brethren, an Iſraelite, ſuffer Wrong, he defended him; and, 
in vindicating the Perſon injured, flew the Egyptian, Exod. ii. 11, 12. and Achs vii. 24. for, as Mr. Le Clerc fays upon this laſt 


| etian Paſſage, * Moſes knew very well that the Iſraelites could obtain no Juſtice of the Zoyptian Judges. And when Lyranny is 


lowing ** arrived at that Height, that Juſtice can't be had, and the Foundations of Civil Society are deſtroy'd, we return again to the 
lowing o State of Nature, in which ' tis lawful for every one to defend himſelf and his Friends, againtt all Force, without * Heln, 
ore, à 2 in vain, from them who will not aſſiſt us. But this Right can't be made uſe of but in extreme Confuſion, as E oypt was at that 
dme, where any Injuries might be done the 1/-aclites, without any fear from the Egyptian Judges.“ | 
uſe!ch, 8 * Gretius reads it thus, but careleſly. He maintains, that all the Reaſons which he mentions there, are not ſufficient to give 
of i3 a Right to prevent a Perſon, who has ill Deſigns againſt us, or to kill him, while we can find any other way to eſcape the 
npoke 9 Danger, or are ſure we cannot ſave ourſelves; which Determination he founds upon the Remedies and Accidents, which a little 
Vr = Space of Time may produce. But he adds, that there are ſome Divines and Lawyers, who extend this Favour farther, f. e. as 
nf, de one may fee, who grant to the Perſon againſt whom any thing is attempted, a greater Liberty, believing that he hath a 
tent 3 "0 ight to prevent his Enemy, although he could avoid the Danger ſome other way. So theſe Moralifts do not perplex them- 
Lib. : 1 ſelves in any manner with the Reſtriction of which our Author ſpeaks. Grotius, who lays down this Exception to the Negative, 
- © SS teins it againſt them. Nevertheleſs I aſſert, That if you examine the Thing in itfelf, he doth not ſufficiently d. 


1 ſtinguiſh between the State of Nature and Civil State, as will appear by what our Author ſays afterwards. 
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188 Of the juſt Defence of one s Self. 


Relief; beſides the Variety of Accidents which 
may, perhaps, work our Deliverance. It is mani- 
feſt, that theſe Authors ſuppoſe a Civil State, be- 
cauſe, in that only, we can conceive ſuch Things 
as unjuſt Judgments, Accuſations, Witneſſes, Sc. 
For the Suppreſſion of which Injuries, if we per- 
mit the Subjects to inflict Death, what occaſion 
have we for Magiſtrates or for Laws? No Man is 
in Danger of being condemn'd, if he can prove the 
Accuſer guilty of Calumny and Forgery. Yet, if 
being unable to make this out, he aſſaults his Life, 
*rwill be hard to excuſe him from the Legal Cenſure 
and Penalty of Murther *. But when a Man 1s al- 
ready actually ſet upon, and reduc'd to ſuch Streights, 
that he hath not Power or Opportunity to implore 
the Aſſiſtance of the Magiſtrate, or his Neighbours, 
he may then make uſe of Extremities in repelling 
the Aſſailant: Yet the Reaſon and Ground of his 
proceeding to ſuch Violence muſt not be, that he 
may thus revenge himſelf for the Injury offer'd; but 
only becauſe he could not otherwiſe ſecure his Life 
from the imminent Danger. And, therefore, ſup- 
poſing that Danger to be more eaſily driven off, he 
cannot lawfully purſue the Aggreſſor, ſo as to ſtrike 
or harm him in his Flight. 

VIII. Ic appears then from theſe Conſiderations, 
that under the Civil Governments the Time of mak- 
ing an unblameable Self-defence, is ſet within very 
narrow Bounds, and indeed reduc'd almoſt to a 
Point or Inſtant, yet ſuch as admits ſome ſmall La- 
titude, and in which a light Exceſs will eſcape the 
Magiſtaate's Cenſure. And, therefore, altho* an 
underſtanding, Judge will be beſt able to ſettle the 
Innocency ot any Defence, from the Circumſtances 
of the particular Facts: Yet we think it may be aſ- 
ſerted in general, that the exact Time when a Man 
may fairly deſtroy another in his own Defence, be- 
gins at the Inſtant, when the Aggreſſor ſhewing 
plainly his Deſign upon my Life, and being fur- 
niſh'd with Strength and Weapons for the Execu- 
tion, is already got into a Place where he may 
perform his Miſchief ; Allowance being only made 
me for juſt ſo much Space as is neceſſarily requir'd 
tor me to attack him in, before he attacks me. For 
Example, if a Man is making towards me with a 
naked Sword, and with full Signification of his In- 
tention to ſtab me, and I, at the ſame time, have a 
Gun in my Hand, I may fairly diſcharge it at him, 
whilſt he is at a Diſtance, and cannot yet reach me 
with his Weapon ; becauſe, ſhould he get too near 
me, my Arms would be of no uſe. And the ſame 
holds more ſtrongly in relation to Bows, and In- 
ſtruments of that nature, which ſignify nothing at 
all, unleſs we give them full Room and Space to 
exert their Force in. Again, ſuppoſe a Man ap- 
proach me with full Deſign upon my Life, and is 
only arm'd with Piſtols, or the like, whilſt I am 


* Videl. 3. ſ. 9. D. de vi & vi armata. b Vide l. 45. ſ. 4. D. ad L. Aquiliam. e Mention'd by Sichard. ad Cu 


Book Il 


furniſh'd with a longer Piece, I am not oblig'y 

wait till he comes within Piſtol-ſhot, but mas. 
vent him with my Arms before he can uſe his IN 
For this is what the Laws call 3 o meet a Danger i 
time, which is eſteem'd much better, than to rey; i: be: s 
aſter it hath taten Effect. The Continuance 8 . 
Time for innocent Defence is ſo long as till the x, AY = 


reſſor either is repuls'd, or hath retr : ag 7 15 
P 5 cated of his 9 
own accord, whether repenting of the miſchievgy 1438 


Deſign inthe very Moment that he was performing, ARR 
or elſe becauſe he ſees he is like to loſe his Aim * 1 
ſuppoſe his Sword is broke, or his Piece hath miſe 1 
fire, or ſhot beſide us; ſo that at preſent he can bun br 
us no farther, and we have an Opportunity of . 
tiring into a Place of Safety. For the Reveyy, 1 
paſt Injury, and the Caution for future Security 5 
belong to the Care of the Magiſtrate, whom ven 
to addreſs on thoſe Accounts. Whoever, erjy. MM 
ing the Protection of a Civil Government, fal 
kill another beyond theſe Bounds and Condition 
under the Notion of Self-defence, cannot be acquir 
ted as entirely guiltleſs, Whence we may percei 
how unreaſonable the Aſſertion of old Baldy i 
when he declares, 1f a Man chance to ſay to me, 1 
kill you wherever 1 find you from henceforward, | 
may, without incurring any Penalty, take away H 
Life by way of Prevention, either in the mid|t if ii; 
Threats, or whenever I can do it with moſt m. 
nience e. For though I be not oblig'd to wait till: WR 
performs his Threats, yet in a Commonwealth 1 XK 
ought to purſue other ways of Safety than by kill 
him: Even when it appears from the former Cours | 
of his Life, that he is not backward in making I 
good ſuch bold Reſolutions 3 which Condition is, by 
ſome Authors, added to mitigate Baldus's Opinion, 
IX. As to the common Determination, that thi 
killing a Man in our own Defence is then only . 
nocent, when we cannot poſſibly eſcape the Danger 5 eſs 
other Means; this is not to be interpreted in WW 
ſtri& a Senſe, but admits of a reaſonable Latitus, 
upon account of that Perturbation of Mind wd 
ariſes from ſo ſurprizing and ſo imminent a Mi: 
chief. For it is ſcarce poſſible that a Man under b 
terrible Apprehenſion ſhould be ſo exact in con. 
; 4 


dering and diſcovering all Ways of Eſcape, * 
who being ſet out of Danger can ſedately delibert £ 
on the Caſe. Hence, as it is meer Raſhneſs for mt 5 
to come out of a ſafe Hold to him who challengs 3 
me, ſo if another aſſault me in an open Place, | I 
am not ſtrictly oblig'd to betake myſelf to Flight, 1 
unleſs there be near at hand a Place of moſt fecur © 
Refuge ; nor am I always bound to draw back fron 1 
the Onſet. Becauſe I then turn my defencele(s Pas RR 
to the Danger, and there is great Hazard of tri _ 
ping or falling; and, beſides, when I have oi: (a 
quitted my Poſture of Guard, *tis not very caly  _ 
recover myſelf, Neither doth it render my Det:o* Wh 


—— — — 
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T See Aul. Gellius, No. Attic. Lib. 13. Chap. 17. and Eraſmus upon the two Proverbs taken from thence. 
2 'This is true. The ＋ muſt inflièt the Penalty, but that does not remove the Difficulty. A Man may concert his Me 


ſures ſo, as to conceal the 


urther, or to eſcape after he has given the Blow, And even tho he ſhould fail in this, the Que 


| 

10 ſill remains, whether he is not, nevertheleſs, innocent before the Tribunal of Conſcience, as in other Caſes, where a Man ist. 
FM. ceſſarily condemn'd according to the Law. It is better than to ſay in this Circumſtance, that it is hard to conceive how we ch 
| have ſuch a Certainty of the ill Intention of the conceal'd Accuſer, and the Succeſs of his Calumny, as to ſee no Remedy; 0 ® 
leaſt, have no time to ſave ourſelves by Flight. But for what relates to the Fear of being poiſon'd, or depriv'd of Life by for: 
k other Means, it is not impoſſible but Caſes may happen, where the Danger (morally ſpeaking) is as inevitable, as when * Ma 
| attacks us Sword in Hand. Zeigler gives us an Inſtance of it in his Notes upon this Place of Grotins, Travellers may fall l 

an Inn, which they diſcover ws a dangerous Place, and from whence they cannot eſcape, without preventing the ill Deſg⸗ 


i 
2 


— 08 
— — 2 
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of their Hoſt. There are abundance of Stories of this kind. 
3 The Words of the Code are, Melius enim eft occurrere in tempore, quam poſt exitum vindicare. Cod. Lib. 3. Tit. 27. Quand 


blameabe, 
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if J choſe to run the Hazard of ſuch Ac- 
— play omit ſuch Buſineſs, which was 
either a part of my Duty, or which, however, I had 
Liberty of acting: As ſuppoſe, whilſt I am go- 
„ ing to any publick Place, about my Affairs, I kill 
Man that ſets upon me in the Way, I am not the 
les innocent *, becauſe, if I had ſtaid at home, the 

Thing bad not happen'd. For the publick Secu- 
= rity would be ill guarded, and our Liberty would 
RS nd us in little ſtead, if we might not make ule of 
init in oppoſing * thoſe ſudden Violences which others 

offer us, out of pure Malice and wicked Deſign. 
There is no need of proving Balſamon's Diltinc- 


i MRS jon to be ridiculous ; 4 Man, (fays he) who kills 
for RE 0notber in bis own Defence, is free from all Guilt, 7 
ity, de other Perſon had firſt given bim a Mortal Wound, 


c tbe like Miſchief ; but if the Hurt that cas fit of- 
. fer'd him be ſlight and cureable, the Slaughter of the 
_ rr is then unjuſt, and be muſt anſwer for the 
Fact. 
476 Much more pleaſant is their Nicety, who make 
ra Queſtion, Whether an Equality of Weapons be 
SE 7ece//ary to the _— a Defence innocent? As if 
4 the Aggreſſors were ſo generous, as conſtantly to 
give Notice to the other Party of their Deſign, and 
= of the Arms they purpos'd to make uſe of; that 
— they might have Leiſure to furniſh themſelves in 
== like manner for the Combat. Or if, in theſe Ren- 
counters, we were to act on our Defence by the 
= crit Rules of the common Sword Plays, and 
= Trials of Skill, where the Champions and their 
Weapons are nicely match'd and meaſur*d for our 
better Diverſion. 

But it muſt be obſerv'd on this Head, that the 
Plea of Self-defence ſhall not excuſe or indemnify 
him, who being challeng'd to meet in the way of 
Duel, doth, by ſo appearing, put himſelf into ſuch a 
Condition, that he muſt either kill or be killd , 
For in the Eſtimation of ſuch a Fact, the Danger 
will not be conſider'd, ſince the Laws forbad him 
to meet it; and, therefore, he will not only be 
guilty of Manſlaughter, but will ſtand obnoxions 
to thoſe other Penalties which are particularly or- 


2 Ad Epiſt. Baſil. ad Amphiloch. Can. 43. 
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dain'd againſt the Cuſtom of Duelling. 

X. There is one Enquiry commonly made farther 
on this Point; and that is, Whether it be lawful 
for a Man to kill another, who comes upon him, 
not with a Deſign to take away his Life, but only 
to maim him; provided the Danger cannot be o- 
therwiſe avoided? And here, as to a Natural State, 
we may ſafely hold the affirmative Side of the Que- 


ſtion. For Nature hath inſpir'd us with ſo tender a 


Care to preſerve our Bodies whole and entire, that 
we cannot but make uſe of all Ways and Methods 
for that purpoſe ; and the Loſs of one Member, eſ- 
pecially if it be of the moſt noble Kind, is reckon'd 
almoſt equal to the Loſs of Life itſelf. Beſides, 
Death is frequently the Conſequence of ſuch barba- 
rous Treatment; and I have no Security but that 
the Villain will proceed to greater Miſchief. Laſtly, 
as we have formerly hinted, ſuch an Attempt de- 
clares a Man my open Enemy ; and, conſequently, 
gives me a Licenſe in infinitum of acting againſt 
him. 

Nor do the Laws, even in Civil Governments, 
ſeem to engage the Subjects to ſuch hard Condi- 
tions, as that they muſt rather ſuffer themſelves to 
be maim'd, than uſe Extremities in repelling the 
Aſfailant : For ſince ſuch a degree of Patience ſur- 
7 the ordinary Strength and Conſtancy of Man- 

ind, *twould look very rigid to require it, only in 
favour of a malicious Rogue. But when ſuch an 
Injury is once actually receiv'd, the Proſecution of 
- Malefactor is to be left entirely to the Magi- 
rate. 

XI. The Defence of Chaſtity is, in almoſt all 
Nations, eſteem'd equal to the Defence of Life, 
and doth, in the ſame manner, excuſe the Slaughter 
of thoſe who attempt it. The Reaſon of this Fa- 
vour 1s grounded on the natural Conſideration, that 
the Honour of Women is their chief Treaſure and 
Ornament; together with the Reſpect had to the 
Weakneſs of the Fair Sex, which *twas convenient 
ſhould be guarded by all poſſible means from + Vio- 


lence and Abuſe®, Even in Civil States, as the 


Legiſlators might very reaſonably appoint Capital 
Puniſhments 


d DPuintil. Declam 349. You have drawn a Virgin into as great an Trjury, as War itſelf could have offer'd. 


— — 


In this Caſe the unjuſt Aggreſſor has not the leaſt Subject for Complaint, nor can the Offender be lawfully puniſhed. How- 
ever, if it only relates to a Danger which is preſent, and that our Buſineſs is not preſſing, or of the laſt Conſequence, both Pru- 


— — 


1 dence and Charity require that we ſhould wave our Right, and ſtay at home. The Conſtraint is not ſo great as it would be 
Flight were we oblig'd to keep the Houſe a long time to ſhun a who watches to attack us. F 
ſecure 2 All the Editions have it ob periculo 8 But if the Danger be entirely unforeſeen, this is nothing to the Point ; for 
x from in ſuch Caſes the Matter is paſt all doubt. 


e muſt neceſſarily ſuppoſe here, that there is a previous Suſpicion that ſomebody 


« Pans waits to attack us; without our being able to demand Aſſiſtance, either for want of legal Proofs, or becauſe the Time does not 
1 allow us to apply to the Magiſtrate. Therefore our Author ſhould have ſaid juſt the contrary, iam ob præ viſa pericula, & c 
f trip- | Perhaps he even intended to have expreſs'd himſelf ſo, and it was an Error of his Pen. If he has not corrected it in the ſubſe. 
e once == quent Edition, it is ” wonder, — =_ 9 — _— [Ad oh ford 2 more exact than he. 

933 It is not in my Opinion neceſſary that the Laws ſhould expreſs id Duels, in order to conſtitute them illegal Combats; 
> 3 nor does it always follow, that he who kills his Man on theſe Occaſions, is a real Murtherer. This a pears * = 3 


of civil Society. One of the principal Reaſons why Men firſt united together, was, that each Man might not be his 


own Judge in 


his own Cauſe ; where it is eaſy for Self-love to deceive us, and carry us beyond the Bounds of Equity. It is, beſides, one of 


{CG (ul. A | { the moſt diſtinguiſhing Prerogatives of ſovereign Power, to procure every Subject Reparation for the Injuries he may have re- 
3 2 Hence N ren = 11 —_— to = Juſtice to himſelf, (except in Gaſes where he cannot legally obtain it) en. 
— RX coaches upon the Rights of the State, and ſets himſelf up for a Sovereign. This is the ſonab jury is 
ET ofen imaginary. Seo what I have fail below, 6. XIT.. 8 W 


The Affront is ſo much the greater, becauſe a Woman of Honour may be reduced to that hard Neceſſi 


TE | ; , to raiſe up, 
is Met | her own Blood, a Child to an Enemy, Duties of a Man and Citizen, Lib. 1. Chap. 5. F. 22. I have added there 3 1 
Quelbo! HR? Reflections, which I ſee with Pleaſure have been approv'd by Mr. Gundling, in his Juſ. Nat. Cap. viii. $.13. It is certain 
an b that the good of Society requires the Honour of the fair Sex ſhould be placed in the ſame Degree with her Life. I might ſay 
we a 73 ſome other Things, but this is ſufficient to anſwer all the Objections of thoſe who are of a contrary Opinion. I ſee now the cc- 
; ** 2 lebrated M. Buddeus, who had taken this Side, has ſince confeſs'd, that the thing appear'd dubious to him, in his T, heologia I. 
by ” 928 ralis, Page 494. Edit. 1719. See Mr. Thomaſius, Juriſpr. Div. Lib. II. Cap. II. F. 114. & /egq. Mr. Wherner, Dif. Fur 
: 1 Nat. VI. 13. Mr. Gribner, Juriſpr. Nat. Lib. i. Cap. v. $.3, &c. Mr. Bayle, in his Anſwer to the Duejtion of a Provia- 


mw ; | cial, Tom. 4. Choy: 28, p. 412. affirms, That if that Law o 


f the Decalogue, Thou ſhalt do no Murder, doth not oblige a 


5 Woman, who breaks it to ſave her Life or Chaſtity, it follows, that the other Laws of the Decalogue include the ſame Condi 
_ . ; tion in —_— them, provided it be no Damage to my Life or Honour; and fo often as the Obſervation of any of theſe y nf 


des of the Decalogue ex 


neab't, 


ſe us to any certain Danger of loſing our Life or Honour, we may excuſl, 
\ a a , uſe ourſelves from it, as well ac 
from the Obſervation of this Precept, Thou ali not Kill, To me the very Recital of ſuch an Argument is its own . 


And 
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Puniſhments for Offences of this kind, ſo they 
might farther give a Liberty to all honeſt Women, 
to uſe Extremities in their own Defence, upon dan- 
ger of loſing what ' tis impoſſible tor them to recover, 
and for which no Reparation can be made them. 
Amongſt the Jews, as Mr. Selden a tells us, a Man 
was allow'd to kill another, not only in his own 
Defence, but in the Defence of a third Perſon, if 
unjuſtly aſſaulted, whether with regard to Life, or 
to Chaſtity of either kind d. And thus the Sentence 
of C. Marius was highly applauded- amongſt the 
Romans, when he not only abſolv'd, but crowr'd 
the Soldier who had kilPd his Nephew, a Tribune, 
or Colonel in the Army, for ſolicicing him to an 
unnatural Debauch ©, * St. Auguſtine © hath a Say- 
ing, that the Holineſs or Purity of the Body is never 
loſt, whilſt the Purity of the Mind remains, th? the 
Body ſffer Violence *, But it follows no more from 
hence, that forcible Raviſhers are not to be repoll'd 
with Extremities, than that becauſe a good Man is 
tranſlated to eternal Happineſs by Death, therefore 
he ought not to defend himſelf with Violence agaiiiſt 
a Villain who attempts his Life. 

*Tis » obſervable what f Lyſas reports, that the 
Altic Laws decreed a ſeverer Puniſhment againſt 
him who perſuaded a Woman to an unchaſte Com- 
pliance, than againſt him who compelPd ,her by 
mere Force, The Reaſon we find ſubjoin'd, Be- 
cauſe (ſays he) a Man who commits a violent Rape is 
ſuppos'd to be hated by whom he abuſes. Whereas 
thoſe who by Flattery and In/inuations tempt Women to 
their Deſires, do by this Means gain a greater Intereſt 
and Authority with them than their own Huſbands, 
and, conſequently, have the whole Family in their 
Power and Diſpoſal : Beſides the Iuconvenience of con- 
founding the Childrens Birth, and hindring all Diſtinc- 
tion between thoſe who came lawfully, and thoſe who 
came unlawfully into the Worlds. 

XII. *Tis another famous Queſtion, Whether 
the Danger of receiving à Box on the Ear, or ſome 
ſuch ignominious, though light Lajury, will excuſe 
the killing of a Man in our own Detence. And 


a L. 4. c. 3 


b Lex Wiſogoth, I. 3. t. 3. c. 6. Conſtitut. Sicul. I. 1. tit. 22. 


Book ll. 


Grotius's Deciſionꝰ makes it not to be repugnant ty , 

pletive FJuſtice. The Senſe of which Expreſſion : 
this, that ſince expletive Juſtice is equally violates 
by denying one that which he had a perfeti Right | 
poſſeſs, or by bringing ſomewhat on him which he 
had, likewiſe, a perfect Right not to ſuffer , when 

Perſon is kilPd for offering an Injury of this Natur 
there can be no Complaint made that a Breach of . 
pletive Fuſtice hath been committed upon him. Fir 
he who firſt makes an Attempt of any Miſchief 3. 
gainſt another, retains no Right why the other 
ſhould not proceed to Extremities in returning it, 
or (what comes to the ſame thing) gives the otler 
an infinite Right of oppoſing him: though other 
Conſiderations may frequently hinder the injurd 
Party from a full and rigorous Uſe of this Rigj, 
Nor will it ſignify any thing to object, that in ſy; 
Returns that Equality is neglected, which Juſt 
commonly requires. For that Equality is chizh 

concern'd with the Exchanges of Things, and de 
Diſtribution of common Goods. But Evils, which 
by way of War, are mutually offer'd, cannot be ex, 
actly reduc'd to any ſuch Meaſure, nor is it neceſ. 
ſary they ſhould 3, As for Grotiuags Remal: 
that he degree of hurting in War ſhould be ſlated q. 
cording to the Manner of Reſtitution and Reparatimiz 
Civil Damages; there is good Reaſon for this Lim. 
tation to it, as nearly as we can + And then thit 
Moderation doth not ariſe from any Right inherer; 
in the Enemy, but from the Generoſity and Cy. 
rage of the Victor. Grolius adds, that Charity dil 
not, of itſelf, require our patiently ſuffering ſuch an A. 
front, in favour of the Perſon who offer d it; thy th 
Doctrine of the Goſpel doth indeed forbid the Repull: i 
ſuch Attempts by violent Means. 

For our Parts, we have already ſhewn, that, in 
natural State, a Man cannot be requir*d to bear eva 
a ſlight Injury, (eſpecially if it be continued) without 
endeavouring, even by the utmoſt Violence, to ket 
it off. And we read, that the moſt holy king Davis 
for an Affront put upon his Ambaſſadors, rais'd i 
War, to almoſt the utter Ruin of a Nation i. 


Plutarch in Mario. Plato de LL. I. g. He that hath debauch'd a young Perſon of either Sex, all be lawfully till d, u 
only by the abuſed Party, but by the Father, Brothers, or Children. | 


d De Civitate Dei, |. 1. c. 18. 


© Add. Gratian. Cauf. 32. gu. 5. c. 1, 2, 3, 4 Plautus Amphitr. Act. 5. Sc. 2. Haut promeruit quamobrem witia vertinti; 
mea vi ſubacta e facere: You can't lay to her Charge, what ſhe did upon my Compulſion. Senec. Hippolit. v. 727. 


Mens impudicam facere, non caſus, ſolet 


f Orat. 1. 


| Not on Chance, but on the Will 
Unchaſtity depends. — | 


Liban. Declam. 2. It is a much greater Wickedneſs to tempt and entice a Maid to be conſenting to her own Abuſe, than ts injut 


her by mere Force. 
BEAST WY * 
i 2 Sam. x. 4, Cc. 


—— 
_— 


—_—  —— —ͤ—é— 


And I ſhould wonder that Mr. Bay/e ſhould ſuffer himſelf to be blinded with ſuch weak Reaſons, if I did not plainly ſee, that be 
has eſpouſed the falſe Notions of ſuch as pervert the Moral Doctrines of the Goſpel, by ſuch Explications as are contrary to the 
Rules of good Senſe and Criticiſm. A late Author (Mr. Wollaſton) has adopted this falſe Conſequence. © Puffendorf, ſays he, 
„ and thoſe who follow him, reply, That the Prohibition of killing and ſtealing ceaſes in Points of extreme Neceſſity; bu! 
it ceaſes then, it will ceaſe in all Caſes where Life is in danger; and to how many Crimes would not this Principle open“ 
« Door?“ See the * to The Religion of Nature Deliniated, Page 408. This needs no Reply. It is ſufficient to refer 


the Reader to what is ſai 


in the following Chapter, both in the Text and Notes, concerning the Foundation of the Privilef® 


of Neceſſity. In the mean time, till they can find good Reaſons to deſtroy theſe Principles, I ſhall continue in my preſent 


Opinion. 


In the Paſſage cited here St. Auguſtine makes uſe of this Reaſon to condemn a Woman who kills herſelf, in order to 1 
even the involuntary Loſs of her Honour. In this Caſe the Application is juſt, as I have remark'd in the preceding ChaP* 


$. 19. Note 1. Page 178. But we find this Father, in another Place, employs the ſame Reaſon very improperly to the Cale a 
queſtion, which is quite different. See his Treatiſe, De Libero Arbitrio, Lib. i. Cap. v. Num. 12. ; 
* See Dige/t. Lib. 11. Tit. 3. F. 3. where is the like Deciſion in the Caſe of Slaves. See, alſo, what is ſaid Lib. 6. Chap! 


$. 21. Note 1. Page 580. 


Our Author cites theſe Words as Grotius's, and even in the manner in which he expreſſes himſelf one would expect to 12 
them in the Place he refers to. But he has miſtaken himſelf, by confounding the Words of Boecler, his Commentator, with 
Text of that Author, whom Boec/er has attempted to confute upon his own Principles, | Bu: 
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But *cis very doubtful, whether in Members of a 
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Recovery of his Honour, after the Affront has 
been actually given, and the Party who offer'd it is 


We may add to theſe Obſervations, that though 
the Rate and Eſtimation of Things is not to be 
determin'd by the Multitude, but by the Judgment 
of wiſe Men, yet, if in any State, the Receipt of 
ſome particular Injury is attended with extraordinary 
Scandal and Diſgrace, there ought to be a moſt ſe- 
vere Puniſhment ordain'd againſt Delinquents 1n 
this Point; inaſmuch as all Men have not Philoſo- 
phy enough to put up thoſe provoking Indignities 3 
and becauſe it would be inconſiſtent with the Cha- 
raters and Stations which ſome Men are to maintain 
in the Commonwealth, ſhould they be expos'd to 
the Contempt and Derifion of the meaneſt Subjects, 
The Magiſtrate then hath little Reaſon to be angry, 
if he neglecting or refuſing to give Redreſs in Com- 
plaints on this Score, a Man aſſerts his own Ho- 
nour by what Means he can, though only in Regard 
to the Opinion of the Vulgar, ſince the fame Opi- 
nion would otherwiſe load him with ſo much Re- 
proach. Therefore, thoſe Governors who would 
effectually ſuppreſs all Duels and private Combats, 
ought to enact the moſt grievous Penalties againſt 
thoſe who ſhall offer ſuch a Blow or other Affront 
as is reckon'd ignominious in the Opinion of the 
particular Country. For the Courſe and Manner of 
Civil Life will not bear that refin'd Philoſophy of 
Grotius ; ſince Honour is no more than an Opinion of 
Excellence, and the Sufferer of ſuch an Injury ſhews 
himſelf excellently patient, his Honour is rather in- 
creas'd than impair'd a. 

XIII. From what hath been ſaid it may, likewiſe, 
be underſtood, whether in Caſes of Aſſault, a Man 
is oblig*d, if he can conveniently, 4% betake himſelf 
to Flight, ſo as that the Slaughter of the Aſſailant is 
never juſtifiable under a Poſſibility of running from 
him? Now here *tis plain, that in a State of Na- 
ture the Aggreſſor hath no Right, by which the 
other Party is bound to decline his Violerce in this 
Matter, rather than oppoſe it. And the Reaſon 


why a Man, (under this Natural Condition) ſome- 


times, chuſes rather to fly than fight, is not out of 
any Favour to him who ſets upon him, but becauſe 
he thinks it moſt convenient for his own Affairs. 
Diſtin&t Nations and Kingdoms are ſet, we know, 
in this natural State towards each other : And who 
will ever maintain, that when one King unjuſtly in- 
vades the Realm of another, the injur'd Prince is 
oblig'd to fave himſelf, if poſſible, by flying; for 


fear he ſhould Kill ſome of his Enemies by making 


Reſiſtance ? 


But, under Civil Governments, we are to fly, if 
we can with Convenience, rather than take away 
the Aſſailant's Life. Nor can ſuch a Flight be at 
all baſe or unworthy of a Man at Arms; inaſmuch 
as it 18 not undertaken out of Cowardice or Neglect 
of Duty ; and becauſe Reaſon can never think this a 
ht Occaſion of exerting my Valour, when I only 
kill a Fellow Subject without any Neceſſity, from 


grown prey in the Service, and who has eſcap'd victorious from 


Reputation in Competition againſt a young Fop, who 


Battle but a Fencing-School, and whoſe Courage is only ſupported by the Agility of his Body, 


/ Late the ſame violent Procedure is exculable. 
0 3 in common Judgment a moſt high Af- fled. 
he Front to receive a Box on the Ear, and the Reaſon of 
F this Opinion amongſt many of us Europeans ſeems to 
= be, becauſe we treat our Servants in this Manner, 
a. nd other Inferiors plac'd under our Diſcipline. 
* and hence 'tis a Cuſtom in ſome Places, when Per- 
4. boss are firſt allow'd the Uſe of Arms, or come out 
her of their Apprenticeſhip, and the like, to give them 
N a Box on the Ear, in formal Manner, to put them 
* in mind of their former Condition, and to let them 
* underſtand, that they are above ſuch Treatment for 
1 ; me future. Therefore, to offer ſuch an Affront 
1 HS Þighly diſgraces the Sufferer, and ſuppoſes him to 
"ck = bc unworthy of bearing Arms, or of being reckon'd 
6 "= amongſt free and grown Men. Burt here we muſt 
9 obſer ve, that ſuch a Blow never appears ignomi- 
Fu nious and diſgraceful, but when it is given before 
ue the other Party prepares for Reſiſtance: For thus 
ch 1 Tt Slaves and Children are beaten without the Liberty 
15 of Oppoſition. Therefore thoſe who fall by mutual 
<- WE Conſent to Fiſty Cuffs, and deal freely with each 
8 others Face and Head, can, on neither ſide, complain 
” of an Injury of this affronting Nature. Nor is it 
6 eaſy to conceive how a Man that bears Arms, and 
imi. ss preparing to uſe them for his Defence, can be capa- 
b die ot receiving a Blow under the ſame Notion and 
0 BR A 2ggravation of Contempt. Beſide, *tis a great 
-0 RSS Miſtake to fancy that a Man's Honour is really im- 
«5 i 8 pair'd by ſuch a Trifle ; for: Honour would be a 
4 = molt tragile, and a moſt precarious Good, it *twere 
* in the Power of every ſaucy Fellow to diminiſh, or 
le E infringe it. And as for the Contempt which is 
XIE ſhewn in ſuch an Action, this may be either quite 
1 taken off; or, however, eaſily repair'd by the Ma- 
exe = giſtrate, by ſetting a heavy Fine on the Offender, 
thou and by enjoining him farther to perform in publick 
ker ſome Marks of Honour and Reſpect to the Perſons 
avid, whom he hath injur'd. Nor is the Vulgar Notion 
$04 of any Weight, which fancies the Courage of Men, 
and eſpecially of Soldiers, to be indamag'd in its 
Character, by the receiving theſe kinds of Affronts; 
and that, therefore, their Credit muſt be vindicated 
Tn by Sword and Duel. For that Man ſhews ſuffi- 
WE cient Teſtimonies of his Courage, who bravely 
| maintains and diſcharges the Office aſſign'd him by 
RY che State. And there are much more noble and 
more ſhining Occaſions of exerciſing Valour, than, 
contrary to the Laws of Reaſon and of our Coun- 
try, to purſue an immoderate Paſſion, or to engage 
5 in the Hazard of an unneceſſary and unprofitable 
Combat, Yet if, as it commonly falls out, upon 
the offering of ſuch an Injury, Swords are imme- 
diately drawn, and the Man who thus began the 
— Fray happens to be kill'd, or deſperately wounded, 
that be tis reaſonable that the other Party ſhould have his 
to the Penalty mitigated, upon account of the high Provo- 
* cation. But *tis an intolerable Paradox which ſome 
en de maintain, that a Man may ſairly kill another, not 
* only to avoid an Affront of this kind, but for the 
V1 
— a Vide Ack, xvi. 37. 
avoid PR 
haptet, on . 
Caen * See Lib. 8. Chap. 4. F. 8. following. 

— }. It is a monſtrous Injuſtice, (ſays Silben) that a Man who is 
b =_ .. hs RC = 1 ſhould be oblig'd to put his Fame an 
0 fo 1 i of his Hands, and his Addreſs in Puſhing,” 
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Puniſhments for Offences of this kind, ſo they 
might farther give a Liberty to all honeſt Women, 
to uſe Extremilies in their own Defence, upon dan- 
ger of loſing what tis impoſſible for them to recover, 
and for which no Reparation can be made them. 
Amongſt the Jews, as Mr. Selden ® tells us, a Man 
was allow'd to kill another, not only in his own 
Defence, but in the Defence of a third Perſon, if 
unjuſtly aſſaulted, whether with regard to Life, or 
to Chaſtity of either kind b. And thus the Sentence 
of C. Marius was highly applauded- amongſt the 
Romans, when he not only abſolv'd, but crown'd 
the Soldier who had kill'd his Nephew, a Tribune, 
or Colonel in the Army, for ſoliciting him to an 
unnatural Debauch ©, * St. Auguſtine © hath a Say- 
ing, that the Holineſs or Purity of the Body is never 
loſt, whilſt the Purity of the Mind remains, the the 
Body ſeffer Violence *, But it follows no more from 
hence, that forcible Raviſhers are not to be repelPd 
with Extremities, than that becauſe a good Man is 
tranſlated to eternal Happineſs by Death, therefore 
he ought not to defend himſelf with Violence agaiuſt 
a Villain who attempts his Life. 

*Tis > obſervable what f Lyas reports, that the 
Attic Laws decreed a ſeverer Puniſhment againſt 
him who perſuaded a Woman to an unchaſte Com- 
pliance, than againſt him who compelPd ,her by 
mere Force. The Reaſon we find ſubjoin'd, Be- 
cauſe (ſays he) a Man who commits a violent Rape is 
ſuppos'd to be hated by whom he abuſes. Whereas 
thoſe who by Flattery and In/inuations tempt Women to 
their Deſires, do by this Means gain a greater Intereſt 
and Authority with them than their own Huſbands, 
and, conſequently, have the whole Family in their 
Power and Diſpoſal : Beſides the Inconvenience of con- 
founding the Childrens Birth, and hindring all Diſtinc- 
tion between thoſe who came lawfully, and thoſe who 
came unlawfully into the Worlds. | 

XII. *Tis another famous Queſtion, Whether 
the Danger of receiving @ Box on the Ear, or ſome 
ſuch ignominious, though ſlight Lajury, will excuſe 
the killing of a Man in our own Detence. And 


a L. 4. C. 3. i f 
d Lex Wiſogeth, l. 3. t. 3. c. 6. Conſtitut. Sicul. J. 1. tit. 22. 


Plutarch in Mario. Plato de LL. I. 9. He that hath debauch'd a young Perſon of either Sex, all be Iawfully Hill d, u 
only by the abuſed Party, but by the Father, Brothers, or Children. 


d De Civitate Dei, I. 1. c. 18. 


e Add. Gratian. Cauſ. 32. gu. 5. c. 1, 2, z. . Plautus Amphitr. Act. 5. Sc. 2. Haut promeruit quamobrem vitis vertirti; 
mea vi ſubacta eſt facere: You can't lay to her Charge, what ſhe did upon my Compulſion. Senec. Hippolit. v. 727. 


Mens impudicam facere, non caſus, ſolet 


f Orat. 1. 


Liban. Declam. 2. It is a much greater Wickeaneſs to tempt and entice a Maid to be conſenting to her own Abuſe, than to injut 


her by mere Force. 
n. e 3. . 160, 
i 2 Sam. x. 4, Cc. 
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Grotius's Deciſion ® makes it not to be repuęna 
pletive Fuſtice. The Senſe of which 2 Ar 
this, that ſince expletive Juſtice is equally 
by denying one that which he had a perfeti Right | 
poſſeſs, or by bringing ſomewhat on him which he 
had, likewiſe, a perfect Right not to ſuffer , when z 


eſſion j; 
violateq 


Perſon is kill'd for offering an Injury of this Nature 
there can be no Complaint made that a Breach of t. 
pletive Fuſtice hath been committed upon him, Po- 
he who firſt makes an Attempt of any Miſchief , 
gainſt another, retains no Right why the other 
ſhould not proceed to Extremities in returning it, 
or (what comes to the ſame thing) gives the ot 
an infinite Right of oppoſing him : though other 
Conſiderations may frequently hinder the injur 
Party from a full and rigorous Uſe of this Right 
Nor will it ſignify any thing to object, that in ſuck 
Returns that Equality is neglected, which Juſt 
commonly 'requires. For that Equality is chiefy 
concern*d with the Exchanges of Things, and di 
Diſtribution of common Goods. But Evils, which 
by way of War, are mutually offer'd, cannot hoe 
actly reduc'd to any ſuch Meaſure, nor is it nece, 
ſary they ſhould *, As for Grotiusfs Remyl: 
that tbe degree of hurting in War ſhould be ſlated a. 
cording to the Manner of Reſtitution and Reparatimi 
Civil Damages; there is good Reaſon for this Lim. 
tation to it, as nearly as we can: And then thx 
Moderation doth not ariſe from any Right inherer; 
in the Enemy, but from the Generoſity and Coy. 
rage of the Victor. Grotius adds, that Charity dib 
not, of itſelf, require our patiently ſuffering ſuch an A. 
front, in favour of the Perſon who offer d it; thi! th 
Doctrine of the Goſpel doth indeed forbid the Repull i 
ſuch Attempts by violent Means. 

For our Parts, we have already ſhewn, that, in 
natural State, a Man cannot be requir'd to bear eva 
a ſlight Injury, (eſpecially if it be continued) withou 
endeavouring, even by the utmoſt Violence, to ket 
it off. And we read, that the moſt holy king David, 
for an Affront put upon his Ambaſſadors, raig' 1 
War, to almoſt the utter Ruin of a Nation i. 


Not on Chance, but on the Will 
Unchaſtity depends. —— ; 


* 


1 


K 


And I ſhould wonder that Mr. Bay/e ſhould ſuffer himſelf to be blinded with ſuch weak Reaſons, if J did not plainly ſec, that x 
has eſpouſed the falſe Notions of ſuch as pervert the Moral Doctrines of the na ry by ſuch Explications as are contrary to tit 
Rules of good Senſe and Criticiſm. A late Author (Mr. VWollaſton) has adopted this 
„ and thoſe who follow him, reply, That the Prohibition of killing and ſtealing ceaſes in Points of extreme Neceſlity ; but, 
it ceaſes then, it will ceaſe in all Caſes where Life is in danger; and to how many Crimes would not this Principle open: 
« Door?” See the 3 1 to The Religion of Nature Deliniated, Page 408. This needs no Reply. It is ſufficient to refe 
in the following Chapter, both in the Text and Notes, concerning the Foundation of the Privileg 
of Neceſſity. In the mean time, till they can find good Reaſons to deſtroy theſe Principles, I ſhall continue in my preie 


the Reader to what is ſai 


Opinion. 


In the Paſſage cited here St. Auguſtine makes uſe of this Reaſon to condemn a Woman who kills herſelf, in order to avoid 

Pacer. In this Caſe the Application is juſt, as I have remark'd in the 2 Chapt! 

$. 19. Note 1. Page 178. But we find this Father, in another Place, employs the ſame Reaſon very improperly to the Cale u 
queſtion, which is quite different. See his Treatiſe, De Libero Arbitrio, Lib. i. Cap. v. Num. 12. 

2 See Digeſt. Lib. 11. Tit. 3. $. 3. where is the like Deciſion in the Caſe of Slaves. See, alſo, what is ſaid Lib. 6. Chap! 


even the involuntary Loſs of her 


$. 21. Note1. Page 580. 


3 Our Author cites theſe Words as Grotius's, and even in the manner in which he expreſſes himſelf one would expect to io 
them in the Place he refers to. But he has miſtaken himſelf, by confounding the Words of Boecler, his Commentator, with 
Text of that Author, whom Boecler has attempted to confute upon his own Principles. | Pit 


— — 


alſe Conſequence. Puffendorf, fays l. 


HAP. V. 
But *cis very doubtful, whether in Members of a 


Civil State the ſame violent Procedure is excuſable. 
» 3 in common Judgment a moſt high Af. 
he front to receive a Box on the Ear, and the Reaſon of 
Ti this Opinion amongſt many of us Europeans ſeems to 
re be, becauſe we treat our Servants in this Manner, 
& and other Inferiors plac'd under our Diſcipline. 
Par And hence *tis a Cuſtom in ſome Places, when Per- 
a ſons are firſt allow'd the Uſe of Arms, or come out 
bs of their Apprenticeſhip, and the like, to give them 
J a Box on the Ear, in forma] Manner, to put them 
* nin mind of their former Condition, and to let them 
. underſtand, that they are above ſuch Treatment for 
„ide future. Therefore, to offer ſuch an Affront 
10 ST highly diſgraces the Sufferer, and ſuppoſes him to 
: be unworthy of bearing Arms, or of being reckon'd 
15 amongſt free and grown Men. But here we muſt 
* obſer ve, that ſuch a Blow never appears ignomi- 
W _—_ nious and diſgraceful, but when it is given before 
aue te other Party prepares for Reſiſtance : For thus 
ch SS Slaves and Children are beaten without the Liberty 
or Oppoſition. Therefore thoſe who fall by mutual 
content ro Fiſty Cuffs, and deal freely with each 
ak, others Face and Head, can, on neither ſide, complain 
„ of an Injury of this affronting Nature, Nor is it 
an each co conceive how a Man that bears Arms, and 
e BS is preparing to uſe them for his Defence, can be capa- 
that vie of receiving a Blow under the ſame Notion and 
Tt Aggravation of Contempt. Beſide, *tis a great 
„ Miſtake to fancy that a Man's Honour is really im- 
«6 if == pair'd by ſuch a Trifle ; for: Honour would be a 
4 woſt tragile, and a moſt precarious Good, it *twere 
' th in the Power of every ſaucy Fellow to diminiſh, or 
We intringe it. And as for the Contempt which is 
den in ſuch an Action, this may be either quite 
. taken off; or, however, eaſily repair'd by the Ma- 
oa giſtrate, by ſetting a heavy Fine on the Offender, 
thout and by enjoining him farther to perform in publick 
keep ſome Marks of Honour and Reſpe& to the Perſons 
_ whom he hath injur'd. Nor is the Vulgar Notion 
Wd 4 


of any Weight, which fancies the Courage of Men, 
and eſpecially of Soldiers, to be indamag'd in its 
Character, by the receiving theſe kinds of Affronts; 
and that, therefore, their Credit muſt be vindicated 
by Sword and Duel. For that Man ſhews ſuffi- 
cient Teſtimonies of his Courage, who bravely 
maintains and diſcharges the Office aſſign'd him by 
che State. And there are much more noble and 
more ſhining Occaſions of exerciſing Valour, than, 
= contrary to the Laws of Reaſon and of our Coun- 
try, to purſue an immoderate Paſſion, or to engage 
in the Hazard of an unneceſſary and unprofitable 
Combat. Yet if, as it commonly falls out, upon 
ae offering of ſuch an Injury, Swords are imme- 

diately drawn, and the Man who thus began the 

Fray happens to be kill'd, or deſperately wounded, 
'tis reaſonable that the other Party ſhould have his 
Penalty mitigated, upon account of the high Provo- 
cation, But *tis an intolerable Paradox which ſome 
maintain, that a Man may fairly kill another, not 
only to avoid an Affront of this kind, but for the 


a Vide 42s xvi. 37. 
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Recovery of his Honour, after the Affront has 
been actually given, and the Party who offer'd it is 
fled. | 

We may add to theſe Obſervations, that though 
the Rate and Eſtimation of Things is not to be 
determin'd by the Multitude, but by the Judgment 
of wiſe Men, yet, if in any State, the Receipt of 
ſome particular Injury is attended with extraordinary 
Scandal and Diſgrace, there ought to be a moſt ſe- 
vere Puniſhment ordain'd againſt Delinquents 1n 
this Point; inaſmuch as all Men have not Philoſo- 
phy enough to put up thoſe provoking Indignities 3 
and becauſe it would be inconſiſtent with the Cha- 
racters and Stations which ſome Men are to maintain 
in the Commonwealth, ſhould they be expos'd to 
the Contempt and Derifion of the meaneſt Subjects, 
The Magiſtrate then hath little Reaſon to be angry, 
if he neglecting or refuſing to give Redreſs in Com- 
plaints on this Score, a Man aſſerts his own Ho- 
nour by what Means he can, though only in Regard 
to the Opinion of the Vulgar, ſince the ſame Opi- 


nion would otherwiſe load him with ſo much Re- 


proach. Therefore, thoſe Governors who would 
effectually ſuppreſs all Duels and private Combats, 
ought to enact the moſt grievous Penalties againſt 
thoſe who ſhall offer ſuch a Blow or other Affront 
as is reckon'd ignominious in the Opinion of the 
particular Country. For the Courſe and Manner of 
Civil Life will not bear that refin'd Philoſophy of 
Grotius; ſince Honour is no more than an Opinion of 
Excellence, and the Sufferer of ſuch an Injury ſhews 
himſelf excellently patient, his Honour is rather in- 
creas'd than impair'd a. 

XIII. From what hath been ſaid it may, likewiſe, 
be underſtood, whether in Caſes of Aſſault, a Man 
is oblig'd, if he can conveniently, to betake himſelf 
to Flight, ſo as that the Slaughter of the Aſſailant is 
never juſtifiable under a Poſſibility of running from 
him? Now here *tis plain, that in a State of Na- 
ture the Aggreſſor hath no Right, by which the 
other Party is bound to decline his Violerce in this 
Matter, rather than oppoſe it. And the Reaſon 
why a Man, (under this Natural Condition) ſome- 
times, chuſes rather to fly than fight, is not out of 
any Favour to him who ſets upon him, but becauſe 
he thinks it moſt convenient for his own A fairs 3. 
Diſtin& Nations and Kingdoms are ſet, we know, 
in this natural State towards each other : And who 
will ever maintain, that when one King unjuſtly in- 
vades the Realm of another, the injur'd Prince is 
oblig'd to ſave himſelf, if poſſible, by flying; for 
fear he ſhould Kill ſome of his Enemies by making 
Reſiſtance ? 

But, under Civil Governments, we are to fly, if 
we can with Convenience, rather than take awa 
the Aſſailant's Life. Nor can ſuch a Flight be at 
all baſe or unworthy of a Man at Arms; inaſmuch 
as it 18 not undertaken out of Cowardice or Neglect 
of Duty; and becauſe Reaſon can never think this a 
fit Occaſion of exerting my Valour, when I only 
kill a Fellow Subje& without any Neceſſity, from 


See Lib, 8. Chap. 4. F. 8. following. 


| * © It is a monſtrous Injuſtice (ſays Silbon) that a Man who is grown in the Service, and who has eſcap'd victori 
a 2 . , k , ca d victo fi 
"hap. 1 ; 1 agony Battles an Sieges, ſhould be oblig'd to put his Fe and Reputation in Competition againſt -4 ns — v4 wa 
9 th * een any Field of Battle but a Fencing-School, and whoſe Courage is only ſupported by the Agility of his Body 
0 ol 22 == leneſs of his Hands, and his Addreſs in Puſhing.” See his Minifter of State, Part 2. Dif. 1. Page 14. Edit. <& 
vit | 0 i ; 


| Que is d Mz9aer, ſays Oppian, Cyneget. Lib. 4. ver. 35. Hares have their Armour in their Feet, A needleſs 
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whom the Magiſtrate could have ſufficiently ſecur'd 
me. We added this Reſtriction, if we can with 
Convenience, becauſe (as hath already been hinted 
in part) we are not always oblig'd to retreat and to 
turn our Backs, ſince we thus expoſe ourſelves to a 
greater Danger of Wounds and Miſchief, as well as 
to the additional one ol falling; and ſince a Man 
who hath once betaken himſelf to his Heels, it he 
meet with a Stop, or if the Aggreſſor happen to 
overtake him, cannot eaſily recover himſelf into a 
Poſture of Defence. Therefore, in caſe there be 
not a Place of ſafe Refuge near at hand, he doth 
not tranſgreſs the Bounds of innocent Self-defence, 
who oppoſes an Aſſailant Breaſt to Breaſt, rather 
than he will lay himſelf open to his Violence, by 
running off on a Diſadvantage. 

Laſtly, Grotius hath done well to cenſure thoſe 
Authors, who allow that we may lawfully kill a Man 
who hath ſaid any ſuch Thing of us, as we think will 
injure our Reputation and Character with good Men. 
For, if the Man hath ſpoken falſe, have we not 
many more convenient ways of wiping off the Ca- 
lumny? And, if he hath ſaid nothing but Truth, 
muſt we ſtudy the Concealment of one Sin by the 
Commiſſion of another? How much better is Pla- 
to's Law *, If a Man kill a Slave who hath not in- 
jur d him, only out of Fear he ſhould diſcover ſome baſe 
Action, or on the like account; he ſhall undergo the 
ſame Penalty as if he had murther'd a free Subject or 
Citizen ?. 

XIV. All this ſeems plainly enough deducible 
from Reaſon. But many raiſe a Scruple about theſe 
Doctrines, in regard to the peculiar Temper and 
Genius of Chriſtianity, aſſerting, that although it be 
indeed lawful to kill a Man who unjuſtly attempts 
our Life, yet *tis an Action“ more praiſe-worthy 
to loſe our own Life in ſuch a Caſe, than to take 
his. Becauſe he thus dying in the Commiſſon of a 
Mortal Sin, incurs the Danger of Damnation : And 
that it is not conſiſtent with Juſtice to rid ourſelves 
of a leſs Evil, by bringing a greater on another 
Man. Now, tho' the Solution of this Difficulty 
doth not properly fall under our Buſineſs ; yet we 
think the Maintainers of this high Notion would do 
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Book Il 
tle Leiſure for a nice Reflection on ſuch Reag 
inaſmuch as all his Thoughts and Faculties are = 
up with conſulting how io ſave himſelf from Dreſen 
Death, qr" the Perſon who is thus 65 
is not always ſo well prepar'd, as not to 

farther Time for 3 his Mind pr oe. 
{cience, and for making up his Bundles, 
takes his long Journey, as Varro; ſpeaks, Beſide 
it doth not appear very probable, that I Ought 5 
this Caſe, to be more ſolicitous ſor the Soul of dh 1 
other Man, than he himſelf is. And, theres, WM 
he, neglecting this great Concern, invade my Li © 
ought I to pay ſo precious and irrecoverable 3 Ra. 
ſom, for reſcuing him from the Danger of 1 _ 
ring ſo fad a State“? For it is very doubtfy, "20 
whether, it 1 ſhould now ſpare him, to my om nl 
Ruin, he will not, for all my Charity, fil d.“ 
ſerve, and ſtill meet with the ſame terrible g. 
tence. *Tis a Maxim vulgarly known, chat , 
Regard is to be had to ſuch a Danger as a My 
throws himſelf into by his own Default, W 
from which he may deliver himſelf if he pleaſe ".- 
Now, in the Caſe before us, provided he draws j« 
or forbear to treat me in this injurious Manner, E 
Danger to which he expoſes his Soul, ceaſes as . 
the preſent Matter. And doth not this Opinion 2. 
low greater Favour and Indulgence to Wickedne, 
than to Goodneſs, whilſt it makes the former, 11 
were, ſacred and inviolable? For, according u 
ſuch Rules, the moſt holy and virtuous Men wu 
be always oblig'd to yield their Throats to Villa 
and Murderers ; leſt, by reſiſting, they ſhould fl 
them immediately on their Road to Hell *, Tu“ 


Saying of our Saviour, in which he commands u? 
love our Neighbours as ourſelves, Matt. xxii, 1 
ſeems not ſo fitly to be interpreted of the dr 
Love, as of the Truth and Sincerity ; inaſmuch 
no Man diſſembles or counterfrits a Paſſion tow-m 
himſelf, And that Phraſe, As thy/elf, looks lie“ 
proverbial Speech, importing a fincere and hear 
Kindneſs b. But ſhould we take the Expreſſion: 
the higheſt Senſe *, it would ſcarce follow, that ſu 8 
poſing the Love of ourſelves, and of our Nei: 

ur, not capable (in ſome Inſtance) of being a# 


well to conſider, that in the Conſternation of Dan- ſwer'd both together, the former ought to yield 
ger, and in the Heat of fighting, a Man hath lit- the latter“. Nor are the Proofs which we fuß ba, 
ſometins = 

Comp. Grotius, L. 1. c. 2. ſ. 8. & c. 3. ſ. 3. = 

b Vid. 1. Sam. Xviii. 1, 3+ . „ 
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Wir. Foreſehins, Profeſſor of Divinity at Tubinger, undertakes to defend St. 2 and ſome other Fathers, who mus : =y 
tained, that Chriſtian Charity would not allow a Man to flay an unjuſt Aggreſſor, and that he ought rather to ſuffer himſef: * 


be ſlain. 
Jong, 


Note 2. ir 
ought to have more than a ſimple Permi 


De Re Ruſtica, 


On. 


4 Plin. |. 2. Epiſt. 10. Parum ef? providum ſperare ex aliis, quod tibi ipſe non 
« you expect that from others, which you will not do yourſelf.” This Paſſage does not make the leaſt to our Author's [as 


{e. 


he is obliged to love his Neighbour better than him 


there is an O 


be inferred, 


our Author, which is in the Eris Scandica, . 32. 


6 Præclarum illud e, & fi queris, rectum quoque, & verum, ut eos, qui nobis cariſſimi eſſe debeant, æguò ac noſmet i ; "ij 
amemus; at wverd plus fieri nullo pacto poteſt ; ud optandum quidem eft in amicitia, ut me ille plus quam ſe, ego illum plus 74" me 
Perturbatis vitæ, fi ita fit, atque officiorum omnium, conſequatur, i. e. Thus much indeed is brave, and right, and true, nyt 


But if we examine the Words of this Divine, Diſert. 1. in Offic. Ambrofii, we ſhall find, that after he has diſcou*Wae: 
he does not touch upon the Reaſons of our Author. I find only one thing reaſonable, which I have obſerved above, 1 © 
Page 182. wiz. That in 1 the Principles of Mr. Pufendorf, he aſſerts, That he that ſlays his unjuſt Agri" 3 


Lib. 1. Chap. 1. Annus enim Octogeſimus admonet me, ut ſarcinas colligam, antequam proficiſear 8 vitũ. . 


* If as often as a Man finds himſelf in the ſame Danger as another, he ought indiſpenſibly to reſolve to periſh to ſave 1" 
bY Moreover, this 8 

which can't be of uſe to determine a particular Caſe, and inveſted with the Circumſtances of all Particulars, ſuch as this, es 5 
a Man finds he can't at the ſame time ſatisfy the Love of himſelf and Neighbour ; for, all Things elſe being equal, the Lo 

a Man's Self ought to be preferred, as appears by St. Pauls Words, 2 Cor. viii. 13. The Determination of "= 
ſition between the Love of a Man's Self and Sociableneſs, depends upon other Principles; from which it 
hat as there are ſome Caſes in which the Love of a Man's Self is to be preferred before every other I hing "net 
there are other Caſes, when the Preſervation of another may be preferred before his own. This is taken out of the Apolog/® 1 
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eftes, i.e. * You are very improviden "We 


ommaud of CHRIS IT is a general Ma 


that Caſe, in v ” M 


ſometimes alledg'd from Exodus xxiii. 4, 5. and 
WE 7./;ronomy xxil. 4. ſufficient to evince, that the 
love of our Neighbour ought to take place before 
codur own real Advantage: For it cannot thence be 
WE cather'd, that we are firſt to help our Neighbour's 
Beaſt out of the Ditch, if our own be in the ſame 
Condition; or that we are oblig'd to give ſuch an 
Aſſiſtance, when the Buſineſs we muſt neglect for 
that good Office is of more Conſequence, than the 
Thing we thus endeavour to ſave or reſcue for an- 
other. And, beſides all this, it may very fairly be 
= queſtion'd, whether a Perſon, who aſſaults us in a 
violent manner, ought to keep the Title of a Neigh- 
bor, as the Word ſeems to be meant in our Savi- 
our's Command *. HOSE 

Ladantius b hath cenſur'd Tully” for deſcribing a 
= God Man to be one that doth good. to as many as 
Paſible, and that hurts nobody, unleſs provod. O 
ela“ a moſt excellent and moſt true Sentence (ſays * the 
= Father) hath he ſpoid by the Addition of two Words ! 
For what occaſion had be to ſay, unleſs provok'd ? 
V4 good Man may thus hurt another when provoked, 
be very offering that Hurt will make him loſe his 
cCbaracter and Name: It not being leſs evil to return 
an Injury, than at firſt to give it, For whence ariſe 
"RS a! tbe Contentions and the Combats which wwe behold 
i RE mom Men, unleſs from this Miſcarriage, that Im- 
| inc oppoſing Wickedneſs, occaſions ſo many Tem- 
ee in the World ? Whereas, if in oppoſing the ſame 
"CRE Hickedneſs we ſhould make uſe of Patience, than which 
| bere is no truer Virtue, and none more worthy of bu. 
ran Nature, we ſhould as effeftually extinguiſh the ill 
| been, as if we were pouring Water upon Fire. But 


indeed, as the Impatiency of the injur'd Party is 
frequently the occaſion of unneceſſary Combats, 
BE which might with Convenience have been avoided ; 
ſo, on the other hand, Patience is not always infal- 


Th recommended to Chriſtians, equally oblige us to 
the putting up all Injuries promiſcuouſly, without 


1 and whom we have Opportunity of benefiting. 
b Inſtitut. L. 6. c. 18. 


= how many Thouſands of Lives you hazard in one ? 


BF lible in the Cure of Malice and Villany. Nor doth 
the Virtue which, under that Name, is ſo highly 
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Difference and Diſtinction. He that defends him- 
ſelf in a lawful manner, doth not act directly for 
the Hurt of another, but for his own Preſcrva ion: 
And he who repels a Wrong is not injurious, but 
he who offers it. *Tis one thing to exerciſe an un- 
blameable Defence, and another thing to proſecute 
an unmerciful Revenge. The Jatter may be as 
great a Sin as the firſt Offer of an Injury, but the 
former can never fall under ſo hard a Cenſure. 

But farther, thoſe who maintain that in Caſes of 
this Nature it is more commendable /o be ki/Pd than 
to kill e, add this Exception, Unleſs the Party aſ- 
failed be a more uſeful Perſon than the Aſſailant, As 
if it were always poſſible for me, under the Appre- 
henſion of ſo imminent Danger, to weigh my Abi- 
lities nicely with thoſe of the other Man, and to de- 
termine, whether the World would have more oc- 
caſion for his Service than mine ! This is beyond 
diſpute, that he on whom the Safety of many de- 

nds, and whoſe Office or Duty is to keep off Vio- 
— from others, ought not to reſign his own Life 
for the ſparing an unjuſt Invader; tho? he ſhould be 
of ſo mild a Diſpoſition as, with Pio in Tacitus “, to 
think it as great a Miſery to kill another, as to die 
himſelf. And the Reaſon is evident, becauſe, by 
throwing himſelf away; he betray'd the Safety of fo 
many other Perſons. This is the Caſe of thoſe who 
accompany Travellers, by way of Guards; as, 
likewiſe, of Princes, of Generals, and other Com- 
manders, whoſe Deaths are uſually attended with fo 
wide a Ruin, and to whom we may apply that 
Saying of Lucan, y. 685. 


Cum lot in hac anima populorum vita ſaluſque 
Pendeat, & tantus caput hoc ſibi fecerit orbis, 
Sævitia eſt voluiſſe mori. 


Since one dear Life enſures and guards us all, 

And with the World's great Head, the World 
muſt fall, 

*T were Cruelty to court your Fate“. 


* See Luke x. 29, &c. where, by the Term of Neighbour, we are to underſtand every Man who hath need of our Help, 


* 


© And that of Alexander's Friends in Quintus Curtius, L. q. c. 6. What God can ſecure to us a long Enjoyment his Li 
this Bulwark of Macedon ; when you ſo of ten, with a kind of Greedineſi, expoſe your Perſen to dare, © — 3 wo — wk 


Duxft. I. 3. C. 29. 


Hec in 


adjungere, Niſi laceſſitas injuria ? 


aquam ſuperfuderis. 


c. 20. 
5 See Grotius, Lib. 1. c. 1. $. 8, 9. with my Notes. 


6ͤ— 


* we ſhould love thoſe who ought to be moſt dear to us, as well as ourſelves. But to love them̃ better, is abſurd andi 
F 'Twould be ridiculous for me to wiſh, that my F riend and I ſhould each of us prefer the other's Perſon ng 89 
own ; becauſe ſuch a Change of Hearts could not but be follow'd with a Confuſion of all Offices of Life.“ Cicero 7 uſe. 


' Tully's Words are, Eum virum Bonum eſe, qui profit quibus paſſit, noceat nemini, niſi laceſſitus injurid. Our Author micht 
here have oppoſed to this Cenſure of Lafantivs other Words of Cicero, which will ſhew, that that Orator believed, that a — 
Man ought to ſpare his greateſt Enemies, when he can do it without any Danger to his own Life. Jugulare civem _— 
quidem qt /quam bonus vult. Mawult enim commemorare ſe, cum poſſet perdere, pepercifſe, quam cum parcere potuerit perdidiſe 

in homi nes alieniſſimos, denique inimiciſſimos, viri boni faciunt, & hominum exiſtimationis & communis humanitatis cauſa : _ 
cum ipſi nihil alteri ſcientes incommodarint, nihil ipfis jure incommodi cadere paſſit. Orat. pro Quintio, c. 16. ; 

* La#antius's Words are, O quam fimplicem, veramgue ſententiam duarum verborum adjectione corrupit 1 Duid enim opus fuerat 
adj: 7 Nociturum efſe dixit bonum wirum, fi fuerit laceſſitus; jam ex hoc ip/o viri 2 nomen 
anittft, neceſſe ef, i nocebit. Non minus enim mali eft, referre injuriam, quam inferre. Nam unde certamina inter homines 
unde pugne, co.utentioneſque naſcuntur, niſi quod improbitati oppoſita impatientia, magnas ſæpe concitat tempeſtates ? Quad ſi pati . 
tiam, qua virtute nibil verius nihil homine dignus inveniri poteſt, improbitati . : patien- 


werts, extinguetur, protinus, tanguam igni 


This may be inferred from the Words of CHRIST, Math. v in which Pati is moſt 
For that divine Teacher ſays not, I any one will a and, or fin; FM hg "Pp wot amore 
en the right Cheek, turn to bim the Ara alſo ; ip © ions wn ihe Sar Les of {ens 1 bit, I any ear Juice = 
2 = — ok ors there is a proverbial Expreſſion, which 
em that have done us any perſonal Wrong, we ſhould ſuffer ourſelves to receive ſome new Injuri 3 
\ : juries. Nor doth JES 
th RIS * ſay » If any Man will take away all your Goods, or the greateſt Part of them, do not refift the Spoiler, nor 2 
e. neither by your own AA and Deed, nor by ſeeking Protection from the Magiſtrate ; but, ¶ any Man ſue you at the Law 
P _ away thy Coat, let him take thy Chak alſo, i. e. rather than engage re f 
05 ergo a freſh Loſs. See Grotius, and Mr. Le Clerc on this Place. he Heathens alſo acknowledge, that we ought, ſome- 
_ though not always, to relax from ſomething of our Right. See Cicero De Offic. Lib. 2. c. 18. * 
acituss Words are, S. nobis aut perire hodie neceſſe eſt, aut quad aque apud bonos miſerum eſt, occidere. Hiſt. Lib. 1. 


Cheek is a ſmall Injury in itſelf, and eaſy to be born: More- 
imports thus much, That rather than revenge ourſelves of 


n a Law-ſuit for ſo ſmall a Matter, be ready 
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whom the Magiſtrate could have ſufficiently ſecur'd 


me. We added this Reſtriction, if we can with 
Convenience, becauſe (as hath already been hinted 
in part) we are not always oblig'd to retreat and to 
turn our Backs, ſince we thus expoſe ourſelves to a 
greater Danger of Wounds and Miſchief, as well as 
to the additional one ol falling; and ſince a Man 
who hath once betaken himſelf to his Heels, it he 
meet with a Stop, or if the Aggreſſor happen to 
overtake him, cannot eaſily recover himſelf into a 
Poſture of Defence, Therefore, in caſe there be 
not a Place of ſafe Refuge near at hand, he doth 
not tranſgreſs the Bounds of innocent Self-defence, 
who oppoſes an Aſſailant Breaſt to Breaſt, rather 
than he will lay himſelf open to his Violence, by 
running off on a Diſadvantage. 

Laſtly, Grotius hath done well to cenſure thoſe 
Authors, who allow that we may lawfully kill a Man 
who hath ſaid any ſuch Thing of us, as we think will 
znjure our Reputation and Character with good Men. 
For, if the Man hath ſpoken falſe, have we not 
many more convenient ways of wiping off the Ca- 
lumny? And, if he hath ſaid nothing but Truth, 
muſt we ſtudy the Concealment of one Sin by the 
Commiſſion of another? How much better is Pla- 
to's Law *, If a Man kill a Slave who hath not in- 
 jur'd him, only out of Fear he ſhould diſcover ſome baſe 
Action, or on the like account; he ſhall undergo the 
ſame Penalty as if he had murther'd a free Subject or 
Citizen ?. 

XIV. All this ſeems plainly enough deducible 
from Reaſon. But many raiſe a Scruple about theſe 
Doctrines, in regard to the peculiar Temper and 
Genius of Chriſtianity, aſſerting, that although it be 
indeed lawful to kill a Man who unjuſtly attempts 
our Life, yet *tis an Action“ more praiſe-worthy 
to loſe our own Life in ſuch a Caſe, than to take 
his. Becauſe he thus dying in the Commiſſion of a 
Mortal Sin, incurs the Danger of Damnation : And 
that it is not conſiſtent with Juſtice to rid ourſelves 
of a leſs Evil, by bringing a greater on another 
Man. Now, tho* the Solution of this Difficulty 
doth not properly fall under our Buſineſs ; yet we 
think the Maintainers of this high Notion would do 
well to conſider, that in the Conſternation of Dan- 
ger, and in the Heat of fighting, a Man hath lit- 


Comp. Grotius, L. 1. c. 2. ſ. 8. & c.3. f. 3. 
b Vid. 1. Sam. xviii. 1, 3 
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i 1 ſometimes alledg'd from Exodus xxiii. 4, 5. and 
ber onomy xxii. 4. ſufficient to evince, that the 
rose of our Neighbour ought to take place before 
ST our own real Advantage: For it cannot thence be 
8 gather'd, that we are firſt to help our Neighbour's 
Frag out of the Ditch, if our own be in the ſame 
ST Condition ; or that we are oblig'd to give ſuch an 
—_—_ - mtance, when the Buſineſs we muſt neglect for 
ST chat good Office is of more Conſequence, than the 


Thing we thus endeavour to ſave or reſcue for an- 
other. And, beſides all this, it may very fairly be 
aeſtion'd, whether a Perſon, who aſſaults us in a 
violent manner, ought to keep the Title of a Neigh- 
hour, as the Word ſeems to be meant in our Savi- 
our's Command *. "ITY 5s ; 
Ladlantius b hath cenſur'd Tully * for deſcribing a 
= God Man to be one that doth good. to as many as 
ble, and that hurts nobody, unleſs prova d. O 
bat a moſt excellent and moſt true Sentence (ſays the 
facher) hath he ſpoil'd by the Addition of two Words ! 
i what occaſion had be to ſay, unleſs provok'd? 
If good Man may thus hurt another when provoked, 
the very offering that Hurt will make bim loſe his 
cCbaracter and Name: It not being leſs evil to return 
„ Injury, than at firſt to give it, For whence ariſe 
abe Contentions and the Combats which we behold 
SS 7107 Men, unleſs from this Miſcarriage, that Im- 
- _ Patience oppoſing Wickedneſs, occaſions ſo many Tem- 
7; in be World ? Whereas, if in oppoſing the fame 
Wickedneſs we ſhould make uſe of Patience, than which 
ere lis no truer Virtue, and none more wortby of bu. 
a Nature, we ſhould as effectually extinguiſh the ill 
e,, 45 if we were pouring Water upon Fire. But 
indeed, as the Impatiency of the injur'd Party is 
frequently the occaſion of unneceſſary Combats, 


EY Et which might with Convenience have been avoided ; 


0, on the other hand, Patience is not always infal- 


"2 . Virtue which, under that Name, is ſo highly 
recommended to Chriſtians, equally oblige us to 
me putting up all Injuries promiſcuouſly, without 


* See Luke x. 20. Cc. where, by the Term of Neighbour, 
and whom we have Opportunity of benefiting. 
b Inſtitut. L. 6. c. 18. 


how many Thouſands of Lives you hazard in one f 
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Flible in the Cure of Malice and Villany. Nor doth 


© And that of Alexander's Friends in Quintus Curtius, L. q. c. 6. What God can ſecure to us a long 
this Bulwark of Macedon ; when 2 often, with a kind of Gfeedineſi, expoſe your Perſen to certain 
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Difference and Diſtinction. He that defends him- 
ſelf in a lawful manner, doth not act directly for 
the Hurt of another, but for his own Preſcrvacion : 
And he who repels a Wrong is not injurious, but 
he who offers it. *Tis one thing to exerciſe an un- 
blameable Defence, and another thing to proſecute 
an unmerciful Revenge. The Jatter may be as 
great a Sin as the firſt Offer of an Injury, but the 
former can never fall under ſo hard a Cenſure. 

But farther, thoſe who maintain that in Caſes of 
this Nature it is more commendable /o be ki/Pd than 
to kill ©, add this Exception, Unleſs the Party aſ- 
failed be a more uſeful Perſon than the Aſſailant. As 
if it were always poſſible tor me, under the Appre- 
henſion of fo imminent Danger, to weigh my Abi- 
lities nicely with thoſe of the other Man, and to de- 
termine, whether the World would have more oc- 
caſion for his Service than mine ! This is beyond 
diſpute, that he on whom the Safety of many de- 

nds, and whoſe Office or Duty is to keep off Vio- 
— from others, ought not to reſign his own Life 
for the ſparing an unjuſt Invader; tho? he ſhould be 
of ſo mild a Diſpoſition as, with Pio in Tacitus “, ta 
think it as great a Miſery to kill another, as to die 
himſelf. And the Reaſon is evident, becauſe, by 
throwing himſelf away; he betray'd the Safety of ſo 
many other Perſons. This is the Caſe of thoſe who 
accompany Travellers, by way of Guards; as, 
likewiſe, of Princes, of Generals, and other Com- 
manders, whoſe Deaths are uſually attended with fo 
wide a Ruin, and to whom we may apply that 
Saying of Lucan, V. 685. 


Cum lot in hac anima populorum vita ſaluſque 
Pendeat, & tantus caput hoc ſibi fecerit orbis, 
Sævitia eſt voluiſſe mori. 


Since one dear Life enſures and guards us all, 

And with the World's great Head, the World 
muſt fall, 

*T were Cruelty to court your Fate“. 


we are to underſtand every Man who hath need of our Help, 


Enjoyment of this Light, 
Danger ; not refleting 


* own ; becauſe ſuch a Change of Hearts could not but be 


Duxſt. I. 3. c. 29. 
Jully's Words are, Eum virum Bonum eſſe, qui profit quibus 


guidem 
Hec in 


adjungere, Niſi laceſſitas injuria ? 


amit igt, neceſſe eft, fi nocebit. Non minus enim mali eſt, 


aquam ſuperfuderis. 
For that divine Teacher ſays not, If any one will Nay, wound, 


over, in theſe Words there is a proverbial Expreſſion, 


them that have done us any perſonal Wrong, 
CHRIST ſay, 
Irjuſtice, 


to undergo a freſh Loſs. 
times, though not always, to relax from ſomethin 


c. 20. 
5 dre Cretius, Lib. 1. c. 1. C. 8, 9. with my Notes. 


% we ſhould love thoſe who ought to be moſt dear to us, as well as ourſelves. 
* *Twould be ridiculous for me to wiſh, that my Friend and I ſhould each of us prefer the other's Perſon and Intereſt to his 


here have oppoſed to this Cenſure of Lactantius other Words of Cicero, which will ſhew, that that 
Man ought to ſpare his greateſt Enemies, when he can do it without any Danger to his own Life 
wiſquam bonus coult. Mawult enim commemorare ſe, cum poſſet perdere, peperciſſe, 

12.5 906 alieniſſimos, denique inimiciſſimos, viri boni faciunt, 

cum ipſi nibil alteri ſcientes incommodarint, nibil ipſis jure incommodi cadere poſſit. 
* Latantius's Words are, O quam fimplicem, veramgue ſententiam duarum verborum adjetione 

Nociturum efſe dixit bonum wirum, 

referre injuriam, quam inferre. 

unde pugne, co.tentioneſque naſcuntur, niſi quod improbitati oppoſita impatientia, magnas 

tiam, qua wirtute nihil verius nihil homine dignus inveniri poteſt, improbitati oppo 


This may be inferred from the Words of CHRIST, Matth. v. 39, 
en the right Cheek, turn to bim the other alſo ; for a Blow on the Chee 


, 8 of our Right. See Cicero De Offic. Lib. 2. c. 18. 
* Tacitus's Words are, $i nobis aut perire hodie neceſſe eft, aut quad aque apud bonos miſerum eſt, occidere. Hiſt. Lib. 1. 


— 


But to love them̃ better, is abſurd and impoſſible. 


follow'd with a Confuſion of all Offices of Life.” Cicero Tuſc. 


poſit, noceat nemini, niſi laceſſitus injurid. Our Author might 
rator believed, that a good 
Jugulare civem, ne jure 
quam cum parcere potuerit, perdidiſſe. 
& hominum exiſtimationis & communis humanitatis cauſa ; ut 
Orat, pro Quintio, c. 16. 

corrupit ! Quid enim opus fuerat 
fe fuerit laceſſitus; jam ex hoc ipſo wiri 2 nomen 
am unde certamina inter homines, 
pe concitat tempeſiates ? Quad fi patien- 
uerts, extinguetur, protinus, tanguam igni 


40. in which Patience is moſt earneſtly recommended. 
ou mortally, bear it patiently ; but, IF any one ſmite you 
is a ſmall Injury in itſelf, and eaſy to be born; More- 


or ſmite 


which imports thus much, That rather than revenge ourſelves of 
we ſhould ſuffer ourſelves to receive ſome new Injuries, 
If any Man will take away all your Goods, or the greateſt Part of them, 
neither by your own Aft and Deed, nor by ſeeking Protection from the Magi 

and take away thy Coat, let him take thy Cloak alſo, i. e. rather than en f 
See Grotius, and Mr. Le Clerc on this Place. 


Nor doth JESUS 
do not refift the Spoiler, nor oppoſe his 
| rate; but, J any Man ſue you at the Law, 
gage thyſelf in a Law-ſuit for ſo ſmall a Matter, be ready 

he Heathens alſo acknowledge, that we ought, ſome- 


Ce But 
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But it cannot be hence inferr'd, that ſuppoſing a As for the additional Clauſe, F a Slave in bis a 
Man to have the Lives of none, or of very few Defence kill a free Man, he ſhall be obnoxious |, 1 
depending on him, ſuch an one may not fairly kill ſame Penalties as a Parricide, this was not the Fach 
an Aſſailant, who is, perhaps, of more Service to of the Lawgiver, but of the Age. 

the Publick, or in whoſe Life the Intereſt of more XV. From what hath been obſerv'd on 4; 
Perſons are concern'd. For, at this rate, a Man Head, it appears, that a Slaughter committed wi 
who is either unmarried, or without Children, muſt, in the juſt Bounds of Self-deftence, doth not t, 
in no Caſe, kill an Invader, who hath a Family, the Author with any real Blemiſh or Guilt, 
for fear his Wife and Children ſhould be left Deſo- conſequently, doth not render him obnoxious tg an 
late, and in Want. But if the Affection and Con- Puniſhment 3 and that it is not to be rank'd amore 
cern for theſe Relations could not hinder the inju- thoſe Actions, which, though they are in themſelra 
rious Party from attempting his Villany, what ſinful, yet human Laws favour with Impunity, | 


faint 


Reaſon hath the other Perſon to give his own Life on account of the violent and almoſt unavoidah|s 9 
for the Prevention of their Mistortune and Trou- Tranſports of Paſſion: As when they alloy 1, 


ble? | Huſband to kill the Adulterer . If, therefore, i 8 4 7 
Plato i in his Syſtem of Laws, hath been very any Places ſome Penalty or Expiation hath been o. 


nice and exact on this Point: IF the Life of a Son, join'd the Actors of juſt Slaughter, it either h. 
fays he, be attempted by his Parents, did ever any long'd not to the Caſe of innocent Defence, or it wy 
Law allow him in fuch a Caſe to kill thoſe who gave introduc'd without any true Ground or Reaſon, g 
him Being, although in his own Defence? So far laſtly, it might be apply'd for the making Mey. 
from this, that he is obliged and commanded to ſuffer derſtand how heinous a Crime it was to kill unjuſth 
all Extremities, rather than to engage in ſo unnatural * when the killing, even upon a juſt Accoun, 


a Deed. But if, upon account of Tumult, or Sedition, ſtood in need of ſome Satisfaction.“ Phils the I, = 


or the like Occaſion, a Brother kills his Brother, to pre- in his Life of Moſes, Lib. i. tells us, He commazyj 5 
ſerve himſelf from his Violence and Aſſault, he ſhall the Prieſt to perform a folemn Purgation on this us _ 
be equally guiltleſs as if be had flaughter'd an Enemy. return'd freſh from the Slaughter of their Enn; 


— wy PE 


eres... 


1 De LL. Lib. 6. O6J* duworWn Sdvamny, vimrn was F goviar * , meg*Zy 1. eig xleivar Þ mma} ; * 7 
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To treat of this Queſtion more exactly, I obſerve, That in truth the Laws may, by reaſon of ſome Inconveniences, ph 


all Children, who ſhall ſlay their Father or Mother, though in Defence of their own Perſons ; becauſe we may ſuppoſe the Cat ; | 


ſo very rare, that it would be to no Purpoſe to make ſuch an Exception, which might be an Occaſion of ſuffering a real Panic: 
to $9 unpuniſhed. But if the Thing be conſidered as it is in rfl without any relation to Civil Tribunals, we muſt, in g- 
Judgment, thus think of it. 1. If a Father be hurried by his Paſſions, which he can't maſter, to kill his Son, and knows 10 
what he is doing, as I have ſpoken in the Caſe of one attacked by his Sovereign, Note 1. of F. 5. fo I fay here, that he ogy 
to ſuffer himſelf to be ſlain, rather than imbrue his Hands in his Father's Blood. 2. But if we have reaſon to fear, that a i 
ther is inclined, with ſome Knowledge and Deliberation, to put us in Danger of our Life, we ought to avoid the leaſt Occafuy 
to provoke him, and abſtain from doing many of thoſe "_ which we have Right to do, if we were concerned with any other 
3- But if, after we have done all on our Part, we ſee ourſelves infallibly in danger to loſe our Life by the Hand of kim, ut, 
above all Men, is bound to preſerve it, though, in this Caſe, we may, if we will, ſuffer ourſelves to be flain, out of Excel d 
Love and Kindneſs, and in regard to him from whom we have derived our Being, yet I do not believe him guilty of Mart 
and Parricide, if, in defending himſelf, he ſlays the Aggreſſor. The Right of defending ourſelves is prior to any Obligatue 
we have to another; and a Father, if he ſo fir forgets himſelf, as to fall into ſuch an extravagant Paſſion againſt his own $2, 
deſerves not to be looked upon as a Father. The innocent Son is, in this Caſe, truly worthy of Compaſſion ; ſince, while tt 
Father ſeems to have renounc'd all Sentiments of Tenderneſs, he himſelf cannot, without great Reluctance, follow that natur 
Inclination, which leads every Man ſo ſtrongly to preſerve his own Life. Indeed the Caſe may happen ſeldom ; and a 8. 
unlefs he be as unnatural as his Father, will defend himfelf but feebly, when he ſees how fatal his Defence may be to an 4; 
greflor he would ſave, tho' unworthy. But it is enough that the Thing be poſſible : And, therefore, the Go ought n0! 
to be omitted, under Pretence that the Deciſion may be abus'd ; nor decided, upon the ſpecious Pretences ariſing from the Rt 
lation between Father and Son. The Duties between theſe two are reciprocal ; and if the Balance inclines more to one vi: 
than the other, there is no Reaſon we ſhould throw in more Weight. The Principles of the Law of Nature, well examii', 
will always furniſh out Caſes curious and difficult enough to employ our Judgment in determining the juſt Bounds of particu 
Duties, as well as reconciling thoſe which ſeem to interfere. Fo conclude, I may here produce the Authority of ſeveral V:: 
ters, who have maintain'd Go Affi rmative purely and ſimply, without any of the Diſtinctions or Reſtrictions I have laid dow. 
J find in Sophocles a Paſſage, which Grotius has not forgot, in his Excerpta ea wet. Com. & Trag. Oedipus is there introduc 
ſaying, That tho he had known his Father, <vhen he kill'd him in his own Defence, he had nat been guilty of Parricidc : 
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Antigon. ver. 260, & ſeg. And a little lower he expreſſes himſelf more . ver. 984, & /eq. Amongſt the Moder 
ſee, for Example, M. Gundling, Profeſſor at Hall, Jus Natur. Cap. q. F. 9. . Wherner, Profeſſor at Wittenberg, B /* 
Nat. = 5 20. Gribner Juriſpr. Nat. Lib. i. Cap. v. 5. 2. And the deceas'd M. Veet in Pandect. Tit. de Leg. pamp. di lu. 
ricid. N. 6. | 
> Of which ſee Lib. 20, 22, 24. 32. D. ad L. Jul. de Adulter. and Lyſias Orat. 1. pro cede Eratofthen. where he ſhews, 1 
by the Atrick Conſtitutions it was allowable to kill, if catch'd in the Fact, the Abuſer, not only of a Wife, but of a Coact- 
bine; and, as Demoſthenes extends it, of a Mother, a Siſter, or a Daughter. And the . Reaſon he gives is this; Buca! 
whatſoever Perſons we fight for againſt our Enemies, to reſcue them from Tyjury or Afront, for the ſake of the ſame Perso 6 
Lax permits us to kill even Friends, if they offer them any unjuft Violence. For fince Enemies and Friends are to be jud: d f | 
diſtinguiſb d by their Aftions, thoſe who Hoe Hoſtility, ve may proſecute it in hoſtile manner. Amongſt the Per fans, he ta 
kills the ee and the Adultereſs, at the ſame time, is preſented with a new Garment, as oy an of his Service b 
the 67 0 Add, Olear. Itin. Perfic. L. 5. c. 22. Val. Max. L. . c. 1. ſ. 13. Ant. Matthe. de Crimin. ad L. 48. D. ut. 
c. 3. 1. 13, &C. | 
3 Porphyry, as Mr. Hertias obſerves, ſpeaks very well, 'That the Reaſon why Lawgivers command, that Murthers commirts 
without any Deſign, and upon Neceflity, ſhould not be wholly exempted from Puniſhment, is, for fear it ſhould be a Pete 
to any to attempt it on ſet Purpoſe. Exe x A di givov 8x & mon Cnuigs xg.7i5uony of row fm, S Wag $ds Af 
av Ts CA, JpovToy :pyt WHEN megaupeuios. De Abſtinent. L. 1. 1 
2 The 8 Remarks made here by the Author had better have been placed under a Note. See Numb. xxxv. 10, 
eut. xix. 1, Oc. 
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HAP. V. 


Fo hy, b..:u/e, the the Laws did, by no means, forbid ſuch At- 
. = yet he who kills a Man, tho by Compulſion, 
„e repelling an Injury, ſeems to contratt ſome 
ain, upon account of the near Relation which Man- 
=. bear 0 one another, being all deriv'd originally 
15 in bc ſame Head. And this, therefore, was the 
% of the Ceremony io take off the very Appearance 

„„ Shadow of Guilt. As for the Benefit of the 
un, or Places of Refuge and Sanctuary, a 
ian who preſerv'd his own Life by the Death of 
$ 15 En Aſſailant, ſeems to have had no occaſion for 
Wc Reliefs; but only he who had been the Au- 
vor of another's Death by an involuntary Stroke 


I 


* 


0 


et ſuch as, upon exact Care and Diligence, he 
might have forborn and avoided. That Place in 
ieee Firſt of the Chronicles, Chap. xxix. ver. 3. doth 
ot belong to the Caſe of Self-defence ; and * the 
Building of a Temple ſeems to have been forbidden 
SSD vid, not ſo much becauſe he had gather'd any 
BF ollution by his Slaughters in War, as becauſe he 
no had acquir'd ſufficient Honour to himſelf by 
martial Atchievements, ought not to have robb'd his 
on of ſuch an Occaſion of growing glorious by the 
orks of Peace. The Scholiaſt on the Oreſtes of 
RE ripides informs us, that *twas an antient Cuſtom 
amongſt the Grecians, for thoſe who kill'd any one 
pon a juſt Reaſon, immediately to ſhew their 
| Weapons to the Sun for a Token of their Inno- 
eence; as deſiring him to be Witneſs of the Fact, 
bo, in their Opinion, overloo#d and overheard all 
ing. And, beſides this Formality, they apply'd 
me Means of Expiation, and were oblig'd to un- 
ergo one Year's Baniſhment : Which Baniſhment 
, likewiſe, mention'd by Plato de LL. l. ix. Vid. 
==. xvi. ſ. 8. D. de Penis, & Grot. in flor. Spar/. 
ed loc. And we learn farther from Demoſthenes, 
Wand from the Scholiaſt on Ariſtophanes, that at A. 
2zbens, when a Man had kill'd another, and pleaded 
so have done it juſtly, the Cauſe was try'd in a pe- 
Wculiar Court, call'd the Delphinian, with Alluſion 
che Oracle of Apollo at Delphi, Amongſt the 
RE /biopians, whoever had ſlain a Man involuntarily, 
WW uitted his Country, till ſuch time as the Gymnoſo- 
5% had purg'd him by their Ceremonies 2. And 
ee find #neas in Virgil declaring in reference to 
e holy Reliques, 


OR 


Me bello & tanto digreſſum & cede recenti 


= Altrefare nefas; donec me flumine vivo 
Abluero. 


/ v ͤ 


„ln me 'tis impious holy Things to bear, 
Red as Iam with Slaughter, new from War: 
Till in ſome living Stream I cleanſe the Guilt, 

Mr. Dryden. 


ls the 18th Canon of the Council of Nantes, held 
Wunder Pope Formoſus, we have this nice Injunction ; 
a Man by accident, and unwillingly, hath been 

Aulbor of another's Death, let him repent forty Days 
vith Bread and Water; when this Courſe is over, 
bim for do Years be ſeparated from the Congrega- 


* Vid. Philo. de Vit. Apolon. 1.6. 


5 4 L. 12. c. 1. Add. Grot. ad 1 Maccab. ii. 37. 
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tion of the Faithful, and let him neither communicate 
nor offer. After the ſpace of two Years, let him offer 
with the Congregation, but not communicate. Alt the 
end of the five Years let him be receiv? d to full Com- 
munion, but let his Abſtinence from Meats continue at 
the Diſcretion of the Prieſt, Yet neither doth this 
Canon touch the Caſe of Defence, nor can it well 
be vindicated from too much Rigor. Thus too 
what we meet with in the Laws of the Lombard: *, 
ſeems not capable of being extended to the Buſineſs 
in hand, or if it be, may deſervedly fall under the 
Cenſure of unreaſonable Severity. De Mornay © 
tells us, that *tis religiouſly obſerv'd by the Judges 
in France, ſcarce ever to abſolve Perſons in Cauſes 
of this Nature, without enjoining them, at the ſame 
time, to beſtow peculiar Largeſſes upon the Poor, 
and ſometimes to be at the Charge of Chriſtian Sacri- 
fices, or Propitiations for the Soul of the Party kill'd. 
And tho' the latter Part of this Cuſtom ſmells too 
much of Superſtition ; yet every good Man hath 
reaſon to be deeply afflicted and concern'd, when he 
is put under the Neceſſity of depriving another of 
Life, by any ſuch unfortunate Means, 

XVI. Indeed, the Defence of Life, of Limbs, 
and of Chaſtity, as of irreparable Goods, admits ſo 
large a Degree of Favour, as to ſtand exempted 
from one of the poſitive Divine Laws, and to be 
conſtrued as no Breach of the Sabbath. Vide 1 Mac- 
cab, i. 32, &c. Joſepbh. Antiq. L. xii. c. 8, For 
thoſe who maintain'd the contrary Opinion, are not 
without Reaſon cenſur'd by Plutarch and Agathar- 
chides, as 7oſephus obſerves in his Antiquities 4. And, 
therefore, *tis ſtrange, that the ſame Author, in his 
fiſt Book againſt Appion, ſhould celebrate, as 
worthy of all Commendation, that Act of the Jews, 
which we read of in the Hiſtory of the Maccabees, 
whilſt reſuſing to make Reſiſtance on the Sabbath- 
Day, they preferr*d this Command of Gop to 
their own Lives, and to the Liberty of their Coun- 
try: Unleſs he is to be underſtood as rather praiſing 
the good Intention than the Deed itſelf, 

But in reference to the Defence of Things or 
Goods, which, as they may be reſtor'd or compen- 
ſated, fo they ſeem not all of them abſolutely ne- 
ceſſary to Man's Happineſs, it will bear a Diſpute, 
whether 7he/e may be preſerv*d and ſecur'd by the 
Uſe of Extremities : Eſpecially ſince many are very 
ready to approve of what Taxilles ſaid to Alexander 
in Pluivrch, What occaſion is there, Alexander, that 
you and I muſt needs quarrel and fight ; ſince you nei- 
ther came to rob us of our Water, nor of our Food, 


which are the only two Things that Men in their Wits 
think worth contending for? 


Euripid. Supplic. ver. 775, 
TI ve Begmiis, Sc. dis 


For, Life alone's th* irreparable Loſs ; 
Breaches of Fortune have an eaſy Cure, 


The Judgment and the Cuſtom of all Nations is 
manifeſt in this Point, whilſt they allow Men to 


1. . tit. 9. I. 19. & capit. Carol. I. 4. tit. 27. & lib. 7. tit. 295. 
A. Leg. 3. D. de Fuft. & Jure, in which there appears but little Superſtition, 


: See M. Le Clerc upon that Place, 
q * 28 That as Mr. 
= crc oftended becauſe he did 

r l | Cures upon the Sabba 


who gives another Reaſon more apparent. 
Le Clerc obſerves, — Chrift alludes to this Opinion of the Jeu, when he ſays to them who 
Day, I it lawful to do good on the Sabbath-Day, 


Cc 2 


— 


or to do evil, to ſave Life, 
fight 
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fight for their Goods and Poſſeſſions, even to the 
Slaughter of thoſe who wrongfully invade them, 
It is plain, likewiſe, that moſt War is engag'd in, 
not for the ſake of deſtroying Mens Lives, but of 
winning their Lands or their Wealth, And it 
would be reckon'd a very pleaſant Humour in an 
Enemy, if to hinder himſelf from being oppos'd 
by violent Means, he ſhould make Proteſtation that 
he came not to kill, but to rob. Thus much, 
therefore, is certain, that he who is kilPd in the 
Attempt of plundering or of waſting another Man's 
Goods, hath no Injury done him : Tho?, in other 
reſpects, thoſe Goods do not bear an equal Propor- 
tion to the Life of a Man. For, in a natural State, 
he who offers any kind of Injury with a malicious 
Intent, immediately becomes an Enemy; and then 
he can have no Right inherent in himſelf to forbid 
the Uſe of the utmoſt Extremities againſt him. 
And, ſince another hath no more Right to invade 
my Poſſeſſions than to aſſault my Life, I have cer- 
tainly an equal Licenſe and Power to defend them 
both. Beſides, ſince Liſe cannot be preſerv'd with- 
out a Competency of Goods, he that goes about to 
rob me of theſe, doth, by conſequence, endeavour 
to deprive me of hatt. And, indeed, it is clearly 
evident, that the Security and Peace of Society, 
and of Mankind, could very hardly ſubſiſt, if a 
Liberty were not granted to repel, by the moſt vio- 
lent Courſe, thoſe who come to pillage our Goods, 
for which Men have commonly a very hearty Love 
and Concern. 

Thoſe who have tormented themſelves in main- 
taining the more rigid Side of the Queſtion, build 
chiefly on two Suppoſitions; firſt, That a juſt 
Puniſhment ought always to be ſo equal to the 
Crime, that the guilty Perſon be not depriv'd of a 
greater Good than what he attempted to hurt or 
to deſtroy in another =, The Falſeneſs of which 
we ſhall elſewhere prove. Secondly, That the 
Hurts which we offer to an unjuſt Invader, in de- 
fence of ourſelves and our Poſſeſſions, are Puniſb- 
ments in a proper Senſe ; and, conſequently, ought 
to be ſtated by the Rules of vindicative Juſtice. 
But this Hypotheſis is no truer than the former 3, 
For all Puniſhment proceeds from a Superior againſt 
a Subject, by virtue of his Sovereign Right; and 
the Degree of it is meaſur'd with reſpect to the 
publick Good. But Defence is a Thing of more an- 
tient Date than any civil Command, and chiefly 
takes place amongſt thoſe, neither of whom are ſub- 
ject to the other; and is moderated with regard to 
our own Safety, and to the Neceſſity of Self- preſer- 
vation. Indeed, amongſt thoſe who live under the 
ſame civil Government, the Liberty of natural De- 
fence is very much reſtrain'd. Becauſe the inward 
Tranquility of a State could not ſubſiſt, if the Sub- 
jects were to return Hoſtilities to each other for 


oe Le «C4; £19, 
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every Injury or Affront. The Members then of, 
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Community may ſo far only make uſe of y; 

Defence, - it is not taken 5 f or forbidden ben 
Genius of civil Society, or by the Laws of 

State. And the Laws of moſt Places, tho! t, 
allow one Subject to repel another who inv 

him, by offering a greater Evil, than the Invad 
deſign'd againſt him“; yet, according to . 
gular Courſe of Proceeding, they would not har. 
private Perſons apply Extremities, in oPpoſi 
juch Injuries as are levelPd only againſt Thing 


that may be reſtor'd or repair d. Inaſmuch as fü 
Reparation or Reſtitution may eaſily be proc * 
by the help of Government; whereas when then = 
is no Government to interpoſe, 8 
ford to make Requitals, but by War. There; 
no need then of being ſo ſolicitous with Grotiu,, «1, 


make up the Inequality between the Thing inv4} 
and the Life of the Invader, by our Favour n j\ 
Defendant, and our Hatred and Rigor againſt , 
guilty Party. Unleſs we join with Becler in his Fx. 
planation of the Place, and ſay no more than thi 
that ſince in a Cauſe or Action of this kind it js " 


nerally very difficult to determine what was de 
within, and what beyond the due Bounds, it is ny © 
repugnant to Nature that we turn our Favor 
the ſide of the Perſon who ſuffer'd, or was likely ty q 
ſuffer the Damage, and our Hatred upon the Ply. 
derer or Thief; that is, when the Caſe is doubt, 
we may fairly pardon in the former the Death oft: 
latter, In civil States, therefore, it is ſuffcin, 


thnt a Man do not exceed the Limits of Defence ap- 


8 by the Laws of his Country. And y«i 
1 | 


he ſhould tranſgreſs theſe Meaſures he doth no l. 
jury to the Invader, but only is guilty of a Brea 
of Civil Law. But it may be aſk'd farther, whe. 
ther it is not, at leaſt, a Sin againſt Charity to kil 
one who comes to plunder us of a repairable Gooi! 
In anſwer to which, it is our Judgment, that C 
rity towards one who profeſſes Hoſtility againſt u 
takes place only fo long as we have probable Hops 
of bringing him, by this means, to Repentanc 
and to Peace, But when theſe Hopes appear fruit 
leſs, he that ſpares his Enemy betrarys himſelf, (: 
if, at any time, my Reaſon perſuades me, that 1 
Thing of little and deſpicable Value is not to be & 
tended with the ſame Eagerneſs and Violence, If: 
bear, in this Caſe, not for the ſake of the Robber a 
Invader; but, partly, becauſe I would not git 
myſelf ſo much Trouble about a Matter of ſo ſight 
Concern ; and, partly, becauſe I would not { 
narrow-ſpirited and covetous, by reſenting to f 
deſperate a height ſo inconſiderable a Damage. 
XVII. It may be proper for us, on the preßt 
Occaſion, to reflect on that moſt noble Law givin 
Licenſe to kill a Night-Robber, but not one thi 
comes in the Day-time s; which we read in Ed 


— 


— 


1 See my Notes of the Abridgment of The Duties of a Man and a Citizen, Lib. i. Cap. v. Ff. 23. Note 1. laſt Edition. 


2 See Lib. 8. Chap. 3. F. 23, 24. 


3 This is what all the World are not agreed about, and we ſhall ſhew the contrary in this Place. But tho' we ſhould © 
knowledge, that in a State of Nature the Uſe of Puniſhments may take place, and be exercis'd between Equals ; this no wen 
vours the Opinion, which our Author refutes. For all Puniſhments ſuppoſe a Crime already committed, whereas the Celler 
here is to prevent the Execution of a Crime, by uſing the natural Right of Self- defence. | 

4 Such was the antient Athenian Law mention'd by Demoſthenes, (adverl. 8 ordaining, That he who fill d another i 


defence of his Property, which this other Perſon was taking or carrying off by 


iolence, ſhould not be chargeable with a") 04. 


he Greek is, Kai eav eige-, , d2ovme fig dl, wits df © rreavn, ve Y A. But this Las cr 
extended to thoſe who robb'd by Night. See the following Note. 5 

Houſe) and be ſmitten that he die, there all be no Blot feet ff 

for him, for he ſhould make full Reſtitution; if he hats orb 


VXI, 5 


The Words are, 4 a Thief be found breakin *þ, [an 
him. But, if the Sun be riſen upon him, there ſhall be 
then he hall be ſold for his Theft, [to nike Satisfaction. ] 


Blood ſhed 


Men cannot . 


| 
| 
{ 
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2. and which hath been ſo often imitated in 


ri. Thus the 


the Grecian and the Roman Conſtitution. 


las of Solon, recited by Demoſthenes, (contra Timo- 


crat.) . If any one, in the Day-time, ſteal above 
fifty Drachmæ, all Perſons are impower'd to bring 


. him before the Court of the Eleven. But if he ſteal 


. /b Night, whatever the Value be, it ſhall be al- 
SE /,:93b/c, citber to bring him before the Judges, or 10 


purſue, and wound, or kill bim. For which Ulpian, 
the Rhetorician, gives this Reaſon, In ihe Day 


; _ may call for Aſſiſtance, which in the Night cannot 


fo well be had. So Plato de LL. I. ix. He that kills 
a Thief entring his Houſe in the Night ſhall be blame- 


a | leſs. The ſame we find in the Roman Twelve Ta- 
= ble. Tho' as to this, Caius (L. iv. ſ. 1. D. ad 
1. Aquil.) affirms, That the Roman Law doth in- 


deed permit a Man to kill the Night Thief; but then it 


5 : | obligeth him to give notice of it by crying out. The 


latter Part of which Aſſertion, Jac. Gothofredus (ad 
LL. vi. Tali) obſerves to be a Specimen of Tribo- 
nian's mild Diſpoſition, inaſmuch as that there was 


| vo Clauſe originally in the Twelve Tables, appears 
. from Cicero Orat. pro Milon. The Twelve Tables, 


ſays Cicero, allow the killing of the Night Thief by any 
means poſſible ; but the Day Thief only if he defend 


ine with his Weapon. M. Senec. 1. x. Contro- 


vert. ult. The Law which permits the killing of the 
Night Thief any way poſſible, doth not ſpeak of him as 
condemn'd, but as ſurpriz'd in the Fat, A. Gel. 
I. xi. c. At. when he reports that Draco made 
Theft capital, and Solon only double Reſtitution; 
adds, that the Roman Decemviri took the middle way 
between the Severity of the former, and the Mildneſs 
of the latter; then only permitting a Thief, taken in 
the Act, to be kilPd, if either the Thing happen d in 
the Night, or if being in the Day-time, he defended 
himſelf with his Arms againſt the Diſcoverer. As for 
the Sign of Crying out, the Twelve Tables requir'd 
it only in the Caſe of the Day Thief, when he 
fought in his own Defence. Si luci furtum faxint, ſi 


k | /e telo deſenſint, quiritato, endogue plorato : Poſt de- 


inde fi cæſi efint, ſe fraude eſto, Comp. l. iii. S. D. 
ad L. Aguil. where the Term Æque is mollified by 
Tribonian. Yet it is not improbable, that in courſe 
of Time, and upon the Authority of wiſe Men, 
that antient Law was plainly mitigated, as Cujacius 
allows, L. xiv. Obſerv. 15, This appears from 
Ulpian, L. v. ad Edict. whoſe Words are fully re- 
cited in the compariſon of the Jewiſh and Roman 
Laws, firſt publiſh'd by Peter Pitheus. Which 
are maim'd, as we have them in L. v. D. ad L. 


| Aquil, (Add. L. ix. D. ad L. Cornel. de Sicar.) 


The Reaſon of which Alteration perhaps might be, 
that it was a Practice, ſometimes, with Villains to 
ruſh out of their Houſes and murder Perſons, and 
then pretend that they found them in the Act of 
Thievery: As, likewiſe, becauſe Houſes which are 
ſtrongly built, and ſtand thick together, cannot ea- 
ſily be robb'd without the Maſter's Negligence ; or, 
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at leaſt, cannot afford Rogues ſo frequent Opportu- 
nities. Compare Juſtin, L. ii. c. 2. ſ. 9. Whence 
Cujacius conjectures, that the ſaid Law as by L. i. 
C. quando hic uniquique, was abrogated in Towns 
and Cities, and only allow'd to hold good in the 
Country. Tho', indeed, this Order which he cites, 
doth not ſpeak of Thieves who make their Attempts 
in Privacy and Silence, but of violent Robbers and 
open Aſſailants; as appears from the Reaſon ſubjoin'd, 
That they may meet the Death which they threaten'd, 
and incur that which they deſign'd againſt others. 
Sextus Cacilius in Gell. L. xx. c. 1. explains this 
Law of the Twelve Tables falſly, when he makes 
it relate to the inſidious Violence of nightly Murthe- 
rers :. Now the Reaſon of ſuch Diſtinction we 
take to be this,. that in the Day we may eaſily ſeize 
the Thief, and recover our Goods ; whereas in the 
Night he may ſlip from the Houſe undiſcover'd 
it being difficult to know him in the dark ; or if 
one Perſon ſhould chance to have a Knowledge of 
him, yet this would not convict him, unleſs, which 
cannot be done without great Trouble, more Wit- 
neſſes are call'd out of their Beds. But in this O- 
pinion there is one Thing which ſtartles moſt Men, 
and puts them to ſome Loſs and Difficulty; for 
they are apt to argue thus: Since the Laws which 
make this Allowance do not decree a capital Puniſh- 
ment againſt Robbers, it looks like an Abſurdity, 
that private Perſons ſhould be indulg'd with a Li- 
cenſe of proceeding farther in theſe Caſes, than the 
Sovereign Power thinks proper for itſelf to do. In 
anſwer to which it may be obſerv'd, that all thoſe 
Laws concerning the Puniſhment of Thieves, 
ſuppoſe the Things ſtolen to be reſtor'd or com- 
penſated, upon the Apprehenſion of the Felon. 
And, in order to this, they judg'd the giving of 
two-fold ; or, ſometimes, of four-fold, to be ſuf- 
ficient z according to the different Cuſtom of parti- 
cular Commonwealths, But it doth not hence fol- 
low, that, therefore, the ſame Laws, in Caſes 
where Reparation was not to be had, could not fur- 
niſh the Subject with ſome larger Power taken out 
of the Stock of natural Liberty. For the Law- 
givers of Kingdoms and Republicks have not al- 
ways thought it neceſſary, in ordaining Penalties 
for Offences, to take their Standard from what in a 
State of Nature the Right of War allow'd to be 
done. Thus there are ſome States in the World, 
where Adultery is not a capital! Crime; and yet 
the Huſbands are indemnified, if they kill the A- 
dulterers upon ſurpriſing them in the Act. Now, 
ſuppoſing Men to be plac'd in a natural Liberty, 
the Performance, or the very Offer of an Injury to 
their Bed, is plainly a ſufficient Cauſe of War, and 
how far the Licenſe of War extends every one is 
ſenſible. And yet theſe Laws would not ſtretch 
the Puniſhment of Adultery, when once actually 
committed, to ſuch Violence as might be allowable 
in a War undertaken upon that Score. But for 


— 


— 


x The Greek of Demoſthenes is, "E1 5 Tis and Ae, Tere! ef YA moxleiveu, N ird H. 
Ulpian's Greek is, EY voxTi ed mv nucay Water, EAM lei ge Ser 76 TyxAuuea N vis, oy 3 ute v 


* N / c . * EP, 
ms % an's A $autw, ow 5 vnn, Exim. 
Plato's Words are, Nux)op eg tis Siu foie 63H naomi 


Yenued my, id AA xleivy Tis, vavns's tc, 


3 Mr. Noodt has ſhew'd in 5. 1. of LawTIV. ad Leg. Aquil. that there was no Addition of Tribonian's, nor any thing c 
” . * On- 
wy to the Law of the Twelve Tables. He treats there of Reſtitution, not Puniſhment. The Cornelian Law, as well as that of 
4 e Twelve Tables, allows an abſolute Impunity to them who ſlew a Thief in the Night, whether they ery'd out or no, whether 
ey might have avoided killing of him or no ; but the 1 Law did not exempt them from paying Damages and Fines, 


unleſs when there was an abſolute Neceſſity of ſlaying the 


ggreſſor to ſave their own Lives, Ob/zrwat. Lib. 1. Chap. 15. and 


his Probabil. Juris, Lib. 1 Chap. g. as, alſo, ad Leg. Aquil. Chap. 5. And what I have ſaid upon Grotius, Lib. ii. Chap. i. 


I. 12. Note 10. 


This took place only according to the antient Roman Law, for Adultery did 7 ; n 
; : ; ery did not begin to be puniſhed 
Reign of Conftantime. See the Dioclet & Maxinian of M. Noodt, Cap. xix. e i with Death, till the 


their 
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their Indulgence to private Perſons of farther and 
ſeverer Methods, we may borrow this very good 
Reaſon from Dr. Cumberland * ; that inaſmuch as 
Offences of this kind, eſcaping the Cognizance 
of the Civil Magiſtrate, frequently paſs unpu- 
niſh'd ; therefore, whenſoever their Circumſtances 
make them capable of receiving Puniſhment, it 
hath been thought proper to allow the moſt rigo- 
rous and extreme; that the Boldneſs of wicked 
Men, as much as it increaſes by common Impuni- 
ty, ſo much it may be leſſen'd and kept under by 
the Fear of meeting, ſometimes, with ſo grievous 
and ſo terrible a Return. That Clauſe in the Ro- 
man Law giving Authority to kill a Day Thief, Si 
telo ſe defenderit, If he defends himſelf i with his Wea- 
pon, plainly intimates, that I am hereby permitted 
to kill kim, tho? barely for the Preſervation of my 
Goods; and not then, only when he firſt aſſaults 
me with his Weapon; but when, upon my endea- 
vouring to recover my Things from him, he em- 
ploys it againſt me for his own Security, 

XVIII. And, therefore, it is clear, that they are 
in the wrong, who make the Reaſon of the foreſaid 
Law to be only this, Leſt if the Robber eſcap'd in the 
Night, the Crime ſhould paſs unpuniſ#d. As to Gro- 
tings ® Diſcuſſion of this Point, there are many 
Things in it to which we cannot ſubſcribe. He 
makes the Laws we have been ſpeaking of to be 
founded on this Principle, that the Legi/lators hereby 
intimated, that no Man ought to be kilPd directly for 
the ſake of our Goods, Which is more than we can 
diſcover in thoſe Laws, which treat of ſuch Thieves 
as creep into Houſes, with deſign to carry Things 
privily away. Tis true, in the Caſe of the nightly 
Thiet, it may happen, that whilſt I endeavour to 
fave my Goods, my Life too may be in danger : 
And then the Slaughter of the Thief is permitted me 


upon a double Account, Nor here will it be an 


a L. 5. ſ. 26. d L. 2. e. 1. f. 18. 
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Objection againſt my Innocence, that I ſeem 
throw myſelf into this Danger, by attemptin . 
retain, or to recover my Matters. For 1 ag. 6 
engag'd in a lawful, and almoſt a neceſſary Ag 
from which no Effect that ariſes without my Far 
can be imputed to me. But, were it not lawful , 
kill another, purely on the Account of Goods, ho 
can we utterly clear him from all Guilt, who fo 
the Preſervation of thoſe Concerns caſts himſelf de 
liberately into ſuch a Condition, as makes it necel. 
fary for him, either to kill, or to be killd? 4, 
we do not allow him the Plea of Self-defence, who 
kills a Man in a Duel voluntarily ms 


The other Reaſon, which Grotius aſſigns for the 3 


Hebrew Law, ſeems not of ſufficient Strength and 
Solidity. Inaſmuch, (ſays he) as by Night-Witneſw 
of the Fatt are difficult to be procur'd ;, therefore » ny 
eaſy Credit is given io him who ſhall affirm*, that }, 
kilPd the Thief in defence of his own Life ; as birving 
found him with an Inſtrument that might have dim 
burt, For granting that the Hebrew Word in the 
Text cited by him ſignifies an “ Inſtrument of 
Digging or Stabbing ; yet, if the Intent of the Lay 
had been as he makes it, *twould have been much 
plainer to have ſaid, IF he be found with a Weapm, 
Nor, indeed, is it, after all, a good Conſequence 
to ſay, that becauſe the Thief was found armed 
with a Weapon, therefore, he came certainly ty 
aſſault the Life of the Perſon who kill'd him. No 


more doth it follow, that becauſe, by the Law of | 


the Twelve Tables, the Day-thief could not be 
kilPd, unleſs he defended himſelf with his Weapon, 
therefore, there lies a fair Preſumption againſt the 
nightly Thief, that he actually made uſe of b 
Weapon in the ſame. manner, For that Law gue 
Commiſſion to kill the nightly Thief * without 
Conditions, and by any Means poſſible. In aſter 
Ages, indeed, this farther Clauſe was added toit, 


+ See the Authorities alledged in Note 2. Page 194. and chiefly Cicero's Orat. pro Milone, Chap. 4. and the Commentaton 


on it 


9. Then (ſays Gronovius the Father, in his Notes upon Grotius) here is only a bare Fiction of Law, as in the Cat 


of Preſcription and Paſtliminium. But can ſuch a weak Foundation be of Force ſufficient to give one Right to ſlay a Man whoſe 
Life he ought to have preſerved ? We ought rather to hold, that he ought to call for the Aſſiſtance of his Fellow Citizen 


againſt the Attempts of an unjuſt Aggreſſor ; and more, as the Laws 
Among the antient Scythians, as Juſtin relates, Lib. 2. Cap. 2. 


t us an extraordinary Protection and ſpecial Privilege. 
Robbery was a Crime puniſh'd with the greateſt Severity aa 


greateſt Reaſon, becauſe if that had been permitted, what could they have * whole Goods conſiſted in Herds of Cattle, 


which could never be ſhut up? For this Reaſon the driving away of Cattle (4, 


zgeatus) 15 puniſh'd more ſeverely even by the 


Law of God, than ſimple Theft, Exod. xxii. 1. altho' the Thing ſtole be of much greater Value than the Beaſt. (See Mr. I. 
Clerc's Notes upon that Text.) So that in the Night, while Men ſleep, the Law's awake, as we may lay and, when the Pro- 


rietors of Goods are leſs able to take care of themſelves, and defend their Goods, it deters Thieves, 


y making them appre- 


COT of a greater Puniſhment, than if they rob in the Day-time. Moreover, There is a great Preſumption, that a Night 
Thief comes arm'd, and Lawgivers ſuppoſe it is a Thing undoubted ; for all Things being commonly made faſt in the Night, cn 
a Thief be a e with his Hands only, to break thro' a Wall, force open Gates, Cheſts, and Cupboards ? Wherefore, for 


this Reaſon, 


ecauſe all Things are ſhut faſt, we can't believe that a Thief will come in the Night, without Arms and Engines, 


to enter by Force a Place, which he ought to look upon as ſacred. See Cicero's Orat. pro Domo, Chap. 41. Of all theſe Rev 
ſons, which the learned Gronowius N there is only the firſt, which is general and inconteſtable ; and, indeed, there needs 


no more. The ſecond will not always 


old no more than the third; for Thieves may ſteal into Houſes, and hide themſelves 


during the Day as well as the Night, and that without uſing Weapons, or any dangerous Inſtruments. The Reader may. cut. 


ſult my Notes upon the Paſſage of Grotius in queſtion, 


3 If the Affirmation or Word of ary Ape wg ſtood for a legal Evidence in this Caſe, this great Inconvenience would 


follow, that any malicious Perſon, (tho 


s Credit be no better than his Temper) might, with Impunity, deſtroy his Neighbou!, 
if he would but give his Word his Neighbour firſt aſſaulted him. 


4 Our Author hath reaſon to doubt, whether fr Bammabbtereth, ſignifies, with an Inſirument to break tbr, 't 
more probable it means, in breaking thro', as the LXX and Vulgar tranſlate. But Mr. Le Clerc has very well obſerv'd, that! 
comes much to the ſame, fince none can break thro' a Wall but with an Inſtrument. We may add, with the ſame Commentzt9!, 
that this Expreſſion is founded upon the Eaſineſs of breaking thro' Walls; for it appears, that heretofore, as well as at thls de, 
that moſt of the Houſes in the Eaft, as well in the Country as Cities, were built with Clay, ſtruck upon Laths placed across, 
and whited over with Lime. Hence Job, Chap. iv. 10. alludes to it, when he ſays, That Men dwel! in Houſes of Clay. 

S Duodecim Tabulæ noctarnum furem, quogquomodo ; diurnum autem, ft ſe telo defenderit, interfici impune wvoluerunt. Cicero Pio 


Milone, cap. 3. 


6 Furem nocturnum ſi quis occiderit, ita demum impune feret, fi parcere ei fine periculo ſus non potuit. Digeſt. Lib. 48. tit. 8. 
ad Leg. Cornel. de Sicar. Leg. 9. But Mr. Noodt hath ſhewed very well, that that Law is ill placed, and that Tribonian la 
taken no more Care than Lian, from whom 'tis taken, Lib. 37. ad Edictun, where he ſpeaks of the Reparation of the Da- 
mage to which the Auilian Law condemned him, and not of the Puniſhment ordered by the Corne/ian. See his Probabil. Ju. 


Lib. 1. c. 9. F. 6. 


' 


7 -z 


® © _ 4 


„ere ei fine periculo ſuo non potuit, dum rem 
_— 1 777 * he endeavours to ſave 

o, be cannot ſpare the Robber”s Life without 
„% Danger. But before this Addition it cannot 
Wh. prov'd, that a Perſon ſtood guilty of Homicide, 
o had kill'd a nightly Thief, tho' there were 
EV ices to prove that the Party ſlain never 
og him into danger of his Life, The Ex- 


Famplc of a Maid raviſh'd in the Field, which Gro- 
, here alledges, is nothing at all to his Purpoſe: 
"If por, in that Caſe, the Law expreſs] y commands 
2 os to preſume that Violence was offer'd her. But, 
£ ni the Matter we are now concern'd about, we can- 
not diſcover that any Preſumption of mortal Danger 
s made or ſuppos'd by the Laws. As, indeed, it 
ss not the Buſineſs of theſe purloining Raſcals to 
LEST fight, but to run. Yer, after all, we are ready to 


WE confeſs, that a Man, who, in defence of his Goods, 
only lays hold on the Night- robber, (if he can with 
Safety and Convenience) and carries him before the 
= Magiſtrate, acts much more generouſly than if he 
had unneceſſarily depriv'd him of Life®, 


XIX. The laſt Point uſually diſputed on this 


Ju l. 9. D. ad L. Cornel. de Licar. 


ar. V. Of the juſt Defence of one's Self. 199 


Subject, is, whether the Party who firſt gave and 
begun an Injury, may fairly reſiſt the other Man, 
when he endeavours to return, or to revenge it? 
Many here take the affirmative ſide, upon this 
Reaſon, that whilſt Men undertake to right them- 
ſelves by their own Pleaſure, and their own Force, 
they are ſeldom very exact in proportioning the 
Puniſhment to the Crime. But we conceive the 
Queſtion ought to be determin'd with more Cau- 
tion, and with more Diſtinction. The Law of 
Nature then commands, that he who has injur'd 
another ſhould offer him Satisfaction: And, at the 
ſame time, it obliges the other Party to pardon the 
Offender, when he intreats him with Signs“ of Pe- 
nitence, offering Reparation for paſt Damages, and 
Security for his future good Behaviour. He, 
therefore, that reſuſes to make Satisfaction, and 
hereupon reſiſts the Perſon demanding it, manifeſtly 
heaps one Injury upon another, But when a Man 
refuſes to accept fair Satisfaction, when offer'd him, 
and reſolves to proſecute his Revenge by open 
Arms, in this Caſe he praCtifes unjuſt Force; and, 
conſequently, it can be no Fault to make Reſiſtance 
againſt him ““. 


d Add. Goeneweger de Leg. abrogatis, ad L. Aquil. where he obſerves that the Dutch Laws do not require the Signs of Cin 


= ot in the diſpatching of a Night-thief. Comp. Leg. Wi/ogoth. I. 7. tit. 2. cap. 16. Leg. Burgundion. addit. 1. tit. 16. c. 1, 2. 


I 3 Leg. Fri 


forum, Tit. 5. Conftitut. Sicul. Tit. 13. Capital. Carol. & Ludovic. L. 6. c. 19. | 
Qulntilian Declam. 5. There's nothing more honourable than the Concluſion of a Quarrel. But, whilſt the Parties are bet 


8 E eavith ſecret Defires of Miſchief, "tis in vain to pretend an outward Reconciliation. M. Antoninus, L. 1. ſ. 7. regoiceth in this 
—_—_— Happine/: of his own Temper, that he wwas eaſily N and willing to be reconciled to thoſe who had given him 7 Cauſe of Of- 
. 


5 Fence, ſo ſoon as they deſired it. Add. &. 1. 


8. & Senec. de Ira, L. 2. c. 34. L. 3. c. 26, 27, 42. Among 


the Chineſe, 


= who prefer moral Philoſophy to all other Parts of Knowledge, there is ſearce any one ſo cruel as to defire to revenge an Injury with 
oe Death of him who offer d it: And they reckon it a true Mark of a brave, and wiſe, and worthy Mai, to put up the Hurts and 
_—_ /Afronts he receives, without any Inclination to harm the Author. Neuhoſ. Deſcript. Chin. c. 1. 


ä —— 


ꝗ— 
. J 


4 Comp. Liv. L. q. & Gret. L. 2. 1.18. & Bacler ad loc. See the Story of the private Combat in Davi/a, 1. 15 p. 1027. 


I . 


done ill, and he hath reaſon to 


has committed the 
Idea of the Effects of Repentance. 


1 The Philoſopher Arrian ſays, That the only way to attone for a Crime, is, in his Opinion, to confeſs it, and ſhew Repen- 
tance ; for, adds he, the Fault 2 not ſo great to him that has received it, when the Offender acknowledgeth that he hath 
. ; ope that he will do ſo no more, becauſe he ſeems ſo much troubled for what he has done. 
Meyn 39 £worye ob: 67 lnous A ia, ipwncy tir Te duggnum, x di.aov 77) in” 0 150 ui νννανννπνναινά² ws mois ,s m dau & 
ah NaN ee Th e Ne n en U, & ò dpd eue ours F 190%Uun, in & xghe Weanw, wind z nu ü, m9 wiley Tarlw 
tnmds da O vamnremmply, uu mT: av νν,EuUu⁵ũ⸗ n duarriv, & mis ago rev j, &4 , Wuw& cou. 
De Expedit. Alexand. Lib. 7. cap. 29. I now ſee that the deceas'd M. Baron Spanbeim (in the Proofs of his Remarks on the Ceſ/ars 
4 mperor Julian, p. 137. Edit. Amſter. 1728.) cites this, and ſeveral other Paſſages of Antiquity, to ſhew, that zhe Heathers 
eliev'd that Crimes were expiated by Penitence. The deceas'd M. Gronowvius ſharply criticis'd him for this, in a Note upon this 
very Paſſage of Arrian. But tho' the Queſtion here is not direſtly about the Effect of Repentance, with regard to the Expiation 
of the Crime in itſelf, and before God; yet Arrian, both as a Phils/opher and Hiftorian, might infinuate Fi 
do, and ought to judge of a Perſon who expreſſes a Concern for his Fault, This appears by his laſt Words, Abr Te ive ic 
TW pinoy ain ehmds uv mMemueray, Sc. Which do not relate to the Offended, (as the Latin Tranſlator miſunderſtood 
W them) but to the Offenger. M. Gronowvius, who was aware of this, criticiſes the Nobleman juſt mention'd, in ſuch a Manner 
I as ſhews he would quarrel for Straws, and that he did not himſelf underſtand the Nature of Repentance. , 
ſaid, that, according to the Philoſopher Arrian, if there was any thing which could excuſe Alexander for the Murther of Clitus 
it was his ſudden ay 25-207 Gronovius pleaſantly objects, that a Murtherer does not ceaſe to be call'd a Murtherer after he 
rime ; becauſe what is once done cannot be undone. Did ever any Man of Underſtanding conceive ſuch an 


s Opinion how Men 


The Bare: Lavin 


= * This hath place, chiefly, in the Quarrels that happen between two Sovereigns, two States; in a word, between thoſe who 
ue in the Independance of a State of Nature ; only, we muſt obſerve, that they will not take a {lender 
dient Satisfaction, or ſome Signs of Repentance for Recompence. 
other, and for which the Laws preſcribe a Satisfaction, it is more eaſy 


| Reparation for a ſuffi- 
But as to thoſe Damages which Fellow-citizens do one to an- 


to determine which of the Contenders ſhall paſs for the 


Aggreſſor. Titius Obſerv. on Pufendorf, CXL. But before I end this Chapter, we ſhall ſupply a conſiderable Omiſſion of our 


Author, which neither he nor Grotius have taken notice of; and that is, the Right which ever 
Mr. Locke hath proved the Juſtice and Extent of that Right, which all have to defend themſelv 


to ſlay me in his Humour. Liberty, if I may ſo ſay, 


extent of our Right, that we have to defend ourſelves a 
natural Liberty conſiſts in acknowledging no ſuperior Luthoel 
Dependance upon any other Man. Liberty, in a Civil Society, 
bliſted by the general Conſent of the whole Body, nor to an 
Laws than thoſe which the ſame Legiſlative Power ma 
But of this I ſhall ſpeak more largely elſewhere. See that E 
have mentioned, Lib, 2. Chap. 3, & 4. f. 17, & 22. 


y one hath to defend his Liberty. 


es; Whoever, ſays he, endeavours 


to uſurp an abſolute Power over any one, puts himſelf into a flate of War with him; ſo that this laſt cannot look the Proceed 
of the former, but as a plain Attempt againſt his Life. roſes from the Moment 2 a Man . 1 . receedings 


ction to him againſt my Will, I may preſume, that if I fall into his Hands, he may treat me as he pleaſes, and make no ſcruple 


is the Bulwark of my Preſervation, and th ; : 
belong to me; ſo that he that will make me his Slave, authorizes me to re 4 . 


lon and Property. But here we muſt earefully diſtinguiſh the State of Nature from the Civil State ; for tis upon this that the 


g me into Subje- 


pel him all manner of ways, that I may ſecure my Per- 


ainſt them who would bring us into Subjection to them, depends. Man's 


upon Earth, and following the Laws of Nature, without an 


in not ſubmitting to any Legiſlative Power, but that which is eſta- 
y other Government than what they acknowledge, nor to any other 
y make, according to the Extent of the Right which it hath received. 

1g Author's Treatiſe of Civil Government, whoſe Notions I 
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200 Of the Right and Privilege of Neceſſity. Booxll 


C HAP. VI. 
Of the Right and Privilege of Neceſlity. 


The ConTEnTs. 


1. How many kinds of Neceſſity there are. 

11. Wherein the Right and Privilege of Neceſſity 
conſiſts. 

111, What Right it gives every one over himfelf, 
and directly over others. 


HE Caſe of Neceſſity is a thing in every bo- 

dy's Mouth, and the Force of it generally 
acknowledg'd in the World: Hence we commonly 
ſay, that it hath no Law, that *tis a /uppos'd or pre- 
ſumptive Exception to all human Ordinances and 
Conſtitutions 3 and that, therefore, it gives a Right 
of doing many things otherwiſe forbidden *, Now 
whence this Force or Power ariſes, and how far it 
extends, we ought with the more Accuracy to exa- 
mine; becauſe ſome Caſuiſts ſeem to allow it none, 
or very little Efficacy, as to the Morality of human 
Actions. But, before we proceed to this Enquiry, 
we may obſerve in general, that * Tully, in his ſe- 
cond Book of Invention, c. 57, 58. makes a two- 
fold Neceſſity, the one ſimple and abſolute, which 
can, by no poſſible means, be reſiſted, alter'd, or 
abated ; and the other conditional or reſpective. This 
again he divides into three kinds, with regard ei- 
ther to Honeſiy b, to Safety, or to Convenience, Of 
which, he ſays, the firſt is, by many degrees, the 
higheſt, the ſecond of next Moment and Conſidera- 
tion, and the third very much inferior, and not able 
to ſtand in Competition with the reſt. He pro- 
ceeds to give it for a Rule, that altho* Honeſty be 
better than Safety, yet, in ſome Caſes, we may give 
the Preference to the latter; when what we take 
from Honeſty, in the conſulting our preſent Safety, 
may be recover'd and made up by our future Virtue 
and Integrity : When this cannot be done, Ho- 
neſty is abſolutely to be preferr'd and embrac'd, 
Others chuſe to ſay, that when the Neceſſity of Safety 
is preferr*d to the Nece/ity of Honeſty, ſuch a Fact 
cannot be defended in a direct way, and by any 
Preſcription of Right, but leans wholly on the Ex- 
cuſe which we allow to human Infirmity, and on 
the Indulgence of our Mercy and Pity. But that 
Neceſſity of Convenience is ſtill much weaker, and 
weighs very little, either in the Defence, or the 
Excuſe of Actions; unleſs, when the Cauſe comes 
before ſuch a Judge, as hath more regard to his 


Iv. And what indirefly, 


v, v1, VII. What Right it confers over other Ma 
Goods. | 


viii. What we may do to others Goods to pr 


OUT OWN. 


own partial Inclination, than to the Suggeſtions of if 


Wiſdom, and to the Demands of Right, 

Now our Buſineſs, on this Subject, lies chiefly in 
examining and ſtating the Nece/ity of Safety, and 
in conſidering what Force it hath to exem t ay 
Action from the Obligation of common Lays. 
that is, whether we may not ſometimes do thino. 
forbidden, and omit things commanded by the 
Laws, when we are (not by our own Fault) af 
into ſuch Streights, that we cannot otherwiſe f. 
cure our own Preſetvation *? And here it is appz- 
rent, that the Favour, the Right, the Leave, 
whatever it is that in ſuch Caſes we attribute 90 
Neceſſity, ſprings from this ſingle Principle, th 
it is impoſſible for a Man not to apply his utmoſ 
Endeavour towards preſerving himſelf ; and tha, 
therefore, we cannot eaſily conceive or ſuppoſe, ſuc 


an Obligation upon him, as ought to outweigh the 3 


Deſire of his own Safety. 

II. No good and pious Man can queſtion, but 
that Gop Almighty, who is the abſolute Maſter af 
our Lives, and whoſe free Bounty gave us the pre- 
carious Enjoyment of them, may impoſe on us þ 
ſevere a Law, that we ought rather to die, than to 
recede the leaſt degree from it. Of which kind the 
Jetos took their Law againſt eating Swine's Fleſh to 
be; as we find in the Hiſtory of the Maccalre. 
And their Judgment was then indeed right; be- 
cauſe, as the Caſe ſtood with them, to eat that fort 
of Fleſh was look'd on as an open Denial of the 
true Religion, Whereas, were they under no ſuch 
hard Circumſtances, it was no Sin for a Man b 
keep himſelf from ſtarving, by feeding on this for- 
bidden Meat, when no other could be procurd. 
Sometimes too, by the Authority of a Civil Sove- 
reign, Men may receive fo ſtrict and rigoros 
Commands, that they muſt rather part with thei 
Lives, than omit the Duty enjoin'd them. Butthe 
Obligation of Poſitive Laws is not always preſum'l 
to be ſo harſh and ſevere. For inaſmuch as the Au- 


” 2 M. Senec. L. 4. Controv. 27. Necefity is the great Patronage and Shelter of human Infelicity. Callimach. Hymn. in Dil. 


Neceſſity's a mighty Goddeſs. 


Add. Orat. Lentul. in Liv. L. q. c. 


+ 
To which belongs the Saying of P/iny, L. 1. Epiſt. 12. The beft and hig beſt Reaſon paſſeth for Neceſſity with wiſe Man. 


* 


— 


— 


1 Tully's Words are; Atque etiam hoc mihi videor dicere, eſſe quaſdam cum adjunctione neceſſtudines, quaſdam fimplice & - 


folutas. 
adjungitur 


Puto igitur efſe hanc neceſſitudinem, cui nulla vi refiſti poteſl ; que neque mutari, neque leniri porte. Ns 
omni tempore, id pertinebit ant ad honeſtatem 


aut ad incolumitatem ant ad commoditatth 


II ſumma: guidem neceſſitudo videtur eſſe honeſtatis; huic proxima, incolumitatis; tertia, ac leviſſima commodatis: gut 
cum his nunquam poterit duabus contendere. Haſce autem inter ſe ſpe neceſſe eſi comparari, ut quamquam præſtet honeftas incalu 


mitati, tamen utri potiſſimim conſulendum fit, deliberetur. 


Dua in re fieri poterit, ut cum incolumitati a) on bot non quod t 
in preſentid de honeftate delibatum, wirtute aliquands & induftria recuperetur, incolumitatis retis videbitur 


abenda ; cùm at” 


id non poterit honeſtatis. Farther, we mult obſerve, that that Neceſſity which we muſt ſuppoſe always happens without * 
Fault who is reduced to it, begets a Conteſt not only between Self. love and Sociableneſs, but, alſo, between Self love and Relr 
pou as, alſo, between the divers Duties of Self-love. The Conteſt between Self-love and Sociableneſs happens when tht 


erſons with whom we ought to have dealt otherwiſe, have no Part in the Neceſſity to which we are reduced: 


or our Author 


hath ſpoken in the foregoing Chapter of the Conteſt produced in conſequence of another's Fact, whether malicious, or not. * 


the Notes in the following Paragraph. 


2 Either in our Perſons or Goods, as it appears from the following Part of this Chapter. 


thoss 


| ſtitu- 

ſe, or of any other Rules and Conf! 
Foes of World. chiefly deſign'd by them to pro- 
Wo the Safety or Convenience of Mankind, we 


may ſuppoſe them, generally ſpeaking, to have 


I bcforc their Eyes the weak Condition of human 


; o have reflected on the Impoſſibility 
3 Man lies under, not to avoid, and to 
. off, all things which aim at his Deſtruction. 
Upon this account then, * moſt Laws, eſpecially 
thoſe which we call Poſittve, are judg'd to except 
the Caſes of Neceſſity ; that is, not to oblige, when 


he Obſervance of them muſt be attended with ſome 
| Eril deſtructive of our Nature, or exceeding the 
ordinary Patience and Conſtancy of human Minds : 
Unleſs when this very Caſe is included plainly in 


Injunction, either by expreſs » mention, or be- 
qv Nature of the Buſineſs cuts off all Excep- 
tion and Reſerve. Hence it is clear, that no ſuch 
Power ought to be attributed to Neceſſity, as that it 


2 ll F ſhould give us the Privilege of directly violating a 


Law, or of committing a Sin; but we only pre- 


Y ſume, from the favourable Intention of Legiſlators, 
and from the Conſideration of the Nature of Man, 


5 chat the Caſe of Neceſſity is not comprehended under 
WE the general Terms of a Law. 


An Inſtance of this 
our Saviour himſelf hath been pleas'd to give us, in 
David's eating the Sbeto- bread i, intimating, that 
the Matter, and the Reaſon of the Law, which 
forbad that Action in general, could not be ſup- 

gd co have any ſuch rigorous Deſign, as that a 

an ought rather to die with Hunger, than to 


touch the conſecrated Food “. 


CAP. VI. Of the Right and 
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It is plain then, that as to poſitive Laws this Privilege 
of Neceſſity is admitted and allow'd : But *cis a Point 
much more difficult to determine, whether the ſame 
Favour can take place in? the Laws of Nature; that 
is, whether in neceſſary Caſes we may fairly omit what 
is naturally commanded, or perform what is naturally 
forbidden? As for the firſt Queſtion, it appears from the 
Nature of affirmative Precepts, that whenever they o- 
bligea Man to the actual exerting of ſucha Performance 
as is enjoin'd, they, at the ſame time, ſuppoſe him to 
have Opportunity, Subject, and Power of acting: 
But now we may fairly judge theſe Conditions to be 
wanting, when I cannot doa thing without the Loſs 
of my Life. Since, to throw off the Love and Care 
of ourſelves, is juſtly rank'd amongſt impoſſible 
Attempts; or, however, amongſt ſuch as ſur- 

aſs the common Strength of Mens Souls, There- 
fore, unleſs it either be expreſsly, and particularly 
Yrovided by the Law, or deducible from the Qua- 
y of the Buſineſs to be undertaken, that I muſt 
rather lay down my Life than omit the Duty, all 
affirmative Edits of Nature may be underſtood to 
except the Caſe of extreme Neceſlity : Eſpecially, 
when a Man hath not fallen under ſuch Neceſſity 
through his own Neglect and Default. Thus 1 am 
not bound to furniſh an hungry Perſon with Bread, 
when I want it for my own Suſtenance® ; or to 
help a Man that is drowning, when I cannot ſave 
him without loſing myſelf. Seneca's Reſolution is 
good in both Cafes, I will give (ſays he) 10 thoſe 
who are in need; but ſo as not to put myſelf in the 


ſame needy Condition: I will ſuccour thoſe who are 


* See Matt. xii. 4. Add. Caſaubon Exercitat. ad Baron. 1. n. 9. 


b See 2 Corinth. viii. 13. 
© De Benef. L. 2. c.17. 


* 


* 


1 Otherwiſe, as Mr. Thomaſius obſerves, the publick Good reſults from the Good of gow Perſons ; and, for the moſt 
e 


— the Preſervation of a private Perſon is more advantageous to the State, than the Ob 
4A 


riſpr. Div. Lib. 2. Chap. 2. F. 131. 
2 1 is thus, He 

any thing that might in 

preſent Be 


rowed, partly, 


the Romans, according to the Senatus-conſultum, Slaves were obli 
e leaſt contribute to ſave their Maſters ; ſuch, for Inſtance, was crying for Help, 
ath. See Digeft. Lib. xxix. Tit. 6. De Senatus-conſult. Silan. Leg. 1. F. 28. 
3 This takes place, as we ſee on ſeveral Occaſions, where the Law , 
We muſt ſay the ſame thing of Injunctions againſt keeping Days of Feſtival, to w 
feriis caret, out of Pallad. de Re _— Lib. 1. 


Chap. 6. Neceſſi 
5 The — Principles are moſt exact, and proper to decide 
r 


rvation of any human Law. Inftit: 


rather to periſh than negle& 


o' threaten'd with 


uires mili Service. 


ich our Author's Words refer, Nece/itas 
makes no Holidays. 


Queſtions which can be propoſed in this Matter; they are bor- 


om Titius's Obſerv. CXLI. and, partly, from Thomaſius's Inftit. Furiſpr. Divin. Lib. 2. Chap. 2. 6. 130, Cc. 
For we muſt diſtinguiſh between the Laws which concern Go p, and thoſe that relate to Men. 


As to the firſt of theſe, we may 


lay down theſe two Rules; 1. That always, when in doing, or not doing a certain Action, we ſhew directly, or indirectly, 
ſome Contempt of the Divine Majeſty; the Law which forbids, or orders this Action, admits of no Exception in Caſes of Ne- 
ceſſity; for, in this Caſe, the Nature of the Lay itſelf makes it evident, that no Man ought to preſerve his own Life by any 


thing whereby Go p is diſhonoured. Thus we 
or renounce the Profeſſion of a Religion we think true, 


not dir 


ould ſuffer every thin 


to embrace another we believe falſe, Sc. 
the Example of Daniel, found in his Prophecy, Chap. vi. verſ. 10. 2. But if in doin 


rather than blaſpheme, or do any idolatrous Action, 
To which may be referr'd 
g, or not doing a certain Action, we do 


y, or indirettly, ſhew any Contempt of the divine Majeſty, the Law which forbids, or orders that Action otherwiſe, 


does not indiſpenſibly oblige, in a Caſe of extreme Neceſlity ; for then the Glory of Go Þ not ſuffering any Affront, his infi- 


nite Goodneſs will not allow us to preſume, that he will oblige 


when we cannot commit any Action 


ſitively by the Law of 
the Supreme Legiſlator, theſe ſort 


Supreme Legiſlator. 
ſon whom we know to be innocent. 
with which we are threatned by an unjuſt A 
ing, or contracting by ſuch a forced Ad, any vali 


ſo far is he from engaging us to violate our Duty, 
Chap. 2. F. 8. As ior fo 


the Exception of the Caſe of Neceſſity hath place, 
Contempt of the divine Majeſty, which muſt be jud 
the other in the ſeven Brethren ſpoken of in the Hiſt 


us to expoſe our Lives needleſly, or our Property. So that 
ature, without ſhewing, at leaſt, indirectl 


» ſome Contempt of 


negative Laws admit of no Exception in the Caſe of Neceflity ; and ſo much the more, if 
we do not find ourſelves reduced to this Dilemma, either to die, 


thro' the Violence of him that propoſes it, either formally, or by Interpretation, 


or break ſome negative Maxim of the natural Law, which, 
may make us contemn the Authority of the 


Wherefore, we muſt reſolve rather to die, than lie (for Example) with our Mother, or ſlay a Per- 
See what we have ſaid Note 3. Page 17. But we may, 


to avoid a great Evil, 


reſſor, promiſe ſomething, even with an Oath, without Intention of ſwear- 
Obligation ; for, 
he who forces us unjuſtly, does it only becauſe he thinks we have a 


in that Caſe, tis neither a true Oath nor Promiſe ; and 
great Reſpect to the Deity, otherwiſe he would not value it ; 


that he would be much troubled that we ſhould. See what is ſaid, Lib. 4. 
ch Actions as are forbidden by ſome poſitive divine Law, 


as they are otherwiſe indifferent in themſelves, 


or not, in that reſpect, according as in doing of them we ſhew, or not, ſome 
of by Circumſtances. The firſt is ſeen in the Example of David, and 
ory of the Maccabees, upon which our Author reaſons well. As to 


the natural affirmative Laws, which concern the Divinity, Mr. Titius believes with Mr. Thomaſins, that they do not in- 


diſpenſibly oblige to an outward poſitive Worſhip, 
Note 6. Page 152. But altho' ſome Acts of outward Worſhi 
obliged to practiſe them in the Caſe of extreme Neceſſity, 


rectly or indirectly; which does not commonly happen, 
the Duties which concern Men themſelves, 


whoſe Omiſſion may be a Sign of ſuch a Contempt. See what is ſaid 
p are expreſsly commanded by ſome poſitive Law, we are not 


>, unleſs the Omiſſion paſſes for an open, 
Religion which we eſteem true, as in the Caſe of Daniel, Chap. vi. ver. 10. or when it ſhews a Co 


or tacit Abjuration of the 
ntempt of the Divinity di- 


I ſhall ſpeak in Note 5. of the Privileges of Neceſlity, with relation to 
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CHAP, VI. 
Of the Right and Privilege of Neceſſity. 


The ConTEnNTs 


1. How many kinds of Neceſſity there are. 

11. Wherein the Right and Privilege of Neceſſity 
conſiſts. 

111, What Right it gives every one over himſelf, 
and diretily over others. 


HE Caſe of Neceſſity is a thing in every bo- 

dy's Mouth, and the Force of it generally 
acknowledg'd in the World: Hence we commonly 
ſay, that it hath no Law, that tis a ſuppos'd or pre- 
ſumptive Exception to all human Ordinances and 
Conſtitutions 3 and that, therefore, it gives a Right 
of doing many things otherwiſe forbidden. Now 
whence this Force or Power ariſes, and how far it 
extends, we ought with the more Accuracy to exa- 
mine; becauſe ſome Caſuiſts ſeem to allow it none, 
or very little Efficacy, as to the Morality of human 
Actions. But, before we proceed to this Enquiry, 
we may obſerve in general, that * Tully, in his ſe- 
cond Book of Invention, c. 87, 58. makes a two- 
fold Neceſſity, the one ſimple and abſolute, which 
can, by no poſſible means, be reſiſted, alter'd, or 
abated ; and the other conditional or reſpettlive. This 
again he divides into three kinds, with regard ei- 
ther to Honeſty®, to Safety, or to Convenience, Of 
which,” he ſays, the firſt is, by many degrees, the 
higheſt, the ſecond of next Moment and Conſidera- 
tion, and the third very much inferior, and not able 
to ſtand in Competition with the reſt. He pro- 
ceeds to give it for a Rule, that altho* Honeſty be 
better than Safety, yet, in ſome Caſes, we may give 
the Preference to the latter; when what we take 
from Honeſty, in the conſulting our preſent Safety, 
may be recover'd and made up by our future Virtue 
and Integrity : When this cannot be done, Ho- 
neſty is abſolutely to be preferr'd and embrac'd, 
Others chuſe to ſay, that when the Neceſſity of Safety 
is preferr*d to the Neceſſity of Honeſty, ſuch a Fact 
cannot be defended in a direct way, and by any 
Preſcription of Right, but Jeans wholly on the Ex- 
cuſe which we allow to human Infirmity, and on 
the Indulgence of our Mercy and Pity. But that 
Neceſſity of Convenience is ſtill much weaker, and 
weighs very little, either in the Defence, or the 
Excuſe of Actions; unleſs, when the Cauſe comes 
before ſuch a Judge, as hath more regard to his 


Iv. And what indirefly, 

v, v1, vii. What Right it confers over other Na 
Goods. = 

vill. What we may do to others Goods 10 preſuy 
our 0WN, | 


own partial Inclination, than to the Suggeſtions g 


Wiſdom, and to the Demands of Right, 

Now our Buſineſs, on this Subject, lies chief in 
examining and ſtating the Neceſ/ity of Safety, and 
in conſidering what Force it hath to exempt 
Action from the Obligation of common Ee 
that is, whether we may not ſometimes do thing: 
forbidden, and omit things commanded by 1, 
Laws, when we are (not by our own Fault) af 
into ſuch Streights, that we cannot otherwiſe 6. 
cure our own Preſetvation *? And here it is appz- 
rent, that the Favour, the Right, the Leave, c 
whatever it is that in ſuch Cafes we attribute 9 
Neceſſity, {prings from this fingle Principle, th 
it is impoſſible for a Man not to apply his utmoſ 
Endeavour towards preſerving himſelf ; and tha, 
therefore, we cannot eaſily conceive or ſuppoſe, ſuch 
an Obligation upon him, as ought to outweigh th 
Deſire of his own Safety, | 

II. No good and pious Man can queſtion, hut 
that Gop Almighty, who is the abſolute Maſter of 
our Lives, and whoſe free Bounty gave us the pre 
carious Enjoyment of them, may impoſe on us þ 
ſevere a Law, that we ought rather to die, than to 
recede the leaſt degree from it. Of which kind the 
Jews took their Law againſt eating Swine's Fleſh to 
be; as we find in the Hiſtory of the Maccaler, 
And their Judgment was then indeed right; be. 
cauſe, as the Caſe ſtood with them, to eat that fort 
of Fleſh was look'd on as an open Denial of the 
true Religion, Whereas, were they under no ſuch 
hard Circumſtances, it was no Sin for-a Man to 
keep himſelf from ſtarving, by feeding on this for- 
bidden Meat, when no other could be procur'l, 
Sometimes too, by the Authority of a Civil Sove- 
reign, Men may receive ſo ſtrict and rigorow 
Commands, that they muſt rather part with their 
Lives, than omit the Duty enjoin'd them. But the 
Obligation of Poſitive Laws is not always preſum'd 
to be ſo harſh and ſevere. For inaſmuch as the Au- 


* ® M. Senec. L. 4. Controv. 27. Neceſſity is the great Patronage and Shelter of human Infelicity. Callimach. Hymn. in Dil 


Neceffity's a mi ht Goddeſs. 


Add. Orat. Lentul. in Liv. L 


TW - 


«ae 
To which belongs the Saying of P/iny, L. 1. Epiſt. 12. The beſt and higheft Reaſon paſſeth for Neceſſity with wiſe Mer. 


— 


— 


ah 


Py 
t 


folutas. 
adjungitur 


1 Tully's Words are; Atque etiam hoc mihi videor dicere, efſe quaſdam cum adjunctione neceſſitudines, qua/dam Aimplicet & ab. 
Puto igitur efſe hanc neceſſitudinem, cui nulla wi reſiſti poteſl ; que neque mutari, neque leniri porte. QU 
omni tempore, id pertinebit aut ad honeſtatem 


aut ad incolumitatem ant ad commuditatth 


„„ — — — ces ee 2 — 


IA ſurmar guidem neceſſitudo videtur eſſe honeſtatis; huic proxima, incolumitatis.; tertia, ac leuiſima commodatis: ſus 
cum his nunquam poterit duabus contendere. Haſce autem inter ſe ſæ pe neceſſe eſt comparari, ut quamquam præſtet bonaſtas incl 
mitati, tamen utri potiſſimum conſulendum fit, deliberetur.——— ua in re fieri poterit, ut cum incolumitati conſuluerimus, guad 
in preſentia de honeſtate delibatum, virtute aliquande & induftria recuperetur, incolumitatis ratio videbitur habendg : cim att 
id non poterit honeſtatis. Farther, we mult obſerve, that that Neceſſity which we muſt ſuppoſe always happens without bi 
Fault who is reduced to it, begets a Conteſt not only between Self-love and Sociableneſs, but, alſo, between Self love and Relr 

ion; as, alſo, between the divers Duties of Self-love. The Conteſt between Self-love and Sociableneſs happens, when '** 

erſons with whom we ought to have dealt otherwiſe, have no Part in the Neceſſity to which we are reduced: For our Auth 
hath ſpoken in the foregoing Chapter of the Conteſt produced in conſequence of another's Fact, whether malicious, or not. 
the Notes in the following Paragraph. 


Either in our Perſons or Goods, as it appears from the following Part of this Chapter. = 
tho! 


- 


of any other Rules and Conſtitu- 
| hors of eo, chiefly deſign*d by them to pro- 
768 * Safety or Convenience of Mankind, we 
= 10 ſe them, generally ſpeaking, to have 
0 bebe their Eyes the weak Condition of human 
; ture; and to have reflected on the Im ſũbility 
Thich every Man lies under, not to avoid, and to 
Give off, all things which aim at his Deſtruction, 
Upon this account then, * moſt Laws, eſpecially 
thoſe which we call Poſitive, are judg'd to except 
the Caſes of Neceſſity ; that is, not to oblige, when 
the Obſervance of them muſt be attended with ſome 
Evil, deſtructive of our Nature, or exceeding the 
ordinary Patience and Conſtancy of human Minds : 
Unleſs when this very Caſe is included plainly in 
the Injunction, either by expreſs : mention, or be- 
cauſe the Nature of the Buſineſs cuts off all Excep- 
tion and Reſerve. 5 Hence it is clear, that no ſuch 
BSE Power ought to be attributed to Nece/iy, as that it 
would give us the Privilege of directly violating a 
las, or of committing a Sin; but we only pre- 
ſame, from the favourable Intention of Legiſlators, 
and from the Conſideration of the Nature of Man, 
that the Caſe of Neceſſity is not comprehended under 
the general Terms of a Law. An Inſtance of this 
our Saviour himſelf hath been pleas'd to give us, in 
David's eating the Shew-bread i, intimating, that 
SE the Matter, and the Reaſon of the Law, which 
RE forbad that Action in general, could not be ſup- 
pos d :o have any ſuch rigorous Deſign, as that a 
= Man ought rather to die with Hunger, than to 
touch the conſecrated Food “. 


See Matt. xii. 4. 
b See 2 Corinth. viii. 13. 
© De Benef. L. 2. c. 17. 


* 
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of Necelſity. 
It ĩs plain then, that as to poſitive Laws this Privilege 
of Neceſſity is admitted and allow'd : But *cis a Point 
much more difficult to determine, whether the ſame 
Favour can take place in * the Laws of Nature; that 
is, whether in neceſſary Caſes we may fairly omit what 
is naturally commanded, or perform what 1s naturally 
forbidden? As for the firſt Queſtion, it appears from the 
Nature of affirmative Precepts, that whenever they o- 
bligea Man to the actual exerting of ſucha Performance 
as is enjoin'd, they, at the ſame time, ſuppoſe him to 
have Opportunity, Subject, and Power of acting: 
But now we may fairly judge theſe Conditions to be 
wanting, when I cannot do a thing without the Loſs 
of my Life. Since, to throw off the Love and Care 
of ourſelves, is juſtly rank'd amongſt impoſſible 
Attempts; or, however, amongſt ſuch as ſur- 

aſs the common Strength of Mens Souls. There- 
fore, unleſs it either be expreſsly, and particularly 

rovided by the Law, or deducible from the Qua- 
firy of the Buſineſs to be undertaken, that I muſt 
rather lay down my Life than omit the Duty, all 
affirmative Edits of Nature may be underſtood to 
except the Caſe of extreme Neceſlity : Eſpecially, 
when a Man hath not fallen under ſuch Neceſſity 
through his own Neglect and Default. Thus 1 am 
not bound to furniſh an hungry Perſon with Bread, 
when I want it for my own Suſtenance® ; or to 
help a Man that is drowning, when I cannot ſave 
him without loſing myſelf. Seneca's Reſolution is 
good in both Caſes, 7 will give (ſays he) *© to thoſe 
who are in need; but ſo as not to put myſelf in the 


ſame needy Condition: I will ſuccour thoſe who are 
Add. Caſaubon Exercitat. ad Baron. 1. n. 9. 


* 


1 Otherwiſe, as Mr. Thoma ſius 


1 Div. Lib. 2. Chap. 2. F. 131. 
2 It is thus, that amon 

any thing that might in 
preſent 


ceſſity; for, in this Caſe, the Nature of the Thin 
thing whereby Go Þ is diſhonoured. Thus we 


the Example of Daniel, found in his Proph 
not di 


when we cannot commit any Nee by the Law of 
the Supreme Legiſlator, theſe ſort of n 


ſon whom we know to be innocent. 
with which we are threatned by an unjuſt Aggreſſor, 
ing, or contracting by ſuch a forced Ad, any v 


ſo far is he from engaging us to violate our Duty, 
Chap. 2. F. 8. As for fo 10 
Contempt of the divine Majeſty, which muſt be jud 
the other in the ſeven Brethren ſpoken of in the 

the natural affirmative Laws, which concern the Divini , 
diſpenſibly oblige to an outward poſitive Worſhip, whoſe 6 
Note 6. Page 152. But altho' ſome Acts of outward Wo 


Religion which we eſteem true, as in the 
rectly or indirectly; 


the Duties which concern Men themſelves, 


the Romans, according to the Senatus-conſultum, Slaves were obliged 
e leaſt contribute to ſave their Maſters ; ſuch, for Inſtance, was crying for Help, 
th. See Digeft. Lib. xxix. Tit. 6. De Senatus-conſult. Silan. Leg. 1. F. 28. 
3 This takes place, as we ſee on ſeveral Occaſions, where the Law , 
We muſt ſay the ſame thing of Injunctions againſt keeping Days of Feſtival, to w 
feriis caret, out of Pallad. de Re Ruftic. Lib. 1. Chap. 6. Neͤceſſi 
5 The following Principles are moſt exact, and proper to decide 
rowed, partly, from Titius's Obſerv. CXLI. and, partly, from Thomaſrus's Inftit. 
For we muſt diſtinguiſh between the Laws which concern Go p, 
lay down theſe two Rules; 1. That always, when in doing, or not doing a certain Action, we ſhew directly, 
ſome Contempt of the Divine Majeſty ; the Law which forbids, or orders this Action, admits of no Exception in Caſes of Ne- 
itſelf makes it evident, that no Man ought to preſerve his own Life 
ould ſuffer every thin 
or renounce the Profeſſion of a Religion we think true, to embrace anot 
ecy, Chap. vi. verl. 10. 
Ly, or indirectly, ſhew any Contempt of the divine Majeſty, the Law which 
does not indiſpenſibly oblige, in a Caſe of extreme Neceſſity; for then the 


nite Goodneſs will not allow us to preſume, that he will — us to expoſe our Lives needleſly, 


ature, without ſhewing, at leaſt, indirectly, 
egative Laws admit of no Exception in the 
we do not find ourſelves reduced to this Dilemma, either to die, 


thro" the Violence of him that propoſes it, either formally, or 
Supreme Legiſlator. Wherefore, we muſt reſolve rather to die, than lie 


obſerves, the publick Good reſults from the Good of private Perſons ; and, for the moſt 
„the Preſervation of a private Perſon is more advantageous to the State, than the Obſervation of any human Law. Inftit: 


rather to periſh than negle& 


o' threaten'd with 


Service. 


ich our Author's Words refer, Nece/itas 
makes no Holidays. 


Queſtions which can be propoſed in this Matter; they are bor- 
Juriſpr. Divin. Lib. 2. Chap. 2. F. 130, Cc. 
and thoſe that relate to Men. As to the firſt of theſe, we may 


or indirectly, 


uires mili 


by any 
rather than blaſpheme, or do any idolatrous Action, 


er we believe falſe, &c. To which may be referr'd 
2. But if in doing, or not _ a certain Action, we do 
Forbids, or orders that Action otherwiſe, 

Glory of Go p not ſuffering any Affront, his infi- 
or our Property. So that 
ſome Contempt of 
e of Neceſſity; and ſo much the more, if 
or break ſome negative Maxim of the natural Law, which, 
Interpretation, may make us contemn the Authority of the 
(for Example) with our Mother, or ſlay a Per- 


See what we have ſaid Note 3. Page 17. But we may, to avoid a great Evil, 
promiſe ſomething, even with an Oath, without Intention of ſwear- 


Obligation; for, in that Caſe, tis neither a true Oath nor Promiſe ; and 
he who forces us unjuſtly, does it only becauſe he thinks we have a 


great Reſpect to the Deity, otherwiſe he would not value it; 


that he would be much troubled that we ſhould. See what is ſaid, Lib. 4+ 
ch Actions as are forbidden by ſome poſitive divine Law, 
the Exception of the Caſe of Neceſſity hath place, or not, in that re 


as they are otherwiſe indifferent in themſelves, 
ſpect, according as in doing of them we ſhew, or not, ſome 


of by Circumſtances. The firſt is ſeen in the Example of David, and 
iſtory of the Maccabees, 


upon which our Author reaſons well. As to 


Mr. Titius believes with Mr. Thomaſius, that they do not in- 
miſſion may be a Sign of ſuch a Contempt. See what is ſaid 


rſhip are expreſsly commanded by ſome poſitive Law, we are not 
obliged to practiſe them in the Caſe of extreme Neceſſity, unleſs the Omiſſion paſſes for an open, 


or tacit Abjuration of the 


: Caſe of Daniel, Chap. vi. ver. 10. or when it ſhews a Contempt of the Divinity di- 
which does not commonly happen, I ſhall ſpeak in Note 5. of the Privileges of Neceſlity, with relation to 
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ready to periſh, but ſo as not to expoſe myſelf to cer- 


tain Ruin. | 

As for the negative Precepts, or the Prohibitions 
of natural Laws, this, in the firſt place, is moſt 
certain, that no Nece/ity can make it allowable for 
us to undertake an Action directly diſhonouring Al- 
mighty GoD ; as, ſuppoſe, to blaſpheme, or to 
deny him, and renounce his Worſhip and Service, 
tho? for the avoiding of preſent Death. For, inaſ- 
much as God is able to inflict on a Man a much 
more grievous Evil than natural Death can be ima- 
gin'd to be, our Reaſon doth, with good Probabi- 
lity, aſſure us, that he will requite us with a much 
more noble Happineſs, when we part with our 
Lives for his Sake: On the other hand, it would 
bs abſurd, as well as impious, to ſin againſt the 
Divine Honour, for the eſcaping of a leſſer Evil, 
than what he incurs by ſuch an Offence . Yet the 
unhappy Caſe of thoſe who yield to the Force and 
Violence of Tortures, is not altogether unworthy 
of our Pity. 

Concerning thoſe Laws which which contain the 
mutual Duties * of Men, it may be firſt obſerv'd, 
that ſome of theſe natural Precepts preſuppoſe 
ſome Human Deed or Inſtitution ; which, as may 
be gather*d from its End and Purport, not extend- 
ing to the Caſe of extreme Neceſſity, the ſame Ex- 
ception may be fairly underſtood in the Law. And 
then we may remark farther, that a Man cannot be 
faid by his own Act, immediately, to have violated 
a Law, unleſs the Act can be rightly imputed to 
him. Now an Act may proceed from a Man two 
ways, either as he is the Principal, or as he is the 
Inſtrumental Cauſe of it, And this Inſtrumental Cauſe 
is again of two kinds, either as it exerciſes no Mo- 
tion, but what is impreſs'd on it by the principal 
Cauſe, and againſt its own natural Inclination, if it 
have any; or, as it applies itſelf upon its own pro- 
per and internal Impulſe to ſuch a Performance, 
tho? the Influence, and the Direction of the firſt 
Cauſe do, likewiſe, aſſiſt in the Operation, If then 
a Man be, according to this latter way, Inſtrumen- 
tal in an Act, the Act may not only be imputed to 


a Carpyllid. in Antholog. 
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the principal Cauſe 3 but, alſo, to him, a; ki 
true and proper Work. But if he be inſtrum, 
or concurrent only in the former manner, the a; 
ſhall not be imputed to him, but only to the .; 
cipal Agent. What farther Conditions N 
quiſite to this Caſe ſhall hereafter be * more laro,, 
explain'd. . 15 $6) 
III. Thus much being premiſed, we may gg 
to diſcuſs the particular Caſes and Queſtions ak 
diſputed on this Head. In reference, then, * 
Man's ſelf; tho', otherwiſe, he hath no ſuch Nen 
and Power over his Members, as to deſtro 
diſtort, or to maim them at his Pleaſure; : 
ſhall be lawful for him to cut off a Limb; that 
either poſſeſs'd by an incurable Gangrene, or thy 


is rendred uſeleſs by a Wound; in the former Cap. 3 8 


to keep the whole Body from periſhing, or th 
ſound Parts from being infected; and, in the latte 
that the uſe of the other Members be not hindreg 
by the Clog of an unſerviceable and cumberſome 
Appendage. Whether the extremeſt Neceſſy 
farther gives a Man any Right over his own Life 
that is, whether for the eſcaping a Death of Teng 
miny, or of Torture, he may lay hold on mor 
gentle Means of leaving the World, we have ©. 
quir'd, and ſtated in the preceding Chapter, W. 


may proceed, therefore, to examine what Right  _ 
Neceſſity can give us over others. To feed on Mum 


Fleſh, in the deſperate Extremity of Famine, whe 


no other Suſtenance can be procur'd, is a lament. * 
ble, indeed, but not a ſinful Expedient. But as fr 


thoſe Inſtances, when in Diſtreſs, and Want of al 


Proviſions, Men have been kill'd to preſerve thir 
Fellows, either by Compulſion, and againſt ter 


Conſent, or elſe by the Determination of Lot, the 
Deciſion of them is a Point of ſome Difficulty ad 
Uncertainty. Inaſmuch as whatever the Lay +. 
gainſt Murther ſuggeſts on one fide, the Sharpnel 
of Hunger pleads as loud on the other; and the 
Belly, that Advocate without Ears: Eſpecially, 
conſidering, that unleſs this unhappy Means un 
made uſe of, the whole Company muſt have ineri- 
tably periſh'd. This is one of thoſe Caſes, in which 


Good Men, whatever Scenes of Fate they ſee, 
Shall ne'er be Loſers by their Piety. 


Means, morally ſure, to ſhun a great Evil, without a p 
* without any other Perſon, who finds himſelf in the li 


«c 


7 % Every time that, in doing an Action, otherwiſe prohibited, which either reſpects ourſelves or others, we find a phyſical 
reater accruing to ourſelves or others, than that we would avoid ; and 


e Caſe, claiming a particular Right to the Means which offer then. 
ſelves : Then the Law permits the Exception of the Caſe of Neceſſity. 


muſt keep to the general Rule.” To this I ſay, firſt, that the Means ſhould be phyſical, i. e. ſolely furniſh'd by Providence, 
Now this excludes all the Caſes, where*the Connection of the Means, with the 9 
another Perſon. For ſuch Will naturally renders the Effect uncertain; and is, beſides, 


But, if any one of theſe Conditions be wanting, we 


the Danger, depends upon the Will dc 


ere, always accompanied with Malice; 


or, at leaſt, an indire& Deſign openly to deſpiſe the Authority of the Legiſlator. See what I have ſaid on the Abridgment of 
The Duties of a Man and a Citizen, Lib. i. Cap. xxv. Note 1. of the laſt Editions. | Secondly, it is ſufficient, however, that the 
Means be morally ſare. I do not here mean abſolute and infallible Certainty. It ſhould rather be underſtood in a Negative, 
than a poſitive Senſe. That is to ſay, that without ſuch a Means we are undone, not that we are ſure of being fav'd, if ve 
alc it. A Fugitive, for Example, may be overtaken, tho, in order to ſave Time, he ſhould throw down a Cripple who food 


in his Way. 


his does not, however, hinder him from having a Right to force a Paſſage, even at the Hazard of hurting 


Man, who was in no Condition to get out of his Way; for Nature here allows every one to keep their Ground as long as poll: 
ble. Thirdly, we muſt take Care, that in thus counter- acting the common Rules, ſome Evil does not ariſe greater, with re 
ſpect to ourſelves or others, than that which we would avoid. For inſtance, we ought not to ſave our Property by endangering 
the Life of an innocent Perſon. And, if we cannot ſave our own Life, without expoſing that of another, whoſe Preſervation 
is of much more Importance to Society; then the great Diſproportion between the Loſs of ſuch a Perſon, and our oun 
Danger, leaves no room for excepting the Caſe of Neceſſity. Fourthly, if any other Man, reduced to the ſame Neceflity, 0 
expos'd to the ſame Hazard, by the uſe of the Means which offer themſelves to us, has a particular Right to make uſe of thoie 
Means, it is certain the Care of our own Preſervation muſt yield to the double Claim of ſuch a Competitor. 

See Lib. VIII. Chap. 1. F. 6. and what I ſhall ſay upon it contrary to our Author's Notions, | 

3 We may, in this place, apply the Principles laid down in Nore 5. Page 201. Indeed the loſs of a Member is, wit 
out Contradiction, a leſſer Evil than the Loſs of Life, and is, alſo, a ſure Means to keep ourſelves from Danger. The 
lame Thing hath place, as any one may ſee, in the Caſes where to fave a more noble and neceſſary Member, we are contented 
to be deprived of one leſs conſiderable and uſeful. But we ought to obſerve, 1. That it is ſufficient here to ſuppoſe 3 bare 
Permiſſion, there being but few Men, who have Courage ſufficient to bear ſuch a painful Operation as the cutting of a Member 
dangerouſly affected is; and, therefore, had rather die of their Wounds in Eaſe. 2. That Neceſſity to which we were redu 


ought not to be underſtood in its utmoſt rigor. So that when we have, in ſome manner, contributed, by our own Fault, to put 
ourielves into ſuch an Extremity, we may not lawfully, to retrieve our Affairs, reſolve upon a thing otherwiſe unlawful. Ser 
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crime of 'Murther. 


4% 
* 


Man ought to die rather than commit the Fact, 


4 Nature**. To this purpoſe we have a 
3 of ſeven Engliſhmen, who being toſs'd in the 


ain Occan without Meat or Drink, kill'd one of 


i ber, on whom the Lot fell, and who had 
12 not to be diſſatisfied, ; aſſuaging, in 
ſome meaſure with his Body, their intolerable and 
almoſt famiſh'd Condition: Whom when they at 
laſt came to ſhore, the Judges abſolv'd of the 
Zeigler upon Grotius Þ, giving 
this Relation, is of opinion, That 20e Men were all 
guilty of a great Sin, for conſpiring againſt the Life of 


one in the Company, and (if it ſhould ſo happen) 
er one againſt bis own; thus regarding bodily Peril 

vor bn the Danger of their Souls: That no one ought 
„ bave ſet ſo little a Value on his Life, as to loſe it for 


ſatisfying the Hunger of the reſt: And that the reſt 


ought not to have been /o cruel to their Fellow, in. 


compliment to their own Stomachs. But to this it 


. might be anſwer'd, that *tis too harſh and rigorous 
WE a Cenſure, to ſay thoſe Men conſpire againſt the Life 
/ thr, who agree to take the Chance of dying 
one of them, for preſerving the Lives of all the 


reſt e. And, conſequently, they could put their Souls 
into no danger by this unfortunate Reſolution. Nor, 


: 5 is the Charge of under valuing their Lives any better 


grounded; ſince he only can fall under this Imputa- 
tion, who throws himſelf away without Neceſſity. 
Nor, in the third place, doth there lie any Objection 


| J of Cruelty, when the Perſon dying for the Safety of 


his Companions, receives the Inſtrument of Death 
with leſs Grief and Reluctancy than the others apply 
it, There is another Caſe worth examining, * ſup- 


poſe in a Shipwreck more Men leap into the little 
Boat than it is able to carry, and the Boat belongs to 
no one by a more peculiar Right than to the reſt; 


whether they may not fairly draw Lots, who ſhall 
be caſt overboard ; and whether, if any one refuſe 
thus to take his Chance, he may not be thrown out 
without farther Deliberation, as one who ſeeks the 


a Homer Odyſſ. vii. 216. Ov” 8 cv,, &c. 
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it being directly contrary to the Laws both of 
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Deſtruction of the whole Company? But thefe 
Caſes being ſuch as very rarely happen, 3 we chuſe 
at preſent to ſuſpend our poſitive Judgment con- 
cerning them. 

IV. This may more frequently happen, that two 
Perſons being under imminent Danger of their 
Lives, both muſt unavoidably periſh, unleſs one of 
them, for his own Deliverance, haſtens, by ſome 
Act, the Fate of the other, which would, however, 
have ſoon arriv'd : Or, that upon Neceſſity we 
may bring on another, indirectſy, the Danger of 
Death, or of ſome grievous Hurt ; not deſigning 
to harm him, but only to exerciſe ſuch an Act as 
may, probably, prove miſchievous to him; at the 
ſame time deſiring any other way to get rid of our 
Neceſſity and Streights; and endeavouring, as far 
as lies in our Power, to make the Damage fall light 
on the Suffering Party. Now this kind of Hurt, as 
we judge it not to cauſe any Sin in the Giver, ſo we 
think the Receiver ought. to look on it as purely an 
accidental Evil, upon account of which he has no 
reaſon to be angry with the Author. Let us conſider 
an Inſtance or two of both Caſes. If I, being a 
ſkilful Swimmer, fall into deep Waters with an- 
other utterly ignorant of that Art; and he, as the 
uſual way is, clings faſt about me, and I am not 
able to drag out both Burthens; who will blame me 
for uſing all my Strength to get rid of him, and ſo 
to prevent my own Death, tho? perhaps I could, 
with hard ſhift, have held him ſome few Minutes 
above Water? So in a Wreck“, if I have taken 
Poſſeſſion of a Plank which will not hold two, and 
another ſwimming towards me, ſhall endeavour to 
throw himſelf upon it, to the Deſtruction of us 
both; there ſeems to be no Reaſon why I ſhould 
not apply the utmoſt Violence in keeping him off. 
And thus, likewiſe, if two Men are purſued hard 
by an Enemy, bringing Death in his Hand, if both 
cannot be ſaved, one of them may, for his own Se- 
curity, either by breaking down a Bridge, or ſhut- 
ting a Gate after him, leave the other in imminent 


The Belly, like a bold Petitioner, 
Breaks rudely in, and forceth you to hear, 


d Ad Grot. L. 2. c. 1. from Nich. Tulpius Obſervat. Medicin. L. 1. c. 43. 


© See Jonab, c. 1. ver. 7, Oc. 


Mr. Titius, Obſerv. CXLIV. thinks it neither unlawful, nor of an indiſpenſible Obligation; but he ſays, ** That they 


* who are reduced to this Extremity, ought never to reſolve upon a Thing ſo ſad and inhuman ; for, altho', commonly the 
Affections of Men one to another, eſpecially ſuch as are neither Parents nor Friends, are very cool; yet, when they are in- 


= © volved in any common Danger, the Senſe of that naturally awakens our Thoughts of Humanity and Compaſſion, which 


make us chuſe rather to die ourſelves, or wait the unforeſeen Events of Divine Providence, than have recourſe to ſuch an 


= *© irkſome and barbarous Expedient, by which we are not yet ſure that we ſhall ſave our Lives.” I add, that the Means here 
is not of ſuch a Nature as to be regarded as one of thoſe which Providence alone furniſhes. 


| | : In other Caſes, where Neceſſity 
gives a Right, the Evil we do another is only an accidental Conſequence of our uſing the Means, which have a natural Con- 


W& 2<ftion with our own Preſervation. We do not propoſe directly to take away a Man's Life, we only leave him in Danger; or, 
ewe do any thing to put him in that Condition, it is not always, in a manner, infallibly fatal to him. There often remains, 


ſome ſmall Hopes of his Delivery. But, in the laſt Caſe, we muſt neceſſarily, and deliberately kill a Perſon, and that to pro- 


ö cure ourſelves a Food, which no one but a Cannibal will regard without ſuch Horror and Diſguſt, as is equally inſupportable 


with the ſevereſt —_ 


Indeed, thoſe who are reduc'd to ſuch an Extremity rather deſerve our Compaſſion, than to be 
conſider'd as guilty of 


urther. But this is becauſe we juſtly conſider their Action as the Effect of Deſpair, KL which the Will 


as no Part, and which very nearly borders upon Frenzy. 


* In truth, the Maſter of the Shallop doth not ſeem to be obliged to draw Lots with the -others, whom he permitted, out of 


| Pity to come into it; and, conſequently, might have excluded to have ſav'd himſelf. Titus, Obſer. cx LI v. He is in the ſame 


Caſe of Neceſſity with them, and has this Advantage, that he is Proprietor, which gives him a double Right to the Means of 
wg Wb See what I have ſaid, Note 1. Page 202. | 


* ur Author determines it by ſaying, It ſeems /o to me, in his Abridement of the Duties of a Man and Citizen, Lib. 1. Chap. 
. 22, 


4 But if that other being ſtronger than I, drive me from my Plank, the Neceſſity of ſaving his Life will not excuſe him, be- 


| cauſe he brings upon me as great an Evil directly, as that he ſaves himſelf from. Moreover, I am here the firſt in time,* the 


Plank belonged to me by the Right of the firſt Occupant, and ſo he could not drive me from it without Injuſtice, We mult ſay 


the ſame Thing of a Man, who, when an Army is routed, will ſeize upon an Horſe, which belongs to a wounded Perſon, and 
leaves him infallibly expos'd to the Fury of the Enemy, to ſave his own Lite the more certainly. Theſe are the two Caſes 
mention'd by Carneades, as cited by Lactantius, in the Place above quoted, Note 2. Page 125. It is in vain to oppoſe to the 
Deciſions, that which Lactantius] gives himſelf in the Chapter, which follows the Words of the Academic Pnilo opher. In 


Setze the Caſes propos'd are not altogether the ſame, and it is eaſy to ſee the good Father had but very confus'd Ideas on this 


Dd 2 Danger 


2.04. 


Danger of being kill'd. This kind of Neceſſity 
often happens in War ; where *tis a Rule, that, at 
any time, ſome few are to be left in diſtreſs for ſe- 
curing the main Body. Arrian de Expedit. Alex. 
Lib. vi. c. 25. I was neceſſary to ſet aſide the Care 
of ſingle Perſons, in proſecution of the Common Safety. 
Virgil, En. ix. v. 722. c. 


PANDA N Us, ut fuſo germanum cor pore cernit, 
Et quo fit fortuna loco, qui caſus agat res; 
Portam vi multa converſo cardine torquet, 
Obnixus latis humeris : multoſque ſuorum, 
Menibus excluſos, duro in certamine linquit. 


When Pandarus beheld his Brother kilPd, 

The Town with Fear and wild Confuſion fill'd : 

He turns the Hinges of the heavy Gate, 

With both his Hands, and adds his Shoulders to the 
Weight. 

Some happier Friends within the Walls inclos'd ; 


The reſt ſhut out to certain Death expos'd. 
Mr. Dryden. 


And again, Lib. xi. ver. 884, Sc. after the De- 
feat of the Labin Horle, . 


Pars claudere portas, 

Nec ſociis aperire viam, nec menibus audent 

Accipere orantes, 

Then in a Fright the Folding Gates they cloſe, 

But leave their Friends excluded with their Foes. 
Mr. Dryden. 


— — —¾ 


Compare Livy, Lib. xxvi. 15. Where the Thurini 
made a wicked and treacherous IUſe of this Pretence. 
Florus (Lib. ii. c. 18.) ſays of the Numantines, At 
length they enter'd into a Reſolution of Flight : But 
this their Wives prevented, by cutting in pieces the 
Harneſs of their Horſes , committing a baſe Cruelty 
thre an Extremity of Love. Tacitus (Ann. xiv. c. 32, 
33.) cenſures it as the Effect of ill Conduct, or of 
Treachery, that when the Romans were beſieg'd in 
Camolodunum, Non motis ſenibus & faminis juventus 
ſola reſtiterit ; the young and able Men did not 
throw out the Women, and Perſons uſeleſs through 
Age, and ſo clearing the Place make it more capa- 
ble of Defence. (Add. Livy, Lib. v. c. 40.) On 
the contrary, he tells us in the ſame Story, that 
Suetonius re/olv*'d to hazard the Loſs of one Town for 
the Security of the whole Province; and, therefore, he 
would not be mov'd by the Cries and Intreaties of thoſe 
who begg*d him to ſtay and proteft them : But giving 
the Sign for marching, he receiv'd all into his Troops 
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that were willing and able to follow bim; and 
thoſe, whom either the Weakneſs of their Sex, ,, the 
Burthen of their Age hinder'd from flirring, they us 
left to the Mercy of the Barbarians. Yet Darin k 
Quintus Curtius, Lib. iv. c. i. 16, when Things * 
not brought to deſperate Extremity, bravely refug] 
to break down the Bridge of the River Lycu,, which 
he had paſs'd with ſome part of an Army in a R- 
treat; making this generous Declaration, 7 , 
had rather give a Paſſage to thoſe who purſi'd, la 
take it from thoſe who fled, 

An Inſtance of the other Caſe which we my, 


aj for 


tion'd in general, may be this: Suppoſe a Perſon q 1 : 


more Strength than myſelt follows me cloſe with l. 


tention to kill me, and I meet one in a narrow Pal. 3 


ſage, thro* which I muſt take my Flight; if, u 

my Requeſt, he will not get out of the way, or ith. 
has not Time or Room to ſtand off, I may throw 
him down and run over him, tho' the Fall, in al 
probability, will be very grievous and hurtful 9 
him: Unleſs he be ſuch an one as, by virtre g 
ſome peculiar Obligation, I am bound, at any tine 


to ſerve voluntarily with my own Danger . A, 5 
if the Perſon who thus ſtops my Flight be not 4h; 


to look to himſelf upon my calling to him, as jy. 


poſe a lame Man or a Child, I ſhall certainly . 4 
ſerve Excuſe, if I attempt to leap over them, (city 


being on Horſeback or a- foot) rather than to {il 
into my Enemy's Hands by my Delay. As { 
that other Example, which ſome give, it plain 
appears not to be without Fault: The Caſe is this 


A Captain flying from a Batile ; and, being (ſi ; 
follow*d by the Enemy, one of his Men happening ue 


gol juſt before him in the Crowd, he runs him thrt n 
get off with the more Expedition, Now here the 
Captain was ſtrong enough to have made his wy 
only by puſhing down the Fellow that ſtopp'd him, 
and, therefore, ought not to have us'd ſo violen 
Means. Yet, if in getting by him, he had unc. 
ſignedly hurt him with his Arms, the Miſchanc 
would have been very pardonable. But, in caſe: 
Man either out of a frolickſome, or a cruel an 
barbarous Humour, ſtops me on purpoſe, ard t 
fuſes to make room for me to eſcape, I may pe. 
ſently uſe him as an Enemy, and thruſt him down 
by any means I can, how much ſoever he is like v 
ſuffer by the Bruiſe . To conclude this Point, z 
the declining Death any way admits of much F 
vour and Excuſe, ſo if the Danger offer'd be 10 
more than a maiming, or a grievous Wound, an 
we fly from it with the Hurt of thoſe who chant 
to ſtop us, the Fact will bear much the ſame Apo. 
logy or Defence, For he who offers ſuch a Viv 


Comp. La&aut. Inſtitut. I. 5. c. 17. which ſome have wainly oppor'd to the Opinion here deliver'd. 


J 


: Theſe ſort of Caſes have no Difficulty in them, for he treats of the Affirmative Precepts of the Law of Nature, which 
oblige not when there is no occaſion of practiſing them, and much more in a Caſe of Neceſſity, in which we can't praclit 
them, but at the Expence of our own Preſervation. See Mr. Titius, Obſerv. CXLV. But there is in this laſt Inſtance ſome- 
thing more than barely with-holding our Aſſiſtance. We do not remain in ſimple Inaction, but do ſomething poſitive, hie 
deprives the other Perſon of a Reſource he expected in his Danger, but which we were not oblig'd to leave him, in order 9 f- 
riſh ourſelves. . 

See Note 1. Page 262. and what J have ſaid in the Abrigment of the Duties of a Man and a Citizen, Lib. i. Cap." 
$. 27. Note 1. Mr. Trever, Profeſſor at Helmſtadt, ſays, in his Note on the ſame Place of his Edition, that I was in ta 
wrong to aſſert, that we ſhould here have regard to the Degrees of Uſefulneſs, which the Perſons might have in Society. f. 
Reaſon is, becauſe ſuch a Compariſon belongs rather to the Rules of Honeſty, than to thoſe of rigorous Juſtice. Call this 25 50. 
will, I ſhall not diſpute about Words. But Humanity, Gratitude, Virtue, in my Opinion, here impoſe an 2 no leb 
ſtrong than that of rigorous Juſtice; tho* there may be ſome Difference with regard to the external Effect, or the Manner of r 
quiring the Duties which flow from theſe two Principles. Now I have ſaid nothing, which could poſſibly infer, that he, who, 
in the Caſe in queſtion, prefers his own Safety to that of a Perſon more uſeful to Society, could poſſibly be regarded, 45 doing 
him any real Injury. As to the reſt, I very much fear, that too much Streſs is laid on the Diſtinction, which ſome make dx 
tween the Juſlum, Honeſtum, and Decorum ; as I could eaſily ſhew. 

3 It is eaſy to ſee, that the Action here alledged is not innocent. This Officer might have made way for himſelf forcibly, by 
thruſting the Soldier aſide, but if he had wounded him with his Arms undeſignedly, he was excuſed. Theſe Words, which 9 
Author criticiſes are Boec/er's in his Notes upon Grotjus, Lib. ii. Cap. i. F. 4. 12 
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ec ay be 
f Wed 5 murther us; and when we are mo 
=... to conſul our Safety by Flight, the Conſter- 
—_ ... 4c mult needs lie under vindicates our Inno- 
1 Fi: ; any as to any ſudden and unfortunate Accident 


at we chance to treſpals in. 


0 V. Let us enquire, in the next place, whether 
tue Neceſſity of preſerving our Life can give us any 
Ric over other Mens Goods; ſo as to make it 
ST || wable for us to ſeize on them for our Relief, 
_—_ .;:cr ſecretly, or by open Force, againſt the Own- 
| a's Conſent. For the more clear and ſolid Deter- 
mination of which Point, we think it neceſſary to 
hint, in ſhort, on the Cauſes upon which diſt inct 
Proprieties were firſt introduc'd in the World; de- 
ſigning to examine them more at Jarge in their 
proper Place“. Now, the main Reaſon on which 
Proprieties are founded, we take to be theſe two, 
chat the Feuds and Quarrels might be appeas'd, 
W which aroſe in the Primitive Communion of Things; 
and that Men might be put under a kind of Ne- 
ceſſity of being induſtrious, every one being to get 
his Maintenance by his own Application and La- 
bour, This Diviſion, therefore, of Goods was not 
made, that every Perſon ſhould fit idly * brooding 
over the Share of Wealth he had got, without aſ- 
RE fiſting or ſerving his Fellows; but that any one 
SE might diſpoſe of his Things how he pleas'd ; and, 
tit he thought fit to communicate them to others, he 
WE might, at leaſt, be thus furniſh'd with an Opportu- 
WW nity of laying Obligations on the reſt of Mankind. 
WE Hence, when Proprieties were once eſtabliſh'd, Men 
obtain'd a Power not only of exerciſing Commerce 
to their mutual Advantage and Gain; but, like- 
wiſe, of diſpenſing more largely in the Works of 
Humanity and Beneficence ; whence their Diligence 
had procur'd them a greater Share of Goods than 
others: Whereas, before, when all Things lay in 
common, Men could lend one another no Aſſiſtance, 
but what was ſupply'd by their corporal Ability, 
and could be charitable of nothing but of their 
Strength®, Farther, ſuch is the Force of Propriety, 
that the Proprietor hath a Right of delivering his 
== Goods with his own Hands; even ſuch as he is 
= oblig'd to give others. Whence it follows, that 
when one Man has any thing owing from another, 
he is not preſently to ſeize on it at a venture, but 
ought to apply himſelf to the Owner, deſiring to 
receive it from his Diſpoſal, Yet, in caſe the other 
= Party refuſe thus to make good his Obligation, the 
Power and Privilege of Propriety doth not reach fo 
far as that the Things may not be taken away with- 


5 
1 


. f ¼  __-” 


of the Magiſtrate in Civil Communities, or in a State 
/ Nature, by Violence and hoſtile Force. And 
cho', in regard to bare Natural Right, for a Man 
uo relieve another in Extremity with his Goods, for 


. 
d See Ephe/. iv. 28. 
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out the Owner's Conſent, either by the Authority 
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which he himſelf hath not ſo much occaſion, being a 
Duty obliging only imperfectly, and not in the man- 
ner of of a Debt, ſince it ariſes wholly from the Vir- 
tue of Humanity ; yet there ſeems to be no reaſon 
why, by the additional Force of a Civil Ordinance, 
it may not be turn'd into a ſtrict and perfect Obli- 
gation, And this Se/den obſerves to have been done 
among the Jews: Who, upon a Man's refuſing to 
give ſuch Alms as was proper for him, could force 
him to it by an Action at Law. "Tis no wonder, 
therefore, that they ſhould forbid their Poor, on 
any account, to ſeize on the Goods of others, en- 
joining them to take only what private Perſons, 
or the publick Officers, or Stewards of Alms, 
ſhould give them on their Petition, Whence the 
ſtealing of what was another's, tho* upon extreme 
Neceſſity, paſs'd, in that State, for Theft or Rapine, 
But now, ſuppoſing, under another Government, 
the like good Proviſion is not made for Perſons in 
want; ſuppoſing, likewiſe, that the covetous Tem- 
per of Men of Subſtance cannot be prevaiPd on to 
give Relief, and that the needy Creature 1s not able, 
either by his Work or Service, or by making Sale 
of any thing that he poſſeſſes, to aſſiſt his preſent 
Neceſſity, muſt he, therefore, periſh with Famine ? 
Or can any human Inſtitution bind me with ſuch a 
Force, that in caſe another Man neglects his Duty 
towards me, I muſt rather die, than recede a little 
from the ordinary, and the regular way of acting? 
We conceive, therefore, that ſuch a Perſon doth 
not contract the Guilt of Theft, who happening, not 
through his own Fault, to be in extreme Want, ei- 
ther of neceſſary Food, or of Cloaths to preſerve 
him from the Violence of Weather, and cannot 
obtain them from the voluntary Gift of the Rich, 
either by urgent Intreaties, or by offering ſome- 
what equivalent in Price, or by engaging to work it 
out, ſhall either forcibly, or privily, relieve him- 
ſelf out of their Abundance ; eſpecially if he do it 
with full Intention to pay the Value of them, when- 
ever his better Fortune gives him Ability. Some 
Men deny that ſuch a Caſe of Nece/ity, as we ſpeak 
of, can poſſibly happen. But if a Man ſhould wander 
in a Foreign Land, unknown, friendleſs, and in 
want, ſpoiPd of all he had by Shipwreck, or by 
Robbers, or having loſt, by ſome Caſualty, what- 
ever he was worth in his own Country ; ſhould 
none be found willing, either to relieve his Diſtreſs, 
or to hire his Service; and ſhould they rather, (as 
it commonly happens) ſeeing him in a good Garb, 
ſuſpect him to beg without Reaſon, muſt the poor 
Creature ſtarve* in this miſerable Condition? It 
may be objected indeed, that in Proverbs vi. 30, 
31. he is calPda Thief, and pronounced obnoxious 
to the Penalty of Theft, who ſteals only to ſatisfy 
his Hunger. But whoever cloſely views and con- 
ſiders that Text, will find that the Thief there cen- 


Aut gui divitiis ſoli incubuere repertis, 


Nec partem poſuere ſuis, &c. 


Virg. En. VI. 610, 611. 
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4 If in a Caſe of Neceſſity a Man may innocently do ſome Wrong to another in his Perſon, ſo far as to put him in dan 

— 3 4 — 4m Lc wei — * 11 _ —* = * mw he be Li in like Caſes, to take awa 1. deſtroy the 2 
3 other, which are of much leſs Value than Li d : Inſtit. /prud. Div. Lib. 2. 

- —_— 5 - 8 _ 1. and Tisius's Obſerv. CXLVII. ee 3 
bf Mr. Hertias has alledged another Example here, which is this; when the Magiſtrate, in a t Scarcity of Proviſio - 

b ; - with<hoſe that will not open their Granaries, that they may ſell the Ginn the dearer ; . at leaſt, he ne les to kinder 

1 * onopoly, and puniſh the barbarous Covetouſneſs of thoſe, who, to enrich themſelves, care not how many Men they bring 

- = Cum 0 This Caſe may happen, alſo, when ſeveral Perſons travel together through an uninhabited Country, as the Eaſtern 

i ſur'd 
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ſur'd is neither in ſuch extreme Nece//ity, as we are 
now ſuppoſing, nor ſeems to have fallen into his 
needy Condition, meerly by ill Fortune, without 
his own Idleneſs or Default: For the Context im- 
plies, that he hada Houſe and Goods ſufficient to 
make ſevenfold Reſtitution z which he might have 
either ſold or pawn'd ; a Chapman or Creditor be- 
ing eaſily to be met with in Times of Plenty and 
Peace, For we have no Grounds to think, that 
the Fact there mention'd is ſuppos'd to be com- 
mitted, either in the Time of War, or upon ac- 
count of the extraordinary Price of Proviſion. Be- 
ſides, this Thief was faulty upon another Account: 
For if he had not wherewithal to maintain himſelf, 
the Laws oblig'd him to fell himſelf for a Slave *. 
VI. Grotius Þ propoſes another way of ſolving 
the Difficulty under our preſent Debate: He ſays, 
that the firſt Introducers of diſtinct Proprieties mult 
be underſtood to have done it with this Exception 
and Limitation, that the Right of this Propriety 
excluding others from the Ule of every Man's pro- 
per Goods, ought then to expire, and to give place, 
when another cannot poſlibly without making uſe 
of them, be ſuſtain'd or preſery*d: And, conſe- 
quently, that in ſuch a Caſe of Nece/ity a Thing 
poſſeſs'd in peculiar, when another Man's Life can- 
not be ſav'd without it, is turn*d again into common. 
Or, what amounts to the ſame Purpoſe, that when 
Men originally inſtituted ſeparate Proprieties, they 
agreed by mutual Covenant, to forbear - uſing the 
particular Goods of each other, any farther than 
the Owner ſhould give leave: Yet ſo as to make it 


' allowable in extreme Neceſſity, for a Man to ſeize 


on any thing abſolutely requiſite for his own Preſer- 
vation, as if it ſtill lay in its primitive Indifference 
and Community, For ſince in written Laws, that 
Interpretation is to be follow'd, which recedes the 
leaſt from natural Equity, he preſumes this will 
hold more ftrongly in regard to Cuſtoms, which 
obtain only by tacit Agreement. And, ſurely, it 
muſt be, in the higheſt Degree, equitable, that a 


Man be permitted to fave his Lyfe, by uſing any 


thing at hand, when all other Means fail him. 

But this Expoſition lies open to ſeveral Excep- 
tions and Difficulties : For if Nece/ity gives a Man 
a Right of ſeizing on the Goods of others, as if 


a See Levit. xxv. 39. Selden, L. 6. c.7. Nothing can be drawn to the contrary from Prov. xxx. 9. Other Authors git 
this Example of extreme Neceſſity: 4 Man being in an unknown Country, is attack'd by an unjuſt Aſailant, and cant oll. 
wiſe ſave himſelf than by ſpeedy Flight. He finds ready at hand a Horſe belonging to ſome Perſon of the Country, but which l 
fees no means of refloring, as well becauſe he is ignorant of the Owner, as becauſe he may be oblig'd to ride far to eſcaje th 


Danger. 
L. 8. . 8, £0. 


© And thus in Plutarch, (Apophthegm.) when a Captain of Coaſting-robbers made an Inroad into the Territories of Lac. 
mon; and, being taken, urg'd in his own Defence, That he was neither able of himſelf to pay his Companions, nor could prevail 
with thoſe that had Money to ſupply him; and, therefore, he wentur'd to take it by Force. Cleomenes call'd this Proceeding 
gvyTo i nee, Avery compendious Wickedneſs. Add. Pandulf. Collenut. rer. Neapolit. 1.5. p. 373. 
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have ſufficient Strength, he may take them 
the Owners, when they themſelves are, at the 
time, pinch'd with the like Neceſſity ? Vet thi 
Grotius doth by no means allow. Again, Gyy; 
requires Reſtitution to be made in theſe Caſes: B I 
am oblig'd to no ſuch Duty, when I take a Tia. 
by virtue of my Right. Beſides, he forgot to ha, 
tion how different the Caſe is, when a Man fall 
under ſuch Neceſſity by his own Sloth or Nor. 
gence, and when it comes on him withouthis Fault: 
Which Diſtinction being omitted, a Right feen. 
to be given to idle Knaves, whoſe V ices have — 
them into Want, to ſeize forcibly for their own Us 
the Fruits of other Mens honeſt Labours ; ang 5 
continuing their Poverty and their Lazineſs tos. 
ther, to oy a Neceſſity on induſtrious Perſons of 
feeding ſuch uſeleſs Bellies for nothing. But i 
wiſe Men, as they allow ſuch as are innocently m. 
ſerable to deſerve Aſſiſtance and Relief; fo they ad 
viſe us to pack off mendicant Drones and Ly 
with the old Anſwer, that the Ant gave the Gr. 
hopper in the Fable e. Since then it is lawſul fy 
every Proprietor to diſtinguiſh between ſuch a; 1 
indigent out of Misfortune, and ſuch as are reg! 
to the ſame Condition by their own Demerit 41 
Neglect; *tis plain, that he has ſuch a Right on RR 
his own Goods, as ſhall, in ſome meaſure, previ *K 
even againſt a Perſon in extreme Neceſſity : So H. 
at leaſt, as that he ſhall have the Privilege of juke "> 
ing, whether the Man be an Object worthy of tj 1 
Relief, or not; that it may be in his Power to oblige 2 
and win a neceſſitous Perſon by his ſeaſond: RAN 
Succours : For nothing raiſes the Value of a Kin. a 
neſs ſo much as its being done for the Remoyal 5 RY 
an extreme Diſtreſs. But all this Merit and Ob. 
gation is cut off, when we give another only wh: 
he might, otherwiſe, as his own Right and Du 
violently take from us. 

We think, therefore, that this Point of Diſpu 
will be more clearly determin'd by the Principls, 
and the Method which we have laid down; that i 
by ſaying, in ſhort, that the wealthy Perſon » 
bound to relieve him who innocently wants, by a 
imperfect Obligation ; to the performing of which, 
though regularly no Man ought to be compelbd by 


they lay in common, what hinders but that, if he 


* 2 
e 
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1 Grotius, in his Notes upon this Text, affirms, that it ought to be render'd, That he, if he foould be taken ſeven tim it 
the Fa, he ſhall reſtore, i. e. He ſhall not be oblig'd to any thing but Reſtitution, according to the Law preſcribed, wh 
ſuppoſes always, that the Thief hath always ſomething, ſince he muſt reſtore more than he has taken. See Z x4. xxii. 

2 I do not perceive how this can follow from Grotizs's Hypotheſis. It is certain, that when a Proprietor can't ſpate 
ſe himſelf, tis not permitted to any other, tho' he be in ef 
ſo great Neceſſity, to take them away from him by Force. But yet the Maxim is no leſs true, which ſuppoſes, that in th 
laſt Caſes all ei become common, as they were at firſt ; for Community does not at all hinder, but that all which every ont 
is poſſeſſed of for his own Uſe, ſhould not belong to him only, who is in actual Poſſeſſion of it, altho* the Property is his, 
we can't take any thing from him, but when he hath an Overplus, and we cannot, otherwiſe, find any Means to ſupply out 
Chap. 4. So that our Author has done well to depend upon other Reaſons, Which be 


Bread, for Example, or Corn, which he hath for his preſent 


Wants. See what is ſaid on Lib. 4: 
alledges afterward, and which are ſufficient for his Purpoſe. 


See what I have ſaid on The Abridgment of the Duties of a Man and a Citizen, Lib. i. Cap. v. F. 30. Note 1. laſt Edition. 
We may ſay, in general, with regard to all theſe Caſes of Neceſſity, that the Rights which it gives, are not leſs, on account“ 
It is requiſite, that there be a near Connection between 
Fault, and the Extremity to which we are reduc'd ; ſuch a Connection, 1 
needleſsly expoſing ves to the Danger, or an indirect Will, which, by our doing or neglecting certain Things, * 
might eaſiy foreſee, hazard our Lives. The preceding Faults, having but a diſtant Influence, afford rather Matter for Rep®' 


any Fault, which might have preceded, or brought them on. 


tance, and caution us to be wiſer another time. 


hs a. ed do. as. eo > , @ ©. 2 as cd 


oy 


mean, as proceeds either from a determin'd 4 
ic 


Violence, 


HA. VI Of the 


Violence, yet the Force of extreme Neceſſity is ſo 
ereat, as to make theſe Things recoverable by the 
me Means as thoſe which are truly and rightfully 
ue That is, by making Complaint to the Ma- 
«rate, or when the Urgency of the Diſtreſs can- 
r allow Time for ſuch an Expedient, than by 
izing what is ready at hand, eit ner in a ſecret, or 
n an open manner. Now the chief Reaſon why 
Le affirm thoſe Things, which proceed purely from 
Lhe Virtue of Humanity, to be owing only by an 
inperfect Right, is, that Men may be allow'd both 
n occaſion of ſhewing their voluntary Propenſion 
s the Diſcharge of their Duty; and, likewiſe, of 
Wc ndcaring others to them by their voluntary Bene- 
SS... But now, if a Man ſhould deſpiſe theſe Conſi- 
aerations, muſt a poor neceſſitous Creature be fa- 
nid, becauſe he cannot prevail on the unmerci- 
ru Miſer? Certainly ſuch an inflexible Churl ought 
ther to be depriv'd of his Gift, and of his Merit 
WW ogcther ; ſince he had not Heart enough to venture 
ton an Act of common Humanity. 
| From what has been hitherto offer'd, it is eaſy 
o gather the Reaſonableneſs of thoſe Exceptions, 
W which Grotius ſubjoins to his and our main Afſer- 
tion. For ſince nothing but inevitable Neceſſity 
can juſtify the taking by Force what is owing only 
upon an imperfect Obligation; in the firſt place, it 
is clear, that all fairer Courſes are firſt to be tried, 
as complaining to the Magiſtrate, begging and in- 
treating, promiſing Reſtitution, if we are ever able, 
or offering to diſcharge the Debt by equivalent La- 
bour and Service. Secondly, This Licenſe can by 
no means take place, when the Owner of the Thing 
which we want, lies under as great a Neceſſity as we 
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theſe Caſes *tis fit Charity ſhould begin at home. That 
Rule of the Civil Law which Grotius applies to the 
preſent Buſineſs, that when the Conſiderations on both 
ſides are equal, the Caſe of the preſent Occupant * is 
to be prefer d: doth not ſeem ſo exactly to hit the 
Purpoſe. For that Maxim only imports, that 
Judgment ought to be given for the Poſſeſſor, 
whilſt the Claimant's Title and his are alike diſpu- 
table. But, in the Matter before us, the Poſſeſſor's 
Right and Title are granted, and the only Queſtion 
is, whether I am oblig'd, by the bare Law of Hu- 
manity, to periſh myſelf for the ſake of preſerving 
another? which is a Paradox that no Man will pre- 
tend to maintain. The other Sentence which Grotius 
applies out of Curtius*, is much more proper and 
more agreeable to the Point; Melior eſt cauſa ſuum 
non tradentis, quam poſcentis alienum. He who re- 
fuſes to deliver what is his own, has a fairer Cauſe 
than he who demands what is another Man's. 

Thirdly, We lay it down as an indiſpenſible 
Condition, that Reſtitution is to be made, if poſſi- 
ble; eſpecially if the Thing taken were of great 
Value, and ſuch as the Owner could not well part 
with without ſome Conſideration. But if the Thing 
were ſmall and inconſiderable, and the Loſs ſo light, 
that the Owner's Fortune could not feel it, *twill be 
ſufficient, when Opportunity ſerves, to ſhew that 
we ſhould not have been wanting in Gratitude, if his 
Greedineſs would have given us leave to be obliged 
to him. As for Grotias's requiring: Reſtitution, it 
ſeems not to ſuit with his Hypotheſis. For if upon 
a Caſe of Neceſſity the Right of Primitive Commu- 
nion returns, ſo as to give a Man a juſt Title to the 
Goods of others, then Reſtitution can, on no ac- 


ourſelves : On the contrary, we ſuppoſe the Owner count, be deſir'd or demanded. But ſince this is 

' to abound. This Caution or Exception may be ex- neceſſarily to be made, it appears, that the Right of 

t WE tended farther ; and, we may fay, that a diſtreſs'd the Owner doth not expire thro* the Neceſſity of 

. Perſon cannot fairly take a thing from the Owner the Petitioner 3 but that he ought voluntarily to 
= without his Conſent, if it be only manifeſt, that, have given Relief, either gratis, or upon receipt of 

, upon the Loſs of that Thing the Owner will here- the Price of the Thing, or any other Compenſa- 

N after fall into the like indigent Condition. For in tion. Which Duty, when he neglects to perform, 

by « 1.7. c. 1. 

5 5 XY 

n „ This th y Refu hat they h ho beli hat th ſt Neceſſi 

h, | This is the only efuge that they have, who believe that the greateſt Neceſſity cannot authorize any Man to take another 

JZ 1 Noceley, bas hall Right to require What fe wants + fr only rene rhe ker 


„has a full Right to require what he wants; for only thoſe Thin I 
are due, by virtue of a compleat Obligation, can be the Subje& of the Magiftrate's Interpoſition. Now I — * $4 05. 
ligation, I owe my Author, or rather Grotius, a ſmall Juſtification, againſt the raſh Cenſures of a late Writer, who has taken 
| occaſion from hence to ſay, ironically, What a fine Caſuiſt is Pufendorf! And to add, in the ſame Tone, A. OBljration 
founded upon Nature, is but an 1 . : A rare Principle truly ! (See the Sup. to Mr. Wollaſton's Religion of Nature 
Delineated, Page 406.) If the Perſon who thus ſpeaks had read Pufendorf attentively, he would never have imagin'd that by 
„erf Obligation, that Author underſtood, ſuch a one, as only in Conſcience impos'd an imperfect Neceſſity of conforming 
WS to. It er thro' his whole Work, that, according to him, the Neceſſity is equally binding in this reſpect, let the Obliga- 
oe uon be o what Nature it will. The Imperfection, here meant, regards only the external Effect, in relation to other Men, who 
zal care the Objects of the Obligation, and who have no Right to force us to ful fil them: So that we may, without Fear of Puniſ6- 
g, vent, tho' not without Breach of Hongſty, fail in what we owe them. But this is evident from the Words he quotes, which 
| render the Critic inexcuſable. Aſter this I cannot forbear retorting the unjuſt Reproach he has thrown out in the following 
Page. Pufendorf (ſays he) affirms, that a Man may fteal, kill, or Fn, to ſave his Life. Where has he ſaid we may in? He 
has maintain'd the contrary below, F. 2. and 'tis the Cenſor's Buſineſs to prove, That Power does not change Nature, let Neceſſity 
be ever fo prefſin ? or that to 4i// a Man, to ſave our own Life, be any thing but an innocent Action. To confute his falſe 
Reaſoning, it is ſufficient to refer the Reader to Note 4. Page 189. where I have inſerted it purpoſely to ſhew its Weakneſs. 
But this is only an Accommodation, which Grotius makes of a Maxim of the Roman Law, In pari causd poſefor potior ha- 
beri debet. Digeſt. Lib. 50. Tit. 179. De Diverſis Regulis Juris, Leg. 128. 
| 2? Mr. Van der Muelen (in his Commentary, Tom. 2. p. 88.) affirms, that Grotius means the Right of Uſage, and not the 
Right of Property, which, according to him, are two diſtin Things; ſo that a Man may have a Right to uſe a Thing, which 
for all that, may properly belong to another. But this doth not take off the Difficulty ; for the Queſtion is to know upon what 
the Right of Uſage is founded ? Grotius delivers himſelf fully, (zum. 2.) © That the antient and original Right, which every 
© Man hath to the uſe of all Things, revives in the Caſe of extreme Neceſlity, as if they remained in common; for ſo long as a 
4 Community of Goods continued, no Man was obliged to reſtore what he had taken for his Uſe, becauſe nothing belonged to 
ene more than another, and every Man had an equal Right to uſe every thing; inſomuch, that if a Man were poſſeſs d of a 
, Sreater quantity of Things than he had an abſolute need of, every other Man had a full Right to take from him, by Force 
1 whatever was ſuperfluous, and unneceſſary, for his Support in extreme want.“ On the contrary, Grotius, alſo, openly rejects 
the Opinion of them, who eſtabliſh the Right of taking the Goods of another, in the like Caſe, upon this Foundation, * That 
every apr 7 is obliged, by the Rules of Charity, to impart to ſuch as are in Neceſſity. (um. 4.) So that I ſee not how 
I 


we Hypotheſis of that great Man can be made good, and preſerve i ing in wi inci 
: - , e itſelf from falling in with the Principles of 
1 has produced a Solution more natural and — . 5 2 825 Author, who 
then 
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then indeed the Neceſſity of the diſtreſs'd Perſon 
gives him a Right of taking the Thing by Force ; 
but till with the ſame Burden, or under the ſame 
Condition which the Owner might have impos'd on 
him ; that is, cither to revoke the Value hereafter, 
or, at leaſt, to make a grateful Acknowledgment 
of the Benefit. 

VII. If we look on other Authors, we ſhall find 
them much divided about this difficult Point. The 
fourth Chapter of the fifth Book of the Decretals a, 
enjoining Penance to Thieves who ſteal out of Nece/ſi- 
ty, is by the Gloſs expounded of lilile and indifferent 
Neceſſity, not of ſuch as is extreme and inſupporta- 
ble. Covarruvias® delivers his Opinion almoſt to 
the ſame purpoſe as Grotius : The Reaſon (lays he) 
<by a Man in extreme Neceſſity may, without incur- 
ring the Guilt of Theft or Rapine, forcibly take the 
Goods of others for his preſent Relief, is, 3 this 
Condition renders all things common, For it is the 
Ordinance and Inſtitution of Nature itſelf, that infe- 
rior things ſhould be deſign'd and directed to ſerve the 
Neceſſities of Men, Wherefore, the Diviſion of Goods, 
afterwards introduc'd into the World, doth not dero- 
gate from that Precept of natural Reaſon, which ſug- 
geſts, that the extreme Wants of Mankind may be, 
in any manner, remov'd by the Uſe of temporal Poſſeſ- 
ſions. There is alledg'd a Paſſage of St. Ambroſe 
from Gratian, Decret. c. Sicut. ii. F. 4. diſt. 47. 
It is the Bread of the Hungry which you detain: Ii 
is the Raiment of the Naked which you lock up. Pe- 
reſiuse, arguing on the ſame ſide, alledges, that in 
this Caſe a Man is compelPd to the Action by a 
Force which he can't reſiſt; and then, that the 
Owner's Conſent may be preſum'd on, becauſe Hu- 
manity obliges him to ſuccour thoſe who are in Di- 
ſtreſs, Beſides, he obſerves, that the neceſſitous 
Perſon doth not properly take the Goods which 
were another Man's, but which lay in common: 
And yet he is bound, when he has obtain'd delive- 
rance from his Want, to make fair Reſtitution, 
Anton. Matitheus* is of Opinion, that a Diſtinction 
ſhould be made, in this Caſe, between the Crime 
and the Puniſhment ; the Crime of the Theft, he 
ſays, is not taken off even by extreme Penury, but 
he would have the Puniſhment either wholly re- 
mitted, or conſiderably mitigated and abated. Now 
that the Crime of Theft is committed, even under 
theſe Circumſtances, he endeavours to prove from 
the Definition of Theft in the Civil Law, which he 
makes to reach this Action: Theft, the Emperor 
Juſtinian tells us, is a fraudulent ſeizing on the Goods 
of others, for the ſake of making n Gain of them, But 
we may fairly plead, (in Oppoſition to Matthzus) 
that neither of theſe Imputations can fall on the Fact 


a Cap. fi quis, Lib. 5. tit. 18. De furtis. 
t. . . 

e Ad. Tit. Cod. de furtis, ſ. 3. 

2 Ad. 1.47. D. tit. 1. f. 7. 

e Offic. I. 3. 5 

f Vid. Oppian. Halieut. 1. 3. v. 197. 
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fraudulent ſeizing on another Man's Goodi, 


which we defend. For how can this be term 


both the Owner lay under an imperfe& Oh; — 
of giving the Thing defir'd ; and the other Pi 
had a Right, by virtue of his preſent Conditics * 
poſſeſs himſelf of it by the moſt convenient m- w 


he could? Nor can he well be ſaid to take 2 — 1 


of another's Man's, for the ſake of making a 

of it, who deſigns it purely for the Relief of his : 
treme Diſtreſs, with full Wiſhes and Reſolutions i 
reſtore, or to repay it as ſoon as poſſible, Tha 
Part of his Argument is meer Bravado, where he 
tells us, that no Violence can compel a wiſe ang 
good Man to defile himſelf wilfully with any uy 
comely Action: And that, in theſe Cafes, eye, 
one ſhould, as Tully ©* adviſes, rather patiently yy 
dure his own Inconvenience, than treſpaſs on thy Gn 
veniences of others. Now, beſides, *tis an eaſy _- 
ter to talk philoſophically, whilſt we do not ox 
ſelves feel the Hardſhip any farther than in Speck. 
tion ; the Fact under Debate can, according to ou 
way of determining it, include no other Turpitug 
or Indecency, than ſuch as Perſons of Breeding an 
Quality are guilty of, when the Severity of Fami 
compels them to feed on the baſeſt and moſt filthy 
Meats, And then the Rule about Convenienc 
and Inconveniences is beſide the Queſtion, vid 
only ſuppoſes ſome little Matter to be taken from 
wealthy Perſon, who doth not feel the Lok, u 
keep another from periſhing by the Extremities q 
Hunger, or of Weather. The ſame Author cb. 
ſerves, on * the Lex Rhodia de jactu, that tho, fr 
the publick Benefit, in a time of Scarcity, eve 
Man is oblig'd to bring what Corn he has by hin 
into the common Market; yet People are not here. 
upon impower'd to carry off what they pleaſe, be 
cauſe they are in want, and others abound ; bu 
the whole Buſineſs is to be left to the Care, ay 
Direction of the Magiſtrate. But muſt the Poor, 
therefore, be content to ſtarve, when the Mag 
ſtrates negle&t to make due Proviſion for ther 
Suſtenance ? 

As to what ſome urge, that there doth not apper 
any Diſpenſation of the Law in this Matter, "is u 
Objection that may be eaſily ſpar'd. For ſufficient 
Reaſons have been given, why we may well pre 
ſume, that the Law which forbids Theft is not u 
be extended to the preſent Caſe, 

VIII. Laſtly, The Danger and Neceſſity of our 
own Goods ſeems to allow us the Privilege of c 
ſtroying, or of invading thoſe which belong to othe 
Men: Yet, with theſe Proviſo's, that the Danger 
did not happen thro? our Fault; that we cannot find 
a more convenient way of : removing it; that : 


_— n — 


_—_ a. — 


* 


1 Tully's Words are; Suum cuigue incommodum ferendum eft potius, quam de alterius commodis detrahendum. 
2 The Digeſts have, alſo, another Law, commanding, that if Proviſions fail at Sea, every one ſhould bring out their Store, 10 
leave it in common, Eò magis Je 942.1 ea [cibaria] defecerint in navigatione, quod quiſque haberet, in commune confer'® 


Lib. 14. Tit: 2. De Lege Rhodid de Jactu. Leg. 2. F. 2. 
5 We 


muſt take care that this Method _ ſure. Jitius's Obſerv. 148. I add, that when the Danger of loſing our P 
0 


is not join'd either with the Hazard o 


rt 
Ek, 1 do not ſee how we can always have a Right to ſave our own Property, at the Expence of another's, without his Conſen 
The Reaſon drawn from the Diſproportion of the Value is not ſufficient: for a Commodity of leſs intrinfic Value in itſel!, 


ur own Life, or that of others, and that beſides the Property of another runs 00 


„ mil 


be as dear, or dearer to another, than that we would preſerve. It is, therefore, neceſſary, in my Opinion, as to the Cale 
queſtion, that the mY we would ſave ſhould be greatly ſuperior in Value ; and that we ſhould be in a Condition, what" 


happen'd, to indemni 


the Proprietor for his Loſs, ſo as to make it an equal Choice to him to have what was taken from f 
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| ; re valuable Thing of our Neigh- 
4 w_ = ring one of our tine in Price 
bar C ideration 3 that, in caſe the other Thing 
ad not been loſt but for our ſake, we pay the 
de of it; and, laſtly, that if what belong'd to 
4 Neizhbour muſt have otherwiſe been deſtroy'd, 
Doether with ours, if we had not preſerv'd the 
alter, by making away with the former, that then 
ye conſent to bear a part in the Damage. On this 
Foundation is grounded the Equity of the Rhodian 
Law de jadlu, by * which it was provided, that if 
or the lightening of a Ship the Men were compelPd to 
brow any Goods overboard, the Loſs ſhould be made 
p by generul Contribution, fince it bappen d upon gc- 
ount of the general Safety 2. Thus, too, if my 
efſel be driven upon the Cables, or the Nets be- 
osgisg to another, I have Liberty to * cut them in 
Sp icccs, if I cannot otherwiſe get clear. And if my 
oon Neglect did not bring me into that Trouble, I 
a to anſwer but for half the Coſt. Thus in a Fire, 
3 I may pull down my Neighbour's Houſe for the 
ccscurity of mine, if I am willing to make good all 
that he ſuffers by the Miſchief. For tho? in + one of 
the Roman Conſtitutions b, it is determin'd, that in 
caſe the Fire had actually reach'd to the Houſe which 
was pulbd down, the Perſon who procur'd it ſhall 
not be reſponſible ; yet the common Opinion inclines 
more to Equity ©, which aſſerts, that upon ſuch 
Demoliſhment,of one Houſe, for the Security of 
many, the Damage ſhall be repair'd by thoſe neigh- 


b L. 7. ſ. 4. D. quod vi aut clam. 

8 Aad. L. 49. ſ. 1. D. ad L. Aquil. 

0 De Damno infecto. Vid. Digeſt. XXXIX. tit. 11. 
© L. $3. e. 8. f. 10. 


a Vid. Tot. titul. together with the Commentators on that and on the Naval Laws. 
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bouring Inhabitants who thus eſcap'd the Danger; 
though the Houſe which they, in this manner, ruin, 
hath not been touch'd by the Flames. For it would 
be indeed unreaſonably hard, that when * I have 
ſav'd my own Concerns, by deſtroying thoſe of an- 
other Man, the whole Loſs ſhould be thrown upon 
him, whilſt the whole Advantage lights on me. 
From the ſame Rules and Principles the Roman 
Lawyers deduce moſt of their Doctrine concerning 
that kind of Damage, which they call Damnum In- 
feftum ®5, Thus, for Example, if my next Neigh- 
bour has a ruinous Houſe, very likely to tumble to 
the Prejudice of my Effects, he ſhall be oblig'd to 
give me Security for anſwering all Damages that I 
ſuſtain; and if he refuſe this Condition, upon ap- 
plying myſelf to the Pretor, I obtain“ an Edict, 
impowering me to enter the ruinous Place. On the 
ſame Account they aſſert, that * in caſe a Man has a 
Field ſurrounded in ſuch a manner on all ſides, by 
the Lands of others, that he cannot get to it without 
ſeemingly committing a Treſpaſs ; the Borderers 
ſhall be compell'd by the Judge to grant him Paſ- 
ſage, at leaſt upon the offering of a reaſonable Con- 
ſideration. | 

Grotius e makes this farther Deduction from the 
Doctrines we have been now laying down, that it 
is lawful for him who wages a t War to poſſeſs 
himſelf of a Place ſeated in a Country that is at 
Peace with him; if there be certain (and not only 
imaginary) Danger, that the Enemy will otherwiſe 


regard to thoſe Caſes, where Life is in queſtion. 


Goods. 


tione ſarciatur, quod pro omnibus datum eft, Lib. 14. Tit. 2. 
Laws in their natural Order, Part 1. Lib. 2. 


circa Retia Piſcatorum, in que navis inciderat, eflimarunt. 


num dare videtur, gu 7 edibus. Lab. 43. Tit. 24. 


Aquil. Leg. 49. F. 1. an 
god ad Leg. Aquil. Chap. 19. 
racticable in Civil Societies. Indeed, we can't, for the moſt 


how can we determine, whether he 1 to make good the 
Fault, or, at leaſt, by Imprudence and 


and how much each ſhall contribute. 
or the Bounty of others affords them a voluntary Relief. 


Miſerable, is highly commendable, Obſerv. on 


b egligence, and very often we know not whom to charge them on, 
and if the Author be, ſometimes, diſcover d, tis found uſually that he is unable to make u the D 

Laſtly, When the Fire is come by meer Chance, we can't exact. 
Fire by the demoliſhing of one beat down, and ſo 'tis impoſſibl 


— 


or what he gets. Otherwiſe, there is no Reaſon why another Man ſhould forfeit his Property more than we ſhould ours. This 
would certainly be to accommodate ourſelves at his Expence, and to turn upon him the Misfortune to which Providence ſuffer'd 
us to be expos d. We may here juſtly apply the fourth of thoſe Conditions laid down, Note 1. Page 202. preceding; with 


We may add, That the Proprietor not foreſeeing, or before he foreſaw that Neceſſity, did not conſent to the Loſs of his 


The Words of the Digeſts are, Lege Rhodid cavetur, Ut , levande navis gratiã jactus mercium factus eft, omnium contribu- 
De Lege Rhodid de jadtu, Leg. 1. 
thors, De Legibus Nauticis. He had apparently in view the Collection publiſh'd by Yinnius, in 1647, and reprinted at Am 
1668. See, alſo, Francois Baudouin, Ad Le es, 4 way 15 Rhodium, c. Bafil. 1559. As, alſo, Mr. Domat's Civil 
it, 9. F. 2. 6, Cc. 

3 Item Labeo ſcribit (ſay the Digeſts) i cum di ventorum navis impulſa efſet in funes Anchorarum alterius, 
cidiſſent, fi nullo alio modo, niſi preciſis funibus explicare ſe _ nullam actionem dandam. Jdemque 

ane 
Lib. 9. Tit. 2. Ad. Leg. Aguil. L. 29. f. 3. See Mr. Noodt's excellent 


See the Treatiſe of divers Au- 


& naute funes præ- 
Labeo & Proculus, & 
nautarum id fatum ęſſet, Lege Aquilia agendum. 


reatiſe, Ad Leg. Aquil. Chap. 18. in fin. and Chap. 


% culpa 


29. | ; 
+ The Words of the Digeſts are, Si perveniſſet | ignis, eo uſque] abſolvi eum oportere gquoniam nullam injuriam aut dam- 


43- | Quod wi aut clam, Leg. 7. F. 4. See Lib. 9. Tit. 2. Ad Leg. 
what Mr. 7:tius ſays in his Obſervations in Compend. Jur. Lauterbach. Obſerv. 420. as, alſo, Mz. 


5 Mr. T:tius has reaſon to ſay, that theſe Rules are good in Speculation, but the Application is very hard, and almoſt im- 


| part, be aſſured, that he who hath beat down his Neighbour's 
ouſe, had reaſon to think that he could ſave his own that way, and that he was obliged to it by Neceſſity; for without this 


amage? Moreover, Burnings almoſt always happen by ſome 
or how they began; 
amages of ſuch as have ſuffer'd. 


y tell how the neighbouring Houſes can be preſerved from the 
a e to ſtate exactly, who are bound to make 
Experience, alſo, proves, that upon theſe ſad Occafions, they who received the Damage 
are conſtrained to bear it themſelves, unleſe the way of Reparation be fixed beforchand by ſome Agreement, or Order of State, 


; The Order, therefore, eſtabliſh'd in ſome Places, that the Damages, 
that come by ſuch Accidents ſhould be ſatisfied T the Publick, and ſo every one is obliged to contribute to the Relief of the 


| uffendorff CL. and on Lauterbach CCCCXX. There was a wiſe Eſtabliſhment 
made in Pru/ia, in 1709. but has ſince been aboliſh'd for I know not what Reaſon. 


good the Damage, 


By this all Proprietors of Houſes were 


bound annually to contribute a ſmall Sum, for which, the Directors of the Fire-Che out of the Fund compos'd by theſe annual 


Callections, ſatisfied the Owners for ſuch Houſes as were burnt, according to the 


Suhſeriber paid annual 
6 See Mr. Domat's G 
7 So the Digeſts ſay, Si intra 
ecke, Ic. Leg. 4. F. 1. 


4 autem ad ſepulchrum non habeat, & &@ vicino ire prohibeatur 
lab. 11. Tit. 7. De Religieſis, &c. Leg. 12. init. 
Kun Law, nobody could be conſtrain d to do this. 


ly. 
ivil Laws in their Natural Order, Part I. Lib. 2. Tit. 8. SeR. 3. 


diem à Prætore conſlituendum non caveatur, in poſſeffionem jus rei mittendus eft. De Damno In- 
See Titius's Obſervat. on Lauterbach. 989. 

They build upon this Law, to which I have elſewhere referred, Lib. 3. Chap. 3. f. 7. Si 
Preſes 
This Law became intr 


See Mr. Nood!'s Treatiſe De Uſufrudttu, Lib. i. 
E e 


alue deliver'd, in proportion to which each 


/ quis ſepulchrum habeat, viam 
N debet, juſto pretio ei iter præſtare. Digeſt. 

uced by Degrees; for, according to the antient 
Cap. viii, 


ſurprize 
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ſurprize it, and from thence annoy him with irre- 
parable Miſchief : Provided he take nothing but 
what is neceſſary to his own Security, as the bare 
Cuſtody of the Place, leaving both the Juriſdiction 
and the Profits to the right Owner ; and fully pur- 
poſing to reſtore the Cuſtody too, ſo ſoon as the Ne- 
ceſſity that brought him thither ſhall ceaſe. To 
theſe Conditions it ſhould be added, that the Lord 
of the Place is firſt to have frequent Notice given 
him, and to be deſir'd that he would himſelf ſecure 
and defend the Place, upon a Promiſe from the 
other Prince to defray the Charges; or that he 
would demoliſh and render it untenable, if he thinks 
that the moſt proper Method. And another equi- 
table Caution is, that in caſe the new Poſſeſſor has 


_ expended any Sum in raifing Works and Fortifica- 


tions, the proper Lord is not oblig'd to refund, un- 
leſs he intended to have built the ſame Defences him- 
ſelf ; inaſmuch as the other did not make it his Aim 

rely to improve the Place, but chiefly to ſecure 
bis own Territories. Bæcler, in his Notes on this 
Paſſage of Grolius, well obſerves, that it is appa- 
rent from the Ulage of all Ages, and of all Na- 
tions, that no one thinks himſelf oblig'd to allow 


another thus to ſeize on any Fort or Place of hi. 
if he be able to hinder his Attempt, And q, 
therefore, if the other do actually take Poſter, 
the Fact is ſuch as may admit of eaſy Pardon by 
not ſuch as can be fairly and ſtrictly defendeg 
the Grounds of Natural Law. To which Pur 4 
we may conſider farther, that *tis very probable 
Enemy may hence entertain a Suſpicion, that th 
Lord of the Place is in ſecret Confederacy a 100 
him; and ſo the whole Burthen of the War may 
eaſily devolv'd on the third Party. And tho 4, 
Enemy be well ſatisfied that the Place was (652, 
without the Leave or Concurrence of the Lord 

if he reſolve and endeavour to diſpoſſeſs thoſe wi 
hold it, the innocent Prince cannot but feel ſons 
Part of the Calamities of Arms; which, if j, 
keeps off by any means, he cannot juſtly fall unde 
Reprehenſion. And thus too in a leſſer Caf ; 
can never be adviſable for a Man to admit my 
Strangers into his Houſe, than he can convene] 
get rid of when he pleaſes : Since, otherwiſe, he 
under a Neceſſity of being at their Diſpoſal ; wy 
muſt, perhaps, be content to walk out of Doch 
and to leave all to his new Maſters “. 


* 4 - 


> >< _ 


3 
pw 


\ o 
OE? 
MS 4d ** 

1 0 hy 


— 
— 


- '* C1 8 7 ” . * * a 4 wt * 
1 + . «4 4 P . 0 
1 * ene 35582 q ] Mer 4 * " LE 
— *, A As 8 „ 2 mY * 1 ei * 3 
4 8 - l 2 1 my 50 Fig b » >. ——— a * 3 a i 
ſr. 4 - - a\; . Y, , - * 0 
1 1 bw , &v 4. 2 4 4 1 5 bh 4 RA 4 
" 2 1 9 1 
0 = U r 


as. - 
. 
PRs 


* 2. $4 
1 


* 4 . 
e 2 
TY 
P W * * — 
ee fe 4 


- 


= This has place no leſs, when the Owner of the Houſe has no Power to defend himſelf; for if he can, and doth not, % 
ke gave Paſſage to his Neighbour's Enemy; ſo that this laſt may look upon him himſelf as a new Enemy, 
There is leſs Difficulty in the Example alledged by Grotius, in the ſame Place, concerning them, who, having need 9 
Ships, to ſave or defend themſelves, take the firſt they meet, and uſe them upon the Conditions required. See 1 
E xpedit. Ori, Lib. v. Chap. 1, and Mr. Hertius's Diſcourſe de Collifione Legum, Sect. II. F. 14. in Tome I. of his Oer, us 


the ſame as if 
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1. That no Man ought to do any Damage to another, 
or his Concerns. 

11. That if any be done, it ought to be repaired, 

111. What a Damage or Hurt is. 

1v. Who are they that do an Hurt. 

v. How ſuch as hurt others are obliged, 


HA Duties the Law of Nature 
enjoins a Man to exerciſe towards 
himſelf z and what Indulgence, 
what Licenſe, or Favour it allows 
him in the Preſervation of his own 
Bel Pcrſon or Goods, we have hi- 

therto endeavour'd to explain (. We 

3 B. II. may now paſs on to thoſe other Natural 
3. Precepts, which contain the Duties we 
W arc to practiſe towards other Men. Theſe we have 
W formerly divided into Abſolute, and Hypothetical or 
Conditional. In the Series of abſolute Duties, or 


* 


CHAP. I 


That no Man be hurt; and if a Damacs be done to any Man, that 
| RErARATION be made. 


The ConTENnNTs. 


vi. How many ways a Damage may be done. 
vii. An Example of Reparation in a Murderer, 
VIII. In one that has maimed another, 

1x, In an Adulterer, 

x. In a Raviſher. 

x1. In a Thief. 


ſuch as oblige all Men antecedently to any human 
* Inſtitution, this ſeems, with Juſtice, to challenge 
the firſt and nobleſt Place, that no Man hurt an- 
other * ; and that, in caſe of any Hurt or Damage 
done by him, he fail not to make Reparation 3. For 
this Duty is not only the largeſt of all in its Extent, 
comprehending all Men, on the bare Account of 
their being Men; but it is, at the ſame time, the 
moſt eaſy of all to be perform'd, conſiſting, for the 
moſt part, purely in a negative Abſtinence from! 
acting; except that its Aſſiſtance is ſometimes ne- 
ceſſary in reſtraining the Luſts and Paſſions, when 


* 


— 


ſtands in great ne 


Not that they are always independent upon every human Act or Eſtabliſhment. Our Author intimates the contrary clearly 
at the End of this Paragraph, in numbring up the Things to which this firſt Maxim extends. No Man can be ignorant that 
we ought not to neglect ſuch Duties of Humanity, as concern Bargaining, as for Example, to refuſe to ſell any Man what he 

=, of. But the Reaſon why he calls thoſe Duties, which he treats of in this and the following Chapter, ab/o- 


lute, is becauſe they are the natural Conſequence of the univerſal and original Conſtitution of Mankind, and ought to be paid to 
We all Men, though they have no other Relation to us, but a bare Similitude of Nature. Whereas conditional Duties always ſup- 
poſe 44 AQ, Agreement, or other acceſſory State, and oblige only under certain Circumſtances, and with relation to 
certain Perſons. 

* Nefas eft nocere patriæ, &c. It is a Crime to injure one's Country; and, conſequently, a Citizen, who is a Member of it. 
Then we muſt injure no Man, becauſe every one is our Fellow-citizen of the great City of the World. Do the Hands endea- 
vour to hurt the Feet, or Eyes the Hands? As, therefore the Members of the Body keep a fair Correſpondence with one another 
for the Preſeryation of the whole : So Men ought to deal friendly one with another, becauſe they are born for Society, which 
cannot be preſerved, unleſs all the Parts, of which it is compounded, love one another, and endeavour mutually their own Pre- 
ſervation. Sen. de Ir, I. 2. c. 31. Beſides this Paſſage, which our Author refers to a little lower, pleaſe to read, Epi/. gg. 
p. 464, Sc. Edit. Lugd. Bat. 1672. and Epiſf. 103. 

3 All Duties which relate to Society may be compriz'd under theſe three generals: 1. To do Evil to no Man. 2, To pre- 
vent the Evil with which others are threaten d. 3. To do all the good we can ſincerely. Theſe three Principles yield an infi- 
nite Number of particular wang >. ences, according to the difference of Objects. Our Author ſpeaks here of the firſt, and of 
the other two together in Chap. III. of this Book. Titius Obſ. 151. 

+ St. Baſil ſays it is more eaſy to abſtain from all bad Actions, than to do a good Action of the ſlighteſt kind. Thou ſhalt 
not kill : Thou ſhalt not commit Adultery : Thou ſhalt not fleal. To prevent our violating theſe kind of Laws, we need only re- 
main barely inactive: Od Ns mou gi, x Ths wN apztews i Lumapeorce Gov, of Govivanrs* ON wor Xvous. O' 
wages Appas T% Twv Ex2570 N A, iu. In P/alm i. Page 96. Tom. I. I ſhall only remark, by the bye, that this 
Paſſage, excepting the laſt Words, is quoted by the deceas'd Mr. Wollaſton, in his Religion of Nature Delineated. | 


Ee 2 they 


on 7 

as 

Hs 
N 4 

— 

#1 
* 
j 


» 


—— 2 =" 
— 


Sr ' 
n 


- Þ 
- 
- woe 


= hay 


22 _ — — 


8 That no Man be hurt : 


they fight and ſtruggle againſt Reaſon 3 amongſt 
which rebellious Deſires, that boundleſs Regard 
which we ſometimes ſhew to our own private Ad- 
vantage, ſeems to be the Principal, and the Ring- 
leader. Beſides, it is the moſt neceſſary of human 
Duties, inaſmuch as a Life of Society cannot poſ- 
ſibly be maintain'd without it. For _ a 
Man to do me no good, and not ſo much as to 
tranſact with me in the common Offices of Life; 
yet, provided he do me no harm, I can live 
with him under ſome tolerable Comfort and Quiet. 
And, indeed, this is all we deſire from the greateſt 
Part of Mankind; a mutual Intercourſe of good 
Turns lying only between a few. But what Poſſi- 
bility is there of my living at Peace with him who 
hurts and injures me; ſince Nature has implanted 
in every Man's Ereaſt ſo tender a Concern for him- 
ſelf, and for what he poſſeſſes, that he cannot but 
apply all Means to reſiſt and repel him, who in ei- 
ther reſpect attempts to wrong him? Now, as 
the Strength of this Precept is a Guard and a Fence 
to thoſe Things, which we receive from the imme- 


diate Hand of Nature, as our Life, our Bodies, 


our Members, our Chaſtity, our Reputation, and 
our Liberty ; engaging Men to keep them facred 
and inviolable : So muſt it be ſuppoſed to ſpread 
itſelf thro? all thoſe Compacts or Inſtitutions, by 
which the Propriety of any Thing is made over to 
us; ſince without it they could obtain no Force or 
Effect. Whatever, therefore, we can, on any good 
Title, call our own, Men are by this Precept for- 
bidden to take away, to endamage, or to impair, 
or any way to withdraw it from our Uſe, in whole 
or in part. The ſame Duty is virtually contain'd 
in many affirmative Commands, which enjoining 
ſome one poſitive Practice, remove and reſtrain the 
contrary Enormities. How plainly the Neceſſity 
of this Law inſinuates itſelf into the Minds of all 
Men, let Seneca's Obſervation inform us. Aſt a 
common Rogue, (lays he) whether he had not rather 
obtain, by honeſt Means, what be now gets by Theft 


Seneca of Anger, B. II. C. 31. It is a Sin to injure one's Country; and, therefore, to injure a Fellow Subject, inaſnu 


and Villany? He who makes it his Gain 15 
and pillage all he meets, would be more willing . * 
the Money by Chance, than to take it by y; "I 
There is no one who would not be better pleag 1, ,* 
the Fruits of bis Wickedneſs without the Pray,” 
it, Tully ſays excellenily to the ſame T 
that for a Man to rob and injure another to proyy,; 
own Advantage, is more againſt Nature thay D r 
or Poverty, or Pain“. A 
II. Farther, it follows from this Precept, chu! 
caſe a Man be burt or inſur d by another, in p 


mn ahy . 


Jpect, the Perſon who ſtands juſtly charg*d a; Aub, 1 
of the Wrong, ought, as far as it lies in hi — =» 
to make Reparation*. For, otherwiſe, it 806“ 
have been a vain Command not to harm andi Wn 
if the Party who actually ſuffers ſuch a Han 


muſt be content to put it up without farther Not, 
and leave the Offender to enjoy in Peace the Fn, 


of his Injury *, never obliging him to refund, or, 2 1 


reſtore. Furthermore, were not Reſtitution nu 
a neceſſary Duty, neither would wicked Men e 
abſtain from wronging others; nor would thik 
who have been injured, find it an eaſy Taſk y 
compoſe their Mind in ſuch a manner, as to wy 
tain Peace with the other Party, fo long as 1 
have obtain'd no Recompence or Conſideration i; 
their Suffer ings. 

III. The Word Damage *, which ſeems Proper 
to refer only to Goods and Poſſeſſions, we here ut 
in an extended Senſe, ſo as to make it take j, 
likewiſe, all manner of Harm that may be offer! 
to a Man's Body, his Chaſtity, or his good Nam 
In this Latitude, then, it implies all Hurt, Sq 
or Diminution of whatſoever is already atuallyoy 
own; all Interception of what, by a perfe& and. 
ſolute Right, we ought to receive, whether fu 
Right be the original Gift of Nature, or whethe i 
be allow'd us by human Inſtitution and Law. And, 
laſtly, all Omiſſion or Denial of any Duty, or be. 
formance, which others, by a perfect Obligatia, 
ſtand bound to pay us. We fay by a perfed Ol 

gation; 


as he is a Member of our Country. The Parts ought to be held ſacred, if the whole deſerve our Veneration. And hen, 
likewiſe, the Perſon of every Man ought to be inviolable, becauſe every Man is our Fellow Citizen in the great and unirer 
Society. What a Diſtraction would ariſe, ſhould the Hand practiſe Miſchief againſt the Feet, or the Eyes prove treacherous u 
the Hands? As all the Members conſpire in an exact Union and Agreement, uſe the Safety of each in particular is the la 
tereſt of the whole Body ; ſo particular Men ought to ſpare each other, becauſe we are all born for Society. And m0 Soc 
can remain ſecure, without a firm Love and Concord amongſt the Members of which it is compoſed. GEE 


d Sen. de Benef. |. 4. c. 17. 
De Offic. |. 3. c. 5. 


ths. 


»„— 


— 


Nay, Cicero further ſays, That there is no Man, who had not rather ſatisfy his Deſires without incurring any Guil, 
though he were ſure to go unpuniſhed. For, ſays he, Lib. 3. de fin. c. 11. who is there, or ever was of that covetous Ten- 
per, or extravagant Deſires, who had not much rather obtain that which he is reſolved to get by ſome wicked Means, without 


making uſe of them, though he were aſſured of Impunity ? 


2 That a Man be obliged to make Satisfaction for any Wrong done to another, it is neceſſary, 1. That the Injury done be 
forbidden by ſome Law, either Natural or Poſitive. 2. That it was done through our Fault, and that the Will did either & 
realy or indirectly concur in that Action, by which the Injury is done. 3. Laſtly, That he who has ſuffer'd the Damage, l 
no way conſenting to it. For if he * his Conſent, either directly or indirectly, though with the Reſtrictions laid om, 


Note 3. Page 85. the Prohibition o 


the Law ceaſes; and, conſequently, ſo does the Obligation to Reſtitution. Our Auth 


ought to have taken notice of theſe Three Conditions diſtinctly, becauſe they are the Foundation and Key of all the Chapter. 
The Neceſlity of repairing the Damage is ſo indiſpenſible, that no Rank or Condition, however elevated, can exempt 5 
from it. Kings are bound to it towards their Subjects, as much as the meaneſt private Man. Nay, even they ſhould act 
themſelves of this Obligation the more carefully, as they are liable to no Puniſhment if they negle& it. See the Inſtances gu 
by Grotius, Lib. II. Cap. 17. F. 20. and Lib. III. Cap. 17. F. 2. Num. 6. 
4 In the Roman Law the ordinary Signification of Damage is this, ſome Hart done to our Goods or Poſſeſſions, produced in. 
mediately by the Perſon, who is the Author of it. This Suppoſition is founded entirely 2 the Apuilian Law, and ſerves ou 


to diſtingu 
Inſt. & Digeſt. I. 39. tit. 2. leg. 3. 


the different Sorts of Actions, which are brought to Juſtice by their ſeveral 


ircumſtances. Titus Ob, 155. Fiji 


From hence it appears by this firſt Law of Natural Right, viz. That we ought to do evil to no Man, that all ſorts of At. 
tions in general are forbidden, by which any Wrong or Injury is done to our Neighbour, in reſpect to all Things to which 
has an undoubted Right, vis. Murder, Wounds, Blows, evil Words, Affronts, Calumnies, Rapine, Extortion, Theft, i 
laging, Fraud, and Force, either direct or indirect, mediate, or immediate, &c. as this Author expreſſes himſelf in his Abridg 
ment of the Duties of a Man and Citizen, 1.1. c. 6. f. 3. Quintilian (Declam. XIII.) maintains, That a Man who poiſon 


the Flowers of his Garden, in order to kill his Neighbour's Bees, was anſwerable for the Damage. The ſtrongeſt Argument. 


Book 1 


CHAP. J. 


ealion; becauſe, if the Obligation in the other Party 
* only imperfe#t ; and we, conſequently, have only 
an imperſe? Right, the with-holding of any ſuch 
Due cannot really be eſteem'd a Damage. For 
fince all Performances of this kind ought to pro- 
ceed from the voluntary Motion of ſome virtuous 
Principle in the Giver, and ſince I have no Power 


it would by no means be convenient that I ſhould 
think myſelf damaged, in not receiving ſuch things 
as I could not otherwiſe expect, than in the way of 
free Gift and Benefit. And as I cannot reckon 
thoſe things amongſt my own, which I have only 
a Fitneſs or Capacity to poſſeſs 3 fo I have no rea- 
ſon to complain of injurious Practice, if they hap- 
pen to be kept from me. Ariſtotle ſays elegantly 
to this Purpoſe, he who out of a narrowne/s of Spirit 
| refuſes to alſiſt another with his Wealth, doth not here- 
| by increaſe it, Eth. v. 4. and ſince he has not more, 

| = thc Perſon whom he thus ſends away unreliev'd has 
SE not %. On the ſame Principle is founded the Ar- 
gument which Cicero makes uſe of in his Defence of 
Plancius, that altho' the other Gentleman Latera- 
nenſis might, perhaps, be the more worthy Compe- 
IS titor, yet it was in the Power of the People to paſs 
nim by, and to chuſe Plancius into the Office of 
ale, inaſmuch as neither of the Candidates had a 
perfect Right to that Honour. It is à Privilege, 
gays he, belonging to the very Condition and Conſtitu- 
tiion of free States, that they be able, by their Votes, 
0 give 10 a Perſon, or to take from him what they 
will. Yet, in the ſame place, the Orator diſtin- 

Ws guiſheth between what People could do, and what 

= they ought to do; the Term oyght implying that 

| %% perfect Obligation, by which we ſtand engaged 
een. do the Exerciſe of every Virtue, But 
1 I ty. $ 3. here * Grotius well adviſes us to take 
| heed of confounding Points which be- 
long not to the fame Head. For the People in a 
Commonwealth, who are obliged to confer Ho- 
nours on the moſt deſerving, only by the Rules of 
State-Prudence ; yet, in caſe they intruſt any Perſon 
| with this their Power of chuſing Officers, if we 
prefer thoſe who are leſs worthy, the others who 
are paſt by, cannot bring an Action of Injury or 
Damage againſt the Elector . Yet the People, by 


* Vid. 1.6. t. 1. D. de rei vindic. 
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or Licenſe to exact the Payment of them by force, 


Or, Reparation to be made. _- 31} 


whoſe Deputation he acted, have a Right of calling 
him to an account for his Proceedings; and may 
require Reparation for any Damage, which the 
Commonwealth hath ſuſtain'd by his unworthy 
Choice. And thus to a Citizen endued with Arts 
and Abilities ſufficient for the diſcharge of an Of- 
fice, tho* in reference to obtaining it, he has no 
Right which will hold good againſt the State; yet 
he has an equal Right with others to ſue for it; in 
which Right, if any Perſon by Force or Fraud ſhall 
prejudice or obſtruct him, he may demand Satiſ- 
faction; tho* not the full Value of the Office de- 
ſired, yet to the Value of his uncertain Expecta- 
tion *, And now we are ſettling the Notion of 
Damage, we are farther to remark, that. it affects 
not only the thing itſelf, which being either our 
Poſſeſſion or our Due, is hurt, deſtroy'd, or inter- 
cepted; but, likewiſe, the Fruits or Profits accru- 
ing from the thing, whether they have been already 
received, (though then indeed they may be valued 
as particular Goods or Things) or whether they are 
yet only in Hope and Proſpect, if the Owner had a 
Right of receiving them a; provided ſtill a De- 


duction be made of the Expences he would have 
been put to in ſecuring and gathering in ſuch 


Fruits *, leſt he enrich himſelf at the Charge of the 
other Party. Now the value of Fruits in Expecta- 
tion riſes and falls, according as the Time of re- 
ceiving them is more or leſs diſtant z and, conſe- 
quently, the Iſſue more or leſs uncertain. Thus the 
loſing a Field of Corn in the Blade will not be rated 
ſo high, as if it had been deſtroy'd in the Ear. 
Some Conſideration too is allow'd for what we call 
Civil Fruits, Thus he who ſets on fire another 
Man's Houſe ®, is not only bound to rebuild it; but, 
likewiſe, to make good the Rent, which it would, 
in the mean time, have brought to the Owner. 
Philo Tudeus © informs us, that in his Nation, when 
a Man had any way damaged his Neighbour, and 
done Penance for the Fact, he was obliged, be- 
ſides paying to the full Value, to add one fifth part 
more, as a Comfort to the Perſon who had ſuſtain'd 
the Wrong. 

Laſtly, it is a clear Point, that all Evils or 
Miſchiefs following by a natural Conſequence from 
any Damage given, ought to be adjudg'd Parts 


> Vid. l. 3. C. de rei vindic. Add. I. 22. ſ. 1. I. 23. princ. D. ad L. Aquilian. 


Aquil. Leg. XXV 


N cover a Perſon, who has contracted bad Habits, 
tre Method of repairing ſuch a Dama 


Ve, 


Gronovius's Notes upon Grotius. 
+ Grotius maintains, (F. 3. 
Violence or Fraud ; for it eing a kind of Right to be c 


_ 7 complain, that his Bread is taken out of his 


a 
The Caſe is the ſame, - hen by Prayers and 


* Grotius adds, or for the 


nnn. 


this Side, according to our Author, conſiſts in this, that Bees being free Inſects cannot be fixt in any certain Place to get their 
Nouriſhment; ſo that v hoever has Hives is ſuppos'd to have a kind of Right of Servitude over the adjacent Grounds, 
of which his +. Brad ought to ſuffer his Bees to fly up and down without Obſtacle. 

I. F. 12. & Leg XLIX. which our Author 

ought, alto, further to be obſerved, that a Damage or Hurt may 
+ the Paſſions of ſuch as we are obliged to inſtru or reform, 
them on purpoſe into any Error or Vice, from which we ought to reſtrain them. A Dama 
0 do be avoided, as it is commonly irreparable, eſpecially with regard to Morals. 


y virtue 
See Digeſt. Lib. ix. Tit. ii. Ad Leg. 
1 to, and Mr. Noodt Ad Leg. Aguil. Cap. XVIII. It 
done to the Soul, by neglecting to inform the Mind, or re- 
by virtue of a perfe& Obligation, and mach more by leading 
e more conſiderable, and the rather 

For there is nothing more difficult than to re- 


which have had Time to ſtrengthen. And yet this is the only proper and di- 
e. 

2 That is to ſay, as Grotius — it, he doth nothing contrary to Juſtice, properly ſo called. See l. 1. c. 7. F. 11, 12. 
* dee Jußtinian's Novels, 128. c. 16. in fine, & 124. of Julian's Abridgment, e. 556. which is quoted and corrected in 


) that the ſame thing takes place, when any one hinders another from giving a Legacy, either by 


: apable of a Legacy, it is a reel Injury to deprive a Teltator of the Li- 
berty or Will, which he hath to give any Perſon a Legacy, which he 4 Expectation of 


tifices of his Enemies, finds himſelf —_ a Place promis'd him, and on which he depended for his Livelihood, has Reaſon 
7 outh : Whatever Mr. Bayle may ſay to tlie contrary, (in his Rep. ay Queft d un 
= rovincial, Tom. III. P age 621.) the rm this Man a double Right to pretend, that no Perſon ſhould hinder its Effect. 
| e ˖ enaces, a Woman contracted is induc d to violate her Faith to marry another Man : 
5 15 certainly to deprive the Perſon ſhe is contracted to of his Right. Thus our Hiſtorians very juſtly ſay, that Charles VIII. 
took by Force Anne of Bretagne from the Arch-Duke Maximilian, whom ſhe had married by Proxy. 
Lmgovrement of the Thing. See for the Diſlindtion of Fruits, what is ſaid, 1,4. c. 7. 6. 3. 


It is thus a Man, who, by the Ay- 
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214 That no Man be hurt: 


of it . Strabon b relates of King Ariarathes of 
Cappadocia, that having ſtopt up the little Paſſages, 
by which the River Melas emptied itſelf into the 
Eupbrates, that ſo covering the greateſt part of the 
neighbouring Plain, he might divert himſelf with 
the childleſs Play of making little Hands; at length 
the Damms all giving way on a ſudden, the Flood 
pour'd itſelf ſo violently upon Euphrates, as not 
only to make it carry off part of the Cappadocian 
Country, and ſome of their Houſes, but to cauſe 
great Waſte and Miſchief in the Lands of their 
Neighbours, the Galatians : Whereupon the matter 
being referr'd to the Arbitration of the Romans, they 
condemn'd the King in Damages of thirty Talents“. 

IV. In ſtating who are to be eſteem'd Authors 
of Damage, it will be neceſſary to recollect from 
our firſt Book, Chap. 5. how many ways the Act 
of one Man may be imputed to another. A Per- 
ſon then may damnify his Neighbour, not only 
immediately by himſelf ; but, likewiſe, by the Mi- 
niſtry of others. And, farther, a Damage imme- 
diately done by one Man, may be chargeable upon 
another, (who is, conſequently, obliged to make 
Reparation) inaſmuch as he contributed ſomewhat to 
the Action, either by doing what he ought not, or 
by omitting what he ought to have done © 3, He 
may ſtand guilty of this Charge in three Ways and 
Degrees; for he mav either be the principal Cauſe, 
or he may be equally concern'd with the Actor; or, 
laſtly, he may be only an Acceſſary, and an inferior 
Cauſe. Of all which Caſes this may, in general, 
be obſery'd, that the Perſons thus chargeable are 


Book Ill 


bound to Reſtitution, according as they were eit 
the real Cauſe of the Damages, or contributed to 
in whole, or in part. For it often happens, he 


Perſons may concur leſs principally to the Fat of 


another Man, by ſome Omiſſion or Commiſig, 
and yet that he would moſt certainly have done . 
ſame Damage, whether they had thus concurr'g 
no; ſo as to render their Concurrence altoget , 
ſuperfluous. Now here, tho? they are juſtiy 
niſhable for the Will and the Endeavour; 5e. 
ſince no Part of the preſent Damage flow'd fy, 
them, they cannot be required to make Reftituin, 
Some, indeed, are for bringing off all Acceſſuig 
at a venture; becauſe, ſay they, if theſe had nor 
lent their Counſel or Aſſiſtance, there would 
have been wanting others to help forward with the 
Miſchief; and, conſequently, the Damage hal 
been done without their Means, But this 
ment is of no Weight, *tis ſufficient to make . them 
guilty, if their Aid had any real Efficacy in Pro- 
ducing the Treſpaſs ; and had thoſe other Perſon 
join'd their Hands to the Buſineſs, they too woul 
have been proportionably reſponſible. This Ru 
then may be fix*d as an univerſal Standard, b 
know who are bound to make Reparation, and wh 
are not; that when any one did not give real Al. 
fiſtance in the Act of Damage, nor by any ante. 
dent Motion or Default, caus'd it to be undertake 
nor came in for any Part of the Advantage, ſuch 1 
Perſon, tho* by giving any, the leait Occaſion, 9 
an ill Action, he contracts a Sin, yet ſhall not be 
obliged to Reſtitution * And hence *tis eaſy ty 


conclude, 


a See Exod. XXII. 6. I. 27. f.8. 1. 30. ſ. 3. D. ad L. Aquil. M. Seneca, I. 5. Excerpt. Controver/. 5. 


d I. 22. 


© Liban. 2 T3 mpizev Tiv dpoppls x, F d y wy * ανeα˖, 720 Abgov. That which gave the Occaſion, is eſteen 


the Cauſe of al 


Accidents that follow. Add. I. 7. D. ad L. Aquil. Lex Wifgothorum, I. 7. Tit. 2. c. 1, 2, 3. & Tit. z. c. z. 


Nemo damnum facit (ſay the Roman Lawyers) nifi qui id fecit, quod facere jus non habet, Digeſt. Lib. 50. Tit. 17. 


— 


_ 7 So Libanius Prog ym. ſays, he that gives the Occaſion muſt be anſwerable for all the Conſequences, See Exod. 22. 6. U. 
geſt. I. . t. 2. ad Leg. Aquil. leg. 7. $. 7. leg. 27. F. 8. leg. 30. F. 3. 

The Lawyers here diſtinguiſh between damnum emergens and lucrum ceſſant, (i. e.) an emergent Damage, and a ceafing Pf. 
The firſt is the Loſs which one ſuffers by the diminiſhing his preſent Goods. The other is the Damage one receives by the Lok 
of that Gain which he might make. But we ought, alſo, to obſerve, that there are ſome Events which are the direct and in- 


mediate Conſequents of the Action, from which the Damage proceeded, inſomuch, that it may be ſaid, it was the Cauſe of it; 
others there are, that have a particular Cauſe independent on that Action, that was the Occaſion of it; or, at leaſt, had nv 
relation to it, but by ſome mere Accident. See concerning this the Civil Laws drawn up in their natural Order by Donat, 
Part. 1. Lib. 3. Tit. 5. where you'll, alſo, find, in the Preliminaries to this Title, ſome Obſervations very important about the 
difference there is between the Damage that ariſes from ſtoppage of Payment, and other ſorts of Damages and Intereſts. Upan 
which ſee the Treatiſe of Mr. Noodt de Fen. & Uſur. Lib. ii. Cap. vi. Every thing which is a direct and immediate Cone 
quence of the Action, which cauſes the Damage, ought, without Difpute, to be regarded as a Part of that Damage, and Relt- 
tution made accordingly. But, with regard to the Ill which happens accidentally, we ſhould, in my Opinion, Ginga, 01 
the one hand, between thoſe Events, which, tho” caſual, may eaſily happen; and thoſe which happen very rarely: And, cn 
the other, whether the Damage be caus'd maliciouſſy and wilfully, or fall out through meer Negligence. No, he who ws 
caus'd a Damage maliciouſly and purpoſely, is anſwerable for all Events, however unſoreſeen or extraordinary they may be. 
He has himſelf, in a voluntary manner, become liable to all the Conſequences of his own wicked Act and Intention; and, 
fore, merits no Indulgence. If he neither foreſaw, nor could foreſee what happen'd, he might, at leaſt, have reflected upon 
the Conſequences. But when the Author of the Damage is only guilty of Negligence or Inadvertence, it would be hard to ly 
to his Charge any extraordinary Accidents which he never could have foreſeen, Fad he reflected ever ſo much. Human Weak- 
neſs will not always permit us to be as attentive as we ſhould, to the Prejudice another may receive from what we do, or omt 
to do without Thought. But there is nobody who may not avoid doing Ill to another, when he does it wilfully and knowing}, 
becauſe then his Intention is manifeſt to all. | 

This ſeems to be contrary to what our Author proves in other Places, wiz. lib. 4. c. 13. F. 6. For though one doer nt 
what he ought to do, he does not do any ſuch real Damage, as to be obliged to Reſtitution. It is ſufficient that a Man have? 
Right to do a Thing to ſecure him from a juſt Imputation of any ill Conſequences that may reſult from it to another. 
Roman Lawyers maintain the Truth of this Maxim, that no Man does wrong to another, unleſs it be he that does that which be 
has no Right to do, Digeſt. I. 50. Tit. 17. De diverſis reg. Jur. Leg. 151. If, in theſe Caſes, any one receives a Dam? 
through ws Means, tis his Misfortune ; but ſince tis none of our Fault, it cannot be reaſonably expected that we ſhould 
any amends, 

+ By the Roman Law the Approvers and Authors of any Miſchief are liable to the ſame Puniſhment. Ino & / erat ſerv 
Ec. If a Servant be about to run from his Maſter, or rob him, and another commends his Deſign, he is actionable on that 4 
count, for he ought not to encourage his Wickedneſs by Commendation. Digeſt. I. 11. Tit. 3. De ſervo corrupto, leg. I. ., 
Mr. Bayle, in his Diſcourſe about Defamatory Libels, and Grotius before him, approve of this Law, which, they ſay, !s bit 
upon this ſure Maxim, That they who approve an Action, tis very likely, would do it if they could, i. e. if ſome reaſon o 
Self- love did not hinder them from engaging in it. The firſt, alſo, cites the Law of Yalentinian and Valens, which make thol 
Men liable to a Capital Puniſhment, who accidentally meeting with a Libel, diſperſe it; whereas they ought to have torn I 4 
burnt it. Yide Cod. I. ix. Tit. XXXVI. De famefis Libellis. For (he adds) I can't conceive, but he, who, in the like Cake 
diſperſes a Libel, has as great a Deſire to injure, as he that compoſed it; and, conſequently, deſerves as yu a Puniſhment # 


the Author, For, certainly, in this laſt Caſe, there is ſomething more than a meer Approbation. To diſperſe a Libel, —— 
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? | him, the Approbation given to theſe Actions, which he is about to do, ſince it neither encourages, 
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other ſide, who ſhall be oblig d. Damages they had been guilty of 3, As to the 
— alle over their affected 1 Point of counſelling or adviſing, this is moſt cer- 
1 in their Calamities brought on them tain, that he who ſuggeſts to another the way and 
by wicked and injurious Men, are ſinful, no doubt, manner of committing a Treſpaſs, is bound to Re- 
in an heinous manner; and yet it would be abſurd paration. Whereas the ſame Obligation doth not 
bo affirm, that they are bound to repair ſuch Da- ſeem to lie on thoſe, who either perſuade a Man in 
mages as they delight to ſee. The fame muſt be general Terms to apply himſelf to an ill Courſe, as 


F 1:54 of thoſe who defend, excuſe, or praiſe a Treſ- to Theft or Robbery, for inſtance, or join their 


aſs already committed, provided they do not here- Approbation and Conſent * to his Reſolution, when 
by hinder the Duty of Reſtitution 3 as, likewiſe, of already fixt and ſettled ; as is often the Caſe with 
ehoſe who either wiſh Succeſs to ſuch a Fact before timorous Counſellors, or baſe Flatterers of Princes *. 


tis committed, or entertain a ſilent Joy and Satiſ- Laſtly, concerning thoſe who concur to an injurious 


faction during the Performance, There is no Action, by omitting ſomewhat which they ought to 
ground to build a contrary Opinion on the Paſſage have perform'd, this may be obſerv'd, that their 
of Cicero, which ſome would make make uſe of to Omiſſion doth then only bind them to repair the 
that Purpoſe*. What Difference is there, ſays he, Damage, when it is of a Duty, to which they ſtood 
between him who perſuades a Man to an ill Action, engag'd by a perfect Obligation; not if the Thing 
and him who afterwards approves of it? Or what was only a Matter of Charity and Humanity. For, 
fenifies it whether I would have a Thing done, or ſince what is owing to me in this imperfect Manner, 
whether J rejoice when it is done? For the Orator I cannot yet account my own; neither, if it be in- 


= employs this Sentence, not to expreſs his Mind ſe- tercepted, can I go about to recover it *, whatever 


riouſly :, but to refute an impertinent Objection. Zeigler, in his Obſervations on Grotius ©, alledges 


And had it been ſpoken never ſo gravely, it could to the contrary, 
WE not be ſtrain'd ſo high, as to aſſert the Neceſſity of V. Where, therefore, many Perſons have con- 
= Reparation in thele Caſes. And, therefore, Am- curr'd to one Act of Damage, in making Repara- 


mianus Marcellinus e ſeems not very properly to ap- tion this Order ſhall be obſerv'd; thoſe ſhall be in 
ply this Saying of Tully to the Buſineſs of Probus, the firſt place chargeable, who ſet forwards the 


b | Prefefus Pretorii, to the Emperor Valentinian, who, Miſchief ', either by their Commands, or by ſome 
as he relates, did indeed never command any of his other powerful Means, amounting almoſt to a ne- 


Clients or Servants to undertake an unlawful Action; ceſſary Influence. And the immediate Actor of 
yet, if be found them to have committed any Crime, he the Crime, or he who was thus forced to lend his 


|. Protected and defended them in ſpite of Fuſtice itſelf, Hands for its Performance, ſhall, in theſe Cafes, 


wwithout ever enquiring into the Fatt, and without the be eſteem'd only as the Iiſtrument. Where any 


| | Jeaſt regard to Honeſty or Truth, For here the De- one appears to have engag'd himſelf in the Enter- 
pendance on ſo great a Patron, added Strength and prize, without being driven on it by Neceſſity, he 
WE Boldneſs to their Enormities ; and his Protection fhall be firſt obnoxious, and then the reſt who con- 


interpoſing, hindred them from making good the tributed their Aſſiſtance ; yet ſo, that if the former 


See P/alm cxxxvii. ver. 7. 
> Philip. II. c. 12. 
© L. 27. 
© Compare Ant. Mattheus de Crimin. Proleg. c. 1. ſ. 7, 8, 9. 
© L. a. c. 17. ſ. . 8 


— 
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might and ought to have been ſuppreſſed, either altogether, or in part, is to do an Injury directly to the Party defamed, and 


join with the Author of the Libel. As to the Law of Lipian, if a Slave is fully reſolved to rob his Maſter, or get away from 


W . nor confirms him in this 
criminal Reſolution, I do not ſee (to conſider the Thing in itſelf independently of Civil Laws) that this ſimple Approbation is 


ſufficient to oblige the Perſon to repair the Damage, as Mr. Bayle infers. The Lawyer ſays, that by that we auoment the 
Intention of the Slave. ; Be it ſo : but this Augmentation influencing only a future Crime.” 1 x according to _ 
Suppoſition, to the Crime which is actually committed. It would be better to ſay, that becauſe of the Difficulty of proving 
that the Praiſes given to the Slave had not a little contributed to his ill Deſign ; as well as becauſe of the Facility of exempting 
ourſelves by that from the Damages demanded ; the public Good requires, that the Preſumption ſhould always lie againſt him 
who, ſo far from diſſuading the Slave from his Purpoſe, by his Approbation expreſs'd an Inclination to aſſiſt him. Thus, how- 
ever true we may ſuppoſe Mr. Bayle's Principle to be, the Conſequence he draws from it will admit of ſome Diſpute. ' Becauſe a 
Man would with Pleaſure do any certain Action, which does not otherwiſe interfere with his own Intereſt, it no way follows 
that he is always puniſhable, or reſponſible for the Damage before a human Tribunal, eſpecially as the Action is not yet com- 
mitted; much le s when he no way thin ks of doing it himſelf, but only ſimply commends it in another, without his Approbation 
any way contributing to encourage the Agent. Erorius alledges upon this Subject the Law of the Digeſt. Lib. II. Cap. XVII. 
7. Note 2. upon which I have juſt made ſome Reflections. But it is not clear, whether he underitands or approves it in the 
lame general Extent with Mr. Bayle. We might almoſt infer the contrary from what he ſays in Paragraph 10. to wit, That all 
thoſe he ſpeaks of are not bound to repair the Damage, unleſs they have contributed to it, either in the whole, or in part. 
A, The Latin is, Quid intereſt inter ſraſorem facti, & probatorem ? aut quid refert, utrum voluerim fiari, aut gaudeam fattum? 
Ic, IP. Ii. c. 12. | 


* Cicero does not ſeem to ſpeal: any otherwiſe than a Man, who delivers his Thoughts ſeriouſly. *Twere better to anſwer, as 


this Author does afterwards, that he ſpeaks not of a Reparation of Damages, but only of the Viciouſneſs of the Intention of ſuch 


as approve others Crimes. 


The French Tranſlator here adds, So that there was ſomet bing elle 3 Approbation, or D 
to others, which ſeems to make our Author's Reaſoning Cor clear. an,, 
N ns 8 ought to be added, 2 A, the fundamental Laws of a Kingdom, the Miniſters are obliged to 
err Conſent to their Prince, as it is in 4 the Paſl: ü g . . k 
ene nglan e Paſſage cited out of Dr. Bates's Elench. Mot. Nup. Angl. Part I. 


| 1. 
5 Certainly of the Perſon himſelf, who has refuſed to do any of theſe Duties ; but if he was hindred by ſome other Perſon, 


he has a Right to require Damages of this latter, if not before human Tribunals, which often ſuffer many W 

anmutable ules of Juſtice and Equity. Note 3. Page 213. 8 ; Sri ade Be Bent 

5 For the Rule o the Law is this: He does the Wrong, who commands it to be done; but he is in no F ault, who is under a 
eceſlity to obey. Digeſt. Lib. L. Tit. XVII. De Diverſis Reg. Jur. Leg. CLXIX. We muſt apply here the Principles L 


oy 4 5 4 oy Words, in the laſt Edition of my Abridgment of the Duties of a Man and à Citizen, Lib. I, p- I. 
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of theſe Parties concern'd ſhall have made good the 
Damage, the others ſhall be then clear, as to Re- 
paration, tho? not as to Puniſhment, But what if 
an A& proceeds from many Perſons, who are all 
Authors or Cauſes of it in the very ſame degree; 
ſhall each Party be reſponſible for the whole, or 
only for an equal Share of the Damage? Grotins * 
pronounces in this Caſe, that each Per/on is io an- 
fewer for all, if the whole Fatt proceed from each, 
tho not from each alone. Which Rule is ſomewhat 
obſcure, unleſs we illuſtrate it by an Inſtance. 
Here are three Men then, who, at the ſame time; 
tho', perhaps, in different Parts, all ſet fire to an 
Houſe. This Fact of burning the Houſe ſeems to 
have proceeded from each Man entire, and in whole, 
although not from each alone; inaſmuch as the 
ſame Miſchief would have follow'd, had one only 
applied the Fire. But ſuppoſe ſeveral Perſons join 
in beating or cudgelling a Man, one of whom, 

rhaps, gives him a Wound in the Head, another 

reaks his Arm, and a third ſtrikes out his Eye; 
here each Perſon ſhall not anſwer for the whole 
Hurt, but only for that part of it, which he him- 
ſelf effected. Though in Caſe one of them eſcape, 
it is uſual to condemn the reſt who are taken, in the 
whole, eſpecially when it appears, that they com- 
bined together to execute the Miſchief, We may 
fill ſet this Matter in a clearer Light, by diſt in- 
guiſhing between diviſihle and indiviſible As. The 
latter which we are concern'd with, are ſuch in 
which many Perſons concur, but in ſuch a manner 
that the whole Act would have follow'd from the 
Endeavours of one only; and, therefore, cannot 


conveniently be divided into Shares amongſt them 


all; of this kind are the firing of Houſes, the 
breaking down of Banks and Dams, or the like. 
For the ſame Damage would have enſued, had one 
only of the many Parties ſet his Hand to the Ex- 

loit ; ſo that it is impoſſible to define and ſettle 
what part of the Fire, or of the Flood, proceeded 
from each in particular. When many join in an 
Action of this Nature, each Perſon ſhall be thus far 
reſponſible for the whole, that in caſe they are all 
apprehended, they ſhall contribute equally to the 
Reparation; but if, upon the Eſcape of the reſt, 
one only be taken, he ſhall then be charg d with 
the entire Sum. After the ſame manner, if ſome 
of the Perſons apprehended prove inſolvent, the 
whole Burthen ſhall be laid on thoſe who have more 
Subſtance and Ability. In this too the Reparation 
of Damage differs from the Exaction of Puniſhment ; 
that in the former, if full Payment or Reſtitution be 


a Bid. ſ. 11: 


That no Man be hurt : 


Book Ill 


made by one of the Parties concern'd, the reſt 

cleared and excus'd; ſince it is not conſiſtent d 
Equity, that the ſame Damage ſhould be Ar 
made good, (though by way of Puniſhment yy. 
frequently practis'd) but, on the other hand, * 


nal Caſes, nothing is more uſual, than that eye 


particular Accomplice in a Crime be made t0 ue. 1 


all that the Law inflicts b. 


VI. Now whenever we hurt or enda 
ther, we do it either out of full Purpoſe ©; Ra 
meditated Guilt, or by a Fault of Negligence kr 
and not of Deſign, (and this Negligence, a 11 
more or leſs groſs and ſupine, is more or le; ary 
pable) or, laſtly, we may do it by meer Chang, 
} 


ſo that the Injury cannot rightly be imputed to wy 1 


Among ſome People. thoſe Damages are not on 
imputed to a Man, which are committed with hie 
Aſſiſtance or Concurrence; but thoſe, likewiſe 
which are cauſed by his Servants or Cattle, withou 
his poſitive Influence. It is beyond doubt, that he 
who offers Damage to another, out of an evi! De. 
Hen, is bound to make Reparation, and that u 
the full Value of the Wrong, and of all the Conſe. 
quences flowing from it. But thoſe, likeyis 
ſtand reſponſible, who commit an Act of Treſpak 
tho* not deſignedly, yet by ſuch a Piece of Neel 
as they might ealily have avoided . For it is n 
inconſiderable Part of ſocial Duty to manage on 
Converſation with ſuch Caution and Prudence, thy 
it do not become terrible or pernicious to Others; 
and Men under ſome Circumſtances and Relatiors 


are obliged to more exact and watchful Dil. ; 


gence © 2, Indeed the ſlighteſt Default in this Poin 
is ſufficient to impoſe a Neceſſity of Reparatia, 
unleſs under one of theſe Exceptions ; either thx 
the Nature of the Buſineſs was ſuch as difdain' 
Care more nice and ſcrupulous, or that the Pary 
who receives the Wrong is no leſs in fault than he 
who gives it; or, laſtly, that ſome Perturbation af 
Mind in the Perſon, or ſome extraordinary Ci. 
cumſtances in the Affair, leaves no room for ac. 
rate and conſiderate Circumſpection; as ſuppoſe 1 
Soldier in the Heat of an Engagement ſhould hun 
his next Man with his Arms, whilſt he brandihs, 
and employs them againſt the Enemy. To thi 
Purpoſe the Story in Alian © is remarkable; * A 
** young Man travelling towards Delphi, as he & 
** tended his Companion from the Robbers, hap- 
** per'd to kill him by an unlucky Turn of his 
Weapon; and, upon Application to the Oracle, 
s receiv*d his Pardon in this comfortable Anſwer: 


d Such a Caſe we have in Quintilian Inſtitut. 1.7. c. 6. Two Thieves had ſtolen together Ten Thouſand Se/te reer, the 
were ſued in Court, and Forty Thouſand demanded of each Man, according to the Law enacting, that every Thief 
y Four: fold. They petition, that each may pay no more than Twenty Thouſand. Here the Judgment ought to go againk 


the Thieves, inaſmuch as, 


Oblis. x deli. naſe. | 7. 1.5. 1.8. D. de Juriſdictione, 
de Oblig. que . 4. D. ad L. Aquil. I. 5. 1. ſ. 2. Ibid. I. 15. f. 2. D. quod vi aut clam. |. 2. ſ. 9. D. de Aal, Hotoman. ili 


Add. 1. 11. 1. 2, 
Queſt. 33. 
© Lyfias, Orat. XXX. 


by the Roman Laws, theſe Adions of 2 are reckon'd under the Head of Puniſbmenti, ſ. ul. 


1 inpuriis. 


. 6. prin. D. arborum furtim ceſarum : l. 


Og der? 8t'v niotor Iowa uy ver. - 


No Misfortune happens to any Man by his good Will. 
See Exod. 7 28, We. #4 Sc. 6 Grat. ibid 


à Yid. 1.6. ſ. 7. 1.14. D. de Office Prefidis, 1.27. ſ. 9. in fin. ſ. 20, 34, 35. 1. 27, 29. ſ. 2, 3, 4. ad L. Aquil. Deuts 


xxii. 8. 5 
« Var. Hiſt. I. 3. c. 44. 


. 


3 


1 See the Civil Laws drawn up in their Natural Order, by Mr. Domat. Part 1. 1. 2. Tit. 8. where you will find 2 oo 


Number of theſe ſorts of Caſes decided, wherein it appears, that there is nothing but the indirect and interpretative Will of 


that cauſes the Damage. 
2 Among the Laws of Moc. 
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7 „ig bo ſave pour Friend, you have him ſlain ; 
| Blood will cleanſe your Hands, it n&er can ſtain*, 


But in Caſes of pure Chance, where the hurtful 
Action is not mix'd with any Fault of ours, it is 
evident we are not oblig'd to Reparation. For 
when I have done nothing that can be fairly laid to 
= my Charge, there ſeems to be no Reaſon why the 
IE 1Micfortune, and the Damage of a Harm which 1 
SS . willingly caus'd, ſhould rather fall on me than 
on the Perſon who receiv'd it b. Yet if a Perion 
of Wealth hurt a poor Man, though meerly by 
Chance, it will become him, by ſome Act of Libe- 
rality, to ſupport and comfort the Sufferer, As for 
thole Aﬀions which lie againſt us for any Treſpaſs or 
Hurt committed by our Cattle or Slaves, and the 

like, * Grotius is of opinion, that 
„Lib. ii. c. 17. they owe their Riſe to Civil and 
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Maſter or Owner being innocent of the Fact, is 
not by any natural Obligation made reſponſible for 
it. Vet others hold that Actions of this kind are 
moſt agreeable to natural Equity, although they 
are not preciſely ſuggeſted by the Law of Nature. 
It is one of Plato's e Conſtitutions, ** If a Man or 
« Woman being a Servant, ſhall injure the Goods 
ce of another Perſon, either by an unſkilful, or by 
ec an immoderate Uſe of them, the Perſon who re- 
e ceives the Wrong, not being himſelf the Cauſe 
« of it; the Maſter ſhall either make him Satiſ- 
faction for the Damage ſuſtain'd, or ſhall deliver 
te the offending Servant into his Power and Plea- 
4 ſure.* And the ſame way of proceeding is ob- 
ſervable in the old Roman Story of Evander, deli- 
vering up his Servant Cacus to Hercules, who had 
convicted him of ſtealing his Cattle. But why 
the Owner of a Beaſt ſhould rather ſuffer Damage, 
than he, who upon provoking a * Creature not 
violent by Nature, has, without the Owner's Fault, 
received a Hurt, the Reaſon ſeems to be this, that 


* Poſitive Laws; inaſmuch as the the Settlement of Proprieties does not impair or pre- 


a Add Evi8. Enchir. c. 30. & Simplic. in eum circa fin. 8. L. 44. 1.5@. F. 4. D. ad L. Aquil. & ibi Interp. 
d Add. I. 5. ſ. 2. 1.7. ſ. 3. ad L. Aquil. 


e De Leg. I. 11. 
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ignis Reſtriction ought carefully to be obſerved. For when the accidental Caſe is an Effect of ſome Fault, which produced 
rt. we ale indiſpenſibly required to make good the Damage, the Obligation to repair being the Effect of the Fault, and not of 
the Chance. See Mr. Domat, Civil Laws, Part I. I. 2. Tit. 9. We ought to remember that we may be engaged by ſome 
Agreement to anſwer for ſome accidental Caſes ; and then, as any one may ſee, the Obligation to make good a Damage is an 
= At of our Will, and the Accident gave us only an Opportunity to fulfil our Promiſes. See I. 5. c. 9. following. Mr. Thoma- 
., goes farther, and maintains, that a Man is bound to make good any Damage, of which he is the true Phyſical Cauſe, altho? 
he does not do any wilful Injury ; but the Welfare of human Society does not ſeem to require, that our Obligation to ſatisfy a 
Damage ſhould extend ſo far. The Reader may conſult the Reaſons which this learned Lawyer brings to ſupport his Opinion 
in a Theſis intitled, Larwva Legis Aguiliæ detracta actioni de damno data, hag . a in fo ermanorum, maintain'd publickly at 
Hall in Saxony, in 1703. I, for my Part, think it no way neceſſary to the Happineſs of Mankind, that we ſhould extend the 
Obligation to Reſtitution ſo far. The Peace of Society would be ſufficiently ſecur'd, if every one would carefully abſtain from 
injuring another, whether wilfully, or thro” the leaſt _— Beſides, the Author of the Damage ſhould be the Moral, 
and not ſimply the phy/ical Cauſe of it. Otherwiſe it would follow, that a Man, who, having the Misfortune to fall from a 
Houſe, bruiſes another to his own Regret, ſhould indemnify him for the Injury he has receiv'd. I ſcarce believe any Perſon will 
aſſert ſuch a Paradox. Mr. Thomaſius propoſes another Inſtauce. A Perſon viſiting a Friend, and defirous to look at a precious 
Glaſs, lets it fall accidentally, to the great 1 7 and Loſs of the Owner. But this Example appears no way proper to eſta- 
bliſh the Juſtice of Reparation in ſuch Caſes. For the Proprietor of this coſtly, but brittle Ware, by permitting his Friend to 
handle and view it, tacitly conſents to ſupport the Loſs, in caſe of Misfortune. It would not be reaſonable, that a Man, who 
thinks he does an equal Pleaſure to his Friend and himſelf, in admiring ſuch a Rarity, ſhould pay ſo dear for his Curioſity. 
But the Caſe would be otherwiſe, if, after having ſufficiently view'd the Glaſs, he ſhould often take it up again without an 
ra pparent Neceſſity: For then there is Reaſon to think the Owner cannot be pleas'd to fee a Thing carelefily andle#, which is 
ſo liable to be broke. And the Perſon who did it would not be wholly excuſable. The Roman Lawyers diſtinguiſh'd thus in 
W ſpeaking of one to whom we give any thing to look at. If it were only ſor our own Intereſt, the Perſon is only reſponſible, with 
regard to his Honelty, juſt as a Depoſitory. But if the Thing we give to look at be for the Advantage of the Perſon to whom 
vo intruſt it, or if we have a mutual Intereſt, then he becomes anſwerable, not only as to Breach of 'Truſt, but of a flight In- 
= jury : Secundum hec, fi cui inſpiciendum dedi, five ipfius cauſa, five utriuſque & dolum & culpam mibi præſtandam efſe dico propter 
utilitatem : 28 non. Si vero mei dumtaxet causã datum eſt, dolum ſolum: quia prope depoſitum hoc accedit. Digeſt. L 


8 2 0 b. i 10 
ræſcript. Verb. Leg. xvii. f. 2. See upon this Law, Cujas Recit. in Papinian. Page i 80. Tom. iv. Opp. Edit. 


t. v. De 
Fro Merillus Obſerv. Lib. viii. Cap. xi. and M. Van de Water, Obſ. III. 9. Mr. Gunaling, however, tacitly rejects the 
P 


inion of Mr. Thomaſius's Colleague, and does me the Honour to quote me u that Subj j . 
Edit. 1728. Cap. x. 5. 19. mw 4 pon that Subject, _ his Jus Nature & Gentium, 


2 The Author in his laſt Edition, which this Tranſlation does not follow, places the next Paragraph 
here 8 1 _ it Jun — render'd, it is clear, inſtead of much more is it = nov oe ar ach property, 

Our Author here alludes to the Diſtind ion which the Roman Lawyers made between wild Beaſts, which follow thei 
' WW Inclination, and Domeſſic, or other four-footed Animals, who are hurried on by ſome Influence, — —— 
| | poſition. But this Diſtinction relates to the 492 of the Law of the twelve Tables on this Head, and to the particular 


| | Action, call'd Adio de Pauperie, which might b ht 1 {ti | 

. | E ght be brought in Juſtice againit the Propriet f th : 

[ 4 Lawyers all _ that cht Action, by virtue of which the a mould either 4 ain pr hg mr oe Beige Bn 
; EIT place with reſpe& to wild Beaſts : They only add, that the Action is not then dire# 


„ but u/eful; whieh comes to the 
with regard to the Effet. See Mr. Schulting. Juriſpr. Aute-Juſtinian, Page 152. M. * Bynker/hoek even ade bog 
Word Quadrupes, in the Law of the twelve Tables, comprehends wild Beaſts. See his Treatiſe de Reb. Mancipi Cap. vi 
Opuſc. Page 121. If this be granted, the Diſtinction vaniſhes. Let me here add a Word touching the Damage caus'd by a 
8 id, or a Lunatic. Mr. 7 hamaſius (in the Diſſertation I have cited, Note 1. above) affirms, that the Damage Mold 
e repair d out of the Goods of the Child, or the Madman. For tho* (ſays he) neither the one nor the other are in a Condition 
ms deliberate, or wilful Miſchief, it is enough they are the Phyſical Cauſe of a Damage they have no Right to occaſion 
-+ Obligation to Reſtitution proceeds from the thing itſelf, or natural Equity, not from any Agreement or Fault. If we may 
N 8 if 5 Madman, even ſo far as to wound his Perſon, why have we not an equal Right to indemnify ourſelves on his Effects, for 
11 wy | - we may receive by him, for which we gave no Provocation ? But this la Reſtriction mult be carefully obſerv'd here 
; 12 however, that after having ſeriouſly conſider'd the Matter, theſe Reaſons do not appear concluſive. The Obligation to 
e * is perſonal; and, in order to extend to PR it ſhould be previouſly impos'd on the Perſon to whom that Pro- 
2 elongs. Now a Lunatic or Child, having no Uſe of Reaſon, are incapable of any perſonal Obligation, during their Con- 
— 7 that State. The Inſtance drawn from our Right of reſiſting a Madman, proves nothing at all. The Gaſes is ver 
A _ ince the Queſtion there relates to Self-defence, which (as our Author has ſhewn in its Place) does not always ſu of 
18 ggreſſor any ill Deſign : Whereas no Man can be reſponſible for — properly ſo call'd, but when he has har © ary 
4 y lome Act of his Will. In ſhort, all the Satisfaction here ſeems to depend on the Generoſity and Humanity of the Perſ 
ncern'd. As theſe Inſtances very rarely happen, this Queſtion is often ſuperfluous. | FT 
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of theſe Parties concera'd ſhall have made good the 


Damage, the others ſhall be then clear, as to Re- 
paration, tho* not as to Puniſhment, But what if 
an Act proceeds from many Perſons, who are all 
Authors or Cauſes of it in the very ſame degree; 
ſhall each Party be reſponſible for the whole, or 
only for an equal Share of the Damage? Grotins * 
pronounces in this Caſe, that each Perſon is ts an- 
fewer for all, if the whole Fact proceed from each, 
bo not from each alone. Which Rule is ſomewhat 
obſcure, unleſs we illuſtrate it by an Inſtance. 
Here are three Men then, who, at the ſame time; 
tho', perhaps, in different Parts, all ſet fire to an 
Houſe. This Fact of burning the Houſe ſeems to 
have proceeded from each Man entire, and in whole, 
although not from each alone; inaſmuch as the 
ſame Miſchief would have follow'd, had one only 
applied the Fire. But ſuppoſe ſeveral Perſons join 
in beating or cudgelling a Man, one of whom, 

rhaps, gives him a Wound in the Head, another 

reaks his Arm, and a third ſtrikes out his Eye; 
here each Perſon ſhall not anſwer for the whole 
Hurt, but only for that part of it, which he him- 
ſelf effected. Though in Caſe one of them eſcape, 
it is uſual to condemn the reſt who are taken, in the 
whole, eſpecially when it appears, that they com- 
bined together to execute the Miſchief, We may 
ſtill ſet this Matter in a clearer Light, by diſt in- 
guiſhing between diviſible and indiviſible Acts. The 
Jatter which we are concern'd with, are ſuch in 
which many Perſons concur, but in ſuch a manner 
that the whole Act would have follow'd from the 
Endeavours of one only ; and, therefore, cannot 
conveniently be divided into Shares amongſt them 
all; of this kind are the firing of Houſes, the 
breaking down of Banks and Dams, or the like. 
For the ſame Damage would have enſued, had one 
only of the many Parties ſet his Hand to the Ex- 
ploit 3 ſo that it is impoſſible to define and ſettle 
what part of the Fire, or of the Flood, proceeded 
from each in particular. When many join in an 
Action of this Nature, each Perſon ſhall be thus far 
reſponſible for the whole, that in caſe they are all 
apprehended, they ſhall contribute equally to the 
Reparation; but if, upon the Eſcape of the reſt, 
one only be taken, he ſhall then be charg'd with 
the entire Sum. After the ſame manner, if ſome 
of the Perſons apprehended prove inſolvent, the 
whole Burthen ſhall be laid on thoſe who have more 
Subſtance and Ability. In this too the Reparation 
of Damage differs from the Exaction of Puniſhment ; 
that in the former, if full Payment or Reſtitution be 


a Bid. ſ. 11: 


That no Man be hurt : 


Book II. 


made by one of the Parties concern'd, the reſt 
cleared and excus'd ; ſince it is not conſiſtent u. 
Equity, that the ſame Damage ſhould be — 
made good, (though by way of Puniſhment hy, 
frequently praCtis'd) but, on the other hand. OY 
nal Caſes, nothing is more uſual, than that ey 
particular Accomplice in a Crime be made to wg. 


all that the Law inflicts b. 


VI. Now whenever we hurt or endamage 
ther, we do it either out of full Purpoſe and a 
meditated Guilt, or by a Fault of Negligence = 
and not of Deſign, (and this Negligence, as f., 
more or leſs groſs and ſupine, is more or le ak 
pable) or, laſtly, we may do it by meer Chae. 
ſo that the Injury cannot rightly be imputed to w. 
Among ſome People. thoſe Damages are not only 
imputed to a Man, which are committed with 1 
Aſſiſtance or Concurrence; but thoſe, likeviſ 
which are cauſed by his Servants or Cattle, * 
his poſitive Influence. It is beyond doubt, that he 
who offers Damage to another, out of an evi D. 
fan, is bound to make Reparation, and that u 
the full Value of the Wrong, and of all the Cong. 
quences flowing from it. But thoſe, likewis 
ſtand reſponſible, who commit an Act of Treſpa, 
tho* not deſignedly, yet by ſuch a Piece of Neglect 
as they might eaſily have avoided *, For it i; 50 
inconſiderable Part of ſocial Duty to manage our 
Converſation with ſuch Caution and Prudence, thx 
it do not become terrible or pernicious to other; 
and Men under ſome Circumſtances and Relation 
are obliged to more exact and watchful Dil. 
gence ©2, Indeed the ſlighteſt Default in this Poin 
is ſufficient to impoſe a Neceſſity of Reparatin, 
unleſs under one of theſe Exceptions; either thi 
the Nature of the Buſineſs was ſuch as diſdain'd 4 
Care more nice and ſcrupulous, or that the Party 
who receives the Wrong is no leſs in fault than te 
who gives it; or, laſtly, that ſome Perturbation cf 
Mind in the Perſon, or ſome extraordinary Cir 
cumſtances in the Affair, leaves no room for ac: 
rate and - conſiderate Circumſpection; as ſuppoſe 
Soldier in the Heat of an Engagement ſhould hut 
his next Man with his Arms, whilſt he brandiſhs, 
and employs them againſt the Enemy. To thi 
Purpoſe the Story in lian * is remarkable; A 
** young Man travelling towards Delphi, as he dt. 
** fended his Companion from the Robbers, hap- 
** per'd to kill him by an unlucky Turn of his 
Weapon; and, upon Application to the Oracle, 
** receiy*d his Pardon in this comfortable Anſwer: 


d Such a Caſe we have in Quintilian Inflitut. I. 7. c. 6. Two Thieves had ſtolen together Ten Thouſand Se/te rces, thes 


were ſued in Court, and Forty Thouſand demanded of each Man, according to the | 
They petition, that each may pay no more than Twenty Thouſand. Here the Judgment ought to go ag 
inaſmuch as, by the Roman Laws, theſe Actions of * are reckon'd under the Head of Puniſbmenti, . al. 
naſe. | 7. ſ. 5. 1.8. D. de Juri ſdictione, |. 

d L. Aguil. I. 5. 1. ſ. 2. Ibid. I. 15. F. 2. D. quod vi aut clam. I. 2. ſ. 9. D. de furtis, Hetoman. illi 


pay Four: fold. 
the Thieves, 
de Oblig. que ex delit. 
Add. 1. 11. ſ. 2, 4. D. a 
Queſt. 33. 


© Lyfias, Orat. xxx. 


enacting, that every Thief ſhall 


6. prin. D. arborum furtim ceſarum : 1. 34. D. de injurii 


Og dvr? tv entotoy Ii us Hyver. 


No Misfortune happens to any Man by his good Will. | 
See Exod. — 28, Sc. 33. &c. & Grat, ib 


N. 1.6. 1. 7. I. 14. D. de Offic. Prefidis, J. 27. \. 9. in fin. ſ. 29, 34, 35. i; 27, 29. ſ. 2, 3, 4. 1. Agail. Deuter 
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Var. Hiſt. I. 3. c. 44- 
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: See the Civil Laws drawn up in their Natural Order, by Mr. Domat. Part 1. 1. 2. Tie. 8. where you will find 1. — 
Number of theſe ſorts of Caſes decided, wherein it appears, that there is nothing but the indirect and interpretative V ill o 


that cauſes the Damage. 
* Among the Laws of Mos. 
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e aue pour Friend, you bave him ſlain ; F 
bd will cleanſe your Hands, it ne er can ſtain “. 


But in Caſes of pure Chance, where the hurtful 
ST - ion is not mix'd with any Fault of ours *, it is 
<M evident we are not oblig'd to Reparation. For 
0 hen J have done nothing that can be fairly laid to 
my Charge, there ſeems to be no Reaſon why the 
Misfortune, and the Damage of a Harm which 1 
unwillingly caus'd, ſhould rather fall on me than 
on the Perſon who receiv'd it b. Yet if a Perſon 
of Wealth hurt a poor Man, though meerly by 
Chance, it will become him, by ſome Act of Libe- 
F rality, to ſupport and comfort the Sufferer, As for 
thoſe Actions which lie againſt us for any Treſpaſs or 
Hurt committed by our Cattle or Slaves, and the 

like, Grolius is of opinion, that 
ib. ü. c. 17. they owe their Riſe to Civil and 
. Poſitive Laws 3 inaſmuch as the 


Or, Reparation to be made. 217 


Maſter or Owner being innocent of the Fact, is 
not by any natural Obligation made reſponſible for 
it. Yet others hold that A#ions of this kind are 
moſt agreeable to natural Equity, although they 
are not preciſely ſuggeſted by the Law of Nature, 
It is one of Plato's e Conſtitutions, ** If a Man or 
© Woman being a Servant, ſhall injure the Goods 
e of another Perſon, either by an unſkilful, or by 
ec an immoderate Uſe of them, the Perſon who re- 
© ceives the Wrong, not being himſelf the Cauſe 
© of it; the Maſter ſhall either make him Satiſ- 
faction for the Damage ſuſtain'd, or ſhall deliver 
the offending Servant into his Power and Plea- 
„ ſure.* And the ſame way of proceeding is ob- 


ſervable in the old Roman Story of Evander, deli- 


vering up his Servant Cacus to Hercules, who had 
convicted him of ſtealing his Cattle: . But why 
the Owner of a Beaſt ſhould rather ſuffer Damage, 
than he, who upon provoking a * Creature not 
violent by Nature, has, without the Owner's Fault, 
receiv'd a Hurt, the Reaſon ſeems to be this, that 
the Settlement of Proprieties does not impair or pre- 


5 a a Add Epi. Enchir. c. 39. & Simplic. in eum circa fin. 8. L. 44. I. 5@. f. 4. D. ad L. Aquil. & ibi Inter, 


d Add. I. 5. ſ. 2. 1.7. ſ. 3. ad L. Aquil. 
e De Leg. I. 11. 
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oes not do any wilful Injury; but the Welfare of human 


Hall in Saxony, in 1703. I, 
injuring another, whether wilfully, or thro” the leaſt 
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This Reſtriction ought carefully to be obſerved. For when the accidental Caſe is an Effect of ſome Fault, which produced 
it, we are indiſpenſibly required to make good the Damage, the Obligation to repair being the Effe& of the Fault, and not of 
the Chance. See Mr. Domat, Civil Laws, Part I. I. 2. Tit. 9. We ought to remember that we may be engaged by ſome 
Agreement to anſwer for ſome accidental Caſes ; and then, as any one may ſee, the Obligation to make good a Damage is an 
Act of our Will, and the Accident gave us only an Opportunity to fulfil our Promiſes, See J. 5. c. 9. following. Mr. Thoma- 
us goes farther, and maintains, that a Man is bound to make good any Damage, of which he is the true Phyfical Cauſe, althoꝰ 
he 


ciety does not ſeem to require, that our Obligation to ſatisfy a 


Damage ſhould extend ſo far. The Reader may conſult the Reaſons which this learned Lawyer brings to ſupport his Opinion 

in a Theſis intitled, Larwva Legis Aguiliæ detracta actioni de damno data, 4 = in fo ermanorum, maintain'd publickly at 
— my Part, think it no way neceſſary to the 

| Obligation to Reſtitution ſo far. The Peace of — 11 be ſufficiently ſecur d, if every one would carefully abſtain from 

1 Beſides, the Author of the Damage ſhould be the Moral, 

and not ſimply the pal Cauſe of it. Otherwiſe it would follow, that a Man, who, having the Misfortune to fall from a 

Houſe, bruiſes another to his own Regret, ſhould _— him for the Injury he has receiv'd. I ſcarce believe any Perſon will 

WW aſſert ſuch a Paradox. Mr. T, we propoſes another Inſtauce. A Perſon viſiting a Friend, and deſirous to look at a precious 


appineſs of Mankind, that we ſhould extend the 


= Glaſs, lets it fall accidentally, to the great Surprize and Loſs of the Owner. But this Example appears no way proper to eſta- 


Fabrott. Merillus 


Edit. 1728. Cap. x. F. 1 


2 The Author in his It Edition, which this Tranſlation does not follow, 
here; but then it muſt be render'd, it ig clear, inſtead of much more is it clear. 

Our Author here alludes to the DiſtinQion which the Roman Lawyers made between wild Beaſts, which follow their natural 
Inclination, and Dome/tic, or other four-footed Animals, who are hurried on by ſome Influence, 
poſition. But this Diſtinction relates to the Explanation of the Law of the twelve Tables on thi 
Action, call'd A#io de Pauperie, which might be brought in Juſtice againſt the Proprietor of the 
Lawyers all agree, that this Action, by virtue of which the Maſter ſhould either deliver the Bea 
place with reſpe& to wild Beaſts : They only add, that the Action is not then dire# 
with regard to the Effect. See Mr. Schulting. Juriſpr. Aute-Juftinian, Page 152. M. de 
Word Quadrupes, in the Law of the twelve Tables, comprehends wild Beaſts. See his 
Opuſe. Page 121. If this be granted, the Diſtinction vaniſhes. 


bliſh the Juſtice of Reparation in ſuch Caſes. For the Proprietor of this coſtly, but brittle Ware, 2 his Friend to 
handle and view it, tacitly conſents to ſupport the Loſs, in caſe of Misfortune. It would not be r 

chinks he does an equal Pleaſure to his Friend and himſelf, in admiring ſuch a Rarity, ſhould pay ſo dear for his 
But the Caſe veal bo otherwiſe, if, after having ſufficiently view'd the Glaſs, he ſhould often take it u 

apparent Neceſſity: For then there is Reaſon to think the Owner cannot be pleas'd to fee a Thing carele 
ſo liable to be broke. And the Perſon who did it would not be wholly excuſable. The Roman Lawyers diſtinguiſh'd thus in 
ſpeaking of one to whom we give any thing to look ar. - IF it were only ſor our own Intereſt, the Perſon is only reſponſible, with 
regard to his Honeſty, juſt as a Depoſitory. But if the Thing we give to look at be for the Advantage of the Perſon to whom 
we intruſt it, or if we have a mutual Intereſt, then he becomes anſwerable, not only as to Breach of 'Truſt, but of a ſli 
jury: Secundum hec, ff cui inſpiciendum dedi, five ipfius cauſa, five utriuſque & dolum & culpam mibi preflandam eſſe dico 
utilitatem : periculum non. &i vero mei dumtaxet causũ datum eſt, dolum ſolum : quia 2 depoſitum hoc accedit. Digeſt. Lib. xix. 
Tit. v. De Præſcript. Verb. Leg. xvii. f. 2. See upon this Law, .Cujas Recit. in 

Obferw. Lib. viii. Cap. xi. and M. Van de Water, Obſ. III. 9. Mr. Gundling, however, 
Opinion of Mr. 7 3 Colleague, and does me the Honour to quote me upon that Subject, in his 


onable, that a Man, who 
Curioſity. 
P _ without an 

Sly handle, which is 


ght In- 
propter 


apinian. Page i 80. Tom. iv. Opp. Edit. 
tacitly rejects the 
Jus Nature & Gentium, 


places the next Paragraph, and that moſt properly, 


contrary to their natural Diſ- 
s Head, and to the particular 
Beaſt. As to the reſt, the 
ſt, or pay the Damage, takes 
» but 2% u“; whieh comes to the ſame thing, 
8 even affirms, that the 

reatiſe de Reb. Mancipi, Cap. vi. 
Let me here add a Word touching the Damage caus'd by a 


Child, or a Lunatic. Mr. Thomaſjus (in the Diſſertation I have cited, Note 1. above) affirms, that the Damage ſhould 


be repair'd out of the Goods of the Child, or the Madman. 


reſiſt a Madman, even ſo far as to wound his Perſon, 


For tho* (ſays he) neither the one nor the other are in a Condition 
to do deliberate, or wilful Miſchief, it is enough they are the Phyſical Cauſe of a Dama 


The Obligation to Reſtitution proceeds from the thing itſelf, or natural Equity, not from any Agreement or Fault, 


ge they have no Right to occaſion. 
If we may 


why have we not an equal Right to indemnify ourſelves on his Effects, for 
any Loſs we may receive by him, for which we gave no Provocation? But this la 


Reſtriction muſt be carefully obſerv'd here. 


I own, however, that after having ſeriouſly confider'd the Matter, theſe Reaſons do not appear concluſive. The Obligation to 


perty belongs. Now a Lunatic or Child, having no 


eſtitution is perſonal ; and, in order to extend to * it ſhould be previouſly impos'd on the Perſon 


to whom that Pro- 


: ſe of Reaſon, are incapable of any per/onal Obligation, during their Con- 
— in that State. The Inſtance drawn from our Right of reſiſting a Madman, proves nothing 2 all. The g their Con 


different, ſince the Queſtion there relates to Self-defence, which (as our Author has ſhewn in its Pl 
in the Aggreſſor any ill Deſign: Whereas no Man can be reſponſible for Damage, properly ſo call 
it by ſome Act of his Will. In ſhort, all the Satisfaction here ſeems to depend on the Generoſit 
concern'd. As theſe Inſtances very rarely happen, this Queſtion is often ſuperfluous. 

| Ft 


* Caſe is ver 

ace) does not always ſuppoſe 
d, but when he has * e 
y and Humanity of the Perſons 


judice 
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Charge would riſe higher than the Value of the Of Reparation in general, we have this fart, 
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judice this antecedent natural Precept of Repara- he pleas'd ; whilſt neither he, (who is Poſeg,, 
tion ', And, therefore, ſince ſuppoling Things to nothing, nor indeed of himſelf) nor his Ma 
lie in their primitive Community, in caſe I had could be oblig'd to Reſtitution. Nor ſhow 3. 
been hurt by a Beaſt, I had the Power of requiting, Maſter, by the ſevereſt Courſe of Blows, or of! 
or ſatisfying myſelf upon the Beaſt, by any means I priſonment, puniſh the Offender, would this he ws 
thought fit; this Power or Liberty of proceeding real Satisfaction to the injured Party “. q 
is not ſuppos'd to be taken from me by the Intro- Much more then is it clear, beyond the lea 
duction of diſtin Proprieties. And inaſmuch as Doubt or Diſpute, that the Owner ſtands reſpon, 
the Owner of ſuch a Beaſt makes a Gain, of him, for thoſe Damages which his Beaſts commit, either 
and I ſuffer'd Loſs by him, the Reparation of Da- by his own Fault or Inſtigation, or by their natur 
mage taking place in Equity and common Favour and accuſtom'd Violence, and the common Pom 
before the Procurement of Profit, it hence appears, of their peculiar  Inſtint, For the Owner ou 
that I can rightly demand of the Owner, either to either not to keep ſuch Creatures *, or Carefully u 
make good the Loſs ſuſtain'd; or, in caſe ſuch a reſtrain them from doing Miſchief “. 


Beaſt, then to deliver him up as a Criminal, to be to obſerve, that when the Hurt or Wrong is do 
deſtroy'd : The ſame Rule holds much ſtronger by an evil and criminal Act, there to make 

in the Caſe of a Slave, ſince he is by Nature made the Damage is not ſufficient to take off the Puig, 
liable to anſwer for any Damage he ſhall give. But ment». Though the voluntary Offer of Requit 
now, ſince he has no Goods of his own to repay or as a Sign of Penitence and Sorrow, frequently |, 
requite the Loſs, and ſince his very Body is his Ma- ſens the Severity of farther Proſecution “e. 
ſter's, it follows in Equity, that the Maſter either It is time now to illuſtrate this Doctrine by ſud 


repair the Wrong, or give him up to the Sufferer, Inſtances and Examples as Grotins * chiefly wil ſup 
Eſpecially ſince, without this Proviſion, a Slave ply us with. 


would be impower'd to act what Hurt and Miſchief VII. An unjuſt Slayer is obliged to defray th 


2 Vid. Interp. * Roman. ad Tit. Si quadrupes pauperiem, & ad L. Aquiliam, & De damno infecto. 

Vid. 1. 48. D. de furtis. | 

© The French Tranſlation puts the following Citation into the Text after ©, and 'tis ſo in the Original. See Lk. xix. ver f 
"Tis remarkable, what Cas tells us, in his Annals of Michael the Paphlagonian. But the Emperor Michael, ſays he, „D 
not forbear all his Life-time to lament his Villany towards Romanus III. and endeavour'd b building Monaſteries, by Cu. 
„ rity to the Poor, and other good Works, to appeaſe the Anger of Gop. And this Method might have prov'd beneficial u 
«« him, had he laid down the Empire, (for the ſake of which the Fact had been committed) and throwing off the Adultreſs, the 
« Empreſs, for the Love to whom he had done that Wickedneſs, bewail'd his Sin in a private Condition. But he negled 

ſuch Means of Repentance, and till uſing Zoa as his Wife, ſtill holding faſt the Imperial Dignity, and only making a $hey 
of doing good at the publick Charge, thinking thus to obtain his Pardon, betray'd an impious Opinion of Go p Almighy, 
« as if he would ſuffer us to buy our own F 1 at the Loſs of other Men.“ But this Paſſage ſeems no way to relate u 
the Obligation of Reſtitution, which is the Point in queſtion. Valerius Maximus (Lib. ii. Cap. 8. F. 4.) informs us, that 9, 
Fulvius, after the Reduction of Capua; and Lucius Opinius, after having oblig'd the Fregelians to ſurrender, could neither d 
them obtain from the Senate the Honour of Trial. Upon which the Hiſtorian makes this Reflection: * That the Denial un 
not owing to any Jealouſy of the Senate, but to their ſcrupulous Exactneſs of adhering to the Laws. One of which ws, 
That the Honour of Trial was only decreed for thoſe who ſhould extend the Bounds of the Roman Empire, not to thoſe wio 
* ſhould only recover what it had loſt. For (adds he) there is as much Difference between a new Acquiſition, and regaining what 
formerly belong d to us ; as there is between doing good to a Man, and ceaſing to do him harm. I leave the Reader to judge hoy 
far this Authority makes to his Purpoſe ; but, that he may the better ſee the Miſtake, I have added the Latin. Tantun nin 
intereſt, adjicias aliquid, an detractum reftituas ; quantum diſtat beneficii initium ab injurie fine. Seneca ſays in the ſame Senft, 


That the Ceſſation of an Injury is no Benefit: Non eft beneficium injuriæ finis, De Benefic. Lib. 6. Cap. xxvi. And Quintilia 
Declam. 329. Nox tamen inter beneficia ducerem, injuriæ finem. 


tht — 


1 J have, in a long Note upon Grotius, (Lib. ii. Cap. 17. F. 21.) ſhewn the Weakneſs of our Author's Arguments, and 
prov'd that it ſhould be decided quite otherwiſe, when the Damage is done by a Slave. Thoſe who affirm, (as Mr. Herti 
does, and after him M. Gundling, in his Jus Nature, Cap. x. F. 24.) that the Proprietor of the Beaſt, who refuſes to deliver 
him up, is by that look'd upon to approve the Damage, or bound to Reſtitution ; theſe, I ſay, manifeſtly ſuppoſe the thing in 
I. The Proprietor only uſes his Right, till the Civil Law intervenes, which obliges him to chuſe the Alternative already 
mention'd. 3 

2 Beſides this, we may obſerve with Mr. Hertius, that it may be commonly preſumed, that the Mafter of ſuch a vitios 
Beaſt knows its Fault; and if, when it has done a Miſchief, he will neither reſign it, nor pay the Damage, he may be thoupit 
to approve 1t. : 

3 'The Queſtion here is not about wild Beaſts, as Bears, Lyons, Wolves, &c. Theſe Animals, far from being uſeful n 
Life, are ſo dangerous, that it is good to chaſe and exterminate them as much as poſſible. Therefore, nobody has a Right b 
_ any ſuch about him; or, if he does, he is certainly bound to repair the Damage they may do, whether he keeps then 
ſtrictly or careleſsly. He is the rather oblig'd to this, as there is no apparent Neceſſity of having ſuch Creatures, as, in ſpite af 
the greateſt Circumſpection, are capable of doing Miſchief, when it is leaſt expected. 

4 If a Slave or Beaſt be 25 on by any other Perſon than the Maſter of it, tis plain that ſuch a Perſon is obliged to make good 
the Damage. But we mult then ſuppoſe, that the Perſon hurt has not, through his own Fault, occaſion'd the Damage done 
him by the Slave or Beaſt ; for, in this Caſe, he can blame none but himſelf, and the Slave did nothing but what he _ co 1 
his own Defence. In a word, no Proprietor is obliged to ſatisfy a Damage, where he is guilty of no Fault, unlefs his Sat 


or Beaſt have done a Miſchief of their own accord. Fig. The Civil Laws in their Natural Order, by Mr. Domat. Part |. | 2 
Tit. 8. F.2. And Titius Obſervat. 168. 


But there can be no true Repentance without Reſtitution. 

6 As Damage may be occaſion'd a great number of Ways, ſo the manner of Reſtitution, accordingly varies. Sometimes the 
Loſs may be 3 of itſelf, by ſetting things in the ſame State they were before it happen'd. If a Man, for Inſtance, Ii 
taken a thing, he may reſtore it in ſo ſhort a time, that the Owner can receive no great Injury by the want of it: He 
Property again, ſo that no Trace of the Wrong remains. Sometimes the Damage is in itſelf irreparable, and can no WY be 
made up, with regard to the ſuffering Perſons ; as in the Caſes of Murther and Adultery. For it is no more poſſible to rev 


a Woman's Honour, when taken away, than a Man's Life. Sometimes the Damage can be repair'd but . as When; 


Man has blacken'd another by Calumny; for all the Satisfaction, or Recantation in the World, can never efface the ill Impref 
fions this Vice makes in the Minds of Men, who are generally more inclin'd to believe Evil than Good. Sometimes, tho ths 
Damage is not irreparable, in its own Nature, yet it is ſo with regard to thoſe who have occaſion'd it, either through dhe 
Ignorance how far it extends, or becauſe of their Inability to make Satisfaction. (See my Remark upon Grotius, Lib. ut 


p. x. 5. 4. Note 1.) A Servant, for Inſtance, who, by his Negligence or Malice, has occaſion'd a Fire, which has _ 


Char: 


Gcians and Chirurgeons, and give to 
nf feng whom the Deceas'd was by full and 
oF) Duty bound to maintain, as Parents, Wife 
F Children, (not to any whom he kept out of 
haricy and Pity) fo much as the Hope of their 
\intenance ſhall be fairly valued at; Regard be- 
ing had to the Age a, both of the Deccas'd k and 
Pf themſelves ®*. As to Zeigler's Opinion on this 
place of Gretius, that ſome Conſideration 1s to be 
Lllow'd for the Gain, which the Deceas'd might 
Dave acquired, had he liv'd longer, which, conle- 
guently, would have made their Portions the larger, 
we think ic would ſcarce hold good, inaſmuch as all 
Advantage of this Kind being yet uncertain, cannot 
De reckon'd amongſt our Poſſeſſions; and ſince fu- 
ture Time lies equally open to Loſs as to Gain 
and, laſtly, ſince it cannot clearly be made out, 
how much the Deceas'd would have ſpent of any 
ſich Gain, had he been ſuffer'd to live, and to 


procure it 3. 


4 


ry 
* * 3 2957 


x a s 1 aw % N 1 
Ty ay 6 \ = x 2 a "4 . "» -zV ww 
l y FD - , 4 —_ l 
TT 
1 4 rr 3 io 
5 E.. 7. * þ4 Fi 2 £ 
4 D LR Y . . "i 
N y === - 


x; ; is xi a 
wr 4.8: 2 we p * 
had * - — 

ed ef 


"I. 


S 
— 
. == 


. EL ; 2 
— * 


*. 
£ . 


n 
5 » 2 


- =— 
©, a4 


1 
— AS, & 7 
1 - 8 > 
r 
4 * a r 
wilds 1 N. 4 
o Fo OLA + © a « 


Now he is an unjuſt Slayer who kills a Man, 
WW who had a Right not to be kill'd by him, and who, 
WE hcrcfore, by the Act that caus'd his Death was 
truly injur'd. And this Right appears to belong 
to every individual Perſon, fince Nature, by a ge- 
neral Command, binds all Men to live like ſociable 
Creatures, and to abſtain from mutual Hurt. 
Which Right a Man may, as far as in him lies, 
renounce 3 at leaſt ſo as to make it fair and juſt for 


rae. I. Or, Reparation to be made. -- (ds 


preſily renounced by him who enters into Y/ar with 
another upon mutual Appointment and Conſent, 
For 'tis a Law of War, that every one have fair 
Liberty to uſe his full Endeavours for the Defeat 
and Suppreſſion of his Enemy. And though in 


ſuch War the prevailing Perſon may, perhaps, ſin 


againſt Charity, yer the Violation of Charity only 
will not oblige to repair the Loſs he has thus occa- 
ſion'd. e 

The Life of a Freeman does not admit of any 
Rate or Valuation; and had it any, there is no 
Perſon to whom the Debt ſhould be paid. For his 
Life does not properly belong to his near Relations, 
it is only their Intereſt that he ſhould live; and, 
therefore, the Value of that Intereſt or Advantage 
being paid to them, they can demand no ſuch far- 
ther Recompence, as the full Worth of his Life. 
The Caſe is otherwiſe with a Slave or Vaſſal, who 
being entirely the Property of his Maſter, and 
falling under Exchange and Commerce, in the 
manner of other Goods, has really a Price {et upon 
him, which, if he be wrongfully kilPd, the Maſter 
has a Right to demand. If it ſeem hard, and ſome- 
what like Inhumanity, to rate our Slave thus, in 
the ſame manner as we would our Beaſt, it may be 
anſwer'd, that we do not make this Yaluation of 
his Perſon, but only of the Work and Service which 
he would have done us. | | | 

Thoſe, in like manner, ſtand bound to Repara- 


| 

. him to be hurt by ſuch or ſuch particular Perſons; tion, who kill another in their Sports or Recreations, 
f and this may be done either zacitly or expreſly, He which is eſteem'd equal to deliberate Miſchief *. 
n zacitly di claims this Right, who, in a violent man- And thoſe, alſo, who commit the ſame mortal 
2 ner ſets upon another without juſt Cauſe. For ſince Violence, through their own Unwarineſs and Neg- 
' the other has a Right of repelling the Violence, by left, Examples of which Caſe we find ſet down in 
8 any Means he can, the Aſſailant is to accuſe him- the Inſtitutions ©, As if a Soldier practiſing with 
) ſelf only for any Harm he ſuffers in the Repulſe of his Arms in another place, than what is ſet ap art 
o his own unlawful Force. The ſame Right is “e- for thoſe Exerciſes, ſhould ſlay a Man who was 
a a 

„ « See Mr. Placette's Treatiſe of Reſtitution, 1. 3. c. 4. Fi 

0 b The way of reckoning the Maintenance we learn from L. 68. D. ad L. Falcidian. 

at c To this purpoſe we have a Story in Plutarch's Laconian Apophthegms ; that two Boys, one of them with a Sickle, gave the 
* 


other a mortal Wound; when the Companions of the wounded Boy, who had haſten'd to part the Fray, promis'd him to re- 
venge his Death on his Murderer ; By no means, ſays he, this would be to act unjuſtly : F or what he hath done to me is no 
more than I had done to him, had I been ſtrong enough to have prevented him. Add. 1.4, 5, 7. ſ. 4. 1.52. f. 1. D. ad L. 
Aquil. | 

d Vid. 1.4. f.1. D. ad L. Cornel. de Sicar. & ib. Gothofred. I. 10. D. ad L. Aquil. Digeſt. I. 48. Tit. 8. 

e De L. Aquil. 1.5. &c. 
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many Houſes, will never have it in his Power (without a Miracle) to make Satisfaction for the Loſs. In theſe Caſes, either a 
corporal Puniſhment is inflicted, by way of Atonement, or the Author of the Damage eſcapes, meerly on the Account of the 
Impoſſibility of his repairing it. 
| * But it may be objected, How can it be known how long the Perſon ſlain might have lived? Mr. Placette, in his Treatiſe 
of Reſtirution, I. 3. c. 4. thus anſwers, That the Length 7 Man's Life can certainly be known, but it may be probably 
gueſſed at two ways: As, 1. By what the Law has determined about it, which fixes it to 60 Vears, and ſo if the Perſon ſlain 
was 40 Years old, the Perſons intereſted muſt be ſatisfied for the Gains of 20 Years ; but then he muſt not be much above, and 
all Deductions muſt be conſidered. 2. But the beſt way ſeems to be to refer the Matter to the equitable Judgment of one or 
W more Arbitrators, who are wiſe and prudent Men, who, conſidering the Conſtitution, Health, and Frugality of the dead Perſon 
may determine beſt what is moſt reaſonable to allow. | | : : : 
= * 1he manner of computing the Value of their Maintenance is ſet down in Digeſt. I. 35. Tj. 2. ad Legem Falcidiam, Leg. 68. 
But Titius, upon this Author, obſerves, that no exact Eſtimation can be made of a Damage by this and the following Examples ; 
of and, therefore, in this Caſe, we ought to ſubmit to an Accommodation. I may add, that every one ought to contult his own 
Conſcience well; and conſider, that it is better always to make ſuch a Reparation, as may ſeem ſomething more than the 
00 Damage done, than expoſe himſelf to be thought not to have done enough ; for the Cauſe of the Perſon damag'd is always more 


ne We favoured, than of him that did it. It is not always ſufficient to ſatisfy the Perſons concern'd, according as the Laws or Judges 
in we decree. Human Tribunals ſeldom trouble themſelves to procure ſuch a Reparation; or, when they do, they ſeldom fix it 
0 ona Footing equal to the Greatneſs of the Loſs. The Roman Law paid no regard to it, under pretence that there could be 


vo right way of making an Eſtimation. It was not even tilllate Ages, that an Action of Juſtice was allow'd to the Relations of 

de Dead, to pay the Coſt of the Phyſicians and Surgeons, in the Caſe of a Perſon who died of his Wounds. See Mr. Noedt, Ad 
eil. Cap. ii. And the Co/latio Moſaic. & Roman. L. L. Tit. i. f. ii. With the Notes of Mr. Schulting Turiſp. Ante- 

je = in. Page 734. And, alſo, Cajas, Obſerv. xiv. 4 

3 Mr. Jan Muelen, in his Commentary upon Grotius, I. 2. c. 17. F. 16. believes that the Nature and Certainty of the Gain 

which the dead Perſon might have made, ought to be examined. If his Gain were altogether uncertain, ſo that it de enced 

more upon Chance than the Induſtry of the dead Perſon, no Satisfaction ought to be made; but if his Gain were Meral Cer « 


Traders, Merchants, and Artificers is, then he ought to ſatisfy the Perſons concern'd for the Ceſſation of the Gain, «ccording 
to the equitable Eſtimation of an Arbitrator, who ſhall make as exact Deductions for all Expences, which the Dead would have 
"_ at, as poſſible, and conſider the Circumſtances our Author mentions. 
See Lib. v. Cap. ix. F. iii. following. 
See that excellent T'rcatiſe upon this Subject, compoſed by Mr. Noodt, Ad Legem Aquiliam, 
1 a 
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| tain, and would have, in all Appearance, been produced by the Labour and Induſtry of the dead Perſon, as the Gain o ſome 
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220 That no Man be hurt: 


Book Il 


caſually paſſing by ; or if one who is not a Soldier to pay the Charges of the Cure, and to mak 


ſhall happen to do the ſame; though in the Place 
ordain'd for the publick training of Military Men. 
But if a Soldier in the ſame place of common Duty 
ſhall undeſignedly take away a Man's Life, he ſhall 
ſtand excuſed ; for he was performing his proper 
Buſineſs, and the other Party was m the fault for 
throwing himſelf into the Danger a. If a Feller of 
Wood ſhall, with a Limb of a Tree which he is 
cutting down, kill a Servant paſſing by in the high 
Road, or ina Way near a Town; without having 
firſt cried out to give Warning : But, in caſe he 
did thus cry out, and the Servant neglected to fave 
himſelf upon timely Notice, the Feller ſhall not be 
charged with his Death. No more ſhall he if the 
ſame Misfortune happen'd at a diftance from the 
Highway, or in the middle of a Field, although he 
did not give the uſual ſign of crying out; becauſe 
there the Stranger had no Right of paſſing ; and, 
conſequently, ventured at his own Peril *. 


If a Phyſician deſtroy his Patient, either by plain 


Neglect and Deſertion, or by adminiſtring, through 
Ignorance, improper, and dangerous Me@icines e. 

If a Muletier, through Weakneſs or Unſkilful- 
neſs, ſhall have ſuffer'd his Mules to run over any 
Perſon z provided he undertook this Buſineſs of 
driving at his own Choice, or made it his Profeſ- 
ſion; not if he was preſs'd and compelPd to the 
Service, proteſting, at the ſame time, his want of 
Art, or of Strength 4, 

In the Alcoran *, he who ſhall ignorantly kill a 
Muſulman, is enjoin'd to make good to his Rela- 
tions the Damage they ſuſtain'd by his Death; and 
to redeem one Perſon of his own Religion from 
Slavery. | 

It ſeems probable that thoſe, likewiſe, were o- 
bliged to ſome ſuch Method of Reparation, who, 
by the Favour of the Jewiſh Law, enjoy'd the 
Privilege and Protection of the AHlums, or Cities 
of Refuge. Since, in the Caſe there ſpecified, of 
a Man's killing his Neighbour by the Fall of the 
Head of his Axe from the Helve, the Man is not 
entirely blameleſs, inaſmuch as he ought to have 
ſtrengthned his Inſtrument better, for the Preven- 


tion of ſuch a ſad Miſchance'. But how eit came to 


be allow'd, that the * Revenger of Blood ſhould diſ- 
atch ſuch an innocent Slayer, if taken without the 
unds of his Sanctuary, whick feems not altoge- 
ther conſiſtent with a regular State of Government, 
we have this only Reaſon to aſſign, that Go p was 
pleas'd to grant ſome little Inſtances of InduJgence 
to the cruel and implacable Genius of that People * 3, 


VIII. He who has maimed a Man ſhall be obliged 


a Add. I. q. ſ. 4. D. ad |. Aquil. & Antiphon. Orat. VII. 
b L.31. D. ad L. Aguil. Add. Leg. Burgundion, Tit. 46. 
c Vid. Plin. I. 29. c. 1. Leg. Wifigothor. |. xi. Tit. 1. c. 6. 


4 Add. l. 5. ſ. 3. I. 7. ſ. 2. 5, 6, 8. 1.8. I. 9. princip. I. 31. 


Homicid. 
© In the Chapter of Vives. 
f Num. XXXV. & Deuteron. XIX. 


Compare Tacitus German. c. 21. Homer Odyſſes, O. v. 272. 
* Confer. 1.13. prin. D. ad I. Aguil. I. 7. D. de his gui dejec. vel effud. 


In = . 


* Conf. I. 5. princ. F. ſ. 1. D. de Injuriis. Where, ſince there is this Difference made between Perberatio and Pulſati, tut 
the former is git, and the latter without Pain, it ſeems to follow that even Pain may fall under Valuation. 


what he now gains leſs than before, hi * 
or Calling. On this Head the 7500 Cane 
tions are very worthy of Remark, as we find t I 
deliver'd in Conſtantine I Empereur *, He that þ 

his Neighbour is reſponſible on five Accouny 
for the Damage, for the Pain, for the Cure, ſo 
the Ceſſation of Work, and for the Afront or l. 
grace. The Damage they compute in this Methgy. 
If, for example, he has beat out the other's Fu 
or cut off his Hand, or broke his Leg, they 10 
conſider the ſuffering Party as if he were a dun 
to be ſold in the Market, and fo reckon how mach 
he would have yielded in Sale before the Hurt, uy 
how far his Price is now fallen. For they Judas 
there would be no certaln Way of ſettling thes 


Rates and Accounts. ſhould they in this Cav d. 


ſtinguſh between the different Qualities and Cog, 
tions of Men; ſince the Profeſſions of Life, and fr 
States of Perſons admitting ſo endleſs a Variety 
the Sufferer would be always throwing in ſome ny 
Reaſon to enhance the Damage, and aggravate þ, 
Hurt; and, conſequently, to enlarge his Dem 
of Compenſation, They thought it Convenient, 
therefore, to ſet all Men, with regard to this x 
ſineſs, in the one general Condition of Slaves, t 
juſt Value of whom was diſcoverable beyond d. 
3 So that if the maim'd Perſon, ſuppoſed u 
a Slave, would before the Hurt have 
fifty Shekels, and could be fold afterwards for ty 


no more than thirty, the Maimer was enjoin'd » 


pay him twenty Shekels. | 

As to the Point of Pain, if a Man, for inſtane, 
had burnt another, although in the Nails, wiz 
no Bliſter follows, they conſider'd how muc 1: 
Perſon of that State and Fortune would have tak 
to ſuffer voluntarily ſuch a Pain. For one ny 
find a wealthy, or a nice and delicate Perſon, wt 
would not be hired at any rate to endure a (lk 
and moderate Smart ; and, at the fame time, or 
may light upon a poor and hardy Labourer, vi 
would be content to undergo ſome ſharp Degre:d 
Torture for the earning of a Penny. Farther, 
rating the Pain, they proceeded thus; they (up 
poſed, for inſtance, that a Perſon of that Condta 
was condemn'd to have his Hand cut off, and tha 
they conſider'd how much he would give to loſe i 
Hand, rather by ſome eaſy conſuming Application 
than by the violent Stroke of a Sword; and ſo mud 
the Party, from whom the Hurt was receiv'd, i 
bound to give him on Account of the Pain“. 

Concerning the Cure, they obſerv'd theſe Ruls: 
If, after the Cure perform'd, any Sores or Tum 


I. 52. f. 2. D. ad L. Aquil. & confer cum c. 8,9. $"* 


( 


n 


7 Our Author obſerves a little higher, that the Alcoran, in the Chapter of Women, appoints, that if a Perſon i 
Will, kills a Maſulman, he muſt not only make Satisfaction to the Parents of the Perſon ſlain; but, alſo, redeem a captiſe 


ſulman at his own Char 


e. a 
The Revenger of Blood was evidently the next Heir, or neareſt Relation of the dead Perſon. See Mr. Le Clere 4 10 
The Author quotes Hom. Ody/ſ. 1. 15. 1. 272. & Tacit. German. c. 21. See, alſo, Mr. Hertius's Diſſertation, entit * 
Herede Occiſ Vindice, in Tom. III. of his Comments, and ſmall Tracts, Ec. Compit 
Certaiuly ſuch a Permiſſion cannot be allowed under the Goſpel. See the Interpreters of Matth. v. 38, Cc. 


this with Grotius, Lib. i. Cap. 1. f. 17. Note z. 


arok; 


Cn 4a?. I. 


: it appear'd that the former Wound 
£14: aroſe, iI Oceallon of them, the Perſon who gave 
Y 2 4 23 farther bound to pay for his ſecond Cure; 
7 "I — proceeded from any other Cauſe, he was not 
| reſponſible. As often as the Wound being imper- 
fectly heal'd broke out again, he was ſtill charged 
with the Expences, but not after it had been once 
brought to a perfect Cure. It might be added, 
chat this Obligation continued only in caſe the 
Wound thus broke out of iz/elf; not if the Thing 
happen'd thro the Fault of the Patient, or thro? the 
Unſkilfulneſs of the Chirurgeon. 

In rating the Allowance to be made the Sufferer 
for the Ceſſation of his Work, they conſider*d him as 
a Keeper of Cucumers, The Jewiſh Doctors thus 
enlarge on the Point; they ſuppoſe him already to 
have receiv*d Satisfaction for the Defect or Damage 
ſuſtain'd in his Body ; and, likewiſe, for the Pain 
he has endured. And, therefore, ſuppoſing him 
(for inſtance) to have loſt the Uſe of a Hand, or a 
Foot, they do not now conſider what Gain he 
would have made, had thoſe Limbs remain'd en- 
tire; but becauſe he hath been already paid for the 
diſabled Part, they only compute what Damage he 
ſuffers during his Sickneſs, in reſpect of ſuch Work, 
«as he could have perform'd, though maim'd in Bo- 
ay, if well in Health. And they think he may 
fairly demand ſo much for every Day of his Sick- 
neſs, as his daily Wages had been for watching a 
Cucumer Garden, But becauſe it is a different 
Thing, whether a Man loſes a Hand, or a Foot ; 
whether only lying ſome time ſick of his Wound, 
he afterwards recovers without prejudice, or whe- 
ther he is actually depriv'd of a Limb, Maimonides 
propoſes a nicer and more exact Way of rating the 
Ceſſation of Work, according to particular Caſes. 
If the Sufferer ſhall not be maim'd, but only caſt 
into a Sickneſs, and confined to his Bed, or if the 
affected Limb only ſwell for a time, and afterwards 
regain its Soundneſs and Uſe, the other Party ſhall 
allow him daily for the Loſs of his Work, accord- 
ing to the uſual Wages or Hire received by Men of 
che ſame Calling. But if he is maim'd in a Limb, 
or has loſt a Hand, Satisfaction being already made 
him for that Loſs, or what they call Damage, being 
before diſcharged, as to the bare Ceſſation of his 
= //rk, they then conſider him as a Keeper of Cucu- 
mers, and computing the Pay generally allowed 
for this Work, order him ſo much for every Day of 
his Illneſs. In like manner, if he has loſt a Leg, 
they conſider him as a Centinel or Watchman at a 
City Gate; if an Eye, they ſuppoſe him to work 
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Or, Reparation to be made. 221 


at turning a Mill; and fo agreeably of all other 
Hurts and Miſchiefs, 

Laſtly, In rating the Affront, or Diſgrace, they 
conſider the Condition and Degree of both Parties. 
Since an Affront is much more provoking from a 
mean and vile Perſon, than from one of Quality or 
Power; and ſince the ſame Piece of Diſreſpect ma 
be light and inconſiderable to one of vulgar Condi- 
tion, and yet be heinous and intolerable, if offer'd 
to a Man of Honour. And here we may, by the 
bye, obſerve the Diſtinction added, concerning the 
Place, or the Scene of the Action, which, ſome- 
times, very much varies this Point, Thus if a 
Man fliding down from the Roof of a Houſe, ſhall 
hurt one that paſles by, and, at the ſame time, af- 


front him, for inſtance, by making the Dirt fall on 
him, he ſhall be reſponſible for the Damage or Mi/- 


chief, not for the Ignominy. Thus much we have 
gather'd from the Jewiſh Laws; and, on the 
ſame Head, the Reader may conſult the Roman; 
particularly J. ult. D. De his qui effuderint vel dejec. 
& 1. 3. D. Si quadruges, Where we muſt take no- 
tice, that when 't is ſaid Scars and Deformity are not 
capable of being prized or rated, the Rule * will 
hold good only in the Cafe of Freemen. For ſince 
the debauch*'d Manners of chat Nation ſet a higher 
Price than ordinary on handſome Slaves, they 
might, conſequently, claim a pecuniary Satisfaction 
from thoſe who ſhould rob a Slave of this Advan- 
tage, by a Wound in the Face, or any Injury of 
that kind. So the disfiguring the Face of a Virgin 
or unmarried Woman, whoſe Beauty, ſometimes, 
is the beſt part of their Fortune, may be reckon'd 
amongſt Hurts requiring Compenſation, And, 
indeed, Deformity, if very remarkable, is in gene- 
ral a ſad Unhappineſs, rendring us diſagreeable to 
others; and expoſing us to the Contempt and De- 
riſion of proud, and of ſatyrical Men, Yet Scars 
receiv'd in War paſs for Marks of Honour and Va- 
lour by the common Vote of Mankind. 

As to the Compenſation after an Act of Maim- 
inz, this is farther obſervable, that in ſuch Caſes 
the Limb itſelf is not properly rated or valued, it 
being a Thing really incapable of a pecuniary Price; 
but the Deſign of theſe Proceedings is only to re- 
pair the Damage ſuſtain'd by the Loſs, or by the 
Diſuſe of ſuch a Part, with regard to the Difference 
of Times, of Perſons, and of Abilities ; and whilſt 
the Judge is ſettling theſe Points, *tis neceſſary he 
ſhould ſpeak of the Members themſelves b. 

IX. The next Inſtance produced by Grotius of 
the Adulterer and the Adultereſs, who he ſays are 


a See the Example of M. Servilius in Livy, I. 45. c. 39. Add. Senec. de Benefic. I. 5. c. 24. I. 13. Princ. D. ad L. Aquil, 


* 32 What the Rabbins ſay, in this laſt Caſe, is viſibly abſurd, unleſs one could 88 that a Man in his right Senſes, would 


wantonly throw himſelf from the Top of an Houſe, which is very improbable. 


ven tho* a Priſoner, for inſtance, ſhould do 


this to ſave himſelf, we ought to regard the Damage the Perſon receives, who is bruis'd by his Fall, as a Misfortune rather 


than a Crime. In ſuch Circumſtances the Mind is too diſturb'd 
And the Reaſon, which the Roman Lawyers gi 


to be anſwerable for the Conſequences. 
ve, is, becauſe Liberum corpus nullam recipit æſtimationem, i, e. the Body of 


a Freeman is not capable of any Valuation, as the Body of a Slave is; but Mr. Titius, as well as this Author, diſapproves of 


this Reaſon ; and ſays, that thou 
a Freeman who is hurt m 
neceſſary Conſequents of the Wounds he has received. 


gh Freemen are not commonly bought and fold as Slaves are ; it is not a good Inference, that 
ay not reaſonably require a Reparation by a certain Price for the Scars and Deformities, which are the 
is Reputation, for example, is as little capable of a Valuation as his 


rs ; yet we allow, that a Man who is injured by Calumnies may demand, that the Offender be obliged to make a pecunia 


Satisfaction for his impaired Honour. 


them to take Money, in Compenſation for the Blows and Hurts the 
to require ſuch a Satisfaction, if they pleaſe, and that it may be made 
oney is tae common Meaſure of all Things, which are profitable to 


Some Men indeed, through a Greatneſs of Soul, either real or affected, think it below 
y have received ; but this hinders not, but that they have a right 


by Money; for as Grotius ſays, Lib. 2. Chap. 17. F. 22. 
a 


n. 


With regard to the Injuſtice and Enormity of the Crime of Adultery, ſee Mr. Wollaſton's Religion of Nature Delineated, 


Ree 141. 3 following 
58 eſittution, Lib. iii. Chap. xiii, xiv. wh 
9 with the following Notes a 


As to the Reparation of Damages in this Caſe, the Reader may conſult Mr. La Placette's Treati/e _— 
ere, however, I do not approve of all he ſays, as will appear by comparing his Decifions 
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242 That no Man be hurt: 


gde: the lawful Huſband of their Mother, 35 
by the ſame Covenant, the Huſband had a Rios, * 


bound not only to ſave the Huſband harmleſs, as 
to the Maintenance of the ſpurious Iſſue; but, like- 
wiſe, to make good to the Legitimate Children 
any Damage which they ſhalt ſuftain, in caſe fo 
falſe a Sharer ſhould be admitted with them into the 
Inheritance, falls under that kind of Damage, which 
Men are ſaid to cauſe only indirefly, and by Conſe- 
quence, For as to the direct Crime of Adultery, 
that does, by no means, belong to pecuniary Damage. 
On this Point Ziegler obſerves that Grotius is indeed 
in the right, when he aſſerts, that the Huſband 
ought to be ſecured from the Burthen of keeping 
the adulterous Offspring : But that it will bear a 
Diſpute, whether Reſtitution ſhould be made to 
the Legitimate Children for what they ſuffer by 
ſuch a Partner in the Inheritance, For he ſays the 
Queſtion here is concern'd only about the Mother's 
Eitate *, to which the adulterous Children cannot 
be admitted, but by the Ordinance and Preſcription 


of Law. And, therefore, when the Law of any 


Nation does thus actually allow them to ſhare in 
the maternal Inheritance with the Legitimate, the 
Damage here given proceeds from the Law itſelf, 
and not from the Adulterers. To which might be 
added, that the Adulterers are not obliged to ſuch 
Reparation, for this farther Reaſon, That Children 
have not a perfect Right to the Goods of their living 
Parents; and no Neceſſity of Reparation can arife 
but from the Breach of a pere Right, Thus a Pa- 
rent cannot be ſaid properly to injure the Children 
by paſſing to a ſeeond Marriage, though their Hopes 
of Inheritance may ſink conſiderably by ſuch a Pro- 
ceeding. But the Truth is, the Inſtance alledged 
by Grotius abſtrafts both from the Proviſions made 
by Civil Laws, about the Succeſſion of adulterous 
Children to the Goods of their Parents; and, alſo, 
from the Penalties decreed againſt the Adulterers, if 
convicted; and *cis but Reaſon to affirm with him, 
that the Adulterers, tho“ unconvicted or undiſ- 
cover'd, really owe ſuch Reparation, both to 
the Huſband, and to the Legitimate Children“. 
For by the End and Deſign of the matrimonial Co- 
venant, the Children had a perfe& Right, that no 
one ſhould thruſt new Coheirs amongſt them, be- 


appears to be damnified in her hopes of Ma 
by the Loſs of her Honour, For pure Virg 


refund to her, that the Improvement of her 


Book II 


IN : h 
refuſing to maintain, not only out of his _— "> 


per and ſeparate Goods, but, likewiſe, out 0 1 
Wife's Dowry, the baſe Progeny of his polls 


Bed. | 


X. If a Man has either by Force or Fraud defiky 


a Virgin, he is obliged to pay her fo much az ſhe 


rri A 


a very valuable Poſſeſſion; and, as it were the 
common Portion which Nature gives her Dau 
ters*. And, therefore, he who robs a Maid. 
gainſt her Will, of this Treaſure, ought ſo largel i 
F. 
may hide the Blemiſh of her Body. Though * 
the true Way of proceeding is, that he mar 
himſelf ; unleſs hinder'd by the Diſparity of their 
Conditions, or ſome other extraordinary Circum. 
ſtances ®, But ſhe, who, by a luſttul Compliang 
voluntarily parts with her Chaſtity, is to thank he. 
ſelf for the Loſs. Yet, commonly ſpeaking, the 
Man, in theſe Caſes, is preſum'd to be more faulty 
than the Woman. He who ſhall entice a Virgin 
proſtitute herſelf on the Promiſe of Marriage, ſhoul 
be bound to make good. that Engagement, Nr 
will the Objection hold here, that Covenants abon 
baſe or diſhoneſt Things are invalid. For ſince th 
Law of Nature requires no Interval betwixt the C6. 
venant and the Completion of Matrimony , (4 
ſuch Diſtance being introduc'd by Civil Cuſlom 
and Conſtitutions) ,* with regard to that Lay, ye 
can ſcarce call this a baſe Condition, You ſhall be 
« my Wifes, provided you conſent, that I ful 
immediately uſe you as ſuch.” Or if there be 
any Thing which ſeems foul in fo over-haſty a 
Match, it is not judg'd ſufficient to invalidate the 
Contract; becauſe Marriage is, in this Caſe, the 
more favourable Side. 

XI. A Thief or Robber is bound to reſtore th 
Thing taken away, with its natural * Increaſe or 
Improvement e; and to make good, not only the 
Damage actually enſuing to the Owner; bu, 
likewiſe, the ſurceaſing of his Gains; and this, a 


a Apuleius in Apolog. A beautiful Maid, though in the Condition of Poverty, hath a ſufficient Portion, ſhe brings her Ha 
band — of Spirit and Diſpoſition, fair Charms and honeſt Purity. And, indeed, Virginity alone is commonly, ud 
ought to be eſteemed by the other Sex, a full and juſt Recommendation. | | 


v See Exod. xXii. 16, 17. Deuteron. xxii. 28, 29. 
£ See Tobit vii. 10, 18. 

4 Vid. Gratian. Cauſ. 27. Queſt. 2. cap. 39. 

. N L 4- C7. 3. 
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On the contrary, maternal Succeſſion is here quite out of the queſtion. Baſtards naturally belong to the Mother as much 2 
legitimate Children. She is equally oblig'd to maintain them ; and, according to the Law of Nature, they may equally pretend 
to the Mother's Inheritance, while ſhe makes no Difference between them. (See what I ſhall ſay on Lib. iv. Cap. ii. 100 
Thus, in this reſpect, a married Woman who bears a Child, not to her Huſband, does no more Wrong to her legitimate Chil 
dren, properly ſpeaking, than when ſhe lawfully marries again ; or than the Huſband himſelf would do them, if he had Baſtars 
of his own, whom he might admit equally to ſhare in his Succeſſion. But if the legitimate Children can claim no Reparation® 
Damages on the Mother's Side, they may certainly demand it of the Adulterer, who is the Cauſe they have the leſs Portion of ti 
maternal Eſtate. It was neceſſary to add this Diſtinction, in order to explain and decide the Queſtion better than our 
had done, See the following Note. | 

Mr. Thomaſius, in his Pie Farifpr. Div. I. 2. c. 5. F. 50. ſays, that the Reaſon produced here by our Author, taken 
from the Contract of Marriage, is far-fetched, and agrees not with the Nature of Contracts in general; for (as he adds al 
Contracts of Marriage are made between the Man and Woman only, and no ways include the Children; ( /ant extra pad 
our Author does not ſay, that Children are not comprehended in the Engagement of Marriage from whence they proceed, 
which were made before they were brought into the World; but ſays only, that by virtue of the End of Marriage-Contra& 
Children have a Right to demand their Birth Fight. Now it is certain, that if the Father or Mother had not committed | 
tery, the Portion of the legitimate Children out of the Goods already gotten, had been much greater; ſo that all the Dithcuity 
which remains is about the Goods which the Father or Mother may get after the Birth of an illegitimate Child. But however 
uncertain the Gains are, the leſſening of the Inheritance of the nu fuf Children is not leſs real, nor a leſs neceſſary Crate 
Adultery, ſeeing they are already gotten; for the Reparation of the Damage muſt be made firſt. And it imports, that the i 
mage proceeded immediately from the Will of the Father, (which is another Reaſon of Thomaſius's) for the Father's Will co 
not have ated without an Objection propounded to it. 33 a 

3 From henceforth the Marriage is 2 and conſummated, in a State of Nature, ſays Thoma ſius, ubi ſupra, 9. 51- 

: — Book iv. Cap. vii. F. 3. 

e F. 3. Note 2. Page 214. 
See 5. 3 ge 214 though 
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| be compell'd to ſuffer the juſt Puni/ſh- 
| N bis Crime. "Toe tis the injur'd Party who 
3 Reparation, and it is the Commonwealth 
hich requires Puniſhment for the publick Good ; 
and the Judge can, by no means, reckon this as a 
Satisfaction to the private Perſon, ſo as to make 
him loſe his Goods, without Remedy and Reſtitu- 
tin, Therefore, 'tis an abſurd way of proceeding 
in ſome States, where * the Magiſtrate claims the 
Goods found on the Robber, and commands the 
true Owner of them to content himſelf with ſeeing 
the Villam brought to publick Juſtice :. Nor is it 
more agreeable ro the Law of Nature, that the 
Charges of puniſhing the Thief ſhould be laid on 
the Perſon he has robb'd, ſince the inflicting due 
Penalties belongs entirely to the Government; to 
effect which, if more Expences are requir'd, than 
the Eſtate of the Criminal amounts to, the Re- 
| mainder is to be made up by the Publick ; eſpecially 
ſince, at other Times, the Treaſury gains ſo conſi- 
derably by Forfeits and Confiſcations. For inſtance, 
if a State engage in a War, upon account of ſome 
rivate Members who have been injured, all are 
obliged to contribute to the Charges, as well as 
thoſe whoſe Defence is particularly undertaken. The 
Caſe is otherwife, if the Judge puts it to the injured 
Party's Choice, whether he had rather recover his 
Goods, or ſee the Thief executed; for here if he 
prefer the latter Condition, he can lay no Claim to 
= farther Satisfaction. Though the Judge cannot 
WE fairly propoſe ſuch Terms, ſince the Puniſhment of 
Malefactors ought not to depend on the Pleaſure or 


de Condit. furtiv. 
© Ex. Novell. 22. c. 20. 


guadrupes. 
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Humour of private Men, but on the publick Ad- 
vantage of the State. 

If the Thing ſtolen be ſpent and embezzeld, 
Grotius will have it to be paid for according to a 
middle Valuation ; not to the full Worth, nor yet 
conſiderably leſs. Which Direction Ziegler does 
not without reaſon diſlike. For what Title has the 
Thief, in this caſe to Favour? If I can demand 
the full and higheſt Price, when, to oblige a Per- 
ſon, I ſell a Thing otherwiſe not vendible, why 
ſhould I here make any Abatement to the Thief, 
who ſeizes my Goods againſt my Will, and is my 
Chapman only upon Compulſion **? And, in this 
caſe too, Reparation is due from the Thief, or 
from his Heirs *, yet not beyond the Value of the 
Inheritance, although he has ſuffer'd the corporal 
Penalty of his Crime. For it does, by no means, 
look like Injuſtice or Cruelty, that the Offender, 
after he has thus ſatisfied the Law, either by Death, 
or other bodily Pain, ſhould, likewiſe, recompenſe 
the Perſon he has endamaged. The trite Objection 
of Mors omnia ſolvit e, Death pays all, has no 
manner of Force in the preſent Buſineſs. Death, 
indeed, diſcharges perſonal Performances, but not 
proper Debts, which cleave, as it were, to the 
Goods and Poſſeſſions, and follow them to any 
new Maſter. And ſuch is this Debt for Damage 
given. | 

The other Species of Hurt are more eaſy to be 
ſettled and decided; and ſome of them will here- 
after be particularly inſiſted upon in their proper 
Places * 4, | 


a Vid. Caroli V. Ord. 218. Add. 1.3. ſ. 12. P. De Peculio. |. 56: C4. +B:-&o furtis, 1.7. prince. D. De incendio, ruina. 
d Add. 1.9. D. De in litem jurando, |. 2. princ. D. ad L. Aquil. verb. quanti id in eo anno plurimi fuit, 1.8. ſ. 1. I. ult. D. 


a As for the Treſpaſſes done by Beaſts, which the Roman Lawyers term Pauperies, conſult their Obſervations, ad Tit. D. fi 


* 4 8 


See lib. 4. c. 13. F. 4. following, near the End, and what Mr. Hertius ſays upon it there, and his Diſcourſe De Superiori- 
tate territoriali, f. 56. Nevertheleſs Mr. Thomaſius in his Treatiſe De Stat. Imper. poteſt. Legiſſat. F. 41. maintains, that this 
Confiſcation, although it is eſteemed by ſome Nations to be contrary to all natural Law, may be juſtified by very good Reaſons 

| when long Cuſtom, or an expreſs Law, has ſettled it in that Country. As for example, The Intention of the People, or Legi- 

ſlator, may be to make the Proprietors more watchful to preſerve their Goods, or they may appoint ſuch flolen oods as they 
have recovered to bear the neceſſary Charges of the Officers of Juſtice, who are to puniſh Thieves, which, otherwiſe, muſt be 
born by the Publick. I do not ons to examine whether theſe Reaſons are ſufficient to authorize any Man, in Conſcience, to 
take the Benefit of ſuch a Law, however eſtabliſh'd it may be by legal Authority. I ſhall only obſerve, that, ſuppoſing there 
Vas _— in it contrary to natural Equity, it could only ſubſiſt between Members of the ſame State, who might be ſuppos'd to 
| conſent to ſuffer an equal Loſs upon this Occaſion. But, at leaſt, when the Caſe relates to Goods ſtolen from a Stranger, we 

mult have reſource to the Maxims of the pure natural Law, which, in my Opinion, will never authorize ſuch a Cuſtom. Mr 
We 7 bomaſius pretends here to make uſe of the Opinion of ſuch as are of a contrary Judgment, who acknowledge that ſtolen Goods 
may be confiſcated, and given to ſuch Subjects of the State to whom they are of ule ; for he ſays, in the Opinion of all our 

Doctors, the Right of Repriſals is not cont to Law or Nature : Hereupon he alledges the Example of Theft and Adulte 
= 1 _ FR ne to put 8 1 no, or ſeize his Effects by way of Repriſal, which, otherwiſe, would be — 

trary to the Law of Nature, we do but defend ourſelves againſt one kind of lity, ' faid i il 

| m_—_— 3 the _—_ of the Laws, Page 14, 15. Edit. - bg ar eee 

The Raman Law, on the contrary, will have that which is ſtole or loſt to be valued at the hi ; I | 
—_ fancy 1 * 2 res 85 uam plurimi fuit, Digeſt. 1.13. Tit. 1. De condict. I PH 3 

16.9. Tit. 2. a . „. 14 4 mi ful 1 1 bh e Fgheg 

a Se | n 7 ene —4— S, fuanti id in eo anno plurimi fuit, and lib. 12. Tit. 3. De in litem Jurando, Leg. . 

ur Author has collected ſeveral Examples more particularly in his Elements of the Civil I 
end this Chapter, let us, in a few Words, after the Example of Buddeus, (Element. Phil. rr TL. 
an Application of theſe Maxims, which we are about to eſtabliſ for the Right of Nations, taken in the Senſe = eee 
i, l. c. 3. F. 23. Nations then may do ill to, or offend each other, with regard to the Body of the State, which is — 
— 5 4 ny th un 3 l 4 0 = 4. 15 perfect Rights; or, laſtly, ſome of the Members or 
; err Perſons, or their 8, or Reputation, or their Rights, * 
oy offend another, either realy, when by the Order of their Sovereign, jo 0 reigns in Chief. — — * Sram; * 
Nepple, — 3 5 1 Wr 1 a 2 _ ot yp eo the Miſchief done by his Subjects * 
» Or, 11 he and doth not; as, for example, e does not uſe the beſt means he ca 
: 8 or N Robberies and Pyracies ; if, inſtead of paying his Troops, he reduces his Soldiers to a Necaty of pile bt 5 
»; 1 pad riends and Enemies ; if he affords a Retreat to thoſe who have wronged and injured the neighbouring State. (See We 4 
4 2 7. 8 20.) In all theſe Caſes he is obliged to Reſtitution, And the other State has not only Reaſon to take Ark. # 
Wc. ing be troubleſome, but to continue a War, till it can gain itſelf a Security for the future, which is not allowed to . 
4 en againſt another. But of this we ſhall treat more largely, when we come to ſpeak of the Laws of War, | ML 
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224 That all Men are to be accounted Boox Ill 


CHAP. II. 
That all Men are to be accounted by Nature equal. 


The ConTENTS, 


1. Every Man is to atcount another his equal, 

11. What is a Natural Equality. 

111. The popular Reaſons for it. 

IV. The Opinion of ſuch an Equality makes Men 
helpful to one another, 

v. How Things are to be divided by it among many. 


I. ESID Es that Affection which every Man 

| maintains for his own Life, and Body, and 
Poſſeiſions, by which he cannot but reſiſt and repel 
whatever threatens Deſtruction to thoſe dear Con- 
cerns; we may diſcover, likewiſe, deeply rooted 
in his Mind, a moſt tender Eſteem and Value 
for himſelf; which, if any one endeavour to im- 
pair, he is ſeldom leſs (and ſometimes much 
more) incens'd, than if a Miſchief had been of- 
fer'd to his Perſon, or to his Eſtate. This 


Paſſion, though it may be heighten'd and im- 


prov'd by various external Cauſes, yet ſeems to lay 
its firſt Foundations in the very Conſtitution of hu- 
man Nature. The Word Max is thought to carry 
ſomewhat of Dignity in its Sound; and we com- 
monly make uſe of this, as the laſt and the moft 
prevailing Argument againſt a rude Inſulter, 7 am 
not a Beaſt, a Dog, but 1 am a Man as well as your- 


ſelf a. Since then human Nature agrees equally to 


all Perſons, and ſince no one can live a ſociable 
Life with another, who does not own and reſpect 
him as a Man; it follows as a Command of the 
Law of Nature, that every Man ſhould eſteem and 
treat another as one who is naturally bis Equal, or 
who is a Man as well as be. 

II. For the better underſtanding this Equality a- 
mong Men, we may obſerve, that Mr. Hobbes d 
reſtrains it to a Parity of Strength, and of other hu- 
man Abilities which attend a ripe and perfect Age; 
and would from hence infer, that all Men have 

ood cauſe naturally to fear each other * For he, 
indeed, can ſtrike no Terror into me, whoſe Power 
reaches not far enough to hurt me. But now a- 


» Statius, Thebaid. 12. ver. 565: . 
m— Hominum inclyte Theſeu, 
Sanguis erant omnes, eademque in Sydera, eoſdem 
Sortitus animarum, alimentague veſtra creati. 


b De Cive, c. 1. ſ. 2. 


vi. Men offend againſt it by Pride. 

vII. And by Afronts offered to others, 

viii. Whether any be Servants by Nature, 

1x, Yhexce has proceeded that Inequality that i; fund 
among Men, 


mongK Men, he who is inferior to another in by 
dily Strength, may either by treacherous Cont, 
vance, or by Art and Dexterity, take away the Li; 
of the ſtouteſt Mortal ®, Since, therefore, t 
greateſt of natural Evils which can proceed fon 
human Power, is Death, which any grown Perso 
is able to bring upon another ; ſince thoſe 
be term'd Equal, who can do equal Miſchief y 
each other, and ſince to kill is equally (becauſe n 
the higheſt degree) miſchievous, it follows here 
that Men are by Nature equal a. When he 
Joins, that be preſent Inequality has been intridu] 
Civil Law, he ſeems to me very much to hay 
orgotten himſelf, For he had been ſpeaking be 
fore of the natural Equality of Mens Strength, ty 
which it is a great Impropriety to oppoſe the Ur. 
equalneſs ariſing from politick Inſtitutions, whid 
does not affect or regard the Strength of Men, bu 
their State and Condition; does not make one My 
ſtouter than another, but greater in Quality ad 
Honour, Nor has the ſame Author much bete 
Succeſs, when he pretends © to difcover in th Fs 
cullies of the Mind a greater Equality than that i 
Strength. He ſays indeed, that all Prudence is ii 
Experience, which Nature in equal time equally li 
ftows on all Men, in thoſe things they equally a 
their Minds unto, But do not we ſee one Mu 
piercing more deeply than another into the Cos 
quences of things, applying more dexterouſly wht 
he obſerves, and diſtinguiſhing with more Perhs 
cacity the Likeneſs or Unlikeneſs of Caſes and Ci: 
cumſtances? And hence it frequently comes u 
paſs, that of two Men who have been employ'd = 


Brave Theſens, they were Men like all before, 

And human Souls in human Frames they bore, 

With You to take their Parts in earthly Feaſts, 

With you to climb to Heaven, and fit immortal Gueſts, 


« Seneca de Du, I. 1. e. 4. There is no Man ſo contemptibly weak, who may not hope, ſome way or other, to wreck B 
Revenge on the braveſt Perſon breathing. We are all ſtrong enough to do Miſchief, 


4 It is the Argument of Pallas in Virgil's En. 10. ver. 376. 


Totidem nobis animæęg; manuſq; 
e Leviathan, c. 13. : 


See the Earl of Clarendon's Survey of the Leviathan. Lowde on the Nature of Man, cap. 5. 


Our Hands are equal, and our Lives the ſame. 


— 


8 


1 This is a Conſequence of the Maxim which has been explained in the preceding Chapter; for every one having à 1 
Right to expect that he be regarded and treated as a Man, he that doth otherwiſe to another does him a real Damage. * 
Duty being founded on an immutable Condition, viz. That Men ſhould be uſed preciſely as Men, is not only general, k 

rpetual Obligation ; inſomuch, that, 8 all the Inequality produc'd by the Changes and Diverſity ot acceſſory Eft 


the Rights of Natural Equality always remain invaria 


le, and agree to every one in relation to another, of whatever Rank if” 


There are, nevertheleſs, ſome Superiors ſo inſolent, that they plainly violate this Duty, treating their Inferiors after 3 ©", 


manner, by exactiag of them exceſſive Labours, flaying them, or expoſing their Lives to Danger without Neceſſity, ® 
— were Beads ; for — h it be common for Men to contemn each other, yet we _ to look upon thoſe we dpi 15 d 


the ſame Nature with ourſelves. We ordinarily content ourſelves to account others as 


: ; iſon of ourſelves. Titius Ob/. 172. | 
wold, 'as Perſons of no Merit or Accommprnments, = Oni, 9 —— Stk, ſometimes, render the Diſcourt 


very intricate ; I have endeavoured to clear it, and _— it, as well as I can, by following the Notions both of the Auth, 
8. 


2 In the Original this Paragraph is full of Miſtakes, 
Mr. Hobbes, whoſe Principles he recites with all ExaQtn 


* 


ooliſh and inconſiderable Perſons; u 


10 


equ 


= a ar cu OY wo oc © oc _ awd a. amd 


— 


HAP. II. 


in the ſame Buſineſs, one ſhall grow 
Jual hwy eto and Addreſs, whilſt the 

| natural Heavineſs ſhall be little amended by 
| Toog a Courſe and Experience of Affairs. Nor 
bes the great Diſparity of Man's Prudence ariſe 
7 from their own falſe and overweening Conceit of 
ir particular Worth ; every one thinking himſelf to 
Live a bigher degree of Wiſdom than the Vulgar; that 


ing ib bimſelſ be is wont 10 approve and ad- 
„. For this Diſparity appears, not only when 
Man compares himſelf with others, but when he 
ompares others amongſt themſelves, and is not con- 

Fern'd as to his own Intereſt, which Side carries the 
dvantage. Nor do we always favour and com- 
mend him, who conſpires with our own Thoughts 
and Deſigns ; but whom the fair Contrivance, and 
tue good Succeſs of his Project, entitles to our Ap- 
probation. And although ſuch is the natural Tem- 
rer of Man, fo greedy is he of Eſteem and Ap- 
plauſe, that every one diſdains to be upbraided with 
[Folly or * Imprudence, and is exceedingly incens'd 
againſt thoſe who boaſt of much larger Talents, 
much higher Attainments than his Neighbours ; yet 
it does not follow from hence, that no one allows 
another to be wiſer than himſelf, For what if we 
fancy two Men falling together into the ſame Dan- 
ger, one of whom, by his dexterous Management, 
comes cleanly off, whilſt the other is bafely ham- 
= per'd, and eſcapes not without conſiderable Hurt or 
Prejudice; will not the latter here acknowledge his 
Fellow to have had a better Head-piece than him- 
ſelf? This is indeed a part of that Freedom which 
Men equally enjoy, that a wiſer Perſon ſhall have 
no Right to challenge the Government of one more 
ſimple, unleſs with his Conſent 3 eſpecially if the 
Jatter profeſs himſelf to be contented with his own 
little Sagacity, and not deſirous of the Controul and 
the Direction of others. | | 
| But although the Conſideration of equal Strength 
is thus far ſerviceable to our preſent Purpoſe, that 
it may reſtrain one Man from raſhly inſulting over 
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"Tis beſt my Son to keep Equality ; 
The mighty Band which Friends unites to Friends, 


by Nature Equal. 


| than all, except a few, whom by Fame, or for con- 
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another, inaſmuch as all Contention with an Equal 
is of dubious Iſſue; and becauſe it is extreme Folly 
to deſire the hurting another by undergbing our- 
ſelves the ſame Proportion of Miſchief : Yet the + 
Equality which we are now treating of is of a diffe- 
rent Species, and the inviolable Obſervation of it 
is, in the higheſt degree, conducible to the common 
Benefit and Intereſt of Mankind. And here, as in 
all other things, may we juſtly admire the wiſe 
Contrivance of Nature, that whilſt ſhe diſtributes 
amongſt Men the Goods of the Body and of the 
Mind, by unequal Parcels and Meaſures, ſhe intro- 
duces this general Equality, to form an agreeable 
Harmony amongſt all the other Varieties and Diſ- 
proportions. For as in well-order'd Common- 
wealths, one Subject may exceed another in Riches, 


or in Honour, but all are quay Sharers in the com- 


mon Liberty; ſo under this Regulation of Nature , 
how much ſoever a Man may ſurpaſs his Neigh- 
bours, as to bodily or intellectual Endowments, he 
is ſtill obliged to pay all natural Duties, as readily 
and fully as he expects to receive them; nor do 
thoſe Advantages give him the leaſt Power or Pri- 
vilege to oppreſs his Fellows. Nor, on the other 
fide, does the bare Unkindneſs of Nature, or of 
Fortune, ſet a Man in a worſe Condition than others, 
as to the Enjoyment of common Rights. But what- 
ever one Man requires or expects from others, the 
ſame may others (all Circumſtances being alike) 
demand from him; and the ſame Judgment one 
decrees againſt another, he is obliged, in like Caſe, 
to ſubmit to himſelf * *, On this Account we can 
by no means admit of Ciceros Rule, which he lays 
down in his third Book of Offices; Lex ip/a nature, 
Sc. The Law of Nature itſelf, which preſerves and 
holds together the common Profit of Mankind, does de- 
cree, That things neceſſary for Life and Suſtenance 
may be transferr'd from an idle and uſeleſs Perſon, to 
a Man of Wiſdom, Goodneſs, and Valour, who, ſhould 
be be ſuffer'd to periſh, would exceedingly prejudice the 


Publick by bis Death*. Much more unworthy of 


Approbation is that Saying of the American, re- 
corded 


a As Phedrus ſays, I. 1. Fab. 26. Sua guiſque exempla debet quo animo pati. Every one ought to bear it patiently, when 
his Example is turn'd upon himſelf. Diod 991 I W 30. Tis but juſt that a Man ſhoul1 himfelf II Law 
which he has preſcribed to others. Qxintilian Declam. 3. We muſt needs think that every one, when he paſſeth Judgment 
on Matters, approves of that which he himſelf would have done in the like Caſe. Add. Cumberland de Leg. Nat. c. 2. ſ. 7. Sentc. 
Epiſt. 30. Equality is the firſt part of Juſtice. Euripides Pheniſ. 


And States to States, and links confederate Wars. 


ſeems to be the true Reading. 


ry 1 The Latin, even in the laſt Edition in 1706 hath impudentiam, but, doubtleſs, it is a Fault in the Print, for {mprudentiam 


Mr. Ticias makes our Author ſay, that the natural Equality of Men, or the Conformity of Nature between them, is prov'd 
by three Reaſons: 1. Their ws. 91, of Strength. 2. Inequality of the Goods of Nature, and Fortune. 3. The ſame natural 
n 


Obligations. But if we atte 


) a little we ſhall find our Author's Syſtem on this Subject quite different, and reducible to this. 
He lays it down as a thing ſelf-evident, that all Men having the ſame Nature, ſhould regard each other in the ſame Light. In 


the ſecond Paragraph he particularly examines in what manner we ſhould conſider this natural Equality, to draw from thence 


e neceſſary Conſequences, with relation to each other. For this end, (after having given the Opinion of Hobbes, who makes 
B == this Equality purely por cal, as conſiſting in the ſame Proportion, Strength, and natural Faculties, and ſuppoſes it the Ground 
5 1 


of mutual Fear an 


uſt) he remarks, that all the Arguments we can draw from hence may be reduc 


d to this prudential 


1 | Maxim, That we ſhould not raſhly attempt to inſult or provoke others, ſince, being as ſtrong as we, they may retort the Injury 
= with Uſury. Thus our Author did not care to place this Maxim in the rank of thoſe abſolute Duties which regard our Neigh- 


bour, becauſe, indeed, it more immediately concerns ourſelves. 


He, therefore, confines himſelf, as appears plainly, to a moral 


2 which he calls an Equality of Right, and which he ſuppoſes to low from the ſame Conformity of Nature. Thus 
r. Titius's Explanation of our Author's Meaning falls to the Ground. M. Pufendorf's Words are theſe : T ſome have re- 
ceiv d from Nature divers advantageous Qualities of Mind and Body, which jhe has refus'd to others, yet they are not the leſs oblig'd 


to practice towards them the Duties of the Law of Nature, &c. 


| leſs ſurpriz'd at 
copied Mr. Titius, without any Examination. 
3 See Mr. Wollafton's Religion of Nature Delineated. 
* Here we may apply the Determination of the Roman La 


Ley: Natur. c. 2. 9 


7 
ur Author ſeems not ſufficiently to have attended to the 


Is it poſſible a Man, who has read this, could miſtake ſo far as 


to make the Author reaſon thus ? en are unequal, with regard to divers Advantages ; therefore, they are equal with relati 
to tho Conformity * the ſame Nature or Humanity. A Man muſt have loſt all Judgment to draw ſuch an 1 Nor 1 
r. Otto, who, in his Notes upon the Abridgment of The Duties of a Man and a Citizen, publiſh'd in 1728. 


; ers. Duod guiſq; Juris, &c. The ſame Law which uſt 
againſt others, we ſhould ſubmit to ourſelves, Digeſt. Lib. IT. Tit. II. 05 the 27 part of Equity is Equality, Sen. Fs. XXX. be. 


* de Ira, lib. 1. c. 14. Phedr. I. 1. Fab. 26. Died. Sic. 1. 13. c. 30. Eurip. Phenif. v. 538. Quint. Declam. 3. Cumberland 


Connexion of Cicero's Diſcourſe, if he imagines that the Orator 


lays it down for a general Maxim, That we ma J 
( R y always take the Goods of Fortune from them, who are not ſo worthy t 
them as we are, as if a Perſon of greater Merit had a ſufficient TRAY Right to ſtrip a Proprietor of the Goods he 15 lawfally 
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224 That all Men are to be accounted Boox I 


CHAP. II. 
That all Men are to be accounted by Nature equal, 


The CoNnTENTS, 


1. Every Man is to atcount another his equal, 

11. What is a Natural Equality. 

111. The popular Reaſons for it. 

Iv. The Opinion of ſuch an Equality makes Men 
helpful to one another, 

v. How Things are to be divided by it among many. 


I. ESID Es that Affection which every Man 

maintains for his own Life, and Body, and 
Poſſcilions, by which he cannot but reſiſt and repel 
whatever threatens Deftruction to thoſe dear Con- 
cerns; we may diſcover, likewiſe, deeply rooted 
in his Mind, a moſt tender Eſteem and Value 
for himſelf; which, if any one endeavour to im- 
pair, he is ſeldom leſs (and ſometimes much 
more) incens'd, than if a Miſchief had been of- 
fer'd to his Perſon, or to his Eſtate. This 
Paſſion, though it may be heighten'd and im- 
prov'd by various external Cauſes, yet ſeems to lay 
its firſt Foundations in the very Conſtitution of hu- 
man Nature. The Word M ax is thought to carry 
ſomewhat of Dignity in its Sound; and we com- 
monly make uſe of this, as the laſt and the moft 
prevailing Argument againſt a rude Inſulter, 7 am 
nt a Beaſt, a Dog, but 1 am a Man as well as your- 
ſelf a. Since then human Nature agrees equally to 
all Perſons, and ſince no one can live a ſociable 
Life with another, who does not own and reſpect 
him as a Man; it follows as a Command of the 
Law of Nature, that every Man ſhould eſteem and 
treat another as one who is naturally bis Equal, or 
who is a Man as well as be. 

II. For the better underſtanding this Equality a- 
mong Men, we may obſerve, that Mr. Hobbes b 
reſtrains it to a Parity of Strength, and of other hu- 
man Abilities which attend a ripe and perfect Age; 
and would from hence infer, that all Men have 

ood cauſe naturally to fear each other *, For he, 
indeed, can ſtrike no Terror into me, whoſe Power 
reaches not far enough to hurt me. But now a- 


» Statius, Thebaid. 12. ver. 565: , 

Hominum inclyte Theſeu, 
Sanguis erant omnes, eademque in Sydera, eoſdem 
Sortitus animarum, alimentaque veſtra creati. 


bd De Cive, c. 1. ſ. 2. 


vi. Men offend againſt it by Pride. 

vii. And by Afronts offered to others. 

viii. Whether any be Servants by Nature, 

1x, M bence has proceeded that Inequality that i; fund 
among Men, 


mongR& Men, he who is inferior to another in by 
dily Strength, may either by treacherous Cont, 
vance, or by Art and Dexterity, take away the Lis 
of the ſtouteſt Mortal © Since, therefore, g. 
greateſt of natural Evils which can proceed fg 
human Power, is Death, which any grown Perſn 
is able to bring upon another; ſince thoſe 

be term'd Equal, who can do equal Miſchief u 


each other, and ſince to kill is equally (becaus» 


the higheſt degree) miſchievous, it follows hen 
that Men are by Nature equa] 4 When he ſch. 
Joins, that be preſent Inequality has been imd! 
7 Civil Law, he ſeems to me very much to har 
orgotten himſelf, For he had been ſpeaking be 
fore of the natural Equality of Mens Strength, ty 


which it is a great Impropriety to oppoſe the Ui. 


equalneſs ariſing from politick Inſtitutions, which 
does not affect or regard the Strength of Men, bu 


their State and Condition; does not make one Ma 


ſtouter than another, but greater in Quality a 
Honour, Nor has the ſame Author much beter 
Succeſs, when he | pager to difcover in the H 
culties of the Mind à greater Equality than Ibu i 
Strength, He ſays indeed, that all Prudence is in 
Experience, which Nature in equal time equal) l. 
ftows on all Men, in thoſe things they equally a 
their Minds unto, But do not we ſee one Mu 
piercing more deeply than another into the Cos 
quences of things *, applying more dexterouſly wht 
he obſerves, and diſtinguiſhing with more Perſp 
cacity the Likeneſs or Unlikeneſs of Caſes and Ci 
cumſtances? And hence it frequently comes © 
paſs, that of two Men who have been employ'd= 


Brave Theſeut, they were Men like all before, 

And human Souls in human Frames they bore, 

With You to take their Parts in earthly Feaſts, 

With you to climb to Heaven, and fit immortal Gueſts, 


« Seneca de Du, |. 1. e. 4. There is no Man ſo contemptibly weak, who may not hope, ſome way or other, to wreck E 


Revenge on the braveſt Perſon breathing. We are all ſtrong enough to do- Miſchief, 
4 It is the Argument of Pallas in Virgil's En. 10. ver. 376. 


Totidem nobis animeq; manuſq; 
e Leviathan, C.13: ö 


f See the Earl of Clarendon's Survey of the Leviathan. Lowwde on the Nature of Man, cap. 5. 


Our Hands are equal, and our Lives the ſame. 


— 


m__— 


6—ͤu—— —_— 


This is a Conſequence of the Maxim which has been explained in the preceding Chapter ; for every one having 3 perſes 
Right to expect that he be regarded and treated as a Man, he that doth otherwiſe to another does him a real Damage. 
Duty being founded on an immutable Condition, viz. That Men ſhould be uſed preciſely as Men, is not only grocers, ” 
perpetual Obligation; inſomuch, that, notwithſtanding all the Inequality produc'd by the Changes and Diverſity of acceſſory Ef : 

ble, and agree to every one in relation to another, of whatever Rank n 
There àre, nevertheleſs, ſome Superiors ſo inſolent, that they plainly violate this Duty, 2 their Inferiors after au 
man manner, by exaCtiag of them exceſſive Labours, flaying them, or expoſing their Lives to | 
they were Beaſts ; for though it be common for Men to contemn each other, yet we * to look upon thoſe we deſpi * 
the ſame Nature with ourſelves. We ordinarily content ourſelves to account others as fooliſh and inconſiderable Perſons: 
word, as Perſons of no Merit or Accompliſhments, in compariſon of ourſelves. Titius OB/. 172. ; 

2 In the Original this Paragraph is full of Miſtakes, Omiſſions, and Superfluities, which, ſometimes, rende 5 

Thame endeavoured to clear it, and rectify it, as well as I can, by following the Notions both of the Author, 


the Rights of Natural Equality always remain invaria 


very intricate; 
Mr. Hobbes, whoſe Principles he recites with all Exactneſs. 
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HAP. II. 
in the ſame Buſineſs, one ſhall grow 
Management and Addreſs, whilſt the 
| Heavinelſs ſhall be _ aq; F< 

08 Courſe and Experience of Affairs. Nor 
. ag. Jpn Diſparity of Man's Prudence ariſe 
1 from their own falſe and overweening Conceit of 
od particular Worth ; every one thinking himſelf to 
ive a big ber degree of Wiſdom than the Vulgar; that 


qual Time 
ninent for 
ers natura 


* 8 
- 122 
o 1 LF 
_— 7 - 
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urin with himſelf, be is wont to approve and ad- 
„. For this Diſparity appears, not only when 
Man compares himſelf with others, but when he 

rompares others amongſt themſelves, and is not con- 
WW... as to his own Intereſt, which Side carries the 
advantage. Nor do we always favour and com- 
nnd him, who conſpires with our own Thoughts 
an Deſigns; but whom the fair Contrivance, and 
te good Succeſs of his Project, entitles to our Ap- 
probation. And although ſuch is the natural Tem- 
per of Man, ſo greedy is he of Eſteem and Ap- 
plauſe, that every one diſdains to be upbraided with 
WE Folly or * Imprudence, and is exceedingly incens'd 
WE acainſt thoſe who boaſt of much larger Talents, 
much higher Attainments than his Neighbours ; yet 
it does not follow from hence, that no one allows 
another to be wiſer than himſelf, For what if we 
WE fancy two Men falling together into the ſame Dan- 
ger, one of whom, by his dexterous Management, 
W comes cleanly off, whilſt the other is bafely ham- 
= per'd, and eſcapes not without conſiderable Hurt or 
SE Prejudice ; will not the latter here acknowledge his 


m__ Y oo HW” 5 SS SS == & woe TP 


— 
cp 


by Nature Equal, 


F >. than all, except a few, whom by Fame, or for con. 
7 . 
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another, inaſmuch as all Contention with an Equal 
is of dubious Iſſue; and becauſe it is extreme Folly 
to deſire the hurting another by undergoing our- 
ſelves the ſame Proportion of Miſchief : Let the + 
Equality which we are now treating of is of a diffe- 
rent Species, and the inviolable Obſervation of it 
is, in the higheſt degree, conducible to the common 
Benefit and Intereſt of Mankind. And here, as in 
all other things, may we juſtly admire the wiſe 
Contrivance of Nature, that whilſt ſhe diſtributes 
amongſt Men the Goods of the Body and of the 
Mind, by unequal Parcels and Meaſures, ſhe intro- 
duces this general Equality, to form an agreeable 
Harmony amongſt all the other Varieties and Diſ- 
proportions. For as in well-order'd Common- 
wealths, one Subject may exceed another in Riches, 
or in Honour, but all are equal Sharers in the com- 
mon Liberty; ſo under this Regulation of Nature s, 
how much ſoever a Man may ſurpaſs his Neigh- 
bours, as to bodily or intellectual Endowments, he 
is ſtill obliged to pay all natural Duties, as readily 
and fully as he expects to receive them; nor do 
thoſe Advantages give him the leaſt Power or Pri- 
vilege to oppreſs his Fellows. Nor, on the other 
ſide, does the bare Unkindneſs of Nature, or of 
Fortune, ſet a Man in a worſe Condition than others, 
as to the Enjoyment of common Rights. But what- 
ever one Man requires or expects from others, the 
ſame may others (all Circumſtances being alike) 
demand from him; and the ſame Judgment one 
decrees againſt another, he is obliged, in like Caſe, 


: = Fcllow to have had a better Head-piece than him- to ſubmit to him/el) a4, On this Account we can 
„felt? This is indeed a part of that Freedom which by no means admit of Ciceros Rule, which he lays 
4 Men equally enjoy, that a wiſer Perſon ſhall have down in his third Book of Offices; Lex ipſa nature, 
no Right to challenge the Government of one more Sc. The Law of Nature itſelf, which preſerves and 
1 ſimple, unleſs with his Conſent; eſpecially if the holds together the common Profit of Mankind, does de- 
F latter profeſs himſelf to be contented with his own cree, That things neceſſary for Life and Suſtenance 
little Sagacity, and not deſirous of the Controul and may be transferr'd from an idle and uſeleſs Perſon, to 
N the Direction of others. | a Man of Wiſdom, Goodneſs, and Valour, who, ſhould 
But although the Conſideration of equal Strength be be ſuffer'd to periſh, would exceedingly prejudice the 
Y is thus far ſerviceable to our preſent Purpoſe, that Publick by his Death*. Much more unworthy of 
: it may reſtrain one Man from raſhly inſulting over Approbation is that Saying of the American, 2 
= 8 
= a As Phedrus ſays, I. 1. Fab. 26. Sua guiſque exempla debet aquo animo pat. Every one ought to i 
- his Example is * upon himſelf. Bl 13. 4 30. 'Tis but juſt that a Mas Fg rg Large _ 
" IRE which he has preſcribed to others. Qzintilian Declam. 3. We muſt needs think that every one, when he paſſeth judgment 
ut on Matters, approves of that which he himſelf would have done in the like Caſe. Aud. Cumberland de Leg. Nat. c. 2. ſ. 7. Senec. 
*. Krick. 30. Equality is the firſt part of Juſtice. Euripides Phænilſ. 
== 'Tis beſt my Son to keep Equality ; : And States to States, and links confederate Wars. 
5 1 The mighty Band which Friends unites to Friends, | | 
1 The Latin, even in the laſt Edition in 1706 hath impudentiam, but, doubtleſs, it is a Fault in the Print, for imprudentiam 


ſeems to be the true Reading. 
Mr. Titius makes our Author ſay, that the natural Equali 


Obligations. But if we atten 


of mutual Fear and 


to practice towards them the Duties of the Law of Nature, &c. 


has copied Mr. Tit;us, without any Examination. 

| : See Mr. Wollafton's 2 of Nature Delineated. 

m = Here we may apply the Determination of the Roman La 
888 _ others, we ſhould ſubmit to ourſelves, Digeſt. Lib. II. 


de 2 Natur. c. 2. $ 


WS them as we are, as if a Perſon of greater Merit had a 
111 Gg 


of Men, or the Conformity of Nature between them, is prov'd 


by three Reaſons: 1. Their N of Strength. 2. Inequality of the Goods of Nature, and Fortune. z. The ſame natural 
a little we ſhall find our Author's Syſtem on this Subject quite different, and reducible to this. 
= He lays it down as a thing ſelf-evident, that all Men having the ſame Nature, ſhould regard each other in the ſame Light. In 
tie ſecond Paragraph he particularly examines in what manner we ſhould conſider this natural Equality, to draw from thence 
the neceſſary Conſequences, with relation to each other. For this end, (after having given the Opinion of Hobbes, who makes 
this Equality purely Beg as conſiſting in the ſame Proportion, Strength, and natural Faculties, and ſuppoſes it the Ground 
b iſtruſt) he remarks, that all the Arguments we can draw from hence may be reduc 
Maxim, That we ſhould not raſhly attempt to inſult or provoke others, fince, being as ſtrong as we, they may retort the Inju 
with Uſury. Thus our Author did not care to place this Maxim in the rank of thoſe abſolute Duties — 
bour, becauſe, indeed, it more immediately concerns ourſelves. 
Equality, which he calls an Ezuality of Right, and which he ſuppoſes to low from the ſame Conformity of Nature. Thus 
. 7 itius's Explanation of our Author's Meaning falls to the Ground. M. Pufendorf's Words are theſe : The fome have re- 
eeiv'd from Nature divers advantageous Qualities of Mind and Body, which ſhe has refus'd to others, yet they are not the leſs oblig'd 


d to this prudential 


ich regard our Neigh- 
He, therefore, confines himſelf, as appears plainly, to a moral 


Is it poſſible a Man, who has read this, could miſtake ſo far as 


to make the Author reaſon thus? Men are unequal, with regard to divers Advantages ; therefore, they are equal with relation 
- Conformity of the ſame Nature or Humanity. A Man muſt have loſt all Judgment to draw ſuch an Inference. Nor am I 
eſs ſurpriz'd at Mr. O:to, who, in his Notes upon the Abridgment of The Duties of a Man and à Citizen, publiſh'd in 1728. 


ers. Quod quiſq; . Ke. The ſame Law which we uſe 
it. II. for the chief part of Equity is Equality, Sen. Ep. XXX. ae, 


ſo, de Tra, lib. 1. e. 14. Phedr. 1. 1. Fab. 26. Died. Sic. 1. 13. c. 30. Eurip. Phenif. v. 538. Quint. Declam. 3. Cumberland 


| ur Author ſeems not ſufficiently to have attended to the Connexion of Cicero's Diſcourſe, if he imagines that 

5 0 8 the Orator 

lays it down for a general Maxim, That we may _— take the Goods of Fortune from them, who are w ſo worthy to enjoy 
5 u 


fficient Title and Right to ſtrip a Proprietor of the Goods he is lawfully 


H h poſſeſſed 
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That all Men are to be accounted Book 111 


Men of lower Condition with Haughtineſs and In- 
ſolence ; ſo neither ought theſe to envy or rifle their 
Superiors. 

And this Equality we may call an Equality of 
Right; the Principle from which it ſprings is this, 


that the Obligation to a ſocial Life equally binds all 


Men, inaſmuch as it is the inſeparable Companion 
of human Nature, conſider'd ſimply as ſuch. Where 
we may obſerve farther, that between Obligations 
enjoy*d by a Superior, and thoſe which ariſe from 
mutual Compact, there ſeems to be this Difference, 
that the latter immediately ceaſe to a Man, when 
the other Party hath broken the Agreement ; 
whereas the former may ſtill engage us to ſome Per- 
formances towards a Perſon who is wanting in a 
natural return of Duty. And the Reaſon of this is, 
becauſe the Author and Impoſer of the Obligation is 
able to make up to us ſome other way what we loſe 
by being more juſt than our Neighbours. But our 
Obligation to the Practice of natural Duty and 
Right, although impoſed by the ſupreme Lawgiver, 
does thus far agree with Obligations of common 
Bargains and Covenants, that ſo ſoon as one Perſon 
recedes from it *, he can no longer require the ſame 
Offices from another ; and beſides, the other Party 
does hence acquire a Right of compelling him by 
Force to make Satisfaction. Though the Genius of 
Civil Society makes it neceſſary to abridge and allay 
this Liberty adhering to a State of Nature, for the 
ſupport and maintenance of Government and Peace. 
III. Other Reaſons there are popular and plauſi- 
ble, which might give us no little Aſſiſtance in diſ- 
covering, and in illuſtrating this Equality. Amongſt 
which this is not the leaſt conſiderable, that we all 
derive our Being from one Stock, from the ſame 
common Father of human Race. On this Conſi- 


a B. 1. C. 30. 
© Horat. Od. i. iv. 13. 


» 


If whence at firſt our Breath we drew, 
The common Springs of Life we view, 
The airy Notion ſoon is loft. 


Thi 2 made us equal all: 
But he that ſlaviſhly complies 
To do the Drudgery of Vice, 


. corded by Montaigne, who, coming to Roan in the deration Boetius checks the Pride of inſulting Now, Wl "if | 
19 Reign of Charles IX. and being aſk'd what he ob- lity, J. iii. metr. 6. 1 
5 ſerv'd that was ſingular in France, anſwer'd, that . * 

. amongſt other things, he could not but wonder to on In. — * 

% ſee ſome Perſons abounding in all manner of Plenty, ; a” 

1 1 Autoremg; Deum ſpeftas, 

bu and others oppreſs'd with the molt grievous Want, Null — i 

iy beggi heir D d ather chuſing to 5 

jo gging at their Doors, and not rather chuſing to Ni vitiis pejora fovens 

i invade and pillage them for their own Support. Proprium deſerat neue 

MM For as thoſe who excel in the Goods of the Mind, ; ; 

| of the Body, or of Fortune, ought not to treat Fondly our high Deſcent we boaſt ; 


Diſowns his high Original, Mr. Iiching 4 7 : 7 
Farther, that our Bodies are all compoſed of t, | i 1 


ſame Matter, frail and brittle, liable to be deſtroyt 
by a thouſand Accidents of Miſchief. We all owegy 
Exiſtence to the ſame Method of Propagation, ys 
are all by the ſame Degrees faſhion'd and compact 
in the Womb of our Mother; and the Noba 
Mortal, in his Entrance on the Stage of Life, is 


diſtinguiſh'd by any difference of Pomp, or of PA 7 ® 
ſage, from the loweſt of Mankind b. Our Grow Rn: 


and Nouriſhment is perſorm'd alike, and the gr 


Remainders of our Food are carried into the {wwe 2 


Common Sewer, Laſtly, our Life haſtens to the h 
2 Mark ; Death obſerves no Ceremony, by 
nocks as loud at the Barriers of the Court, » ; 
the Door of the Cottage“; and, after Death, is 
Bodies are reſolv*d into the ſame Duſt and Corry. 
tion . Beſides, wiſe Men are ever preſſing it ia 
our Conſideration, that we are alike obnoxious tothe 
Sports of Fortune, to the endleſs variety of Dang 
or Miſchances ; or rather, that the divine Diſpok 
of all Things enſures no Man in his preſent St, 
or in the Poſſeſſion of unſhaken Felicity: Bu, 
according to the ſecret Counſels of his Prov: 
dence, expoſes divers Men to various Chang: 
and Troubles, as if he pleaſed himſelf in rang 
the Poor out of the Duſt, and caſting the Hig 
down to the Ground. Our Chriſtian Profeſim 
ſuggeſts many Motives to the ſame Purpoſe; - 4 

00 


b See Wiſdom VII. 5. 
Mors equo pulſat pauperum tabernas 


Regumque turres. 


Over mil]es opernouehu. he World owes us all to Death. 


0 Claudian. in Rufin. |. 2. ver. 473. 
Huc poſt emeritam mortalia ſecula vitam, 
Dewveniunt, ubi nulla manent diſcrimina fati, 
Nullus honos, vanig; exutum nomine regem 
Proturbat plebeius egens. 


From Earth's wide Stage, the mortal Actors come, 
And here partake an undiſtinguiſh'd Doom. 

Aſide their Honours with their Robes they throw; 
The Herald and his Trade are loſt below. 

The King depos'd, forgets the Duſt he made; 
And the rude Peaſant crouds the Roya/ Shade. 


Hither as to the grand retiring Room, | 


Phocylides, Nie ict vie, the Dead are all upon a Level. *Lov]:yula 38 bv ds Y de & ares, the Grave 741 
Difference in Title or Degree. Cicero de Leg. I. 2. c. 23. It is moſt agreeable to Nature, that Death ſhould take off al 
ſtinction of Fortune. Statius Theb. X. 71 2.—Titulique in morte latentes. 


—— Titles hid in Duſt. Add. Sirach. X. q, &c. 


. 


—_—_ 


— 


ſſeſſed of; whereas Cicero ſpeaks only of an extraordinary Caſe, wiz. in extreme Neeeſlity ; and then, as rigid as he {een 

„builds his Determination, not upon that Right which every one has to preſerve himſelf, but upon the good of Society, ® i 
Intereſt it is to preſerve ſuch a Perſon ; for he ſays, that excepting ſuch a Caſe, the moſt honeſt Man in the World, tho be 
almoſt famiſhed, may not take a Morſel of Bread from any Man, who is of no uſe to others. In a word, Cicero had taken f 
great Care to prevent any ſuch looſe Interpretation of his Words, that it is aſtoniſhing, how our Author could ſo ſtrangely fe 


vert his Meaning. 


: See Book II. c. 5. f. 1. above. We muſt be cautious not to extend this to all ſorts of reciprocal Duties. A Man, =y 
ſtance, has debauch'd another's Wife ; but has the injur'd Huſband, in his turn, a Right to violate the Wife of the —— 
This is what our Author will hardly affirm. Undoubtedly he means no more here, than thoſe things whieh are ill in theme 45 
and are of no uſe, either for Self. preſervation, or the Support of our Rights. All that can be ſaid in the Caſe juſt mention 4 
that the Perſon, againſt whom we make Repriſals, has no Cauſe of Complaint; he deſerves to ſuffer, ſince he firſt ſet the Eun 


2 wm——_ olet ima ſummis 


Mutare, & infignem attenuat Deus. 


Ol ſcura promens, Hor. |. 1. Od. 34. Gov can quite change the Conditions of Affairs, and the Stations of Men. ＋ 5 


Od. 13. ood * vitet nunguam homini ſatis cautum eft in horas. No Man is provided againſt the Accidents 
A.. * 


Hour. 3. ver. 521. 


lau 


Ci av. II. by Natur 


; 7 Coo does not eſteem Men according to their — 

15 8 1 * 4 O D : 5 in 

1 their Power, or their Wealth, but according 
2 


ei. jety and Goodneſs. And that at 
a = Day of 1 of the Diſtribution of 
9 3 and Puniſhments in another Life, no re- 
en be had to thoſe who ſwell in Port and 
of ſt beyond their Neighbours of this World. 

7 4 Ty This Equality being admitted, there . flow 
WE co: it ſeveral Precepts, the Obſervation of which 
bars a very great Force in the maintaining of Peace 
nd Friendſhip amongſt Men. And this, in the firſt 

once, is moſt manifeſt, that he who would uſe the 
ESSE A ntance of others in promoting his own Advan- 
nge, ought as freely to be at their Service, when 
= they want his help on the like Occaſions: One good 
in reguires auether, is the common Proverb. For 
ze muſt certainly eſteem others unequal to himſelf, 
| who conſtantly demands their Aid, and as conſtantly 
WE Jcnics his own. And whoever is of this inſolent 
—_—_ Tcnp:r, cannot but highly diſpleaſe and provoke 
coſe about him, and ſoon give occaſion to a Breach 
of the common Peace”. It was a manly and gallant 
Reproof which Caraacus gave the Romans, Num, fi 
vos omnibus imperitare vultis, ſequitur ut omnes ſervi- 
tutem accipiant ? Becauſe you deſire to be Maſters of all 
Men, does it follow that all Men muſt deſire to be your 
Slaves? And indeed, it as much implies a Contra- 
diction to determine differently in my own Caſe, and 
another's, when they are exactly parallel, as to make 
contrary Judgments on things really the ſame. Since 
then every Man is well acquainted with his own 
Nature, and as well, at leaſt; as to general Incli- 
nations, with the Nature of other Men, it follows, 
chat he who concludes one way as to his own Right, 
and another way as to the ſame Right of his Neigh- 
bour, is guilty of a Contradiction in the plaineſt 
Matter; an Argument of a Mind unſound in no or- 
dinary degree. For no good Reaſon can be given, 
= why what I eſteem juſt for myſelf, I ſhould reckon 
WW unjuſt for another in the ſame Circumſtances. Thoſe, 
| therefore, are moſt properly ſociable Creatures, who 
grant the ſame Privilege to others, which they deſire 
ſhould be allow'd themſelves*; and thoſe who, on the 
other hand, are moſt unfit for Society; who, imagin- 
ing themſelves a degree above vulgar Mortals, would 
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a Qui ne tuberibus propriis offendat amicum 
Paſtulat, ignoſcat werrucis illius : equum eft 
Peccatis veniam poſcentem reddere rurſus. 
Hor. 1. Sat. 3. 


Thus the Tribane of the Commons ſpeaks in Dionyfius Halicarnaſſeus, Antiq. Rom. lib. 7. c. 41. 


e Equal. 227 


have a particular Commiſſion to do whatever they 
pleaſe ; they give themſelves a free Pardon for all 
things, and vouchſafe not to others the leaſt Indul- 
gence 3 they demand the principal Share of common 
Honours, and of common Goods; though their 
Right and Title is not diſtinguiſh'd by any peculiar 
Excellence or Advantage. For as in raiſing an 
Edifice, a Stone, which by reaſon of its rough and 
angular Figure, robs others of more room than it 
fills itſelf, and upon account of its exceeding Hard- 
neſs, cannot conveniently be cut into Regularity, 
and ſo hinders the whole Frame of Building from 
cloſing together, is thrown aſide by the Work- 
man, as unfit for all Ule and Service; ſo thoſe 
Tasorixra, thoſe greedy Churls, whoſe rough and 
ſavage Temper inclines them to heap Superfluities 
on themſelves, and to deprive others of mere Neceſ- 
ſaries, and whoſe violence of Paſſion makes them un- 
capable of being reclaim'd, are indeed the great Im- 
pediments of Society, and the Plagues of Mankind, 
Hence it is a Command of Nature's Law, that 9 
Man who has not obtain'd a parilicular and eſpecial 
Right, fhall arrogate to himſelf a larger Mare than his 
Fellows; but ſhall admit others to an Enjoyment of equal 
Privileges with himſelf ®. Therefore the Commil- 
ſioner in Livy<, who caine to treat with the common 
People in Sedition, was guilty of Infolence, when 
he told them, Satis ſuperq; bumilis eſt, qui quo jure 
in civitate vivit, nec inferendo injuriam, nec patiendo. 
He is humble enough, and indeed too humbly in a State, 
who is content to live upon equal Terms and Rights, 
neither doing an Injury, nor taking one, As if it 
were a hard Caſe, that the Privilege of Nobility 
ſhould not be ſtrong enough to diſpenſe with that 
fundamental Law of Equity, Do as thou wouldſt be 
done by* On this Principle is built that gallant 
Compliment of 3 Pliny to the Emperor Trajan, Unum 
ille ſe ex nobis, & hoc magis excellit atque eminet, quod 
unum ex nobis ſe putat : nec minus hominem ſe quam 
bominibus preefſe meminit. Ile thinks himſelf one of 
us, and "tis this makes him more our Superior, that he 
paſſes in his own Fudgment for our Equal, and re- 
members himſelf to be no leſs a Man than the meaneſt 
Subjeft whom be governs, For that excellent Prince, 
when he accepted the ſupreme Command, had pro- 


He that would have his Borches not offend, 
Muſt wink at puny Pimples in his Friend. 
Indulgence ſhould be mutual; they that avant 
The largeſt Pardon, ſhould the largeſt | wh 


ith regard to the un- 


« derwritten Laws of Nature, O ye Senators, we demand that the People may thus far enjoy the ſame Rights with you. We 


* Injuries, and to obtain Juſtice againſt thoſe who offer them.” 


they are indeed on the Level with their moſt needy Vaſſals. Aal. 


« grant that thoſe of your Number who excel in Virtue and in Fortune, ought to poſſeſs the chief Offices and Ho: f 
« State : But this 4a oy, 6 we preſume, may be fairly challeng'd by 1 8 of a Commonwealth, to pwn pin 


; actant. Inflit. Div. 1. 3. c. 22. He that would bring M 
Equality, muſt take off all the vain Humour of — and Pride ; and ſhew thoſe * ſwell with Power and oe. ther 
a 


Sen. de Tra, l. 2. c. 28. © Book III. Chap. 53. 


« Sce the arrogant Manner of the Satisfaction given by the Duke of Joinville to Mareſcote in Gramond. Hiſt. Gal. I. 8. 


Tanta eft rerum diſcordia in evo, 

Et ſubtenta malis bona ſunt, lacrymeq; ſequuntur 
Vota, nec in cunctis ſervat fortuna tenorem, 
Uſque adeo permixta fluit, nec permanet unquam, 
Amiſitq; fidem variando cuncta per omnes. 


time the Man got the Honour of working at his Trade for the 
his Court to him. 


Hence there ſprin 

That various Diſcord which is ſeen in Things : 

In one continued Stream no Fortune flows, 

Joy mixes Grief, and Pleaſure's urg'd by Woes : 

Inconſtancy in every Part appears, | 
Which Wiſdom never truſts, but Folly fears. Mr. Creech, 


A moſt noble Strain we have to the ſame Purpoſe in Seneca's Thyeſtes, ver. 807. Ile gui donat di , 
Arrian (in Epict.) tells a Story of a poor i 0 arh whom his Maſter Foark, N. I net aceme fronts, tee: 


roditus {old off as a Slave of little uſe. In ſome 


Emperor; and then 'twas pleaſant to ſee how Epaphroditus made 


| The French Tranſlator in this place goes on thus: “ For according to the Remarks of a judici i iſti 
% 3 ; 01 : , judicious ancient Chriſt 
. : (viz. La#antius Inft. Div. 1. 3. c. 23.) Nihil Japienter fit, & c. Nothing is conformable to the Rules of * 


* «i 


1 by every one, becomes hurtful and evil.“ 


he Author here ſets down a Speech of Caractacus, a great Commander of the Britains, the ancient Inhabitan 


k —_ ich he ſpoke with much Courage to the Romans. Num ft was, 


ts of E 
Sc. but this Paſſage were better placed = rar wu — 


doth not here treat at all of the Right of commandin iri j : 
ner g others, but only of requiring a Duty. This Auth 
at leaſt, indirectly for his Purpoſe, as it agrees with LanAantius's Maxim. or if 45 = would — L naihes, 


obey ? 
+ Plin. Panegyr. c. 2. 1. 4. 


others, who would 
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228 That all Men are to be accounted Book In 


miſed that private Men ſhould find him ſuch an Em- 
2 as he himſelf deſired to find, whilſt a private 

an", Galba in Tacitus, gives Piſo an admirable 
piece of Advice to the fame Purpoſe, Unlifimus 
idem ac breviſſimus bonarum malarumq; rerum de- 
leflus eft cogitare, quid aut volueris ſub alio principe, 
aut nolueris. The 5h, and the fhorteſt Rule to obtain 
the true Art of good Government, is to conſider what 
vou would yourſelf approve, and what you would con- 
demn in another Prince; and, accordingly, to prattiſe 
the former, and to avoid the latter. And Seneca“ 
Joins in the ſame wiſe Direction; This (ſays he) is 
the Sum of my Advice, Shew ſuch Behaviour towards 
an Inferior, as you would have a Superior ſhew towards 

on ©, 

2 V. The ſame Zquality teaches a Man how to 
carry himſelf, in cale he be appointed Arbitrator of 
any Right betwixt others; namely, that be treat 
them as Equals, and give no Favour or Indulgence to 
one above the reſt, except ſuch as can claim by virtue 
of ſome peculiar Right. For he who, by a partial 
Preference of one Perſon to another, violates the 
Rule of natural Equality, is, at the ſame time, 
guilty of an Injury, and of an Affront, by denying 
a Man what is his juſt Due, and by detracting from 
that Worthineſs, which Nature gives him in com- 
mon with his Fellow *. It follows as a Corollary 
from this Doctrine, that if the thing which is to be 
diſtributed amongſt many, admit not of a Diviſion, 
the Perſons who have an equal Right to it, uſe it 
in common, and without reſtraint, if the Quantity 
of the thing will allow it; if not, that they then uſe 
it in a certain and limited manner, and with pro- 
portion to their Number, For it is not poſſible to 
find out any other way of obſerving an Equality in 
theſe Caſes. But if the thing can neither be di- 
vided, nor poſſeſs'd in common, then the uſe of it 
ſhall either be taken by turns **; or, if this Courſe 
too fail of Succeſs, and if, likewiſe, one of the 
Contenders cannot give the others an Equivalent to 
ſecure to himſelf the whole Enjoyment of the thing 
deſired, then one ſhall carry it from the reſt, by 
the fair Deciſion of a Lot; which is the moſt proper 
Remedy that can be applied to all Differences of this 
kind, inaſmuch as it takes away the Notion of Con- 
tempt, by ſetting all the Parties on a Level ; and 


Hi. 1. 16. d Epiſt. 47. Hence appears the intolerable Inſolence of that Say ing in Lucan. 1. v. v. 340. 


Nunguam fic cura Deorum 

Se premit, ut veſtræ morti veſiræg; ſaluti, 

Fata wacent ; procerum motus hæc cuntta ſequuntur, 
Humanum paucis vivit genus. 


d Curtius, 1.7. c. 6. In this hot 


f De Cive, c. 3. ſ. 18, &c. Leviath. Engl. p. 78. 


8 Therefore Aiſtotle ſays, Brothers are equal, except they differ in Age, E7hic. 8. c. 12. 


0 And litile Mortals for the great are born. 
This my Lord Bacon calls a Gygantean Temper of Mind, poſſeſſing thoſe great Diſturbers of the World, who ſeem to ain i 
nothing leſs than to render all Men happy or miſerable, according as they appear their Friends or Foes ; and, as it were, 5 


make all Nature bear their own —_ which is properly fighting againſt Heaven. De Augment. Scient. 1. 7. c. 2. | 
ontention between the two Parties of Horſe and Foot, for the Hgnour of carrying their 


Prince, Alexander finding it would be difficult for him to make the Choice, and that he could not ſatisfy one Order without dF 
guſting the other, commanded they ſhould bear his Litter by turns, 


if it does not favoura Man, yet does it not. 
leaſt diſgrace him.. Hobbes Nas divided Ly 9 
two ſorts, arbitrary and natural. The forme; 1 
ſuch as the Competitors agree upon, engagi : 7 
ſtand to the Event, whilſt they cannot, by * 1 
govern or foreſee it; and, therefore, this kin _- 
Lot, with regard to Men, depends entirely on : = 
Chance and Fortune. Natural Lot, he ſays * 1 
ther firſt Seizure, by which a Thing, which W 
neither be enjoy'd in common, nor divided 11 7 
to him who ſhall firſt lay Hands on it with 4 def = 
to keep itz or Primegeniture, by virtue of ſuch © | = 
ternal Goods as can neither be divided nor polſki 72 Y 
in common by many Children, and are adjudg di = 
the Firſt-born. Yet, if we accurately config _ 
Things, there will appear to be no proper Ly y, nl 
what we call arbitrary. Fortis not eaſy to afj _ 
Reaſon why ſuch an Event, as a Man cannot * _ © 
cure by his own Induftry, ſhould give him a Righ _ 
which ſhould hold good againſt his Equals, uus 
this Right was affign'd or adjudg'd to this particu, b 
Event, by the arbitrary Appointment and Agree. —_ 
ment of Men, Thus a Thing, which no one hz, 
particular Right to claim, belongs * by Compact y 
the firſt Seizer; becauſe when diſſ inct Proptem 
were introduced, there ſeems to have paſgd this tact 
Agreement amongſt Men, that thoſe Things wig 
were not peculiarly aſſign'd to any Owner, and n 
could not, without a Prejudice to Mankind, be dl. 
ways left in common, ſhoukl be the Right of 14 KT 
firſt Poſſeſſor. And thus too the Right of Pringu- 
niture owes its Original to human Conſtitution x4 RR 
Compact. For, otherwiſe, why ſhould the yowgn 
Brothers, born of the fame Parents, be placed u: 
worfe Condition than the eldeſt, barely upon x. 
count of an Accident or Circumſtance, which it wy © 
not in their power to hinder ?? Now the Reaſn © 
why theſe two Claims by Promigeniture, and jj 
Seizure, are ſometimes, tho“ improperly, call'd Ly, 
is this, becauſe they cannot be foreſeen, or diredt 
by any Power of human Induftry, and becauſe i 
reflects no real Diſgrace on a Man to loſe the Prefe 
rence, for want of theſe Advantages . 

VI. This Rule of Equality is, likewiſe, tranſgreF! 
by * Pride, when a Man“ for no Reaſon, or vill. 
out ſufficient Reaſon, prefers himſelf to others, ben. 


ing 


Heaven thinks not on the vulgar Herd, 
Their Deaths to haſten, or their Lives to guard; 
Fort une diſdains to court ſo mean a Care, 

Nor leſs than Ce/ar is a Mark for her. 

The Fate of Subjects on their Lords muſt turn, 


© Proverb. XVIII. 18. 


. 

N — 1 
ah tn the. FRI * „ Mins. Mie, * 

* 


The excellent Saying of Seneca to this Purpoſe is very remarkable, Sic cum 1 vivas, quemadmodum tecum welles fe 
periorem vivere, Deal ſo with your Inferiors, as you would have your N 1 de 
1 


2 For as an antient Author (vis. Livy, 1. 34. c. 4.) ſpeaks, Quod ut a 
indignationis habet. That what is lawful for another, ſhould not be lawful for you, creates a natural Shame, or a natural 


dignation. 


3 When Things are enjoyed by turns, the Lot muſt decide who ſhall have the firſt Turn. Hobbes, c. 3. F. 17. 

4 We ſhall make it appear in its proper Place, that this is a falſe Suppoſition. See Lib. 4. c. 4. 

5 This Point is more largely diſcourſed of, Lib. 4. c. 11. $.8. & Lib. 5. c.g. F. 2. & Lib. 7. c. 7. F. 11. 

6 Pride taken in its-moſt extenſive Meaning does not always directly oppoſe the natural Equality of Men, as may app” 
s here refers only to Mens Reputation in general. For Pride in general fign 


thing elſe than a very high Opinion of a Man's ſelf. See T:tius Obſery. 179, Cc. and Thomaſtts's Inſtit. Juriſpr. Div. I. 2. ©+ 
Nel ly gotten a Right, which gives him a Preeminence above others, he Gu to value and main 
1 


from . 1. Note 1. All that our Author ſay 


7 When any one has lawful 


it, provided that he avoid all vain Oftentation, and all Contempt of his Inferiors. And, on the other 
this Caſe, to refuſe them a Preference, but pay them the Honours which they may lawfully require, as our Author lays he 
Treatiſe of the Duties of Men and Citizens, Lib. 1. c. 7. f. 5. Our Author cites at the Bottom of this Paragraph a Palſag* of 


— th 
* 


with you. Epi/t. 47. & de ira, l. 2. © 28, 


i liceat, tibi non licere, aliguid naturalis aut pudoris au 


ifies bo- 


de, Inferiors on ht not, 
in 


_- 


CH A?. II. 


3 rriage towards them, as baſe Under- 
1 * —— _ his Conſideration or Regard. 
a vaſtly diſtant this Temper is from the Virtue 
11  Generolity and true Greatnels of Mind, Des 
58 4 tes has moſt elegantly ſhewn in his Treatiſe of 

Pasa. He lays it down as a Principle, 
© That it is one of the chief Parts of Wiſdom to 
WE. now how and on what Accounts every one ought 
. to eſteem or diſeſteem himſelf; and then he 
fproves, {bat the only juſt Cauſe of eſteeming our- 
Wc. {lves, ariſes from the lawful Uſe of our Power 
cf ee Choice, and from the Command and Au- 
„ thority which we exerciſe over our Wills ; ſince 
WW. beſides the Actions which depend on that Fa- 
„ culty, there is nothing in us that can properly 
.. merit Praiſe or Diſpraiſe. Hence he concludes, the 
true Notion of Generoſity, which prompts a 
x Man to value himſelf as highly as in reaſon he 
x ought, to conſiſt in this, that he acknowledge 
« nothing to be truly his own, but this free Diſpo- 
Wc ſition of his Will; that he be ſenſible he cannot 
WE: purchaſe Blame or Commendation, otherwiſe 
chan by the ill, or the good Uſe of this Power; 
„ and that, at the ſame time, he feel within himſelf 
a full Purpoſe and Reſolution of uſing it well. He 
„ proceeds io obſerve, that thoſe who have ſuch a 
true Senſe of themſelves, are eaſily inclin'd to 
Wc think, that every Man judges of his own Worth 
Wc in the ſame manner, ſince there is nothing in this 
No tion, which hath any Dependence on external 
Things or Perſons. That for this Reaſon they 
ac never deſpiſe others, but are ready to excuſe their 
= < Faults, as proceeding rather from Miſtake than 
= <- Deſign. That as they think themſelves not much 
inferior to thoſe who exceed them in Wealth, 

„Honour, Beauty, Wit, or Learning, knowing 

n that theſe Advantages ought not to come into the 
Account; fo when they find themſelves poſſeſs'd 
i, {ERS «<< of the like Goods, they do not fancy they are 
te much ſuperior to thoſe who want them. Hence, 
et << be /ays, there is diſcoverable in the moſt generous 
i BIT << Spirits an honeſt Humility ; a Virtue conſiſting 
in the Reflection which we make on the Infirmity 
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of our Nature, and upon the Miſcarriages which 
it BIT << we either have formerly been guilty of, or may 
ale IRE << be hereafter, theſe being no leſs than we ſee com- 
103 RE < mitted by others; whence it comes to paſs, that 


e we prefer not ourſelves to any Perſon living, 

« wiſcly conſidering, that all Men have the ſame 
„Faculty of Free-will, and may all employ it to 
as good Uſe. He remarks farther, that thoſe 
who entertain a good Opinion of themſelves for 
any other Cauſe, are not endued with real Ge- 
neroſity, but puffed up with empty Pride, which, 
aas it is always vitious, fo it is aggravated the 
more, the more unjuſt the Cauſe is on which the 


b Iphigen. in Aul. © De Imaginibus. 


by Nature Equal. 229 


&« Self-conceit is founded. And the moſt unjuſt 
« Cauſe of Pride is the being proud without Cauſe 3 
© that is, when a Man, being conſcious to himſelf, 
d that he has no real Merit which ſhould entitle 
« him to Eſteem, imagines Glory to belong to 
e every one who pleaſes to uſurp it, and that the 
« greater ſhare a Man claims of it, the greater he 
&« really enjoys*. A Vice ſo extremely abſurd, 
< that *cis ſcarce credible w ſhould proſtitute 
« themſelves to ſuch a Baſeneſs, were there not a 
« Pack of idle Flatterers in the World, who, by 
&« their falſe Praiſes, ſwell Men of heavy Parts into 
e this moſt ſtupid Degree of Folly, which the 
« Poet calls a kind of Madneſs.” 

Nor does a Man's Advancement to Honour, of 
Power, give him any juſt Reaſon to be proud ; on 
which Point Menelaus in Euripides, thus admirably 
expoſtulates with Agamemnon : 


70% dr ih dye Aaraidus, Bec. 


You know, when with ambitious Aim you ſtrove, 

To lead the Greeks to Troy, and rule the War, 
How meek you loo d, how low you ftoopd to reach 
The meaneſt Hand ; your hoſpitable Gate, 

Free of Acceſs, let in the vulgar Tide; 

You, as in order thro the Ranks you paſt, 

With courteous Arts of popular Addreſs, 

Saluted, Man by Man, the gaping Crowd, 

And ford your Honours on unwilling Clowns : 
That low Compliance might advance your Pride, 
And in the common Market purchaſe Praiſe. 

But Maſter of your Wiſh, and voted Chief 

Of our united Force, lofty you greto 

In Manners, as in Place; your Doors were barr'd, 
Four Friends (once Friends, but now intruding Slaves) 
Drove back with Scorn; yourſelf, like ſome rich Gem, 
Deeply encasd, and veiPd from vulgar View, 

But a good Man, if Weulth or Dignity 

Exalt his State, ſhould keep his Soul unmov'd 

From Virtue's Centre, and elude the Charms 

Of feoelling Inſolence; ſhould freely ſmile 

On Friends beneath, and ſerve them with more Will, 
When his improv'd Condition gives more Power. 


Lucian has left an excellent Obſervation to the 
ſame purpoſe ; No Man, ſays he, will envy one ad- 
vanced to Eminence and Grandeur, if he ſee him bear 
his Fortune with Moderation. 

VII. A much heavier Breach of this Equality is 
it, for a Man to ſhew his Contempt of others by 
outward and open Signs, whether by Actions or 
Words, by a Look or a Laugh, or any ſuch Af- 
front; one kind of which is often expreſs'd by 
troubling another with a ridiculous or a diſagreeable 
Preſent J. Which Sin is to be reputed ſo much the 


a Pindar. Olymp. 9. T9 xgvgdt . dg ratrv aria yroreiner, To boaſt unſeaſonably is the Character of Madmen. 
4 Add. 1.5. 1.1. D. gui ſatiſdare cogantur, Matt. v. 22. 


IMF cf Euripides, ſhewing us, that if any one is arrived at a 


1.33. 
What goes before, and what follows aſter, deſerves Reading. 


vo way diminiſhes the Merit of tho 
= which are not due to him. 


_ 


|; Degree of DiſtinRion, he ought not to be proud; but, on the contr 
have the oe Affection for his Friends, by how much he ſees himſelf in a better Condition to do how Service. Iobig. in Auld 
e, alſo, recites a Paſſage out of Lucian, Tom. II. p. 14. Ed. Amſt. of Images. OU Je 


Man will envy Perſons in Authority, if they uſe their Power with Moderation. Tis the Abuſe of Power that begets Envy. 


» dv enges, Sc. No 


= | Theſe moral Reflecl ions are juſt and beautiful: but they do not properly touch the Point in queſtion. Let a Ma 

= | himſelf as much as he will, either without Cauſe, or beyond his real Pit - Bro while he re 5 from others Loos 

of this high Idea of himſelf, we cannot affirm, that he offends againſt the natural Equality of Mankind: It is, indeed, an Error 

or Vice of his Mind, which may, if not corrected, lead him to the Violation of 

Signs he may ſhew of his Pride, he er nobody occaſion to complain. He injures himſelf more than others, but his Partiality 
e who are more worthy than he, nor will it ever procure him thoſe Honours and Advantages, 


e Precept we ſpeak of. Whatever external 


This Vice is not only ridiculous in itſelf, and with relation to him who is guilty of it, being ſo fooliſh as to value himſelf 


Without any Ground, but is very injurious to others; ſince he muſt, at leaſt, imagine, that the reſt | 
n and Fools, as to pay their Reſpects to Perſons of no manner of Merit. 3 r Mankind ave ſuch Sow 
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230 
more heinous, as it gives the higheſt Provocation 
imaginable, and inflames the Sufferer with the 
greateſt Violence of Anger and Revenge. For we 
find many Perſons who will expoſe their own Life 
to preſent Danger, and much more break the Peace 
with others, rather than put up ſuch a grating In- 
dignity: Inaſmuch as every Act of this Nature is a 
Wound to a Man's Glory or Reputation, of which 
Goods we are more proud, and more tenderly ſenſi- 
ble, than of any Thing elſe we poſſeſs; and, in the 
ſafe and flouriſhing State of which, almoſt the whole 
Pleaſure of our Mind conſiſts *. 

VIII. From what has been offer'd on this Head, 
it is eaſy to diſcover the Abſurdity of that Opinion, 
derived from the antient Greeks, of ſome Mens being 
Slaves by Nature. Which, if taken in the ſame 
Crudeneſs of Senſe, as it bears in the Expreſſion, is 
directly repugnant to that natural Equality, which 
we have been endeavouring to eſtabliſh *. Thus 
much indeed is moſt evident, that ſome Men are 
endued with ſuch a Happineſs of Wit and Parts, as 
enables them not only to provide for themſelves and 
their own Affairs, but to direct and govern others. 
And that ſome again are ſo extremely ſtupid and 
heavy, as to be unfit to govern themſelves, ſo that 
they either do miſchief, or do nothing, unleſs others 
guide and compel them. And farther, that theſe 
laſt being commonly furniſh*d by Nature with ſtrong 
and hardy Bodics, are capable of bringing many no- 
table Advantages to others by their Labour and Ser- 
vice. Now when theſe have the Fortune to live in 
Subjection to a wiſe Director, they are, without 
doubt, fix'd in ſuch a State, as is moſt agreeable to 
their Genius and Capacity. If therefore thefe two 
Parties of Men voluntarily conſent to the eſtabliſh- 
ing of ſome common Government amongſt them, 
it is conſonant to Nature, that the former be in- 
veſted with the Power of Commanding, and the lat- 
ter with the Neceſſity of Obeying, by which Me- 
thod the Intereſts of both will be beſt promoted and 
ſecured, And, in this Senſe, we may without 
Danger admit of Ariſtotle's Aphoriſm, laid down in 
his firſt Book of Politicks, c. 2. To & Jorauivor Ty 
Havel weguper, Sc. which, according to- Heinſius's 
Paraphraſe runs to this purpoſe 3 Nothing is more 
ſuitable to Nature, than that thoſe who excel in Under- 
ſtanding and Prudence, and are able to judge of things 
at a diſtance, ſhould rule and controul thoſe who are 
leſs happy in theſe Advantages ; on the other hand, 
thoſe whoſe bodily Strength and Vigor enables them 10 
put the Commands of wiſer Men in Execution, are by 
Nature framed and deſigned for Subjection and Obe- 
dience. From this Conſtitution of Things the Sove- 
reign and the Slave receive equal Advantage, the Be- 
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nefits and the Conveniencies are alike on both Sides 
Let it would be the greateſt Abſurdity ima ef 
to believe, that Nature actually . inveſts the W. 
with the Sovereignty over the Weak and In 

dent, or with a Right of forcing them to ſu 


and obey againſt their Wills. For no Sove,, 


ons 
can be actually eſtabliſh'd, unleſs ſome human 5 8 
Fine _ 


or Covenant precede. Nor does a natura 
for Government preſently make a Man Goy 
over another, who is as naturally adapted for Sub. 
zection 3 nor, ſuppoſing a Thing to be Profitabl 
for another, is it therefore lawful for me 


ginable 


to fort 9 


it upon him againſt his Inclination. For all Mes 2M i 


enjoy a* natural Liberty in the ſame Meaſure 21 
Degree, which, before they ſuffer to be — A 
diminiſh'd, there muſt intervene either tie d 
Conſent, Expreſs, Tacit, or Interpretative, or * 9 
Fact of theirs, by which others may obtain a Rig 22 


of abridging them of their Liberty by Force, inc; 
they will not part with it by a voluntary Submiſſo 
Twas therefore well urged by Quintilian; D. 
claimer ©: What hath Nature produced amongſ a 
ber Works, which ſhe hath not ſet in a State of Fre. 
dom ? 1 forbear io ſpeak of Slaves, whom the hr 


Chance of War hath deliver'd up as a Prey to the Cu. | 


querors, though they were born by the ſame Law, 5 
the ſame Neceſſity, by the ſame Accidents contributin 


to their Original. They draw Breath out of the [any % 9 


free and common Air; and *twas not the Dercrer « 
Nature which gave them Maſters, but the Unkind:; 
of Fortune. Tis a Maxim of Ulpian, that all My 


a natural Right are born free s; which Free:q_ WY 
Grotius interprets, ** To be ſuch as is only a Py. RY 
lion of Servitude, not a Contradiction to it; th; 


*© is, It provides that a Man ſhall not be by Nat 
** a Slave; but it gives him no Right that he (ul 
© not become a Slave afterwards; for no Mani 
* in ſuch a Senſe free, as that it ſhall be impoſith 
for him to loſe his Liberty.” The ſame Tru 
may be thus explain'd in other Words; ſince N. 
ture hath produc'd all Men equal, and ſince Sei. 
tude cannot be conceiv'd without Inequality, n 
Servitude neceſſarily brings in a Diſtinction of Sure 
rior and Inferior ; whereas in the Notion of L 
berty, it is not requiſite that we ſhould have an l. 
ferior; but *ris ſufficient that we are ſubject toro 
Superior) it follows that all Men naturally, and a- 

:cedently to any human Deed, are conceiv'd to k 
free. But natural Ability, or the Poſſeſſion of (ut 
Qualities, as are requiſite for any State, do ni 
immediately ſet a Man in that State. Every cn 
who hath Capacity enough to rule a People, or i» 
command an Army, 1s not without more ado 4 
King or a General, Nor can ſuch an accompliſi9 


And therefore $:rabo, 1. 1. ſpeaking of thoſe who adviſed Alexander to treat all Greciant as Friends, and all Barbarians 
Enemies, wiſely obſerves, that the Diſtinction ought rather to have been founded in the Goodneſs or Badneſs of the Perſon, 
many Grecians being wicked and cruel, many Barbarians virtuous and obliging. 

d Apulcius in Phileſoph. delivers the ſame 2 4 It is moſt agreeable, ſays he, that a Man who is neither by Nature 1 


Induſtry prepared for a 1 * way of living, 
upon account of his own 
ommanding. 


« Declam. 13. 


ould not govern, but be govern'd ; ſhould be a Servant, not a Maſter ; ſhould, 
eakneſs and Incapacity, be under the Controul of others ; ſhould ſuſtain the Part of Obeying, not d 


0 Utpote cum jure naturali omnes liberi naſcerentur, Oc. Digeſt. I. 1. De Juſtitia & Fart. 


1 


There is a Paſſage in Mr. De la Bruyere's Characters in the Chapter, Of Man, worthy of our reading, becauſe it conim 
and illuſtrates the Notion of our Author. Tis this: V who take away our Goods by Force or Injuſtice, and rob us of * 


Honour by Calumny, ſhew their Hatred to us ſufficiently ; 


are we incapable of Regard for them, ſo as one Day to reſtore them our Friend 


ut this does not _ prove that they have no eſteem for us. Net 


ip. On the contrary, Raillery is an [njur), 


which leaſt of all meets with Pardon ; it is the 7. of Contempt, and ſuch an one as is eaſilieſt underſtood 3 it attac“! 
I 


Man in his laſt Entrenchments, 7. e. the Opinion of 


mſelf ; it aims to render a Man ridiculous in his own Eyes, and convin® 


him that they who uſe it has the worſt Diſpoſition to him poſſible, and ſo renders him irreconcileable. 


2 There is a Letter of Dan. Heinfius's in the various Reading of Janus Rutfius, 1. 4. c. 3. wherein he ſhews, that Ariftati & | 
not ſpeak of the natural Condition of ſuch, whom he calls Slaves b 
to reconcile the Maxims of Philoſophy with the Civil Lawyers, who ſay, that Slaevry is contrary to Nature. See the follow 


Note, and Lib. 6. c. 3. F. 2. 


ature, but of their ſervile Diſpoſition. And he endeatecs 


Mu 


ED 


% 0 Kana as a 


fed uw Wy AM „ a k ico am. 


er. II. 
= 7 tly challenge to him- 
=. Horace 8 Lollius preſen 
ede Cosa, Faces 5 tho he fully anſwer that 


ge Character, 


I animus tibt ! 
3 prudens, & ſecundis 
= 7emporibus dubiiſſue rectus. 
| Vindex avaræ fraudis, & abſtinens 
nis ad ſe cuntta pecuni.: _ Fo 
non unius anni, &c. Lib. iv. Od. ix. 


A Soul with ſage Experience fraught, 

1 Wo —.— Worth and ſtedfaſt Thought, 
Nor Frowns of adverſe Fate could grieve, 
Nor ſmiling Happineſs deceive, 

A mortal Enemy to Knaves, | | 

And Gold that makes them: Gold enſlaves 
The wicked World, but owns its Charms 

A Match too weak for Virtue's Arms; 

Not Conſul of a ſingle Year, c. 


And what Plutarch reports of Pelopidas, that he 
eld the Supreme Command longer than the Laws 
low'd of, leſt his Succeſſors, thro' Idleneſs or Miſ- 
anagement, ſhould prejudice the Affairs of the 
DWSScate, muſt be look'd on as an Inſtance, not of any 
ſtanding Right, but of an extraordinary Indulgence *. 
And here too we have an Opportunity of inter- 
WE preting that Saying of Albutius in Seneca®, which 
is commonly cited on this Subject. By Nature a 
ani neither Bond nor Free: *twas Fortune that 
cr wards introduc'd theſe Names : That is, ſo long 
as all Men were equal, they could not be diſtin- 
auiſh'd in our Mind by ſuch a State as is oppoſite to 
WE cheir natural State of Equality. But, afterwards, 
= when thoſe who loſt or quitted that natural State, 

got the Appellation of Bondmen, in like manner, 
thoſe who retain'd it did now entirely engroſs the 
RF Title of Free. The Thing may be explain'd by 

chis familiar Inſtance in a like Caſe ; ſo long as there 


** 8 
5 
wt 

TY 


„are no military Men in a State, the Subjects all 
1 keep the ſame common Name and Condition; but 
ven part of the Subjects are lifted into armed 
1 Troops, the Diſtinction of the Soldiery and the 
. Country immediately ariſes. And, according to this 
Explication, may we admit of that Notion, which 
n. Aiſtolle © cites and rejects, that Bondage and Free- 
e dem ocve their Original to Law. For were not Ser- 
3 vitude introduced by human Compacts and Conſti- 
„ utions, ſuch a Difference would be unintelligible, 


all Men being placed by Nature in the ſame equal 
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Free, Men who are Slaves, Men who being at firſt 
Slaves have obtained their Freedom. Or it may be 
enough to juſtify that Saying, which Ariſtotle diſ- 
likes, to give it this Senſe, the Rights of Liberty and 
Servitude, as they are confided in Men living under 
ſettled Governments, are defined by Civil Laws. 
Many other Conſiderations there are of ſufficient 
Strength, to overthrow that vain and groſs Opinion 
of Slaves by Nature, For there is ſcarce any Man 


ſo dull and ſtupid, but he fancies it will be more 


roper and convenient for him to live according to 
bi own Inclinations, than to ſubmit himſelf to the 
Command, and to the Pleaſure of another; This 
natural Deſire appears more evidently in whole Na- 
tions, none of which are ever ſo low-ſpirited, as to 


prefer a Foreign Governor to a Prince pf their o ] 


Country and Race. Laſtly, ſince Nure does not 
actually conſtitute any Superiority or Government, 
and ſince thoſe natural Slaves, whom Ariſtotle ſpeaks 
ſo much of, are commonly Men of ſtrong Hands 
and able Bodies, there would be a hard Scuffle be- 
twixt them and their wiſer Neighbours for the Ma- 
ſtery; in which Contention the latter Party, with 
all their Sagacity, could not promiſe themſelves any 
infallible Succeſs. Ariſtotle's Argument borrow'd 
from the Poets, deſerves, likewiſe, to be thrown 
out as moſt arrogant and unreaſonable. Therefore, 
ſays he ©, the Poets tell us, lis juſt * the Greeks ſhould 
rule the Barbarians ; as if to be a Barbarian, and 10 
be a Slave, were naturally the ſame Thing *, For, ac- 
cording to this Doct ine, if we had a mind to de- 
ſtroy any Nation differing from us in Cuſtoms and 
Manners, it were only to brand them with the re- 
proachful Name of Barbarians, and then to invade 
them without farther Colour or Excuſe. It is ma- 
nifeſt, that this abſurd Notion of the Grecians atoſe 
chiefly from hence, that they were wholly inclin'd to 
a Democratical Government : Whereas their mighty 
Neighbours the Perſiaus were conſtant Maintainers 
of a Monarchy, whom for this, and other Reaſons, 
they mortally hated beyond all Bounds of Juſtice or 
Humanity. On this account 1/ocrates s calls the Per- 
ſians #vo@ maeubes, Enemies by Nature to the Greeks, 
and ſaye, that in the general Councils or Aſſem- 
blies, before any Buſineſs was tranſacted, a ſo- 
* lemn Curſe was denounced againſt thole who 
* ſhould deſire Peace or Friendſhip with the Per- 
ſians; and that at the great Feaſt of the Myſte- 
© ries, the publick Heralds forbad all of that Na- 
tion, as Murderers, to be preſent at the holy Ce- 
*© remony.” 

As for Ariſtollès whole Diſcourſe on this Subject, 
we ſhall put a more reſpectful, and a more favou- 
rable Conſtruction on his Words, if we ſay that by 
making two kinds of Servitude, natural and legal, 


bd III. Controver/. 21. I. t. e. 3. 


f Euripid. Ipbig. in Aulid. ver. 1400. Bat ale d "E.nves, &c. 


Wiſe Nature made the Law ; twas Nature form'd 
Them to obey, and us to be obey'd. 


le . 2 
7 State; as the Emperor ſpeaks in the Inſtitutions 4, 
Whereas before all Men enjoy d the ſame general Name, 
03 . . . 
10 the Law of Nations brought in three kinds of Men, 
Liberti, Servi, and Libertini; Men that are born 
13 Add. Cornel. Nep. in Epaminond. c. 7. & Liv. l. 26. c. 2. 
ons, * T3: Men © 2: Polls. 1. e. 3. 
"Tis fit Barbarians own the Grecian Sway, 
nat And not that Greece ſhould ſerve a barbarous Lord. 
pul, & Panegyr. & Panathenaic. 
| * This Notion 
: il We Liberty of a Democracy, whereas the Per 


Greeks, We may, alſo, obſerve, that the Greeks, in their 


all other Barbarians as we would do Murderers, Panegyr. 

13 ſays, mot or natural Liber 
r1tans ; and, in a word, by all Nations, who profeſs'd an 

ö that the Aiatics and Africans, a lazy and * A People, be 

Ariftotle altogether for thoſe 

Other. See the Places cited 


proceeded partly (as our Author obſerves) from hence, that the Greeks were 


1 
| 'erfians were devoted to Monarchy ; partly from the __ and inhuman Hatred which 
the Greeks had to the Perfians. Hence it is that Ifecrates ſays in his Panathen. that the Perſians are by Nature Enemies to the 


is Time, who made a very little Difference between them and Beaſts. See F. 1. 
falſe 1 which he had about the manner how thoſe Nations ou 
47. and N. 6, 7. Pave ga. in my Preface out of Plutarch, Strabs, and Ariſtotle himſelf, 


* "Ul 


ublick Aſſembli ff 
Anathema or Curſe againſt all thoſe Citizens who ſhould ſee ER: I Ry ont eee lee 


to make Peace, or h ip wi j ; 
it the Celebration of their Myſteries, the E umolpides and publick Heralds — r 


ed from that Ceremony, in hatred to the Perſians, 


8 In fine, the illuſtrious Agernoon Sidney, (in his excellent Diſcourſe on 
ty of Man is a Principle receiv'd by the Greeks, Romans, Spaniards, French, Germans, 


Generoſity, long before the Nativity of our Saviour; inſomuch, 


ſe th 1 
able to govern themſelves, deſerved the Name of Slaves by — 1 r 


Name given them by Ariſtotle, and the Philoſophers of 

in the Notes. evertheleſs, *tis hard to excuſe 
ght to reſpect and treat one an- 
Notes 6, 7. Page 21. N. 8, 9. Page 


he 


onately in Love with the 
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he means the former to be when a Man of more 
Strength than Wit, ſerves another, whoſe Parts and 
Genius diſpoſe him for Command; in which Caſe 
both enjoy a Condition moſt agreeable to their Na- 
ture and their Neceſſities. And that the legal Ser- 
vitude which he ſpeak of, is when a Perſon of g 

Endowments and Abilities of Mind, is, thro? the 
Meanneſs of his Birth, or the Hardneſs of his For- 
tune, compell'd either by his own Fear, or by pub- 
lick Conſtitutions, to ſerve a Maſter inferior to him- 
ſelf in thoſe Accompliſhments of Mind; and when- 
ever this happens, tis ſcarce poſſible but that the 
Vaſſal ſhould hate his Lord; whereas, on the other 
hand, theſe Relations produce a firm Love and a 
kind of Friendſhip, when each Party bears that 
Character which is moſt ſuitable to his Diſpoſition, 
and to his Power. But till this muſt be fix'd as a 


moſt undoubted Principle, that the bare Force of 


ſuch a natural Aptitude does neither give the one a 
Right of impoſing a Condition of Servitude, nor 
oblige the other to receive it. 


IX. It will be proper to add ſomewhat in ſhort, 
concerning the other kind of Equality, which differs 
from the former, in that it is rather a Conſequent, 
than an Ingredient of the State of Nature; we may 
call it an Equality of Power, or of Liberty, by which 
all Men are reckon'd naturally equal in this reſpect, 
that antecedently to any Deed or Compact amongſt 
them, no one hath Power over another, but each is 
Maſter of his own Actions and Abilities. This 
Equality is taken away, when Men enter into a Ci- 
vil State, where, whilſt one or more are inveſted 
with the Power of Commanding, and all the reſt 
enjoin'd the Duty of Obeying, there ariſes the 
greateſt Inequality imaginable between the Sovereign 
and the Subject. But ſince there ſtil] appears ſome 
Inequality, even between the Fellow. Subjects, not 
only with regard to Honour and Eſteem *, bur, 
likewiſe, as to the Power which one obtain'd over 
another; we may obſerve that Part of this Inequa- 
lity proceeds from the State of Fathers of Families; 
who being the chief Rulers before the Inſtitution of 
publick Governments, brought into ſuch Govern- 


a Of which ſee Book VIII. Chap. 4. 
Compare Luc. Anti/t. Conſtans, De Jure Ecclefiaſt. tit. 3. 


d See the firſt Chapter of the Author's Introduction to the Hiſtory of Eur 


ments the Power which they before held over l. 
Wives, their Children, and their Servantsb 1! = 
that this Inequality being more antient than the e 
rection of Civil States, can by no means owe . x 
riginal to them; nor do they give this Powers.” 1 
Fathers of Families, but leave it in their Hay fy 
they found it; though, in ſome Places, it is thoug 

convenient very much to abridge, and to reſt s 
If any further Inequality, as to Power, be BY 1 
verable amongſt Fellow- Subjects, it is p 5 
Fountain, and the Occaſion of it muſt be the il 
preme Civil Authority. For thoſe whom we 6, 1 
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poſe to have paſs d into a publick Stare, did . * 
their Entrance on it, make over to their © 85 A 
Sovereign, ſo much of the Power which they bel 3 

oſſeſs d, as was neceffary to ſupport this new co Þ 

itution. And, therefore, in caſe any Perſon ju 9 
before this Change transferr' d to another, any Rg 3 
over himſelf, that Right would either ceaſe, 1 . = 
extinct in the preſent Regulation, or it muſt {i _ 
mit to the Pleaſure and Diſpoſal of the ſuperior 4, a 3 
thority, But after a Man hath once join'd tin; 
as a Member to any Civil Community, he canno,y ® 3 
any Account, give another ſuch Power over Rimte | 1 
as ſhall hold valid againſt the Right acquired iy , uu 
chief Ruler; fince this would be to admit two nk. © 4 
pendent Maſters, whom *tis impoſſible to ſerve bil 1 
at once. Whatever Inequality, therefore, 2 £ Ge 
Fellow · Subjects commences, after the Settlements © 15 
the Civil State, muſt take its Rite, either fon! 
publick Adminiſtration; on account of wich: 
Sovereign conveys by Delegacy, to ſome f * *s 
Subjects, a Command over others; or from ſon i Thy 
certain Privilege granted by the ſame ſupreme - 7 


verning Power. But diſparity of Riches doe m | 
of itſelf cauſe any[Equality amongſt Fellows 
jects; only, as great Wealth affords Men matter « 7 
actual Hurt or Benefit to others, on which Score tk 

poorer ſort are wont to ſeek the Favour of theris, 
by the moſt ſubmiſſive Methods of Addreſs, either 
obtain Advantage, or to ſecure themſelves from | 
Jury ©. But there is nothing in this Civil Inequalityuy 
ways repugnant to thoſe Precepts, which we hr: 
before deduced from a natural Equality *, | 
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people are obliged the more to ref] 


e, in re . [ 
People violate the Maxims of Civil Right wit 


one another as Equals, 
conſequently, in a perfect Equality of Right one towards another; whereas if we come to Particulars, there are divers civil 

ualities, which ſet Bounds to our natural Liberty and Equality. Nevertheleſs, we may obſerve ſome Inequality among f 

to their Reputation, either ſimple, or with diſtinction. Simple Reputation is leſſened, or entirely loſt, when 

a wilful Deſign, and thereby render themſelves worthy to be treated as the In 

mies of Mankind. For a People that deals in ſuch a manner muſt be looked upon only 2s a Body of Thieves and Pirates. * 

Lib. 8. c. 4. 5. 5. As to our Reputation with diſtinction, ſee what is ſaid in the ſame place at 5. 15, Oc. 8 
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becauſe they are always in an Eſtate of natural Liber, at ; 
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7 5 4 Every Man ought to promote the Intereſts of others. 
—_ hat either indefinitely, 
.. 0r defnitely by common Humanity. 

AA ſer Sort of Example, viz. 
. 0 lowing & Way through another*s Land, 
.. id for Carriage of Goods. | 
=. //bcther Toll may be required for ſuch a Paj- 

age. 

111. + b touching upon a ſtrange Shore. 
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Of the mutual Duties of H. unianity: 
| CHAP. III. 
of the common Duties of HuMANITY. 
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The ConTENTs of every Paragraph of the third Chapter. 


x. Of allowing a Settlement to Foreigners, 

x1. Of granting a Market. 

x11. Whether a Man be 
Goods. 

xX111. Of permitting Marriages. 

xiv. Whether any fingle Perſon may 
is common to all, 

xV. Of Beneficence. 

xVI. Of a grateful, | 

xviI. And ungrateful Mind. 


bound to buy a Stranger's 


ze denied what 


. Of entertaining Strangers. 

T is but a poor Thing not to have hurt ano- 
I ther, or not to have robb'd him of his juſt 
Eſteem * : This negative Kindneſs to a Man 
il barely hinder him from having any fair Rea- 
n to hate, but can give him little Encourage- 
Wncnt to love us. To knit Mens Minds more 
rongly together, it is neceſſary to add to this For- 
earance of mutual Evil, the real Practice of mu- 
al Good. The Debt, which I owe upon Account 
f my being a ſociable Creature, I have not yet 
Wiſcharged, whilſt I have not eſtranged a Man's 
Affection from me by any miſchievous or diſtaſte- 
ul Deed ; but I ought farther to promote his ac- 
Wal Profit and Benefit, that I may ſhew it is a 
$PÞPlcaſure to me to ſee others Partners of my Na- 
ore, and Sharers with me in the Goods which we 
oſſeſs. The near Relation, which Men naturally 
ear to one another, is loſt, unleſs it be cheriſh'd 
ad kept up by a conſtant Commerce of kind Of- 
ces betwixt them. It was a noble Saying of Pla- 
Wo ©. ag v% RUTH mover EYED, GAAG. 
. oe, i ehe may To po T1 1 TaATERS MEEACETEL, 
Mo 1s 7: of yernoavTes, To 3 of AoiTol SA. 
Which Paſſage Tully has thus borrowed and en- 
arged upon in his Offices : Non nobis ſolum nati ſu- 
im: ;, &c. We are not born for ourſelves alone; our 
Country, our Parents, and cur Friends have all a 
She and an Intereſt in our Being. *Tis a Maxim 
ib the Stoicks, that as the Earth and all the Pro- 
7715 of it were created for the Uſe of Men, ſo Men 
bemſelves were, for the Sake of Men, brought into 
we /crld, that they might aſſiſt and benefit each 
iber. Iu this we ought to follow the Guidance of 
Valure, to bring common Goods together, and freely 
Way lbem in common, and by an Intercourſe of giving 
and receiving kind Offices, by Art, Induſtry, and by all 

eur Facullies, to cement the Society of Mankind *, 


W * 4 2 4 
»..* 4 1 
* hs 4 * 


t WG 


= 0 


hom you ought to benefit ? 


© Epitt. q. ad Archyt. 
able) of the whole World 
ot for an innumerable Society, 


W-Ethiop, ii 


Into a huma 


for their Parents, their Wives, 


at whatever partakes of Reaſon, is 

0 Jim I. 1. ſ. 3. Men are born for the Sake of each other. 
body. Nature produced us under a mutual Relation, fro 
Vith a Love one for another 


Jam a Man, and I efteem nothing a 8 


ron. Human Society is built like an Arch of Stones, 
Part hiaders the Fall of che other. 


which is 
Add. Bacon's Eff. 13. 


Now if the Law of Nature engages us to con- 
cern ourſelves with ſo much Earneſtneſs for the 
Good of our Fellow-creatures, it muſt on the con- 
trary condemn it, as a Thing vile and unworthy 
of a Man, to rejoyce in the Afflictions and Cala- 
mities of others, eſpecially of innocent Perſons 
or, on the other Side, to grieve and repine at the 
Proſperity of his Neighbours. | 

II. Now we may promote the Good of other 
Men, either indefinitely, or definitely, and this either 
To as to part with ſomewhat of our own, or not. 
A Man indefinitely advances the common Benefit, 
when he ſo poliſhes and prepares his Mind or his 
Body, as to render them ufeful to the. Publick ; 
r by Sagacity of Parts and Judgment, 

e diſcovers ſuch Inventions, as may ſerve the Ne- 
ceſſities or the Conveniencies of human Life. Co- 
lumella © obſerves with great Wiſdom, That it 
„ would be a Thing of the higheſt Value and 
Advantage in the World, if every one were 
& ſenſible of his own Ignorance, and always de- 
* firous to learn what he knew himſelf at preſent 
to be defective in. | 

Hence it appears, that thoſe Perſons are guilty 
of a Sin againſt Nature's Law, who neglect to ex- 
erciſe themſelves in ſome honeſt Art or Employ- 
ment, by living unprofitable to themſelves, and 
troubleſome to others, uſe their Soul only for Salt, 
to keep their Body from ſtinking. 


Numerus tantum, & fruges conſumere nati ; 
born only to increaſe the Number of Mankind, and 
to help to rid, and devour, the ſuperfluous Fruits of 
Nature. For the Rooting ſuch uſeleſs Animals 
out of their State, the Egyptians had a Decree, 
obliging all Men to give in their Names to the Ma- 
giſtrates, and withal to intimate by what Calling 
or Profeſſion every one got his Livelihood. He that 


© Ou-ntulum ef ei non nocere, cui debeas prodefſc ? Seneca. Epiſt. p.95. d 9 ut ſupra. What a poor Thing is it not to hurt him 
4 Off. i. 7 
Waprecable to Nature, for a Man to undertake all Sorts of Labour and Trouble, for the Service and Conſervation 


It is more 
(if it were poſ- 


iii. 5. Magis eft ſecundum naturam, &c. 


, than to live in Solitude, not only free from Cares, but in the Midſt of the greateſt Pleaſures. Add. 
Li In/iir. 1.6. c. 10, 11. Phil. Jud. Quod Deus eſt immutab. Thoſe Wretches are worthy of the utmoſt Deteſtation, who re- 
ard only their private Intereſt, and negle& the common Good of Mankind; as if they were born for themſelves alone, and 


their Children, and, in general, for all the World. Heliodorus 


6. acquaints us, that it was one of the Maxims amongſt the Gymnoſophiſts, never to neglect a Soul, when once entred 
nan Body, ſhould it fall into Danger or Diſtreſs. Liban. Declam. 19. When I do but ſpeak the Word Man, I imply 
Mercy, Courteſy, and Kindneſs. Add. Philoft. de Vit. Apol. I. 5. c. 1. Marc. Anton. 1. 3. ſ. 4. 


The good Perſon conſiders, 


of Kin unto him ; and that to care for all Men generally is agreeable to the Nature of a Man. 

Add. id. I. 4. .. 4. Seneca Epiſt. 95, We are all Members of a great 
m the ſame Principles, and for the ſame Defigns. This inſpired us 
* a She taught us the Leſſons of Equity and Juſtice; it is upon Account of her Conſtitutions, that 
We < ovght to eſteem it a greater Unhappineſs to do Hurt than to receive it. It is by her Orders that our Hands move fo readil 
the Aliftance of our injured Neighbour, Let that good old Verſe be ever 


in your Mind and in your Mouth : 4 


Homo ſum, humani nihil a me alienum puts. 
tranger to me, which is of Kin to Humanity.“ 


Let ns lay our natural Powers in com- 


ſupported and upheld from Ruin, that each 
. 3. 


by this Means only 
© De re ruſtic, |. 11, 


Li brought 
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232 [240] That all Men ave tu be accounted, &c. Boon lll 


he means the former to be when a Man of more 
Strength than Wit, ſerves another, whoſe Parts and 
Genius diſpoſe him for Command; in which Cafe 
both enjoy a Condition moſt agreeable to their Na- 
ture and their Neceſſities. And that the legal Ser- 
vitude which he fpeak of, is when a Perſon of gc 
Endowments and Abilities of Mind, is, thro' the 
Meanneſs of his Birth, or the Hardneſs of his For- 
tune, compell'd either by his own Fear, or by pub- 
lick Conſtitutions, to ſerve a Maſter inferior to him- 
ſelf in thoſe Accompliſhments of Mind; and when- 
ever this happens, *tis ſcarce poſſible but that' the 
Vaſſal ſhould hate his Lord; whereas, on the other 
hand, theſe Relations produce a firm Love and a 
kind of Friendſhip, when each Party bears that 
Character which is moſt ſuitable to his Diſpoſition, 
and to his Power. But till this muſt be fix'd as a 
moſt undoubted Principle, that the bare Force of 
ſuch a natural Aptitude does neither give the one a 
Right of impoſing a Condition of Servitude, nor 
oblige the other to receive it. 


IX. It will be proper to add ſomewhat in ſhort, 
concerning the other kind of Equality, which differs 
from the former, in that it is rather a Conſequent, 
than an Ingredient of the State of Nature; we may 
call it an Equality of Power, or of Liberty, by which 
all Men are reckon'd naturally equal in this reſpect, 
that antecedently to any Deed or Compact amongſt 
them, no one hath Power over another, but each is 
Maſter of his own Actions and Abilities. This 
Equality is taken away, when Men enter into a Ci- 
vil State, where, whilſt one or more are inveſted 
with the Power of Commanding, and all the reſt 
enjoin'd the Duty of Obeying, there ariſes the 
greateſt Inequality imaginable between the Sovereign 
and the Subject. But ſince there ſtill appears ſome 
er even between the Fellow-Subjefts, not 
only with regard to Honour and Eſteem *, but, 
likewiſe, as to the Power which one obtain'd over 
another z we may obſerve that Part of this Inequa- 
lity proceeds from the State of Fathers of Families; 
who being the chief Rulers before the Inſtitution of 
publick Governments, brought into ſuch Govern- 


a Of which ſee Book VIII. Chap. 4. 
Compare Luc. Anti/t. Conſtans, De Jure Ecclefraſt. tit. 3. 


ments the Power which they before held over g. 
Wives, their Children, and their Servants» 


that this Inequality being more antient than FD. Wl 


rection of Civil States, can by no means owe % 
riginal to them; nor do they give this Power 0. 


Fathers of Families, but leave it in their tas * 


they found it ; though, in ſome Places, it i: 


convenient very much to abridge, and to reftrain _ = 
i = c- "8 


If any further Inequality, as to Power, be diſc, 


verable amongſt Fellow-Subjects, it is Plain the 5 = : 
Fountain, and the Occaſion of it muſt be the {, - = 


preme Civil Authority. For thoſe whom 


b 7 & we . ll 
poſe to have paſs d into a publick Stare, 405 1 


their Entrance on it, make over to their co 


Sovereign, ſo much of the Power which they be, 
oſſeſv'd, as was neeeffary to ſupport this new (, al 
itution. And, therefore, in caſe any Perſon wy 

before this Change transferr'd to another, any Riph = 


over himſelf, that Right would either ceaſe, oY | 5 


extinct in the preſent Regulation, or it muſt (4, 
mit to the Pleaſure and Diſpoſal of the ſuperior 4. 


thority. But after a Man hath once join'd bind AN 


as a Member to any Civil Community, he canno a 
any Account, give another ſuch Power over him 


as ſhall hold valid againſt the Right acquired bin Ml A 
chief Ruler; ſince this would be to admit als fry = 
pendent Maſters, whom *tis impoſſible to ſerveb RY 


at once. Whatever Inequality, therefore, a 


Fellow-Subje&ts commences, . after the Settlement a 1 


the Civil State, muſt take its Riſe, either from the 


publick Adminiſtration; on account of which t+ 
Sovereign conveys by Delegacy, to ſome of + MY 
Subjects, a Command over others; or from m 
certain Privilege granted by the ſame ſupreme . 

ut diſparity of Riches doe m 


7 Power. 
of itfelf cauſe an Equality amongſt Fellou- S 
jects; only, as great Wealth 

actual Hurt or Benefit to others, on which Score th 


poorer ſort are wont to ſeek the Favour of the fa 


by the moſt ſubmiſſive Methods of Addreſs, eiter 
obtain Advantage, or to ſecure themſelves from lt 
Jury ©, But there is nothing in this Civil Inequalityuy 
ways repugnant to thoſe Precepts, which we har: 
before deduced from a natural Equality“. 


d See the firſt Chapter of the Author's Introduction to the Hiſtory of Eur. 


4 — 4 % 4 . —— 


1 People are obliged the more to reſpect one another as Equals, becauſe they are always in an Eſtate of natural Liberty, a 


conſequently, in a perfe& Equality of Right one towards another ; whereas 


we come to Particulars, there are divers civil l 


ualities, which ſet Bounds to our natural Liberty and Equality. Nevertheleſs, we may obſerve ſome inqq_aly among fer 


pie. in re to their Reputation, either ſimple, or with diſtinction. Simple Reputation is leſſened, or entirely 


oft, when 1 


eople violate the Maxims of Civil Right with a wilful Deſign, and thereby render themſelves worthy to be treated as the I 
mies of Mankind. For a People that deals in ſuch a manner muſt be looked upon only as a Body of Thieves and Pirates. Wy 
Lib. 8. c. 4. 5. 5. As to our Reputation with diſtinction, ſee what is ſaid in the ſame place at F. 15, Cc. 
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| Every Man ought to promote the Intereſts of others. 

. bat either indefinitely, 

.. Or definitely by common Humanity. 

. er Sort of Example, viz. | 

O allowing « Way through another*s Land, 

1. And for Carriage of Goods. | 

11. Whether Toll may be required for ſuch a Paſ- 
age. 

111. 9 — touching upon a ſtrange Shore. 


Of the mutual Duties of H anianity: 
| CHA P. III. 
Of the common Duties of HuUmMaANITY. 


2% 1 x. Of entertaining Strangers. 

SS. WT is but a poor Thing not to have hurt ano- 
2m I ther, or not to have robb'd him of his juſt 
_—_ 1 Eſteem * : This negative Kindneſs to a Man 
ui barely hinder him from having any fair Rea- 
on to hate, but can give him little Encourage- 
ent to love us. To knit Mens Minds more 
WMrongly together, it is neceſſary to add to this For- 
Whcarance of mutual Evil, the real Practice of mu- 
al Good. The Debt, which I owe upon Account 
f my being a ſociable Creature, I have not yet 
iſcharged, whilſt I have not eſtranged a Man's 
( ctection from me by any miſchievous or diſtaſte- 
Fu! Decd ; but I ought farther to promote his ac- 
St Profit and Benefit, that I may ſhew it is a 
Plcaſure to me to ſee others Partners of my Na- 
ore, and Sharers with me in the Goods which we 
poſſes. The near Relation, which Men naturally 
bear to one another, is loſt, unleſs it be cheriſh'd 
ad kept up by a conſtant Commerce of kind Of- 
ces betwixt them *. It was a noble Saying of Pla- 
to ©. Nos iu y 1 & udyoy ytyorer, . 
ns £160 6005 Iay To py Tt 1 TATERS MEEACETAL, 
3 4. 7 0 YEYINGavTes, To 3 ot AorTol oA. 
EW hich Paſſage Tully has thus borrowed and en- 
irged upon in his Offices : Non nobis ſolum nati ſu- 
„, &c. We are not born for ourſelves alone; our 
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The ConTENTSs of every Paragraph of the third Chapter. 


x. Of allowing a Settlement to Foreigners, 

x1. Of granting a Market. 

x11. Whether a Man be 
Goods. 

x111. Of permitting Marriages. a 

x1v. Whether any fingle Perſon may be denied what 
is common to all. 

xv. Of Beneficence. 

xV1. Of a grateful, 

xviI. And ungrateful Mind. 


bound to buy a Stranger's 


Now if the Law of Nature engages us to con- 
cern ourſelves with ſo much Earneſtneſs for the 
Good of our Fellow-creatures, it muſt on the con- 
trary condemn it, as a Thing vile and unworthy 
of a Man, to rejoyce in the Afflictions and Cala- 
mities of others, eſpecially of innocent Perſons z 
or, on the other Side, to grieve and repine at the 
Proſperity of his Neighbours 

IT. Now we may promote the Good of other 
Men, either indefinitely, or definitely, and this either 
To as to part with ſomewhat of our own, or not. 
A Man indefinitely advances the common Benefit, 
when he ſo poliſhes and prepares his Mind or his 
Body, as to render them ufeful to the Publick ; 
3 by Sagacity of Parts and Judgment, 

e diſcovers ſuch Inventions, as may ſerve the Ne- 
ceſſities or the Conveniencies of human Life. Co- 
lumella © obſerves with great Wiſdom, That it 
* would be a Thing of the higheſt Value and 
«© Advantage in the World, if every one were 
“ ſenſible of his own Ignorance, and always de- 
e firous to learn what he knew himſelf at preſent 
to be defective in. wo 

Hence it appears, that thoſe Perſons are guilty 
of a Sin againſt Nature's Law, who neglect to ex- 
erciſe themſelves in ſome honeſt Art or Employ- 
ment, by living unprofitable to themſelves, and 
troubleſome to others, uſe their Soul only for Salt, 


—— Numerus tantum, & fruges conſumere nati ; 
born only to increaſe the Number of Mankind, and 
to help to rid, and devour, the ſuperfluous Fruits of 
For the Rooting ſuch uſeleſs Animals 
out of their State, the Egyptians had a Decree, 
obliging all Men to give in their Names to the Ma- 
giſtrates, and withal to intimate by what Calling 
or Profeſſion every one got his Livelihood. He that 


4 Off. i. 7. & iii. 5. Magis eft ſecundum naturam, &. It is more 


of the greateſt Pleaſures, Add. 


8 4 Country, our Parents, and our Friends have all a 
= WSh:re and an Intereſt in our Being. *Tis a Maxim bom 
" With tbe Stoicks, that as the Earth and all the Pro- to Keep their Body from ſtinking. 
11 7701s of it were created for the Uſe of Men, ſo Men 
Pep enſelves were, for the Sake of Men, brought into 
e orld, that they might aſſiſt and benefit each 
* „ber. In this we ought to follow the Guidance of Nature. 
Nature, to bring common Goods together, and freely 
lay then in common, and by an Intercourſe of giving 
aud receiving kind Offices, by Art, Induſtry, and by all 
aur Faculties, to cement the Society of Mankind“. 
+ Dunntulum ef ei non mocere, cui debeas prodefſe ? Seneca. Epiſt. p.95. Þ Seneca, ut ſupra. What a poor Thing is it not to hurt him 
whom you ought to benefit ? © Epilt. 9. ad Archyt. 
= 2g:ccable to Nature, for a Man to undertake all Sorts of Labour and Trouble, for the Service and Conſervation (if it were poſ- 
ble) of the whole World, than to live in Solitude, not only free from Cares, but in the Midſt 
Lillie. 1.6. c. 10, 11. Phil. Jud. Quod Deus eſt immutab. Thoſe Wretches are worthy of the utmoſt Deteſtation, who re- 
bad only their private Intereſt, and neglect the common Good of Mankind; as if they were born for themſelves alone, and 
WRT not for an innumerable Society, for their Parents, their Wives, their Children, and, in general, for all the World. Heliodorus 
. Athiop, ii 6. acquaints us, that it was one of the Maxim: amongſt the Gymnoſophiſts, never to ne 


zam 1. 4. ſ. 3. Men are born for the Sake of each other. 


with a Love one for another 


mon. 
= | Part hinders the Fall of the other. Add. Bacon's Ef, 13. 


mto a human Body, ſhould it fall into Danger or Diſtreſs. Liban. Declam. 19. When I do but 
Mercy, Courteſy, and Kindneſs. Add. Philofl. de Vit. Apol. I. 5. c. 1. Marc. Anton. I. 3. ſ. 4. 
that whatever partakes of Reaſon, is of Kin unto him ; and that to care for all Men generally is agreeable to the Nature of a Man. 


Add. id. I. 4. ſ. 4. Seneca Epiſt. g5. 
Body. Nature produced us under a mutual Relation, from the BOS Princi les, Por ah 


le& a Soul, when once entred 
peak the Word Man, I imply 
The good Perſon conſiders, 


We are all Members of a great 
and for the ſame Defigns. This inſpired us 


She taught us the Leſſons of Equity and Juſtice ; it is upon Account of her Conſtituti 
we ought to eſteem it a greater n to do Hurt than 2 i.) 0 b readily 
to the Aſſiſtance of our injured Neighbour, Let that good old Verſe be ever in your Mind and in your Mouth: 
- l Homo ſum, humani nibil a me alienum puto. 
I am a Man, and I eſteem nothing a Stranger to me, which is of Kin to Humanity.“ 


It is by her Orders that our Hands move ſo readily 


Let os lay our natural Powers in com- 


Human Society is built like an Arch of Stones, which is by this Means only ſupported and upheld from Ruin, that each 
© De re ruſtic, I. 11. c. 1. 


Ii 


. brought 


242 


brought in a falſe Account, or practiſed an unlawful 
Way of Gain, was puniſh'd with Death *. In the 
ſame Rank we may juſtly place thoſe, who hav- 
ing a ſufficient Fortune left them by their An- 
ceſtors, think their own Induſtry would be an un- 
neceſſary Trouble, ſince they have gained ſo fair a 
Subſiſtence by the Induſtry of others; and accord- 
ingly ſacrifice their Time and Thoughts to Sottiſh- 
neſs and Sloth. Nor does Virgil without good 
Reaſon aſſign a Station in Hell, to thoſe uſeleſs 


and unmerciful Wretches, 


Qui divitiis ſoli incubuere paratis, 
Nec partem poſuere ſuis ®. 


—— Who to Lucre ſold, 

Sit brooding on unprofitable Gold ; 

And dare not give, and ev*n refuſe to lend 

To their poor Kindred, or a wanting Friend, 
Mr. Dryden. 


It was a Law amongſt the Milgſians, that he who 
had ſpent his Father's Eſtate, ſhould be denied the 
Benefit of his Father's Sepulchre *, Such an ex- 
travagant Spendthrift Manillius deſcribes : 


Ille patri, natiſq; reus, quas ceperit ipſe, 

Non legabit opes, 1 immerget in ipſo. 
Tanta fames animumg; cibi tam dira cupido 
Corripit, ut capiat ſemet, nec compleat unquam, 
Ingut epulas funus revocet, pretiumq; Sepuichri *. 


— Who minds himſelf alone, 

He wrongs his Father, and he cheats his Son : 

His Race in vain with Expectation wait, 

For in himſelf he buries his Eſtate. 

So vaſt his Gluttony, his Luſt ſo wild, 

That he devours himſelf, yet is not fill'd; 

And whilſt his Appetite proceeds to crave, 

He eats his Funeral, and he ſpends his Grave. 

Mr. Creech. 

The Apoſtle, amongſt the Reaſons obliging a 
Man to labour, ſets down this as no inconſiderable 
one, ly tn weral ora T@ peiav N 
that he may have to give to him that needeth*, And 
Horace could ask the covetous Man, 


Cur eget indignus quiſquam, te divite ? 


Why ſhould any one, undeſervedly reduced to 
Poverty, continue to want, whilſt you abound ? 
Such great Churls are like Swine, good for no- 
thing till they are dead. The old Greek Epigram 
rallies them very pleaſantly, and repreſents them 
very juſtly : 
Nala Qaot os Tarts, Y d Pnui mireclas, 
XN, d TAYTY Hu, Aro Ye. 
Ar pertyns auto ov, on yImveTai. ay 5 PAT 
KAne9v0ueis, amo voy YyiyveTai dAAGTPIE» 


„ the mutual Duties of Humanity. Bo OK [ 


The World may think you rich, PII ſay hab, 
None &er was rich, but he who ud þj; 
Uſe it, and tis your own ;, but if you h 

Till Death, you're only Steward for your Heir 


yt” 

Lo 
be 
+4 


In my Opinion we ought not to jud 
vourably of thoſe uſcleſs 1 
who, under the Pretence of Religion, 


ore . 


ly Lazineſs conſume the Fruits of oth 

neſt Labour. er Mex b 
other Things as 
him, yet has paſt 
of theſe Monaſtick Brethren they abſtain (ask 5 
from lawful Wedlock *, and fill City and Country wi 7 
numerous Swarms of Men, uſeful neither 1 


or Wi 
nor for any other Service of the and of * 5 


rophane as Paganiſm could | A 


they have purſued their Deſigns with ſo much Su, 
from thoſe Times to the preſent Age, that they lars 


groſs'd to themſelves the greateſt Part of the Lund a 
8 under Colour of communicating al Thi 


with the Poor, have almoſt reduced all others j; [0 


verty. To theſe we may add ſuch begging Sas RN: 
as 5 tell us are found amongſt — Chick. 0 05 

fight with their Heads like Rams, till you part then = 
with ſome Piece of Bounty; or ſuch as threat: , 
unleſs you gin - 3 


lay violent Hands on themſelves, 
them what their Lazineſs craves*. Valerius Mu. 
mus juſtly commends the Cuſtom of the old * 
lians, who, as he reports the Matter, < uſed to; 


„up their Gates againſt all ſuch who made , 


4 Plea of Religion a Cloak and Shelter for 1; 


„ neſs; thinking it highly worth their Care tz. TG 
„move, by all the Methods of Diſcourag:n:, 


&« ſuch a falſe and drone-like Superſtition. (3.1, 
Ch. VI. F. 7.) 7. pert = 

On the other hand, thoſe worthy Perſons lus 
been ever. celebrated with the higheſt Pra 
whoſe happy Parts and Study have invented ns 
Arts and Advantages of living; and then hat 
not kept the Benefit of them to themſelves by 
communicated them freely to all Mankind. Fu 
as Horace obſerves, 


Paulum ſepulte diſtat inertiæ 
Celata virtus, L. iv. Od. g. 


Conceal'd Virtue, or Worth, has little Aden. 
tage above the dulleſt Idleneſs. 
Virgil has wiſely placed in his Zly/an Paradiſe 


Inventas — qui vitam excoluere per artes, 
Quiq; ſui memores alios fecere merendo“. 
En. vi. 664, 
Thoſe who by Arts invented, Life improv'd, 
Or by deſerving made themſelves remember 
Sir William Templ 


Thus Antiquity advanced many * to Divine He 


nours, who had renderd human Life more com- 


2 Diodbr. Sic. I. 1. c. 77. lian. Var. Hiſt, I. 4. c. 1. mentions ſuch a Law amongſt the Sardinians. b An. vi. 610. N 


Laert. in Democrit. d Lib. 4. ver. © Ephe/. 


IV. 28. 


f I. 6. s Of whom ſee Newbof. in Leg. p. ic, 
ee Neubof. i AK 


535. ; 
h Thoſe who inſtructed and adorned Life * the Invention of Arts. He means thoſe Philoſopers that advanced any 


provement in the World. Serwins in loc. Lucret. Lib. 5. in init. 


— — 


The People of Sardis had 4 Law to the ſame Effect, as Ælian relates in his Yar. Hiſt. 1. 4. c. 1. where alſo ſee Perizn. T 
this we may add, that the Senate of the any was obliged, by Solon, to enquire how eve 
The ſame Lawgiver alſo made a Law, that. no Son ſhould 


niſh them who had no Buſineſs. 


who had not in his Youth took Care to bring him up to ſome Trade, 
2 'Theſe Verſes have no known Author, but they are found in the Anthologia. 8 
3 See alſo Eraſmus's Letter to Servatius, inſerted in his Life, which is alſo at the Beginning of his Letters. Edit. Lond: 1642. 
4 So Cicero ſpeaks, Impellimur autem natura, &c. We are vehemently inclined by Nature to endeavour the Profit of ma, 
chiefly by teaching them, and lay ing before them the Rules of Prudence, and Reaſons of Thin 4 
5 See what Diodorus Siculus alledges as the Reaſons why the Egyptians worſhipped I/ and 1fris as Gods, Lib. I. c. 13, 14 '» 


allo c. 43. 


Man got his Livelihood, ad f- 
obliged to maintain his Fa 
See the Life of Solon in Plutarch. 
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Zozimus the Hiſtorian, thus, An 


d a Cenſure juſt enough on ſons 8 
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r being the Authors of uſeful Diſco- 
Sm 0d10Us, by Tet Inſtitutions * e 
e © oa i or of wiſe and wholeſome In u 1 p 
ers the Retirement of great Men, whilſt they are 
— their Country in publick Em- 

Humility not altogether com- 


| able of ſerv ing 
| nts, is an 5 ö | 
= able And therefore it was too high a Strain 


” TIF in Similis, 
" mi * 2 — when quitting all his Honours and 
ces, and ſpending bis laſt ſeven Years in the 
; ountry, he left this Sentence for his Epitaph : 
„e bes Similis, whoſe Life was fo many Years 
3 mg, but he lived only Seven. Xiphilin. 
55 cheſs, and the like Methods, then may we 
_— note the Good of others indefinitely, and in 
—cncra! ; or NA to ſerve particular- 
fach or ſuch a Perſon; but by laying, as it were, 
or Benefits in common, and offering them to the 
= .blick Uſ *. But ſome on this Point will have 
e Curioſity to enquire, whether, ſuppoſing a 
Alan to find ſuch a famous Secret, as what they 
al the Philoſepher's Stone, the Art of changing, 
ith little Trouble, the meaneſt Materials into the 
cheſt Metals; whether I ſay, he ought to com- 
unicate ſo rich a Diſcovery ? And if any one ask 
o nice a Queſtion, we may venture to reſolve it 
r the negative, ſince were it poſſible to bring this 
rand Invention into ordinary Practice, Trade 
could be ruined, Inheritances and all k ind of Riches 


2 


could loſe the good Force and Authority which 
ey now bear in the World; and the whole Me- 
od and decent Orders of Life would be changed 
to endleſs Tumults and Confuſion 3, 
II. We may be ſaid to ſerve or benefit others, 
Vore definitely and expreſly, when we confer on par- 
ticular Perſons any thing that may be uſeful and 
A E rofitable to them. And this we may often per- 
orm, not only without our own Loſs and Preju- 
ice, but likewiſe without giving ourſelves any La- 
our or Trouble. To deny, or to grudge another 
ez Kindneſs of this caſy Nature, is juſtly cenſured as 
Wmoſt deteſtable Malice and Inhumanity. For ſuch 
Power, by which we may oblige others, and not 
ure ourſelves, unleſs it be on due Occaſion, put 
into Action and Effect, appears to be vain, and on- 
y turns to the Reproach of him that has it. Hence 
Wit is uſual to compare ſuch unreaſonable Churls to 
che . in the Fable, who refuſed that Provender 
so the Oxe's Hunger, which was ſo improper to 
tsfy his own. Therefore when we diſpenſe this 
ind of Benefits, we regard only Man in general, 
Yer the common Nature which we all enjoy. Thus 
W-ri/totle, when ſome reproved him for beſtowing 
n Alms on a vicious Perſon, wiſely anſwered, 
Ws 7 Tporo! GAA F arYpwror , I did 
ot relieve the Manners, but the Man ; or as ſome 


a Vid. Diodor. Sic. I. 1. c. 13, 14, 15, &c, 43. 


ar. 1. OJ be mutual Duties of Humanity. 


chief Miniſter to the Em- 


| ; d Drog. Laert. I. 5. 
blick Curſe was denounc'd againſt him, who ſhould refuſe to ſet a Man in the rig 
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report it, d ayFpwTy G To aN sq. 
Not the Man, but Humanity. | 

But ſuppoſing me to be unwilling to 5 4 
Thing any longer; either becauſe I am overſtock'd, 
or becauſe the Poſſeſſion of it is ſome way trouble- 
ſome, how barbarous would it look in me, not 
rather to leave it ſafe and entire, that it might 
prove ſerviceable to others, than to embezle and 
deſtroy it? The Cale indeed is otherwiſe in War, 
where we ruin what we cannot keep, leaſt the 
Enemy ſhould employ it to our Prejudice. 

In like Manner we are to allow freely to others, 
thoſe Things which they call res innoxiæ utilitatis, 
Things of innocent Profit, or of harmleſs Uſe. Let 
us hear Tully ſettling this Point: As to thoſe Things, 
ſays he, which Men ought to hold in common, ve 
may apply to many Caſes the Inſtructions which En- 
nius gives us in one Inſtance : 


Ut Homo qui erranti comiter monſtrat viam, 
Quaſi lumen de ſuo lumine accendat facit: 
Nihilominus ipſe luceat, cum illi accenderit. 


To ſet a wandring Traveller in his Way, 
Is but to light one Candle with another : 
Yet put not out your own ; let that no leſs 


Shine clear, and not be Loſer by its Bounty: 


From this one Example wwe may ſufficiently appre- 
bend, that whatſoever we can part wich to another, 
without any Damage to our ſelves, this it is our Duty 
to give, though to a Stranger. Of which Kind are 
theſe cheap and common Benefits, to afford Water 
from a River, Fire from Fire, good Councel * to a 
Man that is in Doubt or Diſtreſs. All theſe Things are 
Profitable to the Receiver, without any Loſs or Trou- 
ble to the Giver. Wherefore we ought both to uſe 
them ourſelves, and likewiſe to exhibit them to the 
common Good. But in regard, that particular Per- 
ſons have not much to give, whereas the Number of 
thoſe that want it is almoſt infinite, in exerciſing this 
Duty of common Bounty we muſt have a Reſpect to 
Ennius's wiſe Caution, NIHILOMINUS IPSI 
LUCEAT ; that is, we muſt keep enough to have 
the Means of being liberal to our own Relations and 
Dependents ©. 5 | 

Of theſe Favours then none is to be debarr'd, 
unleſs ſuch an one, as by his abominable Villany 
has rendred himſelf deteſtable to Mankind, and 
unworthy the common Privileges of his Nature. 
Thus Plutarch“ reports of thoſe falſe Accuſers, 
who took away Socrates his Life, «That the Athe- 
** nians, thinking them the vileſt Men that lived, 
* expreſs*'d ſo high a Degree of Hatred and Aver- 


fic i. 16. & 1. 3. Amongſt the Athenians a 
t Way. 4 De Invid. & Odiio. 


— . 


1 8 Here the Fench Tranſlator confirms our Author's Judgment from Cicero and Seneca : Of which the former ſays, © Nature has 


* it without farther Thought. 


2 


ha curious and diverting Thin 
/ . 


Plato ſays truly, 
1 
ee Janblich. de Vit. P;thag. c. 18. F. 85. 


that Counſel is a ſacred Thing, yer 9 ep yenun tai. In Theagen. 
ans alſo held the ſame Maxim, and obliged hots of > 6 Agr ag the "belt A TROY 29m. I. The Þ 


1i 2 


* ſelf ſtirs us up to do all the Service to Mankind which we are able; and above all, to teach Men ſo 
them in the Manner how they ought to govern themſelves,” De Nat. Deor. I. 1. e. 14. rern 
curious and profitable Knowledge would be no Pleaſure to me, if I ſhould keep it to myſelf. 
to me any Thing, be it Wiſdom itſelf, upon Condition that I muſt kee 
The Poſſeſſion of nothing is pleaſin 
. Pran. p. 164. Ed. H. Steph. as alſo Salmaſius upon Spartian in 


To which the latter adds, The moſt 
If any one would communicate 
it ſecret, and impart it to no Man, I would refuſe 
„which we muſt enjoy alone. Epi. 6. See Sophocles 


adrian. C. 9. 


the other Side, when any one labours to make himſelf a general Benefactor to Mankind, others ought i 
em lies, to encourage ſuch a noble Attempt, or, at leaſt, not hinder his Succeſs, by putti Bar in his W r l 
Men can't make any other better Acknowledgment, they ſhould not for pare ab n tus Way through Envy. And 


emory immortal, which is indeed the principal Reward of ſuch as devote t 
dthers are encouraged to imitate their Example, as our Author ſpeaks in his Duties of a Man and Citizen, I. 1. c. 8 0 

3 See the Diſcourſe of Mr. Buddeus, intitled, Whether Chymiſts may be ſuffered in a Kingdom, 
- *Tis compoſed in the Form of a T, an 


et to publiſh their Commendations, and make thei 
emſelyes to the Service of the Publick, * for which Z 


F. 26, Sc, where you'll find be- 
was printed at Hall in Saxony, A. D. 


; thags- 
Advice they could to ſuch as de rod te, 


«© ſion 
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244 Of the mutual Duties of Humanity. Book It 9 | 


& ſion to them, that they would neither lend them 
Fire, nor ſo much as anſwer them when they 
© ſpoke, nor bathe themſelves in the ſame Water 
* which they had uſed ; but would order their Ser- 
«*« vants to pour it away as polluted and defiled, till 
% 1mpatient of a State of conſtant Reproach, the 
% Wretches became their own Executioners.”* In 
the ſame City, when Mcn were condemn'd for 
ſome heinous Crimes, it was held unlawful lo let 
them light Fire, to be in their Company at an En- 
tertainment, or at any Part of Religious Wor- 


ſhip *. 

When Seneca ſays, Who will call it a Courteſy or 
Benefit, to give a Piece of broken Bread, an Alms of 
ſmall Money, not worth keeping, or the Favour of 
lighting a Fire? he does by no Means deny the 
Obligation that lies on all Men freely to diſpenſe 
their Kindneſſes; he only ſhews how impudent 
and how baſe it would be for a Man. to value him- 
ſelf on ſuch petit Bounty, and to expect a Return 
like ſome mighty Benefactor. For although theſe 
inconſiderable Offices prove ſometimes of great Va- 
lue and Conſequence to the Receiver, yet the Cheap- 
neſs of them, in reſpect of the Giver, be they never 
lo luckily timed, hinders them from being placed to 
Account *. 

IV. For the farther Illuſtration of theſe Offices 
of Humanity, Plutarch will do us good Service, 
whilſt he diſcourſes ſo admirably on thoſe old Ro- 
man Cuſtoms of leaving ſomething always upon 
the Table, and of never putting out their Lamps. 
Theſe Practices (ſays he) ſerved as Leſſons of Hu- 
manity. For neither is it lawful for us, when we 
have ſatisfied our own Hunger, to throw away the 
Reſidue of our Proviſion, nor to ſtop up, or any way 
to comeal a Spring, when we have drank enough of 
the Water ourſelves, nor to remove the Marks and 
Directions of ſailing and journeying, after they have 


ſerv'd our own Occaſions. But all theſe Things are 


to be left behind us, that they may afterwards prove 
uſeful to other Men. In like Manner, it is a very un- 
becoming Niggardlineſs to put out a Candle, when we 
bade made what Uſe of it we intended; but we ought 
to leave it, that thoſe who come after us may have 
the Benefit of its Light. Nay, were it poſſible to be 


a Vid Orat. Dinarch. contra Ariſtagit. Add. Sophocl. Oedip. Tyran. v. 244, &. Euripid. Oreft. v. 46, & 513. d Quep, 


Sympoſ. L. VII. 2. 4. 


© Idem Queſt. Rom. Or doth this Cuſtom teach us, that we ought not to loſe any of thoſe Things which we have in Plenty, 
as Fire, Water, or other Neceſſaries; but when we have ſerved our own Occaſions, to leave them for the Uſe of others! 
Mercury of all the Gods reſents it moſt, | 
It is one of Pythagoras's Aphoriſms in Diog. Laert. Not to cut down, nor to hurt, a Tree capable of earing Fruit. See N 


Theacrit. Il. 26. 


Notes upon it. 
4 Plautus Trucul. ii. 7. De fluvio qui aguam derivat fibi, 


Ovid. 4. A. iii. 1. 93. Duis vetet adpofito lumen de lumine ſumi ; 


effetted, we ought to lend others our Sight, ,,1 
Hearing; and even our Wiſdom and Courage l is: Wy . 
ploy for their Service, whilſt going to our Rep; „ 1 
for ſome Time loſe the Uſe of them ourſelve; © *' * n_ 
Prometheus, in Lucian, charged the Gag, ,, n F ; 
Envy, and Natrownels of Spirit, that they ſhow 4 
reſent ſo highly his Action of communicating E. Wl 
to Mankind: Since this could not be the Ic 10 — 4 
being made publick, nor be itſelf extinguity . = 
% by lending its Light to others. : =p 
To the ſame Head belongs be Uſe of , 
Water, for the ordinary Occaſions of Life, . 
though Rivers may be the Property of whole du 
or 1 private Perſons, yet Humanity enjoins y,,, 
allow the Privilege of drinking, or of drawing Ü 
other Uſes to any one, not actually engage| , Rn: 
Hoſtility againſt us. We think the Point is (1; 
with more Clearneſs this Way, than if we ſho Wl 
ſay with Grotius, that the River *, as a Rim 
the peculiar Right of ſuch a People, but as 2 
Water * it remains in common. For it ſeems |; 
agreeable to call the ſame Thing in different R. 
ſpects, proper and common, than to affirm that t. 
Uſe of a Thing ought, by the Laws of Hume 
to lie freely open to all, tho' the Thing itſelf my 
be really a Propriety or Peculiar 5. Now to input 
this as a Loan, which would otherwiſe be lot, 1 
will be immediately repair'd by the Springs, wa 
look moſt ridiculouſly ſordid * Thus Laimx. 
gues with the Lycian Clowns in Ovid. Meta. V. 


349- 
Quid probibetis aquas ? uſus communis aquarium , 


Nec ſolem proprium natura, nec aera fecit; 
Nec tenues undus : ad publica munera veni. 
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What Rudeneſs Water for my Uſe denies, 
Whoſe endleſs Store the common World ſupplia! 
Nor Light, nor Air did Heaven create for one; 
Nor gentle Streams: I crave a publick Boon, 


For tho? the Uſe of Water is common, yet the Pu. 
ſeſſion of them may, no doubt, be turn'd into a Pre 
priety. On this Account we find the 1/raelite: d. 
fering to pay for what Water they, or their Caf 


When we deny a Stranger what is juſt, Mr. Cra ky 


Niſi derivetur, tamen omnis ea agua abeat, it he. 
Atque cavo vaſtas in mare ſervet aquas ? 


— 


1 The Author here might have added the Example of thoſe condemned by the Romans to what they call'd Irterdi/io api 8 
igni, by which they were forbid the Uſe of Fire and Water, and by that Means were conſtrained to baniſh themſelves tron ther 


ountry. See Lib VIII. ap. XL. F. 7. Nor. 2. following. 


z For according to the Maxim of * Terence, tis by no Means the Part of an ingenious Man to expect our Acknowledgne 
without his Merit. Nor ought we to think that we lay a great Obligation upon others by ſuch a Preſent as the Lat! Tl 
+ Horace ingeniouſly banters. The Calabrians, when they preſent their Fruits to ſuch as come to viſit them, ſay, Eat, jj 
If their Friends anſwer, We have eat enough, they ſay, Take them, put them into your Pockets, they'll be an acceptable! 
ſent to your Children. If they reply, We are as much obliged to you as if we carried them ali away. They again fay, 1, 
will not take them, we'll give them the Hogs, Who ſees not that they can't tell what to do with what they ſo prodiguf 
give? Such Prodigality has and does make many Perſons ungrateful. 

(*) Ego Charine, neutiquam officium liberi efſe hominis puto, 
* Cum is nibil promereat, poſtulare id gratiæ apponi fabi. 


(+) Non quo more pyris veſci Calaber jubet hoſpes, 
Tu me feciſti locupletem; weſcere ſodes. 
Fam ſatis eſt. At tu guantumvis tolle. Beni gut 
Non inviſa feres puerts munuſcula parwis. 


3 1. e. Conſidering it as a Maſs of Water, which runs in a certain Bed. 
4 Which runs off every Moment, and properly belongs to none but him who draws it. here, 
dE | the Word Noxw to Boon, becauſe he thinks it improperly — 40 
at che End of this Patagraph, and adds, This Chapter is one of thoſe which wants divers Amendments, as may be ſcemn 
comparing his Tranſlation with the Original, See Lib. 4. c. 5. F. 2. a | od 


Tbe French ranſlator places the following Period 


[fot 


Ter. Andr. Act. II. Scene I. 


Tam tentor dono, quam fi dimittar onuflus. 

Ut libet ; hæc porcis hodie comedenda relingues. 

Prodigus & fultus donat, que ſpernit, & odit, 

Hæc ſeges ingratos tulit, & feret omnibus annis. 825 
Horat, Lib. I. Epiſt, 7. v. 14 0% 


1.11 drink, in paſſing through the Country of 
E if the Waters are in great 
Plenty, what the Curent throws out at random we 
dught freely to afford to all; ſo far as our Indul- 
| gence brings no Trouble of Inconvenience on our- 
Ives“. | 3 
We ſce then that Duties of this Kind do origi- 
nally belong to the Law of Nature; yet ' tis not 
unutual to have many of them farther confirm'd 
aud cnjoin'd by Civil Conſtitutions. It may not 
de improper to ſet down an Inſtance or two. Solon's 
| Law about Wells we find thus recorded by Plu- 
tarch : Becauſe the Country hath but fewo Rivers, 
Lakes, or lorge Springs and moſt uſe Wells, which 
| bave been dug, he made a Law, that where there was 
a publick Well within four Furlongs, all ſhould draw 
| at that ; but toben it vas farther off they ſhould ſearch 
after a private Well. And if upon digging ten Fathom 
deep they could find no Water, that then they ſhould 
fetch from their Neighbours to the Quantity of about 
Jen Gallons every Day. For he thought it prudent to 
make Proviſion againſt Want, yet not to encourage 
[dleneſs. The ſame Author tells us, that Plato 
« in his Laws permits none to borrow Water from 
&« their Neighbours, but ſuch as having firſt dug 
ein their own Ground as deep as the Clay, could 
« find no Spring.” For he would have thoſe only 
come in fer a Share with others, who could not pro- 
de fer themſelves. And the Spartan Legiſlator 
_ 72, allows a Perſon in Neceſſity to make Uſe 
ot the Servant, the Beaſt, and even the Food of 
another Man *. : 
V. Amongſt the ſame Duties of Humanity, Gro- 
tins, L. ii. c. 2. © reckons the granting free Paſ- 
« ſage through any Lands, Rivers, or Parts of the 
„ Sea, which have fallen under our Propriety, if 
« any have juſt Occaſion to deſire it; as, ſuppoſe 
« when any People, expell'd out of their own Coun- 
= << try, are going to find a new Scat; or when they 
= © deſire to trade and correſpond with a Nation, 
which we divide from them; or when they are 
© marching to recover what is their own in a juſt 
« War; or when, being at a Diſtance from home, 
« they are haſtening to the Defence of their Coun- 
« try, at preſent under ſome extraordinary Danger 


* 
1 Y 
a» * 

*, 
g 5 


a Numb. xX.19. compared with 2 Chron, xxxii. 3: 


C. 6. Phocylides, Ares g 0:X0y sg, &c. 
Receive the Baniſh'd, and conduct the Blind ; 
And let the ſhipreck'd Sailor move thy Mind, 
For Sailing is uncertain ; kindly run 

Had. I. 10. D. De incendis ruina. N Declam. 8. 

lan ſhould endeavour to defend others from what 


te miſh d Wreich “, we do but, as it were, pity ourſelves. 


form, in ſome Sort or other, this pious Office. With re 


+ See the Notes above on Chap. 3. Lib. 2. F. 23. 
© Plitarch in Cim. 


f ey ſhould give no Notice of their Viſit. Lib. 2. c. 5. 


— — 


Crap, III. Of the mutual Duties of Hitmiamiy. 


ind! Hence in a Siege we lay our Proviſion in common. 
Rre.z at Sea the Food of one Paſſenger hath ſupported the whole Company. And hence too ariſeth that Affection which puts 
aon covering with Earth + the dead Body of a Stranger; ny how haſty ſoever our Journey be, we never fail ſtopping to per- 
—_ to the Senſibility we ſhould have for the Misfortun 
Lethe Reflections of Mr. Mollaſton in his Religion of c deli neated. * 1 * 
Inis is well expreſſed in the ancient Verſe of Publius Syrus: 
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& of Diſtreſs. But we ought to allow this Point 
a fuller Diſcuſſion. Thus much then is clear be- 

ond all Doubt, that in caſe the Requeſt be made 
by a ſmall Number of Men unarm'd, and willing 
to live at their own Charge, Paſſage is to be grant- 
ed them, provided they ask it Upon an honeſt and 
neceſſary Account. But the Caſe of great Armies 
is not ſo eaſily to be decided ; fince the admitting 
of them may create juſt Fears and Suſpicions in 
us, not only on their own Account, but in reſpect 
of the People whither they are bound. Grotius 
maintains, that notwithſtanding any ſuch Fear, 
their Petition is to be complied with for this Rea- 
ſon ; „ Becauſe in that grand Diviſion of Things, 
« by which the Primitive Community was abo- 
&« liſh'd, and diſtin& Proprieties introduced, all 
e may be ſuppos'd to have reſery'd to themſelves 
« {© far the Uſe of each other's Poſleſſions, as 
c ſhould be ſerviceable to their Wants, and not 
« injurious to the Owner; and that therefore when 
« any ſtand in need of ſuch a U/e, they have a 
« Right to demand it.” If any diſlike this Ar- 
gument, a plainer Reaſon may be thus offer'd, 
that the Law of Humanity obliges every Man to 
allow another the harmleſs Uſe of his Goods or Poſ- 
ſeſſions ; which, upon urgent Neceſſity, may be 
challenged in a forcible Manner, inaſmuch as the 
Denial of it is preſumed to ſpring, either from 
groundleſs Diffidence, or from wicked Perverſe- 
neſs of Mind. Yet in ſuch Caſes, Leave is firſt 
to be ask*d fairly and peaceably, and Violence muſt 
not force a Paſſage, whilſt it is yet uncertain, whe- 
ther the Lord of the Place grounds his Refuſal on 
any juſt Reaſon, or acts only out of a barbarous 
and inhoſpitable Temper. When Cimon the Atbe- 
nian General, going to aſſiſt the Lacedemonians with 
his Troops, broke through the Territories of the 
Corinthians, without giving Notice to the State, 
Lachartes the Corinthian gave him that handſome 
Reprooof, Kai 38 Fupay xobarras %AAotpiay, u 
&04ya TpoTepoy d Tov XUpiev XEAEDGar, That when 
a Man knock'd at another's Door, he forbore in Ci- 
vility to enter, till the Maſter bad him come in-. 

Thoſe who take the ſame Side of the Queſtion 
with Grotius, add, that a Fear upon Account of the 


See likewiſe Gen. xxvi. 20, 21, 22. 
> Xenophon de Rep Lac. A Stranger travelling alone, or with one Companion only, ought to have the Libe 
Fruit which he meets with in his Way, by the common Law of Hoſpitality. Add. Lex Burgund. Tit. 28. 1. 1. 


to taſte the 
t, Selden. I. 6. 


To lift the Weak ; ſupport a Wretch undone ; 
Pity thy Foe, and fave his ſinking Beaſt ; 
Direct the Stranger, ſuccour the Diſtreſs'd, &c. 


GOD hath made us for mutual Support and Succour ; and that each 
e fears himſelf. - 
Pererence ; but a provident Fear of the like Accidents, and a religious Apprehenſion o 


This is not properly Love, or any perſonal Eſteem and 


common Dangers. When we relieve a 


Hence in a Di- 


Homo, qui in homine calamitoſo efl miſericors, meminit ſui, 


* And thus Te/ephus in Digs Cretenſis rightly accuſeth the Greeks, that profeſſing to come as F riends, 


„ben it was ſhaken. 
41, Tad. Lib.4. c. 8. So alſo in the Roman Law it 


D. incendio, ruina, &c. Tit. q. Leg. 10. 


' The Laws of divers Nations preſcribe alſo ſometimes the ſame Offices. By the Law 


10. i. 22. Deut. xxiv. 19, 21. was obliged to leave the Corners of his Field 

by 2 175 was to — them for the Poor and Strangers. A * K 
mared after the Vintage upon the Tree, or were fallen upon the Ground; as alſo the Olives that did not fall f | 
mY It was alſo allowed to Travellers to pick a Bunch of Grapes in the Vineyard, or — Ear of AN 
d, provided they eat only to ſatisfy themſelves, and carried nothing away. Selden. de Jur. Nat. & Gent. 1 6. C. 6. To 
Sb. 1 | | is forbid Fiſhers to kindle a Fire upon the Shore in the | 
at luch as are failing on the Sea ſhould take it for a Signal of a ſafe Port, and ſo run the Hazard of being caſt away. Dige}.. I. 47 


Sls Carthaginians, to ſhew that they had a Right to a Country, 
: :eoged, among other Reaſons, that Maſhniſſa himſelf had granted it; 
* Kingdom, and took his Rout round rene with a Party of Numidians, 
* oy very Country, as then depending upon Carthage without Contradiction. 

Rigkt of Trading where we pleaſe, Selden's Tract, entituled, Mare Clauſum, Chap. 20. 


of Moſes the Proprietor, Lev. Ar. 9; 


The ſame Thing he was to do with Grapes that re- 


Night, for fear 


which Ma/iniſa King of Numidia laid Claim to, 
becauſe when he purſued Ciphires, who had eſcaped out of 
he begged Leave of the Carthaginians to paſs through 


See farther about this Right of Paſſage, as about 
Numbers 
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Numbers of thoſe who would enter, doth not ſeem 
a ſufficient Reaſon to deny Paſſage ; ſince a Mul- 
titude, as well as a few Perſons, may inoffenſively 

uſe this Privilege, and not treſspaſs againſt the Law 
of Nature. However, the ſame Law empowers 
us to take Security of the Men whom we admit, 
to engage them to do no Damage, or to repair what 
they do. For the common Proverb tells us, that 
Opportunity makes the Thief; and he is a very un- 
wiſe Maſter of a Houſe, who lets in ſo many Stran- 
gers, as to be turn'd out himſelf. Nor are there 
wanting Inſtances of ſeveral Cities, which have loſt 
their Liberty, by unwarily receiving too great a 
Number of armed Gueſts. And what ſhould make 
us more cautious is, that few Generals deſerve the 
Encomium, which Tully * on this Score hath given 
of Pompey the Great, that he marcb'd his Legions 
thro? Aſia, in ſuch a Manner, as to keep not only the 
the Hands, but even the Feet of ſo vaſt an Army, from 
committing the leaſt Treſpaſs on any» peaceful and 
friendly Perſon. When the Helvetians, or Swiſs in 
the Gallick War, ſent Deputies to Cæſar, to beg a 
Paſſage through the Roman Province, we find Ceſar 
rejecting their Petition on this very good Account, 
„He remember*d how the ſame People had for- 
© merly defeated and kill'd L. Caſſius, the Roman 
as Confal, and forced his Soldiers to paſs ignomini- 
© ouſly under the Yoke ; and he imagined it ſcarce 
86 1 that Men who were Enemies in their 
«« Hearts ſhould purſue their Way fairly, and 
« without launching out into ſome Injury or 
* Diſorder *. 

Many Ways of taking Caution or Security in this 
Caſe are propoſed ; as firſt, that any ſhall paſs thro? 
without their Arms ; but *tis very hard to get this 
Condition accepted of by military Men ; ask them 
to part with their Weapons, and they take it as if 

ou deſired Leave 10 cut off their Hands. It may 
be a more proper ar gel that the Forces make 
their Paſſage in ſmall and ſeparate Bodies, or that 
Hoſtages be given for their peaceable Behaviour. 
For what ſome propoſe, that thoſe who grant the 
Paſſage, ſhall hire ſufficient Guards at the Charges 
of thoſe who deſire it, would take up too much 
Money as well as too much Time. | 
It is farther ſaid, on the ſame Side, that it will 


Pro Lege Manil. c. 13. 


Of the mutual Duties of Humanity. Book, II 


o. Comment. de B. G. I. 1. c. 7,8. 


not juſtify us in denying this Favour, to alled 
that Paſſage may be had elſewhere, upon taking 
larger Circuit; becauſe ſhould this Pretence aly; 
be uſed, the Requeſt would never be granted, th 
in the moſt reaſonable Caſe, and ſo the Right would 
utterly ceaſe and come to nothing. It is ſufficien 
therefore, in their Opinion, if without any fra. 
dulent Deſign, Paſſage be there deſired, where ; 
lies moſt ready and convenient. 

Some there are who maintain the Right of fre 
Paſſage, on this Argument“, that Highway, 2 
common to all Mankind, and do not come unde 
the Propriety of thoſe, in whoſe Territories 
lie. As if, at the firſt Creation of the World, f 
Roads had been chalk*d out immediately by th 
Divine Hand, and left as univerſal Benefits, 4 


Notion too ridiculous to deſerve a ſerious Refua. il 


tion. 


ments offer*d, to evince that this Liberty of Pi. 


ſage for an Army of Strangers is not owing to 2 


mere natural Right, without any Compact or Con. 
ceſſion intervening; eſpecially when the Caſe ij 
that an Enemy to ſome of our neighbouring Stat; 


deſires Leave to carry his Troops againſt then, 


thro* our Territories. For it ſeems to be Part q 
the Duty, which we owe to our Neighbours, c. 
pecially ſuch as have been kind and freindly, ng 
to ſuffer any hoſtile Power to march along ou 
Country to their Prejudice, provided we can hin- 


der the Deſign with no great Inconvenience to our. f 
And it is indeed one expreſs Article n 
moſt Leagues, that neither Party ſhall grant Pl. 


ſelves ©. 


ſage to the Foes of the other“. Nor will it fol: 
the Difficulty, to ſay that we ought to allow Pa- 
ſage, if the War which is undertaken be juſt; nat 
if it be unjuſt. For there is commonly much Time 
and much Thought requir'd to make ſuch a Juds: 
ment; and beſides it is look*d upon as a Piece df 
Raſhneſs, to thruſt in our Arbitration between two 
armed Parties, without their deſiring it, and to 
conſtitute ourſelves Judges of ſo great a Cul: 
But farther, ſuppoſing we grant the Requeſt, it i 
very poſſible, we may by this Means fix the Sex 
of the War in our own Country. For what if the 


other Party ſhould meet and + ſtop his Adverſary, 
whill 


© And therefore 'twas unreaſonable for the Roman: in 


Livy, B. 21. c. 20. to deſire the Gauls, that they would not grant the Carthaginians a free Paſſage into 1taly, becauſe they would 


no Obligation. We have not (ſay they 
may _ us to take up Arms for the one, or againſt the other. 


in Livy, 


. 38. c. 38. and with the Etolians, Polyb. Excerpt. Legat. 28. 


* turn the War upon themſelves, and expoſe their own Country to be waſted for the Security of another, to which they had 
received any Advantage from the Romans, nor Damage from the Carthaginians, which 
y 8 8 


4 See the League of the Romans with the Cartbaginau 


—_— 


8 


1 As Florus, I. 2. c. 18. ſays, That the People of Numantia are ſaid to have looked upon ſuch a Propoſal, when it was offered 


them, as a Condition of Peace. 


See Freinſhemius's and Grevias's Notes upon the Place. 


Mr. Hertius cites here a Treatiſe of Adrian Beier upon this Subject, An & quatenus tranſitus pro exercitu per territorium alterii 
foſtulari & aenegari poſſit, i. e. How far a Paſſage for an Army thro' another Prince's Territories may be demanded or denied. 

In this Caſe the Service demahded of us, is not an Office of meer Utility; for there is a preſent Damage, and a great 
of a future. For if an Army in its March cauſes ſometimes Waſte and Diſorder in an Allies Country, and among their cn 
Countrymen themſelves, what will it not do in a ſtrange Nation ? Hiſtory, both ancient and modern, and preſent Gon 
furniſh us with many Examples. See Tacitus's Hiſt. 1. 2. c. 12. F. 87, Plin Panegyr, c. 20. numb. 4. Phil. de Comines l. 6. c.. 
Farther, a great Number of Men, which paſs through a Country, muſt of Neceſſity make Proviſions dearer, by which Means the 
greateſt Part of the Natives ſuffer ; but the Conſequences, which may be apprehended, are far more burdenſome, which we fall 
hereafter diſcourſe of, when we come to ſupply the Defects of the Author, according to the Senſe of Gronowius in a large No 


upon Grotius, 1. 2. c. 2. F. 13. numb. 1, 


om whence I have drawn this, and to which I refer the Reader. 


+. This is not the only —4 1 For he to whom Paſſage is granted, may be overcome, aud put to the worſt ; and if ſo, 


let the Cauſe of making War 


juſt or not, he will certainly revenge himſelf upon thoſe who did not keep his Enemy ＋ he 


vading him. But ſuppoſing there be nothing to fear from the — 4 Troops which are ſuffered to paſs, the Abettors 0 


contrary Opinion agree, that many Precautions ought to be obſerve 


Men that are always in Arms are eaſily tempted to ab 


them, and commit great Outrages. Moreover, if they are very numerous, and find an Opportunity to ſeize on a conſiderable Ife, 
how often have we ſeen Armies of Strangers ravaging or ſeizing, to their own Uſe, the Country of a People who have called them 


to their Succour ? Nor have their moſt ſolemn Oaths and Treaties been able to deter them from this foul Perfidiouſne(s. 
Juſt. I. 4. c. 4. n. 5. & I. 8. c. 3. Tit. Liv. Lib. VII. chap. 38. and what Wittikind ſays concerning the Saxons, I. 1. Anna! - 
then may we not apprehend from ſuch as are under no ſuch ſtrict Engagements, but only barely promiſe to do us no Inj 1 


thermore, as in the Bodies of living Creatures the Parts moſt tender, and ſubject to be dangerouſly affected, are the VI * 
all States, almoſt, have this in common, that the farther Men advance into the Heart of a Country, they find it more welt * 


unarmed, The Carthaginians, otherwiſe invincible, were conquered near Carthage by Agatbocles and Scipio. 
could never beat the Romans but in /taly. It is then a very dangerous Thing, conſidering the Covetouſneſs o 


neyer ſatisfied, to lay open theſe Secrets to Strangers, who having Arms at 


Hannibal al 
7 Men, which ale 


tab; ſo 


d, may make an Advantage of our Weakneh 


On the other Side, there have been good Argy. 4 | 
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—_—_ .. zn our Borders? And I do not ſee how 
= 1 eden him for this Proceeding, ſince 
| = he is by no Means oblig*d to receive the Foe in- 
bo his own Dominions, on Purpoſe to rid us of the 
gnurthen and of the Trouble. It ſeems therefore 
Re the ſafeſt Way of acting, in this Caſe, if we can 
Vicnout any conſiderable Prejudice to our own At- 
—_ irs, to deny the Enemy Paſſage, and actually to 
. oppoſe him, if he endeavour to force it, without 
codur Conſent. But if we are either too weak to 
| | hinder his Progreſs, or muſt on this Score engage 
in a dangerous War; the Plea of Neceſſity will 
fairly juſtify us to our Neighbour *. 

Ziegler in his Obſervations on Grotius aſſerts, that 
nn this Caſe no one can naturally have a Right of 
=_ paſſing through the Lands of another, but all ſuch 

WE Right muſt be obtain'd by Compact; juſt as no 
Min has the Liberty of going through the Fields 
of a private Perſon, unleſs ſuch a Service is im- 
poſed on the Fields by Virtue of their particular 
eure. He ſays this will eſpecially hold good, 
= whcn we have juſt Reaſon to apprehend Danger 
= {rom ſuch a Conceſſion *. And this Point too he 
ET illu{tratcs by a parallel Cafe betwen private Per- 
= ſons. You may have a Right of making a Tho- 

= roughfare of Titivs's Tard; but if you appear 

chere often with Fire and Torches, ſo as to en- 
danger the Buildings, Titius's Fear cannot indeed 
nin this Caſe abſolutely take away your Right; but 

be may hinder you . going in ſo dangerous a 

Manner, and conſequently may abridge your Pri- 
vilege, though he cannot annul it. But as to this 

Way of arguing we muſt obſerve, that in the Queſ- 
* ERIE tion now before us, we do not by the Liberty of 

RISE Paſlage underſtand any ſettled and conſtant Ser- 
vice; but only an occaſional, and as it were a mo- 
mentary Uſe of another's Territories or Poſſeſſions, 
to which we are driven, either by Neceſſity, or by 
che Proſpect of ſome extraordinary Advantage, 

| when it would be Inhumanity, in the other Party, 
not to comply with our Wants, and with our 
== Requeſt. 

Examples, which are of fo great Weight in deter- 
WE mining other Queſtions, have little Force as to the 
= Deciſion of this. For generally as People have 
been ſtronger or weaker, they have required Paſ- 

age with Modeſty, or with Confidence, and have 


from the Notice o 
ſame Author. 


the Theban Eyes or Ears. 
© See Deus. ii. 6, 34. Numb. Xx, xxi. 
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in like Manner granted or refuſed it to others . 
« Ageſilaus in Platarch, when the Tralliaus de- 
„ manded an hundred Talents, and as many Wo- 


e men for the Price of his Paſſage through their 
Country, ask'd them pleaſantly, //by the Com- 


&« miſſioners were not there ready at Hand to receive 
« them? and without farther Delay march'd for- 
te ward, encounter'd, and routed them. He {ſent 
e to the King of Macedon, to deſire the ſame Fa- 
« your, who anſwering, that he wonld take Time 
« to conſider of it; Let him conſider of it, ſays 
« Apefilaus, and in the mean while we will go 
« forward. The Macedonian admiring, and fear- 
e ing ſuch Spirit and Reſolution, humbly requeſt- 
c ed him to paſs at his Pleaſure.- 3 
But the chief Example produced on this Point, 
is that of the Mraelites, when deſiring to pals thro? 
the Edomites Country, they voluntarily offer*d the 
following Conditions: That they would march 
<« along the King's Highway, without turning in- 
<« to the private Fields or Vineyards, and would 
% immediately tender Money for every Thing 
„ of theirs, which they ſhould have Occaſion to 
« uſe.” The Edomites rejecting theſe Terms, 
and endeavouring, in a hoſtile Manner, to hinder 
their Paſſage, they did not think it juſtifiable to 
obtain it by Force, but took a large Compaſs 
round about their Borders; and when at length 
they were oblig'd juſt to touch on 3 ſome Part of 
their Coaſt, they did not take Occaſion from the 
former moſt inhuman Treatment, to commit any 
Violence or Treſpaſs in their March ©.. As to the 
ſame People, when Sihon King of the Amorites, not 
only refuſed them the like Privilege, but came out 
arm*d to oppoſe them, probably before they had 
reach*d his Coaſts, and therefore ſet upon them 
without any Reaſon or Provocation, we find he 
was overthrown in the Combat ; but he ſeems to 
have ſuffered this Fate, not ſo much for denying 
them Paſſage, as for raſhly encountring them up- 
on ſo little Colour or Pretence. For otherwiſe it 
would have ſeem'd too hard to puniſh the Neglect 
of a Piece of Humanity with the Ruin of a whole 
Nation; ſince it appears that theſe Amorites were 
ſeated without the Borders of the + Land of Promiſe, 
the Inhabitants of which God Almighty had, by a 
ſpecial Decree, adjudg'd to utter Extirpation and 


Tis remarkable what Platarch reports in his Life of Lyſander, that when the City of Athens was oppreſs'd by the Thirty Ty 
nnd, the 7 hebans oe a Law, that whoever ſhould carry Arms through Bæœotia avainſ the AT Tyne, ſhould +4 fire 
> Or the Troades as we find them called in the Lacon. Apophthegm. of the 


mentaries on the French Affairs; and Phil. de Comines, 


WE often deceived, tho' we uſe all imaginable Circumſpection. 
W 2 Maſter or an Equal. But if — 


If a Prince may forbid the Inha 


remarkable, wiz. 0 


erc upon Deut 2 9. 


whom he here ſpeaks of were not in the Land of Promiſe, 


Oiſade, or Expedition to the Holy-Land among his Selecta Tur. Nat. & 
3 They never entred into Idumea, but marched near the Borders of it, 


: ] . : 
the Mcditerranean Sea; and conſequently if King Sihox TAN S 


i dence which God had pronounced upon that Part of the Amorites, See 


and puniſh our Imprudence. To this we may add, that in all States there never want Men turbulent and diſaffected, who are ready 
to ſtir up Strangers, either againſt their Fellow- Citizens, Sovereign, or Neighbours, 


as we are told by Francis Beaucaire in his Com- 


: I. 7. c. 7. ſpeaking of the Inhabit f Pi/a, 
reſtored Liberty, when he paſſed through the Kingdom of AA ing of the itants of Piſa, to whom King Charles VIII. 


WT |. 1. c. 65. Theſe Precautions are always neceſſary to be obſerved 


And 


ave no Reaſon to fear any Thing, either from him that would paſs, or from him againſt whom 


he marches ; yet he certainly deprives his Subjects of the Advantage of the Commerce, whi mi 
. - 8 „which they might h th that Neigh- 
bour, upon whom they let in an Oy See _ is farther ſpoken according to — Note _ hu Figh 
itants of his own Country t 7 ini j 
W Reaſon may he hinder Strangers. See Cicero, Lib. V. in Fro © 3 ee 
3 2 v. by "_— to hunt ſo much as Birds, I»ftitur. I. 2. Tit. 1. 
ower to deny Paſſage to a foreign Army ? See Tuft. Lib. q. c. 2. Tit. Liv. I. 27. 
Growv. As allo the Diſcourſe on Mr. Broder flock.” De Dominis Maris, 44. able 4, D C 
To theſe 3 which rather prove what was done, than what ought to be done, 


to conquer it; and by Tacitus about the People of Lyons, Hitt. 
, unleſs where ſuch a Paſſage can't be oppos'd, for we may be 


whoever allows a Stranger to enter his Country, he gets either 


Moreover, a private Perſon has a Right to keep any from 
ds Rerum Diviſ. 5. 12. And ſhall not a Sovereign have 


. 1703. 
we may oppoſe ſome Examples more 


ſome People who have been badly rewarded for. their Eaſineſs, in ſuffering Foreign Troops to paſs their 


Country. So it was that Phebidas got Poſſeſſion of the Caſtle Cadm i. Li : 
taken by the Captains of — Army, Polyb. Hiſt. Lib. I. * e n 


ronovius obſerves. See the Diſcourſe of Buddeus upon the 


Gen. F. 30. 
and bought their Proviſions of the 1dumeans. See M. Le 


+ It is a Wonder that our Author contrary to ſeyeral expreſs Paſſages in Scri 
. , aſſa ; ' 
ber of the Seven Nations which God had ordered to be deltroy'd, VIE. IA. rn 2 n 


Nevertheleſs, it is true, that thoſe 

N Country between Jordan and 

2 a quiet Paſſage, they had not executed the Sen- 
r. Le Clerc upon Gen. 10. 16, and Numb, 21. 22. De 


2.4.8 

Deſtruction 
„with ſome, that the Amorites here, to make their 
Fear juſtifiable, ought not to have rejected ſo 
* fair Conditions, but ſhould have immediately 


te treated about accepting and regulating them; 
„but that now by refuſing all peaceable Con- 


Nor will it alter the Caſe to ſay, 


& ference and Commerce, they had rendred them- 
&« ſelves liable to be dealt with as the moſt unjuſt 
„ and moſt unfaithful of Men :” For by the 
common Right and Privilege of Mankind, a Breach 
of the Law of Humanity does not deſerve the 
utmoſt Rigour and Extremity of Proceeding. 

VI. Amongſt theſe Matters of harmleſs Profit, 
which Nature engages us to allow freely to all Men, 
Grotius reckons the permitting Goods and Mer- 
chandize to be carried through our Dominions. 
Ziegler accuſes Grotius of a Contradiction on this 
Point, whilſt in one Place he ſays, That no one can 
have a Right of hindering any Nation from maintain- 
ing Traffick and Commerce with any other * Nation 
that is remote from them ; and yet in another Place 
of the ſame Chapter he grants, That f is lawful 
for one Nation to contratt with another for all the 
Goods of one Kind not to be found elſewhere ; ſo that 
no other People ſhall have the Liberty of buying them. 
But now by this Contract of Engroſſment, it is plain 
other Nations are thus far hinder'd from trading in 
the ſame Country. Yet it is eaſy to bring off Gro- 
tius, by ſaying, that in the former Paſſage, by hin- 
dering he underſtands not hindering them by virtue 
of ſome precedent Bargain or Covenant, but hinder- 
ing them by open Methods of Violence. Yet on 
the Whole it muſt be confeſs'd, that he has not 
brought the preſent Queſtion to a full and clear 
Deciſion. For, truly ſpeaking,the Law of Humanity 
does not ſeem to oblige us to grant a Paſſage to any 
other Goods, except ſuch as are abſolutely neceſ- 
ſary for the Support of their Life, to whom they 
are thus convey'd. But as for thoſe who import 
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ſuch Commodities as improve and encoy 

ury, or from which thoſe who deal in them do u, 
ſeek any Supply of real Wants, but rather an 
ceſſive Gain, and an Indulgence to covetous Deg a 


I do not ſee what Right they have to demand — V 4 5 


ſage thro? our Coaſts for this Kind of Traffick, cr a 


what Pretenſions they can claim ſuch a Privileg 133 
their Due. I confeſs, there ſcarce appears any ts : = 


bable Colour on which we ſhould deny _— 
Veſſels the Liberty of an open Sea, which we 

Maſters of, whilſt they are bound to a third Pe * 
with whom we are at Peace. And to this Pan 
chiefly relate all thoſe Authorities and Teſtimonis 


of Authors, uſually produced in the main Dip. x 


But thus much we may reaſonably do, we may ſtop 


the Veſſel in ſuch a Caſe, and force them to kn. 


their Cargo in our Territories, that we may han 
the Benefit of the firſt Purchaſe. For beſides tlut 
the frequent Paſſage of Strangers may ſome, Tins 


create Danger, or at leaſt may give Suſpicion; u 


our State, what ſhould hinder us from deriy; 


that Profit on our own People, which would other | 


wiſe be made by Foreigners? ſince in Matter g 


Favour we ought conſtantly to prefer the fon; 


to the latter. And tho? in Strictneſs it be indeed u 


Damage to us, if we permit the free Tranſportation =_ 


of theſe Commodities, and tho' the third Party 
who receives them, does not properly injure us b 
making a Gain, which *twas in our Power to hae 


ſecured before him; yet ſince he has no Rig 
excluding us from ſuch a Gain, why ought we 11+ Rm 
to love ourſelves beſt, and to be before-hand wi RR 
him in the Advantage? Which we ſhall be *_ 
whilſt we lie thus in the Midſt between two Poe. 


ple, we take care not to let ſuch Goods paſs from 
one to the other, without going firſt thro? our om 
Hands . And unleſs this be admitted for fair and 
equitable * I ſee not on what Grounds t 
can defend thole 5 Staples, and other Rights which 


—_ — ” e 


— — 


1 Theſe are the Words of Boecler, in his Commentary upon Gretius, Lib. II. Cap. II. p. 71. 


— 


2 See Mr. Thomaſius's Inſtitut. Juriſpr. Div. Lib. 2. c. 6. F. 16. in fine. Mr. Buddeus in his Elements, Phil. Pra. Patt ll 
c. 4. 1.8. F.3, Sc. maintains, that ſuppoſing the War which that Prince, who defires a Paſſage throvgh our Country, mile, 
is juſt and neceſſary; and, on the other Side, we have no Reaſon to ſear any Thing, either from him that is to paſs, or him ag 
whom he marches, we are under an indiſpenſible Obligation to allow him a Paſſage ; and his Reaſon is, been the Law of M. 
ture obliges every one to uſſiſt thoſe who are unjuſlly oppreſſed ; and with much greater Reaſon ought we to be no Hindrance 
ſuch as undertake their own Defence. See Lib. 2. c. 5. F. 6. Note 3. above. 

3 Grotius ſeems to underſtand, either zediately or immediately. This appears from the Reſtraints that he puts upon the Trey 
which he ſuppoſes to be allowed between the two Eſtates, of which the one engages to fell the other a certain Sort of Proviio, 
which grow no where elſe ; always provided, (adds he) that the Nation, who have obtained the Privilege of buying theſe Proviias 
only, ſhould be ready to ſell them again to others at reaſonable Rates. For granting, that we have Neceſſaries of Life fufic 
ent to ſatisfy Nature, it matters not of whom we have them, nor to whom we ſell them. So that our Author's Diſtinction nig 
have been (pared. See what Gronowlus ſays in his Note upon the former Place. : 

As the Duties of Humanity are reciprocal, and he that has received a Benefit ought to make ſome Acknowledgment of i 
Strangers have no juſt Reaſon to complain that they are obliged to expoſe their Goods to Sale in the Country, provided they a 
ſell them at a reaſonable Price, becauſe by that Means they wall ſtill get by them, though perhaps not ſo much as they would lur 
done, if they had carried their Merchandizes farther. But if the Merchandizes or Wares be ſuch, as we are well ſtored wit), 
trade with ourſelves, we may poſitively refuſe them coming in; becauſe *tis evident, that ſo much Profit as theſe Traders make 
paſſing through our Country to go to another, 'tis ſo much Loſs to ourſelves. But if in refuſing a Paſſage, we deprive the dun 
gers that demand it of that Profit they might make, without any Advantage to ourſelves, tis inhuman to envy others the be 
which we can't obtain ourſelves ; and ſo much the more, if the other People, to whom they would carry theſe Mer 
can't have them any where elſe, but at an exorbitant Price. See Mr. Buddeus, as above, F. 4, 5. Mr. Hertius, in his Note ma 
this Place of our Author, agrees, that nothing hinders but the Right of Sraple may take Place among Citizens of the ſamg dur, 
either with relation to Strangers, who come to ſell their Merchandizes and Wares in their Country, i. e. they may not allow then 
to ſet them to Sale but in a certain Place; but he does not ſee why ſuch Perſons as bring Foreign Commodities, whether of ti 
own Growth or Manufacture, to carry them into a third Country, ſhould be obliged to put them to Sale; eſpecially if the eopt, 
through whoſe Country they are carried, have no great need of them. For my Part, there ſeems to me to be no Injuſtice in 
— we are willing to furniſh theſe Strangers with ſuch Things as they are ſeeking elſewhere, when they have paſſed ar 
Country, whether of our own Growth or Manufacture, at a reaſonable Rate. For why ſhould they go far for what they na 
have near at hand? And why ſhould they not accommodate themſelves among us, who are nearer than others? So long à ® 
may make a tolerable Gain, though not ſo great as if they were ſuffered to go farther. So that in all theſe Caſes we are u © 
berty, either to allow Paſſage, or not, for Foreign Commodities ; all that we are to beware of is, that in denying we do not fr 
judice the Commerce of the Inhabitants of our own Country, or bring ſome other Inconvenience on them; but this 15 3 
of Prudence only: I ſay nothing here of the Influence Treaties may have upon this Subject, for it is eaſy to ſee, that 
they are in Force, we are bound to fulfil them. 1 

5 Stapula ; this Word comes from the German, Stapelen, which ſignifies to put into an Heap or Pile. See Mr. Menag'* x/ 
molog. Diction. & Morquard. de Jur. Mercat. Lib. 2. c. 6. Lewis Guicciardin pretends on the contrary, that the German 
is derived from the French Eftaple, and that again from the Latin Stabulzm. See his Hiſtory of the Low- Countries, where 1 
Reader will find the Name of ſeveral Cities which enjoy this Right. He may farther conſult on this Head, Hadr. Juni: Bat | 
cap. XVII. Martini Schoock Belg. Feder. lib. IV. cap. IX. Ziegler de Jureb. lib. I. cap. XLII. Stravius Syntag®: Ju. 


Rom. Ge/ m. cap. XII. F 28, Cg. 1 
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HAP. III. 


f virtue of which Fo- 
""m e find in Re N and carried to the 
8 8 5 J 1 bn 7 e of Sale; an Strangers are permitted 
11 ick not immediately betwixt themſelves, 
r. cond-hand with the natural Subjects. 
1 vII From what has been ſaid, there may well 
” this farther Queſtion, Whether the Law of 
umanity will peru us to require Toll, or Cuſtom 
br Goods tranſported thro any Land, River, or 
| farrow Sea, ſubject to our Dominion ? For at firſt 
ant it ſeems inhuman, not to grant ſuch a Privi- 
eee without Price, which the Law before- inenti- 
4 allows freely to all Mankind. 
Now why Cuſtom ſhould be impoſed on Goods 
-ried over Land, there is this manifeſt Reaſon, be- 
zuſe ſuch heavy Conveyance ſometimes treſpaſſes 
r tue Fields adjoining to the common Rgads ; and 
ecauſe the Sovereign of the Country 1s put to 
SC hargc, both in repairing the Ways, and in ſecu- 
ing the Paſſengers *. And farther, if it be neceſ- 
ary to cre Bridges for this Purpoſe, it is plain in 
quity that the Sovereign may ſet up a Toll to re- 
Enburſe himſelf for thoſe Expences ; and at the 
ſame Time, he who does require ſuchToll, is obliged 
not only to let the Bridges ſtand, but, likewiſe, to 
reep them in conſtant Repair. Grotius on the 
1 Vg x. 10. obſerves, that a great Toll was paid 
to Solomon for the Horſes brought through Judea 
from Egypt, to the Syrians, or to the Hillbiles; and 
chus too no Frautincenſe was 5 without 
Com. The like I, pgſitions are rea onable in thoſe 
Places, where, by the Induſtry of the Natives, the 
noa ds are render'd more ſhort or more eaſy; as by 
IEEE the filling up of Pits and Ditches, or by other uſe- 
ful Labours, for the Convenience of Paſſengers 
and of Goods. Thus of old, had any one cut thro? 
EF thc ths, and join'd the Jonian and Egean Seas, 
he might fairly have required ſome moderate Toll 
of the Merchants and Sailors; which they would 
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ing now perform'd with more Expedition and 
more Security. And though this Project was never 
ſet on Food, Strabo informs us, „That the Mer- 

= < chants of Alia and 7taly, rather than paſs out of 
t one of theſe Seas into the other, by the tedious 
and dangerous Coaſt of Malea, were extremely 
well ſatisfied to put in at Corinth, and ſo carry 
« their Effects over Land; notwithſtanding the 
* Duties to be paid there for all imported or ex- 
« ported Goods.” Another Reaſon, which ſome 
bring to aſſert the Equity of Impoſitions on Land- 
Carriage, is this, that by ſo perpetual a Confluence 
of Strangers, the Price of Proviſions is exceedingly 
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not have been unwilling to give, the Voyage be- 
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As to the River Tolls, this, amongſt other Ar- 
guments, may be offer'd to juſtify them, that ſince 
the Water, by continually preying on the adjoining 
Lands, and ſometimes by over-flowing them, is the 
Cauſe of no inconſiderable Damage; for the Pre- 
vention of which, it is often neceſſary to ſecure them 
with Banks and other Worts of great Charge and 
Labour; it ſeems by no Means unreaſonable, that 
towards the making up of theſe Loſſes, ſome mo- 
derate Conſideration ſhould be allowed by thoſe 
who gain Advantage by the River, without being 
concern'd in its ordinary Miſchiefs. It is true, in the 
Capitularies of Charles the Great *, one Order for- 
bids to take Toll in thoſe Rivers, Ubi nullum adju- 
torium præſtatur itinerantibus, Where no Aſſiſtance is 
given to the Paſſengers * , but this Conſtitution 
ſeems to have been made in Favour of the natural 
Subjects; and there is no Neceſſity of extending 
it to Foreigners *. 

It is a more difficult Point to ſtate the Equity 
of Tolls demanded in Seas. This indeed is be- 
yond Diſpute, that the Sovereign of a Sea may 
impoſe Duties anſwerable to the Charge which he 
beſtows about it; as for the ſetting up of Marks 
near Rocks and Quickſands, for the keeping of 
Fires to direct Veſſels in the Night, or for ſcowri 
the Coaſts of Pirates. But whatever is demanded 
farther than upon theſe Accounts, will not admit 
of ſo good Defence ; inaſmuch as the Paſſage of 
unarmed Sbips is plainly one of thoſe harmlels Be- 
nefits, which Humanity lays in common. Yet, 
where ſuch Pretenſions are made, the Pleas which 
ſupport them do not ſeem altogether abſurd ; as 
that no one ought to be blamed for making the 
beſt of his Dominions, or for raiſing ſuch Profits 
from his Waters, as others do from their Land. 
That ſince he, who enters the Territories of ano- 
ther, is for that Time his Subject, we may compel 
the Ships of Foreigners, whilſt they paſs through 
our Sea, to let our Subjects have the firſt Pur- 
chaſe of their Goods ; and that, if we give up this 
Claim, we may require ſome reaſonable Conſidera- 
tion in lieu of it. That although we cannot per- 
haps ſet up a Szaple in ſuch a Sea, becauſe the third 
Nation, whither thoſe Ships are bound, may not 
have the Uſe of Sailing, and therefore cannot 
fetch the Goods from us ; neither have we, it ma 
be, the Liberty of carrying them thither ; yet it 
ought not to be thought hard, if we put in for 
ſome little Share in the Gain, ſince we permit 
Strangers to ſail through our Water, with ſo much 
Expedition and Convenience. But upon the Whole, 
it muſt be confeſs'd, that ſince this Toll by Sea 


1 WE raiſed. To which we may add, in Concluſion, is, for I know not what Reaſon, accounted more 
5 chat a Sovereign, on this Account, requires ſome odious than what is demanded by Land, it ought 
* Acknowledgment from the Goods of Foreigners, to be exerciſed with great Prudence and Modera- 
* becauſe he ſuffers them by paſſing thro' his Ter- tion, and without the leaſt Appearance of Extor- 
rar | ritories, to receive ſuch Goods immediately from a tion or Avarice. And, after al „there may, tis ve 
: 4 third People; whereas, ſhould he erect a Staple, the likely 3, be a Sovereign or two, who ſhall claim 
10 Cn and Benefit would be fairly intercepted by his an Exemption from the common Duty, and build 
a own Subjects. his Pretenſions on good Reaſon ; as that his Do- 
i K k | | minions. 
in « Lib. 3. e. 12. oV. Lex Longobard. lib. 3. Tit. 1. Leg. 21. 
1 — . — — — 
ny i | . 
the i In ſome Countries, they, who received theſe Tolls, were obliged if a i 
Li the Day-time, they were bond to make good what he had loſt. * 5 hs Catom Rec 2928 bs 1 4. 
of England and Italy. See Furetiere's Didion. in the Word Peage, and the Saxen Laws, Lib. 2. Art. 27. The German Doctors 


lay down for a Maxim, That the Sovereign of the 

, Cap. LXIV. Myn/inger Cent. 5. OB/. 50. 
| Cuſtom ſubſiſts at preſent any where in G , or if 
in the Roman Law, from whence they pretend to derive it. 
Either in taking Care that the Commodities be not dama 

3 Our Author has a principal Reſpect here to the Streight 


at Lunden in the Province of Schonen, belonging to the Svea, 


the Country is obliged to this Indemnification. 
Titii Fuf. priv. Rom. Germ. lib. VIII. cap. XIII. 


See Gail. Obſ. practic. lib. II. 
F. 14. But I know not if this 


e Whole be not a Speculation, which has neither Effe& nor Foundation 


ed, or for the Safety of their Perſons. * 
of the Sound, for he was, at the Time he publiſhed this Work, Profeſſor 
after the Peace of Rot/child, I leave the Reader to examine, if he 


has 
not 
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Deſtrudtion *. Nor will it alter the Caſe to ſay, 
« with ſome, that the Amorites here, to make their 
Fear juſtifiable, ought not to have rejected ſo 
fair Conditions, but ſhould have immediately 
& treated about accepting and regulating them; 
but that now by refuſing all peaceable Con- 
& ference and Commerce, they had rendred them- 
„ ſelves liable to be dealt with as the moſt unjuſt 
„ and moſt unfaithful of Men: For by the 
common Right and Privilege of Mankind, a Breach 
of the Law of Humanity does not deſerve the 
utmoſt Rigour and Extremity of Proceeding. 

VI. Amongſt theſe Matters of harmleſs Profit, 
which Nature engages us to allow freely to all Men, 
Grotius reckons the permitting Goods and Mer- 
chandize to be carried through our Dominions. 
Ziegler accuſes Grotius of a Contradiction on this 
Point, whilſt in one Place he ſays, That o one can 
have a Right of hindering any Nation from maintain- 


ing Traffick and Commerce with any other * Nation 


that is remote from them ; and yet in another Place 
of the ſame Chapter he grants, That 27 is lawful 
for one Nation to contract with another for all the 
Goods of one Kind not to be found elſewhere ; ſo that 
no other People ſhall have the Liberty of buying them. 
But now by this Contract of Engroſſment, it is plain 
other Nations are thus far hinder*d from trading in 
the fame Country. Yet it is eaſy to bring off Gro- 
tius, by ſaying, that in the former Paſſage, by hin- 
dering he underſtands not hindering them by virtue 
of ſome precedent Bargain or Covenant, but Hinder- 
ing them by open Methods of Violence. Yet on 
the Whole it muſt be confeſs'd, that he has not 
brought the preſent Queſtion to a full and clear 
Deciſion. For, truly ſpeaking,the Law of Humanity 
does not ſeem to oblige us to grant a Paſſage to any 
other Goods, except ſuch as are abſolutely neceſ- 
ſary for the Support of their Life, to whom they 
are thus convey'd. But as for thoſe who import 
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ſuch Commodities as improve and encour 

ury, or from which thoſe who deal in them do ,, 
ſeek any Supply of real Wants, but rather an 
ceſſive Gain, and an Indulgence to covetous Def w 


I do not ſee what Right they have to deman R. 5 


ſage thro? our Coaſts for this Kind of Traffick, or 
what Pretenſions they can claim ſuch a Privil 05 


their Due. I confeſs, there ſcaree appears any 85 18 


bable Colour on which we ſhould deny un . 


neee 


Maſters of, whilſt they are bound to a third Peg. ®Þ 
with whom we are at Peace. And to this Pan 2 
chiefly relate all thoſe Authorities and Teſtimoms 

of Authors, uſually produced in the main Dip 3 


But thus much we may reaſonably do, we may ſto 


the Veſſel in ſuch a Caſe, and force them to ley, 3 
their Cargo in our Territories, that we may h 
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the Benefit of the firſt Purchaſe. For beſides uu 4 


the frequent Paſſage of Strangers may ſome, Tin: 
create Danger, or at leaſt may give Suſpicions ty 


our State, what ſhould hinder us from deriyi 


that Profit on our own People, which would Other. E 
wiſe be made by Foreigners? ſince in Matters of of 
Favour we ought conſtantly to prefer the form; 
to the latter. And tho? in Strictneſs it be indeed m 
Damage to us, if we permit the free Tranſportatiy ® 


of theſe Commodities, and tho' the third Parry 
who receives them, does not properly injure us 0 
making a Gain, which *twas in our Power to has 
ſecured before him; yet ſince he has no Rigi d 
excluding us from ſuch a Gain, why ought we ng 
to love ourſelves beſt, and to be before-hand with 
him in the Advantage? Which we ſhall be, 
whilſt we lie thus in the Midſt between two Pe. 


ple, we take care not to let ſuch Goods paſs fron 3 


one to the other, without going firſt thro? our om 
Hands . And unleſs this be admitted for fair and 


equitable Dealing, I ſee not on what Grounds we N 


can defend thole * Staples, and other Rights which 
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1 Theſe are the Words of Boecler, in his Commentary upon Gretius, Lib. II. Cap. II. p. 71. 


2 See Mr. Thomaſius's Inſtitut. Juriſpr. Div. Lib. 2. c. 6. F. 16. in fine. Mr. Buddeus in his Elements, Phil. Prad. Par ll 
c. 4. ſ. 8. F. 3. Sc. maintains, that ſuppoſing the War which that Prince, who defires a Paſſage throvgh our Country, make; 
is juſt and neceſſary; and, on the other Side, we have no Reaſon to fear any Thing, either from him that is to paſs, or him ag-t 
whom he marches, we are under an indiſpenſible Obligation to allow him a Paſſage ; and his Reaſon is, decal the Law of N.. 
ture obliges every one to uſſiſt thoſe who are unjuſtly oppreſſed ; and with much greater Reaſon ought we to be no Hindrance i 
ſuch as undertake their own Defence. See Lib. 2. c. 5. F. 6. Note 3. above. | 

3 Grotius ſeems to underſtand, either mediately or immediately. This appears from the Reſtraints that he puts upon the Trey 
which he ſuppoſes to be allowed between the two Eſtates, of which the one engages to fell the other a certain Sort of Proriio: 
which grow no where elſe ; always provided, (adds he) that the Nation, who have obtained the Privilege of buying theſe Proviias 
only, ſhould be ready to ſell them again to others at reaſonable Rates. For granting, that we have Neceſſaries of Life {uf 
ent to ſatisfy Nature, it matters not of whom we have them, nor to whom we ſell them. So that our Author's Diſtinction mig 
have been (pared. See what Gronowfus ſays in his Note upon the former Place. : 

As the Duties of Humanity are reciprocal, and he that has received a Benefit ought to make ſome Acknowledgment of , 
Strangers have no juſt Reaſon to complain that they are obliged to expoſe their Goods to Sale in the Country, provided they c 
ſell them at a reaſonable Price, becauſe by that Means they will ſtill get by them, though perhaps not ſo much as they would tur 
done, if they had carried their Merchandizes farther. But if the Merchandizes or Wares be ſuch, as we are well ſtored wit, d 
trade with ourſelves, we may poſitively refuſe them coming in; becauſe tis evident, that ſo much Profit as theſe Traders nabe n 
paſſing through our Country to go to another, 'tis ſo much Loſs to ourſelves. But if in refuſing a Paſſage, we deprive the vt 
gers that demand it of that Profit they might make, without any Advantage to ourſelves, tis inhuman to envy others the Be 
which we can't obtain ourſelves ; and ſo much the more, if the other People, to whom they would carry theſe Merchandis, 
can't have them any where elſe, but at an exorbitant Price. See Mr. Buddeus, as above, F. 4, 5. Mr. Hertius, in his Note up 
this Place of our Author, agrees, that nothing hinders but the Right of Sraple may take Place among Citizens of the ſam dur 
either with relation to Strangers, who come to ſell their Merchandizes and Wares in their Country, i. e. they may not allow tit 
to ſet them to Sale but in a certain Place; but he does not ſee why ſuch Perſons as bring Foreign Commodities, whether of tit 
own Growth or Manufacture, to carry them into a third Country, ſhould be obliged to put them to Sale; eſpecially if the eops 
through whoſe Country they are carried, have no great need of them, For my Part, there ſeems to me to be no Injuſtice n, 
— we are willing to furniſh theſe Strangers with ſuch Things as they are ſeeking elſewhere, when they have paſſed ® 


Country, whether of our own Growth or Manufacture, at a reaſonable Rate. For why ſhould they go far for what they 0 


have near at hand? And why ſhould they not accommodate themſelves among us, who are nearer than others? So long 4 © 
may make a tolerable Gain, though not ſo great as if they were ſuffered to go farther. So that in all theſe Caſes we are # © 
berty, either to allow Paſſage, or not, for Foreign Commodities; all that we are to beware of is, that in denying we do ww 
judice the Commerce of the Inhabitants of our own Country, or bring ſome other Inconvenience on them; but this 15 2, 
of Prudence only: I ſay nothing here of the Influence Treaties may have upon this Subject, for it is eaſy to ſee, that 
they are in Force, we are bound to fulfil them. 8 
5 Stapula ; this Word comes from the German, Stapelen, which ſignifies to put into an Heap or Pile. See Mr. Menagt . 
molog. — & Maorquard. de Jur. Mercat. Lib. 2. c. 6. Lewis Guicciardin pretends on the contrary, that the Germ" 
is derived from the French Eſaple, and that again from the Latin Stalulum. See his Hiſtory of the Loww- Counts is, where 1 
Reader will find the Name of ſeveral Cities which enjoy this * * He may farther conſult on this Head, Hadr. Jun _ 
cap. XVII. Martini Schoock Belg. Feder. lib. IV. cap. IX. Ziegler de Jureb. lib. I. cap. XLII. Stravius Syntagn J, 
Rom. Ge/ m. cap. XII. $ 28, & /eqg. 2 
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1 keep them in conſtant Repair. b 
1 Kings x. 19. obſerves, that a great Toll was paid 
= to Solomon fo : . 

from Egypt, to the Hrians, or to the Hillites; and 
thus too no Frantincenſe was 1 without 


e find in ſome Countries, by virtue of which Fo- 
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; 6 . 1 Commodities are Ag and carried to the 
5 * 0 1 


Strangers are permitted 
immediately betwixt themſelves, 
1 ſecond-hand with the natural Subjects. 

'Y VII From what has been ſaid, there may well 


If 4 e this farther Queſtion, Whether the Law of 


ry will permit us to require Toll, or Cuſtom 
7 tran ported thro* any Land, River, or 
Sea, ſubject to our Dominion? For at firſt 
not to grant ſuch a Privi- 


Now why Cuſtom ſhould be impoſed on Goods 


. -ried over Land, there is this manifeſt Reaſon, be- 
auc ſuch heavy Conveyance ſometimes treſpaſſes 
n the Fields adjoining to the common Rgads 3 and 


the Sovereign of the Country 1s put to 
harge, both in repairing the Ways, and in ſecu- 


WP. the Paſſengers *. And farther, if it be neceſ- 
1 5 to erect Bridges for this Purpoſe, it is plain in 
E: Equity that the Sovereign may ſet up a Toll to re- 


5 ſe himſelf for thoſe Expences; and at the 
= he who does require ſuchToll, is obliged 
not only to let the Bridges ſtand, but, likewiſe, to 
& Grotius on the 


or the Horſes brought through Judea 


Cuſtom. The like Is pgſitions are rea onable in thoſe 


3 Places, where, by the Induſtry of the Natives, the 


Roads are render'd more ſhort or more eaſy ; as by 
the filling up of Pits and Ditches, or by other uſe- 
ful Labours, for the Convenience of Paſſengers 
and of Goods. Thus of old, had any one cut thro? 


WF the Jabmus, and join'd the Tonian and Egean Seas, 


he might fairly have required ſome moderate Toll 
of the Merchint and Sailors; which they would 
not have been unwilling to give, the Voyage be- 
ing now perform'd with more Expedition and 


; more Security. And though this Project was never 


ſet on Food, Strabo informs us, „That the Mer- 


* chants of Alia and [taly, rather than paſs out of 


| one of theſe Seas into the other, by the tedious 


; and dangerous Coaſt of Malea, were extremely 
= < well ſatisfied to put in at Corinth, and fo carry 
( their Effects over Land; notwithſtanding the 


ce Duties to be paid there for all imported or ex- 
te ported Goods.” Another Reaſon, which ſome 
bring to aſſert the Equity of Impoſitions on Land- 
Carriage, is this, that by ſo perpetual a Confluence 


of Strangers, the Price of Proviſions is exceedingly 


raiſed, To which we may add, in Concluſion, 
that a Sovereign, on this Account, requires ſome 
Acknowledgment from the Goods of Foreigners, 


| becauſe he ſuffers them by paſling thro? his Ter- 


ritories, to receive ſuch Goods immediately from a 


W third People; whereas, ſhould he erect a Staple, the 


Gain and Benefit would be fairly intercepted by his 
own Subjects, 


K k 
oV. Lex Longobard. lib. 3. Tit. 1. Leg. 21. 


* Lib. 3. e. 12, 
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As to the River Tolls, this, amongſt other Ar- 
guments, may be offer*d to juſtify them, that ſince 
the Water, by continually preying on the adjoining 
Lands, and 3 by over- flowing them, is the 
Cauſe of no inconſiderable Damage; for the Pre- 
vention of which, it is often neceſſary to ſecure them 
with Banks and other Worts of great Charge and 
Labour ; it ſeems by no Means unreaſonable, that 
towards the making up of theſe Loſſes, ſome mo- 
derate Conſideration ſhould be allowed by thoſe 
who gain Advantage by the River, without being 
concern'd in its ordinary Miſchiefs. It is true, in the 
Capitularies of Charles the Great *, one Order for- 
bids to take Toll in thoſe Rivers, Ubi nullum adju- 
torium præſtatur itinerantibus, Where no Aſſiſtance is 
given to the Paſſengers ; but this Conſtitution 
ſeems to have been made in Favour of the natural 
Subjects; and there is no Neceſſity of extending 
it to Foreigners“. 

It is a more difficult Point to ſtate the Equity 
of Tolls demanded in Seas. This indeed is be- 
yond Diſpute, that the Sovereign of a Sea may 
er Duties anſwerable to the Charge which he 
beſtows about it; as for the ſetting up of Marks 
near Rocks and Quickſands, for the keeping of 
Fires to direct Veſſels in the Night, or for ſcowrin 
the Coaſts of Pirates. But whatever is ee 
farther than upon theſe Accounts, will not admit 
of ſo good Defence; inaſmuch as the Paſſage of 
unarmed Ships is plainly one of thoſe harmleſs Be- 
nefits, which Humanity lays in common. Yet, 
where ſuch Pretenſions are made, the Pleas which 
ſupport them do not ſeem altogether abſurd ; as 
that no one ought to be blamed for making the 
beſt of his Dominions, or for raiſing ſuch Profits 
from his Waters, as others do from their Land. 
That ſince he, who enters the Territories of ano- 
ther, is for that Time his Subjecs, we may compel 
the Ships of Foreigners, whilſt they paſs through 
our Sea, to let our Subjects have the firſt Pur- 
chaſe of their Goods ; and that, if we give up this 
Claim, we may require ſome reaſonable Conſidera- 
tion in lieu of it. That although we cannot per- 
haps ſet up a Staple in ſuch a Sea, becauſe the third 
Nation, whither thoſe Ships are bound, may not 
have the Uſe of Sailing, and therefore cannot 
fetch the Goods from us; neither have we, it may 
be, the Liberty of carrying them thither ; yet it 
ought not to be thought hard, if we put in for 
ſome little Share in the Gain, ſince we permit 
Strangers to ſail through our Water, with ſo much 
Expedition and Convenience. But upon the Whole, 
it muſt be confeſs'd, that ſince this Toll by Sea 
is, for I know not what Reaſon, accounted more 
odious than what is demanded by Land, it ought 
to be exerciſed with great Prudence and Modera- 
tion, and without the leaſt A pearance of Extor- 
tion or Avarice. And, after all, there may, *tis ve 
likely“, be a Sovereign or two, who ſhall claim 
an Exemption from the common Duty, and build 
his Pretenſions on good Reaſon ; as that his Do- 


minions 


—— 


In ſome Countries, they, who received theſe Tolls, were obliged to make the Roads ſafe. 80 that if s A 
the Day-time, they were bound to make good what he had loſt. 8 ſay, that this Cuſtom is uſed * Nr 


of England and Italy. See Furetiere's Didtion. in the Word Peage, and the Saxon Laws, 
lay down for a Maxim, That the Sovereign of the Country is obliged to this Indemnifi 


cap. LXIV. Myn/inger Cent. 5. OBſ. 50. Titii Fuf. 
Cuſtom ſubſiſts at preſent any where in Germany, or if 
in the Reman Law, from whence they pretend to derive it. 


iv. Rom. Germ. lib. VIII. cap. XIII. 5. 14. 
e Whole be not a Speculation, which has neither Effect nor Foundation 


; this Day in ſome Places 
Lib. 2. Art. 27. The German Doctors 
cation. See Gail. Obſ. practic. lib. II. 


But I know not if this 


6 . 3 w_ Care 2 oo SIR BY 2 damaged, or for the Safety of their Perſons. | 
„„ Dur Author has a principal Reſpect here to the Streight of the Sound, for he was, at the Time he publ; 
at Lunden in the Province of Schonen, belonging to the Sweats, after the Peace of Rot/ch le 


iid, I leave the Reader to examine, if he has 
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minions bordering on the ſame Sea, incloſe it ſo, 
at both Ends, as to give him a fair Title to its 
Uſe; or that on ſuch a Uſe of it, his Commerce 
with Foreign Nations, and, conſequently, the Good 
and Safety of his own People, almoſt entirely * de- 
2 For in theſe Caſes it would be unrea- 
onable, that to obtain the Liberty of a harm- 
leſs Paſſage by Sea, he ſhould be reduced to a 
Kind of * tributary Condition; nor will ”y 
one be much inclined to cenſure him, if, upon ſo 
odious a Provocation, he endeavours by any poſſible 
Means to free himſelf from ſuch Exaction and Op- 

reſſion. Nor will it render his Reſentments leſs 
juſtifiable, to alledge, on the other Side, that other 
Nations have agreed to pay the Impoſition; be- 
cauſe their Support and Safety is not ſo immedi- 
ately concern'd in the Uſe of ſuch a Sea, and there- 
fore they may afford to allow the Sovereign of the 
Sea a Share in their Gains, without grudging or 
ung As the Caſe is very different *, whether 
a Man deſires Way through my Grounds, becauſe 
without this Privilege he wouid be, as it were, ex- 
cluded from the World, and confined to Solitude, 
or becauſe he could not, otherwiſe, carry off the 
Fruit of his own Land ; and whether he makes the 
ſame Demand, purely to ſhorten his Paſſage, and 


Of the mutual Duties of Humanity. Boo K III, 


ginal Reaſon of theſe Covenants ; and Whether 


into the Red Sea, but without Effect. Theſe 
tenſions, and theſe Proceedings, which bear * | 
Relation to the Caſe before us, we cannot but lr 
upon as unjuſt . ook 1 
Some would determine this whole Buſineſßz br ll 
Means of Compact and Covenant, which Ma * 
we think not to be altogether accurate and decigy, 
For it remains ſtill in Queſtion, what was the os. — 


Maſter of the Sea may deny Paſſage to ot _ 
til ſuch Time as they wall 4A the bar b. 1 
ticles of Agreement. Though indeed when fuc _ == 
a Covenant has once . paſs*d without any 
Flaw or Weakneſs, which might render it inyaz 
both Parties are obliged ſtrict y to obſerye it, 0 3 
that the People, who uſe the Paſſage deſired, oon. 
on no Account to deny the ſettled Inpoſtion, u] 
the Maſter of the Sea ſhall not raiſe the it . = 
higher than what has been thus eſtabliſhed h 1 
Joint Conſent. MNicephoras Gregoras rer! 
that the Caliph of Egypt obtain d, by Covenant 0 1 
the Emperor of Conſtantinople, Licence for e.. 
Merchants of his Country to paſs through the 7h, F | 
cian Boſphorus : Which Privilege was therefore i _ 
eaſily granted, at firſt, becauſe it ſeem'd a Mz: 8 


of little In: portance. But when, in Courſe of Tin. © 


Otto, Profeſſor at Utrecht, in his Notes on the Abridgment of the Duties of a Man and a Citizen, Lib. I. Cap. VIII. 5. 4. 


flouriſhing? And tho? there ſhould be no other Way of Communication between the Countries of that Prince, which are bor 
and below the Streights, this does not at all leſſen the Right of him that has the Poſſeſſion of it. Otherwiſe it would folly, 


impoſes a Burthen on my Eſtate, not to relicve his it appear*d to be a Point of very conſiderable (. 

own Neceſſity, but to promote his Convenience ſequence, it was found impoſſible to revoke 1 ä! 
and Eaſe. Grant, after it had been, by long Cuſtom, enforces TT 
They tell us, that the King of Abyſſinia, or Ethi- and eftabliſh*d ©. | = 
opia, pretended, of old, to a certain Tribute from But in Caſe the oppoſite Shore is poſſeſs'd ty © 0 
Egypt, upon Account that the River Nile, to which another People, ſo that the Sea is either held n 7M 
that Country owes its Fruitfulneſs, took its Riſe in common by both, or elſe as a middle Point dus 
his Dominions ; and that afterwards, when the Turks the Confines of the two Dominions, though her 5 
had ſeized on Egypt, and uſed great Severities to- perhaps one of the States only may by Compat « > ll 
ward the Chriſtians, the Abyſſinian Prince made an Conceſſion require Toll of Paſſengers, yet te 
Attempt to have turn'd the Channel of the Nile Subjects of the other State ſhall by no Mes 1 
5 5 
2 Add. Bæcler ad Grot. L. 2. c. 2. 1.14. » Lib. 4. we 

i 
MT RN 8 5 * ih e | 
not fallen into that Partiality that moſt Writers are a of, who have treated of the Dominion of the Sea. For my Part, IH 3 
content myſelf, in the following Notes, to make ſome ſhort Reflections on the Arguments of our Author taken in general, ub. 8 
out any particular Application. Since the Firſt Edition of this Work, I obſerve, with Pleaſure, that ſeveral celebrated Author, uf 2 


— 


the ſame Country with Mr. Puffendor, have approved of my Sentiments. As Mr. Ganaling, Profeſſor at Hall in Saxony, in l : 1 
Fuſ Nature & Gentium, Cap. XXXVI. F. 223. Mr. J. Gabr. Woolfius, Furiſpr. Nat. Part. II F. 1. Cap. IV. par. 8. and l.. 


= 
x 
A 


1 This Reaſon proves nothing. Let the Subjects of this Prince trade together by Land, but if they will tranſport their Mer 
chandizes by an Arm of the neighbouring Sea, why ſhould they refuſe, more than other People, to pay an Impoſt to the Mak 
of the Streight, either as a Satisfaction for the Charge he is at to ſecure them a commodious Navigation, or as a ſmall Ackwy: 
ledgment of the Profit they reap themſelves from an open Paſſage, which ſhortens their Courſe, and makes their Trade mar 


that he that hath Territories ſurrounded with another's States, ſuch, for Example, as are Avignon and Orange in the Kingdom d 
France, hath a Right to aſſert, that the Lord of that Country, which incloſes his, muſt ſuffer all his Merchandizes and Good: u 
paſs backward and forward, without paying any Tax or Impoſt, which our Author will never grant. And I can't ſee what ft 
vilege Navigation can pretend to more, ſince the Gulphs and Streights of the Sea, according to our Author's own Principle, 14 
"I „ — no more to any Prince, whoſe Country they border on, than the Highways taken out of his Land * 
Mr. Bynker/hoek's Diſcourſe, De Dominio Maris, c. 4. p. 28. f 
2 Suppoſe that the People be ſo poor, that a moderate Tax, laid upon their Goods and Merchandizes which they trap, | 
would diſable them from trading, and 2 themſelves the Neceſſaries of Life. In this Caſe, the Maſter of the Sent 
will be bound, and that by a perfect Obligation, to ſuffer the Veſſels of that People to paſs without exacting any Cuſom d 
them. But yet he may take them of Foreign Merchants for their Paſſage ; becauſe, tho” it ſeems to be a leſſening their Prod 
yet they know how to veg themſelves in ſelling their Merchandizes, without which their Fellow-Citizens, to whom they fl 
them, muſt either want ſome of the Neceſſaries of Life, or buy them at an exorbitant Price. And tho? perhaps, if the Maler t 
the Streight ſhould altogether refuſe them a Paſſage, they would be in great Want of ſeveral Things ; yet it does not fal, 
that they muſt therefore be exempted from ſuch Cuſtoms, becauſe that open Paſſage procures a flouriſhing Trade, and a ge 
Abundance of all Things they have need of, and much more, | 
3 'That Prince is no more tributary to the Maſter of a — for paying a Cuſtom, than a Traveller, in a beg Count?, i 
paying the Toll of a Bridge or River, is tributary to the Lord of the Country who receives it. It is not (as an Ex Aus, | 
wiz. my Lord Molefworth in his Memoirs affirms) a ſervile Acknowledgment of the Sovereignty of that Prince over the 5" . 
which the Streight is a Key. We may as well ſay, that by paying the Toll over a Bridge or River, which are on the 
of a Prince's Country, we attribute to him the Sovereignty over all the Country beyond it. | ; 
4 But our Author himſelf, reciting the ſame Example above, 1. 2. c. 6. $. 8. ſays, according to the Interpreters of the Rind 
Law, that he is obliged to grant a Paſſage, eſpecially if he mike ſome Acknowledgment. See Digeſt. I. 11. Tit. 7. 4 Relig.” Bf 
Sumpt. fun. &c. Leg. 12. t any Man then conſider, whether the Conſequences, which our Author draws from the Circ 11 
he ſuppoſes in Favour of his Prince, be well grounded ; and if this Prince has any Right to uſe Force to oblige the Maſter 
Streight to let him carry his Merchandizes free of all Toll, fince other * pay it willingly. : 
This Inſtance;-tho* our Author paſſes a true Judgment as to the Pretenſions of the 2 Prince, yet has little or no Relair 
to the Cuſtom or Toll which the Maſter of a Streight exaQts of the Merchandizes which paſs through it. | 


nn  _ VV; vx” n Md. 11 


What does this prove? 
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cue. III. 
1 table to the fame Impoſition, ſince they fail in 
: . : 1 
their own Water 
. Fil Under the ſame Head, of common and 
1 ocent Privileges, Grotius *, likewile, reckons the 
Wo berey of Sailors, to touch and to reſt a little on 
Shore, for the Sake of Health, or of freſh 
Wer, or on any other juſt Account. Thus the 
1 — 8 
Trojans complain in Virgil. 
Quod genus hoc hominum ? quæve hunc tam bar- 
bara morem 5 
Permittit patria ? hoſpitio prohibemur arenæ, 
"| Bella cient, primaq, vetant confiſtere terrd. 
«= Si genus humanum S mortalia lemnitis arma, 
At ſperate Deos memores fandi atque nefandi. 


SE What Men, what Monſters, what inhuman Race; 
Wo: What Laws, what barbarous Cuſtoms oi the Place, 
| = Shut up a deſert Shore to drowning Men, 
and drive us to the cruel Seas again? 

lt our hard Fortune no Compaſſion draws, 
Nor hoſpitable Rights, nor human Laws ; 
re Gods are juſt, and will revenge our C auſe. 
1 Mr. Dryden. 


| f But *tis obſervable that they profeſs'd before, 


Non nos aut ferro Libycos populare Penates 
Venimus, aut raptas ad littora vertere prædas; 


Non ea vis animo, &c. 


= We come not with Deſign of waſteful Prey, 

To drive the Country, torce the Swains away : 

Nor ſuch our Strength, nor ſuch is our Deſire. 
Mr. Dryden. 


\. 


Whence we are taught, that the Party, who de- 
fires this Favour, ought to appear, on ſuch Coaits, 
W with moſt innocent Intention, ſo as neither to create 
any Danger to the Inhabitants, nor any probable 
W Grounds of Fear. And therefore Dido's Anſwer 
co this Speech is exceedingly wiſe and proper: 


rr 7 Ac. 3A I» 


CR 
5 


Res dura, & regni novitas, me talia cogunt 
Moliri, & late fines cuſtode tueri: 


= My cruel Fate, 

And Doubts attending an unſettled State, 
Force me to guard my Coaſts. 

T Mr. Dryden. 
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For before we grant any Thing of this Kind, we 
ought to be well aſſured, whether the Perſons ap- 
proaching come as F riends, or as Enemies, what 
Appearance the Fleet makes, what Force and Figure 
the Men bear who are to land; and farther, whether 
they are free from all contagious Diſtempers “ 
When there ariſes no Obſtacle on either of theſe 
Accounts, as it would be then moſt barbarous In- 
humanity to deny the Liberty of harmleſs Acceſs 
to Shore, ſo that Favour being once granted, calls 
for one more altogether as reaſonable, the Privile 
of erecting little momentary Huts for preſent Shelter, 
which is neither any Prejudice to the Shore, nor any 
Abridgment of our Right and Property. Indeed, 
Reaſon forbids that any one ſhould raiſe a /afting 
Structure or Edifice on the Strand, without expreſs 
Allowance from the Sovereign *, eſpecially if it 
could not be done but by endamaging others *. 

Altho' ſome Nations have, by . Compact, 
ſettled the Point of Acceſs to Shores and Ports 5; 
yet this does not hinder the like Kindneſs from be- 
ing due by natural Right, ſince many Duties, ari- 
ſing from thoſe Virtues which impoſe only an im- 
perted Obligation, are frequently ſtrengthen'd and 
confirm'd civil Covenants and Laws. Be- 
ſides, our preſent Aſſertion regards chiefly this ex- 
traordinary Caſe, when Perſons, contrary to their 
Intentions, are driven, by ſome Violence, on a fo- 
reign Coaſt; whereas theſe Covenants, which ſome- 
times paſs betwixt Nations, uſually have for their 
Subject the Point of conſtant and continual Acceſs 
on common Occaſions. Therefore, for this latter 
Indulgence, it is on no Account abſurd to require 
ſome moderate Conſideration. But in the former 
Caſe it would be extremely baſe and fordid to charge 
as a Debt ſo ſmall a Relief of Perſons in Diſtreſs, 
and, as it were, to ſet a Price upon our Charity. 

IX. Another Duty of Humanity is the Admiſ- 
ſion of Strangers, and the kind Reception and En- 
tertainment of Travellers. Some of the Ancients car- 
ried this Point to the Heighth of Ambition and O- 
ſtentation, conceiving the Right of Hoſpitality to 
found the ſtricteſt Relation, and the moſt ſacred 
Friendſhip *. But to give a natural Right to 
theſe Favours, it is requiſite that the Stranger be 
abſent from his own Houſe on an honeſt, or on 
a neceſſary Account; as, alſo, that we have no Ob- 
jection againſt his Integrity, or Character, which 
might render our Admiſſion of him, either dan- 


J L. 2. c. 2. f. 15. d Aneid. 1. ver. 542. © Add. Plin. N. H. I. 26. c 1. 4 Vid. I. 50. D. di acg; rer. dom 
Ailot. Mag. Moral. I. 2. 11. Of all Kinds of Friendſhips, that ſeems to be the firmeſt which is expreſs'd in the courteous En- 
WF tertainment of Strangers; becauſe the Perſons here, having not the ſame Ends and Intereſts to propoſe, cannot, ſo eafily, fall into 
Contention, as thoſe who are Members of the ſame State. Homer ſays, the Poor and Stranger are the Care of Ye: And again 
the ſuppliant gpm craves a Brother's Love. In Lucian (de Dea Syria) amongſt the Crimes which brought Deucalion's Flood upon 
the World, we find theſe which follow. They practiſed all Kinds of Injuſtice ; for they neither kept their Oaths, nor received 
Strangers, nor gave a patient Hearing to the Requeſt of the Miſerable. Of the Humanity which the Indians ſhew to Strangers 
lee Diod. Sic. I. 2. c. 42. Add. Plate de L. L. I. 12. lian (. H. I. 4. c. 1.) recites this Law of the Lucanians, If at Sun-ſet 
a Stranger arrives, and deſires Reception in a Houſe, in Caſe the Matter refuſe to admit him, let him be puniſh'd as an Offender 
againſt the Laws of Hoſpitality. Add. Lex Burgund. Tit. 30. ſ. 1. Helmoldus (in Chron. Sclaw. I. 1. c. 28.) reports of the an- 
cient Sclavi, If 2 Man be diſcover'd to have denied Lodging to a Stranger, (a Rudeneſs which ſeldom happens amongſt them) the 
Päaople join in a Body to pull down his Houſe, and to ruin his Eſtate ; which Way of Proceeding is permitted by the Laws 
Pil Jud. in his Life of Maſes, ſays, that Strangers have the ſame Rights as Suppliants. ; 


But our Author elſewhere acknowledges, viz. Lib. 4. c. 5. F. 8. that whoever has ſettled himſelf firſt upon one of th alle 
of 7 Streight, and has taken Poſſeſſion of the whole Streight, he that comes afterward to inhabit on *. Side, is —— 
onhy of his own Ports and Shore. So that in this Caſe, the firſt Occupant has a Right to require Cuſtoms of the Veſſels of the 
1 other, as if he had both Sides of the Streight, unleſs he be diſpenſed with by any Agreement. | 
1 a = Mr. Noodt's Book called, Probabilia Juris, (i. e.) The Probabilities of the Law, Lib. 4. c. 1. 

5 22 on the contrary, as our Author obſerves a little below, one People agree with another, that they will not come 
- ek" U. — on the Coaſts of each other, as 1 from two Treaties made long ago between the Romans and Carthagi- 
by ＋ ne _ and their Allies, ſhall not ſail beyond the Fair Promontary, unleſs they are driven farther by a Tempeſt, or 
| = 4 eir Enemies; and if, through theſe Means, they paſſed their Bounds, they ſhould buy nothing, nor meddle 
% jy my but _ was either neceſſary for Sacrifice, or to repair their Veſſels, and ſet fail again to return within five Days. 
00 ety * _ _ their firſt Treaty. The ſecond was, That no Roman ſhould trade into Sardinia or Africt; that they ſhould 
F par n ti * WY oor even land, unleſs to victual or refit ; and if they were driven aſhore, by a Tempeſt, they ſhould de- 
5 e Y. 4. above, and Lib. 2. c. 6. 5. 5. where you'll find Examples of theſe imperfe& Obligations, which hav 

l perfect by the Determination of the Legiſtator, who has made 2 eff=(tual by Law; * alſo, ſee Lib. 4. . 5. n iy 
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gerous of diſgraceful , and farther, that he cannot 
at preſent hire Lodgings for his Money. And 
therefore, in ancient Times, when publick Inns 
either were not in Uſe, or elſe accounted ſcanda- 
lous, and unworthy to receive a good and virtu- 
ous Gueſt, the Neceſſity of this Duty was greater 
and more ſtrictly binding, than it is now in moſt 
Parts of Europe; where we meet with ſo many of 
theſe Houſes exactly fitted and furniſh*'d, not only 
for all Uſe and Convenience, but even for Orna- 
ment and Splendor. 

Now although Inhoſpitality be commonly, and, 
for the moſt Part, juſtly cenſured, as the true 
Mark of a ſavage and inhuman Temper, yet the 
Point will now ana then bear a Diſpute, eſpecially 
as to the Caſe of thoſe who wander into foreign 
Countries purely on Account of Curioſity ; whe- 
ther or no ſuch Perſons may claim free Admiſſion 
by any natural Right. The Spartans, to juſtify 
themſelves in driving all Strangers from their 
Coaſts, thought this one Reaſon ſufficient, leſt the 
Converſe of Strangers ſhould introduce a Corrup- 
tion, or a Contempt of their received Manners and 
Cuſtoms . In Anſwer to which it is well urged, 
by ſome, that what we practice at home is not al- 
ways the beſt, nor what others do abroad the worſt ; 
if then a foreign Cuſtom be really better, it is abſurd 
to deſpiſe, and to reject it on the Score of its being 
foreign. That this is the Temper and Property of 
Curs to fawn on domeſtick Slaves, and to bark at the 
moſt noble and excellent of Strangers. That thoſe 
Men uſually contract a Roughneſs and Clowniſh- 
neſs of Behaviour, who never breathe out of their 
native Air, and ſee no more of the World than 
what paſſes under their Noſe *. As to the Que- 
ſtion >" 8 us then, thus much is certain, that if 
our People are kindly received by any Nation 
abroad, we ought to entertain the Men of that Na- 
tion with an equal Return of Civility. As on the 
other Hand, thoſe who drive us from their Coaſts, 
cannot, without the moſt ſtupid Impudence, petition 
us for a more courteous Treatment. But ſuppoſing 
that any one Nation, contented with what it finds 
at Home, utterly refrains from all foreign Travel, 
it does not appear what Obligation ſuch a State can 
have to admit thoſe who would viſit it, without a 
neceſſary or weighty Cauſe. The Caſe is ſomewhat 
like that of a private Man, who, in his Houſe or 
Gardens, poſſeſſes ſome rare Curioſity, or other 
valuable Sight; ſuch an one does not apprehend 
himſelf tied freely to let in all Spectators; but 
whoever is thus gratified, either rewards, or at leaſt 
acknowledges, it as an extraordinary Favour. And 
this ſeems the more reaſonable, becauſe the Grounds 
of prudent Caution and Suſpicion are ſo numerous, 
that we may eaſily make Uſe of one or other of 
them, to juſtify us in keeping ſuch Perſons at a 
Diſtance, as would too curiouſly examine and pry 
into our Affairs. | 

Therefore the Spaniſh Caſuiſt has not made ma- 
ny Converts by the Reaſons he lays down to juſtify 


his Countrymen in their Proceedings againſt the 


The Chine/e have much the ſame Conſtitutions in reference to Strangers. Vid. 2 
d (In Liay l. 41. c. 24.) The Decree of the Achæan, by which % 

call'd, exſecrabilis velut deſertio Juris Humani, as it were a deteſtable Violation of the Law of human Nature. Tis a Saying 

Periander in Plutarch, (Sympoſ.) I commend thoſe States, and thoſe Magiſtrates, which firſt give Audience to Strangers, and then 


«4 Add the Anſwer given by ſome of the Americans to the Spaniards, in Mentaign 


their own Subjects. 
< Franciſcus a Victoria Relect. 5. ſ. 3. 
Eſſays, 1. 3. c. 6. 


Indians. The firſt Right on which he foungs ther 
Title, is that of natural Society and Commy; 
tion, which he draws up into this Aﬀſertion, 7; 
Spaniards had a Right of travelling and of lies | 
thoſe Countries, provided they did the Native? l 
Harm, and from this Privilege none could 5. . 
them. In Reply to which it is well urged tha 
this natural Communication does not hinder k ju 
Proprietor from communicating his Goods by 10 
Methods, and upon ſuch Conſiderations as he 
neceſſary. And farther, that it ſeems v 
and abſurd, to allow others an indefinite or unf 
ted Right of travelling and living amongſt . 
without reflecting either on their 3 or 6 
the Deſign of their coming ; whether, ſuppoſ 
them to paſs harmleſly, they intend only to take; 
ſhort View of our Country, or whether they chin 
a Right of fixing themſelves with us for ever. 
that he who will ſtretch the Duty of Hoſpitality u 
this extravagant Extent, ought to be rejected x, 
moſt unreaſonable, and moſt improper Judge d 
the Caſe. The ſecond Principle he nl down is 
That it was lawful for the Spaniards to traffick wi 
thoſe People, and the Sovereigns on either Side cuil 
not hinder their Subjects from ſuch Intercourſe, Bu 
here Men of more ſober and moderate Judgmem 
confeſs themſelves unable to find out any ſuch L. 
berty of trading, as Princes may not abridge thei 
Subjects of, for the Good of the Commonwealth. 
much leſs ſuch as ſhall force and obtrude 8 
upon us, whether we will or no. His third Ne. 
ſon is this, IF the Indians had amongſt them an 
Rights and Privileges allowed in common to Nuting 
and Foreigners, in theſe they ought not to binder th 
Spaniards from their Share : For Example, If alu 
Strangers were permitted to dig Gold, the Spaniary 
might fairly claim the ſame Liberty. 

On which Point ſome have judged it worth con- 
ſidering, firſt, whether thoſe Privileges were granted 
to others by way of Debt, or by way of free Gif 
and Favour. For of thoſe Things which Men ca 
not claim from me as ftrily their Due, I may be 
more liberal to one than to another. And in th 
next Place, whether theſe new Comers will behave 
themſelves with the ſame Juſtice and Modeſt a 
the former, who made Uſe of our Goods without 
our Prejudice or Inconvenience ; and whether thele 
late Gueſts propoſe no other End of their Viſt, 
Suppoſe I give one or two of my Neighbours Lea 
to come into = Garden, as often as they pleat, 
and to gratify themſelves with taſting my Fruit; 
it may be, there breaks in afterwards a rude Heco 
who is for tearing up my Trees, and would kick 
me out, to plant his own Body in my prop! 
Land; my Caſe is bad if I may not be allow'd to 
ſhut the Gate againſt ſuch an intruding Villan* 
But let others ſettle this Controverſy. As to ou 
main Queſtion, it is look'd on by moſt as the fafl 
Way of reſolving it, to ſay, That it is left in tit 
Power of all States, to take ſuch Meaſures bolt 
the Admiſſion of Strangers, as they think cone 
nient ; thoſe being ever excepted, who are drivel 


of. Ged. Deſcript. Chin, c. 1. 
acedonians to enter their Territories, 
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ey forbad the 
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1 For the ſame Reaſons Lycurgus forbad the Lacedemonians to travel out of their own Country, leſt they ſhould leam che bai 
Cuſtoms and coarſe Manners of Strangers. 7s. Lac. See Potter's Archæol. Græc. I. 4. c. 21. 


other Reaſons of the Spanib Divine, in his Treatiſe De Juriba Malia 


2 Ziegler has examin'd, at full Length, theſe 
Lib. I. Cap. 23. f. 54, & /egg. 
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ſts by Neceſſity, or by any Cauſe that 
Rd and Chen aſſion. Not but that it is 
barbarous to treat, in the ſame cruel Manner, thoſe 
who viſit us as Friends, and thoſe who aſſault us as 
Enemies *. The free Admiſſion of Ambaſſadors 1s 
deduced from another Head N. | ; 

But having once admitted Strangers and foreign 
Gueſts, to turn them out again, unleſs by good 
Reaſon, is uſually cenſured as ſome Degree, at leaſt, 
of Inhumanity *- From the Number of theſe good 
t Reaſons, St. at and with him * Grotims, ex- 
wy the Caſe of grievous Scarcity and Dearth 
afflicting a People. To whoſe Judgment we ſub- 
ſcribe with this Suppoſition, That there are {till 
Means left, though 2 very hard and preſ- 
ſing, to ſave both Natives and Strangers, and if 
the latter have been formerly, or may be hereafter, 
uſeful and ſerviceable to us, and of ſuch only St. 
Ambroſe ſpeaks. But in caſe we are not obliged to 
the Foreigners amongſt us, and there be no Neceſ- 
ſity of their periſhing, ſhould we ſend them off, 
there ſeems to be no Reaſon why the Subject, on 
their Account, ſhould be content to ſtruggle with a 
Famine *. : 
| X. In the ſame Claſs of Duties Grotius places 
ne allowing of a perpetual Habitation to Strangers, 

= who, being driven by Violence out of their own 
I Country, are forced to ſeek out a new Seat; pro- 
= vided fill, that they ſubmit to the eſtabliſh'd Go- 
ernment, and behave themſelves with ſuch Pru- 

—_—_ dence and Decency, as to adminiſter no Occaſion 

0 Factions and Seditions *. 

Humanity, it is true, engages us to receive a 
ſmall Number of Men expelled their Home, not 
bor their own Demerit and Crime; eſpecially if 
chey are eminent for Wealth or Induſtry, and not 
likely to diſturb our Religion, or our Conftitu- 
tion. And thus we ſee * many States to have riſen 
to a great and flouriſhing Height, chiefly by grant- 
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ing Licence to Foreigners to come and ſettle a- 
mongſt them; whereas others have been reduced 
to a low Condition, by refuſing this Method of 
Improvement. 

ut no one will be fond of aſſerting, that we 
ought in the ſame Manner to receive and incorpo- 


rate 4 great Multitude, N if now in Arms, 
or naturally addicted to War; ſince it is ſcarce poſ- 
ſible, but that their Admiſſion ſhould highly en- 
danger the Natives. Therefore every State may be 
more free or more cautious in granting theſe In- 
dulgences, as it ſhall judge proper for its Intereſt 
and Safety. In order to which Judgment, it will 
be prudent to conſider, whether a great Increaſe in 
the Number of Inhabitants will turn to Advantage ; 
whether the Country be fertile enough to feed fo 
many Mouths ; whether upon Admiſſion of this 
new Body, we ſhall be ſtraitned for Room; whe- 
ther the Men are induſtrious, or idle ; whether th 
may be ſo conveniently placed and diſpoſed, as to 
render them incapable of giving any Jealouſy to 
the Government. If on the whole, it appears that 
the Perſons deſerve our Favour and Pity, and that 
no Reſtraint lies on us from good Reaſons of State, 
it will be an Act of Humanity to confer ſuch a Be- 
nefit on them, as we ſhall neither feel very burthen- 
ſome at preſent, nor are likely to repent of here- 
after. If the Caſe be otherwiſe, we ought ſo to 
temper our Pity with Prudence, as not to put our- 
ſelves in the ready Way of becoming Objects of 
Pity unto others. Farther, ſince whatever we beſtow 
on ſuch Petitioners, we may juſtly reckon as a 
Matter of free Bounty in us, hence it follows, that 
they are not preſently to lay Hands on what they 
pleaſe, nor to fix themſelves, as it were, by ſome 
Right, in any Spot of Waſte-ground they find 
among us z but that they ought to reſt ſatisfied with 
the Station and Privileges we affign them“. 

XI. The next Office of Humanity mention'd by 


il Vid. Diod. Sic, I. 1. c. 67. Add Ziegler ad Grot. 1.2. c. 2. f 23. Vid. Liv. I. 2. c. 37, 38. De Offic. I. 3. 
* * Grot. : ** vo» 19. © Vid. Sueton. Auguſt. c. 42. & Bacler. ad Grot. d. J. f_Lid.2. e. 3. ſ. 16,17. s Euripides 
edea Xen A Ein, Oe, ver. 222. 
the A Stranger ſhould conform Socer arma Latinus habeto, 
In Manners to the State that protects him. Imperium ſolenne ſocer; mihi mania Teucri 
ave f Conflituent, urbiq; dabit Lavinia nomen. 
* So among the Articles of Peace propoſed by neas in Vir- 
Out gil, x. xii. 192. we find this for one: Latinus ſhall the Regal Scepter bear, 
* Latinus firſt in Peace, and chief in War. 
il. % What hath been ſaid may be illuſtrated by theſe hiſtorical Examples. Latinus, in Virgil Au. 11. ver. 316. offers the 7 rojans 
ae Condition: 
af, Eft antiquus ager Tuſco mihi proximus amini, A Tract of Lands the Latines have poſſeſs'd, 
by Aurunci Rutultg; ſerunt, & womere duros Along the Tiber, ſtretching to the Weſt, 
. Exercent colles, utque horum aſperrima paſcunt. Which now Rutulians and Auruncans till, 
oh Hoc omnis regie & celfs plaga pinea mantis And their mix'd Cattle graze the fruitful Hill ; 
dick Cedat amicitiæ Teucrorum, & farderis aquas Thoſe Mountains fill'd with Firrs, that lower Land, 
opt Dicamus leges ; ſocioſq; in regna vocemus. If you conſent the Trojans ſhall command, 
* Call'd into Part of what is ours; and there 
* . On Terms agreed the common Country ſhare. 

ö . : Mr. Dryden. 
cur b va a e obſerves, from Cato's Origines, that the Land, here mention'd, contain'd 100 Acres. He tells us, likewiſe, 
W or tear we ſhould think that the King was liberal of what did not belong to him, that to thoſe Words Aurunci Rutuliq; ſerunt, we 

mult join mihi in the preceding Verſe ; the Auruncans and Rutulians having that C allowed them in a Way of free Stipend 
the or elſe being placed there by the Kin his Husbandm mana : 2 Sag 4g ecard 6, hrodhgonduon age nc 

5 . „ 1 75 — _ y g as his Husbandmen, to ge the Crown Lands. The Story is told more at large by 
1; N i . * * o : : 

Ide Cimbriars in Florus (I. 3. c. 3.) petition the R Se i 
Ve- petition the Roman Senate, that ſo brave and warlike a People would give them a little 
* Portion of Land as a kind of Pay, promiſing in Return, that their Hands and their Weapons ſhould = ever 1 in the Cauſe 


vate Men? Beſides, 
admit ſo ſtron 
4 In Cæſar 
an Country to ſeek a foreign Seat; that if t 


„and fo fierce a Nation into their Limits. 


h WE gotten by their Arms. 
other Country, who could not defend their own. 


* EI 


1 w 


5 ö of Rome. But (as the Hiſtorian there reflects) what Land could the Romans vive 
bc Point of ſuch arbitrary Diſtributions ? And how could the Senate, whom manifeſt Injuſtice, diſpoſe of the Property of pri- 
ſleſling ſo many Things as were likely to raiſe the Appetite of needy Strangers, they judg'd it 


them without quarrelling amongſt themſelves, on 


e to 


B. G. I. 4.) the Ten&eri and Uſipetes petition'd in this boaſting Manner : That they did not voluntarily leave their 


R , 
Profitable Friends ; only they deſire ſome FOE 8 1 eee 


or to have the Privilege of keeping what they had already 


The Anſwer which Cz/ar ſent them was to this Purpoſe ; That 'twas unreaſonable in thoſe Men to invade 
That there were no vacant Lands in Gallia ; eſpecially not to hold ſo vaſt a 


Multitude, 


eat 


—— 


.. See Parrhafiana 
1 & Gm. of Mr. B 


See what is ſaid above, L. 2. c. 3. J. 23. and below, Lib. 8. c. 9. $. 12. Note 1. 


„Tome 1. p. 265, &c. and a Diſcourſe Dy conſcribendo Milite, F. 18. among the Sele& Diſcourſes, Jur. Nat. | 


: Grotius, 
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Grotius, is that we allow every Man the Privilege 
of procuring for himſelf, by Money, Work, Ex- 
change of Goods, or any other lawful Contract, 
ſuch Things as contribute to the Convenience of 
Life, and that we do not abridge him of this Liber- 
ty, either Wl any civil Ordinance, or by any un- 
lawful Combination, or Monopoly. For that as 
Trade and Commerce highly promote the Intereſt 
of all Nations, by ſupplying the Unkindneſs of the 
Soil, which is not every where alike fertile, and by 
making thoſe Fruits ſeem to be born in all Places 
of the World, which are to be found in any one *: 
So it cannot be leſs than Inhumanity to deny any 
Son of the Earth the Uſe of thoſe good Things, 
which our common Mother affords tor our Sup- 
t; provided our peculiar Right and Propriety 
not injured by ſuch a Favour. And therefore 
the Megarenſians (in Plutarch) when the Athenians 
had forbidden them Entrance to all their Ports and 
Mart-Towns, complained that this was done gaps 
Tu x dixaia, contrary to the Law of Nations. 
But this Aſſertion will admit of many Reſtricti- 
ons. For we do not ſeem in Duty obliged to 
communicate to others ſuch Goods, as belong not 
to the Neceſlities, but to the Pleaſure and the Su- 
perfluity of Life. And then, if Scarcity lies upon 
us, we may juſtly keep what we have to ourſelves. 
Could Foſeph have diſcovered that the Corn of 
Egypt was not ſufficient to ſupport the Natives, 
under the ſeven Years Famine, he might, with good 
Reaſon, have forbid the Exportation of it to Fo- 
reigners *, So the Athenians once decreed it to be 
eapital for any Subject of that State to carry Corn, 
for Sale, any where but to Athens . Beſides, we 
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may fairly exclude others from trafficking with ,, 
for Things not abſolutely needful for the Sup 
of Lite, when by ſuch a Permiſſion our own Conn 
would loſe a conſiderable Advantage, or ſuc. 

tain (though by indirect Conſequence) ſome notable 
Evil. For Example, one Kingdom, ſuppoſe, pro. 
duces admirable Horſes; what ſhould hinder the 
Government there from paſſing an Act to prohikj 
the carrying into foreign Parts, any that are fit ſo 
breed ? For ſhould the fine Strain grow comm 
the Country would loſe its greateſt Profit, and its 

reateſt Ornament. And this beautiful Race is of. 

ected abroad, not for neceſſary Uſe, but for Po 
and Pride, for Elegance and Eaſe . In ms 
the old Roman Conſtitutions it is made capital tg 
carry Wine, Oil, or Arms to the barbarous N. 
tions *. They thought the Prohibition about the 
Wine and Oil no leſs neceſſary, than the other about 
the Weapons, fearing leſt the Barbarians, by taſt 
ſuch generous Productions of the Empire, ſho 
endeavour to make themſelves Maſters of ſo rich; 
Soil. And we find in Livy ©, that when Aruy gf 
Clufium invited the Gauls into Ttaly, he made then 
a Preſent of Italian Wines, as the Encouragement 
and the Reward of their Expedition *, 

Laſtly, there lies no Reſtraint on a State, y 
in reference to the Exportation of Goods, it ſhould 
not favour its own Subjects more than Stranger, 
as by demanding leſs Cuſtom of the former than of 
the latter, or by giving them the Right of 5, 
Purchaſe. 

XII. Though, as has been ſhewn, we are ally 
in many Caſes to ſell, yet, as Grotius s obſerves ng 
Law ties us to a Neceſſity of bi. In as much 


Multitude, without Prejudice or Danger. Though indeed he had ftill axother more ſecret Reaſon, why he would not hare tloſe 


new Neighbours. 


In Tacitus (A. xii. c. 55.) the Autibarii, being at a Loſs for a Dwelling, having therefore ſeated themſelves in ſome Land; be- 
yorid the Rhine, belonging to the Romans, exculed themſelves, not altogether unreaſonably, in theſe Words: That the main Par 
s being only employed, now and then by Chance, in feeding Beaſts for the Army. That the Rinay 


of the Land was ufeleſs ; 


ought to reſign a Place which was fill'd only with Beaſts, when they might relieve the Diſtreſs of Men; and prefer Friends and 
Subjects to Deſerts and Solitudes. That as Heaven was poſſeſs'd by the Gods, ſo the Earth was given to Mankind; and whit 


Parts were void of Inhabitants, Iay in common to all the World. 


(Which Principle Sir Themas Moore eſtabliſheth amongt hs 


Utopiens, I. 2.) This Meſſage deſerv'd a more favourable Anſwer than thoſe moſt haughty Words of Avitus, That they ought to 


{ubmit to the Pleaſure ef their Betters. 


That the Gods, whoſe Aſſiſtance they now implore, had choſen the Romans to be Com- 


manders of the World, and to diſpoſe of it as they ſhould think convenient, without ſuffering any other Judges but 


themſelves. 


The Emperor Probus ſettled an hundred Thouſand of Baſtarnæ in the Roman Territories; who all proved fruitful and quit, 
But he _ the ſame Liberty of Tranſplanting vaſt Numbers from other Nations, as from the Gepidi, the Cu- 

* Theſe Tyrants tumni, the Vandals, &c. all theſe broke their Promiſe, and, whilſt the Emperor was engaged in the War :gainl 
were ſuch as revelt- the * Tyrants, wandered by Sea and Land almoſt through the whole World, and ſpread no ſmall Cloud a 


ed from the Empe- the Glory of Rome. Flaw. Vopiſc. 


ror then reigning, | 
and cauſed themjelwves to be proclaimed Emperors by the Soldiers. See Salmaſius upon the Thirty Tyrants of Trebellius Pollio. 


So likewiſe in Ammianus Marcellinus, the Goths, deſerting their Seat for Fear of the Hum, 
ſelves in Thrace, promiſing to live quietly, and to lend him their Service when he ſhould have 


d Leave of Valens to fix then. 
ion. Soon after, other barh- 


rous People put up the ſame Requeſt, to whom Valens granted the like Favour, hoping that from theſe Numbers he might dz 


Men for his Troops, without any FI. Charge. Vet this Indulgence proved aſterwar 


at large. Add. Socrat. Hiſt. Ecclef. I. 4. c. 28. 


a Liban Orat. 3. God hath not enriched every Place with all his Bleſſings; but hath divided his Gifts according 


his Ruin; as the Hiſtorian demonſrats 
to the Di- 


ference of Countries, that he might incline Men to Society, by the Want of mutual Aſſiſtance; and he diſcover'd to Men the N 
of Trading, that what was the Product of any particular Soil, might, by this Means, be enjoy'd in common by the whole World 


d Quintil. Declam. 12. Whilſt we were ſelling to the neighbouring 


lected a due Regard to the publick Safety; and, having emptied our Stores abroad, 
4 In Livy (I. 43. c. 5.) Upon the Requeſt of the Gallic Am 


they ſhould have the Liberty of buying Ten Horſes, and of carrying them out of Italy, now this was otherwiſe forbid, 


© Lycurg. Orat. contra Leocrat. 


f Add. Numb. 13, 24. Fudith 10. 20. 


c. 33. 
451. 2 c. 2. F. 20. Plato de L. L. 8. Let no Man import Frankincenſe, nor other foreign Thi 


ations, and _— on by the Hopes of ready Gain, we beg: 
ourſelves at home. 

ors, it was wore! tht 

c 5 


ought a Famine u 


uſed in Sacrifices, nor Pu- 


ple, nor any Colours which are produced at home; nor, in ſhort, any Commodity, but ſuch as is abſolutely neceſſary ; 1 Jo 


the other Side, let no Man export w 


that they allow no Entrance to Merchants, ſuffer no Wine, or any other Incitement to LAY, 
Uſe of thefe Delicacies muſt needs weaken Mens Minds, and unbend the Stiffneſs of their Co + - Tis 


of the Suevi, that if Beaſts be brought from other Parts for their Afﬀiſtance, they refuſe to make 
forbid the Importation of them, being of Opinion, that thoſe Liquors ſoften and effeminate the Spirits of Men, 


they abſolutely 
render them unfit for laborious Employments. 


hat is of neceſſary Uſe in our own Country, Cæſar de B. G. I. 2. reports of the — 


; imagining 
ſame Author telb 
ſe of them; and as for Wine 


to be import 


1 


1 Ad Bar baricum transferendi vini, olei, & liguaminis nullam quiſquam habeat facultatem : nec guſtiis quidem canſa, 


aut fas e 
Aa ubicunſu 


mericorum, &c. Si quis aliquad armorum genus quarumcungque Nationum Barbaris alieni-genis contra pietatis naſtræ interdi 
7 7 2 1 7 2 « That Not 10 preſume 0 


wendiderit : bona ejus univerſa protinus ſiſco addici, ipſum quoque capit olem parnam ſubire decernimus. 
«* tranſport into the Country of the 1 ine, Ou, Ointments, Pickles, &c. If any Man ſhall ſell to the Bartar® 
« Nations any kind of Arms whatſoever, contrary to the Imperial Edicts, let all his Goods be 
% Death.“ g. IV. Tit. XLI. 2 res exportari non debeant. Leg. I, II. See Briſſon Select. Antiguit. Jur. Civ. L. 


Nooat on the Digeſt. Tit. De contrat. emp. pag. 395, 396. 


Cap. IV. and the Commentary of 


ſaler 


confiſcated, and let him . 


PO 


Fas every Man is naturally free to accept, or to fer 

Recaſon to complain, becauſe another is content to 
SS want ſomewhat which he could ſupply him with. 
SE A nd therefore we find it forbidden in many Places, 


s well ancient as modern, to import ſome parti- 
IT cular Commodities; either, leſt any Damage ſhould 
by this Means ariſe to the State; or to excite the 


Induſtry of our own Subjects; or to hinder our 
Money from paſling into * 4 Hands. 

Therefore the Spaniſb Caſuiſt, lately mentioned, 
: widely miſtaken, when he aſſerts, that by the 
SE Law of Nations, every one has a Right of trading in- 
o foreign Parts, of importing what the People there 
= want, and of exporting Gold, Silver, and other Goods 


9 
0 * 


3 „ which they abound. For ſuppoſing I declare my- 


& 


1 :1f well ſatisfied with what I poſſeſs of my own, 


1 15 2 4 . . 
vich what Face can another force his Things up- 


on me, whether I will or no? 


#- * - 
p 12 
' 
POR. 
„ 


pit When the contrary is enacted, for Example, 
öiz•ä when, in ſome Places, every Houſholder is obliged 


do buy yearly ſuch a Quaatity of Salt, this ariſes 
at: WR; * the Power of Princes over their Subjects, and 
that Neceſſity of buyin 

it: bute. 


is a kind of Tax or Tri- 
| Thus too a Ruler may enjoin his People, 
: = that if 4 want ſuch a particular Commodity, 
; „ they ſhall buy it only of ſuch a Perſon, Which 
kind of Laws are very juſt, when they promote 
the Intereſt of the Commonwealth. In the ſame 
== Manner we find it often commanded by Authority, 
chat the Subject do immediately buy up Corn and 
other Neceſſaries, cven in remote Parts, when 
ere is Danger of a Scarcity (eſpecially upon Ap- 
prehenſion of a Siege) or to bring down Proviſions 
to a more reaſonabie Price amongſt us. But that 


mould go about to compel a Man, over whom I 


= have no Power, to the Purchaſe of my Commodi- 
ties, this is what no Reaſon will juſtify, or excuſe *. 
For upon what Pretence can I afſume ſuch Autho- 
I rity over the Purſe of another, who is not my 

Subject, as to preſcribe the Matter, and the Mea- 
ſure of his Expenccs, and to teach him how he 
= ſhould provide for his Neceſſities, or for his Plea- 
ſures? And though my Gain be, in the mean Time, 
hinder'd, or lefſen'd, yet this Conſideration can by 
no Means abridge the other Party of his natural 
Liberty. Or, it I would have him thus contri- 

bute to my Advantage, I ought to encourage him 


by mutual good Offices, and render myſelt worthy: 


of the Favour. But if a Man being ſtock'd wit 

ſuch particular Commodities, offers to vend his 
— Abundance, where-ever he can find Chapmen, it 
= would, in this Caſe, be moſt inhuman, and unjuſt 
do hinder him from thus furniſhing himſelf with 
other Things, which he wants for the neceſſary 
== Occaſions of Life *. 


XIII. Another Duty of the ſame Rank, is the 


giving Licence to Men of other Nations, eſpecially 
i ſeated in our Neighbourhood, to ſolicit, and con- 
tract Matrimony with our Subjects, when they are 
at a Loſs for Women amo themſelves *. As 

for Inſtance, if a People compos'd only of Men, ei- 

ther being expell'd their own Country, or upon 

W ſome other neceſſary Account, are fix d near us, and 

IF. defign to form anew State. For to live without the 
= Aſſiſtance of the other Sex, is what the Frame and 

IF. Temper of few Men can bear. Celibacy in a 


* Add. Bœcler. in loc. citat. Grot. 
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fuſe, what Purchaſe he pleaſes ; and ng one has juſt 
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healthy Conſtitution is the Gift only of excellent 


Souls; and to ſeek other Satisfactions, in this Caſe, 


than Nature adviſes, or allows, would be foul and 
brutal. Beſides, as Florus obſerves, Res tantum 
unius etatis eſt populus virorum , A State made up 
of one Sex, viz. Men, can laſt but one Age. Upon 
this Principle many are willing to deiend, or at 
leaſt to excuſe, the famous Exploit of Romulus, the 
Rape of the Sabine Women. Authors indeed are 
divided about the Reaſon, and the Manner, of this 
Proceeding. Diomſius Halicarnaſſeus reports, that 
the main Deſign of Romulus was to obtain the 
Friendſhip and Alliance of the neighbouring Na- 
tions, by joining with them in Marriage; and 
that, though he began this Project in an injurt- 
ous Way, yet he imagin'd that in Time this ill Be- 
ginning would produce a good Concluſion, and that 
a fair Correſpondence and Familiarity would be ef- 
tabliſh*'d, ſo ſoon as they 
themſelves to the new Brides, by the Plea of Love, 
and to the Fathers and Relations, by urging that 
the Stratagem was ſet on Foot, not out of Affront 
and Abuſe, but as a neceſſary Relief to a deſperate 
Condition. Yet it 5 _— a P 
ve oſterous Way of gaining Friendſhip. 

Ti Ag ak L. L. e. 55: 4 What he reports of Segeſtes, 
that when Arminius had ſtolen his Daughter againſt 
his Conſent, Gener inviſus, &c. The Names of Son- 
in-Law, and Father-in-Law, which, when there is 
a mutual Conſent of Parties, uſed to be a Band of 
Love and Endearment, prove now the Seed of 


Hatred, and the Incitement to mortal Diſcord. 


Others pretend, that Romulus, by this * 
only ſought an Occaſion of quarrelling with his 
Neighbours, which ſeems very improbable. The 
common Defence of the Fact is to alledge the Want 
of Women, and ſo to have Recourſe to Neceſſity; 
but then Authors take Care to tell us, that Com- 
miſſioners were firſt ſent about to treat with the Peo- 
ple on the Affair, and to beg that they would not 
think it hard to let Men, like themſelves, mix with 
them in Race and Blood ; and that when theſe 
Agents were diſmiſſed after a reproachful Manner, 
it was then at laſt thought proper to gain Relief, by 
the joint Application of 8 and of Force. 
And what makes the Thing ſtill carry a better 
Face is, That this Way of catching Wives was, in 
thoſe Times, not only a common, but a laudable 
Practice; Dionyſus calls it, An Ancient and a Gre- 
cian Cuſtom, and the moſt renowned Method of ob- 
taining Maids in Maraiage. L. 2. c. 30. Add. Judges 
XXI. 22. It is true, Violence can ſeldom be ne- 
ceſſary in this Caſe, ſince it is never difficult to find 
Women enough, who ſhall be ready, of their own 
Accord, to accept of any Husbands that are not 
abominably vile and ſcandalous. 

To * thoſe who ſeek our Alliance, by ſuch 
Propoſals, would be very hard Dealing. And tho? 
the Denying of a Woman for a Wife be not, in it- 


ſelf, a juſt Cauſe of commencing a War, yet it is, 


if the Refuſal were accompanied with Reproach. 
As the Inhabitants of Rhegium, when Dionyſius of 
Sicily ſent to deſire a Wife amongſt them, returned 
in Anſwer, That they would grant him none but 
the Daughter of their common Executioner. See 
Diodor. Sic. |. xiv. c. 108. & Strab. |. vi. a like In- 
ſtance is to be met with in Paulus Venetus, I. I. c. 52. 


——_ 


——_— 


See Mr. Buddexs's Diſcourſe, entitled, 
Y at the ſame Time, what I have ſaid upon 


1 See the Diſcourſe of Mr. Thomaſius, entitled, De pretio affectionis in res fungibiles non cadente, c. 2. F. 1, 2, ö. 

uriſpr. Hiſtoricæ Specimen, f. 9. among his Selecta Juris Natura & Gentium, But ſee, 
Tim : | rotius, Lib. II. Cap. II. F. 21, -Not- i. % 
Ry erat mivy atatis, populus wirorgm, Flor, 1. c. 1, numb. 10. | 


On 


ſhould have clear'd 
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On the other hand, ſhould a Prince, by Virtue of 
his ſovereign Authority, compel the Women of 
his Country to accept of ſuch Husbands as have 
nothing in them to deſerve Affection, this would 
look like Inhumanity ; eſpecially in caſe the For- 
tunes and Conditions of the Parties were unequal. 
The Speech of Canuleius in Livy, where, in the 
Name of the Populacy *, he intreats the Senate, 
that they would allow them the Privilege of 
Marriage, a Favour granted to Foreigners, and to 
Neighbouring Nations; and that they would not 
exclude them from the Number of Mankind, does 
not belong to the Queſtion before us, although 

roduced as an Inſtance by Grotius. For the Ple- 
; Hon did not then feel a ſcarcity of Women, but 
the Aim and Deſign of this Petition was to raiſe 
themſelves to an equal Pitch with the Nobility, by 
Means of marrying into Patrician Families, Other- 
wiſe, when Women are plenty, there is no Occa- 
ſion of winning a Bride by main Force of Arms : 
Invenies aliam, ſi te hæc faſtidit. As for thoſe civil 
Laws which forbid Marriage with Foreigners, or 
between Subjects of different Ranks, they always 

reſuppoſe, that every one is able to find out a 
Match ſuitable to his Condition ; and they are ge- 
nerally founded on ſuch Reaſons as theſe ; that the 
Splendor of great Families may be preſery*d ; that 
our Women may more eaſily get Husbands at 
home, whilſt our Men are not allow'd to get Wives 
abroad; or that the * Riches and the Aﬀections 
of our People, may not, by the Means of Inter- 
Marriages, be eſtrang*d from us, and ſettled on a 
foreign State. 

XIV. Laſtly, Grotius adds, that any Right com- 
mon to all, and, conſequently, an Obligation to a 
Duty to be perform'd towards all, ariſes from this 
—_— that we grant ſuch an Indulgence pro- 
miſcuouſly to every Stranger; becauſe then, if any 
one be excluded from the Privilege, he is manifeſtly 
injur d. For it is an Affront and Reproach to de- 
bar a Man, without particular Reaſon, from a com- 
mon Advantage; this being to make him unequal 
and inferior to others. Hence Grotius concludes, 
that if it be in any Place permitted to Strangers to 
hunt, to fiſh, to hawk, to gather Pearls, to receive 
Legacies, to ſell Goods, to contract Marriages 
(even without being compelPd to it by Scarcity of 
Women) no Nation can be denied the ſame Liber- 
ties, except they have forfeited them by their own 
Default. But this Aſſertjon will ſcarce hold. For 
the Conceſſions here ſpoken of muſt be made either 
expreſly, or tacitiy. When we grant a Thing ex- 
preſly to another, we do it either precariouſly, or in 
the Manner of a Pa#, or perfect Promiſe. Now 
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that any one ſhould give a perfect Right over | 
a 


Thing of his (not due by the Law of Natur, 
all Nations, known and unknown, without L . 
or Reſtraint, is a Caſe, which, I believe, never a: 
nor never will happen, For every one is wa 

to know, at leaſt, on whom he beſtows his Ben 
and in what Meaſure. But when a Man Fre: 
Padt, or free Favour, has granted ſuch a pat 

Privilege to all that come under his Friend, * 
Acquaintance, for a meer Stranger to woos 45 
* * to the ſame Indulgence, would be y 7 
pudent, and very wicked. As for thoſe Th 
which we permit zacitly, or, as it were, 


they are reckon'd of Courſe to be of th Pray 


e ſame N. 


ture with precarious Favours; and ſuch mb ; 4 


fairly revok*d, either upon the C e 
fairs and Circumſtances, Us becauſe cb Peter ru 
enjoy'd them did not make fo prudent and modeſ 
a Uſe of them as they ought. Bæcler. ad Gry 
XV. What we have hitherto touch'd on, 
but vulgar Degrees of Humanity, the Omiſian a 
which implies a moſt baſe and abject Temper a 
Mind. A much higher, and more illuſtrious din 
of the ſame Duty, is when a Man, out of ur 
Benevolence and Inclination, ariſing either from 
native Generouſneſs of Soul, or from Pity and Con 
paſſion to a Perſon in Diſtreſs, is at ſome Pains a 
Charge in beſtowing freely on another, what 
relieve his Neceſſity, or procure his Advan 
Kindneſſes of this noble Rank are, by Way of Emi. 
nence, ſtiled Benefits ; the Manner and Meaſure d 
diſpenſing which are commonly to be adjuſted ih 


regard to the Condition of the Giver, and of th 


Receiver. And theſe are the Things which open 
Mankind the largeſt Field of doing Good, and d 
acquiring Glory, if they are temper'd and regu- 
lated by true Prudence and Greatneſs of Mind. Fa 
to throw about Favours without Reaſon and Judge 
ment, ought, as Pliny * obſerves, to be called An- 
bition or Oſtentation, or any Thing rather than Li. 
berality. Wiſe Men have made it their chief Bu- 
ſineſs to preſcribe Rules for the guiding and pe 
fecting of theſe Obligations: And A ancient 
Books of Morality are not on any Subject mor 
copious, or more clear. + Tull. Off. I. c. 14. N. 
neficentia, qua nihil eſt nature humane accommult 
tius, multas habet cautiones, &c. The Duties of Li 
berality or Bounty, than which there is nothing 
more agreeable to the Nature of Man, fall unde 
many Limitations . For in the firſt Place i 
ſhould be our Care to ſee that our Bounty prore 
not a Prejudice, either to the Perſon we would 
oblige, or to any other Body; and then that i: 
do not give above our own Ability, nor above ti 


— E 


1 Canuleius's Words are, Connubium petimus, quod finitimis, externiſque dari folent — ut heminum — numero fimu. Li. 


Dec. 1. Lib. 4. c. 3 


2 This Clauſe, in Mr. Hertius's Edition, with his Notes, is thus rendered, Ne opes aut effectus noflrorum in alias Cvitati # 
Connubia transferantur ; whereas other Editions have it, as it ought to be, afe&us. This 1 it credible, that 'tis not af 
in the Impreſſion, but, as Hertius remarks, by way of Supplement, a Thing omitted in the Author's Expreſſion. For Fear, (a3 
he) a Citizen, by Favour of the Alliance and Riches of ſome powerful Stranger, ſhould exalt himſelf above others, or, on the ci. 
trary, for Fear a powerful Stranger ſhould make Uſe of his Alliance to a Citizen to become a Maſter of the State. Fo ſo Arifutt 
obſerved, that Dionyſius the Younger, 3 married a Woman of Locris, found a Way, by Means of that Alliance, to 
himſelf of the Government of that 2 » Polit. J. 5. c. 7. But all this is comprehended in the Word afectus, which 1 ce. 
tainly that of our Author, for edu here has no Meaning. | 
1 3 A 2 & actantia, & effuſia, & guidvis potius, quam liberalitas exiſtimanda eft, cui ratio non conflat. Plin. 1g 

ap. 38. numb. 4. 

4+ See the Commentators upon theſe, and ſeveral other, Paſſages, where Tully treats of Beneficence. See Marc. Antonin: Lid. 5 
c. 6. with Gatater's Notes, and Pliny the Younger, Lib. 9. c. 30. But above all, I muſt commend to your Reading a little Boos 
wherein Mr. Le Clerc gives a fine Idea of Liberality, and wherein he ſhews, excellently well, the falſe Notions which Men 0 
narily have of that excellent Virtue. Tis the 12th Chapter of his Book, which he entitles, Reflections upon our good o- ill Lux 
as wwe commonly call it, in the Buſineſs of Lotteries. A Work printed at Amſterdam in 1696. 

5 Under the Notion of Beneficeace we may comprehend all the Services we do to others, in averting the Dange'5 they ae 
threaten'd. Twòas a Precept of the ancient Gymno/ophiſts, as appears from a Saying of Charicles in Heliodorus, W ich our A. 
thor cites above, 'OuN ve I wo SH is xnIinu uxny amat wabpurioncay mapsdeiv, iy yag x} rr L v ved. 3% 
gun o0@5r, I muſt not leave my Soul, which is entred into an human Body, in Danger, as the Gymne/ophiſts inſtruct us, Lb. % 
c. 6, The Caſe related to 3 Child expoſed, which he ſaved. Met 
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the Receiver. As to this laſt Point, we 
_ — to regard thoſe, to whom we our- 
ſelves already ſtand obliged, and then others, as they 
have more or leſs Need of our Aſſiſtance. We are, 
likewiſe, to conſider the ſeveral Degrees, by which 
we ſtand related in the World. O theſe the firſt, 
and moſt extenſive, is the univerſal Society of Man- 
kind. Nearer than this is the Alliance between Per- 
ſons of the ſame Nation, of the ſame Province, of 
the ſame Language, of the ſame City. There is yet 
a nearer Tye of Kindred. And here the firſt So- 
ciety is in Wedlock, the next in Children ; the Re- 
lation of Brothers comes afterwards, and then of 
Brothers and Siſters, Children and Men, the Matches 
and Alliances between different Families. But the 
TEE moſt excellent and ſtrongeſt of all Alliances is, 
SS when good and virtuous Men join in Familiarity 
ov pon Account of the Agreement of their Manners. 


em de Finib. l. v. c. 23. In omni honeſto, &c. In 
abe Compaſs of Honeſty there is nothing ſo illuſtri- 
© ous, or of ſo great a Latitude, as the Conjunttion and 
= Society of Men with Men, including a mutual Com- 
_—_ munication of Conveniences, and general Love for Man- 
Lid. This Dearneſs begins immediately upon one's 
Birth, when the Child is moſt affetionately beloved by 
de Parent; from the Family, it by Degrees ſteals 
—_ airoad into Afﬀinities, Friendſhips, Neighbourhoods ; 
den among ſ: Members of the ſame State, and amongſt 
States themſelves, united in Intereſts and Confedera- 
cies ; and at length ftretcheth itſelf to the whole Ex- 
tent of human Race. In the Exerciſe of all theſe Du- 
ties, we are farther to obſerve what every Man hath 
moſt need of, and what, with our Help, he may, what, 
without our Help, he cannot attain , ſo that in ſome 
Caſes the Tye of Relation muſt yield to the Point of 
Time; and ſome Offices there are, which we would 
rather pay to one Relation than to another. Thus 
you ought ſooner to help a Neighbour in with his 
Harveſt, than either Brother, or a familiar Acquain- 
tance ;, but, on the other Side, in a Suit at Law, you 
ought to defend your Brother, or your Friend, before 
your Neighbour. See Seneca's Treatiſe of Benefits, 
which it would be tedious here to abridge. Plu- 
tarch (in Sympoſ.) tells us, *twas a Rule amongſt 
the Pythagoreans, not to take a Burthen from their 
Fellow, but to help him to bear it ; and this they, 
did to exclude all Idleneſs and Eaſe. Tho? St. Paul 
could have taught them a better Reaſon, 2 Cor. 
vill. 13. Not that other Men be eaſed, and you bur- 
tben' d, but by an Equality, &c. 2 
Add Ambroſ. Offic. /. i. c. 30. and from him Gra- 
tran Diſt. Ixxvi. c. 14, Sc. & Cauſ. i. Queſt. 2. 
Chap. 6, 7. Socrates in Xenophon (A'mour.) lays 
down this as a Rule in our Aſſiſtances, to our 
Friends or to Strangers, and in almoſt all the 
Concerns of Life, To do according to our Ability 
XVI. The Virtue anſwering to Beneficence in the 
Giver, is Gratitude in the Receiver, by which he 
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demonſtrates, that the Kindneſs was acceptable to 
him, and, upon this Score, entertains a hearty Re- 
ſpect for the Author of it, ſeeking all Occaſions of 
making a Requital, as far as his Abilities * will 
give him Leave. For it is by no Means abſolutely 
neceſſary, that our Return ſhould be preciſely as 
much in Value, as the Courteſy amounts to; but 
good Will and earneſt Endeavour are frequently 
dllow'd to ſatisfy an Obligation. Ovid. de Ponto 
I. iv. El. 8. ver. 37. 


Sed qui, quam potuit, dat maxima, gratus abunde eft ; 
Et finem pietas contigit illa ſuum. 


He that repays to the Extent of Power, 
Were not more grateful with the nobleſt Store. 


The Reaſon of this Duty ceaſes, whenever we 
have a juſt Exception againſt the Donor, and are 
fully aſſured, that his Bounty was more in Pretence 
than in good Will. But here wiſe Men give us 
an excellent Caution, that we ſhould not be too 
curious in enquiring upon what Grounds and Mo- 
tives a Man has been our Benefactor; becauſe this 
Niceneſs of Examination will ever afford a Plea 
and a Colour to Ingratitude. 

The more apt, in their own Nature, Benefits are 
to unite and to engage the Minds of Men, the 
more ſtrictly does Reaſon enjoin us to apply our- 
ſelves with Vigour and Induſtry to a juſt Requital. 
When a Man has expreſs'd ſo much Dependance 
upon me, as to confer the prior Obligation, I am 
bound, at leaſt, not to ſuffer him to be the worſe 
for his Kindneſs ; and I ought never to receive a 
good Turn, but with a Reſolution to hinder the 
Author, if poſſible, from repenting of what he 
has done. If, _—_ ſome particular Reaſon, we 
are unwilling to be obliged to a certain Perſon, in 
this Caſe it is lawful for us to refuſe the Benefits 
he offers. But then great Care muſt be taken to 
do this without giving the leaſt Suſpicion of Con- 
tempt z ſince otherwiſe, to reject a voluntary Fa- 
vour , carries in it a manifeſt Affront. = 

Take away the Neceſlity of returning Kindneſſes, 
and no Man will ever begin them ; for then it 
would plainly be acting againſt Reaſon, to part 
with our Bounty, whilſt we know it N be 
thrown away. And thus all Beneficence, all mutual 
Truſt and good Will, muſt be baniſh'd out of the 
World ; there muſt be no ſuch Thing as free Help, 
or antecedent Merit, no Way of endearing or en- 
gaging one Man to another. Comp. Hobbes de Cive, 
c. ili. f. 8. Ariftot. ad Nicom. I. ix. c. 25. It will hold 
good for the moſt part, that we are rather to re- 
turn a Benefit, than to ſerve a Friend in the Wa 
of Gratuity; as we ought likewiſe rather to pa 

. Pay 2 
Debt, than give away our Money to our deareſt - 
Confident. In general, what we owe of any Kind 


lue of Benefits, 
Will. E 
2 "Tis a Maxim of the Scholars of Zoroa 
quantitate rependere, quantum poterit. In 
Is _ 1 — the like, if = be able. 
As for Example, If a Man keeps me from drowni 
ter; as our Author ſpeaks in his 2 of the — 


res, Præceptum eft, 
der, Porta. 95. 


+ Our Author, in his laſt Editions, interru 
fit, we ſhould take Care that we give no 
fuſal is a Kind of Injury. 


rily 


* and Neceſſity, to engage us to the Duties of Gratitude, 
iftotle, Kai T&; wir wipytoiag arranodoticy ii T5 wong N 


* To theſe rare Paſſages of the Ancients, we may add a ſmall Sentence tak 
of the Duties of a Man and Citizen, I. 1. c. 8. F. 5 ” The Manner of — Bag 
as when a Man does a good Office with an Air of Chearfulneſs and 


ut I aliquis beneficium facit alteri, 
We are commanded, that if any does a Benefit to another, that other 


I have no Manner of Obligation to him, 
of a Man and Citizen, 
ts the Thread of his Reaſonin 


picion of Contempt to him 5. civilly offers us his Service, otherwiſe ſuch a Re- 


y to make an Acknowledgment of a Kindneſs, than to do one to a Friend ; at leaſt there is a 
than Friendſhip, according to the Paſta 


g ; by e! Tie ay 4 677% * Wr, & xaeriov tai, x. low 1 
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of our Author himſelf, in his Abridgment 
cence and Liberality much enhances the Va- 
riskneſs, and with all the Signs of a good 


tum alteri incumbit illud eadm 
if he threw me into the Wa- 


Lib. 1. c. 8. $.6. See Seneca de Benef I. 6. 
with this Remark, That when one 4 : \ Say 


5 Ariſtotle maintains, that as it is a greater Duty to reſtore what one has borrowed, than to lend to a Friend ; ſo it is ordina- 


eater Reaſon drawn from Ho- 
ge our Author quotes out of 
J p amoborior war, 5 
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On the other hand, ſhould a Prince, by Virtue of 
his ſovereign Authority, compel the Women of 
his Country to accept of ſuch Husbands as have 
nothing in them to deſerve Affection, this would 
look like Inhumanity ; eſpecially in cafe the For- 
tunes and Conditions of the Parties were unequal. 
The Speech of Canuleius in Livy, where, in the 
Name of the Populacy ', he intreats the Senate, 
that they would allow them the Privilege of 
Marriage, a Favour granted to Foreigners, and to 
Neighbouring Nations ; and that they would not 
exclude them from the Number of Mankind, does 
not belong to the Queſtion before us, although 

roduced as an Inſtance by Grotius. For the Ple- 
om did not then feel a ſcarcity of Women, but 
the Aim and Deſign of this Petition was to raiſe 
themſelves to an equal Pitch with the Nobility, by 
Means of marrying into Patrician Families. Other- 
wiſe, when Women are plenty, there 1s no Occa- 
ſion of winning a Bride by main Force of Arms : 
Invenies aliam, fi te hæc faſtidit. As for thoſe civil 
Laws which forbid Marriage with Foreigners, or 
between Subjects of different Ranks, they always 

reſuppoſe, that every one is able to find out a 
1 ſuitable to his Condition; and they are ge- 
nerally founded on ſuch Reaſons as theſe; that the 
Splendor of great Families may be preſerv'd ; that 
our Women may more eaſily get Husbands at 
home, whilſt our Men are not allow*d to get Wives 
abroad ; or that the * Riches and the Aﬀections 
of our People, may not, by the Means of Inter- 
Marriages, be eftrang'd from us, and ſettled on a 
foreign State. 

XIV. Laſtly, Grotius adds, that any Right com- 
mon to all, and, conſequently, an Obligation to a 
Duty to be perform'd towards all, ariſes from this 
Suppoſition, that we grant ſuch an Indulgence pro- 
miſcuouſly to every Stranger; becauſe then, if any 
one be excluded from the Privilege, he is manifeſtly 
injur d. For it is an Affront and Reproach to de- 
bar a Man, without particular Reaſon, from a com- 
mon Advantage; this being to make him unequal 
and inferior to others. Hence Grotius concludes, 
that if it be in any Place permitted to Strangers to 
hunt, to fiſh, to hawk, to gather Pearls, to receive 
Legacies, to ſell Goods, to contract Marriages 
(even without being compell'd to it by Scarcity of 
Women) no Nation can 
ties, except they have forfeited them by their own 
Default. But this Aſſertjon will ſcarce hold. For 
the Conceſſions here ſpoken of muſt be made either 
expreſly, or tacitly, When we grant a Thing ex- 
preſiy to another, we do it either precariouſly, or in 
the Manner of a Pa#, or perfect Promiſe. Now 
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denied the ſame Liber- 


that any one ſhould give a perfect Ri 
Thing of his (not dae by the Law of Fand 
all Nations, known and unknown, without 1 6 
or Reſtraint, is a Caſe, which, I believe, neve int 
nor never will happen. For every one is vel, 
to know, at leaſt, on whom he beſtows his Ko 
and in what Meaſure. But when a Man Wer 
Pad, or free Favour, has granted ſuch * . 
Privilege to all that come under his Friends 8 
Acquaintance, for a meer Stranger to Nen 1 
Right to the ſame Indulgence, would be ve _— 
pudent, and very wicked. As for thoſe Þ . 
which we permit zacitly, or, as it were, oper nn 
they are reckon'd of Courſe to be of the fame = 
ture with precarious Favours ; and ſuch ma N 1 
fairly revok'd, either upon the Change of our A 3 
fairs and Circumſtances, or becauſe the Perſon; . = 
enjoy*d them did not make ſo prudent and mold br 
a Uſe of them as they ought. Bæcler. ad Gy; 
XV. What we have hitherto touch'd on, 2. 
but vulgar Degrees of Humanity, the Omiſſicn of | 
which implies a moſt baſe. and abject Temper a 2835 3 
Mind. A much higher, and more illuſtrious ũ]]m ME 
of the ſame Duty, is when a Man, out of qu 
Benevolence and Inclination, arifing either * . 
native Generouſneſs of Soul, or from Pity and Con " _ 
paſſion to a Perſon in Diſtreſs, is at ſome Pains g 1 
Charge in beſtowing freely on another, what 
relieve his Neceſſity, or procure his Ang 
Kindneſſes of this noble Rank are, by Way of Em. 
nence, ſtiled Benefits ; the Manner and Meaſure d 
diſpenſing which are commonly to be adjuſted wit 
regard to the Condition of the Giver, and of th 
Receiver. And theſe are the Things which openty 
Mankind the largeſt Field of doing Good, and d 
acquiring Glory, if they are temper'd and regy 
lated by true Prudence and Greatneſs of Mind. Fer 
to throw about Favours without Reaſon and Jucg 
ment, ought, as Pliny obſerves, to be called An- 
bition or Oſtentation, or any Thing rather than Li 4 
berality. Wiſe Men have made it their chief h. 
ſineſs to preſcribe Rules for the guiding and per 1 
fecting of theſe Obligations: And the ancien 54 
Books of Morality are not on any Subject miu 
copious, or more clear. + Tull. Off. I. c. 14 3- 
neficentia, qua nihil eſt nature humane accommids 1 
tius, multas habet cautiones, &c. The Duties of L- 
berality or Bounty, than which there is nothing 
more agreeable to the Nature of Man, fall unde 
many Limitations . For in the firſt Place i 
ſhould be our Care to ſee that our Bounty pro 
not a Prejudice, either to the Perſon we woll 
oblige, or to any other Body; and then that v: 
do not give above our own Ability, nor above tix 


— 


1 Canuleius's Words are, Connubium petimus, quod finitimis, externiſque dari ſolent — ut heminum — numero fins. Ly, 


Dec. 1. Lib. 4. c. 3. 


z This Clauſe, in Mr. Hertius's Edition, with his Notes, is thus rendered, Ne opes aut effeftus noflrorum in alias Civitatis i 


Connubia transferantur ; Whereas other Editions have it, as it ought to be, af This renders it credible, that 'tis not a Fail 
in the Impreſſion, but, as Hertius remarks, by way of Supplement, a Thing omitted in the Author's Expreſſion. For Feat, (irs 
he) a Citizen, by Favour of the Alliance and Riches of ſome powerful Stranger, ſhould exalt himſelf above others, or, on the = 
trary, for Fear a powerful Stranger ſhould make Uſe of his Alliance to a Citizen to become a Maſter of the State. Fo ſo Arif 
obſerved, that Dionyſius the Younger, having married a Woman of Lyocris, found a Way, by Means of that Alliance, to pole 
himſelf of the Government of that Republick, Polit. I. 5. c. 7. But all this is comprehended in the Word afe#us, which z cer 
tainly that of our Author, for efc4us here has no Meaning. 
F 3 22 _ & jatantia, & effuſio, & guidvis potius, quam liberalitas exiſtimanda eſt, cui ratio non conſiat. Plin. Pag 
chap. 38. numb. 4. 
+ See the Commentators upon theſe, and ſeveral other, Paſſages, where Tully treats of Benefcence. See Marc. Antonin: Lid. 5 
c. 6. with Gataker's Notes, and Pliny the Younger, Lib. 9. c. 30. But above all, I muſt commend to your Reading a little Boos, 
wherein Mr. Le Clerc gives a fine Idea of Liberality, and wherein he ſhews, excellently well, the falſe Notions which Men ord 
narily have of that excellent Virtue. Tis the 12th Chapter of his Book, which he entitles, Reflections upon our good 0! ill Lach 
as wwe commonly call it, in the Buſineſs of Lotteries. A Work printed at Amſterdam in 1696. 
5 Under the Notion of Beneficexce we may comprehend all the Services we do to others, in averting the Dange!s they 33 
threaten'd. Twas a Precept of the ancient Gymno/ophiſts, as appears from a Saying of Charicles in Heliodorus, W ich our Ar 
thor cites above, 'OuJi yag n» ws Nee iy xnIiry oxy amat wabpurionoar , is Ye g THTo can T4) v 7% 
aun oor, I muſt not leave my Soul, which is entred into an human Body, in ger, as the Gymno/ophiſts inſtruct us, L 
c. 6. The Caſe related to 3 Child expoſed, which he ſaved. Me 


"A ; the Receiver. As to this laſt Point, we 
14 33 to regard thoſe, to whom we our- 
_—_ {clvcs already ſtand obliged, and then others, as they 
| have more or leſs Need of our Aſſiſtance. We are, 
likewiſe, to conſider the ſeveral Degrees, by which 
| we ſtand related in the World. O theſe the firſt, 
ana moſt extenſive, is the univerſal Society of Man- 
SS ind. Nearer than this is the Alliance between Per- 
bons of the ſame Nation, of the ſame Province, of 
dia ſame Language, of the ſame City. There is yet 
na nearer Tye of Kindred. And here the firſt So- 


= ciety is in Wedlock, the next in Children ; the Re- 
EET lation of Brothers comes afterwards, and then of 
I Brothers and Siſters, Children and Men, the Matches 
and Alliances between different Families. But the 
RE moſt excellent and ſtrongeſt of all Alliances is, 


| when good and virtuous Men join in Familiarity 
upon Account of the Agreement of their Manners. 
5 Idem de Finib. I. v. c. 23. In omni honeſto, &c. In 
= all the Compaſs of Honeſty there is nothing .o iMuſtri- 
= ous, or of ſo great a Latitude, as the Conjunttion and 
Society of Men with Men, including a mutual Com- 
— munication of Conveniences, and general Love for Man- 
| kind. This Dearneſs begins immediately upon one's 
Birth, when the Child is moſt affectionately beloved by 
the Parent ; from the Family, it by Degrees ſteals 
abroad into Affinities, Friendſhips, Neighbourhoods , 
then amongſt Members of the ſame State, and amongſt 
States themſelves, united in Intereſts and Confedera- 
cies ; and at length ftretcheth itſelf to the whole Ex- 
tent of human Race. In the Exerciſe of all theſe Du- 
ties, we are farther to obſerve what every Man hath 
moſt need of, and what, with our Help, he may, what, 
without our Help, he cannot attain , ſo that in ſome 
Caſes the Tye of Relation muſt yield to the Point of 
Time; and ſome Offices there are, which we would 
RE rather pay to one Relation than to another. Thus 
WS you ought ſooner to help a Neighbour in with his 
— Harveſt, than either Brother, or a familiar Acquain- 
| = tance; but, on the other Side, in a Suit at Law, you 
ought to defend your Brother, or your Friend, before 
your Neighbour. See Seneca's Treatiſe of Benefits, 
which it would be tedious here to abridge. Plu- 
tarch (in Sympoſ.) tells us, *twas a Rule amongſt 
the Pythagoreans, not to take a Burthen from their 
Fellow, but to help him to bear it ; and this they, 
did to exclude all Idleneſs and Eaſe. Tho' St. Paul 
could have taught them a better Reaſon, 2 Cor. 
viii. 13. Not that other Men be eaſed, and you bur- 
then'd, but by an Equality, &c. x 
Add Ambroſ. Offic. J. i. c. 30. and from him Gra- 
tian Diſt. Ixxvi. c. 14, Sc. & Cauſ. i. Queſt. 2. 
Chap. 6, 7. Socrates in Xenophon (A'ro nv.) lays 
down this as a Rule in our Aſſiſtances, to our 
Friends or to Strangers, and in almoſt all the 
Concerns of Life, To do according to our Ability i. 
XVI. The Virtue anſwering to Beneficence in the 
Giver, is Gratitude in the Receiver, by which he 
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demonſtrates, that the Kindneſs was acceptable to 
him, and, upon this Score, entertains a hearty Re- 
ſpect for the Author of it, ſeeking all Occaſions of 
making a Requital, as far as his Abilities * will 
give him Leave. For it is by no Means abſolutely 
neceſſary, that our Return ſhould be preciſely as 
much in Value, as the Courteſy amounts to ; but 
good Will and earneſt Endeavour are frequently 
allow'd to ſatisfy an Obligation. Ovid. de Ponto 
I. iv. El. 8. ver. 37. 


Sed qui, quam potuit, dat maxima, gratus abunde eft ; 
Et finem pietas contigit illa ſuum. 


He that repays to the Extent of Power, 
Were not more grateful with the nobleſt Store. 


The Reaſon of this Duty ceaſes, whenever we 
have a juſt Exception againſt the Donor, and are 
fully aſſured, that his Bounty was more in Pretence 
than in good Will *, But here wiſe Men give us 
an * wr Caution, that we ſhould not be roo 
curious in enquiring upon what Grounds and Mo- 
tives a Man has been our Benefactor; becauſe this 
Niceneſs of Examination will ever afford a Plea 
and a Colour to Ingratitude. 

The more apt, in their own Nature, Benefits are 
to unite and to engage the Minds of Men, the 
more ſtrictly does Reaſon enjoin us to apply our- 
ſelves with Vigour and Induſtry to a juſt Requital. 
When a Man has expreſs'd ſo much Dependance 
upon me, as to confer the prior Obligation, I am 
bound, at leaſt, not to ſuffer him to be the worſe 
for his Kindneſs ; and I ought never to receive a 
good Turn, but with a Reſolution to hinder the 
Author, if poſſible, from repenting of what he 
has done. If, _ ſome particular Reaſon, we 
are unwilling to be obliged to a certain Perſon, in 
this Caſe it is lawful for us to refuſe the Benefits 
he offers. But then great Care muſt be taken to 
do this without giving the leaſt Suſpicion of Con- 
tempt 3 ſince otherwiſe, to reject a voluntary Fa- 
vour *, carries in it a manifeſt Affront. | 

Take away the Neceſſity of returning Kindneſſes, 
and no Man will ever begin them ; for then it 
would plainly be acting againſt Reaſon, to part 
with our Bounty, whilſt we know it Mee be 
thrown away. And thus all Beneficence, all mutual 
Truſt and good Will, muſt be baniſh'd out of the 
World ; there muſt be no ſuch Thing as free Help, 
or antecedent Merit, no Way of endearing or en- 
gaging one Man to another. Comp. Hobbes de Cive, 
c. 111. 1. 8. Ariftot. ad Nicom. I. ix. c. 2 5, It will hold 
good for the moſt part, that we are rather to re- 
turn a Benefit, than to ſerve a Friend in the Wa 
of Gratuity z as we ought likewiſe rather to pay a 
Debt, than give away our Money to our deareſt 
Confident. In general, what we owe of any Kind 


Will. 
* "Tis a Maxim of the Scholars of Zoroaſtres, Præceptum eft 
wantitate rependere, quantum poterit. In 8440 . 
is obliged to do the like, if he be able. 
As for Example, If a Man keeps me from drowning, 
ter; as our Author ſpeaks in his Abridgment of the Duties of 
Our Author, in his laſt Editions, interrupts the Thread 
fit, we ſhould take Care that we give no 
fuſal is a Kind of Injury. | 
, * A4riftotle maintains, that as it is a greater Du 
ri to make an Acknowledgment of a Kindneſ 
neſty and Neceſſity, to en 
Ariſtotle, K T&; 


\ , / » 
. L. c Kn ivepyrolas arranodutio ini To» Tmong N 
ET WI2W e, a 


To theſe rare Paſſages of the Ancients, we may add a ſmall Sentence taken out 


of the Duties of a Man and Citizen, I. 1. c. 8. C. . The M i : 
loe of Benefits, as when a Man does u pood * x BY ws 7 _ 8 . L. my and Liberality much enhances the Va- 


of arg Nero 4 WM, 1 x,? iTaigos, * derte dayton 
0 UTugreiry 1 doors TH Kanw, 1 TY Ajaykaiw, Te% THYUT amen ,οu , g 


of our Author himſelf, in his Abridgment 
iskneſs, and with all the Signs of a good 


ut fi aliguis beneficium facit alteri, tum alteri incumbit ili 
der. Porta. gz. We are commanded, that if any does a Benefit to — — 


I have no Manner of Obligation to him, if he threw me int 
a Man and Citizen, Lib. 1. c. 8. $.6. See Seneca de Baus 1. 2 


S | of his Reaſonings with this Remark, That wh 
picion of Contempt to him _ crit of ws bs when one refuſes a Bene- 


Service, otherwiſe ſuch a Re- 


ty to reſtore what one has borrowed, than to lend to a Friend: { it; W 
8 „than to do one to a Friend; at leaſt there is a a Friend ; ſo it is ordina- 
gage us to the Duties of Gratitude, than Friendſhip, according to the Paſta 


eater Reaſon drawn from Ho- 
ge our Author quotes out of 
J p amodoTicn , & 


is 


— 2 An us” WED —”— 


— 
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— — 
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is firſt to be made good; yet if a free Gift to ano- 
ther Perſon would at the ſame Time plead more Ho- 
neſty, and more Neceſſity, it is then to have the 
Preference in our Diſpoſal. Add Socrates, his Diſ- 
courſe of brotherly Love, in Aenophon. Arouv. 2. 
' Tully is admirable on this Point of Gratitude : It 
is, ſays he, of all Duties, the moſt indiſpenſibly ne- 
7 If Heſiod bids us reſtore what we borrow, 
if we can, in a larger Meafure ; what ought we to 
do, when we are as it were challenged by @ prior Ob- 
ligation ? Are we not, in this Caſe, to imitate fruitful 
Fields, that ſtill return more than they receiv'd? For 
if we make no Scruple to oblige thoſe whom we hope 
to be the better for hereafter, how then ſhould we be- 
have our ſelves towards ſuch as we are the better for 
already ? Since there are two Sorts of Liberality, the 
one of beſtowing a Benefit, the other of returning it; 
it is at our Choice whether we will give or no; but 
an honeſt Man is not at Liberty in the Point of return- 
ing, provided it can be done without Injury. 

It is obſervable, that Cicero here makes Gratitude 
a Part of Liberality, and, conſequently, hints, that 
it is not ried to Laws altogether ſo ſtrict as 
thoſe of Juſtice, which commands us to repay what 
we owe upon Contract moſt | gc mg and pre- 
ciſely *. It may be remark*d farther, that when 
he ſays the former Kind of Liberality, the beſtowing 
of Benefits 7s in our Choice, he ought not to be un- 
derſtood in an abfolute Senſe ; for it is plain we 
are under ſome Obligation even to antecedent Be- 
neficence; but the Point is, that this Obligation 
does not carry ſo much Strictneſs in it, as that which 
binds a Man to Gratitude; or to endeavour the ap- 
proving himſelf by all good Will, and good Ser- 
vice to his Benefactors. 

It happens, *tis true, very frequently, that in the 
doing a Kindneſs there is more true Love on the 
Part of the Giver, than of the Receiver. The Rea- 
fon of this is enquired into by Ariſtotle in his 
Ethicks, Book ix. c. 7. there being too much 
Ground in Fact for that politick Remark of Taci- 
tus, Beneficia eo uſque læta ſunt, dum videntur exſolvi 
Poſſe ;, ubi multum antevenere, pro gratia odium red- 
ditur, An. iv. 8. Add Hobbes Leviathan, c. 11, 
Sc. Where he tells us, that the receiving great 
Benefits from a Superior inclines to Love, but the 


* Yid. Ambroſ. de Offic. I. 1. c. 31. Gell. I. 1. c. 4. 
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receiving of the like from 45 or Inferiors dog 
not, unleſs there is Hope of being able to requite 
them. „Good Turns do fo far yield an agreeyy 
&« Satisfaction, as we fancy ourſelves able to renn, 
* them ; when they much exceed this Mea, 
* the Debt grows deſperate, and fo produces: 
„ ſullen and a ſecret Hatred, inſtead of a g 
“ Kindneſs and Affection. 

XVII. But tho' the bare Notion of Ingrazijy,, 
does not imply a real Injury, inaſmuch as it is n 
the Violation of any full and perfect Ripþy, yet 
it paſſes in common Cenſure for a Vice more foul, 
more odious, and deteſtable, than Injuftice itſelf: 
For it is look*d on as an Argument of a moſt ab. 
ject and degenerate Soul, for a Man to declae 
himſelf unworthy of the fair Opinion which ang. 
ther entertain*d of his Honeſty, to be Proof again 
3 Benefits, and conſequently paſt all Senſe' of Hy. 
manity . | a 

The Account which Des Cartes (in bis Dj: 
courſe of the Paſſions, Artic. 194.) gives of Ingra. 
titude, is very rational and very elegant. It ;; 
* the Vice, ſays be, of Men, who are either mad| 
proud and vain, and ſo imagine every Thing to 
be due to their Merit; or elſe ſenſeleſly ſtupid, 
and ſo unable to reflect on the Benefits they re- 
e ceive; or, laſtly, pitifully weak and abject, who, 
«<< when they hd their own Infirmity and Wan, 
&« ſue, with the meaneſt Submiſſion, for the AL. 
% ſiſtance of others; which, if they chance to ob. 
«« tain, they immediately hate the Perſons to whom 
they have been obliged, becauſe either wanting 
Mill to make Requital, or defpairing of Abiliy, 
and at the ſame Time fancying all the World to 
be mercenary, and that no good Turn is don? 
* without Hopes of Retribution ; they apprehend 
* themſelves to have exceedingly baullc and di- 
appointed their Benefactors ©. 


Learned Men have diſputed, whether or no 
there ought to lie an + Action againſt this Vice, in 
Courts of Civil Judicature. Seneca takes the ne- 
gative Side of the Queſtion, and the Reaſons he 
proceeds upon are chiefly theſe ; . Firſt, That if 
% a Benefit be ſtrictly to be repaid like a Sum of 
Money, or as if it were let out to him, it then 
« loſes the 5 Name of a Kindneſs, and becomes a 


d Lucian in Antholog. ®avM@- ang, &c. 


A thankleſs Wretch is like a broken Sieve, 
Lets out, and loſes faſter than you pive. 


Add Pherula's Judgment concerning the Nature of Man in Xenophoxn. Cyropæd. 8. 


© Sophocles Ajace. | 
. Y A Favour ſhould be treaſured in the Soul, 


And made the Mother of a kind Return. 
4 De Benef. |. 3. c. 6, &c. 


— 


A Wretch that ſtifles Benefits beſtow'd 
Scarcely deſerves the generous Name of Man. 


— 


1 His Words in the Latin are, Nullum enim officium referenda gratia magis neceſſarium eft. Quod fi ea, que utenda acceperis na: 


jore menſura, fi modo poſſis, jubet reddere Heſiodus, quidnam beneficio prowocati facere debemus ? An imitari agros fertiles, qui multo plus 


efferunt, quam acc 

jam profuerunt ? 

won reddere viro bono non licet, modo id facere pai ſine injuria. 
2 The Reaſon that Tully gives, why we 


ful are hated by all the World, for their Proceedin 
every Man ſhares in; inſomuch that the ungrateful V 
erful Perſons. Cicer. de Offic. I. 2. c. 18. 

3 "Oy yap 70 xenriv Bx irn ug 


Ti & a, Jeaous AM ro Taviuv ors ; 


Lucian, alſo, ſpeaks to the ſame Pu 


diſcourage 


runt ? Etenim fi in eos quos ſperamus nobis profuturos, non dubitamus officia conferre, quales in eos efſe debemus, ſu 
am cum duo genera Liberalitatis ſunt, unum _ beneficii, alterum reddendi, demus, necne, in noftra poteftate fs 
Offic. I. 1. c. 15. 
ook upon Ingratitude as ſo heinous a Crime, is; Omnes immemorem ©, 
eamque injuriam in deterrendo Liberalitate ſibi etiam fieri, eumque qui faciat, communem hoſtem tenuiorum putant, (i. e.) The 


i oderunt, 
Ungrate- 
em who are inclined to Liberality, which is an Injury that 


is accounted the common Enemy of all thoſe who need Help from pow. 


If Benefits will not affect the Mind, 
There's nothing in the World will make us kind. 
ſe, as in (5). See alſo the Reflections which Mr. De Evremont makes upon ungrateful Pete 


Greg. NVaxiarx. 


ſons, Tom. III. p. 79. and in his Miſcellanies. Printed at Aunſterdam 1706. es 
4 This was practiſed heretofore not only among the Perſiant, (as appears from Xenophon Cyropæd. Lib. t. p. Ek lian. Hf 
Ys, 


Animal. I. 8. c. 3. & Themiſtius Orat. 22. De Amicitia) but, alſo, among the Athenians. For Valerius Maximus 
( Athenis) adverſus ingratos afio canſfituta eſt. Lib. 5. c. 3. F. 3. extern. See alſo Lib. 2. c. 6. F. 6. & Petit. de 
ib. ayle did not remember, when he ſaid, in his Tho 


Lib. 2. Tit. 6. & Lib. 7. Tit. 8. Which Paſſages Mr, 


That none but the Medes have made any Laws againſt ungrateful Perſons, for which he quotes X. 
Lib. 3. c. 6. in which laſt the Editions read Macedonum for Medorum ; about which, ſee 


Briſſon. de Regn. Perſarum, Lib. 2. p. 198, 199. 

Senecas Words are theſe, Primum omnium, pars 
aatur. Deinde, cum res honeſtiſſima ſit referre gratiam, deſinit 
omnia fora vix ſufficient, De Benef. Lib. 3. c. 7. 


In gua urbt 
ib, Aen. 

uohts about a Can, 
and 4 de Bene 


et. Var. Leck. Lib. 12. c. 3. See 


optima beneficii iit, fs adio, ficut certæ pecuniæ, aut ex conducto, aut ey 
ee boneſta, fi neceſaris Ae at quod buic un up 


« Lon 
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CAP. III. Of the mutual Duties of Humanity. 289 
| eas the re= there ſeems to be this plain Reaſon, that the very 

5 500k 8 2 high- Cauſe of my conferring the Kindneſs, (that is, of 
40 3 * muſt ceaſe to be virtuous, were my giving ſomewhat without taking Security for 
ce 2 neceſſary. Thirdly, That there muſt its Return) was to afford the Party an Opportunity 
” whe ol more Cauſes on this Head, than all of ſhewing himſelf grateful out of pure Honeſty, 
« the * Courts in the World would be ſufficient to not out of Fear of Compulſion; 5 vg my own 
« try, Themiſt. Orat. iii.“ By the Perſian Conſti- Part, to demonſtrate, that what I bel oy was 1 
. there is a ſettled Penalty decreed againſt done out of a ſordid Deſire of Gain, 1 0 
| Ingratitude, as being the readieſt Incentive to Ha- Humanity and good Nature, 8 5 * : no 
tred and IIL-will. And where this Vice is not Caution, or Inſurance of being repaid. ntoninus * 
puniſhable by Law, it produceth more deſperate will teach us better Philoſophy. When thou accuſeſt 
Enmity ind more fatal Contention. Add. Xeno- a Man (ſays he) of Falſeneſs or Unthankfulneſs , turn 
phon Cyrop. I. i. And NM. Antonin. I. ix. c. 42. the Cenſure upon thyſelf. For the Fault is without 
W ©& Yo. Max. I. ii. c. 6. . 6, 7. &. v. c. 3. ſ. 3. doubt thine; that thou didſt not confer the Favour 
| To theſe Inſtances and Arguments, other Authors freely and undeſignedly, without looking for any far- 
have anſwer'd at large. See Bæcler's Afio In- ther Fruit than the Action itſelf. Is it not ſufficient 


"SER grati. Our Deſign leads us no farther than to ob- Satisfaction to have relieved and affifted one od is a 
fre, that from every Tranſgreſſion of the Law Man &s thon art? Doſt thou demand a anal for 
of Nature, it does not preſently follow, that there doing <vhat thy Nature obliges thee to do : | 

_— muſt lie an Action (or the Reſemblance of an But when a Man is guilty of mix*'d Ingratitude, 


| Action) againſt a Man in Nature's Court. This is or when he not only neglects to requite a Cour- 
it certain, that the Divine Juſtice hath reſerved ſevere teſy, but anſwers it with Injuries and Abuſes ; the 
pPuniſhments to be inflicted on ungrateful Perſons Injury thus offer'd founds an Action in Nature's 


. in another Life; and in this preſent World they Court, or a Cauſe of War, and its being accom- 
Vp ought to ſuffer the Hatred and Deteſtation of all panied with an ungrateful Mind, as it highly ag- 


Mankind, and to be adjudged unworthy of the gravates the Fact, and renders it more vile and 
| leaſt Benefit or Favour. But why a Man cannot odious, fo it engages the Sufferer more ſpeedily to 


3 be ſucd in an Ackion at the Civil Bar, for ſimple In- ſeek Redreſs, and to puniſh the Villain the more 


ęgratitude, that is, forgetting a good Turn, or for ſeverely, in regard that Benefits themſelves could 
neglecting to requite it when he had Opportunity, not reclaim him *. 


2 How far the Neceſſity of returning a Benefit is taken off by a ſubſequent Injury, Seneca teacheth us, De Benyf. 1.6. c. 4, 5. 
& Epiſt. 81. 


In Effect, beſides, that there is hardly any Man but complains, if he has been ungratefully dealt with, it is very hard to 
weigh exactly the Circumſtances which increaſe or leſſen the Value of any Benefit. See what Seneca ſays of this, and join the 
eighth Queſtion of the E/ays of Turiſprudence, written by the deceaſed M. de Teurnell. | DEN F 

2 'Oray (ſays Antoninus in the Greek) ds ami 4 AN Hin, =; iavris iu, prac ag ol r dpdgriea. re Tg) T& 
FouatT1Y Tir d Wow told. inirevoa;, ors Thy Wig Punt, tire Thy X dg, wn KOT LNNKT IND; Edwxag, An wre i auth; ons 
gat tos dude arurnfira rr Tor xagnrivo Ti ye mic Sideic, iv Wamnoug % ; UK aprii ou; ate Qrow Tiv ow To 
Smpata; ; TETY pc Yo greg; ws tl & OYakues apoiCyy wunrhTH, ors Are, 1 os Toots, Ts Palilyow wamep Xe TATE Mpeg Toda 
Tv yiyovivs & ref x Thy ide xalaoxivny ingygile aunixe To wo, BTW; x, & @rypwr®- ivigyirinQ- wiPpuxcc, dla Tr wityitinn, 3 
EM; ths T% hie GurigyiTAN Tgacy, v % Tg; oxdlagxivara, ꝙ ix 76 ine, Lib. 9. F. 42. 


| GK. . 
Of the Duty of keeping Faith, and the Diverſity of Obligations to it. 
The ConTENTs of every Paragraph of the fourth Chapter. 


1. There muſt be Covenants and Agreements in all bu- f v. A natural, or civil Obligation. 
man Societies. vi. What is the Force of each of them. 
11. Covenants are to be kept. |} vil. A perpetual and temporary Obligation. 
111. Obligations are natural, or adventilious. VIII. Obligations not mutual. 
iv. Atheiſm deſtroys all natural Obligations. 1x. Obligations perfefly, or imperſetly, mutual. 


J. HE Duties hitherto explain'd, are mu- quence, that we cannot, in Modeſty, deſire them 
| tually owing upon Account of that gratis: Or, perhaps, it does not become our For- 
common Relation which Nature has tune or Station to be beholden to another for ſuch 

eſtabliſhed amongſt Men, altho' we ſuppoſe no an- a Benefit. Therefore, unleſs an Equivalent be paid, 
tecedent A to have paſs'd between them*. But commonly the other Party is unwilling to give, 
it would be unreaſonable to confine, within theſe and frequently we are unwilling to receive. Again, 
narrow Limits, all the Offices that Men are to ex- others are many Times ignorant, how they might 
erciſe towards each other: For, in the firſt Place, ſerve and oblige us. Laſtiy, Inaſmuch as the Power 
all are not of ſo good and honeſt Diſpoſitions, as of Man, being finite, cannot, in the ſame Manner, 
to perform every Thing whereby they can benefit extend itſelf to all Perſons, it is agreeable to Rea- 
their Neighbours, out of pure Humanity and Cha- ſon, that ſuch Acts as are not already beſpoken by 
nty, without being lecure of Retribution. And an antecedent Obligation lying on us, ſhould be 
then many Things, which we ſhould be glad to re- made ſure to thoſe, who, by entring into Covenant 
cave from others, are of ſuch Value and Conſe- with us, firſt obtain a- Right to receive them =, 


| Sce Chap. 1. F. 1. Note 1. atoregoing, and Chap. 9. F. 8. with the Note on it 
* „ 2 which is placed here, 87, is joined to the foregoing by the Word denique, finally, ſeems deſign'd for a new and 
_ — on to prove the Neceflity of voluntary Engagements, But, as any one may diſcern, that Period ſuppoſes a Neceſſity 
ed, 9 already eſtabliſh d; for it endeavours to ſhew the Right which an Agreement or Promiſe gives over the 
£9 — . another; and ſo has bred Confuſion in our Author's Work. This has proceeded evidently from the Negligence of 
» Author in inſerting his Additions ; for the Sentence, which cauſes this Diſorder, is not found in the firſt Edition. 


12 Therefore 


260 
Therefote, that the true Fruits of a ſocial Nature, 
the mutual Offices of Mankind, might be practiſed 
with more Frequency, and more Regularity, it was 
neceſſary for Men to bargain, and agree amongſt 
themſelves, that they would perform to each other 
ſuch and ſuch Services, as they could not be ab- 
ſolutely ſecure of by the bare Law of Humanity. 
So that their Buſineſs muſt be to ſettle before- 
hand what every Man ow'd to another, and what 
he ſhould, by virtue of his Right, accept and chal- 
lenge in Return *. | 
Hence it is eaſy to apprehend, how the Offices of 
Humanity, or Charity, differ from thoſe which are 
required by full and proper Right, and which are 
the Objects of ſtrict Juſtice. The former are not 
owing upon any Covenant, either expreſs or im- 
plicit; but purely by Force of that common Obliga- 
tion which Nature has laid upon Mankind. But what 
I owe another upon Pact, or Agreement, I therefore 
owe him, becauſe he has obtain'd a new Right, hold- 
ing good againſt me by virtue of my free Promiſe 
or Conſent. Farther, whatever I tranſact with an- 
other by Way of Covenant, is deſign'd not for his 
Profit, but for my own ; whereas in Duties of Hu- 
manity the Caſe is quite otherwiſe. For, although 
the Performance of theſe be in general neceſſary tor 
the rendering the Life of Man comfortable and 
commodious, and, conſequently, be an Advantage 
to the Performer, by giving him good Grounds to 
expect fair Treatment; yet, with regard to parti- 
cular Acts of Kindneſs, a Man does them not for his 
own Sake, but for the Sake of the Party who receives 
them. For a Benefi, if conferr*d upon a Principle 
of private Intereſt, loſes its Nature and its Name. 
Thus then the Duties of Humanity, or Charity, 
and thoſe ariſing from Covenant, do afford a mutu- 
al Aſſiſtance and Supply to each other; whilſt thoſe 
Things, which Charity either cannot or does not or- 
dinarily procure, are obtain'd by Pact; and in Mat- 
ters about which no Pais have paſs' d, Charity comes 
in, and ſerves our Turn as one! j And although, to 
fix the Subject, and the Conditions of Covenants, 
be left to the Pleaſure of particular Perſons ; yet 
that there ſhall be ſome ſuch Agreements, the Law 
of Nature does (indefinitely, and in general) com- 
mand; in as much as without thele Tranſactions 


Of the Duty of keeping Faith; 


Book Ill 


there would be no poſſible Means of preſery; 
Peace and Society in the World. So fpeaks Lr 
tes adverſ. Callimach. So great is the Force of [pity 
and Covenants, that ſcarce any Affairs, either of 0 
cians or Barbarians, are tranſacted in any other * 
ner. By Means of theſe, we traffick abroad, and jy. 
gain at home. By Means of theſe, we terminate N 
vate Diſſenttons and publick Wars. Theſe we ,j 
miake uſe of, as an univerſal Good to be enjey'd in an. 
mon by Mankind *. 

II. When Men have once engaged themſelyes 
Pats, their Nature obliges them, as ſociable Cra. 
tures, moſt religiouſly to obſerve and perform then 
For were this Aſfurance wanting, Mankind way 
loſe a great Part of that common Advan 
which continually ariſes from the mutual Int. 
courſe of good Turns. Ariſtot. Rhet. 1, I. c. I; 
Take away Covenants, and you difable Men from |. 
ing uſeful and affiſtant to each other *, Tull, of 
I. II. c. 11. So great is the Force of Juſtice, th 
even thoſe, who live by Outrage and Villany, cam 
ſubfiſt without ſome Shadow and Semblance of this V. 
tue. Which he ſhews in the Inſtances of Thiers 
and Pirates. Farther, were not Men more ſtricthy 
and neceſſarily tied to keeping their Promiſes, we 
could not, with any Certainty, build on the Aſſiſtance 
of others, in the ordinary Affairs of Life. And then 
Breach of Faith is the apteſt Thing in the World u 
found an endleſs Succeſſion of Quarrels and Com- 
plaints. For in Cafe I have actually perform'd ny 
Part of the Contract, and the other Perſon fil 
whatever I have done or given, is abſolutely ly, And 
if I have not as yet proceeded to any actual Pe- 
formance, it is however a Trouble, and, it may be, 
a Prejudice to me, to have the Courſe of my De. 
ſigns and Buſineſs overturn*d ; ſince I could hare 
ſettled Things by other Ways and Meafures, had nit 
this Man offer'd to tranſact with me. And tis mol 
unreaſonable, that I ſhould be expoſed to Scom 
and Cenſure, for entertaining a kind Opinion of: 
Perſon's Goodneſs and Honeſty. We are therefor 
to eſteem it a moſt ſacred Command of the Las 
of Nature, and what guides and governs, not c- 
ly the whole Method and Order, but the whole 
Grace and Ornament of human Life, that ev 
Man keep his Faith *, or, which amounts to tit 


_— 


1 have added the following Words to compleat our Author's Reaſoning, as he has done himſelf in his Abridgment of the Dat 
of a Man and Citizen, Lib. 1. c.8. f. 2. This is what is done by Agreements or Promiſes. For though theſe Reaſons of our Author tend 
only to ſhew the Neceſſity of voluntary Engagements to produce new — png yet they are ſtill very neceſſary, and that fa 


three Reaſons, 1. To re-eſtabliſh Obligations that are interrupt 


3. To enforce ſuch as are imperfect. e Titius Obſerv. 198. 
Man and a Citizen, Lib. I. Cap. IX. F. 2. laſt Edition. 


5 bl 


2 Jſocrates's Greek is this, Te car d ?y2or Sorapur [ai c ,t] wre Tre mire Te Big, x) Toi; EM¹j,ç & Tor; Baja 8 
) WogrGoprIa. Wy ix ονο TUYXAV HEY J ,⁰e⁰ν. AA TETW! Ky T% 0) 


EGurInxuy tia. TAUT HL vg Wifivorres, Ws ang; aduepeidu, 


ed or extin 


To which add my Note on the Abridgment of The Duin f « 


. 2, To deliver us entirely from thoſe we lie unde 


6 


Corum Ta mes nas are; TuUY edn, x) Ta; iding ixbase, x; T&5 owes TIMES d. aN, TETY he Kowy Tarr Giga war 


Agpry Xewjarves. 
3 The Greek of Arifotle is this, 


4 Cicero's Words are, Cajus [Fuſtitiz] tanta vis eft, ut nec illi quidem, qui maleficio 
Conſult alſo Plato about this Matter, in a Paſſage which Grævius quotes, an 


Juſtitiæ wivere. 
58. near the End. 


"Noe exvpoy yryveuudiun [Toy ourInxar] araigiiras 1 ag 4, g, Twy evbeurrus.* 


Seelere aſcuntur, poſſint fine ulla particu 
{ Simplicius upon Epidtetus, Cup. 


s We muſt add, Of what Condition or Religion ſoever he be, to whom we engage ourſelves for any Thing. It is a Precept o 


the Scholars of Zoroaſtres, a Sort of Men in this not ſo looſe, and more honeſt, than many 


Nec putes tecum dicere, Quamvis pactum fregero, id tamen non erit mihi peccatum, & ſive ſit 


pactun, id ne frangas. 


in Religione noſtra, five extra cam, res perinde eft, (i. e.) With whomſoever you make an Agreement, you 


Chriſtians : Cum quocungue fi 
cum align 
muſt not break t— 


Nor muſt you ſay with yourſelf, If I break my Agreement, I do not ſin, whether it be made with a Perſon of our own Religion, 


Or not. 
penſible Neceſſity of keeping a Man's 


of Importance, ſhewed the greateſt Exactneſs in Things of a trifling Nature. 


In Tho. Hyde de Relig. Vet. Perſarum, 2 c. In Sadder. Porta. 28. See, alſo, the fine Thoughts of Montaigne, i 5 
ord, Lib. 3. c. 9. The Pythagoreans,to accuſtom themſelves to keep their Words in Mat 


And of this they tell a pleaſant Story.“ One Lat, 


« a Philoſopher of that Sect, cons one Day out of Juuo's Temple, met one of his Fellow-Diſciples, named Eurypam, gas 


* into it, who defired him to ſtay til 


he had paid his Devotions : Whereupon he ſets him down before the Temple 
% phamus having unhappily fallen into a deep Meditation, forgot his Promiſe, and departed at another Door. 
without Diſcouragement, ſtaid patjently all that Day, the next Night, and good Part of the next 


but Eu 
Nevertheleß L/% 


Day, when beng © — 


„ School, and hearing ſome talking of Ly/s, as if they knew not what was become of him, he called to Mind what he Doubilek 


% miſed, and went to relieve this ſcrupulous Obſerver of his Word. 


Fambl. de Vita Pithag. c. 30. F. 185. Ed. Kuft. 


this is an over-nice ExaQueſs ; but tis better to offend on this Side, than to ſuffer ourſelves to be guilty of the lealt Neg'g*"® 


ſame 
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Crna. IV. 
ſame, that he fulfil his Contracts“, arid diſcharges 


is Promiſes *. . 
1 1. But in as much as Pacts or Covenants, thoſe 


e ſpecially which are expreſs, impoſe an Obliga- 
tion on us, which Nature did not before enjoin, at 
| leaſt not in ſo preciſe and determinate a Manner ; 
it may not be here inconvenient to run over the 
principal Kinds and Diviſions of Obligations. Obli- 
| pations then, in the firſt Place, are diſtinguiſh'd in- 
To connate and adventitious *. Vid. Sander. de Oblig. 
Jur. Prælett. I. ſ. 11. The former are ſuch as all 
Men fall under by Virtue of their being Crea- 
tures endued with Reaſon, or ſuch as neceſſarily at- 
tend and accompany the rational Nature, conſi- 
der'd in that fmple and general Notion. Altho', in 
regard that all Men are born Infants, and as yet 
incapable of the Exerciſe of Reaſon, theſe Obliga- 
tions do, for ſome Time, lie without Act or Force; 
and do then at length exert their Power, and ren- 
der Men capable of contracting Guilt, when the 
= Underſtanding, improving 1 Age and Uſe, makes 

* us ſenſible of them. And from this Period they 
date their Influence, and produce their penal Et- 
fects, ſhould a Man be never ſo negligent in weigh- 
ing and conſidering their Authority. Therefore Jz- 
norance of the Law of Nature is an inſufficient Plea, 
to excuſe a Perſon of mature Years ; tho? he ſhould 
- urge, that it never came into his Head to reflect 
whether this Law had ſettled ſuch a Point or not. 
Adventitious Obligations are ſuch as fall upon Men 
by the Intervention of ſome human Deed, not 
without the Conſent of the Parties, either expreſs, 
or at leaſt preſumptive. 

IV. Amongſt connate Obligations, ſuch as are 
planted, as it were, in our Being, the moſt eminent 
is that which lies on all Men with reſpect to Al- 
mighty GOD, the ſupream Governor of the World; 
by Virtue of which, we are bound to adore his Ma- 
jeſty, and to obey his Commandments and his Laws. 
Whoever Our violates and breaks through this 
Obligation, ſtands guilty of the moſt heinous Charge 
of Atheiſm ; becauſe he muſt, at the ſame Time, deny 
either the Exiſtence of God, or his Care of hu- 
man Affairs. Which two Sins, with regard to their 
moral Conſequences and Effects, are equivalent to 
each other; and either of them overthrows all Re- 
ligion, repreſenting it as a frightful Mockery, in- 
troduced to awe the ignorant Vulgar into ſome 
Decency and Duty *. Therefore we ought, in Juſ- 
tice, to diſcard and explode, as moſt foul and ſcan- 
dalous, that Notion of Hobbes ©, in which he would 
rank Atheiſm amongſt the Faults of Imprudence or 
Ignorance; as if it were not properly Sin, but a 
Miſtake, or Folly, more worthy of Pardon than of 
Puniſhment. The Argument he makes Uſe of runs 
thus, The Atheiſt never ſubmitted his Will to the Will 
of God, in as much as he never believed there was ſuch 
a Being. But now it is impoſſible any one ſhould have 
a ſovereign Power over us, unleſs he obtain'd it by our 
Conſent. Therefore fince the Atheiſt was never, under 
the Kingdom of God, it follows that he is not obliged 


racl. ver. 890. Xen adi; ala ret yemoiog g. 


Judge of our Actions, as no 
Lacfant. de Ira Dei, c. 8. 


aud the Divifion of Obligations: 
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by the Laws of that Kingdom: But here it is moſt 
groſly talſe, that all Sovereignty 1s conſtituted by 
the Conſent of the Subject; tor this will hold only 
with regard to human Dominion; where, unleſs by 
our own Contract and Conſent, we cannot loſe the 
Power of reſiſting another, who is by Nature our 
Equal. But who will pretend to aſſert, that GOD 
has not a Power of commanding his Creatures, un- 
leſs they voluntarily agree to inveſt him with ſuch 
Authority? Nay, Hobbes“ has ſufficiently confuted 
himſelf, by deducing the Right, which GOD has 
of ruling and of puniſhing in his Kingdom of Na- 
ture, from his irre/itible Power : But did any one 
ever imagine, that an Atheiſt was able to v eilt the 
Power of GOD? And therefore Atheiſts are not, 
ſtrictly ſpeaking, GOD's Enemies, (as Hobbes defines 
Enemies, who are neither under a common Sovereign, 
nor under each other) but his rebellious Subjects, 
and conſequently guilty of Treaſon againſt the Di- 
vine Majeſty, as Hobbes himſelf has elſewhere ex- 
preſly acknowledged. And agreeably to this he de- 
fines Treaſon againſt human Power to be: When 
ce one either, by Word or Deed, does in general ma- 
e nifeſt and declare, that he will no longer ſubmit 
© to that Man or Council of Men, in whom is 
e lodg'd the ſupream Adminiſtration of the State, ot 
ce when a Man wholly throws off the Bond of civil 
% Obedience.“ It is no ſuch obſcure Matter there- 
fore to aſſign the particular Species of Sin, to which 
Atheiſm belongs. Nor is the following Aſſertion 
built on better Grounds, That Atheiſts cannot be pu- 
niſhed any otherwiſe than by the Right of War ; as 
the Poets repreſent the Gods, routing by Force of 
Arms the old Giants that aſſaulted Heaven. On the 
contrary, that Evils inflicted in martial Encounters 
are not properly Puniſhments, we ſhall hereafter have 
Opportunity to ſhew. A Sovereign mult not pre- 
ſently be ſaid to make uſe of the Right of War, when 
he reclaims his refractory Subjects. For the bare 
Right of Sovereignty includes thus much, That the 
Perſon inveſted with it ſhall have the Power of re- 
ducing thoſe to Obedience by Force, who refuſe a 
voluntary Submiſſion. Much leſs are thoſe rebel- 
lious Oppoſers of lawful Authority to be accounted 
Juſt Enemies, or ſuch as have a Right of making 
Reſiſtance. 

It does not excuſe Hobbes to alledge that Paſſage 
of the P/almiſt, The Fool hath ſaid in his Heart, There 
is no God. As if there was any ſuch Nicety in the 
Scripture Language, to call thoſe only Fools, who 
ſin out of Miſtake, and not thoſe who offend wil- 
fully: Or, as if this too were not the higheſt Fol- 
ly, by a wilful Sin, to incur the moſt intolerable 
Torments, for the Sake of a very ſlender Pleaſure, 
or perhaps no Pleaſure at all. Again, it is by no 
Means a Matter of ſuch a Difficulty, to diſcover the 
Being of a GOD by natural Reaſon, as to find 
out the Proportion between a Sphere and a linder; 
the Inſtance which Hobbes makes uſe of. It may 
not be indeed in the Power of every unlearned Per- 
ſon to form, or to apprehend, an artificial and 


* See Diony/. Halicarn. 1. 2. where he tells the Story of the Conſecrating Faith amongſt the Goddeſſes by Numa. Euripides He- 


Truth's the beſt Mark of Honour and of Race 


» Ambrof. Offic. 1. 1. c. 26. Nothing hath more Influence in pr i Beli 

omoting an honeſt Life, th ha ha 

can eſcape, no Indecency 1. will di ge ©, than our Belief, That we have ſuch a 
© De Give, c. 14. 1. 19. c. 15. l. 2. 


leaſe, no good Performance but 


n will delight. Add 


C. 15. ſ. 19. 


* The Author begins here to diſtin 
Word Contract in loch a general Senſe 
urites the Will of the two Parties, 


is general, and includes Promiſes as well O io 

* dArrian, in his Diſſertation on Epifetus r 
ations natural and impoſed. As for the reſt, I 
tranſlating the Status adventitius of our Author. 


| properly 
Lib. 33. diſtinguiſhes alſo between L Ouoinal, 


3 Compare here what our Author has already ſaid, Lib, I. Gap: vi 's 10. 


philoſophical 
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hiloſophical Demonſtration of God's Exiſtence ; 
= he cannot. thence claim a Privilege of ſecurely 
doubting or denying it. For in as much as the 
whole Race of Men, in all Ages, have 3 
held this Perſuaſion, whoever would attempt to aſ- 
ſert the contrary, muſt, of Neceſſity, not only ſo- 
lidly confute all the Arguments produced on the 
other Side, but, alſo, alledge better and more plau- 
ſible Reaſons for his own particular Opinion. And 
farther, ſince the Safety and Happineſs of Mankind 
have been hitherto thought to depend chiefly on 
this Belief, it is requiſite, that he, likewiſe, prove 
Atheiſm to contribute more to the Intereſt and the 
Good of all Men, than the Acknowledgment of a 
Deity. Which being a Task manifeſtly impoſſi- 
ble, the Atheiſts are to be judg'd Offenders, not 
only againſt the Divine Majeſty, but againſt all 
Mankind. And they deſerve the lefs Favour on 
this Account, becauſe theſe very Men, who would 
reverſe the Judgment of all People and of all Ages, 
do arrogantly aſſume to themſelves a deeper Saga- 
city, and a clearer Light of Underſtanding than 
the World * was ever acquainted with before. And 
conſequently, tho? their Unbelief be indeed an Error, 
and a moſt fatal and deſtructive one, yet it is ſuch 
as they did not fall into thro? Imprudence or Sim- 
plicity, but by a vain and impudent Pretence of 
more than ordinary Degrees of Wiidom *, 

» It will be a very eaſy Labour to refute thoſe Ar- 
guments, which Spinoſa has aliedged in Defence 
of this Notion of Hobbes. The The/is he lays down 
to work upon is this, Every one who cannot govern 
himſelf by Reaſon, may by the higheſt Right of Nature 
live according to the Laws of his Appetite. And fore- 
ſeeing is might be here objected, I hat the Aſſertion 
was contrary to the ReveaPd Law of Gop, he an- 
Iwers, That a natural State is both in Nature and 


Of the Duty of keeping Faith ; 


Book III. 


Time antecedent to Religion; which, with Regard 

natural Religion, is as abſolutely falſe, as what ke 
ſubjoins, That no Man knows by Nature ay Oil 
gation lying on him to obey GOD; and that 1; Res. 
ſou can obtain this Knowledge, but ſuch as is chen 
by the Signs of Revelation. Therefore the Con. 
quence he draws is moſt abſurd, That before how 
lation, no Man was bound by any ſuch Divine 1 
as it was impoſſible for him to be ignorant 7; r 
That a natural State is to be conceiv'd without 2 
gion, or Lato; and for that Reaſon without gin 5 
Injury. In all this he only ridiculouſly confound, 
the natural with the poſitive Divine Law. He po 


ceeds to aſſert, That Man, conſider'd in a State of 


Nature, is free from all Religion, not only upon . 
count of Ignorance, but by Virtue of that common L. 
berty, in which all are born. For, ſays he, if Nn 
were by Nature bound to the Divine Law, or if 1, 
Divine Law were a Law by Nature, it would þ 2 
Perfluous that GOD ſhould afterwards enter into ; 
Contraft with Men, and oblige them by Oath ant 
Covenant, Now it is clear that theſe Pacts or Co- 
venants paſs between Gop and Men in reveal 4 N. 
ligion, not in natural, to which a Man immediate. 
ly ſtands obliged, upon Account of his being cre. 
ated by Gop a reaſonable Creature. So that Spins 
ſa's Concluſion is moſt vain and ſenſcleſs, Thi 
Divine Law began from that Time, when Men, 
expreſs Compact, promiſed to obey GOD in all Things; 
by which Deed they receded, as it were, from their us 
tural Liberty, and transferr'd their Right upon GOD, 
Juſt as Sovereignty is conferr'd in civil States. For 
the Support of which Doctrine it is neceſſary to 
ſuppoſe, that Men, in a State of Nature, had nat 
their Exiſtence from God Almighty. 

From this Obligation, by which Men are bound 
to pay Obedience unto Gop, ſprings the Obligz 


* Comp. Jean de Eſpagne de Erroribus Popularitus, ſ. 1. c. 6. Bacon Eſſay 16. and Advancement of Learning, J. 3. c. 2. Ad 
Plato de L. L. L. 1.9. near the End, where he 1 the ſeveral Kinds of Atheiſts, and directs with what Penalties they 


ought to be reſtrained, d Trafat. Theolog. Politic. c. 16. 


_ 


1 Mr. Bayle, in his Thoughts about a Comet (Art. 177.) diſtinguiſhes between two Sorts of Aubeiſts, the one which begins with 
Doubting, and the other who ends with it. Of the firſt Sort are ordinarily all thoſe who bear the Name of Learned; but fal{ly; 
and glory in their Reaſon, and their Contempt of bodily Pleaſure ; the others are thoſe, whoſe Souls are ſullied with all Sorts df 
Vices, and capable of the greateſt Wickedneſs; who perceiving that the Fears of Hell cauſe them no ſmall Diſquiet, and imagu- 
ing that tis their Intereſt — ſhould be no God, endeavour to perſuade themſelves that tis ſo. The laſt become Ai de. 
cauſe they have been great Sinners, and are full of as much Malice as can croud into any Man's Soul. The firſt Sort are [afde 
without Deſign, and moral good Men. Mr. Bernard, in his News of the Republick of Learning, November 1701, calls them 
both Atheiſis by Refleion ; but he after diſtinguiſhes them thus, giving the Name of Athei/m in Fancy to him who begins 
doubt, and of Atheiſm in Heart to him who is paſt doubting. According to this Author 'tis undeniable, That there are Ah 
in Heart in the World; for, ſays he, Perhaps, tis hard to maintain, that there are mental Atheiſts in the World, who are con- 
firm'd in Atheiſm ; but there are ſuch, perhaps, as labour under ſo many Scruples concerning the Being of a God, that they 
think it a Thing ſo very dubious, that they can have no Certainty of it, and come to have poſitive and confirm'd Doubts upoa 
this Subject. But the ſame Author ſays, There are Athei/ts" without Reflection, who believe no Gop, becauſe they have ner 
thought of it, but being ſo wholly taken up with ſenſible Objects, it never came into their Minds to ſuſpect that there is any Thing 
in the World but what they ſee, never enquiring after the Principle of their Being. There is no Doubt but there are ſuch Avis 
without treating as ſabulous the Relations we have of the greateil Part of the Chineſe and Caffres. In my Opinion, there is nothing 
more judicious than theſe Reflections, and this Syſtem of the different Sorts of Atheiſts. The Notions of our Author abore- 
mention'd is not much different from the common Hypotheſis of Divines, who, with regard to common Experience, determi? 
a Matter of Fact by metaphyſical Reaſons. I can't then but wonder, that he gives ſuch a careleſs Solution of the Queition, whico 
he touches by the bye, viz. Whether Atheiſts ought to be puniſh'd ? He maintains elſewhere (viz. in his Book, Of ile Duties f 
a Man and Citizen) that they ought to ſuffer the moſt ſevere Puniſhments, Grawi/imis parnis 4 coercenda eorum impietas. But ® 
the contrary, Mr. Titius ſays, that ſuch Men ought not to be treated ſo ſeverely. For, ſays he, that Method of Puniſhment ad 
Force is not proper to cure a Man of Atheiſm ; the only Puniſhment of ſuch as are in Error, if they will not be inſtructed, 5 © 
leave them to God's Judgment, Ob/ery. 95. on 2 For my Part, I profeſs, that if an Atheiſt makes an open Declaration of 
his Opinion, and labours to get himſelf Followers by miſleading ſuch weak Judgments as are not able to anſwer his Sophilm and 
Subtilties, or by encouraging thoſe vitious Perſons, who are ready, thro' the Wickedneſs of their Hearts, to embrace his Tenet, 
ſuch a Perſon may, with as much Juſtice, be puniſhed, as he that teacheth others to thieve, murder, or cheat. In this Caſe our Al: 
thor's Reaſons are very good : For thoſe who diſturb a Society, by endeavouring to deſtroy an Opinion ſo univerſally rece1v« ; 
and which is look'd upon as one of the ſtrongeſt Props of it, deſerve as much to be treated as Criminals, as an Atheilt, conſider 
as ſuch, for perplexing the common Belief of a Go p. Let him be content that he has found out the unhappy Secret of ſha 
off all Ties of Religion, and applauding his own Impiety, and not hope that others ſhould follow his Example, but be eaſy, th! 
they reſolve to continue in the common Opinion for the Advantage of human Society, knowing how ſtron Impreſſions the 4's 
of Gon has upon moſt Men. (See Epectetus's Reaſoning againſt the Epicureans, Arrian. Lib. II. Cap. XX. and fee dl 


Philoſophick Comment. &c. Tom, II. b. 482, 483.) But if Athelſis, whether mental or pracbical, do not pretend to propagi* 4 
ey are uſed in _— 
ment, 


Opinions, why ſhould they be puniſh'd purely as Atheifts ? The Nature and End of Puniſhments, as t 
dicatures, do not, in my Judgment, require that they ſhould be uſed upon ſuch, Their Impiety will be ſufficient Puniſh 
they continue in it to their Death ; but 'tis poſſible they may ſee their Error, and, by Conſideration, remove the Sophiſms by 
they are at. preſent blinded, Theſe Arguments will have a ſtronger Force, as to Atheiſts without Reflection, and therefore 
not be enlarged on here, 


tion 


ws 
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CAP. V. and the Diviſion of Obligations. 265 


tion of all Men towards all Men, as ſuch , by Vir- Sometimes we call that a natural Obligation, 
tue of which they are engaged to lead a ſocial Life. which truly binds us; whether it cauſe in the other 
| How this is to be diſcover'd, it has been formerly har a perfect, or whether only an imperfect Right. 
our Buſineſs to ſhew. : In like Manner, by a civil Obligation we ſometimes 

v. There is another famous Diviſion of Ob{ga- mean ſuch; as is void by the Law of Nature, but 
tion, into natural and civil; but ſuch as is by dif- depends purely on a civil Law, of which the Obli- 
ferent Authors differently ſtated *. Grotius ob- gatio literarum * (when a Man confeſſes a Debt in 
ſerves, that the Lawyers ſometimes call a Thing of Writing, which he really never contracted) is com- 
natural Obligation, the doing of which Nature ſhews monly brought as an Inſtance z- at other Times it 


if 16 to be good and honeſt, altho* it be not ſtrictly a ſignifies ſuch as 1s grounded on both Laws, natural 


Debt: As for an Executor to pay the entire Le- and civil; or ſuch as will bear a good Action in 
gacies, without reſerving to himſelf what the Fal- Courts of civil Judicature. 

c:dian Law allows him; to requite * a Courteſy Others, with more Clearneſs, aſſign three Species 
receiv d ; to pay Debts which the Creditor has in of Obligation, purely natural, purely civil, and mix' d. 
Law forfeited; or to the exacting of which the The firſt depends entirely on natural Equity 7, and 


4 3 Macedonian Decree may be oppoſed 3. When any in ſuch a Manner, as not to found an Action in civil 


Thing of this Kind is voluntarily paid“, a Man Courts. The ſecond ariſes merely from the Force 
Cannot recover it again, on Pretence that it was of civil Law, in the Strictneſs and Rigour of which 


not due, though he might at firſt have refus'd it will bear an Action; though ſuch an Action will 


= to pay it. 


a L.2.c.14.1.6. 
rt Which is the 4th Part of the Inheritance, which the Roman Laws aſſign the Heir; inſomuch that if the Legacies exceed this 


m Ach Part, the Heir is not oblig'd to pay the Overplus. See the Dige/ts, Lib. 35. Tit. 2. ad Leg. Falcid. and Domat's Civi 
WT in their Natural Order, Pare. II. Lil + Nie. 3. tos TE moan Doan 
75 e 


2 In this Example, and that of an Heir who pays the whole Legacy, without deducting the Falcidium, we may diſtinguiſh be- 


W tween an Error of Fae, and an Error of Law. A Man may be thought to have promiſed ſomething by way of Reward for a Be- 


nefit received, tho* he enter'd into no formal Engagement, or perhaps imagin'd that he reall urchas'd the im : 
He is miſtaken in the Fact (and yet, according to Gia, and bo Author, Tho'make no Diſtinetion between Ai 
Error) he cannot legally re-demand the Thing he has given through Miſtake, either as a Recompence or a Debt. But this is 
neither agreeable to the Law of Nature, (for Error can never render an imperfe& Obligation perfect) nor to the Roman Law, as I 
have obſery'd upon the Place of Grotius, Note 4. See alſo Mr. Noodt on the Title of the Digeſt. De Condict. Inde bit, p. 299, & ſeg 
We may ſay the ſame Thing with regard to an Heir who pays the Legacy entire, under a miſtaken Notion that he has the fourth 
Part of the Inheritance remaining in his Hands, all the Lawyers agree in this Point, tho“ otherwiſe much divided, with regard to 
the Effect of the Error of Right. Theſe are the plain Words of the Law: Error fa#i guartæ ex cauſa fidticommiſſi non — nt 
repetitionem non impedit, &c. Cod. Lib. VI. Tit. L. Ad. Leg. Falcid. For tho' the Queſtion is here about the Trebe/lianic fourth Part 
yet, it may be applied to the Falcidium, where the ſame Reaſon takes Place, and which is the Subject of this Title. As to the 
oint of Error of Right, even thoſe who hold that it authorizes us to re-demand what is given, admit here an Exception ith 
regard to the Falcidium, founded upon the ſame Law, where it is ſaid expreſly : Quin etiam fi jus ignoraverit ceſſat * Sor 
ſo except the Caſe, in which, through Miſtake, we think ourſelves bound to Acknowledgment dew which we Would neck — 
ven. But it has never yet been ſufficiently proved, that both theſe Caſes are not agreeable to the general Rule of the R — 
w and this Expedient was only contrived to illude the Force of the X Law of the Cod. Tit. De Jur. & fucbi ignorant; Rich 
forms, in this Caſe, an invincible Objection. For the ſame Reaſon the Roman Lawyers gave an equal Power to the Bey as 
and the Error of Fae, in the Condidio indebiti in general, only becauſe they were ſenüble that k was contrary to 22 ity, 
to give the one a greater Privilege than the other. But theſe great Men were no way infallible, and . ere decei bete 
by a Principle which has otherwiſe its Uſe, wiz. That every one and ought to know, what bis gh 2 2 
T and nag oduy , may, ug „ what concerns his Right, See Mr. 
3 See the Dige/ts, Lib. 14. Tit. 6. F. 4. See alſo the Interpreters of Suetonius i | | 
mat's civil Laws, Part I. Lib. I. Tit. vt F. 4. But if the Herr, being — hom bs Father's Rover | yy what k — = 4 
row'd, he could not afterwards re-demand it, even though he knew he could not be oblig'd to dee Le IX bs hs, 
1 . D. ibid. and what 1 have ſaid, upon the Place of Gretius, where our Author of +4 this. There = 4 
* ru 1 py it 1 ＋ Lucanians, Ea dis ar Jarioas 775 try X91, FigeT as ard. If any ſhall lend Money to a Prodigal 
all loſe it. Nicol. Damaſcen. de Moribus Gent. Our Author adds this, by way of Example, and *tis certainly the : ich 
Gretizs had in his Thoughts, as appears by the parallel Laws he cites Gronovius applies 1 in a M hich 414 — 
with Grotius's Sentiment, nor the Roman Law, from whence theſe Examples are pa He afhr yh he Caſt 1 * —— 
here relates to Perſons proſcrib'd, or to thoſe who are ſubjedted to the Puniſhment call'd Int ditio 4 & 9 
Effects of ſuch were confiſcated, ſo that if you paid the Griminal the Debt, the Treaſu had fil the b Domes d nn Bo 
and as, moreover, the Criminal could not be ſummoned in any Court of Juſtice it © ova that th 'Caſ Fred NM 
Thing, as nor due, could not take Place here. The Debtor only chang'd his Creditor, and if he paid the D b 0 ki ger way 
3 3 expos'd himſelf to pay 1 over. e may only add here a Queſtion = Aon ray Ry E 
8 , e t was not apparent, it was better for the Debtor to to the Criminal tha he g 
Which ſee what I ſhall ſay hereafter, Lib, IV. Cap. XII £4 2 1 
, IV. Cap. XIII. F. 5. To conclude, The Macedonian Edict, ( | 
a certain Uſurer nam'd Macedo) forbad 114 41 
ha aden gn og 2 oy = _ 1 a young Her, under Penalty of loſing the Debt, becauſe the Creditor either 
That is to ſay, without Conſtraint, but through . ö in his Di 
2 — a * ws _—_ 7 _ not by 2 | nk Roe ig one Ul 2722 88 Oy mates of = 
ws and our Author, as if they ſpoken of a Payment by Miftake. H muſt f : * 
of Law, and did not remember what the Roman La -4 had laid „„ 
Irn wyers ha down as an eſſential Condition of requiring again a Thin 
fry x , 2 hanc r ere, 9 poteſt, fed fi ien, k — +" N n Dis . . fs. 22 45 = 
Leg. 1. Cuyus rrorem Dati repetitio eſt, ei ö . i i r ene * 
effect, we ought the rather to be 3 II.. Ale Night * 2 ang n Wiler — 
I 85 4 7 we are Creditor, ſhould own his Acknowledgment AAA 
nditio indebiti is a Right of requiri ing 1 i ich : ; : 
But that foch « Right has n s Sf pl „Al, 3 1 one 8 but was not due. See Digeft Lib. 12. Tit. 6 
titer. Dire. ID vac. Th „appears from theſe ords of the Roman Lawyers, Solutum verò non repe- 
g 35. Tit. 2. Leg. 1. F. 17. As to the Macedonian Law, their Opinion i on? 
* . w quia naturalis obligatio manet. Digeſt. Lib. 14. Tit. 6. Le Sx" th ow = wy on. An 
1 1 que fit per literas, or, as the Roman Lawyers call it, Lit 45 05⁵ N . wh 
ting the Receipt of A certain Sum, of which however he only had Part, notwithRladties which he in obliged 10 rom e Ye, 
if ne ſuffers two Years to paſs without re-demanding hi No 1 1 14 1 Ba 1. 1. TK. A997 
hes, with the — ares upon it. &s alſo "6 bas Lb * Sy. ll 9 5 ape UL, Th. XXIL. . 
As for Example, If a Minor has borrow'd any Thing wi ' Conſent of his Guardia 
of din in Ta. mor has borrow'd any Thing without the Conſent of his Guardian, the Creditor can i 
F J but the Minor is ſtill oblig'd, by natural Right, or, in Conſcience, to pay what he has 8 S 


Mete 5. following. 
This appears by Fn Reſtitutions, 


but, in the main, this Obligation, bei ; F 
Where themſelves have acknow! Sr „this Obligation, being purely civil, comes to nothin the Ro 
Disch. nowledged, ſaying, It matters not, if a Man has no Ri 7 2 * E. mar 

get. De Diver/. Reg Jur. Leg. 11 2. See Mr. Noodr, De Forma — 4 a. "a * by — 


| 


always 
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always in Point of Equity be invalidated * by the 
Judge, as the Obligatio literarum before-men- 


tion'd. The third is ſuch as is at the ſame Time 
ſupported by natural Equity, and confirm'd by the 


Authority of civil Conſtitutions. This is the Di- 
ſtinction commonly made by the Interpreters of the 
Roman Laws. 

VI. This Diviſion of Obligations into natural 
and civil, is a Subject which we ought to inſiſt far- 
ther on in our — * Enquiry; yet not ſo much 
to derive thence the Original of ſuch Ties, but the 
Efficacy or Force, which they bear in common 
Life. So that by natural Obligation we mean ſuch 
as binds us only by Virtue of the Law of Nature , 
and by civil Obligation, ſuch as is ſupported and 
aſſiſted by civil Laws and civil Power. The Effi- 
cacy of both is conſider'd with Regard either to the 
Subject, the Perſon in whom the Obligation in- 
heres z; or the O4je#, the Perſon in whom it ter- 
minates, or to whom it is directed. In the firſt 
Reſpect, the Efficacy or Virtue of natural Obliga- 
tion chiefly conſiſts in this, That it binds a Man's 
Conſcience z or that every Perſon, at the ſame 
Time when he fails of performing it, is ſenſible 
that he has diſpleaſed Almighty God; to whole 
Mercy as he owes his Being, ſo he knows he ought 
to pay all poſſible Obedience to his Laws. And 
althoꝰ we cannot indeed, in the Law of Nature, diſ- 
cover any preciſe and determinate penal Sanctions, 
yet we ought, on all Accounts, to acknowledge, that 
it is enforced by ſome ſuch due Fruits and Conſe- 

uences ; and that the Author of Nature will in- 
fulibly inflict great Evils on thoſe who violate this 
Obligation, which the juſt Performers of it ſhall as 
infallibly eſcape. For the Truth of which Belief, 
cans many Arguments, one very conſiderable 
Preſumption is that Remorſe of Conſcience, which 
attends the Actors of Wickedneſs, even whilſt they 
are in fair Hopes of eſcaping human Diſcovery, 
and human Puniſhment. A Diſquiet, which no 
good and wiſe Man can imagine to org from 
bare Simplicity, from Cuſtom, or from Fear of 
ſecular Juſtice ; but from a much higher Principle, 
a Senſe of God's Sovereignty, and a Dread of his 
Vengeance. Cicero pro S. Roſcio, c. 24. Every 
Man that is diſhoneſt, lives in a perpetual Fright, 
every Man's Wickedneſs haunts him, his Folly and 
bis Madneſs diſturb him; his evil Thoughts and guil- 
ty Conſcience terrify and diſtraf# him. Theſe are the 
conſtant and the domeſtick Furies, which plague and 
torture the impious. Add Selden. de J. N. & G. I. 1. 
c. 4. Pp. 37, Sc. Nor can I believe that any Man, 


Hor. I. 1. Od. 34. 


07 the Daty of keeping Faith 3 


Book 1h 


by flying to the impious Refuge of 4ths; 
found there ſo good — — cheſt 
but that his wicked Mind would frequently yr 
and ſhake him with more Violence than wu 
And we have ſcarce had an Inſtance of an * 
bold Defier of Heaven, who has not, at length «. 
wt . a Conſternation by his own Ch 
and turn'd a Penitent in Horror, accordi 
of Horace * 3. gmaven he 
Although to bind the Conſciences of Me be 
principally the Effect of natural Obligation > the 
ſame Power is communicated to civi/ 0³¹ ö 
provided the Object of the latter be not repu 
to the former. And therefore civil Law; * 
bind the Conſcience, ſo far as they are conlifte 
with the Law of Nature. Both Obligation, 
ther agree in this Reſpect, that the Duties ho 
Join, a Man ought to perform voluntarily, an, x 
it were, upon his own internal Motion, ; 
And it is this which makes the chief Different 
between Obligation and Compulſion; by the late 
the Mind is, by external Violence, driven upon 4 
Thing contrary to its inward Inclinations; hy 
whatever we perform on the former Account, i 
ſuppoſed to be done _ the Approbation of oy 
own Judgment, and the hearty Diſpoſition of oy 


It we conſider theſe Obligations again, as 
regard the O4je#, or as they produce ſome Efe 
in the Perſon, to whom, by Virtue of them, fone. 
thing is due, they have this Force common to bay, 
That what being thus due, is paid or perform', 
may be fairly accepted and poſſeſſed. But when 
the other Party neglects or refuſes to make gol 
his Obligation, there is then a Difference in the 
Manner of compelling him, between the aa 
and the civil Obligation, or between thoſe who live 
in a State of Nature, and thoſe who are ſettled ur 
der a Polity, or Government. To thoſe who liv 
in their natural Liberty, the Precepts of the Lud 
Nature, being of two Kinds, do cauſe the fan: 
Diſtinction in the Obligation to perform them, 
Thoſe Things which Nature enjoins one Man to 
pay to another, without any antecedent Pa#, as rt 
the Offices of Charity and Humanity, we canno: 
challenge any otherwiſe, than by gentle and el 
Methods; as by perſuading, admoniſhing, del 
ring, or entreating. But we muſt not apply Fmt 
to the moſt obſtinate Refuſer ; unleſs in Ca d 
extream Neceſlity . The Reaſon of which Pr 
ceeding ſeems to be this, That human Socie) 
cannot be preſery*d in a very eaſy or peaceful Car 


Parcus Deorum Culter, & infrequens 


Inſanientis dum Sapientiæ 
Conſultus erro : Nunc retrorſum 
Vela dare, atque iterare curſus 


Cogor relies. 


Theſe Words of Horace our Author uſes here without attending, as Mr. Dacier very well obſerves, that the Poet ſpeaks ther 


ironically. 


— 


1 The Right of the Prætor (Jus prætorium) makes a conſiderable Part of the Reman Law, and derives its Origin from the x 
nual Decrees publiſh'd by each Prætor, who, as every one knows, was a Magiſtrate inveſted with the Civil Juriſdiction of the Ui 


for one Year only. 


Theſe Decrees (by which he explain'd, corrected, or ſupply*d what was obſcure or defective in the written 2 


or eſtabliſh'd Cuſtoms) could not but vary very much, nor did they acquire the Force of a Law, till Julius Salvianus, by Order 


the Emperor Aarian, compos'd out of them one perpetual Edict. This Collection, fince that Time, acquir'd the ſame 


Authon 


with the other Parts of the Roman Law, from which it, nevertheleſs, remain'd diſtinguiſh'd, both by its Effects, and by the Nan 


of Prætorian, which was oppos'd to the Civil Law, For by this latter the Romans underſtood, 1. The Laws, roperly {0 - 
which had been eftabliſh'd on the Propoſition of their Con/uls, or ſome other Magiſtrate of the Senatorial Order. 2. he 74 


biſcita, or Decrees af the People, made in their own Aſſemblies. . 
5. The Deciſions of their Lawyers, founded upon Cuſtom. 6. The (a 


4. Cuſtom, which had of itſelf the Force of a Law. 


e Pl 
Senate alone 


3. The Sanatus-conſulta, or Edicts of the 


tutions of their Princes or Emperors. See the Commentators upon this Subject, eſpecially Mr. Noodt, and Mr. Schulting, in fr 


Dig. De Orig. 


2 See the Iaſlitut. Lib. 4. Tit.13. F. 9. De Exceptionibas. 


Juris; and the Swe wats BY Civ, of M. Averani, Lib. I. Cap. VI. 


Theſe Exceptions did not all proceed from the Edict of ic 


Pretor, as appears by the Example of Macedonian Senatus-conſultum cited above, and by che 7. Title of the Inſtitutes. 


3 Is the ſame with * above. 


4 See Lib. 1. c. 7. F.8, and Lib. 2. c. 6. 5 5. aforegoing, 
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HAP. IV. 


* out the conferring of thoſe mutual 
=, ww and therefore Nature ſeems to have 
t them aſide, as conſtant Subjects of exerciſing 
ens particular Benevolence, by Means of _ 
ey might win on the good Opinions and the Af- 
ions of cach other. And now it is clear that 
ofe Things which may be recovered by Force, are 
ot {0 apt to procure the Favour, or to unite the 
ids of Men, as thoſe which we give only upon 
or own free Motion, and which we might deny 
.;:hout Fear or Danger. But what is due to us, 
soon an intervening Pa#, if not voluntarily ten- 
cr, we may procure by forcib/e Means. As we 
E ay, likewiſe, defend by Force, our juſt Poſſeſſions 
ad Goods, when an Attempt is made upon them 
1 by any injurious Aſſailant. Civil Obligations, or 
lach as have been confirm'd by the Authority of 
. Laws, create an Action in Courts of Juſtice, 
ry virtue of which I am to carry the Defailant be- 
bore the Magiſtrate, who has a Power of compel- 
- ling him to the Performonce of his Duty. But 
even in States, Obligatious purely natural, or ſuch 
s have been enforc'd by the Sanction of civil Laws, 
care left wholly to the common Modeſty and Con- 
BE ſcicnce of Men, and to their juſt Dread of a Di- 
vine Sovereign and Judge; and the Subject ought 
not, by a Courſe of Violence, to be brought to 
the Obſervance of them. i 
What Obligations ought to be confirm'd by civil 
Ordinances, it is the Buſineſs of Legiſlators to deter- 
mine; and they are to meaſure their Expediency 
and Uſe, according as they ſeem likely to contri- 
bute to the inward Happineſs, and Tranquillity of 
the State *. As it would be ridiculouſly trouble- 
ſome, to diſturb the Judge on every petit Account, 
ſo it would be an Error on the other hand, to imi- 
tate the Cuſtom of the Seres, (in S:rabo l. 15.) who, 
he tells us, had no Hearings in Court, but upon 
Murder, or Scandal; theſe being ſuch Miſchiefs 
as the Sufferer could not prevent, whereas it is in 
every Man's Power not to be cheated in a Bargain, 
| only by conſidering well whom he truſts. Much 
to the ſame Purpoſe, is what he reports of the 
Indians, That they have no Action at Law upon 
Matters of Faith and Truſt, nor do they make 
uſe of Witneſſes, or Seals, but believe each other 
on their bare Words. Comp. lian. V. H. l. iv. 
c. 1. Add. Senec. de Benef. l. iii. c. 15. 

VII. Obligation may again be divided into per- 
petual and temporary. The former is that which 
cannot be taken off ſo long as the Perſon exiſts, in 

= whom it inheres. Such is our connate Obligation to- 
—_ wards God; which, even with reſpect to the Exer- 
ciſe, can at no Time be ſuſpended or diminiſh'd. 
Such, likewiſe, is the connate Obligation of all Men 
towards all, as Partners of the ſame Nature, which 
no Perſon can throw off, ſo long as he makes a Part 
of Mankind ; yet the Exerciſe of it may ſome- 
times, with regard to ſome particular Perſons, be 
ſuſpended. And this happens, when I devolve 
into a Szate of War with another. For the Obliga- 
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tion being reciprocal, in caſe one Party break it, and 
return Hoſtilities for the good Offices of Huma- 
nity, the other Party is no longer bound to deal 
with him in a friendly Manner; but may main- 
tain his own Safety, and his own Rights, although 
with the Hurt of the unjuſt Oppoſer. Yet the 
ſame Obligation may {til} be ſaid to remain perpe- 
tual in this Reſpect, That as ſoon as our own Safety 
is provided for, and enſured, we ought to be ready 
to renew the Peace, and to return to the Exerciſe 
of all Courteſy and Humanity, towards the Party 
who began the Contention. Amongſt adventitious 
Obligations we commonly reckon perpetual, the Ob- 
lization of Children towards their Parents, and that. 
which paſſes between Husband and Wife; which 
ſhall elſewhere be explain'd at large“. 

Temporal Obligations are ſuch as may ceaſe and be 
cancelPd, whilſt the Perſons, in whom they inhere, 
do yet exiſt in the World. 

VIII. Farther, ſince it generally happens, that 
Obligations anſwer one another, it may be uſeful to 


divide them into uud, and not mutual. An Ob- 


ligation not mutual is, when one Party ſtands bound 
to perform ſomewhat towards another; yet ſo that 
the other Party ſhall lie under no correſponding 
Obligation, nor be tied to make equivalent Requi- 
tal. Such is the Obligation of Men towards GOD, 
by which they are engaged to pay him abſolute 
Obedience; but he, on his Part, is not conſtrain'd, 
by Virtue of any ſuch external Obligation *, to make 
any Return for their Obedience. Amongſt thoſe 
Obligations, where both Parties are Men, (if we ex- 
cept a few Contracts, binding only one Side) there 
are none to be met with of this Sort. And the 
Reaſon is, becauſe it ſeems repugnant to the natu- 
ral Equality of Men, that one Perſon ſhould be 
bound to another, and the other Perſon lie under 
no Engagement towards him. For we cannot 
apprehend them to be ſociable Creatures, who are 
not united by a common Tie, who have not a mu- 
tual Communication of Services ; but of whom one 
ſeems to be made, as it were, for the Sake of the 
other, and the other is not bound in Return to con- 
tribute any Thing towards his Intereſt or Happi- 
neſs. Nor, when Men by political Inſtitutions in- 
troduced a State of Inequality, was it in their 
Power, to inveſt any Perſon with ſuch an extra- 


ordinary and tranſcendent Right, as ſhould diſen- 


gage him from all Obligation and Duty towards 
other Mortals *®. 

IX. Mutual Obligations are ſuch as anſwer to one 
another; ſo that the Party who on the one hand 
receives a Due, on the other hand is bound to re- 
pay it 7. Theſe again are ſubdivided into imperfe#7- 
ly mutual, and perfectly mutual. The former are 
ſuch as anſwer unequally, one of them being op- 
pos'd to another, which is either different in Kind, 


or in Virtue and Efficacy. This ſeems to happen 


chiefly on Account of one of theſe two Reaſons, 
either that the Perſons are unequal, one having a 


Right of commanding, the other a Neceſſity of 


: See Lib. 8. c. 1. f. 1. 


3 See Lib. 6. c. 1, and 2. 
+ Our Author expreſſes himſelf thus by 
e. 1. F. 3. and c. 3 F. 5. aforegoin 


evim has crept into the Text inſtead of etiam, either through the 
laſt Edition of 1706, of which Mr. Hertius had the Overſight. 


ſtitution of their Nature. This we ought nicely to obſerve, 


which are founded upon the Power which every Man can an 
c. 8. following, 


7 See Lib. 5. c. 2. F. 5. following. 


: See Lib. 5. Chap. 2. $. 3. where the Author recites the ſame Thing. 


a . 
We can't maintain this, without encroaching upon the Prerogative of God, who impoſes 


Mm 


1 En 


way of Oppoſition to that which the Attributes of God requires of him. See Lib. 2. 
This Period, not containing, at Teaft directly, a Reaſon of what the Author was 


ſpeaking of before, I ſuſpe& that the Word 


Careleſneſs of the Author or Printers; altho' it is found in the 


theſe Duties on Men by the Con- 


that we may underſtand the juſt Extent of the Rights of the Sovers; 
d is willing to grant to him over himſelf, See = Notes en Lib. 7. 


obeying; 


4a 3 - wa 
. 
— 
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obeying; or becauſe Perſons, in other Reſpects 
equal, as to ſome particular Buſineſs, . refuſe to 
receive an Obligation of the ſame Strictneſs on both 
Sides. For it is clear that Obligations do thus dif- 
fer in Force, or Efficacy, ſome producing a perfe& 
Right in the Perſon towards whom they are di- 
rected ; ſo as to found an Action in human Cogni- 
ſance, to be proſecuted either by War, or ®, aol 
the Judge, according as the Parties live, either in 
a State of Nature, or under a Form of civil Go- 
vernment ; whereas others produce only an in- 
perfect Right; ſo that the Performance of them 
ought not to be extorted by Violence. From the 
former of theſe Cauſes ariſe the Obligations imper- 
feftly mutual, betwixt Princes and Subjects, betwixt 
States and particular Members, betwixt Maſters 
and Servants, Parents and Children ; all which will 
be examined in their proper Places. The latter 
Cauſe of making Obligations imperfeftly mutual, 
chiefly happen in Caſes of gratuitous Promiſes, and 
the Performances of them. For whilſt I promiſe 
any Thing to another out of free Favour, I per- 
fectly oblige myſelf to give it, and the other ny 
has a Right of requiring it from me. But becauſe 


Of the Duty of keeping Faith, &. Book jj 


I did not engage him to pay me an Equi 

is bound to = only by the * Ge 
which ties him much more looſly than if he ng 
my Debtor upon Pa#. For we cannot 85 
unlimited Obligation build our Hopes or oh ud 
fairs, and therefore ſhould the Party prove ung, 
ful in the higheſt Degree, we do not reckon bad 
ſelves properly to have receiv'd any Loſs or ry 
dice: For 'tis a Miſtake in ſome Authors to aff g 
« That Nature gives us a perfect Right to Few, 
* Return of our Benefit, from an ungrateful be 


* ſon *; though in moſt Commonyeals, 1, . 
. 


Courts of Law refuſe to admit an Action on thy 


score.“ Nor is this a good Conſequence q -v 
- a . 9 be . 
Neceſſity of returning a Kindneſs is greater han 16 


of giving one; therefore the latter is founded up 
imperfett Right, the other upon a perfes, © © 

For, however the Caſe may ſtand befoze, yet y 
I have once promis'd to do a Favour, there jj 
greater Neceſſity on me to perform it, than as 
other Party to return it *. For there may he 4; 
ferent Degrees in Obligations of the ſame kind! 
eſpecially when we are to compare ſuch Dui , 
concur in Point of Time *. 


Comp. Beecler. ad Grot. J. 1. c. 1. /. 4. See what ſhall be ſaid hereafter in Lib. 5. e. 12. / 23. 


. See c. 3. F. 17. aforegoing. 


— . 


Jo perfect the Reaſoning of our Author, we muſt remember, that the Foundation of the Difference between perſeq nd in. 
re fect Right, ariſeth from the neceſſary or unneceſſary Influence that a Thing hath in eſtabliſhing Peace and Society among I. 
and not ſimply the Degree of Obligation under which we lie, with regard to the Thing. So chat thöugh we are more 105 
nſibly obliged to the Duties of Gratitude than thoſe of ſimple Beneficence, the firſt ought not to authorize us to uſe Force x 
uſtice to — us perform them, rather than the laſt ; becauſe neither of them are of that Nature, that the Continuance of Pex; 
or 8 doth neceſſarily require their Practice. There are even Caſes in which the Duties of Gratitude ought to give Place u 
e 


thoſe of 
ther Perſon has great Need. 
See my Notes on Lib. 5. c. 12. $. 23. following. 


neficence, as when a Benefactor may want, or at leaſt ſpare, without any great Loſs or Trouble, a Thing of which ay. 


GHAP V. 


Of the Mature of Promiſes, and Pas, or Covenants, in general, 
The ConTEtwnTs of every Paragraph of the fifth Chapter. 


1. Whence adventitions Obligations ariſe. 

11. What is Mr. Hobbes's transferring of Right. 

111. No Man has a Right to all Thinge, as Mr. 
Hobbes aſſerteth. | 

iv. In what a transferring of Right conſiſts. 

v. A meer Aſſertion doth not oblige. 


I. TT now follows in Courſe, that we enquire 
how ſuch Obligations, as are not born with 


—— — 


vi. An imperfect Promiſe obligeth, but does nt gi 
another a Right. 

vii. A perfect Promiſe. 

viii. Promiſes in the future Tenſe give no Right, 

IX, x, XI, Whether there be a Power of obliging it 
bare Patts or Covenants. 


to apprehend that I am bound to any Performance, 
unleſs there be ſome Perſon in the World, who can 


Men, ſhould, by Virtue of ſome Act of either fairly require it, or, at leaſt, fairly receive it 


theirs, be laid upon them, by which Means there 
ariſes, at the ſame Time, in other Perſons a Right 
which before they wanted. For thele two moral 
Qualities have ſuch a mutual Relation and Depend- 
ance, that whenever there is produced an Obliga- 
tion in one Man, there immediately ſprings up a 
correſpondent Right in another; for *tis impoſſible 


of me. Tho?” the Remark will not hold vice va 
that where-ever there is a Right in one, there mul 
preſently be an Obligation in another. For Exan- 
ple, the Magiſtrate has a Right of requiring Pu- 
niſhment for Crimes; but ſuch a Right as is attend. 
ed with no Obligation in the Criminal. Unl 
we ſolve the Doubt by this Diſtinction, That if ve 


Tis true, Puniſhments are not due to Criminals by virtue of any Compact; but ſince the Right of Life and Death, of the 
Right of the Sword is conferr'd F r tes . we are obliged not to reſiſt em when they make Uſe of that Right, tho it be 


upon our own Perſons. See Mr. 


arbeyrac's French Tranſlation of this Book, Lib. 8. c. 3. / 4. and / 5. 


— _—_ 


* —— 
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This is not abſolutely true. See my Notes on Lib. 8. c. 3. F. 
do not always anſwer to each other, alledges the Example of two 
was ſo ſmall that it could not ſave them both, had each of them a Ri 
mutual Obligation on either Side. Fundam. Jur. Nat. & Gent. Li 
Caſes where one Man's Right becomes uſeleſs by the Oppoſition of an equal Right in another Perſon. 
ties ſo claſh ſometimes, that one of them muſt give Place in certain Circumſtances, without being leſs obligatory in general 
ſe, as I have ſaid elſewhere, that it belong'd no more to the one than to the other, 


the Example of the Plank, we muſt ſuppo 


. But Mr. Thomaſiur, to ſhe that Right and Obligatn 
Pefons, who, in a Shipwreck, getting upon one Plank, wi 


A ade ox Acton Comp anion, and, con equently, there was 9 


But this only proves, that there may 


n like Manner, certain 3 


67 $16 


and neither of them was the firſt Poſſeſſor. For then the Right of Property, or that of the firſt Occupier, would lay an . 
of giving Place to him for whom any of theſe Titles could be alledged. But every other Perſon, who ſhould find himſelf in Fat 
ſame Circumſtance, even were it the Owner of the Plank himſelf, might lawfully hinder him from uſing that Inſtrument to 

his Life, which Providence had furniſh'd him with; ſo far is it from this, that he ought to help us, if he can, to ſeize It: XVI. 


Gundling, Profeſſor at Hall, has cited this Example 


in its proper Place what he has aſſerted. 


ainſt me, as if it was his own, in his Fu/. 
$. 44. without taking any Notice of what 1 had ſaid upon it iu the firſt Edition of this Work, publiſh'd in 1712. 1 
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HAP. V. 


ake Right in a ſtrict and cloſe Senſe, for a Power 
wr Aptitude to have any. Thing, then there 1s al- 
rays in ſome other Perſon an * ag anſwering 
o it; but not if the Word be taken for a Power 
ff doing any Thing. This then; in the firſt Place, 
« clear, that all adventitious Obligations proceed 
ither from a /imple, 
which the former is properly call'd a free Grant 

br Promiſe, the latter a Pa# or Covenant. 
1. But inaſmuch as all acknowledge that Pro- 
%, and Pas do transfer a Right to others, be- 
ore we proceed, it may not be improper to exa- 
ine Hobbes's Opinion * about the transferring of 
7 Night. He then, from his Project of a State of Na- 
e, having inferr'd, that every Man hath natural- 
„ Right to every Thing, and having farther ſhewn, 
lat, from the Exerciſe of this Right there muſt 
Wnccds ariſe a War of every Man againſt every Man, 
Wa State very unfit for the Preſervation of Man- 
Wkind ; he coucludes, © That whilſt Reaſon com- 
mands Men to paſs out of this State of War, in- 
to a Condition of Peace, which Peace is con- 
= * ſiſtent with a Right of every Man to every 
Thing, it at the ſame Time preſcribes that Men 
= ſhould lay down ſome Part of this univerſal 
Right. A Man, he ſays, may lay down, or di- 
= vcit himſelf, of his Right two Ways, either by 
_< /:9ly renouncing it, or by transferring it to ano- 
cher. The former is done, if he declares, by 
« ſufficient Signs, that he is content it ſhall here- 
« after be unlawful for him to do a certain Thing, 
« which before he might have lawfully done. The 
<« latter, if he declare by ſufficient Signs to ano- 
« ther Perſon, who is willing to receive ſuch a 
« Right from him, that he conſents it ſhall be for 
cc the future, as unlawful for himſelf to reſiſt him 
<« in the doing of a certain Thing, as he might be- 
« fore have juſtly reſiſted him,” Hence he in- 
fers, That the zransferring of Right conſiſts purely in 
Non-reſiſtance; or that he, who, in a State of Na- 
ture, transfers a Right to another, does not give 
the other Party a new Right, which before he 
wanted; but only abandons his own Right of re- 
fiſting ſuch a Perſon in the Exerciſe of his. Which 
Aſſertion, according to his Hypethe/is, he thus 
makes out; Before any ſuch Act of transferring 
Right, the Perſon, to whom it is ſaid to be 
e transferr*d, had a Right to all Things, and there- 
«* fore it was impoſlible to give him a new one; 
but the Perſon !ransferrivg, loſes his Liberty of 
< juſt Reſiſtance, which before hinder*d the other 
* trom exerciſing his Right in its full Extent. 
W © Therefore, whoſoever, in a State of Nature, ac- 
* quires a Right, only gains this Privilege, to en- 
oy his primitive Right ſecurely, and without 
juſt Diſturbance ; for Example, If a Man, in a 
State of Nature, by Sale or Gift, makes over his 
| © Field to another, he only takes away his own 
* Right to that Piece of Ground, not the Right 


bene, c. 2. f. 3, &c. & Leviath. Engl. Book I. c. 14. 
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Of the Nature of Promiſes, &c. 


or from a mutual Act; of 
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« which all otlier Men have to it; or which conies 

ce to the ſame, he declares that he will not reſiſt; 

« or hinder ſuch a 2 Perſon, Who has a 
— 


« Mind to make Uſe of the Field; but he does 
<« not by this Act prejudice the reſt of Mankind, 
« who ſtill keep their primitive Right, as well to 
« this Spot of Earth, as to every Thing elſe which 
« Nature affords: ; | 5 
III. But as we have formerly made out“, that 
this Hobbeſian State is by no Means natural to Man, 
a Creature deſign'd for a ſocial Life ; ſo neither can 
we admit of what the ſame Author thus eſtabliſhes 
as the Conſequence and Reſult of it, ſuch a Right 
of each Man to all Things, as ſhall produce any 
Effect in reference to other Men. For the clearer 
Illuſtration of this Point, it is neceſſary to obferve, 
That not every natural Licence, or Power of do- 
ing a Thing, is properly a Right ; but ſuch only 
as includes ſome moral Effect, with regard to 
others, who are Partners with me in the ſame Na- 
ture. Thus, for Inſtance, in the old Fable, the 
Horſe and the Stag had both of them a natural 
Power or Privilege of feeding in the Meadow; but 
neither of them had a Right, which might reſtrain 
or take off the natural Power in the other: So Man, 
when he employs, in his Deſigns and Services, inſen- 
ſible or irrational Beings, barely exerciſes his natural 
Power, if, without regard to other Men, we here 
preciſely conſider it in reference to the Things, or 
Animals, which he thus uſes. But then, at length, 
it turns into a proper Right, when it creates this 
moral Effect in other Perſons, that they ſhall not 
hinder him in the free Uſe of theſe Conveniences, 
and ſhall themſelves forbear to uſe them without 
his Conſent. For *tis ridiculous Trifling to call 
that Power a Right, which, ſhould we attempt to 
exerciſe, all other Men have an equal Right to ob- 
ſtruct or prevent us. Thus much then we allow, 
that every Man has naturally a Power or Licence of 
applying to his Uſe any Thing that is deſtitute of 
Senſe, or of Reaſon But we deny that this Power 
can be call'd a Right, both becauſe there is not in- 
herent in thoſe Creatures, any Obligation to yield 
themſelves unto Man's Service; and, likewiſe, be- 
cauſe all Men being naturally equal, one cannot 
fairly exclude the reſt from poſſeſſing any ſuch Ad- 
vantage, unleſs by their Conſent, either expreſs or 
preſumptive *, he has obtain'd the peculiar and ſole 
Diſpoſal or Enjoyment of it. And when this is 
once done, he may then truly fay he has a Right 
to ſuch a Thing. Or, to decide the Buſineſs more 
briefly, we may make Uſe of this Diſtinction, that 
a Right to all Things, antecedent to any human 
Deed, is not to be underſtood excluſrvely, but in- 
definitely only ; that is, we muſt not imagine one 
may engroſs all to himſelf, and exclude the reſt of 
Mankind; but only that Nature has not defined, or 
determined, what Portion of Things ſhalt belong 
to one, what to another, tilt they ſhall agree to 


d Lib. 2. c. 2. f. 7, Ce. 


— ad. 8 Ate Es i. —_— [2 1 a 


Mint. 


If we conſider the Act of him who either 


a certain Time, either determinate or indeterminate. 
repay it; which only 
has promis'd, The Reſtitution of the Sum, ſo lent, 
? Our Author reaſons 


the Uſe of any 
kimſclf by that Title. 


IK. Profeſſor at Glaſcow, (in his Notes on the Abrid 
. . 5.) oHects to our Author, That Engagements obligatory on one Side only, are not always free; and he inſtan 
Loan (mutuwm) and Trenſafions. But this proves only that in certain 4 there 4 Mixture of free Promiſe = Agree- 


v1} . - romiſes, or actually lends, 
_ creſt, there is no reciprocal Obligation which anſwers to it; for — "oy 3 1 Sum of Mo 


ö Thing for the Uie of it, and the Creditor has no Engagement to bind him, as he wholly leaves him the Uſe of the 


one Thing, and when they had no farther Uſe of it, it returned to the 
M m 2 


Lv 3 


ent of The Duties of a Man and Ctixen, Lib. I. Bop. 
es 


„ without exacting an 
the NY gy 4 not bound to — — 


ney for 


] But as the Money ſo lent is not a Gift, it follows, That the Debtor i 

uts Things upon the ſame hay. they Nas A not to extend the Creditor's En tor is bound to 

| the rings the Creditor no Advantage equivalent to the 

it. What I have ſaid _— plainly 3 hs ag where we yield up Part ” _ Right, but not the Whole 
Satons here upon a falſe Suppoſition, which I ſhall confute in it Place. 2 

All that can be ſaid is this, that be fore the 9 — of Goods was 3 Man A r 28 


gement beyond what he 
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obeying; or becauſe Perſons, in other Reſpects 
equal, as to ſome particular Buſineſs, refuſe to 
receive an Obligation of the ſame Strictneſs on both 
Sides. For it is clear that O&ligations do thus dif- 
fer in Force, or Efficacy, ſome producing a perfe# 
Right in the Perſon towards whom they are di- 
rected ; ſo as to found an Action in human Cogni- 
ſance, to be proſecuted either by War, or before 
the Judge, according as the Parties live, either in 
a State of Nature, or under a Form of civil Go- 
vernment ; whereas others produce only an in- 
perfect Right; ſo that the Performance of them 
ought not to be extorted by Violence. From the 
former of theſe Cauſes ariſe the Obligations imper- 
fefly mutual, betwixt Princes and Subjects, betwixt 
States and particular Members, betwixt Maſters 
and Servants, Parents and Children ; all which will 
be examined in their proper Places. The latter 
Cauſe of making Obligations imperfeftly mutual, 
chiefly happen in Caſes of gratuitous Promiſes, and 
the Performances of them. For whilſt I promiſe 
any Thing to another out of free Favour, I per- 
fectly oblige my/elf to give it, and the other =_y 
has a Right of requiring it from me. Bur becauſe 


Comp. Beecler. ad Grot. J. 1. c.1. 4. See what ſhall be ſaid hereafter in Lih. 5- . 12. 23. 


Of the Duty of keeping Faith, &. Book Il 


I did not engage him to pay me an Equivale 
is bound to me only by the Law of Gra? 
which ties him much more looſly than if he ng 
my Debtor upon Pad. For we cannot on ca 
unlimited Obligation build our Hopes or oh 0 
fairs, and therefore ſhould the Party prove ung. 
ful in the higheſt Degree, we do not reckon . 
{elves properly to have receiv*d any Loſs or Ren 
dice: For *tis a Miſtake in ſome Authors to * 8 
That Nature gives us a perfect Right to cla _ 
Return of our Benefit, from an ungratefy] g : 
* ſon *; though in moſt Commomvealths 18 
Courts of Law refuſe to admit an Action on he - 
„Score.“ Nor is this a good Conſequence, 5, W 
Neceſſity of returning a Kindneſs is greater thy 10 
of giving one; therefore the latter is founded upon , 
imperfett Right, the other upon a perfect. e 
For, however the Caſe may ſtand before, yet ua 
I have once promis'd to do a Favour, there lj 
greater Neceſſity on me to perform it, than as 
other Party to return it *. For there may he 4; 
ferent Degrees in Obligations of the fame kind! 
eſpecially when we are to compare ſuch Dutis, , 
concur in Point of Time!. 


1 See c. 3. $. 17. aforegoing. 


2 To perfect the Reaſoning of our Author, we muſt remember, that the Foundation of the Difference between perfect and in, 
re fect Right, ariſeth from the neceſſary or unneceſſary Influence that a Thing hath in eſtabliſhing Peace and Society among Mey 
and not ſimply the Degree of Obligation under which we lie, with regard to the Thing. So that thöugh we are more ind; 

nſibly obliged to the Duties of Gratitude than thoſe of ſimple Beneficence, the firſt ought not to authorize us to uſe Fore x 

uſtice to —_—_ us perform them, rather than the laſt ; becauſe neither of them are of that Nature, that the Continuance of Pu; 
or Society doth neceſſarily require their Practice. There are even Caſes in which the Duties of Gratitude ought to give Place u 
thoſe of Beneficence, as when a Benefactor may want, or at leaſt ſpare, without any great Loſs or Trouble, a Thing of which av 


ther Perſon has great Need. 
See my Notes on Lib. 5. c. 12. f. 23. following. 


CHAP, V. 


Of the Mature of Promiſes, and 


The ConTEtwnTs of every Paragraph of the fifth Chapter. 


1. Whence adventitions Obligations ariſe. | 

11. What is Mr. Hobbes's transferring of Right. 

111. No Man has a Right to all Thinge, as Mr. 
Hobbes aſſerteth. 


— 


Pats, or Covenants, in general. 


[VI . An imperfeft Promiſe obligeth, but does uit ji: Wn th 
another a Right. V. 
vII. A perfect Promiſe. : = 7 


viii. Promiſes in the future Tenſe give no Right, 


iv. In what a transferring of Right conſiſts. 
v. A meer Aſſertion doth not oblige. | | 


how ſuch Obligations, as are not born with 
| Men, ſhould, by Virtue of ſome Act of 
theirs, be laid upon them, by which Means there 
ariſes, at the ſame Time, in other Perſons a Right 
which before they wanted. For theſe two moral 
Qualities have ſuch a mutual Relation and Depend- 
ance, that whenever there is produced an Obliga- 
tion in one Man, there immediately ſprings up a 
correſpondent Right in another; for *tis impoſſible 
* *Tis true, Puniſhments are not due to Criminals by virtue of 


I. 1 now follows in Courſe, that we enquire 


Right of the Sword is conferr'd upon e we are obliged not to reſiſt em when they make Uſe of that Right, tho 
Les rench Tranſlation of this Book, Lib. 8. c. 3. % 4. and /, 5. 


upon our own Perſons. See Mr. 


IX, x, XI, Whether there be a Power of obliging i — 

bare Patts or Covenants. 4 
to apprehend that I am bound to any Performance, E 
unleſs there be ſome Perſon in the World, whoca = .. 
either fairly require it, or, at leaſt, fairly reccive t: .. 
of me. Tho” the Remark will not hold vice v, =. 
that where-ever there is a Right in one, there mul: . 
preſently be an Obligation in another. For Exan- = .. 
ple, the Magiſtrate has a Right of requiring Pu . 


niſhment for Crimes; but ſuch a Right as is attend- 
ed with no Obligation in the Criminal. Unt 
we ſolve the Doubt by this Diſtinction, That it ve 
any Compact; but ſince the Right of Life and Death, » 


— 
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This is not abſolutely true. See my Notes on Lib. 8. c. 3. C. 
do not always anſwer to each other, alledges the Example of two 
was ſo ſmall that it could not ſave them both, had each of them a Right to thruſt off his Companion, and, conſequently, there mg 
mutual Obligation on either Side. Fundam. Jur. Nat. & Gent. Lib 
Caſes where one Man's Right becomes uſeleſs by the Oppoſition of an equal Right in another Perſon. In like Manner, cerca" ys 
ties ſo claſh ſometimes, that one of them muſt give Place in certain Circumſtances, without being leſs obligatory in general 
the Example of the Plank, we muſt ſuppoſe, as I have ſaid elſewhere, that it belong'd no more to the one than to the ollen 
and neither of them was the firſt Poſſeſſor. For then the Right of Property, or that of the firſt Occupier, would lay an Oel 
of giving Place to him for whom any of theſe Titles could be alledged. But every other Perſon, who ſhould find himſelf 1 


ſame Circumſtance, even were it the Owner of the Plank himſelf, 


his Life, which Providence had furniſh'd him with; ſo far is it from this, that he ought to help us, if he can, to ſeize xl 


Gundling, Profeſſor at Hall, has cited this Example againſt me, 


F. 44. without taking any Notice of what J had ſaid upon it in the firſt Edition of this Work, publiſh'd in 1712. I 


in its proper Place what he has aſſerted. 
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ke Riebt in a ſtrict and cloſe Senſe; for a Power 
dr Apticode to have any Thing, then there 1s Al: 
rays in ſome other Perſon an Obligation anſwering 
0 it; but not if the Word be taken for a Power 
of doing any Thing. This then, in the firſt Place; 
clear, that all adventitious Obligations proceed 
ither from a /imple, or from a mutual Alt; of 
ich the former is properly call'd a free Grant 
rr Promiſe, the latter a Pact or Covenant. 
u. But inaſmuch as all acknowledge that Pro- 
% and Padis do transfer a Right to others, be- 
ore we proceed, it may not be improper to exa- 
rige Viddes's Opinion * about the transferring of 
es,. He then, from his Project of a State of Na- 
e, having inferr'd, that every Man hath natural- 
SR 2 Right to every Thing, and having farther ſhewn, 
bat, from the Exerciſe of this Right there muſt 
eeeds ariſe a War of every Man againſt every Man, 
State very unfit for the Preſervation of Man- 
| * Kind; he coucludes, „That whilſt Reaſon com- 
„ mands Men to paſs out of this State of War, in- 
F<: to a Condition of Peace, which Peace is con- 
ſiſtent with a Right of every Man to every 
Thing, it at the ſame Time preſcribes that Men 
SS ſhould lay down ſome Part of this univerſal 
= Right. A Man, he ſays, may lay down, or di- 
= vet himſclf, of his Right two Ways, either by 
_ /ply renouncing it, or by transferring it to ano- 
cher. The former is done, if he declares, by 
« ſufficient Signs, that he is content it ſhall here- 
after be unlawful for him to do a certain Ss 
© which before he might have lawfully done. The 
« latter, if he declare by ſufficient Signs to ano- 
« ther Perſon, who is willing to receive ſuch a 
„Right from him, that he conſents it ſhall be for 
( the future, as unlawful for himſelf to reſiſt him 
in the doing of a certain Thing, as he might be- 
« fore have juſtly reſiſted him,” Hence he in- 
fers, That the transferring of Right conſiſts purely in 
Non-reſiſtance; or that he, who, in a State of Na- 
ture, transfers a Right to another, does not give 
the other Party a new Right, which before he 
wanted; but only abandons his own Right of re- 
fiſting ſuch a Perſon in the Exerciſe of his. Which 
Aſſertion, according to his Hypothefis, he thus 
makes out; Before any ſuch Act of transferring 
« Right, the Perſon, to whom it is ſaid to be 
e transferr*d, had a Right to all Things, and there- 
e fore it was impoſſible to give him a new one; 
but the Perſon ransferring, loſes his Liberty of 
<« juſt Reſiſtance, which before hinder'd the other 
% from exerciſing his Right in its full Extent. 
Therefore, whoſoever, in a State of Nature, ac- 
ö quires a Right, only gains this Privilege, to en- 
joy his primitive Right ſecurely, and without 
juſt Diſturbance; for Example, If a Man, in a 
< State of Nature, by Sale or Gift, makes over bis 
WE © Field to another, he only takes away his own 
E Right to that Piece of Ground, not the Right 


De Ge, c. 2. ſ. 3, &c. & Leviath. Engl. Book I. c. 14. 
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which all otlier Men have to it; or which cones 
to the ſame, he declares that he will not reſiſt; 
or hinder ſuch a particular Perſon, who has a 
Mind to make Uſe of the Field ; but he does 
not by this A& prejudice the reſt of Mankind, 
who {till keep their primitive 17 as well to 
« this Spot of Earth, as to every Thing elſe which 
Nature affords: f | | 
III. But as we have formerly made out, that 
this Hobbefian State is by no Means natural to Man, 
a Creature deſign'd for a ſocial Life; ſo neither can 
we admit of what the ſame Author thus eſtabliſhes 
as the Conſequence and Reſult of it, ſuch a Right 
of each Man to all Things, as ſhall produce any 
Effect in reference to other Men. For the clearer 
Illuſtration of this Point, it is neceſſary to obferve, 
That not every natural Licence, or Power of do-. 
ing a Thing, is properly a Right ; but ſuch only 
as includes ſome moral Effect, with regard to 
others, who are Partners with me in the ſame Na- 
ture. Thus, for Inſtance, in the old Fable, the 
Horſe and the Stag had both of them a natural 
Power or Privilege of feeding in the Meadow ; but 
neither of them had a Right, which might reſtrain 
or take off the natural Power in the other: So Man, 
when he employs, in his Deſigns and Services, inſen- 
ſible or irrational Beings, barely exerciſes his natural 
Power, if, without regard to other Men, we here 
preciſely conſider it in reference to the Things, or 
Animals, which he thus uſes. But then, at length, 
it turns into a proper Right, when it creates this 
moral Effect in other Perſons, that they ſhall not 
hinder him in the free Uſe of theſe Conveniences, 
and ſhall themſelves forbear to uſe them without 
his Conſent. For *tis ridiculous Trifling to call 
that Power a Right, which, ſhould we attempt to 
exerciſe, all other Men have an equal Right to ob- 
ſtruct or prevent us. Thus much then we allow, 
that every Man has naturally a Power or Licence of 
applying to his Uſe any Thing that is deſtitute of 
Senſe, or of Reaſon. But we deny that this Power 
can be calPd a Right, both becauſe there is not in- 
herent in thoſe Creatures, any Obligation to yield 
themſelves unto Man's Service; and, likewiſe, be- 
cauſe all Men being #aturally equal, one cannot 
fairly exclude the reſt from poſſeſſing any ſuch Ad- 
vantage, unleſs by their Conſent, either expreſs or 
preſumptive *, he has obtain'd the peculiar and ſole 
Diſpoſal or Enjoyment of it. And when this is 
once done, he may then truly fay he has a Right 
to ſuch a Thing. Or, to decide the Buſineſs more 


briefly, we may make Uſe of this Diſtinction, that 


a Right to all Things, antecedent to any human 
Deed, is not to be underſtood exclufrvely, but in- 
definitely only ; that is, we muſt not imagine one 
may engroſs all to himſelf, and exclude the reſt of 
Mankind; but only that Nature has not defined, or 
determined, what Portion of Things ſhall belong 
to one, what to another, tilt they ſhall agree to 


„Lib. 2. e. 2. f. 7, Ce. 


IX. 6. 5.) 


ment. If we conſider the Act of him who either 
' Intereſt, there is no reciprocal Obligation which an 


A certain Time, either determinate or indeterminate. 
repay it ; which only 


has promis d. The Reſtitution of the Sum, ſo lent, 


All that can be ſaid is this, 
the Uſe of any one 
kimfelf by that Title. 


1 Mr. Carmichael, Profeſſor at Glaſcow, (in his Notes on the Abrid 


of Loan (rutuum) and Trenſafions. But this proves only that in 


a n the brings the Creditor no Advantage equivalent to the 

* What I have {aid appears plainly in thoſe Tranſa&ions, where we yield up — po Right, but not the Whole 
Our Author reaſons here upon a falſe Suppoſition, which I ſhall confute in its | 

15, that before the Property of Goods was ſettled, no Man 

Thing, and when they had no farther Uſe of it, it returned to the 


M m 2 


r li. at ___—_— a. 


—_ 


nt of The Duties of «a Man and Gitizen, Lib. I. Cap. 


objecis to our Author, That Engagements obligatory on one Side only, are not always free; and he inftances the es 
certain Engagements there is a Mixture of free Promiſe and . 
romiſes, or actually lends, another a Sum of M — 3 
— 7 gatic wers to it; for ſince he, who receives the Mo 
ing for the Uie of it, and the Creditor has no Engagement to bind him, as he wholly leaves him the Uſe of the 


oney, without exacting any 


ney, is not bound to give any 
7 4k for 


a But as the Money ſo lent is not a Gift, it follows, That the Debtor is b. 
uts Things upon the ſame Footing they ſhould be, not to extend the Creditor's es Bonne cs 


Engagement beyond what he 


rvice he does in lending 


Place, See my Notes on Lib. 4. e. 4. 
hr to exclude another always from 
Occupier, as if he had enjoy d it 


ſhare | 


had a 
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ſhare her Stores amongſt *em, by ſuch Allotments 
and Diviſions. Much leſs will the ſame Equality 
amongſt Men admit, that one ſhould naturally 
claim a Right over another. It is rather true, that 
no Perſon will have a Right to govern any other 
Perſon, unleſs he acquire it in a peculiar Manner, 
either by his Conſent, or by ſome other antecedent 
Deed ; as ſhall be made out more at large in its 
proper Place. 

IV. The proper Notion then, of transferring and 
of acquiring Right, will appear with more Exact- 
neſs, if we premiſe, that ſome Rights bear a Regard 
to Perſons, others to Things ; and that the latter 
kind of Rights is again divided into Original and 
Derivative. I acquire a Right over a Perſon, if he 
either expreſly or tacitly conſents, that I ſhall pre- 
ſeribe to him what he ought to do, to ſuffer, or to 
forbear ; by virtue of which Agreement he both ob- 

iges himſelf voluntarily to ſtudy Obedience to my 
Pleaſure, and, at the ſame Time, grants me a Right 
of compelling him, in caſe of Default, to his Duty, 
by propoſing ſome conſiderable Evil, which I ſhall 
rwiſe bring upon him. A Man then acquires 

an Original Right over Things, when all others, 
either expreſly or tacitly, renounce their Liberty of 
uſing ſuch a Thing, which before they enjoy'd in 
common with him. This original Right being 
once eſtabliſh'd, by virtue of which the primitive 
Community of Things was taken off, the transfer- 
ring of Right is nothing elſe but the paſſing it 
away from me to another, who before was not 
Maſter of it. Hence appears the Abſurdity of 
ſaying, That the transferring of Right confiſts barely 
in Non-refitance. Inaſmuch as that negative Term 
cannot expreſs the Force of the Obligation ariſing 
from ſuch an Act; which properly implies an in- 
ward Inchnation to make good the Contract: Tho? 
Non-reſiſtance be indeed one Conſequence of the 
Obligation, and without which it cannot be fulfil- 
led. The Inſtance about the Field, propoſed by 
Hobbes, does not come up to the Point in hand ; 
for beſides, that it is very abſurd to call that an 
Act of Selling, when I only quit my Pretenſions to 
a Thing, whilſt all other Men ſtill keep 7herrs ; 
even according to his own Doctrine, Propriety of 
Things had its Riſe from civil Government *?, after 
the State of Nature was ſuppoſed to be paſſed and 
ne. Therefore, during the State of Nature, no 
an could call the Field his own, and, conſequently, 
not ſell it. He ought indeed to have expreſs'd 
himſelf thus: Since in a State of mere Nature 
Things belong'd no more to one than to ano- 


tam ad preſens referre. I forbear 10 tell you, at . 


B O'OK ll. 


4c ther, therefore if a particular Perſon 
tc ſole Uſe of any Thing, to make Mn Geir, 
« his Wiſh, it was neceffary, that all other h. 
0 ſhould renounce the Uſe of the ſame Thing, | 
& they did this grows the Act had ſomewha n 
« likea Gift ; it with ſome Burthen, or under fa 
46 Condition, it was then a Kind of a Comrag:; 
% for which we have no Name. But ſhould * | 
« Man have renounced his Power over fuck , x 
« Thing, this could have been no Prejudi , NN 
e others +, and, conſequently, he only would * 
e been debarr' d from the Uſe of it, who had u 
« freely quitted all Title to it. = 
V. Let us now carry on our Enquiries, and ,, 
mine how a Man may contract an Obligation, 11 
confer a Right on another, by Means of his om 1 
free Promiſe. To underſtand the Nature and Ex, 
of this Kind of Tye, we muſt, in the firſt Place, cb. 
ſerve, that there are two Ways of ſpeaking abou 
giving, or doing a Thing to another, which yy 
is, or, which we imagine, will hereafter be in «y Þ 
Power. The firſt Way is, when we barely exp; 
our preſent Mind about a future Act; yet ſo xy 
lay no Neceſſity on ourſelves, of perſevering ala 
in the ſame Reſolution. An Inſtance we haye h 
what Tiberius in Tacitus 5 writes to his Favouri: 
Sejanus, 5 quid intra animum volutaverim, qulu 
adbhuc neceſſitudinibus immiſcere te mihi parem, mi. 
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ſent, by what Fortunes, and by what Alliances, [ 
conſidering to unite you to myſelf. Such a bare Af. 
tion neither founds an Obligation in me, nor aRigk 
in the other Party. And to render it virtuous ad 
unblameable, there is only this Condition requiſte 
that we peak as at preſent we really think, and do 
not impoſe upon a Man by Falſehood and Diſſims- 
lation. But we are by no Means obliged to cos. 
tinue always in this Deſign ; ſince the Mind of Ma 
has not only a natural Power of changing Opinion, 
but, likewiſe, a Right ; ſo as to do it without Faul, 
when there is no particular Obligation impoſing 1 
Neceſſity of holding firmly to a Reſolution al 

taken and declared. Yet theſe Changes of Pu 

are liable to juſt Cenſure, if either the former Judg: 
ment, from which we receded, was better than this 
laſt ; or by altering our Meaſures ſo unexpettedy, 
we expoſe a Perſon to Diſappointment and Deriſion, 
who did not deſerve ſo unkind Treatment at our 
Hands. See the Paſſage between 9, Czcilius and]. 
Marius Urbinas in Valer. Max. I. viii. c. 8. 5. 5,6. 
See Grot. Book II. c. 11. ſ. 2. Tho' it be often 
Juſt 7 Puniſhment to baſe Flatterers and Deſigner, 


We ſhall explain this Term in Lib. 5. c. 2. % 7. | 
1 See c. 2. 6. 7 of this Book, and Lib. 1. c. 6. F. 12. and E:6. 6. c. 2, 3. and Lib. 7. c. 2, 3. ; 
= See Mr. Hobbes's Treatiſe De Cive, c. 6. F. 16. and c. 14. F. 10. and what our Author ſays, Lb. 8. c. 1. F. 2. followty 
3' I ſhall explain this Term, Lib. 5. c. 2. . 7 6 


4 This is grounded upon a falſe Hypotheſs, as I have ſhewn in Note 1. of the aforegoing ph. The Truth is, that till 4 
Man abandons-a Thing, of which he had poſſeſſed himſelf, with a r to make Us lon 
diſpoſſeſs him of it; but if he gives it to another, as from Hand to Hand, 
cludes the Right of all others, until he again, in his Turn, leaves to the firſt Occupier the Thing which he had Power to diſpoſe 
of all the while he had it, becauſe the Ceſſion of him, who was in Poſſeſſion before him, gave him Power to prevent any 


who would be Maſter of it. ? 
S Tac. Annal. Lib, 4. c. 40. Numb. . Ed. Ricq. \\ 


6 Nulla promiſſia poteſt conſiſtere, que ex voluntate promittentis ſtatum capit. Digeſt. Lib. 45. Tit. 1. De Ferborum Obligations 


bus, Leg. 108. _ 


7 The Author plainly ſpeaks here only of thoſe chimerical Hopes 
them to diſappoint the Covetouſneſs of thoſe who would cheat us, or deceive us of our Inheritance. So that here is no 
miſe, nor any true Declaration of our Will fully, nor irrevocable ; but only ſuch Hope as was formed at the Time when the Words 
or other equivocating Signs, were given, by which the Deceiver was deluded himfelf, and pleaſed himſelf with Smoke. 

$. 3. following. _—_— hinders but we may give a Perſon ſome Hopes, without any fix d Deſign, or, at molt, only 


4. c. 10. ; 
conditional one of anſwering their 


Paulus of Mr, Noodt, Chap. 11, and 


ations. This, for Inſtance, we may do to try how well they will acquit themſelves 0 
their Duty, or how far, and from what Motives they may be diſpos'd to ſerve us. After all, Nobody has Occaſion to depe 
much upon ſuch Declarations; and therefore it is almoſt always rather the Fault of thoſe who are deceiv'd, than of thoſe who g 
Occaſion to the Deceit. It may be convenient here to ſay ſomething of ſuch Promiſes, which, tho' made in Jeſt, Were gb 
among the Romans, provided they were made in the Form of a Stipulation. For if one ſaid to another, Doſt thou prom. , 
this or that? And he ſaid, I do promiſe; the firſt had a juſt Action againſt the other, and he was adjudged to make $2 * 
Promiſe, tho' he had no Deſign to engage himſelf. But, at length, they found out an Expedient to hinder the Effect of h i 
pulous Obſervation of Laws, contrary to all natural Right: It was this, Although ſuch a Promiſe would bear a juſt Abe, 
was eluded, and made null by the ** of the Prætor, who found out a poſitive Exception. See upon this Subject the 
Treatiſe De forma emendandi Doli mali, Ic. publiſh'd in 1709. Chap. 6. 


e of it, it to him, and no Man n 
this latter acquires the ſame Right, and cohſequently er 


which we ſuffer others to conceive, rather than . 


See li. 
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CHAP. V. 


chem of their greedy Hopes, and to cheat 
——— Crows, when they have prepared their 


Mouths for the Morſel. Vid. Plin. 2. Epiſt. 20. 


| Grot. I. ii. c. 1 1. ſ. 2. 
c I We may call it an imper felt Promiſe, when 


a Man determines his Will to the doing a Favour 
hereafter, with a ſufficient Sign to make it firm and 
laſting, or ſo as fully to declare his Willingneſs to 
lie under an Obligation, but not ſo as to give the 
other Party any proper 4 of compelling him to 
ſtand to his Word. The like to which happens in 
the Duty of returning Kindneſſes, where the Re- 
ceiver is obliged to make a grateful Acknowledg- 
ment, tho” To Giver has not a full Right to re- 
quire it. Some are of Opinion, that it is hardly 
poſſible to produce an Inſtance of this Kind of Pro- 
miſe, in the Law of Nature, barely conſider'd. It 
is uſual to alledge for Examples, the Promiſe of 
an abſolute Prince made to his Subject, of a Maſter 
to his Servant, of a Father to his Son, whilſt yet 
under his Power ; by all which the Parties promi- 
fing, ſtand obliged to make good their Engage- 
ment; but the others ſeem to want a Right of de- 
manding it from them, becauſe they are allow'd 
in no Court to bring an Action againſt them upon 
Default. But now the Lameneſs or Defect of theſe 
Promiſes does not ariſe from any intrinſick Weak- 
neſs or Invalidity; but from that ſuperior Quality 
br Station in the Promiſers, which hinders the O4- 
ligation from taking its full outward Effect. Others 
inſtance in an imperfect Stipulation , when the civil 

Laws enjoin, that Promiſes ſhall be made under 
ſuch a particular Form of ſtipulating Words; and 

will not permit a Man to ſue another upon his Pro- 

miſe, if it did not run preciſely in thoſe Terms. 

Here they obſerve, That in caſe the Parties con- 

cern'd fully intended to contract a perfect Obliga- 

tion, and omitted the ſet Form of Law, only thro' 

Error or Imprudence, the Promiſer is, by natural 

Equity, engag'd to para his Word, tho' the 

other Perſon cannot force him to it by an Action in 


Courts of civil Judicature. But neither have we in 


this Example a Promiſe, which is imperfect upon 
Account of the Law of Nature, but by virtue of a 
poſitive Law, which ties up its Effect to ſuch a 
punctual Form of Speech, a Reſtraint, which natu- 
rally it did not lie under. A true Inſtance then of 
all imperfe# Promiſe is, when I expreſs myſelf in 
this Manner, [I really deſign to do this, or that for 
you, and I defire you'd think I am in earneſt, and 
ſpeak Truth. In which Caſe I am bound to per- 

orm my Word, rather by the Law of Veracity, 
than of Juſtice; I lay an Obligation on myſelf, but 
I give the other Party no Right of forcing me to 
perform it. Men have naturally ſomewhat of Great- 
neſs and Generoſity in their Temper, upon Account 
of which they had much rather ſeem to do a good 
Office, purely on the free Motion of their own Vir- 
tue, than for the Sake of any Right which another 
has to challenge it from them. To this Head we 
may refer the Promiſes of Men in Favour and Au- 
thority, when, not by fair Words and general Com- 
plements , but in a ſerious and particular Manner, 
they engage to aſſiſt us by their Recommendation, 


and Patis in general. 
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Interceſſion, Promotion, or Su ffrage which yet 
they would not have a Man challenge from them 
by virtue of any Right, but deſire they ſhould be 
imputed wholly to their Generoſity and Honour. 
Even the Law of Nature does not ſeem to allow; 
that a Man ſhould be compe!Pd to the Performance 
of theſe Promiles ; ſince, in the very Act of enga- 
ging himſelf; he made a tacit Reſerve againſt ſuch 
Proceeding ; that his Benefit might carry the more 
Grace and Beauty in it, by being removed; as far 
as poſſible, from Neceſſity and Conſtraint, 

IT. A perfect Promiſe is, when a Man not only 
determines his Will to the Performance of ſuch'or 
ſuch a Thing for another hereafter, but; likewiſe, 
ſhews that he gives the other a full Right of challen- 
ging or requiring it from him. When we engage 
to give away a particular Thing, or to perform a 
particular Service, the former is a Kind of Aliena- 
tion of our Goods, or at leaſt ſomewhat in order to 
it ; the latter is an Alienation of ſome Part of our 
natural Liberty ; inaſmuch as we are now to ſtick 
to the Reſtraint and Confinement of our Promiſe 
about a Matter, which before we might have uſed, 
done, or omitted at our Pleaſure. It muſt be 
well obſerv'd, that what we here deliver, concerns 
only ſuch Promiſes as are made betwixt Men *, 
tho* it be impoſſible, that the Divine Promiſes 
ſhould fail, yet it would be highly arrogant and in- 
decent to ſay, That theſe ſeeming Engagements on 
Gop's Part do give a Right to Man, which ſhall 
hold valid againſt his Maker. Add Grot. loc. cit. 


35 4. 1 

VIII. It is a nice Remark of Mr. Hobbes *, and 
worthy our Notice, That, in relinguiſbing or tranſ- 
ferring Right, if we make Uſe of no Signs except 
Words, thoſe Words ought to be of the Time preſent 
or paſt, For he, for Inſtance, who ſhall ſay in the 
future, Tomorrow will I give, plainly ſhews that he 
has not given already; and therefore the Right he 
has over the Thing promiſed, continues firm and 
entire all this Day, and all the next Day too, and ſo 
on, unleſs in the mean Time he actually give it, or 
paſs away the Right of it by a new Promiſe. Yet 
in caſe, beſides his Words, he made Uſe of other 
Signs ſufficiently arguing, that it was his Will to 
transfer the Right at preſent ; then the Words, tho? 
Grammatically future, ſhall not hinder the Engage- 
ment from taking full Effect. But where theſe 
other Signs are wanting, we ought to be very ten- 
der of putting ſo wide and forc*d an Interpretation 
on Verbs of the future Tence, as to make them im- 
ply a preſent Act of Alienation. For ſince we are 
not wont to make over our Goods to others, with- 
out the Proſpect of ſome Advantage to ourſelves, 
which Advantage does not, in theſe Acts of Grace 
or free Gift, viſibly appear; therefore, in conſtru- 
ing ſuch an Act, to which Men are commonly 
averſe, we ought not to preſume on any Thi 
farther, than what is, b expreſs Tokens of the 
Will, declar*d. Eſpecially ſince it is uſual, by theſe 
Terms, to ſignify only a /imple Mark of good Will, 
and ſuch as ſhall, at preſent, at leaſt, have no Ef- 
fect. So that whilſt a Man ſpeaks in the future +, 
he is ſuppoſed to be yet ynder Deliberation ; and 


before 


De Cive, e. 2. ſ. 6, &c. & Leviath. Engl. Patr I. c. 14. (e) In the laſt Editions of the Original PN 
fedtum, which entirely corrupts the Senſe ; 27 Mr. Hertius 4 7d ined it in the laſt Edition of there is ef2&um for af 
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ty in order to an Agreement; or Pata contractuum 
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7 Me may obſerve here; as Hertius directs us, what the modern Lawyers call, Tratatus ineundarum Conventionum, i. e a Trea- 


f ; præparatoria, 1. e. ſome previous Covenants in ord : 
may call, Preambles or Diſcourſes, by which we ſeem diſpoſed to enter 5 a Bargain, and t 7 5 rd eg En ed mw 
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270 Of the Nature of Promiſes, 


before the Time prefix'd, perhaps his Affection, 


and the Merits of the Perſon, may alter; or ſome 
Misfortune may intervene, rendring it incommo- 
dious for him to part with what he intended. In 
the ſame Manner as he that makes his Will, does 
not transfer his Right immediately on the Heir; 
but he is fuppoſed ever to have this Clauſe or Condi- 
tion in his Mind, Such a Perſon ſhall be my Heir, un- 
leſs I alter my Will before my Deceaſe. Tho' indeed 
it be look'd upon as an Argument of Levity and 
Inconſtancy, for a Man to cheat and delude another 
with falſe Hopes and Expectations. | 
The Caſe is very different, if I expreſs myſelf 
thus, I have given, or do give to be deliver d Tomor- 
row : For this is plainly giving a Man To-day the 
Right of having a Thing To- morrow, or 3 
to him To-day the Right over a Thing, hic 
ought To-morrow to be actually detrver*d to him. 
Nor is it any Objection againſt what we have been 
aſſerting, t, according to the ordinary Form 
and Manner of Speech, moſt Promiſes are expreſs'd 
in Terms of Futurity. For in the moſt ſolemn 
Engagements by formal Stipulation, or by Oath, we 
uſe the ſame Way of Gs You ſhall have ſuch 
a Thing of me, I will give ſuch a Thing, &c. The 
Reaſon of which Cuſtom is, that the delivering of 
a Thing promis'd, generally follows at ſome Di/- 
tance. And, indeed, we can ſcarce call it a Pro- 
miſe, when, at the ſame Time, the Intention of 
giving is declared, and the Thing actually ten- 
der*d ; inaſmuch as there ſeems here, either to have 
been no Obligation, or ſuch as expired in the very 
Minute that it was contraſted. However, it is 
plain the Generality of Men never think they pro- 
perly have a Thing, till they get firm Hold and 
full Poſſeſſion of it. If then theſe Terms of Futu- 
rity occur in a perfect Promiſe, as for Inſtance, To- 
morrow F will give you an hundred Pounds, the Senſe 
of them amounts to this, I now give you a Right to 
have and to require of me the ſaid Sum; and I, like- 
wiſe, oblige myſelf on the Day appointed, to deliver it 
to you accordingly. We may ſettle the whole Point 
with more Brevity, by only ſaying, that Verbs of 
the future Tenſe, made Uſe of in Promiſes, and 
eſpecially the Term of Giving, do either imply an 
Obligation hereafter to be contracted, and then they 
neither transfer the Thing, nor the Right, to ano- 
ther ; or elſe they import the delivering of a Thing 


2 L. 2. e. 11. f. 1, & 4. d Vid. D. L. 2. T. 14. Leg. 61. 
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hereafter, the Right to which either is now, or ba 
been formerly transferr*d ; and then they do not hin. 
der the Promiſe from being moſt perfect and com. 
leat. | ' 

b IX. It is requiſite, that whilſt we are engaged q 
this Point, we endeavour to ſettle a famous Quel 
tion, which has been much canvaſs'd by Author, 
Whether there can be a Force of obliging in bare pri. 
miſes, or in bare Pacts, whilſt they are no mor 
than verbal Agreements, and are not ſtrengther'4 
by any actual Performance betwixt the Parties: 
Connanus the Civilian has been the principal Ag. 
tor of the negative Side; whom Grotius 250 
others have labour'd to confute. And, indeed, i 
has been the fix d Opinion of wiſe and learned Man 
in all Ages, that Failh ought to be kept inviolibiſ 
though given only in Words ; or that a Man, by 
ſpeaking only, without the Intervention of any Deed 
may lay on himſelf a Neceſſity of ſome future Pe. 
formance * +. Tull. Off. I. c. 7. The Foundation o 
Juſtice is Faith, that is to ſay, a Firmneſs and Try 
in our Words, Promiſes, and Contracis. Hence ſun 
will have the Word Fides to be call'd Quia fit quo 
dictum eſt, becauſe that which was ſaid is done, U. 
= in l. i. D. de pactis. What is fo agreeable y 
uman Faith, as to obſerve mutual Agreement? 
Vid. D. J. ii. c. 14. de Pactis. It was a very wicked 
Jeſt of the petit Prince of Bantam, when, being 
reproved for Breach of Promiſe, he anſwered, His 
Tongue had no Bone in it, to make it more ſtif 
than was neceſſary for his Intereſt 5. Whether Cn. 
nanus has, with any Colour, oppoſed this univerli 
Judgment, will appear, if we beſtow a little Tine 
on taking his chief Arguments under Conſiders 
tion. In the firſt Place then, he ſays, that he uh 
raſhly believes @ Promiſe made without Cauſe, is u 
leſs to blame, than the vain Perſon who mate i. 
Now here all the Difficulty lies in explaining wha 
he means by a Promiſe made without Cauſe. If 
he would be underſtood of ſuch Promiſes as if nt 
perform'd, it brings no Loſs or Prejudice to the 
Party, to whom they were directed, and, if fulfl!'d, 
muſt needs create Trouble or Damage to the Per- 
former; we are willing to allow, that Engage 
ments of this Kind produce no Obligation. For 
how can a Man have any Right of requiring meto 
put myſelf to any Charges, or any Toil, in doing 
a Thing which ſhall profit him nothing? And 
i 


J 


but conclude nothing poſitively. For in this Caſe every Man is free, and there muſt be a new Treaty to render the Agreement 
full and entire. Hence it is ſaid in the Digeſts, That if any one hath promiſed to lend us any Money, we may receive it, cr 0, 
as we pleaſe, Qui pecuniam creditam accepturus ſpopondit creditori futuro, in poteſtate habet, ne accipiendo ſe ei obftringat, Lib. 12. Tit." 
De Rebus Creditis, &c. Leg. 30. See what Mr. Hertius ſays there, and in his Paramia Jur. German. Lib. 1. C. 8. $. 5. Hut tier 
is, in this Caſe, a Stipulation, by which a Perſon is engaged to borrow of another; and this (even according to the Principles of tit 
Roman Law) binds ſo far, that tho' the Borrower may, if he will, refuſe the Money, and ſo not contract the Debt, yet he lit 
ble to Damages and Intereſt, towards the Lender, who might have employ'd his Money to Advantage elſewhere, if he had 18 
promis'd to take it. This indeed even the Nature of the Caſe ſuppoſes. It is upon this Foundation that M. De Bynkerort de 
cides a parallel Caſe in his OB. Jur. Rom. Lib. I. Cap. IX. in fn. But if we here conſider the Simplicity of the natural Id, 
an Agreement, like this in Queſtion, leaves indeed the Contract, to which it is a Preample, imperfect, becauſe no Man cerw 
can be a Debtor before he receives the Money, and here is no actual Loan: But yet, if it be a true Contract, as it may c 
be, it ought to ſecure the Accompliſhment of the Agreement. This Power of retracting a Man's Word, which the ancient L. 
yers ſo much encourag'd, is not at all agreeable to natural Equity, which requires a Compenſation, except where the Caſe is inp 
fible, or an Alternative is left free by 4 4 cial Clauſe in the Agreement. See Cap. VII. F. 4. following, and Lib. V. Cap. V. . 

1 Evdaywa. See what is ſaid, Lib. 5. c. 2. F. 2, 3. and what is ſaid on Grotizs, Lib. II. Cap. XI. K. 1. 

2 Comment. Fur. Cv. Lib. 5. c 1. But Mr. Buddeus, in his Element. Philaſ. Prat. Part II. c. 4. F. 9. aſſerts, That this Lye 


is falſely accuſed of any ſuch Opinion. Mr. Hertiut, alſo, rejefts the Opinion of a certain nameleſs Perſon, who juſtified Cans 
or 


and maintains, That that Perſon ſpake only of ſimple Contracts, conſidered as they are uſed in the Roman Judicature. F 
ſays, We muſt here diſtinguiſh between theſe two Propoſitions ; the one is, That Promiſes produce a natural Obligation, and tis 
other, That the natural Obligation, which ariſes from a Promiſe, does not produce a Civil Obligation, which is founded upon! 
Maxim of the Law of Nature, which authorizes a Sovereign Prince to declare, what Obligations ſhall be valid, and what cal 
Nevertheleſs, according to Mr. Hertius, we need only to read Coxnanus's Reaſons to convince us, that he denies Promiſes to Pe 
duce any Qbligations able naturally, and of themſelves, to give a perfect Right, without the Aſſiſtance of the Civil Law. 

3 The Latin of Acer is, Fundamentum Fuſfitiæ eſt fides, i. e. dictorum conventorumgue conſtantia & weritas, eaque de carſa fin 
appellatam, quia fiat quod dictum eff. 

+ And Ulpian's, Quid tam congruum fidei humane, quam ea, que inter eos placuerunt ſervare ? 

S Mr. Barbeyrac's 65 Note is inſerted in the Text. 

6. We muſt certainly here ſuppoſe ſome Advantage, which ariſes, or may ariſe, from the Performance of our Promiſe, to tht Pen 
ſon to whom it is given, is the Cuſtom and natural Aim of all our reciprocal Engagements ; and this is found as age” 


CHAP. V. 
„ iteis indeed againſt Reaſon, to undertake an Action, 
9 which can — no Good, and may produce 
J Evil: Thus, for Inſtance, ſuppoſe you had got 
1 me to promiſe you that I would forbear eating four 
Days together; upon what Account ſhould I ſtand 
to ſuch a raſh Eugagement, if ſo long a F aſt would 
prejudice my Health; and yet would contribute 
nothing to your Intereſt or Advantage? Therefore, 
in this Caſe, it is alike vain and fooliſh in one Man 
to make the Promiſe, and, in the other, ſeriouſly to 
challenge the Performance. Beſides, ſince Promiſes 
are Matters of Grace, or free Favour, they ought 
to be interpreted under this Condition or Limita- 
tion, Provided I can compaſs the Thing I ſpeak of, 
without any conſiderable Damage to myſelf. Nor can 
the Perſon, to whom I make the Promiſe, be ſo im- 
pudent and unreaſonable, as to deſire that my 
Kindneſs ſhould be an Injury to me, and that J 
ſhould enrich him by my own Loſſes *. It often 
falls out *, that even not to keep one's Promiſe 
ſhall be juſt. For all muſt be referr'd to the fun- 
damental Rules of Juſtice ; as, firſt, that no Man 
be wrong' d; and, ſecondly, that the publick Good 
be, as far as poſſible, promoted. It may, likewiſe, 
happens that the Performance of a Promiſe or Con- 
tra 
one of the Parties, or to the other. For if Nep- 
tune (as it is in the Story) had not made good his 
Promiſe to Theſeus, Theſeus had not been ſo unfor- 
tunately deprived of his Son Hippolytus. T here- 
fore, neither are we to keep thoſe Promiſes which 
are unprofitable to the Perſon to whom they are 
made; nor thoſe which are more hurtful to 'our- 
ſelves than advantageous to him. It is a Breach of 
Duty to prefer a greater Damage to a leſs, It you 
promiſe to plead another Man's Cauſe; and, in the 
Interim, your Son falls dangerouſly ill; it will be 
no Violation of your Duty to recede from the prior 
Engagement; and the Fault will be much greater 
in the other Party, if he complain of ſuch a Diſ- 
appointment. Tull. Off. I. Vid. D. L. 50. T. 17. 
Add. Senec. de Benef. I. iv. c. 35, 39. Tull. Off. 
I. iii. c. 24. This Caſe is propoſed; I have a Remedy 
given me for the Dropſy, upon this Condition, That if 


would prove highly prejudicial ?, either to 
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it tures me; I am never to uſe that Medicine again. 
Within a few Years after I have been thits cured, 1 
relapſe into the ſame Diſeaſe, and the Perſon, with 


' whom I contratted, will not give me leaue to make any 


arther Uſe of it. What am I to da here? It is In- 
13 Jo bim to refuſe me, belides, that my uſing 
it would do him no Hurt. I may therefore ſafely 
conſult my Life and Health, . 
But if, by a Promiſe made without Cauſe, *Conyanus 
underſtands only a gratuitous, or free Promiſe, with- 
out Proſpect of Gain; then his Aſſertion will over- 
throw the whole Buſineſs of Bencficence and Libera- 
lity, and make all the Offices of Humanity baſe 
and mercenary Performances: For why ſhould not 
I credit a Man; who, knowing his own Abilities, 
has bid me expect ſome free Gift from him, pure- 
ly that I may. have Occaſion to love and to eſteem 
him? And ſince, if he had pleaſed, he might ſafely 
have forborn the Promiſe, why did he order me 
to depend upon his Word, if he defign'd not fully 
to oblige himſelf to the making it good? For the 
denying of a Benefit is then only void of Injury, 
when a Man is bound to confer it only by the Law 
of Humanity; not when, by expreſs Promiſe, he 
has given another a Right to receive it. 
X. Connanus urgeth farther, “That ſince Pro- 
& miſes of this Kind commonly ariſe from Oſten- 
ce tation rather than good Will, or, at leaſt, from 
% Raſhneſs and Inconſiderancy, ſuppoſing the De- 
« ſign to be real; the Fortunes of Men would be 
in great Danger, were they bound to perform 
„ every Thing they ſaid.” It was, perhaps, on ſome 
ſuch Principle, that the Ancients imagined the 
Oaths and Proteſtations of Lovers were invalid, 
and that the Gops excuſed the Breach of them, 
as proceeding from Minds blinded with Paſſion. 
Plato in Sympoſ. & Poete paſſim. But, indeed, the 
Danger, here mention'd, is chiefly in Imagination: 
For we do not attribute a Power of obliging to any 
Promiſes, but to ſuch as are made upon ſerious 
and deliberate Purpoſe; and he, that miſtakes Jeſt 
for Earneſt *, ought to pay for his Want of Appre- 
henſion. On the other hand, to promiſe really 
more than one can conveniently perform, as it 
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or T_T 979. 


eme with regard to gratuitous Promiſes. 


2 'The Latin of Cicero is t 
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hoc erat tertium, quod de Hitpolyti interitu iratus optavit. 


promiſerts. DHntra officium eft majus non antepoxi minori, 
interim graviter ægrotare filius cæperit, non 
cedat, fi ſe deſtitutum queratur. Cicero de Offic. Eine 


9 medicamento unſuam poſtea uteretur, fi eo medicamento anus 
quicum pepigerat impetret, ut item eo liceat uti, 


3 dee Lib. 1. 22 5. 7. 
+ 'This is certainly Connanus's Sentiment. 


the Point in Queſtion : For if a Promiſe, 


5 Connanus himſelf acknowled on? 
he, ſo well provided with all Things, _ 8 
ture, independent of all Civil Laws? B 
will examine what he ſays. The 


dee F. 3- foregoing. 


Si quis medicamentum cui 
factus fuerit, & annis aliquot poſt inciderit in eundem mor 


pay 5 : 'd end ? ' , 4 9 
murie, vite & ſaluti conſulendum. Ib. Lib Ne 24 it oo . other Exam an ples. e RE 


ut, it is no Wonder this Lawyer reaſons ſo poorly, as will eafil 
xg Hh f 1y, © y ap to thoſe, who 
of th e greateſt Lawyers of his Time had ſuch confuſed and imperfect Notio g 
the Law of Nature, that their Skill, in the Civil Law, only ſerved to increaſe their os. ITY 


Promiſes, as in mutual Engagements. But as, in theſe laſt, it is not in the Power of one contracting Party to judge of the Advan- 
tage the other will, or will not, receive from the Execution of the Engagement; ſo there is no room to ſay, but the Cafe is the 


{ This would be to furniſh the Promiſer with a Pretence for trifling and cluding the Ob- 
{ſervation of his Promiſe, It is ſufficient he was under no Conſtraint, when he gave his Word according to the Rules eſtabliſhed, 
and that the Nature of the Thing would admit of no tacit Exception. As it is the Will alone that m b 
ſo the Motive propoſed hath no Place here: That is a Point commonl 


akes the Promiſe obligatory, 
y conceal'd, and is what the Perſon, to whom the Promiſe 


was given, has no Buſineſs to trouble himſelf about. See my Remark upon Grotius, Lib. II. Cap. X. F. 21. 
_ > This is contrary to Nature, according to the Roman Lawyers. Jure Nature aq 
myuria fieri locupletiorem, Digeſt. Lib. 50. Tit. 16. De Diverl. Reg. Jur. Leg. 206. 


is, Sed incidunt ſæpe tempora, cum ea, que maxime videntur digna eſſe 


dicimus, Commutantur, fiuntgue contraria ; ut reddere d. ] i 

mig rare interdum, & non E. 5 t juftum. Referri 5 — Ay 1 e 282 

<7 noceatur ; deinde, ut communi utilitati ſerviatur. Cum tempora commutantur, commutatur officium 
enum accidere pomiſſum aliguad, & conventum, ut id effici fit inutile, wel ei, cui promiſſum fit, vel ci "qui promiſerit. Nam fi, ut in 

fabulis eft, Neptunus, quod Theſeo promiſerat, non fectſſet, Theſeus filio Hippolyto non " . ; | X 


aum oft, neminem cum alterias detriment & 
juſto homine, eoque, quem virum 


que propoſui in principio, fundamenta juſtitiæ, primum, ut ne 
non ſemper eft idem; poteſt 


. Ex tribus enim oftatis, ut ſcribitur, 


doc er L uod de | (See Eurip. Hippolyt. v. 1315, &c.) guo impetrato, in naximos lust 

incidit. 8 gitur ſervanda ſunt ea, que ſint tis, quibus promiſſeris, inutilia, ON f pr'd 7757 3 quan illi profit, cul 
ut ft conſtitueris te cuipiam advocatum in rem preſentem efſe venturum, atque 
fit contra officium, non facere, quod dixeris, magiſque ille cui promiſſum ſit, ab officio diſ- 


quam dederit ad aquam intercutem, ee ge, ne 


He fays, Numb. 7. That the Promi ivi | his Promiſe, and 
th . ys, N 7 t romiſer receiving no Benefit from his P 

e Perſon, to whom the Promiſe was wy 1 nothing, the former is at Liberty to — his Word. But this is ein 
that Right. To fay nothing of the Klier fe a. y oY, nay confer a real Right, the Perſon, who has received it, certainly looſes 


Tioully, and f enſue, from being always deceived by a Perſon, who ſeems to promiſe ſe- 
5 4 * = whoſe Word we depend. 'This Damage may be often as ſenſible as the moſt real Loſs, "ps rt 


which may, alſo, other- 


is Correſpondence is neceſſary for the Good of Society: . 
s not to need another's Aftifance, Now is not the Cate * — bong ao Parka, ſays 


uſt the ſame in a State of Na- 


true Principles 


muſh 


um, nec ab co 
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before the Time prefix'd, perhaps his Affection, 
and the Merits of the Perſon, may alter; or ſome 
Misfortune may intervene, rendring it incommo- 
dious for him to part with what he intended. In 
the ſame Manner as he that makes his Will, does 
not transfer his Right immediately on the Heir; 
but he is ſuppoſed ever to have this Clauſe or Condi- 
tion in his Mind, Such a Perſon ſhall be my Heir, un. 
leſs I alter my Will before my Deceaſe. Tho' indeed 
it be look d upon as an Argument of Levity and 
Inconſtancy, for a Man to cheat and delude another 
with falſe Hopes and Expectations. 

The Caſe is very different, if I expreſs myſelf 
thus, I have given, or do give to be deliver d Tomor- 
row : For this is plainly giving a Man To-day the 
Right of having a Thing To- morrow, or agen 
to him To-day the Right over a Thing, whic 
ought To-morrow to be actually defiver*d to him. 
Nor is it any Objection againſt what we have been 
aſſerting, t, according to the ordinary Form 
and Manner of Speech, moſt Promiſes are expreſs'd 
in Terms of Futurity. For in the moſt ſolemn 
Engagements by formal Stipulation, or by Oath, we 
uſe the ſame Way of Speaking, You ſhall have ſuch 
a Thing of me, I will give ſuch a Thing, &c. The 
Reaſon of which Cuſtom is, that the delivering of 
a Thing promis'd, generally follows at ſome Di/- 
tance. And, indeed, we can ſcarce call it a Pro- 
miſe, when, at the ſame Time, the Intention of 
giving is declared, and the Thing actually ten- 
der' d; inaſmuch as there ſeems here, either to have 
been no Obligation, or ſuch as expired in the very 
Minute that it was contracted. However, it is 
plain the Generality of Men never think they pro- 
perly have a Thing, till they get firm Hold and 
full Poſſeſſion of it. If then theſe Terms of Futu- 
rity occur in a perfect Promiſe, as for Inſtance, To- 
morrow 1 will give you an hundred Pounds, the Senſe 
of them amounts to this, I now give you a Right to 
have and to require of me the ſaid Sum; and I, like- 
wiſe, oblige myſelf on the Day appointed, to deliver it 
to you accordingly. We may ſettle the whole Point 
with more Brevity, by only ſaying, that Verbs of 
the future Tenſe, made Uſe of in Promiſes, and 
eſpecially the Term of Giving, do either imply an 
Obligation hereafter to be contracted, and then they 
neither transfer the Thing, nor the Right, to ano- 
ther; or elſe they import the delivering of a Thing 


# I'S 6.36 f. 1, & 4. 
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hereafter, the Right to which either is now, or ha 
been formerly transferr*d ; and then they do not hin. 
der the Promiſe from being moſt perfect and com. 
leat. 6 
: IX. It is requiſite, that whilſt we are engaged q 
this Point, we endeavour to fettle a famous Quel. 
tion, which has been much canvaſs'd by Auth, 
Whether there can be a Force of obliging in bare Pri. 
miſes, or in bare Pacts, whilſt they are no More 
than verbal Agreements, and are not ſtrengthey 
by any actual Performance betwixt the Parties: 
Connanus the Civilian has been the principal Ast 
tor of the negative Side; whom Grotius and 
others have labour'd to confute. And, indeed, i 
has been the fix d Opinion of wiſe and learned Me 
in all Ages, that Faith ought to be kept inviolahj 
though given only in Words ; or that a Man, by 
ſpeaking only, without the Intervention of any Dea 
may lay on himſelf a Neceſſity of ſome future Pe. 
formance * +. Tull. Off. I. c. 7. The Foundation o 
Juſtice is Faith, that is to ſay, a Firmneſs and Truj 
in our Words, Promiſes, and Contracts. Hence ſun 
will have the Word Fides to be call'd Quia fit quo 
dictum eſt, becauſe that which was ſaid is done, U. 
pian in l. i. D. de pactis. What is fo agreeable y 
human Faith, as to obſerve mutual Agreement? 
Vid. D. J. ii. c. 14. de Paftis. It was a very wicked 
Jeſt of the petit Prince of Bantam, when, being 
reproved for Breach of Promiſe, he anſwered, His 
Tongue had no Bone in it, to make it more {tif 
than was neceſſary for his Intereſt 5, Whether Cu. 
nanus has, with any Colour, oppoſed this univerli 
Judgment, will appear, if we beſtow a little Tine 
on taking his chief Arguments under Conhider- 
tion. In the firſt Place then, he ſays, that he uh 
raſhly believes & Promiſe made without Cauſe, is u 
leſs to blame, than the vain Perſon who mae i. 
Now here all the Difficulty lies in explaining wha 
he means by a Promiſe made without Cauſe. If 
he would be underſtood of ſuch Promiſes as if nt 
perform'd, it brings no Loſs or Prejudice to the 
Party, to whom they were directed, and, if fulfill, 
muſt needs create Trouble or Damage to the Pe 
former; we are willing to allow, that Engage. 
ments of this Kind produce no Obligation. 
how can a Man have any Right of requiring meto 
put myſelf to any Charges, or any Toil, in doing 
a Thing which ſhall profit him nothing * * ? And 
i 


d Vid. D. L. 2. T. 14. Leg. 61. 
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but conclude nothing poſitively. For in this Caſe every Man is free, and there muſt be a new Treaty to render the Agreement 
full and entire. Hence it is ſaid in the Digefts, That if any one hath promiſed to lend us any Money, we may receive it, or ue, 
as we pleaſe, Qui pecuniam creditam accepturus ſpopondit creditori futuro, in poteſtate habet, ne accipiendo ſe ei obſtringat, Lib. 12. Tit. i. 
De Rebus C editis, &c. Leg. 30. See what Mr. Hertius . there, and in his Paræmia Jur. German. Lib. 1. C. 8. F. 5. But ther 
is, in this Caſe, a 3 by which a Perſon is engaged to borrow of another; and this (even according to the Principles of te 
Roman Law) binds ſo far, that tho" the Borrower may, if he will, refuſe the Money, and ſo not contract the Debt, yet he il 
ble to Damages and Intereſt, towards the Lender, who might have employ'd his Money to Advantage elſewhere, if he had 0 
promis'd to take it. This indeed even the Nature of the Caſe ſuppoſes. It is upon this Foundation that M. De Bynkerooet ds 
cides a parallel Caſe in his Obr. Jur. Rom. Lib. I. Cap. IX. in fn. But if we here conſider the Simplicity of the natural Id, 
an Agreement, like this in Queſtion, leaves indeed the Contract, to which it is a Preample, imperfect, becauſe no Man cerw 
can be a Debtor before he receives the Money, and here is no actual Loan: But yet, if it be a true Contract, as it may c 

be, it ought to ſecure the Accompliſhment of the Agreement. This Power of retracting a Man's Word, which the ancient L. 
yers ſo much encourag'd, is not at all agreeable to natural Equity, which requires a Compenſation, except where the Caſe 1s impdl 
üble, or an Alternative is left free by 25 cial Clauſe in the Agreement. See Cap. VII. F. 4. following, and Lib. V. Cap. V. 5.* 

1 EuvaMayua. See what is ſaid, Lib. 5. c. 2. F. 2, 3. and what is ſaid on Grotizs, Lib. IT. Cap. XI. f. 1. 

* Comment. Fur. Civ, Lib.5.c. 1. But Mr. Buddeus, in his Element. Philaſ. Pract. Part II. c. 4. F. 9. aſſerts, That this La 
is falſely accuſed of any ſuch Opinion. Mr. Hertiut, alſo, rejefts the Opinion of a certain nameleſs Perſon, who juſtified Cm 
and maintains, That that Perſon ſpake only of ſimple Contracts, conſidered as they are uſed in the Roman Judicature. For 
ſays, We muſt here diſtinguiſh between theſe two Propoſitions ; the one is, That Promiſes produce a natural Obligation, and ti 
other, That the natural Obligation, which ariſes from a Promiſe, does not produce a Civil Obligation, which is founded up 
Maxim of the Law of Nature, which authorizes a Sovereign Prince to declare, what Obligations ſhall be valid, and what nal 
Nevertheleſs, according to Mr. Hertius, we need only to read Coananus s Reaſons to convince us, that he denies Promiſes to P- 
duce any Qbligations able naturally, and of themſelves, to give a perfect Right, without the Aſſiſtance of the Civil Law. 

3 The Latin of Cicero is, Fundamentum Tuftitie eft fides, i. e. dictorum conventorumque conſtantia & veritas, eaque de cauſa fin 
appellatam, quia fiat quod dictum eff. 

+ And U/pian's, Suid tam congruum fidei humane, quam ea, que inter eos placuerunt fervare ? 

Ss Mr. Barbeyrac's fifth Note is 1 in the Text. 

6. We muſt certainly here ſuppoſe ſome Advantage, which ariſes, or may ariſe, from the Performance of our Promiſe, to the Per 
ſon to whom it is given, is the Cuſtom and natural Aim of all our reciprocal Engagements ; and this is found as e 
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CHAP. V. | 
it is indeed againſt Reaſon, to undertake an Action, 
Which can produce no Good, and may produce 
Evil. Thus, for Inſtance, ſuppoſe you had got 
me to promiſe you that I would forbear cating four 
Days together; upon what Account ſhould I ſtand 
to ſuch a raſh Eugagement, if ſo long a Faſt would 
prejudice my Health; and yet would contribute 
naoching to your Intereſt or Advantage? Therefore, 
nin this Caſc, it is alike vain and fooliſh in one Man 
| to make the Promiſe, and, in the other, ſerioufly to 
challenge the Performance. Beſides, ſince Promiſes 
are Matters of Grace, or free Favour, they ought 
to be interpreted under this Condition or Limita- 
tion, Provided I can compaſs the Thing I ſpeak of, 
without any conſiderable Damage to myſelf. Nor can 
the Perſon, to whom I make the Promiſe, be ſo im- 
pudent and unreaſonable, as to deſire that my 
Kindneſs ſhould be an Injury to me, and that J 
ſhould enrich him by my own Loſſes *. It often 
falls out, that even not to keep one's Promiſe 
ſhall be juſt. For all muſt be referr'd to the fun- 
damental Rules of Juſtice ; as, firſt, that no Man 
be wrong'd ; and, ſecondly, that the publick Good 
be, as far as poſſible, promoted. It may, likewiſe, 
happen, that the Performance of a Promiſe or Con- 


one of the Parties, or to the other. For if Nep- 
zune (as it is in the Story) had not made good his 
Promiſe to Theſeus, Theſeus had not been ſo unfor- 
tunately deprived of his Son Hippolytus. T here- 
fore, neither are we to keep thoſe Promiſes which 
are unprofitable to the Perſon to whom they are 
made; nor thoſe which are more hurtful to our- 
ſelves than advantageous to him. It is a Breach of 
Duty to prefer a greater Damage to a leſs. If you 
WW promiſe to plead another Man's Cauſe, and, in the 
= /:erim, your Son falls dangerouſly ill, it will be 
no Violation of your Duty to recede from the prior 
Engagement; and the Fault will be much greater 
in the other Party, if he complain of ſuch a Diſ- 
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appointment. Tull. Off. I. Vid. D. L. 50. T. 17. 

= Add. Senec. de Benet. l. iv. c. 35, 39. Tull. Off. 

| 1. iii. c. 24. This Caſe is propoſed, 7 have a Remedy 
given me for the Dropſy, upon this Condition, That if 


tract would prove highly prejudicial ?, either to 
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it cures me; I am never io uſe that Medicine again. 
Within a few Years after ] have been thits cured, 1 
relapſe into the ſame Diſeaſe, and the Perſon, with 
whom I contratted, will not give me leave to make any 
farther Uſe of it. What am I to do here It is Ju- 
humanity in bim to refuſe me, befides, that my uſing 
it would do him no Hurt. I may therefore ſafely 
conſult my Life and Health, | 
But if, by a Promiſe made without Cauſe, *Connanus 
underſtands only a gratuitous, or free Promiſe, with- 
out Proſpect of Gain; then his Aſſertion will over- 
throw the whole Buſineſs of Beneficence and Libera- 
lity, 5 and make all the Offices of Humanity baſe 
and mercenary Performances: For why ſhould not 
I credit a Man, who, knowing his own Abilities, 
has bid me expect ſome free Gift from him, pure- 
ly that I may have Occaſion to love and to eſteem 
him? And {ince, if he had pleaſed, he might ſafely 
have forborn the Promiſe, why did he order me 
to depend upon his Word, if he defign'd not fully 
to oblige himſelf to the making it good ? For the 
denying. of a Benefit is then only void of Injury, 
when a Man is bound to confer it only by the Law 
of Humanity; not when, by expreſs Promiſe, he 
has given another a Rzght to receive it. 
X. Connanus urgeth farther, «* That ſince Pro- 
4 miſes of this Kind commonly ariſe from Oſten- 
ce tation rather than good Will, or, at leaſt, from 
& Raſhneſs and Inconſiderancy, ſuppoſing the De- 
c ſign to be real; the Fortunes of Men would be 
& in great Danger, were they bound to perform 
« every Thing they ſaid.” It was, perhaps, on ſome 
ſuch Principle, that the Ancients imagined the 
Oaths and Proteſtations of Lovers were invalid, 
and that the Gops excuſed the Breach of them, 
as proceeding from Minds blinded with Paſſion. 
Plato in Sympoſ. & Poete paſſim. But, indeed, the 
Danger, here mention'd, is chiefly in Imagination: 
For we do not attribute a Power of obliging to any 
Promiſes; but to ſuch. as are made upon ſerious 
and deliberate Purpoſe ; and he, that miſtakes Jeſt 
for Earneſt *, ought to pay for his Want of Appre- 
henſion. On the other hand, to promiſe really 
more than one can conveniently perform, as it 
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Promiſes, as in mutual Engagements. But as, in theſe laſt, it is not in the Power of one contracting Party to judge of the Advan- 
tage the other will, or will not, receive from the Execution of the Engagement; ſo there is no room to ſay, but the Caſe is the 
lame with regard to gratuitous Promiſes. This would be to furniſh the Promiſer with a Pretence for trifling and cluding the Ob- 
ſervation of his Promiſe, It is ſufficient he was under no Conſtraint, when he gave his Word according to the Rules eftabliſhed, 
and that the Nature of the Thing would admit of no tacit Exception. As it is the Will alone that makes the Promiſe obligatory 
ſo the Motive propoſed hath no Place here: That is a Point commonly conceal'd, and is what the Perſon, to whom the Promiſe 
was given, has no Buſineſs to trouble himſelf about. See my Remark upon Grotius, Lib. II. Cap. X. F. 21. 
This is contrary to Nature, according to the Remar Lawyers. Jure Nature aquum 4ſt, neminem cum alterius detrimento & 
ryuria fieri locupletiorem, Digeſt. Lib. 50. lit. 16. De Diverſ. Reg. Jur. Leg. 206. 
* The Latin of Cicero is this, Sed incidunt ſepe tempora, cum ea, que maxime videntur digna efſe juſto homine, eoque, quem virum 
9 4 bonum dicimus, commutantur, fiuntque contraria ; ut reddere depoſitum, promifſum facere, quaque pertinent ad weritatem, & ad idem, ea 
migrare interdum, & non ſervare * Juftum. Refirri enim decet ad ca, que propoſui in principio, fundamenta juſtitiæ, primum ut ne 
aroceatur ; deinde, ut communi utilitati ſerviatur. Cum tempora commutantur, commutatur officium, & non ſemper eſt idem: poteſt 
VL e e aliguod, & conventum, ut id eſici fit inutile, wel ei, cui promiſſum fit, vel ci, qui promiſerit. Nam * ut in 
's fatulis eft, Veptunus, quod Theſeo promiſerat, non feciſſet, Theſeus filio Hippolyto non efſet orbatus. Ex tribus enim optatis, ut feribitur 
hoe erat tertium, quod de Hiſpolyti interitu iratus optavit. (See Eurip. Hippolyt. v. 131 5, Sc.) quo impetrato, in maximos luftus 
incidit, OO rgitur ſervanda ſunt ea, que ſint lis, quibus promiſſeris, inutilia, nec fi plus tibi noceant, quam illi profit, cut 
jromiſerts. Contra officium e majus non anteponi minori, ut fi conſtitueris te cuipiam advocatum in rem preſentem efſe venturum at ue 
2 e- grotare filius ceeperit, non fit contra officium, non facere, quod dixeris, magiſque ille cui promiſſum ſit, ab officia aif- 
— at, f ſe deſtitutum queratur. Cicero de Offic. L. 1. C. 10. $i quis medicamentum cuiquam dederit ad aguam intercutem, epigeritque ne 
„ meaicamento unquam poftea uteretur, fi eo medicamento ſanus factus fuerit, & anni. aliquot poſt inciderit in eundem morbum, nec ab co 
Lacan peprgerat impesret, ut item eo liceat uti, Quid faciendum fit ? Cum is fit inbumanus, qui non concedat uti, nec ei quicquam fiat 


in . . i 7 S . . 
3 N a OP ar one TEn Ib. Lib. 3. c. 24. where there, alſo, ſome other Examples. 


+ This is certainly Connanus's Sentiment. He ſa ä * 
5 . He ſays, Numb. 7. That the Promiſer receiving no Benefit from his Promi 
* 2 to _ * Promiſe was made, loſing nothing, the former is at Liberty to — his Word. But this * 
that R; * 5 1 : * if a Promiſe, purely free, may confer a real Right, the Perſon, who has received it, certainly looſe 
28 get r fg or of gen Miſchief which would enſue, from being always deceived by a Perſon, who ſeems to promiſe ſe- 
—— we pend. This Damage may be often as ſenſible as the moſt real Loſs, which may, alſo, other- 
5 Connanus himſelf acknowledges. that this C | is nei : 
h : 1 ges, that this Correſpondence is neceſſary for the Good of Society; . 
4. — E —— all Things, as not to need another's Aſſiſtance. Now is not the Caſe juſt — 1 oy Gear of Ne 
33 N 1 Civil Laws ? But, it is no Wonder this Lawyer reaſons ſo poorly, as will eaſily appear to thoſe — * 
es Tow of 4. ** her 28 Lawyers of his Time had ſuch confuſed and imperfect Notions 7 the true Principles 
b See F. 5. aforegoin * ir Skill, in the Civil Law, only ſerved to increaſe their Obſcurity, l | 
mull 
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muſt be acknowledged a Fault, fo it would be a 
much greater, and, indeed, a Piece of Barbarity. 
ſtrictly to challenge and require it. Aurelian, in 
Flavius Vopiſcus, c. 35. Setting out on an Expe- 
dition, and promiſing the People to beſtow Crowns 
of two Pound Weight on them, if he return'd vitto- 
rious; when the Diſtribution was to be made, the 
Crowns proved only of Bread, whereas the People 
expelted them of Gold *. And beſides, we ſhould 
take care to diſtinguiſh between ſuch Terms of 
2 Honour and Eſteem, as Perſons make Uſe of to 
expreſs, in an indefinite Manner, their good Af- 
fection towards us; and ſuch particular Engage- 
ments as they bind themſelves by, to perform = 
what on our Behalf : For Men of good Nature, 
and good Breeding, often expreſs their Kindneſs 
and Civility in very ample Terms; they declare 
themſelves to be entirely ours, and offer all they 
have to our Service and Diſpoſal * * Old A#olus, 
in Virgil, had this Piece of Gallantry : 


Tuus, O Regina, quid optes, 

Explorare labor; mihi juſſa capeſſere fas eſt. 
En. 1. v. $0, 81. 

Great Queen, be pleas'd to ſay 

The Thing you wiſh ; my Duty's to obey. 


Here the Goddeſs had been uncivil, ſhould ſhe 
have taken Advantage of his general Compliment. 
Words of this Nature then, however ſeriouſly de- 
liver*d, oblige a Man to no certain Performance; 
but only ſerve to teſtify his hearty Reſpect and 
kind Inclination towards another *®. But thoſe Pro- 
miſes, by which we empower another to expect ſome 
particular and determinate Service from us, ought 
moſt ſtrictly to be fulfill'd, becauſe the other Par- 
ty, building on our Word, has adjuſted his Affairs 
accordingly. So, though there now and then hap- 

ns an Inſtance of a vain Prodigal, who ſhould have 
bow put under Government for a Fool, or a Mad- 
man, that ruins himſelf by profuſe and inconſide- 
rate Engagements, this ought to be no Reaſon why 
we ſhould affirm all verbal Obligations to be inva- 
lid, and baniſh them from the Uſe of human Life; 
as we don't condemn Suretiſbip in general, though 
many have ſuffer'd ſo ſeverely by it. Upon the 
Whole, ſince an expreſs Promile paſſes into a Debt, 
Men ought to be very cautious of engaging for 
more than they are able to compaſs. And tis not 
Modeſty, but a vicious Weakneſs in any Perſon to 
be ſo eaſy and tender, that he dares not deny the moſt 
impudent and unreaſonable Petitioner “. 

XI. What Connanus alledges more in Defence of 
his Opinion, may be ſolved with little Difficulty : 
He ſays, *Tis fit that ſome Things ſhould be left 


n 
Place. Grotius ſaith, Ahab underſtood the Wo 


Of the Nature of Promiſes, 


Book II 


% to every Man's Honeſty and free 

that all Matters ſhould Hor be Wer = 
** Rigour and Neceſlity of ſtrict Obligation 1* 
* the Study of Integrity and Conſtancy wou wy 
prove amonſt Mankind, were there but q Fr 
left for thoſe Virtues to exert and exerciſe Fu 
* ſelves in; which is hardly poſſible, if M. 3 
* compel'd to obſerve all the Promiſes they he 
% But that otherwiſe, it was a great and ly... 
„Thing to perform, what by Words ©: =» 
* Signs, you ſhew*d your Intention of doin * 
© ſo much the more glorious, the leſs BY 
conſtrain'd.“ But, indeed, there is ſtill left Se 


enough for Liberality, though you giy 4 
Right of demanding omewhat ' ow — de : A 


firſt you might have ſecurely denied him. 

And ſince there muſt needs paſs ſuch a migh 
Number of Promiſes amongſt Men, whilſt they ©, 
tinually want the Aſſiſtance of each other it z 
more for the Intereſt of human Affairs, that ther 
ſhould be leſs Glory in the Act of keeping Fit 
than that ſo many Perſons ſhould be dcluded þ 
other Mens Inconſtancy and Irreſolution. Th 
Law of Nature commands us to lend to another 
ſo far as we can do it without any conſiderable br. 
judice to ourſelves. But the Obligation is render! 
more ſtrict and — if, by our own free Of: 
we reduce this general and unlimited Injundion d 
Nature to a particular Engagement, and aſſure th 
Party that he may expect, for certain, it ſhall h 
fulfill'd. So that this Argument is plainly fal, 
If 1 had not promisd, it had been neveribelſi th 
Duty of a juſt and good Man to relieve the Iudium 
of others ;, therefore it is laudable to ſtand to Promiſes 
not becauſe we have bound ourſelves by giving w 
Word, but becauſe the Party is in real Want if un 
Succour. 3 

He is willing to grant thus much, That if a Ma 
by breaking his Promiſe, has cauſed the other Pu 
to ſuffer Damages, (who, for Inſtance, might depend 
1 on his Word, and ſo neglect to provide fr 

s own Neceſſities) that, in this Caſe, he ſhould b: 
bound to make good the Loſs ſuſtained. And fron 
this Conceſſion we may as fairly infer, That Pro 
miſes may be challenged, and that we ſtand obliged 
to perform them, leſt we prejudice the Perſons 
whom they were directed. But it is very dange 
rous to draw thence ſuch Conſequences as thele; 
That when you would not be in a worſe Condition, 


ſhould I break my Promiſe, than you was before I mai 


it, I may then have Liberty of revoking it; ſuppoiig 
that nothing has yet been done towards the Perfit 
ance. And it is more againſt Nature for you to feu 
me to make good this Engagement againſt my Wil jn 


2 See what Ahab ſaid to Benhadad, 1 Kings xx. 3, &c. though Joſephus, in his Antiquities, J. 8. c. 8. otherwiſe in de 
Words 10 this Senſe” I give up myſelf, and all 7 


I have, in way of Homage and Fu 


but Benhadad took them in a ſtricter Meaning, { r the very Propriety and Poſſeſſion. Add. Polyb. excert. Leg. 13. C Liv. | 35 
ado 


c. 28. concerning Phaneas the tolian Amba 


mentary of M. Je Clerc, and M. ans gr Diſſertation, De oblig. ex 
to the Example taken from Po/ybius. 


We may ſay the ſame Thing with regar 
b Add. Fern. Vaſg. Controver/. illuftr. I. 1. c. 10, ſ. 20, Cc. 


r. That Benhadad's Anſwer to Abab was not a meer Complement, ſee the Con- 


romi/ſione rei incertæ, 9. 25, & eig. publiſhed in 171 


— 


1 Mr. Thoma ſius thinks, that the People were beſotted, when they believed the Crowns ſhould be of that Weight; but, on i 
other hand, that the Emperor mocked his Subjects, by giving his Promiſe ſuch a ſtrait Interpretation, which looked like a Ind 
There was really Cauſe to believe, that the Crowns, promiſed by the Emperor, were not Crowns made of Tough. | 

Ea autem ſola Dicta five Promiſſa admittenda ſunt, quecunque fic dicuntur, ut prejlentur, non ut jactentur, Digeſt. Leg. 21, Ti 


De AZdilitio edio, Leg. 19. See Mr. Hertius's Paræmia Jur. 
3 Is the ſame as (a): 


man. 


Lib. 1. c. 10. 


4 To which Purpoſe Terence ſpeaks in his Andria, Act 4. Scene 1. v. 5, Cc. 


Ino, id genus eſt hominum piſimum 
In deneg ando modo queis pudor eft paululum :; 
Poſt, ubi jam tempus eft promiſſa 8 
Tum coadai neceſſariò ſe eperiunt & timent, 
Et tamen re: cogit eos denegare, Ii 


Plutarch alſo, in Brutus, relates it thus; T amo Twy araioxuruy Aamage/lw ,, xc. It is unbecoming a great 


Tum impudentiſima eerum oratio eſt, I 
Duis tu es; Quis tu es Quis mihi eff ? Cur mean fili 
Proximus ſum egomet mihi ! attamen, ubi fides ? 

Si roges, nil pudet. Hic, ubi opus eft, 

Non werentur, illic, ubi nibil opus et, ibi verertur. 


9 Hm 


Man 20 jt 


to impudent Petitioners. Brutus uſed to ſay, They do not ſeem to have employed their Youth well, who are not able de 


any Thing, 
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CHAP. V. and Patts 


„ and Benefit, than it would be for me to re- 
your Detriment. For the Duty of . 
manity is not fulfill'd by your not hurting another; 
but you ought, as far as you are able, poſitively to 
advance his Good. Therefore, when you have pecu- 
liarly engaged yourſelf to ſuch a kind Performance 
on his Behalf, to repent of your Deſign only with 
this Conſideration, That he 1s not like to be the 
worſe for your Inconſtancy, looks as if it were a 
Thing not worth a Man's Regard to improve the 
cCondition of his Neighbour. The Caſe then is the 
ame with theſe verbal Promiſes, as with thoſe Pats 
= which have received the farther Confirmation of 
ſome Deed between the Parties; and no one will 
pretend, that we may run from thoſe, when we ſee 
3 that our Change of Mind will not render the other 
perſon's Condition worſe, but only negatively, not 
ter. Beſides, as Grotius well obſerves from this 
opinion of Connanus, taken in ſo groſs and general 
a2 Manner as he expreſſes it, twill follow, That 
Articles of Agreement made between the Princes 
and the People of different Nations, ſo long as 
nothing has yet been perform'd on either Side, 
are invalid; and eſpecially in ſuch Places where 
Aud 1. 19. Tit. 5. D. præſcript. verb. 
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no particular Forms of Leagues or Covenants have 
been received into Uſe. And were this true, a ge- 
neral Diffidence and Jealouſy muſt reign amongſt 
Mankind, and no one muſt believe another any 
farther than he can ſee him. Which cloſe and im- 
mediateWay of tranſacting, the Condition and Cir- 
cumſtances of many Men will not admit of; who 
may, nevertheleſs, have Occaſion to ſettle Buſineſs 
with each other. 

The laſt Argument of Connanus, taken from the 
Practice of the Roman Courts of Law, which grant- 
ed an Action only upon ſuch Promiſes as were con- 
firm'd by Stipulation, is eaſily anſwer'd by obſer- 
ving, That the Reaſon of this Caution in the Ci- 
vil Law, was not becauſe ſerious Promiſes do not 
bind by the meer Law of Nature ; but that the Ce- 
remony of theſe ſolemn * Forms might put Men on 
conſidering thoroughly, whether it was expedient 
for them to enter into a Promile, which it would be 
impoſſible afterwards to revoke. As, likewiſe, that 
the Things promiſed might, by this Means, be en- 
preſs*'d more punctually and plainly, leſt any Ob- 


ſcurity, in that Reſpect, might give Occaſion to fu- 
ture Cavils and Diſputes *. 


1 We ſhall treat of this, Lib. 8. c. 8, and , following. 
2 See Lib. 


luerunt, &c. 


Tit. 2. De Origine Furit, Leg. 2. 1.6. 35. See the Newi 


Lato, I. 2. c. 11. F. 60 


uriſpr. Rom. by Mr. — I. 1. 


in the Notes. Mr. Gundling, in his Commentary on the Digeſt. (Tit. de Patiis F. 8.) does not think this 
Proof convincing, though he owns there is great Room to think the Patricians guilty of the Crime laid to their Charge. Mr. 


1 


c. 2. F. 3. following. But Mr. Thoma/ius maintains, nevertheleſs, that they, that eſtabliſned theſe Forms among the 

Romans, had ſuch Defigns, as tended more to advance their private Intereſt, than the publick Good. The Patricians labour'd, 

by this Means, to keep the People in a Dependence upon them, and, by making the Laws obſcure, interpreted them as they plea- 

2 and, by multiplying Forms of Law without End, opened a _ Field for Contentions and Diviſions, 

Lawyer tells us plainly, in a Fragment preſerved in the Digeſts. . 7 ecim 

adtiones compoſite ſunt, quibus inter ſe homines diſceptarunt ; quas ationes, ne Populus prout wellet inſtitueret, certas 1 e vo- 
Et quidem ex omnibus qui ſcientiam ¶ Juris civilis) nai ſunt, ante Tiberium Coruncanium (he was the firſt of the 


People that arrived at the Dignity of Pontifex Maximus, i. e. the High-Prieſl) public? profeſſum neminem traditur, ceteri autem ad 
unc wel in latenti jus civile retinere cogitabant, ſolumque 1 ( vacare] potius 


This Pomponius the 
einde ex his Legibus ¶ duodecim tabularum] eodem tempore fere 


uam diſcere volentibus præſtabant, Lib. 1. 
p. 12, Oc. and his Divine Civil 


Heineccius, without Heſitation, cloſes with the Opinion of Mr. Thomaſius ; for which ſee Antig. Rom. Furiſpr. illuſir. Lib. III. Tit. 
XIV. 5. 1. However this be, tis certain, on the one Hand, from the moſt ancient Times, the Romans were very fond of Form 
in all their Affairs; and, on the other Hand, it is very difficult to diſcover the firſt Origin, and preciſe Reaſon of any particular 
Rule of their civil Law. What the ancient and modern Lawyers ſay upon this Head, appears often an Imagination of their own, 
founded on this Suppoſition, That no Laws were ever made without ſome wiſe View in the Legiſlator, a Point that will admit 
of ſome Doubt. The Caſe may be the ſame, with another Reaſon more ſpecious advanced on this Subject, which is, that the An- 


adjectis, Cap. I. 


cients, in refuſing a legal Action for ſimple Agreements, deſign'd to leſſen the Number of Law. ſuits, and prevent raſh Promiſes 
from hurting any Body. M. De Bynker/hoek has long ago rejected theſe Kind of Reaſons, and, after a 
this, That ſuch was the Cuſtom, though we are ignorant of its Original. 


ll, the moſt we can ſay is 
See Diſſertation de Pact. Fur. Stricti Contract. in Contin. 


| Of the Conſent required in making Promiſes and Pats. 

The CoxnTENTSs of every Paragraph of the ſixth Chapter. 

f 1. Conſent is required to make Promiſes and Pacts. | Ix. A Suſpicion of a Cheat makes Pats void. 

11. Conſent is fignified openly, or tacitly. Xx. XI. XII. XIII. Fear makes Promiſes and Pats 
. 111. Conſent ſuppoſes the Uſe of Reaſon. void. | 

. iv. Great Drunkenneſs hinders it. xIv. How Promiſes, null in themſelves, may be 
; v. Of ſuch as are under Age. made valid. | 

R vi. Of Error in Promiſes. xv. Of the Conſent of the Perſons to whom a Pro- 
, vir. Of Error in Promiſes and Contracts. miſe is made. : 

x viii. Of Fraud. xV1. Of the Signs and Inſtruments of Conſent. 

be 

" I. IN CE the regular Effect of Pacts and free Will and Conſent, when he had full Power to 
jþ Promiſes is to abridge and reſtrain our 


=. * 


. 


ori 


Liberty, and to lay on us the Burthen of 
neceſſarily doing ſuch or ſuch a Thing, which be- 
fore we might have perform'd or omitted at our 
Pleaſure ; there can be no better Argument to hin- 
der a Man from complaining of this Burthen, than 
to alledge, That he took it upon him by his own 

* Labeo git convenire poſſe wel re, 


denire intelligitur. Digeſt. I. 2. Tit. 14. de Padis, Leo. 2, 
Tit. 6, Commod. vel contr. Leg. 13. F. 2. in fin. n 


del per epiftolam, wel per nuncium; inter abſentes quogue [ 74 


refuſe it *. 


II. This Conſent is uſually declared by expreſs 
Signs, as by Speaking, Writing, Nodding, &c. Yet 
ſometimes, without the Healp of any ſuch Tokens, 
it is ſufficiently gather*d from the Nature and Cir- 
cumſtance of the Buſineſs * . And it is well 
known that Silence itſelf, in many Caſes, is 


J ſed etiam tacite conſenſu con- 


Conventiones etiam tacitæ valent. Ibid. Leg. 4. See alſo |. 13. 


The wiſe King Solomon has expreſſed this Matter well j 
miſed any Thing to another, and thou haſt bound thy Hands 
of thy Mouth, thou art taken with the Word; of 1 

umb. Xxx. 5. See alſo what Grotius ſays, I. 

Is the ſame with * above. 


* Qui tacet, non utique fatetur, ſed tamen verum : 


Nn 


f „eum non negare. Digeſt, 1. co. Tit. 15. 
e umb. XXX. 5, With Mr. Le Clerc's Notes, and Mr. Heintz Pa 4 8 75 


n theſe Words, which Grotius has quoted, My Son, if thou ha 


in Favour 
thy Mouth, Prov. vi. 1, 2. Hence it is that 
ib. 2. c. 11, f. 4. numb. 1. 


ro- 
of him for whom thou art engaged, thou art ſnared with 47 W155 
e Hebrews call Promiſes a Bond, 


De diver/is Repuli 4. Leg. , 
rams For. Comas, ©.5, verſis Regulis Juris, Leg. 142 


interpreted 


= {+ — 
- 


272 Of the Nature of Promiſes, 


muſt be acknowledged a Fault, fo it would be a 
much greater, ' and, indeed, a Piece of Barbarity. 
ſtrictly to challenge and require it. Aurelian, in 
Flavius Vopiſcus, c. 35. Setting out on an Expe- 
dition, and promiſing the People to beſtow Crowns 


of two Pound Weight on them, if he return'd victo- 


rious ; when the Diſtribution was to be made, the 
Crowns proved only of Bread, whereas the People 
expelted them of Cold. And beſides, we ſhould 
take care to diſtinguiſh between ſuch Terms of 
2 Honour and Eſteem, as Perſons make Uſe of to 
expreſs, in an indefinite Manner, their good At- 
fection towards us; and ſuch particular Engage- 
ments as they bind themſelves by, to perform ſome- 
what on our Behalf: For Men of good Nature, 
and good Breeding, often expreſs their Kindneſs 
and Civility in very ample Terms; they declare 
themſelves to be entirely ours, and offer all they 
have to our Service and Diſpoſal * *. Old olus, 
in Virgil, had this Piece of Gallantry : 


Tuus, O Regina, quid optes, 

Explorare labor; mihi juſſa capeſſere fas et. 
En. 1. v. $0, 81. 

Great Queen, be pleas'd to ſay 

The Thing you wiſh ; my Duty's to obey. 


Here the Goddeſs had been uncivil, ſhould ſhe 
have taken Advantage of his general Compliment. 
Words of this Nature then, however ſeriouſly de- 
liver*d, oblige a Man to no certain Performance; 
but only ſerve to teſtify his hearty Reſpect and 
kind Inclination towards another. But thoſe Pro- 
miſes, by which we empower another to expect ſome 
particular and determinate Service from us, ought 
moſt ſtrictly to be fulfill'd, becauſe the other Par- 
ty, building on our Word, has adjuſted his Affairs 
accordingly. So, though there now and then hap- 

ns an Inſtance of a vain Prodigal, who ſhould have 
ho put under Government for a Fool, or a Mad- 
man, that ruins himſelf by profuſe and inconſide- 
rate Engagements, this ought to be no Reaſon why 
we ſhould affirm all verbal Obligations to be inva- 
lid, and baniſh them from the Uſe of human Life; 
as we don't condemn Suretiſbip in general, though 
many have ſuffer'd ſo ſeverely by it. Upon the 
Whole, ſince an expreſs Promile paſſes into a Debt, 
Men ought to be very cautious of engaging for 
more than they are able to compaſs. And tis not 
Modeſty, but a vicious Weakneſs in any Pefſon to 
be ſo a? and tender, that he dares not deny the moſt 
impudent and unreaſonable Petitioner +. 

XI. What Connanus alledges more in Defence of 
his Opinion, may be ſolved with little Difficulty : 
He ſays, Tis fit that ſome Things ſhould be left 


Book II 


% to every Man's Honeſty and free 

that all Matters ſhould oe be Fwy. by 
* Rigour and Neceſlity of ſtrict Obligation 1 
* the Study of Integrity and Conſtancy wou. oy 
prove amonſt Mankind, were there but a . 
left for thoſe Virtues to exert and exerciſ; * 
« ſelves in; which is hardly poſlible, if 1 
* compel'd to obſerve all the Promiſes they 2 
«© But that otherwiſe, it was a great and - 


* Thing to perform, what by Words . 


Or Other 


“Signs, you ſhew*d your Intention of doing; N 
l 2 * 


„ ſo much the more glorious, the leſs it emed 
“ conſtrain'd.““ But, indeed, there is {til left Se 


enough for one opay + though you give a Mar, x 
Right of demanding ſomewhat from you, which _ 


firſt you might have ſecurely denied him, 

And ſince there muſt needs paſs ſuch a mis} 
Number of Promiſes amongſt Men, whilſt they <Q, 
tinually want the Aſſiſtance of each other, i ; 
more for the Intereſt of human Affairs, that ther 
ſhould be leſs Glory in the Act of keeping Fat. 
than that ſo many Perſons ſhould be dcluded by 
other Mens Inconſtancy and Irreſolution. Tk 
Law of Nature commands us to lend to another 
ſo far as we can do it without any conſiderable Pr. 
judice to ourſelves. But the Obligation is render 
more ſtrict and binding, it, by our own free Of: 
we reduce this general and unlimited Injunction a 
Nature to a particular Engagement, and aſſure the 
Party that he may expect, for certain, it ſhall; 
fulfill'd. So that this Argument is plainly fall, 
If I had not promis'd, it had been neverthel; ti 
Duty of a juſt and good Man to relieve the Indizene 
of others ;, therefore it is laudable to ſtand to Promiſe, 
not becauſe we have bound ourſelves by giving ar 
Word, but becauſe the Party is in real Want if m 
Succour. 

He is willing to grant thus much, That if 2 Mu 
by breaking his Promiſe, has cauſed the other Pary 
to ſuffer Damages, (who, for Inſtance, might depend 
E on his Word, and ſo neglect to provide fr 

s own Neceſſities) that, in this Caſe, he ſhould be 
bound to make good the Loſs ſuſtained. And fron 
this Conceſſion we may as fairly infer, That Pro 
miſes may be challenged, and that we ſtand obliged 
to perform them, leſt we prejudice the Perſons v 
whom they were directed. But it is very dange 
rous to draw thence ſuch Conſequences as thek; 
That when you would not be in a worſe Conditin, 
ſhould I break my Promiſe, than you was before I mai 
it, I may then have Liberty of revoking it; ſupp" 
that nothing has yet been done towards the Perfin- 
ance. And it is more againſt Nature for you to requrt 
me to make good this Engagement againſt my Wil ja 


a See what Ahab ſaid to Benhadad, 1 Ry xx. 3, Cc. though To/ephus, in his r J. 8. c. 8. otherwiſe interprets tt 


n 
Place. Grotius ſaith, Ahab underſtood the Wo 


c. 28. concerning Phaneas the tolian Amba 


rds in this Senſe, I give up my/elf, and 


but Benbadad took them in a ſtricter Meaning, P the wery Propriety and Poſſeſſion. Add. Polyb. excert. 
Rl or. That Benhadad's Anſwer to Ahab was not a meer Complement, ſee the Coo 


I have, in way 4 Heng, 1 I 


mentary of M. Je Clerc, and M. Thomaſius's Diſſertation, De cblig. ex Lace rei incertæ, \. 25, & 2 publiſhed in 1715 


We may ſay the ſame Thing with regard to the Example taken from Po 


b Aad. Fern. Vaſqg. Controver/. illuſtr. I. 1. c. 10, ſ. 20, Cc. 


Höius. 


— 


Mr. Thoma ſius thinks, that the People were beſotted, when they believed the Crowns ſhould be of that Weight; but, on i 
other hand, that the Emperor mocked his Subjects, by giving his Promiſe ſuch a ſtrait Interpretation, which looked like a Ti 
'There was really Cauſe to believe, that the Crowns, promiſed by the Emperor, were not Crowns made of Dough. 11 

Ea autem ſola Dia five Promiſſa admittenda ſunt, quecunque fic dicuntur, ut preflentur, non ut jactentur, Digeſt. Leg. 21, Tit 
De Aailitio edicto, Leg. 19. See Mr, Hertius's Paræmia Fur. German. Lib. 1. c. 10. 


3 Is the ſame as (a): 


4 To which Purpoſe Terence ſpeaks in his Audria, Act 4. Scene 1. v. 5, &c. 


Imo, id genus eft hominum p:ſſimum 
In deneg ando modo quei pudor eft paululum . 
Poſt, ubi jam tempus eſt promiſſa . 
Tum coacii neceſſaria ſe aperiunt & timent, 
Et tamen rei cogit eos denegare, Ii 


Plutarch alſo, in Brutus, relates it thus; T &T9 Toy ανꝭje x Aamageriu yTI&r, &c. It is unbecoming a great 
to impudent Petitioners. Brutus uſed to ſay, They do not ſeem to have employed their Youth well, who are not 4 


any Thing. 


Tum impudentiſſima earum oratio eff, 416 the 
Duis tu es; Quis tu es;? Quis mihi eff ? Cur man tibi ? 
Proximus ſum egomet mihi ! attamen, ubi fides ? 

Si roges, nil pudet. Hic, ubi opus eff, 


Non werentur, illic, ubi nibil opus eft, ibi verertur. Man to 2 


ble to 
bad 


— 


Tit. 2. De Origine Juris, Leg. 2. 1.6. 35. See the Newi Juriſpr. Rom. by Mr. Thomafeus, I. 1. 
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| ues or Covenants have 
i 't would be for me to re- no particular Forms of Leag | 
af __ A _ 'F or the — of Hu- been received into Uſe. And were this true, a ge- 
call it without y . 


, ing another; neral Diffidence and Jealouſy muſt reign amongſt 
2 —— Ts en os ria Forearm to Mankind, and no one mult believe another any 
but you ought, > 


ad his Good. Therefore, when you have pecu- farther than he can ſce him. Which cloſe and im- 
vance hi . , 


liarly engaged yourſelf to ſuch a kind Performance mediateWay of tranſacting, the Condition and Cir- 
| larly en 


ly with cumſtances of many Men will not admit of ; who 
"hi e N 22 2 be the may, pe have Occaſion to ſettle Buſineſs 
3 5 if it were a with each other. 
* NM . (eons to e the The laſt Argument of Connanus, taken from the 
ing 


= Condition of his Neighbour. The Caſe then is the Practice of the Roman Courts of Law, which grant- 
Conditio g 


i ith thoſe Pacts ed an Action only upon ſuch Promiſes as were con- 
Pre ah vc owe rs yy 8 of firm'd by Sipulation, is eaſily anſwer'd by obſer- 
which =#\ he — een the Parties; and no one will ving, That the Reaſon of this Caution in the Ci- 
ſome —_ . e may run from thoſe, when we ſee vil Law, was not becauſe ſerious Promiſes do not 
pretend, Ch s of Mind will not render the other bind by the meer Law of Nature ; but that the Ce- 
chat mw C yt worſe, but only negatively, not remony of theſe ſolemn * Forms might put Men on 
Perſon pony * Grotius well obſerves from this conſidering thoroughly, whether it was expedient 
better. F 2 e n groſs and general for them to enter into a Promiſe, which it would be 
—— * W it, twill follow, That impoſſible afterwards to revoke. As, likewiſe, that 
* 1 made between the Princes the Things promiſed might, by this Means, be en- 


5 and the People of different Nations, ſo long as preſs'd more punctually and plainly, leſt any Ob- 


bl 6 - . . r * "vi 
b erform'd on either Side, ſcurity, in that Reſpect, might give Occaſion to 
wy gn Hr = eſpecially in ſuch Places where ture Cavils and Diſputes *. 


a Add. 1. 19. Tit. 5. D. preſcript. verb. 


1 | 1 We ſhall treat of this, Lib. 8. c. 8, and q, following. 


f ing. Mr. Thomaſius maintains, nevertheleſs, that they, that eſtabliſhed theſe Forms among the 

2 — 1 — = to — their private Intereſt, than the oublick Good. The Patricians labour'd, 
Romans, ha 4 kee 2 People in a Dependence upon them, and, by making the Laws obſcure, interpreted them as they plea- 
by his 1 hes ] 15 Forms of Law without End, opened a large Field for Contentions and Diviſions, Thi; Pomponius the 
ſed, and, 1 — nd 5 in a Fragment preſerved in the Digeſts. einde ex his Legibus [duodecim tabularum] eodem tempore fere 
we airs 1 2 04 * ibus inter ſe homines diſceptarunt; quas act iones, ne Populus prout wellet inſtitueret, certas ſolenn 


« eſſe vo- 
luerunt, &c Et quidem ex omnibus qui ſcientiam ¶ Juris civilis) nadli ſunt, ante Tiberium Coruncanium (he was the tirſt of the 
verunt, &c. 


People that arrived at the Dignity of Pontifex Maximus, i. e. the High - Prieſſ) public? profeſſum neminem traditur, cæœteri autem ad 


bunc wel in latenti jus civile retinere cogitabant, ſolumque conſultoribus [wacare] potius, quam diſcere volentibus præſtabant, Lib. 1. 


p. 12, Cc. and his Divine Civil 
Lato, 1. 2. c. 11. F. 60. in the Notes. Mr. Gundling, in his Commentary on the Digeſt. (Tit. de Patiis F. 8.) does not think this 


inci e owns there is great Room to think the Patricians guilty of the Crime laid to their Charge. Mr. 
— 2 cloſes with the Opinion of Mr. Thomaſius ; for which ſee Antig. Rom. Juriſpr. illuſir. Lib. III. Tit. 
_— : 1. However this be, tis certain, on the one Hand, from the moſt ancient Times, the Romans were very fond of Form 
in all their Affairs; and, on the other Hand, it is very difficult to diſcover the firſt Origin, and preciſe Reaſon of any particular 
Rule of their civil Law. What the ancient and modern Lawyers ſay upon this Head, appears often an * of their own, 
founded on this Suppoſition, That no Laws were ever made without ſome wiſe View in the Legiſlator, a Point that will admit 
of ſome Doubt. The Caſe may be the ſame, with another Reaſon more ſpecious advanced on this Subject, which is, that the An- 
cients, in refuſing a legal Action for ſimple Agreements, deſign'd to leſſen the Number of Law-ſuits, and prevent raſh Promiſes 
from hurting any Body. M. De Bynker/hoek has long ago rejected theſe Kind of Reaſons, and, after a 


ll, the moſt we can ſay is 
this, That ſuch was the Cuſtom, though we are ignorant of its Original. See Diſſertation de Pact. Jur. Stricti Contract. in Contin. 
adjectis, Cap. I. 


CHAP. VL 


Of the Conſent required in making Promiſes and Pats. 
The CoxnTENTS of every Paragraph of the ſixth Chapter. 


1. Conſent is required to make Promiſes and Patts. | Ix. A Suſpicion of a Cheat makes Pacts void. 
11. Conſent is fignified openly, or tacitly. 


Xx. XI. XII. XIII. Fear makes Promiſes and Pats 
111. Conſent ſuppoſes the Uſe of Reaſon. void. | 

iv. Great Drunkenneſs hinders it. XIV. How Promiſes, null in themſelves, may be 
v. Of ſuch as are under Age. made valid. 


vi. Of Error in Promiſes. xv. Of the Conſent of the Perſons to whom a Pro- 
vii. Of Error in Promiſes and Contracts. miſe is made. | | 
viii. Of Fraud. 


XVI. Of the Signs and Inſtruments of Conſent. 
I. S om the regular Effect of Pacts and 


free Will and Conſent, when he had full Power to 
Promiſes is to abridge and reſtrain our refuſe it !. 


Liberty, and to lay on us the Burthen of II. This Conſent is uſually declared by expreſs 
neceſſarily doing ſuch or ſuch a Thing, which be- 


Signs, as by Speaking, Writing, Nodding, &c. Yet 
fore we might have perform'd or omitted at our ſometimes, without the Healp of any ſuch Tokens, 
Pleaſure ; there can be no better Argument to hin- it is ſufficient]! gather'd from the Nature and Cir- 
der a Man from complaining of this Burthen, than cumſtance of the Buſineſs **. And it is well 
to alledge, That he took it upon him by his own known that 3 Silence itſelf, in many Caſes, is 

* Labeo ait convenire poſſe vel re, wel per 


Labeo ait a i epiſtolam, vel per nuntium ; inter abſentes guogue | poſſe] : ſed etiam tacite conſenſu con- 
venire intelligitur. Digeſt. I. 2. Tit. 14. de Padis, Leg. 2. Conventions etiam 1 5 A 2 Ibid. Leg. 4. See allo 1. 13. 
Tit. 6. Commod. wel contr. Leg. 13. F. 2. in fin. | 


The wiſe King Solomon has expreſſed this Matter well in theſe Words, which Grotius has quoted, My Sor, if thou haſt pro- 
miſed any Thing to another, and thou haſt bound thy Hands in Favour of him for whom thou art engaged, thou art ſnared with the Words 
* thy Mouth, thou art taken with the Word; of thy Mouth, Prov. vi. 1, 2. Hence it is that the Hebrews call Promiſes a Bond, 
wmb. XXX. 5, See alſo what Grotius ſays, Lib. 2. c. 11. F. 4. numb, 1. 

Is the ſame with © above. 


3 Qui tacet, non utique fatetur, Jed tamen verum + 


„eum non negare. Digeſt. I. co. Tit. 17, 
See umb. xxx, 5, with Mr. Le Clerc's Notes, an 4 + a 


De diver is Reguli 's, Leg. 142; 
Mr. Hertius's Paræmia Jur. German. c. 7, is Regulis Faris g. 14 
33 interpreted 
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interpreted for Conſent. Thus, to be ſilent, is to 
own your Crime, Euripid. Iphigen. in Aulid. v. 1142. 
Vid. D. L. I. Tit. 17. But in all theſe Excepti- 
ons it is ſtrictly required, That the State and Con- 
dition of Affairs be ſuch, as ſhall, on every Side 
conſpire to ground the Preſumption ; and that not 
fo much as one probable Conjecture appears to the 
Contrary. For otherwiſe, it would be very hard 
Meaſure to put a Man under Obligation, upon any 
little Hint or Symptom of Agreement. And thus 
we ſee. wherein the proper Nature of tacit Pact 
conſiſts ; that it happens, when we expreſs not our 
Conſent by the Signs generally made uſe of in hu- 
man Commerce and Tranſactions ; but leave it to 
be ſuppoſed, from the Buſineſs itſelf, and from the 
Circumſtances that attend it * What we moſt 
commonly meet with of this Kind is, That when 
ſome principal and leading Contract has been entred 
upon by expreſs Agreement, ſome other zacit Pact 
is included in it, of flows from it, as we cannot 
but apprehend, upon conſidering the Nature of the 
Affair. In the ſame Manner moſt Covenants leave 
ſome light Exceptions and Conditions to be ander- 
ſtood. But we muſt have a Care of ſtretching theſe 
Indulgences any farther than is well conſiſtent 
with the carrying on of Trade and Buſineſs in the 
World ; leſt they ſhould prove of ill Conſequence 
to the Validity of Contracts, by rendering them too 
"—_— and uncertain. 

Of Tacit Patts, it may not be amiſs to offer theſe 
few Inſtances : A Stranger comes into a Sate, where 
Foreigners are treated with great Civility, and he 
comes in a friendly Manner here; though he does 
not expreſly fweay Fealty to the Government, yet 
he is ſuppoſed, by the very Act of his coming, tacit- 
ly to have engaged, That, according to his Rank 
and Condition, he will conform to every Law of 
the Place, ſo ſoon as he ſhall underſtand, that ſuch 
a Law was deſigned to reach all Manner of Perſons, 
who ſhould abide in thoſe Territories. And, on the 
other Side, the Government tacitly engages to grant 
him Security and Protection, and the Benefits of 
publick Juſtice. 

A Man is abroad at a Diſtance from his Family, 
and his Coneerns ; in the mean Time, a Neighbour, 
without particular Orders, tranſacts ſome Buſineſs 
for him: Here again we muſt ſuppoſe a tacit Pact, 
by Virtue of which, the one having lent his free 
Aſſiſtance and Service, the other is bound to requite 
che Pains, and to refund the Charge. In as much 


2 Add. Grot. I. 3. c. 24. See what we ſhall fay hereafter in Book 4. c. 4. f. 15. 
If I reftore to my Debtor his Bond or Caution, it ſhoul 


tacit Agreement between us, that I demand not the Loan. Yet here, according to the Simplicity of natural Law, there appem 
to 


of a tacit Pact in |. 2. tit. 14. D. de Pais, leg. 2. 


Of the Conſent required in 


Bo or Ill. 


as it may be fairly preſumed *, That had the a; 
Party known how Affairs ſtood, he would nal 
have conſented to the whole Management, 

A Gueſt fits down to a Table at a Pi; ' 
Houſe; and though he has not exchanged a W. a 
with the Hoſt about the Price of his Dinner. © 
by the bare Act of ſitting down to eat, he i; { 
poſed to conſent to the Payment of the Scot: 5 
all know, that this is not a Place where Men * 
treated for nothing. et. 

In like Manner, the Obligation between a (1, 
dian and his Yard * has its Riſe from a tac; Con. 


tract *. 


from principal Contracts, and which we may ci] 
acceſſary, theſe Examples will ſhew the Nature a 


the Manner of them. A Man, that bargains with 1 


another to have free [ngreſs to a Place +, is ſup 
ſed, at the ſame Time, to obtain I. iberty of Ner- 
from it, though this be not expreſly mentioned; b. 
cauſe, otherwiſe, the former Agreement would den 
no Purpoſe. A Prince, or Magiſtrate, who, by Coye. 
nant, gives Leave to Strangers to frequent his My. 
kets, is ſuppoſed to conſent, likewiſe, That they ſhal 
carry home the Goods they purchaſe there. As, 0. 
the contrary, it would be moſt ridiculous Madnes 
for me, ſuppoſing I have ſold a Field to an 
to deny him the Liberty of poſſeſſing it here, a 
to deſire he would tranſlate it to another Place, l 
the ſame Manner, he who lets out a Chamber ty 
hire, is ſuppoſed to conſent withal, that the Log 
ſhall make Uſe of ſuch other Parts of the Houſe x 
he cannot be without; as, of the Doors, Entris 
and the like; at leaſt ſo far as to have free Accel 
to his Apartment, and free Paſſage from it. 
Inſtances of tacit Exceptions and Conditions ar 
ſo frequent, that *tis not neceſſary to ſet down ay 
in particular. But we muſt obſerve this of them in 
general, That they were ever to be interpreted with 
the greateſt Strictneſs and Severity of Judgment; 
and that they will hold good no farther than it ap- 
pears from very ſure Grounds and Preſumptiom, 
that they were conſented to by the Parties whom 
they concern, Add. D. xx11. tit. 3. de Probatin. 
& Preſumptionib. Leg. xxiv. For otherwik, it 
would be eaſy to thruſt a troubleſome Obligation 
upon a Man againſt his Will : And were too great 
a Licence given to theſe ſecret and implied Re- 
ſerves, there is ſcarce any Covenant which migit 
not be either annull'd or evaded 5 ®. 


b The Roman Lawyers give this Inſtance 


ſeem there 51 


————_— 


— 


A tacit Conſent properly ariſes from certain Things, which ap 
not imply directly an Approbation of the Thing that is doing. I 


pou done, or omitted on Purpoſe ; but yet, of themſelves, 
e Circumitances then may be reaſonably ſuppoſed to explain ti 


Will of him, who knowing them, alſo knows the Conſequences which thoſe concern'd may draw from them. But there is anothet 
dort of Conſent, which the Roman Lawyers, or their Interpreters, call'd ſometimes tacit, or PIG tho" it be purely umagiar, 


as they own'd themſelves. This is when a Perſon doth not think, nor, indeed, can think, o 


the Engagement he enters into, be- 


eauſe he is ignorant on what it is founded; yet he is ſtill ſuppoſed to acquieſe in it, becauſe we preſume, that if he knew 


Thing, either he would, or ſhould, conſent to it, according to the Maxims of natural Equity; or, becauſe the Laws, 


on Acccum 


of the publick Good, take it ae gr that every Man 1s bound to fulfil his Engagements, and aſſume an Authority to con- 


itrain him to keep his Word. 


e might, indeed, ſometimes, without ſuch a Deduction, found the Obligation, in this Caſe, 0 


more natural and ſimple 8 But, provided theſe Reaſons be N we ought to excuſe the Roman Lawyers for having Re- 


courſe to Fiction, on this, an 


other Subjects; either becauſe they 
Caſes they examined; or, becauſe they were reduced to the Neceſſity 


d not always ſee the moſt natural Foundation to decide ue 
of taking a Circuit to elude the Force of certain eſtabl! 


Rules, from which they durſt not openly depart. Our Author diſtinguifhes neither the Terms nor Notions, as appears frem 
Examples he alledges of them, that do another's Bafineſs without his Knowledge, and of thoſe who take upon them a os - 


ſhip. Titius's Obſerv. on Pufendorf, 205, 206, and in Compend 


alſo, find ſome very good Remarks upon this Diſtinction of a zacit and preſumptive Conſent, in Mr. Thomaſius's _=_ Jig 
otions, tho' they ſeem different, may eaſily be made to agree with our Author 5, * 
have recited and repreſented in my Manner. See, alſo, Mr. Thomagus's Diſcourſe, intitled, Philo/ophia Juris de Obligation ll 


Diwvin. I. 2. c. 7. F. 19, Cc. whoſe 


Lauterbach. Obſerv. 56. See 1, 4. c. 13. F. 5. Note 11. 


ku K 


Aionibus which is the Third among his Piſputations at Leipſick, e. 2. f. 132, Cc. As, alſo, Mr. Noodt de Pad. Tranſaft. Cap 


Mr. Gundling in Digeſt. Lib. II. Tit. XIV. F. 46, & egg. 


2 See the foregoing Note, and what is ſaid farther, I. 4. c. 13. following. 


3 See l. 4. c. 4. F. 15. and l. 5. c. 4. K. 1 


4 See Grotius, De Jure Balli & Paris, 1. 3. 0. 2 1. F. 16. and Mr, Hertius's Diſcourſe, De Literis Commeatis pro Pace, 5. '3 's 


s J the ſame with b above. 


III. To 


As for thoſe facit Pacts, which we obſerv'd to fo "= 


bd Ay Ss as RY I kk a>. tons ods id Gs 2 


Md £5 © 7 — — 2 


— 
* 


—_ VWF VS _ I, VP WW ww R392 


- © # 7 — «. ß 


 . _— 


CAP. VI. 


making Promiſes and Pats. . 
III. To make a Man capable of giving a ſeri- ſon in this Condition may fecover his Health, we 


* . _ . * . hi 
fir ti | Things, neceſ- uſually ſuppoſe him ſtill to have inherent in him 
= = Ode of 3 fo tor as to all his former Obligations, Powers, and Rights, the 
ſary 


underſtand the Buſineſs in Hand, to know whether Charge of 1 which is, for a Lime, com- 
it be convenient for him, and whether he have mitted to others. 


Strength and Ability to 


ut if the Madneſs x: Judgetl 
rform it ; and, when he incurable, the Perſon is, in all legal and mora 

ints, to ion, | dead*. Vid. Dig. 
| der'd theſe Points, to be able to ex- Conſideration, to be accounteqd 4. ig 
E by ſufficient Indications. 1. I. 7. 6. De his qui ſui vel al. jur. ſunt Leg. viii. 
— it follows, that the Promiſes of Infants*, of 27. 18. De Offic. Prafid. Leg. xiv. & l. ii. Hit. 3. 
Madmen, and of Idiots 3, are utterly invalid. But, De Procurat. & Defenſor. Leg. ii. & l. ix. tit. 2. 


a8 to the Caſe of Madneſs, it is particularly to be Ad leg. Aquilian. leg. v. . 2. 


. f not render a Man's Acti- IV. Farther 7, ſince the Uſe of Reaſon is ex- 
8 3 = * Eſteem, any longer ceedingly hinder'd, and ſomettimes entirely op- 
8 than during the actual Continuance of it. But ſo preſs'd by Drunkenneſs, it is an uſual Queſtion, 
long as he enjoys lucid Intervals * of Senſe, there's Whether a Perſon under that Diforder can bind 
1 nothing hinders why he ſhould not be able, elfellu- himſelf by any Covenant or Promiſe ? Which, we 


a ige himſelf for ſuch Time as the Diſtem- think, ought to be decided in the negative, in 
3 the Uſe of his Reaſon. Yet the Fit Caſe the Intemperance were ſo great, as entirely 


bp returning ſuſpends his Power of contracting, or of to drown and overwhelm the Underſtanding. For 


performing any Buſineſs, till he again recovers the it can by no Means be eſteemed a real and delibe- 


WE Government of himſelf and of his Actions. There- rate Conſent, if a Man ſhould, with never ſo 
bre the common Maxim in the Civil Law, That much Eagerneſs of Inclination run into an En- 
_ Mz, coming upon a Man, deſtroys not any Buſineſs gagement, and expreſs his Agreement by Signs, 
= ich he had before duly perform'd, is to be under- which would, at other Times, be valid, whilſt his 
| Rood of ſuch Actions, or Concerns, as can be com- Mind lies, as it were, under a ſtupitying Charm, 


leated and diſpatched at once. Of this Kind is a and he is bewitcht out of his Reaſon. It would, 


£7 3 Vill, or Teſtament *,which, being once rightly made, indeed, be highly impudent for a Perſon to chal- 


ſtands good, unleſs it be revoked by a ſufficient lenge the Obſervance of ſuch a Promiſe, eſpecially 
Declaration to the contrary ; ſuch as a diſtracted if it could not be perform'd without conſiderable 
Perſon cannot give. But in Caſe a Man lies under Burthen or Trouble. And if it farther appear, that 


ſuch an Obligation, as is to be fulfill'd by diſtant he purpoſely took Advantage of the other Man's 


Acts, all requiring the Uſe of Reaſon, it is plain, Weakneſs, and cunningly drew him into an En- 
that if he fall into Diſtraction, the Duty is there- gown under that Diſtemper of his Brain, he 
by ſuſpended. Thus, if a Perſon bargain with me ſtands liable to be puniſh'd as an arrant Cheat. But 
to work at my Affairs for a certain Time; if he when a Man, after the drunken Fit is over, ſhall, 
happen to be ſeized with a Phrenſy, the Obligation upon being put in Mind of his Promiſe, acknow- 
expires, in as much as he is now incapable of ma- ledge and confirm it, it ſhall then be obligatory ; 
king it good: Altho', indeed, in Hopes that a Per- yet not by Virtue of what paſs'd when he was 


to be no Occaſion of introducing a zacit Pag, ſince it is much plainer to fay, That, by the returning back the Caution, the Debt is 


3 ſuppoſed to be forgiven, and, conſequently, no Room left for an Adion upon it. But that the Cui Law choſe this round about 


Way of Proceeding, was the Effect of Caution, leſt an Obligation, really contracted, ſhould ſeem to be cancel'd by bare Conſent. 
Sec below, Book V. Chap. I. F. 6. and Chap. XI. 4. 7. Another Example they produce, and ſay, Suppoſe that in a Leaſe of 
a Farm there be this Clauſe, That in Caſe the Farmer does not till the Groand as he ought, the Proprietor may lett it to another ; 
always provided the Farmer ſhall be bound to indemnify the Landlord, in Proportion as the Farm is lett again at a lower Price; 
But, on the contrary, if it happens to be lett at an higher Price, *tis for the Advantage of the Proprietor ; becauſe there ſeems 


W to have been a tacit Agreement between them, that the Surplus of the new Farm ſhould not come to the Farmer who has left 


it. Dizef. I. 19. tit. 2. Locati, conducti, leg. 51. in the Beginning, Ea Lege fundum locawi, ut fi non ex Lege coleretur, recolare eum 
mihi liceret, & quo minoris locaſſem, hoc mihi preftaretur (nec convenit, ut ft pluris locaſſem, hoc tibi preflaretur) widetur autem in 
bac ſpecie id filentio convenifſe, nequid fræiſtarctur, fi ampliore pecunia fundus Met locatus, (i. e.) ut het ex conventione pro locatore tan- 
tummodo interponeretur. But yet, in the Caſe propoſed, without ſuppoſing oy” fuck tacit Agreement, it is more natural to affirm, 
that the Conditions, on which this Kind of Contract was founded, cannot extended ſo far, as to benefit the Farmer, who is, 
indeed, worthy of no Manner of Favour, in as much as he hath neglected to cultivate his Land according to his Bargain. Here. 
our Author is quite in the Right, See upon this Law Anthony Favre. Ration. Tom. V. p. 613. Our Author gives Nee other 
Examples of facit Conventions. Vid. D. 1. 17. tit. 1. Mandati, wel contra, leg. 6. 1. 2. 1. 19. tit. 2. Locati, condudi, leg. 13. 
in fine, & 14. Cod. I. 2. tit. 3. De Padtis, leg. 2. Let me add, that there is a remarkable Inſtance on this Subject, in ©Pninc- 
tilian (Declan. 336.) where that Author reaſons very juſtly upon the Point in Queſtion, g 


——— ů 


* 


— 
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Every true Conſent ſuppoſes, 1. A Phyſical Power of conſenting. 2. A Moral Power. 3. A ſerious and free Uſe of theſe 
wo. Our Author treats of the firſt here, and the others afterwards. Titins Obſerv, 208, where that Author treats, very well, 
ot requißte Liberty: But for what regards the ſerious Deſigu of Engaging, he makes it conſiſt in the external Tokens of Conſent, 


ccc 4. VI. following. 


5 fans, & qui infantiæ proximus eſt, non multum a furioſo diſtant. Inſtitut, Lib. 3. Tit. 20. De Inutil, Stipul. 8.9. 

? Furigfus nullum negotium gerere poteſt, quia non intelligit quod agit. Inſtitut. I. 3. tit. 20. De Inmtil. Su, $. 8. Faria, 
ala wluntas off, Digeſt. Lib. 50. Tit. 17. De Diver. Reg. Juris Leg. 40. x : 

+ The true Queſtion is to know, Whether, in theſe Intervals, which we regard as lucid, the Madman recovers the Uſe of his 


W Reaſon ſufficiently to judge as he would do if he were entirely free from his Diſtemper. See, upon this Head, a Diſſertation of 


me 7 pomaſits, — in 1 A 19, and intitled, De Preſumptione Furoris & Dementiæ. 

„ am neque teſtamentum rede fudlum, neque ullum aliud negotium recte geſtum, poſtea furor interveniens perimit. Inſtit. Lib. 2. 
lt, 12. 5. 1. See, alſo, Cod. Lit. 6. tit. 22. Qui teſtamenta ya * 2 £ 5 98805 
. We call properly a Civil Death, the State of them who are condemned to Death, perpetual Baniſhment, or any other Pu- 
nent, which implies an Excluſion from Society, and a Civil Life; upon which Account, they are as if they were not. Amon 


ite ancient Romans, ſuch as loſt their Freedom, or Right of Incorporation, either both together, or the laſt only, were an 


in tne ſame State, which was called Copitis Maxima, & Media Diminutio, as the Digeſts ſpeak. Intereunt autem homines guidem 


N capitts arminutione. Dig. Lib. 17. tit. 2. Pro Socio, Leg. 63. $. 10. See alſo, »/tir. Lib. 1. tit. 16. De capit. 
7 I have tranſpoſed this Paragraph, and put the Author's fifth Section inſtead of it, making this my fifth, be 

au raph, : cauſe the Author, 

nes he had ipoken of the Promiſes of ſuch as have loſt their Reaſon, ought, according to be own Method, to have 33 

A of Infants, and not have interrupted the Thread of his Diſcourſe, by treating of the Promiſes of Drunkards, which might 

der make a Chapter by itſelf, becauſe Drunkenneſs is a trancient Accident; whereas Infancy, and Folly, are States of long Con- 


; wuance, By this Tranlpoſition, not at all inconvenient, I preſerve the natural Order of Things, which will be my Excuſe. 
| Nn 3 drunk, 
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drunk, but of what he ſince did when he was ſo- 
ber *. Yet the Merriment of a chearful Cup, which 
rather revives the Spirits, than ſtupifies the Rea- 
ſon, is no Hindrance to the Contracting of juſt 
Obligations ; 8 if they be afterwards re- 
new d at more ſober Seaſons. To this Purpoſe, the 
Account which Tacitus, De Mor. Germ. c. 22. gives 
us of the old Germans, is very remarkable. *Tis at 
their Entertainments, ſays he, that they commonly make 
up Differences, contract Alliances, chooſe Princes, and, 
in fine, diſpatch moſt Affairs of Peace and War. They 
think no Time ſo proper as this, becauſe the generous 
Fleat of the Liquor, as it opens their Hearts, and 
takes off all Diſguiſe from their Thoughts, ſo it inſpires 
them with brave Reſolutions and hardy Attempts. They 
are Strangers to Craft and Diſimulation, and the Li- 
berty of the Table gets out all they know, and all they 
deſign. But the Settling and Finiſhing of Buſineſs is 
left to the next Day, when their Minds are cloſed, and 
their Judgments grown cool. Thus they make the right 
Uſe of each Time; they conſult whilſt they cannot diſ- 
ſemble, and they reſolve when they cannot miſtake. The 
like is reported of the Perſians by Herodot. in Clio, 
I. i. c. 133. Athenzus, l. iv. c. 10. Curtius, l. vii. c. 4. 
Add. Plutarch Sympoſ. Queſt. l. vii. c. 9, & 10 *. 

It is true, indeed, that Faults committed in Drun- 
kenneſs are not, on that Account, excuſable 3. Le- 
giſlators have then thought fit to puniſh even Igno- 
rance, when the Perſon is the Cauſe of his own Ig- 
norance; and, therefore, a double Penalty is uſual- 
ly enacted againſt drunken Offenders. For here the 
Exceſs, and, conſequently, the Ignorance, was of the 
Man's own procuring, it being in his Power to 
avoid them. Ariſtot. Ethic. l. i. c. 5. 1. 10. It 
was one of Solon's Laws, That a Governor, taken 
in Drunkenneſs, ſhould be put to Death; and Pita- 
cus decreed, That a Fault committed under this Diſ- 
order, ſhould have a twofold Puniſhment. Laert. I. i. 
in Pittac. Becauſe, though a Perſon, whilſt the Fit 
is on him, knows not, perhaps, what he does; yet, 
in as much as he voluntarily applied himſelf to 
the Uſe of ſuch Things as he knew would caſt a 
Cloud on his Underſtanding, he is ſuppoſed to have 
yielded Conſent to all the Effects of that Diſorder. 
Yet it will not follow from this Conſideration, that 
the Promiſes of drunken Men are obligatory ;, be- 
cauſe there is great Difference between committing 
a Crime, and contracting an Obligation. For ſince 
there lies an abſolute Prohibition againſt all Sin, 
therefore Men are to avoid all Occaſions that may 
probably draw them into a Violation of their Du- 
ty. And how many Enormities Drunkenneſs be- 
trays a Man to, is obvious to the meaneſt Appre- 
henſion. An Action then, in itſelf ſinful, can by no 
Means loſe that Character by proceeding from an- 
other Sin which led and diſpoſed a Man to it. But, 
on the other hand, fince it is left to our free Plea- 


Of the Conſent required in 


cline Sleeping out of a Fear that others 


B OOKk INn 


ſure, whether we will contract new Obi; 


- | ations, Gr 
no, we are not (as in the other Caſc 


) bound 90 


avoid all Occaſions which may render our Cont 
ucht 


imperfect and invalid: As we are not bound t. 00 
NOud 3 

terpret our + Nodding or Winking for Ar 1 
Agreement to ſomewhat which they propoſes, x. 
this Purpoſe, Sueton tells us a jeſting Piece gf K. 
very in Caligula. He made an Auction of my 2 
perfluous Gladiators; and, as the Cryer vas ... 
forming the Sale, Aponius Saturnius, à Gent . 
of the Preterian Dignity, happening to .cn 
one of the Benches, the Emperor comm; 


1 
Per. Ms > 
a 
+ 
_ 
A Ts 
12 * 


1 1 
fit oY 
vv, 


the Cryer to take Notice of the worth Chapmma 3 © 


that nodded * to the Price propoſed. And t. 


Buſineſs was ſo managed, that the poor Gy, inF 


man had laid out ninety thouſand Seſterces bar 6 
he knew a Word of his Bargain. J, (u. 


Chap. 38. Therefore, if Drunkennas had ;, 
other ill Effect, but that it made a Man feen +; 


Poſitively Burt, or injured, is more odious in the 
Eyes of common Juſtice, than barely nt 4 actin 
ſome Benefit, there is much more Reaſon v 
Drunkenneſs ſhould invalidate a Promiſe, than wiy 
it ſhould cancel a Tranſgreſſion. As for a Mus 
being bound to pay for that uſeleſs Load of Wir 
which he pours down, after his Stomach 1s 4. 
ready overcharg*d, and which he would refuſe, war 
he in his Senſes ; this Obligation ariſes ſrom the 
Contract made at the firſt ſitting down, by wii 
he engaged himſelf to give the Price of whatere 
he ſhould drink, though he drank it to no Purpolt 
If, during his Fit of fottiſh Extravagance, he is 
guilty of any miſchievous Frolicks, as throwing 
away the Liquor, deſtroying the Veſſels, or the 
Windows, and the like, he ſtands bound to mak 
Satisfaction by the general Law of Reparatim 
Damages. 


as. eel 


— 


n 


1 »Tis a general Rule, that ſuch Agreements, as are null upon Account of ſome Incapacity of the Perſons making them, 
become valid, if that Incapacity ceaſes, and the Perſon approves or ratifies the ſaid Agreement. So if a Minor, being come r 
Age, ratifies or executes a Contract which he made in his Minority, it becomes as irrevocable as if it were made aſter he c 
of Age. See Digeſt. I. 26. tit. 8. De Authoritate & Conſenſu Tutorum & Curatorum, leg. 75 5. 2. & Cod. 1. 2. tit. 46. Kr 

h 


factus ratio habuerit. See, alſo, what our Author ſpeaks 5. 14. in this Chapter, and what 
c. 1. $.7. Let me add, that Ratification, in the Caſes in Queſtion, is neceſſary, by the natural Law, every Time that ( 
_ ſo far as to give our Conſent to a Thing which we 
ith reſpe& to voluntary Engagements, there mult not 


being ſo drunk as to loſe our Reaſon) we are warm'd with 
never, or with great Difficulty, approve if we were ſober. 


ave ſaid in my Treati/e of Sport," 
Wl * 


fliphteſt Check upon our natural Liberty. So that no Man, eſpecially in Affairs of Conſequence, can honeſtly take Ada 
ot the Eaſineſs of Temper, which drinking produces in ſome People. g 
See Mr. Themaſius's Diſcourſe, De Hominibus propriis, & Liberis Germanorum, F. 12. Max. Tyrius, 1. 12. and Dr. Par 


Greek Antiquities, I. 4. c. 20. as alſo Briſſon. de Reg. Per/. I. 2. 


3 Some Nations inflicted a double Puniſhment upon ſuch as had committed any Crime in their Drink. See a Paſſa 


e of Hilal 


quoted above, Lib. I. Cap. V. F. 10. And by one of Solon's Laws it was enacted, If a Ruler, or Magiſtrate, were ound drums, 


he ſhould be put to Death. The Words are, Toa Ager, d HD AnÞ9n, Java tivas Thy SEI Diog. Laert. in So 


See Menage upon this Paſſage. 


lane, b 


7. | 
+ In all the Editions of the Original it is »iFando ; but beſides, that Winking is no Sign at all of Conſent, the Paſſage of 6 


tonius, which our Author quotes, ſhews, that either he or the Pringers let it down for autando. 
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CAP. VI. 


v. How * long Children continue under ſuch a 
Weakneſs of Reaſon, as renders them incapable 
of contracting Obligations, we cannot univerſally 


determine; in as much as ſome arrive at a Maturi- 

of Judgment ſooner than others. Therefore, in 
Natlng this Point, regard is to be had to the daily 
Actions and Proceedings of the Perſons, from 
whence the beſt Conjectures are to be made about 
their Underſtanding 3 or commonly we have Re- 
courſe to the poſitive Laws of the Country; all 
States, almoſt, having fix*d this Period by their par- 
ticular Conſtitutions, and ſooner or later *, accord- 
ing as they found their People to be naturally more 
brisk and apprehenſive, or more ſluggiſh and hea- 
vy. Amongſt the Jes, a young Man might ob- 
lige himſelf by Promiſe after thirteen Years of 
Age, and a young Woman after Twelve. But 
becauſe Perſons of tender Age, though they may 
ſometimes tolerably anderftand Buſineſs, yet, for 
the moſt part, act with too much Vchemence and 
Raſhneſs, are too free and eaſy in their Promiles, 
eager and over-confident in their Hopes, proud 
of being thought generous and liberal, ambitious 
and haſty in contracting Friendſhips, and not fur- 
niſh'd with prudent Caution and Diffidence, it 
has been wiſely order'd in moſt Commonwealths, 
That in contracting all Obligations , they ſhall 
be ſway'd by the Authority of graver Heads; till 
ſuch Time as their Raſhneſs and Heat of Youth 
ſhall appear in a good Meaſure to be abated. Hence, 
in ſome Places, whatſoever they do in their own 
Names, during their Minority, is declared null 
and void ; in others, if they have been cozen'd or 


a Demens eft, qui fidem præſtat errori. Sen. de Benef. I. 4. e. 


making Promiſes and Pacis 
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over-reach'd; they are allow'd to recover full Sa- 
tisfaction . Vid. l. xi. ſ. 3, Sc. I. xxiv. ſ. 1. 
J. xliv. D. de Minoribus. The Law of Nature it- 
ſelf plainly directs, that theſe Proviſions ſhould be 
made by poſitive Conſtitutions. Eſpecially ſince 
he would juſtly forfeit the Character of his Ho- 
neſty, who ſhould make his Advantage upon this 
eaſy Age, and enrich himſelf at the Coſt of thole, 
who, for Want of Judgment and Experience, ei- 
ther could not foreſee, or do not rightly appre- 
hend the Loſs * . The ſame Law of Nature en- 
joins, that when any Statutes or Cuſtoms of this 
Kind have been eſtabliſh'd in a Commonwealth, 
they ſhall be ſtritly obſerved ; not only by the 
Subjects amongſt themſelves, but in all their Tranſ- 
actions with Foreigners. Not ſo much as (as 
Grotins ſays in B. ii. c. 11. F. 5.) becauſe he, who 
enters into Contract in any Place, is, during that 
Affair, bound by the Laws of the Country as a 
Kind of temporary Subject, as becauſe no State 
will admit of an © Aion in its Courts of Juſtice, 
upon a Buſineſs not conformable to its Conſtitu- 
tions, unleſs it has particularly declared, that in 
judging the Cauſes of Strangers the bare Law of 
Nature ſhall be followed. The ſame is to be ſaid 
of Contracts made by Letter, between the Subjects 
of different States, when, upon Default, either of 
them ſues the other in the Courts of his own Coun- 
try. For though here the injured Party may not 
have made himſelf, ſo much as for a Time, a Sub- 
je& of the other Commonwealth; yet, if he de- 
fires Redreſs by its Aſſiſtance, he muſt ſubmit his 
Caſe to the ſtanding Laws 7 : Or, ſuppoſing two 


36. 


This Paragraph ſhould, according to the Author's Method, have been the fourth in the Original. See Note 7. on the former 


Paragraph. 


2 This Age is not the ſame for all Contracts, for there are ſome Things that they can do at ſourtetn Years of Age, and others 


not till rwenty-five. 


3 The Attick Law, in this ReſpeR, put Women in the Caſe with Minors 3 not allowing them to I | 
a Buſhel of Barley, d 7% 715 opens do9;, on Account of the Weakneſs of their por Irony Din A- uo — 
Orat. q. We may add, with regard to Women, the perpetual Guardianſhip under which they were placed by the ancient Romans 
in certain Circumſtances, upon which Mr. Ozto, Profeſſor at Utrecht, has lately publiſh'd an entire Diſſertation, which is the fourth 
in his Collection. (Diſert. Juris publici & privati.) The Reader will find this Matter illuſtrated in the deceaſed M. de Tourci/'s 


Eſfais de Furiſpr. Tom. I. Quæſt. 20. 


4 The Law grants this Privilege to him, who hath been injured by an Act, as a Party to it, to look back to the Age he was of 


before that AR, if there be a juſt Cauſe. See Digeſt. I. 4. tit. 1. 


and what Mr. Titius ſays upon that Title, in his Ob/ervat. in 


Compend. Juris Lauterbach, where he carefully diſtinguiſhes the Maxims which may be drawn from natural Law, from the Subtil- 


ties which the Roman Lawyers have perplexed the Matters with. 


See, alſo, Domat's Civil Laws, Part 1. I. 4. tit. 6. which will 


give ſome Information to thoſe, who do not underſtand the Language of the Roman Lawy 
5 We ought to obſerve, (as Mr. Placette ſpeaks in his Treatiſe of Conſcience « a if | 
, „ p. 60.) That if, for Ex I 
2 Underſtanding at the Age aſſigned by Law, that there is not Senſe enough 0 oblige Fad — 3 I 
— : , mr 8 =o engage them to do _ wk pleaſe upon that Pretence. Doubtleſs, ſuch an Action would be unjuſt ; 
; aſe, we ought to ſay, as in many others, We ought to attend more to the Int f ; x 
_— 5 But _ is _—_— im _ Queſtion to be examined, and that's cha, Whether if . . angie — 
e arrives at the Age fixed by the Law, he is bound in Conſcience to do what he h miſ 
has borrowed any Thing before chat Age, is he bound to pay it when he comes to it? Mr. 3 — hows —— ple 1 
5 5 Queſtion very well in theſe Words, The Caſuiſts of the Church of Rome, even the ſtricteſt of them, anſwer b an th 
Sf —_ — Levee gc _ —__ gue v_ „ what he borrowed, and, in general, if the Agreement he * made be 2 
ageous to him, he is obliged to ſtand to it; but he is not obliged, if he hath in, 26.56 
— — he has ſpent what he borrowed upon his Debaucheries, and * — — But Ic. LF . 4 
oy uy ; 8 0 1 5 yn _ og” _— get by an ill Action, and free himſelf from his Engagement — F — 
e Regard to other Things, and, in the firſt Place, conſider whether h ith wh ; 
De e che Broan 6h , e, with whom we have contracted, loſeth a 
ng ſe by g the Bargain. For if he loſeth nothing, but all the D t hi — 
2 — Ma gang I believe we are not obliged to make Good . Promiſe we was, AM 2 * 5111 1 — 
a 1 = © 4 _ Was likely to be made of what he lent? If he did foreſee it, and did lend with an evil Intenti h K 
at he lent, and impute the Loſs to himſelf; but if he had no ill Deſign, and lent freely, ' tis my Opinion ko nate * 


paid; and, I am perſuaded, to do the contrar d i 
Pa N y, and take the Advantage of the L 
icience, but an honeſt Man in the Eſteem of the World, ought to be * of. TY 


end what this Author ſays, I. 4. c. 2. F. 11. following. 


a tender Con- 
2. c. 4. F. 12. 


6 Our Author here attem ; f . 
| attempts to retute Grotius, But Grotius ſuppoſes, that a Stranger h . 8 
L : 3 5 _ _ 5 is „ e 6 laring ates agreeably > Er — . Sar od Opnntr 
, ſon. at which our Author looks on here as th | | : n 
ſuppoſing, that the Stranger, having treated with the Minor out of his own Seer Are IL. "hol 4 
5 , 0 


his Bargain, So that, in this Caſe, the Queſtion is to know, Wh 


ether the Term of Minority ſhall be adjudged by the Laws of 


that State, of which the Minor is a Native, or the L 
t State, of \ 1s a Native, aws of that State where the Contract i us, in his Di 
tation De Colliſione Legum, (which is in Tom. 1. of his Tracts, and where he 4—— ye 1 thoſe — 3 «IV 


Par. XI.) that he ſhould always h 
| ys have Regard to the Laws of the Place wh he Mi 5 
*. _— —_ independently of Cuſtoms eſtabliſhed among different N — I 2 fo 
ing . 3 ' hag. r 2 to — 6. og its own Subjects. Another Point is to know. 
„and, conſequently, ; : : l 
Occaſions, we cannot always honeſtly take a of hs Ah: — 2 8 


But if we reaſon according to 
r what Reaſon any one State is 
upon what Foot- 
for here, as on many other 


ng e Wa A. der 
rotius is of CR, I. 2. c. 11. F. 5. numb. z. that in this Caſe we ought to judge only according to the Rules of natural 


Right ; and Mr. 


r. Hertius agrees to his Opinion, See the fore- mentioned Di 

2 roger 2 $. he, * — [ believe our Author is bs . e 4 e Volume, 
gb atural Law againſt the Subjects of a State, than to follow in thi : 

tore, here content ourſelves to make Cſe of the Diſtinction I have laid — 1 oe —_— of another Country, We muſt, there- 


e no more obliged ſtrictly to apply the 


ding Note. 
Subjects 
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Subjects of the ſame Nation ſhall enter into a Pact, 
or Promiſe, in ſome Place which acknowledges no 
Sovereign, as on the wide Ocean, or in ſome de- 
fert iſland, = muſt, nevertheleſs, have Recourſe 
to the Laws of their Country, if they would ob- 
tain a full and perfect Right to what they bar- 
gain'd for; or an Aon to hold good in Court up- 
on Failure on either Side. How the Caſe ſtands, 
with reference to the Acts of thoſe Perſons, who 
are placed above the Power of civil Laws, it wil 
be our Buſineſs elſewhere to enquire . | 
VI. Another Thing, which invalidates Conſent *, 
and, by Conſequence, the Promiſes or Pacts that are 
built upon it, is Error or Miſtake * ; through 
which it comes to paſs, that the Underſtanding is 
cheated in its Object, and the Will in its Choice and 
Approbation. We ought here carefully to diſtin- 
guiſh, whether the Caſe relate to Promiſe, or to a 
Pact. As for Promifes, we may lay down this for 
a certain Rule, that if a Promiſe be grounded upon 
Beliet and Preſumption of ſome Fatt + which real- 
ly never was, or when, in making an Engagement 
of this Kind, I ſuppoſed ſuch an Action, or ſuch a 
Quality, without regard to which I ſhould never 
have given my Conſent ; in this Caſe, my Promiſe 
is naturally null and void, provided it appear cvi- 
dent, from the Nature and Circumſtances of the 
Buſineſs, that I agreed to the Propoſal, purely on 
Account of that Fact, or of that Quality, which 
I took for granted: Becauſe, here I did not pro- 
miſe abſolutely, but upon Preſumption of a neceſ- 
fary Condition; which Condition failing, what- 
ever was built upon it, muſt, conſequently, come 


* 15. D. de Juriſdict. 


Book II 


to nothing *. Thus, for Inſtance, ſuppoſe ] ha 
been inform'd, that you have done me a King 1 
in promoting and well- ordering my Affairs 
upon this Score, I have promiſed you a Graf 
tion; you will not ſay Lam bound to ſtang t,,, 
Word *, when I find the Intelligence was abſgjy,! 
falſe. By the ſame Rule we may decide the ( 
propoſed by Cicero, in Lib. i. De Oratore, c. 39 _ 
* falſe Report was brought home of the © ben 
<* of a certain Soldier abroad in the Wars, yi 
„Father, believing the Story, alter*d his 7 6 
% Favour of another Heir, and aſterwards in 
The Soldier at laſt returning ſafe, ſues the Por 


* ſeffor of his Inheritance.“ It was here urged f, - = 
the Plaintiff, that the civil Lato declares ſuch W _ 
S neither . 


of a Father to be xull”, in which the Son 


made Heir, nor yet particularly, and by Nr. 
dilinherited ; neither of which was done in the _— 


now under Conſideration. But to this th- Den. 5 


dant might have return'd, that the Law, Cited on 
the other Side, plainly ſuppoſed, that the Father kny 
his Son to be living, which here he knew nor, bi 
imagin'd the quite contrary. Therefore it mipht, 
perhaps, have been a more clear and eaſy War g 
aſſerting the Soldier's Title, to proceed only ug 
the Law of Nature, and to alledge, that the F. 
ther's Will was grounded upon Suppoſition of li 
Son's Death, which proving falſe, the Will beczq: 
void and ineffectual, ſince it appears, that his Re. 
lief of that Report was the ſole Reaſon of his alta. 
ing his Meaſures. And hence too it is eaſy to a. 
ſwer that over-nice Queſtion of Sir Thomas Brom 
in his Religioa Medici; Whether it was lawful fo 


— — — 
x See l. 8. c. 10. 


»„— n 
— 


2 The Third of the general Conditions of a full and free Conſent, as I have noted above, F. 3. are not to be met with, 1. f 
Promiſes made in Jeſt, and by way of Compliment. 2. In Promiſes of thoſe who deceive themſelves. 3, In Promiſes of tho: 
who are deceived by another. 4. Nor in ſuch as are made through Fear. See the remaining Part of this Note, $. 5. cap. f. 


3 This the Law ſays, Non widentur, qui errant, conſentire, Digeſt I. 50. tit. 17. leg. 116. F. 2. See, alſo, Leg. 76. & I. 2. tit, 
De Juriſdicbione, leg. 15. So Seneca, Demens eft, qui fidem pra fiat errori. De Benef. I. 4. c. 36. He mult be a Fool, who will per 
form what he has promiſed through Error. But here we muſt mean an 2 Error, as this Term is expounded, |. 1. c.; 
F. 10. and not a concomitant Error: For, by this Diſtinction, our Author's Rules, in ſome Places, muſt be explained and redifed, 
Titius Obſery. 212. See the Notes upon the next Paragraph. 

4 The Lawyers diſtinguiſh between an Error of Jad, and an Error of Law, i. e. of Law fofitive, and build divers Deterni. 
nations upon it. See Daumat's Civil Laws, Part I. I. 1. tit. 18, F.1. And Mr. Noc, on the Title of the Digeft. De Jui & 
fad i ignor. p. 481, & ſegg. But according to the Simplicity of the Lanw of Nature, all Error, be it of what Nature it will, at- 
nulls thoſe Promiſes or Conventions, of which it has been the only Cauſe ; and when the Perſon deceived, has given the other 
Party Notice of it in ſuch a Manner as to ſhew that he is ſenſible of the Deceit. 

5 Mr. Thomaſius, in his Juriſprud. Divin. I. 2. c. 7. F. 43, ſays, That a Man is obliged, in this Caſe, to keep his Word, elpe- 
cially if he did not expreſly inſert that Condition in his Promiſe, or he in whoſe Behalf he is engaged, uſed no falſe Pretences 
to perſuade him. But from the Moment that he knows, in any wiſe, that he promiſed upon the Account of ſome Service cone 
by him to whom he made the P?omiſe, the Condition is of the ſame Nature as the Thing: And ſo the Non-performance of the 

ondition makes the Promiſe null, as much as if he had declared it before-hand in expreſs Terms ; fince, as we may ſuppoſe, n0- 
thing elſe could incline him to promiſe. Another Thing is, in the Caſe of Hories bought upon a falſe Report, as our du. 
thor ſpeaks in the following Paragraph. Mr. Thomaſius, however, has ſince ſeem'd to alter his Opinion: For he ſays, ! 
the fourth Edition of his Fundamenta Fur. N. & Gentium, (F. XIII. in idem Cap.) that we mutt add here, Suppo/ing the Promije 
keeps reſerved in his Mind, the Reaſon why he promiſed it. Sed cauſa tamen in mente retentd. But in this Caſe there is no Difficulty, 
ſince he, to whom the Promiſe was made, had Reaſon to look upon it as abſolute ; whence it follows, by the Rule of Contranss, 
that the Promiſe was null, when we diſcover the ſole Condition which induced us to make it. But, if we may judge by the ra · 
tural Law, after we have actually given what we promiſed, the Donation remains valid; though the Roman Lawyers decide 
otherways upon frivolous and precarious Principles. Theſe are their Words: Id guoque quod ob cauſam datur, puta quod nrgotia n 
ab eo adjuta putavi, licet non fit fattum: quia danare valui, quamwvis falſo mihi' perſuaſerim, repeti non poſſe. Digelt. jb, Xl 
Tit. VI. De condict. indeb. Leg. LXV. F. 2. See, alſo, Leg. LII. with Anthony Favre's Note, Ration, p. 415. As, allo, Casi 
Rubr. Cop. de Condi. ob cauſ. dat. | | 

6 The Words in Latin are, De cujus [ Militis] morte, cum domum falſus ab. exercitu nuncius deniſſet, & Pater jus, re treu, 
ſeſtamentum mutaſſet, & quem ei viſum efſet, fecifſet heredem, efſetque ipſe mortuus ; res delata eſt ad Centumwiros, cum Miles _ 
revenifſet, egilſetgue lege in hereditatem paternam teſtamento exheres filius. See, alſo, Val. Maximus, I. 7. c. 7. F. 1. and Mr. Sela 
ing's Oration de Juriſprud. M. T. Cicer. p. 200. But, above all, his Notes on the Pune. Ante-Fuſtin, p. 638. To which we 1 
add, Cujas Obſerv. 26. 9. Mr. Thomaſius, in the Place before quoted, F. 44. obſerves, that this Example is nothing to tue Pure 
miſe. For, he ſays, the Interpretation of a Will ought to be expounded: in a clear different Manner from an Agreement or - 
poſe, as well becauſe a Will gives no immediate Right to him to whom the Teſtator has bequeathed his Goods, as becaule 
requires no Acceptation on his Part. Beſides, in Wills we ought to have, ſometimes, Regard to the Laws; and, above all, v 
fuch Conſtitutions as are made in Behalf of Children. But it is evident, that our Author, who quotes this Example from e. 
tius, ſpeaks like him of the Manner how the Queſtion ought to be determined by natural Law only. Even the Civil a. _ 
has a Regard to the Error of the Teſtator, not only when it makes to the Prejudice of his Children, but, ſome Limes, _ 
affects ſtrange Heirs, nominated in a former Will. Of this we find a remarkable Example in the Dzigeft. Lib. XX V III. IM. U. 


de Her. Inſt, Leg. ult. See Merillus Obſerv. II. 23. I ſhall ſhew, in its proper Place, that a Will gives a Right t0 him that 5 


pointed an Heir, altho' it be not an irrevocable Right. 3 

7 So the Law ſpeaks, Inter cetera, que ad ordinanda teſtamenta neceſſario deſiderantur,. principale jus 25 de liberis 2 
inſtituendis, wel exharedandis ; ne præteritis iſtis, rumpatur teſtamentum. Digeſt. 1, 28. tit. 2, De liberis poſtpunis har 
5n/tituendjs. Ac. Leg. 30. Here the Word rumpatur is taken very improperly. | th 
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| whom Lazarus had made bis Heir, to poſ- 
poder : or whether the Owner, upon his 
being reſtored to Life, had not a Right to chal- 
nge them again? Where the latter muſt without 
Houbt be affirm'd. For the Reaſon ogg for Goods 
r the Deceas'd paſs away to others is, becauſe they 
Sc mſclves are taken out of the World, and, conſe- 
WE ucntly, have no farther Need of theſe Poſſeſſions. 
7 -ncc, in many Places, ſome Part of the Goods are 


t aſide to be given to the Poor, or to the Church, 
err thc Benefit of the Soul of the Deceas'd. And 
=» the Pagan Superſtition, it 1s uſual to bury or 

urn ſome of the Goods with the dead Body, for 

e Service of another Life. 

But in Caſe the Promiſer was negligent in ſearch- 

rg into, and examining the Condition upon which 

ie built his Conſent, %. ſhall be bound to repair 
any Damage that is ſuſtain'd by the other Party, 

v pon account of his idle Engagement *. 

= If the Promiſe was not grounded upon the Pre- 

ence or Abſence of ſuch a Quality, as a neceſſary 

Condition, then, tho' the Promiſer was miſtaken 

n that Point, yet his Obligation ſhall ſtand good. 
lf the Promiſe were but in Part occaſion'd by an 

Error, it may, as to the reſt of it, remain valid, 

unlieſs one Part were included by way of Condition 

nin another, or unleſs the Parts cannot ſeparately 
ve perform'd ; for then an Error in Part deſtroys 
the Whole. 

_ VII. As for Miſtates in Pa#s, it ſeems neceſſary 
to diſtinguiſh, whether the Perſon was, thro? Error, 

WE drawn into the Bargain, or, whether there proves 

to be an Error as to the Thing or Subject for which 

he bargain'd. In the former Caſe, we ſhould again 

WE enquire, whether any Step is made towards Per- 

IE formance, or not. If I am prevail'd with to enter 

into a Pact or Contract upon Miſtake, and I find 


= 


making Promiſes and Pads. 
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to the fulfilling of the Agreement, it is but — 
table, that I ſhould have Liberty to retract; eſpe- 
cially if, upon makirig the Engagement, I plainly 
declared the Reaſon of my Proceedings *. But if the 
Error be not diſcover'd till the Pa# is either wholly 
or in Part perform'd, then the Perſon; who lay un- 
der the Miſtake, canifot demand a Releaſement at.) 
farther than the other ſhall; upon a Principle of 
Humanity, be content to allow him +. For In- 
ſtance, a Man being at a Diſtance from Home, 
receives falſe Intelligence; that he has loſt all his 
Horſes. Upon this Information he enters into Con- 
tract for the Purchaſe of new ones; but before the 
Money or the Horſes are deliver'd, he finds himſelf 
to have been deceived in the former News. Here 
we judge, he is not bound to fulfil the Bargain, in- 
aſmuch as the Seller very well knows, that the falſe 
Account of his Misfortune at Home, was the Rea- 
ſon of his Purchaſe. Yet he is in "x n= obliged to 
make ſome Conſideration to the Seller; at leaſt to 
repay the Damage which he ſuſtains by loſing the 
Bargain. But in Caſe the Money and Horſes were 
on both Sides deliver*d, tho? the Buyer ſhould now 
find that he has no Occaſion for his Purchaſe, yet 
he cannot force the Seller to refund the Price, and 
to take back his Horſes, unleſs this Condition was 
expreſly mention'd in the Agreement. 

But when there happens to be a Miftake about 
the Thing which is the Subject of the Contract, then 
the Buſineſs is null; not ſo much upon Account of 
the Miſtake 5, as becauſe the Laws and Terms of 
the Agreement are not really fulfill'd. Inaſmuch as 
in all Bargains, the Matter, about which they are 
concern'd, and all the Qualities of it, good or bad, 
ought to be clearly underſtood, and without ſuch a 
diſtinct Knowledge the Parties cannot be ſuppoſed 
to yield a full Conſent. And, therefore, upon Diſ- 


this Miſtake out, before any Thing is done in order covery of any Defect, the Perſon, who was likely 


Hs * There was a Book printed in 1705, wherein this Queſtion was ſeriouſly handled : The Title is, Henrici Vorauyn. &c. Diſqui + 
CS fri 7uriſprud. de Teſtam. & Heredit. Lazari bis mortui; aliorumque bis mortuorum. In ordinem redegit & — auxit Tobias Boil J- 
ior Laus. We may ſee a ſhort Extract of it given in the Works of the Learned, printed at Paris, Anno 1705, Cc. : 
z See what I have ſaid upon Gti, Lib. II. Cap. XI. F. 6. | 
; 3 Provided (as our Author ſays in his Abridgment of the Duty of a Man and Citizen) that the other Party who makes the Con- 
"0 N by it 1 N — that it be repair d — him. r Example, that is alledged a little lower, ſhevs, that it is 
WE another Condition which the Author puts, according to his Principles; and he actually does put it in the idgn | 4 
ties * 4 _ — Citizen. Lib. 1. Cap. 9. F. 12. hut ſee Note - r f e e 
The Author is not conſiſtent with himſclf here: For if, in the firſt Caſe, there is an Reaſon to excuſe hi 
made a Miſtake, ſo that he may lawfully retract, why ſhould not the ſame Reaſon be 06d in te ſecond Caſe? [T be Dates 
of the Thing conſider'd in itſelf is a phyſical Act, which cannot deprive him of his Right, who has it; nor give it to him that 
has none. Whence it comes to * that when one had paid what he did not owe, he has no leſs Right to redemand his Mo- 
ney, than if he had, for this End, given to another what he had not paid. See Mr. Thoma/ius's Juriſprud. Div. I. 2. c. 7. 5 
46.] Further, if in the firſt Caſe, we have 47 to retract, why are we obliged to repair the Damage? The Truth is in back 
Cates we are indiſpenſibly obliged to keep our Word: For if the Error be inwincitle, tis, nevertheleſs, only accidental and con- 
comitant, (ſee J. 1. c. 3. F. 10.) and, conſequently, does not exclude a neceſſary Conſent in our Agreements. In fine, this Rea- 
ſon obliges us to conclude, that the Price doth not at all influence the Engagement. It is purely a caſual Circumſtance, which 
regards only the particular Condition of the Buyer, and with which the Seller has no Buſineſs, ſo long as the other only hints it 
2 Lepa without inſerting it formally in the Contract, as a Condition, the Failer of which ſhall make it void. Thus the 
bs 4 3 of the Buyer, upon this Head, has no Effect with * to the Validity of the Contract. The Roman Lawyers own the 
8 of this Principle in a like Caſe, I mean, in the Subject of a Delegation made thro' Miſtake. See Digeſt. I. 46. tit. 2 
* r & Delegationibus, Leg. 12, 13. [and thereupon Cujas Recit. in Paul. Tom. 5. p. 482. Opp. Eat. Fabrott.] The 
5 , ing has Place in an Erroneous Contraft. For Example, in a Bargain of Sale, when there is a Miſtake, as to the Perſon 
. — 4 wp we treat, taking him for another, For this is only a concomitant Error, while there is nothing in the Contract which 
— arily e that he, with whom we treat, ſhould be preciſely ſuch or ſuch a Man, or, at leaſt, while we do not formal! 

1 ant that = intend only to treat with Peter (for Example) and no other. Moſt of the Interpreters of the Roman Laws 74 

4 —. 2 — Laws, which ſeem to eſtabliſh the contrary in Caſes of onerous Contracts, as in thoſe of Sale. But if we 

bv L a - aces, oy; ſhall find, that they treat of ſome Act of Liberality, or ſuppoſe in the Perſon dealt with ſome Care, In- 

5 „ = 4 8 — Quality; Joe then * hath) to — erg 3 Contractor be certainly he whom we believe 
of ; , : den at, the Error is efficacious. Titius Obſerv. in Pufend. 214. and in Laut b 

Ia e ee 

le other Contractor did not ſatisfy the Intention of the firſt Here 200, nate, that 

i ; . « Titius Obſer u. 215. This takes Place even wh 

eee ee ee d l. ver; bor mana eee does no hiker Fo 

Ti. B. 0 » tha Baſon ſold ſhou of Silver, and of no other Metal. See Digeſt. Li 

Yi ne e e . r wan ws Conſens on ork Se; fr Both hs lor , 

1 Wan , er that old, a Thi uite different from what it re ˖ 
wheat EE Bate a of he cnrAlg Pais eo, wow tering om then, the 
ion, whites 1 hone b tes of a Man and Citizen, Lib. 1. Cap. IX. F. 12. Note 4. of the! 

W trading Panties nor 7 Ong on is yo, happen. But it there plainly appears no Intention of Fraud in — of the = 
Doubt. if A 3 ign in him, who ſays he is deceived, we muſt then lay this down as a general Maxim That in 
= Fires * _ - ſo much the worſe for him, becauſe it ors N to him to explain himſelf, See Juriſprud 

Y 7. . 39, Sc. and c. 11. F. 22, 23. and what ſhall hereafter be ſaid, J. 5. c, 12, $. 5, : 
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280 Of the Conſent required in Book Il 


to ſuffer, may either draw back from the Engage- for, but, likewiſe, thoſe Qualities of it, to whi 


ment, or may compel the other to ſupply what is Contractor had an eſpecial Eye and Regarq : Qt 
wanting , and, likewiſe, to make Satisfaction for Da- it frequently happens, that, in a Bargain, ſome by 
mage, if occaſionꝰd by his Deceit or Default. And lity of the Thing ſhall be chiefly elteem'q * 

* 


this, not only if the Defect be immediately found lued, and the Subſtance or natural Conſtitut 

out, but if it appear at ſome Diſtance of Time. only look'd on as a neceſſary Adjunct or Veh | 
Which Period or Interval, when it is not fix'd Thus my Contract will not only be void if 15 
by the civil Laws, is to be determin'd by the Ar- ſuch a particular Slave of a Merchant, and he fon 
bitration of ſome honeſt Referee, that no Indul- me a different Perſon + ; but, likewiſe, if [ Fu 
gence may be given, either to the Fraud of the gain'd with him for one skilful in the Art of C 
one Party in concealing, or to the ſupine Negli- ery, and the Man whom I receive proves — 


eee 
Z 


gence of the other, in examining the Buſineſs: And ignorant of the Buſineſs, and incapable of . ni = 


the larger Space of Time is to be allow'd, if the me in that Condition *. | 

Defect were ſuch as did not appear to external VIII. Much more ought a Mifake to 
View, or could not be diſcover'd but by Men of Promiſe or Pact invalid, if it were occaſion'd b 
extraordinary Sagacity and Skill. ; Fraud of one of the Parties, who, by that M 
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As to that common Maxim with the Civilians, drew the other into the Engagement. What gas We 


that an Error in the Eſſentials of a Pa# diſannuls or Effect, the Practice of Deceit, in theſe Ma 
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the Agreement *, but not an Error in the Acciden- will bear, may be clearly ſtated by making the; 4 . { 


tals, or Circumſtances ; we are ſo to interpret it, Enquiries ; firſt, as to the Author of the Knay 
as, by the Eſſentials, to underſtand not only what whether it be he with whom we bargain'd, 8 
makes up the ical Eſſence of the Thing bargain'd third Perſon ; and, in the next Place, whether 6, 


a Vid. J. 57. D. de Obhy. & AF. „ Add. 1.g, 10, 11, 14, 41. ſ. 1. D. de contrah. emptione. 


This is too much from the Purpoſe. Somthing more exact ought to have been ſaid to give us an Idea of the Effects of an 8... 
o Error. This Maxim may be added (from Jitius Ober d. in Pufend. 216. and in Lauterbach 511.) to thoſe of our Author 1 * 
that is miſtaken, aims at that chiefly wherein the Error lies, the Agreement is abſolutely void, and he hath Liberty to recent; bu; 
he had not the Thing itſelf in View, altho' he could —_— wiſh it had been what he believed it, the Agreement is _ 21 
he can have a Right only to demand ſome Satisfaction for the Fault he overlook'd. As, for Example, if a Man in a preat Ne. 
ceſſity buys an Houſe, which afterwards he finds to be ſubject to ſeveral Taxes, as he did not principally endeavour to have it fs 
from all Taxes, that alone don't break the Bargain ; but he may demand of the Seller, that leſſen the Price in Proportion 
the Inconvenience that thoſe Taxes bring, with which he did not think the Houſe was charged. The Roman Lawyers, for Wa: 
of Attention to theſe plain and natural Principles, entertained very falſe Notions. Some (thinking it enough, if the contract 
Parties were agreed — the Sub/ance of the Thing) had no Regard to its moſt eſſential Qualities, ſo that they went ſo fr 4 
to hold the Sale valid, where the Buyer took Finegar for N ine; Copper for Gold; Lead for Silver, &c. Others, ſenſible of thi 
Abſurdity, nevertheleſs granted, (and this Opinion at Iaft prevailed) that the Contract was good, provided the Wine was no: per 
ſect Vinegar, tho" it began to ſour, They, alſo, aſſerted, it was ſufficient, if a Piece of Metal, which the Buyer thought to i 
Gold, was Copper gilt. Emptionem efje & wenditionem, quia in corpus conſenſum eft, et/i in materia ſit erratum. Ego in vin g. 
dem conſentio, quia eadem prope u, id eſt, ſubſtantia ef : fi modo vinum acuit : ceterum fi vinum non acuit, ſed ab initio acetun fu, 
ut embamma, id eft, intinctus, aliud pro alio wenifſe widetur. Quid tamen decemus, ſi in materia & qualitate ambo errarat : u 
puta fi & ego me wendere aurum putarem, & tu emere, quum 45 Het; at puta coberedes viriolam, que aurea dicebatur, pretio exquiſti 
uni heredi vendidiſſent, eaque inventa et magnd ex parte ænca] Venditionem efſe conſtat ideo, quia auri aliquid habuit ; nan ji ins 
ratum aliquid fit, licet ego aureum putem, valet venditio; fi autem @&s pro auro veneat, non valet, Digeſt. Lib. 18. De cand. 
emt.. Leg. 9. F. 2. Leg. 14. Tit. 1. 

2 The Intention of the Contractors muſt be known by the Circumſtances. Here's an Example taken out of the Determinatios 
of the Roman Lawyers, wherein yet they do not expreſs exactly the preciſe Foundation of the Difference between the two Cite 
propòͤunded, it appears only, they reaſon'd upon this 3 that the Word Woman equally comprehended ſuch as were Vr- 

ins, and ſuch as were not; and that one, who paſles for a Virgin, though ſhe be really not ſo, has, however, ſomething belong 
ing to the Sexes ; juſt as a Veſſel of Copper gilt, which we believe to be of maſſy Gold, is thought ſo on Account of its extend 
Appearance. Mr. Noodt explains, alſo, the following Law in his Commentary, p. 408. Quod fi me virginem emere futaren, a 
Het jam mulier, emptio valebit, in ſexu enim non eſt erratum. Cæterum fi ego mulierem wvenderem, tu puerum cmere exiſlimaſei, quia i 
2 error eſt, nulla emptio, nulla wenditio eft. Digeſt. I. 18. tit. 1. De contrahenda Emptione, &c. Leg. 11. F. 1. But the we 

eaſon why the Contract of Sale ſtill ſubſiſts, (tho" the Slave, we believe to be a Virgin, proves a Woman) is this, That, harig 
no other external Mark but the Size to diſtinguiſh between a Woman and a Virgin, the Buyer has no Room to pretend he bouglt 
the one for the other, unleſs he explain'd himſelf formally upon the Subject. Thus the Error here is but a concomitant ot act: 
dental one, which can no Way turn to the Prejudice of the Seller. But 'tis not the ſame as to the Sex, which are ſo difference 
by the Habits, that they can't be miſtaken, unleſs by ſome Fraud or Diſguiſe ; and ſo the Buyer muſt be ſuppoſed to make i 
Markets for the Sexes according to their Habits, and then the Error is effcacieus, and, conſequently, the Bargain is null f. 
tins in Lauterbach. OB. 514. But if the Buyer believes he purchaſes a Virgin, and the Seller, to whom he ſufficiently dechs 
that Belief, confirms him in his Error, and delivers her, without informing kim ſhe was a Woman; the Roman Lawyers, it tis 
Caſe, declares the Contract to be null. S. gi wing inem ſe emere putaſſet, cum mulier wenifſet, & ſciens errare venditor tun faſu 
fit, reahibiticnem quidem ex hac cauſa non He, verum tamen ex empto competere actionem ad reſolvendam emptionem, & pretio refitats 
mulier reddatur. Digeſt. I. 19. tit. 1. De Action. Empt. & Vendit. leg. 11. $.5. See what Mr. Noodt ſays upon this Lau, os 
Treatiſe, de forma emendandi Doli mali, &c. c. 9. : 

3 Pleraſque res aliguando propter acceſſiones emimus, ficut cum Domus propter Marmora, & Statuas, & Tabulas pidtas ematar. D. 
geſt, 1. 18. tit. 1. leg. 34. in initio. | 

4 Cicero gives us an Example of this in a Slave called Panurgus, whoſe Maſter Famius had yielded Half the Right he had ore! 
his Perſon to Roſcius, on Condition that he would learn him the Profeſſion of a Comedian. Cicero, in his Pleading for Reſous, 
ſpeaks thus, I maintain, that Paxurgus belongs wholly to Reſcius, and my Reaſon is, that Famzus poſleſs'd properly only de 
«© Body of Panurgus ; whereas the Quality of a good Comedian, in which Panurgus excels, appertains entirely to Reſciu, who 
« Jearn'd him the Buſineſs. Now if Panurgus was to be ſet up to Sale at a high Price, it would certainly not be on Account 
„ his Bodys but his Qualifications. In the Part which Famius claims, he is not worth fifty Thouſand S:/erces ; but in the — 
e that belongs to Reſcius, is worth double the Sum.“ At ego totum Roſcii fuiſſe contendo. Quid erat enim Fannii ? ccf, v 
Roſcii ? diſciplina. Facies non erat, ars erat pretigſa. Ex qua parte erat Fannii, H- SI0 OO. ex qua parte erat Roſci, 


erat H- SCCIOOO. Orat. pro Q. Roſcio Comædo, Cap. X. 

5 By Fraud, (which the Civilians call Dolus malus, or Dolus only) is underſtood any Sort of Surprize, Deceit, Craft, Cheat, 5 
Diſſimulation. In a Word, any corrupt Methods, direct, or indirect, poſitive, or negative, by which Men malicioully a 
others. For there is an innocent Kind of Deceit, like that of a Phyſician, who makes his Patient believe any Thing, in ore 
cure him. Jtaque ipſe [ Labeo] fic definiit, Dolum malum e omnem calliditatem, fallaciam, machinationem ad Arcumveniendun, i 
landum, decipiendum alterum adhibitam. Labeonis definitio wera eft. Digeſt. 1. 4. tit. 3. De Dole malo, leg. 1. f. 2. 1 - 
aufem contentus Pretor DOLUM dicere, ſed adjecit, MALUM, quoniam weteres dolum etiam bonum dicebant, 5 pro ſolertid l of 
men accipiebant, &c. ibid. 5. 3. See Mr. Noodt's Treatiſe de forma emendandi Doli mali, c. 1, & 2. As I have, alſo, ſbeun Fra 
Remark on the Abridgment of the Duties of a Man and Citizen, Lib. I. Cap. IX. F. 13. In fine, tho', where there Ba 
on the one Part, there is always an Error in the other ; yet, ordinarily, the Invalidity of a Contract is entirely founded up" 
evil Intention of one of the Contractors: For that Reaſon alone is, in the main, ſufficient to make an Engagement void. Dea 


Wu which we had not ventur'd upon it, or 
hcther it was only accidental to the Buſineſs, 
ch we had nevertheleſs undertaken, but were now 
cheated in the Thing, and its Qualities, or the true 
Price and Value F them. If the Trick was put 
upon us by a third Man, the Party with whom we 
Eranſact not having been acceſſory to it, and the 
ing for which we bargain'd proves without 
fault; in this Caſe, the Agreement ſhall ſtand 
good; but we may recover of the Knave what- 
eoer we loſe by his Contrivance. If the Party him- 
felt, with whom II contract, by ſome Deceit draws 
me into the Buſineſs 4, I am then free from all Ob- 
W ligation to Performance. If the Deceit were not 
ITE antecedent to the Contract, but happen'd in il, with 
reference to the Thing bar ain'd for, its Qualities, 
ee. the Agreement ſhall be ſo far void, as that it 
wall be at the Pleaſure of the ſuffering Party, ei- 
cher to reverſe the whole Buſineſs, or to require 
WE Satisfaction for his Damage. A Matter not / 
WF /entia! to the Agreement, nor expreſly conſider'd 


Deceit was really the Cauſe of our Engagement, 
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ſpect to ſome ſuch Thing in the very Act of driving 
the Bargain * Upon what Right a Man may pro- 
ceed, in Caſe he be egregiouſſy cheated, as to the 
Price of any Thing contracted for, we ſhall here- 
after examine and declare. 

IX. It comes now in Courſe, that we conſider 
the Point of FEAR, what Power it has in rendring 
human Acts incapable of producing an Obligation. 
There are two Species of Fear, which eſpecially fall 
under this Enquiry ; the former ariſes from ſome 
Vice, or ill Dif ſition, in the Perſon with whom we 
tranſact, or elſe from his ill Will to us in particu- 
lar ; whence we entertain a 22 Suſpicion, that 
he will deceive us: The other denotes a vehement 
Terror of the Mind, cauſed by the Threatning of 
ſome grievous Miſchief, unleſs we engage in the 
Promife or Pact deſired. As to the firſt Sort of Fear, 
this is evident, beyond Diſpute, that if I ſee a Man, 
who makes it his common Practice to cheat all the 
World, and reckons every Piece of Knavery a 
Piece of Wit 7 ; or if, as to the preſent Buſineſs, I 
find he has a manifeſt Deſign upon me, I ſhall be 


in it, ſhall not prejudice its Validity; tho', perhaps, a ridiculous Fool, if, by truſting to his Faith, I 
one of the Parties might have a ſecret and fly Re- expoſe myſelf to his F raud, and to his Scorn. For 
4 Oo he, 


* 


— 


* 


_ : The Lawyers call a Damage without Deceit, Dolus in reip/a, which is grounded on this Law of the Digefts, I. 45. tit. 1. 
De. Yr bor. Olligation. leg. 36. Si nullus Dolus interceſfit fetipulantis, ſed ipſa res in ſe Dolum habet, &c. But we gught rather to 
au :t the Vice or Fault of a Thing, than a Fraud. For the Word Fraud agrees properly only to a perſonal (heat, (as we ſay) 
= which ſuppotes an ill Deſign in one of the Parties, or a Third, and an actual Performance of ſome Deceit. raudis interpretatio 
as the Roman Lawyers themſelves ſpeak) ſemper in Jure civili, non ex eventu duntaxat, ſed ex confilio quoque” deſideratur. Digeſt 

I. 50. tit. 17. De dizer/. Regul, Fur. leg. 79: Otherwiſe the Law, from whence this Diſtinction of a perſonal and F raud 
is inferred, is commonly miſunderitood, as Mr. Thomaſfius obſerves in his Diſcourſe, de equitate Cerebrina, leg. 2. Cad. de reſcin- 
dend. Vendit. c 2. F. 4. See J. 5. c. 3. $4. 9. 

2 It being underſtood, that the Motive which, by the Deceit of a third Perſon, inclined us to promiſe or treat, hath no neceſ- 
ſary Kelation to the Foundation of the Engagement, i. e. that the Error is purely concomitant. For if (for Example) any one 
makes me believe that all my Horſes are dead, and I declare to him that ſells me others, that I did not buy them but u - this 
Suppoſition, that the News is true; the Moment that I diſcover the Falſhood, the Bargain is void & virtue of the Cond; | 
which was formerly iaſerted, and the Seller is to ſue him that hath deceived me. See 5. 7. before-goin 0 an 

3 Diodorus Siculus gives us an Example, to which this Rule may be applied. Arbaces, King of the Meer had granted to B 
| 6 tf, whom he made Governor of Babylon, the Permiſſion of tranſporting thither the Ruins of the Palace of Sardanapolus ; CT 
1 the Deſign of this Nobleman (who pretended to erect a Cauſeway with them near the 'T'emple of Belus) was in 2 — 

WW to himſelf the immenie Treaſure which he knew was conceal'd among thoſe Ruins. Bit). Hiftor. Lib. 2. Cap. 28 : ke 
King diſcover'd the Affair in Time, he might certainly, without Breach of his Word, have hinder d Belefes 4 oln F Ni 
neveh, and even puniſh'd him ſeverely, as he made a Shew of doing, in order to heighten the Clemency 8 . 
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f tings of the Ancicnts, and that every Fraud ; : 
, y Fraud, whether it conſiſts in the Way of T : — 

TR, renders the Contract de bona fide always null in itſelf, and by the "Civil Lon Wm —__ = hing itſelf, or the 
: * oned the other Contractor to anſwer it, has no more to do but prove the Cheat againſt his Adve a on — bein 
d 99 8 of a F _ ue oy Trane, or Judge, declared the Contract null by Law. But if he ho b W bes 

: „he may either declare the Contract entirely null ſuffer it to be in I : - , l , be- 
1 . N 8 : y null, or lufter it to be in Force, if h : 
; 0 himſelf, in both Caes, « Right 1 require « Repraton ofthe Damage which he cer by de ber. a der en a 

ſ 


E< 


Error, or, in a Word, which are not perfectly ſree on the Part of one of the Contractors, that it is lawful for one of them to 


make what Ad h : . . 
— Oc 8 e can of it, but the other hath no Right to eaſe himſelf of the Damage done him cont 


1 


T< a. 


7 Plautus has given us a good Character of theſe Sort of Men, in the Perſon of a Seller of Slaves, who demanding if he had 
. . not 


* 


10 

17 
2 
« 
1 
i 


2 — # = % | 
P ²˙ » 


. 
Þ 
7 
\ | 
"Y 
0 
* 


4 ky 

E * 

* 

19 

1 

4} 

4 

bt 

. 

* 

1 

17 

8 

1. 
F: 
\ 


! 


— — — — | HO 
Pew —__py 7 
4 we. 
— _ — — — — 


. ——— 


a 


— 


— 


282 


(**) Promiſi lingua, eadem nunc nego; 
Dicendi, non rem perdendi gratia hæc nata eſt mibi; 
Plaut. Curcul. Act. v. Scen. iii. ver. 27, 28. 


Twas my Tongue ſaid it; and my Tongue un- 
ſays it. Nature never gave me a Voice to be the 
Inſtrument of my own Undoing. And again, in 
Rudent : Act. v. Scen. ii. ver. 68. and Scen. iii. 
ver. 17, 18. 


Quæ hac factio eſt? non debes? non tu juratus es mihi ? 

Leno. Juratus ſum, & nunc jurabo fi quid volup- 
tati eſt mihi. 

Jus jurandum rei ſervandæ, non perdendæ, conditum eſt. 


What a Stir's here? Don't you owe it? Did not 
you ſwear Payment? 

Pimp. Yes, I ſwore, and I'll ſwear again, whenever 
it pleaſeth my Fancy. Oaths were invented to pre- 
ſerve Men's Goods and Eſtates, not to ruin them. 

The Character, which Polybius, in B. VI. p. 498. A. 
Ed. Wech. Caſaub. gives of the Grecians, is not much 
better. The publick Bankers of Greece, (ſays he) 
if you lend them only a ſingle Talent with ten 
Bonds, as many Seals, and twice as many Wit- 
neſſes, yet will never be prevaiPd upon to be honeſt. 
But whether this Fear or Suſpicion of being deceiv- 
ed, can render * invalid a Pa# already made, and can 
abſolve the ſuſpecting Party from a Neceſſity of 
Performance, will appear, when we ſhall have con- 
fider'd the Opinion of Mr. Hobbes, on this Point. 
He then lays it down for a Rule, that a Covenant, 
wherein neither of the Parties perform preſently, but 
truſt one another, in a State of Nature, becomes void, 
1 either Side there ariſe a juſt Fear. Which 

ſſertion we cannot admit of, but under this Con- 
ſtruction, that one Party, after tha Covenant is 
made, has juſt Reaſon to fear, that when he has 

rform'd the Engagement on his Side, the other 

erſon will fly off: And, by a juft Reaſon to fear, 
we mean ſuch as is grounded on plain Indications 
and Proofs. For it is highly injurious to queſtion 
a Man's Fidelity without good Evidence, when 
we have experienced it in former Inſtances. And, 
indeed, Mr. Hobbes himſelf, by a ſubjoin'd Note, 
brings his Words to this qualified Senſe; Unleſs, 
ſays he, there ariſe ſome new Cauſe of Fear from 
ſome Fact, or other Sign of the Will, in one Party, 
tending to Non-performance, the Fear cannot be 
eſteem d juſt. For that which could not binder a Man 
from Promiſing, ought not to be admitted as an Hin- 
drance of Performing. That is, tho' before the En- 


2a De Cie, c. 2. f. 11. 
is thus deliver'd : If a Covenant be made, c. p. c. 68. 


Of the Conſent required in 


he, that runs into a Snare with his Eyes open, falls 
not only without Help, but without Pity *. 


d And much more plain from his e 


Bo ox lll 


tring into the Covenant, one of the Parties ; 
entertain ſome Suſpicion, that the other 
impoſe upon him; yet, by the very Act of Com 
nanting with ſuch a Perſon, he, as it were, reg. 
ces this Fear, and declares it inſufficient to h 
his believing and truſting him. For others; 
no Engagement could paſs between them, * 
firſt this ſeems to have been Hobbes's Julgnas 
that a Pa#, thus made, would be woid, tho the 


ſhould no ſuch Fear ariſe after the Concluſion q $ ig 
as appears both from his Work of a Body Pu. 


written in the French Tongue, where we do 


meet with this Reſtriction; and from the Reaſch x 4 1 
— 7 by him in the Latin Treatiſe, for that k 
0 


his at preſent under our Examination: And tr 
Reaſon he gives for it is this, Becauſe he that py. 
forms firſt, betrays himſelf to the covetous Deſpu g 
the other Party, upon account of the ill Diſpofiin | 


moſt Men, inciting them to ſtudy and advance ths I 


own Intereſt by Right or Wrong. But it is gun 


Reaſon, that one ſhould perform now, whilſt it ij i. | 
probable that the other will perform hereafter. Wen 


it is plain“, That he derives the Cauſe of this Sy; 
picion and Diffidence from the general Pravity d 
Mankind. And by this Means muſt the gren 
Number of Mortals be branded as Perſons unft u 
deal with; and, in general, all Faith and Truſt he 


baniſh'd from amongſt thoſe, who are not ſubje&y | 


a common Ruler or Judge. For ſince we cannct k 


infallibly certain of any Man's Honeſty, and ſing | 
the World is, for the moſt Part, inclin'd to Wicks. 


neſs ; and farther, ſince, in a State of Nature, every 
Man orders his Buſineſs according to his own Ops 
nion, and is Judge of the Fuftneſs of bis own Fur, 
it will follow, that a Suſpicion, though vain anl 
groundleſs, ſhall render a Contract invalid; and, 
therefore, that Pacis are of no Manner of Uſe, except 
under civil Governments. And it is an exceeding 
hard Cenſure, to think the greateſt Part of Men b 
groſly vile and wicked, as that (ſetting aſide the 
Civil Power) the Fear of God, the Regard to Faith 
and Truſt, and the Force of ſound Reaſon, ſal 
have ſo little Influence on their Minds: Where 
on the Contrary, there ſeems to be ſtampt, on tht 
Souls of all Men, in indelible Characters, a jult 
Senſe of the Duty of keeping their Faith ſacred and 
inviolable; an Argument for which Truth we may 
draw from this eaſy and natural Reflection, Thit 


we can find no Man who will openly profeſs Pf. 


diouſneſs, but every one, who recedes from his Word 
or Bargain, pretends to have done it on very jut 
and weighty Reaſons. A Commonwealth, which 
breaks its Faith with one of its neighbouring States 
immediately engages its Faith again, to procurf 
the Alliance and Confederacy of another; and thu 


xpreſs Words in the Engl Leviathan, where the ſame Dodrit 
\ + 


-—_— 


not promiſed to pay the Money for which he had ſold a Girl, in Caſe any one would warrant her to be free, auſwers, 2 in l 


Latin Quotation at (**) in the Text. 


1 Our Author leaves uz here to gueſs at his Meaning about the Validity of an A Ard; 
of the other Contractor, we have engaged ourſelves in with him for ſomething ; but he explains _ 


ledge of the ill Deſi 


his Abridgment of the Duty of a Man and Citizen, I. 1. c. 9. F. 14. where he lays down this Rule, 


ent, which, notwithſtanding the Sn 
e that truſts to the 


or Agreements of a Perſon, who makes no Scruple of violating his Faith, and breaking his moſt ſacred 2 acts with 4 


great deal of Imprudence ; but that is not a Reaſon ſufficient to render the Engagement null, and of no E 


ect. The Ream” 


plain, he ought to have taken Care not to engage ; and, if he be deceived, *tis his own Fault, he can blame none but _ 
2 Our Author denies this, upon the Suppoſition he makes, that the Party, knowing the Foundation of theſe Suſpicions, N 
ters to engage himſelf. This Matter he explains more diſtinctly, in his Abridgment of the Duties of a Man and Citizen, 
Cap. 9, $. 14. where he lays down three Rules, which are the Keys of the Paragraph. of 
3 This is a Miſtake of our Author, for tis only a Tranſlation into French, as Mr. Barbeyrac obſerves. The Place he * Not 
is, Chap. 2. SeR. 10. of this Work. As for the reſt, Hobbes appears here no Way to have changed his Opinion, 25 our alt 
conjectures. But the Danger of the Exg/iþ Philoſophers Opinion conſiſts in this, That he leaves every Man at Liberty nd A 
without Appeal, whether it is likely or not the other Party will perform his wy - after the other has fulfilled © 


ing to Agreement ; So that he regards the ſlighteſt Suſpicion conceiv'd as a 7 
founds Diſtruſt on the extravagant Ideas of univerſal Malice or Hatred, and ſo admits every Man to judge as he 


own Caſe. See my Remark on Lib, 2, Cap. 2. $. 3. preceding. 


cient Ground for Breach of Faith ; bon, 


endeavours 


Pe 
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HAP. VI. 


1-avours to avert the Danger it lay under from 
= de: Vr ö by — Help of 
me Duty which before it violated. We, oug 
A AL = < way preſume, that every Man will do what 
i juſt and honeſt, till his contrary Practice forces 
670 change our Opinion. To diſtruſt every Bo- 
ay, fays Lucian, is a moſt ridiculous Folly *. From 
Wa! which, we may venture to conclude, That this 
Dieeruſt of Mens Faith, arifing from 
5% of human Nature, 
Won performance of Contracis *. 
rx cuſe of the Mitylentans, for de _ 
EEE deracy of the Athenians, was vain and groundleſs, 
ss it is given by their Ambaſſadors in Thucydides, 
=p. iii. c. 12. Edit. Oxon. Pag. 154. ben they had 
rr, they, for Fear, courted us; and when they had 
= Peace, we, for Fear, courted them. Thus our Faith on 
495 Sides was not preſerved, as is uſual, by mutual 
75 good Will, but by mutual Diſtruſt; and | they who 
= ould be firſt encouraged by Security, were likely to be 
= :#he firſt that ſhould break the Union. ; i 
= Nay, ſhould we diſcover ſome particular Vices 
nn a Perſon, this is not always a good Reaſon for 
us to recede from an Engagement made with him 7. 
Por there are many Vices which have no ill Influ- 
ence on the Duty of keeping Faith. Thus, ſuppoſe 
a Man be inclin'd to Luſt, Drunkenneſs, or Cruel- 
cp, thoſe ill Habits, conſider'd barely in themſelves, 
BE do not hinder but that he may be a ſtrift Obſerver 
of his Word, and a conſtant Performer of his Co- 
venants. And farther ſtill, ſhould we find a Per- 
ſon addicted to ſuch Vices as do commonly preju- 
dice Fidelity and Truſt ; as if we obſerve in him a 
deſultory Lightneſs and Inconſtancy of Mind, an 
WE inſatiable Deſire of Riches, or a violent Strain of 
Ambition; yet even theſe Qualities do not give us 
an abſolute Liberty of refuſing to make good our 
= Word,when we have paſs'd it on his Account. For, 
W in the firſt Place, it may often happen that a Man, 
out of a particular Inclination, may practiſe Diſho- 
neſty towards orhers, and yet may live fairly and 
juſtly with me. And then (as has been lately ob- 
ſerved) by my very Act of bargaining with a Per- 
ſon whoſe Diſpoſition I am acquainted with, I de- 
clare thoſe Vices which I know him guilty of, to 
be inſufficient to hinder me from truſting him, and 


N 
* 


making Promiſes and P acts. 
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ſo renounce all my Privilege 'of making Exception 
againſt his preſent Morals, after the Buſineſs is 
concluded between us. For, otherwiſe, nothing 
would have been firmly tranſacted, ſuppoſing one 
Party at firſt to have made ſuch a Reſerve as 
ſhould, when he pleaſed, overthrow the whole Pro- 
ceedings * Though, indeed, when I have been once 
deceived by a Man, I ſhall a& very imprudently, if 
I engage in any Contract with him again, without 
requiring particular Security. And the very Pro- 
verb will tell me, That if ſuch a Knave cheats me 
once, *tis his Fault; but if he cheats me a ſecond 
Time, *tis my own. Add.“ Senec. de Benef. I. iv. c. 27. 
Civ. de Invent. 1. i. c. 39. Or even after the Pact is 
concluded; ſuppoſe 1 find, by evident Tokens, 
that he is contriving to play me a Trick, I ſhall 
be an an egregious Fool, if I betray myſelf volun« 
tarily to his Deſigns. Cicero de Invent. I. i. c. 39. 
It's the higheſt Pitch of Madneſs to rely on their 
Fidelity, whoſe Perfidiouſneſs you have often ex- 

rienced, Hence Menelaus cries out in Homer, 

„iii. Iliad. v. 105, 106. mY 


"Afere & TIpizuoro gin, opp oprice u 
Avuros, rel of raid vreppiaac | aig or 


Bring Priam's ſelf to ſee the Contract made, 
For Priam's Sons are faithleſs and unſtaid. 


Add. Polyb. l. viii. c. 1, 2. l. x. c. 34. Cicero in 
Verr. i. 15. He who hath proved falſe to his own 
Party, is the common Enemy of Mankind. No wiſe 
Man ever truſted a Traytor. Idem pro Rabir. 13. 
When a Man hath been once perjur'd, he ought ta 
be no more believed, tho? he ſwear by all Heaven 
together. Add. Senec. de Benef. I. iv. c. 27. 

Thus much we willingly allow, that in Caſe a 
Man openly diſclaims all Religion, or if he enter- 
tain ſuch Opinions as amount to the ſame, we ought 
to place no farther Truſt in his Pats or Promiſes, 
than as either his manifeſt Advantage and Intereft 
obliges him to ſtand to them; or as we can by Force 
reduce him, if he fly off. Such Perſons are thoſe pro- 
fels'd Atheiſts ©, who either deny the Being, or the 
Providence of God ; and nearly related to them, are 


The Author here cites a Paſſage from Lucian's Dial 


— 


; ogue, of the Liar or Incredulous, T.. i, t@n s Io, G d 
Theſe are the Words of a Man very credulous in Matters of Magick, who reproved — idot did 2 beliave his Relations 
concerning it; but if our Author had minded the Connection of the Diſcourſe, he would have found that he had miſapplied theſe 

Words; to which the judicious Maxim of the Philotopher Seneca had been more pertinent, Ut 


jult credere, & nulli ; fed alterum honeſtius dixerim vitium, alterum tutius, (i. e.) We muſt neither truſt — r 
uch both of theſe Things are faulty ; but the firſt, in my Opinion, is moſt honeſt, and the other moſt ſafe, Ep; : 3 See Heſrd in 
ted his Book de Oper. Diebus, ver. 372. And as to the following Maxim of our Author, ſee 1.8. c. 4. F. 3. Clien 
uſe 3 TW Greek ha 4 35 0] ja 1 Fac * | Jet ive 6 ner; 9s inclous iy Th nouxia T6 dur i d Te Toi; a org 
ca iuvorc 0 B.HB˖ͤHed wir TETO D EXUCLY TactiNe, Gets Ts rd TAY #1 OVA , , L 
hus Tacx x0 tzoÞ0anic He., | = of Th ESE? las. „ 1 ONE KATEX pion, HH RXιν⁰æ Gi, Y drorigolg da oον 
| 3 Mr. Hertius here quotes, to this Pars e, certain Words of Terence, which he makes a Slave Merchant to ſpeak, Leno fam, 
* fatror, pernicies communis adoleſcentium, perjurus, peſis ; tamen tibi a me nulla eft orta injuria, (i. e.) T own, I am a Slave Merchant” 
WF the Ruin of young Men, a perjured Perſon, a common Plague; but for all this I have done you no Injury. Adelfb. AR 5 
w7 I —_— * Pa: in Ci i his Purpoſe. N. 1 i 2 
=. Soar. eee e, Nam illud quidem, Neque dedi, ne infideli cui ＋ 
| the = circo rette a poeta, quia cum tratiaretar Atræus, perſone 3 uit; ed fi hoc 1 1 do / = | TE 2 2 


fit, videant ne guæratur latebra perjurio, (i. e.) When the Poet makes A. 1: 
he had Reaſon to make that wickad King ſay ſo, to ſupport his — = 
* given to a faithleſs Man, is void, I fear, under that Pretence, 
3. ©. 29. | | 
= * Geero's Latin is, Primo quidem decipi incommodum eft, iterum tu 
en habere, quorum perfidia toties deceptus fir. De 2 I. 1. 8 1 
Verrem, c. 15. Sen. de B i I. 4. c. 27. Pohb. 1.8. c. 1, 2. 
5 Mr. Vander Muclen, in his Commentary 


I never have, nor do believe a faithleſs Perſon, 
But if we lay down this as a general Rule, I hat Be- 
an Excuſe will be found for Infidelity and Perjury, De Offic, 


tertio turpe — ſumma igitur amentia eft, in eorum 
39 See, alſo, Homer's Ilias, I. 3. v. 3 I. 8 
and I. 10. c. 34. See M. de Sag's Traite de Þ Amitie. 


ö upon Grotins, Tom. 2. dares not th ini 
Experience ſhews, that thoſe Sort of Men, unleſs they have altogether 2 e + gg lays, 


Rules of Honeſty and Decency eſtabliſhed among Men ; and if they do not a& thus from any Fear of a conformable to the 


= Vith the Proſpect of their own Advantage and Preſervation. So that, though we know that a Man is infected r 


Opinion, we have no Right, under that Pretence, to break 
* | „ ur e, to our Word with him, and neglect to perform th 
— — We were at our Liberty to agree with him, or not ; but, from the Moment that we have — 7 — — 
m, we are neceſſarily obliged to perform it. It is a clear different Thing when we deal with Traitors — 


Thieves, Pirat 
that Atheiſts are 
abſtain from groſs 


the 


c. Mr. Bayle has, alſo, proved, at large, in his Thoughts upon a Comet, 
*. always wicked and faithleſs, and that they may, through 1 of 


ICES, | 
Oo 2 


and. the Continuation of that Work, 
Honour, or other human Motives, 


284 Of the Conſent required in 


the Maintainers of the Mortality and Impunity of 
human Souls. For *tis impoſſible, but that Men of 
theſe Principles ſhould meaſure all Right and all 
Fuſtice by their own Profit and Convenience. Into 
the ſame Herd we may pack all thoſe who practife 
ſome Villany or Vice for their ſet Trade and Em- 
ployment ; as Pirates *, Thieves, Murtherers, 
Fps Courteſans, and other profligate Wretches, 
who take Perjury for a Trifle, and make a Jeſt of 
ſacred Obligations. Thus Tacitus ſpeaks, upon the 
Occaſion of one Gannaſcus, who having ſerved 


the Romans a long Time, run over to the Germans. 


Nec irritæ aut degeneres inſidiæ fuere adverſus tranſ- 
Fugam & violatorem fidei, i. e. ( Ann. xi. c. 1g.) the 
Treachery- ceaſed to be diſhonourable, by being 
practiſed againſt a perjured Renegade *. 

And this we are farther ready to acknowledge, 
that although the Argument of Mr. Hobbes, which 
we have here endeavour*d to refute, does not per- 
form the Service he intends it for, that is, does not 
take off the Validity of Pa#s in a natural State; yet 
is in ſome Meaſure capable of good Uſe, in as much 
as we may draw from it the following Rules of Pru- 
dence ; Never to depend much on a Covenant, but 
when we know that the Intereſt of the other Party 
is concern'd in the Performance of it, as well as 
our own; and that, pon Default, he is likely to 
ſuffer ſome greater Evil or Inconvenicnce, than he 
can incur by ſtanding to the Agreement. 

That he, who enters into a Contract with his Su- 
perior, ſhould ſo. order Matters, as that his Superior 
ſhall be obliged to be the firſt Performer. For if 
the weaker Perſon diſcharge his Part firſt, the Effect 
will probably be, either that he ſhall be diſappoint- 
ed and deluded ; or that he muſt depend entirely 
on the Favour and good Grace of the other, for 
what he expects in Return. | 

Thus Socrates of Achaia rephed to the Demands 
of King Artaxerxes; The King deals moſt unrea- 
ſonably by us; what he deſires to receive from 
us, he would have to be immediately deliver'd ; 
but what he is to give us in Return, he expects we 
ſhould afterwards humbly ſue for. Died. Sic. I. xiv. 
c. 24. For the ſame Reaſon, fec:lior fides ſperatur 
ex pari, we may truſt more ſafely to the Faith and 
Honeſty of an Equal, Quintil. Declam. 3 12. 

And, laſtly, that he _— his Safety to mani- 
feſt Danger, who, by performing a Covenant, wea- 
kens himſelf, and ſtrengthens the other Party, 
upon Hopes, that in Requital, and according to the 
Agreement, he ſhall afterwards receive the like 
Aſſiſtance and Succour. For *tis a Piece of Folly 
to give a real and ſubſtantial Good, in Exchange 
for Words, Writings, or Seals, when we have no- 
thing to oppoſe to the Charms of Ambition and 


a Ethic. I. 3. c. 1. See what we have ſaid of theſe in l. 1. c. 4. ſ. 9. d Vid. Epi&et. Enchir.c. 35. 


Book Ill 
Covetouſneſs, but the ill-grounded Hopes of py, 
neſty and Fidelity ?. 

Maurocen. Hiſt. Venet. l. v. p. 193. a. Ve.1 
dare not venture to place the Security of our A. 
fairs in a League. For ſuch is the Nature of Con 
federacies, that they are frequently hindred 214 
interrupted by the various Events of Things; di. 
ferent Ends propoſed, draw the Strength and Ming 
of the Allies different Ways; and whillt each Stats 


purſues its own private Intereſt, the common Goy WR: 


is diſregarded or betray*d. Reinforcements 24 WM 
Supplies are neither ſent in equal Proportion, 1 8 
at the Time agreed upon: Hence ariſe Suſpicion 
and Eſtrangement of Affections, from this ogy 


Quarrels, and from Quarrels utter Deſcrtions, x _ 


Violations of the main Contract; and thus, » 3 
length, thoſe of the Confederates who are leaſt 1. Rn 
to make Reſiſtance, become a Prey not only y RR 
their Enemies, but to their Alllies. = 

X. We are now to proceed to that other Sea 
of Fear, ariſing from the Approach or the App. "pF 
henſion of ſome grievous Miſchief. And, in iv JR 
this Point, it is neceſſary that we go back to fy. A 
niſh ourſelves with ſome clear and fundzm:;; {RR 


Principles. And ſuch is this undoubted and g. 
ginal Truth, That our Will naturally inclines to 1; 
it looks upon as good. Now it appears no |; 
good and deſirable to the Will, to avoid an n. 
minent Evil, than to acquire an abſent Benet, 
and, towards the attaining of both theſ: Ends, w 
employ the moſt likely Means, although they E 
ſuch as we ſhould not barely, on their Accoun, en 
chooſe or embrace. For we commonly mk: 
uſe of Methods, in themſclves ungrateful and to 
bleſome, for the Eſcaping of a Danger, as for th 
acquiring of a Pleaſure . Though, indeed, th 
Hopes of compaſſing a Good does more ſutem 
the Grievouſnefs of theſe Means or Methods, tha 
the Care of preventing an Evil. For which Re 
ſon Ariſtotle © calls thoſe only xt (that is, party 
voluntary, partly involuntary) Actions 5, wh 
are undertaken for the Sake of declining ſome M- 
chief which we are like to ſuffer ; as in that con- 
mon Inſtance, of throwing Goods over-board in 
Storm. Though as great Hardſhips as any of ti 
Kind are undergone by the Wreſtlers, and az 
Engagers in the publick Games, to prepare that 
Body for thoſe Exerciſes * What we would 0 
ſerve then is this, That although Actions, p# 
form'd upon Fear of a greater Evil, ought to k 
accounted ſpontaneous, and tho” the letter E, 
which, in thoſe Caſes, we chooſe, is, as Thing 
then ſtand, the real Object of our Deſire; yet 
this is not ſufficient to found an Ob/rgation 1 3 
towards another. For ſince every O 


* 
— 


\ 


The Author hom ſpeaks only of that CircumſpeRion that we ought to uſe in treating with ſuch Men : For he denies mn 


we are obliged to obſerve what we have freely promiſed. See what he ſpeaks a little lower, 5. 11. in the Place where de & 


amines the Maxim of Cicero. De Offic. I. 3. c. 29. See, alſo, 1.8. c. 4. $.5. 
We may eaſily diſcern, that this Paſſage is not very pertinently alledged. If we may deliberately deceive ſuch Sort of ec 


we may much more diſtruſt their Promiſes. 


3 This Quotation is not very neceſſary, becauſe that Hiſtorian there treats, in general, of the Inconveniences which aue # 


Alliances of one State with another. 


+ As for Example, The ancient Wreſtlers, as our Author obſerves a little lower, underwent chearfully the Regrmen © 
auſtere Life, and great Fatigues, that they might win the Crown of the Olympick Games. See Epictet. Enchirid. 
What our Author ſays here, is not contrary to the Maxim which we have defended above after him, I. 1. c. 6. $. ! 
in general, Man is more ſenſible of Evil than Good, that hinders not but that ſometimes he may reſo 
agreeable in themſelves upon ſome Occaſions, to obtain a Good which he looks upon as much more confi 
Evil more troubleſome. And then the Hope of Good makes us think the Means lels troubleſome, than 
ing the Evil does, as well becauſe we embrace theſe Means with an entire Liberty in the firſt Caſe, and not 1 


fa 
- in 

vg 5 

we to do ſome This 

derable, or to 00 

n the Deſire of 3 

n the latter, , 


cauſe the Acquirement of Good is ſomething poſitive, which produces à new Pleaſure and Advantage; whereas a x 


from Evil leaves us in the ſame Condition we were. 
See l. 1. c. 4. $. 9. before going. 


cirefte 


] — ⁰eiꝶmd oo ce ei... 


- 7 


ANA 


3 
til 
10 
on A 


„„ % WHae' wc wc. _7T 


CAP. VI. making Promiſes and Pats. 285 


directed towards ſome other Party, to whom it is ture; and ſhould an Injury (Sat is, a Deed, cr 
to be made good, and who thereby obtains a corre - Fact, directly contrary to that Law) be able to cauſe 
ſpondent Ri ht of compelling us to Performance; any ſuch Effect, he Law of Nature would lend 
to produce fach an Engagement, tis not enough Strength and Aſſiſtance to its Enemy, and mani- 


chat one Perſon has in him the due Grounds or feſtly contribute to its own Deſtruction. We may 
| Principles of an Obligation, but it is requiſite that as well fay, that a Law, which forbids Thieves, 


there be, in ſome other Perſons, Principles fit to may, at the ſame Time, reckon their Trade and 
create a Right. For we can have no Notion of Practice amongſt the honeſt Ways of Gain 7. 


| I an Obligation, unleſs a Right anſwer to it, or be XI. But, before we apply theſe Remarks more 


conſequent upon it: As I can owe nothing, if cloſely to the Point, it is neceſſary that we make 
there be no Perſon, who can rightly demand any farther Enquiry, whether the Author of the Fear 
Thing from me. Therefore ſuch Fear alone inva- was the Party with whom we are engaged in Bu- 
lidates and deſtroys an Obligation, as is cauſed by ſineſs, or ſome other Perſon. And then again, 
ſome Vice or Imperfection in the other Party, ren- whether he had a juſt Power and Authority of 


dering him incapable of acquiring a Right *, And preſenting ſuch a Fear to our Mind, or not. For 
uach a Defect is every ijurious Action, which can. this is true, beyond Diſpute, that in Caſe I have 


not be ſaid to produce a Right without a manifeſt taken an Obligation upon me through Fear of Mil- 
Contradi&tion *. For to pay what another has a chief, threatened by a third Perſon, neither at the 
Right to demand, is a Precept of the Law of Na- Inſtigation, nor with the Confederacy of the Party 


<<. F 4 * £ 


_ 


1 Nihil conſenſui tam contrarium eft, qui ac bone fidei judicia ſuſtinet, quam vis atque metus, quem com obare contra b 
eft. Digeſt: 1. 50. tit. 18. De wk Reg. Jar. leg. 116, See © 94 Sy Quod — cauſa 2 — oh and Mr. r Civ 
ws in their natural Order, Part 1. I. 1. tit: 18. F. 2: We may add, alſo, what Cicero ſays, Fam illis 5. omiſſis ſlandum non (Ce 
o non wvidet, que coattus quis metu, e deceptus dolo 2 4 ? Que quidem pleraque Jure Pretorio liberantur, nonnulla Legi bus. 
Offic. I. 1. C. 10. (i. e) As for Promiſes extorted by Fear, or ſurprized by Fraud, who fees not that we are not obli — t 
keep them ? The Prztor himſelf frees us from many of them, and the Laws from others. Solon (as Plutarch relates) 6 T. 
« lowing Men, who had no Children, to give all they had, by Will, to whom they pleaſed, yet did not thereby a n 97 il 
« Sorts of Donations indifferently, but of thoſe only that were given freely without any Violence, and without 4 Mind = ar 
« with the Potions, Spels, or the Careſſes of a Woman, being juſtly perſuaded, that there is no Difference between Sedu 2 
« and Force; and placing, in the ſame Rank, Surprize and Violence Pleaſure and Pain, as Things which equally cl 1 
* fon N = 8 b — nc has + chich equally cloud our Rea- 
. 0 Eu rau *% Te0TT1KovVTW; To oN. ag To Bids ov, 20 172 pirO- Te B. Nn CiaPigtr, ANN tle raurd Tyv and ws 
araixn, x TY Ty THY ndory Hper®, ws Ne ix Aoy1o poor ardgwre Gurajpiruy. : n 
- — — _ * the Degeſts cited 5. 8. Note Pu. 481. 
To clear atter, it is neceſſary to make ſome Reflections. 1. The Reaſon, which « 
Tncapacity in the Author of the Fear, to acquire any Right from the other Contractor erh ret - my 
from the Perſon on whom the Fear acts, That his Conſent is not ſo fret as is required in all Promiſes and Agreem 5 =p" 
to be perfectly voluntary, Tis not here as it is in Actions criminal. and evil in themſelves, which ou A 1 #y — 
for Fear of the greateſt Menaces, though the Fear, to which we yield, may leſſen the Crime. 2 1 h IRS 
obey the Law that forbids them, we are thought to be free ſo far as is neceſſiry to make us wal able 2 my * W 
in View but the Danger which we are immediately threatened with. But in the Caſe of Promites id A 1 
not done without Artifice and Conſtraint from him with whom we engage, is looked upon with R aſt 1 
Ground of Conſent, and, conſequently, is void in itſelf, becauſe we act about Things indifferent whi h ras ood OD A HO 
farther than we ſee convenient. The Law, that leaves us at Liberty to do them, or not to do them 1 * ) N — 49 are 
to fulfil what we are engaged to, contrary to our Will and Intereſt: Reaſon and Prudence, in theſe Caſes will lies * 
to depart from our Rights, than expoſe ourſelyes to the ill Effect of Force; but, after the Danger is ov * othi 1 
to make good an Act which is null in itſelf, unleſs we fear a worſe Conſequence than appears 4 doi wg 'M 5 — 1 4 
uſed ( in his Civil Laws reduced to a natural Order, Part 1. Lib. 1. Tit. 18. F. 2.) this Neaſon to — ch Nutt ot Rea Fong 
gagements, but explains them obſcurely, has not forgot the other Reaſon taken trom the Inſtance of hi g way 4 1 
promiſe or treat. Mr. Gundling, in a very curious and uſeful Treatiſe, (De eficienti Metus, tum i ot him , o is conſtrained to 
tum etiam Homimum privatorum, &c. Cap. 1, 25 & egg] rejects this Principle, of the full Liber: 9 us liber arum Gentium, 
He who acts by Conftraint, ſays he, not only wills, but ardently wills, that to which he i 4 an — 
ſore, as voluntary, when influenced by this Motive, as if the ſame Motive ſhould en b bi ee * Acton in, there- 
nies but that there is here an Act of the Vill. I will even allow there is a Kind of 22 rr 
the Caſe before us, may refuſe, for Inſtance, an Hundred Pounds to a Robber —_ h Ids 2 5. ” properly ſpeaking, a Man, in 
af 26 be killed don mb foch a Fronlhs.” os that be dies Bs wk 2 AN iſtol to his Breaſt, and rather ſuffer 
granted by any one, who can reflect on what paſſes in his own Mind. The Deſire of K cupere) 15 What will never be 
manifeſtly on the Side oppoſite to that he takes. Nor would he take it, if he did not jg oul, his Wiſh, his Inclination, are all 
Therefore, he is no Way fo free in this Senſe as he ſhould be, with regard to ſuch En Judge it neceſſary to avoid a greater Evil. 
tract, while they are contrary to his Deſires. Whereas, with reſpect to criminal Adlon, from as es obliges him to con- 
ſtain, it is ſufficient to avoid their Imputation, that he can reſiſt, though with P. cult * which he ought wholly to ab- 
Danger. This Difficulty diminiſhes bis Fault, becauſe it implies a ReluQance to yield, nd \'D 1 Sight of ſome great impending 
tremity : But yet it does not excnſe him entirely, and When he has Courage an 1 1 eſire not to be reduced to that Ex- 
Merit of his Obedience to the Law. It is needleſs to add more on ſo N. Subj we P 
Evil, which, being 28282 is ſuſhcient to make forced Promiſes and A ED 5 Author, teme to think, that the 
3 may afright the moſt courageous Perſons. Tis certainly the Opinion of he Rows + ougnt 10 De. very terrible, whoſe 
the Langer of Death, Slavery, Torments, Confinement, &c. Metum accipiendum Lab ogy Lawyers, who confine this Fear to 
malitatis gui merito & in hominem con/lantiſſimum cadat. Digeſt. 1 tit. 2. leg. 9 
lutis periculum, wel corporis cruciatum contineat. Cod. I. 2. tit. 4. De Tranſat 575 55 6. Talem metum probari oportet, gui ſa- 
_ Fear is unjuſt, I do not ſee why the Apprehenſion of a ſmall Evil is not ſufficient x 1 Re 
Right to dy _ 77 * - without it Conſent had not been given, The leaf Ivjuſtice, in 1. 1 299. Kana 
Author of it than the greateſt. But the Fear muſt not be i „in my Opinion, gives no more 
mult blame himſelf. Van rimoris j: . . a vain one, for he that reſigns himſelf u | 
juſtia excuſatio non eft, Digeſt. I. 50. tit. | P to panick Fears 
— —4 3 = 1 would not have 4 1 Reſolution 3 reſiſt e .* 3 as 
„tha 8 . e 
ey yield to the leaſt Impreſſions; ſo that the ſlighteſt Force prevails as 3 _=_ 2 


G 3 
- y 2 33 88 — Ry for their Sake that the Laws puniſh Violence and Oppreſſi : 
according to the judicious RefleQon of 8 be his! 150 55 N 223 of nulling a Contract, x proceeds nen hence, 
plication of Suits, which are, without ContradiQion reatiſe of Reſtitution, that the Lawgivers would pre 1 
and thei N , iction, a great Evil; but they have 1 i prevent the Multi- 
„ = _ we may obſerve exaclly what has 4 ll pr Vas pea. or: Bog 8 * 
and, in general, all unlawful * ick eb all Force, and every Kind of Violence, dire or indirect = 3 
which oblige Men, contrary to their Inclination, to give their Conſent which ee 
: ” » erw 1 , 


they would not, takes away that Libe ich i 
l » n which 4 
— 1105 n * — A. prom 45 cle po! Ron valid, and, conſequently, renders all Pro. 


aſſerts, that the A : , : one Paſſa : : 

contrary to the Jo. gp nag Ne Lax — * b 7 2 For, 5 ht to „ I =_ *; — 
l T%7 XaTH Ta; duonuy; KA 5 60 at ©, Oo) on of fome un oreſeen Accident, * 3 ich are 
ETg30 Joxire 776 * Cds, Nast dl 3 & FEY wor, mn 1Þ oma 1 108. drs ae 0. 20 * oy 1 . O Tis &y ofoAuywy gur dio ga, 
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286 Of the Conſent required in 


to whom the Engagement was made, I ſtand 
firmly bound to perform what I promiſed him, 
For there appears no Fault in him, which might 
render him incapable of acquiring a Right upon 
me; and, on the contrary, he may juitly challenge 
a Requital, in that he lent me his Aſſiſtance, in 
warding off the Danger I 1 from ano- 
ther Quarter *®, Thus, if 1 hire a Guard of Sol- 
diers to defend me againſt Robbers, I am, no Doubt, 
obliged ſtrictly to pay them the Price of their Ser- 
vice. And a Man, who, being reduced to a low 
Condition, procures, by large Promiſes, the Help 
of others, and veg by their Means, eſcaped the 
Danger, is afterwards backward in performing, 
contracts the double Guilt of Perfidiouſneſs, and 
of Ingratitude. | 

A Promiſe is, likewiſe, valid, if made to a third 
Perſon, through our Awe and Dread of a lawful 
Superior; who had a juſt Right of commanding 
us, and of denouncing a Penalty upon Default. For 
here the Party, to whom I make the Engagement, is 
in no Fault; and I can only blame myſelf for being 


driven to a Thing through Fear of Puniſhment, 


which I ought voluntarily to have undertaken. 
Thus, ſhould a King lend a Body of his Soldiers, 
for Guards, to a Foreign Prince, and for the great- 
er Security, command them to ſwear Obedience to 
the Stranger ; they ſhall not afterwards fly from 
their new Obligation, upon Pretence that they were 
brought to it by Fear; ſince the Fear proceeded 
from him, who had a Sovereign Right of laying 
this Injunction on them, and of forcing them by 
any Methods to their Duty. In the ſame Manner, 
ſhould we ſuppoſe that a Father might betroth his 
Daughter to a Man, quite againſt her Inclination; 
and, in this Caſe, when ſhe, out of Fear of her 
Father's Authority, has given her Faith to the leſs 
agreeable Spouſe, ſhe cannot afterwards diſappoint 
him: For there is no Fault in him, to prejudice 
his Right, accruing from that Promiſe ; and the 


AL r * * 


Book 11] 


Daughter ought freely to have ed her I 
Pleaſure; — ſo cannot e vin <8 
ſhe has no Right to refiſt. Thus far then  ; & 
Point of Moment to conſider, who was th- 4 8 
of the Fear. But, in other Caſes, the Rule cf ,, WR 
Roman Lawyers holds good, That it makes 1, i =_ 
ference from what Perſon the Fear proceeds , why 2 
when one has a Rigbt of putting us into ſuch 1 
Fear; and when the Fear is actually the Canſe, m wo 


the bare Occaſion only of the Promiſe, or Pad, , 


ſequent upon it 4. * == 


Thoſe Promiſes then, or Patts, we take tobe, 
valid, which a Man is compel'd to en age in by = 
unjuſt Force of the Party to whom they are may, 
For ſince he, who extorts any Thing from anime. 
by uſing unjuſt Terrors, is, by the Law of Naw, © 
bound to reſtore it, and muſt, conſequently, mz © 

ood what the other Perſon loſes by ſuch a fo 

argain. So 5 Seneca l. iv. Controv. 26. The Que j 
ſtion is, Whether Force and Neceſlity rende 
Buſineſs invalid, when they did not proceed Gow | 
the Party contracting? * What Influence (will þ | 
ſay) can your Compulſion have on me, when i © 
*« was not I that compePd you? The Puniſhmen 
% cannot be mine, unleſs the Fault were min: © 
But the other denies this Way of arguing. I 
„Law, ſays he, as to the preſent Caſe, doth i 
«« proſecute him that offers the Violence, but « 
& fiſts and relieves him that ſuffers it; it ſeen; 
& unreaſonable, That a Man ſhould be bound by 
&« an N thruſt upon him againſt hy | 
Will. Whence theNeceſlity proceeded, is a Prin © 
of no Weight in the Diſpute. That which u. 2 
ders the Contract unjuſt, is the hard Fortune gd 
<< the Sufferer, not the Perſon of the Doer.” 14y © 
Controv. I. iv. c. 8. If it be ſaid, it was not I ti: © 
applied the Force, but another; the Anſwer i, © bt 
That Man, who makes his Advantage by Viol 
offer d by ſome other Hand, is no leſs guilty un 
if he had been himſelf the actual Performer, | 


* 
2 


* 
* 


: Whether the Evil be at a Diſtance, and uncertain, or it be, according to all Appearance, juſt ready to happen. In the i © 
Caſe it is plain, that Fear, from a third Perſon, can't invalidate a Promiſe or Agreement. In the other, though the Fear be pe | 7 
ſent, it has no Manner of Influence upon the Nature of a Promiſe or Agreement. All that is done is, that it gives the Pm 5 
engaged a Right to accuſe the third Perſon, by whoſe unjuſt Force he made the Engagement, and without which he had made m 
Contract. Titiuvs's Olſerv. 224. We ſhall find this Rule more diſtinctly explained in my Remarks upon Grotius, de Jur. Bi. # F 


Pac. Lib. 2. Cap. 11. F. 7. Note 


2 Si quo magis te de wi hoſlium my latromas, wel fepuli tuerer, wel liberarem, aliquid à te acrepero, wel te obligavero ; non din | 
me hoc edifto teneri, niſi ipſe hanc tibi vim nn Cæterum fi alienus ſum d vi, teneri me non debere ; ego enim opera potiu ut 
eg 


mer cedem accepiſſe v ideor. Digeſt. 1. 4. tit. 2. leg. 9. F. 1. 


2 


his Abridgment of the Duties of 4 Man and Citizen, |. 1. c. 9. 5. 17 adds, With 


3 Non eam vim quam Magiſtratus intulit, ſcilicet jure licito, & jure honoris, quem ne. Ibid. leg. 3. f. 1. This Author,v 
eſpect or Deference to a Perſon to whom  F | 
have great Obligations. And 'tis for this Reaſon that he reports an Example of a Child, who married againſt his own Incliniin Bo 8 
to pleaſe his Father, although he could have abſolutely avoided it. See 1. 6. c. 2. F. 14. following. Such a Conſtraint lea! 1 
the Engagement in its full Force, and ſo the Roman Law has decided it; for, according to that, a Son, even in his Nong 
could not be forced by his Father to marry ; but the Cafe was other ways with the Daughters : $i patre cogente ducit uxoren [fis 


familias, qui non cogitur uxorem 33 quam non duceret, ſi ſui arlitrii 2 contraxit tamen matrimonium quod inter ini 
contrabitur, maluiſſe hoc videtur. Digeſt. Lib. 23. Tit. 2. dc ritu nupt. leg. 21, & 22. See Mr. Neodt's Commentaty on thi I 
tle, p. 489, 499. Mr. Boehmer, in a Diſſertation ds Matrimonio coacto, publiſhed 1721, (p. 29.) has ventured to give a ne- 2 
planation of this Law. He ſays, That it relates to a Son whom the Father has conſtrained to marry, only leaving him t 
Choice of a Wife. I do not know if many People will reliſh this Conjecture, but to me it appears quite ftranigd. 

4 In hac dfione non querittr, utrum is qui convenitur, an alius metum fecit; ſufficit enim hoc docere, metum fibi illatum, wel vin 
& ex hac re eum qui convenitur, etfi crimine caret, lucrum tamen Jenfaſe . Nam cum metus habeat in ſe ignorantiam, merit u ® 
aftringitur, ut defignet, quis ei metum, vel vim adhibuit, & ideo ad hoc tantum Afor aftringitur, ut doceat metum in cauſe fuſe, i 
alicui acceptam pecuniam faceret, wel rem traderet, wel quid alind faceret. Digeſt. I. 4. tit. 2. Duod metus cauſa, leg. 14. i 
The Roman Lawyers, grounding themſelves on an intricate Point of the Law (according to which, an Action, brought on Acct 
of Fear, was partly perſonal, partly real) did not here diſtinguiſh, whether the Perſon contracting knew, or was ignorant of, 
Fear by which he was influenced. There i, nevertheleſs, a Law of the Code, which ſeems to ſuppoſe, That the Party 40 
this Motive. The Caſe there relates to a forced Sale: Non intere/t d quo vis adbibitaſit Patri & Patruo tuo, utrum ab a 
an vero ſeiente emtore, ab alio, ut vi metuve, paſſeſſionem vendere cogeretur. Cod. Lib. 2. Tit. 20. de his que vi, dc. leg 
But befides, that theſe Words ( /c/znte emtore) are not found in the Baſilica, they infer no Conſequence to found a general AW i 

n, becauſe they ate taken from a Reſeript, accommodated to the particular Cafe in Queſtion, as has been jultly obſerved | 

r. Voda, p. 110, and by Mr. Sthulting, on the Title of the Digeſt. Quad metiis cauſa, &c. J. 5. So there is no Proba | 
that the Emperor Gordian, who publiſhed this Re/tripe, ever thought of ſach a Diſtinftion, It is, however, in my Opinion, ll 
well founded to j of it by the Principles of natural Equity, | 

s The Latin of Seneca is, Au, / in re vis & neceffitas, ita tamen reſtindantur, gue per vim & neceſtatem gefia fat, I 
& neceſſitas d paciſcente adhibita eft ? Nibil, inguit, med, an tu cogaris, f non & me cogeris, meam culpam oportet cc, ut mea pau" 
Nan, inquit, neque enim Lex atthibenti vim iraſcitur, ſe o ſuccurrit, & iniquum illi videtur, id ratum efſe, quod aliſuil, 10. of 
woluit pactus eft, ſed quia cogftus eft., Nihil autem refert, per quem illi necefſt fuit. Iniquuni enim, quod reſcinditur, facil fort | 
— Ar eft, non perſona (Ho And again, Non mea, inquit, /ed aliena vis ſuit ; equ# dignus eft pana, gui iſe vin d 
1 | 


alio admota ad lucrum ſuum utitur, See, allo, Mr. Nos, de Furiſtie, & Imperio, Lb. 2. cap, 14. 
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7 CHAP. VI. 


vr full Reſtitution *. 
ile Way of acting, 


Y | off d the Violence, ; 
v.50 — in the Party who ſuffer'd it; becauſe, 
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Speak, Slave, your Merits I ne'er fled nor ſtole ; 
You've ſcaped the Scourge, and ſtill your Hide 
keeps whole : 


I've done no Murther ; and you feed no Fowl. 


Reparation in the Party who 


ſity of 
NN takes off all Obligation to 


ſhould he offer to do *, or to give what, in the 
Agreement, he promiſed, he ought, in common 

aſtice, immediately to receive full Recompence, 
And *twould be a fooliſh and 
when we are once got clear of 


I merit Pardon, but I win no Praiſe. 


Add. I. vii. ſ. 3. D. de pactis. Seneca, I. it. Con- 


the Danger, to pay voluntarily 
upon Force, and then to require 


Quid fi me tonſor cum ſtricta 1 ſupra eſt, 
Tunc libertatem divitiaſque rage“ 

Promittam: Nec enim rogat illo tempore tonſor, 
Latro rogat ; res eſt imperioſa timor. 

Sed fuerit curva cum tuta novacula theca, 
Frangam tonſori crura manuſque ſimul. 


My Barber with his Razor on my Throat, 


Asks me for Wealth and Freedom, and what not : 
promiſe all, whilſt Danger ties my Hands, 


For not the Barber, but the Rogue demands; 


. 


I & Arte P. 


BE ſpecially ſince the other deny 
vor accepts our Promiſe, does, 

Flare manifeſtly, that 'tis far from his Thoughts 
ad Deſigns to make us any Satisfaction. Beſides, 
ow ridiculous would it be in you to reckon it a 
Piece of Merit, when you forbear a Miſchief, which 
e Laws forbid you to commit, to pretend that 


; But when fierce Razor to ſafe Sheath withdrew, 


= I'd ſpoil his Dancing, and his Fiddling too. 
F when he demands 
| y that very Act, de- 


ou do a Man a Kindneſs, by refraining from ſome 


l 6. otorious Villany ? And, therefore, Cicero ut- 
Scrly denies himſelf to have been obliged to An- 


, for not killing him at Bruduſium. What Be- 
, what Favour is it, (ſays he) that you with- 
ad your Hands from the fouleſt Wickedneſs ? What 
Kindneſs can Thieves boaſt of, but that they ſpared 
Man's Life, when it was in their Power to have 


| . purder*d him ? 


# Horat. I. I. Epiſt. 16. 
: Non furtum feci, nec fugi, fi mihi dicat 


Servus, habes pretium loris, non ureris aio. 


Neon hominem occidi ; non paſces in cruce Corvos. 


vitavi denique culpam 
Non laudem = 25 


a Philip 2. 


PY 


ET — — ah 


what we promiſed ev. 1 3: 
Reparation of the a Benefit. 


Not to do a Villany will never paſs for 
Quinctil. Declam. 330. To make an 
End of an Injury, is by no Means to begin a Kind- 
neſs. | 
No more is a Man bound to perform his Pro- 
miſe, who, in a Caſe of this Nature, gives; Se- 
curity for the Perſon in Diſtreſs ; although his own 
Fear is not the Cauſe of his entring into the En- 
gement. For ſince Suretiſbip is a Kind of in- 
— Contract, admitted to confirm and ſtrengthen 
the main Buſineſs; it would be abſurd (at leaft 
with regard to natural Law) to attribute more Ef- 
ficacy to the former, than to the latter ; to make 
the principal Debtor leſs ſtrictly obliged, than he 
who comes into the Buſineſs purely for his Aſ- 
ſiſtance d. The Caſe is otherwiſe, if this third 
Party, for the Relief of the Sufferer, contract an 
Obligation, in which he himſelf is the Principal, 
not the Surety, or the Acceſſary. For Inſtance, if 
a Man, out of Kindneſs and Pity, ſhould promiſe 
ſome Reward to a Villain, upon Condition he will 
ſet a poor Wretch at Liberty, whom he has got 
under his Power . For here the Contractor him- 
ſelf is not properly put under Fear, nor can he uſe 
thoſe Exceptions, which might be made by the 
Perſon he delivers ; in as much as he engages upon 
his own Score, not in the Name of the other, and 
cannot be ſaid to build his Bargain on a primary 
Obligation ; ſince, indeed, none paſs'd but what 
he freely ſet on Foot, and of which he took the 
whole Burthen on himſelf, And he ought to 
eſteem it a Thing well worth his Pains or Coſt, to 
have ſaved the Life of an innocent Man, and to 
have acquired the Glory of Beneficence in ſo ex- 
traordinary a Degree. 

But if a Perſon, in this captive Condition, upon 
making Terms for his Liberty, ſhall leave Hoſtages 
to continue under the Power of the Villains, till 
ſuch Time as he ſhall have perform*d what he pro- 
miſed ; he is then, indeed, bound to make good his 
Word, yet not by virtue of his Contract with the 
Rogues, but of that whereby he ſtands engaged to 
the Friends whom he has left in his Room, In Mo- 
rocco, and other Parts of Africk, the whole Body 


> Vid. Infit. I. 3. tit, 21. De Fidyjuſſor. F. 5. 


There is no Neceſſity here to have Recourſe to this Fiction 


__ <xtorted Engagements, and the Want of Liberty 
ent our Author uſes here, can only be re 

afions on this Subject, as they have done in other Matters 
Fear, are valid in _ 
foribus, F. 1. and Mr. Noodt, de Forma ementland; 


= this our Author will treat in Lib. 
This Note is put into the Text, 
A Horace is there treating of another Matter, 
This is the Deciſion of the Roman Lawyers 
= whom he is Surety, a 
onſtitutus, & 
, folus fidejuſſor liberabitur. Di 
P Mr. Hertins maintains, That in this laſt Caſe the Enga 
ed or promiſed on that Account. For, ſays he, thoug 


of a Thing, to whict} ; : 
ok. Ms. which the Perſon, in whoſe Fay 


| 7 of Law ; and our Author ought the more to have 
cauſe he condemns it himſelf, when he criticiſes upon Grotius's Opini | ; | 
inſiſted upon the Principle he laid down A rotius's Opinion, at the End of F. 12, of this Chapter. 


and ſo the Quotation is not proper 


f who ſay, at the ſame Time, That if the Surety has en d thro? * dh 
fer metams Rews | ; engageth himſelf voluntarily, the Engagement of this latter is good, but of ha s - 


our we contract, is 


riarias is of the ſame Opinion in his Inftit. Jur. Nat, & Gent. Lib. 2. cap, 11. F. 16, 


4 ** — 


— 


avoided it, 


| He had better 
, viz. The Incapacity of the Author of the Violence to obtain any Right by 
in the Perſon who gives ſuch a forced Conſent, See F. 10. The Ar- 


garded as an Argument ad hominem againſt the Roman Lawyers, who, ſeeking vain 
a\ maintain, That the Contracts of 2 

„ altho* they ought — x be * by the Prætor. See Inflitut. I. 4. tit. 13. De Ex- 
oy i mali, c. 16. | 
> 'This is a Term of Law, by which is underſtood a mutual Releaſe, between two Perſons who were Debtors to each 


5. e. 11. $.5. Vid. Digeft.1. 44. tit. 4. De doli mali & metus Exceptione, leg. 8. 


, extorted by an un- 


other, 


r null. Labes ait, Si 


ufſorem nolentem dederit, ipſe & fidejuſſor liberabitur. Si ſolus fidejuſſor metu 7 ö 
7 4. tit. 2. Quod metus cauſa, leg. 14. $.6. See l. 5. LK N 
ement is not valid, unleſs there be an 


5 he be 
Uy oppreſſed. The Author himfelf, in the following Chapter, 15 


id, 1 n open Donation of what is de- 
ngaged in his own Name, tis only to ſave another, Who is 
9. regards, as null, all Promiſes or Agreements made in 
rigorouſly bound. For my Part, I think this Obſerva- 


of 


_ at 
- — Os +$—— 4 _— 4 a — 
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of Chriſtian Slaves paſs their Faith for each parti- 
cular Man of their Number, that he ſhall not go 
off; and, by Means of this Security, they are allow- 
ed to walk the City without their Chains; and in 
Caſe one of them make their Eſcape, the reſt are 
obliged to pay the Price he was. valued at. Whe- 
ther an Oath, added to Promiſes of this Kind, does 


more confirm and eſtabliſh their Force, we ſhall _ 


hereafter examine. 

It is a noted Saying of Tully, in his third Book of 
Offices, c. 29. If you have agreed with Thieves 
to give them ſuch a Sum to ſave your Life, it is no 
Deceit to recede from your Promiſe, though you have 
given your Oath too for the Performance. For Rob- 
bers or Pirates are not in the Number of any particu- 
lar and lawful Enemies, but ſhould be looked on as 
the Adverſaries of Mankind ; and, therefore, no true 
Faith or Oath can properly paſs between us and them. 
Which Aſſertion we thus far allow, holds good, 
that a Promiſe, made to ſuch Men through the 
Compulſion of Fear, ſhall not be binding. But the 
Reaſon, on which Tully proceeds, is not ſatisfacto 
to many Perſons ; eſpecially, if extended to ſuc 
Patts or Promiſes as we commence with the ſame 
Villains, without being brought to it by Vio- 
lence. For tho*, by the common Cuſtom of Na- 
tions *, a lawful Enemy and a Robber are treated 
in a different Method, yet the latter cannot be ſaid 
immediately to loſe all Rights of Humanity ; at 
leaſt, if he ſtill deal with ſome Perſons in a fair and 
peaceable Manner. For when he tranſacts with 
me, without influencing my Conſent by Fear, he 
bargains not as a Robver, but like any other Man. 
Now a Robber is called a common Adverſary, be- 
cauſe he docs not, like other Enemies, offer War 
peculiarly to any Party ; but practiſes hoſtile Force 
upon all, without Diſtinction, that fall into his 
Hands. Upon which Account, in order to quell 
and to ſuppreſs him, there is no Need of the For- 
malities T denouncing War, and liſting Soldiers 
againſt him; but Nature commiſſions every Man 
to proſecute him in a military Way. But it may 
ſtill be affirm'd, that as, by Tully's own Confeſſion, 
a State of Hoſtility does not hinder us from being 
bound to obſerve Faith with an Enemy; ſo neither 
is this common Hoſtility of the Robber an Hin- 
drance to our 1 Covenant made with 
him, eſpecially if, as we have all along ſuppoſed, 
he lays aſide the Part of an Enemy in the Act of 
Covenanting. 


7 


Of the Conſent required in 


Book [ll 


Grotius forms another Objection to this Pu 
Such as are notoriouſly wicked, and are KM 
of any civil Society, may, if we regard the 5 
* of Nature, be, by any Man, puniſh'q.” ("Thi 
Hypotheſis we ſhall examine in another Place 
Nou they, who may be puniſh'd, and even y, 
Death, may, likewiſe, bo deſpoil'd of he 
Goods, may be diſpoſſeſs'd of their Rights, 3 
** amongſt their Rights, that which accrues to 


from our Promile is one; and therefore, that ty — 
% may, by way of Puniſhment, be taken „ 
„ them.” em 


But Grotius anſwers this Ar 
with great Eaſe: For he that voluntarily barg 
with a Thief, Anowing him to be ſuch, dow, b 
that very Act, renounce all Exception 
his Perſon, which might otherwiſe render tr 
Promiſe invalid. Elſe the Buſineſs was vain and & 
inſignificant, and nothing really paſs'd beten 
them. Should I be got out of my Road, v4 
promiſe a Thief ſome Reward for ſetting ne 
Right again, there is no Doubt to be made, hy 
I ought freely to pay it. And thus too the Rs 
man Lawyers rightly maintain, „ That what. 
ever is depoſited with us by a Thief, ought u 
be reſtored to him +, if the true Owner of i 
does not appear.“ To which they ſhould add thi 
farther Condition, That the Man, who receives tx 
Thing in Truſt, does not know the Fraud of th 
other: For in Caſe he is ſatisfied that the Perf 
is a Villain, and that the Goods are ſtolen, I 0h 
not ſee how he can take them in Charge, withou 
bringing himſelf in as an Acceſſary to the Crine 
XII. But many, indeed, there are, who maintain, 
that Pads and Promiſes, though extorted throug 
Fear, have yet the Force and Power of obligiy'. 
Some urge the Authority of the Roman Las, 
which, by giving full Reſtitution 5, ſhould fern 
to ſuppoſe, that thoſe Engagements are in fri 
Juſtice binding, but ought to be relieved and cr 
rected in Courts of Equity. But tis eaſy to vind- 
cate the Practice, without drawing any ſuch Con- 
cluſion from it. For ſince the Parties are Men- 
bers of a civil State, the Court does not preſent 
take it for granted, that one of them offer'd Vio 
lence to the other; and ſince that Point may ber 
a Diſpute, it ſeems convenient ſo long to keep up 
ſuch a Contract, and to ſuppoſe it good, till the 
Judge ſhall receive —— } Evidence, That te 
Allegation of Fear, on which the Aim ws 
grounded, was really juſt and true. But it dos 


— 


1 Cicero's Latin is this, Ut fi prædonibus pactum pro capite pretium non attuleris, nulla fraus eſt, ne 
feceris. Nam pirata non eft perduellium numero definitus, ſed communis hoſtis ommium ; cum 


commune. See, alſo, what is ſaid, I. 4. c. 2. F. 8. 


juratus quiden id in 


nec fides debet, nec juijuranin 4, 


1 F ati 
+ ( . . 2 
gumm _—_ 
. <S * 
1 4 # fo 
_ > 
*o : 7 
1 
. 


» = 
2 1 
m 
FR. 
** 
* "1 4 ; 
1 
bo 4 1 
* o 
x - «at - 
v at 
* C 


"OO 


. 
- wh - 


2 Heliodor. ZEthiop. I. 1. c. 3. p. 56. Never a War with Robbers was terminated by Treaty. The Greek is, Av ya; in m- 
1 ; TTOTE fe Ant: TX pO, 89: iy omorIai; £7 Xt Tyy re But ſee Grotius, J. 3. C. 19. $. 2. Numb. 2. 
i 3 See l. 8. c. 3. 14. 7 
4 Duod fi ego | cui ſpolia abſtulit Latro] ad pctenda ea non veniam, nibilominus ei reſlituenda Fa qui deprſuit, guamxis malt 1 
depoſuit. _ 2 ˖ tit. 165 Depoſit: wel contra, leg. 31. F. 1. See l. 4. c. 13. F. 5. following. And the Commenta!) % 
 Noodt on this Title, p. 366. 
5s This is the Opinion of Mr. Montagne, in his Eſſays, J. 3. c. 1. What Fear has once made me reſolve, I am obliged to mult 
without Fear; and though nothing forces me to it, but my Tongue without my Will, yet I am obliged to make good 
1 ord. As for myſelf, whenever I have inconſiderately out- run my Thoughts, I have made a Conſcience; nevertheleſs, ot d 
4 owning them. Otherwiſe we ſhall come, by Degrees, to aboliſh all the Right which a third Perſon obtains by our From 
Aua ſi ny rag” viro vis poſſet adbiberi, (Cicero de Offic. I. 3. c. 30. upon which ſee Græuiuss Notes.) In this alone private L, 1 1 
tereſt has the Force of a Law, to excuſe us in the Non- performance of our Promiſes, if we have promiſed a Thing w. 
unjult in itſelf, for the Right of Virtue ou ht to prevail above the Right of an Obligation. mY 
"7538 6 This hath only Place in Contracts of ſtrict Right, for thoſe de bona fide would be null in themſelves, and by the Cir | =... 
14 It is true, that, according to the Roman Lawyers, the Words, annul, make void, reſcind, make good fully, may be indifferent) f. . . 
* plied to both Sorts of Contracts, becauſe, when we are ſummon'd by the Contractor, who would oblige us to keep them, - os 
3 udge muſt declare them null one Way or other, either as having no Force in themſelves, by the Tenure of the Civil Law, * = 
a — void by ſome Exception made by the Defendant. See 5. 8. foregoing; and Mr. Noodt's Treatiſe, de Forma . 
oli mali, &c. c. 15, 16. Whence it appears, that our Author's Reaſon to excuſe the Courſe of Proceedings in the 2 0 J 
is no Way ſolid, fince, tho' it was always neceſſary to prove the Violence in Court, this was not ſufficient in all Sorts 0 ; | 
tracts. The ordinary Judges, aſſigned by the Pretor, had no Power to annul ſuch as were ſtrictly legal, and to which | = - 
been forced. It was neceſlary the Prtor ſhould interpoſe his own Authority, to grant to the injured Party an entire R =). 
which ſuppoſed the Contract valid in itſelf by the Civil Law. 1 8 
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HAP. VI. 


ot follow hence, that Contracts of this Kind, or 
cher Buſineſs which may be difannul d by a 2 
. prory Exception at Law, are, in themſelves, —— 
nad obligatory ; ſince the F ormality of that Way 
f Procccding, though proper civil Judicature, yet 
not agrecable to the Simplicity of the Law of Na- 
„„ at leaſt, when the Caſe happens between Per- 
as who do not acknowledge a common Judge. 
Grotius afſerts *, „That a Man, who makes a 
WW. Promiſe through Fear, is, therefore, naturally 
obliged to perform it, becauſe he plainly gave 
his Conſent, and ſuch Conſent as was full and 
Wc abſolute, according to the preſent Poſture of 
„ Things '. For, as Heliodorus ſays, I. V. c. 15. 
. p. 283. Edit. Lugd. Life is ſo precious, that we 
W.. {c1dom think we buy it too dear; though he 
zhad never paſs'd his Conſent, had he been fe- 
. cure from the Danger.“ But in Anſwer to this, 
eas ſufcient to repeat what we formerly obſerved, 
hat ſince every Obligation, ariſing from a Contract, 
= ſuppoſes a correſpondent Right in the other Party, 
WW it is not enough that I have in me the neceſſary 
WE Cſs and Principles of an Obligation; but tis 
WT requiſite, that the Perſon with whom I deal, be 
WE fcc from all ſuch Defects as might hinder him 
23 from obtaining a Right upon me, And, therefore, 
my having the Power to give a Thing, does not 
preſently make another have a Power of receiving 
it. Since then an Obligation, without a Right an- 


7 err 
— — 
+7 . 


ve imagined, that my bare Conſent ſhould bind me 
to a Performance, which the Law of Nature for- 
W bids the other Perſon to receive at my Hands. And 
this is manifeſtly the preſent Caſe ; for the ſame 
Law, which prohibits the Application of Violence 
and Terror, muſt needs, at the ſame Time, prohi- 
bit the Acquirement of any Right, or any Gain, by 
W ſuch wicked Means. What Grotrus ſubjoins, appears 
not altogether agreeable, <* That if he, to whom 
ce the Promiſe was made, did obtain it of the other 
« Party, by putting him in a Fear, though never 
« ſo ſlight, he is obliged to releaſe the Promiſer, if 
&« he defire it; not becauſe the Engagement was in- 
valid, but by reaſon of the Damage which he un- 
W << juſtly occaſioned. Now if I can, at my Pleaſure 
& or Deſire, be freed from my Obligation, I am al- 
ready actually quit of it.” What Need is there, 
then, of this round-about Way of Application? 
ou ought to releaſe me from my Obligation, if I re- 
duet it. Is it not more eaſy, and more natural to 
lay, Since you compel d me by Force to make the Pro- 
e, 1 owe you nothing; and "tis idle in you to de- 
and ibat of me, which, ſhould I pay, you are obliged 
1 to reſtore * Add. Senec. Controverſ. 
Wav. 26. | 
= XII. The ſame Opinion is. defended by Mr. 
l Hobbes „ though by different Arguments. He ſays, 
W Covenants, entred into by Fear, are not, therefore, in- 
valid, becauſe they proceed from Fear; for then it 
would follow, that thoſe Covenants, by which Men 
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ſwering to it, is of no Uſe or Purpoſe; it cannot 
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unite in Civil Life, and make Laws, muſt be invalid; 
for the Fear of mutual Slaughter is the Cauſe of one 
Man's ſubmitting himſelf to the Government of and. 
ther. It would follow, likewiſe, that a Man atis 
irrationally, who believes his Captive —_— 
with him for his Ranſom. Now, in the firſt © 

theſe Reaſons, there is a plain Ambiguity in the 
Term Fear. For that Fear, which engages Men 
to enter into Civil Societies, is of a quite different 
Kind from that which we are now conſidering *. 
The former is a Caution againſt ſome Evil which 
may happen indefinitely ; I know not when, nor 
which Way : The latter is a dreadful Apprehen- 
ſion of grievous Evil juſt now coming 0 e me, 
and which I am not able to reſiſt. Therefore, the 
Covenants, which we make for the Procurement 
of mutual Aſſiſtance againſt a common Enemy, 
are entirely of another Nature, from thoſe by 
which we promiſe ſome Reward, to free our- 
ſelves from a Danger, which a Villain unjuſtly 
brings upon us. As to the latter Reaſon, we rea- 
dily acknowledge, that a Rogue acts very irrati- 
onally, when, having firſt extorted a Promiſe by 
Force, he afterwards yields Credit to the Perſon, 
as if the whole Buſineſs had been honeſtly and 
fairly tranſacted. For that Wickedneſs and Folly 
ſhould meet together, is no Contradiction. On 
the other Side, we may venture to ſay, That he 
would not act very rationally, who being got ſafe 
from a Miſchief with which he was unjuſtly threat- 
ened, ſhould freely pay the Ruffian the Price of 
his Villany 5. (**) Dionyſ. Halicar. |. viii. p. 5099 


in fin. Edit. Lipſ. e Whatever is extorted from pri- 
vate Men, or from publick States, by Force and 
Neceſſity, holds no longer than the Neceſſity. 


« itſelf continues.“ 


He adds, is univerſally true, that Pacts oblige, 
whenſoever a Good is received, and when the Af of 


Promiſing, and the Thing promiſed, are both lawful, 
But is it lawful for me both to make a Promiſe for 
the Reſcuing of my Life, and, alſo, to give what I will 
of my own, even to a Robber ? But, indeed, what 
the Robber in this Caſe' performs for the Travel- 
ler, in forbearing to take away his Life unjuſtly, 
cannot be called a Good. The abſtaining from an 
Injury ought not to paſs for a Benefit. And we are 
then only ſaid to have done ſome Good to a Man, 
when we have conferr'd ſome Advantage on him, 
which he wanted, or ſecured and — ar ſome 
which he before enjoy'd, or have deliver'd him 
from ſome Evil or Danger, which fell upon him 
without cur Fault. As to the latter Part of the 
Argument, it is no good Conſequence to ſay, -< It 
is /awfu] for me to promiſe and to pay the Vil- 
lain; therefore he has a Right of requiring the 
Performance from me; or therefore I ſtand 
* bound towards him by ſome inward Tie upon 
my Conſcience.” We may do many Things law- 
fully, which we cannot be engaged to do by any 
Obligation. I may lawfully throw away my Goods 


.. Lid. 3. e. 1. 6. . d De Cive, c. 2. F. 16. 


1 Helicdorus's Greek is, 479 


Here we may apply the Maxim of the Roma 
ali as, (7. e.) He ſeems not to receive any 


3 See Lib. 7. c. 1. 
For, as our Auth . 
dhe Saying pf Menander recorded by Stobæus, Serm. 2. 


5 The Words of the Rom ö 

5 naſſenſir, as at ( in 1 a rho 
2 — therefore, it was a fooliſh Excuſe alled 
f E aged his Friends and Enemies without Diſti 
« EY gation, than if he had altogether forborn th 


e Injury. 
P p 


or adds, nothing hinders but that a Man m 


Arvννννν gu, 1815 7 ron, Malice is blind and bold. 
Coriolanus make to our Purpoſe, as they are cited by Dionyſius Halicar- 


ged by Polycrates in Herochtus, 1.3. p. 112. Th 
nction; that, by reſtoring to hi; 4 


——_— 


eng N car W οαν . A trivial Sentence. 


„ Lawyers, on another Subject, Non w:idetur wif 2 yo 
f L. # quam id capere, quod ei neceſſe c/t 
Wor which. ies the Note of Dion. Gotbofred, 8. dat muſt of Neceſſity reſtore it / 


ige/t. de diverſ. Reg. Turis, leg. 51. 


ay be both wicked and imprudent at the ſame Time, according 


al, Edit. Græc. H. Steph. when 
Friends what he took from them, was a greater 


but, 


290 Of the Conſent required in 


but does it therefore follow, that another can ob- 
lige me to ſuch an Extravagance ? So that the Rule, 
which the ſame Author lays down on this Subject 
in his Leviathan , is, likewiſe, falſe ; bat ſoever I 
may lawfully do without Obligation, the ſame I may 
lawfully covenant to do through Fear; and what 1 
lawfully covenant, I cannot lawfully break. For he 
ought to have added this Condition, provided the 
other Party can honeſtly demand it of me. 

XIV. There is, on this Point, ſtill one Queſtion 
behind, which requires our Examination, ſince 
Promiſes, made through Miſtake, or through Fear, 
are void ; ſuppoſe the Party, after he gets rid of 
his Miſtake, or of his Fear, is inclined to ſtand to 
his Bargain, What muſt be the Way of ratifying 
ſuch Promiſes, and of putting them in full Force? 
For an Obligation, that was at firſt invalid *, may 
afterwards recover its Strength by the Interven- 
tion of ſome new Cauſe, fit to create a Right ; 
which, in the preſent Caſe, muſt be a clear and 
voluntary Conſens. Some then are of Opinion, 
That for the Confirmation of ſuch a Promiſe, no 
more is requiſite, than an internal Act of the Mind, 
or a full and free Agreement to the Buſineſs, tho? 
it be not expreſs'd by any outward Sign. For the 
outward Sign, they ſay, has paſs'd before; and 
this being now enforced by the clear and free De- 
termination of the Mind, nothing is wanting to 
the Production of a firm Engagement. Others 
diſlike this Way of deciding the Controverſy 
becauſe they conceive, that the internal Conſent, 
and the external Sign, ought to exiſt together, 
and that, therefore, an antecedent external Act 
cannot be a Token of a ſubſequent internal Act, 
which, perhaps, was not then thought of. And, 
upon this Account, they, to make ſuch a Promiſe 
valid, require a new verbal Promiſe and Accep- 
tance. Grotius offers a middle Judgment, that 
*tis, indeed, abſolutely neceſſary ſome Signs ſhould 
be uſed to declare ſuch a ſubſequent internal Con- 
ſent, becauſe the other Party would elſe have no 
Aſſurance of his Right ; but there is no Neceſſity 
the Signs ſhould be verbal, ſince others may ſerve 


a Cap. 14. d Lib.2. c. 11. 5. 20. 


as well to the Purpoſe ; as ſuppoſe the * Þ,..... 
underſtanding his — or, Aa deliver nn = 
his Fear, ſhall voluntarily give what he eng 2 
for, or, if the Thing be already given, mal ds _ 
endeavour to recover it, when he has conven _— 
Means ; or ſhall treat afterwards with th- 2 i 
Party about the fame Things, as he would ab: 
any Thing elſe, which the ſaid Party [aj ; 
poſſeſſes. To which Deciſion we readily ſubſe | 
XV. We are farther to obſerve, Th. to . 
rendring of a Promiſe good and valid, there h g. 
quired, not only the Conſent of the Perſon we 
makes it, but, likewiſe, of him to whom it ""_ 
made* 3; and this latter Conſent too (as well a * 
the former) mult be expreſs'd by Signs ſufficien: 
and, for this, a bare Nod will ſerve, if the Thin © 
offer*d, be either a Matter of free Bounty, or *. : 
been before requeſted. For if the other Party ? 
not conſent, or do abſolutely reject the Propofa, | 
the Thing promiſed ſtill remains in the Power 
the Promiſer, though he had ſworn to part wit | 
it ; for even an Oath cannot transfer a Right be. 
fore Acceptance, and has only this Effect, Thu | 
makes it unlawful for me to revoke my Off, il | 
I am aſſured of the other Man's Refuſal. For? 
that prefers any Thing of his own to another, e ſt 
neither intend to force it upon him againit tz | 
Will, nor quite to give it over, and throw it ay 
at a Venture ; and, therefore, he loſes nothing d 7 
his Right and Title to it, in Caſe the other Pm? 
refuſe to take it. If a Requeſt paſs'd before- hand, * 
it ſhall continue in Force, unleſs it be expreſly r 
voked ; and, in this Caſe, the Acceptance is fiy- 
poſed to have been made in the very Petition; a 
provided ſtill, that what is offer'd, be equal tt ® 
what was deſired. For if a Man ask me toni © 
him a greater Sum, and I profer a leſs, to mu? 
ſuch an Engagement good, his expreſs Acceptance 
neceſſary ; in as much as this leſſer Sum may, pe- 
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mat's Civil Laws, in their natural Order, Part 2. I. 1. tit. 1. Sect. 2. F. 31. 


ut vim paſſus reſtitui, quod illatum eſt, feſiu 
di Chirographo, utfote per vim extorto, niſi & in ſo 


3 Non poteſt liberalitas nolenti acquiri, Digeſt. I. 39. tit. 5. de Donation. 
unwilling. And again, Izvito beneficium non datur, I. 50. tit. 17. de 
Man againſt his Will. See l. 44. tit. 7. de Obligat. & A. leg. 55. 
(and treated thoſe as ridiculous, who thought oth 


definis. Sufficit quippe dimittere pefſe/ſionem, etiamſi non transferas. Ulud enim ridiculum eft dicere, quod non a 


the Niceties on which this 
The French changes the Order of the Author here, to render his * more clear. 


ſuch Thing is og ty For if any one (as the Reman Lawyers expreſs it) ſays thus, Wilt thou give me ten Crowns ? 11 
ſwer, Lwenty: 1 am engaged for Ten only, But, on the contrary, if he ſays, Wilt thou give twenty Crowns ? And 1 j 
Ten; I am engaged for no more than Ten; for Ten is included in Twenty, but Twenty is not in Ten. But in a Con 
Hire, for Example, if the Leaſor require ten Crowns, and the Leaſee thinks he has hired for Five, the firſt is not obliged to 


beyond that, tho" Five be contained in Ten. On the contrary, if the Leator believes he has lett for five Crowns 1 ff 


haps, no Ways anſwer his Occaſions, or turn oh 

Profit; and, therefore, unleſs this expreſs Acceptant Y 

intervened, he ſhall be reſponſible only for ſuch! ! WM. 

Sum as he firſt ask'd me to ſupply him wich. k © Ms 

may . 

© Lib. 19. F. 2. Digeſt. de Donatione. 4 L 

* Tr 

+ 

There is, among the general Rules of the Roman Law, a Maxim, which appears quite contrary, Quod initio vitiaſim ef, im + 

poteft tractu temporis convaliſcere, Digeſt. I. 50. tit. 17. De diverſis Reg. Fur. leg 29. And thi: Maxim is afterwards applied v 3 d 

the making of an Heir, Que ab initio inutilis fuit inſtitutio, ex poſt fatto convaleſcere non pot:fft Ibid. leg 210. But it appenn = _ 

from divers Examples of the Reman Law, that this Principle has not always been followed, even in the Matter of Wills. * | x 

Digeſt. I. 12. tit. 1. 4 Rebus Creditis, &c. leg. 12, &c. and Diony/. Gothofredus upon the Rules quoted above; as, alſo, Mr I. ( 

This is determined in the Code, on the Account of a Perſon who complained; that a Bill, for a Sum of Money, was extorted 3 1 

from him, which he, upon that Account, 2 Duum te non ſolum u, verum ttiam ſolwiſſe pecuniam confitearis, qua afin, : a 

es, yy" wa non poteſt ; quando weriſimile non ſit, ad ſolutionem te properaſſe, omiſſa 5 0 „„ 

wendy dim te paſſum dicas, (i. e.) Seeing you confeſs, that you did not only g 11 
Security for, but paid the Money, we can't ſee how you can obtain a Reſtitution, as if it were forced from you, becaule 0 # 

ſhould have complained of the Bill, as extorted, unleſs you can aver, that you were, alſo, forced to pay it, I. 2. tit. 20. Dy ln I 77 

que vi, &c. leg. 2. It is, alſo, ſaid in /zg. 4. of the ſame Title, that Conſent, after the Force offered, makes the Con 3 Jul 

Si per vim vel metum mortis, aut cruciatis corporis, wenditio @ nobis extorta 165 & mon cam po ſtea conſenſu corroboraſtis, &. t 

eg. 19. F. 2. Liberality can't be attributed to a Perf = be 

diverſ. Reg. Fur. leg. 69. A Kindneſs can't be dore ! * wi 

But as to the abandoning a Thing, ſome of them — * th 

erwiſe) that it was ſufficient that a Man had an Intention to divelt himſelf of = bc 

Property, and had deliver'd it, tho" on the Part of the Receiver there was no Acceptation. Si furio/o, quem ſuæ mentis , a XZ all 

i/timas, eo quod forte in conſpectu i numbrate quietis fuit conflitutus, rem tradideris : licet ille non erit adeptus Tee 2 Ti 

iter qui vult 27 © rit 

uam fi transferat : immo wult dimittere, quia exiſtimat fe transferre. Digelt. lib. 41. tit. 2. de adguir. wel amitt. Poſ. leg. 18 oo Se 

Thi however, was the r which at laſt prevailed, and was confirmed by the Emperor Juſtinian. Thoſe, who w F 

w is grounded, may conſult Cjas, Tom. 8. Opp p. 302. qu 

a. 

s Plutarch's Greek is, Kupiirego tivas Toy T& meoxexAnuiry ,] — of 08 de FAHνESE. X) UTGAXETAYTES UH KUQIOG render, 03 wh 

Farther, Mr. Her tins obſerves here, that there is this Diffcrence between Engagements advantageous to one Party only, "+ 10 ta» 

as are for the Advantage of both, that in this laſt, the Promiſe muſt exactly anſwer to the Demand; whereas, in the [ 8 | | 

Pa 
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by, © ſervation, Sympo/. & ih 
cb. That the Words of the 
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may not here be amils, 


Authority, than his to whom they are offer'd, in 


© de pollicit. 
co render a Promiſe valid, the hare Act of the Pro- 
= miſer is ſufficient. 
& ſwers, That a Promiſe, once made, cannot, indeed, 
be revoked ; ſo as always to lie 
tance, tho* before Acceptance, th 
fully contracted. But thoſe, wi. ee cloſe- 
ly on that Paſſage in the Civ 
That Ulpian teaches no more tt: 
E nant is the Conſent and ay 49, ot two Perſons, 


As < 


to conſider Plutarch's Ob- 
13. p. 742. B. Edit. 
Perſon that propo- 


ſeth the Conditions, have much more Power and 


as much as he has no Liberty of adding to them; 


that is, becauſe the latter can obtain no Right, 
but what reſults ſrom the Conſent of the former. 
BT If the Promiſer ſhew his Agreement to the Re- 


queſt of the other Party, barely by nodding, or 


f any other Sign of the like Nature, it ſhall be ſup- 


poſed, that the Requeſt was tacitly repeated. Add. 


Grot. I. ii. c. 16. ſ. 32. 


Add. I. iii. D. de pollicit. Vid. D. 1. L. tit. 12. 
Whence ſome have concluded, That, 


Grolilis (I. ii. G 11. ſ. 14.) an- 


for Accep- 
tion is not 


5 dy find, 


this, a Cove- 


but a Promiſe is only on the Part of the Offerer ; 
where it is not denied, but that Acceptance makes 
even the latter firm and oblig-tory. And, indeed, 


the State or City, of which Ulpian ſpeaks, had be- 


fore fignified its Acceptance, in Caſe the Promiſe 
BE were made on the Account of Honours already 
granted, or now deſired ; and only refuſed it when 
che Promiſe was made without Cauſe *, Vid. I. I. 
WEL. 1. d. t. I. xix. 
f.. d... 
are forbidden to be claimed, becauſe the Propriety 


D. de donat. And again, l. iii. 
Things thus deliver'd, without Cauſe +, 


: © of the Things being already transferr'd on the 


74 8 . 


© que te conducere, nibil agitur. Sed eff minoris me locata 


: neither well founded in itſelf, for the Reaſon our Author has juſt 
RE bore, according to their Civil Law, or with the ancient Rule lai 
uu. lib. 3. tit. 20. de inutil. Stipulat. &. 5. 


making Promiſes and Pacts. 
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Community, they could not properly be deliver'd 
without the publick Acceptance. 
Since, in all Obligations whatſoever, there 1s re- 
quired the Conſent of the Perſon to whom they 
are directed, or who obtains a Right by them; 
declaring (by himſelf, or Deputy) that he accepts 
the Obligation, and the Right which it transfers to 
him ; and this with Signs ſufficient to expreſs the 
inward Purpoſe of his Mind; we may hence un- 
derſtand ſomewhat as to the * Firmneſs of Religious 
Vows, or Engagements voluntarily undertaken with 
regard to Almighty God. And it ſeems impoſſible 
to make theſe with any Force, unleſs God has, by 
Revelation, declared his Acceptance of them ; or 
unleſs he has conſtituted ſome Vicegerent upon 
Earth, to judge of their Validity. For otherwiſe, 
2 Man cannot be certain, whether it is the Will 
of God he ſhould, or ſhould not bind himſelf in 
this Manner; whether his Yows are pleaſing or 
diſpleaſing to Heaven. Eſpecially ſince the Sub- 
ject of Yows muſt be ſuch Matters as God has 
not, by way of Command, punctually and preciſe- 
ly required at our Hands. For *tis abſurd and con- 
tradictory to reckon, that an extraordinary Per- 
formance, which is a Matter of ſtrict and neceſ- 
fary Duty; and how can we be aſſured, except 
by Revelation, that any Act, which God has not 
enjoin'd, will be acceptable to him ? And to en- 
age in Vows, without knowing whether they will 
C received, or not, is idle and uſcleſs. But may 
we not, in many Caſes, reaſonably preſume on the 
Divine Conſent and Approbation ? This, we think, 
can only be done in thoſe Things which are indefi- 
nitely agreeable to the Law of Nature, and there- 
fore to the Will of God; but in which the Appli- 
cation to Perſons, Places, and Times, and the Al- 


Leaſee underſtood him Ten; this laſt is obliged to pay no more than the former meant, as the Laws following directs. Si fipu- 


E [anti mibi decem, tu wiginti reſpondeas, non efſe contractum obligationem, niſi in decem conflat ; ex contrario quoyue fi me viginti inter- 
= rogante, tu decem reſpondegs, obligatio nifi in decem non eft contratia ; licet enim oportet congruere ſummam, attamen mani feſi: mum eſt 
rig inti & decem ineſſe. Digeſt. I. 45. tit. 1. 


de verb. Obligot. leg. 1. F. 4. Si decem tibi locem fundum, tn autem exi/iimes quin- 

22 tu pluris te conducere, utique non plus is erit conductio, quam gquanti 

ego putati, Lib. 19. tit. 2. Locati conducti, leg. 52, But the Diſtinction of the Roman Lawyers, with regard to Stipulation, is 
| wake nor is it compatable with the Form which this Contract 
down by Juſtinian himſelf, without any Exception. See [»/ti- 


It is long fince H»toman obſerved this Contradiction. And John de la Cofle, in his 


Commentary on the Paragraph of the Inſtitutes, has no other Expedient to excuſe this, than to ſay, That they had ſoften'd the 


4 Notes on the Juriſpr. 


N Pay it in — —_—— _ he only —_ Yea, or, I will; tis as much as if he had ſaid, Yea, 
| Crowns, for which you pay me Intereſt at 5 per Cent. and repay me in five Months; and ſo he engages himſelf und 
Conditions, and he can _— no more of 2 on the os Side, he can do no leſs 1 „ 
La decides tiius in Caſe o 

= pordifſe. Neque enim neceſſe eft in reſpondendo eadem omnia repeti, que ſtipulator expreſſerit. Inſtit. Lib. 3. tit. 20. F. 5. 


$ 


bandes, leg. 3. in 


= rit, uſuræ accedunt, &c. Ibid. 
See Mr. Nod, de Fad. & Uſur. lib. 3. cap. 7. 


that we 
| What he 
= 7amen facere, obligatus 


Law in the Time of „ and Paul, (the two Lawyers whoſe Names it bears.) Mr. Schulting ſeems to approve this, in his 
nte-Tuftin. p. 157. See, alſo, on the ſame Place, the Note of Oiſelius. 


For Example, if one ſays to another, Wilt thou lend me a thouſand Crowns, and I will pay thee 5 per Cent. Intereſt, and re- 


will lend you a thouſand 


lawfully to oblige us. The Romar 
Stipulation : Nam ſi hoc ſolum reſpondeas, promitto, breviter wideris in eandem page conditionem ſpo- 
E Ulpian's Words are theſe, Pacfum eft duorum conſenſus, atque conventio ; pollicitatio vero o 
illud conflitutum, ut fi 0b honorem pollicitatio fuerit fad [ municipibus] quaſi debitum exigatur. 
princip. 


Si quidem ob honorem promiſcris, decretum fibi, wel decernendum, vel ob aliam juſtam cauſam, 


erentis ſolius promiſſum, & ideo e 
igeſt. I. 50. & 12. De Palle. 


tenebitur ex pollicitatione ; fin vero 


Vine cauſa promiſerit, non erit obligatus, (i e.) If one promiſe for ſome Honour conferred, or to be conferred, or fer ſome 

Juſt Cauſe, he ſhall be obliged by his Promiſe ; but if he promiſes for no Cauſe, he is not obliged, 1bid. leg. 1. 3 8 
lib. 39. tit. 5. De Donat. 
= between Padum and Pollicitatio, 
= where only one of the Parties 
the Caſe of Pollicitatio, the W 
= ficitatio is diſtinguiſhed from a 
2 alſo, ariſeth a conſiderable Difference, 


See, alſo, 
The Explanation, which our Author gives of the Words of Ulpian, about the DiſtivQion 


is not quite juſt. This Lawyer, on the Contrary, by the Word Padum, means an Agreement 
romiſes, while the other, at the ſame Time, only conſents and excepts this Promiſe ; whereas, in 
ole conſiſts in the Offers of him, who engages any Thing to the State. This appears, as Pol- 
Donation made the State, which, in its own Nature, neceſſarily implies an Acceptance. Hence 
viz. That the State may exact the Intereſt for whatever Sums are offer'd in this Manner, 


eg. 19. 


i the Payment be delay'd ; whereas it is not the ſame to that which has been given it freely and 1 * Si moram facere cæpe- 


J lick that they put out this or that Work 
T Thoughts about a Comet, that the — 08: ob 
T lic 


princip. Liberalitatis in Republicam fate uſure non exiguntur. Digeſt. li 
| ; municipibus, vindicare velit, repellendus eft à petitione, Ibid. leg 3. 
, Which he hath given to his Freemen, b is to be denied bl Petition re 
PRI the State without Cauſe ; for it appears from other Inſtances, 

d 8 m=_ 3 his * to go back ; he was obliged to finiſh : Item f fine cauſa promiſerit, cæperit 

; a 1 

ki — Jur. Nat. & Gent. I. 2. c. 
he calls it) of ſuch Authors, who ſay, 


22. tit. I, De uſuris, &. 


Si quis, quam ex pollicitatione tradiderat rem 


quire a Thing, If any Man re- 


It is not there ſaid, as our Author ſuppoſes, 
beſides this, That if once a Man began to execute 


5 Mr. Thomaſius, in 


(palliatam ambitionem, 7. F. 5. draws a Conſequence from hence, to ſhew the Vanity 


in their Prefaces, that tis to make good their Promiſes to the Pub. 
—— had before ſaid, in his Advertiſement of his Continuation of divers 
if they break thets Work uch Authors is not looked upon as an Engagement by Contract; nor is the Pub- 


Clerc's Notes upon Gen; xxviii, 21. and Numb. xxx. 3. 
| Pp 2 


concerned, 


o See Mr, Le 


lotment 
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lotment of the particular Quantity are left to the 
Pleaſure, and the Judgment of Men. Thus we 
take thoſe Vous to be good and juſtifiable, by 
which a Man binds himſelf to beſtow ſuch a Sum 
of Money in Charity to the Poor, or on other 
ious Uſes; provided that ſuch an Act of Bounty 
no Hindrance or Prejudice to any Duty abſo- 
lutely neceſſary : Or if he enjoin himſelf ſet Days 
of Faſting, or reſolve to abſtain from ſome parti- 
cular Meats and Drinks, within a fixt Meaſure and 
Quantity ; or if he deny himſelf the Uſe of ſome 
ſuperfluous Ornaments ; as the Wearing of Jewels, 
Pearls, and Gold ; or lay any Command or Prohi- 
bition on himſelf of the like Nature ; all which 
Performances fall under ſome general Virtue, tho“ 
the determinate Manner and Proportion of them 
are not Matters of ſtrict Precept. On the contrary, 
ſuch Vows as only create Trouble to the Under- 
taker, and no Benefit to other Men ; we eſteem no 
better than idle and ſuperſtitious, eſpecially if they 
prove an Hindrance to other Duties, 
A Scruple has been moved ſometimes, whether 


the Obligation in the Promiſer begins at the very 


Moment, when the Offer is accepted by the other 
Patty ; or whether it is farther neceſſary, that the 
Acceptance be formerly made known to the Pro- 
miſer ? And here it is certain, a Promiſe may be 
deſign'd and expounded two Ways, either thus, 7 
engage myſelf to do the Thing, if it ſhall be accepted; 
or thus, I engage myſelf to do the Thing, if I ſhall 
underſtand that it will be accepted. Now which of 
theſe two Senſes the Promiſer intended, is to be 

ather*d and preſumed from the Nature of the Bu- 
Fineſs, If the Promiſe were a Matter of pure Gene- 
roſity, without Reſtriction or Limitation, we are 
to believe it was meant in the former Senſe ; be- 
cauſe here the Promiſer haſtens, as it were, to bind 
himſelf, without ſtaying for any Formality in the 
other Party. But thoſe Promiſes are to be under- 
ſtood in the latter Senſe, which expreſs ſome ar- 
bitrary or mixt Condition eſſential to the Engage- 
ment *. Compare Grot. I. 2. c. 11. 1. 15. 

XVI. It remains that we add a Remark or two 
about the Signs of Conſent, which are abſolutely ne- 
ceſſary to the producing of any Obligation, in as 
much as the bare Acts of the Will can have no Ef- 
fect amongſt Men, unleſs manifeſted and declared 
by ſome external Tokens. Of Signs, the more im- 
perfect are ſome particular Motions and Geſtures, 
neceſſary to be uſed in Commerce, when the Par- 


Of the Conſent required in 


Book II 


of each other. The more perfect are Word; 


ſuch Words as are underſtood on both Sides 8 . 2 'Y 


1 Cor. xiv. 11. And to make theſe declare the w. 

more clearly and more firmly, it has been a — _ 
Practice, both to make uſe of Witneſſes in ( Bp 
tracts of Weight and Moment, to whoſe Me ” 
and Conſcience, Appeal might be made : 
either of the Parties denied the Engagemen % 
cavil'd at the Expreſſion; and, alſo, (as a i . 5 
Degree of Confirmation) to ſet down the Terms g 
the Covenant in Writing. Inſtead of Which, th 
Grecians ſometimes uſed Tallies, v. D. L. xxij 7, 

4+ de fide inſtrum. For the Memory of Witneſ, 
may be treacherous, or their Integrity capable of 
Corruption; but Writings are a much &r 
Security, both againſt Forgetfulneſs, and » 
Unfaithfulneſs. And, as for bare Words, its © 
uſual Way to elude them, by pleading, that 
were utter*d thro* Raſhneſs, before the Thing ! 
been conſider'd. But Mritings exclude all fg Þ 
Prevarication ; whilſt they are drawing u 
ſet the Buſineſs clearly and leiſurely before th | 
Eyes of the Contractor; ſo that if he once de. 
clare his Approbation of them, he muſt be Judged 
to have yielded full Conſent to the Engagemen, | 
and cannot afterwards pretend, that he was draw 
in by Paſſion, or Precipitancy. Nor are Writ 
liable to ſuch violent and crafty Interpretation; 
as are often put upon Men's Diſcourſe ; in ud 
one Particle artificially inſerted, and through tie Þ 
Quickneſs of the Pronunciation paſſing undi 
ver'd, ſhall unravel and overturn the whole Afar, E 
And, therefore, it is not without good Reaſo, 
that more Credit is given to authentick and u- 
queſtion*'d Inſtruments, than to the Depoſitions « Þ 
Witneſſes ; Gnce what a Man teſtifies againſt hin- 
ſelf, is much ſtronger Evidence than what can tt 
ofter*d by others; and ſince the Charge never lis 
ſo heavy upon him, as when his own Authority 
produced againſt him: Yet the Force of unqueſt 
onable Witneſſes muſt then be admitted as Supt 
rior, when they make out, by ſufficient Proofs, tha 
the Inſtruments produced are ſuppoſititious « 
corrupted. 

Farther, although the Strength and Firmneß d 
Covenants does not abſolutely depend on ſuch Wr- 
tings or Deeds, in as much as they may rightly 
made without them $5, and may, as to the Luz 
Nature, ſtill hold good, tho' theſe Tokens ſhouls 
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We muſt decide this Caſe in a 5 contrary Manner, as the 


in the Text. Mr. Gundling, in his 74%. Nat. & Gent. Edit. 2. 1728, has made a Shew of refuting me on this Head, C. i 
F. 10. But he has neither comprehended nor anſwer'd my Arguments; ſo that I ſee no Reaſon to alter my Opinion. 

2 Hence it comes to paſs, perhaps, (as our Author adds in his later Editions) that the Turks do not think themſelves obliged v 
keep any Contracts or 'T reaties, which are not written in their own Language and Characters. See Marſelaer Legat. 1. 1. c. . 
But, provided that Contractors underſtand each other, it matters not in what Language the Contract is written, as the Rene 
has judiciouſly determined. Utrum autem Latina, an Græca, wel gualibet alia lingua ſtipulatio concipiatur, nibil intereſt, ſcilic?t, jo 
que ſtipulantium intellectum ejus lingua habeat. Nec neceſſe eſt eadem lingua utrumque uti, ſed ſufficit congruenter ad interroga'® "it" 
dere. Quin etiam duo Græci Latina lingua obligationem contrabere paſſunt. Inſtit. I. 3. tit. 16. De Verborum Obligat. F. 1: 


this Point was not ſettled till in later Ages ; for, according to the 

lation, and the Promiſe which anſwer'd to it, ſhould be in Latin. 

and the Digeſt. lib. 45. tit. 1. De Verbror. Obligat. leg. 1. F. 6. 
3 Teftimoniorum uſus 4 uens & neceſſarius eſt 

princip. & leg. 11, T 

neſſes, I. 5. c. 13. F. 9. 


4 Hunt enim de his Scripture, ut quod actum eft, per eas fucilius probari poteſt. Writings are made in Covenants, th 
ters of Fact may be more eaſily proved, Digg. I. 22. tit. 4. De Fide Inflrumentorum, &c. leg. 4. ; 
in their natural Order, Part 1. I. 1. tit. 1. SeR. 1. Ff. 10, &c. and 1. 3. tit. 6. Sect. 2. See, alſo, Pollux, 1. 9. c. 6. J. 7 


Mr. Hemſterhui;'s Note on it. 
s Writings on Parchment were invented to put Men in Mind, 


Mr. de la Bruyere ſpeaks 


hibentur ab utraque parte teſtes, ille per tabulas plurium nomina, interpoſitis parariis, facit, 


at nequitiee publice confeſſionem / Annulis noſtris plus quam animis creditur 


cepiſſe, quod accipit, (i. e.) Witneſſes are produced on both Sides, 


vener ——. Oh horrid Confeſſion of the publick Fraud, and Wickedneſs of Mankind! We truſt more to our 8 


Why do we impreſs our Seals? Leſt ſuch as we deal with ſhould 


6 Si res geſta (ſay the Digeſts, I. 22. tit. 4. De fide inſtrumentorum, &c. leg. 5.) fine literarum quogue 


ad fidem rei geſſæ faciendum. Digeſt. I. 22. tit. 5. De Teftibus, leg 1. 
e Uſe of Teſtimonies is uſual and neceſſary . gas Matters of Pad. We ſhall treat of the Uſe of Vi 


in his Characters, Chap. Of Man) which, tis likely, he took out of Seneca, (De Benef- I. 3- 


Reader will ſee, in my Remark on the Place of Gin, cit 


ancient Rules, it was abſolutely neceſſary that both the 8% 
This may be infer'd from even the Form of the Contra: iti 


at the Na 
See Mr. Domat's Civil L 


Mankind, 5 
c. 16. & 
fal. 


or convince Men of their Word, the Diſgrace of 


O turpem humano gener 


p 4 
in quid imprimunt figna ! Nempe, ne ille ng ; 
the one produces a Scroll of many Names 24 1 


deny what they received. f 
4 fe 1 conſignatione, Vi att _ 


ſuum præbeat, non ideo minus valebit, quod infirumentum nullum ds ea interceſſit. See l. 5. c. 13. F. 8. following. (4. e. * en 


Fach were duly and truly done, without apy Writings ſealed, tis pot of le) Force, becauſe therg is no Inſtrument ma 
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common Form. 


8 f Civil 
b Accident, be loſt *: Yet, in Courts ot 5 
Nekicarure, where they proceed on full and _ 
F(t Evidence, the greateſt Regard imaginable 15 
had to Credentials of this Kind. And, commonly, 


9 ff ſuch are not produced, the Party who ſues ano- 


Debt, or Promiſe, loſes his Cauſe, un- 
wy <P — 5 make it appear, that they were once 
actually in his Cuſtody, and that he has been de- 
prived of them by ſome Misfortune. And, for this 


| Reaſon, it will become a careful Man to ſecure his 


Buſineſs by good and legal Inſtruments ; and not 


8 1 | Iv too much on the bare Words, or F. aith of 
” | thoſe 4 deals with. Thus King Perſeus (in Plu- 


tarcb, De vitioſo pudore, p. 533+ B. J. 2. Ed. Wecb.) 


jend Money, required Security in the 
— by worn The S. deſiring the Rea- 


ſon of his Strictneſs; I lend according to Law, 


7 | | (replied Perſeus) that I may receive without Law ; 


in a fair and friendly Manner. Juvenal, Sat. 13. 


= Tam facile & pronum eft Superos contemnere teſtes, 


Si mortalis idem nemo ſciat. 


When Murena (in Appian. Mithridat. p. 214. 


C. Ed. Ic Steph.) made War upon Mit hridates, and 


s Benef. I. 7. c. 10. 


—_— 


making Promiſes and Pats. 
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was accuſed by that King's Commiſſioners of Act- 


ing againſt the League, he — denied, that 


he ever ſaw any League, The Meaning of which 
was, that Pay had not, indeed, left Articles of 
Peace in Writing, but thought it ſufficient to ſhew 
his Agreement by Fa#, and accordingly had drawn 
off his Army. KRicherius reports of the Turks, that 
they are ſo conſtant to their Promiſe, ſo ſecure of 
mutual Fidelity, that in their Bargains they uſe no 
Bond or Writing, but the whole Buſineſs depends 
on the Word of the Parties, if ier if not, on 
the bare Mentioning of their Names. Garcilas de 
la Vega teſtifies the like of the old Inhabitants of 
Peru, Royal Comment. |. viii. c. 16. It is vulgarly 
known, that if a Creditor ſhall reſtore the Inſtru- 
ment of Obligation, or ſhall cancel or deſtroy it 
with his own free Conſent, and with the Privity of 
the Debtor, he ſhall be ſuppoſed, that the Debt is 
forgiven ; but not if the Debtor got the Writings 
out of his Hand by Stealth, or any other unlawful 
Means. And from all this it appears, that Seneca * + 
carries his Philoſophy a Strain too high, when he 
calls Bonds, and Papers of Contract, by no better 
a Name, than Inania habendi fimulachra, vain and 
idle Images of Title and Poſſeſſion. 


8 8 PEI _ * — — —_ — hs A 


hr 


Prejudice, if the Debt can be fully proved. Cod. I. 4. tit. 21. 
tit. 19. De Probationibus, leg. 20, 21. 

a This Note is in the Text, 
3 See F. 2. above. 


1 Nec oberit tibi amiſſio inſtrumentorum, fi modo mani feſtis probationibus eos debitores apparuerit, (i. e) The Loſs of a Bond is no 


De fide Inſtrum. leg. 1. See, alſo, leg. 4, 5, 7, 8, 10, and l. 4+ 


Senecas Words are, Video iſtic diplomats, & ſyngraphas, & cautiones, vacua habendi fimulachra. 4 


CHAP. VI. L 
Of the Matter of Promiſes and Covenants. 
The ConTEwnTs of every Paragraph of the ſeventh Chapter. 


1. We are obliged to Things paſſible to be done only. 

11. Promiſes of Things impoſſible are void. 

11. Inpaſſibilities which ariſe about Covenants, 

iv. Whether our utmoſt Endeavour is ſufficient ? 

v. Whether a Man be obliged to bear ſuch Af 
Hictions as are above Man's Courage and 
Strength ? 


vi. There is no Obligation to Things unlawful. 


I. E are, in the next Place, to enquire into 
the Matter or Subject of Promiſes, and 
of Covenants ; or to what Things only 

we can bind ourſelves by our Word or Bargain. In 


this Reſpect then, it is indiſpenſibly requiſite, that 


we have both a natural and a moral Power of doing 
what we engage for ; or that the Performance be 
neither above our Strength, nor forbidden us by any 
Law. For when a Thing is placed within my Reach 
and Ability, and I have Rkewiſe a Liberty to diſpoſe 
of it, there is no Reaſon why I ſhould not volunta- 
rily oblige myſelf to confer it on another, ſo often 
as I can, by this Means, contribute to the Uſe and 
Advantage of human Life. On the other Hand, 


n 


— 


vii. Diſboneſt Bargains do not oblige, though in our 


Power. 


vill. Nor ſuch as can't be performed, but by ſome 
foul Action. | 


1x. Whether Things, diſhoneſtly given, can be recover” d. 
x. Other Men's Goods are promiſed in vain. 


XI. Zea, and our own, if they are under any Obli- 
gation to another, 


Obligation about ſuch Matters, as either exceed 
our Strength, or are prohibited by a ſtronger Ob- 
ligation lying upon us; in as much as, directly and 
lawfully, it could produce no Effect. 

IT. It follows evidently from hence, That 10 OB. 
ligation can lie to Impoſſibilities * ;, a Sentence com- 
monly in the Mouths of all Sorts of Perſons, but 
ſuch as cannot fully be underſtood without a clear 
and accurate Examination. In order to which it 
may be, in the firſt Place, convenient to diſtinguiſh 
between thoſe Obligations which we voluntaril 
bring on ourſelves by our own Act, and thoſe 
which are laid on us by the Command and Autho- 
rity of our Superiors. He that, of his own free 


it would be vain and impertinent to contract an Motion, binds himſelf to perform a Thing which 


IJ am at a Loſs to know wherein conſiſts the Difference, which our Author here 


For he no where e 


rnd aber end _ Leo this whole Fg ot where he only treats of Promiſes and Agreements. 


, (Lib. I, cap. . 


— — 


places between theſe two Sorts of Obligations: 
Beſides, according to 


; : : 8.) no Man, in Point of Law, is obli ilities : ; 
ect to Puniſhment, when, by bis own Fault, he has 5 kunſelf out of a Condition + hy 28 (2 lmpolbilities ; nor is he leſs 


of obeying the Sovereign Power, 
| | he 


aw 
— 


* 
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he knows to be impoſſible, cannot be reckon'd well 
in his Wits * : For he reſolves and engages to do 
that, which, at the ſame Time, he foreſees he ſhall 
never be able to compaſs. 

But it does not always follow, that he who, by 
Pact or Promiſe, undertakes an Inpaſſibility, ſhall be 
entirely free from all Neceſſity of Performance, tho* 
the Thing itſelf cannot ſtrictly be accompliſh'd. In- 
deed, if I have promiſed a Man ſomewhat, which I 
had then good Grounds to think would be in m 
Power, but which is now above my Power, or wil 
be rendted ſo before the Day of Performance, by 
an Accident of which, at the Time of the Bargain, 
I was invincibly ignorant; I ſeem, in this Caſe, 
neither obliged to make good my Word, nor to 
repair the Loſs which the other Party ſuffers by the 
Diſappointment : Eſpecially, if the Poſſibility of 
the bing were either expreſly mentioned as a ne- 
ceſſary Condition, or tacitly preſuppoſed on both 
Sides“. For Inſtance, I promiſe to lend a Horſe, 
which, at preſent, is at ſome Diſtance from me ; 
and the Horſe dies before he gets to me ; as I can- 
not here be bound to make the Horſe forth coming, 
fo neither am I reſponſible for any Damage the Man 
ſuſtains, who was to have uſed him. For he muſt 
conceive me to have built my Promiſe on this ta- 
cit Condition, provided the Horſe arrive ſafe at my 
Hauds; which Condition failing without my De- 
fault, the Force of the Promiſe ſinks, and is ineffec- 
tive, If both the Promiſer, and the other Party, 
know the Thing to be impoſſible, and know each 
others Conſciouſneſs as to this Point, the Engage- 
ment ſhall paſs for no better than a Jeſt, But if 
the Promiſer only knew the Impoſſibility, and not 
the other Party, he ſhall pay to him what he loſes 
by being thus impoſed on. If the Promiſer was 
careleſs, and neglected to examine and weigh his 
own Strength, ſo as to promiſe an Impoſſibility, 
which, upon due Conſideration, he might have found 
to be ſuch, the main Obligation ſhall be void; 


| becauſe he ſuppoſed the Thing to be poſſible, as a 


tacit Condition of the Agreement: Yet, upon Ac- 
count of his Neglect and Default, he ſhall be bound 
to anſwer the Damage which befals the other Par- 
ty, through the Diſappointment ; but then it muſt 
be obſerved, that the Hope and Expectation of 
Advantage from ſuch an inſignificant Promiſe 
ought not to come under the Notion of * Damage. 
The ſame Rule holds good in Covenants ;. ſo that 
he, who, through Negligence, has bargain'd to per- 
form what is impoſſible, ſhall be free upon paying 

* Vid. lib. 2. ſ. 3, &c. Digeſt. Si guis cautionibus, &c. 


d See Matth. xviii. 25, 26. 


what the other Party ſuffers ; but then hee Mm 
likewiſe, releaſe the other Party from any Ot k 
og made on his 1 or, if the Thin * 
ready given, or perform'd, he muſt eith | 
it, or offer an 8 2:0 
III. But farther, when the Thing, at the Tin, 
making the Promiſe or Pact, appear'd poſſible a 
afterwards becomes impoſſible, we muſt * 


whether this happen'd by meer Chance, or . . 


the Pag;, Þ 
diſannuPd, if 7 has E been perform F 


fault and Deceit. In the former Caſe, 


either Side. If any Thing have been already q 


towards it by one of the Parties, the other ſhal vin 4 
it back, or pay the Value of it * ; if neither « | 


theſe can be done, he is to uſe his beſt Endeom 


that the Man be not a Loſer by him. For, in Cy. 


tracts, the firſt Regard is had to the Thing 


mention'd in the Agreement; when this cannot he iy 
obtain'd, it is ſufficient to give an Equivalent, bu 


whatever happens, all imaginable Care is to be uſed, 
that the other Party ſuffer no Prejudice, But 


when a Man ſhall, by Trick and Deſign, tende 


himſelf incapable of performing his Part, he fl 
not only be bound to do the beſt he can, but h. 


ought, likewiſe, to have ſome Puniſhment infigc !“ 


on him, as it were in Supply to his Defet, 
Theſe Principles, well applied, might determiy 
moſt of the Doubts in the Caſe of Iuſolvent Delim 


A Man, that falls into ſuch a Condition by Migfy. | 


tune, and without his own Default, is obliged onl 
to uſe his utmoſt Endeavour to give every a 
their Due. And here Equity and Humanity + « 
gage us to make an Allowance of Time, fo much 
as ſhall be neceſſary for him to look about hin, 
and to ſeek out all honeſt Ways and Means of Pg 
ment. For to ſeize immediately on all he pd 
ſeſſes, and to ſend him and his Family a Begging, 
would be a moſt unmerciful Barbarity. The N. 
man Laws 5 were ſo favourable to certain Perſons, 
in Caſes there ſpecified, as to order that they 
ſhould be condemned in no deeper Sum than they 


were able to make good ©. Yet, unleſs the Cred- 


tor ſhall have forgiven all that exceeds their preſent 
Abilities, they ſhall be bound to pay the Reſidue, 
upon the Improvement of their * = th and Con- 
dition. Thoſe, who have turned Bankrupt out d 
Knavery, or ſome other Way, by their own Fault 
may be juſtly compel'd to undergo ſome painful 
Puniſhmeat *, that their Body may, in ſome Mer 
ſure, pay for the Defect of their Purſe “. | 

In the Caſe between the Creditor and the Debtor 


© Vid, 1. 12. Digeſt. De ſolun no 


trimonio, I. 6. 1. 16, 17, 19, 21. — 2 de Re judicata, I. 49, 50. d. t. I. 4. 1. 6. I. 7. Digeſt. de Cefffone Bonorum. * Vid. 
likewi e; 


Gell. I. 20. c. 1. circa fin. as, 
Livy, I. 8. c. 28. 


Appius's Diſcourſe on Bioꝶſ. Halicarn, I. 5. p. 330, &c. Edit. Ih. in fin. compared wi 


Or he deſigns to banter him to whom he is engaged, Mr. Thema 17, in his Inflit. Juriſpr. Div. I. 2. 8 7. F. 81. diſtinguit® 


here two Sorts of Impoſlib 


ilities ; the one of Things abſolutely impoſſible to all Men, as, to fly, to touch the Sky with the Had, 


c. the other of thoſe which are impoſſible to certain Perſons only, as, to. have Children, to pay two thouſand, br an hundred 


thouſand, Crowns, &c. The Rules, which our Author gives he 


er about the Caſes wherein one is bound to fulfil his Promi. 


tho' of a Thing impoſſible ; theſe Rules, I ſay, reſpe& the laſt Sort of Impoſſibilities, and not the firſt, For he that will 
lieve, that a Man can fly, or drink up the Sea, is as great a Fool as he that engages to do it. 


2 We muſt, in my Opinion, here diſtinguiſh between 
te Intereſt, See my Remarks on 2 of a 


itous Promiſes, and Agreements in which each Perſon has his 0" 
and Citizen, Lib. 1. cap. 9. F. 23. Note 1. and $. 12. of the ft 


ef 
1 in ſuch ——.— where the transſerrin N not concerned, as in Contracts of Hire; but it is not h 
ple, in 


in thoſe, where a Right of Property is acquired 3 as, for 


a Bargain of Sale. For if the Thing fold periſh by M 


Chance, the Loſs is 22 who has the Property and the principal Right in it, if we conſider the Principles of nt 
t 


Law. Hence it is, 
Ob ſer vat. 230. See what is ſaid, 4. 5. c. 5 


Seller keeps the Price of his Goods, or cauſes the Buyer to pay it, if he is not paid before. 5 


4 See what I have ſaid in my Treatiſe of Sport l.3. e. 5. $. 33. 


3 
s Such were, for Example, the Husbands who 


were obliged to pay back their Wives Portions. Maritum in id quod fart bil, 


condemnart, exploratum eft; (i; e.) It is a known Thing to condemn the Husband to do what he can. Digep.. I. 24. tit. 3 Sai 


matrimonio dos quemadmodum petatur, leg. 12. The Men of War, I. 42. tit. 1. Do re N &c. leg. 6. Divers r 


Father and —_ Patrons, the 4 — and rr alſo, their Fathers and Mo 
17, 19, 21. , alſo, leg. 49, 50. and I. 42. tit, 3. De C:{flone 
1 — N 


6 » Givers, Fathers in Law, Ibid. leg 
6, 7. 
Whoſe defÞ rate Fortune, fince it can't by Gold 


bonorum, | 


Non potis eft auro venales ſolvere noxas, Redeem its Crintes, Bonds therefore it muſt hold. 
Ardatur winclts - 
Gunther. Ligurin. I, 8. near the End. See Mr. Hertini's Paramia Jur. German, J. 1. C: 89. thett 
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ere is another Point that ought to be conſider'd, 
1 rough what Cauſe or what Neceſſity the Man 
eontracted ſo deep Scores. And he deſerves more or 
es Commiſeration and Favour, as the Cauſe was 
naore or leſs grievous and unavoidable. For this 
Reaſon, Merchants and other great Traders, though 
undone by meer Accident and Misfortune, are rec- 
oned to be in a Condition leſs capable of Mercy, 
hin others who have been driven by ſome particu- 
r Urgency to the like inſolvent State. For the 
former took up ſo large Sums on Truſt, purely for 
hc Sake of making farther Gain and Advantage by 
tem. And in as much as they profeſs he Art of 
rowing rich, as their peculiar Calling, they are to 
be blamed for not foreſeeing and preventing even 
WC aſualties, ſuch as the Loſing all they are worth at 
one ſudden Stroke; ſince they ought not to have 
Iventured their whole Effects in a ſingle Bottom. 
rhis is contrary to the Judgment of Pliny, who 
"ES thinks.it the ſafeſt Courſe to try the Uncertainty of 
Portune by Variety of Poſſeſſions. Epiſt. 19. J. iii. 
numb. 4. Ed. Cellar. King Philip (in Juſtin. J. ix. c. 1. 
in fin.) beſieging Byzantium without Succeſs, at the 
ſame Time made an Inroad into Scythia, for the Sake 
of Plunder; ſeeking (according to the Policy of 
Merchants and Dealers) to defray the Expences of 
one War with the Spoils of another. 
Ivy (l. xl. c. 21. p. 661. in fin. Ed. Gronov.) re- 
ports of Antigonus, That, being in great Diſtreſs at 
ca, when he had all his Friends with him in the 
Ship, he call'd his Children about him, and ſtrict- 
ly charged them both to remember themſelves, and 
to caution their Poſterity, That they never enga- 
ged with their whole Family together in Difficulty 
or Danger. | BELLS 
Yet, it is plain, the ancient Romans had little Re- 
= gard to theſe different Circumſtances. For thus Se- 
Ws zeca argues, (Benef. l. vii. c. 16.) Can you imagine 
our Forefathers were ſo imprudent, as not to appre- 
hend, how unjuſt it muſt be to put a Man, who 
had waſted a Loan in Dice or Lewdneſs, in the 
ame Caſe with him, who, by Fire, Thieves, or ſome 
ſadder Misfortune, had loſt other Men's Money 
with his own? They allow'd no Excuſe, that Men 
might learn, in all Caſes, moſt ſtrictly to keep their 
Faich. And it were more ſafe to reject the juſt 
Plea of a few, than to admit all to a Privilege of 
offering their Apologies. In Muſcovy, inſolvent 
Debtors are firſt ſoundly whip'd, and then com- 
pel'd to be Slaves to their Creditors *, 
IV. It is proper for us, on this Subject, to examine 
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tor the Notion of Mr. Hobbes *, which he ſeems to 

* : lay down in too general a Manner, That Covenants 

Vil 4 not oblige to the Thing itſelf, but only to the utmoſt 

with Endeavour; that is, ſince we are not obliged to Im- 
& polſlibilities, and ſince nothing is in our Power but 

170 our utmoſt Endeavours, what we cannot by its 

land, ; 4 

wdred 

mile 

Ihe - — 


— _ 


De Cive, c. 2. f. 14. It muſt be ſuppoſed, that we have not had Opportunity of making Tryal. 


/ 
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Means obtain; is to us impoſſible, and, conſequently, 
is excluded from being the Matter of Obligation. 
But he ought; indeed, to have inſerted this Condi- 
tion, Provided we have not, by our own Fault and 
Fraud, incapacitated ourſelves for ſuch a Performance. 
For if this be our Caſe; the Obligation is not ſa- 
tified by our utmoſt Endeavour; but when our 
Power of Payment ceaſeth, our Puniſhment muſt 
come in to make up the reſt. Therefore, the Aſ- 
ſertion ought to be limited to thoſe Covenants, 
in which, upon Account of ſome Thing or Action 
at preſent offered to us, we promiſe ſome future 
Labour or Aſſiſtance. For here, ſince ſuch Fu- 


turities are uncertain to human Foreſight, ſo that 


either our Strength may, by ſome Accident, be im- 
pair'd, or ſome unaccountable Turn of Things may 
render it extremely difficult, if not utterly impoſ- 
ſible for us to meet with an Opportunity of Per- 
formance z and farther, ſince our Sagacity may be 
miſtaken, either in rating our own Power, or in 
weighing the Difficulty of the Undertaking ; the 
Contractors muſt, for theſe Reaſons, be ſuppoſed 
to have been mindful of their own frail Nature, 


and, yr re 6 not to have agreed on any fu- 


ture Action or Work, but with this Condition and 
Proviſo, That their Abilities and Opportunities re- 
main*d the ſame, and that they had not over-rated 
their preſent Strength. In theſe Caſes then, he, 
who has uſed his utmoft Endeavour; may be right- 
ly ſaid to have done his Duty; eſpecially when, in 
the very Midſt of the Performance, ſome croſs Ad- 
venture, which we could not poſſibly have prevent- 
ed, falls in, and either quite intercepts, or wreſts 
aſide the Fruit of our | *. | | 
That the Rule will hold good only in this Kind 
of Covenants, is farther evident from what Mr. 
Hobbes diſcourſeth immediately before. Ve very 
frequently, ſays he, contract about ſuch Things as then, 
indeed, ſeem poſſible, but which, afterwards, we find to 
be impoſſible ® ;, yet this does not free us from all Obli- 
gation. And the Reaſon is, becauſe he who promiſes an 
Uncertainty hereafter, receives a preſent Good, on the 
Condition of returning the like. But now the Will of 
him, who offers the preſent Good, has for its abſolute 
Object any Return of Good equal in Value to the Thing 
expreſiy promiſed by the other Party; but the Thing 
itſelf is affected, not ftriftly and abſolutely, but under 
Condition of its Poſſibility. Yet, on the contrary, I 
would chooſe to ſay, That whoſoever exhibits to an- 
other any preſent Good, does abſolutely and direct- 
ly bend his Deſire towards that particular future 
Good expreſs'd in the Bargain; and this as well in 
Contracts of giving, as in Contracts of doing. For 
the Law of Nature doth not ſeem to afford Ground 
for that Diſtinction, which ſome make, that in Bar- 
gains of giving, a Man is preciſely obliged to give 3, 
whereas in Bargains of doing, he 1s not preciſely 
_ obliged 


. 8. neca”s Latin 15 this, Quid tu tam imprudentes judicas 
2 baberi, qui pecuniam, quam a Creditore acceperat, libidine, 


8 #rifi tore, aliena cum ſuis perdidit ® Nullam excuſationem recep 
h = etiam J 


printed by E/zever 1630. p. 262. 


WE vere forced to ſell their Children; but Solon aboli 
chat among the Remans there was a ve f the Twelve Ty 


WF Sue of his Perſon to his 


hee 


But I queſtion h. if thi | 
alſo, inſolvent Debtors were given to hows r 1 l = been ſince aboliſhed. Among the Athenians, 


— 


majores mftros fuiſh, ut von intelligerent iniquiſſimum eſſe, eodem loco eum 
sf ow inſumpfit, & eum, qui incendio, aut latrocinio, aut aliquo caſi 
ts Joffe excuſationem non accipi, quam ab omnibus ali ** * 5358 171 "a" amanda os 

This was for a Time only, and in Proportion to the Debt. 1 


At leaſt, we find it mentioned ſo in a Deſcription of Muſcowy, 


ſell them into Foreign Countries, and man 


nhuman Cuſtom. See Plutarch in his Life. Some, alſo, have thought 
hem among tham ; which Acorn of the Twelve Tables, which allowed Creditors to cut their Debtors in Pieces, and — 


0. c ported by the Authority of Puin&ilian, Inſtit. Orat. I. 3. c. G. Aul. Gell. Nod. Atti 
O. c. 1. and Tertull. pole et. c. 4. Mr. Hyntenſbort proves fully, in his Obſervation, 1. 4 1. that it — ks = 


5 u afl. Febr. ape tor, by way of Auction. We may compare with this Book, a Memoir found in the Aa Erudito- 


It is a Principle of the Roman Law, $i mi i ; he. 3 ; | 
en ib Face * F ligationibus, e) 7 5 _ — voy facit, good þ miſt, & Ir numeratam condemnatur ; ficut evenit in 
1 ing a Ting. Digeſt. 1. 42. tit. 1. De Re Judicata, &. leg. 13. ö 


a certain Sum, as is uſual in other Obligations 
9. 1. Secundum quem Celſus ait poſſe dici, juſta e&/timatione 
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he knows to be impoſſible, cannot be reckon'd well 
in his Wits * : For he reſolves and engages to do 
that, which, at the ſame Time, he foreſces he ſhall 
never be able to compals. 

But it does not always follow, that he who, by 
Pact or Promiſe, undertakes an Impoſſibility, ſhall be 
entirely free from all Necęſſity of Performance, thoꝰ 
the Thing itſelf cannot ſtriftly be accompliſh*d. In- 
deed, if I have promiſed a Man ſomewhat, which I 
had then good Grounds to think would be in m 
Power, but which is now above my Power, or wil 
be rendted ſo before the Day of Performance, by 
an Accident of which, at the Time of the Bargain, 
I was invincibly ignorant; I ſeem, in this Caſe, 
neither obliged to make good my Word, nor to 
repair the Loſs which the other Party ſuffers by the 
Diſappointment : Eſpecially, if the Poſſibility of 
the + ing were either expreſly mentioned as a ne- 

Condition, or tacitly preſuppoſed on both 
Sides. For Inſtance, I promiſe to lend a Horſe, 
which, at preſent, is at ſome Diſtance from me; 
and the Horſe dies before he gets to me; as I can- 
not here be bound to make the Horſe forth coming, 
fo neither am I reſponſible for any Damage the Man 
ſuſtains, who was to have uſed him. For he muſt 
conceive me to have built my Promiſe on this ta- 
cit Condition, provided the Horſe arrive ſafe at my 
Hands; which Condition failing without my De- 
fault, the Force of the Promiſe ſinks, and is incffec- 
tive, If both the Promiſer, and the other Party, 
know the Thing to be impoſſible, and know each 
others Conſciouſneſs as to this Point, the Engage- 
ment ſhall paſs for no better than a Jeſt, But if 
the Promiſer only knew the Impoſlibility, and not 
the other Party, he ſhall pay to him what he loſes 
by being thus impoſed on. If the Promiſer was 
careleſs, and neglected to examine and weigh his 
own Strength, ſo as to promiſe an Impoſſibility, 
which, upon due Conſideration, he might have found 
to be ſuch, the main Obligation ſhall be void; 
becauſe he ſuppoſed the Thing to be poſſible, as a 
tacit Condition of the 3 =" 20g : Yet, upon Ac- 
count of his Neglect and Default, he ſhall be bound 
to anſwer the Damage which befals the other Par- 
ty, through the Diſappointment ; but then it muſt 
be obſerved, that the Hope and Expectation of 
Advantage from ſuch an inſignificant Promiſe 
ought not to come under the Notion of * Damage. 
The ſame Rule holds good in Covenants ;. ſo that 
he, who, through Negligence, has bargain'd to per- 
Form what is impoſſible, ſhall be free upon paying 

* Vid. lib. 2. ſ. 3, Sc. Digeff. Si guis cautionibus, &c. 


d See Matth. xviii. 25, 26. 


what the other Party ſuffers ; but then lie g 
likewiſe, releaſe the other Party from any oh 
tion made on his Side; or, it the Thing ** 
ready given, or perform'd, he muſt either reſto 
it, or offer an Equivalent. 

III. But farther, when the Thing, at the Time g 
making the Promiſe or Pact, appear'd poſſible 11 
afterwards becomes impoſſible, we muſt eng 
whether this happen'd by meer Chance, or by pe 
fault and Deceit. In the former Caſe, the Pag; 
difannul'd, if nothing has yet been perform d . 
either Side, If any f hing have been already * 
towards it by one of the Parties, the other ſhal * 
it back, or pay the Value of it * ; if neither 9 
theſe can be done, he is to uſe his beſt Endeavour 
that the Man be not a Loſer by him. For, in Co. 
tracts, the firſt Regard is had to the Thing 
mention*d. in the Nee when this cannot; 


obtain'd, it is ſufficient to give an Equivalent; 


whatever happens, all imaginable Care is to be uſed, 
that the other Party ſuffer no Prejudice. But 


when a Man ſhall, by Trick and Deſign, tende 


himſelf incapable of performing his Part, he fl 
not only be bound to do the beſt he can, but þ- 
ought, likewiſe, to have ſome Puniſhment inflide4 
on him, as it were in Supply to his Defect. 
Theſe Principles, well applied, might determiy 
moſt of the Doubts in the Caſe of In/olvent Deli 
A Man, that falls into ſuch a Condition by Mista 
tune, and without his own Default, is obliged on 
to uſe his utmoſt Endeavour to give every or 
their Due. And here Equity and Humanity * en 


gage us to make an Allowance of Time, ſo mug | 


as ſhall be neceſſary for him to look about him, 
and to ſeek out all honeſt Ways and Means of Py: 
ment. For to ſeize immediately on all he po. 
ſeſſes, and to ſend him and his Family a Begging, 
would be a moſt unmerciful Barbarity. The R+ 
man Laws 5 were ſo favourable to certain Perſons, 
in Caſes there ſpecified, as to order that they 
ſhould be condemned in no deeper Sum than they 
were able to make good ©. Yet, unleſs the Cred- 
tor ſhall have forgiven all that exceeds their preſent 
Abilities, they ſhall be bound to pay the Reſidue, 
upon the Improvement of their Fortune and Con- 
dition. Thoſe, who have turned Bankrupt out d 
Knavery, or ſome other Way, by their own Faul, 
may be juſtly compel'd to undergo ſome painful 
Puniſhment * z that their Body may, in ſome Mer 
ſure, pay for the Defect of their Purſe . | 
In the Caſe between the Creditor and the Debtor, 


© Vid. I. 12. Digeſt. De foluto me 


trimonio, I. 6. I. 16, 17, 19, 21. Dipeſt. de Re judicata, |. 49, 50. d. t. I. 4. I. 6. I. 7. Digeſt. de C:fffone Bonorum. « Vl 
Geil. I. 20. c. 1. circa fin. as, likewi xg wie} Diſcourſe on Diomſ. Halicarn. I. 5. p. 330, Oc. Edit. Lypſ. in fin. compared i) 


Livy, I. 8. c. 28. 


Or he deſigns to banter him to whom he is engaged. Mr. Thoma/ins, in his I»ftit. Juriſpr. Div. 1. 2. c. 7. $. 81. diſinguſte 
here two Sorts of Impoſſibilities; the one of Things abſolutely impoſſible to all Men, as, to fly, to touch the Sky with the Ha, 
Sc. the other of thoſe which are impoſſible to certain Perſons only, as, to have Children, to pay two thouſand, dr an hundre 
thouſand, Crowns, Cc. The Rules, which our Author gives hereafter about the Caſes wherein one is bound to fulfil his Promi 
tho' of a Thing impoſſible ; theſe Rules, I ſay, reſpe& the lat Sort of Impoſſibilities, and not the firſt, For he that vil le 
lieve, that a Man can fly, or drink up the Sea, is as great a Fool as he that engages to do it. 


2 We muſt, in my Opinion, here uiſh between 
te Intereſt, See my Remarks on the Duties of a 


itous Promiſes, and Agreements in which each Perſon has his 0 
and Citizen, Lib. 1. cap. O. F. 23. Note 1. and 5. 12. of the fu 


r. Ry 
> Thi i rue inch Agreements where the transſerri Property & not concerned, as in Contracts of Hire; but it is wt 
ple, in 


in thoſe, where a Right 
chance, the Loſs is 
Law. Hence it is, that 
OBſervnt. 230. See what is ſaid, l. 5. c. 5. 5. 3. 
4 See what I have ſaid in my Treatiſe of 


Property is acquired ; as, for 
er's, who has the Property and 


a in of Sale. For if the Thing ſold periſh by Mo 
i ight in it, if we conſider the Principles of natd 


the principal Righ 
Seller keeps the Price of his Goods, or cauſes the Buyer to pay it, if he is not paid before. 71 
, I. 3. e. 5. 5. 33. 


s Such were, for Example, the Husbands who were obliged to pay back their Wives Portions. Maritum in id quod fact! 25 


condemnari, exploratum eft, (i. e.) It is a known Thing to condemn the Husband to do what he can. Digept. I. 24. tit. 3. 
dos odum petatur, leg. 12. The Men of War, I. 42. tit. 1. Doe re 22 &c. leg. 6. Divers Relation 0 


matrimonio 


Father and ä — — the N and ar ay, alſo, their Fathers and Mo 
17, 19 21. 7 0 . , 50. . 42. Kit. | = F None 
12 2. Comm Fortuna laborans "9 


Non potis eft auro venales ſolvere noxas, 
Arctatur vincli. 
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Givers, Fathers in Law, Jbid. ES 


rum, leg. 6, 7. 
Whoſe defg'rate Fortune, fince it can't by Gold 
Redeem its Crimes, Bonds therefore it muſt hold. 


bono 
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ere is another Point that ought to be conſider'd, 
rough what Cauſe or what Neceſſity the Man 
ontracted ſo deep Scores. And he deſerves more or 
es Commiſcration and Favour, as the Cauſe was 
ore or leſs grievous and unavoidable. ' For this 
SER con, Merchants and other great Traders, though 
undone by meer Accident and Misfortune, are rec- 
onecd to be in a Condition leſs —_— of Mercy, 
7 i than others who have been driven by ſome particu- 
=: Urgency to the like inſolvent State. For the 
ormer took up ſo large Sums on Truſt, purely for 
ine Sake of making farther Gain and Advantage by 
tem. And in as much as they profeſs ihe Art of 
rowing rich, as their peculiar Calling, they are to 
ee blamed for not foreſeeing and preventing even 
WC aſualtics, ſuch as the Loſing all they are worth at 
one ſudden Stroke; ſince they ought not to have 
eentured their whole Effects in a ſingle Bottom. 
WET his is contrary to the Judgment of Pliny, who 
thinks. it the ſafeſt Courſe to try the Uncertainty of 
Portune by Variety of Poſſeſſions. Epiſt. 19. J. iii. 
1+. 4. Ed. Cellar. King Philip (in Juſtin. l. ix. c.1. 
n.) beſieging Byzantium without Succeſs, at the 
WE ſame Time made an Inroad into Scythia, for the Sake 
of Plunder; ſeeking (according to the Policy of 
Merchants and Dealers) to defray the Expences of 
one War with the Spoils of another. 
'Y Livy (I. xl. c. ny 661. in fin. Ed. Gronov.) re- 
hat, being in great Diſtreſs at 


WE ports of Antigonus, 
bea, when he had all his Friends with him in the 
Ship, he call'd his Children about him, and ſtrict- 
y charged them both to remember themſelves, and 
to caution their Poſterity, That they never enga- 
ged with their whole Family together in Difficulty 
or Danger. | 3 
| Yet, it is plain, the ancient Romans had little Re- 
ard to theſe different Circumſtances. For thus Se- 
neca argues, (Benef. I. vii. c. 16.) Can you imagine 
our Forefathers were ſo imprudent, as not to appre- 
hend, how unjuſt it muſt be to put a Man, who 
] had waſted a Loan in Dice or Lewdneſs, in the 
fame Caſe with him, who, by Fire, Thieves, or ſome 
adder Misfortune, had loſt other Men's Money 
with his own? They allow'd no Excuſe, that Men 
might learn, in all Caſes, moſt ſtriftly to keep their 
Faith. And it were more ſafe to reje& the juſt 
Plea of a few, than to admit all to a Privilege of 
offering their Apologies. In Muſcovy, inſolvent 
Debtors are firſt ſoundly whip'd, and then com- 
pel'd to be Slaves to their Creditors *. 
IV. It is proper for us, on this Subject, to examine 
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It muſt be ſuppoſed, that we have not had Opportunity of making Tryal. 


295 
Means obtain; is to us impoſſible, and, conſequenly, 
is excluded from being the Matter of Obligation. 
But he ought; indeed, to have inſerted this Condi- 
tion, Provided we have not, by our own Fault and 
Fraud, incapacitated ourſelves for ſich a Performance. 
For if this be our Caſe; the Obligation is not ſa- 
tisfied by our utmoſt Endeavour ; but when out 
Power of Payment ceaſeth, our Puhiſhment muſt 
come in to make up the reſt. Therefore, the Aſ- 
ſertion ought to be limited to thoſe Covenants, 
in which, upon Account of ſome Thing or Action 
at preſent offered to us, we promiſe ſome future 
Labour or Aſſiſtance. For here, ſince ſuch Fu- 
turities are uncertain to human Foreſight, ſo that 
either our Strength may, by ſome Accident, be im- 
pair'd; or ſome unaccountable Turn of Things may 
render it extremely difficult, if not utterly impoſ- 
ſible for us to meet with an Opportunity of Per- 
formance ; and farther, ſince our Sagacity may be 
miſtaken, either in rating our own Power, or in 
weighing the Difficulty of the Undertaking ; the 
Contractors muſt, for theſe Reaſons, be ſuppoſed 
to have been mindful of their own frail Nature, 
and, 1 not to have agreed on any fu- 
ture Action or Work, but with this Condition and 
Proviſo, That their Abilities and Opportunities re- 
main'd the ſame, and that they had not over- rated 
their preſent Strength. In theſe Caſes then, he, 
who has uſed his utmoft Endeavour; may be right- 
ly ſaid to have done his Duty; eſpecially when, in 
the very Midſt of the Performance, ſome croſs Ad- 
venture, which we could not poſſibly have prevent- 
ed, falls in, and either quite intercepts, or wreſts 
aſide the Fruit of our | 2 | 

That the Rule will hold good only in this Kind 


of Covenants, is farther evident from what Mr. 


Hobbes diſcourſeth immediately before. Ve very 
frequently, ſays he, contract about ſuch Things as then, 
indeed, ſeem poſſible, but which, afterwards, we find to 
be impoſſible ® ;, yet this does not free us from all Obli- 
gation. And the Reaſon is, becauſe he who promiſes an 
Uncertainty hereafter, receives a preſent Good, on the 
Condition of returning the like. But now the Will of 
him, who offers the preſent Good, has for its abſolute 
Object any Return of Good equal in Value to the Thing 
expreſly promiſed by the other Party ; but the Thing 
itſelf is affected, not ftriftly and abſolutely, but under 
Condition of its Poſſibility. Yet, on the contrary, I 
would chooſe to ſay, That whoſoever exhibits to an- 
other any preſent Good, does abſolutely and direct- 
ly bend his Deſire towards that particular future 
Good expreſs'd in the Bargain; and this as well in 
Contracts of giving, as in Contracts of doing. For 
the Law of Nature doth not ſeem to afford Ground 
for that Diſtinction, which ſome make, that in Bar- 
gains of giving, a Man is preciſely obliged to give 3, 
whereas in Bargains of doing, he 1s not preciſely 
obliged 


or, the Notion of Mr. Hobbes, which he ſeems to 
7 lay down in too general a Manner, That Covenants 
Vid do not oblige to the Thing itſelf, but only to the utmoſt 
with Eudeavcur; that is, ſince we are not obliged to Im- 
WF poſſibilities, and ſince nothing is in our Power but 
fs our utmoſt Endeavours, what we cannot by its 
| 1 l 
— De Give, c. 2. ſ. 14. 
Ide. Fo — er — — 
El , : Seneca's Latin is this, 
leri, gui pecuniam, quam a Creditore acceperat, libidi 
lame iore, aliena cum ſuis peruidit? Nullam e 
* 2 pow Jr Fam excu —_— non accipi, 
This was for a Time only, and in P i 
bor printed by E/zever 1630. p. * en 
Ti WE 2lo, inſolvent Debtors were given to their Creditors to be 


= were forced to ſell their Children; but Solon aboli 
2 — among => Romans there was a pads T the Tweet 
dem among them; which Opinion is ſi 

1 20. c. 1. and Tertull. any C. 4. 22 4 
ue of his Perſon to his | 


— 
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the Roman Law, Si minus, 


3 Itisa N. 
fi. e.) If a Man 


y le o 
abu faciendi obligationibus, 
e doing a Thing. Digep, 1. 


nhuman Cuſtom. 
of the Twelve Tables, which allowed Creditors to cut their 


quia non facit, pron t, in 
| performs not his pr e, «x is fin 
42. tit. 1. De Re Judicata, &c. leg. 13. F. 1. 


—— 


Quid tu tam imprudentet judicas majores noſtros fuiſh, ut yon intelligerent iniquiſſimum eſſe, eodem loco eum 
aut alea inſumpfit, 


eum, gui incendio, aut latrocinio, aut aliquo caſi 


erunt, ut homines ſcirent fidem utrii + fads : . . 
IEEE EE nn re fee: ft mw an 


At leaſt, we find it mentioned ſo in a Deſcription of Myuſcovy, 


But I queſtion very much, if this Cuſtom has not been ſince aboliſhed. Among the Athenians 
made their Slaves, or to ſell them into Foreign Countries, and many 


See Plutarch in his Life. Some, alſo, have thought, 


Debtors in Pieces, and part 


the Authority of Quinctilian, Inſtit. Orat. I. 3. c. 6. Aul. Gell N. G 
3ynker/bork proves fully, in his Obſervation, 1. * . 


CI ; ran at Leipfich, Febr. 191 ng tor, by way of Auction. We may compare with this Book, a Memoir found in the Aua Erudito- 


I. that it allowed only the 


tuniam numeratam condemnatur ; ficut evenit in 
a certain Sum, as is uſual in other Obligations 
decundum quem Celſus ait peſſe dici, juſta a/timatione 
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bbliged to do the Work, but may be releaſed by a 
Commutation, But when he cannot obtain what 
was peculiarly promiſed, he then, to keep himſelf 
from ſuffering Loſs, deſires ſomething of equal Va- 
lue. And if this too cannot be paid him, nor the 
Thing reſtored, which he firſt gave on his Part, 
the other Man fully ſatisfies his Obligation, by of- 
fering what his Abilities will admit » q 
But in Contracts of Lending, and others of the 
ſame Nature, it will not hold that the Debtor is 
freed from this Obligation, by uſing his utmoſt 
Ability and Endeavour. For when any Thing is 
taken in Way of Loan, (eſpecially if it be not in a 
Caſe of extreme * Neceſlity) the Creditor ſuppoſes 
that the Debtor is both willing and able to pay, 
and the Debtor himſelf pretends as much; and on 
this Suppoſition the whole Contract is founded. 
If then, at the Time prefix*d for Payment, the Deb- 
tor, with all his Stock and Effects, cannot make 
up the Sum ; tho? here it be at preſent impoſſible 
to ſqueeze more out of him; yet he ſhall ſtand 
engaged to make good the reſt hereafter *. 
n /imple Promiſes, when we engage to do a Thing 
which is not, as to the Event, fully and abſolutely 
in our Power; ſome ſuch Condition as this ought 
always to be underſtood; F Fortune favour me, if 
u croſs Accident intervene, or what better becomes 
the Piety of a Chriſtian, if it pleaſe God. But 
e to ſwear or vow, that we will accompliſh 
uch an uncertain Enterprize, is not only moſt ex- 
travagant Raſhneſs, but moſt wicked Preſumption, 
Such was the Oath of Labienus and his Party, re- 
corded by Cæſar, by which they engaged them- 
ſelves not to return into their Camp without obtain- 
ing the Victory. | 
There is another knotty Queſtion propoſed 
by Mr. Hobbes, which we ought here to diſculs, 
Whether a Man can, by Covenant, oblige himſelf to 
ſuffer ſuch Evils, as exceed the ordinary Strength 
and Conſtancy of human Minds? For Inſtance, whe- 
ther he can bind himſelf not to reſiſt another, who 
ſhall go about to kill, or to wound him ? Now, who- 
ever cloſely and carefully conſiders this Point, will 
be able to diſcover on what Account Mr. Hobbes 
thought proper to take the negative Side; namely, 
to ſhew, that bare Pacts are not a ſufficient Guard 
and Caution to the Security of Mankind ; and 
that *tis not mou for a Man to engage by Cove- 
nant, that he will freely undergo due Puniſhment 
ſo often as he ſhall commit an Injury; but for the 
Preſervation of Peace in the World, it is farther 
neceſſary that Civil Governments ſhould be eſta- 
bliſh'd, which may bring Offenders to Juſtice, tho? 
againſt their Wills. Which Principle we acknow- 
ledge to be moſt juſt and true, and ſhall enlarge 
upon it in its proper Place: At preſent it may be 
worth our while to examine more nearly the Argu- 
tnents which he produces. He ſays then, No Man 


15, by any Covenant which he ſhall make, obige 

to reſiſt another, when he offers mortal Fils, b 
Wounds, or any bodily Miſchief. For there i; aps 
ed in every one the higheſt Degree of Fearſuly; 6 
which ke apprebends the threatend Evil, as th, i ; 
eſt imaginable, and, therefore, by a natura! NV 5 


F 1 ech, 
flies and avoids it as much as puſſible, and i; 5 5 1 
incapable of doing otherwiſe. When he is arid, 1 


ſuch a Height of Fear, it cannot be expected jy; y, Þ 
he will conſult his own Safety by Flight, or by Con £ 
Since then no Man can be obliged to an Impoſttil. 
thoſe to whom Death, or Wounds, or other 2 4 
Pains are preſented, and who have not Conflancy * ; wn 
to bear them, are not bound to venture the Trial ou IF 
this Argument we may remark, that to ſuffer Dew, © 
without Reluctancy, is not a Thing abſolutely b. 1 
yond human Strength. And, therefore, if Gy, nl 
commanded us to lay down our Lives, rather tha —- 
commit ſome particular Action, no doubt by y. 
are ſtrictly bound to yield a ready Obedience, N 
thus much we are willing to acknowledge, thy 
ſince ſuch a Degree of Conſtancy is beyond t 
Strength of the Generality of Men, no one tl | 
be preſumed to have bound himſelf, by his own fs 
Covenant, to ſuch a rigorous Task. For hung 
Laws, and human Contracts, ought all to be nx 
with an Eye and Regard to human Infirmity, 
Yet this Conſideration ought not to be m 
ſo far, as to prejudice the Force of military Dit. 
pline ; as if a Soldier, under imminent Peril « 
Death, might deſert his Poſt, upon Pretence, that 
Man cannot be obliged to undergo Death, as being: 
Thing impoſſible. For we deny that it is a Thing 
above the Fortitude of Mankind, eſpecially of th: 
military Sex, to ſuſtain a probable Danger of Dat, 
{till join'd with a Power of reſiſting to the laſt. An 
there ſcarce ever happens ſuch a Caſe in War, the 
ſome Perſons muſt be thrown away, and offer'd uy 
as Victims to the Enemy, without a Liberty a 
an Opportunity of defending themſelves by Cos 
rage, or by Craft. So that it appears from the Ne 
ceſſity of. preſerving Commonwealths, and from tix 
Uſe and Practice of all Nations, that whenever it 
is requiſite, a Commander may lawfully enjoin a 
Soldier to oppoſe the Enemy in ſuch a Stata 
aſſign'd him, to his laſtBreath, tho?, tis probable, is 
may die upon the Spot; and may as lawfully int 
capital Puniſhment on thoſe who ſhall quit tl 
Poſt, after ſuch an expreſs Order to the contra. 
For he, that liſts himſelf in the Number of arme 
Men, does, by that Act, lay aſide all Claim to tt 
Excuſe of natural Fearfulneſs, and is bound rt 
only to enter the Field, but, likewiſe, not to ba 
it without the Order of his Leader. Neither» 
there any Abſurdity in that martial Puniſhment© 
killing a Man, becauſe he declined being Killed. Fo 
is it not much worſe to ſuffer ignominioully unce? 
the Hand of the Executioner M than ro fall wW 


a See Matth. xviii. 25, Sc. See James iv. 15. © Caſur de Bel. Civ, I. 3. c. 87. n. 6. Add, As xii, 21. C $i 


de J. N. &. 6 7. 


—— — 


facti dandum efſe petitionem, (1. e.) According to whom Celſus ſays it may be affirmed, that the Deſire may be anſwered by the: 


lue of the Deed, I. 45. tit. 1. 


e Verbor. Obligat. leg. 72. in init. But this is obſerved, at this Day, in many Caſes, and 


Roman Law there are divers Limitations about it, as Mr. Hertius obſerves, with others before him, that the Reaſon of this AI = 


- 


was; That the Romans eſteemed it a Kind of Slavery to be conſtrained to do any Thing for another. Er funt quidem be ent, 
2 eneraliter tract are velit, inciviles, invitum hominem jubere facere, quod facere non poteſt, (i. e.) They are Puniſhments, gener 


peaking, unfit for Society, to force a Man to do that againk his Will, which he cannot do. Digeft. 1. 48. tit. 19. ”. Peri! 


I. 9. F. 10. See Vinnius upon the Iaſtit. I. z. tit. 16. 


e Verbor. Obligat. F. 7. And Mr. Thamaſius's Diſcourſe de Pri!” of 4 ; 


C. 2. $.4. The Roman Lawyers extended this even to Actions, whoſe Effect is to transfer the Poſſeſſion or Property of Ibs 
Hence it comes, 1 to them, that a Seller cannot be conſtrained to deliver his Goods, but only to pay Damages and ir 


tereſt to the Buyer. See 
1 See my Treatiſe of Sports, I. 3. c. 5. F. 31. 


5. 5. cap. 5. H. 5. Note 2. following. 


2 This fully proves, that when a Puniſhment is once fixed, it is better to die fighti copneeutly, than run the Riſque of ti 


Scaffold or Halter; but this doth not prove, that there is — . or unjuſt in eſtabliſhing ſuch a Puniſhment. To cles! ts 


we muſt affirm, that it is ſometimes neceſſary that a Man expoſe 


Caſe of whic 


fence of 10 others, the Safety of the Publick being to be preferred before our private. And when one is engaged, * * 
Which we are ſpeaking, and many others, we have no Reaſon to complain of him that infliels the Puniſhment, ton 
we have openly or tacily eonſented, if we perform not our Engagements, See what is ſaid, J. 8. c. 2, following. 


"I 
mſelf to Dangers, yea, to th, for the Preſervation 1 


Honoll 


1 2nd, N 
8 7 , 0 ho reèeler 
—  a__ Duniſh'd with Death, D. B. 2 t. 5. We muſt 
1 5 _ : add, that in Caſe a Perſon be of hich 
= dly a Temper, as to ſhrink at thoſe Dangers whic 


the Sword of the Enemy! ? Aad. 
| £3 a To Senatuſconſulto Silanians & Claud:- 
oF By one of the Roman Laws, Servants, 
» 4 their own Lives before their Maſters, 


weak and cow- 


he common Hardincſs of Men is able to ſuſtain, 


f 7 his peculiar Infirmity of Mind ſhall, by no Means, 
3 Ebſolve him from his Obligalion. 


Mr. Hobbes proceeds to obſerve, that ſince we 
dare truſt him, 1 is bound to us by Covenant, whilſt 


| «we lead Criminals to Execution in Chains, and under 
cards; it ſbeuld ſeem that they are not, by Covenant, 
RS /ficiently obliged to Non-refitance. The Remack, in 
Eo Caſes, is true *, yet ſometimes Perfons, really 
bound by Covenant to us, are not ſo abſolutely 


truſted, but that we think it expedient to provide 


a gainſt their Perfidiouſneſs by a Security of armed 
7 Wen He adds, A — of this Kind would be 
8 wſeleſs ; a Man, indeed, may covenant thus, Unleſs I 
do this or that in the appointed Day, kill me; that 
, you ſhall have a Right of proceeding to capital Pu- 


niſhment againſt me, upon my Default; but to covenant 


3 E thus, Unleſs I do ſe or ſo, I will not reſiſt you when 


you come to kill me, is a Thing both unprattiſed and 


WT 7n/onificant. He proves his Point after this Man- 
ner: Such a Covenant muſt be made, either be- 
„ tween a State and a Subject, or between two 
ZBaubjects of the ſame State, or between two Per- 


« ſons living in a Condition of natural Liberty. 
« Tn the firſt Caſe it would be uſeleſs, becauſe tis 
te enough to ſecure to a State the Power of puniſh- 


ing Offenders, if each particular Subject engages, 


<& by Oath or Fealty, that he will not forcibly de- 
ce fend or reſcue any Perſon, who ſhall be thus led 


to ſuffer Juſtice. In the ſecond Caſe it would be 
W < alike impertinent, becauſe, in civil Governments, 


ce private Men have not the Right of killing. In 
c the third and laſt Caſe, it would be of no more 
« Uſe or Force than in the former, becauſe, if the 


& < Parties covenanted that one of them ſhould be 
s kilPd upon Non-performance, a preceding Cove- 


te nant muſt be ſuppoſed to have paſs'd, importing 
de that he ſhall not be kill'd before the Day fix'd 


or Performance.“ For, according to his Hypothe- 


fis, in a State of Nature, before any Pacts have been 


introduced, each Man hath a Right of killing each 


Man elſe. Therefore, upon Default of Perform- 


Vance, on the ſet Day there returns a Right of 
War, or a hoſtile State, in which it is lawful for 


© any Man to attempt what he pleaſes againſt ano- 
* ther, and, conſequently, the Right of reſiſting 
© will return at the ſame Time.” I would rather 
chooſe to eſtabliſh the Truth of the Aſſertion another 
Way, by ſaying, that the Force of Covenants, if 
ſtrain'd to the higheſt, reaches ſo far, as not only 
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to lay on the Parties an intrinſica] Neceſſity of per- 


forming the Conditions, but, likewiſe, to give each 


vf them a Right of compelling the other to a Com- 
pliance , in Caſe he draw back, by propoſing and 
preſenting ſome Evil. And that, theretore, every 
Covenant may be reſolved into this Senſe, I engage 
to do this or this for you; if I fail, you fhall have @ 
Power of compelling me by violent Means. Now, to 
add a ſecond Covenant about Non-reſiſtence, would 
here be uſeleſs and abſurd. For then this ſecond 
Covenant muſt be enforced again by a Third, in- 
cluding ſome Penalty, as, if I reſiſt you, when you at- 
tempt to compel me to Performance, you ſhall have a 
Power of offering Violence or Evil to me. Thus it is 
plain, the ſecond Covenants add nothing at all to 
the Firſt ; for the Firſt gave a Power of —_— 
the Defailant by Violence; and *tis as eaſy to brea 
this as that, What Need is there, then, of backin 
one Covenant with another, when ten may as wel 
be broken thro? as one? 

The laſt Argument, urged by Mr. Hobbes, runs 
thus : Could there be ſuch a Thing as a Covenant for 
Non-refiſtance, wwe ſhould by it be obliged, out of two 
preſent Evils, to chooſe that which appear*d the greater. 
For certain Death is a greater Evil than Reſiſtance 
and Combat. But of two Evils, it is impoſſible for us 
not to chuſe the leſſer; therefore, by ſuch a Covenant 
we ſhould be tied to an Impoſſibility, which contradits 
the whole Nature of mutual Engagement. Now here 
it is neceſſary, that the Rule about chooſing the leſſer 
Evil, be accurately ſtatcd and explain'd, And this, 
properly ſpeaking, can take Place only in two un- 
Fraftable or hurtful Evils, conſider'd as ſuch. In 
which Caſe, it looks like a Kind of Gain, to ſuffer 
only a Part of an inevitable Loſs or Damage : But 
the ſame Rule muſt, by no Means, be extended and 
applied to the Caſe of two d;/honet Evils, or of two 
Evils, the one diſboneſt, the other unprofitable. For 
of two Evils of Commiſſion, we are to chooſe nei- 
ther + Bur it ſometimes happens, that we cannot 
fulfil two affirmative Precepts, the Omiſſion of 
which, ſeparately conſider'd, would be ſinful ; yet, 
upon their Meeting together, the Omiſſion of one of 
them is look*d upon as lawful : And, in this Caſe, of 
the two Evils of Omiſſion, the leſſer is to be choſen, 
or rather the Interfering with a more noble Pre- 
cept, ſhews the Omiſſion of the leſs noble Precept 
to be no Evil, or Sin. For, in all inferior and ſubor- 
dinate Laws, this Reſtriction is ever underſtood, S5 
far as we can comply with them, and not intrench 
on Engagements of a higher Nature. Thus not to 
obey God, and not obey the Civil Magiſtrate, if 
taken aſunder, are both notoriouſly Sins; and yet, 
ſuppoſing both the Obligations cannot at once be 
anſwer'd, as when the Magiſtrate commands an 
Thing contrary to the Divine Law, in this Caſe, 
Diſobedience to our earthly Governors ceaſes to be 


De Give, c. 2. ſ. 18. d Senec. Thyeſt. ver. 644, 645, 646. 


Ax urbem premit 
Et contumacem regibus populum ſuis 


Habet ſub ictu 


Aa. 


93 


—— A Caſtle awes a Town, 
And holds a People, ſtubborn to their Kings, under the Stroke, 


it. 


4 


Servi quotiens Dominis ſuis auxilium ferre poſſunt, 


by the Will of another, and without havin 
lance the Uncertainty, which ſome make j 


Purpoſe. The Sight of an approaching Danger, tho' there ma 
he may hope to eſcape by Flight. Therefore, our Author muſt 


Application of it to the preſent Caſe, in the Manner it has be 
3 And, by Conſequence, the other is obliged not to reſiſt, = 


uſeleſs. See, concerning this, Mr. Themaſiur 3 Fur; 
4 See J. 8. c.3.F. . aforegoing, abut 


non debent ſaluti eorum ſuam anteponere 
diebe [ Ancilla, cui percuſſor Domi t | m_— 
12. *I * mind mortem minatus erat, fi proclamaſſet] wel hoc, ne ceteri 
| * I am ſurprized how our Author could imagine, that the Caſe here in 
to do ſo, as a Criminal has, by his own Fault, thrown himſelf into the 


* 


ä Ultimum itaque ſupplicium pati 
fervi credant, in periculs Dominorum 


Queſtion ſhould be excepted. There was the leſs Reaſon 
Danger: Whereas a Soldier is reduced to this Neceſſi 


it in his Power, if he would, to ſhun the Evil. This is more than ſuffici 
0 : t - 
ere on one Side and the other: Or rather, indeed, this Diſtinction is nothing 2 2 


the human Mind, as that of an Evil morally certain. Beſides, * rern ay equal Influence PO 


Soldier, who quits his Poſt, is not certainly ſure of Death, for 


grant Hobbes's Principle, or he muſt ſlaril 
explained. bo necellarily acknowledge the 


n the other makes Uſe of his Right, 1 his Boks © 
+; apa ight, otherwiſe his Right will be 


ve faid in my Treatiſe of Sport, I. 4. e. 5. 
q Evil ; 
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Evil ; becauſe that Law, which binds us to conform 
to the Will of human Sovereigns, is always under- 
ſtood with this Proviſo and Condition, that they en- 
Join nothing repugnant to the Laws of God. 

e are, in many Caſes, likewiſe, permitted, rather 
to chooſe the bare Execution of another Man's Sin *, 
or a Concurrence by way of Inſtrument, than ſome 
Evil, very prejudicial, or very grievous to be born, 
with which we are threaten'd upon Refuſal. Which 
Point we have elſewhere more largely diſcuſs'd. 

Neither is it allowable, as was all now hinted, 
to malce any ſuch Compariſon between an Evil, 
troubleſome or damageable, and a Sin, ſo as to 
chooſe the latter rather than the former: As for In- 
ſtance; If a Man ſhould rather act contrary to his 
expreſs Duty, than ſlip the Opportunity of ſome 
Advantage, or ſuſtain 3 real Loſs; how poſitive 
ſoever his corrupt judgment may be, in concluding 
the Sin to be the leſſer Evil: For, were this admit- 
ted, the Force and Efficacy of Obligations would 
depend upon every Man's Opinion; and, conſe- 


Tis indiſputably certain, that Pads againſt Laws, Conſtitutions, and good Manners, have no Power of binding Men, ( 


Paci, leg. 6. Vid. D. 28. tit. 7. de Condition. Inſtitut. 


more deſirable than its Performance, I. 
| Hands on the Goods of his Neighbours, than to 


in theſe Caſes, that they never exert it more v 


quently, would vaniſh into nothing, if Ir MW 
bound to an Action, when the Omiſſion of i 
Account of ſome external Regard, aper d j, 
would be bur a poor e Tix ou. WY 
for himſelf, that he thought it a leſs Evil 1 "= 
his Livelihood by his own Pains and Labour A = 
deed, Obligations are ſo far from loſing their Fin = 
rouſly ; for *tis the very Nature of ſuch . 0 . 
ments to produce, in Men, an intrinſical Neceſch 4 A 1 
ſuch Performances, as they would otherwiſe ben = 2 
to, upon outward Conſiderations and Reſpec. 2 
VI. To make a Promiſe or Pact truly ,,, 8 
tory, it is farther requiſite, that we have 250, 4M 
Power of performing the Thing agreed upon, 4,4 
if the Thing be unlawful, and we, conſequeny, 8 
want this Power, we cannot tie ourſeſves hy 


ſuch Engagement . For every Promiſe rciy, al 
its Force from the Ability of the Promiſer t at 
ir | © ,_ 

«| 

is 


* See what is ſaid above, J. 1. c. 5. F. 9. and hereafter, /,8. c. 1. F 6. with the Notes. 
* Pacta gue contra Leges Conſtitutioneſque, vel contra bonos Mores fiunt, nullam vim habere indubitati Juris eſt. 
De Conditionibus Inſtit. leg. 15. I. 45. tit. 1. 


leg. 6. See, alſo, the Digeſt. I. 28. tit. 7. 
& leg. 123 & Injiit. I. 3. tit. 20. De inutil. Stipulat. F 24. 


3 The Validity of unlawful Agreements not being ſufficiently explain'd by our Author, who has treated of it too generally, a =». 1 cs : 


nn... 


Cod. ü 
De Verborum Ocligat. leg 35. (1 q 


without Regard to ſuch true Principles, on which the Solution of divers Cates contain'd in it depends, I have thought fi to on bo! 
what occur d to my Mind ſince the firſt Edition of this Work. I obſerve, = 7 
I. That every Act, which is attended with ſomething contrary to the Rules of Virtue, is not invalid upon that Account buch, "73 

| ants that the Thing, in which we are engaged, be innocent in itſelf ; that is to ſay, permitted both by the natural and C 1 
w; it is of no Conſequence, whether the one or the other of the Contractors, or both together, offend in certain Reſpecs; EN " 
3 


the — conſider'd as to the Parties, has the full Force of Law. Not to ſpeak of ill Motives, which render the not Þ 


ocent 


ctions criminal. As for Example; a Merchant, who deals in contraband Goods, may act againſt his own and Fami! | * 


ntereſt, without being obliged to perform the Bargains he has made for them. A Vintner, who ſpends all his Time in dig 
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with Drunkards, certainly does ill, as well as they to whom he gives an Opportunity to be drunk; yet he is not obliged to w Þþ 
Tor the Wine theſe Men have drank, nor are they leſs obliged to pay him for it. G by Profeſſion, commit divers SA 
Sin by playing, as I have ſhew'd in my Treatiſe of Games; but that does not hinder, that ſuch as have gain'd by fair Play, mg 
lawfully take their Winnings, and require what is due to them. Further, we ought to conſider, that the End of a Law, wid 
forbids certain Things, is not only to make void all that may be done upon that Account; but to hinder their Commiſſion, a, 
above all, to ſtrip the Offenders of the Claims of Law they would have had without theſe Prohibitions. So, for Example, i 
1 — who is corrupted, gives an unjuſt Sentence, he, in whoſe Favour it is given, may, in Conſcience, take the Benefit of th 
udgment ; but if the Effect of an Engagement, contracted by Means of ſome unlawful Thing, exiſts entirely, the Law wilt 
authorize it, but leaves the Things in te State they were, and denies the Contractor its Protection, as he has not deſerved. In 


_ laid down, we mult, 
IT. Diſtinguiſh between that which is contrary to natural Right, and that which is unlawful only, becauſe it is forbidden by fone 


Civil Law. As to thoſe Sorts of Agreements, which proceed from the firſt Sort of Things unlawful, F ſhall reduce them to the 
following Rules, 1. If, after any one has engaged himſelf in a Thing bad in itſelf, he will not perform it, he, to whom he is 
gaged, has no Right to force him, and he cannot reaſonably complain, that the latter has broke his Word, whether he bath gi 
any Thing by it, or no. The Reaſon of it is, not only becauſe (as our Author ſpeaks very well) the Lawgiver, by forbiddings, 
takes away all Power to do it, and, by Conſequence, alſo, all Right of requiring it of any Perſon whatſoever ; but, alſo, in ere 
Matter wherein he is engaged contrary to his Duty, it may be preſumed that he did not give his full and free Conſent, eſpeci 
if he be act any enormous Crime, as if a Man promiſe to bhbems, or commit Sacrilege, or Perjury, or murder a Mau, &. 
When then he comes to repent of his criminal Engagement, tis not a bare Preſumption, tho' that be ſufficient, but ' an uy; 
lible Sign that he did not conſider what he did in promiſing ſuch Things, and the Perfon to whom he promiſed them, ooght to . 
_ him for that Reaſon, tho* we ſhould not other Ways be obliged to it, by the ſame Principle which leads us to break c 
ord. If he has got nothing by it, he has loſt nothing, tho“ he deſerves it: But if he hath given any Thing, as it was wn 
a Condition, and that ſuch an one as is thought morally impoſſible, the other muſt reſtore it, becauſe it was not given wich 4 
Regard to him, and ſo much the more, becauſe he can't keep it without giving ſome Reaſon to believe, that he does nat realy 
repent ; and that to his Fault in promiſing, he adds another, of having a Deſign of making an Advantage of his Error, and che 
ing him of his Subſtance. Reſtitution is, in this Caſe, indiſpenſibly neceſſary, ſince he that gave it, thought he did well in pt 
miſing a Thing upon a bad Foundation; as if a blind Perſon, thro' a falſe Zeal, ſhould promiſe another to change his Rg 
againſt the Dictates of his own Conſcience. 2. If he, whom we have engaged to commit a Crime, doth actually execute . . 
are not obliged to pay him what we have promiſed him. This were to reward a Crime, and encourage thereby, not only 
who has already broken the Law, but others to break it hereafter for the like Motives. On the other Side, he to whom the by 
miſe is made, N and ought to know, that he builds upon a Thing to which any Man would engage himſelf with mature D:lr 
beration ; and if he pretends certainly to enjoy the Reward of his Crime, he is a Fool to truſt to a bare Promiſe. The only k 
ſonable Foundation for hoping that a Man's Word will be kept, is his Honeſty ; and can we repoſe any Confidence in that Ma, 
who requires Things contrary to Honeſty ? How faithful ſoever he may be known to be to his Engagements in Time pal, 1 
from the Moment he ſolicits us to do an ill Thing, have we not Reaſon to think, that he will no more ſcruple to break hs Yap 
than to require what he propoſed, when he gave it us ? He certainly offends againſt Charity, who will oblige any Man to 4 b 
ill Thing for a Reward's Sake. But fince it belongs to us to reject his Propoſition, and we are indiſpeuſibly obliged fo to do, * 
can't require the Performance of our Promiſe, upon a Pretence that we do him an Injury, or fruſtrate his Expectation 3 g = 
tho' he ſeems to be injured, he mnſt blame himfelf for it. As he ought to repent that he hath attempted with too much — 
ſo he muſt preſume that we promiſed but ſlightly, and thro" the Influence of our own Paſſions. I fee that Mr. Gurdling 155 
Juſ. Nat. & Gent. Edit. 1728.) endeavours to refute me here. His Words are theſe. I own that thoſe, who thus — = 
«*« Property, do not always ſeriouſly examine, neither what is for their real Advantage, nor what is honeſt ; but they kno NS 
1 ever, what they do for the preſent ; for Example, what Miſtreſs they court, what they give, to whom, and _ ye 
* count.” I grant all this. But I may fay as much, and with equal Juſtice, of a Fol, who is not a Madman, and v 1 
to reaſon upon many Subjects. Such a Man may know all theſe Circumſtances as well, and better, than a Man rn th 
a violent Paſſion. Mr. Gundling ſhould have taken Notice of the other Reaſons I alledge here; but inftead of that, he £102, | 


State of the Queſtion, and makes me fay, That 4hen-a Mam has promifed, or given any Thing on a difheneſt Apcount, ble Deed FO, 
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r reacheth farther ; for a Man cannot bind himſelf gation to rform it. For would it not be moſt 


7 Sc any Effect to a Buſineſs, which he wants Abi- abſurd and contradictory, that an Obligation, which 

N y to compaſs. But now the Law, by forbidding derives its Virtue from the Law, ſhould ut us hk 

—_— 4 y Action, takes from us the moral Power or Abi- der a Neceſſit of doing ſomewhat whi . a 

ly: Wi gy of ſetting about it, and of entring on any Obli- abſolutely pro ibits? And when we are once plac 

? q v to in owl iſe, and that as to the other Caſe, in which 

LI -1 in iel. Now it is evident, that I ſpoke here only of the Caſe of Promile, and that ale, [ 

0 5 | 1 — I decided it quite otherwiſe, as will appear by the follow ing Head. 3. But when we have — of 
— = ny Thing, on the Occaſion or Proſpect of an evil Action, we can demand nothing again 2 _ who I N : 1 — 

Fore 1 "3 then the Wickednels is done, there is no Remedy; we do not render ourſelves more culpable by leaving a - 9 Don 


wer to take away. While there is only a bare Promiſe, the Will of transferring the Thing promiſed, = 13 


9 : 8 ve; b romiſed on 

. be thought full and entire: We promiſe much eaſier than we give; and when we ave p 

„ l Action 8 is a Space before he Execution following to 2 we may recant our raſh Engagement; but the ſame Mo- 

r ent we deliver the Thing agreed on, we ſtrip ourſelves abſolutely of the Right of Property, and he, to whom we gave it, 7 

W.“ iT —_—_ by a Title diſhoneſt indeed, but not unjuſt in relation to us; becauſe it ſhews the ſame Conſent of the Proprietor, as * N © 
f ec related to ſomething honeſt or indifferent. The Validity of an Alienation, conſider'd in itſelf, doth not depend on the Na- 


re of the Subject for which we part with a Thing in Favour of another. Let the Motive be commendable, or not, we are Ma- 


i 8 lers of our own Goods, and may diſpoſe of them as we pleaſe ; all the Abuſe of them is, when we beſtow them not with a Proſ- 
Ku ee of ſomething honeſt, or, at frat” indifferent, If a Transferring of Property becomes null only becauſe there le 
„ ioneſt in the Subject, we ſhall eaſily find a thouſand Pretences to elude the moſt lawful Contracts. A Man, for Example, who has 
Atl = EESdborrow'd Money at the moſt reaſonable Intereſt, may refuſe to pay any Intereſt, or redemand what he hath paid, under a Pretence, 
Ny, _ 4 That he believes (as ſome do) paying of Uſury unlawful, and contrary to natural Right. But (ſays Mr. Titivs Ob/. in Lauterbach. 254 
' a 8 one of the Contractors gains, — the other loſes; and why ſhould either of them have any Advantage, ſince they are both in 
1 EF ult? I anſwer with our Author, F. 9. That he who hath given, believes himſelf to have received a Thing of equal Value. So 
q | nuch taken, ſo much paid. Tis not material, whether, in the main, there be any Advantage; tis ſufficient that the Pleaſure of 
*. satisfaction is reputed for a real Gain. Further, tho' if we conſider him who hath received, that he deſerves no Reward for his 
ro REST Crime, no more doth the other deſerve to recover what he hath given. For he that rewards another for committing a Sin, is 


449 commonly eſteem'd, and that with Reaſon, more to blame than he who ſuffer' d himſelf to be corrupted, becauſe he committed 
'" "RE the wickedneſs with more Deliberation, and bribed a Perſon to do Evil, who, perhaps, would not have been guilty of ſuch a foul 
Action. To deprive a Man, then, of all Right of recovering what is actually given for an Action evil in its own Nature, it may 
ſuffice, that the Acquiſition was made near to the Rules of Contract, uſed in Caſes honeſt or innocent, that is to ſay, there was 


no Fraud or Force practiſed on the Part of the Receiver, and the Price was not exorbitant. See the Example alledged by our Au- 
5 : WE thor, F. 9. But it may be further ſaid, Can any Man, in Conſcience, retain the infamous Reward of the Crime he has committed ? 
<& BE No, without Doubt. If we ſuppoſe a Perſon to examine himſelf, and conſult his own Conſcience, the Queſtion is needleſs : For 
1 ſuch an one cannot but repent, and then he will neither regard nor demand the Reward of iniquity, nor keep it, if he has received 
IRE it al:cady. But tho! it be reſtored, it will not follow that he has any Right to require it; and if he knows that he may require 
', an bat he has given on this Occaſion, he may have Recourſe to thoſe Means which are proper to recover what the other refuſes to 
g gie. The Caſe is important with regard to thoſe who live in the Independence of the State of Nature, and, it ſeems to me, 
that then the Reſtoration is not more juſt in reſpe& to him who gave it, than the Confeſſion of the Subject for which he gave, 
ar, can be a Commendation to him. Tis upon this that we muſt ground the Maxim of the Roman Law, which imports, That if an 
0 Agreement be diſhoneſt, both in reſpect to him that gives and him who receives; the firſt can't require any Thing again, becauſe, 
Pecs, in this Caſe, the Poſſeſſor has the Advantage. Porro autem, fi & dantis & accipientis turpis cauſa fit, palſelſorem potiorem effe, & ideo 
no! WW r:petitionem ceſſure, tametſi ex ftipulatione ſolutum eſt, Digeſt. I. 12. tit. 5. De conditione ob turp. & injujl. cauſam, leg. 8. In which, 
ly: = ncvertheleſs, the Reman Lawyers do not always follow their own Principles, ſince when the Queſtion is about Games of Chance, 
a WW which were forbidden, and look'd upon as diſhoneſt, they allow'd the Loſer to require his Money again, even beyond the ordi- 
0 10 nary Term of Pre/cription. But as I have ſhew'd in my Treatiſe of Gaming, 1. 3. c. 9. F. 15. in this laſt Cafe the unhappy 
51 Gameſter can have no Recourſe to Juſlice to recover his Money, becauſe in Gaming he renounces the Benefit of the Law. The 
my ſame Thing may have Place, in my Judgment, and for the ſame Reaſon, in all other diſhoneſt Engagements, ſuppoſing that 
wii WF the Law permits Men to redemand what they have given on that Account. II. Thus much of Things evil in themſelves, and 
11 WF contrary to the unchargeable Rules of natural Law; after which, it will not be hard to ſtate the Validity of ſuch Agreements as 
care not unlawful, otherwiſe than as they border upon ſuch Things as Civil Laws forbid. But here we muſt diſtinguiſh between a 
Stranger and a Fellow. Citizen, 1. If we treat with a Stranger about Things forbidden in our Country, he either knows them 
Ul ut == forbidden, or not. If he knows them, he has either ſought the Agreement, or not; if he has ſought the Agreement, we are 
Tv IE neither obliged to do the Thing, nor to make good the Damage he may have by it, but only to reſtore what he has already gi- 
| ven. Ihe Reaſon is, becauſe, in this Caſe, he may and ought to ſuppoſe, that we are but ſlightly engaged, and that we are tempted 
fone b the advantageous Propoſitions that he made us. Beſides, we often expoſe ourſelves to great Fines, and other Puniſhments more 
thee = troubleiome, of which we can't ſuppoſe that any Perſon would willingly run the Riſque. But if we ourſelves have deſired the 
TH = Agrement, tho' we are not really obliged to execute the ſame I hing, but we muſt indemnify him with whom we are engaged. I 
* = ſay, we are not 3 to execute the ſame I hing; but tho' Strangers are not ſtrictly obliged to inform themſelves of What paſſes 
ng = among us, and may behave themſelves as they ſee convenient, without enquiring into the particular Laws of our State yet the 
ev = ought, in Equity, to preſume, that a Citizen, who recants an Engagement which he has entred into contrary to his Duty did — 
cal engage with mature Deliberation, or, at leaſt, did not foreſee the Obſtacles that oppoſed the Execution of his Promiſe. But ſince 
E. bc has deſired the Agreement, and ſeems to have paſſed all theſe Conſiderations, tis juſt that, ſome Way or other, he ſhould in- 
oi. IT <emnify him that has truſted to him. But if the Stranger knows not of the Prohibitions, whether he has ſought the Agreement 
_ or no, then we have a more indiſpenſible Obligation to reſtore him all that it has coſt him in truſting to our Word; and we ought 
d think ourſelves happy that he doth not impute it to us as an Injury that we are filent, and let him take other Meaſures thank 
er $ would have gone, if we had ſpoken our Minds freely. But if the Prohibitions come after the Bargain is made and er 
uf then we are not obliged to make good any Rogen. For, in this Caſe, we ought to be ſuppoſed not to have conſented b t 
0 = under a tacit Condition, that there was no Obſtacle from the Sovereign. 2. But if thoſe who treat together about a Thin N for 
eat bidden by the Law, are Members of the ſame State, they are both ſubjeQ to the Puniſhment, becauſe they could not be i 1 
m- of the Law, and, upon that Account, they are looked upon to treat together as if there were no Law about it, and ſo to — G 
1 dhe Benefits which might accrue thereby to either of them, So, though they did Ill to engage themſelves, they ought, as far as in him 
% lies, to ſuffer their Engagement to continue in Force, and neither of them to break it without the Conſent of the other ; et, if 
1 WF cinnot execute the I hing to which we are engaged, without ſome great Prejudice, he, to whom we have promiſed, ſhould . bim. 
Pr: = {elf with an Equivalent, I ſay, every one ought, as far as in him lies, to ſuffer the Engagement to take Efeet; for ſo long as the oc 
„nothing done on cicher Part, each of them is free to recant, as if they had done a Thing evil in its own Nature 8 in this 
5 5 Sn, they may be thought not to have conſulted well, or acted with mature Deliberation. As for Example, if I have promiſed an ; 
is, 4 = to us with him contrary to Law, I am no more obliged to meet him, than to preſent myſelf in the Field to that M 
it = who has challenged me to a Duel, which J have accepted; but when I have actually play'd and loſt, I cannot have a Rocourla 
on, 4 — Law to pag my Money, nor uſe any forcible Way to regain it ; eſpecially if there was no Cheat put upon me by him ws 
«M5 = pars th ot me. See my Treatiſe of Gaming, I. 3. c. 9. F.15, 16. So again, If a Merchant has promiſed another to furniſh 
| 4 WW pes 3 bo ws * ug ”m_ 3 ag Price, the one may refuſe to ſtand to the Bargain that he 
" Kr , With Whom he has not Kept his Word, ought to repent that he had promiſed ſuch a Thi 
« end be glad that it took not Effect; but if the Merchandize be actually deliver'd, Or any Thing b i 5 uch a Thing, 
ki = livery, neither the Buyer can lawfully refuſe to pay the Price agreed * in the firſt C FA 1 8 ler hin 2 
| ET. a N a a 1 ſelf to del h 
dai without ſome Prejudice to himſelf, and incurring a great * 5-19ade For then dis Luffclenk t l my * 1 
1 | or an Equivalent. With theſe Limitations nothing hinders but that an En agement, contra "ol the Civil m— he has received, 
Tr! ra TIES 
+ : e e b f bition, for they may be valid between the Parties, altho' the Law 6h 
10 = uu them, and the Magiſtrate allows no Action for the Relief of the Com lainant, after he h N 
+ ce Liberty. To conclude, fince this Note was ubliſhed, I have had Occation > of ie 8 Na all and 
" == WE Ohno, He . , fend my Princip] 
W | Plied to a very important Subject, I mean Gaming. e my Letter, i ma" = etend my Principles, as ap- 
. | van, Ayzuſe 1712 ; and my firſt and ſecond Reply to the — 2 2 Ver » OY = Be Jownal os $:6- 
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in Subjection to Laws, the bare Act of our own 
Will is not ſufficient to repeal or avade them. 
Therefore he, who promiſeth a Thing unlawful, ſins, 
but he ſins doubly, who performs it. Whence 
this farther Conſequence may be drawn, that thoſe 
Promiſes are not to be kept *, which. would prove 
hurtful to the Perſon to whom they are made; it 
being a general Command of the Law of Nature, 
that we £ no Harm to another, knowingly and wil- 
fully, tho? he, out of Folly, ſhould deſire it. 

Moreover, ſince a good and valid Obligation can- 
not be contracted about unlawful Matters, it fol- 
lows, that Acts, undertaken againſt legal Conſtituti- 
ons, are, by Virtue of the ſame Law, null and void, 
or the Magiſtrate is ſuppoſed to have already de- 
clared them ſo®. Yet, in many Caſes, it is a con- 
ſtant Practice in Commonwealths, to impoſe a Fine 
on the Performer of ſome unlawful Act, and not to 
diſannul the Act, becauſe there was, perhaps, more 
Indecency in the momentary Performance, than 
in the Effects conſequent upon it; and becauſe fre- 
quently, the Inconveniences attending a Diſanul- 
ment would be greater than the Act itſelf, if per- 
mitted to ſtand valid, would produce *. 

VII. To proceed diſtinctly in a cloſer Examina- 
tion of this Point, it is firſt moved as a Queſtion, 
whether an Obligation, for the Performance of an 
Act in itſelf vicious, be good and valid, whilſt 
Things ſtand as at firſt, and no Stop is made to- 
wards the Execution ? And here, it is certain, That 
ſuch a vicious * Agreement does produce an Obli- 
gation on neither Side, and that Parties ought, in 
Honeſty, to recede from their Bargain . Senec. 
Hercul. Oet. v. 480, 481. 


Praſtare fateor poſſe me tacitam fidem, 
Si ſcelere careat; interim ſcelus eſt fides, 


Thus, for Inſtance, if a Man hire an Aſſaſſine to 
commit a Murther, and the Aſſaſſine, upon better 
Thoughts, reſolves againſt the Villany, the Hirer 
cannot compel him to fulfil his Covenant. And, on 
the other Hand, it the Hirer, repenting of his wick- 
ed Deſign, orders the Aſſaſſine not to proceed, the 
Aſſaſſine ſhall not force him to continue in his Re- 
ſolution for Fear of loſing the promiſed Wages. 
Neither ſhall he, in this Cſe, demand the Money of 
the Hirer, as on whoſe Account purely he now de- 
ſiſted, and was hindred from earning it. Nay, if 
after he has been thus countermanded, he go on, and 
accompliſh the Miſchief, the Hirer ſhall not be guil- 
ty of the whole Fact, but mall be condemn'd only, 
in ſo much as ſhall ſeem a proportionable Penalty 
for conceiving a Murther in his Imagination, of 
which he repented before it was put in Execution. 

Grotius * obſerves, That a Promile of this Kind is, 
therefore, vicious and void, becauſe it is made to ex- 
cite a Man to do a wicked Act *, 

VIII. It is a ſecond Point of Enquiry, whether, 


2 Adi. I. 15. D. de Condition. Inflitut. I. 35. 1. 1. I. 123. D. de Verb. Obligat. 


in Caſe ſuch a Villany having been once 

mitted according to the Bargain, the other þ | 
be obliged to pay the Price agreed upon Wii 
Grotius affirms ; becauſe, ſays he, the Price Or 
ward, before the Fatt was accompliſh'd, had 
a Blemiſh and Imperfection, as being the! 
to Wickedneſs ; which Blemiſh ceaſeth, 
Wickedneſs is once paſt, and the Crime p 
But we cannot but declare ourſelves of 
Opinion; for a Bargain of this Kind is ſo fr 6, 
ceaſing to be vicious, when the Deed is over, : 


5 Indeey 
NCentiy 
When th 
erform's 


neſs, as having gain'd its End; unleſs it be a 
Degree of Sin to have ſtolen, than to think 
ing; to receive the Wages of Villany, than to h/ 


for and expect them; to pay the Reward, * 5 
Indeed, if the Promiſe be, in nhl 3 
vicious, becauſe it is the Incentive to Michels, 
the fulfilling of the Promiſe will certqialy be . 


cious, as being the Recompence of WWickedneſs, © $ 


promiſe it. 


an Encouragement and Invitation to new Mi. 
chiets. And, on this Account, ſome ſecret Stain g 
Blemiſh is commonly thought to ſtick on ſuch N. 
wards, even after they have paſs'd to a third Py; 
ſeſſor by a juſt Tittle ; becauſe they were at ff 
the Wages of Tniquity. Thus the Fews were fortja. 
den to bring the Price of Whoredom, as an Oger. 
ing, into the Houſe of God *. Thus, when Jul: 
brought back the Wages of his Treaſon, the cid 
Prieſts thought it not lawful to put it into the Tf. 
fury. And thus it is a known Proverb, That  þ;. 
mily ſeldom thrives on an ill-gotten Eftate *. Therclor, 
we can, by no Means, aſſent to what Grotius del. 
vers, That till he Time of performing the Villa, 
the Force and Efficacy of a vicious Perſon remains is 
Suſpenſe ; juſt as doth the Efficacy of condition! 
Promiſes, till the Condition be made good, and d 
Promiſes about Things at preſent impoſſible, till the 
Things really fall under our Power, as we har: 
probable Hopes they will, at our firſt making th 
Bargain: But that when the Fact is once committed, 
the Obligation then breaks out, and exerts its Hurt, 
which was not at firſt entirely wanting, (in as muth 
as the Thing was done by mutual Conſent) but cm 
only hindred from diſplaying itſelf by that Vice ir 
Defef?, with which it is attended; namely, its con. 
tributing to the Commiſſion of a Sin. But ſhould 
we admit this Doctrine, the Edict of natural Lav 
forbidding us to enter into Covenant about unlay- 
ful Matters, would be void, if when the wick! 
Terms of the Covenant, on one Side, were put in E- 
ecution, the other Party muſt, by the Law of Me. 
ture, be bound to ſtand to his Agreement. Whata 
inſignificant Order would it be to prohibit Theft, 
if the Act of Stealing being once over, the Goods 
were to remain in the Poſſeſſion of the Thief, vid. 
out Blame or Danger? And that Remark is vi 
falſe, „That there was not originally wanting 6 
the vicious Covenant, an internal Force of obi. 


d Lex Wifigethorum, |. 2. tit. 5. c. 7. e Thus 


in Apollonius Rhodius, Argon. I. 4. Alcinous being conſtituted Umpire between the Co/chians and the Argonautes, gave Judgment 3 
follows, That if Medea had been acquainted with Jaſon's Bed, ſhe ſhould ſtill remain in his Poſſeflion ; if not, ſhe ſhould be rt 
„ ſtored to her Father. We have the ſame Story in Hygin. Fab. 23. Apollodor. Biblioth. I. 1. ſ. 25, Orpheus in Argon. © Lib 2. 

© Thus Apollonius Tzanceus (in Philoſtrat. I. 3. c. 7. p. 130. Edit. Morel. Pariſ.) having promiſed to bring a Veſſel, 


ronom. xxiii. 18. Joſeph. Antiq. 4. 8. 


c. 11. 1.9. 
richly ow into the Hands of Pirates, led them a quite contrary Courſe, and deluded their Expectations of Booty. Date 
; s Sce Matth. xxvii. 6. 


+ See what is ſaid, 1. 5. c. 12. F. 22. in the End. 


— 


See Grotius, I. 2. c. 5. F. 14, 16. with the Notes of Gronovius the Father, and what our Author ſays above about imperkes 


Laws, J. 1. c. 6. F. 16. 


3 This is the Determination of the Roman Law, Generaliter novimus turfes ſlipulationts nullius efſe momenti. Veluti fi qui bam. 
dium wel ſacrilegium ſe fucturum promittat. Digeſt. I. 45. tit. 1. de YVerboy. Obligat. leg. 26, 27. 

+ Thus Apoilonius Tyanews (in Philotrat.1. 3. c. 7. p. 130. Ed. Morel. Parif.) having promiſed to bring a Veſlel, richly lace 
in the Hands of Pirates, led them a quite contrary Courſe, and deluded their Expectation of Booty. . - 

5 This Proverb, as any Man may perceive, makes not much to our Author's Purpoſe ; becauſe it is deſigned to ſtew, b 
ill. gotten Goods Will not proſper, and that they vaniſh as they came. 
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ging; but that it was only kept in Suſpence upon 
Account of the attending Wickedneſs, till uch 
. Time as it ccaſed to be an Incentive to Sin. F or 
i Wy... to give a Pact an inward age. wag? Force, it is 
bor enough that it be made with the Conſent of 
WW doth Parties, but the Subject of it ought to be ſuch 
a Thing as Men have a Right and Power of diſpo- 
ſing of at their Pleaſure. Otherwiſe, if mutual Con- 


eat were ſufficient to produce an Obligation, it 
| REES would be caſy to overthrow all Laws, ſhould Men 
vat enter into a Covenant to break them; and thus 


ce Law of Nature would manifeſtly contribute to 
| EEE its own Deſtruction. It is our Judgment then, that, 
- RET with regard to the Law of Nature, neither the Actor 
coca Villany can, by any proper Right, demand the 
| XIE Wages promiſed him; nor is the Perſon, who hired 
„nim, bound to pay the Reward by any inward Tie 
ca affecting the Conſcience. And that, therefore, the 
Curt of natural Juſtice does not think itſelf con- 


1 W ccrn'd to enquire, whether or no a Man has com- 
- REESE mitted a Wickedneſs gratis, or to trouble itſelf in 
giving him Relief. Indeed, if the Aſſaſſine here, 


- if W or any other Man, retain'd for the Execution of ſome 
- RIS unjuſt Violence, ſhall, upon the other Party's re- 
i: WIRE fuling to pay him his Hire, do him ſome Miſchief 
„in Revenge, no Body will pity the Sufferer, nor 
'- RE think that he had been treated injuriouſly, but on- 
r W ly that he has been dealt with in his own Way. 


uss then we muſt obſerve, That although Cove- 
+ {RE nants, in themſelves vicious, are not obligatory by 
„any intrinſical Force or Virtue, not fit to produce 


an Action in Courts of Juſtice, yet they have ſome 
WF Kind of Effect upon a Man, who having at firſt 
freely conſented to them, refuſes afterwards to make 
WE them good. For they hinder him from having any 
Right to complain of hard Uſage, in Caſe the other 
& Perſon violently bring him to a Compliance, or 
W inflict ſome Evil on him for his Refuſal. It is true, 
the Law of Nature forbids, that a Man ſhould have 
forfeited his Claim by another's dealing injuriouſly, 
or be compel'd to pay what he does not juſtly 
owe, or ſhould be puniſh'd for denying ſo unrea- 
ſonable a Demand. But he, who agrees to a vici- 
ous Covenant, does, by that very Act, quit all Claim 
to the Favour of this Law, in as much as he en- 
deavours, ſo far as he is able, to give another an un- 
juſt Power over him. And theſe Evils are adjudg'd 
to fall very deſervedly on Perſons, to which they 
give Occaſion by their own Fault. For Inſtance, 
the Law of Nature forbids, that a Virgin ſhould be 
robb*d of that Title and Character againſt her Will; 
vet, if ſhe once conſents to her own Diſhonour, ſhe 
has ſuffer'd, indeed, an irreparable Lofs, but ſhe can- 
not complain of any Injury that has been done her *. 
And thus too in Commonwealths, where Duels are 
prohibited by Law, a Man, who has receiv'd a Chal- 
lenge, is not bound to come into the Field, tho? he 
las given his Word to appear. Yet, if he freely 
meets his Antagoniſt, and happens to be wounded in 
1 the Encounter, he cannot ſay, that he has ſuffer'd 
Wrong, or demand the Charge of his Cure. 


Gen. XXXVviii. 20, Sc. De J. N. &. l. 5. e. 4. 
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Grotius, in Favour of his Opinion, urges the Ex- 
ample of the Patriarch Judab in the Scripture *, 
who appear'd very earneſt and ſolicitous to ſend 
Thamar the Price of her playing the Harlot. To 
this Mr. Selden ® anſwers : That, in the Judgment 
« of thoſe Times, it paſs'd for lawful, for a Wo- 
« man, free from Marriage, and other Reſtraints, to 
« beſtow herſelf upon a Man, without any Con- 
« dition of living together; and this either gratis, 
« or for a Reward. And that, therefore, this Agree- 
« ment was able to produce a good and valid Ob- 
« ligation, being made about a Matter, which, if 
c not naturally, yet was civilly lawful, or accord- 


« ing to the Opinion of States and People in thoſe | 


« Days.” We may ſay farther, That moſt Men think 
they ought, in Point of Generoſity, to pay ſomething 
for the Purchaſe of their Pleaſures. - And beſides, 
Judab might not expreſs ſo much Care and Con- 
cern 3, leſt the Harlot ſhould loſe her Wages, but 
leſt he himſelf ſhould loſe his Staff and Ring, the 
Pledges he had left in her Hands. Another Argu- 
ment on Grotius's Side may be alledg'd in that Paſ- 
ſage of the Roman Laws ©*%. What is given to a 
Strumpet cannot be recover*d ; yet not becauſe both 
Parties are in a Fault; for, indeed, the whole Offence, 
as to this Point, is on the Side of the Giver. *Tis vicious 
in the Strumpet to prattiſe ſuch a Profeſſion, but 1s 
not vicious in her to receive the Fees of her Profeſſion. 
The Meaning of which Determination is no more 
than this: Tho' to make an open Trade of Lewd- 
neſs, and to own as much before the Ahdiles, did not 
fall under the Penalty of the Laws in the Reman 
State; yet all good and virtuous Men thought it 
moſt baſe and ſcandalous to engage in ſuch a Way 
of Life. However, when Perſons had once fix'd 
themſelves in ſo vile a Calling, they contracted no 
new Vileneſs, by making the uſual Gain and Ad- 
vantage of it. Or, to ſpeak more conciſely, the Bu- 
ſineſs was thus ; the Romans granting Toleration to 
Courteſans, the Bargains and Contracts made on the 
Score of that Profeſſion, were, in their Law, adjudg'd 
to hold good and valid. Ovid, indeed, hath accuſed 
theſe Bargains of Injuſtice upon another Score. 


Sola viro mulier Spoliis exultat ademtis : 
Sola locat noctes, ſola locanda venit. 
Et vendit quod utrumque juvat, quod uterque petebat, 
Et pretium, quanti gaudeat ipſa, facit. 
Que Venus ex equo ventura eſt grata duobus ; 
Altera cur illam vendit, & alter emit ? 
Amor. Lib. I. El. 10. v. 29, &c. 


"Tis the Nymph's Privilege the Spoils to win, 

To let her Nights to hire, and traffick with her Sin. 
She ſells what both enjoy, what both invite, 

And ſets the Price upon her own Delight. 

What both with Pleaſure doth alike ſupply, 

*Tis hard if one muſt ſell and Cother buy. 


This ſtill remains true, That a Man cannot fair- 
ly pretend to be diſpleaſed with a Piece of Wick- 


edneſs, which has been undertaken with his Con- 
ſent, and for his Service. 


© Lib. 4. ſ. 3. D. de Condict. ob turp. cauſ. & |. 12. tit. 5. 


' It is a Maxim of the Roman Lawyers d gui 
Loſs on himſelf, by his own Fault, —— to ſuf 


hs 4 


— 


ulpa ſua damnum fone; non intelligitur damnum ſentire, He that brings a 
Though, in this Caſe, Ovi or any: ü 2 
Sh, in this Cale, Ovid's Rule commonly holds true —— 


Digeſt. I. 50. tit. 17. F. 203. 


3 He mightily feared, and that with Reaſon, that 


Cr imine detata e, demeruitque virum. Epilt. Heroi = Et ip/o. 
She brings her Portion in her Crime, and — the Hr Nan 


138. 
ark. 


„„ e binſelt expoſed to the Scoffs of the 8 And for this Rea nn to he ectd, his Wideodaels would be divelged, 


* Sud quod meretrici datur, repeti non poteſt, ut Labeo Ef Marcellus 


ns | : ſotur, ſed folins dantis ; illam enim turpiter facere, quod fit 


meretrix, 


Reaſon twas that he did not go himſelf to find Thamar. 


ſcribunt. Sed nova ratione, non ea, quod utriu que turpitudo der- 


© Conditione ob turp. wel injuft. cauſam, leg. 4. F. 3. See upon this Head r 8 


dart = tue, iu his Preface to the {e.ond Tom, of the The 


aurus Juris, p. 20. 


cad Didier Herauld. Obſerv. cap. 31, 32, and what Mr. 0/7; 
Medea 


22 — — p „ 2 
— — CSS 249 1 — 


2 


* 

4 

, 

. 
* 
- 

= 
o 
: 

5 a 
. 
„ 
* 4 
4 * 

Bo 
WS 4 
: 

* 

1 
* 
14 
« 

l 
* 
4 
3.8 
N 

\ * 

2 

5 — 
4x 

s1 

„ 

. OR 


302 
Medea to Jaſon, in Ovid's Epiſt. Ep. 12. v. 131, 132. 


Ut culpent alii, tibi me laudare neceſſe eſt, 
Pro quo ſum toties eſſe coatta nocens. 


Others may blame, you muſt of Force commend, 
For whoſe ſweet Sake I dared ſo oft offend. 


Niſus to Minos, Metamorph. I. viii. v. 130,131: 
Scelus hoc patriæque, patrique, officium tibi. fit. 


What's to my Country, and my Friends a Sin, 
To you's a Kindneſs. 


Senec. in Medea, v. 500, 503. 
— Cui prodeſt Scelus, is Fat, 
Tibi innocens fit, quiſquis pro te eft nocens. 


The Gainer, by a Villany, is deem'd the Actor; 
he that ſins for you ſhould, in your Eyes, be ſpot- 
leſs Innocence. 


Though it be a very uſual, and a very good Cuſ- 
tom of Princes to take the Benefit (in ſome Caſes) 
of Mens Treaſons and Villanies, and to puniſh the 
Traytors and the Villains, that the Infection may not 
ſpread by Encouragement. Of this Proceeding, we 
have a very remarkable Inſtance, recorded by Paulus 
Oraſius, in his Hiſtory *. Sulpitius having been vo- 
ted in Senate a publick Enemy, was brought into their 
Hands by the Treachery of his own Slave; the Con- 
ſuls, with a wiſe Diſtinction, order'd the Fellow to 
be preſented with his Freedom, as a Reward for his 
Service to the State, and to be caſt headlong down 
the Tarpeian Rock, as a Puniſhment for betraying 
his Maſter. Add Zonar. Tom. 2. in Theoph. in init. 

IX. The third Queſtion moved on this Head is, 
whether a Reward, given for villainous Service, may 
be redemanded or recover'd? And here the Law of 
Nature affords no Pretence for ſuch a Recovery, 
provided the Receiver has not dealt deceitfully with 
the other Party ; and the other has not ſuſtained a 

eat Damage *. In as much as the Giver, by de- 
hvering up the Thing promiſed, intended, no doubt, 
to transfer the Propriety of it; and this too in way 
of Debt, in Conſideration of a Service perform'd 
for him, which he himſelf valued at this Rate. Now 
we know, that when any Thing is given, even gratis, 
all Right of Recovery ceaſeth. Nor will it alter 
the Caſe to urge, That the Thing was here obtain*d 
on an unjuſt Title, and by Ways and Means ex- 
preſly forbidden by the Laws. For this Allegation 
cannot, with any Colour, be made by the Perſon who 
gave the Reward; in as much as he voluntarily 
bargain'd for the wicked Service, and when that 
was perform'd for him, thought himſelf to receive 
ſomewhat equal in Value to the Price agreed upon ; 
nor can be complain of a Villany, of which he him- 
ſelf was the principal Author. Indeed, the //legality 
of the Means by which the Reward was required, if 
conſider'd in regard to the publick Authority, ſhall 


L. 5. c. 18. d See Grotius, I. 2. c. 11. ſ. 10. 
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© Add. I. 12. tit. 5. D. de Condid. ob. turp. Cauſ. 


produce this Effect, That it ſhall be in the Mas 
trate's Power to take the Thing from the Recey.. 
by way of Puniſhment, and (if he ſees fit) to _ 
it to its firſt Owner. For Inſtance, if à un le 
Strumpet ſhould chouce an unwary young Man 5 
of a conſiderable Sum of Money, ſhe may farts 
obliged to refund; ſince, even in the mot 115 
Bargains, ſome Shadow of Juſtice is kept up MN 
the Laws of Contracts in ſome Sort obſerved 1 
But farther, ſince it is accounted moſt baſe 

vile in a Man, to demand a Reward for doi 5 
Thing, which it his Duty to perform gratis, ix 
made another Jr whether what we hay: 2 
miſed or given tor a Thing before juſtly dye = 


1 


may be with-held or recover*d ? Some anſwer l. 


ſolutely *, That, if we reſpe& the Law » 

Promiſes of this Kind oo good and LA * 
thoſe, likewiſe, are ſo, which we make without a, 
particular Reaſon or Proſpect. Yet, at the 1 
Time, whatſoever Damage is ſuſtain'd by vice 
Extortion, ought to be fully repair'd. Perhaps th 
Buſineſs may be more clearly ſettled, if we Giſt 


guiſh, whether the Thing, which we ſay was bein 


due to us, was due upon an imperfect, or upon: 
perfect Obligation: If the former, our Promiſ: of 
a Reward for it ſhall hold good, and we cy 
ſue for Recovery. Thus, for Inſtance, altho' th 
Law of Humanity obliges me to ſet a Traveller h 
his Way, and though ſuch a Picce of Service my, 
perhaps, coſt me no Trouble, yet, if I bargain to te 
ceive ſome Conſideration on that Account, | my 
fairly demand the Payment, and the other Peri 
cannot recover what he thus parts with; unleß! 
forced him to make a large and unreaſonable Pro 
miſe, by filling his Head with falſe Frights, or ay 
other Stratagem of Knavery. Thoſe Promil; 
are, likewiſe, valid, which we make to incite ar- 
other to the more ready, and the more exact Pe 
formance of his Duty. For theſe paſs for Matter 
of free Bounty and Gratuity. But if the Thing ws 
before owing to us in a perfect Manner *, and yet 
the Perſon, who is to perform it, refuſes Compliance, 
unleſs, upon our Promiſe of a new Reward, we tak! 
this Caſe to be the ſame, as in Engagements mac: 
thro* Fear or Guile ; and, therefore, to require th: 
ſame Way of Proceeding. If then, in a State of n. 
tural Liberty, a Man retuſe to pay me my Due, it 
is plain he does it upon Preſumption of his ow 
Strength, and becauſe he believes it is not in ny 
Power to compel him. And, conſequently, it te 
deny to fulfil a Covenant fairly made, without 4 
new ſupplemental Condition, he immediately gs 
me juſt Cauſe of uſing Hoſtility to reduce hu. 
And, if my preſent Affairs will not permit me t 
engage in a Method of War, but incline met 
agree, though on hard Terms , I may aftervat 
require Satisfaction for the Damage I now ful 


—— — 


— 


— — 


1 See what I have ſaid, about this Matter, in my large Note on F. 6. and I. 4. c. 13. F. 16. | 


2 As for Example, when a Judge will not pronounce Sentence in Favour of a Perſon, {whoſe Cauſe he acknowledges to be 14) 
unleſs he receives a Bribe. Our Author cites here a Paſſage of Libanius Orat. 5. im rung, That the Judge only doing bis Du), 


we owe him nothing, not even Thanks. He refers, alſo, to what the Interpreters of the Roman Law ſays, in explaining 


the Tie, 


De Cond tiane 0" turpim wel injuflam cauſam ; which reduces the Point to this Diſtinction; Either that Turpitude is only on the dz 


of the Receiver, or ſolely on the Side of the Giver, or equally on both Sides. In the firſt Caſe there is a Right 
but not in the two laſt. An Inſtance of the firſt Caſe is, when a Man has given any Thing to another not to comm! 


of Reſittutioh, 


Theft, or Murder. An Example of the ſecond Caſe may be ſeen in the preceding whats, <4 5g An Inſtance in the laſt Cale - f 


Judge above-mentioned, which is decided quite otherwiſe than our Author would have 
vailing Opinion is grounded, are, that the Party, who makes a Preſent to the Judge to engage him to his Duty, 


have an Intention to —_ him, and, conſequently, offends. 
vinced a Man appears of t 


e juſtneſs of his Cauſe, he may not only deceive himſelf, but be willing to deceive his 


ita Sacrilege, 
vhich th 
one. The Reaſons, upon i — 0 
For as Mr. Noot obſerves, (Commentary, p. 297.) howe\®l tk 
Judge ; that 


bring him over to his Opinion without Examination, which is a bad Precedent. Sed ſi didi, ut ſecundum me in bona can? |. 
ronuntiaret, off quidem relatum, condictioni locum efſe ; ſed hic quoque crimen contrahit ; Judicem enim corrumpere videtur. 


ib. 12. tit 5, leg 2. 4 2. 


that Means to avoid it? But ſee J. 8. c. 8. F. 1. 


Uron this F omg the two Opinions may be eaſily reconciled. 3 
; Mr Hertius affirms the contrary, and his Reaſon is, that, by ſubmitting to a new Treaty, tho? upon hard Conditions, 
dielves of our Right. And if ſuch an Agreement, adds he, made after War, be valid, Why 


e de. 
uld it not be ſo when Met 


unde 
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unleſs I end the Matter by an Act of voluntary For- me, and ſo far as is conſiſtent with the Nature and 
n 


Aa neſs. Yet it quite alters the Caſe, if his Denial Method of civil Life. And if, in this Caſe, I 
= _ give . 
did not proc 


|; he third Per- 
Unfaithfulneſs and omit nothing on my Patt 5, and yet t 
Wickedneſs ; _ 8 being able to ſhew, that ſon refuſe to grant the Requeſt, I am not bound to 


ws he was exceedingly injured in the former Covenant, make good the Default ; unleſs this was an expreſs 
e 


WE to which he now demurs. As for the Members of Part of my Promiſe, or was implied in the Nature 
FE : 0 9 


1 Commonwealths, 


1 4 compel'd to be honeſt by aCourſe of public 


a 


nah been oblige nefacto 
doth not act out of Favour to us, but as the Neceſſity of the Law directs him. 


5 | rem efſe, non fi ignorabat. Inſtit. I. 2. tit. 20 d Legatis, F. 4. Tdemgue Juris e, fi : 
& 4eg. 30. §. 6. There was no other Way of giving theſe Kind of Legacies a ——＋ nterpretation. I even ver 


4 | he knows does not belong to him, without adding ſome Clauſe to direct how his Will ſhall be fulfilled. 
== firſt Perſons, who left theſe Kinds of Legacies, defi 


't | had no Right. The Lawyers had no Mind to authorize ſo unſeafonable a Piece of Raillery, and fo to ſpare the L. 


if they refuſe to anſwer an old Bar- of the Buſineſs 5. But if I promiſe in this Manner, 


3 iti il be Unleſs a third Perſon do ſo or ſo, I will forfeit thus 
kr rg =: 2 Wel utter —_— it is — char k the third Perſon fail, my 


iſtinction of the Ro- Engagement will ſtand good againſt me. Some what 
Rr 2 * 1 ang whether like this we meet with in the Roman Confſtitutions ?, 


3 9 the Fault or Wickedneſs was on the Part of the which decree, that in Caſe a Perſon diſpoſes, by way 


Receiver only, or of the Giver only, or of both. of Legacy, a Thing which belong'd to another 


| 4 4 Action of Re- Man, and, which he knew ſo to belong; the Heir 
1 Bo 1 pb: = my — 1 | ſhall be oBliged to redeem, and to reſtore it, or, if 


X. We are, likewiſe, morally unable or uncapable it cannot be redeemed, to give the Value of it to 


1 i in | Promiſe, of 
to pe Thing *, or to oblige ourſelves to the Owner. Yet certain it is, that a Pr , 

5 1 10 . — the Goods * Action of o- what Kind ſoever, cannot lay an Obligation on the 
mer Men; which are not ſubject to our Pleaſure and third Perſon, nor give the other Man a Right of 
4 | Diſpoſal. And being thus independent from us, we requiring any Thing immediately from him. 


cannot, by any Act of ours, whether of Promiſe or But if the third Perſon be once placed under my 


1 ö in, gi ther a Right over them, by Vir- Governance and Command, his Things or Actions 
is 1 — 2 them as his ov are not accounted another's *, but my on; fo far 


Hence *tis a Rule with the Civilians , „That in as my Authority over him extends. And thus far I 


* Caſe one Man promiſe that another ſhall give or can, by Promiſe or other Engagements, effectually 


« ſhall do ſuch or ſuch a Thing, neither of them diſpoſe of them, ſo as not ny to bind myſelf to 


Wc ſhall ſtand obliged. Which is very juſt and true, ſee the Agreement made good, but to cauſe that the 
if we ſtick to 2 Words of ſuch a Promiſe: Perſon, in whoſe Behalf I tranſact, ſhall, as ſoon as 


But becauſe it ſeems inconvenient, that an Act, ſe- he is acquainted with my Pleaſure, be obliged, by 
riouſly undertaken, ſhould produce no Effect, we virtue of my Power over him, to perform the Con- 
are apt commonly to interpret Promiſes of that dition. Though the common and regular Way of 


4 | Kind in this Senſe, that the Perſon promiſing will proceeding, in theſe Caſes, is, to apply to the prin- 


take the Care to bring the other Party to Perform- cipal Promiſer, and to require him to force the Per- 
ance *, in whoſe Name he now ſeems to make the ſon, under his Care and Direction, to a Compliance; 


5 . But if I make a Promiſe to a Man, and, upon the Obſtinacy and Default of the go- 
in 


o expreſs and direct Terms as theſe, that I will vern'd Party, the Action at Law ſhall lie againſt 


| | endeavour to prevail on a third Perſon, to do for his Governor, unleſs he has reſign'd his Charge, 
him ſo or ſo; I am then obliged to labour by all and left him wholly to his own Diſpoſal. 


Means morally poſſible, to move that Perſon to a NI. Laſtly, I am morally incapacitated to make 


Compliance. We ſay, by all Means morally poſſible, a Promiſe, with any Effect, to a third Perſon, about 


that is, ſo far as the other Man can honeſtly defire ſuch Things or Actions of mine, to which another 


Liban. Orat. . I receive only thoſe Advantages which the Law allows me; and where is the Favour in this Caſe ? He that 
Fi with Kindneſs, ought to make Requital to his Benefactor. But we can owe no ſuch Return to a Judge, who 


1 


8 ah PRI —_ 


— 


1 Add, alfo, the Things which are not in our Difpoſal, although otherwiſe they really belong to us. See what I have ſaid in my 
Treatiſe of Games, 1. 2. c. 4. F. 4, &c. 

2 The Words are, Si guis alium daturum faTurumvue quid promiſerit, non obligabitur ; weluti ſi ſpondeat, Titium gui ngue aureos da- 
turum. Inſtitut. I. 3. tit. 20. de inutil. Stipulat. F. 3. See Cujas, O. ſer. 12. 36. 

3 See, alſo, the Digefts direct. Quæcungue gerimus, cum ex noſtro contractu originem trahunt, niſi ex noſtra perſona obligationis in- 
itium ſumant, inanem actum efficiunt, & ideo, negue flipulari, neque emere, wendere, contrahere, ut alter Juo nomine rectè agat, poſſumus. 
Digeſt. de Obligat. & Action J. 44. tit. 7. leg. 11. Certiffimum enim oft ex alterius contradtu neminem obligari. Cod. I. 4. tit. 12. 
Ne Uxor pro Marito, &c. leg. 3. 

+ In 5 latter Caſe, the Roman Lawyers themſelves affirm, that the Promiſe obliges. uod fi effelurum ſe, ut Titius daret, ſpo- 
derit, obligatur, i. e. If he promiſed to procure that Titius ſhould give, he is obliged, In/itur. uli ſupra. See Mr. Hertius's 
iſſertation, de Oblig. alium datur. faturun.ve in Tom. III. of his Commentaries and ſmall Tracts, printed in 1700, | 

5s SoLivy,1. 2. c. 31. He ſeem'd to have ſatisfied his Obligation, inaſmuch as he contributed nothing, on his Side, to hinder 
the Buſineſs from being perform'd. See Grotius, Book II. c. 11. /- 22. and Book III. c. 21. J 30. 

6 This hath Place only in ſuch Engagements, where both Parties have an Intereſt, and not in ſuch as are the pure Effect of the 
Liberality of one of the Parties. See the Examples cited by Mr. Hertius, in the Diſcourſe laſt mentioned, Seck. 1. F. 8. 

7 Theſe are the Words, Non ſolum autem Teftatoris vel Heredis res, ſed etiam aliena legari poteft ; ita ut Heres cogatur redimere 
eam, Q preftare ; wel fi non pateſt eam redimere, a&//imationem tjus dare Qued ita intelligendum eft, fi defunctus ſciebat alienam 

ifs emere, & non emeres. Dig. J. 32. 


3 
. | much ſuſj 
that it was meant contrary to the Intention of the Teſtator. A Man, in his Senſes, will never think of be aching 2 Thing es 


t is very likely that th 
'd to make a Fool of their Legatees, by leaving them Things to which — 


Affront which he no Way deſerved, they ſuppoſed the Teſtator wiſer than he really was. Tis upon the ſame Princip! I 6 
held impoſſible or diſhoneſt Conditions as invalid. See the following Chap. F. 5. t chey ſhould, for another Reafn A 
garded the Legacy as good, where the Teſtator thought the Thing 9 truly belonged to him. Perhaps, fay they, that 
* had he known it belong'd to another, he would not have bequeathed it.. Forfitan enim ſi ſciet alienam 


Be it ſo: Then he ſhould not then have bequeathed a Thing of which he could not dif nickt hre er. 


oſe. But, ſurely, he mi 


9 . . ht h 
3 Equivalent for it out of his own Goods. T Suppoſition is the moſt agreeable to the Deſign of the Teſtator, Wh nyo 


. * ch i 
the Legatee Marks of his Good will; and, OC to follow the Rules of right Interpretation, we muſt admit it till the (. 
W 


trary can be proved, which, in my Opinion, will very ſeldom happen. 
5 Here is another Exception, that is, when a Perſon is engaged to keep, or preſerve the Effects of a third Perſon Who is abſent, 


and whoſe Buſineſs we have undertaken to manage wi ; : 3 
him a Kindneſs; for, in this Caſe, there is all the Reaſon u the old ib peine d Picton J f ue We believe we ſhall do 


nn his Name, as his Rights are no Way — in che World to preſume the Proprietor will approve of what is tranſacted 


has 
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has already acquired a Right; unleſs, perhaps, this over a Thing, being formerly ſecured t, 0 


other Party be content to wave his Claim *. For ſon, bars all others from obtaining a Title ke 
he who, by a former Engagement, has made over terwards. And hence too it comes to paß 1 
his Right, can have no Power left to diſpoſe of it Servant cannot diſpoſe of his Labour — tet 
anew. And all Pacts and Promiſes might be can- than his Maſter pleaſes, to whom, by vin, 
cel'd and eluded with very little Trouble, were former Contract, it entirely belongs. 5 Fi of 
we allow'd to enter into new ones, either directly man Laws, a Slave could not enter into A 2 
contrary to the former, or any way inconſiſtent gation, even with his own Maſter, beſides 1% 
with them, as to the Performance. In this Caſe, neral Obligation implied in that State ang 4 
therefore, the latter Contract is diſannul'd, and ren- tion of Servitude; and the Reaſon of this * 


der'd ineffectual by the former, or, as we ſhould ra- becauſe his Maſter had before a full Right why 9 


ther ſpeak, the former ſhews, that the latter can be that he poſſeſs'd, and all that he could de t 
of no Force or Uſe. Hence, for Inſtance, are all thoſe advantageous Purpoſe. N 
Covenants void, which Subjects make either among If a Man, contrary to theſe Duties, ſpal 
themſelves, or with others, in Prejudice df the Duty deceived and prejudiced another, by promiſ 
and Allegiance they owe to their lawful Sovereigns**. Thing, which either was not his own, of _ 
It is a common Rule, That he who has the Pre- fore otherwiſe beſtow'd and ſecured, he ſhall 1 
cedency in Time, has the Advantage in Right : Not obliged to make good the Damage; and h 


ſuch Difference; but becauſe the whole Power Cozenage +. 
* Gramond. Hiſt. Gall. J. 5. He that is born under a Prince, doth originally engage his Faith and Allegiance to h 


ſoever attempts to draw them away, is a moſt unjuſt Invader of another's Rights ; nor will any ſuch Covenant hold good 
made contrary to the Laws and Conſtitution of the Kingdom. He that gives his Promiſe againſt his Prince, is, by the x 


releaſed from the Obligation. "Th g 


6＋—— 


——— 


This Author, in his Abridgment of the Duties of « Man and Citizen, expreſſes himſelf after a more general Way, /. . . 


9. \.n 


Unleſs the other loſes his Right, (M/ forte in eum caſum quo alterius jus expiraverit) which may fitly be added here. 1; 7; | 


. 


maſius in his Inflit. Juriſtrud. Divin 1. 2. c. 7. F. 95, 95, 97. adds another Reſtriction with regard to the Words recicd l 
he, that hath promiſed, may fairly hope that the Caſe may happen. So a Servant may ſafely engage himſelf to — 2 


Maſter, when the Time, which he is hired to ſerve his preſent Maſter, is expired. And the Owner of an Houſe my promi: 7 


to let an Apartment of his Houſe to another, when the Time, which the preſent Occupier is to enjoy it, is expired, Bug, 
an unlawful Promiſe, and, conſequently, null, to engage himſelf to become a Subject of another Prince or State, pon Ch. 


dition, that the State, of which he is a Member, be ruin'd by a Civil War, or deſtroy'd after ſome other Manner. By the daa | 


Laws no Man can legally promiſe to give a Man a Freeman, ſuppoſing he ſhould become a Slave, nor a publick 'Thing, upon Sy. 


Poſition that it may become our private Poſſeſſion. Nec in pendenti erit ſtipulatio ob id, quod publica res in privatum dau, C 


libero ſer vus fieri poteſt — Sed protinus inutilis eff. Inſtit. 1. 3. tit. 20. De inutil. Stipulat. F. 2. And *tis not without Rea x 


Mr. Thomaſius, that Chriſtian Princes declare a Promiſe of Marriage _y a Perſon married, in Caſe his Wife or ker Haba Þ 

evertheleſs, the ſame Author, in his Fundam. Jur. Vs. 
| & Gent. and his Notes upon Huber. de Jur. Civ. ſays, that the Puniſhment inflicted in this Caſe, ſeems to be very rigorow, at 
ſavours of Popiſh Principles about the Sacrament of Marriage. But Grotius thinks ſuch a Promiſe valid in its own Natur, Iz 


die, to be null, and puniſh both Parties that have made ſuch a Promiſe. 


& 11. F. 8. . 3. where the Reader may ſee my Remark. 


2 See Mr. Hertius's Paræmiæ Jur. German. I. 1. c. 49, 50. The fame Author, in his Notes upon this Place of our Ter, & f 
ſerves, that the Maxim takes Place chiefly in conditional Bargains, which, by the Roman Law, are contracted by a ſingle Age Þ 


ment; but, as to other Engagements, tis not always true. Whereupon he alledges an Example of a Thing fold to two Zuyen, 
but deliver'd to the laſt. But ſee what our Author further ſays, J. 5. c. 5. F. 5. againſt Grotius, whoſe Principles Mr. Heu fd: 
lows, tho? here he ſays nothing in Defence of them. See, alſo, what I have ſaid upon Grotius, lib. 2. cap. 12. F. 15. Not ö. 

Our Author obſerves here, that, according to the Roman Laws, a Slave can't oblige himſelf to his Maſter, fed Sercu pride 
non ſolum Domino ſuo obligari non poteſt, ſed re quidem ulli alii. Inſtitut. I. 3 tit. 20. De inutil. Stipulat. F 6. And the Kea 
is, adds he, that the Maſter has a Right to all the Goods, and profitable Actions, or Labour and Service of his Slave, as he bt 
So that a Slave can't oblige himſelf to his Maſter, but by the general Engagement he 1s under as his Slave. 


4 Thus Cheats and Tricking is called in the Roman Law, which have not a proper Name; but chiefly that Sort which o. 


thor is ſpeaking of, as, when one engages for a Thing that belongs to another, or one Thing for another; eſpecially if the 
be of more Value than the laſt. As for 2 If one gives Copper gilt for Silver gilt. See Digeſt. 1. 47. tit. 20. Slam 
And Mr. Demat's Civil Laws, &c. Part I. I. 1. tit. 18. Sect. 3. 


s C H A P. VIII. 
Of the Conditions of Promiſes. 


The ConTewTs of every Paragraph of the eighth Chapter. 


1. How many Ways is a Promiſe made ? v. An impoſſible and unlawful Condition 

11. What is a Condition ? | vi. The Addition of Place. 

111. A Condition refers to the Time preſent, or the|| vii. The Addition of Time. 25 | 
Time to come. by viii. The Difference between Bargains and (i 

Iv. A Condition is either caſual, arbitrary, or mixt. | tional Promiſes. 


this is farther to be obſerved, that ſome ance, and ſometimes we ſuſpend our Oi 
are made purely or fimply, and ſome tion, till certain Clauſes or Provilo's ate mace 
under Condition *, or that ſometimes we oblige good. 


I. (bn Engagements by Promiſe, ourſelves abſolutely to ſuch or ſuch a Perfortt 


— 


th. * FW _ Ns. 


The Roman Lawyers add, in treating of Stipulations, the Determination of the Time and Place of their Perf. 1 
Tuſtit. Book III. tit. 16. J. 2, & 5. Our Author himſelf, alſo, ſpeaks of theſe two Circumſtances a little farther. * 
the Inſtitutet are, Omni, 17 atio aut pure, aut in diem, aut ſub conditione fit: Loca etiam inſeri ſtipulationi ſelint —— wwe, 
luti, 20ND AUREOS DARE SPONDES ?# Idagque conſeſtim peti poteſt. 11.4 
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that Time, conſider'd barely in itſelf, can make any Caſes, ſhall be liable farther to ſuffer th Pender | ; 


n; 2nd vis. 
„ ber 
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tion is an Appendage * added to ſuch 
F. 4 po 22 - Rights and Obligations, 
by virtue of which their whole F orce and Efficacy 
WE. ade to depend on ſome particular Event, pro- 
3 eeding either from Fortune, or from human Plea- 
re. So that to the true Nature of a Condition, 
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aſt, may be added to an Obligation, in Caſe both 
& edt of the Parties tranſacting, be uncertain of 
the Thing. And Promiſes of this Kind ſeem to im- 
ply a convenient Space of Delay. Inaſmuch as * 
thing can be demanded by virtue of them, until it 
ſhall be made clearly apparent to the Promiſer, that 


. 1 : ition, has really hap- 
1 ings are requiſite, firſt, that it have the the Matter, inſerted as a Condition, 
b 1 3 bs. and fuſpending the Force of > * ; _ the _— ” _—— —— cake 
Y I__ d, ſecondly, that the Event, expreſs'd up ſome Time. For In tance, Tha a 
5 1 r as yet 5 ; at leaſt, that it be at Hiſtory, may be drawn in to pom I ogy Ret * 
reſent uncertain, as to our Underſtanding; | fon ten Pounds, if Cæſar ever pa o a. — 
in. Hence we may conclude, that thoſe addi- Now here, before the Sum can be c 7 Ab 
' 8 onal Clauſes are not properly Conditions, (tho' they be made evident, from the Authority of cr auall 
. em to be ſuch in a Grammatical Senſe) which re- Hiſtorians 4, that ſuch an Adventure * 8 
1 er to the Time preſent, or paſt. For Futurities only perform'd. Again, if I promiſe * ry Mevin wy 
q re dark and obſcure to mortal Apprehenſions, but 1 will give ſo much Money, 1 45 _ - — 
„ s for Things which are now before us, or have al- „who is travelling Abroad, be ſti he Me 1 
9 1 ready gone over our Heads, we have uſually a clear other Perſon can then only require the q — 
© RE Knowledge of them; and, therefore, they can in- when I have received certain _—_ " * 
clude no Power capable of ſuſpending our Aſſent. vind's Life. But if we take a clo - — = 
And, therefore, it is given as a Rule in the Inſtitu- theſe Matters, we ſhall find that oe = 
ions, that Conditions, which regard the Time pre- tioned Promiſes, and the reſt of the _ 3 
„ent, or the Time paſt, as, ſuppoſe I ſhould ſay, I ought to be interpreted in this Senſe, I wi = 
| WE will give ſuch or ſuch a Thing, if Titius has been you ſo much, if you prove to me that Caſer pals d 
- RE Corfu, or, if Mævius be ftill alive, do either im- the Rhine, or that Mevius the Travelle - is _ 
» | mediately cancel and annul the Obligation, or elſe living; and thus they become truly conditional; 
„ ao not put it off at all, nor hinder it from being but then the Condition is not the Truth and Cer- 
ic. Þ _- pure and abſolute. For if the Things, annex*d for tainty of the preſent, or paſt Act, conficler d in 
Conditions, are not, as they are ſuppoſed to be, the themſelves, but the future Proof of it to the pro- 
a; - Engagement is to no Purpoſe ; but if they are ſo, miſing Party. Ir is certain, therefore, that 1 the 
Gs the Promiſe is valid as ſoon as it is made, and be- Truth of the Matter inſerted, was known on both 
ra eins ab/olutely to oblige, Yet here it muſt be obſer- Sides, and the Perſons were in Earneſt, the Promiſe 
by eced, that a Condition, regarding the Time preſent or is not conditional, but abſolute. Again, if both knew 
i | 7 * 
N. 1 f ; im in ali differtur obligatio ; ut fi aliquid fatum fuerit, wel non fuerit, committatur flipu- 
1 * 1 rb Ur Fc Us SN TURE S DARE Ty ONDES? wt ub? 


2 ſupra, F$.4. We ought, allo, to obſerve, that there are tacit Conditions included in an Agreement, which are not expreſſed. As 
ir a Perſon, ſelling his Eftate, makes a Reſerve of the Year's Profits; this Reſerve ſuppoſes a Condition, that there ſhall be ſome 
Fruits on it, Interdum pura flipulatio ex reipſa dilationem capit, weluti fi id quod in utero fit, aut frudlus futuros, aut domum edificart 
Vinlans fit. Digeſt. I. 45. tit. 1. De Verbor. Obligat. leg. 73. In Princip, See what is ſaid above, c.6. F. 2. Further, Mr Her- 
i obſerves here, that we mult diſtinguiſh Conditions properly ſo called, viz. what the Lawyers call a Modus, and what we call a 
= Condition. For Example, I have Lani engaged, and i ſell it upon Condition of freeing of it at ſuch a Time. In this Caſe, the 
Reman Law allows the Buyer to have an Action againſt the Seller, to force him to free his Land at the Time appointed, or let him 
into Poſſeſſion, Nam fi id ad um ft, ut omni modo intra Kalendas Julias wenditor fundum liberaret, ex empto erit a#io, ut liberet ; nec 
_ conditione emptio facta intelligetur, veluti fi hoc modo emptor interrogaverit, Erit mihi fundus emptus, ita ut intra Kalendas Fulias 
leres? wil ita, ut intra Kalendas d Titio redimas ? $i vero ſub conditione emptio fatta eſt, non poterit agi, ut conditio in pleatur. Di- 
= geſt. I. 18. tit. 1. De contrahend. empt. &c. leg. 41. init. So that ſuch a Clauſe does not ſuſpend the Obligation, nor diſannul it, 
dat it has no Effect, but only prevents the Performance of the Engagement till it takes Place, This Sort of Agreement may be re- 
IE ferred to the Laws, which the Lawyers call fub Modo, on Condition that the Legatee ſhall do this or that Thing, or with a Proſ- 
pect of it. See the N upon the Dig et, I. 35. tit. 1. De Conditionibus & Demonſtrat. &c. Hence it is, that Mr. Hertius 
aalls the like Clauſe conſider'd in mutual Promiſes and Engagements, Cauſa finalis, propter quam aliquid fit vel preftatur, which is 
ot altogether juſt, ſince, in the Example that I have alledged after him, we ma clearly ſee, that there is no final Cauſe or Mo- 
ue, but only a Stipulation, by which the Seller puts off the Delivery of the Thing fold, till he can redeem it, which he engages 
co do at a certain Time. Theſe Sorts of Promiſes may be referred to thoſe which are made for a certain Day, becauſe the Time is 
WF always prefix'd, or which is ſuppoſed to come ſooner or later, tho' it be not appointed. Mr, Hertius maintains with Reaſon, as 
= ſome == do, that where there is a Doubt, a Promiſe ought to be thought purely conditional, rather than made on a ſure 
Foot. This is only true with * to Gratuities promiſed ; for as to Agreements, wherein the Parties are mutually intereſted, 
they naturally ſuppoſe ſome Condition that renders them difficult to be annul'd ; becauſe this would be a Prejudice to the Party, 

who depends upon their Accompliſhment. 
Off theſe two Things included in the Idea of the Condition, the firſt, as we may ſee, is a Conſequence of the laſt, and, 
therefore, ought naturally to precede it ; for the Suſpenſion of the Obligation proceeds from the Uncertainty of the Event. Be- 
des, our Author confines here too much the Effect of Conditions, ſor they not only ſuſpend the Effe& of an Engagement, but 
diſannul or change them where they are already. Mr. Domat, in his Civil Laws, &c. Part 1. J. 1. tit. 1. Sec. 4. F. 6. ſays well, 
W that Conditions are of three Sorts, according to the different Effects which they produce. The firſt is, ſuch as accompliſh the 
Engagements that depend on them, as when tis ſaid the Sale ſhall take Place, if the Goods be deliver'd on ſuch a Day. The ſe- 
ond is, ſuch as diſſolve a Bargain, as when ' tis ſaid, in Caſe ſuch a Perſon comes at ſuch a Time, the Hire of the Houſe ſhall be 
ab void. The third is, ſuch as neither accompliſh nor diſſolve an Agreement, only miking ſome Change in it, as if one a ee, that 
: in Caſe an Houſe, that is lett, be reſign'd to the Tenant without certain Moveables which are promiſed him, the Hirer have it 
ſo much the cheaper. Read the fore-quoted Section of Mr. Domat. 


3 Conditiones quæ ad om vel præteritum tempus referuntur, aut flatim infirmant obligationem, 


WW aut omnino non differunt ; weluti 
ror: 3 SI TITIUS CONS L FUIT, wel SI M VIUS VIVIT, DARE SPONDES? Nam ft ea ita 2 valet gi. 
e } ag ; = ita /e habent, flatim valet, Inſlit. 1. 3. tit. 16. De Verbor. Obligat. F.6. See M. Bynker/hoek's Ob/ervat. Jur. 
2 om. I. 4. C. . 
mi I know not on what our Author 7 himſelf here, ſince, i j : 
Were, on which the Effect of a Promi® a , ince, in the Moment which Men treat, the Fact, either preſent or fu. 


y ends, is poſitively true or falſe, the Obli tion, from that Inſtant, ſeems either abſo. 
a = —_ _ and, — no CO properly ſo call'd, can ſuſpend 4 MR The Roman . 
2 conditio, gue in preterit : , . - a 

0%. Fur. # 7 eritum confertur, wel que in præſen: Digeſt. lib. 28. tit. 7. 


| e condit. Inſtitution. Upon which ſee 
| 22 m. of M. de Bynker/hoek, lib. 4. cap. 15. All that reſults from ſuch a Clauſe is, that the Promiſe cannot be 
5 laimed till the! ruth of the Fact be proved; for as the Lawyers ſpeak very well, Quæ per rerum naturam funt certa, non 
woes i \ rom obligationem, licet apud nes incerta Ant. Inſtitut. I. 3, tit. 16. De Verbor. Obligat. F. 6. Theſe Sorts of Promiſes paſs 
p er | * 1 only, when we treat about a Matter of Fact, of which there is no Certainty whether it can be verified or not. For 
F ent Uncertainty produces the ſame Effect, as if the Clauſe depended upon a future Accident. 


Rr the 
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the Matter to be falſe, the Promiſe ſhall paſs for a 
Jeſt, and, r roduce no Obligation. If 


in reſpect of us; as, ſuppoſe in ſuch a Promiſe as 
this, I will give you Ten Pounds, if Caius marries 
Titia ; or if it don't rain within theſe three Days, &c. 


Book ll. 


An arbitrary Condition is ſuch as depends, a fn 
being or not being, on the Will and Power of hy 


otherwiſe it looks like Knavery, when a Man exp 


an abſolute Promiſe, which ſhall begin to bind in. 


mediately, to put him off with a conditional one, 


5 a future Thing added, which they knew muſt to whom a Promiſe is made under that Lin 55 
| infallibly come to paſs ; as ſuppoſe, if the Sun riſe tion! But ſhould a Condition be annexeg a 1 
i To-morrow, tis generally agreed that ſuch a Clauſe pending on the Pleaſure of the Promiſe; „ tk = 
44 ought not to be reckon'd a Condition; inaſmuch as Engagement would be inſignificant ; a ff "Rn 
. the future Event being already known to be moſt ſhould ſay, I will give you Ten Pounds, if I * Wha 
-o* certain and neceſſary, does not delay the Obliga- ft. For the Senſe of ſuch a Speech amounts to 6 » 
. tion, nor hinder it from taking Place this very more than this: I make you an abſolute Pri be. 
5 Inſtant. Yet, becauſe we ought not eaſily to pre- that at preſent, and hereafter too, it ſhall he k 3 
. ſume that the Clauſe is added for no Reaſon, it Choice to promiſe abſolutely, or not. And 
* is worth while to conſider, whether, in ſuch a Pro- fore, the other Party can hence acquire 8 R; , = 
4 miſe, the Particle if be not put for the other Par- unleſs the Offer be afterwards improved to alla = 
4 ticle toben ; ſo that the Engagement ſhall not be perfect Engagement; ſince the Condition here gu. 
i conditional, but only made for a Day hence ; as tion'd may be perpetually _ or eluded by _ 
4 ſuppoſe thus, I will give ſuch or ſuch a Thing To- Promiler. So that we may reaſonably ſay, that 4, _—_ 
lM morrow, when the Sun riſeth. | is perfettly in our Power, ought not to be cn !, lu 
i And thus we find, that every Condition, properly with, or thrown amongſt, Matters of Chance or , 4 
4 ſo called, includes ſomewhat which is, at preſent, dent. If the Condition be, indeed, in the Pg“ lp 
3 | uncertain, at leaſt to one of the Parties, between the Promiſer, and yet ſuch as he is not able a = 
| if | whom the Buſineſs is tranſacted; and the Obligation not willing always to elude, it muſt be enforced = 
| "4 remains in Suſpence *, till the Thing ſhall hereafter ſuppoſing a particular Time, beyond which it. 9 
$ come to paſs, or ſhall be demonſtrated, by good not be deferr'd; as if I ſay, Iwill give you /ub, fie: 
mu Evidence, to have already happen'd. When the Sum of Money, if I marry, that is, when I n.. 
"> Condition appears true, the Obligation begins to have From what has been hitherto offer'd, we mak 7 
— a pure and abſolute Force; if the Condition fail, the able to explain, more accurately, the Aſſeriom e? YG 
5% Obligation expires with it. Grotius upon the ſame Head. He ſays, Th; YG 
1 IV. Conditions are commonly divided into po/- the Thing promiſed be not at preſent in the bun, lt 
off fible and impoſſible ; the former are ſuch as make the Promiſer, but may be hereafter, then the drs? 
ws an Obligation depend on ſome Event, which may and Efficacy of the Promiſe lies in Suſpence; firi Þ s 
1 naturally or morally happen. And are again ſubdi- muſt then be ſuppoſed to have been made conditinul, ® 
115 vided into caſual, arbitrary, and mixt. A caſual that is, in Caſe the Promiſer ſhould have it H 
* Condition is ſuch as depends, either on the Plea- Power. Now this Rule we allow to hold good, . 
BY ſure of a third Perſon, not obnoxious to our Power vided that the other Party knew the Thing nt lt 
3 and Authority, or elſe on meer Chance and Fortune be at preſent in the Power of the Promiſer. fu? 


1% a Lib. 2. c. 11. ſ. 8. n. 2. 


8 1 The Conjunction /f, which cannot be expreſs'd in our Language, is 8 in the Latin. *% 
; 2 Duia quecungque ſub conditione traduntur, ita demum fieri er propria & peculiaria, fi conditio conſummata et. Quintilian . F 
+8 clam, 336. Mr. Hertius, who quotes this Paſſage, obſerves, at the ſame Time, that the Diſtinction, made by the Roman Lay un 
_w this Matter, agrees not with the Natural Law. The Lawyers ſay, that there is a Difference between Engagements upon Cond 9 
0 tion, and ſuch as depend on a Promiſe at a certain Time. In the firſt, nothing is due before the Thing ſuppoſed exiſts ; wheres f 
1 the other, there is a Debt from the Moment the Promiſe is made, tho" the Perſon can't demand any Thing till the Time is c 


+ Cedere diem fignificat, incipere deberi pecuniam. Venire diem fignificat, eum diem weniſſe, quo pecunia peti poſit. Ubi pure quis ſiijult N | 

g Fuerit, & of. & wenit dies; ubi in diem, ceſſit dies, ſed nondum wenit, ubi ſub conditione, neque ceſſit, negue wenit dies? 2 3 
5 buc conditione, * 1 I. 50. tit. 16. De werbor. ſignif. leg. 213. Hence they infer, that what Men Pay through Miſtake, ben JR 

| the Condition exiſts, may be recovered, as if it were not due; but *tis not ſo in Payments made before the 1ime. Ii din U. 


Ks bitor, adeo Debitor eſt, ut ante diem ſolutum repetere non poſſit ſub conditione debitum, per errorem ſolutum, pendente quidem in 
ii ditione repetitur, conditione autem exiſtente, repeti non 7 I. 12. tit. 6. De conditione indeb. leg. 10. 16. See Laws 17, 18. l. 
Mr. Hertius thinks, that if we, judge by the 2 * of Reaſon only, we may require Reſtitution as well in the laſt as the fr Cit 


bi For (ſays he) in both Caſes, according to the Roman Law, neither of the Parties can recant without the Conſent of the other, be. 

14 fore the Exiſtance of the ſuppoſed Fact, or the Term agreed on. In both of them the Obligation deſcends to the Heirs, in bot 
85 Caſes there can be no Action at Law. All the Difference then, that can be, is this, That the Condition may fail ſometins; (_ 
| whereas the Term, either fixed or uncertain, will certainly come. Hence Mr. Hertius concludes, contrary to the Opinion of . 


Doctors, that when we promiſe a Thing, which is not in Nature, and which can't take Place, but, on the Account of 2 fun 
Engagement, regulated by the Laws, the Promiſe is really conditional, tho' it ſeems to reſemble thoſe where a certain Tires 'F 
fixed ; as if a Man promiſes any one the Crop of a Year, and to give ſuch a Portion with his Daughter. For it ſuppoſes it hee 
there will be a Crop, and that the Marriage will be compleated. Vid. Digeſt. I. 23. tit. 3. De Jure Dotium, leg. 21. & U. 1 
tit. 1. De Verb. Obligat. leg. 73. 


| x, 3 We find this Diviſion in the Code, I. 6. tit. 51. De Caducis tollend. F. 7. Sin autem aliquid ſub conditione relinquatur, culd 
WH fuali, vel poteftativa, wel mixta, guarum eventus ex fortuna, vel ex honorate perſonæ voluntate, vel ex utroque pendeat s &c. Mr. Cos L 
141 ling (in his 74. Nat. & Gent. cap. 11. F. 32.) rejects this Diſtinction as groundleſs. His Reaſon is, y 5h ar” every Condition is 


Þ ſomething caſual in it, without which it could not ſubſiſt. But it is certain there are ſome Things which no Way depend on be 
10 Will of the Perſon to whom we promiſe ; others which depend abſolutely on it; others, in fine, which depend only parti ang 
uy and which always ſuppoſe ſome other Thing, without which the Agreement can never be perfect. Now the granting dus 

T3 enough to eſtabliſh the Diviſion in Queſtion, The Example, which our Author alledges of the laſt Sort, or mixt Conditions, © 
4 | deniable. We ſhall give an Example of the ſecond Kind, or arbitrary Conditions. All thoſe, who impoſe Neceſſity of abſtaining fer 

pt t certain Things, (to which we are no otherways obliged) are undoubtedly of this Kind. If I fay, for Inſtance, I will e . 

" | fo much, provided you will not game, or will not marry ſuch a Woman, &. This always depends upon the Will of the From þ 

13s but if I ſay, { will give you this or that, provided you will go up to the Top of St. Paul's, or if you will take a Journg 1 

A |; : Place ; Some intervening Accident may prevent a Man from executing theſe Conditions, but moſt commonly the Promiſer - 

N in his Power to fulfil his Engagement. 


SS <+- + Q + __K<e _ >. = WW Gaz 


| Hipulationem, ST VOLUERIS DART? inutilem eſſe confiat, Ibid. leg. 46. F. 3. See, alſo, the 108th Law, $. I. &. 18.tt 
1% De contrahenda Emptione, &c. leg. 7. princip. &c. & I. 44. tit. 7. De Ovligat, & Aion, leg. 8. 


trY 4 Theſe Sorts of Conditions, as our Author obſerves here, are, alſo, called promiſcuous in the Digefts, I. 35. tit. 1. l. C 

48 tionibus & Demonſtat. &c. leg. 11. $. 1. If we would know the Senſe or Meaning of this Denomination, we may fee dhe den 

KS ments of Cujas Obſerv. lib. 14. cap. 2. & in Papinian, Quæſt. lib. 13. p. 348. eg. Opp. Tom. 4. Edit. Fabrot. | * 7 

+ 4 s Stipulatio non walet, in rei promittendi arbitrium collata conditione, Digeſt. I. 45. tit, 1. B. Verb. Obligat. v4 17. Lan a, T 
Re | = 


_ 
Vw 
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. in hereafter. He adds, F receives the Promiſe, and partly on Chance; as 
Thich — 8 is promiſed, may be thus for Inſtance, 7 will give you a Sum of Money, 
be Co gn Power, be itſelf in our Power", we are if you marry ſuch a Gentlewoman. Now this is not 
by ag hatever is morally fit and juſt, for the purely at your Pleaſure ; for the Gentlewoman may 
"Fo bliged 45 . 5 that is, if I promiſe you any refuſe your Suit, or may die before the Match is 
Is N 5 3 which at preſent 18 impoſſible to me, but finiſh'd. ; 88 
8 W's Pains and Care, be hereafter rendred We have only this to add, That a Condition is 
* (bl 4x bound to uſe all my Endeavours, that then look'd upon as perform*d, when the other Par- 
C 0 become able to diſcharge my Engagement!. ty concern'd, does himſelf hinder it from being 
5 — a young Student in the Law promiſes perform'd *. hy 

Man to plead all his Cauſes in the Court, if he V. Impoſſible Conditions are either naturally or 
ae at any good Skill in his Profeſſion. Here, morally ſo ; that is, ſome Matters by the Nature of 


| 1 > otius's Rule, the Student is under Things, cannot be done, others, by the Laws, oug bt 
. 8 . hi Buſineſs with his utmoſt not to be done. Such Conditions annex'd +, 2 
x - x 4 and Diligence, that he may make himſelf cially if both Parties knew them to be ſuch, do, ac- 
. = 56 Bar. But this will not hold, unleſs the cording to the plain and ſimple Conſtruction of the 
nm — romiſing has expreſly declared, or given Words, render the Promiſe negative, and therefore 
1 air Prefamption, that he will ſet himſelf in Earneſt null. In Buſineſs tranſacted between thoſe who 
b the acquiring Strength for the Performance; o- live in a State of natural Liberty, a Condition, na- 
; - ie = Condition may be delay'd in infinitum. turally impeſſible, plainly ſhews, that the whole 
ee may obſerve too, that Grotius here uſeth the Thing is void : Only with this Difference, that to 
» ET erm, Conditio Poteſtativa, quite contrary to that deny ſome Requeſts in ſuch a round about Way, by 
4 ik Senſe in which we have above defined it; he makes making the Anſwer run affirmatively, but clogg*d 

tt to be in the Power of the Promiſer, we in the with an impoſſible Condition, is uſually reckon'd 
3 


Wl] hom the Promiſe is directed. an Afﬀront ; when a plain Denial might not have 
8 PR. _—_ En is, that the Fulfilling been taken ill“. Ant as to this Point, if the Con- 
g 1 of which depends partly on the Power of him who dition be morally impoſſible, the Caſe is the ſaine, 


F a $; conditio poteflativa. When Militiades in Corn. Nep. c. 1, 2. ſummon'd the Lemnians to yield up their Iſlind to the 
a Arbenian Power, they anſwer'd, in a ſcoffing Manner, that they'd then ſurrender, when the North Wind, which was directly con- 

vary to Athens brought him from Home to Lemnos. The General took no more Notice, but, failing by them poſſeſſed himſelf 
5 17 bor av and there fix d his Seat and Command; and ſoon after return'd to Lemos, whither the North Wind directly carried 
WE in. and claim'd their Promiſe ; his Home, as he ſaid, not being now Athens, but Cherſone/us. The Inhabitants not daring to 
WE make Reſiſtance, fairly quitted the Iſland ; but it was, non dicto, 2 ſecunda fortuna adver ſariorum capta, not won by the Force of 
= their Words and Engagement, but by the good Fortune of their Enemy, Such was the Promiſe of Le/deguier, made to Mapbeo 
WE Zr berini about — g the Romiſb Religion, which we find in Gramond. Hiſt. Gal. I. 16. p. 708. | 


— 
— 


? probably (ſays Mr. Thomaſius, in his Inflit. Juriſpr. Divin. I. 2. c. 7. F. 112.) Gretius had ſome Example in his Mind, as this, 
8 7! marry you, if 1 commence Doctor. From whence Mr. Thomaſius would have us underſtand, that as it requires no great Stock of 
= Knowledge to commence Doctor in an Univerſity ; a young Man, who promiſes Marriage on that Condition, may eaſily keep his 
== Word. 

S : The Author ſays here, the other Contractor, (Si per alterum flet, quo minus conditio impleatur). But the Law, to which he re- 
fers us, ſhews, that 'tis badly expreſſed thro' Inadvertence. This is the Fact: A Man buys a Library, upon Condition that the 
WE M:giltrates ſhall ſell him a Place to ſet it in; but he is the Cauſe himfelf why they deny him a Place. Hereupon the Lawyers de- 
WE termine juſtly, that the Seller may force him to take away the Books, and pay the Price agreed on, becauſe the Buyer prevented the 

performance of the Condition. Labeo ſcrilit, Si mihi Bibliothecam ita wendideris, fi Decuriones Campani locum mihi wendidifſent, in 

We quo eam ponerem, & per me flet, quo minus id a Campanis impetrem, non «ſe dubitandum, quin preſcriptis verbis agi poſit. Ego etiam 
ex vendito agi poſſe puto, 2 impleta conditione, quum per emptorem ſtat, quo minus impleatur, Digeſt. 1. 18. tit. 1. De contrahend. 
E Emptione, &c. leg. 50. Further, it is certain, and it is a Maxim of the Roman Law, Ihat if either of the two Contractors hinder 
WE the Accompliſhment of the Condition, which tis their Intereſt not to be fulfilled, whether the Thing depend upon his own F 
or not, the Condition is accounted as fulfilled to the Prejudice of the Failer. The Leman Lawyers extend this to all the Caſes 

wherein he, whoſe Intereſt it is that the Condition ſhould fail, is himſelf the Cauſe of that Failure: As if a Teſtator had given 
Liberty to a Slave, or left a Legacy, or appointed an Heir, upon a Condition, whoſe Accompliſhment depended on the Teſta- 
mentary or legal Heir, while the Perſons nominated in the Will neglected nothing in their Power. In Jure civili receptum «ft, 
quoties per eum, cujus intereſt conditionem non impleri, fiat, quo minus impleatur, perinde haberi, ac fi conditio impleta fuifſet, quod ad Li- 
eaten, & Legata, & ad Heredem inftitutiones perducitur ; quibus exemplis flipulationes quogue committuntur, cum er promifſorem 
fafium ifſet, quo rr conditioni pareret, Digeſt. I. 50. tit. 17. De 1 Regul. Tur. leg. 161. See, alſo, leg. 39. 174. 
of the ſame Title, and 1. 35. tit. i. De Condit. & Dem. leg. 24. where we m N with Hotman, Obſerv. 4. 28. Cajus intereſt 
conditionem NO N impleri. See Jac. Godefroi on the Law cited in the Title, de diver/i 


AV s Reg. Jur. As to arbitrary Conditions, 
they impoſe a Neceſſity of doing a Thing, or they forbid it. In the firſt Caſe, either there is a Time fixt, which, if we ſuffer to 


paſs over, the Condition is void ; or there is no Time fix'd, and then we muſt judge from Circumſtances, if he, who has preſcribed 
the Condition, ſuppoſes any I hing which determines ſome ſet Time for its Accompliſhment, or if he ſuppoſes it may be ful- 
filled at any Time. If, for Inſtance, the Condition be, That a Perſon is forbid to game, or to frequent the 'I'avern, it ſhould hap- 
pen, either at the End of the Time, during which he promiſed to abſtain from theſe Things ; or if it ſhould happen, when there 
was no longer Danger of his doing them, that 1s, if he ſhould die in the Interim. 


3 Impoſſible Conditions are not, properly ſpeaking, true Conditions: For they neither ſuſpend an En 

or change an Agreement which is already valid. For they either cauſe the Promiſe to be abſolute from the Beginning, or cancel 
the Engagement forthwith, or hinder it from being form'd afterward. Before we defined a Condition, we have diſtinguiſhed the 
Cifferent Significations. Titius Obſerwat. 237. Further, the Clauſe, which contains an impoſſible Condition, is either affirmative 
or negative. Our Author ſpeaks only of the firſt Sort,; As for the other, tis evident that it renders an Engagement abſolute ; 
as if we promiſe a Thing to any one, on Condition that he will catch the Moon in his Teeth, or commit Parricide. See the 
lame Mr. Titius Obſerv. 239. We may, alſo, find ſeveral Things about Conditions in general in Mr. Thomaſius's Diſcourſe, De Filjes 
fub conditione fi ſe lia probaverit, herede, inſtitute, and principally Chap. 2. It is the 10th in thoſe printed at Leipfick. The 
Roman Lawyers decide thus, with regard to Conditions naturally impoſſible. Ar þ ita ſtipulatur, Si digito cœlum non adtigero 
rr. Ponder? pur? fas inteligicnr, idcoque fatina yet] yet -, Joltit. de inutil. Gila, F; 11. But, on the contrary, they affirm, 
| a Condition morally im e, tho” negative, ann e : „they 
ſomething on Condition he — no Theft or Murder. Si 0b — 2 3 * — If any Man has promiſed another 


f cium, ne fiat, promiſſum fit, nulla eſt obligatio ex hac con- 
= went. Digeſt, lib. 2. tit. 14. De Pais, leg. 7. $.3. Th 1 1 221 
don Ern (hrs? a Principle of Virtne, aud * 10 3 e Reaſon of this is, That the Law ſuppoſes that Men ſhould abſtain 


| ( ue, r Juſtice, and not from any Vi H f : 
WE hinders us (to conſider the Matter in itſelf) from believing ſuch a Promiſe valid. But deny - — to — 74 22 abſc Ts 
1 re. , The N L judge, from what L have ſaid above, 5. 4. of arbitrary Conditions. | t as abſo- 
* — N i Conditione fuctam ſtipulationem conſtat inutilem Ve, Digeſt. I. 44. tit. 7. De OBligat. & Adion. leg, 1. $. 11. Nox 


ee ee, 
— 


— 


gement, nor diſannul 


| | N ſed etiam cæteri quoque contractus, weluti emptiones, locations. quia in ea re 
1 7 mas agitur, omnium wvoluntas ſpefetur, quorum proculdubio in hujuſmodi aftu, talis . e, ut nibe agi * 9c, —.— 
e tiene, quam ſciunt ¶ impoſſibilem, Ibid. leg. 31. See, * the Inſtitutes, l. 3. tit. 20. de inwil. ſtipul. 5. 11. . 
ich > 2 
* me l * | : 
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as if it were naturally ſo. Should the other Party 
accept of this vile Condition, and actually fulfil 
it, how far he may then claim the Performance of 
the Promiſe , is eaſily to be gather'd from the 
preceding Chapter, F. 8. 

In Commonwealths, Proviſion may be made by 
civil Ordinances, that in a Promiſe utter*d under 
a Condition naturally impoſſible, eſpecially if the 
Party, to whom it is directed, knows not that it is 
impoſſible, the Condition ſhall be null, and the 
Man reſcued from the Cheat and Deluſion. As for 
thoſe Pacts and Promiſes, to which vicious Condi- 
tions are annex*d ?, the Laws of all Countries moſt 
wiſely declare them void, leſt the Contracts of 
private Men ſhould tend to the Subverſion of the 
publick Puniſhment. And thus the Roman Laws 
diſannul'd all impoſſible, vile, or jeſting Condi- 
tions inſerted in Mills“; becauſe it was thought 
moſt abſurdly unreaſonable, that Men in a Bulineſs 
ſo very ſerious and grave, ſhould be put upon with 
trifling and impertinent Clauſes *. 

VI. If, in Promiſes, Mention be made of a certain 
Place, without Mention of a certain Time, it is taken 
for granted, that ſo much Time ſhall be allow'd 
for performing the Promiſe, as will ſerve to bring 
a Man conveniently into the Place of Action 5. 

VII. But in Caſe a limited Time be expreſly ad- 
ded, this will cauſe, that the Obligation ſhall not ex- 
ert its Effect till ſuch a Space be expired, or that no 
Demand ſhall be made before the appointed Day b. 

VIII. It may be convenient, in the laſt Place, to 
examine in what Points theſe conditional Promiſes 
differ from Pa#s, and in what Points they may be 
reſembled to them. In this, then, both thoſe Kinds 
of Engagements ſeem to agree, that as the former 
do not bind, unleſs the Condition be made good ; 


a Thus Eaumolpus's Will runs in Petroniut, Let all thoſe, to whom I have given 


Of the Conditions of Promiſes. 


Book 


ſo the latter, when one Party forbears to 

the Articles, do, by no Means, oblige the 0 " 
And hence it is a common Remark, that Na . 
cular Heads of a Contract are in the Manner ©; * 
many Conditions. Some, indeed, make one * 0 
on to our Rule about Fa#s ; that in Caſe N 
ſhould be added, not for Uſe, but, perhaps 
Gallantry or Compliment, the Non-perfy ns, 
of ſuch a Matter ſhall not releaſe the other 5 


poſſible ſhould be granted to this Except 
ns Articles, as becauſe 


umed, that Perſons would clog a ſerious Coy - 4 ; 
Gn. 
the ſecret . 
the Firſt, v 


with Clauſes impertinent and unneceſſary, 


ticles of Marriage between Charles 
Prince of Wales, and Henrietta of Bourbon, tha 
were added by the moſt Chriſtian King in Coy 
ment to the Court of Rome; neither P 
ing that they were intended to be kept. 


Promiſes, under a poteſtative or arbitrary Ci : 


But as little Indulgence; 8 


-Ompl: 5 
arty imagn. 


9 
1 


tion, in this agree with Packs, that in both a Ma F ; 


mult perform ſomewhat on his Side, before he ckin 5 


the Promiſe or Bargain of the other Party : By 


in this they differ, that in the former the Pr 


he does not intend to oblige the other P 


ſure. But in Pa#s, as the Reaſon, why I have u. 
dertaken any Performance, is the Proſpe of fone 


what to be done for me by the other Perſon; 5 N 


if he fail in his Part, I am not only releaſed at pre 
ſent from mine, but I may oblige him by Force u 
ſtand to the Agreement. 


* them upon theſe Terms and Conditions, That they cut my Body in Pieces, and eat it amongſt them before the People.“ Oi dr 


ſame Kind is Tirefiar's merry Story in Horace, I. 2. 1. 5, 84, Cc. 


Me Scene, quod dicam, fadtum eft. Anus improba Thebis 


Ex Teftamento fic eſt elata : Cadaver 
Un&um oleo largo nudis humeris tulit Heres : 


Which Place the Scholiaſt thus interprets, ** The old Gentlewoman order'd by Will, that her officious Heir ſhould 


Scilicet elabi fi poſſet mortua : Creds 


uod nimium inſtiterat wiventi.—— 


carry her Body 


„ naked, well oil'd, upon his Shoulders to the Grave, with this pleaſant Thought, That ſhe might at leaſt flip from him now fe 


«« was dead, tho' he had ſtuck ſo cloſe to her during her Life, that ſhe could never before eſcape his 


this Point in the Civilians, in Lib. 7. tit. 8. D. de uſu & habit. 


Importunity.”” See more 


1 Generaliter nowimus tur 


es flipulationes nullius eſe momenti, veluti fi quis hemicidium wel ſarrilegium ſe fafturum fremittit, Dig. 


I. 45. tit. 1. De Verbor. Obligat. leg. 26, 27. Item — Leges fieri probibent — weluti fi fororem ſuam nupturam fibi aliquis fipulits, 


Ibid. leg. 35. $. 1. The ſame Lawyers ſay, with 


ac fi ea conditio, que natura impoſſibilis eſt, 


f 4 eaſon, that it hath Place, when, likewiſe, the Thing is afterward allowed ix 
the Laws, becauſe we muſt judge of a Promiſe according to the 'Time it was made in. 


Nullius momenti fore flipulationem, print 


incerta efſct, nec ad rem pertinet, quod jus mutari poteſt, & id quod nunc impeſſbile g, 


foſtea poſſibile fieri ; non enim ſecundum futuri temporis jus, ſed ſecundum præſentis debet a ſiimari /lipulatio, Ibid. leg. 137. $.6. K 
to judge by the natural Rules of Interpretation, it is not always diſhoneſt to ſuppoſe ſuch a Caſe ; and thus the Promiſe may ber: 
lid, when it is made under tliis Condition, That the Thing promiſed ſhall become permitted by the Laws. 

2 It is plainly not ſo. For every Promiſe, made on ſuch a Condition, is null in itſelf, inſomuch that none hath Right to requie 
the Accompliſhment. *Tis another Queſtion, Whether we may redemand a Thing actually given by virtue of a Promiſe nadt g 
ſuch a Condition already executed? See what is ſaid upon 5. 6. of the foregoing Chapter. 

3 See the Text quoted in Note 3. and 5877 I. 7. tit. 8. De uſu & hibitat. leg. 8. F. 1. | 

4 That is to ſay, the Legacies, which the Teſtator makes to depend upon ſuch a Condition, were till effectual, tho' the Ci. 
dition has loſt its Effect. Sub Inpoſſibili Conditione vel alis modo factam inſtitutionem placet nen witiari, Digeſt. I. 28. tit 7. “ 
Conditionibus, Inſtit. leg. 1. Conditiones contra Edicta Imperatorum, aut contra Leges, aut que Legit wicem obtinent ſcrifte, wt! cm 
bonos mores, vel deriſorice, aut hujuſmodi, quas Prætores improbaverunt, pro non ſcriptis habentur, & perinde acf conditis Horst 


ive Legato adjefta non et, capitur Hereditas Legatumve, Ibid. le 


g. 14. See Mr. Domat's Civil Laws in their natural Orr, 


Part 2. I. 3. tit. 1. Sect. 8. § 18, Sc. Tis eaſy to diſcern the Reaſons of the Difference, as to Validity, which the Laws 1 


here between Promiſes and Agreements made between Men when they are alive, under an impoſlible, or 


. * fy 
diſhoneſt Condition, © 


the Diſpoſitions of a Teſtator attended with the like Condition. In the firſt, the Condition is ſettled by the Conſent of bold fs, 
ties, who knowing it, and both ſeeing the Impoſſibility and Baſeneſs of it, muſt be preſumed to treat together in Jelt ; © 
either of them depend upon the Agreement, fo much the worſe for him, ſince he knew how the T _— paſs'd, and could have 0 


Reaſon to look upon it as a ſerious Action. 
the laſt Kind of 


Sec leg. 31. of the Digeſts, 
ills, The Legatee has no Knowledge of the Teſtator's Deviſes, and is ſo far from 


efore. But tis not ſo wi? 


De Obligat. & Action. quoted not ſo wi 
looking upon his Dec 


tion as a Trifte, that he believes he acted ſeriouſly in his laſt Moments, although the Condition affix'd ſeem'd to inſinuate the cot 
Loca etiam inſeri ſtipulationi ſolent, veluti CARTHAGINI DARE SPONDES? Au Aipulatio licet pure fiert did ur, li 


men reipſa habet tempns adjectum, quo promiſſor utatur ad pecuniam Carthagini dandam, Inſtit. 1. 3. tit. 6. * 
See Digeſt. 1. 45. tit. 1. leg. 73. in princip. & leg. 137. f. 2. As, allo, Mr. Domat's Civil Laws, Oe. Part J. I. 1. tit. l. S865 
5. 6. And Digeſt. Tit. De eo rue certo loco dari oportet, |. 13. tit, 4. 8 

amur, flatim uidem deletur, fed peti prius quam dies denerit, non foteſt, Inſtit I. 3. tit. 16. 9.2. ee 


6 Id autem quod in diem flipu 
Mr. Domat in the Place above-cited, F 7. 


Thing engaged, it is preſumed the Promiſe ſhould be forthwith executed, and no more Delay ſuffer'd than the Nau 

Thing requires. Quotiens autem in obligationibus dies non ponitur, pra ſenti die pecunia debetur, nit locus adjefius fpatium ten,? 

car, quo illo poſit pervenire, Digeſt. I. 45. tit. 1. De _ Aion. leg. 41. K. 1. See, alſo, Lib. 50. wut. 17: 
n, 


Neg. Fur. leg. 14. And Seneca's Excerpt. Controv. 3, 5. „u 
5 er vba is fad Lb 5. c. 11. f. 9. 3» 5 


arther, it is certain, that whenever there is no Time fix'd for the Performing? 


De Verbir. Obligat. , 


re dts 
7 10 iris. 
De die. 


CHAP 


promiſing does not think it much his 21 } 
whether the Thing be perform'd, or no; a E 


Compliance, but leaves him to uſe his _—_ | 


Legacies, beſides my Children, ce 3 


'Cnae. IX. 


Of the Miniſters or Agents, &c. 


C HAP. IX. 
Of the Miniſters or Agents concern d in contracting Obligations for other Men. 
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The ConTtwnTs of every Paragraph of the ninth Chapter. 


v. How far another may accept a Promiſe for us. 
vi. Heirs cannot accept a Promiſe for a Perſon dead. 
vii. Of a Burden annex d to a Promiſe. 

vii. The general Diviſion of Pats or Bargains. 


for he cannot bind me by what he does treache- 
rouſly, and with a knaviſh Deſign of circumvent- 
ing and abuſing me; inaſmuch as when I conferr'd 
ſuch Authority _ him, I muſt be thought to 
have ſuppoſed his Integrity as an eſſential Condition. 
Nay, the acting bona fide, or uprightly and faith- 

« farther, that what the Subſtitute 
performs, ſhall not derogate from the Honour and 
Advantage of his Principal; at leaſt fo far as the 
preſent Poſture of Things will bear. For to be ig- 
norant of theſe Points is almoſt as groſs a Fault, 
as open Diſhoneſty *. The ſame muſt be faid of 
thoſe blank Papers with our Names ſubſcribed at 


the Bottom, which we often deliver to our Agents 


to be fill'd up and turn'd into Inſtruments of Obli- 
gation. Theſe ſhall not bind us at all, if any ſuch 
Matters be inſerted in them, as are diſagreeable to 
the Nature of the Affair given in Change, and ſuch 
as we cannot be preſumed to have conſented to?. 
We have a famous Inſtance of ſuch a Cheat in 
Blanks recorded by Zonaras, Tom. iii. and by Gly- 
cas, Tom. iii, in Roman. Lacapen. circa princip. 
The Patriarch Trypho, being accuſed of extreme 
Ignorance, and as one that was not ſo much as ca- 
pable of writing, to confute the Cenſure, wrote 
down his Name in a fair Paper, before the Judges 
appointed. This Paper Theophanes of Cæſarea fill'd 
up with a formal Reſignation, and ſo brought it 
to the Emperor ; who, as the Plot had been laid, 
took hence an Occaſion to eject the Patriarch. A 
Latin Poct, as our Author obſerves, ſharply re- 
roves the Pope, who, by ſigning blank Papers, 
th been the Cauſe of a 2 Forgeries. 


An pulchrum ſatis eſt, & ſummo Præſule dignum, 

Impreſſas ſigno vacuas emittere chartas, 

Quas poſit lator variis inſcribere nugis, 

Cum volet, & miſeris falſas affingere culpas ? 
Gunther. Ligurin. v. 656, 


If I depute a Man with limited Orders, he can- 
not lay an Obligation on me beyond the Bounds of 
his Inſtructions. 

It any Aﬀent be ſent with a double Commiſſion, 
one open, to ſhew the Perſon with whom he is to 


U autem procuratoris pergnam neceſſarius eft, ut qui rebus ſuis ipſi ſupereſſe, vel nolunt, vel non poſſunt, per alios poſſint, vel agere. 


Pateft quis per alium, quod poteſt facere per ſcigſum, Decretal. 


i From per ſeipſum, Ibid. c. 72. 

ib | 

K ib. 4. tit. 25. And Mr. Domat's Civil Laws, Cc. Part 1. 1. 1, tit. 16. 
4 8 1 t. . . 1 0 0 =D: #5 -& . . 
| ee Inftit. Lib. 4. tit. 7. Quod cum eo qui in aliena poteſtate eſt, negotium geſtum eſſe dicitur, and Digeſt. Lib. 15. tit. 4" 


— præ ſtandum efſe, Juris auctoritate 2 declaratur, Code 
c 


ole Matter, Mr. Domat's Civil Laws, c. Lib. 1. tit. 16. 


y his own Hand, altho* he, to whom the Blank is committed, fills it up otherwiſe 


third Perſon and him. This appears by the Example which 


a 1. Ve may promiſe and bargain for another. 
7 nu. How many Sorts of Commiſſions there are ? 
. 1. How, a Deputy die before he has finiſh'd ? 
8 r. Te Difference between a Deputy and Mediator. 
f. J. I is very uſual for us to confirm and ratify 
Ct I Pacts and Promiſes, not immediately by our- 
- __—_ ſelves, but by ſome Agent or Proxy. What 
. EEE Rules are to be obſerved in ſuch Proceedings, it is 
in 4 no our Buſineſs to explain. This then is certain, 
7 that a Man is obliged, not only when he makes 
lt 5 known his Conſent to the Perſon towards whom fully, implies 
in che Obligation is directed, immediately from his 
oon Mouth, but, alſo, when he ſignifies the ſame 
i. do another Man, whom he has impower'd to tranſ- 
u act on his Behalf. The Agent, in ſuch an Affair, 
Wl is to be look'd on as a Kind of inſtrumental Cauſe; 
du inaſmuch as he not only does all by another's Au- 
lon | thority ', but, likewiſe, acquires no proper Right, 
el, Wa brings no Obligation to himſelf, referring to the 
eel Perſon with whom he is appointed to treat; but 
02 obtains a Right only for the Perſon who has em- 
. ploy'd him, and to him, indeed, he ſtands under 
1. an Obligation to manage his Concerns with Ho- 
me- neſty and Faithfulneſs. For thoſe Actions of ano- 
. 0 © ther produce an Obligation, or a Right in us, and 
pr. are, conſequently, to be eſteem'd ours, for the 
*to performing of which we have inveſted the other 
Perſon with full Power, and have openly proſeſs'd, 
= that we will acknowledge them for our own. But 
ie before a third Man can treat to any Effect or Pur- 
poſe with ſuch a Perſon, *tis neceſſary he be well 
aſſured, that we have choſen and conſtituted him 
the Interpreter of our Will, and that we will ac- 
Bw count whatever he acts, as perform'd by ourſelves. 
n be On this Foundation depend moſt of the Rules of 
oY the Roman Law concerning Deputations againſt the 
2 * Maſters of Ships for the Facts of their Deputies 
Dies againſt 3 Merchants, for the Tranſactions of their 
47 Factors, and againſt the + Maſter of a Family for 
vi == the Decd of his Slave, or his Son. 
1 .. . II. Now we are wont to depute another to co- 
L * venant in our Name, either by a general Commiſ- 
N ſion 5, impowering him to do whatever he thinks 
equi moſt convenient for our Affairs; or, by an expreſs 
ade 0: == and limited Form, preſcribing him both the Sub- 
ject and che Manner of his proceeding. In the for- 
( mer Caſe, I ſtand obliged by whatſoever he has con- 
or cluded about the Buſineſs in Hand, honeſtly, or 
ce bona fide. It is neceſſary to add this Reſtriction 
Or. W 
* 
, 5 5 
01 br. vel convenire, Digeſt. lib. 3. tit. 3. D i 
that i == Lib. 6. ; De Repu Tur. * 68. Oui yr pe. hy 5 
ne 10 It is called, Adi Exercitatoria, which is — . of Digeſt 14. tit. 1 
@ wit 3 * Inſtitutoria, ſee Digeſt. Lib. 14. tit. 3. Code, ll) 
eck 
tra 
** * aut omni 
25 1 neee, err 
1 bh .d. 1. Sr. 8 3. See, allo, leg. 21. and upon this w 
of th 7 In fine, tis certain that a Man is bound b 
* than he intended 
4 Mr. Hertius N 5 NEA retagrors. e = 
\ bt! ſand upon his Blank Note ; for here was no Fault in he i 
in the Lend 


What I have {aid afterwards, Lib. 5g. cap. 4. $3. 


'd by his Maſter to borrow a thouſand Crowns, took 
er, but in him only who imprudently intruſted his Deputy. 00 


tranſact, 


of, 
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tranſact, the other ſecret, preſcribing what Steps 
he ſhall take, and how far he ſhall proceed; it 


may be made a Queſtion, Whether the Agent ſhall 


oblige his Principal, if he exceed his private and 
ſecret Orders, yet ſo as to keep within his open 
Commiſſion, where the affirmative Side ought to be 
maintain'd *., For by my own Inftru#ions I bind 
myſelf to the third Perſon, with whom the Con- 
tract is made, that I will ratify and make good 
what my Agent fhall conclude on. And, by my 
ſecret Orders, I bind my Agent not to recede from 
ſuch poſitive Terms; in which Point if he tranſ- 
= he ſtands accountable to me for ſo much as I 
loſe by his Miſmanagement : But I am ſtill tied to 
perform to the third Perſon; what was thus grant- 
ed in my Name. For otherwiſe, there could be no 
Manner of Safety in treating by Commiſſioners, it 
being ever to be fear*d, leſt their ſecret Directions 
ſhould differ from their open Powers; neither could 
there be a more ſpecious Pretence made uſe of to 
overthrow all Affairs tranſacted by Mediation, and 
to deceive and abuſe Men with vain Treaties ® : 
But it muſt be obſerved, we ſuppoſe, here, as in the 
former Caſe, that the Agent, when he thus tranſ- 
greſſes the Bounds of his private Inſtructions, did it 
not out of a diſhoneſt and treacherous Deſign *. 

III. If we make Uſe of a Deputy in tranſmitting 
a Promiſe to another Man, and the Perſon employ*d 
happen to die before he have declared our Propoſal 
to the other, or obtain'd his Aſſent, it is plain his 
Promiſe may be revoked *. For my expreſs Will, 
in this Caſe, was to contract an Obligation by the 
Words of this Perſon only, whom I intruſted with 
the Affair; and, therefore, although he may have 
declared his Meſſage to a third Man, whence it may 
come to the Ears of the Party to whom it was di- 
rected; yet this Way of communicating the Matter 
can lay no Tie upon my Conſcience. For it was 
neithef my Deſign, in the leaſt, to render myſelf 
obliged by the Means of this third Perſon, nor is he 
ſo fully acquainted with my Will, as to give ano- 
ther any good Aſſurance of it. But the Caſe is 
otherwiſe as to a Bearer, whom I] intruſt only with 
Letters of mine, expreſſing my Pleaſure to a Per- 
ſon at a Diſtance. Though the Bearer die before 
he reach the Perſon, and the Letters are deliver'd 
by another, yet this is no Hindrance to the Con- 
tracting of a firm Obligation. For here the Let- 
ters, and not the Bearer, are the inſtrumental Cauſe 
of the Engagement; and it ſignifies nothing to ei- 


a See Grot. 1.2. c. 11. ſ. 12. 


Of the Minifters or Agents 


b Vid. Wicquefort's Memoires touchant les Ambaſſadeurs, p. 582, 583, 588. 


CH 


Book III 


ther of the Parties concern'd, by what Hang, 
Deeds were convey' d and preſented. tt 
IV. On many other Accounts there is , 

Difference, whether a Man act by my Dep Nr 
purely as a Meſſenger, and a Bearer of BO 
nion and Pleaſure, or as an Agent and Meta 
with a Liberty of interpoſing his own Judgment 
ſome Points of the Buſineſs. Which Grozia in - 
c. 11. 1. 17. thus expreſſeth in other Words: Wh, 


ther the Perſon be pitch'd on to ſignify the Pram 8 2» 


make, or whether he be authorized to make th; b 8 
miſe himſelf. In the former Caſe, if I revoke 5 == 
Promiſe before it hath been accepted by the oth f 1 
Party, my Revocation ſhall ſtand good, alth, * 
the Meſſenger, being unacquainted with it, hol? 
£0 on in ſignifying my firſt Reſolution, But if, 4 

an acts for another in the latter Way of Depuz 5 
tion, unleſs the Change of Mind be notified to hin 8 N 1 
it ſhall be void, and his Principal ſhall ſtand oh 4 9 


if he proceed to ſettle the Buſincis , as he * 4 
at firſt commiſſion*d. For the Principal, when e 


Chas 


choſe to offer his Promiſe by ſuch an Agent, lodgy 
the obliging Power in his Perſon, and not in 13 Gt 
Pocket; that is, he intended him not barely for th 1 
Meſſenger of his Purpoſe, but for one that ſholdl“ I 


employ his own Judgment, as well as his bodily 2 
Service in the Affair . The ſame D iſtinction th 2: 
Cruvilians *pply to the Queſtion, Whether a Gran © 
ſhould hold good, in Cafe the Donor die befor 
it be accepted? Which they affirm, f the Pe. 
ſon, deputed to carry the Grant, were of the forms © 
Kind. becauſe then nothing would be wanting 1 
the Donor's Part. But they deny it, if the Agent 
was of the latter Sort; becauſe the Donor did nc 
fully make the Grant, but only order'd it to b 
made; or had not yet actually offer'd the Thing, 
but only given Commands for its being offer 
Yet ſee Ziegler on Grotius, lib. ii. c. 11. ſ. 17. wher 
he delivers it as his Judgment, that the Donati 
may be accepted, in Caſe the Perſon deputed mat 
Offer of it during the Donor's Life. But one woull 
wonder how the other Party ſhould make any Stop 
or Delay at Acceptance, if the Donation be ſup 
ſed to have been thus communicated. G 
ſays, that the ſame Rule is to be followed in dec: 
ding the Controverſy, Whether a Perſon, thus att 
ing by a Commiſſion, can bring an Action againt Þ 
the Heir of the Principal, or Donor, for Recovey Þ 
of the Charges he hath been at ſince the Donor: 
Death, in executing his Orders 5? In which hy 


— 


1 'That is to ſay, there was no Colluſion between him and the third Party, otherwiſe he is to make good the Damages and t 
agement itſelf is not leſs valid in reſpe& to the other Contractor, by vi 
oundation of the Treaty, as I have hinted in the firſt Edition of this Work. Nevertheltb 


tereſt of him whoſe Buſineſs he 2 ; but the En 
of his known Orders, which are the 


I have obſerved, that Mr. Hertius maintains the ſame Thing, and refers us to his Diſcourſe, De Obligatione mandatis 
contemplatu tertii, F. 11. which is in Tom. 3. of his ſmall Trafts and Comments, printed in 1700. 5 
* Fi adbuc integro mandato mors alterutrius intervenit, i. e. vel ejus qui mandaverit, wel illius qui mandalum fuſeeerit len 


mandatum, Inſtit. Lib. 3. tit. 27. F. 10. 


3 The Lawyers apply this Law here, St mandaſſem tibi ut fundum emeres, poſtea ſeri pen ne emeres, 
emiſſes, mandati tibi obligatus ero, ne damno afficiatur is qui ſuſcepit mandatunt, 1 9 * 
See, alſo, Lib. 1. tit. 18. De Officio Præſidis, leg. 17. Clementin. Lib. 1. tit. 4. Chap. De Renunciatione, and Coftalini on N, 


Lib. 3. tit. 3. 


leg. 65. 
4 Mr. Thamaſius, in his Juriſprud. 


De Procurat. & n 


chiefly, whether the Revocation of an Engagement be addreſſed to the Meſſenger, or to him to whom we ate eng? 
Means ? And further, whether the Revocation be ſent before the Promiſe was accepted ? If the Revocation be addreſ 
Meſſenger, and he, to whom he is to deliver his Commiſſion, has accepted the Promiſe before he knew of the Revoration | 
Promiſer is obliged to make good his W whether he, who was obliged to let him know it, received the Count - 
And ſo all that can be done is this, if the Meſſenger has given it contrary to Onde 
may be charged with an ill Management of his Commiſſion. But if the Revocation be add | 
ments are made, and he has N. the Promiſe before he received the Revocation, we muſt then obſerve, whether wha = | 
Deſign to engage ourſelves in Caſe the Promiſe were once accepted, or we were only ſuppoſed to have Notice of an Accepa ? Rn, 


either before or aſter the Acceptation. 


For it is clear, that we may revoke our Word by Means of the 


our Revocation before he accepted our Promiſe, the Engagement is null, whether it be addreſſed to a third 
For in this laft Caſe there is a Fraud in reſpect of the latter. See Cap. 6. of this Book, 5. 15. 

5 Tis a Rule of the Civil Law, That a Commiſſion ceaſes, when he, who 
he has expreſly ordered his Proctor to do ſuch or ſuch a Thing after his Death, unleſs it be to build him a Tomb, or 


ivin. Lib. 2. c. 7. $. 118. ſays, That we muſt diſtinguiſh feveral Caſes here, and exit 
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reſſed to him to whom our ö 


_— | . ed has C 
Suppoſition. But if he, to whom we are enge In — me 
ve it, dies befote the Execution; and thi - 1 

buy . i 7 


e Author of the Books to Herennius, I. ii. c. 13. 
informs us, that two Roman Judges gave a quite 
ntence. | 

""F ape Pye may declare our Conſent to an En- 
Wpgcment by an Agent or Miniſter, ſo it is a far- 
ther Queſtion, Whether a third Perſon may ac- 
— ept, in our Behalf, a Promiſe made to us by ano- 

ter? And here the Diſpute is not about thoſe 
WPcrions whom we have commiſſioned to make 
Z Acceptance in our Name ; for what we do by 
tem, we are ſuppoſed to have done ourlelves ; 
nd when we have intruſted a Matter to another 
an's Pleaſure, our Will and Conſent is included 
n his. But the Doubt regards only thoſe whom 
ec have not in this Manner authorized. And here 
ECG is obſerves, © That we ought to diſtinguiſh, 
Wc. whether he, who makes us a Promiſe on Behalf 
of a third Perſon, does addreſs and bind himſelf 
immediately to us, or whether he promiſes di- 
rectly to the abſent Party, and uſeth us only for 
„ Witneſſes of the Act;“ that is, whether the 
Words run thus, I promiſe you that I will give 
eius /uch a Thing, and you are Witneſs of this my 
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the WRe/olution. In the former Caſe, according to the 
ls natural Senſe and Import of the Promiſe, ſo ſoon 
di} Ws Was I have accepted it, I acquire a Right of taking 
th Care, that the Thing mentioned be transferr d to 
rr che third Perſon, if he too will accept it; ſo that 
fr the Promiſer, in the mean Time, cannot revoke his 
Pe. © Engagement. Yet he, to whom the Promiſe was 
mer immediately directed, may remit it before the third 
- « Ian has declared his Acceptance. The Promiſe 
gen then ſeems, on the Whole, to amount to this, 7 
yu / give Seius ſuch a Thing, if you pleaſe. And, 
0 be We conſequently, it is in your Power and Choice, 
ing, Whether you will transfer the Promiſe on Seius, or 


pj; vhether, by refuſing the Offer, you will hinder 

it from coming to him by your Means. And this 
Wis all you can do; for if I am abſolutely reſolved 
to confer the Kindneſs, I may perform it without 
W your Mediation or Aſſiſtance. But if you declare 
WE your Approbation of the Propoſal, I am not then 
at Liberty to repent, before the Matter hath been 
made known to Seius; and if he join his Accep- 
tance to yours, the Promiſe ſhall, by the Law of 
Nature, be good and valid. Indeed, the Roman 
Laws declared all thoſe Stipulations to be null *, 


— — —l—— —— a * 1 


—— 


rap, IX. concern d in contracting Obligations, &c. 311 


which were made for the Benefit of a third Man; 


without having a Penalty annexed to them. And 
the Reaſon they gave for their Judgment is this, 
That the original Deſign of inventing Sbipulations, 
was to enable a Man to obtain ſomewhat for his 
own Advantage ; whereas, if the Thing promiſed be 


to paſs to a third Man, he, who obtains the Pro- 


miſe, does not ſerve his own Intereſt, nor is him- 
ſelf concern'd in the Gain. But if I make a penal 
Stipulation, that is, if I procure ſuch an Engage- 
ment as this, Unleſs you give Seius an hundred Pounds, 
you ſhall, by way of Puniſhment, pay me Fourſcore; 1 
then acquire thus much Right at leaſt, that if you 
do not make good the firſt Sum on my Friend's 
Account, I can demand the latter on my own. This 
Rule of the Roman Courts ſeems to have been in- 
troduced for the leſſening the Number of Suits. 
For the Judge might well rebuke the Importunity 
of ſuch a Complainant, who ſhould give him and 
others a publick Trouble, without being himſelf 
concern'd or intereſted in the Aﬀairs. And tho? 
it cannot, indeed, be ſaid to be no Advantage to us, 
when, by our Means, we derive a Benefit on a third 
Perſon, in as much as we thereby oblige him to a 
grateful Senſe of our Service; yet it was thought 


very improper to grant a Man an Action for the 


Recovery of a Thing in another's Name, which that 
other Party could not demand in hrs own ; and, 
conſequently, to give a Man the Privilege of pur- 
chaſing the Friendſhip of a third Perſon at the 


Charges of a ſecond. 


But, in the other Caſe, when the Promiſe runs 
after this Manner, I engage, or I declare before you, 
that I will give Seius ſuch a Thing, if you are not 
commilſſion*d by Seius to accept the Offer, your 
Agreement to it will have no Force or Virtue; you 
neither acquire a Right for yourſelf, nor for Seius, 
who does not acknowledge your Act for his own. 
And, therefore, it ſignifies nothing, whether the 
Witneſs here yield his Conſent to the Promiſe, or 
not, ſince it is not directed to his own proper Per- 
ſon. And the Promiſer, in as much as Seius obtains 
no Right by the Witneſſes Acceptance of the Propo- 
ſal, may revoke it without Injury, tho' not always 
without a Breach of Conſtancy and Truth. 

VI. It is farther certain, that if any Offer be 
made to a Perſon yet living, by Letter, Meſſen- 


Lib. 2. c. 11. ſ. 18. 


— —— n _—_— ids. tid. — „ 


alſo, ſuppoſe that the Proctor knew of the Death of him who 


leg. 6. F. 10. princ. See, alſo, the In/titutes, Lib. 3. tit. 27. 
The Words are, Alteri ſtipulari py F b 


w_ conventet, ut nifi fit ita fuctum, ut eft comprebenſum, committatur pane ſtipulatio etiam ei, cui mbhil intereſt. 
4 2 . non illud inſpicitur, guid inter ejus, ſed uu fit quantitas in conditione ftipulationis. Ergo 45 
1 mu agit, ſed fi adjecerit pœnam, NIST DE DERIS TOT AUREOS DARE SPON DES? Tun 


Wt. +4 tit. 20. De inutil. flipulat. F. 19. 


— 


* * —— 9 — —_—_ 


— — 5 
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ef Ground for that End. This Mr. Noodt has ſhewed very well, againſt the Opinion of the moſt famous Lawyers, in his O | 
lib 2. c. 1, 2, 3, 4. - But this was founded upon the — 3 of the Cam Law, for if we conſider the Thing — 
os the Law of Nature, we may decide it by other Principles. The whole Point conſiſts in examining whether the Nature of the 
Thin , or the Circumſtances, do probably make it appear, that he who gave the Commiſlion intended it ſhould be executed 
ter his Death. For, in this Caſe, the Proctor ought to execute it, and all Perſons concern'd ought to yield to it. We muſt, 
; ave the Commiſſion ; for if he were ignorant of it, 
be did, uring that Time, is valid by the Civil Law, which 8 the Principles of Equity. Nam may eh 4 Lene 
| Mandatoris) /i tamen per ignorantiam impletum eſt, competere N utilitatis cauſa dicitur, Digeſt. Lib. 17. Mandati wel contra, 
; 10. 


| a . nemo poteſt. Invente enim ſunt hujuſmodi lationes five obligati 4 bo «BP? 
que adguirat fibi, quod ſua intereſt, Cæterum fi alii detur, nihil intereſt ps; Leary 7 ff igaltones ad nec, ut unqui/- 


1 
lane fi quis velit hoc 1 pernam ſtiulari 
nam enim cum ſtipula- 
quis ita ſlipuletur, Titio dari, 
c committitur flipulatio, In- 


| Thomaſius, in his Inſtitut. Juriſprud. Divin. lib. 2. c. 7. F. 119. obſerves, That we muſt carefully diſtinguiſh ; 
3 — we _ witneſs, have any Intereſt, or no, that we give to a third what he accepts in his own 8 3 Tos 
: nn ent; a : Ow which the Roman Lawyers have not forgotten, and of which they alledge an Example of a Guardian, who 
£ — 2 123 of the Eſtate of his Pupil to another, engaged, that he ſhould manage his Affairs well; or of a 
3 oblige t to give ſuch or ſuch a Thing to his Commiſſioner; or of a Debtor, who engaged ſomething for his Cre- 
, e may not be obliged himſelf to pay, what he is engaged to give him, if he do not diſcharge to acquit himſelf of the En- 

ng engaged till a certain Time. For in this and like Caſes, the En- 


der, F gagement in a N Term, or to hinder him from ſelling a T 

agement id as i ö 1 

177 6 * wn 2 go * th - ras 2 _ directly made to him to whom we have promiſed. Sed & / quis iipuletur alii, cum 
pin flipuletur * 22 "Big: 00 am ft is, qui pupilli tutelam g ceeperat, cefſerit adminiſtrationem contutori ſus, 
— Art, tenet obligatio. Ergo 6 T.. fieri, quod flipulatus eft, cunt obligatus futurus fit pupille, fs male res 


1 diftrah , . R . „ 
4 ery 8 gnori data erant, valet ſtipulatio, Inſtit. lib. 


con, becauſe he manifeſtly ſuppoſes it, 


i quis Procuratori ſuo dari ftipulatus fit, gong; ton — ne forte vel pena committatur, vel prædia 
pula; 3. tit. 20. De inutil. Stip. F. 19. Therefore it was no W - 
r. Toomafius (Inflit. Juriſpr. Div. lib, 2. cap. 7. F. 1 19.) ſhould cenſure our Author for having omitted this Dilinc- 
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312 Of the Miniſters or Agents, &c. 


ger, or the like, and he happen to die before he 
has accepted of it, his Heirs cannot accept of it 
for him; and, conſequently, that ſuch a Promiſe 
may fairly be revoked. For the Promiſer ſeems 

lainly to have referr'd the Acceptance to the 


Choice of the deceaſed Party, not to his Heirs. 


Nor is he preſumed to have thought of this Acci- 
cident, or to have been willing that his Promiſe 
ſhould ſtand good upon ſuch a Suppoſition. We 
are often inclined to make a Grant to a Perſon, 


to be afterwards by him transfer'd to his Heirs, 


which we are, by no Means, diſpoſed to give to 
his Heirs immediately; it being a very material 
Point to conſider on whom we beſtow out Fa- 
vours “. | | 8 

VII. It may, in the laſt Place, be enquired, whe- 
ther a Man can add a Charge or Burthen to his 
Promiſe, after the Words have been once deliver- 
ed *? For that he may before annex what Condi- 
tions he pleaſeth, is true beyond Diſpute. This 
then may be done, ſo long as the Promiſe is not 
yet perfected by Acceptance, nor made irrecover- 
able, by the Plighting of Faith for his Perform- 
ance, For the other Party, before he accepts of 
the Profer, can acquire no Right to it; and, there- 
fore, in the mean Time, as the Promiſer may, if he 
thinks fit, utterly withdraw it, ſo he may load and 
clog it with new Conditions. But when a Grant 
is compleated by the Act of both Parties, no far- 


ther Terms can be annexed to it *. Vid. Cod. lib. iv. 


De Donat. que ſub modo. 

*T will be ask'd, What if the Burthen be added 
for the Sake and Benefit of a third Perſon ; as ſup- 
poſe I ſay, PI} give you ſuch a Sum of Money, 


a Vid. Grot. I. 2. c. 11. ſ. 19. 


1 


Book Ill 


provided youll ingage to maintain Seiug 4 y,,, 
the Univerſity ? We anſwer, that he Who b 
himſelf under this Burthen, may recall it ſ% 
as Seius has not yet confirm'd the Promiſe h 0 
Acceptance; before which it does not of Righ 1. 
long to him. ; 

VIII. The moſt general Diviſion that can be 
plied to Pas, ſeems to be this, all of them ? 
a Right, but in ſome that Right extends itſch : 
the common Uſe of Mankind, in others it js ke _ 
ed to the particular Benefit of certain Perſons by __— 
the Life of Men would have proved too plain > *_ 
ſimple, had they not, to the 8 of Nati x 
added their own Inſtitutions ; by Means of wie =_ 
their Proceedings were * not only 2 = 
more Convenience, but with more Comeline; yy 
Grace. Of this latter Kind, the Principal 1 1 
Speech, or Diſcourſe, the Propriety, and the ,,, Wl 7 
of Things, together with Sovereignty, or Con. = 
mand; all which preſuppoſe ſome univerſal P., 
tacit or expreſs, by virtue of which they have * 
tied up to certain Farms and Rules. And the l. 
troducing and Settling of the Engagements 1 
what Nature herlclt, ſuppoſing the Incre:f: q 
Mankind to a great Number, directed and a. 
ſed ; as conducing, in the higheſt Degree, tot 
Peace, and to the Ornament of human Life, H. 
ving, therefore, finiſhed our Enquiries about Core. 
nants in general, we will proceed to examine the 
Inſtitutions, to diſcover on What Pa#s they a 
founded, and what Precepts of the Law of Naur: 
ſuch as we have already term'd Hypothetical or Con. 
ditional, ariſe from them. 


ä — 


— 8 — ———_— —____ ———_ —_— 
— * 


* The Law is this, Neratius conſultus, an quod beneficium dare ſe, quaſi viventi, Ceſar reſeridferes, uw fonts lb8 it 
retur ? Reſpondit, non wideri fibi, principem, quod ei quem wivere exiſtimabat, conceſſiſſet, di funcie — fi iſe exifins 
neficit ſui wellet, ipfius eftimationem eſſe, Digeſt. I. 50. tit. 17. De diver/. Reg. Jur. leg. 

Halles and Pappian-poppean Laws) the learned Treatiſe of Mr. Heineccius, publiſhed n 


parently relates to certain Articles of the 
1726, Lib. 3. cap. 3. p. 387. 
2 The Words are, Perfecta donatio conditiones poſiea non capit. 


3 Mr. Trins, in his Obſer vat. 241, reproves many Things here, of which I ſhall mention ſuch only as to me a well groud- 
ed, wiz. 1. All the Duties of Society, of which our Author treats hereafter, flow from thoſe three Generals, which L have ſpoken 
of above, Chap. 1. F. 1. and are only the Conſequences applied to divers Objects, which preſent themſelves in civil Life ; Cor 
ſequences from whence reſult ſuch Maxims, which take Place either without ſuppoſing any other Thing than the Quality of: 
Man, or ſuppoſing ſome Deed or human Eſtabliſhment. So that the Eftabliſhments of which our Author ſpeaks, compoſe the 
Duties of natural Law, as well abſolute as conditional. 2. All the Eſtabliſhments, of which our Author treats, are not founded 
upon an Agreement. The Introduction and Uſage of Language in general depends not upon any Agreement, either expre 
tacit, if by Agreement we mean a Conſent obligatory in itſelf, and independent of any other Thing, as is ſuppoſed here. &. 
what is ſaid, Chap. 1. of the following Book, 5. 5. The Property of Goods is no more originally founded upon any Agreenen, 


as ſhall be ſhewn, c. 4. of the (ame Book, 5. 4. 


e, quem tamen modum oft 
191. See upon this Caſe (which y- 


Of Speech, and the Obligation which attends it. 
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BOOK IV. 


. Of the Uſe of Speech. | 
.. Of the Diver/ity of Signs. 
.. Of the Origin of Speech. 
v. Words fignify according to Impoſition. 
. Impo/ttion is attended with a Compact. 

i. 7 his Compact is either general, or particular. 
ii. hence the Obligation of diſcovering our Mind 
"_ to another. 
rv 111. What Truth is, and what a Lye. 

x. Every Uniruth is not a Lye; and, therefore, not 
2 criminal. 

. Of be Right which is violated by Lying, and 
2 whence tis derived. 

ri. How far Part of the Truth may be honeſtly con- 
7 cealed. 


CHAP. I. 
Of seren; and the OBLIGATION which attends it, 


The Cox TENS of every Paragraph of the firſt Chapter. 


x111. Of ambiguous Speech. 

xiv. Of mental Reſervations. 

xv. How far we may be allowed in ſpeaking falſely 

to Infants. : 

xv1. I is lawful to ſpeak what is falſe, for the Pre- 
ſervation of others. . 

xvii. How far the Governors of States may be in 
dulged in giving out falſe Reports. 

xviII. In what Manner it is lawful to deceive an ill: 
deſigning Curioſity. | 

x1x. It is lawful to ſpeak falſe to a profeſed 


nemy. 
xx. Whether a guilty Perſon arraign'd, may deny the 
harge. | 
xxi. What the Advocates or Council may, in this 


=: Simulation in Things, how far lawful. 


HAT Man was deſign'd by 
Nature for a Life of Society, 
this alone might be a ſuffici- 
ent Argument, that he only, 
of all living Creatures, is en- 
dued with the Power of ex- 

reſſing his Mind to others 

| y articulate Sounds : A Fa- 
culty, which, abſtracting from this ſocial Condition, 
we cannot conceive to be of any Uſe or Advantage 
to Mankind. *Tis well obſerved by Ariſtotle”, Nature 


3-1. 


e hh inveſted with the Privilege of Speech: Not 
ſuch as conſiſts in the bare Repetition of borrow'd 
Sounds, like the Talk of Parrots, but ſuch as is join'd 
vith a Senſe and Underſtanding of what the Words 

import. By Means of which one may be able to 

ceach another; one may, in the moſt convenient Man- 
rer, command another, and the other apprehend his 

Commands; without which Aſſiſtance, there would 

We ſcarce be any Shadow of Society, Peace, or Diſci- 

> 1 among Men; or, at beſt, ſuch only as would 
be in the higheſt Degree rude and unpoliſh'd. For 

las the Philoſopher goes on) Voice (or a certain Kind 
of inarticulate Sound) is no more than an Indication 

/ Pleaſure or Pain, and is, therefore, to be found 

= 7” other Animals: Nature having in them proceeded 

% far, as 10 give them a Senſe of what is agreeable 
„r diſtaſteful, and an Ability of ſignifying, in ſome Sort, 

theſe Affections amongſt themſelves. Whence it ap- 


= 
＋ > 


Rent 


1 us from the Beaſts, hath cauie 
. Nuin#ilian is large on this Subject, 
Sepbocl. Oedip. Colon. p. 310. Edit. H. 


teph, 


VJ bominis vice; one Foreigner is not a Man to 


2 


7 nothing in vain ; and Man is the only Animal whom 


reſpect, do for their Client. 


ars, that the Sounds, utter*d by Brutes, of what- 
323 Kind, are determin'd by Nature, not by Cuſ- 
tom and Inſtitution, (like human Diſcourſe.) But 
Speech was given to ſignify farther what was uſeful, or 
prejudicial ; juſt, or unjuſt : It being the Preragative 
and Property of Men, above their Fellow-Creatures, 
to have a Senſe of Good and Evil, of Fuſtice and In: 
juſtice, and the like; fince from their Society and Com- 
munication proceed the united Bodies of Familtes and 
Commonwealths *, And ſince that Want and Weak- 
neſs, which particular Men lye under, may, by the 
Aſſiſtance of others, be conveniently removed, and 
yet another cannot apply himſelf to my Aid, unleſs 
e firſt underſtand what I deſire; which he may 
do moſt readily by Means of ſome Signs and To- 
kens, and eſpecially by articulate Words; there- 
fore, that the moſt uſeful Inſtrument. of human 


Life may duly obtain its End, in uniting Men in 


Society; and leſt, by the Abuſe of Speech, Man 
ſhould be render'd leſs ſociable, than if he were 
dumb or ſilent, it muſt be ſuppoſed a Precept of 
the Law of Nature, That no Man deceive another by 
thoſe Signs, which have been inſtituted ta expreſs our 
Meaning and our Thoughts. 

II. Now to trace this Point from its firſt Head, 
we muſt underſtand, that the Nature and Ability 
of thoſe Objects, which affect our Senſes, is ſuch, 
as not only gives us Notice of their own Preſence 
or Approach, but, likewiſe, affords our Reaſon an 
Opportunity of attaining the Knowledge of other 


Add. 1/ecrat. ad Nicocl. paulo poft 22 Plin. N. H. I. xi. c. 51. That Power of explaining our Mind, which hath diſtin- 
another Diſtinction between Man and Man, no leſs conſidera 
_ Orat. I. 2. c. 16. 


le than that between Man and 


The wiſe Inventions which our Mind conceive, 
Our Speech declares 


% 
Pliny N. H. 1. 7. c. 1.) expreſſeth the Neceſſity of Speech in a very ſmart Sentence, when he obſerves that, Externus alieno non 
another. Add. Garcilas de la Vega, Comm. Reg. I. 7. c. 1, 
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ger, or the like, and he happen to die before he 
has accepted of it, his Heirs cannot accept of it 
for him; and, conſequently, that ſuch a Promiſe 
may fairly be revoked. For the Promiſer ſeems 
plainly to have referr'd the Acceptance to the 
Choice of the deceaſed Party, not to his Heirs. 
Nor is he preſumed to have thought of this Acci- 
cident, or to have been willing that his Promiſe 
ſhould ſtand good upon ſuch a Suppoſition. We 
are often inclined to make a Grant to a Perſon, 
to be afterwards by him transfer'd to his Heirs, 
which we are, by no Means, diſpoſed to give to 
his Heirs immediately; it being a very material 
Point to conſider on whom we beſtow our Fa- 
vours *. | | . 

VII. It may, in the laſt Place, be enquired, whe- 
ther a Man can add a Charge or Burthen to his 
Promiſe, after the Words have been once deliver- 
ed *? For that he may before annex what Condi- 
tions he pleaſeth, is true beyond Diſpute. This 
then may be done, ſo long as the Promiſe is not 
yet perfected by Acceptance, nor made irrecover- 
able, by the Plighting of Faith for his Perform- 
ance, For the other Party, before he accepts of 
the Profer, can acquire no Right to it; and, there- 
fore, in the mean Time, as the Promiſer may, if he 
thinks fit, utterly withdraw it, ſo he may load and 
clog it with new Conditions. But when a Grant 
is compleated by the Act of both Parties, no far- 


ther Terms can be annexed to it *. Vid. Cod. lib. iv. 


De Donat. que ſub modo. 
»Twill be ask'd, What if the Burthen be added 
for the Sake and Benefit of a third Perſon; as ſup- 


poſe I ſay, PII give you ſuch a Sum of Money, 


a Vid. Grot. I. 2. c. 11. f. 19. 


Book Ill 


provided you'll ingage to maintain Scius q y, 
the Univerfity ? We anſwer, that he wh, * 
himſelf under this Burthen, may recall it «, — 
as Seius has not yet confirm'd the Promiſe b Fi 
Acceptance; before which it does not of R; 10 U. 1 
long to him. 60d =_— 
VIII. The moſt general Diviſion that can be, WY 
plied to Pacts, ſeems to be this, all of they, ,..* 
a Right, but in ſome that Right extends ic: Wi 
the common Uſe of Mankind, in others it is . 
ed to the particular Benefit of certain Perſons k _ 
the Life of Men would have proved too „ 


m ces: 


ſimple, had they not, to the Ordinances Los _ 
added their own Inſtitutions ; by Means gf whe 1 
their Proceedings were regulated, not on — 
more Convenience, but with more Comelineh; an 3 
Grace. Of this latter Kind, the Principal a:, 1 
Speech, or Diſcourſe, the Propriety, and the bY 

of Things, together with Sovereignty, or ., 
mand; all which preſuppoſe ſome univerſal Pup. 


tacit or expreſs, by virtue of which they have :?? lt 
tied up to certain Herms and Rules. And the 1 = 
troducing and Settling of theſe Engagement, un 
what Nature herlclt, ſuppoſing the Increcf g 1 1 


Mankind to a great Number, directed and at. 
ſed; as conducing, in the higheſt Degree, to th 2M 
Peace, and to the Ornament of human Life. h. 
ving, therefore, finiſhed our Enquiries about Core. 
nants in general, we will proceed to examine the 
Inſtitutions, to diſcover on what Pa#s they ze 
founded, and what Precepts of the Law of M. Gt 
ſuch as we have already term*d Hypothetical or C 
ditional, ariſe from them. 
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The Law is this, Neratius conſultus, an quod beneficium dare ſe, guaſi viventi, Ceſar Neisser, ram di ſuncto dedifſe exiſt 
retur ? Reſpondit, non videri ſibi, principem, quod ei quem wivere exiſtimabat, conceſſifſet, d. functo — - tamen 2 7 
neficii ſui wvellet, ipfius æſtimationem eſſe, Digeſt. I. 50. tit. 17. De diver/. Reg. Jur. leg. 191. See upon this Caſe (which 3. 
parently relates to certain Articles of the Julian and Pappian-poppean Laws) the learned Treatiſe of Mr. Heineccius, publiſhed n 


1726, Lib. 3. cap. 3. p. 387. 
2 The Words are, Perfecta donatio conditiones poſiea non capit. 


3 Mr. Titius, in his Obſer vat. 241, reproves many Things here, of which I ſhall mention ſuch only as to me appear well gromd- 


ed, viz. 1. All the Duties of Society, of which our Author treats hereafter, flow from thoſe three Generals, which [I have {poken 
of above, Chap. 1. F. 1. and are only the Conſequences applied to divers Objects, which preſent themſelves in civil Life ; Con. 
ſequences from whence reſult ſuch Maxims, which take Place either without ſuppoſing any other Thing than the Quality of: 
Man, or ſuppoſing ſome Deed or human Eſtabliſhment. So that the Eſtabliſhments of which our Author ſpeaks, compoſe the 
Duties of natural Law, as well abſolute as conditional. 2. All the Eſtabliſhments, of which our Author treats, are not founded 
upon an Agreement. The Introduction and Uſage of Language in general depends not upon any Agreement, either expreſs d 
tacit, if by Agreement we mean a Conſent obligatory in itſelf, and independent of any other Thing, as is ſuppoſed here. de 
what is ſaid, Chap. 1. of the following Book, F.5. The Property of Goods is no more originally founded upon any Agreemet! 
as ſhall be ſhewn, c. 4. of the (ame Book, 5. 4. | 
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BOOK IV. 


. Of the Uſe ef Speech. 
.. Of the Diverſity of Signs. 
==. Of the Origin of Speech, 
v. Vords fignify according to Impoſition. 
. Inpaſition is attended with a Compact. 
.. 7% Compatt is either general, or particular. 
v1. hence the Obligation of diſcovering our Mind 
i to another. 
vi. What Truth is, and what a Lye. 
ix. Every Untruth is not a Lye; and, therefore, not 
1 criminal. 
x. Of the Right which is violated by Lying, and 
He whence *tis derived. 
rr. How far Part of the Truth may be honeſtly con- 
1 cealed. 
x11. Simulation in Things, how far lawful. 


HAT Man was deſign'd by 
Nature for a Life of Society, 
this alone might be a ſuffici- 
ent Argument, that he only, 
of all living Creatures, is en- 
dued with the Power of ex- 
preſſing his Mind to others 
by articulate Sounds: A Fa- 
culty, which, abſtracting from this ſocial Condition, 

ve cannot conceive to be of any Uſe or Advantage 
to Mankind. *Tis well obſerved by Ariſtotle ', Nature 
= doth nothing in vain ; and Man is the only Animal whom 
Ve hath inveſted with the Privilege of Speech: Not 
ſuch as conſiſts in the bare Repetition of borrow*d 
Sounds, like the Talk of Parrots, but ſuch as is join'd 
Vith a Senſe and Underſtanding of what the Words 
import. By Means of which one may be able to 
teach another; one may, in the moſt convenient Man- 
ner, command another, and the other apprehend his 
Commands; without which Aſſiſtance, there would 
ſcarce be any Shadow of Society, Peace, or Diſci- 
os among Men ; or, at beſt, ſuch only as would 
be in the higheſt Degree rude and unpoliſh'd. For 
aas the Philoſopher goes on) Voice (or a certain Kind 
of inarticulate Sound) ig no more than an Indication 
/ Pleaſure or Pain, and is, iherefore, to be found 
in other Animals: Nature having in them proceeded 
% far, as to give them a Senſe of what is agreeable 
= or diſtaſteful, and an Ability of ſignifying, in ſome Sort, 
beſe Aﬀettions amongſt themſelves. Whence it ap- 


Add. IJecrat. ad Nicocl. paulo poſt princip. 


aſt, Quindilian is large on this Subject, 
Sephacl. Oedip. Colon. p. 310. Edit. H. 


tepbh. 
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CHAP. L 
Of SyrzrcCH; and the OBLIGATION which attends it, 


The Cox rx EN TS of every Paragraph of the firſt Chapter. 


x111. Of ambiguous Speech. 

xiv. Of mental Reſervations. 

XV. He far we may be allowed in ſpeaking falſely 

to Infants. i 

xv1. I is lawful to ſpeak what is falſe, for the Pre- 
ſervation of others. 

xvii. How far the Governors of States may be n+ 
dulged in giving out falſe Reports. 

xv111. In what Manner it is lawful to deceive an ill: 
deſigning Curioſity. : : 

x1x. It is lawful to ſpeak falſe to a profeſe'd 
Enemy. 

xx. Whether a guilty Perſon arraign'd, may deny the 
Charge. WT, 

xxi. What the Advocates or Council may, in this 


reſpect, do for their Client. 


pears, that the Sounds, utter'd by Brutes, of what- 
ſocver Kind, are determin'd by Nature, not by Cuſ- 
tom and Inſtitution, (like human Diſcourſe.) But 
Speech was given to ſignify farther what was uſeful, or 
prejudicial ;, juſt, or unjuſt : It being the Prerogative 
and Property of Men, above their Fellow-Creatures, 
to have a Senſe of Good and Evil, of Fuſtice and In: 
juſtice, and the lite; fince from their Society and Com- 
munication proceed the united Bodies of Familtes and 
Commonwealiths *, And ſince that Want and Weak- 
neſs, which particular Men lye under, may, by the 
Aſſiſtance of others, be conveniently removed, and 
yet another cannot apply himſelf to my Aid, unleſs 
he firſt underſtand what I deſire ; which he may 
do moſt readily by Means of ſome Signs and To- 
kens, and eſpecially by articulate Words ; there- 
fore, that the moſt uſeful Inſtrument. of human 


Life may duly obtain its End, in uniting Men in 


Society ; and leſt, by the Abuſe of Speech, Man 
ſhould be render*d leſs ſociable, than if he were 
dumb or ſilent, it muſt be ſuppoſed a Precept of 
the Law of Nature, That no Man deceive another by 
thoſe Signs, which have been inſtituted to expreſs our 
Meaning and our Thoughts. 

II. Now to trace this Point from its firſt Head, 
we muſt underſtand, that the Nature and Ability 
of thoſe Objects, which affect our Senſes, is ſuch, 
as not only gives us Notice of their own Preſence 
or Approach, but, likewiſe, affords our Reaſon an 
Opportunity of attaining the Knowledge of other 


: Plin. N. H. I. xi. c. 51. That Power of explaining our Mind, which hath diſtin- 
| ome us from the Beaſts, hath cauſed another Diſtinction between Man and Man, no leſs — n 


1 Orat. I. 2. c. 16. 


le than that between Man and 


The wiſe Inventions which our Mind conceive, 
Our Speech declares 


x % 
Pin N. H. I. 7. e. 1.) expreſſeth the Neceſſity of Speech i f 
N. H. 2 peech in a very ſmart Sentence, when he obſerves that, Externus al 
=_—= */ hominis vice; one F oreigner is not a Man to another. Add. Garcilas de la Vega, Comm. Reg. 1. 7. c. 1, . 
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Things. And this either becauſe there is a natural 
Alliance and Connexion between thoſe Objects 
and the Things with which they thus bring us ac- 
quainted; or becauſe Beings, endued with Senſe 
and Underſtanding, have, without this natural Re- 
lation, fix'd ſuch Notions upon them, as to make 
them capable of repreſenting continually the Images 
of certain Things to the Mind. Hence ariſeth the 
Diſtinction of Sigus into thoſe which are natural, 
and thoſe which owe their Force and Validity to 
Cuſtom and Compact. Of the former Kind, we 
are, on every Side, ſupplied with Inſtances from the 
Frame of Nature; as the Day-break is the Sign of 
the Sun's riſing quickly after, Smoak is the Sign 
of Fire; and the like. By Compact, Men have 
impoſed the Uſe and Power of Signifying, on certain 
Things, Actions, and Motions, and, above all, on 
Words, or articulate Sounds form'd by the Tongue, 
and afterwards reduced into Letters : And all theſe 
are found to be in Uſe either with ſome certain Per- 
ſons, or with the greateſt Part of Mankind, or, in 
general, with all the World. Under the firſt of 
theſe Claſſes may be ranked the Light-houſes and 
nightly Fires on the Coaſts, for the Direction of 
Veſſels : By the Abuſe of which, Nauplius of old is 
reported to have driven the Grecians, in a Tem- 
peſt, upon the Rock of Capbareus, to revenge the 

eath of his Son Palamedes*. As, likewiſe, thoſe 
other Marks ſet to guide Ships by Day, and to 
point out the Rocks and Quickſands, together with 
the Mercuries, pointing Hands, and other Conve- 
niences for Information of Land-travellers. And 
thus, heretofore, the Per/ians, by lighting Fires all 
along on the Tops of their Hills', uſed in a very 
little Time to ſpread ſome Reports or Alarms thro? 
every Part of the Kingdom *. An infinite Variety 
of theſe Signs are met with in Commonwealths, em- 
ploy'd for the Acquainting the Subjects with ſome 
particular Matters. To which Head belong Clocks, 
Bells, Spears ſet up at Auctions, Buſhes, Signs be- 
fore Houſes, and the like. In War, the Sound of 
Trumpet, Beat of Drum, Diicharge of Cannons, 
Waving of Colours, Sc. And ſo too, certain Geſ- 
tures and Motions have been taken up amongſt 
molt People to denote ſuch or ſuch Intentions of 
the Mind : To go out of the Way, to riſe up, to 
bow, to kiſs the Hand, are Signs of Honour and 
Reſpect with the greateſt Part of the World. To 
uncover the Head, in the Ceremony of Saluting, or 
to pluck off the Shoes in ſome Places, is interpret- 
ed as a Mark of Honour, in others of Contempt. It 
is in ſome Countries look'd on as reproachful to 
point with the Finger, to bend the Noſe, to bid 
a Fig for one ( fare le fica *, as the Ialiaus call it) 
with many the like Motions. To take by the 
Beard is, in ſome Nations, the higheſt Affront, with 
others it paſſes for a Token of Veneration ; as with 


a Add. I. 10. D. ge incend. ruin. naufrag. & Lib. 47. tit. q. 


bd Which Cuſtom is deſcribed by Barclay in his Argenis, I. 1. Add. Poly. I. 10. c. 39, &c. Hie nveodi as x) che e Yi 


the Tartars, with ſome of the Indians, and, x; * 
think, with the ancient GCauls . Tis, likewiſe, 2 ch. 


mon Practice to expreſs, by ſome Geſture, gi 1. 


ſire of performing ſuch an Action as would requir 
that particular Motion of the Body, by Which, , 
ſtrange Countries, we, after a Sort, ſupply ur y 


norance of the Language. To afhrm a Thin 10 . 


gently bending our Head; to deny by throying; | "4 
on our Shoulders; to refuſe by turning our B 
are Cuſtoms almcſt univerſally received. As f 


pointing out a certain Thing or Place by fr, Þ 


ing our Hand or Finger towards it, this, per | 
ought to be reckoned amongſt the natural, nr 

than amongſt the arbitrary Signs. What Dit, 
veries may be made by Nods, Winks, Motions d: 
the Fingers, or of the Feet, when particular la 
have once agreed on thoſe Ways of Inteligna 
is vulgarly known, and need not be farther ini, | 

upon in our preſent Deſign *. Lucian * tells ug 
a famous Artiſt in Nero's Court, who expreſod 
Amour of Mars and Venus as well by Dancing, ; © 
he could have done by Narration; whom, for tg 
Reaſon, a certain barbarous Prince begy'd af 
Emperor for an Interpreter. And the Sicur D: 5, 
cy, the French Ambaſſador at the Ottoman Cor, Þ 


gives an Account of two Mutes whom he ſay the ; 


one by Nation a Turk, the other a Perfian, who, b 


reaſon of their uſing different Signs and Motion, 


could not underſtand each other; till at kr 


third Mute was found out, who was able to pen | 


an Interpreter's Part between the two former. 


III. But that which we are chiefly concen! 
about in our preſent Enquiries, is Speech or Di. 


courſe, the moſt common and the mot uſeful Sr: 


amongſt Men, and introduced for the Sake of an 
municating Notions and Thoughts. Of the Ri: 
which Diodorus Siculus, Lib. i. p. 8. Edit. iu 
thro? his Ignorance of the true Origin of Mankin, 


gives this fabulous Account: The firſt Me, at 
were born into the World, led a ſavage Life, uilu 
Culture or Refinement ; going out in Herds to tht Pi; 


tures, and feeding on the moſt juicy Plants, and i 


Fruits which plain Nature produced. Being infij 
with the Wild Beaſts, Uſe taught them to af ti 


other, and Fear compePd them into Society; by M 


of which, they grew acquainted, by Degrees, coith it 
Reſemblance of their Shapes and Features. Ai 
ving, from confuſed Voice, and without Significaiik 


arrived, by flow Attempts, to pronounce articui ih 


Words, fſhewing every J bing by Signs, that they la 
Occaſion to obſerve, and to communicate; 18, ® 
length, gain'd Ability to inform one another of al li 
ters by Diſcourſe. But, inaſmuch as there welt 
of theſe Communities eſtabliſhed in different Pe 
the World, and every Man join'd his Wards ii 
meerly as it happend, all did not ſpeak in it /® 
Manner. And hence aroſe the Number and tht Vari) 


(vt 


bon. Epiſt. 8 12. Edit. Grew. Jul. African. x«5w», 1. 2. c. penult. See, likewiſe, Ferdinand Pinto, c. 61. where he 
Horn, which, amongſt the Japonexe, every Man keeps in his Houſe for a Signal upon Occaſion. 
( 


© From that Place in Livy, I. 5. c. 41. 
4 #/chzl. Agamem. 

Tu d am Qurrs ate xogearu xe. 
e De Saltatione, Tom. I. p. 807. Edit. Aumſterd. 


Supply your Want of Speech 


Barbarian, let your Hand 


—— 


: Apuleius informs us from Ariſtotle, de Mundo, cap. 6. Ex eo numero erant excuſores diurni, atque nocturni exploratire ©, || 
ſpecularum incenſores afſidui. Tum herum per wices incenſe faces, ex omnibus regni ſublimibus locis, in uno die Imperatoti. & 111 
uod erat ſcito opus. By this Method the Perſian Court was conſtantly informed of whatever happen'd extraordinary in the Cres 
arts of the Kingdom. The ſame Thing is at preſent practiſed in Savitzer/and, to give Notice of the Approach of an L 


and put the Militia under Arms. 


The Dictionaries will explain the Senſe and Origin of this Expreſſion ; for which the Reader may conſul 


Lib. 6. cap. 36. where the Hiſtory of it is related. 


3 Mr. Hertius gives us ſeveral Inſtances of Motions eſtabliſhed to 


hiſtorical Treatiſe, than a Work of this Nature. 


b 


2 dea N 


t Albert Matt, 5 


0 * 
ſignify certain Things. But theſe more properly belong 
; 


- 


7 
a» 
14 


e Sorts of Languages. Lucretius's Deſc = 
con. Sex: <tly of a Piece with this, J. v. v. 1027, Sc. 
W | 


n varios lingus ſonitus natura ſubegit 
SE terc, Q utilitas exprelſit nomina rerum ; 
ur. , alia longe ratione, atque ipſa videtur 
r. cr ahbere ad geſtum pueros infantia ling ile, | 
WC. /acit ut digits, que fint præſentia, monſtreni. 
7 ride putare aliquem tum nomina diftribuiſſe 
Ex, & inde homines didiciſſe vocabula prima, 
Der oft : nam cur bic poſſet cuntta notare 
7 cis, & varios ſonitus emittere linguæ, 
7 :1or; codem alii facere id non poſſe putentur ? 
Peeterea, / non alii quoque vocibus uf 
r /e fucrant, unde inſita notities oft 
ais? & unde data oft huic prima poteſtas, 
ai veller, facere ut ſcirent, animoque viderent ? 
= Copere item plures unus, vittoſque Gomare 
o, poterat, rerum ut perdiſcere nomina vellent , 
Nec ratione docere ulla ſuadereque ſurdis, 
_—_ 2d ſit opus fatto : faciles neque enim paterentur , 
= Nec ratione ulla ſibi ferrent amplius aures 
= Ycocis inaudito ſonitus obtundere fruſtra. 


a COLE! 


7 
6&4 A 
a 


EX Kind Nature Power of framing Sounds affords 
To Man, and then Convenience taught us Words ; 
XX As [nfants now, for want of Mords deviſe 
xpreſtve Signs, they ſpeak with Hands and Eyes, 
heir /peaking hand the Want of Words ſupplies. 
That One the various Names of Things contriv'd, 
And that from him their Knowledge all deriv'd, 
= * Tis ſond to think: For how could that Man tell 


* TN by The Names of Things, or liſp a Sy, 
il fo And not another Man perform't as well! 
7 Beſides, if others us'd not Words as ſoon, 
Rice How was their Uſe, and how their Profit known ? 
ul, Or how could he inſtruct the other's Mind, . 
wor Ho make them underſtand what was deſign'd ? 
* For his, being Aingle, neither Force nor Wit, 5 
Res Could conquer many Men, nor would they (ubeic 
þ * Lo learn his Words, and practiſe what was fit. 
nd thi Ho he p-riuade thoſe ſo unfit to hear? 
inf Or how cou /avege they with Patience bear 8 
11 0 Strange Sounds and Mords ſtill E in 3 _ 
1 r. Creech. 
vith it He concludes, that ſince brute Creatures could, by 
Jul le different Sounds, expreſs different Motions of their 
faaln Mind, 
ew —— Auid in hac mirabile tantopere eſt re, 
hy ** N . . , 

Si genus humanum, cui vox & lingua vigeret, 
_ Pro vario ſenſu varias res voce notarent * ? 
1 aw 
nr —— Since Organs fit, ſince Voice and Tongue, 
T1 By Nature's Gift beſtow'd to them belong; 
wget What Wonder is it then, that Men ſhould frame, 
be jas And give each different Thing a different Name ? 
Wor. Mr. Creech. 


The chief Deſign of Lucretius, in theſe Argu- 
ments, ſeems to have been to oppoſe Cratylus in 
Plato, who celebrates the firſt Inventor of Words, 


Add. Diog. Lacrt. I. 10. p. 754. Edit. S- 
The Scripture plainly ſuppoſes this, whic 
Day of Penticoft, when hey bs 
P. f. and Mr. Le Clerc upon Gen. ii. 23. and his 


jp” EY 
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ription is and the firſt Author of the Names of Things, as a 


Perſon of the higheſt Wiſdom : An Opinion which 
we ſhall examine by and by. And, indeed, thoſe 
who believed the firſt Mortals to have crawl'd out 


of the Earth, 
Mutum & turpe pecus, 


A Dumb and Dirty Heard, 


could not eaſily hit on any other Account. For "tis 
manifeſt, that no Languages are born with a Man, 
but all are learnt by Uſe and Experience. Whence 
it comes to paſs, that Perſons born deaf are, like- 
wiſe, dumb. And 'tis look*d on almoſt as a Pro- 
digy, when ſuch an one is taught to ſpeak ; as hath 
been, in the preſent Age, perform'd on the Brother 
of Velaſco, Conſtable of Caſtile ; who, having been 
deaf from his Cradle, was made to ſpeak, to write, 
to read, and to underſtand Authors. And anInſtance 
of the like wonderful Operation was not long ſince 
given by Dr. Wallis at Oxford. Nor doth it ſeem 
probable, that ſome one Man, in the Beginning, 
ſhould have framed a whole Language, with an 
exact Contexture of Words, and a juſt Agreement 
and Conformity to the Things which they were to 
repreſent. But *tis the general Opinion of Chriſti- 
ans, founded on the Authority of the Holy Scrip- 
tures, that the firſt Language was by Almighty God 
immediately infuſed * into the original Pair, which 
their Children eaſily learnt, by the Uſe and Cuſ- 
tom of Hearing. And that, as for the Diverſity of 
Tongues, this was miraculouſly * produced by the 
Confuſion at Babel. Yet ſome have doubted, whe- 
ther even the Language, which Adam ſpoke, was, 
at firſt, compleatly full and perfect, and rich enough 
to expreſs all Manner of Conceptions; inaſmuch as 
the Scripture directly mentions only the Names 
which he ſet on living Creatures. As it is certainly 
true of moſt Tongues, that they were, at firſt, very 
poor, and very plain, but were enrich'd in Time 
with Copiouſneſs and Elegance : As, likewiſe, that 
they have, in a long Courſe of Years, undergone 
very ſignal Alterations ; and that, from their Cor- 
ruption and Confuſion, many new ones have, within 
the Compaſs of a few Ages, ſprung up in the World. 

IV. But this is moſt clear Jaw evident, That the 
Power of Signifying determinately, thus or thus, 
that is, of raiſing ſuch certain Ideas in our Mind, 


| doth not belong to Words by Nature, but ariſeth 


purely from the Pleaſure and the Impoſition of 
Men 3 ; for otherwiſe, no Reaſon could be given, 
why different Words ſhould, in different Languages, 
be e to expreſs the ſame Thing. Which 
is, likewiſe, true concerning the different Forms 
and Characters of Letters. St. Auſtin (de Doris. 
Briſtian. I. ii. c. 24.) hath made this Obſervation 
on the Point; * That one Letter faſhion'd like a 
** Croſs (X) imports one Thing amongſt the 
*© Greeks, and another amongſt the Latins ; not 
„by the Appointment of Nature, but by the 
+ Pleaſure and Conſent of Men, in fixing ſuch 


2 Vitruv. Architect. I. 2. c. t. 
- is not more difficult to conceive than the Miracle wrou 
uddenly ſpoke ibn ee; they had never learn'd. See Mr. Vander Meulan upon Grotius, Tom. III. 


ne Preliminary Diſſertation upon the Bible, by Mr. _ * 00 Ea. A „ en the 


ht upon the Apoſtles the 


© Comp. Hobbes's Leviathan, c. 4. 


J | Mr, Davies's Note. 
* Others affirm, with greater Probability, that the 


maintained by Mr. Le Cline, in che Book juſt ci 
by M. Simon. cnn A 


See the Art of Speaking by P. 4 Lami, Lib, 1. c. 14. 


Who in this, as well as other Things, follow'd the Notions of Pythagoras. See Cicero. Tuſe. Diſputat. Lib. 1. cap. 25. with 


8 2 


2 


Confuſion of Tongues, ſpoken of Gen. xi. was nothing elf; Nm. 
which aroſe amongſt Ven, and was the Cauſe of their Diſperſion. The — Style will bear this een Fat 1 — 


34 ; and by M. Vitringa. Profeſſor at Faneter, in his Obferv. Sacra; and 
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* different Significations; and a Perſon, who un- In Plato's Cratylus *, the Opinion of the þ 
* derſtands both Languages, when he would ex- whoſe Name the Dialogue bears, is to thi da 
„ preſs his Mind in Writing to a Grecian, uſeth pole ; that every individual Being includes, in i Y 
e this Character differently from what he doth fure, the true Reaſcn of its Name, which is __ 7 
* when he writes to a Roman. Thus too the abſurd : And that that is not properly the = Ul 
* Word Beta, under one and the ſame Sound, in Thing, by which Men agree to call it, by 1er, 
* Greek, is the Name of a Letter, in Latin the or ſuch a Portion of their Voige, which, in one ny 
Name of a Pot-herb : And when I ſay, Lege, may be admitted for true; that is, when ſon k 
e theſe two Syllables are, by thoſe different People, ticular Men, contrary to common Ute, impoſe ou 
* underſtood in different Senſes. ' See the Art of Names on Things for the Deception of others. ; 
& Speaking, by Father Lami, B. I. c. 14. Edit. Amſt. in the Caſe of Jugglers, Strowlers, and Opis 
1699. Nor is it any Preſumption to the contrary, with regard to which, feign'd Names are Cn. 
that we believe Adam to have given Names to to true; being fix'd on Perſons, or Things, conn 

the Creatures, not as it fell out by Chance, but to the publick Impoſition; but there is one ant tþ 
with the higheſt Reaſon and 3 ; ſuch as were ſame true Reaſon of Names, innate alike 10 the Greh 
taken from the peculiar Nature of the Things, and and Barbarians ; which. Afertion is, likewiſ fil. 
fully and accurately expreſs*d their diſtinguiſhing Hermogenes, in the ſame Dialogue, thus deliver 
Properties, ſo as that, upon the firſt Sound of the Opinion on the other Side; I can never be perſlu. 


Words, the Nature of each Thing might be under- ded that there is any other Rule or Stamlard fr | I 3 


ſtood ; as Philo the Jet reports *. For although Names of Things, than Compact or Conſent ; x, 
we ſhould grant, that the Names ſet on Animals, my Judgment, that the Name which 4 Man fuel 
and ſome other Things (for no Man can caſily on any Thing, whatever it be, is true and fran; 
prove this of all) were ſuch as denoted their Ge- and that if he afterwards alter that Name far * 
nius and Diſpoſition, or their principal Affection; ther, the laſt is no leſs true and right than the fi 
yet thoſe very Primitives, whence theſe Names were mer ; as *tis uſual with us to change the Nana i 
derived, ſignify merely at Pleaſure. For Inſtance, our Servants, (which will hold good, provided q 
though Adam gave this Reaſon for the Name of Prejudice be hence done to the common Aer 


Eve, Becauſe ſhe was the Mother of all living; yet, ment) for nothing naturally hath ſuch or ſuch an 4 


that the Word Hava ſhould import 1 live, is abſo- pellation, but derives it purely from the Lam al 
lutely owing to Impoſition: And though, in all Cuſtom of Speaking. What Socrates diſputes on th 
Languages, Things allied by Nature, are uſually Side of Cratylus, doth by no means turn the Cai 
allied in Name, there ng obſerved, in moſt Words thus, for Inſtance, when he ſays it is an Abj: 
of this Kind, ſome Conformity of Structure, and dity, F I ſhould give the Name of a Horſe to he 
which the Grammarians term Analogy ; yet this is we commonly call a Man, it would follow, that th 
by no Means conſtant and regular, many Words ſame Thing might be truly ſtiled, & Horſe and « lin 
having very particular Ways and Methods of Va- It may be anſwer'd, in ſhort, that Words of pib 
riation; and even this Analogy itſelf, inaſmuch as lick Uſe derive all their Force from publick ln: 
it conſiſts in a certain Inflexion and Combination of poſition, which private Perſons ought not, tois 
Words, is itſelf eſtabliſh*d by human Appointment. Prejudice, to contradict; as we ſhall ſhew mor 
This is the Judgment of Quinctilian himielt* ; Ve at large hereafter. Again, that Argument of hi 
muſt remember *, ſays he, that the Rule and Method no better than a Fallacy ;' If a whole Propiſiin 
of Analogy cannot univerfally be drawn, ſince in many may be falſe, therefore a Part of it, as ſuppiſt th 
Places it is apparently inconſiſtent with itſelf : For Noun, or Name of a Thing, may be, likewiſe, fil! 
Analogy was not, at the firſt Production of Mankind, For a ſingle Word is not capable of that Falſty 
ſent down immediately from Heaven, to teach them the which we ſometimes diſcover in entire Propoſit 
due Form of Speech; but was invented after they had ons. The long Diſcourſe he afterwards mas 
accuſtom d themſelves to Diſcourſe, and had obſerved about the Propriety of Terms, will only hold n 
the particular Cadences of every Word. It is not, there- fome Derivatives, but not in Primitives. And inc 
fore, built upon Reaſon, but Example; nor is it the the ſame Things are, in different Countries, & 
Law, but the Experiment vr Remark of Speaking ; Ana- preſs'd by different Words, it, likewiſe, frequeaty 
logy being, indeed, the Effect of nothing but Cuſtom. happens, that Words, which ſignify the ſame Thing 


a This Opinion is ill founded, as Mr. Le Clerc makes it appear in his Notes upon Gen. ii. 19. See Mallrancbes Search af 


Truth, p. 387. d Inftit. Orat. I. 1. c. 6. 


— 


FM 


1 This is the Opinion of Philo the Few, in the Creation of the World. For Mr. Hertius quotes another Paſſige here ve © 


fitly, where he treats of the Ability of the Seventy's rendering the original Hebrew into Greek, as Philo affirms, who ſays, un 
have found the moſt proper Words to expreſs the Senſe of the Law of Moſes, Kai dre ourgixara Toi; meaypaoi dH 1 
From which laſt Word Mr. Hertius might have obſerved, that he ſpeaks of more than one Perſon, and that it ought not 8 
tranſlated adinvenit, he found out, but they, ſeeing the Sequel of the Diſcourſe cannot otherwiſe be clear. The Paſſage 50 ® 
Life of Moſes, Lib. 2. Several of the Rabbins, and moſt of the Chriſtian Interpreters follow Phile's Opinion; but nothing! 
worſe grounded, See Mr. Le Clerc on Cen. ii. 19. and F. Malbranche in his Enquiries after Truth, p. 387. —_ 
2 The Latin of Quinctilian is this, Sed meminerimus, non per omnia duci analogiæ poſſe rationem, cùm & fibi ipſa plurimis in my | 
net Non enim cùm primum fingerentur homines, Analogia demiſſa calo formam loquendi dedit, fed inventa «ft, poſtquan I f 
bantur, & notatum in ſermoni, quid quoque modo caderet, itaque non ratione utitur, fed exemplo ; nec lex e loguendi, fed 72 
ipſam Analogiam nulla alia res fecerit, quam conſuetudb. Toftit Orat. Lib. 1. cap. 6. But here demiſa is falſely printed for i, 
which is, doubtleſs, a Fault in the Printing, though it is not ſet down among the Errata. a ng 
Our Author gives himſelf Liberty in theſe four firſt Paragraphs of this Chapter, to __ upon Things very evident he” 
ſelves, and well known ; and, therefore, ought rather to be ſuppoſed than proved in a Work of this Nature ; and _ bp 
cularly in this Place, a long Confutation of ſome Arguments, which are met with in one of P/ato's Dialogues. I would i 
have left it quite out, but not daring to aſſume that Power, have thought it ſufficient to let the Reader know, that ＋* * 
Digreſſion. Mr. Vollaſton thinks, (in his Religion of Nature delineated, p. 12.) that there is Reaſon to doubt, whether 4 
any more than, that certain Words are more natural or more proper than others ta expreſs certain Things. 1 
Plato's Words are, 'OrquzIO- ce9ernra dai ij TH dr PLon nm ννννẽ, x) & TYTH chat Woun, ö, Th av rug (ripen Hee 
rab, Th; avroy Pwrns Hen imiPIryſoprrcs. AM aS Tire wont FeAvxiras, x) Mνν x Hagge. Tv rr ma} 10 
O Wirapas TuIma, Ws aMAn Ti 180% ö derne opal®., 1 ourInxn, S 0jppoNoyice, & vg Puou ixarw mTiPurira: ett 50, 
bug x) the rd id,, Y Rννννπë 
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ave an Eeymology utterly diſtinct. Thus ©eos the 


is derived from Oise, 40 run; 
__ * 1 art perpetually running 
6 Nes were look'd on as Gods by the An- 
| ol But what Affinity is there in the ny 
ongue between Deus and owe ? 3 mw 
m*d arbpwr@-, quaft aravpwy . 1 
; ter rib & contemplating the Objetts which 
1 be bebolds. But muſt we, therefore, ſay, that * 
n Latin, comes from contemplatio ? The Soul, in 
= Greek, is named 4uyn, from N to 45 or 
1 refreſb: But is Refrigeratio, in Latin, for this ” 
bon, the Theme of Anima? And the ſame may 
pen in any other Inſtances. In ſhort, _— 
WE ciligent any Perſon may be in tracing Etymo * 
and aſſigning the Reaſons of Words; yet, when r 
hath gone as high as he can, to the primitive an 
WW ſimple Terms, he will be forced to acknowledge, 
mat they are purely owing to Impoſition *. What 
can be more ridiculous than that of Socrates, when, 
nn the Diſputation of which we have been ſpeak- 
ig. he is required to give a Reaſon for the Words 
WW 7p and ddp, he can ſay nothing elle, but that they 
= owe their Original to the Barbarians ? Indeed, he 
| himſelf confeſſeth, that there can be no farther Queſ- 
tions or Anſwers, about Reaſons and Derivations, 
when we are once arrived at the fir/# Element of both. 
Though he afterwards is very ingenious to no Pur- 
| poſe, in tracing out the Reaſons even of primitive 
Words: And yet, after all, when he hath argued fo 
dong, in all Appearance, for Cratylus's Opinion, he, 
ct laſt, fairly doubts on the whole Matter. ; 
Sofipater Chariſius * the Grammarian, thus diſ- 
courſeth out of Varro, The Latin Tongue is made up 
of Nature, Analogy, Cuſtom, and Authority. The Na- 
ture of Verbs and Nouns is immutable, and delivers 
to us neither leſs nor more than what is received. 
| Thus, if a Man ſhould ſay ſcrimbo inſtead of ſcribo, 
he would be convinced, not by the Power and Virtue 
of Analogy, but by the very Couſtitution of Nature ©. 
But we muſt confeſs ourſelves at a Loſs to find out 
this Neceſſity of Nature, unleſs it be ſaid, that the 
Latin Tongue, having in it an extraordinary Sweet- 
neſs, baba, 0 5 agreeable to the Ear, it muſt 
hence come to paſs, that we reject, at the firſt 
Hearing, any harſh* and untunable Conjunction of 
Letters in that Language. Arnobius * © ſpeaks 
excellently to this Point: No Way of Speaking, ſays 
he, is by Nature either true and right, or falſe and 
improper : For what natural Reaſon can be given, or 
' what Law, in the general Conſtitution of the World, 
that we ſhould ſay, hic paries, and hæc ſella ? Since 
neither do thoſe Things admit of different Sexes, ſo as 
to be diſtinguiſhed by the Maſculine and Feminine Gen- 


the original Reaſon and Meaning of theſe Terms, hic 
and hæc; or why the firſt ſhould be applied to the 


that Man took his 
Or, as if thoſe 


Varrone: 


primitive Mortals firſt ſet a Name upo 
© We meet with the ſame in Diomedes, I. 2. 


adverſ. gent. p. 45. Edit. Pari/. 1605. 
Spon/al. N.H.1.6. c. zo. R 
under their 7zcas, ſee Garcila. 


— 


L. 3. e. 1. f. 8. 
k Add. Quindilian, 
de la Vega, 1.6. c. g. 


ders; nor can the moſt learned Critick imform me of 


* To this we may add the Remark of Quindtiliau, Inftit. Orat. 
Name of Hymo, becauſe he was hun:s natus, born of the Earth ? As if 
n the Earth, and then upon themſelves ! 


P. Nigidius, to prove, that Words fignify according to Nature, in 4 


L 11. c. 3. it. Orat. Of 
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Male, and the ſecond to the Female Sex. All this pro- 
ceeds from the arbitrary Appointment of Mankind. 
Grotius ' rightly rejects the Opinion of thoſe who 
make this to be the Difference between 7, hings 
and Morde, that the latter are naturally the Signs 
of our Thoughts, the former not. Indeed, it the 
Meaning of the Aſſertion be no more than this, 
that Words were inſtituted for no other End, but 
to be the Signs of our Conceptions, and that, 
therefore, their whole Nature and Eſſence conſiſts 
in their Power of Signifying; whereas when Things 
are uſed for Signs, this is merely extrinſical and 
accidental to them, we ought then by all Means 
to admit it as true. But it it be intended in this 
Senſe, that the Power of ſignifying ſuch or ſuch a 
particular Matter inheres naturally in Words, but 
not in Things, the Poſition is falſe and groundleſs. 
And, on the contrary, it is true, that Words natu- 
rally, and without reſpect to human Impoſition, 
ſignify nothing at all, unleſs it be ſome ſuch con- 
fuſed and inarticulate Sound as we make uſe of in 
Sorrow, or in Laughter, which ought rather to be 
called Noiſe, than Speech. If the ſaid Notion be 
thus explain'd, that ſuch is the Nature of Man, 
above all other Animals, that he can ſignify to 
others the Conceptions of his Mind, end that 
Words were invented to be the Inſtruments of Com- 
munication, then the Aſſertion is true, but not 
compleat : For it ſhould be added, that theſe Diſ- 
coveries are conveyed, not by Words alone, but by 
Nods and other Motions. As we find ſeveral dumb 
Perſons who are able to expreſs their inward Con- 
ceptions after a very ſurprizing and artificial Man- 
ner. Hence, in the Roman Law *, thoſe who have 
not the Gift of Speech, are yet ſuppoſed to ſay 
thus or thus, By that Striving and Straining which 
they uſe, and that Sound and inarticulate Voice which 
is utter'd by them. And *tis a Rule in the ſame Law', 
That dumb Perſons may contract Matrimony by 
mutual Conſent, without Words ; that is, it ſhall be 
ſufficient it they expreſs their Agreement by dumb 
Signs. Nay, Pliny tells us of ſome Nations of Erhi- 
opia, who had no other Speech among them, be- 
ſides theſe Geſtures and Motions of the Body *. 

To the fame Head belong thoſe Marks and 
Characters which do not denote Voices or Words, 
but immediately the very Things themſelves. And 
this, either upon Account of ſome Agrecableneſs 
which they bear to the Things repreſented, as in 
moſt of the Egyptian Hieroglyphicks ; or becauſe the 
Impoſition of Men hath inveſted them with ſuch a 
Power, as in the Chineſe Characters, by which they 
expreſs entire Notions and Sentences. 

It may not be inconvenient to remark ſome- 
what concerning that Kind of Impoſition, by which 
ſuch a peculiar or proper Name is affix*d to Per- 
ſons, Places, and ſome other Things ; the Deſign 


of which is, that one Man, one Place, one City or 
I. 1. c. 6. p. 64. Edit. 2 1 Bat. Shall it be affirm'd, likewiſe, 
all Auimals had not the ſime Original ! 

| „ Inflitut. Grammat. I. 1. ex 
Vid. Huart. Tryal of Wits, c. 11. The Reaſon alledged by 
ul. Gell. I. 10. c. 4. is altogether vain and frivolous. Lib. 1. 
8 Lib. 33. tit. 13. D. de Supell leg. 7. a Cap. 25. X. & 
the Marks or Signs uſed by the Peruvians 


His Words are, Latinus ſermo conſtat natura, 
nec quicquam aut plus aut minus tradidit nobis, 


+8 Arnobius's Words are, — 
conſtitutionibus Lex ſcripta, ut hic Paries dicatur, & hac Sella? 
neque quiſquam docere docl i mus me poſſit ipſum hic 
guod ſequitur applicetur. Humana ifta ſunt placita. 


— con ſuetudine, authoritate ; natura werboru 
— quam quod accepit. Nam fi quis dicat ſcrimbo 
tute, id nature ipſius conſtitutione corvincitur. 8 #1 " 
ermo natura eſt integer, witioſus 
Cum neque ſexus hab-ant fa minini⸗ gen 


& hc quid ſint, 


m nominumque immutabilis 


pro eo quod eft ſeri. o, 


DQuanam enim oft 


ft, 


non analogiæ Vir = 


fimiliter nullus. ratio naturalis, aut in mundi 
11 eribus, maſculiniſaue diſcrete, 
aut Cur ex his unum ſexum wirilem d ſignet, ſemininis generibus id 


Country, 


- 
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Country, may be diſtinguiſhed from another ; and 
that by theſe Marks there may be a mutual Un- 
derſtanding between Men, in determining their 
Words or Actions. Now as the proper Terms 
of other Things follow the Manner of appellative, 
or common Nouns, ſo, with regard to the proper 
Names of Men, it is to be obſerved, that the 
Power of impofing them uſually belongs to thoſe 
who have others under their Authority and Go- 
vernment. Thus Parents are want to give Names 
to their Children, Maſters to their Slaves and Vaſ- 
ſels, and Princes to thoſe of their Subjects, on 
whom they confer any ſignal Honour. In Caſe this 
Office be omitted by thoſe Superiors who have 
ſuch a Right to perform it, or in Caſe many have 
been — 2 with the ſame Title, it ſhall be law- 
ful for every Perſon to take upon himſelf ſome 
Term and Note of Diſtinction: But as no Man 
ought to aſſume another Name *, when by ſuch an 
Act of his, the general End of impoſing Names 
may be intercepted and hindred ; or when, upon 
this Alteration, any Damage or Prejudice, or any 
probable Danger and Suſpicion of it, is likely to 
accrue to another Perſon; ſo neither ought an 
Man to hide or diſſemble his true Name; unlef, 
in ſuch a Caſe, when, by this Concealment, we do 
not prejudice the Rights of others, and yet procure 
ſome Advantage to ourſelves, or effect our Deli- 
verance from Loſs or Danger, according to thoſe 
Rules which we ſhall hereafter deliver about the 
Obligation to ſpeak Truth. Add. Valer. Max. I. ix. 
c. alt. and l. vii. c. 3. n. 8, g. See the Oration of 
M. Anton. Majoragius on the ſame Subject, and Ca- 
ſaubon ad Baron. Exercitat. XIII. n. 13. 

V. As all Signs, except thoſe which we call na- 
tural, denote ſome determinate Thing by virtue 
of human Impoſition, ſo this Impoſition is at- 
tended with a certain Agreement, Conſent, or 
Compact, tacit or expreſs; from the Force of 
which * there ariſeth a Neceſſity of applying ſuch a 
Sign to ſuch a particular Thing, and to none elſe. 
The like Covenant muſt be ſuppoſed in relation 
to all thoſe Things which we ul for Signs, what- 
ever Account we follow of the Origin of huinan 
Speech. For although we conceive the primi- 
tive Languages to have been immediately infuſed 
into Men, yet, ſince each Perſon ſeparately enjoy'd 
his Power of Diſcourſe, and could uſe it frecly as 


he pleaſed, by applying any Words to any Tx; 
this Faculty — 1 — ow obtain'd 7 ing, 
End and Ule, unleſs an Agreement had aſa. 
tween Men, that each Party ſhould exerciſe . 
Talent in the ſame uniform Manner, and co 8 
expreſs the ſame Things by the ſame Words 1 
ſince he, who is placed in a State of natural Lib 
doth not hold his Powers at the Beck and Con, 
of others, but hath the Privilege of uſing wy 
his own Judgment ſhall direct, another Perf, 
would have no Manner of Right to require of by 
that I ſhould apply my Powers in ſuch a articul; 
Way , and no otherwiſe, ſo as to enable hin 
apprehend my Thoughts and Intentions, unlc; 
had before ſettled this Point by ſome Pact bones 
us: The full Extent and Force of which Pact; 
this, that altho' Signs do not inform us of the 
Minds of others by an infallible, but only by a pro 
bable Certainty, Men being naturally capable of Di. 
ſimulation and Diſguiſe. (To this Purpoſe the ON 
ing of Archidamus in Plutarch, Apophth. Lag 
P-219. B. Edit. Wecb. is obſervable : A Sheep alu 
uſeth the ſame Tones; but a Man hath the Ar- w. 
Hing his Expreſſion and Addreſs, till he carries bis ly. 


fn. Moſcbus Idyll. i. v. 8, 9. Kaxal ppive, &. 


The fouleſt Heart, the faireſt Tongue: 
His Mouth belies his Mind —— ). 


Yet that which any Perſon hath expreſs'd by th 
Signs, ſhall be preſumed to be his ſerious Purpdg, 
And, therefore, as to Matters of Right, the Ef 
ſhall follow the Conſent of the Party, as by Signs 
declared; though, perhaps, his inward Thought 
and Reſolutions were really different from thel 
outward Indications *; for otherwiſe the Uſe and 


Deſign of ſuch general Marks would be utter 


fruſtrated. But the mutual Communication d 
good Offices amongſt Men could not be exerciſed, 
unleſs they had ſome certain Information of the 
Wants and Wiſhes of each other; and ſince the 
Condition of human Nature would not allow thi 
to be conveyed in any other Way than by Signs 
ſtriking upon the Senſes ; therefore the Uſe of tho: 
Signs was by ſome ſettled Compact to be ratified 
and circumſcribed, that every Perſon might clear 
apprehend what Service or Aſſiſtance was deſired 
of him by others “. 


2 Add. Grot. I. 2. c. 4. ſ. 3. 


* 


F OG. * at — — 


— 
— 


Nor Sirname, which may have the ſame Effect: For both of them are forbidden by the Roman Law, under Pain of ſufterny 
the ſame Puniſhment, as they who are found guilty of Fraud. Falff nominis wel cognominis adſe veratio pœna falſi coercetur, Dig l.48, 
tit. 10. De Lege Cornelia de falſis, &c. Leg. 13 princ. See the Notes of Dion. Gothofred. on it. As, alſo, ; os Paulus, Rette 
Sentent. Lib. 5. 3 num. 11. with the Notes of Cvjas and of M. Schulting, and Peter Pithou on the Collatio Legg. Maſau 
and Roman. tit. 7. F. 7. | 7 
2 It is more probable, that the Signification of Words is ſettled by a bare Confent, where there is no Obligation to conſider it 1 
itſelf, For, 1. Men never met together to agree upon the preciſe Signification of Words, or Rules of Speech. It came to paß i 
ſenſibly, and without any Reflection; neither was there any tacit Agreement properly ſo called. We may every Day diſcern uv 
Words, Expreſſions, and Turns of Speech to come into Uſe, which put a new Senſe upon the Terms already received. And how 
comes it to paſs that they are practiſed by others? No Man pretends to lay any Obligation upon them, farther than as they ſerie 
to convey the Truth from one to another in Converſation. 2, If the Signification of Words were ſettled by any obligato Agree 
ment, either expreſs or tacit, the leaſt Change, contrary to common Uſage, would be criminal, though no Man received an} Is 
mage by it, which none will dare to maintain, and which is daily confuted by our uſual Practice, whi all muſt own, and v 
on the contrary, ſerves marvelouſly to ſet off and enrich all Languages. This is very nearly what Mr. Titzus ſays, Obſerv. 245, 
This proves well enough the Neceſſity of a bare Conſtitution, but not of an obligatory Confent. The Obligation, which 
reſpects the Uſe of a Word, _ upon other Principles, as will appear from what is ſaid, 5. 45 &c. both in the Text and * 
Whenever we are obliged to ſpeak and manifeſt our Thoughts clearly, we ought to follow the common Uſage, and chooſe th: 
moſt ſuitable Terms, becauſe there is no other Way of acquitting ourſelves of our Duty to others: But in any other Caſe we mii 
put a different Senſe upon Words, which is not uſed, and ſpeak in Terms clear contrary to what we think, which could not 
done, if there were any Agreement, either open or tacit, which accompanied the Inſtitution of Language. 10 
4 It is in the Latin, he fame Faculties or Powers. But good Reaſoning, and what the Author adds, that their Thoughts 2 
underſtood by that Means, ſhew, that he would, or ought, at leaſt, to have placed that Word at the End of the Sentence, which 
ſpeaks at the Beginnin , of the Faculties of Men in general, altho', in _ Opinion, he expreſſes himſelf utfitly in all the Editions. 
The Greek is, FlgabaTor N d Thy auTHAY @9Iiyſeras Purny, arbewnr@- d nora, x3 Nexans, eg &v To dF kr, 


6 On this Occaſion we may obſerve, by the bye, that we find the People of Cuma obtaining Leave to uſe the Latin Tonga i 
common Talk, and to have their Sales ä — in it, after their humble Petition for this Privilege, 
generally the Romans appeared to have 


pole. 


Liv. I. 40. c. 42, Ps 
very ambitious of ſpreading their own Language, without being ſolicited to that 


Vie. Valer. Max. I. 2. c. 2. f. 2. VL Thi 
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VI. This Compact and Agreement, about the 
Uſe of Signs, and eſpecially of Words, is either 
general, or ſpecial. The former is ſuppoſed to pals 
between Men who ſpeak the ſame Language, en- 
gaging them to expreſs particular Things, and 
principally thoſe which belong to daily Intercourſe 
and Commerce, by ſuch certain Words as the Uſe 
of the preſent Times will approve and authorize : 
For *tis this Uſe, 


Quem penes arbitrium eft & jus & norma loguendi, 
And at the Will of which, 


Multa renaſcentur que jam cecidere, cadentque 
Que nunc ſunt in honore vocabula 


Uſe may revive the obſoleteſt Words, 

And baniſh thoſe that now are moſt in Vogue; 

Uſe is the Judge, the Law, and Rule of Speech. 
| My Lord Roſcommon *. 


There are, ſays Sextus Empiricus , and were, 
and ever will be, various Alterations and Revolutions 
of Words; for the Age is ſtill delighted with Change; 
and not more in Plants and Animals, than in Specch. 
And the ſame Author © hath this admirable Re- 
mark to the ſame Purpoſe * : As in a City or Coun- 
try, he who is contented to take the Money that com- 
monly paſſeth, may live under that Government, and 
buy and ſell, drive Bargains, and trade without Mo- 
leſtation or Hindrance ;, but he who will not comply 
with the Coin ordinarily current, but frames à new 
Kind according to his own Fancy, and offers it in 
Payment, is manifeſtly out of his Senſes , ſo in Life, 
he «who will not follow the common Speech, (like the 
common Coin) when eſtabliſhed by Uſe and Cuſtom, but 
invents a new Language peculiar to himſelf, is not 
many Degrees removed from a Madman. Indeed, 
that ſuch a Compact is abſolutely neceſſary, appears 
from hence; that Men could receive no Manner 
of Uſe or Benefit from Speech, unleſs the Parties 
ſpeaking were mutually underſtood. Ye are all 
deaf, ſays Tully *, in thoſe Languages with which 
we are not acquainted, And ſo © Ovid complains 
in his Baniſhment, 


Barbarus hic ego ſum, quia non intelligor ulli, 
Not underſtogd, I'm a Barbarian here. 


We may obſerve farther, that as moſt Tongues 


are varied by Dialects, ſo it often happens, that 


Words of the ſame Tongue have, in different Places, 
different „ rf The Meaning and Impor- 
tance therefore of ſuch Words ſhall be determined 
by the Cuſtom of the Place where the Buſineſs is 
tranſacted; unleſs it ſhall appear that the Stranger 
hath not yet agreed to quit his own native Phraſe, 
to conform to the Idiom of the other Party. 
And thus too there are ſeveral Words, which, in 
ſome Places and Times, are look'd on as ſcandalous 


and reproachful, in others not. Of this the Name 


of Tyrant is a known Inſtance. In the ſame Manner, 


* Horat. A. P. v. 70, &. Qxindlilian, Inſtit. Orat. I. 1. c. 6. 


aboliſhed and abrogated, is a Mark of Inſolence, and of Vain 
Adverſ. Mathemat. I. 1. c. 3. p. 17. Edit. Genew. © Ibid. c. 10. 4 Tuſe. Quæſt. I. 5. c. 40. 


7 Virgi En. 12. v. 646. 
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the Term of Barbarian, which the Greeks and Ro- 
mans held to be ſo diſgraceful, the Gothic King The- 
odoric frequently applies to his own Nation. And 
in the Law of the Burgundians, Barbari is very of- 
ten the Style which thoſe People beſtow on them- 
ſelves. It is here, likewiſe, worthy to be conſider'd, 
that moſt Terms of Speech, beſides their principal, 
have a Kind of acceſſory or additional Significa- 
tion, by which we, at the ſame Time, expreſs our 
Judgment, Paſſion, or Eſteem. And this 1s the 
* that of many Words, which, as to their 
main Importance, exactly fall in with each other, 
ſome are opprobrious and injurious, others not; 
becauſe this additional Signification is found in 
ſome, and not in the reſt. Thus, if I give a Man 
the Lye, I not only ſignify that his Speech is diſ- 
agreeable to his Thought, but farther denote, that 
he did this with an ill Intention, and on Account 
of procuring my Prejudice or Hurt: And 'tis on 
the Score of this latter Indication that the Words 
are look*d upon as contumelious and injurious. So 
if I call any Perſon an Impaſtor, or an Ignoramus, I 
affront him, becauſe thoſe Names, beſides their 
proper Meaning, include, by the bye, ſomewhat of 
Contempt and Reproach ; whereas there are many 
other Words, by which I may, without any ſuch 
Affront or Abuſe, ſignify myſelf to have been hurt 
by another, or ſhew, that another is ignorant of 
ſome Things; and which, conſequently, ſhall only 
declare the direct Senſe, without any ſuch Indica- 
tion of Diſgrace. Sometimes this additional Mark 
ariſeth, not from the general Impoſition of Men, 
but from the Tone of the Voice, (which is differ- 
ent according as we cither teach and admoniſh, 
or flatter and court, or chide and reprove) from 
the Lines of the Face, from particular Geſtures, 
and other natural Signs, which are wont very con- 
ſiderably to alter, diminiſh, or increaſe, the prin- 
cipal Signification of Words. And thus too a figu- 
rative Speech very often denotes ſome Paſſion in 
the Speaker, whereas a plain Expreſſion barely im- 
ports the Thing aſſerted: Uſque adeone mori miſe- 
rum eſt ? denotes no more than if we ſhould tay 
barely, non eft uſque adeo miſerum mori; becauſe it 
includes a Contempt of Death. From the ſame 
acceſſory Meaning it comes to paſs, that ſoine Words 
are accounted obſcene, others not; tho? as to the 
main, they ſignify the ſame Thing; nay, tho? the 
Thing be not really in itſelf foul or indecent. The 
Reaſon of which Difference ſeems in Part to be this; 
that ſince ſome Words ' expreſs a Thing or an Act 
more looſely and generally, others in a more di- 
ſtinct Manner, and with particular Circumſtances ; 
therefore, he who makes Uſe of the latter Sort, at 
the ſame Time betrays his Luſt, with regard to ſuch 
a Thing or Act, and diſcovers a Satisfaction and 
Approbation, which a Man of Virtue and Breed- 
ing would be aſham'd of. Sometimes too the Ob- 
ſcenity of Words proceeds from hence, that they 
either denote a Contempt of the Thing ſignified, 


b. 60. Edit. Lugd. Bat. * To retain Words that have been long 
-bo 


aſting in Things of no Importance. Add. G. Il. I. 1. c. 10. 
*Triſt. 5. El. 10. v. 3. 


The Author's Words are, Sed abolita atque abrogata retinere inſolentiæ cujuſdam et, & Hivelæ in parvis jadclantiæ. 


— 


1 His Words are, Ka} e Tara At, T @Owray prTaConal, x) Teo TS Yeywacl, * 


ig d ar, Bx aig Pura wivor, x) C, a x tis gn. 
a The Greek is, Qereę y is TA : 
itZaywya; anuArarI SW; reiste Nat, 


Tijreiv, waving tyſvg iow. 


a 8 Twas N KATH To iy YN 
5 ws Kolete Hau, 6 & TYTO E jo TARUIE Xojper©-, a N Ts xa Xaruoouy Fats, x, TYTO wood a, 5; 
rale xavirn xy, STW xd To Biw ö jon BDU Ty oun9us wagadixNiion, xa dane vpuopars. n ay 


dab dig ven, PiAoeTdComy vag 7, 


„ * / — 7 
ge, & fl TLTW g di rde is Intliry Th D 


Ka- 
GUT 


3 Our Author has taken all this from The Art of Thinking, Part I. c. 14. where we ma find : 
do not know why he did not quote the Book, | he 4 not ſparing 57 Citations. 4 the RelleQion better managed.” I 


or 


420 Of Speech, and the Obligation which attends it. Book ly 


or elſe are uſed only among the baſer People, or 
towards ſuch to whom we owe no Reverence or 
Reſpect *. Caſaubon, in his Comment on Perſius, 
hath diſputed at large, whether it be allowable to 
apply obſcene Words even to the Reproof and 
Correction of Vice, which is the ordinary Practice 
of ſatyrical Writers. | 

Theſe Words are grounded on ſpecial Compatt, 
which either have been inveſted with a peculiar 
Signification, different from what they bear in 
common Uſe, or which are utterly ne to 


the ordinary Methods of Speech. Of which Kind 


are all thoſe Terms of Art, uſed by Mechanicks, 
and others; which, on Account of either the Mul- 
tiplicity and Confuſion of Things, or the meer 
Pleaſure of the Authors, have either been invented 
a-new, or applied to another Meaning than what 
they obtain d in vulgar Diſcourſe. Now that no 
Man may be deceived by theſe Terms, amongſt 
Perſons who underſtand the particular Art, the 
very Nature of the Buſineſs in Hand will be a ſuf- 
ficient Caution and Security: And, amongſt the 
Unskilful, they ought to be explain'd and limited 
by common Words. Which Explication and Set- 
tlement is, likewiſe, neceſſary, when either Artifi- 
cers differ about the Uſe of their Terms; or when 
any Perſon, for ſome particular Reaſons, thinks fit 
either to coin new Words, or to fix a new Senſe 
on old ones ©. Some few Perſons, in Confederacy, 
may, and often do frame to themſelves peculiar 
Words and Marks of Things, or put a different 
Signification on vulgar Terms, ſo as to be under- 
ſtood by each other, and by none beſides. (And 
how far this Practice is lawful, will appear from 
the Sequel of our Enquiry.) In which Point it 
is enough, if thoſe Words or Marks rightly diſ- 
cover my Mind to thoſe, with whom I have thus 


enter*d into a particular Covenant about their Ur 
And this holds too in other Signs, determin' « 
the peculiar Impoſition of certain Men. Amon 
theſe, the principal are the military Tokens 
Signals of War; of which Silence itſelf hath been 
ſometimes uſed for one. Thus in Pohænus“ 
Arcadian General undettaking, by Night, to ſy 
prize the Spartans at the Togea, gave his Salden 
no other Sign but this, That they ſhould kil al 
who ask*d for any Sign. The Arcadians, theref 
were ſilent ; but the Spartans, not knowing * 
Fellows in the Dark, and ſo demanding the Wal 
were ſlaughter'd by the Enemy. And ſo Panm 
in the ſame Author e, put a Cheat upon his Ex. 


mies, by altering the . of the Trumpet, ay 


quite inverting the ordinary Method and U;., 
commanding his Men to fall on when a Truma 
ſounded a Retreat, and to retire when it ſeem'( 
call them to.a cloſe Engagement. 

VII. But we muſt carefully obſerve, that ah 
by this general and ſpecial Compact, we are bound 
to uſe our Words, and other Signs, in the Manner 
that hath been agreed upon; yet we are not her- 
by, in the leaſt, obliged to open and diſcover or 
Minds to all Perſons. To which may be appli 
the Saying of Apollonius Tyaneus, (in Philotra, 
I. iv. c. 11. p. 191. Edit. Par. Morel. An. 1605.) b. 
lamedes invented Letters, not only for the Sake g 
Writing, but, likewiſe, that Men might come t1 th 
Knowledge of thoſe Things which were not to be uri. 
ten. But to effect this, it is neceſſary that another 
Obligation be added, ariſing either from ſome 
particular Covenant, or from the general Com- 
mand of the Law of Nature : Or, laſtly, from the 
Quality and Condition of the Buſineſs, which is, A 
preſent, to be tranſacted by Speech *: Thus, for lin- 
ſtance, if I undertake to be an Inſtructor to any 

_ 


2 Vid. Ciceron. Epiſt. ad Famil. IX. 22. b Sat. 4. p. 342. 


LW © Add Bacon's Advancement of Learning, J. 3. c. 4. in the 
Beginning. Stratagem. I. 1. c. 11. & l.5, c. 16. Numb. 4. ; 


Lib. 5. c. 19. 


1 To explain this Matter diſtinaly, we are to obſerve, that Speech, as all other Actions of an indifferent Natute, is to be g 

vern'd by three great Principles of Duty, of which we have ſpoken before, but muſt now repeat them, wiz. Religion, Self lar, 
and Sociability. I. When we ſpeak to GOD, we muſt always ſpeak the Truth freely. This is evident of itſelf, though our A- 
thor proves it briefly in the Beginning of F. 10. Nor ſhould we ever abuſe our Speech, when we ſpeak to Men, to the Diſhonout 
of GOD. See the Abridgment of the Duties of a Man and Citizen, Lib. 1. cap. 4. F. 7. umb. 5. 6. II. When we make Us 
of Speech in Behalf of ourſelves, either to ſecure or defend ourſelves, or to procure ourſelves ſome innocent Advantage, which 
neither entrenches upon the Glory of GOD, or the Rights of our Neighbour. In theſe Caſes 'tis not only petmitted, but ex 
preſly ordain'd by the Law of Nature, either to ſpeak the Truth, or be ſilent ; or even to feign and diſſemble, as a lawful Defence 
of ourſelves, or our innocent N requires. III. The Duties of Sociability oblige us, A, either to ſpeak the Truth plain 
or be ſilent, or feign and diſſemble, if by that Means we can either do Good to others, or avert the Danger which threatens then, 
without doing any I hing contrary to the Glory of G OD, or to the Damage of any Man. Thus, as our Author ſpeaks, Li. 2 
£.3. F$ 4. we muſt give Counſel faithfully to them who deſire it, and ſhew them the right Way, who are out of it. But, onthe 
contrary, we mult be filent in Things which may be prejudicial to any Perſon when ſpoken, either as to their Perſon, Goods, 
Reputation. Thus, if a Mad-man, running after another with a Sword in his Hand to ſlay him, asks us which Way he vent, ve 
may not only, but we _ to ſhew him another Way than that which the Perſon purſued took to ſave himſelf. And I cannot 
think that any Man will dare to maintain the contrary, For the ſame Reaſon the wiſe Midwives of Egypt did very well to fad 
out ſo good an Excuſe to Pharaoh, as we may fee by the Reward GOD gave them, In ſhort, the greateſt Abuſe of Speech 5 
without Contradiction, an Inſtrument of Damage to another. See F. 15. following. Hence it follows, that Men ought, above 
all Things, to act ſincerely in Bargains, and keep their Word inviolably when they have made a ſerious Engagement. Mor 
vver, we ought to remember what I have elſewhere obſerved, that when the Duties of Society and Self- love are equally balaticed 
the laſt ought to out- weigh; and ſo we may lawfully uſe our Speech for our own Advantage rather than any others. Thi 1 
grounded upon Mr. Titius's Obſerv. 248, &c. though his Opinion is not a Whit the leſs — It is certain, that, as Gretins l 
obſerved, Lib. 3. c. 1 f. 9. molt of the Heathen Philoſophers and ancient Chriſtians believed before St. Auguſtin, That whate! 
may be called a Lye, is not always unlawful, although that Matter be not well explained, as our Author has done after Cin, 
And fince theſe two famous Works have 1 in the World, very few, who have been converſant in the Study of 1 
Law, but have embraced their Notions. See, for Example, Mr. Thomafius, Furiſprud. Divin. Lib. 2. c. 8. Mr, Buddris, Elm. 
Phil. Prad. Part II. SeR. 6. $.3, Cc. Mr. Fabricius, in a Note upon the falſe Abdias, which makes a Patt of the Book 
Codex Apocryphus N. Teſtament. Mr. Noodt, De forma emend. deli mali, &c. c. 1, 2. And ſeveral other famous Writer. 
might, alſo, alledge a great Philoſopher of our Time, who had not Occaſion to explain this Point in his Writings. 
the Buſineſs here is not to produce Authorities, but to examine Reaſons. Thoſe who maintain, that all Speech, Which » 1. 
ter'd contrary to our Thoughts, is eſſentially criminal, ought to alledge good Proofs for it, taken either from the Natute 
the Thing, or from ſome deciſive Paſſage of Scripture, 1. As to the Nature of the Thing, I have not 5e ſeen ay 
Thing ſatisfactory produced. Our Author proves it well; and I will examine, in a few Words, the new Hypotheſis of t 
mode n Author in my Notes on F. 10. All that has hitherto been ſaid, with any Shew of Reaſon, may be reduced to theſe tee 
or three Difficulties, which are not hard to be reſolved. The firſt is this, If the Opinion, ſay they, that allows Men to feig! 
diſſemble upon certain Occaſions, either in Deed or Word, be once received, all Confidence in one another muſt be baniſhed 4 
the Earth, and, by conſequence, all Society deſtroy'd. For a Man cannot open his Mouth, or do the leaſt Thing; but it will 
firſt demanded of him, Whether he does not believe, that he may, in that Caſe, do otherwiſe than he thinks? But this Aigi77 1 
ſeems to be built on a Suppoſition entirely falſe, viz. That the Confidence, by which our Dealings in this Life ate ra 
is grounded only on this Perſuaſion, that they, who ſpeak; ought to ſay or do _ but what anſwers exactly to their Th0% th 
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j tural Diſſemblers, falſe Dealers, or Slaves to vile Intereſt ; in a Word, all thoſe, whoſe Honelty is dubious, 
-_ . our Confidence, and we ought not to truſt them, but with very great Caution; whether they ſhew that 
2 hat one may lawfully ſpeak contrary to Truth, or profeſs, that they believe it never allowable. But when we have 


that of their Relations and Friends. As every one is lad to have that Liberty, ſo he readily grants it to others ; and he cannot 


But t. ũs 1 oes not ſeem to be well drawn. For the Uſe of Speech is not only guided by Juſtice, Humanity, and Cha- 


ity, but, alſo, R a 
> Let us hear an agreeable ancient Writer upon this Subject, whom neither Grotius nor our Author have quoted. Oy 3} rel 
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an honeſt Man believes he may innocently, for ſome good Reaſon, by his Diſcourſe and Actions, impoſe _= another, yet he ſtill 
the Tongue, and other 


every Thing that tends to it. Now it is certain, that by Lying, Feigning, and 8 upon ſlight Occaſions, Men get a 


a Man be full of Reverence for the gen fo a Lover of Juſtice, careful to give every Man his Due, averſe to all fraudulent Dealing 
, I dare anſwer for him, he will never be guilty of any unlawful Diſſimulation, and, as far 


Difficulties raiſed againſt the Opinion of our Author, and to bring i A | *= 
Gain thas if 5 P , ng ſtronger Arguments to the contrary. It ſhall content myſelf in 


Day deliberately practiſed, not only by the moſt zealous Defenders of his Opinion, but by almoſt all Men in general. The Que - 
to free 


3. If, by Lying, we could keep our Nei hbour from eternal Damnation, we ſhould rather leave him to eriſh, than ſave bim b 


litions, if we ſuppoſed, that Lying is Evil in its own, Nature. But this is the Queſtion ; and if 1 i ar 
if v | is ; ; we diſcover 7 i 
tude attach'd to it, we can never leriouſly condemn a Lye, which anſwer'd ſuch good Ends, In fine, it is n 8 is 
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320 Of Speech, and the Obligation which attends it. Book Iy 


or elſe are uſed only among the baſer People, or 
towards ſuch to whom we owe no Reverence or 
Reſpect *. Caſaubon, in his Comment on Per/rus ®, 
hath diſputed at large, whether it be allowable to 
apply obſcene Words even to the Reproof and 
Correction of Vice, which is the ordinary Practice 
of ſatyrical Writers. | 

Theſe Words are grounded on /pecial Compat?, 
which either have been inveſted with a peculiar 
Signification, different from what they bear in 
common Ule, or which are utterly unknown to 
the ordinary Methods of Speech. Of which Kind 
are all thoſe Terms of Art, uſed by Mechanicks, 
and others; which, on Account of either the Mul- 
tiplicity and Confuſion of Things, or the meer 
Pleaſure of the Authors, have either been invented 
a-new, or applied to another Meaning than what 
they obtain'd in vulgar Diſcourſe. Now that no 
Man may be deceived by theſe Terms, amongſt 
Perſons who underſtand the particular Art, the 
very Nature of the Buſineſs in Hand will be a ſuf- 
ficient Caution and Security: And, amongſt the 
Unskilful, they ought to be explain'd and limited 
by common Words. Which Explication and Set- 
tlement is, likewiſe, neceſſary, when either Artifi- 
cers differ about the Uſe of their Terms; or when 
any Perſon, for ſome particular Reaſons, thinks fit 
either to coin new Words, or to fix a new Senſe 
on old ones ©. Some few Perſons, in Confederacy, 
may, and often do frame to themſelves peculiar 
Words and Marks of Things, or put a different 
Signification on vulgar Terms, ſo as to be under- 
ſtood by each other, and by none beſides. (And 
how far this Practice is lawful, will appear from 
the Sequel of our Enquiry.) In which Point it 
is enough, if thoſe Words or Marks rightly diſ- 
cover my Mind to thoſe, with whom I have thus 


2 Vid. Ciceron. Epiſt. ad Famil. IX. 22. 
Beginning. 


» 3a, 4. Þ. 342. 


mics, by altering the Signal of the Trumpet, uy 


lamedes invented Letters, not only for the Sake o 


« Stratagem. I. 1. c. 11. CI. 5. c. 16. Numb. 4. 


enter*d into a particular Covenant about their Ut 
And this holds too in other Signs, determin'q . 
the peculiar Impoſition of certain Men. Amor 
theſe, the principal are the military Tokens 2nd 
Signals of War ; of which Silence itſelf hath beer 
ſometimes uſed for one. Thus in Polyenus f 
Arcadian General undertaking, by Night, to fy 
prize the Spartans at the Togea, gave his Selen 
no other Sign but this, That they ſhould ki al 
who ask'd for any Sign. The Arcadians, there 

were ſilent ; but the Spartans, not knowing the 
Fellows in the Dark, and ſo demanding the Wil, 
were ſlaughter'd by the Enemy. And fo Pammens 
in the fame Author ©, put a Cheat upon his Ex. 


quite inverting the ordinary Method and [| 
commanding his Men to fall on when a Trumr 
ſounded a Retreat, and to retire when it ſeem'( u 
call them to a cloſe Engagement. 

VII. But we muſt carefully obſerve, that althy! 
by this general and ſpecial Compact, we are bound 
to uſe our Words, and other Signs, in the Manner 
that hath been agreed upon; yet we are not here. 
by, in the leaſt, obliged to open and diſcover our 
Minds to all Perſons. To which may be appli 
the Saying of Apollonius Tyaneus, (in Philifra, 
I. iv. c. 11. p. 191. Edit. Par. Morel. An. 1605.) b. 


Writing, but, likewiſe, that Men might come 19 th 
Knowledge of thoſe Things which were not to be uri 
ten. But to effect this, it is neceſſary that another 
Obligation be added, ariſing either from ſome 
particular Covenant, or from the general Com- 
mand of the Law of Nature : Or, laitly, from the 
Quality and Condition of the Buſineſs, which is, 2 
preſent, to be tranſacted by Speech: Thus, for In- 
ſtance, if I undertake to be an Inſtructor to ary 

Perſon, 


© Add Bacon's Advancement of Learning, J. 3. c. 4. in tie 
e Lib. 5. c. 19. 


7 To explain this Matter diſtinctly, we are to obſerve, that Speech, as all other Actions of an indifferent Nature, is to be ge. 


i 


vern'd by three great Principles of Duty, of which we have ſpoken before, but muſt now repeat them, wiz. Religion, Self-lint, 
and Sociability. I. When we ſpeak to GOD, we muſt always ſpeak the Truth freely. This is evident of itſelf, though our A. 
thor proves it briefly in the Begining of F. 10. Nor ſhould we ever abuſe our Speech, when we ſpeak to Men, to the Diſhonout 
of GOD. See the Abridgment of the Duties of a Men and Citizen, Lib. 1. cap. 4. F. 7. numb. 5. 6. II. When we make Ut 
of Speech in Behalf of ourſelves, either to ſecure or deſend ourſelves, or to procure ourſelves ſome innocent Advantage, which 
neither entrenches upon the Glory of GOD, or the Rights of our Neighbour. In theſe Caſes tis not only permitted, but ex 
preſlv ordain'd by the Law of Nature, either to ſpeak the 'T'ruth, or be filent ; or even to feign and diſſemble, as a lawful Deferce 
of ourſelves, or our innocent 2 requires. III. The Duties of Sociability oblige us, alſo, either to ſpeak the Truth plainly 
or be ſilent, or feign and diſſemble, if by that Means we can either do Good to others, or avert the Danger which threatens then, 
without doing any | hing contrary to the Glory of G OD, or to the Damage of any Man. Thus, as our Author ſpeaks, Lb. 2. 
£. 3. $ 4. we mult give Counſel faithfully to them who deſire it, and ſhew them the right Way, who are out of it. But, on de 
contrary, we muſt be filent in Things which may be prejudicial to any Perſon when ſpoken, either as to their Perſon, Goods, «f 
Reputation. Thus, if a Mad-man, running after another with a Sword in his Hand to ſlay him, asks us which Way he went, ze 
may not only, but we ought to ſhew him another Way than that which the Perſon purſued took to ſave himſelf, And I cate: 
think that any Man will dare to maintain the contrary, For the ſame Reaſon the wiſe Midwives of Egypt did vety well to fad 
out ſo good an Excuſe to Pfaraob, as we may fee by the Reward GOD gave them. In ſhort, the greateſt Abuſe of Speech 5. 
without Contradiction, an Inſtrument of Damage to another. See F. 15. following. Hence it follows, that Men ought, aboit 
all Things, to act fincerely in Bargains, and keep their Word inviolably when they have made a ſerious Engagement. Mor: 
over, we ought to remember what I have elſewhere obſerved, that when the Duties of Society and Self- love are equally balaticed 
the laſt ought to out weigh; and ſo we may lawfully uſe our Speech for our own Advantage rather than any others. This B 
grounded upon Mr. Ttius's Obſerv. 248, Cc. though his Opinion is not a Whit the leſs ſingular. It is certain, that, as Grau b 
obſerved, Lib. 3. c. 1 $.9. moſt of the Heathen Philoſophers and ancient Chriſtians believed before St. Augnſtin, That whetere 
may be called a Lye, is not always unlawful, although that Matter be not well explained, as our Author has done after C, 
And fince theſe two famous Works have appeared in the World, very few, who have been converſant in the Study of vat 
Law, but have embraced their Notions. See, for Example, Mr. Thomaſius, Juriſprud. Diuin. Lib. 2. c. 8. Mr. Buddeis, 64% 
Phil. Prad. Part II. Sect. 6. F. 3, Cc. Mr. Fabricius, in a Note upon the falſe Abdias, which makes a Patt of the Book called 
Cod Apocryphus N. Teſtament. Mr. Noodt, De forma emend. deli mali, &c. c. 1, 2. And ſeveral other famous Wiiters 1 
might, alſo, al'edge a great Philoſopher of our Time, who had not Occaſion to explain this Point in his Writings. = 
the Buſineſs here is not to produce Authorities, but to examine Reaſons. Thoſe who maintain, that all Speech, which » ® 
ter'd contrary to our Thoughts, is eſſentially criminal, ought to alledge good Proofs for it, taken either from the Nature 0 
the Thing, or from ſome deciſive Paſſage of Scripture. 1. As to the Nature of the Thing, 1 have not ye. ſen 7 
Thing ſatisfactory produced. Our Author proves it well; and I will examine, in a few Words, the new Hypotheſis of 
mode n Author in my Notes on F. 10. All that has hitherto been ſaid, with any Shew of Reaſon, may be teduced to thei? 
or three Difficulties, which are not hard to be reſolved. The firſt is this, If the Opinion, ſay they, that allows Men to feigh 2 
diſſemble upon certain Occaſions, either in Deed or Word, be once received, all Confidence in one another mult be baniſhec fro 
the Earth, and, by conſequence, all Society deſtroy'd. For a Man cannot open his Mouth, or do the leaſt Thing; but it _ 
firſt demanded of him, Whether he docs not believe, that he may, in that Caſe, do otherwiſe than he thinks? But this 4189777 
ſeems to be built on a Suppoſition entirely falſe, viz. That the Confidence, by which our Dealings in this Life ate maintait 5 
is grounded only on this Perſuaſion, that they, who ſpeak, ought to ſay or do 1 but what anſwers exactly to their Tho” 


their own Conſcience, being Judge, But Experience, and the Knowledge of the World, prove the contrary evidently. 10 
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a ruth, Men are to ) inſomuch, that wh rves, © Serm. fal ghts. I ſay, as far as as far 
« Queſtions, & « r other of the Thin too cunning to ſuffi , whoſoever would be fidel. c. G. Diſſimul y, as far as is poſ- 
* , fo artful, th gs which they d er us to remain 1 be conceal'd, b ulation is a n 
„ mcuts; and if 3 at unleſs you maintai y deſire to know. Th n in a perfect Indiff „becomes a Diſſi eceſſary 
you had "ll o nothing to diſc n an obſlinate and ridi ey*ll attack yo ifference, without ſh embler, whe- 
— 9 over them, they? ridiculous Sil you, examine and ewing an . 
* perſett Concealment, i may guard yourſelf al „they'll make ſuch Conj ence, you muſt di and pump you with y Incli- 
* pendent upon Sil ent, if ſome Degree of D; ong Time by Equiy -onjeCtures upon yo diſcover ſomethin ith a thouſand 
* of Silence lence. To keep a juſt ” iſſimulation be n oe any i and dark E. ur Silence, that it Fg of your Senti 
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State of ſuch or ſuch an Affair, he is bound, by 
Covenant to acquaint me with all the Diſcoveries 
and Informations he hath gain'd about that Matter- 
If I am to exerciſe, towards another, any Duty of 
Humanity, which muſt be perform'd by Speech, 
it is manifeſt my Words muſt be agreeable to my 
Thoughts and Intentions. If a Man undertake to 
write an Hiſtory *, he is to deliver nothing which 
he knows to be falſe, by virtue of that general 
Obligation by which we are bound to promote the 
Uſe and Benefit of others. As we are, likewile, 
by a common Engagement tied to expreſs our 
Minds by the cleareſt and plaineſt Signs, in all ſuch 
Caſes, when, if we do otherwiſe, we may bring 
ſome Hurt or Prejudice on innocent Perſons. So, 
laſtly, in all Commerce and Buſineſs between Men, 
in which, by the Conſent of the Parties,, ſome 
Right or Obligation is to be produced, we are to 
declare our Meaning openly and clearly to the Per- 
ſons with whom we Teal, For otherwiſe, there 
could be no poſſible Way of rightly adjuſting thoſe 
Concerns. But ſince it doth not always ſo happen, 
that I am bound by any of theſe Rules to open my 
Thoughts to another about any Affair, eſpecially 
ſuch as is private and particular, it is evident from 
hence, that I am not under an Engagement to un- 
fold all my Opinions and Intentions to Men alike, 
but thoſe only which they have a Right (either 
perfect or imperfect) to underſtand ; which Right 
ſuppoſeth a correſpondent Obligation on my Part : 


a /chyl. Coephor. ovya» d, &c. v. 580. The Art of Science and of well-term'd Speech. 


And that, therefore, I may fairly cone 
ſemble thoſe Things, which anther eee gol. at. 
to know, and which I myſelf have no oh. a 
to diſcloſe : Nay, in ſuch Caſes, Where a 
elſe is injured in his Right, and where the Ag , 
tage or the Safety of myſelf, or of ſome oth« 4 
ſon, cannot otherwiſe be procured, it ſhal We 
lowable for me to apply the common Signs in f : 
a Manner, as to expreſs what is really contrat ; 
my Judgment. For ſince the Compact, 3 2 
plying Signs in ſuch a certain Way, bears 3 U,, 
to other Obligations, which are, by the Me. 
theſe Signs, to be fulfilled ; therefore, whe 8 l 
Obligations ceaſe, there appears no Reaſon * 
may not make a different Uſe of the Signs, if 
jure no Man, and, at the ſame Time, have no i 
Convenience of benefitting. myſelf or others 
VIII. From theſe Principles, and fundane 
Rules, it is caſy to underſtand both the — 
Truth, which Men are obliged to ſpeak and 
feſs; and the Nature of a Lye, which is fh f 
horr'd by all the Good and Honeſt, and the * 
tation of which every Man looks on as' the fou 
Diſgrace . The former then conſitts in gl 
That the Signs which we make uſe of, and «<, : 
cially our Words, do, in a proper and cn 
Manner, repreſent our Thoughts to another who 
hath a Right to underſtand them ; and to when 
we are bound, either by a perfect, or an imperſe 
Obligation to diſcover them: And this to th 


d Sophocl, Trachin, p. 30. 


Edit. H. Steph. dg ideu9igu e, αοννοον, Kc. 
What Fate ſo grievous to a Free-born Man 
As to be call'd a Lyar ? 


Add Montaign's Eſſays, I. 1. c. 9. I. 2. c. 18. 
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determine, when and how many Times we are permitted to lye ; that depends upon Circumſtances, which are infini 

Man's Judgment. Here, as in many other moral Subjects, we can give general Rules only. As often as * Le way 
have no Right to require of us to ſpeak freely what we think, we do them no Injury, if we conceal the Truth from them. Ard 
ſo the Diſguiſing of the Truth has not the principal Property. of a true Lye, which is to give them, with whom we treat, Reaſon w 
complain, that we have not dealt ſincerely with them. But it does not follow, that we may always ſpeak or act in a Manner di. 
ſerent from our Thoughts, even though a Perſon ſhould have no Right to require the contrary of us. I have given above the 
Reaſons which relate to ourſelves, and to the Conſequences of taking too large a Liberty. I own, that this Permiſſion may be 
eaſily abuſed, and, therefore, the ſureſt Way 1s to uſe it as little as poſſible ; but a good Uſe may be made of it; and in whit x 
bad Caſe ſhall we be, if we muſt condemn and diſuſe all thoſe Things, x which Men take an Occaſion to excuſe or juſtify thei 
Irregularities ? But, II. If it be true, as we have ſhewed, that the Principles of natural Law afford nothing to prove, that all BH 
courſe, and, in general, every exterior Sign differing from our Intentions and Knowledge, is criminal of itſelf. Nor is there any 
more Evidence to prove, that the Holy Scriptures condemns it abſolutely, at leaſt, ante we may ſay, (what, indeed, I do nat 
believe) that the Law, which forbids Lying and Diſſimulation, is a poſitive Law only. Thus we cannot alledge any Text either 
in the Old or New Teſtament, where Lying or Diſſimulation is mentioned, but it is accompanied with ſome Fraud or Chezt, 2d 
by which, at leaſt, ſome Duty of Charity is broken. Nothing is more common in the Style of the Hebrexvs and Hellenifi, tha 
to underſtand, by Truth, Fidelity in keeping our Engagements; and by Lying, Perfidiouſneſs, Deceit, and Injury done our Neigh- 
bour, after ſome Manner or other. The Reaſon that St. Paul gives for his Exhortation, To awoid Lying, and ſpeak the Truth ccm 
Man to his Neighbour, inſinuates plainly enough, that he did not extend his Prohibition to Lyes profitable, and alrogether in- 
cent. For; ſays the Apoſtle, ave are all Members one of another : That is to ſay, that the good of Society is the Foundation of thi 
Duty. Therefore we mult not extend it farther than the Advantages of Society requires. But this will never prove, that we mutt, 
on this Account, ſpeak the "Truth to all Men, at all Times and Places. On the contrary, it is for the Intereſt of Society, tht 
we ſhould often ſpeak and act otherwiſe than we think. See Yelthuy/en de Princ. Juſii & Decori, where we may find Reflettios 
which I have omitted. Farther, we may obſerve in the Scripture ſeveral Examples of good Men, who are not blamed for having 
uſed ſome Diſſimulation or innocent Lye. See Mr. Le Clerc on Gen. xii. 13, Moreover, there is one Caſe which proves plainly, 
that it is ſometimes commendable to ipeak contrary to what we think, and that is, of the Egyptian Midwives mentioned beſore 
by the Bye. Sce Exod. i, 20, 21. As to myſelf, I think an unanſwerable Argument for my Opinion may be drawn fron 
it, *Tis evident, theſe Women did not ſpeak the Truth to Pharavch ; and if any one doubt of it, he will be convinced, if he cad 
what Mr. L. Clerc ſays about it, in his Remarks upon the ſeventeenth Queſtion of his Uncle; and moſt of our Interpreters a 
Divines agree with him, Nevertheleſs, God greatly rewarded that Lye, and, conſequently, not only excuſed it, but appioitd 
it. For it is an empty metaphyſical Subtilty to ſay with St. Auguſtin, That God rewarded not the Lye, but the Act of Mer, 
which thoſe wiſe Women ſhewed. Nox ef itague in eis [ Hebrais obſtetricibus & Rahab Jerichuntina] renumerata fallacia, ſu bi, 
wolentia ; benignitas mentis, non iniquitas mentientis. Contra Mendac. ad Conſent. cap. 23. As if one and the fame Adion cou 
be good and evil in divers Reſpects, or as if a good Intention could render an Action, in its own Nature evil, good. But if © 
Example do not ſatisfy, behold another; which will make it plain, that God permits, yea, requires ſometimes, that Men ©: 
an innocent Delnſion. Tis of the Prophet, who is ſpoken of, 1 Kings xx. 35, &c, This holy Man, by God's Order, das 
cauſed himſelf to be wounded, ſet himſelf in the Way where King 4hab was to paſs, and cover'd himſelf with a Veil, that it ng 
not be known that he waited for him; when he perceived him coming, he cried out, and implored his Help; and he tell hin 
how he came in that Condition by an Accident, which he had . He ſays, That being in the Middle of the Battle, a ce. 
tain Man brought a Priſoner to him, and charged him to keep him ſafe, upon Pain of Life, or paying a Talent; but wt. bs 
was buſy up and down, his Priſoner got away. Hereupon the King tells the Prophet, that he had condemned himſelf; and the! 
the Prophet unveiled himſelf, declared to him why God had ordered him to uſe ſuch an Artifice, viz. That Ahab might cone" 
himſelf by judging in the like Caſe, See Mr. Le Clerc's Notes upon the Place. Add, alſo, here what I have ſaid in {everal No 
upon Grotis, Lib. 3. cap. 1. where I have had Occaſion to make ſome new Reflections upon this Subject. The Reader will ther 
find an Anſwer to all the Objections ought againſt this Opinion, which, I think, I have fully eſtabliſhed, 

: See what our Author has ſaid in- his Diſcourſe, De Obligatione erga Patriam, F. 23. 
2 See $. 10. following. | | 
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hat he, by apprehending our Meaning, may 
perk ſome Benefi or may eſcape ſome unde- 
{-rved Evil, which would have follow d upon our 
deceiving him. So that beſides that Logical Truth, 
which conſiſts in a Conformity between Words and 
Things, this Ethical or Moral Truth, of which 
we are now treating, ſuperadds the Intention and 
Obligation of the Speaker : On which Score, he 
who declares the Truth out of Error, or Impru- 
dence, hath barely recited the Logical Truth, but 
hath not exerciſed the Moral. And he who blabs 
out any Matter without any Obligation in him- 
ſelf, or any Right in the other Party, ought to 
be eſteem'd rather an idle Pratler, than a Speaker 
of Truth. And hence it is eaſy to gather, what 
muſt be the Nature of a Zye ; namely, that it is, 
when our Signs or Words bear a different Senſe 
from our real Conceptions; whereas the Perſon to 
whom the Signs were directed, had a Right to 
underſtand, and to judge of thoſe Conceptions 
and we, on our Part, lay under an Obligation to 
make him apprehend our Meaning. I take this 
to be a more clear and diſtinct Way of ſhewing 
the Neceſſity we ſtand under to declare our real 
and undiſguiſed Intentions, than if I ſhould derive 
the Sin and the Baſeneſs of Lying, barely from 
that gra Rule of natural Law, that No Man 
is to be Mrt; as if the whole Nature of a Lye con- 
ſiſted in its Power of hurting. For, ſtrictly ſpeak- 
ing, we do not hurt another by with-holding from 
him what he hath only an imperſect Right to re- 
ceive; and yet the Violation of ſuch an imperfect 
Right is ſufficient to conſtitute a Lye. For the ſame 
Reaſon Philoſtratus's Notion of a Lye is confuſed 
and unaccurate, when he reports *, That amongſt 
ſome of the Indians, any Student in Philoſophy, 
who was found guilty of this Vice, was render'd 
| incapable of bearing any Magiſtracy or Honour, 
Becauſe he had, by Lying, cheated the common Society 
of Mankind. But, as in all Acts by which we re- 
cede from Law, Error, Imprudence, and Raſhneſs, 


are diſtinguiſh'd from Malice, or wicked Deſign ; 


ſo neither is any Man properly ſaid to He, but he 
who, with evil Intention, and pre-conceived Ma- 
lice, tells another what is really different from his 
Sentiments or Reſolutions, either to prejudice or 
to delude him. And hence, he who having been 
deceived by another Man, delivers Things, which 
he himſelf takes to be true, reports a Lye, but is 
not himſelf the Lyar. Yet a Perſon, who catch- 
ing up Things with too haſty a Credulity, after- 
wards diſperſeth them amongſt others, expoſes 
himſelf to the Cenſure of Raſhneſs and Folly. Nay, 
the Spreading of another Man's Lye, or of a Mat- 
ter not certainly known, may, in ſome Caſes, bring 
an Obligation on the Publiſher to repair the Da- 
mage occaſioned by the Report; eſpecially when 
ſuch a Publication approacheth near to that Treſ- 
paſs, which the Civilians term culpa lata ® *, 


Apollon. Tyan. I. 2. 


> See the Story of Cell. Baſſus in Tacit. Ann. I. 16. c. 1, Sc. 
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IX. Having thus diſcover'd the true Source, and 
the genuine Foundation of Truth and of Lyes, we 
may aſſure ourſelves, that thoſe Authors are miſ- 
taken, who aſſert, That a Lye and an Untruth are 
really the ſame Thing, and that he deſerves to be 
branded with the Name of a Lyar, who ſays any 
Thing differing from his Judgment; and that, con- 
ſequently, to ſpeak otherwiſe than we think, is in 
its own Nature baſe and ſinful. An Untruth is 
when you apply Words in ſuch a Manner, as that 
another ſhall conceive from them a. Senſe not 
agreeable to your inward Imaginations. But now; 
it the other Party have no Right, by Virtue of 
which he ought clearly to underſtand my Mean- 
ing; and it I do not hereby prejudice any Man 
without Cauſe, there ſeems to no Reaſon why; 
if I find it convenient for me, I may not uſe thoſe 
Words rather according to my own Pleaſure, than 
the Pleaſure of another. Hence every Lye is an 
Untruth, but every Untruth cannot come under the 
Name of a Lye : And if we take Ariſtotle * in this 
Senſe, when he affirms, That a Lye is in itſelf foul 
and diſgraceful, there will be no Need of Grotins's 
Limitation, who explains 0 avro, in itſelf, by 
generally, or without Regard to the Circumſtances ©, 
For ſuch an Untruth as eſcapes Cenſure, by virtue 
of ſome particular Circumſtances, ought, on no 
Account, to ſuffer the odious Character of a Lye. 
And, on the other Side, that every Lye, properly 
ſo called, is in its own Nature baſe and ſcandalous, 
ſeems to be beyond Diſpute, | 

It is worth remarking on this Head, that the 
very ſpeaking what is true, may ſometimes create 
and conſtitute a Lye : Which not only happens, 
when a Perſon affirms the Truth with the Air 
and Addreſs of a Lye, and by his * Manner, his 
Geſtures, and his Action, which uſed to be, as it 
were, the Lite and Soul of Diſcourſe, makes his 
Hearers believe the contrary to what he delivers; 
as Quinilian ſhews us how it is poſſible to be 
guilty of a Lye, as well as of a Solæciſin, by a baſe 
Action, when we ſpeak one Thing, and hint ano- 
ther, by a Poſture or a Nod; but it chiefly takes 
Place in thoſe, who, by a Practice of frequent Ly- 
ing, have deprived themſelves of all Credit and Be- 
lief. Now ſuch Perſons, as they are not eaſily re- 
2 how willing ſoever they may be to deliver 

erious Truths; ſo they have an Opportunity of 
abuſing the Diffidence of a Hearer *, to his De- 
ception and Deluſion ; who, thinking them to be 
always like themſelves, may eaſily be cheated by 
believing quite the contrary of what they averr. 
The Inſtance in the Fable is well known, where 
the Boy ſo often tricked the Countryman with a 
falſe Alarm of the Wolf, that, at length, when the 
Wolf really appcar'd, he could not gain Credit 
enough for their Aſſiſtance. Ageſtlaus * turn'd this 
Fetch into a Stratagem of War. For in as much 
as it is reckoned moſt impolitick in a General 
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1 See Lib. 3: c. 1. F 4. before-going. 
His Words are, Kab dur 3} 73 wiv 4.53 avon, 
According to the Judgment of Quinctilian, Inſtit. 


ſueceeded him in his Emba 
they have met with their Match; for if they tell me one Lye, 


lieved me. 
ſador, quoted by Amelot di Houſſaie, u 


I'll tell them an Hundred. But, ſays Vega, 1 
ſometimes, for I anſwer'd their Lyes with as many Truths ; and I found that it turn'd to as good an Acco 


Thus we ſee how Lyars may be deceived. This is related by John Antonio de 
n the thirteenth Letter of O/z, 


erb, Eth. Nicom. I. iv. c. 13. 


rat. I. i. c. 5. In geſtu etiam nonnulli putant idem vitium inefſe, cum aliud 
voce, aliud nutu, vel manu demonſtratur ; which is the Senſe of our Author 


+ "Twas upon this e e that the judicious Conduct of John de Vega was 
ge, That he would not find the leaſt Truth in the 


—_— when he told Dizgo de Mendoza, who 
iniſters of that Court. Mend:za replied, Then 
took another Courſe 
unt ; for they never be- 
era in Diſc. ii. concerning an Ambaſ- 


5 Here we may add ſome Verſes of Horace, Epiſt. 1. i. Ep. 17. v. 55. 
Nota refert Meretricis acumina, ſæpe catellam, 
Sepe periſcelidem raptam fibi flentis, uti mox 
Nulla fides damnis, weriſque doloribus adjit, &c. 
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State of ſuch or ſuch an Affair, he is bound, by And that, therefore, I may fairly conceal 
Covenant to acquaint me with all the Diſcoveries ſemble thoſe Things, which another hath r at. 
and Informations he hath gain'd about that Matter. to know, and which I myſelf have no Ohj; gh 
If I am to exerciſe, towards another, any Duty of to diſcloſe * : Nay, in ſuch Caſes, where * 
Humanity, which muſt be perform'd by Speech, elle is injured in his Right, and where the Ade. 
it is manifeſt my Words muſt be agreeable to my tage or the Safety of myſelf, or of ſome ot, = 
Thoughts and Intentions. If a Man undertake to ſon, cannot otherwiſe be procured, it wal be © 
write an Hiſtory ', he is to deliver nothing which lowable for me to apply the common Signs! * 
he knows to be falſe, by virtue of that general a Manner, as to expreſs what is really 8 uch 
Obligation by which we are bound to promote the my Judgment. For ſince the Compact , to 
Uſe and Benefit of others. As we are, likewiſe, plying Signs in ſuch a certain Way, beers 1 1 
by a common Engagement tied to expreſs our to other Obligations, which are, by the Moo 
Minds by the cleareſt and plaineſt Signs, in all ſuch theſe Signs, to be fulfilled ; therefore, whe 6 > 
Caſes, when, if we do otherwiſe, we may bring Obligations ceaſe, there appears no Reaſon Fry 
ſome Hurt or Prejudice on innocent Perfons. So, may not make a different Uſe of the Signs K 4h 
laſtly, in all Commerce and Buſineſs between Men, jure no Man, and, at the ſame Time, have ha 7 5 
in which, by the Conſent of the Parties,, ſome Convenience of benefitting myſelf or others P 
Right or Obligation is to be produced, we are to VIII. From theſe Principles, and fundame 
declare our Meaning openly and clearly to the Per- Rules, it is eaſy to underſtand both the Nau „ 
ſons with whom we deal. For otherwiſe, there Truth, which Men are obliged to ſpeak ua 
could be no poſſible Way of rightly adjuſting thoſe feſs; and the Nature of a Lye, which is {, , 
Concerns. But ſince it doth not always ſo happen, horr'd by all the Good and Honeſt, and the 1 
that I am bound by any of theſe Rules to open my tation of which every Man looks on as the * 
Thoughts to another about any Affair, eſpecially Diſgrace“ . The former then conſits in rey 
ſuch as is private and particular, it is evident from That the Signs which we make ule of, and iy 
hence, that I am not under an Engagement to un- cially our Words, do, in a proper and convaine 
fold all my Opinions and Intentions to Men alike, Manner, repreſent our Thoughts to another, uk 
but thoſe only which they have a Right (either hath a Right to underſtand them ; and to wie 
perfect or imperfect) to underſtand ; which Right we are bound, either by a perfect, or an imperſca 
ſuppoſeth a correſpondent Obligation on my Part: Obligation to difcover them: And this to th 

a hl. Cœphor. c 6 dre, &c. v. 5 80. The Art of Science and of well-term' . d Sophocl, Trackix, p 4,» 
Edit. l. Suh! vl bu 940 Jeder e he, n Sepbacl, Trachi P. 300. 

What Fate ſo grievous to a Free-born Man 
As to be call'd a Lyar ? 


Add Montaign's Eſſays, I. 1. c.g. I. 2. c. 18. 


A 
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determine, when and how many Times we are permitted to lye ; that depends upon Circumſtances, which are infinite, and e- 
Man's Judgment. Here, as in many other moral Subjects, we can give general Rules only. As often as they, to whom we f 
have no Right to require of us to ſpeak freely what we think, we do them no Injury, if we conceal the Truth from them. And 
ſo the Diſguiſing of the Truth has not tae principal Property. of a true Lye, which is to give them, with whom we treat, Reaſon to 
complain, that we have not dealt ſincerely with them. But it does not follow, that we may always ſpeak or act in a Manner di- 
ſerent from our Thoughts, even i a Perſon ſhould have no Right to require the contrary of us. I have given above the 
Re:ſons which relate to ourſelves, and to the Conſequences of taking too large a Liberty. I own, that this Permiffion may be 
eaſily abuſed, and, therefore, the ſureſt Way is to uſe it as little as poſſible ; but a good Uſe may be made of it; and in wk: 2 
bad Caſe ſhall we be, if we muſt condemn and diſuſe all thoſe Things, by which Men take an Occaſion to excuſe or jullify ther 
Irregularities ? But, II. If it be true, as we have ſhewed, that the Principles of natural Law afford nothing to prove, that all Di 
courle, and, in general, every exterior Sign differing from our Intentions and Knowledge, is criminal of itſelf. Nor is there 427 
more Evidence to prove, that the Holy Scriptures condemns it abſolutely, at leaſt, unleſs we may ſay, (what, indeed, I do nt 
believe) that the Law, which forbids Lying and Diſſimulation, is a poſitive Law only, Thus we cannot alledge any Tex, either 
in the Old or New Teſtament, where Lying or Diſſimulation is mentioned, but it is accompanied with ſome Fraud or Chez, ad 
by which, at leaſt, ſome Duty of Charity 1s broken. Nothing is more common in the Style of the Hebrews and Hellerifs, than 
to underſtand, by Truth, Fidelity in keeping our Engagements; and by Lying, Perfidiouſneſs, Deceit, and Injury done our Neig- 
bour, aſter ſome Manner or other. The Reaſon that St. Paul gives for his Exhortation, To awoid Lying, and ſperk the Truth c 
Man to his Neighbour, infinuates plainly enough, that he did not extend his Prohibition to Lyes profitable, and alrogether inne- 
cent. For; ſays the Apoſile, ave are all Members one of another: That is to ſay, that the good of Society is the Foundation of ths 
Duty. Therefore we mult not extend it farther than the Advantages of Society requires. But this will never prove, that we mul, 
on this Account, ſpeak the Truth to all Men, at all Times and Places. On the contrary, it is for the Intereſt of Socicty, tht 
we ſhould often ſpeak and act otherwiſe than we think. See Yelthuy/en de Princ. Fufii & Decori, where we may find Refeettion 
which I have omitted. Farther, we may obſerve in the Scripture ſeveral Examples of good Men, who are not blamed for havirg 
uſed ſome Diſſimulation or innocent Lye. See Mr. Le Clerc on Gen. xii. 13. Moreover, there is one Caſe which proves plan, 
that it is ſometimes commendable to (peak contrary to what we think, and that is, of the Egyptian Midwives mentioned befcte 
by the Bye. See Exod. i, 20, 21. As to myſelf, I think an unanſwerable Argument for my Opinion may be drawn from 
it, *Tis evident, theſe Women did not ſpeak the Truth to Pharach ; and if any one doubt of it, he will be convinced, if he tr 
what Mr. Le Clerc ſays about it, in his Remarks upon the ſeventeenth Queſtion of his Uncle; and moſt of our Interpreters 2 
Divines agree with him, Nevertheleſs, God greatly rewarded that Lye, and, conſequently, not only excuſed it, but approved 
it. For it is an empty metaphyſical Subtilty to ſay with St. Augiſtin, That God rewarded not the Lye, but the Act of Mer, 
which thoſe wiſe Women ſhewed. Nox eſt itaque in eis [ Hebræis obſtetricibus & Rabab Jerichuntina] renumerata fullacia, Hi bu. 
wolentia ; benignitas mentis, non iniquitas mentientis. Contra Mendac. ad Conſent. cap 23. As if one and the fame Action 0%. 
be good and evil in divers Reſpeéts, or as if a good Intention could render an Action, in its own Nature evil, good. But !! U 
Example do not ſatisfy, behold another; which will make it plain, that God permits, yea, requires ſometimes, that Men ©: 
an innocent Delnſion. *Tis of the Prophet, who is ſpoken of, 1 Kings xx. 35, &c, This holy Man, by God's Order, dss 
cauſed himſelf to be wounded, ſet himſelf in the Way where King Aal was to paſs, and cover'd himſelf with a Veil, that i ne 
not be known that he waited for him; when he perceived him coming, he cried out, and implored his Help; and he tells bin 
how he came in that Condition by an Accident, which he had ran, He ſays, That being in the Middle of the Battle, a& 
tain Man brought a Priſoner to him, and charged him to keep him ſafe, upon Pain of Life, or paying a Talent; but white 
was buſy up and down, his Priſoner got away. Hereupon the King tells the Prophet, that he had condemned himſelf ; ard 19 
the Prophet unveiled himſelt, declared to him why God had ordered him to uſe ſuch an Artifice, viz. That Ahab might cee, 
himſelf by judging in the like Caſe, See Mr. Le Clerc's Notes upon the Place, Add, alſo, here what I have ſaid in {everal No 
upon Grotius, Lib. 3. cap. 1. where I have had Occaſion to make ſome new Reflections upon this Subject. The Reader will thers 
find an Anſwer to all the Objections brought againſt this Opinion, which, I think, I have fully eſtabliſhed, 

: See what our Author has ſaid in his Diſcourſe, De Obligatione erga Patriam, F. 23. 

> See $. 10. following. * 
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at he, by apprehending our Meaning, may 
3 Benefit, or may eſcape ſome unde- 
(-rved Evil, which would have follow'd upon _ 
deceiving him. So that beſides that Logical Truth, 
which conſiſts in a Conformity between Words and 
Things, this Ethical or Moral Truth, of which 
we re now treating, ſuperadds the Intention and 
Obligation of the Speaker : On which Score, he 
who declares the Truth out of Error, or Impru- 
dence, hath barely recited the Lagical Truth, but 
hath not exerciſed the Moral. And he who blabs 
out any Matter without any Obligation in him- 
{-If, or any Right in the other Party, ought to 
be eſteem'd rather an idle Pratler, than a Speaker 
of Truth. And hence it is eaſy to gather, what 
muſt be the Nature of a Lye ; namely, that it is, 
when our Signs or Words bear a different Senſe 
from our real Conceptions ; whereas the Perſon to 
whom the Signs were directed, had a Right to 
underſtand, and to judge of thoſe Conceptions; 
and we, on our Part, lay under an Obligation to 
make him apprehend our Meaning. I take this 
to be a more clear and diſtinct Way of ſhewing 
the Neceſſity we ſtand under to declare our real 
and undiſguiſed Intentions, than if I ſhould derive 
the Sin and the Baſeneſs of Lying, barely from 
that oagþral Rule of natural Lato, that No Man 
is to be Mrt; as if the whole Nature of a Lye con- 
ſiſted in its Power of hurting. For, ſtrictly ſpeak- 
ing, we do not hurt another by with-holding from 
him what he hath only an imperfeft Right to re- 
ceive; and yet the Violation of ſuch an imperfect 
Right is ſufficient to conſtitute a Lye. For the ſame 
Reaſon Philoſtratus's Notion of a Lye is confuſed 
and unaccurate, when he reports *, That amongſt 
ſome of the Indians, any Student in Philoſophy, 
who was found guilty of this Vice, was render'd 
incapable of bearing any Magiſtracy or Honour, 
Becauſe he had, by Lying, cheated the common Society 
of Mankind. But, as in all Acts by which we re- 
cede from Law, Error, Imprudence, and Raſhnefſs, 
are diſtinguiſh'd from Malice, or wicked Deſign ; 
ſo neither is any Man properly ſaid to He, but he 
who, with evil Intention, and pre-conceived Ma- 
lice, tells another what is really different from his 
Sentiments or Reſolutions, either to prejudice or 
to delude him. And hence, he who having been 
deceived by another Man, delivers Things, which 
he himſelf takes to be true, reports a Lye, but is 
not himſelf the Lyar. Yet a Perſon, who catch- 


ing up Things with too haſty a Credulity, after- 


wards diſperſeth them amongſt others, expoſes 
himſelf to the Cenſure of Raſhneſs and Folly. Nay, 
the Spreading of another Man's Lye, or of a Mat- 
ter not certainly known, may, in ſome Caſes, bring 
an Obligation on the Publiſher to repair the Da- 
mage occaſioned by the Report ; eſpecially when 
ſuch a Publication approacheth near to that Treſ- 
paſs, which the Civilians term culpa lata ® .. 
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IX. Having thus diſcover'd the true Source, and 
the genuine Foundation of Truth and of Lyes, we 
may aſſure ourſelves, that thoſe Authors are mit- 
taken, who aſſert, That a Lye and an Untruth are 
really the ſame Thing, and that he deſerves to be 
branded with the Name of a Lyar, who ſays any 
Thing differing from his Judgment ; and that, con- 
ſequently, to ſpeak otherwiſe than we think, is in 
its own Nature baſe and ſinful, An Untruth is 
when you apply Words in ſuch a Manner, as that 
another ſhall conceive from them a. Senſe not 
agreeable to your inward Imaginations. But now, 
it the other Party have no Right, by Virtue of 
which he ought clearly to underſtand my Mean- 
ing; and if I do not hereby 3 any Man 
without Cauſe, there ſeems to be no Reaſon why, 
it I find it convenient for me, I may not uſe thoſe 
Words rather according to my own Pleaſure, than 
the Pleaſure of another. Hence every Lye is an 
Untruth, but every Untruth cannot come under the 
Name of a Lye : And if we take Ariſtotle * in this 
Senſe, when he affirms, That a Lye is in itſelf foul 
and diſgraceful, there will be no Need of Grotius's 
Limitation, who explains & avrs, in itſelf, by 
generally, or without Regard to the Circumſtances ©. 
For ſuch an Untruth as eſcapes Cenſure, by virtue 
of ſome particular Circumſtances, ought, on no 
Account, to ſuffer the odious Character oi a Lye. 
And, on the other Side, that every Lye, properly 
ſo called, is in its own Nature baſe and ſcandalous, 
ſeems to be beyond Diſpute. | 

It is worth remarking on this Head, that the 
very ſpeaking what is true, may ſometimes create 
and conſtitute a Lye : Which not only happens, 
when a Perſon affirms the Truth with the Air 
and Addreſs of a Lye, and by his Manner, his 
Geſtures, and his Action, which uſed to be, as it: 
were, the Life and Soul of Diſcourſe, makes his 
Hearers believe the contrary to what he delivers 
as Quinfilian ſhews us how it is poſſible to be 
guilty of a Lye, as well as of a Solaciſiu, by a baſe 
Action, when we ſpeak one Thing, and hint ano- 
ther, by a Poſture or a Nod ; but it chiefly takes 
Place in thoſe, who, by a Practice of frequent Ly- 
ing, have deprived themſelves of all Credit and Be- 
lief. Now ſuch Perſons, as they are not eaſily re- 
2 how willing ſoever they may be to deliver 

erious Truths; ſo they have an Opportunity of 
abuſing the Diffidence of a Hearer *, to his De- 
ception and Deluſion; who, thinking them to be 
always like themſelves, may eaſily be cheated by 
believing quite the contrary of what they averr. 
The Inſtance in the Fable is well known, where 


the Boy ſo often tricked the Countryman with a 


falſe Alarm of the Wolf, that, at length, when the 


Wolf really appear'd, he could not gain Credit 
enough for their Aſſiſtance. Agefilaus * turn'd this 


Fetch into a Stratagem of War. For in as much 


as it is reckoned moſt impolitick in a General 


Apollon. Tyan. I. 2. o See the Story of Cell. Baſſus in Tacit. Ann. I. 16. c. 1, Cc. . „ 9. 


See Lib. 3. c. 1. F 4. before-going. 
2 His Words are, Kab auto 3 T5 4 
3 According to the Judgment of Quinctilian, Inſtit. 


* 


£900; @ayou, 12 Eth. Nicom. 1. w. C. 13. 
rat. I. i. c. 5. In geſtu etiam nonnulli putant idem witium inefſe, cum aliud 


voce, aliud nutu, vel manu demonſtratur ; Which is the Senſe of our Author. 


+ "Twas upon this OR that the judicious Conduct of John de Vega was 1 when he told Diego de Mendiza, who 


ſucceeded him in his Emba 


age, That he would not find the leaſt Truth in the 
they have met with their Match ; for if they tell me one Lye, I'll tell them an Hundred. But, ſays Veg 
ſometimes, for I anſwer'd their Lyes with as many Truths; and I found that it turn'd to as good an Account ; 
lieved me. Thus we ſee how Lyars may be deceived. This is related by John Antonio de Vera in Diſc. 
ſador, quoted by Amelot di Houſſaie, upon the thirteenth Letter of Oat, 


iniſters of that Court. Mend:za replied, Then 
a, I took another Courſe 
for they never be- 
ii. concerning an Ambaſ- 


Here we may add ſome Verſes of Horace, Epiſt. I. i. Ep. 17. v. 55. 
| Nota refert Meretricis acumina, ſpe catellam, 
Sepe periſcelidem raptam fibi fientis, uti mox 
Nulla fides damnis, weriſque doloribus adit, &c. 
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openly to proclaim his Reſolutions, for which Rea- 
ſon the Enemy is not wont to believe what 1s given 
out in this free and ſecure Manner, Ageſilaus, by 
this Piece of Subtilty, prevail'd on the Perſian No- 
bleman who 0 him, to march his Army 
quite another Way than what he had thus publiſh- 
ed that he would take himſelf *. | 

But as no Man will preſume to condemn the 
wiſe Gravity of Epaminondas , who could not bear 
to utter a Lye, though in Jeſt : So, on the other 
Hand, it is very weak to believe, that a Perſon 
always incurs a heinous Guilt, when, without in- 
Juring any one elſe, and for the Advantage of him- 
ſelf and others, he delivers Words differing from 
his real Thoughts. It were, therefore, to be wiſh'd 
with Cicero, That all Simulation and Diſſumulation 
were utterly baniſhed from human Life, and that Men 
were arrived at ſuch a happy Temper, as that no 
one ſhould envy the Goods of another, or plot to 
rob him of them; that no one ſhould abuſe the 
Simplicity and Credulity of others to their Preju- 
dice or Deception ; and, laſtly, that no one ſhould, 
in any Inſtance, reſiſt the Command of right Reaſon. 
Such a ſtrict and accompliſh*'d Perſon Achilles pre- 

tend's to be in Homer © ; it is his brave Declaration, 


'B-y0pos tyap wor xeivos, operas tidzo TvAno i, 
«Os Y iTepor my xevbe oy: ppeciv, ano Is Ge. 


Like Hell ] hate the Man, whoſe Tongue reveals 
A different Tale from what his Heart conceals. 


But ſince he, who is ever freely publiſhing and de- 
claring his own Concerns, lays himſelf open to 
the Fraud of wicked Men ; and ſince moſt Perſons 
are inclined rather to be won upon by Artifice and 
Shew, than to be convinced by ſolid Plain-dealing ; 
therefore it may not be adviſeable for us to ex- 
clude, from human Society, the Art of innocent 
Diſſimulation, till all the Wickedneſs, and all the 
Folly of Mankind is turn'd into Probity and Wiſ- 
dom. Pindar's Remark is excellent to this Pur- 
poſe, Nem. Od. v. v. 30, Cc. 


Not Truth with open Face and open Heart 
Is ſerviceable always, always wiſe : 
But often *tis in Life the nobleſt Art, 
To know the prudent Uſe of Silence or Diſguiſe. 


Theſeus's Wiſh in Euripides, Hippol. Coron. v. 925, 
Sc. is but vain and fruitleſs. Though *tis certain, 
at the ſame Time, that he, who makes uſe of theſe 
Practices of Concealment and Cunning, farther than 
is neceflary for his own Defence, renders himſelf 
unfit to be truſted, and uncapable of being dealt 
with in any honeſt Affair or Buſineſs ; in as much 
as *tis impoſſible, but that ſuch a Perſon muſt be 
ſuſpected in all that he ſays or does, 


a Xenophon. Rer. Græcar. I. 3. c. 4. p. 292. Edit, I. Steph. Cornel. Nep. in. 277 64. 


Sleight of the Old Fox in Terence, Heautontimor, Act. iv. Scen. 3. 
4 Gene. iv. 9. © Antigone. p. 234. init. Edit. H. Steph. 


The Arguments, by which ſome atteny 
prove, that every Untruth is in itſelf odio; l 
ſinful, are of no Weight. They tell us, Nat 
<« Falſe-ſpeaker defileth and diſgraceth his Ton 
<« that moſt noble Member, by ſuch an Abet 
&« that he deprives himſelf of Credit, to the oO 
« Stop and Hindrance of many good Of 
% amongſt Men; ſince he never fails to gain ty 
« amongſt other Diſadvantages, not to be belies 
tho he ſpeak the Truth. But this Charge hold 
good only againſt a ſtrict and proper Ly: W 
againſt ſuch Falſities as Prudence often adviſe 
and recommends. They add, “That to falſify a. 
* gues a Man to be of a low and abject Spirt; 
* ſince he, who could rely upon ſolid Plainneſ a 
&« Truth, would have no Need to ſeek Refuge A 
Tricks and Shifts.” But thoſe Untruths, wid 
are both innocent and unneceſſary, do not alu 
proceed from Meanneſs of Soul: And, ſometing, 
amongſt wicked Men, Honeſty and Truth it 
cannot be ſupported, but by indirect and artifici 
Methods. Others are more fond of this Arg, 
ment; Speech is given to be an Interpreter q 
the Mind; fince then, every Untruth is cont. 
ry to this End, it ought, likewiſe, to be eſteem. 
c ed repugnant to the Order of Nature; and {x. 
ther, that to have the Tongue diffeggrom the 
Mind, quite diſturbs that HarmoW which 
« ſhould appear in the Powers and Faculties 
«© Man.” In Reply, we willingly allow, ti 
Speech is the Interpreter of the Mind; but tis n 
ſuch a Manner, as that it ought not to blab ou 
more than the Mind gives it Commiſſion to «il. 
cloſe, the Mind being to judge what is convenint WAR 
to be declared, and what to be concealed. wig 

X. We have aſſerted every Lye to be a Vd. 
tion of ſome Right; but what Kind of Right thi 
is, and how acquired by Men 3, all are not agr{ 
in explaining. Some conceive, that ſince bath 
GOD and Man have a natural Ability to und 
ſtand the Truth, which is obſtructed by the cor- 
trary Speeches, therefore they have, on this vc 
Account, a Right of requiring others to expre 
themſelves in an intelligible Manner. Now wit 
regard to Almighty GOD, the Thing is beyond 
Diſpute ; for to uſe any Kind of Falſity in ou 
Addreſſes to him, is not only extremely irreverent, 
as if bare and open Truth were not as prevalent 
with the Divine Majeſty, as Colours and Fictiom; 
but, alſo, in the higheſt Degree fooliſh, ſince G00 
doth not ſtand in Need of the Information of Me, 
And therefore Cain was not only impious, du 
ſtupid, in endeavouring to conceal his Brother; 
Murder from GOD, eſpecially by ſo impudent ad 
ſo rude a Reply. And thus far that of Sud 
will hold good, I hate a Man, who being taken 


To this Head, likewiſe, belongs tht 


bd See Cornel. Nep. c. 3. n. 1. © Tliad. ix. v. 312, 3% 


— 
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7 Offic. 1. z C. 15 Quod f Aquilliana defnitio vera oft, ex omni vita fimulatio, diſſimulatioque tollenda eff. Cicero ſpeaks ber 
nly of Feigning and Diffimulaticn, accompanied with Injuſtice and Falle eating ; 1 the — our Author ep! 

in the Original, he ſeems to take the Orator's Words in a general Senſe, as Grotius has, indeed, done in $. 13. of the Cf 
ften quoted. See Mr. Noodt, De Forma emendandi deli mali in contractibus admiſi apud Veteres, c. ii. 


* Pindar's Greek is this, "Ov Tu d xeg9 wv 
Oaivoon Teo uno aka areixns 
3 Our Author (in F. viii. before-going) recites the 


and enquire how he hath lived. If that Magiſtrate lye, 
* wiſe than it was.” This is all PLi/oſftratus ſays, I. ii. c. 30, 


ords of Philoſtratus, De Vit. Apoll. Tyan. Lib. 2. c. 12. That among t 
Indians, if a Student in Philoſophy was taken in a Lye, he was ＋— — not to be . of any Office or Dignity, becaul, , 
Lying, he would deceive the univerſal Society of all Mankind, de regamoioarra Bio Ah i The Reaſon, which our on 
makes Uſe of upon this Occaſion, is very improper to diſcover diſtinctly the Foulneſs of Lying; but he had done better, if 
ſaid, that r {peaks nothing of it: For this is one of the Places where our Author miſtakes the Senſe of the 
quotes, For theſe are his Words, When any Indian is dead, there is a Magiſtrate a 

\ or ſuffer himſelf to be deceived for want of making an exact adus 
«© the Laws Put him out of his Office, and render him incapable of all Offices : Becauſe he has repreſented the Man's Life olle 


Kai 78 ovyar TAMA bot ooÞa- 
T&Toy, arlgwruy vou,o0%. 


he had 


Writer 


inted to go to the dead Perſon's Hout, 


, 
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Wickedneſs, attempts to make his Excuſe. But other- 
wiſe, this is no. good Conſequence z a Perſon is 
naturally capable of underſtanding a Matter, there- 
fore he hath a Right to underſtand it; nor doth a 
phyſical Ability always infer a moral. As for that 
which ſome add to what we are now ſaying, That 
he who hears an Uniruth, doth yet underſtand the 
Words ; and therefore, that Falſe-ſpeaking doth 
not take away the Right of Underſtanding ; this is 
nothing at all to the Purpoſe. For ſuch an one 
underſtands indeed ; but he underſtands only a 
Shadow and Fiction, inſtead of the Truth which 
he deſires. 

Others there are, which derive that Right which 
is violated by Lying, not from Nature, but from 
the Art of Men; that is, from ſome tacit Com- 

act: For, ſay they, ſince Diſcourſe, and other the 
ite Marks and Tokens, were introduced by hu- 
man Inſtitution, Men, at the ſame Time, laid a mu- 
tual Obligation on each other to uſe thele Signs 
in ſuch a Manner, as to be able hence to make a 
Judgment of the Perſon's Sentiments, with whom 
they ſhould confer * : Becauſe, without ſuch an 
Cbligation, and if every Perfon were allow'd to 
apply Words how he pleaſed, and to hinder others 
from apprehending his Meaning, this Invention of 
Signs had been altogether vain and fruitleſs. This 
is the Opinion of Groltius, on which we may 
make this Remark : That there is not ſufficient 
Care taken in it to diſtinguiſh between thoſe two 
Obligations, one of which regards the applying 
Signs in general, in ſuch a due Manner, that ano- 
ther may underſtand our Thoughts ; and the other 
engageth us to diſcover, by thoſe Signs, our real 
Meaning to ſuch or ſuch a particular Perſon ; which 
two are very different, and proceed from diſtinct 
Principles: For in as much as Words borrow their 
Signification from the Force of Impoſition, we 
muſt ſuppoſe ſome * Agrecment to have paſſed be- 
tween Men who ſpeak the ſame Language, that 
in common Uſe they would apply ſuch Signs to ex- 
preſs iuch Things. But the Obligation, which ties 
me actually to addreſs thoſe Signs to another, or to 
open my Mind to him about ſuch a certain Affair, 
ariſeth cither from ſome general Command of the 
Lew of Nature, or from a particular Covenant, as 
has been above explain'd. Hence it appears what 
Judgment we ſhould make of their Notion, who 
deny the Nature of a Lye to conſiſt in the Viola- 


« ISM e. 1. 11. 
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tion of a Pact, on this Principle, “That whatever 
« js conſtituted, not by Nature, but by the Com- 
« pact of Men (eſpecially tacit) is to be derived 
« and to be valued from the Point of Profit, and 
from that alone ;** J/pbereas that Men ſhould under- 
tand all that others ſay, doth not ſeem to be a Thing 
ſo very profitable and beneficial. On the contrary, it ts 
much for our Intereſt, that we ſhould have a full Lis 
berty of covering either with Silence or proper Colours, 
ſuch Matters as may be kept ſecret without the Preju- 
dice of other Men, and with our own Advantage. Here 
thoſe Points are confounded, which ought to have 
been with Accuracy diſtinguiſhed. For in this, that 
a Man ſhould underſtand the Thoughts of all 
others ; or that all others ſhould underſtand his, 
there is indeed no Profit; nor did Men, by intro- 
ducing of Speech, lay any ſuch mutual Obligation 
on themſelves. But we have already ſhewn how 
far any Perſon is bound to declare himſelf to ano- 
ther, and how far the other hath a Right to under- 
ſtand him. Suppoſing then an Obligation in us to 
communicate our Thoughts to ſuch or ſuch a Man, 
upon this, the other Obligation, which attended the 
Introduction of Speech, falls in, and exerts its Force, 
engaging us ſo to apply our Words, that the Party 
may apprehend our Meaning : And of this the Pro- 
fit or Advantage is ſo very great, that without it 
there would be no Manner of Uſe in Speech. 

XI. Thus much being premiſcd, it will not be 
difficult to judge how rightly thoſe ſeveral Caſes, in 
which the Truth is not preciſely ſpoken, are yet, 
in common Eſtimation, exempted from the Charac- 


ter of Lyes. And here firſt of all, ſome diſtinguiſh 


between ſpeaking what is fo!ſe, and not ſpeaking 


or diſſembling ſome Part of what is true; affirm- 
ing the former to be unlawful, but the latter to be 
often innocent. On which Point we are to know, 
that although to hold our Tongue cannot properly 
be term'd a Lye, eſpecially it we uſed no other 
Sign equivalent to Speech; yet our Silence may, on 
another Account, become criminal; as ſuppoſe we 
hinder by it ſome Good, which we were obliged to 
procure ; or cauſe ſome Evil, which we were bound 
to avert. This is what the Poet calls, 

animumque nefas ſcelerare ſilendo, 


Sil. Ital. 1. xvi. ver. 610. 
The Soul with ſilent Miſchief to defile. 


Thus a Watchman, who is ſet to give Notice of the 


Enemy's Approach, ſhall incur the ſevereſt Puniſh- 


v Lib. 12. c. 7. p. 660. B. Edit. Caſarb. Week. 
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; Mr. Placette, in his Treatiſe of Lying, c. 6. affirms, ** That that which makes a Lye evil in itſelf j is Sin vi 
a = the original Compact, which is much eifier to imagine than prove; but a new and 8 Compact I 2 
i : . whom we ſpeak, every Lime we ſpeak to them. For indeed, adds he, when 1 ſpeak to any Man, I do two Thing 4 ; 
E a ige myſelf to ſpeak what I think, and require that he ſhould believe me. If he, to whom I ſpeak, believes what I fa . 
5 — is not only made, but executed on the Part of him to whom I ſpake. If I lye on my Part, I break the Treat 1 = 
D e 
th he, a Kk, elieve what 1 ſay, and ſo accepts not the Agreement I propound, he ſtill . 
diſcredit my Proceedings, as if I deſigned to make an Agreement which I Id 5 ** » NE Ul appears to 
what I fay, or not, I am always obliged to ſpeak T ruth.“ G 1 3 NK * po . 
| f 2 articular Comp: 
be more hard to prove than the original Compact, which he rejects. For in both theſe 48 of 3 yoo an pear 


tacit. There ought to be ſomething to ſecure it by a clear Conſequence, 


And ſo it lies upon Mr. Placette to prove, that we are 


obliged to this alzvays, and b 
5 y a neceſſary Conſequence reſulting from the N: f Que i 
| l | g e Nature of Speech, for here tl ſt 
5 1 bv 2 — Nen. 5 we youu 1 . * bilieve us. I doubt if - ever require rs x 55 45 
a, Arg uppoles. But whether the Perſons we ſpeak to believe us or not, that is thei | 
eir Concern is to judge how far what we ſay deſerves Credit, or not ; and when they do * ** it 2 


of this pretended Convention, but becauſe they ſce no Reaſon to doubt our Sincerity. On the contrary, tis 


they who require, 


th . . ; 
at we ſhould ſpeak to them in ſuch a Manner, as to gain their Belief ; but as they have not always a Right to exact this, ſo 
L 1 


conſequently, we do not always e 
* This is true ; but, as has bs ern 


peak the ſame Language, which would produce its Effect. 


Autho,n >> Tue 3 but, as has been obſerved, this Conſent has nothing obligatory in itſelf, and is no Way nece | 

1 1 4 or 0 is of no Importance, whether we are agreed, - — to expreſs certain Things wes Be umn 5 
RE 2 who ſpeak the lame Language, actually make Uſe of theſe Terms, inſomuch that 
We ws 0 Ic, = 3 Now irom hence 1t follows, that when we are under any Obligation of com 
the reſt, if 2 ele * erms in the Senſe they are commonly received, that being the only Means for a 
ders us from * — 2 underitood by inventing new Phraſes, or giving a new Senſe to thoſe in Vo 
p ing it. But this would not be the Caſe, if (as is ſuppoſed here) there was a general Agreement 


erms. It 
without them they could 
municating our Thoughts, 
ttaining our End. As to 
gue, nothing hin- 
between all who 
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ment upon Neglect of Information. Polybius * * 
lays, That an Hiſtorian, who profeſſeth to give an 
Account of Aﬀairs, is no leſs a Lyar, if he ſuppreſs 
and conceal what really happen'd, than if he relate 
what is falſe. But in a Matter which I am not ob- 
liged to declare to another, if I cannot with Safety 
conceal the Whole, I may fairly diſcover no more than 
a Part. An Inſtance of this 1s uſually given in the 
Caſe of Jeremiah, who, in the xxxvii”" Chapter of 
his Prophecy, v. 25. Sc. being conſulted by the 
King concerning the Iſſue of the Siege, prudently 
hides that Particular from the Princes, as the King 
expreſly order*d him; aſſigning another Reaſon of 
the Conference, which, notwithſtanning, was, alſo, 
really true. Here the Prophet told only a Part of 
the Truth, being in no wiſe obliged to diſcloſe the 
whole. To the ſame Purpoſe the Story of Athana- 
ius is produced, who meeting himſelf with thoſe 
who were ſent to apprehend him, and being ask'd, 
Whether he had ſeen Athanaſius ? anſwered, That 
he ſaw him lately paſs by this Way, and that he was 
now gone on board, For here he was under no Obli- 
gation to betray himſelf. As to the Example of 
Abraham in Genefis, xx. 12. ſome queſtion whether 
that moſt holy Man acted prudently in calling Sa- 
rah his Siſter, and concealing their Marriage : For 
he knew her Beauty to be ſuch, as might kindle a 
Paſſion in the Beholders, and, at the ſame time, that 
unmarried Perſons are reckon'd more capable of 
Addreſſes than others:. Nor, ſay they, was Abi- 
melech's Expoſtulation with him unjuſt; and, on 
the contrary, it was moſt inhuman in Abraham to 
ſuppoſe, that there was no Piety or Honeſty in 
a State, before he arrived to be their Inſtructor : 
Others excuſe the Patriarch on this Argument, 
That the Hope of Lite commonly bends the great- 
eſt and moſt ſtubborn Souls; and that ſcarce any 
thing is look'd on as baſe and infamous, which is 
undertaken on the Score of declining Death. But 
this Point we leave undecided. 

XII. Grotius diſtinguiſhes, likewiſe, between thoſe 
Signs which have been invented and determin'd 


rd oUyInxns, or, with a mutual Obligation, and 
other Things, about which no ſuch Agreement hath 
paſs'd, (for, no doubt, when a Compact hath been 
made concerning the Uſe of any thing, we are ex- 
actly to conform to that ſpecified Ule) ; and as to 
the latter Sort, he is of Opinion, that *tis allowable 
to miſapply them, even when we foreſee that the o- 
ther Party will thence be led into a falſe Judgment, 
provided either that no farther Hurt follow this 
Deception, or that the Hurt which follows it, is, 
(ſetting aſide the Conſideration of the Deceit) law- 
ful; and when we might fairly have hurt him in an 
open Manner : And to this we willingly ſubſcribe. 
For, ſince no Agreement, either general, or parti- 
cular, is ſuppos'd to have paſs'd, which might have 
laid a Neceſſity on me to apply the Thing in ſuch a 


ſaid Party might gather my Meaning fr 


Manner, and no otherwiſe, to the End that the 
therefore, I am preſumed to be left at full Ln? 
as to its Ule, ſo long as I hurt no Man injurigyg, 
or without Cauſe. The Party may thank himſ i 
for the wrong Notion he hath form'd; and cy 
bute it to his over-curious Impertinence in palin, 
Judgment on other Mens Bufineſs. Whijg 18 
exerciling my proper Right, I am not always By 
liged to hinder another from taking up a falf. g., 
nion, in other Reſpects, harmleſs. For Inſtane. | 
a Man, to keep himſelf from being frighted in 0 
Night, or to have a Light always at Hand for ny 
Occaſion, ſhould fleep with a Candle in his Cham. 
ber; he is not bound to put it out, how deg), 
ſoever his Neighbour may fancy that he ſits up x 
his Buſineſs. The Example of our Saviour, 7,, 
xxiv. 28. is a Cafe of no Difficulty. For eve 
may, at his Pleaſure, uſe the Geſture there repre. 
ſented : And nothing is in common Life more je. 
quent, than to feign ourſelves in a Readineſs tobe 
gone, that we may diſcover whether or no we ar 
welcome Guelts : We being ſerioully reſolved to d. 
part, unleſs we are ſolicited and importun'd to fly 
The Caſe of St. Paul, in Ads xvi. 3. ſeems a Mu. 
ter of higher Conſideration . But as to the other 
Inſtance, alledged by Grotius, of deceiving an Ene. 
my, by counterfeiting Flight, Clothes, Colour, 
Sails, Arms, and the like; this Practice is alloy. 
able beyond Diſpute ; ſince we might lawfully have 
done him what Miſchief we could, by the moſt 
plain and open Means. 

XIII. It is the Judgment of the ſame Author; 
That we do not always contract the Guilt of 
&* Lying, when we uſe an ambiguous Word or Ex. 
„ preſſion, which admits of divers Significations, 
either in common Speech, or by the Cuſtom of 
Art, or by ſome Figure unuſual or not intel. 
<« gible, provided our inward Meaning is agreeable 
to any one of theſe Significations although ve 
believe that the Perſon to whom we ſpeak, will 
© underſtand it in a different Senſe. But he very 
„ rightly adds, That ſuch equivocal Speeches are 
not raſhly to be approv'd of and allow'd ; be. 
e ing only juſtifiable, when they ſerve for the li- 
e ſtruction of one committed to our Care; or for 
ce the avoiding ſome pernicious and inſnaring 
« Queſtion ©; or for the procuring ſome Beneit 
e to ourſelves, without the Damage of others; 
For elſe, if you are under an Obligation to di 
cover your Mind clearly to me, tis the fame 
thing whether you deceive me by a plain Lye, d 
by a doubtful Expreſſion ; eſpecially fince the lat 
ter muſt, to ſerve your Purpoſe, be ſo fram'd ind 
contriv*d, that I may lay hold on the more ov: 
ous and vulgar Senſe, whilſt the more abſtrut 
and uncommon Anſwers to your inward Concth 
tions; otherwiſe, if both Significations are alle 


a Lib. 12. c. 7. p. 650. B. Edit. Caſaub. Wech. b See Grot. 1. 3. c. 1. ſ. 7. De Aquivocis, L. 3. e. , „ 


1, 2. * Vid. Senec. Troad. v. 597, Cc. 


e 1 Sam. xxvli. 10. 
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2 nt, as Mr. Le Clerc has obſerved, Ahrabam might have feigned many other Excuſes to let them know that Sarah could 2 
his Wife, or to put off his Anſwer about his Marriage, till he could get out of Egypt. Whereas, had he owned her for 1us ra 
he had laid Snares for his own Life to take him off, and get rid of him; becauſe he was the only Obitacle that hindered the 


joyment of Sarab. 


3 We may be well ſatisfied with what Grotius hath ſaid about this Matter, which I ſhall ſet down. St. Paul was not ire 


that the eus went this way, that the Command to be circumciſed, which was then aboliſhed, did yet * the Poſterity 0 bo 
1jraelites, and as even St. Paul and Timothy himſelf were once perſuaded. But this was not in St. Paul's 
was thereby to gain a familiar Converſe himſelf with the Jeaus, and procure it, at the ſame time, for Timothy. In truth. 


ntention, but his V's 
h. the 1 


ſame Moment tnat the Divine Law, which commanded Circumciſion, , was abrogated, Circumciſion could no longer be a is „ ſone 
Inttitution which every one was indiſpenſably to bear. But the Evil, which the Error in which the Zews were _ 1 
Time, and which they ought to be deliver'd from, was not ſo conſiderable as the Good which St. Paul labour d to draw 6 
mean the Eſtabliſhment of the Doctrine of the Goſpel. The Greet Fathers often give che Name of Occenomy, or „ 
ment, to this Diſſimulation, Sc. See Gataker upon Marcus Antoninus, I. 11. F. 18. pr obabe 


robable, ſcarce any Perſon will be ſo ſupinely 
negligent, as not to ask you which Way you would 
be underſtood ? But to ſpeak ambiguouſly or ob- 
ſcurely to one whom we intend to inſtruct, or 
whoſe Proficiency we would thus try and examine, 
is on no Account faulty ; if the good End we pro- 
poſe may by this Means be better obtain'd, than by 
more plain and direct Application. To this Pur- 
noſe is the Inſtance in St. ohn, vi. v. 5, Sc... So 
if am not obliged to declare my Mind at all to 
ſuch or ſuch a Perſon, nothing hinders but that I 
may aswell let him be miſtaken, as let him be ig- 
norant, if, beſides that Miſtake, he incur no other 
undeſerv'd Prejudice. And therefore no one will 
cenſure Athanaſius * for the Deception he put on 
f his Purſuers, which we have already recited“. 
by: It is hence evident, that we ought to interpret 
5 Grotius with ſome Caution, when he fays*, © It 
eis requiſite to the general Notion of a Zye, that 
« what is either ſpoken or written, or by any 
« Marks and Tokens expreſs'd, cannot other- 
i « wiſe be underſtood, than in ſuch a Senſe as is 
d different from the Intention of the Perſon thus 
« declaring.” For in Caſes where a Man is bound 
clearly to diſcover his Meaning, he ought 1o to 
frame his Expreſſions, as that the ſame Senſe, 
which either the Nature of the Buſineſs in Hand, 
or the common Uſe and Cuſtom of Speech ſug- 
geſts, ſhall be, likewiſe, agreeable to his real 
Thoughts; nor can he, with the leaſt Reaſon, bid 
the Hearer thank himſelf for the Miſtake or Da- 
mage he ſuffers, only on the Account of not diving 
into all the remote Quirksand Terms of Expreſſion, 
utterly foreign to the preſent Affair; that is, for 
not being a Conjurer. And the Remark of Hcrates 
muſt be own'd for a certain Truth *, That to uſe 
ambiguous Sayings in judicial Contentions about Bar- 
gains, and Matters of Intereſt and Moment, is ſcanda- 
loufly baſe, and fſhews a very high Degree of |ickedneſs. 
XIV. Much more ought we to abhor and de- 
teſt thole mental Reſervations 3, which the wicked 
Artifice of ſome Men hath invented, by wreſting 
Words to a quite contrary Senſe to what they out- 
wardly and plainly import ; and this even in Caſes 
where there was an Obligation to ſpeak the Truth, 
and in Aſſertions confirm'd by Oath. The Effect 
of which is, that a Perſon ſeems outwardly to affirm 
what he inwardly intends to deny, and ſo vice 
verſa, A Practice, by which the whole Uſe and 
Deſign of Speech is utterly perverted, no Man be- 
ing lure in what Senfe he ought to take the Words 
of another. Nor is the Invention leſs abſurd, than 
it is pernicious. For ſince Diſcourſe was originally 
= introduced as a Means of declaring what we con- 
ceive in our Minds; and ſince our Thoughts, ſo 
long as they do not come abroad, are of no Man- 


- ES ro Uſe or Effect in human Life ; by what 
, 5 Authority can theſe ſecret Reſerves, ſo repugnant 
1 7% Grot. l fra. Vid. Theod. Hi,. Fed. 1. z. e. 9. 
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to the common Cuſtom of Mankind, take away 
that Effect, which the uttering of Words would 
otherwiſe naturally produce ? Thus much indeed 
is uſual with us, to annex to a general A 
ſome tacit Condition or Reſtriction, taken from the 
ſubject Matter, or ſome other Circumſtances; by 
Means of which we dexterouſly adapt our Speech to 
the Buſineſs under Debate, and free it from Contu- 
ſion or Inconvenience. But where would be the 
Reaſon, or where the Subtilty of my Poocceding ? 
If, for Inſtance, being ask'd, whether I have done 
ſuch a Thing, I ſwear I have not done it, meaning 
another Thing, or the ſame at another Time ? Or, 
if when a Man deſires Money of me, I tell him, 7 
have none; that is, none to give him? Or, it I 
promiſe that I will give it him; that is, meerly for 
Form and Faſhion's Sake, ſo as to take it immedi- 
ately again? *Tis a fooliſh Argument which is ur- 
ged to excuſe ſuch Perſons from the Sins of Lying 
and of Perjury*, That they do not indeed ſpeak that 
particular determinate Truth which the Hearers ap- 
prehend, and which the Words imply, yet they ſpeak 
another Truth of a different Kind, As if it were at 
all ſatisfactory to my Queſtion, to be told a Truth 
of any other different Kind, and utterly foreign to 
the Buſineſs which I am now upon : Or, as if a 
Man did at all promote my Purpoſe, or the Rea- 
ſon of my Enquiry, if when I ask of Chalk, he 
anſwers me of Cheeſe ” ! No leſs ridiculous is that 
other Plea, that if in theſe Caſes we put the open 
Speech and mental Reſervation together, they 
will make an entire Propoſition z; which taken 
in that united Senſe, ſhall not be falſe. As for 
Inſtance, it I ſay, I am not a Prieſt, keeping this 
Clauſe in my Mind, /o as to be under any Obligation 
of telling you that I am; this whole Propoſition ta- 
ken together will be true, I am not a Prieft, ſo as 
to be under any Obligation of telling you that I am. 
But, in as much as Diſcourſe was invented with re- 
gard to others, not that every Man ſhould talk 
to himſelf ; ſo the Truth or Falſhood of it is mea- 
ſured according to that which we openly declare to 
thoſe with whom we converſe. 

XV. That we are not guilty of Lying, tho? we 
ſpeak a Thing which bears a wrong Signification s, 
to Children or Perſons out of their Senſes, is gene- 
rally aſſerted; and therefore *tis thought very al- 
lowable. The Reaſon aſſign'd by Gretias © is, 
Becauſe fince ſuch Perſons have not the Liberty of 
Judging, they cannot ſuffer Injury with reſpect to that 
Liberty which they want. This Principle we do not 
take to be ſufficient : For to ſpeak chiefly of the 
Caſe of Infants, it is plain indeed, that they fo 
far want the Faculty of Judgment, as ſimply and 
raſhly to catch at any thing, ſpoken or repreſented 
to them in a wrong Manner; not being able, by 
Reaſoning, to diſtinguiſh Truth from Falſhood : 
Yet ſince they make a Part of Mankind, and on 


© Li. 3. E.4.$ 21-2 0. 9 Panathenaic. p. 485. Edit, 
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* 4 . : dee Mr Plactte in his Treatiſe of Lying, Sc. c. 8. 
. M1 5 1 heſe are the Words of Sanchez the 7:/uit, of whom the Reader will find ſeveral Paſſages upon this Subject in the Tranſlations 
_—_ "ne Provincial Letter, to which our Author refers ; for Wendrack, or Nicole, have cited theſe P aſſages more fully than the are 
er 'ginal of Paſca/. | 7 
- Ah de m mu Reaion, we may invent ſomething falſe to deceive an Infant innocently, and to accommodate ourſelves to its Ca- 
4 . ens, 210, we may, with regard to grown Perſons, make uſe of weak Reaſons, which we ourſelves think trifling, when they 


8 E er‘ Words are, 


we taitable to their Underſtandi:.gs, or they are prepoſſeſ'd, and there is no other Way to make them receive the moſt profitable 
- . 8G Beuue , that we find in the New Teſtament ſeveral Texts of the Old deliver'd, in a Senſe in which the Jews com- 
=—_ ou 00 them, tho they did not agree to the Original ; and ſeveral Arguments ad hominem founded upon th 
= © mwons of the Raus. which were falſe and uncertain. See the Latin Notes of Mr. Le Clerk upon the New Teſtam 
Dos ATuUCUarly upon the Epillle of the Galatians, and his Parrha/iana, Tom. I. of the firſt Edition, pag. 82, &c 8 
Tia cum illis non fit Judicii Libertas, non poteſ eig circa illam Libertatem imuria eri. ; 
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that Account have a Right not be hurt by others, 
as they have, likewiſe, to receive the common Office 
of Humanity, and to be furniſhed with good No- 
tions, particularly by their Parents, and thoſe who 
have the Care of their Education *, and are, at 
leaſt, capable of apprehending what is eaſy and fa- 
miliar; we are, by all Means, to hold, that they 
have thus far the ſame Right with Perſons of ad- 
vanc'd Age, that what ought to be ſhewn or de- 
clar'd to them, ſhall be propoſed in ſuch Manner 
as that they may underſtand it. But for as much 
as through the Weakneſs of their Reaſon, and the 
—_— of their Paſſions, they have ſcarce any Re- 
liſh for plain Truths, therefore *tis convenient to 
inſtruct them by Fables, and to keep them in Awe 
by falſe Terrors, till ſuch time as they grow weary 
of Trifles, and are able to apprehend and to value 
the real Solidity of Things. And thus we addreſs 
to them by Fiction and Diſguiſe, not to ſport with 
their Ignorance, or to procure their Harm ; but on- 
ly becauſe they cannot well be applied to in any 
more ſerious Method of Information . Strabo is 
admirable on this Point *” : “ Not the Poets 
« alone, ſays he, but long before them, publick So- 
<« cijeties and States made Choice of the Art of Fa- 
ce bles ; and the Lawgivers themſelves, in regard 
& to the common Advantage, when they had-firſt 
reflected on the Genius and Temper of Rational 
Creatures. For Man is led on with a moſt gree- 
« dy Deſire of 2 and our earthly Ac- 
« quaintance with theſe feigned Relations, is the 
c firſt Step this Paſſion makes towards its own Sa- 
cc tis faction. Here Children begin their Informa- 
& tion, and willingly improve their Stock, for the 
« fake of communicating it to others. The Reaſon 
« of all this is, becauſe Fables do ever carry ſome- 
c what of Novelty in them, whilſt they report 
&« not common and conſiſtent Things, but what is 
te very ſtrange and unuſual. But now whatſoever 
66 1s 3 new and ſurprizing, and what Men never 
« heard of before, cannot fail to be ſweet and agree- 
« able: And 'tis this which breeds in them a cove- 
« tous Solicitude, and an Eagerneſs after farther 
0 Delight. In caſe the Story be wonderful and pro- 
« digious, this Delight is highly increas'd ; which 
« js the Bait that tempts the young Learners to 
« Induſtry and Study. It is fit therefore that they 
« ſhould at firſt be thus caught and inſnared with 
« Pleaſures, but when they have attain'd to a 
« more mature Age, they are to be diſciplin'd and 
ce inſtructed in the ſolid Knowledge of Things; 
« their Mind and Judgment being now ſtrengthned 
c and confirm'd, and they no longer ſtanding in 


a Add Matt. xviii. 10. d Lib. I. p. 19. Geor. Par, Ed. 


* need of being flatter'd and humour'd in the 
« Good ©*. In the ſame Manner it is very la 90 
to apply Fictions to Perſons out of their n 
in all ſuch Caſes where they are not capable 
apprehending true Reaſon. | ih 
XVI. And indeed, all in general, upon 

cannot by plain Speech chica the * Fal 0 4 
ſign, we may, without the Cenſure of Lyin i 
feign'd Addreſſes, lead into a Miſtake, 0, d 
own Intereſt and Safety. Nor it is needfy] tod 

the Reaſon of this Practice from hence - & The 
ve may preſume, in ſuch a Caſe, the other p 
„cy will not think hard of our Treſpaſs on hi, j. 
e berty of Judgment; nay, that he will vive g 
Thanks for the Advantage he receives from y 
And therefore what is done with his Conſent an 
Approbation, can be no Injury to him.“ For 1, 
had indeed a Right, that our Speech ſhould pp. 
cure him ſome Benefit, or deliver him from one 
Miſchief; but not that it ſhould produce the quits 
contrary Effect; which it would have done, had le 
underſtood the plain Buſineſs without Art or C 
lour. And therefore, in theſe Caſes, we ought 1 
much to accommodate our Diſcourſe to the Ten. 
per and Condition of the Hearer, as Phyſicians d 
their Medicines to the Patient's Strength and Cor. 
ſtitution. Since then no Perſon can be ſaid to hays 
had a Right of hearing Words under ſuch a Form 
as would have prov'd fatal to him, it cannot be 
properly affirm'd, that there is any waving or k- 
mitting of Right in the preſent Caſe. And then 
tor the Speaker, ſince he was on his Part obliged u 
perform this Office thro* the Mediation of Speech, 
either by the Law of Humanity, or by ſometrid- 
er Engagement, *tis manifeſt, that he cannot be 
bound to apply his Speech in ſuch a Manner a 
ſhall make it loſe its End and Effect. Therefore 
all ſuch feigned 3 as either ſave and protet 
Innocence, appeaſe Rage, aſſwage Grief, or pro- 
cure any Benefit or Convenience to others, which 
could not have been obtain'd by direct and opa 
Expreſſions, are not only to be exempted from the 
Number of Lyes, but to be applauded as ſo may 
Inſtances of Wiſdom. Vid. Exod. i. 17, 19. 1 San. 
xix. 12, Cc. XX. 5, 28, 29. 2 Sam. xiv. 4, Er 
2 Cor, ix. 2, 3, 4. Plin. |. iii. Epiſt. 16. 0 
Arria, Hor. Od. 1.1ii.11. v. 35, 36. Of Hypermn!rs 


Splende mendax, & in omne virgo 
Nobilis æ um; 


Gallantly falſe, and prais'd in Endleſs Fame. 


Euripid. Phœniſſ. v. 998, Sc. Sadi Roſar. Perle. 


c. 1. A beneficial Falſity is better than a deftruiis 
© See the Fables of ſep peculiarly recommended by Ps 


friratus, Apollon. I. v. e. 5. As, alſo, the Fables of De /a Fontaine, and the Diſcourſe of Mr. Buddeus, Entitled, Phile/othi Fils 


rum Amator, among his Aualecta Hiflorie Philoſophice. 


— 


— 


— 


1 Lucretius expreſſeth this by a fine Similitude, I. 1. v. 935. &c. 4 


Sed weluti pueris abſinthia tetra medentes 
Cum dare conantur, prius oras pocula circum 
Contingunt mellis dulci flavogue liguore, 
Ut puerorum tas improvida ludificetur, 
of meta tenus ; interea perpotet amarum 
Abfinthi laticem, deceptaque non capiatur, 
Sed potius tali facto recreata waleſcat. 


So the Mother in Theocritus, Idyll. 15. v. 40. 


— r 


—— Phyſicians uſe : 
In giving Children Draughts of bitter Juice 
To make them take it, tinge the Cup with Sweet, 
To cheat the Lip: this firſt they eager meet, 
And then drink on, and take the bitter Draught, 
And ſo are harmleſly deceiv'd, not caught: 

For by this Cheat they get their Health, their Eaſe, 
Their Vigour, Strength, and baffle the Diſeaſe. 


Mr. Cut: 


——- You muſt not go, my dear Delight. 
For there are Bug-bears, and the Horſes bite. 


\ 
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2 The Greek is, Kai Tpwro 37s ve Hue de, N of ,a ive, A x ai nies TIN mere or ty ol vor. Te N 
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Truth. Heliodor. Zthiop. I. i. c. 3. P. 52+, Edit. 
Ludg. Batav. Feigned Speeches are then good and 
commendable, when they turn to the Advantage of the 
Hearer, and do not prejudice the Speaker 5 We have 
a famous Example of this Proceeding in the Story 
of * Rhahab the Harlot, Joſh. ii. 4. And though 
Gratius obſerves, on this Place, that before the Ge/. 
pel, a Lye, which contributed. to the Preſervation of 

od Men, was not efteem'd faulty ; and that therefore 
this Ack is commended by the Apoſiles, Hebr. xi. 77 
and James ii. 25. as agreeable to the Times in which it 
was perform'd; yet 'tis our Judgment, that the ſame 
Thing may, even now, be lawtully done, provided 
no civil Obligation be prejudiced by it. To the 
ſame Head belongs the Caſe of thoſe Command- 
ers, who, in the Heat of an Engagement, raiſe the 
drooping Spirits of their Men by tome falſe Inſinu- 
ation or Report, on the Strength of which Encou- 
ragement they may force their Way to Victory and 
Safety: Or thoſe who, before a Battle, leſſen and 
undervalue the Number of the Enemy. Vid. Cor- 
nel. Nep. Eumen. c. 3. The like Inſtances are fre- 
quent in all Hiſtories. Xenoph. Apomn. I. iv. p. 462, 
463. Edit. Græc. H. Steph. If a General obſerving 
his Men to be in a Conſternation, falſely tells them, that 
there are freſh Succours ready at Hand for their Re- 
lief, and by this Stratagem compoſeth their Fears, and 
keeps' them in Heart; under what Species of Actions 
ſhall we reckon it? In all Appearance, under thoſe that 
that are juſt and good. In Sophocles ( PhiloFet. v. 108, 
109.) when Neoptolemus asks Ulyſſes, Don't you think 
it baſe to affirm a Falſity ? His Anſwer is, No, in Caſe 
the Falſity be a Means of Safety. Add Frontin. Stratag. 
I. i. c. 11. I. ii. c. 7. Polyen. I. i. c. 33. Stratag. Of 
Leotychydes, Maxim. Tyrius, Diſſert. iii. p. 29. Edit. 
Lugd. The bare telling the Truth is no ſuch brave and 
comely Thing, unleſs it be done to the Benefit of thoſe 
we are to inſtruft. Thus a Phyſician often deceives 
his Patients, a General his Soldiers, a Maſter of a 
Ship his Crew; aud we cenſure neither of them upon 
this Account. For, in ſome Caſes, a feigned Story doth 
Men good,when the plain Truth would do them Harm +. 
Though I know not whether Ageſilaus's Strata- 


2 Add Socrat. Eccleſ. Hiſt. I. iii. c. 14. b Plutarch. Atopbib. 
Antiq. Jud. 1. ii. c. 3. « Vid. Plutarch. de audiend. Poet. 
full. I. iii. p. 611. Edit. Mech. 
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em of this Kind deſerves Commendation ; who, 
when he ſaw his Soldiers in ſome Fright and Con- 
cern at their being like to be over-power'd by 
the oppoſite Forces, wrote in his Hand the Word 
VICTORY; and taking the Beaſt's Liver out 
from the Sacrificer, printed thoſe Letters upon it, 
and then ſhew'd it to the Troops, as a Divine Pro- 
miſe of Succeſs *. For the ſame Reaſon Phyſici- 
ans are not to be accounted Lyars, when they per- 
ſuade a nice or a froward Patient of the Sweetnels 
or Mildneſs of what they apply for his Cure. Liban. 
Declam. 29. p. 664. D. Edit. Pariſ. Morell. We ſee 
the Phyſicians beguiling their Patients Appetite with 
harmleſs Deceits. The ſame we cught to prattiſe to- 
wards thoſe who are in Health, ſo often as it would 
be better for them to be deceived, than to be truly in- 


formed. Yet I queſtion whether the Artifice of 


Eraſiſtratus, Phyſician to King Selencus, in making 
him believe that his Son Antiochus was in Love 
with his Wife, may be admitted into this Num- 
ber. Vid. Lucian, De Dea Syra. The Conduct of 
Foſeph is juſtifiable on the like Account, who, to 
work his Brothers to a ſerious Repentance for their 
Crime in ſelling him, and to judge how they ſtood 
affected towards his Father and towards Benjamin, 
held them a long Time in Conſternation and Suſ- 
pence, by feigned Accuſations ©. Laſtly, that the 
Fables of the Poets, by which they inſinuated 774 
under a taking Diſguiſe, are not to be condemn'd 
for criminal Falſities, every one will eaſily admit ". 


And thus far the Saving of Sophocles will hold good. 


Aoxw u d paper oty xipher X&4X0v © 
I judge no Speech amiſs that is of Ule *. 


XVII. The Governors of States may ſometimes 
too very lawfully uſe a Manner of Speaking not 
ſtrictly true*; in as much as their Counſels and 
Reſolutions, if divulged, frequently come to no- 
thing, or, perhaps, turn to the Prejudice of the Com- 
mon wealth. And, therefore, when bare Silence is 
not a ſufficient Covering, they may veil their De- 
ſigns with feigned Speeches, to divert the Curioſity 
of inquiſitive Men. Lying, ſays Plato * 7, is uſeful 


40 
Lacon. p. 214. E. T. 2 Edit Mech. © Gen. xlii, &c. LC. 
4 


Electra, v. 61. Vid. Gy et. I. iii. c. 1. F. 15. 8 De 


— 


: The Greek is Ka vr ors x; 75 e dra pννν TEG Ayorlecg, ν]ù“ xalathdnln Tis aruorras. 
3 She knew that GOD, by an extraordinary Judgment, would deliver the Canaanites to the J/raelites, otherwiſe ſhe did not act the 
a 3 2 * yur uy in * the * of a People who came to invade their Country. Sce Mr. Le Clerc's Note upon that 
| 1 : ; oftom de Peenitentia, Orat. 2. p. \ VIC. . 6. Edit. 72 aſſi dit 'oti 
- _— * 1 p. 774, 775. Tom. 6. Edit. Savil. As, alſo, a Paſſage cited by Gretius, Lib. 3. 
= 3 The Greek is, Neopt. Oux a1 Xgw ny1 dnta Ta iron Myuv; Ulyſſes, Ox & v Sh ye To 1[4920G bett. 
Hl * 2 The Greek is, Odi, yae oe To T ably Myth, t wn yiymuro in ayabu TS wabirrog, Aro, S beTe%s voc Car. x 
ile . care, * Sens Va&uT&;" x) Jeviv £0, A i, wing Uh, e, x; T ant; NN. [22.780 
| 5 The Greek is, Kai 2 9. 706 iaTgss de re THY KAI vT WY emiVuuics ama rag u fr,; i mov 2 Te% du Torrn 
The dran N KgEeTTOv, TU T aAnis axovani, To marauxerol)nva; But our Author, who quotes this Paſſage, alſo, obſerves, that it 
may be doubted, whether we may regard that as an innocent Cheat, which Era/iftratus made Uſe of to cure the Prince Anticch 
who was in Love with his Mother-in- Law Stratonice. We may find the Story in Lucian's Work, De Dea Syriaca, and Mr Fai 
2 5 Dialogues of the Dead, both Ancient and Modern, Dial. 5. Our Author, a little higher, alſo, diſapproves a Picce of Craſt 
* Ie made Uſe of to encourage his Soldiers: Without doubt, becauſe it implied a Contempt of the Deity. 
\ Ry _ Words do — ſignify what our Author ſuppoſes, following the Latin I ranſlation (not excepting the Oxford Edition 
4 55.10 the two Tragedies of this Poet). There is nothing that one may not ſpeak innocently, if it tends to our Advantage 
— N tranſlates them differently, but 3 to no better Purpoſe. He gives us the whole Train of the Diſcourſe, to own . 
that t - Words ought to have a different Senſe. To procure himſelf ſome Advantage. In the main, faith Oreſtes . What E i 
5 . appen to me, if I paſs for dead, if I ſhew, by my Actions, that I am full of ife, and I have gained an immortal N . 
1 * = we, 1 am perſuaded there can be no ſad Preſage, where there is ſo much Profit, But there may be, as I believe: 
>, _ My ranſlation given, more agreeable to Oreftes's Thoughts, and to the Greek, thus: I am perſuaded, that no Report c " 
| ,, {nd to our Diſhonour, and hurt our Reputation, when ſo much Profit may ariſe from it.“ This appears from whar k I _ 
ow many of the Sages, who were, for a long Time, taken for dead; have returned to Life nf we 


; | = © noured b all the World ? I hope I ſhall have th ago, and were the more ho- 

144 WES « 6. & OPS ve the ſame good Luck, and after the Report of my Death is diſperſed eve 

1 * 9 of a 2 appear again to my Enemies, &c.” In theſe laſt Words the Original — imports, «57 "POIs ware, 
13 + om whence it appears, that 63a is the ſame as n. In fine, we may compare this Expreſſion, 57 NNG cmd, 


one in the New Teſtament, Happy are ye, when Men ſhall ſpeak all Manner of Evil ( Tong enpa) ag ainft you falſe M — 6 -=— 


7 The 1 a 4 oy 4 - 4 * ol 7 — 
1 r is, Argue; or Wives xeuoiſor, dg iy pagρt tides, dN, GT T6 ye TUBTOV iaTgols deri, Id Taig N G Art Rs 
be p 2 1 1 T Tow, bree Th0WW GANG Te XKts iudiodes, 1 TA piwy, 1 TOMTWV EVEX&, ker oN, Th ToAtws, Toig 0: - Sond 2 
Las ien vc Tory. We ought to obſerve, that Plato treats here of ſuch Lyes only as concern a Stat roy + 


os, and Goes, by no Means, condemn ſuch innocent Lyes as private Men uſe one with another. This Philosoph 1 
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oſopher, at the End 
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to Mankind only in the Way of Phyfick, and, there- 
fore, ſhould be allow*d to publick Phyſicians, but ought 
not to be touch'd by private Patients. Princes and 
Governors (if any Perſons elſe) may be permitted to 
uſe the ſame Stratagem *, either for the Ruin of the 
Enemy, the Preſervation of the Subjects, or any Way 
for the Advantage of the Community : But all others 
ought ſtriftly to abſtain from this Practice. A famous 
Inſtance we have in Solomon's Judgment, 1 Kings 
iii. 25. And ſo Claudius in Sueton*, brought a Wo- 
man to own her Son, -whom ſhe firſt, on probable 
Arguments, denied, by commanding her to marry 
him. Thus a Father and a Son being arraign'd 
together for the Murther of a Prieſt, when it could 
not be made out which of the two had committed 
the Fact, each refuſing to accuſe the other; Charle- 
mag ne, as we are told, gave Sentence of Death up- 
on them both; upon which the Father confeſs'd 
himſelf the Murtherer. So, it being a Law in 
Spain, that in Caſe a Female-flave be with Child 
by her Maſter, ſhe ſhall be immediately reftored to 
Liberty. Once it happen'd, that a Nobleman's 
Maid was diſcover*d to be in this Condition ; the 
Nobleman denied the Thing, and the Proofs al- 
ledg*d not being evident, King Alphonſo order'd 
the Child to be publickly ſold into Servitude; the 
News of which Sentence moved the Father to diſ- 
cover himſelf. So when Nelexs, being about to 
lead abroad a Colony, was commanded by the 
Soothſayers to purge his Army of all polluted Per- 
ſons, he pretended that he himſelf had murder'd 
a Child, and ſo ſtood in need of Expiation ; and, 
by this Means, perſuading, others to confeſs them- 
ſelves guilty, he left all thoſe behind him, whom 
he had thus convicted of Impurity . ?*Tis a Pro- 
verb with the Spaniards, Tell a Lye, and youll get 
out the Truth. To the ſame Head belongs the Diſ- 


ſimulation and Concealment about the Sickneſs or 


Death of Princes, for the Prevention of Tumults. 
Though we are not willing to extend this Liberty 
ſo far as to juſtify the politick Devices of Numa. 
Nor will the ſame Privilege hold at all in the Caſe 
of Promiſes and Engagements“. 

XVIII. But farther, Grotius © having thus aſſert- 
ed, „That every Lye ariſeth from the Impairing 
of ſome Right, which one Man may have to 
ce underſtand the Mind of another; concludes from 
& hence, That we cannot be charged with this 
Fault, when we direct a feigned Diſcourſe to 
one who is not deceived by it, though a third 
& Perſon ſhould thence happen to entertain a wrong 
* Opinion.” For *tis to be ſuppoſed, that I and he, 
to whom I addreſs'd myſelf, are tranſacting ſome 
private Buſineſs, which doth not at all belong to 
the Perſon who overhears us. Therefore the Man, 
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with whom I am dealing, 18 certainly not q. 
ceived with my Manner of Speech, becauſe le wel 
apprehends my Meaning by it, juſt as if 1 ſhouly 
relate a Fable, or uſe an Irony or Hyperbole to o 

who knew how to put the right Conſtruction 5 
on the Words. And as for the third Man, I 
not contract the Guilt of Lying in reſpect of iin 
becauſe I have no Buſineſs with him, and, Conf. 
quently, he hath no Right to underſtand my Se. 
ments. So that if he take up a falſe Notion, fro 
Expreſſions applied to another Perſon, not to him. 
ſelf, he is to lay all the Blame on his own Curiogey 
and Impertinence. But leſt this Poſition ſhould 1 
abuſed to ill Purpoſe, we are to add, as a nx; 
ſary Caution, that *tis, by no Means, allowahj- for 
two Perſons to make uſe of ſuch Occaſions as theſ; 
by way of Stratagem, to delude or expoſe a Third. 
For altho* it be never fo true, that this third Man 
hath not a perfect Right to know my Judgr 
yet the Law of Humanity and Charity requires, 
that my Speech do not occaſion his aniry 
Prejudice. Therefore we ought, on all Account, 
to make this Diſtinction, whether the third Pa 

overhears our Diſcourſe without his own Fault, gr 
whether, out of a buſy, or a malicious Hunou, 
he purpoſely intrudes into our Secrets. And, there. 
fore, this Aſſertion chiefly holds good againſt theſe 
inquiſitive, goſſipping Knaves, who make it their 
Employment treack-roufly to catch up what other 
Perions drop in 2 Company. Now when 
we apprenend ourſelves to be watch'd by ſuch fy 
Deſigners, and yet are not inclined to be altoge- 
ther ſilent, we are wont to diſappoint their bu 
Curiolity, by throwing in a Sett of Talk quite 
impertinent to the Affair which we were before 
debating of ; or by agreeing to tell ſome Story, 
which our politick Eves-dropper, hugging as a 
mighty Diſcovery, may, upon his communicating it 
to others, be ſufficiently laughed at for his Pains; 
provided neither he, nor any Perſon elſe, ſuffer any 
tarther Damage by this Contrivance. We know 
very well *tis a general Duty not to leſſen the Ho- 
nour and Reputation of others, nor to ridicule and 
expoſe them. Yet, as we do not think ourſelves 
guilty of any Sin, when we diſcover the Miſtake 
of another, ſuppoſing it to be done without ei- 
ther Bitterneſs or Inſolence, (Things ſo unwortly 
of Men of Senſe and Breeding) although we ſhould 
hereby rather diminiſh, in ſome Reſpect, than im- 
prove his Credit : So what ſhould hinder us from 
correcting a Fault in a Man's Morals, when it 
proves troubleſome to us, even by Sport and Ri 
dicule, that we may incline him to leave off the 
Habit ? For to amend and reform others cannot, 
therefore, be judged unlawful, becauſe it tends 


a Cap. 15. b lian Var. Hiſt. I. viii. c. 5. © Add Polyæn. Stratagem. I. ii. in Epaminond. n. 6, & 12. Polyb. l ni 
c. It. 4 Add Bacon's Eff. vi. e Lib. ii. cap. 1. $.13. n. 1. 
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of the foregoing Dialogue, owns, that there is a profitable Lye, 
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which is not to be hated. As for Example, when one ſpeaks 2 


falſe Thing io one's Enemy, to procure himſeif ſome Advantage, or to a Friend out of his Senſes, to hinder ſome Miſchief Thet 
Sort of Lyes are like ſalutary Remedies. Here Plato keeps to the Notion of a Medicine, and repreſents the Sovereign and - : 
ferior Magiſtrates, as ſo many publick Phyſicians, who alone, conſequently, may make Uſe of a Lye for the Benefit of the 1 . 
But he always ſuppoſes, that in Matters which do not concern the Government, whoever can procure an Advantage to another & 
Lye, or ſome other innocent Macy, he is the true Phyſician to whom it belongs to adminiſter that Medicine. 1. 5 or ; 0 
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moTeomn; LEA, we Pagharc, XR yirras. See, alſo, Lib. ii. & de Legibu, 


Lib. ii. & Lib. xi. So that Gretivs had not throughly examined the Senſe of Plato, when he ſays, That that Philoſopher ſeems {0m 


times to allow, and ſometimes to deny Phyſicians, properly fo called, a Liberty to ſpeak contrary to their Thoughts; an 


d Gen- 


wins, who criticiſes Grotius, does not much mend the Matter, by affirming, that Plato allows it only to Magiſtrates and Phyſiclans. 
1 See what our Author ſays in his Diſcourſe, De Concordia were Politicie cum Relig. Chrifliana, F. 10. ho, be- 
z Some of the Fathers of the Church, as Grotius obſerves, recite here the Cenſure which St. Paul paſſed on St. Peter, Gi, 
ing at Antioch, withdrew himſelf from the Company of the new-converted Gentiles, becauſe he would not offend the J 2 d 
11. Sc. For ſay St. Chry/otome and St. Ferome, St. Peter knew very well, that St. Paul did not cenſure him in — a1 
it ſeemingly only to comply with the Weakneſs of the Brethren preſent. But 'tis plain that St. Paul ſpoke ver le 


and blames St. Peter's Carriage, as attended with inexcuſable Hypocriſy, becauſe, b withdrawing from the Gentiles, he 


gave 2 


Occaſion to believe, that the Obſervation of the Ceremonies of Maſes's Law was abſolutely neceſſary to render them accep 


GOD ; now this is contrary to the End and Deſign of the Goſpel. See the Interpreters on the Place. 
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to the Diſparagement of their Worth and Excel- 


lency. Thus, ſince *tis the common Intereſt of 
Mankind, that each Man ſhould not underſtand 
the Secrets of all, it is eſtabliſhed as *twere by the 
cneral Conſent of Nations, that ſeal'd Letters, 
ould be opened by him only to whom they are 
directed: Therefore if I find any Perſon intercept- 
ing and ſearching my Letters, it can be no Crime, 
if ĩ contrive to let ſome Writing fall into his Hands, 
which ſhall give him no great Satisfaction in the 
reading. As a greedy Boy, who hath got a trick of 

jundering the Cupboard, ſuffers no Injury, if a- 
— the other Proviſion he meets with a 
Bait not very ſweet or ſavoury. It was a pleaſant 
Piece of Deception, which Herodotus * reports of 
Nitocris or Samiramis, who ordered the following 
Words to be engraven on her Sepulchre, F any Ba- 
bylonian Prince happens to be in great Diſtreſs for 
Money, let him open this Tomb, and take ont as much 


4g he pleaſeth. King Darius afterward removing 


the Stone, found no Treaſure, but only this Re- 
buke, If thou hadſt not been inſatiably covetous, thou 
wouldſt never have plundered Coffins to enrich thee : Or, 
as Maximus Tyrius gives the Story, All Curſes fol- 
low thee, thou moſt greedy of Mantind; who, for the 
Sake of Gold, haſt preſum'd to diſturb and violate the 
Dead'. To give Credit to ſuch Inſcriptions is 
no taore an Argument of Avarice than Folly. In 
the Story of Papyrius in Gellius * ©, the Senators 
rightly commend the Cauſe of the young Gentle- 
man's Fiction; that is, the Wit and Secrecy of ſo 
unexperienced Years ; but adjudge the Manner of it 
to bea little undutiful and diſreſpectful to his Mo- 
ther; eſpecially ſince the Jeſt occaſionꝰd a Petition 
nbt much to the Honour and Credit of the Ladies, 
That one Wife ſhould rather have two Husbands, 
than one Husband two Wives. Nor could I ever 
prevail with my ſelf to be heartily angry with that 
Senator in Plutarch*, who, to divert his Wife's Im- 
portunity in asking about the Secrets of the Houſe, 
told her a ſtrange Tale of a Quail, ſaid to be 
ſeen to fly through the Forum with a golden Hel- 
met. Tho” he ought, indeed, at the ſame time, to 
have taken care that this babling Dame ſhould 
not put others into a groundleſs Fright by her 
Report. For then the preſent Miſtake, which 
laſted but an Inſtant, would have been ſufficiently 
recompenſed by the Diverſion and Satisfaction 
which follow'd it. Now if we are bound to uſe 
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Caution, that the Perſon, whom we have juſtly and 
deſervedly impos'd npon, ſhould not deceive 
others; much lets will it be allowable to periuade 
one Man of what is falſe, with Deſign that he may 
delude a third Perſon ; although perhaps the for- 
mer do not hereby ſuffer any particular Hurt. For 
indeed to be thus made the Inſtrument of deceiving 
another, is, in itſelf, mean and unworthy : And as 
for our Part, *tis the ſame thing, whether we ab- 
uſe a Man immediately by our own Act, or by 
the Intervention of ſome Perſon elſe, whom we 
have ſuborn'd for that Service. Though *tis an 
Art which many practiſe ; firſt, to cheat thoſe whom 
they intend to make uſe of for the cheating of o- 
thers. Vid. Senec. Thyeſt. v. 320. As Davns ob- 
ſerves 5, there's a great deal of Difference, ex animo 
omnia, ut fert natura, facias, an de induſtria? Whe- 
ther a Man acts according to real Intention and the 
plain Guidance of Nature, or according to the 
A ffectation of Art and Deſign, Terent. Andr. Act 
iv. Scen. 4. Add Gell. J. xii. c. 12. 

XIX. This is manifeſt, that ſince the Obligation 
to diſcloſe our Mind ccaſeth with regard to Ene- 
mies, it cannot fall under the Sin of Lymmg, to give 
them a feign'd Relation ©, to terrify them with 
falſe Rumours, or any ways to procure their Preju- 
dice, provided no undeſerved Loſs or Damage en- 
ſue to a third Party who is our Friend. For why 
may not we, by Stratagem and Subtilty, and with- 
out endangering our own Perſons, hurt him whom 
we have Licence to attack with open Violence ? 
The Reafon why ſome have diſdain'd this Method 
of Ho'tility *, was not becauſe they thought any 
Right to be violated by it, but becauſe among the 
moſt fierce and martial Souls no Actions againſt an 
Enemy is look*d on as glorious, but ſuch as carries 
in it ſome Sort of Vigour, and Force of Body and 
Mind. But what we ſpeak about deceiving and 


circumventing an Evemy, is, by no Means, to be 


extended to any Pacts 7 or Treaties ſet on Foot 
about concluding or intermitting the War. For 
ſince the Law ot Nature commands us to maintain 
Peace, as far as may be done with Convenience, 
and to repair any Breach that may happen in it, 
we muſt ſuppoſe ourſelves commanded, at the ſame 
Time to aff: thoſe Means, without which this End 
can never be obtain'd. But now Enemies cannot 
3 come to an Accommodation, unleis there 

on both Sides an Obligation to the cicar Diſco- 


Lib. 1. p. 48. Edit.” H. Steph. > Difſertat. 10. in u. Vid. Olearii Yin. Perfic. I. iv. c. 7. i. e. 23 4 De 
Garrulitate, p. 507. Tom. ii. Edit. Wech, © See Gree. I. iii. c. 1. ſ. 17, 18. Vid. Grot. ubi ſupra, & ſ. 20. 
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See Mr. Hertius's Diſcourſe, De Commeatu Literarum, F. 3. in Tom. i. of his Comments, and ſmall 'TraQs, where he, alſo, ob. 


: | the deceaſed Mr. Guatier, a Miniſter, 


ſerves, that it has always been taken for a great Incivility, and a Piece of notorious Meanneſs, to publiſh the Letters we receive from 
others, when it brings ſome Prejudice to the Writer. Upon which Occaſion it may be ſeaſonable to rehearſe the lively Reproof 
which Cicero gave Marc Antony long ago. He, alſo, read a Letter, which he ſaid he had received from me. O Man without 
al Humanity; and who is ignorant of common Life ! For is there any Man, who has convers'd ever ſo little with honeſt Men, as 
5 upon a little Difference with a Friend to make no Scruple to publiſh and read the Letters he has received from him before all 
6 the World ? Is it not to baniſh all Friendſhip out of the World, to take away the Liberty of Friends writing one to another when 
8 they are abſent ? How many Trifles do we put into our Letters, which, being divulged, will appear ridiculous ? And how many 
ſerious Things, which ought not to be made publick? At etiam literas, quas me fibi miſifſe diceret, recitavit, homo, & 5 
manitatis expers, & wite communis ignarus ! Quis enim unquam, qui paululum modo bonorum conſuetudinem ndſſet, literas ad fe ab 
amico miſſas offenſione aliqua interpoſita, in medium protulit, palamque recitavit * Quid eft aliud tollire è vita vitæ ſocietatem, quam 
tollere amicorum colloquia abſentium ? quam multa joca ſolent efſe in epiſtolis, que prolate fi fint, inept videantur ? quam multa ſeria 
1 enim ullo modo di vulganda, Philip. ii. 4. See an Example of this indiſcreet Rudeneſs in the News of the Republick of 
eters, December 168 5, where Mr. Bayle cenſures the Author of the Dialogue between Photinus and Irenæus, Ic. which was 


* This Example ſeems not much to our Author's Purpoſe, relating only th ipti 
3 Ex $ y the Manner how Darius was cheated by the Inſcript 
which Nitocris, Queen of Babylon, had cauſed to be engraved on her Tomb. For, ſays he, he mult be a imple and — 


{ | Man to believe ſuch an Inſcription. 


: The Greek is, *N rarron a amMnritals, o; ing vexgs Hy N Leala xpuoe. 

* Mr. Boubours relates this Story alſo in French, in his Diſcourſes between Ari/teus and Eugenius, Diſc, 3. concerning a Secret 
t ſome Men ſufpect it to be a meer Fable. See Mr. Thomafius's Nævi Juriſpr. Rom. p. 1 26. | ; 
: Our Author calls it a Quail, but the Original is KS., a Lark. | 
| can't ſee what the Paſſage here alledged by the Author makes to his Purpoſe. For the true Tranſlation of them (as Madam 


acter gives i 5 \ — | 
er A N Aodbey” ap think that there is but ſmall Difference in Things done __— and on a ſudden, and ſuch as are premedi- 


See What is (aid, I. v. c. 9. F. 3. And l. viii. c. 7, 8. 
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to Mankind only in the Way of Phyfick, and, there- 
fore, ſhould be allow'd to publick Phyſicians, but ought 
not to be touch'd by private Patients. Princes and 
Governors (if any Perſons elſe) may be permitted to 
uſe the ſame Stratagem *, either for the Ruin of the 
Enemy, the Preſervation of the Subjects, or any Way 
for the Advantage of the Community : But all others 
ought ſtrictly to abſtain from this Practice. A famous 
Inſtance we have in Solomon's Judgment, 1 Kings 
iti. 25. And ſo Claudius in Sueton*, brought a Wo- 
man to own her Son, whom ſhe firſt, on probable 
Arguments, denied, by commanding her to marry 
him. Thus a Father and a Son being arraign'd 
together for the Murther of a Prieſt, when it could 
not be made out which of the two had committed 
the Fact, each refuſing to accuſe the other; Charle- 
mag ne, as we are told, gave Sentence of Death up- 
on them both; upon which the Father confeſs'd 
himſelf the Murtherer. So, it being a Law in 
Spain, that in Cale a Female-flave be with Child 
by her Maſter, ſhe ſhall be immediately reftored to 
Liberty. Once it happen'd, that a Nobleman's 
Maid was diſcover*d to be in this Condition ; the 
Nobleman denied the Thing, and the Proofs al- 
ledg'd not being evident, King Alphon/o order'd 
the Child to be publickly ſold into Servitude; the 
News of which Sentence moved the Father to diſ- 
cover himſelf. So when Nelexs, being about to 
lead abroad a Colony, was commanded by the 
Soothſayers to purge his Army of all polluted Per- 
ſons, he pretended that he himſelf had murder'd 
a Child, and fo ſtood in need of Expiation ; and, 
by this Means, perſuading others to confeſs them- 
ſelves guilty, he left all thoſe behind him, whom 
he had thus convicted of Impurity *. *Tis a Pro- 
verb with the Spaniards, Tell a Lye, and you'll get 
out the Truth. To the ſame Head belongs the Diſ- 
ſimulation and Concealment about the Sickneſs or 
Death of Princes, for the Prevention of Tumults. 
Though we are not willing to extend this Liberty 
ſo far as to juſtify the politick Devices of Numa. 
Nor will the ſame Privilege hold at all in the Caſe 
of Promiſes and Engagements *. 

XVIII. But farther, Gretzus © having thus aſſert- 
ed, „That every Lye ariſeth from the Impairing 
of ſome Right, which one Man may have to 
c underſtand the Mind of another; concludes from 
« hence, That we cannot be charged with this 
« Fault *, when we direct a feigaed Diſcourſe to 
one who is not deceived by it, though a third 
& Perſon ſhould thence happen to entertain a wrong 
„ Opinion.“ For *tis to be ſuppoſed, that I and he, 
to whom I addreſs'd myſelf, are tranſacting ſome 
private Buſineſs, which doth not at all belong to 
the Perſon who overhears us. Therefore the Man, 
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with whom I am dealing, is certainly not ,, 
ceived with my Manner of Speech, becauſe e yy 
apprehends my Meaning by it, juſt as if ! ſhoulg 
relate a Fable, or uſe an Irony or Hyperbole to wy 
who knew how to put the right Conſtruction u 
on the Words. And as for the third Man, 10 
not contract the Guilt of Lying in reſpect of 4;, 
becauſe I have no Buſineſs with him, and, conſe. 
quently, he hath no Right to underſtand my Seni. 
ments. So that if he take up a falſe Notion, frog 
Expreſſions applied to another Perſon, not to him. 
ſelf, he is to lay all the Blame on his own Curicgs, 
and Impertinence. But leſt this Poſition ſhould 1; 
abuſed to ill Purpoſe, we are to add, as a ns; 
ſary Caution, that *tis, by no Means, allowable {© 
two Perſons to make uſe of ſuch Occaſions as theſe, 
by way of Stratagem, to delude or expoſe a Third. 
For altho* it be never ſo true, that tins third My 
hath not a perfect Right to know my Judgr 
yet the Law of Humanity and Charity requires, 
that my Speech do not occaſion his undeſtrycd 
Prejudice. Therefore we ought, on all Accyy 

to make this Diſtinction, whether the third Party 
overhears our Diſcourſe without his own Fault, 
whether, out of a buſy, or a malicious Humour, 
he purpoſely intrudes into our Secrets. And, there. 
fore, this Aſſertion chiefly holds good again{t thee 
inquiſitive, goſſipping Knaves, who make it ther 
Employment treack-rouſly to catch up what other 
Perions drop in 2 Company. Now when 
we apprehend ourſelves to be watch'd by ſuch fly 
Deſigners, and yet are not inclined to be altoge- 
ther ſilent, we are wont to diſappoint their buf 
Curiolity, by throwing in a Sett of Talk quite 
impertinent to the Affair which we were before 
debating of ; or by agreeing to tell ſome Story, 
which our politick Eves-dropper, hugging a8 a 
mighty Diſcovery, may, upon his communicating it 
to others, be ſufficiently laughed at for his Pains; 
provided neither he, nor any Perſon elſe, ſuffer any 
farther Damage by this Contrivance. We know 
very well *tis a general Duty not to leſſen the Ho- 
nour and Reputation of others, nor to ridicule and 
expoſe them. Yet, as we do not think ourſelves 
guilty of any Sin, when we diſcover the Miſtake 
of another, ſuppoſing it to be done without ei- 
ther Bitterneſs or Inſolence, (Things ſo unwortly 
of Men of Senſe and Breeding) although we ſhould 
hereby rather diminiſh, in ſome Reſpect, than im- 
prove his Credit : So what ſhould hinder us from 
correcting a Fault in a Man's Morals, when it 
proves troubleſome to us, even by Sport and R- 
dicule, that we may incline him to leave off the 
Habit ? For to amend and reform others cannot, 
therefore, be judged unlawful, becauſe it tends 


a Cap. 15. b lian Var. Hiſt. I. viii. c. 5. © Add Polyen, Stratagem. 1. ii. in Epaminond. n. 6, & 12. Pahl. l ni 
c. It. 4 Add Bacon's Eff. vi. e Lib. iii. cap. 1. f. 13. n. 1. 
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he foregoing Dialogue, owns, that there is a profitable Lye, which is not to be hated. As for Example, when one ſpeaks 2 
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Lib. ii. & Lib. xi. So that Grotius had not throughly examined the Senſe of Plato, when he ſays, That that Philoſopher {_ 
times to allow, and ſometimes to deny Phyſicians, properly ſo called, a Liberty to ſpeak contrary to their Thoughts; an 
wins. who criticiſes Grotius, does not much mend the Matter, by affirming, that Plato allows it only to Magiſtrates and Phyſicians 

1 Sce what our Author ſays in his Diſcourſe, De Concordia were Politicie cum Relig. Chrifliana, F. 10. a 

z Some of the Fathers of the Church, as Grotius obſerves, recite here the Cenſure which St. Paul paſſed on St. Peter, 5 f 
ing at Antioch, withdrew himſelf from the Company of the new. converted Gentiles, becauſe he would not offend the Tews, Us: 


11, Sc. For ſay St. Chry/oſtome and St. Jerome, St. Peter knew very well, that St. Paul did not cenſure him in Earneſt, 
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to the Diſparagement of their Worth and Excel- 
lency. Thus, ſince *tis the common Intereſt of 
Mankind, that each Man ſhould not underſtand 
the Secrets of all, it is eſtabliſhed as *twere by the 
eneral Conſent of Nations, that ſeal'd Letters, 
ould be opened by him only to whom they are 
directed: Therefore if I find any Perſon intercept- 
ing and ſearching my Letters, it can be no Crime, 
if T contrive to let ſome Writing fall into his Hands, 
which ſhall give him no great Satisfaction in the 
reading. As a greedy Boy, who hath got a trick of 

jundering the Cupboard, ſuffers no Injury, if a- 
Boagſt the other Proviſion he meets with a 
Bait not very ſweet or ſavoury. It was a pleaſant 
Piece of Deception, which Herodotus reports of 
Nitocris or Samiramis, who ordered the following 
Words to be engraven on her Sepulchre, F any Ba- 
bylonian Prince happens to be in great Diſtreſs for 
Money, let him open this Tomb, and take ont as much 
as he pleaſeth. King Darius * afterward removing 
the Stone, found no Treaſure, but only this Re- 
buke, If thou hadſt not been inſatiably covetous, thou 
wouldſt never have plundered Coffins to enrich thee: Or, 
as Maximus Yyrius gives the Story, All Curſes fol- 
low thee, thou moſt greedy of Mankind ;, who, for the 
Sake of Gold, haſt preſum*d to diſturb and violate the 
Dead'. To give Credit to ſuch Inſcriptions is 
no taore an Argument of Avarice than Folly. In 
the Story of Papyrius in Gellius * ©, the Senators 
rightly commend the Cauſe of the young Gentle- 
man's Fiction; that is, the Wit and Secrecy of ſo 
unexperienced Years ; but aqjudge the Manner of it 
to be a little undutiful and diſreſpectful to his Mo- 
ther; eſpecially ſince the Jeſt occaſion'd a Petition 
nbt much to the Honour and Credit of the Ladies, 
That one Wife ſhould rather have two Husbands, 
than one Husband two Wives. Nor could I ever 
prevail with my ſelf to be heartily angry with that 
Senator in Plutarch*, who, to divert his Wife's Im- 
portunity in asking about the Secrets of the Houſe, 
told her a ſtrange Tale of a Quail, ſaid to be 
ſeen to fly through the Forum with a golden Hel- 
met. Tho” he ought, indeed, at the ſame time, to 


have taken care that this babling Dame ſhould 


not put others into a groundleſs Fright by her 
Report. For then the preſent Miſtake, which 
laſted but an Inſtant, would have been ſufficiently 


recompenſed by the Diverſion and Satisfaction 


which follow'd it. Now if we are bound to uſe 


Lib. 1. p. 48. Edit. H. Steph. > Difſertat. 10. in fin. 
Garrulitate, p. 507. Tom. ii. Edit. Wech. 


— ——— 


Vid. Olearii Yin. Perfic. I. iv. c. 7. 
See Grot. I. iii. c. 1. ſ. 17, 18. 


Caution, that the Perſon, whom we have juſtly and 
deſervedly impos'd npon, ſhould not deceive 
others; much leſs will it be allowable to perſuade 
one Man of what is falſe, with Deſign that he may 
delude a third Perſon ; although perhaps the fot- 
mer do not hereby ſuffer any particular Hurt. For 
indeed to be thus made the Inſtrument of deceiving 
another, is, in itſelf, mean and unworthy : And as 
for our Part, 'tis the ſame thing, whether we ab- 
uſe a Man immediately by our own Act, or by 
the Intervention of ſome Perſon elſe, whom we 
have ſuborn'd for that Service. Though *tis an 
Art which many practiſe ; firſt, to cheat thoſe whom 
they intend to make uſe of for the cheating of o- 
thers. Vid. Senec. Thyeſt. v. 320. As Davns ob- 
ſerves o, there's a great deal of Difference, ex animo 
omnia, ut fert natura, facias, an de induſtria? Whe- 
ther a Man acts according to real Intention and the 
plain Guidance of Nature, or according to the 
A ffectation of Art and Deſign, Terent. Andr. Act 
iv. Scen. 4. Add Gell. I. xii. c. 12. 

XIX. This is manifeſt, that ſince the Obligation 
to diſcloſe our Mind ceaſeth with regard to Ene- 
mies, it cannot fall under the Sin of Lying, to give 
them a feign'd Relation ©, to terrify them with 
falſe Rumours, or any ways to procure their Preju- 
dice, provided no undeſerved Loſs or Damage en- 
ſue to a third Party who is our Friend. For why 
may not we, by Stratagem and Subtilty, and with- 
out endangering our own Perſons, hurt him whom 
we have Licence to attack with open Violence ? 
The Reaſon why ſome have diſdain'd this Method 
of Hoſ'tility *, was not becauſe they thought any 
Right to be violated by it, but becauſe among the 
moſt fi-rce and martial Souls no Actions againſt an 
Enemy is look*d on as glorious, but ſuch as carries 
in it ſome Sort of Vigour, and Force of Body and 
Mind. But what we ſpeak about deceiving and 


circumventing an Evemy, is, by no Means, to be 


extended to any Padcts 7 or Treaties ſet on Foot 
about concluding or intermitting the War. For 
ſince the Law ot Nature commands us to maintain 
Peace, as far as may be done with Convenience, 
and to repair any Breach that may happen in it, 
we muſt ſuppoſe ourſelves commanded, at the ſame 
Time to aff thoſe Means, without which this End 
can never be obtain'd. But now Enemies cannot 

offibly come to an Accommodation, unleis there 
* on both Sides an Obligation to the cicar Diſco- 


240.1. ©: 23. 4 De 
Vid. Grot. ubi ſupra, & ſ. 20. 


See Mr. Hertius's Diſcourſe, De Commeatu Literarum, & 3. in Tom. i. of his Comments, and ſmall Tradts, where he, alſo, ob. 


ſerves, that it has always been taken for a great Incivility, and a Piece of notorious Meanneſs, to publiſh the Letters we receive from 
others, when it brings ſome Prejudice to the Writer. Upon which Occaſion it may be ſeaſonable to rehearſe the lively Reproof 
which Cicero gave Marc Antony long ago. He, alſo, read a Letter, which he ſaid he had received from me. O Man without 
Humanity; and who is ignorant of common Life ! For is there any Man, who has convers'd ever ſo little with honeſt Men, as 
upon a little Difference with a Friend to make no Scruple to publiſh and read the Letters he has received from him before all 
the World? Is it not to baniſh all Friendſhip out of the World, to take away the Liberty of Friends writing one to another when 
2 they are abſent ? How many Trifles do we put into our Letters, which, being divulged, will appear ridiculous ? And how many 
* ſerious Things, which ought not to be made publick ? ”” At etiam literas, quas me fibi miſifſe diceret, recitavit, homo, & 5 
mantatis expers, & vitæ communis ignarus ! Quis enim unquam, qui paululum modo bonorum conſuetudinem neſſit, literas ad ſe ab 
amico miſſas offenſione aliqua interpoſita, in medium protulit, palamque recitavit? Quid eft aliud tollire & vita vitæ ſocietatem, quam 
tollere amicorum colloquia abſentium ? quam multa joca ſolent efſe in epiſtolis, que prolate fi fint, inept videantur ? quan multa feria 
88 2 r nney T ge ii. 4. gd an 32 of _ 2 Rudeneſs in the 1 on of the Republick of 
December 1685, where Mr. e cenſures the or of the Dialogue between Photinus and Irenæus, Cc. whi 
the deceaſed Mr. 8 a Miniſter. F - 5 
* This Example ſeems not much to our Author's Purpoſe, relating only the Manner how Darius was cheated by the Inſcription 


== Which Nitocris, Queen of Baby/on, had cauſed to be engraved on her Tomb. For, ſays he, he mult be a ſimple and covetous 


Man to believe ſuch an Inſcription. 
The Greek is, Q rd arYwrur d νiiali, de rh „ef Yew Leal xpuoe. | 

5 Mr. Boubours relates this Story alſo in French, in his Diſcourſes between Ariſtæus and Eugenius, Diſc, 3. concerning a Secret 
t ſome Men ſufpect it to be a meer Fable. See Mr. Thoma ſius's Newi Furiſpr. Rom. p. 120. ; 
: Our Author calls it a Quail, but the Original is KS, a Lark. | 

"Ws can't ſee what * Paſſage here alledged by the Author makes to his Purpoſe. For the true Tranſlation of them (as Madam 

er gives N ö r ö 1 

tated * 2 = Aa. A" 91 think that there is but ſmall Difference in Things done 3 and on a ſudden, and ſuch as are premedi- 

See What is ſaid, I. v. c. 9. F. 3. And l. viii. c. 7, 8. 
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very of their Mind, in reference to what is tranſ- 
acted between them; and, conſequently, unleſs their 
mutual Diffidence be remov'd by a Neceſſity and 
Engagement to ſpeak the Truth in all Articles and 
Conditions of Peace. And when it is afferted as 
lawful to delude or hurt an Enemy by any 
feign'd Report; this ought, on no Account, to be 
carried ſo far as to juſtify the Spreading of falſe 
Crimes and Imputations, in order to the Impairing 
his Honour and Credit. The State of Hoſtility 
doth, indeed, licenſe me to conceal my Meaning 
from my Foe, or by ſcattering falſe News to open 
my Way to his Hurt. But he who goes about to 
charge an Enemy with any grievous Crime, and 
would have his Accuſation belizved by thoſe who 
are at Peace with him, muſt lay aſide all the Stra- 
tagems and Deccits of War, and ſct up for an Aſ- 
ſertor of plain Truths; and, therefore, with regard 
to thoſe Perſons, who are ſuppoſed to be his Hearers, 
he is to play the Part of an Hiſtorian, or ordinary 
Relator. Whence, if he voluntarily recede from 
the Truth and Reality of Things, he cannot avoid 
the double Guilt of Lying and Slandering. Again, 
to charge an Enemy falſely to his Face, is a Mark 
of a low and impotent Reviler. To return Lyes 
for Lyes, is to imitate the Folly and Vanity of the 
Adverſary *. As for the Notion of Lipfius, in his 
Treatiſe of Politicks ®, who reckoning up the Perſons 
towards whom we may be allow*d to practiſe Simu- 
lation, or Diſſimulation, joins Foreigners to Ene- 
mies; this ought no farther to be admitted, than 
as it is for our Advantage to hide our Deſigns, or 
our Affairs, from their Notice. For that we ſhould, 
by feign'd Speeches, procure their Harm or Loſs, 
is what Nature itſelf will not bear, on Account of 
that Nearneſs of Blood by which all Mankind ſtand 
related and allied to each other. 

XX. *Tis a Queſtion of more Difficulty, Whe- 
ther a Criminal or an Offender, arraigned on any 
Account, may deny the Fact * with which he is 
charged, or endeavour to clude the Accuſation by 
feigned Arguments, and yet not incur the Guilt 
of Lying ? And here we do not ſpeak of the Di- 
vine Tribunal, in reſpect to which, the ſafeſt Courſe 
is to fly immediately to humble Confeſſion, and an 
earneſt Imploring of Pardon; fince it would not 
be leſs Impiety than Folly, to uſe Excuſes or De- 
nials before an Omnipotent Judge. And it was on 
this Principle that 7oſpbua made the Exhortation 
to Achan, which we have in 7efþ. vii. 19, 20. For 
there the Criminal was before detected by the Hand 
of Heaven. The preſent Enquiry, therefore, is 
confined to human Judgments; which are princi- 


pally deſigned for theſe two Ends and Uſe, x 

that every Man may obtain what is his Right bs 
Due : And, ſecondly, that fit Puniſhment, ” 
inflicted for the Correction and Reſtraint, we 
thoſe, who have dared, with wicked Purpoſe 1 
ally to violate the Rights of others; and of than 
too, who, by reaſon of their cold Affection toy ty 
Juſtice, would have proceeded to the ſame G q 
miſſions, did they not dread the Suffering 1. 
Evils, which they have ſeen fall ſo heavily on a 
Offenders. Now, to decline the Severity of 15 
Proceſs, ſome think it by no Means allowable u 
make uſe of falſe Speeches: Firſt, becauſ: d. 
Judge hath an eſpecial Right to underſtand tr 
Truth. Wherefore, neither the Sanctity of te 
Magiſtrate, who preſides in the Name of GOD, i; 
the Neceſſity which the Subject lies under to Ohs 
dience, will give the leaſt Place or Countenarce u 
Contumacy or Circumvention. Beſides, they ſay 
this Permiſſion appears rather dangerous than nee. 
ful or beneſicial; in as much as conceal'd Crims 
do the more Miſchief, Eſpecially, if what is de. 
vered in Excuſe, be not only falſe in Tat, but h 
Theory; every ſuch Untruth being of ill Conf. 
quence, not only conſider'd by it1{-1t, but, likeyif 
in regard that one Error gives Occaſion and Riſe y 
an infinite Train of others. Yet the contrar; Opinic 
is by many preferr'd, who ſay, we ought to ciſlin 
guiſh, in every Crime, between the Damage dom, 


and the baſe Guilt or Commiſſion ; to the lormer d 


which Reſtitution properly anſwers, and to the . 
ter Puniſhment. By the Law of Nature every Mn 
ought to make Reſtitution for Damage occaſton'! 
by his Fault; and, at the ſame Time, the ſulicring 
Party ought, upon his Sorrow and Reparztion, to 
admit him to Pardon. Therefore, every guilty Peron 
is, by an Obligation ſtrictly ſo call*d, bound to be it 
ways ready to repair any Damage he hath cauſcd. 

But no Man is tied to offer up him ſelf frech 
to Puniſhment, and to be an Informer againſt hin- 
ſelf. So that if the Fact be not known, and a 
open? Reſtitution would be a Confeſſion of tne 
Guilt; in this Caſe, the Reſtitution is to be mace 
in ſome indirect and ſecret Manner. ll Puniſt 
ment muſt” be inflicted upon Men againſt thr 
Wills; otherwiſe it could never obtain its die 
End, which is to deter the preſent Gllender, al 
all other Perſons from Sin. But whatever welt 
under an Obligation to perform, is to be undes 
ken by our own free and voluntary Motion. vince 
then no Perſon is properly obliged to invite and 
call down Puniſhment on his own Head +5, but 
muſt, indeed, as he is a Man, naturally abhor it 


Add Mr. Paſcal's Epiſt. 15. cum Annotat, d Lib. iv. c. 14. n. zz. © Vid. Digeſt, 48. tit. 21. De bonis torun ſu 


anteſentent. Oc. Leg. 1. 


TT 


: Our Author does not anſwer directly, and has forgot the beſt Reaſon, which is, that Calumny has no Manner of Relation vil 
the End of War : It neither tends, of itſelf, to weaken our Enemy, or procure us Juſtice, or to promote Peace. It is, there 
always a bad Thing, and equally deteſtable at all Times. Add here what I have ſaid upon Grotius, Lib. 3. cap. 1. (2. 1 

2 Plato, without Doubt, would have taken the negative Part here. For he will not allow a private Perſon to lye before 


ore 


ot. 2. 
Mz- 


giſtrate, and ſays, tis a great Fault for a ſick Man to lye to his Phyſician, a Scholar to his Maſter, &c. Fiz W orcs are, * 
7 \ 7 » » 4 , * — < 7 P */ / » x * , v4 7 75 
r Prcoper, 1 xz prorrs Wed; LoaTgiy, 1 4aKov7s T7 TO 


Bm, Tg) r TOY GuT09 or vd N un T anln My, &c. De 1 * I. iii. p. 389. Ed. Steph. Nay, be goes farther, A 
maintains, that every one, of his own Accord, is to. accuſe himſelf and 


elations, that they may ſuffer the Punithments which * 


Law inflicts, though they be Capital, as his Words import. E3 r ei Ti5 vzoAufor im, Tevarricr xathyogeir Gels, (£2)47% bogus; 


ziir N x) r ext, g r @NNwv, Of d ati Tu QiAvv Tvyxavn aditav, & fen anoreurTioIlai, a tis To Qavig wy 79 
d Jo Jinn, & d ,t. "Araryxatur 0 x) auTLy, x) v 4 n are . 
va lates, To ayabir, x) x dοανννν, fen U νονοννινEu To aNyeiver, ü fl ys TINYQY hc 1 Sina; fy TUMTE Nag. 
roy, deb i 0; nul ag dr iay N Puyng, Oevyorra" t 0 Davats, andlmcxorra. In Gorgia, p. 480. Ed. H. 
may add here, what Montagne ſays with regard to Part of this Paſſage, wiz. That this Preceft is carried too far. 

3 Mr. Thomaſius, who, in his Treatiſe De Jur iſpr. Divin. 1. ii. c. 8. F. 85, Sc. is of a contrary Judgment to our ; 
objects, that this Condition of making good the Damage, tends to divulge the Crime, as we may ſuppoſe ; becauſe, of 
good the Damage, the Crime is owned. But he afterwards anſwers it himſelf, in his Book, intituled, Fundam. Jur. Nat. & * 
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where he changes his Opinion, and ſays, that the guilty Perſon may, either by way of Accommodation, or by Frien, falt Fo 
Perſon injured in ſuch a Manner, that he ſhall not know who it was that wrong'd him, or if he has ſome Knowledge of him, 


Thing ſhall not be fo notorious as to bring him to Puniſhment. 


4 The Words are, Ignoſcendum cen ſucrunt Principes ei, qui ſanguinem ſuum qualiter qualiter red: mptum woluit. 
Laws it is ordained, That a Man ſhall not be held as convicted, who, being accuſed of a capital Crime, bribes 15 
from the Proſecution. In this Cafe, the Law has regard to the invincible Inclinations, which leads every Man to ty 


By the frf of, 
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his Accuter t 0. 
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ſave himſelf from the Death which threaten'd him, See Mr, Nozdt's Dicclotian, & Maxim, Cap. 8. tho 
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| ally if ! Death 
- -heſt Degree; eſpecially if it tend to ; 
_ other . 2 there iy — 
e may not decline it an a 5 
* 14 4 not hereby in 11. woe 18 £ 
it much conduce to the Inter - 
as that, after Reparation hath been 3 
for the Damage, any ſuch Fact, as we now 1pca 
of, ſhould be puniſhed ; that is, A Fact not * 
and notorious, and which, conſequently, * 
diſguiſed or excuſed by ſome Colour or TOS 2 -: 
fore, as none but a F ool will deny manife - au a ; 
ſo from what hath been here alledged, it oo - 
lowable for a Man to wipe off an Imputation * 
falſe Defence. Though for a Priſoner to urge = 
Opinions, can ſeldom turn to his Advantage, t R 
Court being ſuppoſed well skilled in N | 8 
Equity. A Judge, indeed, hath Power and L1 r- 
ty to get out the Truth by any poſlible — 
in Caſe the Fact be of ſuch Conſequence, = h : 
Safety of the Publick abſolutely requires it mon a 
be puniſhed. And, therefore, he cannot be taxe 
with Lying, if, to bring the Party to a Confeſſion, 
he make uſe of ſome Stratagem or Fiction: As, ſup- 
ofe, by pretending that he hath received full In- 
formation ſome other Way, or by threatning that 
he will proceed to ſuch or ſuch Severitics, if the 
Perſon accuſed perſiſt in his Obſtinacy, and the like. 
But it cannot hence preſently be concluded, that 
the Criminal himſelf is bound to own the Charge : 
Becauſe neither doth every Power, which denotes 
the bare Exerciſe of ſome Act, infer an? Ol ga- 
tion in the Object towards which it is directed : 
And beſides, there are other Ways for the Judge to 
enetrate into the Buſineſs, as by Arguments and 
Wirneſſes ; which Witneſſes, when examin'd about 
the Crimes of others, are obliged, though unſworn, 
to declare the Truth, in Obedience to the Coin- 
mand of Authority. Farther, Self-preſervation 1s 
a Thing which challengeth ſo much Favour and Al- 
lowance, that tis reckoned odious to punith the 
moſt notorious Offenders, without giving them a 
Hearing * *. On which Account, no Perlon is bla- 
med for caſting any Veil or Colour over his Fault. 
The Divine Tribunal and the Human are not, in 
all Reſpects, alike ; nor doth a mortal Judge preſide 
with ſuch Majeſty and Authority as Almighty God. 


And if a Priſoner be not bound to make a volun- 


tary Confeſſion, his Denial cannot, in the leaſt, im- | 


pair that Obedience which he owes to the Civil 


Power. *Tis true, a Crime, which hath been reſo- 


lutely and ſtubbornly diſowned, commonly meets 


2 Yet compare I. xiii. D. De cuſtedia & exhilitione reorum. 
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with the ſeverer Puniſhment ; becauſe free Confeſ- 
ſion is generally a Sign of Penitence, which much 
leſſens the Malignity of the Offender : Yet whether 
it be more advantageous cunningly to deny a Fact, 
or to embrace the Ingenuity of an open Acknow- 
ledgment, is a Point which belongs to another Kind 
of Enquiry, not to that which we are now engaged 
in, and which confines itſelf to Matters of ſtrict 
Duty, what a Man is bound to do, and what not“. 
Which of theſe two Opinions ought to be choſen 
rather than the other, any Man will apprehend, 
who hath Judgment enough to. weigh the Argu- 
ments offer'd on both Sides. *Tis very remarable, 
that which Haylon reports, in his Hiſtory of the 
Tartars, c. 48. That alth”, in other Reſpects, they 
are moſt notorious Lyars, yet in two Things they ſtrictly 
obſerve the Truth : Firſt, that no Man among them 
arrogates to himſelf the Glory of an Exploit «vhich he 
really hath not perform'd: And, ſecondly, that who- 
ever hath committed a Crime, though ſuch as he knows 
will coft him his Life, hen examin'd by his Lord, ne- 
ver conceals the Matter. And amongſt the Japoneſe, 
to be diſcover'd in a Lye before the Judge, is a ca- 
pital Offence. | 

XXI. But it will be ask'd, What Liberty may the 
Council or the Advocate fairly take in this Caſe ? 
Our Opinion is, that we ought here to diſtinguiſh 
between Civil Caſes and Criminal. In the former 
it doth not appcar that the Advocate can, with a 
late Conſcience, hinder the injured Party from ob- 
taining his Right as ſoon as poſſibly he may. And, 
therefore, in ſuch Controverſies, we condemn, as un- 
lawful, not only falſe Allegations and feign'd Rea- 
ſons, but, likewiſe, all dilatory Exceptions and De- 
murs; in as much as all theſe are a Let and Hin- 
drance to the one Party from paying what he owes ; 
and to the other, from receiving what is due to 
him ©: But, in criminal Caſes, where the Diſ- 
pute regards only the Puniſhment, we judge it 
ought farther to be conſider'd, whether the Council 
be aſſign'd by the publick Authority, or by the 
particular Appointment of the Priſoner. If by the 
former, it doth not ſeem allowable for them to 
make ule of teign'd Arguments, and falſe Colours? 
ſince the Deſign of the Court, in deputing them, 
was only, that they might wipe off any Calumny 
thrown upon the Priſoner, and take Care that he 
ſuffer no Injuſtice. Which End is ſufliciently an- 
ſwer'd by a bare Refutation of the Proofs ofFer'd 
by the Acculcr. But he, whom the Priſoner Parti- 
cularly chooſeth and retains to plead in his Bchalf, 


> Vid. I. xlviii. tit. 17. Princ. D. De reguir. vel abſent. demand, 


& Grotii Annotat. in Flor, Sparſionib. © Comp. I. ix. F. alt. D. Ad L. Cornel. de falſis. 


6 


Vet Grotius on Deut. xii. 8. obſerves, that the 7exws were allow d to uſe Artifice in the Diſcovery of the Criminal, only when 


the Party was accuſed of enticing others to Idolatry. 


* There is always ſome Obligation, though it is not ſo far extended as the Right. See l. iii. c. 5. F. 1. n. 1, And I. viii. c 3. 
4 The _— here is to know, If the End of Puniſhment requires that a Criminal ſhould own a Crime, of which he can 


be no other 


quires, that every Crime, committed againſt the Law, be puniſh 


ays convicted, but by his own Confeſſion, or whether Citizens are —__ to do this at the Hazard of their Lives ? 
Now we can affirm neither the one nor the other of theſe. The publick Good, for w 

d, but only thoſe which are notorious, and ſufficiently proved. If 
a Crime, for Want of Proof, remains unpuniſhed, this does not hinder others from being a 
Fear of Juſtice ; becauſe no Man can aſſure himſelf of Safety, or 


though they may wink, are not always ſhut. As to the Criminal himſelf, who cannot be condemn'd but by his o 
the Caſe here does not relate to a Villain harden'd in Wickedneſs. 


ich all Puniſhment is deſign'd, no Way re- 


w'd, ſo as not to commit the like for 


guard himſelf againſt Diſcovery. The Eyes of the Ma giſtrate, 


With regard to ſuch, the Queſtion is needleſs. We muſt ſup- 


poſe here a Perſon who is penitent, and who has, otherwiſe, his Duty at Heart. Now granting this, and the Obſcurity of the Cale 


rendring the Puniſhment uſeleſs, as to its chief End, it is certainly better for the State that ſuch a Man ſhould 
ſequently, he is not bound to own the Fact. The — may, indeed, examine him, and employ all his 


Confeſſion from him ; but it no Way follows, that the 


eſcape, and, con- 
Addreſs, to get a 


riminal is obliged to accuſe himſelf, Here are not two Rights diametri- 


cally oppoſite to each other, with regard to the ſame Subject, but a reaſonable Exception to that Right which the Magiſtrate has 


of extorting the Truth. 
3 The Words 


Enarratio Pandectarum, 4.4: & /e 7 


Jeqq- of 
+ We may eaſily diſcern, that our Author embraces the laſt Opinion, 


; are, Neque enim inaudita cauſa quenquam damnari aquitatis ratio patitur. We may here make another Reflection 
that is, That no Credit Was given to the Declaration of a Man, who accuſed himſelf, or, who hein 
ſeſſion, unleſs there were other Proofs, both that the Crime was committed, and that he was the Pe 
verus reſcrip/it confeſſiones Reorum pro exploratis facinoribus haberi non oportere, fi nulla probatio relig 
lib. 47. tit. 18. De Pueſtionib. leg. 1. $.17. See, alſo, the laſt Section; and M. Schulting's Diſſertation 


accuſed, made a voluntary Con- 
on who committed it. Din Se- 
ionem copnoſcentis inſtruat. Digeſt. 
at the End of his 


ſince 


wn Confeſſion, - 
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334 Of Speech, and the Obligation which attends it. Book Iv, 4 


ſince he only acts as his Client's Interpreter, may, 
in our Judgment, lawfully uſe the ſame Method of 
Defence which the Priſoner might have uſed, had 
he anſwer'd for himſelf. He is under a very great 
Miſtake, ſays Tully *, that fancies he hath got our 
real Opinion and Authority for all that he meets with 
in our Fudiciary Orations. Whatever we deliver'd on 
thoſe Subjects, is to be aſcribed to the Cauſes, and to 
the Times, not to the Man, or to the Pleader. And 
in his ſecond Book of Offices *, he maintains, ſome- 
times to defend a guilty Perſon, is not contrary to 
any Duty of Religion. Nor is Juſtice in any great 
Danger of ſuffering by this Permiſſion : For, ſince 
the Judge is ſu — fully to underſtand the Law, 
the Advocate, by producing falfe Laws or falſe Au- 
thorities, is not likely to prevail to any Purpoſe ; 
and he is never credited upon his bare Aſſertion, 
but obliged to produce ſufficient Proof. And, 
therefore, if a guilty Perſon do, by this Means, 
ſometimes eſcape unpuniſh*d, the Fault is not to be 
charged on the Advocate, or on the Priſoner, but 
on the Judge, who had not the Wiſdom to diſtin- 
guiſh between Right and Wrong: Yet Plato 
would not grant even this Degree of Indulgence in 


his Commonwealth. And the ancient Egyptians 


held it for a certain Maxim, That the Harangues of 
the Lawyers very much darken'd and perplex*d the 
Law *. Eſpecially, ſince, as Euripides obſerves, 
Truth always ſpeaks plain; and, therefore, doth not 
ſtand in Need of the Windings and Turnings of 
Interpreters : Whereas, * unjuſt Speeches being al- 
ways fick and weak in themſelves, require ſtrong and 
fubtil Medicines for their Support. *Tis a Saying of 
Pindar *, Three Words are enough to ſet off a good 
Cauſe. And Jſocrates, amongſt his other Rules to 
Demonicus, adviſeth him, Never to undertake in Court 
the Defence of a wicked Man : For, ſays he, People 
will think you are inclined to thoſe Practices your ſelf, 
which you defend in others 5. 

It is hence evident how far we may admit of 
Quinctilian's Aﬀſertion ** ; A wiſe Man, ſays he, 
is on ſome Occafions allow'd the Privilege of Lying, 
and an Orator, if he cannot otherwiſe bring the Judge 
to Reaſon and Equity, muſt neceſſarily apply himſelf to 
the Moving his Affections. And again, That which, 
at the firſt Propoſal, appears ſo harſh. and ſtrange, 
may, however, be maintain d upon reaſonable Grounds ; 
namely, that a good Man, in defending a Cauſe, may 
ſometimes go about to perplex the Truth, and deceive 
the Judge. But the Inſtances, which he offers, 
requires a more ſtrict Examination. Firſt, he af- 
firms, That a Perſon, arraign'd for plotting againſt a 


makes the Ki 


Tyrant, may be defended by falſe Allegations * 1 
this 1s built —_ the Grecian Hypotheſis, which 
ling of Tyrants lawful. 
wiſe, to defend, by feign'd Arguments, a Perſon 
ilty of Treaſon againſt the Prince to whom v. 
ve ourſelves ſworn Allegiance, is, therefore , 
lawful, becauſe every Subject is bound to g 
and preſerve his Sovereign to his utmoſt Abjjjr, . 
Whereas the Defire or Endeavour of ſheltering 
Conſpirator from juſt Puniſhment would be ws, 
inconſiſtent with that Obligation. He Proceeds i 
urge, What if a Judge ſhould be about to condey, 
Man for ſeme good Actions, unleſs we can prove il 
Actions not to have been perform d, ſhall not the O. 
tor, who appears in his Behalf, be allow'd the Uſe 
fuch Means to preſerve this innocent, and why ; 
more, this worthy and commendable Member of the 
State * * ? But, indeed, ſuch a Caſe as this can hay. 
ly be ſuppoſed. For nothing ought to be honour 
with the Name of a good Action, but what is 4. 
greeable to the Laws of the Commonwealth. An 
it doth not appear how any Man ſhould be brought 
into Judgment for ſuch a Performance. Let u 
imagine, therefore, that a Perſon, by ſome good and 
noble Piece of Service, hath incurr'd the Envy of 
wicked Men, and that theſe wicked Men have a. 
terwards got Poſſeſſion of the Seat of Juſtice. Here 
if the Fact were openly known, and an Accuſitin 
brought againſt him for it, it would ſignify nothing 
to difown it. As it would have been idle for Cicer, 
had he been arraign'd for putting to Death the Af. 
ſociates of Catiline, to deny the Charge. But if 
the Fact may ſtill be diſſembled with ſome Colour 
and Probability, there is no Reaſon why an innocent 
Priſoner may not be defended by f-ign'd Argument 
before a wicked Judge. As for the other Inſtance 
of Quinctilian, When a Man is to diſſuade from ſome 
Undertaking, juſt indeed naturally and in itſelf, but, 
in the preſent Functure of Affairs, diſadvantagens u 
the State**, there is no Need he ſhould endeavour, 
by falſe Reaſons, to prove thoſe juſt Things to be 
unjuſt ; but it is ſufficient for him to ſhew, that 
what may juſtly be done, is not always neceſſaj 
to be done; and that the Times now require us to 
chooſe what is uſeful and profitable, rather than 
what, in Strictneſs, may ſeem more commendable 
and right; and all this may be urged without rect- 
ding from the Truth. Another Caſe propoſed by 
Quinctilian is, When an Orator hath good Hopes of tht 
Criminal's future Reformation: . And this, indeed, 
may prevail with him to be the more willing to 
lend the Priſoner all his Parts and Cunning, in di- 


2 De LL. I. xi. ſub fin. d Diodor. Sicul. I. i. c. 6. © Pheniſſ. ver. 475. d Inſtit. I. xi. c. 17. e [nflit. I. xii. c. i. 


1 Tully's Words are, Sed errat wehementer, ſi quis in orationibus noſtris, quas in Judiciis haluimus, authoritates noſtros confignata 


fe habere arbitratur. Onnes enim illz orationes cauſarum & temporum ſunt, non hominum eh & Patronorum. Nam: ff cauſe iſſe 
pro ſe logui poſſent, nemo adbiberet Oratorem. Orat. pro A. Cluentio, cap. 50. In Truth, Ci 


cero ſtretches this Maxim too far, and ex- 


tends it to Things which our Author approves not of. See Mr. Le Clerc's Queſtions taken out of Ferom. Quæſt. 8. F. 14 
2 His Words are, Nec tamen hal endum eft Religioni, nocentem aliquando, modo ne nefarium impiumgue, defendere. Vult hoc null 


tudo, patitur conſuetudo, fert etiam humanitas. Our Author only 


a pleaſant Miſtake : For having read theſe Words of Cicero, Hake 


ndum eſt Religioni, 


ves us the Beginning of this Paſſage, and even there he falls n 
U ſuppoſes him to mean, that 'tis not con- 


trary to Religion; and fo ſays of him, Religioni non contrarium tradit ; whereas Boys know, that habere Religioni ſignifies only, 


to make a Scruple of a Thin 


3 His Words are, 09 0 Ayo; Noowy iv dur, Qaguadnur Jr o0Par, 
4 The Greek is, Euwvyry is Ni Tg He =HννEmui Nem. vil. 70. Ss 
s Tfocrates's Words are, Mn9e TorWgw RAY (aeTt tnt raęlraco, unt: curnyògei, Jö geig vg 2 ur roab r gare, oba xi A 


rod d, medrreos Bonb ng. 


6 His Words are, Et mendacium dicere etiam ſafienti aliquando concgſſum eft : & affefus, fi aliter ad aquitatem perduci Judex wat 


foterit, ing 0% mowvebit orator. ii. 18. 
7 The 
ferre aliquando Judicii veritatem. Xii. 1. 


3 The Latin of this long Sentence of 2vin#ilian, which our Author exemines in the following Part of the Chapter, is this K 
aliguls inſidiatas Tyranm, atqne ob id reus: utrumns ſalvum cum nolet is, qui d nobis finitur Orator ? an fi tuendum fuſceperit, 101 
Jab defendet, quam qui apud Judices malam cauſum tuetur? * Quid fi quæ dam bene fucta damnaturus eft Fudex, niſi ea non Q/* 


in is, Ferum & illud quod prima propeſitione durum videtur, poteſt afferre ratio, ut vir bonus in di fanſione cauſe welit a- 


jan 
ofe fads 


convicerimus : mon vl hoc modo ſervabit Orator non innocentem modo, fed etiam laudabilem civem ? 3 uid fi quardam 727 2 
fed conditione temporum inutilia civitati ſciemuſſ: nonne utemur arte dicendi, bona quidem, ſed malis artibus fimili ? . Ad hac nem! 


q . "I, , t 
tabit, quin fi nocentes mutari in bonam' mentem _ modo poſfint, ficut poſſe interdum conceditur, ſaluos e eos magts & Republica 


quam puniri. Si liqueat igitur Oratori, futurum 


onum virum, cui vera objicientur, non id aget, ut ſalvuus fit ? Da nunc ut pant nu. 
nifeſto prematur Dux bonus, & fine quo vincere honeſte Civitas non poſit : none ei communis utilitas Oratorem advocabit ? Ib. py 
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HAP. II. 


ger to his Deliverance, becauſe he is aſſured that it 
| vil not be to the Prejudice of the Publick, that 
Juch a Perſon ſhould 0 unpuniſh*d. But to reſcue 

good Commander from ſuffering for a manifeſt 
| rime, when his Life is neceſſary tor the Honour 


Of an OATH. 


335 


and Succeſs of the State, the beſt Expedient is, 
not to have Recourſe to Falſhood and Fiction, but 
rather to take that plain and open Method which 
Tully tells us, was uſed by Antonius the Orator, in 
his Defence of M. Aquilius *. 


© In Perrem, l. v. c. 1. circa finem. 


4x3 So. — r — — 4 


— 


1 This Aquilius being accuſed of cruel Extortion and Oppre 
honourable 2 


Of an 


1. The Sanity ff an Oath. 
11. I bat an Oath is. | 
111. I muſt be taken only by the Name of GOD. 
iv. And according to the Religion of him that ſwears. 
v. Of the Intention of him that ſwears. 
A vi. 4: Oath is an additional Bond of an Obligation. 
= vii. Of Oaths obtained by Deceit. 
oui. Of Oaths obtained by Fear. h 
ix. Oaths to perform Things unlawful bind not. 
WF x. Nor thoſe which hinder a greater Good. 
Ex. An Oath doth not alter the Nature of thoſe 


ſon, M. Antony the Orator open'd his Breaſt to ſhew the Judges the 
ounds he had received in the Defence of the Commonwealth. | 


CHAP. I. 


O ATH. 


| x11. An Oath excludes all Cavils. | 

X111. But is not always to be interpreted ſtrictiy. 

x1v. Or without ſome tacit Conditions and Limitations. 

xv. An Oath is to be explained by the Intention of the 
Impoſer. | | 

xv1. Of an Oath made in another's Stead to oblige him. 

xv11. How an Heir is obliged by the Oath of the Dead. 

xV111. A Diviſion of Oaths; as, 1. For Confirmation. 
2. In bearing Witneſs. 9g. Decifive of a 
Controverſy. 4. Suppletory or Clearing. 

xix. Whether every Breach of an Oath is Perjury. 


Actions to which they are joined. 


I. \ * 4 proceed to examine and ſtate the 
b Nature of an Oath, which is judged 
1 to add great Strength and Confirma- 
tion to our Diſcourſe, and to all our Acts which 
bave any Dependence upon Speech; which, tho' 

we might have treated of very properly and conve- 
niently hereafter, when we come to explain the En- 
forcements of Pacts and Covenants, yet we choſe to 
aſſign it this particular Place rather than any other, 
W becauſe the Cuſtom of Swearing is uſed for the 
WE Eſtabliſhment and Security not only of Covenants, 
but of bare Aſſertions. (To which Purpoſe it may 
W not impertinently be obſerved, that amongſt the 
Jews no Oaths or Vows were eſteemed obligatory, 
but ſuch as were openly deliver'd in * Words.) 

An Oath, the very Heathens look*d on as a Thing 
of ſo great Force, and of ſo ſacred Authority, that 
they believed the Sin of Perjury to be purſued with 


the ſevereſt Vengeance; ſuch as extended itſelf to 
dee Poſterity of the Offender, and ſuch as might be 
! EASE ncurr'd by the bare Thought and Inclination, with- 
„ cout the Act. Vid. Grot. J. ii. c. 13. ſ. 1. Philo 
0 Jud. de Sacrificiis Abel. & Cain. p. 113. E. Edit. 
.. Genev. Our Aſertion derives its Force from the Oath, 


the Oath from GOD *. Thus Diodorus Siculus * * re- 
ports of the Egyptians, That by their Laws, Perſons, 


„ 2 bod for frworn themſelves, were adjudg*d to capital 
ic RE Prniment, as guilty of the two greateſt Crimes; in 
RET Coating that Piety which they ow*d to GOD; and 
, RAE ' 4roving Faith from amongſt Men, the ſtrongeſt 
1 Pillar of human Society. | 


II. AnOah, then, is a Religious Aſſeveration, by 
which we either renounce the Mercy, or imprecate 
dle Vengeance of Heaven, if we ſpeak not the 


1— — 


Vid. Grot. in Levit. v. 4. Numb. xxx. 3, Deut. xxili. 23. 


xx. Of the Ways of diſpenſing with Oaths. 


Truth. That this is the Senſe and Purport of Oaths, 
appears from thoſe Forms of Words in which they 
are commonly expreſs*d ; as, So help me GOD, GOD 
be my Witneſs, GOD be my Avenger, and other equi- 
valent Terms, which amount to much the ſame. 
For when a Superior, who hath a Right of Puniſh- 
ing, is appeal'd to as a Witneſs, his Vengeance is, 
likewiſe, invoked in Caſe of Breach of Faith ; and 
GOD, who knows all Things, being ever a Witneſs, 
is ever an Avenger. Plutarch, Quæſt. Roman. 44. 
obſerves ?, that every Oath terminates in the Curſe 
of Perjury ; or, that is the Ground and Bottom 
upon which all Swearing depends. In the ſame 
Place enquiring into the Reaſons why the Flamen 
Dialis amongſt the Romans was not allow*d to 


ſwear, he delivers himſelf to this Purpoſe : Was it 


becauſe an Oath is a Kind of Torture, or the only 
Force that may be applied to the Souls of free Subjects; 
whereas the Prieſt ought to be exempt from all Vio- 
lence, as well in Mind as in Bedy : Or, becauſe every 
Oath terminates in the Curſe of Perjury ; whereas all 
Curſmg is ominous and unlucky ; which is the Reaſon 
that the Prieſts are forbidden, by the Laws, to uſe Im- 
precations towards others? And, indeed, the Condutt of 
the Athenian Prieſt was commended, who, being or- 
der*d by the People to devote Alcibiades with the uſual 
Ceremonies, refuſed , alledging, That his Buſmeſs was 
to preſide in good Wiſhes, not in bad. Or, was it be- 


cauſe the Guilt of Perjury might turn to the Dan- © 


ger of the Publick, if an impious forſtworn Wretch 


were to offer Vows and Prayers in Behalf of the State, 


and to perform the Offices of Religious Worſhip ? Nor 
can a more grievous Puniſhment light upon Man- 
kind, than their loſing all Title to the Protection 


d Lib. i. c. 77. p. 69. A. Edit. Rhodom. 


1 i : The Paſſage of Philo the Few, which our Author 7 | 
0 ] , quotes, reſpects the Difference between Oaths made by GOD, 
| are made by Men; which conſiſts in this, That an Oath adds a Force to our Words, whereas GOD's Oath 2 


a 1 Y his Word. So a 


nnn 


s all its Force from 


| . re his Words, Ke} ovpfiBnxe Tyr wiv nwirigar yripny Gexw, Thy N Sexor auriv Or0 e . I am miſtaken, j 

'Y oy =— think that Philo meant by theſe laſt Words, That the Pres of Oaths, made by Men, proceeds from the Fear 9 of 
— . e Impropriety of the Latin Tranſlation, conſider'd with the following Part of the Diſcourſe, was apparently the Cauſe 
underſtood it, otherwiſe he could not have quoted this Paſſage, which had been nothing to his Purpoſe. 


2 07 116 "_ T » » » — » 
Diedorns's Words are, lewToy tv d X&T&? H ier Davatog nv mas avror, [ AiyvmTiug] T6 K, ws Ito mo phy ,- 


9-4 Ter 1 / » p , — * » / » 7 ky 
he . TVUNRETE, Otoug Te aoifpevruy, 9 ri E FT Tae u οαντ , Wg, AVATRETOTWY, See ſeveral other Authorities in Gratis 
; : * 


L i. e. 19. 6.1 


1 : — „ 9 4 as. 0 : . 22 
The Greek is, lag grog tis xντνεhν,Tliν⁰ν , Th; imiogxiag, See, alſo, Gretins, lib. ii. e. 13. F. 10. 
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336 Of an OATH. Book 1y 
and Aſſiſtance of Providence. Yet when we ſay, But as *tis juſt and right to pay the moſt Ret 
that GOD is invoked as a Witneſs in Swearing, it ous Reverence to Oazhs, ſo is it a vain Preſum 85 
ought, on no Account, to be hence inferr'd, that an to expect or deſire, that their Truth or Falſh J 
Oath ſhould be look'd on as the Teſtimony of ſhould be evinced by an immediate Miracle: = 
GOD ; or as if GOD himſelf gave Atteſtation to GOD were obliged to exerciſe his judicial Oe. 
the Veracity of the Swearer * ; which ſeems to be at the Pleaſure and Humour of Men. And 
the Opinion of Biſhop Sander/on *®. But when an this was a Superſtition which very much obi 
Omaiftient and Omnipotent Being is calPd to be of old, not only amongſt the Heathens, but in th 
both a Witneſs or Guarantee, and, likewiſe, an ignorant and barbarous Ages amongſt Chrig; 
Avenger, we, therefore, 18 me upon the Truth of — Sophocles * plainly ſpeaks of the 7 
what is deliver'd, becauſe we cannot conceive any Ordeal; | 7 
Perſon to be arrived at ſuch a Pitch of Impiety, as , Pp s 4h » ” 

lightly to ſtir up the Divine Vengeance againſt Huy ehe & (£09 pus. apa Nele, 
himſelf. And hence Perjury appears to be a moſt Kai Tp dubpreiv, N Sous 9PRWpkottty, 
monſtrous Sin, in as much as by it the forſworn Prepar'd we ſtood to lift the burning Steel, 
Wretch ſhews, that he, at the ſame Time, contemns To tread the Flames, and by all Heaven to ſyen 
the Divine, and yet is afraid of human Puniſh- * 2 ; 3 
ment; that he is a daring Villain towards GOD, is remarkable what Phil. Ealdæus, in his Tra 
and a ſneaking Coward towards Men. The tiſe of the Idolatry of the Indians reports of ty 


Sc d Meani f Oaths is, likewiſe, fi ſt Malabars, That amongſt them, the Perſcn, abo in. 
ae. Mee egos Rac... conn take a Purgative Oath, hath his three firſt * 


by the End for which they have been introduced; 444 i | 
and that is, that Perſons might be the more firmly dipt in melting Butter, and then wrapt up in Lea 
engaged to declare the Truth, or to perform their which, three Days after _ EO d, to ſee the Bf 
Promiſes, by the juſt Awe and Dread of the Divi- Vell. Others are order d to ſtoim over a River l. 
nity, infinite in Knowledge, and infinite in Power; een Colchis and e full of Crocadila; 
whoſe Wrath they thus invite down upon their Others to reach an Apple out of a Pot. if w:10 Sh. 
own Heads, if they knowingly deceive : Whereas, Penis, and, by the Succeſs of theſe Attempts, a fuk 
perhaps, there would not have been Force and Se- en 15 made of their Innocence . 
curity enough in the Fear of Men, whoſe Strength =. And, indeed, if we would confeſs the Truth, Ou 
they might fancy themſelves able to baffle or to either infer or preſuppoſe the Diffidence, Unfaity 
decline ; or whoſe Diſcovery they might hope to tulneſs, Ignorance, and Impotency of Mankind 
eſcape . For in Caſes where the Party with whom For what need would there be of ſuch Engagement 
we tranſact, if he deceive us after his bare Word, if we could ſecurely rely on the Faith and Conſta- 
or Promiſe, cannot poſſibly lie conceal'd, nor avoid ey of others; or, if there were no Examples extat 
human Puniſhment, it ſeems ſuperfluous to put of Perfidiouſneſs ; or, if we had Strength enough tg 
him to his Oath. *Tis the Advice of Demoſthenes *, compel Perſons to make good what they one? 
Laſtly, what Occaſion would the Judge have to . 


Thoſe who eſcape your Fuſtice, leave to the Vengeance a ; 
of 4 88 hol on whom you can lay Hands, quire the T ruth of ſworn Witneſſes, unleſs he were 
never conſign over to Providence, without puniſhing ignorant of it himſelf ? And from this Principe! 
them your ſelves. And, for this "Reaſon, we ſhould ſhould draw the Reaſon of that Speech of the En. 
judge it to be an Abſurdity in the Civil Law, Peror Frederick in the Poet. 

when, on the contrary, it allows a Woman to ſwear Juramenta petis ? Regem jurare minori 
that ſhe is not with Child. This Caution will ap- Turpe reor. Nudo jus & reverentia verbo 
pear to have the more Weight, if we conſider that Regis ineſſe ſolet, quovis juramine major. 


the too frequent Uſe of Oaths doth in many Per- 1 
ſons 2 the Reverence due to — It Doſt thou deſire an Oath ? it * _ _ 
was an excellent Leſſon which Pythagoras * gave his A Prince to Subjects ſuch = 7 3 Word 
Scholars; Very rarely and very hardly to be brought The ſacred Awe that guar 8 40 3 afford, 
to an Oath ; but if they had once ſworn, moſt invio- Hath ſtronger Tyes than ſtricteſt Ca 5 
lably to obſerve it. Nor is Iſocrates's Precept, on Not only to have Faith and Honeſty kept up wo 
the ſame Subject, to be deſpiſed : Never ſwear, ſays lably in the World, is, in the higheſt Manner, fr 
he, on the Account of Money, though you could do it Intereſt of Princes; but, likewiſe, becauſe ts ur 
with the greateſt Safety and Aſſurance , leſt you draw becoming their Majeſty, to ſeem liable to the leaf 
upon yourſelf a double Imputation, of Perjury with Suſpicion of Perfidiouſneſs, Falſhood, or Dil 
fome, and of Avarice with others *. Thus we are told, that amongſt the old Peruvi® 


2 De Obligat. Jurament. Prælect. 1. ſ. 6. b Vid. Charron. de la Sageſſe, I. iii. c. 8. n. 7. © Lucian. Phalar. 1. P. J 
Edit. Amt. It may, 2 be an eaſy Matter to deceive Men, but "tis impoſſelle to lie conceal d from GOD, Plin. I. iv. Epiſt. 25. .f 
Edit. Cellar. Men of wicked Inclinations take Confidence and Encouragement from that Reflection, quis ſciet? Who ewill ever tou whe 
eve do ? 4 De falſa _ p- 209. Edit. Genew. Vid. I. in. ſ. 3. D. de jurqjur. f Ad Demonic. Hobbes De Ct, ©* 
ſ. 23. Add Valer. Max. I. ii. c. 10. ſ. 2. ext. They are the trueſt Men, qui colendo fidem jurant, who have no other 
to keep their Word without Swearing. Vid. Curt. 1. vii. c. 8. n. 29. Edit. Cellar. 

In Sephocles, Oedip. Colon. _ thus beſpeaks Theſeus, ver. 642. 
I'll not require an Oath as from the Wicked, 
Theſeus replies, Oaths could not force more than my Word ſhall pay. 
Epict. Enchir. c. 44. & Simplic. in loc. Vid. Not. Grot. in Matth. v. 3+ 4 
& Antigon. v. 269. u See Dr. Potter's Græcian. Antiq. 1. 2. c. gt i See the Forms of Exorciims in Marculph. cap. 1 
k See, likewiſe, Bern. Varen. Deſcript. Japon. c. 18. & Jadoc. Schouten. in Deſcript. Regn. Siam. where he gives an Acc - 
their judicial Proceedings. £Eu/cb. in Steb. Serm. xxvii. Ut is the Advice of many Men, that we ſhould ftrictly make good 2 
fiuear : But I think it no leſs a Duty of Religion to confider <vell before aue fwear. Add Grot. in Matth. v. 34- Gunther 


gurin. I. iii. v. 510, Tc. 
5 . 


> PIE _ — 


* We muſt not, ſays our Author, expect or require, that GOD would work a Miracle upon the Spot, to ſhew whether a fer 
ſon has ſworn falfely or not; as if he was bound to exerciſe his Judgments according to the Humour of Men. Thi. = 
Opinion, however, has very much prevailed, not only among the Heathens, but even among Chriſtians, in the Ages o To 1 
2 A N The Proof was commonly made by Fire, Water, and divers other Ways. See Mr. Placette's Treatiſe 

ath, lib. i. a. 1. 
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hs were not at all in Uſe; but the Perſons who 
— 10 give their Teſtimony, barely promiſed bey 


| ould confeſs the Truth to the Ynca *. 


III. Since GOD alone is of infinite Knowledge, 


| 1nd of infinite Power, the Abſurdity is manifeſt of 


xring by any Thing which we do not look upon 
4 Diving ; In lach a Senſe as to invoke it for aWit- 
neſs of our Speech, and for an Avenger of our 
Perjury. Hence, as it was uſual for the Hea- 
thens to ſwear by the Stars, becauſe they judged 
them to be ſo many Deities ; ſo for a Chriſtian to 
imitate them in that Practice, would be a Mixture 
of Impicty and Folly. As for thoſe Forms attri- 
buted to ſome of the Ancients, as that of Socrates *, 
by a Dog, by @ Gooſe, (whatever Porphyry * pretends 
to the contrary) and by the Plane-Tree, that of 
Zeno, by @ Caper ; and that of others, by Crambe *, 
we are to eſteem them meerly jocular. They 
ſwore by theſe, as Apollonius * ſaith, not as by GODS, 
But to avoid Swearing by the GODS ; when by the 
Practice of the Generality of Men it was grown into 
an ill Cuſtom, to apply Oaths as the ſupplemental 
Ornament of Speech. | 

But that which was moſt in Uſe by the Ancients, 
was to ſwear by thoſe Things which each Perſon 
held moſt dear, or ſet uppermoſt in his Veneration 
and Eſteem. So Aſcanius in Virgil, 


Per caput hoc juro, per quod pater ante ſolebat ; 
n. IX. v. 300. 


By this my Head ; my Father's Oath betore. 


So we every where read of Perſons ſwearing by 
their own Life and Soul, and by the Life and Soul 
of thoſe Friends who ſtood firſt in their Affections. 
And the Lovers thought themſelves very Religious 
in ſwearing by the Bright Eyes, the Sweet Lips, the 
Golden Treſſes of their Miſtreſs *. All which 
Speeches are, by no Means, to be interpreted in this 
Senſe ; either that thoſe Things were invoked as 
Witneſſes and Avengers of Falſhood, as Apuleius *, 
amongſt others, believed ; nor that they were cited 
to give Teſtimony under the Notion of belonging 


De la Vega, Comment. Reg. I. ii. c. 3. 
Plilsftrat. I. vi. c. q. © Owid. Amor. |. iii. El. 3, 13, 14. 
Pergque ſuos illam nvper juraſſe recorder, 

Perque meos oculos ; & doluere mei. 
De Deo Socrat. 
d Ovid. Triſt. I. v. El 4, 45, 46. 

Per coput itfe ſuum ſolitus jurare, tuumgue 
i uod ſcio, non illi vilius effe ſuo. ä 
Add Antiphon. Orat. 15. k Lib. ii. Epiſt. 20. n. 5, 6. 


d Lib. iii. Tie} aToyr5. 
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to GOD, and expreſſing ſomewhat of the Divinity; 
namely, his Truth, Goodneſs, and Power, and which 
the Perſon, thus ſwearing, hereby acknowledgeth, 
that he enjoys by GOD's Mercy; and that he is un- 
willing to loſe by GOD's Juſtice 3 as if he ſhould 
ſay, I fwear by my Life, that is, by GOD to whom 1 
owe my Life; which is the Opinion of many, and 
particularly of Biſhop Sanderſon *. But they only 
thus invoked GOD himſelf, deſiring, that if they 
ſwore falſely, he would be pleaſed to puniſh their 
Crime in thoſe Things eſpecially, for which they 
were moſt nearly and tenderly concern'd ". Thus 
it was the ordinary Cuſtom of the Athenjans, in 
their ſolemn Oaths to devote themſelves and their 
Family to Deſtruction, if they deceived; and, on the 
contrary, to beg all Happineſs from the GODS on 
themſelves and Friends, if they ſwore truly ; as 1s 
evident from frequent Inſtances in Demoſthenes *. 
And they firmly believed, that the Violation of 
ſuch Engagements would draw down the Anger ot 
Heaven upon the Heads of others, as well as upon 
their own. Pliny * tells a Story of one Regulus, 
who made a gainful Trade of Perjury, in relation 
to Wills and Teſtaments; that giving a Viſit to a 
ſick Lady (YVerania Wife to the famous Piſo) and 
perſuading her, that by his Aſtrological Obſerva- 
tions he foreſaw ſhe ſhould recover. The Lady 
being eaſily credulous under ſo great an Apprchen- 
ſion of Danger, call'd for her Will, and ſet down 
Regulus for her Heir ; but ſoon after falling into 
Extremities, ſhe died with this Exclamation againſt 
her Deceiver; O wicked and perfidious ! O worſe than 
perjur d Villain, who for ſtvore himſelf by the Life and 
Safety of his own Son! The Reflection which Pliny 
makes on the Thing is this, Regulus ſeth this Stra- 
tagem not more frequently than wickedly ;, «whilſt he im- 
precates the Wrath of the GODS, hom he every Day 
deceives, upon the Head of the unfortunate Youth '. 
And hence too we may gather the Meaning and 
Deſign of thoſe Oaths, which were heretofore made 
by the Life, the Genius, the Safety of Princes; 
which, we are told, are ſtill cuſtomary amongſt the 


© Vid. Atlenæum Deipnoſoph. I. ix. c. 2. 6 In 


On her own Eyes and mine a Curſe ſhe laid ; 
And mine have ſmarted for the perjur'd Maid. 


De Jurament. Obligat. Prælect. 1. Sed. 4. 


By his own Head how often would he ſwear, 
And yours, not leſs the Darling of his Care ? 


! Ly/ias Orat, adverſ. Diagiton. I am ready, with a well aſſured 


Mind, whenever you pleaſe to require it, to ſwear by the Lives of theſe my Children, and of thoſe which I have fince had by 
© a ſecond Bed, And I am not yet arrived at fo deſperate a Degree of Miſery, nor am ſo unreaſonably covetous of Money, as 
* that I ſhould be willing to devote my Family to a Curſe, only that I may leave them a Maintenance; or by an unnatural Wick 
66 edneſs to rob my Father of his Eſtate.” And here, likewiſe, it may be remarked, by the Bye, that the Barjans in India, who ſet 
the higheſt Value and Reſpect on their Cows, eſleem it a moſt ſacred Oath to hold a Knife near the Cow, — ſay, If what 1 affirm 
be falſe, or, if I de not perform my Bargain, may the C:w be flruck through with this Knife, Pietr. della Valle Lin. Part ii. Epiſt. 1. 


— 


However confuſed and mixed with Abſurdities and Contradictions the Notions of the Heathens were, theſe two Attributes of 
the Deity, which are the Foundation of an Oath, were ſo well known to them, as to give a great Force to that Act of Religion 
They believed that GOD was preſent in all Places, and ſaw all Things, the moſt ſecret Thoughts of the Heart not being excepted. 


This appears, for Example, by this Fragment of the Comedian Philemon, who takes the Air for prac 


'Eyw d Ot gu deve, tips TarraXxos. 
'O'dt r εαν anarmtaxy, 
lam ig avayxn; dice, TETEAX09 v. 


I'm ev'ry where as a God ought to be. 
And ſo know all Things neceſſarily. 


. Stob. de Rerum Nat. Tit. 3. p. 339. Collect. Cler. 
And ſo in the Prologue of Plautus's Amphitryo, ver. 57, &, Mercury thus ſpeaks, 


Utrum fit, annon, wvoltis ? Sed ego ftultior, 
Quaſi neſciam vos velle gui Divus fiem, 
Teneo quid animi wveſtri ſuper hac re fiet. 


I know your Minds, for I am GOD, 
And can't be ignorant of your Thoughts, 


See Lucian in Chronoſol. Tom. ii. p. 614. Ed Amſt. As, alſo, the Notes of the deceaſ, e Ce/a 
0 . Tom. ii. p. 614. Ed. As, alſo, ed Baron Spanheim on the Ce 
2 = reſt, whoever is curious to know the Ideas and Cuſtoms of the Ancients about Oaths in general, may * oh fry 
inertation of Jacobus Lydius, intitled, De e yarns and join'd to his Syntagma Sacrum de Re Militari. As, alſo, two 


Memzirs of the deceaſed 456 Maſffieu, inſerted in the 


iterary Memoirs of the Academy of Belles Lettres, Vol. ii. and vii. As to 


COD Omnipotence, theſe Verſes of Ovid are ſufficient to alledge. 


Immenſa «ft, finemque potentia Cæli 
| Non habet: & quicquid Superi 
* See Menage upon Düne Th Er ng 


„, a tic, 


GOD's Power's immenſe, and has no Bounds : 
Whate'er the GODS will have done, muſt be perform'd. 


ertius, lib. ii. F. 40. where he hath amaſſed together many Thi i : 
ſhall ſuffice, at preſent, to relate the Words of Philoſtratus, of which our Author — only Ir n r 


Tic 1 3 0 — * / * at . je — 
s 507, Toxga rng, Abratos, ain, d HH,—. Yiews, de Toy x, 171 Xvi, r T)MT&)0), Digs. 
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Perſians, and are eſteemed more ſtrict and ſacred 
than thoſe in which the Name of GOD is imme- 
diately invoked. For they did this, not as thinking 
there was any Divinity in their Princes, whilſt 
alive, nor as imprecating their Diſpleaſure if they 
ſpoke falſe ; but becauſe many of them, either in 
good Earneſt, or, at leaſt, in Flattery, intended 
hereby to ſhew, that they preferr'd their Prince's 
Safety to their own; and, therefore, look*d upon it 
as a more horrid Perjury to devolve the Wrath of 
GOD upon Him, than upon Themſelves *. So that 
the Senſe of thoſe Proteſtations was properly this; 
So may my Prince be happy and ſafe, as I perform what 
T now promiſe ; that is, unleſs I fulfil my Engage- 
ment, I deſire the Divine Judgment may light upon 
my Prince's Head. St. Auguſtin ſpeaks very perti- 
nently to this Purpoſe. J/hat elſe, ſaith he, is that 
which we cal! ( Jurare) to ſwear, but (Jus reddere) to 
pay ibe Due or Right; to GOD, if we ſwear by GOD , 
to our Children, if we ſwear by them? And what 
Right do we owe to our own Safety, lo cur Children, 
or to our GOD, but the Right of Love and of Truth, 
not of Treachery and Falſhood ? When any Man ſays, 
By my Safety, he pawns and engageth his Safety to 
Providence, fer the Truth of what he affirms ; when he 
ſays, By my Children, he configns over his Children as 
fo many Pledges to GOD; deſiring,that whatever comes 
out of his own Mouth, may fall upon their Head, 
Truth, if he declares Truth , Falſhood, if he ſpeaks 
falſly. Whatſoever, therefore, a Perſon names in his 
Oath, whether his Children, his con Liſe, or Safety, 
or any Thing elſe, he devotes and binds it over to Al- 
mighty GOD. And hence, although Philo the Few 
is juſtly to be praiſed for condemning raſh and pro- 
fane Swearing z yet we can, by no Means, approve of 
his Doctrine, when he delivers himſelf ſo looſely, as 
in the following Terms“: , ſays he, the Exigency 
of Affairs neceſſarily requires an Oath, it is more be- 
coming to ſwear by the Health, or the profperous Age 
of our Father or Mcther, if alive; or by their happy 
Memory, if they are dead. For their Ad of produ- 
cins their Children into Life from nothing, makes 
them the Images and Repreſentatives of the Divine 
Nature *. They too deſerve Commendation, who, as 
often as they are urged to ſwear, by delaying and heſi- 
tating ſtrike an Awe, not only into the Speftators, but 
into thoſe very Perſons who require the Oath at their 
Hands. Fer "tis a Cuſtom with ſome, when they have 
pronounced the firſt Words of the Form, So help me, 
leaving off abruptly, adding what they pleaſe beſides 
in their Mind and Thoughts. Fer the Sentence may 
be fill'd up by ſubjoining not only the Higheſt, or 
the Creator of all Things, but the Earth, the Sun, 


a Citat. a Grotio in Flor. Sparſ. ad l. xxxiii. D. de Jurejur. 
8 * Grammond. Hiſt. Gall. I. v. 
Edit. H. Steph. h L. v. in fine. 


Of an OATH. 


the Heavens, or the World. Nor do 1 ſee 
cuſe that can be brought to juſtify that Ou 


d De Special. legib. 
Vid. Grot. in Spar/. Flor. ad leg. 23. D. de Turgur. 


Book I. 
ay 


the Chriſtian Soldiers recited by Vegetius Wh 
carries in it too groſs an Exceſs of Revere © 
wards the Emperors. They fewear, ſays way 
GOD, and by Chriſt, and by the Holy Spirit, „ 
the Emperor's Majeſly, which, next to GOD, is | ? 
loved, and to be worſhipped by Mankind, |, 4 
our Prince hath been once inveſted with theq itle 
Auguſtus, we are to pay to him, as to a Preſent a 
tal GOD, faithful Devotion, and moſt watchfuty, 
vice, For though we ſhould grant the folly, 
Clauſe, A civil or a military Perſon then ſerye; 005 
when he faithfully loves him «who reigns by GOJy, þ. 
Point ment and Authority; yet this is, by no Ms. 
a Reaſon why they ſwear by the Majeſty of the 
Emperors, in the ſame Manner as by the Name q 
GOD. Nor is it to be ſuppoſed, that common 
Soldiers ſhould be capable of ſo much Subtilry 3 
to diſtinguiſh the Words (25) in the ſame Form 
into two different Senſes, one as apply'd to 600 
another as ſpoken of the Emperor. This is certin 
from Euſebius's Eccleſiaſtical Hiſtory + *, that tn 
ſwear by the Fortune of the Emperor was accounts 
one of the Marks of abjuring Chriſtianity , which, 
therefore, St. Polycarp reſolutely refuſed to the lit. 
And ſo too it may be juſtly queſtion'd, whether we 
ought to approve of that Oath preſcribed by Ch 
Gonzaga to his new Order of Knights, in the Forn 
following; 1 ſwear by the Immertal GOD, and by the 
ancient Nobility which I profeſs *. Hence, likewiſe, 
it appears, That the Ancients had good Reaſon for 
puniſhing, with the utmoſt Severity, Perſons who ha 
forſworn themſelves by their Prince's Life or Safety; 
inaſmuch as they were thought hereby to make hin 
obnox1ous to the Divine Puniſhment, whoſe Such 
and Preſervation is yet ſo cloſely connected to the 
publick Security *. Thus we find the Scythians in 
Herodotus *, as often as their King happen'd to be 
ſick, making ſtrict Enquiry, whether any of the Sub- 
jects had ſworn falſly by the Royal Throne; and 
if ſuch a Perſon was diſcover'd, he ſuffer'd Death 
for his Perjury. In Zozimus the Roman Magi. 
trates declared they could not accept of the Fro- 
vg of Alaric, though fair and juſt, becauſe they 
id ſworn by the Life of their Prince, that they 
would never confent to a Peace with the Invader, 
If their Oath had been directed to GOD, they ſay, thy 
might poſſibly bave waved it in this Neceſſity, relyiig 
on the Divine Mercy for the Pardon of ſo impious a 
Crime; but ſince they had bound themſelves by the Lit 
of the Emperor, they thought it abſolutely unlawful fir 
them to break through ſo ſolemn an Engagement. ln 


© De Re Militar. I. ii. c. 5. Lb. i. 
E Melpomen. p. 154. lt 


— 
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1 Hence it appears, ſaith our Author, that ſuch Perſons were, with Reaſon, puniſhed very rigorouſly, who were perjur'd, afcer 


they had ſworn by the Head, Throne, or Health of the Prince, becauſe they believed, t 
cred Perſon, upon whoſe Safety the whole Kingdom depended, to Divine Vengeance. 


hat by ſuch an Oath they expoſe that f 
See what Herodotus ſays of the Sc;thian, 


lib. iv. and Zo/imus, lib v. In the Capitularies of Charles the Great, Men are forbid to ſwear by the Life of the King or his * 
dren, lib. iii. c. 42. See the Digeſts, lib. xii tit. 2. De Furejur. &c. leg. xiii. F. 6. See what our Author ſays. Mr. Otto afhrms, 


againſt him and Grotius, that when the Heathens ſwore by the Genius or Health of the Prince, they o 
true, as the Health of my Sovereign is dear to me. See his Diſſertation De Perjurio per Genium Principis, lib. v. Cap. 2. 


\ \ 


2 Philo's Words are, "Ago ima x; 
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Mr. Spanbemius quotes this Paſſage of Philos, De Spect aculo, 


3 'T he Hiftorian's Words are, Jurant autem per Deum, & fer Chriſtum, & per Spiritum Sanctum, & fer Majeſiatem * 
Nam Imperatori, cum Auguſti nomen 2 tanguum preſent! S cerpore: 


ue ſecundum Drum generi human» diligenda eft & colenda. 


Deo, fidelis eft præſtanda devetio, & impendendus pervigil famulatus. 


Jigit, qui Deo regnat authore. 


] have recited the Paſſages of Origen and Tertullian about this Matter, in my Notes upon Dr. T://ot/on's twenty-ſecond 
— Confutation of ſuch Chriſtians, who abſolutely condemn the Uſe of all Oaths. 


which, though a ſhort one, contains a 


See the e upon St. Matthew v. 34. and | 
for De Legibus Special. which is certainly an Error of the Prels. 


ifiophanes's Rene, ver. 142% ware 


atem Imperatris 


Deo enim wel privatus, vel militans ſervit, cum fideliter eum d. 


Sermon, 


the 


ChAfP. II. 

itulary of Charles the Great *, we find a Pro- 
—— 5 3 by the Life of the Ring, 
or of his Sons. As to the Civil Law, Ulpian doth 
not deny it to be an Oath, when a Man {wears by 
his own Safety ; but ſays, it is not valid, unleſs 
it were expreſly propos'd to him in thoſe particular 
Terms. Becauſe Oaths being taken for the Be- 
nefit and Security of him who requires them; there- 
fore Cuſtom makes it neceſſary they ſhould be 
form'd in the Words which he propoſeth, ſo that 
they may fully bear his Meaning, and anſwer his 
Deſign ©. Whereas, if the Party who is to {wear 
might chooſe his own Words, he would have an 
Opportunity, by inſidious or uivocal Expreſſions, 
to evade the Force of his Obligation. Another 
Reaſon for Ulpian's Aſſertion may be, becauſe ſuch 
Speeches and Proteſtations continually loſing ſome- 
what of their Reverence by daily Uſe, no Man can 
be bound to let the common Form of another Party 
(with which he often lards his Diſcourſe when he 
doth not think on't) paſs for a ſerious and ſolemn 
Oath. And Mr. Hobbes © is in the Right, when 
he cenſures theſe cuſtomary Expreſſions, as not pro- 
perly Oaths, but profane Abuſes of the Name of 
GOD, ariſing from an ill Habit of being too 

ſitive and vehement in Talk. 

From what hath been offer'd it is clear, that 
Execrations, although ſtrictly taken, as when a 
Man barely lays Curſes, or imprecates Miſchief 
on himſelf or others, are not Oaths ; yet are, on 
all Accounts, to be reckon'd Part of an Oath, 
as they reſpe& any Aſſertion or Promiſe, which 
they are added to bind ©. And this is to be ex- 
tended, likewiſe, to thoſe Prayers or Wiſhes, by 
which a Man makes the Performance of his Oath 
the Condition of his obtaining ſuch or ſuch a Bleſ- 
ſing. As that of the Boy in A#lian', So may I 
crack Timeſias*'s Skull. Thus we find Julian, to 
encourage his Army, conſtantly ſwearing (as the 
Hiſtorian ſpeaks &) not by the Graces, but by the 
Greatneſs of his commenc*d Exploits; S may 1 
bring the Perſians under the Yoak ; ſo may I relieve 
the weak Condition of the Roman World: As Trajan is 
reported ſometimes to have confirm'd his Speeches, 
by adding, So may 1 ſee Dacia reduc*d into the Form 
of a Province; So may I lay Bridges over the Danube 
and Euphrates , *Tis remarkable in the Patanes, 
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a People of Indeſtan, that they are ſo extravagantly 
proud, as to uſe for an Aſſeveration, May I never 
come to be a King in Dehli, if I don't make good my 
Promiſe. And hence too it appears what Interprc- 
tation we ought to put on thoſe Oaths which we 
meet with in Scripture, when even good and pious 
Men ſwear by $24 created Thing. That a- 
mongſt the Fews of the latter Ages, nothing was 
more common than Oaths *, By the Head, bv 
Heaven, by the Earth, by the Temple, by the Gold of 
the Temple, 7 the Altar, by the Gift upon the Altar, 
is evident from St. Matthew xxiii. v. 16, Sc. 
Where our Saviour reproves them ſeverely for 
their profane Abuſes, and impertinent Cavils in this 
Matter. The va: wa. Toes GXATTP:Y in Homer *, 
Dydimus thus expounds, We are lo know, ſays he, 
that in ſwearing by the Sceptre they fewear by GOD 
himſelf, the great Governour and Controller of Ring- 
doms '. Yet Ovid hath given us another Sort of 
an Explication : 


Nam fibi quod nunquam tactam Briſeida iurat 
Per ſceptrum; ſceptrum non putat eſſe Deos ". 


Who by his Sceptre ſwore Briſeis free, 
Ne*er took the Wood to be a Deity. 


We learn from Procopius ", that the Per/ians, in 
the latter Times of that Nation, uſed to ſwear by 
Salt, And in one of the Byzantine Hiſtorians, we 
find Mahomet the Turkiſh Emperor adjuring, by 
Bread and Salt, his Vizier Bajazet *. 

IV. To proceed: That Part of the Form in Oaths, 
under which GOD is invok'd as a Witneſs, or as 
an Avenger, is to be accommodated to the religi- 
ous Perſuaſion * which the Swearer entertains of 
GOD: It being vain and inſignificant to compel a 
Man to ſwear by a GOD whom he doth not be- 
lieve, 8 doth not reverence. And no 
one thinks himſelf bound to the Divine Majeſty in 
any other Words, or under any other Titles, than 
what are agreeable to the Doctrines of his own Re- 
ligion; which, in his Judgment, is the only true 
Way of Worſhip. And hence, likewile, it is, that 
he who ſwears by falſe Gods, yet ſuch as were by 
him accounted true, ſtands oblig'd; and if he de- 
ceives it, is really guilty of Perjury. Becauſe what- 
ever his peculiar Notions were, he certainly had 


2 Lib. iii. c. 42. d Add. I. iii. ſ. 4. I. iv. I. v. prince. d. t. Comp. Liv. I. xxii. c. 38. init. * Leviath, c. 14. 
© Comp. Ziegler ad G, or. 1. ii. c. 13. f. 10. f V. H. I. xii. c. 9. Ammian. Marcellin. I. xxiv. c. 3. " Add Gree. 
ad Gen. xxiv. 2. i Vid. Gen. xlii. 15. 1 Sam. xxv. 26. 2 Sam. xiv. 19. 1 Kings ii. 23. 2 Kings ii. 4, 6. * Iliad a, v. 234. 


| This Place of Homer is thus imitated by Valerius Flaccus, 
Hanc ego, magnanimi ſpolium Didymaonis, haſtam, 
Due neque jam frondes, wirides nec proferet umbras, 
Ut ſemel eft 2 jugis & matre pereimpta, 
Fida miniſleria, & duras obit horrida fugnas ; 
Teftor, & hec omni duftor tibi numine firms. |. iii. 707. 
Comp. Virgil. En. xii. v. 206. 


m Ovid. De Remed. Amor. 783, 784. Add Got. 1. ii. c. 13.1. 11. n De Bell. Perfic. 


Biſant. C. 22. 


This Spear the Spoils from ſtout Didymaon won, 
Which ne'er ſhall bud, or form a ſhady Crown, 
Since from its dying Mother rudely torn 

On bloody Services it hath been born, 

(Faithful in rough Encounters ) here I call 

To bind my Oath, whilſt I engage for all. 


L . 3. o Ducoſ. Hiſt, 


* 


2 


The Words of the Civil Law are, Qui per ſalutem ſuam jurat, licet per _ vid tur (reſpefu enim Divini Numinis ita 


I. xi. tit. 2. 
M. Nedt's Commentary, pag. 280. 


jurat) attamen fi non ita ſpecialiter jugurandum ei delatum eft, juraſſe non videtur : 
K. Jurejurando, &c. Leg. 33. The firſt Explanation which our Author gives of 


ideo ex _— Jolemniter jurandum eft, Digeſt. 
this Law is the only true one. See 


* As the Heathens did. See Mr. Baron Spanhemius upon Ariftophanes's Plutus, v. 129. 
3 Divus Pius, jurejurando, quod propria ſuperſtitione juratum A, flandum reſcripſit, Digeſt. lib. xii. tit. 2. De Jurejurando, &c. 


leg. 6. F. 1. Our Author adds, that $. 3. of the ſame Law is not contrary to this he 


cited ; the Appearance of Contradic- 


tion lies here, it is ſaid in & 3. of the Law refer'd to, That we ought not to hold for a true and legal Oath one which is unlaw- 
ful; that is to ſay, (adds Ulpian) one which relates to a Religion condemn'd by publick Authority: Sed , quis illicitum 33 


detulerit, ſcilicit improbatæ publicè religionis, videamus an pro eo habeatur atque fi juratum non eſſet ? 
dum. The Lawyer decides in the fir Paragraph, That if we make any one ſwear by a Deity, 
that Deity ourſelves, nor would invocate him in ſuch a Manner, yet 
graph he excepts ſuch Oaths as contain any thing contrary to the Laws, thoſe, for Inſtance, which authorize a Re 
And it 15 very probable that U/tiar, who was no Friend to the Chriſtians, had them in his Eye. See Duaren. De 
cap. xi. and tit. ii. cap. iv. Our Author, alſo, here refers to the Cannon Lato, Cauſe xxii. Quæſt. v. Can. x. wh 
ſage from St. Auguſtine which affirms, That the true GOD puniſhes the Perjuries of ſuch as even ſwear b 


uod magis exiflimo dicen- 
vear ' tho' we do not acknowled 
the Oath is ſtill valid and good. But in the third Para- 


ligion forbid. 
Fureur. Tract. I. 
ere we find a Paſ- 


N _ Stone. Further, as 
Gronevius obſerves in his Notes upon Grotius, Hiſtory furniſhes us with Examples of ſuch H * * 
OT! ; . » ples of ſuch Heathens as have iſhed he 

* committed againſt their falſe Gods, ſuch as Cambyſes in Tuſtin. I. i. 9. The Gauls, who robb'd the 1 ex A 


l. xxiv. 8. Pyrrbus and a Roman Garriſon, Liv. Mix. 18. 


X x 2 


Templ * 
See Mr, Bayle's Thoughts gn a Homet, Art. N W 
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ſome Senſe of the Deity before his Eyes; and there- 
fore by wilfully forſwearing himſelf he violated, 
as far as he was able, that Awe and Reverence 
which he ow'd to Almighty GOD *. Yet when a 
Perſon requiring an Oath from another, accepts it 
under a * Form agreeable to that Worſhip which 
the Swearer holds for true, and he himſelf tor falſe, 
he cannot in the leaſt be ſaid hereby to approve of 
that Worſhip. Thus a Chriſtian, when be admits 
of the Oath of a cu, doth, on no Account, ſubſcribe 


to his Opinion, who denies the one only true GOD, 


the Maker of Heaven and Earth, to be the Father 
of our Lord Feſus Chriſt. Yet I doubt whether the 
Example of Laben in this Caſe, alledg'd by Gro- 
tius ®, from Gen. xxxi. 53. comes up to the Pur- 

ſe; for the God of Abraham, and the God of 
Nahor, and the God of the Fathers, was the living 
and true GOD <. 

V. But farther, it is requiſite to the Force and 
Obligation of an Oath, that it be taken with deli- 
berate Thought, and real Deſign 3. And therefore 
he ſhall, by no Means, ſtand bound, who, not think- 
ing himſelf to ſwear, hath happen'd to utter Words 
which imply an Oath ; or who hath barely recited 
the Form ; or who, being by Virtue of ſome Office 
appointed to give other Perſons their Oath, tells 
— how they ſhall ſpeak after him *. In this 
Caſe Lucian's Saying will hold good, We are not to 
confider his Mouth, but his Heart ©. It was vain 
therefore in Cypidde to fanſy herſelf religiouſly ob- 
lig'd, by reading the Oath which Acontius had 
wrote upon the Apple. And fo indeed Ovid hath 
taught her to argue, 

ue jurat, mens eft ; nil conjuravimus illd. 

Ila fidem dictis addere ſola poteſt. 

Conſilium prudenſque animi ſententia jurat, 

Et niſi judicii vincula nulla valeut. 

Si tibi nil dedimus præter ſine pectore vocem, 

Verba ſuis fruſtra viribus orba tenes. 

Non ego juravi; legj jurantia verba, &c. 


The Mind muſt ſwear; with that wwe never {wore ; 

Yet that alone can add a binding Power. 

Oaths are the Act of Wiſdom and of Thought; 

Words give the Thread, but Judgment ties the 
[Knot. 


Of an OATH. 


Boo 


Since all we ſaid an empty Sound we 

Sound without Senſe hath loſt its Force tc 

We did not /ake, we did but read the F erm, 6 
York 


But *twould be moſt ſenſeleſs - : 
Man deſigning to ſwear, or at leaſt pe — 
a Deſign, ſhould yet refuſe to be t 
ſays; and ſhould urge in Excuſe, 
Oath was adminiſter'd to him, his Intention 
barely to recite the formal Words, but not yu 
any Obligation on his Conſcience z. Not 0 — 
(if we conſider the immediate Reaſon) "Was, 
ligation is the neceſſary Effect of an Oar, > 
ſeparable from it ; as becauſe, otherwiſe the y 
Uſe of Oaths, nay and the whole Method of 
ing each other by mutual Signs, would hs 


out of human Life ; if any Perſen wird 

by his ſecret Intention, to hinder an Action fs 
obtaining ſuch an Effect as it was firſt inſtituted, 9 
produce. Therefore, whatever your inward pu. 3 


poſe might be, you ſhall certainly be bound 7 
your Oath, when both the Party to whom = 
iwore, apprehended this to be your Mean tr = 
Deſign, and you yourſelf, when you * 1 
Words, evidenc'd by all outward Tokens that 
were in Earneſt, and not in Jeſt. And tis ul 
a downright Contradiction to deſire to take 
Oath, and yet not to be obliged by the Oat, 
to deſire to promiſe, and not to be bound by Wi 
Promiſe ; to defire to utter Words in a Ken 
Manner, and yet not to let them bar that Uſe m 
that End which hath been aſſign'd them by the 
common _— of Men. Thus *twas oh 
ridiculous for the Milaneſe to tell Frederick I. N 
ſwore indeed, but we did not promiſe 10 keep car 
Oath". And *tis much to the ſame Effect, wha 
Father Paul reports in his +{iffory of the Cound 
of Trent; That during the Vacaicy of the Hil $ 
the Cardinals are wont to drow up o Form, cenfim 
of ſo many Heads, for the Reſcrmation of the 2 
Government, which each of them fevears he will is 
aily obſerve, in caſe the Election falls on hin. Tv 
the Experience of all Ages teſtifies, that not one o | 
them ſtands to the Engagement; inaſmuch as in. 
mediately after their being choſe Popes, they dec, 

that either they could not be tied by any ſuch Bonds; 


Juvenal. Sat. XV. 37. 38. 


Numina wvicinorum 
Odit uterque locus; cum ſolos credat habendas 
Ehe Dios, ques ipſe colit. 
Add. I. xii. t. 2. |. v. 
d Lib. ii e. 13. f. 12. 
& AXion. Pro Lapy. inter ſalutand. 
hb Raxevic. I. ii. c. 25. Add. Grot. ad Matt. v. 33. 


Each calls the other's God a ſenſeleſs Srock, 
His own Divine, though from the ſelf-ſame Block. 
Mr. Tat: 


{. 1. De Furgjur. which is not contradicted by F. 3. d. I. &c. or the Deciſion of Caunon- Law, Queſt. 5. Caul. 2: 
Add. Juſ. Can. xvi. Qua. 5. Cauf. 22. 
f Epiſt. Heroid. xxi. v. 135, &c. 

| Lib. i. Add. I. v. p. 358. Edit. Gorinch. 1658. 


4 Add. I. Ixiv. t. 7. I. iu. ſ. 2. O. de. Obiye. 
See Grot l. ii, c. 13.1. 2,5. 


— — 


*% © ++ 


Father of Ter , ſerved firange G ds. 


1 To render an Oath valid, it ought to have theſe two Conditions: The one, That the Perſon who (wears do it with __ 
-beration. The other, That he, to whom he ſwears, has nothing to make him incapable of the Right he acquires 8) 


e, and upon which no Man can reaſonably depend. 


4 We may find the like Adventure in Antor. Liberali: Metamorph, chap i. 


provided we ſwear not lightly and without Neceflity. I comp? 


the more we ſhall be convinc'd how unſuitable it is to the Majeſty of that Sovereign Being, 0 


ngagements which are only ſo in ap 


are, 


San TIL EST LES d 


Cnaye. II. 


or that their very Inveſtiture wirb that Dignity quite 
releaſes them from the Obligation. If therefore any 
— ſhall pretend that he took an Oath with ſuch 
a prepoſterous Deſign, the Excuſe ſhall avail no- 
thing towards reverſing what he promis'd, but 
ſhall paſs for meer Trifling. We = illuſtrate 
the Caſe by a like Inſtance : A Perſon who hath his 
Doctor's Degree conferr'd on him in the Schools, 1s 
nevertheleſs a Doctor, though we ſhould ſuppoſe, 
that he, who pronounc'd the Form of his Promotion, 
thought all the while of dignifying an Aſs. But 
if a Player upon the Stage inveſt another with the 
Habit and Formalities of that Degree, he ſhall be 


juſt as much a Doctor as he was before. 1p/e ſtatim 
ſcena rem fitam efſe teſtatur, as Quin#ilian * ob- 


ſerves on a like Occaſion; the Place ſhews the Ati- 
on to have been inſignificant. Whence we ſee that 
tis an idle Queſtion, Whether a Perſon be obli- 
ged, who deliberately utters the Words of an Oath, 
yet with an Intention not to ſwear ? for it he barely 
rehears'd the Words without any farther Purpoſe, 
'tis plain he hath neither ſworn, nor is oblig*d. But 
when the Matter hath been perform'd in Earneſt , 
that is, when he, who ſpoke the Words, gave all 
Proofs of his real Deſign to ſwear, and the other 
Party underſtood him in that Senfe, no doubt but 
the Oath is properly taken, and the Obligation con- 
tracted, whatever ſecret Drift the Swearer might 
entertain in his own Mind *. 

VI. We ought, likewiſe, carefully to obſerve, That 
Oaths do not, of themſelves, produce a new and pe- 
culiar Obligation *, but are only applied as an ad- 
ditional Bond to an Obligation in its Nature valid 
before. For whenever we ſwear, we always ſup- 
poſe ſome Matter, upon Non-performance of which 
we thus imprecate the Vengeance of Heaven. But 
now this would be to no Purpoſe 3, unleſs the O- 
miſſion of the thing ſuppos'd had been before un- 
lawful, and, conſequently, unleſs we had been before 
oblig'd. Tho? indeed it frequently happens, that 
we comprehend in one Speech both the principal 


Obligation, and the additional Bond of the Oath 3 
as for Inſtance, if I ſay, So God be my Helper, as 1 
fhull pay you an Hundred Pounds. And yet it doth 
not follow, that an Oath is unneceſſary or ſuper- 
fluous, becauſe it is thus added to an Obligation 
before firm and good in itſelf. For although all 
Men, except downright Athciſts, believe that God 
will puniſh the Violation of Promiſes, not confirm'd 
by Oath ; yet they belicve, at the ſame Time, and 
with good Reaſon, that thoſe Wretches will teel 
a more ſevere Vengeance, who have, in expreſs 
Terms, call'd down the Wrath of God upon them- 
ſelves, and, ſo far as in them lies, have ſhut them- 
ſelves out from all Hopes of Mercy; whilſt they 
engag'd in Wickedneſs with ſo full a Purpoſe and 
Deſign, as to ſhew, that they valued not the Diſ- 
1 of Him who is able to beſtow the greateſt 
Good, and to inflict the greateſt Evil. Whence 
we may conclude, that thoſe Acts which were 
before attended with ſome inward Flaw hindring 
any Obligation to ariſe from them, cannot be 
rendred obligatory even by the Addition of an 
Oath. As neither can a prior Obligation, truly 
valid, be diſannull'd by a ſubſequent Oath, or the 
Right which it gave another Perſon, be revers'd. 
Thus for a Man to ſwear that he will not pay a 
juſt Debt, can be no Prejudice to the Claim of 
the Creditor. | 

VII. And hence too it follows, that fince in Pro- 
miſes and Pacts, Conſent, grounded upon Miſtake, 
is not effectual towards producing an Obligation, 
therefore an Oath is not binding, in caſe it be 
evidently made out, that the Perſon who ſwore 
ſuppos'd ſome Matter to be otherwiſe than it real- 
ly proves to be ; and which, if he had not thus ſup- 
pos'd, he would not have taken the Oath : eſpeci- 
ally, if his Miſtake was caus'd by the Deceit of the 
Party to whom he ſwore. For here the Point ſup- 
pos'd was in the Nature of a Condition, which fail- 
ing, all that was built upon it falls of Courſe. Thus 
if a Perſon brings me ſome very welcome News 


a Declam. 342. 
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Except Oaths extorted by ſome unjuſt Fear, which are treated of F. 8. 
Grotius, Lib. ii. c. 13. f. 14. ſuppoſes, on the contrary, that every Oath, by which we engage ourſelves to do or not do any 


We {wifafiory in this Matter, and agreeable to his own Principles. He rejecis the Opinion of a double Promiſe included in an Oath, 


een io an Oath, and vali 


thing to another, contains a double Promitle ; the one reſpecting the Perſon who took the Oath, and the other the GOD by whom 
we iwear ; and that one of theſe Promiſes may oblige, though the other does not, Mr. La Placette, who had been once of this 
Opinion, in his Treatiſe of Conſcience, hath retracted it publickly. He maintains, in his Treatiſe of an Oath, lb. ii. G 2. * That, 
properly ſpeaking, we promiſe nothing to GOD in an obligatory Oath, otherwiſe there would be no difference between a Vow 
and ſuch an Oath. See what our Author ſays, $.8, Moreover, we often ſwear to do things wherein GOD is not at all con- 
cerned, and ſometimes with which he is dipleaſed. Now it is ridiculous to ſay that we have promis'd a thing to any Man, who 
has no Intereſt by it, or which will be no Advantage to him, becauſe it difpleaſes him. Lafly, Promiſes become void in them- 
ſelves, when they are not accepted. If then an Oath confirms a Promiſe made to GOD directly, it can't be of Force, till we 
know that GOD accepts it ; and how can we be aſſured of this, that GOD accepts a thouſand Promiſes confirmed by an Oath, 


if they have no Reſpect at all to his Service? what then is there in an Obligatory Oath, more than in a bare Promiſe made to the 


Perſon to whom we ſwear ? Mr. La Placette find; nothing that can give us a better Notion of this, than 'T'reaties of Guarantee 
ſo common among Princes. Two Men, Jays be, make an Agreement, but one ſuſpects the other will break it; to aſſure him- 
— ſelf of the contrary, he propounds an Oath, i. e. to take GOD for the Guarantee of the A reement, and conſents, that in caſe 
he breaks it, GOD ſhall declare againſt him, and puniſh his Perfidiouſneſs.” I thought, when I read theſe Words. that he had 
en of our Author's Opinion, which ſeems to be a Conſequence of it; and I believed, when ! publiſh'd the firſt Edition of this 


3 — T had given three good Reaſons for my Opinion, as may appear from the Extract made of them by Mr. Bernard in the 


ſeugaf the Republick of Letters, June 1701. but I now ſes, that Mr. La Placette till maintains, That Oaths may be of F 
an obligatory, although the Promiſes to which they are added be null. This he pretends to prove in the End, bat the Reaſons 
e brings are weak, and not to the Purpoſe, as I ſhall ſhew hereafter. And we may eaſily foreſee, that he can produce nothing 
ecauſe we can have no Certainty that GOD acce infini ings indi i i ( l 
0 pts an infinite Number of Things indifferent in their own Nature, to which 
Wende ourſelves by Oath. But then he ought to be ſure that GOD will be = Guarantee of the Oath taken, after the ae 
ner as the Prince, who is Guarantee in a Treaty, ought to agree to it. For here is no Revelation, and I defy Mr. La Placette, 


4 7 all the rigid Caſuills, to prove that we have Room to preſume that GOD will be Guarantee in an r otherwiſe inva- 


id, much leis, that it is his Will, that the Holineſs 
, „that of an Oath may ſecure to the wicked Man the Benefit of his Extorti 
ccording to Mr. La Placette, Fraud diſpenſes with keeping an Oath, and why ſhould not Violence have the ſame Efect ? Ada 


| here what I have faid in my Notes m_ the Paſſage of Grotius, cited in the Beginning of this Note. 


3 This Reaſon does not a 

. aon ppear to be good, or at leaſt is not well expreſs' d. For, as the Author ſays a little aft 

7 = a ys a little after, and 5. 19. 
1 lappens ordinarily, that we engage ourſelves and ſwear at the ſame Time, otherwiſe we can't conceive an Obligation 1 
d, withoat any Dependence upon that religious Act. The Notion of an additional Bond, which the 


Author i : : "We 
mentions above, is ſufficient to prove what he maintains. Men engage not themſelves by ſwearing, but ſwear to confirm 


} : their E. * a) * 6 2 . . . 
* "gagciments, An Oath, in reſpect of the Obligation we take on us, is as Modes and Accidents are to the Subſtance, with- 
* 


out which they can't ſubſiſt. 80 that from the Mo 5 
Tn viſt, So ment that the Engagement, to which we have called GO 
__ that makes it null in elf, an Oath loſeth all its Force, and we ſwear only with the Mouth, 
Lom wuom a Promiſe by Oath is extorted either through fear of Death, or ſome other great Danger, 


D to witneſs, includes 
as all thoſe apparently 
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from a remote Place, in Conſideration of which I 7ztes *, Where we may firſt obſerve, That the d 

ſolemnly ſwear to reward him; in caſe I afterwards tilty uſed by that People was not culpatle 

find his Relation to have been falſe, my Oath ſhall did fall under the Notion of a Lye ſtrictly 5 = 
fix no Tie upon me. Grotius adds, If it be For who will blame a Man for endeavour; "ma 
doubtful whether a Man would not have fworn, altho* ſome Fiction of Speech, to preſerve his Life * 

he had not been thus miſtaken, then he ſhall land to Enemy bent upon his Deſtruction? Nor ay. 
his Oath. Becauſe Simplicity and plain Meaning are ſpeaking, was this Stratagem the Cauſe of 2 
the moſt agreeable Attendants of Oaths, and all Tricks mage to the Iſraelites: For what doth + wy 
and Evaſions are ftriftly to be baniſh'd from them: by being hinder'd from ſhedding the Blood o * 
Ana, likewiſe, becauſe the Promiſe was not built on ther Perſon, whom he may nevertheleſs ſpoil by 
that Miſtake only, though ſuch a falſe Proſpett might his Poſſeſſions, and drag into perpetual Ferrit 
be the Occaſion of its being expreſs'd in larger Terms. ſo weaken'd and diſarm'd, as to be incapable of f 
But this doth not clearly ſettle the Caſe ; for who ture Oppoſition or Reſiſtance ? The whole Þ V 
ſhall be the Judge whether, in this Caſe, abſtracting therefore turns upon this Queſtion, Whether * 
from the Miſtake, the Promiſe would have been it was the expreſs Command of GOD, that g 
nevertheleſs made ? Certainly, not the Party to- ſhould kill all and each of the Inhabitants of 0 
wards whom the Oath was addreſs'd: For how is naan, without Diſtinction; even ſuch as Would . 
it poſſible he ſhould be able rightly to diſcern what lumtarily ſubmit to their Yoke, and from Whom te 
Mind the other Perſon would have been of, upon could apprehend no Danger hereafter ? If this be 4, 
ſuppoſal of ſuch or ſuch a Condition? But neither ſolutely affirm'd, Jeſbua's Oath was void. For the 
can the Perſon who ſwore give a full Determination the only Ule of it would have been to evade a1. 
of this Difficulty ; ſince we are not wont to be vine Injunction; that is, Jaſbua would have invok'4 
equally pleas'd with the ſame things propos'd at GOD to puniſh him, if he did not break his Con- 
different Times, or at the ſame Time in different mand. Nor can it be urg'd, that Joſbua was ther. 
Manners. It ſeems probable therefore that even fore willing to keep his Oath, leſt it ſhould fone 
ſuch an Oath is not valid; at leaſt, ſo far as it is what abate the Awe and Reverence towards the 
founded upon Miſtake. Yet if the Party who made Divine Majeſty, in thoſe Nations, to ſee him hr 
it, thinks he ſhall pay ſome kind of Regard to the a Covenant which he had call'd GOD to attel. 
Honour of God, in not receding from it altogether, For the Inconvenience in this reſpect would h 
he ought to judge by the Condition of his Affairs, been the ſame, had he neglected to put the Din 
how far he may conveniently go in the Pertorm- Command in Execution. Grotius © therefore is 
ance. And whilſt we are ſpeaking of this Caſe, it Opinion that the Order in Dew. vii. 2. and xx. 1 
will not be improper to make a Reflection or two is to be underſtood with this Limitation *, 1nleſs oy 
on the Oath which 7e/bua pertorm*d to the Gibeon- People ſhould ſubmit upon the firſt Summons; which k 
* I... 13.4.4; t. b 77g. ix. © Ibid. * 


* 


* — 
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1 It is in vain that St. Baſi/, in the ſame Place where he commends the Egyptian Midwives and Rahab, condemns the Smt 
gem of the Cibeonites as wicked : Tlovngas KATE MAYES vi vearro 186 Icęæ nrg os Tafawirai, In Princip. Proverb. Tom. I. p. 302 
C. Edit. Pari/. 1638. For it is one Thing to know, whether, on account of this Artifice, the Treaty ſhould be regarded as ml 
and another Thing to affirm, That the Artifice itſelf was a Crime. The laſt is by no Means a neceſſary Conſequence of the ft, 

2 In this Hypotheſis there is no Difficulty. For when % knew how things were, he ſtill certainly determined to recene 
the Gibeonitcs 3 not indeed to treat with them as Equals, and make them his Allies, but as Tributaries, or at leait as Steves to the 
Children of Hacl. So that he could not diſpenſe with his Word, though an Oath had not intervened in the League concluded wit 
them. But Mr. Le Clerc has fully proved, that Grotius is miſtaken in his Notion, and confutes him thus: The Law expreſly exceys 
the Seven Nations of the Canaanites from the Number of ſuch as they ought to be ſpar'd, if they would yield at Diſcretion. vt 
Deut. xx. 15, 16. Farther, there is a great Difference between a Law which orders the Deſtruction of a People, for fear tht? 
they ſpared them they would enſnare their Conquerors into Idolatry, and a Law that orders the Deſtruction of all, at leaſt c 
one of them that does not voluntarily become tributary, and embrace the Religion of their new Maſters. If the laſt had beg 
Maſes's Meaning, he would have deliver'd himſelf clearly in ſome of the Places where he mentions the Canaanites. IH ate 
ought to have been taught the Hebrews carefully, yet we do not find any Footſteps of an Exception to that ſevere Order gin 
GOD in ſeveral Places to flay the Seven Nations of Canaan with the Edge of the Sword, and make no "Treaty with them. Ag, 
the Vow, which the Helrews gall'd Cherem, was of that Nature, that he who had vow'd it could not be ranſom'd, but mui it 
deſtroy d. See Lew. xxvii. 29. Now it appears, from ſeveral Places, that the Seven Canaanitiſb Nations ought to be reges 
this Light, as may be ſeen in the Law mention'd, Deut. vii. 2. The Examples alledg'd by Grotius do not proves the contrary. fur, 
1. The Hiltory of Rahab is a particular Inſtance, from whence no Conſequence can be drawn. *Tis no Wondcr it the Hel: E 
to whom ſhe had done ſo conſiderable a Piece of Service, ſpared her; and ſo much the more, becauſe ſhe did it before they x 
declared War againſt her Country. 2. Tis certain that — contented himſelf to make the Poſterity of the Remnant of tt 
Canaanites tributary to him, 1 Kirgs ix. 20, 21. But the Law, which order'd the Deſtruction of that People, did not extend 
their Poſterity ; it-is enough to —_— that it reached to them only, over whom GOD made the 7/ae/ites victorious in Jy) 
Time, or after, till they were well ſettled, and in Poſſeſſion of as great an Extent of Country as was neceſſary. S0 that if a 
of the Canaanites eſcaped into the neighbouring Countries, as the Text above quoted plainly proves, and they after fell into te 
Hands of the Iſraclites, or their Poſterity, they ought not to be ſlain without Mercy. 3. As to what is ſaid in the Book d 
Toſora, chap. xi. v. 19, 20. That there was no Town of the Seven Nations of the Canaanites that would make Reace _ 
1jraclites, becauſe GOD had hardned their Hearts, ſo that _ fought againſt ae/, that he might deſtroy them utterly un. 
out ſhewing them any Mercy. Tis not meant, as Grotius tells us, that the raelites were obliged to ſpare them who vel 
to them at Diſcretion, but that, through the Influence of Divine Providence, all the Seven Canaanitih Nations, except the b. 
mites, agreed together to fight, and would not ſubmit to the Hebrews, who would not have had the Courage to have put uit 
all to the Sword without Mercy, as Divine Juſtice had reſolved to puniſh them, had they laid down their Arms and open di 
City-Gates to the Conquerors. Theſe are Mr. Le Clerc's Reaſons, to which I freely aſſent. But if this be ſo, what — 
to Jaſua's Oath ? As he me, I can ſee no Reaſon but we may ſay, that his Oath was raſh and null in itſelf. The Sacred o 
rian ſeems to grant the firſt, when he ſays, v. 14. that they did not ask Counſel at the Mouth of the Lord, i. e. of ok 
Thymmim, In Truth, ſince he ſuſpected ſomething, as appears from Verſe 7. he ought to have been cautious how he . n 
Himſelf by Oath in a Matter of ſuch Conſequence, and in a Manner run the Hazard of oppoſing GOD's Command. 4 ; 1 
Orders being ſo formal and abſolute, it follows, that as ſoon as the Artifice of the Gibeonztes was diſcover'd, the Out Gets 
and the Elders of Iſrael were of no Force, For all the World agrees, that an Oath engaging us to a 2 unk 0 
lid, ſee F. ix. following. Nevertheleſs we ſee that Fo/ua thought himſelf obliged to keep his Oath. Tis poſſible that ” 
ſome poſterior Act, might ratify this Oath, though the Holy Scripture, which omits many Circumſtances, eaks ax. Fe s 
Ratification. They had forgot to conſult the Urim and Thummir till it was too late; and after they had ſeen by * 915 
Fault they committed in Swearing without examining Things. GOD indeed had more Regard to the ood Intention 0 o " 
of the People, and to the Circumſtances of the Affair, than to the Quality of the Act itſelf, and the Rigour of — 4. 
therefore approw'd of their keeping the Oath, notwithſtauding the Error on which it was founded, and which igt © 


CHAp. II. 


urgeth many Reaſons to confirm. Mr. Selden, like- 
wiſe, has ſhewn at large *, that the utter Slaughter 
and Extirpation of thoſe People was rather a Per- 
miſſion to the 1ſraeltes, than a Command. And 
others think this the more probable, becauſe the 
Reaſon aſſign'd for that Commiſſion againſt the Ca- 
naanites was, partly leſt the 1/raelrtes ſhould imitate 
their Idolatry, being then ſtrangely prone to foreign 
Superſtition ; and partly leſt the ancient Inhabi- 
tants, if left in any conſiderable Numbers, ſhould 
ain Strength to turn out their new Gueſts ; eſpe- 
cially in Caſe they were allow'd to live with them 
upon equal Terms. This Danger, therefore, be- 
ing once ſurmounted, wr judge it would have 

been no Fault to admit ſome to Mercy and Fa- 
| your ; eſpecially ſuch as ſhould abjure their Idola- 
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had deſign'd to Deſtruction) they had been left in 
Poſſeſſion of their Goods and Liberties *. But on 
Account of the Deception they had uſed, he inſiſts 
ſtrictly upon his Words; and, as it appears, left 
them nothing but their Lives and neceſſary Main- 
tenance . 

VIII. But what are we to think of Oaths extort- 
ed by unjuſt Fear ? Surely the Perſon who, by Means 
of this Fear, procured a Promiſe upon Oath, is no 
leſs obliged to releaſe the Promil: thus violently 
obtain'd, than if no Oath had been added to con- 
firm it. Therefore there appears no Reaſon, why 
! Compenſation ſhould not be admitted in this Cale, 
in Oppoſition to the Claim of the injurious Party; 
according to the Rules laid down by us, when we 
treated of the general Subject of Fear. Indeed, *tis 


trous Worſhip. However this were, *tis plain that the Opinion of Grotius ©, that if either the Words 
Joſbua, upon Diſcovery of their Fraud, interpreted of the Oath do not reſpect the Man, by conferring any 
his Oath in a more ſtrict and ſevere Senſe. ho Right upon bim; or, if they do reſpect him, yet ſo as 
had profeſs'd themſelves the Servants of the 1ſrael- that ſomewhat may be oppoſed to his Claim, then the 
ites, a Phraſe common with the Eaſtern Nations, and Effet of the Oath ſhall be this : That the Man ſhall ob- 
had deſired a League. Joſhua had promiſed them Zain no Right, but that the Swearer ſhall, nevertheleſs, 
their Lives, and had enter'd into League with them, tand to his Oath, by virtue of his Obligation to Al- 
according to their Petition : And by this Agreement mighty GOD. And he urgeth, as an Inſtance, the 
| (had they proved ſuch as they pretended, that 1s, Caſe of one who, by ſome unlawful Fright, or Ter- 

none of the Number of thoſe Nations which GOD ror, hath forced a Promiſe from another. But if 


a _ vi. C. 16. o See Judg. i. 34. ii. 2. iii. 5, 6. © 1 Kings xx. 4. 4 Add Ambro/. Off. I. iii. c. 10. e Lib. 11. 
c. 13. 1. 14. 
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pens'd with their Obſervation of it. The ſevere Puniſhment which GOD laid on the aclitet and Poſterity of & 1i 
the Deſcendants of theſe Gibeonites, 2 Sam. xxi. 1, &c. may give Ground to ſuch a 2 5 14 
otherwiſe inhuman and cruel ; becauſe, as I ſay with Mr. Le Clerc, the Law which order'd the Deſtruction of the Canaanites was 
not in Being. But be that as it will, it is certain, that a Superior may render an Act good contrary to his own Prohibition 
eſpecially in the Caſe of a poſitive Law ſo rigorous as this we are treating of, Moreover, we know that the Civil Law follow 
ing the 1 of the Canon Law, authorizes certain Acts confirmed by an Oath to be valid, though theſe Acts would be other 
wiſe null by t ofe Laws, and ſo the Oath does not render them effectual of themſelves. See Grerizs, lib. ii. c. 5 $. 14.n — 
$. 16. and c. xiii. F. 20. n. 4. and what our Author ſays F. 19. following. Nor is it hard to diſcover Why God would ratdf 
Toſoua's Oath. The Breach of ſo ſolemn a Promiſe made with an Oath, which is accounted by all People in the World, a moſt ſa. 
cred and inviolable Act, would have, doubtleſs, begat an ill Opinion both of the 1/-ae/ites and of their GOD, with all the neighbo ah 
ing Nations, with whom they were to live in Peace, ſo that they would have had no Commerce with them, nor 1ely —— 3 
— In vain our Author pretends, that the ſame Inconvenience will follow upon our Neglect to execute an abſolute Order of 
GOD; becauſe it is not in the leaſt to be feared, that the neighbouring People would make ſuch Reflection. They might think 
it ſtrange, that the J/-aelites ſhould treat the People they conquer'd with ſo much Rigour, but they could never be i 7] :n 
leaſt, to ſee that Rigour mitigated by the Sanctity of an Oath. See what I have ſaid in the firſt Edition of this Work Ke" "Mi 2 
C/erc has changed his Opinion, as appears from his Comments upon the other Books of the Old Teſtament, printed in 8 k 5 
he ſays, That the Maecliles did ill in not informing themſelves fully of the Place from whence the — cam 3 3 
WE laſt might uſe any innocent Arts to fave their Lives; but he believes, that they did not inſert that Clauſe in th Tr 1 __— 
made upon the Suppoſition, that the Gibeonites were a People who dwelt at a great Diſtance ; upon which A — 1 
bout the I/ aelites not iuſiſting upon that, and having directly ſworn, that they would do them no Har — ccount it was null. 
We their Word, which they had confirmed with an Oath, and fo much the more, becauſe it engaged th SS 1 Ew mood 
e their Law, as he proves by the ſame Reaſons that Grotzus had uſed. To this Action of che /, li __ 9 — 
of Publius Syrus, which ſhews, that we do well to keep our Word, though we have committ e may apply a Sentence 
r 8 9 22 8 . We muſt look into Mr. Le Clerc's new Edition of the x utah way how jo = 
wn Reaſons ; for I hear, that while I am writing this Comment, (in 1709.) he h inted f proce 
on the O/d Teſtament. I now add, that the Author had left Thi 4 1 has reprinted that firſt Part of his uſeful Work 
igculcy in the Solution of this — ee ings as they were in the firſt Edition. Therefore there remains a 
FTT 
old the Truth, it no Way follows but the Treaty itſelf might be well ded : A 
e Nature of the Thing, and the Intention of one or — f grounded, There are often tacit Conditions flowing fr 
=. .. ung, he contracting Parties ſufficientl iſy 1 ; A 
n this Caſe, was the Situation of the Country from wh ** 015 te E 1 relle 
is more plainly, than theſe Words of the Elders of I; ei nn Ä ; 
5 p _ : rael, Perhaps you dwell among us, how th Il —_ prove 
Wn Pet, i otro in thor the Hane, . , L, h was me, ad hes, 
1 , WI e Orders o - it i . i 3 
: — "al « 1 that the Gibeonites were not of the Nanbur * Ne. 'N * 8 yo —— wen 
1 5, Allo, Dy the Murmurs of the Iſraelites, when they (: ö eltruetion. This 
* - Treaty, but threw themſelves u , the — of 9 1 bands ar yp if = 1 1 
5 , ti to — ax go of Grotius, neither the Treaty was — nay ths Ou n 1 to me, 
_ ve been: For if the Law permitted the M raelites to f. ith Jiſtin&i mn "ay 
Wibutary, by what Right did they depri beomi CCC 
. , \ y deprive the Gibeomtes not only of their Effects, b ir Li » and became 
=”, they deceived them, But, as this Deceit was th in C Ni ir Eftects, but, allo, of their Liberty ? Becauſe 
| wo .- dition of the T ſo that in i » you will 
Wy, the Artifice which the Gibeonites uſed thro! Fe * . 5 that Rill fublifls in its full Fore 
=... ar of an E e. In Re- 
* wy 8388 — they would have done, if they had n 8 by Not : > eng So A — meet with 
=_ called Curſed, ver. 23. But the Moment T CO Om why th 
ih. The Gibeonites had ch to wot, aud it — ode Tremp wall, the the Roatbes alledgo "of Gal ObjeAions 
Wire lavfully aken away. , a Favour in the Maelites to grant them their Lives, which they might 
= >< what is ſaid Note 2. Page 287. As t ion i 
. Fo a . o the ; 
* _—_ 2 487. = Reaſons bows on each Sac eu * faid 8 Anka, „ — 
7 - Add here my Notes upon Grotius, lib. 2. l oy 3 cient fo 
; — Sa an 3 8 *. = 1 wi Dun _— CO = _ knows very well 
e eaſily pardons th * ane 
y pa * 3 br which are occaſion'd by the Fear of Death, Slavery, or any other external Violence bunt: 
3 tio, a txt custtal mh; xaxs; 2 2 Org; e oxen, . 
XY rT%5 Gexag, u} ! : Ear Tis 0gx015 Haarer ixfoyur Wan, 
*g, Y KETWHYKAT WENEE. H dou n HEÉ TINEphicwy KaAXA : 


Incert, Traged, Verf. 99, & ogg. 
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we would truly ſettle this Point, we ought to diſtin- 
guiſh between the different Kinds and Natures of 
Oaths. Firſt, for thoſe Words which are directed not 
to Man, but to GOD; as if I ſay either alone, or be- 
fore Witneſſes, I fwear to GOD that I will give Seius 
thus or thus. Here the Oath hath the Nature of 
a Vow, by which I promiſe to GOD that I will per- 
form ſomewhat in reſpect to his Honour; and, con- 
ſequently, by which I intended to transfer a Right on 
GOD, and not on Man. The Caſe is quite otherwiſe 
in Oaths which are directed to Men, or in which I 
promiſe a Man ſomewhat, calling GOD to witneſs. 
For here the Obligation ſeems altogether to expire, 
if it appears that the Perſon, to whom the Promiſe 
was made, lay under ſome Fault which render'd 
him uncapable of receiving it. Thus, in a Promiſe 
to a Thief, I neither directed the Engagement to- 
wards GOD, nor expreſs'd myſelf thus, That I 
would, in regard to the Honour and Glory of the 
Divine Name, pay the Man what was mention'd. 
And tho? we ſhould grant never fo freely and abſo- 
Jutely, that even ſvch an Oath hath, likewiſe, the 
Force of a Vow ; yet, ſince a Vow binds not, unleſs 
it be accepted by GOD, how ſha!l I be ſure that tis 
conſiſtent with the Divine Pleaſure and Approba- 
tion, that I, an innocent Perſon, ſhould rob myſelf 
of my Goods, to beſtow them on an ungodly Vil- 
lain, only to put him into a Way of making ſome 
Gain of his Wickedneſs? And then there is no Fear 
that my Neglect of my Oath ſhould leffen the Awe 
and Reverence of GOD in ſuch a Wretch, who, by 
his very Profeſſion, and Way of Living, ſhews how 
Iittle he values GOD and Religion. Yet if there be 
any Man, who, in this Cafe, to avoid giving Scan- 
dal to the Weak, and, that he may not ſeem, now 


he hath eſcaped the Danger, to treat the Din 
Name in a lighting or irreverent Manner EF 
before was the Cauſe of his Deliverance; if any 
we ſay, on theſe Conſiderations, is reſolved be 
with the Sum thus promiſed, it ſeems not 3 
be more ſafe and expedient, but, likewiſe, . 
ceptable to GOD, that he ſhould rather convent oy 
pious Ules, than to the Maintaining of the W. P 
in his villainous Courſes. - And this Method of 
ceeding is the more juſtiſiable and ſecure at 
vernments, where all Oaths of this Kind are, by th 
municipal Laws, declared void. The Example 
alledged by Grotius to the contrary, will, to 
who rightly conſider Things, appear not at al to 
reach the Purpoſe. *Tis irange that a th 
Civilian ® ſhould, in his Diſcourſe on this pg; 
commend the Act of Julius Ceſar, who being un 
by Pyrates, and made feear to pay his Ranſun, jw 
the Money, but afterwards putting to Sea, foot then, 
and brought them .to Execution, For Plutarch, J. 
leius *, Sueton ©, and Polyenus *, who, tho? all tell ti 
Story, yet none of them mention a Word ag 
any ſuch Oath : And Mattheus ſeems, in this, u 
follow the Notion of thoſe who fancy that 2 Peri 
thus compel d to ſwear, may ſatisty his Oath ly 
paying, juſt for the preſent, what he promiſed je 
ſo as that it ſhall be lawful for him, immediacy 
after, to recover what he gave, either by his om 
Strength, or by calling in the Aſſiſtance of the Mx 
giſtrate. Which is, indeed, but a vain Piece of d. 
perſtition ; it being the ſame Thing not to pg, 
and immediately to take back what we paid. Tu 
aſſerts *, That it is no Fraud to with-hold from 
a Robber, a Ranſom promited him tor ſaving ou 
Lite 3, for this Reaſon, Becauſe a Robber is à commu 
En 


* Add Paul Serwit. de Inquiſit. p. 55, 55, 57. Speaking of Perſecutions, and the Puniſhment of thoſe called Hercticli, makes 4 


Diſtinction between an Oath addrey'd to GOD, (Giuramenta ad Deo) and an Oath taken before Man, (Giuramearto in mans. Tis 
Deſign of this learned Man is to ſhew, that neither at Venice, nor even in Spain, the Tribunal of the Inquiſition is indepen, 
dent of the Sovereign Authority. But as the Clergy obiected, that the Doge of Jeuice, and the Kings of Spain, ever tince .. 
on their Accefſion to their Dignity, ſware not to tolerate Hereticks : e replies, that the O:ths of the Kings of Spain implies ug 
Promiſe of Obedience to what they call the Hay Office, (which depends entirely upon the Kiog, and receives its Orden from hin) 
but is only an Engagement toward GOD, aud that by this the King cuts his Subjects from all Hope of obtaining Liberty of Cop 
ſcience. In the lie Manner, adds he, the Oath which the Doge formerly made at his Inſtallation, to puniſh Hereticli, was 1 
given to the Tribunal of the Jnqui/ition, but to GOD and the Republick ; for he affirms, there is a py Difference between du 
ing abſilutely, and fewearing to eny particular Perſon. b De Criminibus, tit. de perjur. n. 5. © [n qus vita init. Cp. 
42. © Chap. 4, & 74. Lib. viii. c. 23. 8 Offic. I. iii. c. 29. 


— 


—— 
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1 This is thus decided by a Conſtitution of the Emperor Frederick II. inſerted in the Code, lib. ii. tit. 28. Si adverſus wenditie 
nem, Leg. 1. per vim autem, vel per juſtum metum, i. e. not by a juſt Fear, but by ſuch a Fear as is ſufficient to move a Perlvi no. el 
timorous. Extorta ctiam a majorib:s | ſacramenta] (im ne querimoniam maleficiorum commiſſorum faciant) nullius munumanti 9 
juberus. The Poet Gunther, allo, makes Mention of a like Conſtitution of the Emperor Barberaſſa, in his Liguri nus, I. vill. v. 793, 90 

Juramenta metu, mor tiſque dolore coadta, Oaths took on Force, or Fear of threat'ned Fate : 
Praciftue ne quis multis nocitura loguendo And chiefly thoſe, forbidding to relate 

Publicet, aut in ſe crudeliter adta gucratur, Deſigns of publick Harm, or to complain. 
Nullius meriti, wel ponderis efſe jubemas. Ot cruel Wrongs, we here revoke as vain. 

Our Author quotes theſe Verſes at the Eng of the next Chapter. See Feud. lib ii. tit. 53. F. 3. 

2 The Dutch Lawyer has been deceived by what Suzetonius ſays, (cap. 74.) that Cz/ar ſwore to crucify the Pyrates. He c- 
founds this Oath with the Promiſe of the Ranſom. | | : 

3 Mr. La Placette, in his Treatiſe of an Oat5, I. ii. c. 21. takes our Author's Words in a wrong Senſe. Theſe are his Work 
« He makes Cicero ſay, That there is a Fraud in keeping theſe Sort of Promiſes.” Whereas theſe are Mr. Pufendorf's Nui 
Cicero guoque, pradoni pactum pro apt frees fine fraude non afferri afſerit. Where the whole Connexion of the Diſcourſe it 
that there is no Appearance of any ſuch Imputation to Cicere by our Author, but that he fairly relates the Opinion of that mw 
Orator, For he ſays not, non ſine fraude afferri, ſed ſine fraude non afferri ; which is very different, and comes up exactly 1 
Senſe of Cicero's Words, which are, S. frædonil us adlum pro capite pretium non attuleris, nulla fraus «jt, ne ſi ju atus guiden _ 
feceris, &. Mr. La Placette, after he hes made this Miſtake, infers from it what our Author never did, and of which none 3 
ſuppoſe him guilty without good Rezſon, ſuppoſirg, that through Carelefinels it had been ill expreſs'd, as it happens one! 5 
he infers, I ſay, from thence, that Mr. Pufendorf ſeems to aſſert, That a Traveller cannot in Conſcience, to fave his Lite, ' 
promiſe Thieves the Sum that they demand of him, or pay it them; and that it is an Offence againſt the Publick to do 3 * 
them. So that this Oath is anful, and we ought not to make it, ſince no Man may innocently oblige himſelf to hut“ * : 
cannot do without a Sin. And fo, upon ſuch Occaſions, a good Man ought rather to ſuffer himſelf to be killed, than 17 7 
Shilling to ſuch Thieves as offer to ſpare his Life, provided he will oblige himſelf to do a Thing which is in his Power: led 
Opinion, that Thieves trouble not themſelves, whether it be in their Power, or no, to perform the Promiſe which they 10 
totted with or without an Oath. In fine, there is not the leaſt Thing in our Author, which can give Ground to {uſpect "wt 5 
Notion as he attributes to him; nor can it be inferred from his Principles, but by ſuppoſing the Thing in Queſtion. Tie 1 | 
that a Man is not bound to keep a forced Oath, but he elſewhere leaves him at Liberty to. obſerve it, or not, as he — cl | 
ſo makes it a Matter of Prudence ; and though he believes he cannot keep it without offending againit the Publick ; yet wh 2 
not, that he may never do it, becauſe he ſuppoſes, (to ſpeak properly) that it is no true Oath; and as he makes no 4. 55 
wich the Thief, who had no Right to require or accept it, ſo he called not GOD to witneſs; and fo ' tis paſt all Contra i 
he only ſwore with his Mouth. Mr. La Placette, after theſe weak Reaſonings, concludes, nevertheleſs, with this ſ1arp 3 Rigad 
«+ See how the Liberties, which the Enemies of ſevere Morality propound, uſually end! They carry the Sew cu - Mas 
„ much farther than thoſe whom they accuſe of caiting good Souls into Deſpair.” But I will refer it to au) Joan 1 
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antind, to whom no Faith can be en- 
9 d, 2 — — Covenant can be tranſacted. 
Fer which he is cenſured by Grotius *, who ob- 
ſerves, That although a Robber hath no Title to 
thoſe common Rights which the Law of Nations 
hath eſtabliſh'd between Enemies, in a fair and = 
War, yet he ought to be admitted to Fellow hip 
and Communion ſo far as the Law of Nature ex- 
tends ; one Precept of which is, That Covenants 
be faithfully obſerv'd. And yet there are not 
wanting Arguments which might be urg d in Tully's 
Defence; as, That ſince a Robber is a common 
Foe to all Men, or ſuch an one as without any 
precedent Injury or Provocation ſpoils and mur- 
chers all that fall into his Hands, and, conſequently, 
makes it his very Profeſſion to break and diſturb 
that Society which GOD hath ordain'd amongſt 
Men ; therefore he ought to receive no Benefit 
from any ſuch common Bond (as Oaths are) in- 
vented by Men to knit themſelves more firmly 
together, after the Divine Appointment hath made 
them ſociable Creatures. And that a Way of Lite, 
which declares for Atheiſm, ought not be admitted 
to any Gain or Advantage from Religion. As, on 
the other Side, the Oaths and Proteſtations of ſuch 
Villains are little regarded or relied on by wiſe 
Men *. And we find the Pander in Terence © rec- 
koning it amongſt the neceſſary Accompliſhments 
of his Art, to have the knack of Perjury. Nic. Ma- 
chiavel. Hiſt. Florent. I. iii. hen Religion and the 
Fear of GOD are once extinct, the Conſequence is, 
that Men regard and obſerve their Oaths only ſo far 
as ſuits with their Advantage ; uſing them not with 


an Intention of Performance, but as Means and In- 


ments of deceiving with greater Eaſe ; and think- 
ing themſelves to have won the more Praiſe and Glory, 
the leſs Trouble and the greater Security they have 
met with in bringing about their knaviſh Deſigns. 
IX. It is farther requiſite, in order to the Vali- 
dity of an Oath, that the Obligation be lawful, 
which it is added to confirm *. Therefore a Promiſe, 
tho? ſworn to, ſhall be of no Force or Effect, if the 
Subject of it were a Matter either repugnant to the 


a Lib. ii, c. 13. ſ. 15. & lib. ii. c. 19. f. 2. 
Act. ii. Scen. 1. v. 35. 
e. 1g. f. 6. © 1 Sam. Xxv. : 
Add. I. v. c. 40. in fin. Ex. Sy/v. Hiſt. Bohem. c. 18. 
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Natural or Divine Law, or to any Human Law (if 
the Party lives under Civil Government) inconſiſt- 
ent with the Natural and Divine *. The Exam- 
le of David is molt illuſtrious in this Caſe © ; who 
having in his Paſſion ſworn to deſtroy the Houſe 
and Family of Nabal, for denying him a reaſonable 
Kindreſs in abuſive and ſlanderous Language, yet 
being pacified by the Interceſſion of Abigail, he 
thanks GOD, that he hath been thus hindred from 
a more ſinful Performance of a ſinful Engagement *. 
And ſo Alboinus was no doubt in the Right, for 
retracting a Vow which he had made to cut off all 
the Inhabitants of Pavia, upon their refuſing ta 
ſurrender at his Summons. For *tis abſurd to in- 
voke the Divine Vengeance upon any Action, but 
ſuch as GOD himſelt hath, under a ſevere Penalty, 
forbidden. To do otherwiſe would be to abuſe 
the Awe and Reverence which we owe to the Di- 
vine Majeſty, in making it, as it were, a Means of 
affronting Him. And the Deſign of * 
Oaths amongſt Men was, that they might ad 
Strength to good Actions, not that they might af- 
ford Excuſe and Protection to bad. Diony/. Halicarn. 
I. xi. p. 694. Edit. Lipſ. The Gods would have us 
make uſe of Covenants for juſt and honeſt Deſigns, not 
for thoſe that are vicious and unreaſonable * The 
very Alcoran forbids Men to ſwear unlawfully *, as 
ſuppoſe, That they will never come near their 
Wives : And injoins any Perſon who hath happen'd 
to make ſuch an Oath, to ſet a Slave at Liberty by 
way of Expiation, before he preſumes to ben It. 
And here *tis made a Queſtion, Whether a Man 
falling amongſt Thieves, and being by them com- 
pell'd to ſwear that he will for ever keep Silence, 
and, as far as in him lies, provide for their Security, 
be. bound to ſtand to his Oath ? To which we are 
inclined to anſwer in the Negative; in caſe his Si- 
lence be likely to prove the Occaſion of expoſing 
many other Perſons to Danger. For as to his own 
Part he might lawfully enough ſuffer the Villains 
to eſcape with Impunity ; but not if their Safety 
was to be follow'd by the Murther and Ruin of 
many innocent Men. And we might apply to a 


b See what has been ſaid in I. iii. c. 6. towards the End. © Adelph. 
4 See the Paſſages collected out of the Fathers by Gratian, Cauſ. 22. Queſt. 4. See Grotius, lib. ii. 
See Grotius, lib. ii. c. 13. ſ. . 


s Paul M arnefrid. de Geſt. Longobard. I. ii. c. 27. 
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examine what Books have done more Harm and leſs Good, whether thoſe, who are of our Author's Judgment, or thoſe Moral 
Divines, who are full of Myſteries, ſcholaſtick Notions, metaphyſical Reaſonings carried to Exceſs, and 8 Maxims. Mr. 


La Placette affirms, alſo, That to maintain that a forced Oath doth not oblige, is to do great Miſchief to 


Society, by makin 


Fyrates and Banditti deſperate, and hindering them from coming to any Treaty.“ But he may aſſure himſelf, that they wi 
neither read this Author's nor his own Works, They depend more _ the Fear, which ſuch Men have of falling into their 
Hands again, than upon the Obligation which lies upon them, * 2 bly to keep their Word or Oath. See what is ſaid upon 


the Corſairs of Barbary, l. viii. c. 4. F. 5. following. As for the 


reaties, in which we engage ourſelves to an Enemy or Con- 


queror through Fear, we ſhall ſpeak of that, 1. viii. c. 8. I ſhall add here, that uſually a Robber, who makes a Traveller ſwear 
to pay him a certain Sum, by — a Piſtol at his Breaſt, requires of him, by the ſame Oath, that he will not diſcover him ta 


Juſtice. He would be very fooliſh, 


be did not take this Precaution, without which the Hazard he runs would be greater than 


the Advantage he expects. Now Silence, in this Caſe, is contrary to the publick Good, and, conſequently, makes the Oath void. 
(See the End of the following Section.) But to pay what we have promiſed on ſuch an Occaſion is, alſo, prejudicial to Society, 
becauſe it encourages the Robber to continue his Villainies in Hopes of the like Succeſs. The Oath is, therefore, inyalid as well 


as unlawful upon a double Account. 


With the Limitation which our Author makes above, lib. iii. c. 6. $. 9, and 11. about the End. 
2 *Tis in this Senſe that we may allow the common Maxim to be true, That an Oath which 8 not to be made, ought not 


to be kept; for if the Thing to which we oblige ourſelves be good or indifferent in itſelf, the Oat 


is valid and obligatory, whe- 


ther we fin or not in making it. Here are two Examples which will clear this Matter : A Man obliges himſelf by Oath never 
to ſwear all his Life ; nevertheleſs ſome time after he ſwears, and by this ſecond Oath obliges himſelf to reſtore omething he 
has borrowed. Doubtleſs he fins by making the ſecond Oath, which he ought not to have done, but yet is bound to keep it. 


Another borrows, and ſwears he will reſtore what he has borrowed, having yet no Deſign to do it. 


He commits an horrible Sin 


by it, but will any Man ſay he is not obliged to perform his Oath ? The Maxim in Queſtion is not true, but in reſpe& to ſuch 


Oaths by which he engages himſelf to do ſome wicked Action, or forbear ſome 
What Mr. La Placette ſays, 1. ii. c. 5. of his Treatiſe of an Oath. 


one, which he ought to do. This is 


3 See the Comment of Mr. Le Clerc upon this Story. Mr. Hertius obſerves here, that David was not yet King, and the Refuſal 


of ſuch a Service did not authorize him to uſe Violence with the Refuſer. 


He was not in extreme Neceſſity, and, if he had, 


that was not Cauſe ſufficient to revenge himſelf in that terrible Manner. | 


+ The Greek is, ©co} yae int xanai, xa Tixaia TaganeuBancla Qin\zow .- is, dr im awyeai; xa} 23; See 
what Mr. Buddeus ſays about the Oath that Hamilcar made his Son Hannibal to ſwear when he 8 That he 


Child, That he never 


would have Peace or Amity with the Romans, Juriſprud. Hiſt. Spec. f. 68, &c. among his Selecta Jur. Nat, & Cent. 
1 yy Perſon, 
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346 Of an OATH 


Perſon, under theſe Circumſtances, the Saying of 
Ateius Capito to Tiberius in Tacitus, Sane lentus in 
ſuo dolore eſſet: reipublice injurias ne largiretur : So 
far as be was concern'd himſelf, or, in regard to his 
own particular Grievance, he might be as merciful as 
be pleas d; but he ought not to forgive the Injury 
done to the Commonwealth. Ann. III. c. 70. In 
Gunther. Lugurin. |. viii. ubi ſupra, Frederick makes 
the following Ordinance : 


Juramenta metu mortifoe dolore coacta, 
Præcipue, ne quis multis nocitura loquendo 
Publicet, aut in ſe crudeliter acta queraiur, 
Nullius meriti vel ponderis eſſe jubemus. 


Oaths took on Force, or Fear of threat*ned Fate; 
And _ thoſe forbidding to relate 

Deſigns of publick Harm, or to complain 

Of cruel Wrongs, we here revoke, as vain. 


X. But to go farther, altho* the Thing promis'd 
be not in iel unlawful, yet the Oath ſhall be in- 
valid, in caſe it hinders any greater moral Good *', 
or if we are by it with-held from diſcharging any 
Duty of Humanity or Piety *. And under this 
Head we may rank thoſe Oaths, by which Men 
tie themſelves up from diſcovering and communi- 
cating to others any honeſt Art, tending to the 
Uſe and Benefit of Mankind“: *Unleſs I or others, 
« who are already privy to the Secret *, can ſuffi- 
« ciently ſupply the Needs of Men in this Particu- 
« lar; and upon Suppoſal that my Diſcovery can- 
© not prejudice and endamage the Party who re- 
& quired the Oath from me.“ Such an Oath we 
find in Lucian [Tragopodag.] Tom. ii. p. 118. in 
fin. Edit. Amſt. The Sacred Oath of Silence which I 
bave taken, ſuffers me not to declare what you defire. 
To which is added the Command of my dying Father, 
enjoining me never to diſcloſe the Force of this Com- 
poſition. Plin. Nat. Hiſt. l. xxv. c. 1. I adds 


ſome kind of Strength and Authority to our Knowledge, 


when we refuſe to communicate it to others. The 
Reaſon of all which is, becauſe we owe all our 
Proficiency in good and uſeful Things to Almighty 
GOD, and are each of us bound to carry our En- 
deavours to the higheſt Degree that we are capable 
of attaining : So that *tis not in our Power to 
abridge ourſelves of this Liberty, or by our own 
Acts to abſolve our Conſciences from a Duty en- 
join'd by the Law of GOD. Oaths of this Kind 
were not uncommon amongſt the Fews, which are 
inſiſted on at large by other Authors. Thus too 
we judge that Oath to have been invalid, which 
Narſes in Paulus Diaconus requir'd of an old 
Man who had dug up a Quantity of Gold, enga- 
ging him never to acquaint any Perſon with his 
good Fortune. And the old Man was in the Right, 
when upon the Death of Narſes he diſcover'd the 


a See Grot. I. ii. c. 13. f. 7. b Vid. Matt. xxv. 27. 


Bo OR ly. 
Treaſure to Tiberius the Emperor. And * 
reſpect the Caſe of a Vow is the ſame with * 
an Oath: For neither is a Vow to be look'd A > 
good and valid, not only if it be unlawful by 
if it be ſilly and impertinent. The Spartan 
had ſworn to throw himſelf headlong down 
Promontory Leucate, when he beheld the dreadfy 
Height, turn'd back at the Proſpect; and b 
reproach'd for his Want of Reſolution, wiſe 
ſwer'd, „ 1 did not conſider that my firſt Vow but 
in need of a much greater Vow to bind and confiry i: 

XI. Laſtly, That Oaths do not alter the Nan 
and Subſtance of thoſe Promiſes and Pacts to wi; 
they are join'd 3, is ſufficiently evident. Thy, 
Oath about a Thing abſolutely impoſlible, * 
obligatory; though the Party is guilty of a y 
heinous Sin, in thus raſhly abuling the Divin 

Name. So an Oath added to a Promiſe wig 
was before conditional, doth, by no means, rent 
it abſolute. For the Oath, which ſuppoſeth fu 
a Condition, doth no leſs ſtand and fall With tha 
Condition, than the bare Promiſe would have don: 
without this Confirmation. Thus too an Oath, 2 
well as any other Promiſe, ceaſeth and expird 
upon Failure of the Quality which the Perſon eld 
when he ſwore, and with regard to which alone the 
Oath was made. For Inſtance, a Magiſtrate, when 
he leaves his Office, is no longer bound by th 
Oath which he took at his Admifſion. And, on th 
other Side, the Subjects owe no farther Obediens 
to a Magiſtrate, who hath either quitted his Di. 
nity, or been fairly depriv'd of it; though no fuch 
Releaſe be expreſly and in- formal Manner grantel 
them. For thus much is implied in the very Nx 
ture of the Affair . So, likewiſe, it is no leſs requi- 
ſite to Promiſes confirm'd by Oath, than to other 
which are not ſo confirm'd, that they be accepted 
by the other Party. And he who obtains a Right 
by any Covenant, may equally releaſe the Perform- 
ance of it, whether it was ſworn to, or not. In 
the ſame Manner we are to judge from the Nature 
of Covenants, whether an Act, undertaken con- 
trary to Oath, be only unlawful, or whether it be, 
likewiſe, void and ineffeftual *. For unleſs the 
Swearer did by his Promiſe diveſt himſelf of his 
Right, and confer it on another, though he after- 
wards give the Thing to a third Perſon, yet the Ad 
ſhall be valid. If a Man, for Inſtance, hath ſwom 
that he will leave ſuch a Thing in Legacy to ay 
Party, and afterwards ſells it to another Party, the 
Sale ſhall not be void, though the Seller is pe- 
Jur*d + Thus if a Perſon, who, in the Life-time 
of his Parents, hath promis'd them upon Oath tat 
he will never marry ſuch a particular Woman, hal 
nevertheleſs, after their Deceaſe, take her for l 
Wife; the Man indeed will be guilty of Peru, 


© Vid. Grot. I. ii. c. 13. ſ. 7. & notas ſuas ad Matt. xv. 5. 


Selden. de J. N. & G. ſecund. Heby. I. vii. c. 2. Conflantin. ] Empereur in Babakama, c. 9. 1. 20. Gratian. c. 21. Cauſ. 22. C 5. 


4 Lib. xvii. Add. Gratian. c. 2. Diſtinct. 13. 
Guntherus above-mentioned. s Add. Grot. d. I. ſ. 18. 


© Vid. Plutarch. Apophtheg Lacon. in fin. 


t See the Pallage « 
b Vid. Gret. ubi ſupra, 1. 19. . 
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1 Moſt of the Examples alledged by Groius and Pufenderf relate to things abſolutely unlawful, - as Mr. Yin very wel 
obſerves, Juriſpr. Divix. lib. ii. c. 9. F. 20. In Truth every one is neceſſarily obliged to honour and help his Fathe! and Mother; 
and although no Man hath Right to require our Service rigorouſly, the Law of Humanity lays an indiſpenſible Obligation 0 os th 
do all the Good we can to another. And ſo no Man may directiy ſwear with a good Conſcience that he will foriake hs Fake 
or Mother in their Need, to do no Kindneſs to ſuch or ſuch a Man, &c. We may then ſuppoſe here, I think, this Cafe, thats 
Man may do a Thing innocent and lawful in itſelf, yet he can't well diſcharge himſelf of it, without putting himſelf out of 
Way of doing ſome other Duty; or a Thing good and laudable in itſelf, but joined with ſomething better, which !ays pet 
Obligation upon him, as our Author ſpeaks in ſeveral Places. As for Example, every Man is free to give his Eſtate t0 whom 

es ; but ſuppoſe any one imprudently ſwears to give out of it, to any one who has no necd of it, or to the Poor, 2 
me which he can't diſengage himfelf with Reputation, without entrenching upon his Duty to ſuch Perſons as are moe 
related to him, and whom he is obliged to maintain. In this Caſe an Oath 1s altogether void. 

2 See Mr. Placette's Treatiſe of an Oath, I. ii. c. 10. f. 183, &c. 


3 See Cujacius's Obſerv. 22. 


4 That is to fay, adds Mr, Hertius, ſuppoſing we have no good Reaſons to revoke our Promiſe given by Oath to bin fron 


whom woe take the Legacy, | 


out 
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jage ſhall ſtand good and firm, un- 

— — 7 Laws ordain the contrary. Far- 
ther, an Oath added to a Promiſe or Pact ſhall de- 
rive its Force and Efficacy either from natural or 
from civil Law, according to the Nature of that 
Promiſe or Pact. For the Oath hath not in itſelf 
a Power of cauſing that which er Ae rio rag 
only a natural Obligation, to produce, likewiſe, a 
civil; unleſs the municipal Laws interpoſe parti- 
cularly in the Matter. As neither can it change 
the Species of an Act: A bare Donation, for In- 
ſtance, cannot, by the Addition of an Oath, be turn- 
ed into a chargeable Contract, nor vice verſa. And 
here we fall in with the common Queſtion, Whe- 
ther a Contract, confirm'd by Oath, in which the 
ſwearing Party is remarkably prejudiced, may be 
revers'd, and the Party reſtor'd in full to what he 
loſt ? Grotius takes the negative Part, adding for 
a Reaſon, That although, in this Caſe, wwe may per- 
haps owe the Man nothing, or however leſs than is re- 
wired, yet wwe are bound to perform our Oath to GOD: 
Which Argument we juſt now conſider'd and re- 
jected. The Expounders of the Roman Law han- 
dle the ſame Queſtion at large in-their Obſervations 
upon Lib. ii. tit. 28. C. Si adverſus vendit. and the 
Aul bentick ſubjoin'd: Which many Civilians, and 
eſpecially thoſe of the French Nation, cenſure as 
unjuſt. To the Reſcript of Alexander they anſwer *, 
That it doth, by no Means, contain a general Deciſion, 
but was directed wholly to a particular Caſe. For 
the Matter ſtood thus: The Emperor was petition*d 
here by a Soldier, who muſt, conſequently, be a 
Man of ripe Judgment, being in his eighteenth 
Year; and yet he alledg'd no extraordinary Loſs 
or Damage, but only his Defect of Age. Now the 
Contract, which this Perſon had made and con- 
firm'd by an Oath, that religious Prince would, on 
no Account, evacuate : And his pious Caution had 
no leſs a Precedent than Hercules himſelf ; who, as 
the Hiſtorian * reports, never ſwore but once in his 
Life. And then as for the Authentick, they ſay it 
was extorted by Force from the Emperor Frederick 
by Pope Honorius III. who refus'd to grant him 
his Imperial Crown on any other Terms : And that 
Frederick had reſolv'd to alter it, but was pre- 
vented by Death. The Reaſon why * the Pope 
ſhould inſiſt on obtaining that Decree, is eaſy to 
be diſcover'd by all thoſe who are acquainted with 
the Policy of the Roman Court“. e, for our 
Parts, muſt think it neceſſary, to the clear Deter- 
mination of the Point, firſt of all to obſerve, that 
thoſe Pats, in which there appears a very conſi- 
derable Inequality, thoſe which depend on any 


441 b Plutarch. Quæſt. Rom. xxviii. 


Of an OATH. 


347 
Deceit, Fraud, or unjuſt Fright, and thoſe which 
are ſtruck without Thought and Deliberation, 
have all of them a natural and intrinſick Defect, 
and are therefore ſuch as the Law of Nature en- 
joins ſhould be either revers'd, or corrected. But 
that the Party's being under the Age of Five and 
Twenty, is not ſufficient of itſelf to render the 
Covenant defective. Tho? thus much indeed may 
fairly be preſum'd, that the Minor had ſuffer*d 
ſome Damage in the Tranſaction, on account of 
his weak and unexperienc'd Judgment, which lays 
him open to the Circumvention and Treachery of 
others. But if there appears no ſuch Damage, no 
Reaſon can be given why the Act ſhould be diſ- 
annull'd. This being premis'd, we affirm, that 
if a Covenant or Promiſe made under Oath be in 
no other Reſpect faulty, it cannot be revers'd on 
this bare Score, that it was made by a Minor, pro- 
vided he was capable of underſtanding the Buſineſs 
in Hand. But if the other Party was guilty of any 
Deceit; or if, without any ſuch Deceit, the Minor 
happens to ſuffer any ſignal Prejudice, only thro”, 
Infirmity of Age, the Oath ſhall not hinder him 
from petitioning either to have the Bargain revers*d,' 
or, at leaſt, amended to his Advantage. For in this 
Caſe, the Youth, who ſwears to the Contract, ſup- 
poſes it to be free from all Defect, and the other 
Party pretends as much. This then is, as it were, 
the Condition on which his Oath is founded, and 
upon Failure of which, it comes to nothing. 
The Caſe is different, if a Youth, without any 
Deceit in the Perſon with whom he deals, 
hath knowingly and deliberately given more than 
the Purchaſe was worth. For then the Buſineſs 
was a mix'd Act, made up partly of a Con- 
tract, and partly of a Donation. It is unneceſ- 
ſary to add, as a general Remark, that a Per- 
ſon, ſubject to the Power and Authority of ano- 
ther, cannot oblige himſelf farther than he is 
by that Authority allow'd *. If he exceeds theſe 
Bounds, the Governour may, if he thinks fit, de- 
clare the Buſineſs to be void, whether ſworn to, 
or not. 

XII. Yet in as much as Oaths are made by the 
Invocation of the Divine Majeſty, whom no Man 
can fraudulently deceive, and whom no Man can 
ſecurely mock and deride, they ought to be al- 
low'd this Effect; that, on their Account, all Tricks 
and Cavils ſhall be excluded from every Buſineſs 
which they are added to confirm * Hence the 


- Roman Cenſors juſtly condemn'd the Subtilty of that 


Captive, who, having obtain'd Leave to de 
from the Enemy's Camp, giving his Oath to re- 


© That this Law is not obſerv'd in France, we have the "Teſtimony of 
Mernay, add. d. J. See likewiſe Auguſt. Barbareſa ad d. I. & Groenewegen, de LL. abrogat. 


© See the laſt Section of this Chapter. 


* — 


The Reſcript of Alexander is this, Imp. Alex. A. Florentino Militi. Si minor annis viginti quinque emptori pradii caviſti nullam 
de cetero te 772 controverſiam facturum, idque etiam 9 corporaliter Ten; ſervare confirmiſti, neque perfidia, neque 
e r 


perjurii me auctorem tibi futurum ſperare debuiſti, The 


w Conſtitution of 


ederick is, Sacramenta puberum ſponte facta ſuper 


contratibus rerum ſuarum non retractandis inviolabiliter cuſtodiantur, Code l. ii. tit. 28. Si adverſus venditionem. See w 
ſaid upon Grotius, lib. ii. cap. 13. F. 20. And Panxirollus De claris Legum Interpretib. lib. ii. _ 14. Watte 
Our Author here follows the Sentiment of Duaren, who, tho' a rigid Catholic, has aſſerted this in the Commentary on the 
Title of the Code, where the original Record in Queſtion is inſerted. But as M. Reinold, Profeſſor at Fran#fort on the Oder 
juſtly obſerves in a Diſſertation pu — in 1717, (Ad L. J. C. Si adverſus vendit, Sec. 13.) they confound here, Fredric I. other. 
ric 


wiſe call'd Barbaroſſa, with Fredri 


For under the firſt of thoſe Emperors, who was the Author of the Conſtitution, there was 


no Pope Honorius, which effectually deſtroys the Reaſon for which they pretended it was made; whereas, in the Reign of Fredric II 
the Papal Chair was fill'd by Honorius III. Our Author was therefore deceiv'd in following the French Lawyer Ribe Baan. 
nation. In this he was certainly wrong, yet he does not deſerve the rude Cenſure of the German Doctor, who accuſes him of 


w—_ | pong upon his Readers. (Fucum Lectori facere). 


afforded the Clergy a Means to gain to themſelves, under a Pretence of Religion, the Eſtates of Children under 


Age, viz. Boys at fourteen Years, and Girls at twelve. If it was not at the Solicitation of Pope Henorius III. tha | 
ih,» 3 . . 9 . - . t F 45 Py 
eſtabliſh'd this Law, it is, at leaſt, certain, that the Lawyer Martin took his Opinion from the Principles of the Canon 5 


perſuaded the Emperor to take this Step. It is undoubtedly by Favour of this Cuſtom relating to 
endeavour'd to engroſs, as much as poſſible, the Cognizance of civil Cauſes for their own Ends, 


6 that the Clergy have 


4 2 8 p g 2 > 
— Oath makes the Cavil the more criminal; but indeed every Action done without an Oath excludes, alſo, all vain Sub- 


+ See what is ſaid upon the Paragraph following. 
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Perſon, under theſe Circumſtances, the Saying of 
Ateius Capito to Tiberius in Tacitus, Sane lentus in 
ſuo dolore eſſet: reipublice injurias ne largiretur : So 
far as be was concern d himſelf, or, in regard to his 
own particular Grievance, he might be as merciful as 
be pleas'd ;, but he ought not to forgive the Injury 
done to the Commonwealth. Ann. III. c. 50. In 
Gunther. Lugurin. |. viii. ubi ſupra, Frederick makes 
the following Ordinance : 


Furamenta metu mortiſve dolore coacta, 
Præcipue, ne quis multis nocitura loquendo 
Publicet, aut in ſe crudeliter acta queratur, 
Nullius meriti vel ponderis eſſe jubemus. 


Oaths took on Force, or Fear of threat*ned Fate; 
And _ thoſe forbidding to relate 

Deſigns of publick Harm, or to complain 

Of cruel Wrongs, we here revoke, as vain. 


X. But to go farther, altho* the Thing promis'd 
be not in itſelt unlawful, yet the Oath ſhall be in- 
valid, in caſe it hinders any greater moral Good, 
or if we are by it with-held from diſcharging any 
Duty of Humanity or Piety *. And under this 
Head we may rank thoſe Oaths, by which Men 
tie themſelves up from diſcovering and communi- 
cating to others any honeſt Art, tending to the 
Uſe and Benefit of Mankind“: <* Unleſs I or others, 
& who are already privy to the Secret *, can ſuffi- 
« ciently ſupply the Needs of Men in this Particu- 
& lar; and upon Suppoſal that my Diſcovery can- 
4 not prejudice and endamage the Party who re- 
& quired the Oath from me.“ Such an Oath we 
find in Lucian [Tragopodag.] Tom. ii. p. 118. in 
fin. Edit. Amſt. The Sacred Oath of Silence which I 
bave taken, ſuffers me not to declare what you defire. 
To which is added the Command of my dying Father, 
enjoining me never to diſcloſe the Force of this Com- 
poſition. Plin. Nat. Hiſt. l. xxv. c. 1. I adds 
ſome kind of Strength and Authority to our Knowledge, 
when we refuſe to communicate it to others. The 
Reaſon of all which is, becauſe we owe all our 
Proficiency in good and uſeful Things to Almighty 
GOD, and are each of us bound to carry our En- 
deavours to the higheſt Degree that we are capable 
of attaining : So that *tis not in our Power to 
abridge ourſelves of this Liberty, or by our own 
Acts to abſolve our Conſciences from a Duty en- 
join'd by the Law of GOD. Oaths of this Kind 
were not uncommon amongſt the Jews, which are 
inſiſted on at large by other Authors. Thus too 
we judge that Oath to have been invalid, which 
Narſes in Paulus Diaconus * requir'd of an old 
Man who had dug up a Quantity of Gold, enga- 
ging him never to acquaint any Perſon with his 
good Fortune. And the old Man was in the Right, 


when upon the Death of Narſes he diſcover'd the 


a See Gret. I. ii. c. 13. f. b Vid. Matt. xxv. 27. 


Bo OR ly. 


Treaſure to Tiberius the Emperor. And in g. 
reſpect the Caſe of a Vow is the ſame with that 
an Oath : For neither is a Vow to be look'd ; a 
good and valid, not only if it be unlawfu N 
if it be ſilly and impertinent. The Spartan u. 
had ſworn to throw himſelf headlong hs 
Promontory Leucate, when he beheld the — 
Height, turn'd back at the Proſpect; and b 
reproach'd for his Want of Reſolution, wiſe 
ſwer'd, *, 1 did not conſider that my firſt You bh 
71 need of a much greater Vow to bind and confirm it 
XI. Laſtly, That Oaths do not alter the Natur 
and Subſtance of thoſe Promiſes and Pacts to wi; 
they are join*d ?, is ſufficiently evident. Thy, 
Oath about a Thing abſolutely impoſlible, is * 
obligatory ; though the Party is guilty of a v 4 
heinous Sin, in thus raſhly abuling the Divi 
Name. So an Oath added to a Promiſe wig 
was before conditional, doth, by no means, render 
it abſolute. For the Oath, which ſuppoſeth fu 
a Condition, doth no leſs ſtand and fall with thy 
Condition, than the bare Promiſe would have don: 
without this Confirmation. Thus too an Oath, 2 
well as any other Promiſe, ceaſeth and ex * 
upon Failure of the Quality which the Perſon hel 
when he ſwore, and with regard to which alone the 
Oath was made. For Inſtance, a Magiſtrate, whe 
he leaves his Office, is no longer bound by the 
Oath which he took at his Admiſſion. And, on the 
other Side, the Subjects owe no farther Obediens 
to a Magiſtrate, who hath either quitted his Dig 
nity, or been fairly depriv*d of it; though no fuch 
Releaſe be expreſly and in formal Manner grantel 
them. For thus much is implied in the very Nx 
ture of the Affair . So, likewiſe, it is no leſs equi 
ſite to Promiſes confirm'd by Oath, than to other 
which are not ſo confirm'd, that they be accepted 
by the other Party. And he who obtains a Right 
by any Covenant, may equally releaſe the Perform- 
ance of it, whether it was ſworn to, or not. ln 
the ſame Manner we are to judge from the Nature 
of Covenants, whether an Act, undertaken con- 
trary to Oath, be only unlawful, or whether it be, 
likewiſe, void and ineffectual *®. For unleſs the 
Swearer did by his Promiſe diveſt himſelf of tis 
Right, and confer it on another, though he after 
wards give the Thing to a third Perſon, yet the Ad 
ſhall be valid. If a Man, for Inſtance, hath {worn 
that he will leave ſuch a Thing in Legacy to ay 
Party, and afterwards ſells it to another Party, the 
Sale ſhall not be void, though the Seller is pa- 
jur'd + Thus if a Perſon, who, in the Life- tine 
of his Parents, hath promis'd them upon Oath tut 
he will never marry ſuch a particular Woman, ſhall 
nevertheleſs, after their Deceafe, take her for Is 
Wife; the Man indeed will be guilty of Peha, 


< Vid. Grote. I. ii. c. 13. ſ. 7. & notas ſuas ad Matt. xv. 4,0" 


Selden. de J. N. & G. ſecund. Hebr. 1. vii. c. 2. Conſtantin.  Emperenr in Babakama, c. g. ſ. 20. Gratian.c. 21. Cauſ. 22. C 


4 Lib. xviz. Add. Gratiar. c. 2. Diſtinct. 13. 


Guntheras above-mentioned. s Add. Grot. d. I. ſ. 18. 


© Vid, Plutarch. Apophtheg Lacon. in fin. 


t Sec the Pallage & 


* Vid. Gret. ubi ſupra, 1. 19. 
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1 Moſt of the Examples alledged by Grotivs and Pafendorf relate to things abſolutely unlawful, -as Mr. Thama/:s very vt 
obſerves, Juriſpr. Divin. lib. ii. c. 9. F. 20. In Truth every one is neceſſarily obliged to honour and help his Father and Mothe?; 
and although no Man hath Right to require our Service rigorouſly, the Law of Humanity lays an indiſpenſible Obligation od 
do all the Good we can to another. And ſo no Man may directly ſwear with a good Conſcience that he will foriaxe his Fade 
or Mother in their Need, to do no Kindneſs to ſuch or ſuch a Man, &c. We may then ſuppoſe here, I think, this Cale, thats 
Man may do a Thing innocent and lawful in itſelf, yet he can't well diſcharge himſelf of it, without putting himſelf out of 
Way of doing ſome other Duty; or a Thing good and laudable in itſelf, but joined with ſomething better, Which !ays a great 
Obligation upon him, as our Author ſpeaks in ſeveral Places. As for Example, every Man is free to give his Eſtate 4d wen 

es; but ſuppoſe any one imprudently ſwears to give out of it, to any one who has no need of it, or to the Poor, à den 
— which he can't diſengage himſelf with Reputation, without entrenching upon his Duty to ſuch Perſons as are more e. 
related to him, and whom he is obliged to maintain. In this Caſe an Oath 1s altogether void. 

2 See Mr. Placette's Treatiſe of an Oath, 1. ii. c. 10. F. 183, Cc. | 


3 See Cujacius's Obſerv. 22. 


4 That is to ſay, adds Mr, Hertius, ſuppoſing we have no good Reaſons to revoke our Promiſe given by Oath to kim fen 


whom we take the Legacy, 
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arriage ſhall ſtand good and firm, un- 

1 = be Laws ordain the contrary. Far- 
ther, an Oath added to a Promiſe or Pact ſhall de- 
rive its Force and Efficacy either from natural or 
from civil Law, according to the Nature of that 
Promiſe or Pact. For the Oath hath not in itſelf 
a Power of cauſing that which Wee e. 
a natural Obligation, to produce, likewiſe, a 
civil ; unleſs the municipal Laws interpoſe parti- 
cularly in the Matter. As neither can it change 
the Species of an Act: A bare Donation, for In- 
ſtance, cannot, by the Addition of an Oath, be turn- 
ed into a chargeable Contract, nor vice verſa. And 
here we fall in with the common Queſtion, Whe- 
ther a Contract, confirm'd by Oath, in which the 
ſwearing Party is remarkably prejudiced, may be 
revers'd, and the Party reſtor'd in full to what he 
loſt ? Grotius takes the negative Part, adding for 
a Reaſon, That although, in this Caſe, we may per- 
haps owe the Man nothing, or however leſs than is re- 
vired, yet we are bound to perform our Oath to GOD: 
hich Argument we juſt now conſider'd and re- 


only 


jected. The Expounders of the Roman Law han- 


dle the ſame Queſtion at large in their Obſervations 
upon Lib. ii. tit. 28. C. Si adverſus vendit. and the 
Authentick ſubjoin'd: Which many Civilians, and 
eſpecially thoſe of the French Nation, cenſure as 
unjuſt. To the Reſcript of Alexander they anſwer *, 
That it doth, by no Means, contain a general Deciſion, 
but was direfted wholly to a particular Caſe. For 
the Matter ſtood thus: The Emperor was petition*d 
here by a Soldier, who muſt, conſequently, be a 
Man of ripe Judgment, being in his eighteenth 
Year; and yet he alledg*d no extraordinary Loſs 
or Damage, but only his Defect of Age. Now the 
Contract, which this Perſon had made and con- 
firm'd by an Oath, chat religious Prince would, on 
no Account, evacuate : And his pious Caution had 
no leſs a Precedent than Hercules himſelf ; who, as 
the Hiſtorian * reports, never {wore but once in his 
Life. And then as for the Authentick, they ſay it 
was extorted by Force from the Emperor Frederick 
by Pope * Honorius III. who refus'd to grant him 
his Imperial Crown on any other Terms : And that 
Frederick had reſolv'd to alter it, but was pre- 
vented by Death. The Reaſon why * the Pope 
ſhould inſiſt on obtaining that Decree, is eaſy to 
be diſcover'd by all thoſe who are acquainted with 
the Policy of the Roman Court. We, for our 
Parts, muſt think it neceſſary, to the clear Deter- 


mination of the Point, firſt of all to obſerve, that - 


thoſe Pacts, in which there appears a very conſi- 
derable Inequality, thoſe which depend on any 


a . l. b Plutarch. Quæſt. Rom. xxviii. 
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© That this Law is not obſerv'd in Fance, 
Mernay, add. d. J. See likewiſe Auguſt. Barbaroſa ad d. I. & Groenewegen. de LL. abrogat. 
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Deceit, Fraud, or unjuſt Fright, and thoſe which 
are ſtruck without Thought and Deliberation, 
have all of them a natural and intrinſick Defect, 
and are therefore ſuch as the Law of Nature en- 
joins ſhould be either revers*d, or corrected. But 
that the Party's being under the Age of Five and 
Twenty, is not ſufficient of itſelf to render the 
Covenant defective. Tho' thus much indeed may 
fairly be preſum'd, that the Minor had ſuffer' d 
ſome Damage in the Tranſaction, on account of 
his weak and unexperienc'd Judgment, which lays 
him open to the Circumvention and Treachery of 
others. But if there appears no ſuch Damage, no 
Reaſon can be given why the Act ſhould be diſ- 
annull'd. This being premis'd, we affirm, that 
if a Covenant or Promiſe made under Oath be in 
no other Reſpect faulty, it cannot be revers'd on 
this bare Score, that it was made by a Minor, =_ 
vided he was capable of underſtanding the Buſineſs 
in Hand. But if the other Party was guilty of any 
Deceit z or if, without any ſuch Deceit, the Minor 
happens to ſuffer any ſignal 3 only thro® 
Infirmity of Age, the Oath ſhall not hinder him 
from petitioning either to have the Bargain revers'd, 
or, at leaſt, amended to his Advantage. For in this 
Caſe, the Youth, who ſwears to the Contract, ſup- 
Poſes it to be free from all Defect, and the other 
Party pretends as much. This then is, as it were, 
the Condition on which his Oath is founded, and 
upon Failure of which, it comes to nothing. 
The Caſe is different, if a Youth, without any 
Deceit in the Perſon with whom he deals, 
hath knowingly and deliberately given more than 
the Purchaſe was worth. For then the Buſineſs 
was a mix'd Act, made up partly of a Con- 
tract, and partly of a Donation. It is unneceſ- 
ſary to add, as a general Remark, that a Per- 
ſon, ſubje& to the Power and Authority of ano- 
ther, cannot oblige himſelf farther than he is 
by that Authority allow'd . If he exceeds theſe 
Bounds, the Governour may, if he thinks fit, de- 
clare the Buſineſs to be void, whether ſworn to, 
or not. 

XII. Yet in as much as Oaths are made by the 
Invocation of the Divine Majeſty, whom no Man 
can fraudulently deceive, and whom no Man can 
ſecurely mock and deride, they ought to be al- 
low'd this Effect; that, on their Account, all Tricks 
and Cavils ſhall be excluded from every Buſineſs 
which they are added to confirm + Hence the 
Roman Cenſors juſtly condemn'd the Subtilty of that 
Captive, who, having obtain'd Leave to depart 
from the Enemy's Camp, giving his Oath to re- 


we have the Teſtimony of 
See the laſt Section of this Chapter. 


The Reſcript of Alexander is this, Imp. Alex. A. Florentino Militi. 


de cetero te Nt controverſiam facturum, idque etiam jurejuranda corporaliter præſtito ſervare confirmaſti, neque perfidie, 
The New Conſtitution of 


perjurii me auctorem tibi futurum ſperare debuiſti. 


2 


Si minor annis viginti quinque emptori prædii caviſti nullam 
neque 
rederick is, Sacramenta puberum ſponte facta 2 


contraftibus rerum ſuarum non retractandis inviolabiliter cuſtodiantur, Code |. ii. tit. 28. Si adverſus venditionem. See what I have 


ſaid upon Grotius, lib. ii. cap. 13. F. 20. 

Our Author here follows the Sentiment of Duaren, who, 
Title of the Cade, where the ori 
juſtly obſerves in a Diſſertation pu 
wiſe call'd Barbaroſſa, with Fredric IT. 


And Panzirollus De claris Legum Interpretib. lib. ii. cap. 14. 
tho* a rigid Catholic, has aſſerte 
inal Record in Queſtion is inſerted. But as M. Reinold. 
liſh'd in 1717, (Ad L. J. C. Si adverſus vendit, Se. 13.) they confound here, Fredric I. other- 
For under the firſt of thoſe Emperors, who was the Author of the Conſtitution, there was 


this in the Commentary on the 
Profeſſor at Fran#fort on the Oder, 


no Pope Honorius, which effectually deſtroys the Reaſon for which they pretended it was made; whereas, in the Reign of Fredric II. 


the Papal Chair was fill'd by Honorius III. 
nation. In this he was certainly wrong, 
ry oſing upon his Readers. (Fucum Lectori facere). 
is 
Age, viz. Boys at fourteen Years, and Girls at twelve. 


Our Author was therefore deceiv'd in following the French Lawyer without Exami- 
yet he does not deſerve the rude Cenſure of the German Doctor, who accuſes him of 


afforded the Clergy a Means to gain to themſelves, under a Pretence of Religion, the Eſtates of Children under 
If it was not at the Sollicitation of Pope Honorius III. that Fredric II. 


eſtabliſh'd this Law, it is, at leaſt, certain, that the Lawyer Martin took his Opinion from the Principles of the Canon Law, and 


perſuaded the Emperor to take this Step. 


It is undoubtedly by Favour of this Cuſtom relating to Oaths, that the Clergy have 


endeavour'd to engroſs, as much as poſſible, the Cognizance of civil Cauſes for their own Ends. 
+ The Oath makes the Cavil the more criminal; but indeed every Action done without an Oath excludes, alſo, all vain Sub- 


ties. Sce what is ſaid upon the Paragraph following. 
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turn, when he was got a little Way, ſtept back, 
on the Pretence of having left nating be- 
hind him, and then fix'd himſelf at Rome, as if 
he had fulfill'd what he ſwore”. The Fallacy 
of Dercyllides deſerves a Cenſure no leſs ſevere ; 
who, beſieging the Tyrant of Scepfis, ſolemnly 
ſwore to him, That if he would come out to a Partly, 
he ſhould immediately return into the City. The 
Tyrant coming out on his Promiſe, Dercyllides 
commanded him, on Pain of Death, to ſet open 
the Gates, and then told him, Now I give you 
Leave to return into the City, and I intend too with 
my Army to bear you Company For Fraud, as 
Tully obſerves , doth not looſen Perjury, but bind it 
Nranger than before. Thus Henry Stephens, in his 
Preliminary Treatiſe to his Apology for Herodotus , 
is very pleaſant on the common Sophiſm of the 
Tradeſmen, when they ſwear they cannot afford a 
Thing under ſuch or ſuch a Price, unleſs they de- 
ſign to loſe by it; obſerving, that in this Conduct 
they have always an Eye to the Proverb, A Trade/- 
man loſeth when he doth not get. I know not whe- 
ther we are to rank, under this Head, the Act of the 
Count de la Fontain, who, in the Battle at Rocroy, 
was carried in a Chair; having bound himſelf by 
Oath, Never to fight againſt the French on Foot, or 
on Horſeback . Or that of Pope Alexander VII. 
who having, at his Admiſſion to the Papal Dignity, 
ſworn, that he would never receive his Kinſmen in 
Rome (di non recivere i ſuoi parenti in Roma) by 
the Advice of the Jeſuits, made Uſe of this Eva- 
fion ; he received his Relations firſt at the Caſtle 
of Gandolf, and then brought them with him into 
the City. Or what Tavernier reports of the 
Dutch Agents of their Eaſt-India Company ; who, 
before they leave Holland, engage themſelves, by 
Oath, never to drive any Trade on their own pri- 
vate Account, but to reſt ſatisfied with the Salary 
allow*d them by the Publick. Yet when they once 
arrive at the Indies, many of them marry, and ſuf- 
fer their Wives to carry on that forbidden and 
clandeſtine Trafick. It is a barbarous Story 
which lian tells of Cleomenes the Spartan, that 
making Archonides privy to his Deſign on the King- 
dom, he ſwore to him, F his Enterprize ſucceeded, 
Tayrae oy Th auto) xepann ͥ p αν,ð i, that be 
would do nothing without his Head. But having ſe- 
cured the Government, he cut off his Friend's 
Head, and kept it in a Veſſel of Honey, and before 
he undertook any Buſineſs turn'd towards the Veſ- 
ſel, and declared his Reſolytions. Aryandes, in Po- 
Hænus, treating with the Barcæans, brought their 
Commiſſioners to a Trench, which he had con- 


Book Iy 


trived for that Purpoſe, lightly cover'd with Ext 
and Wood, and there ſwore to them, Thy 
would obſerve the Articles of Agreement, 47 
as the Earth continued. And — after throy 
ing down the Trap, ruſh'd upon the City, her 
under no Suſpicion of Violence i. To the 
Caſe belongs the common Inſtance of two Roow. 
one of which ſteals a Thing, and the other ide 
it ; the former ſwearing that he hath it not, the 
latter, that he did not take it; who are both h. 
be judged guilty of Perjury. It was a moſt oral 
Evaſion of the Turkiſþ Emperor Solymay, When, 
having ſwore to * Ibrahim Baſſa, that be dul. 
never hurt him while he lived, he order'd hin to 
be kilPd in his Sleep, as if he were not then to de 
reckon'd amongſt the Living. On the other Hand, 


the Ancients extol the Conſtancy of 9. Mey; 


Numidicus *, for refuſing to ſwear to the Law 
poſed by Saturnius; though Marius the Conjy, 
and others, endeavoured to perſuade him 10 ; 
Compliance, by telling him, That e preſent M. 
ceſſities of the Commonweglth would juſtify him in i. 
king the Oath, and that he might decline the Forte gi 
by this ſecret Reſerve, That he ſwore to the Law, pn. 
vided it were a Law; that is, if it were duly pro- 
rome and enacted. Whereas it would be ealy i 

im afterwards to ſhew, that it was, indeed, ng 
Law, being made in the Time of Thunder, when, by 
the Rites of their Religion, they were forbidden ty 
tranſact any Buſineſs in the Aſſemblies of the Peg. 
ple. Yet, that good Man choſe rather to go inty 
Baniſhment, than to make uſe of this Shift; know- 
ing, that when Perſons ſwore to a Law, they mul, 
at leaſt in Pretence and Appearance, acknowledg: 
the Manner of its Enactment to be right and true, 
But we think Lycurgus to have been over ſolicitous 
when he order'd his Aſhes to be thrown into the 
Sea, for Fear, if they ſhould be brought to Spart 
the People ſhould fancy their Oath to expire, by 
which they had bound themſelves not to repeal hi 
Laws, till he ſhould return Home. For the bring: 
ing back of a dead Body can, with no Propriety, 
be look*d on as the Return of the Perſon to whom 
it belongs. 

XIII. Yet, on the other Side, the Interpretation af 
Oaths is not always to be extended, but ſometime 
to be made in the cloſeſt and narroweſt Senſe, if 
the Subject ſeem to require it *z as, ſuppoſe we 
ſwore to the Prejudice of another, and confirm'd, 
in this ſolemn Manner, not Promiſes, but Threat, 
which are not in themſelves capable of conferring 
any Right on another ® ; the common Inſtance 
of which Caſe is the Example of the [/raelites in 


2 Polyeen. Strateg. I. ii. c. 6. The wicked Shuffling of the Locrians is, likewiſe, to be condemn'd, as we find it reported by Ir 
453. I. xii. c. 4. b Off. iii. abi ſupra, Add. Stobe. Serm. xxviii. of Lydia. Tacitus Ann. xii, Rhadamiſtus, as if he would pre- 


tend to be mindful of his Oath, doth not uſe his Sword or his Poiſon againſt his Uncle or Siſter ; but, as they lay upon the © 


Nifles them with a Load of heavy Garments. ' © Chap. xvi. 
I. iii. f Voyages, Part II. c. 14. s V. H. I. xii. c. 8. 


attributes this Action to the Perſiaus. * Vid. Appian. I. i. de Bell. Civil. p. 368. Edit. 
Plutarch. Lycurg. Juſtin. 1. iti. c. 3. n See Grot. I. ii. c. 13. ſ. 5. 


4 Benj. Prioli Hiſt, Gall. I. 2. I Nepotiſm. Rom. Patt J 


n Lib. vii. c. 34. _ i Yet Herodotus, Melpom. 401 


Steph. Plutarch. in Maris. 


* 
— 


For the Fraud heightens, and doth not take away the Perjury. Fraus enim aſtringit, non diſſolvit perjurium, Cicero de 


J. iii. c. 32. 


Our Author unjuſtly imputes this to Brabhim. See the Continuers of Chalcondylus upon Solyman II. Paulus Jovis, 
our Author takes this Story, adds, that it was the Mufti Taliſman, who ſuggeſted to the Emperor this ridiculous and pe 


terpretation. Hiſt. lib. xxxiii. ad fin. 


3 It is certain, that we ought to reſtrain the Senſe of the Words of an Oath, as the Nature of the Thing 
not peculiar to an Oath, ſingle Promiſes and Agreements neceſſarily require it alſo. As for the Examples which our A 
they have, moſt of them, an Air of Subtilty, either wicked, or unprofitable and ſuperſtitious. It is not ſufficient to 


—_— 


Otte 


from who 
r6diow ln. 


requires, but that 5 
L uthor alledge5, 
ive the 


of an Oath a Senſe that may rigorouſly be put upon them ; we muſt, alſo, ſee, if, in the Circumſtances in which 1 wr. 
nounced, that Senſe is ſuitable, and agrees with the Intention of him who ſwears, and him to whom the Oath is made. 


net ſo, and the Senſe, in which the Terms of the Oath are taken, contains nothing that can ren 
can ſecure themſelves from Perjury, by putting another Senſe upon them, which was not thought 
according to the Senſe which was in View when the Oath was taken, the Oath is null in itſelf, we ought not to put a" 
upon the Words, tho? they are capable of it; and we may, without Scruple, diſpenſe with keeping Yo — is 
| 11 Mr. Thomaſius's Inſtit. Juriſp. Divin. I. li. c. 8. F. 50, Sc. where he maintains t. 1 n Chapt 
againſt our Author, as I have ſeen myſelf ſince the firſt Edition of chat Work, but 'tis the eleventh and not the eig 


See Mr. Titius's Obſerv. 275. an 


der it null, I do not know how] 
on in taking the Oath ; ber. 


other 
y Manaet- 
e Thug 


a like Oath in an 


I ſhall ſpeak ſomething of each of theſe Examples in particular, in the following Notes. Ju 
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Crap. II. 


Judge xxi. who having ſworn not to give their 
aughters to the Benjamites, afterwards perſuaded 
them to ſteal themſelves Wives, and interceded for 
them with the Virgins Fathers : For *tis one Thing 
to give, and another Thing not to reſume what hath 
been forcibly taken *. And there was the more 
Reaſon for inſiſting thus cloſely on the Words of the 
Oath, becauſe it had been Cruelty to extinguiſh 
a whole Tribe *, though for the moſt heinous Of- 
fence ; and perhaps they had, in their Oaths, ex- 
cepted this very Caſe *, In Ammianus Marcellinus®, 
Athanaricus the Gothick Judge and Commiſſioner 
for the Treaty of Peace; alledging, that he was 
bound by a dreadful Curſe, and by the Commands 
of his Father, Never to tread upon the Roman 
« Ground, and no Arguments proving ſufficient 
. to move him to the contrary ; it being, likewiſe, 
« diſhonourable for the Emperor to paſs over to 
„ him; the wiſe Heads found out this Expedient, 
« to have the Emperor and the Judge meet in 
« their Boats about the Midſt of the River, (the 
« Danube) and thence to ſettle the Articles of 
Agreement between their People on both Sides“. 
So when the Romans, in Livy ©, required the Ache- 
ans to repeal ſome Decrees which they had made, 
the latter urged, in their own Excuſe, That they 
were engaged, by Oath, not to do it. But Appius, the 
Roman Commiſſioner in the Affair, telling them, 
he would, by all Means, adviſe them to undertake that 
willingly, which, otherwiſe, they avould be brought to 
by Compulſion; they were ſo terrified, as only to re- 
queſt, That the Romans would give themſelves the 
Trouble of making what Alterations they thought fit, 
and not bring the Achæans under the Curſe of Per- 


Add. Joſeph. Archeol. I. v. c. 2. & Ambroſ. Off. I. iii. c. 14. 
f Andr. Act. iv. Scen. 3. 


Sc. Add. Pohb. Excerpt. leg. viii. circa u. 
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jary. Here, we ſee, they look'd on the Caſe of 
not oppoling a formidable Superior 1n cancelling 
the Laws, to be different from that of repealing 
them by their own free Act. Thus Agamemnon, 
in Euripides, refuſeth to puniſh Polymneſtor of 
Thrace i, in regard that he was the Friend and 
Ally of the Grecians *, yet he promiſed Hecuba 
not to hinder her from taking any Revenge on him 
by her own Force, and on her own Account *. 
Thus the knaviſh Servant in Terence ', begging 
the Maid to take the Child which he had in his 
Arms, and to lay it at his Maſter's Door, bei 

demanded, why he could not do it without At- 
ſiſtance ? anſwers, Becauſe, if my Maſter makes 
me ſwear, that I did not lay it here by myſelf, I may 
do it with a ſafe Conſcience. But Davus was, in our 
Opinion, but a very poor Caſuiſt; it being, in this 
reſpect, the ſame, to perform a Thing by one's ſelf, 
or by another. The Emperor Aurelian, when he 
found the Gates of Thyan ſhut, ſwore in a Rage, 
That he would not leave in it one Dog alive **. Ale- 
xander the Great having reſolved to deſtroy the 
City Lampſacus, when Anaximenes came to petition 
him on the Behalf of the City, immediately ſwore, 
He would do nothing which Anaximenes ſhould de- 


fire. Anaximenes took the Advantage of the Oath, 


and deſired him to deſtroy Lampſacus . Antige- 
nus, on Account of a ſtrange Dream which he 
had, fully deſigning to kill Mithridates; and diſ- 
covering the Matter to his Son Demetrius, after 
he had forced him to ſwear, that he could never 
ſpeak of it ,, Demetrius, being concerned for the Life 
of the young Prince, took him once alide from 
the Company, and ſaying nothing to him *, only 

| 9 wrote 


Lib. 39. ©. 37. 4 Hecub. v. 869, 


b Lib. xxvii. c. 4. 
„ Aurelian was but juſt in interpreting his 


Threats according to the ſtricteſt Senſe, when he commanded his Men to run up and down, and kill all the Dogs they met with, 


Hav. Vopiſc. Aurelian. c. 22. Add. Falter. Max. |. vii. c. 3. Sect. 4. inter extern. 


» When Etearchus in Herodotus, (in Mel pom. 


p. 171, 172. Edit. H. Steph.) had obliged Themi/on, by Oath, to aſſiſt him in any Service he ſhould command, and afterwards or- 
der'd him to throw his Daughter into the Sea; 7hemi/on, tying the young Lady to Ropes, let her down amongſt the Waves, but 


preſently pull'd her up again without Harm. 


— — * 


i Vid. Apiau. de Bello Mithridat. p. 176. Edit. H. Steph, 


—_— ———. 4 
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1 But as Mr. Vander Muclen has, alſo, obſerved in his Comment upon Grotius, Tom. ii. p. 472. if, at the Time that the Maclites 


ſwore, they had been demanded what they meant by not giving their Daughters in Marriage, could they fincerely ſay, that they 
intended thereby to hinder them from taking them ; and the rather, becauſe, without any Prejudice to their Oath, they were free to 
adviſe the Benjamites to have Recourſe to ſuch an Expedient, and afterwards to intercede for them to the Fathers of the Virgins 
they had taken away ? We may add, that theſe Sort of Oaths, which give no Right to any Perſon, are, properly ſpeaking, Vows 
Now what Aſſurance can we have that GOD accepts them? And, on the contrary, ought we not to ſuppoſe that he reje&ts them, 
ſince they only proceed from a Principle of Hatred and Animoſity ? In a Word, all minatory Oaths have two eſſential Marks which 
render them null ? the firſt is, 'That ſo long as there is ny Acceptation of them in the Perſon againſt whom any Thing is threatened 
to be done, or not, he always hopes that they will not be performed; the other is, That theſe Sort of Oaths are always made 
raſhly, and without Conſideration ; for they either proceed from Hatred carried to Exceſs, or ariſe from a ſudden Paſſion, which 
makes us threaten with an Oath, thoſe we are angry with, only becauſe we love them, and would make them ſenſible that the 
have committed Things which have provoked our Indignation. In all theſe Caſes we ought to beg GOD's Pardon for thoſe — 
3 1 m_ 2 I have Wp 2 to 1 — 2 th and for the Raſhneſs we have been guilty of in uſing 
y Name, as if he ought to authorize our Paſſions an eakneſſes? but we are not obliged to k b 
often La —_— in executing our „r with Rigour. R 
Mr. acette, in his Treatiſe of an Oath, I. ii. c. 9. maintains, That it is impoſſible to prove, with the leaſt Solidi 
this Oath was evil, There was, indeed, ſays he, a great deal of Severity in this — but we muſt, alſo, own * 
vas deſerved.” This Deciſion, certainly, is not moderate, if we conſider the Nature of the Thing determined, for it autho- 
mad 1 harſh, - rather - 4 ro 4 * 3 but, as to the Deciſion itſelf, it ſeems to me, that, to qualify it with the 
oderation, 15 a Term too ſoft for it. It is not nece I : 
Ai. and 6 bir. Lo Clve's Ormmencary noon ke. fary that I ſhould prove this, but refer the Reader to the Hiſtory it- 


If the Peace could not have been concluded, unleſs Athbanaricus had went into the R h 
m—_ by 32 Ys IE _ of Neceſſity are always n ; omans Country, he lad been diſcharged of 
We muſt ſay ame Thing in this Example, as in the preceding : Otherwiſe, all publick Deliberations ma 
it 1 3 for the Good of the State, there being nothing in Which this Condition 1 not acitly incloded. 7 be revoked, when 

: — 8 Example there is no Oath, and the Explication of Agamemnon's Words comes afterwards. 
Toy s Way of keeping Oaths is to burleſque them, The ns have a proverbial Expreſſion, ſomething like this of Aurelian 

- —— 3 them paſs under the Edge of the Sword, underſtanding it of Men. and not of Beaſts, although the Words, pro- 
ON „ . By I Ns: .. 2. and _ Mr. 4 2 ſays of it againſt Bochartus, The Truth 15 the 

. ave ſaid in Note 1. Rot 1755 | , 
r 1 have begged * n ond 2 nd ſo was Alexander's for the fame Reaſon, even though 
s the Propoſition of Etearchus was wicked, it is clear that T, hemiſon's Oath was null, and that he ought not to keep it i 
. , . , t 
© that the I yrant took the Words, as, alſo, that he did Wrong in putting the Virgin into the Sea, * h he . 


h . 1 p 
mh — again ; ths he could not be ſure that the Cords would not break, or that he ſhould not do her ſome Miſchief in throw- 


This Expedient was ſuperfl ' j 
I. as ſuperfluous, and could not have preſerved Demetrius from Perjury, if the Oath had been valid 
3 obliged, as much as in him lies, to avert the Evil from others with which they are threatened dere rs pred 
Treatiſe of 2 ue without any Evaſion, have delivered Mithridates from the Danger he was in. All that Mr. de Sacy has ſaid, in bis 
riena/vip, p. 110, Sc, upon the Queſtion, Whether a Man may break his Oath to diſcover to his Friend a Sccret of that 
ature, 
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wrote with his Javelin in the Duſt, ſo as to be ob- 
ſerved by him, Fly, Mithridates *. To the ſame 
Head belongs that Inſtance which * Seton ® gives 
of Cæſar's great Clemency of Nature: That hav- 
ing ſworn to crucify the Pirates by whom he had 
been taken, he orders them firſt to be ſtrangled, 
and then faſtened to the Croſs. Of the like Kind 
was David's Oath of Safety to Shimei. 2 Sam. 
xix. 23. notwithſtanding which, on his Death-bed, 
he commands Solomon to take due Care that ſuch 
a wicked Rebel ſhould not die a peaceable Death, 
1 Kingsii. 9. For David's Promiſe of Pardon was 
made only in his own Name. Nor did he here 
properly enjoin Solomon, that he ſhould drag the 

an to Puniſhment for his old Crime, but only 
that he ſhould diligently watch ſo notorious a 
Villain, and, by no Means, ſpare him, if taken in a 
ſecond Fault. And Solomon acted with great Wiſ- 
dom , in obliging ſo turbulent and fo implacable 
an Offender to live in the Royal City under his 
Eye, for Fear he ſhould engage in new Treaſons, 
threatning him with Death upon his Diſobedience 
in this Particular; which Condition Shimei him- 
ſelf gladly approved of, and accepted. Nor did 
it fall out without the ſpecial Direction of Provi- 
dence, that, being caught tranſgreſſing this Com- 
mand, he ſuffer*d the juſt Reward of his former, 
as well as of his preſent Guilt. Add. Montaign's 
Eſſ. I. i. c. 7. Perhaps we ought to allow a Place 
under this enn Head to the Action of Mary 
Queen of Hungary, Wife to the Emperor S:gi/- 
mund, who, having promiſed Indemnity to Herva- 
tus, Governor of Croatia, whom ſhe had been 
taken, and very hardly uſed, upon the Reco- 
very of her Liberty, is ſaid to have "ve her * Huſ- 
band upon revenging the Injury ; alledging, That 
ſhe had no Power to engage for him, though ſhe might 
for herſelf. Bonfin. Rer. Hungar. l. iii. c. 2. I 
know not whether we may f 7% in the ſame Rank, 
the Act of Timoleon, recorded by Polyznus ; he was 
engaged in Purſuit of Milarchus © the Tyrant, an 
impious Wretch, who had cheated many Perſons 
out of their Lives, by ſwearing to preſerve them 
and afterwards deſpiſing his Oath. The Tyrant 
made an Overture of coming in Perſon to Syracuſe 
to take his Tryal, 8 Timoleon would not be 
his Accuſer. Timoleon {wore he would not; and 
on theſe Terms Milarchus came to Syracuſe : Timo- 
leon bringing him into the open Aſſembly, addreſ- 
ſed him in the following Manner, I will not accuſe 
you, for ſo I covenanted before-hand; but Pl command 
you inſtantly to be executed ; for he who hath deceived 
ſo many to their Ruin, may juſtly be thus deceived him- 

elf. 5 

v. In like Manner an Oath doth not exclude 
any tacit Conditions or Limitations, properly ari- 
ſing from the Nature of the Subject. As, ſuppoſe 


2 Plutarch. Demel. d Jul. e. 55 e Verſ. 36, &c. 
102. Hippolyt. v. 612. 8 


x 
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I have given a Perſon his Option to deſire x 

whatever he pleaſed ; if his Requeſt ſhall * = 
unjuſt, or abſurd, I am not tied by my Enga "ky 
For he who makes an indefinite Grant to — 
before he knows what he will ask, preſuppoſeeh 
the other Party will petition for what is h by 
what is morally poſſible, what is not ridicu 

and what is not miſchievous either to himſ.e 8 
to any beſides 3, * Twas a good Caution of Pla 
to his raſh Son, " 


Ne dubita, dabitur (Stygias juravimus undes) 
Quodcunque optaris ; ſed tu ſapientius optq + 


Pve ſworn by Styx, doubt not, I'll not refuſs 
Whateꝰ er you ask; but with more Wiſdom cy 


Such a Caſe as this gave Occaſion to that noted d. 
ing of Hippotytus in Euripides, which Tu b 
much commends, ; yAwoo' ouwpner,, # Ji gy 
evwmoTos, My Tongue hath ſtworn, my Mind unſwirg 


remains. For it ſeems he had ſworn to the Nur, 


that he would keep ſecret whatever ſhe diſcover! 
to him. But when ſhe made a Propoſal of Ay. 
tery and Inceſt with his Mother-in-Law Pho, 
he denies that his Oath obliged him to conceal 6 
foul a Villany. Though the Poet makes him 6 
{crupulous, as to recede from this Judgment, ad 
to keep cloſe the Matter in regard to his Ox, 
Nicomachus in Quintus Curtius makes the fan; 
Exception, reſolutely denying that he had given ki 
Oath in Confirmation of the Parricide, or that am 9 
of Religion ſhould be able to hinder him from declarig 
fo barbarous a Treaſon . For it is, indeed, one Pat 
of the Duty and Obligation of a Subject, not to 
hide any Deſigns that he ſhall obſerve to be cx: 
rying on againſt the Perſon or the Government di 
his Prince. So Tully (Offic. 1.) It may ſo luna, 
that the Performance of a Promiſe or an Engap: 
ment ſhould be prejudicial to the Party io whom it wa; 
made. For if Neptune, as we have it in the Stn, 
had not made good what he promiſed to Theſes 
upon Oath, Theſeus had not loft his Son Hippoly 
tus. The Death of his Son being one of the thre 
Wiſhes, which, in his Paſſion, he put up to Neptune 
(Comp. Euripid. Hippolyt. Coron. ver. 315.) Thi 
Promiſes, therefore, are not to be kept, which woulth 
hurtful to the Perſons, whom, in promiſing, you deſgi's 
to ſerve. Add Diod. Sic. l. iv. c. 65. And thus too 
Herod ought not to have ſold the Head of 75h it 
Baptiſt to his Daughter-in-Law for a Dance; be. 
cauſe, ſince there can lie no Obligation to what's 
unlawful ; in ſuch a general Promiſe this Cond 
tion ought to have been underſtood, If ſhe defied 
any Thing which he might lawfully perform“ Ve 
find King Solomon not adhering to his indefint 
Grant, when his Mother ask*d a Favour which vs 


d Stratag. I. v. c. 12. n. 3. e Ovid. Metamorph. 1. ü. v.10) 
ib. vi. c. 7. n. 7. h Matth. xiv. 6, Oc. 
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Nature, that he land his Life, if he hides it from him ? All, I ſay, that this ingenious Author has ſaid upon this Subject, takily 
the negative Part, is void, and of no Force, The Reaſons, which he himſelf alledges for the affirmative, are ſuffcient ie ben, 


that his Determination is extremely wrong. 


1 If Julius Cæſar had thought proper, for good Reaſons, he I as eaſily remitted the Puniſhment, as ſoffen d it byÞ 


Interpretation of which he had no Thought when he ſwore. 
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what I have ſaid upon minatary Oaths in Note 1. f 


2 It is the ſame Thing to do a Thing one's ſelf, as to ſolicit another to do it. But the Oath of this Princeſs was null, bene 


it was extorted thro? unjuſt Fear; therefore ſhe might herſelf have puniſhed the dreadful Injuries ſhe received from Hwa. 
3 Our Author cites this Paſſage out of Ovid's Metamorphoſes, lib. ii. v. 101, 102. but it is ſo far from eſtabliſhing, that it * 
dicts his Principles. Phæbus ſuppoſes here, and the Sequel of the Story _m_ it plain enough, That an Oath, made by the l 


ters of Styx, was inviolable, although the Performance of it was fatal to 


both Reaſon, and the Syſtem of the Author, 


, for whoſe Sake it was made. This is contrary 


4 Curtius's Words are, Quibus juveni: [Nicomachus] auditis, ſe vero fidem in parricidis dedifſe conſtanter abnuit, nie lla pia 


ſeelus tegat, poſſe conſtringi. 


likey 
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likely to turn to the Prejudice of his Government ', 
x Kings ii. 20, c. There is a very remarkable 
Story in Diodorus Siculus *, which bears ſome Rela- 
tion to the Point now under Debate: “ Xerxes, 
« being warmly engag'd in proſecuting a new Ex- 
« pedition againſt Greece, deſired 7. hemiſtocles, who 
« was then in his Court, to be his Guide and Di- 
« rector in the War. Themiſtocles conſented, upon 
« Condition the King would ſwear, never to attack 
4e the Grecians without him. A Bull being ſacri- 
« fic'd, and the Oath taken with the uſual Solem- 
« nity, Themiſtocles took a Cup of the Blood, and 
« drinking it off, immediately expired.” And by 
this Means diverted Xerxes trom his Reſolution. 
But here, if Xerxes had no other Reaſon to alter his 
Purpoſe, he need not have been deterr'd by his 
Oath, in which Themiſtocles's Life was a Condition 
We {ppos'd ; it being no more than if he had promis'd 
chat Grecian Captain never to undertake any thing 
| againſt his Countrymen, whilſt he liv*d, without 
his Counſel and Aſſiſtance. So that upon his Death 
the Force and Virtue of the Oath died with him !. 
XV. Although the Invocation of the Divine 
Name in Oaths is to be adjuſted according to the 
Perſuaſion of the Perſon who ſwears, yet the whole 
Propoſition ſhall bear that Senſe which he, who re- 
quires the Oath, proteſteth to underſtand it in. 
For 'tis on his Account chiefly that the Oath is 


: 1 taken, and not on the Swearer's: And therefore it 
ne belongs to him too, to ſettle the Form of Words; 


1 end he ought to do this ſo plainly and clearly, as 
F both to ſignify how he underſtands them himſelf, 


, and to bring the Swearer to acknowledge that he 
* = apprchends his Meaning. And, to conclude the 
a WE Buſineſs, the Swearer is to pronounce the ſame 
bo Words openly and diſtinctly, ſo as to leave no 
0 nible Room for Cavil or Evaſion. Therefore, 
1 choſe Wretches whom Tacitus ſpeaks of „ in vain 
* W declined to attempt the Guilt of Perjury, when, 
* being conſcious to themſelves of the Wickedneſs with 
i vbicb they were charg d, they trembled and fauller'd 


i” their Oath, changing the Words with much Arti- 
ee and Slight. So Uſes and Diomedes in Difis 
WE Creten/is ©, like true Maſters of Sophiſtry and Guile, 
ſware to the Trojans, That they would ſtand by the 
= Agreement they had ſettled with Antenor : By which 
Agreement they meant the Articles for betraying 
the City, which Aztenor and they had adjuſted, 


Lib. xi. c. 58. p. 44. A. Edit. Rhodom. d See Grot. 
Wc. 10. © Lib. iv. c. 47. ſub fin. & 1. iii. c. 29. de Offic, 
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As for that Form us'd in adminiſtring Oaths a- 
mongſt the Romans, ex animi ſui ſententia, accord- 
ing to their Judgment and Opinion, it is not ſo to be 
expounded, as if Oaths receiv*d all their Force and 
Validity from the Notion which Men form'd ot 
them in their Mind ; but to ſhew, that thoſe wha 
ſwore ought to perform ſo ſolemn an Act in the 
moſt ſerious Manner, and with the moſt real In- 
tentions , not in the Way of Diſſimulation, of 
Fiction, or of Sport. This too was an uſual Form 
of the Queſtions put by the Cenſors; as for In- 
ſtance, Ex animi tui ſententia habes uxorem ? Have 
you a Wife according to your real Mind? Which a 
Roman Knight once anſwering with this cavilling 
Jeſt, I haut a IVife, according to my Mind, not ac- 
cording to your Mind, incurr'd the Penalty of a Fine 
for his indiſcreet Wit. Cicero, in his Academical © 
AWeſtions, endeavouring to prove that human Know- 
ledge can reach no higher than Probabilities, in a 
very elegant Manner alledgeth this and other the 
like Cuſtoms as Proofs of what he aſſerts. Thrs is 
evident, ſays he, in the diligent Caution of our An- 
ceſtors, who firſt required Men to ſwear only according 
to the beſt of their Judgment ; and then told the 
Party, who took the Oath, that be ſhould be rendred 
guilty by it, only, if he knowingly deceived. As, 
likewiſe, when they order d a Witneſs to ſay no more 
than that he thought ſuch or ſuch a Matter, though 
perhaps he had ſeen it with his Eyes; and pronounc' d 
a Fact, which the ſworn Judges had examin'd and 
determin*d, not to be, but only to ſeem, or to ap- 
pear thus or thus. *Tis a Remark of the ſame Au- 
thor *, That what is ſworn agreeable to the Mind 
and Intention of him who requires the Oath, ought 
ſtrictiy to be perform'd ; but what is not, may with- 
out Perjury be omitted; that is, it a Man happens 
to miſunderſtand the Party who puts him to his 
Oath, ſo as to ſwear in a different Senſe from what 
the other conceives, he is not perjur'd by Non- 
performance. For ſince the other Perſon had a 
contrary Meaning, he muſt be ſuppos'd not to 
have accepted of this Propoſal made upon Oath b 
the Juror; and without Acceptance there ariſeth 
no Obligation from a Promiſe. For it is not, as 
Tully goes on, always Perjury to ſwear what is 
falſe ; that is, to aflert by Oath thro* ſome Miſ- 
take what is really otherwiſe ; but you are then 
perjur'd, when you fail in making good what you 


< Hiſt, 4. c. 41. Lib. v. 


Lien er. 


The Promiſe was not granted with an Oath. Solomon did 


5 irieęroc, perjur d, an Oath that had no Effect. 


7 
1. 


* Aldus Manucius teſtifies, 


contrary declared, that what Bath/beba came to do, ſhould coſt Adonijah his Life. The 
caſed, being againſt his Brother, whoſe evil Deſigns he might have prevented another Way. See Mr. Le Clerc upon 1 Kings ii. 2 

N q 2 oman Lawyers ſay, That if a Man has promiſed with an Oath to appear before a Judgment Seat, and is revented = 
3 Berl. 1 k 2 25 * = perJur ap 2. 2 prom 1 illi, non videtur pejeraſſe, fi ex conceſſa cauſa , 4 
> I. i. tit. 8. are cogantur, &c. Our Author here critici l i 

ech of Hector, by which that Trojan Hero had promiſed to Delos to ve ig DN one makes pon. the 
eee, &c. He frvore and was perjur d, ſays the Poet. But ar 


CY 


not ſwear, till _—_ his Mother's Petition ; he on the 
1gour of this Prince is very hard to be ex- 


oc de eruerit, 


e Horſes and Chariot of Achilles, Ka} in; 
uthor ſays, Hector ſwore only under this tacit Conditon: 


If we take the Horſes and Chariot, and if you return from the Battle ſafe and ſound.“ So that he underſtands by the Word 


3 Our Author quotes this from his Memory, and does not tell us where he had i 7 
nory, N it. He has it from Aulus Gelli 
5 11 3 2 d a _ SIE: but g TE ** Moreover, the laſt Edition of Mr. * 9 = 
Bet a er a different Manner, ſo that it 
EE unfeafonable Jet, ad only, that be had = Wife but not F e f nothing offenſive to the Cenſor himſelf ; for he who made this 
| d non hercle ex animi mei ſententia. Vid. Cicero de Orat. I. ii. 


Humour; for his Anſwer was, Habeo equidem, inquit 
c. 64. & Juſt. Lipfius Var. Let. I. i. c. 1. In hs 1 


er, very unjuſtly concludes from this Paſſage of A. Gellius, That W | 

£ * 7 ; n bare De Tudicio ſeu C x he N T's. F. ek Se. L 

5 cero $ Latin is, uod enim ita juratum eft ut mens conci 4 74 ö . , 

% es l a „1 peret fieri oportere, id ſervandum eſt ; quod aliter, id . 

| 3 77 e hoſe _ = ＋ "gy; ae grime eſt 4 ſed gue ex animi tui — AAR, ficut *. Loos Hye, 
, m eſt, (C or nave followed the common Editions in the firſt W ich j 

Port, ut mens deferentis 2 fieri oportere. But tho' the Manuſcripts ſhould confirm the Word 4 — 4 7 = 

e Sequel of the Diſcourſe ſhews plain enough, as I think, that it is an 1 ee 


nterpolation which has been 


orrag; 
ruſt into the Text by ſome body that did not attend to Gcero's Re oning. The Example which is found in the followin 


Oath, Or why 


Words, and the Manner in which C; 
ords, er in which Cicero reaſons upon this Inſtance, will not permit us to doubt but that h i 
wears, and 1 0 7 4 who impoſeth the Oath. A Corſaire without r expects to be paid what — — rms cop 
e e us ſwear ? Tis then mens jurantis, and not mens deferentis, in this Place, 1 928 


ſwore, 


 Z3O 
wrote with his Javelin in the Duſt, ſo as to be ob- 
ſerved by him, Fly, Mithridates *. To the ſame 
Head belongs that Inſtance which Sueton gives 
of Cæſar's great Clemency of Nature: That hav- 
ing ſworn to crucify the Pirates by whom he had 
been taken, he orders them firſt to be ſtrangled, 
and then faſtened to the Croſs. Of the like Kind 
was David's Oath of Safety to Shimei. 2 Sam. 
xix. 23. notwithſtanding which, on his Death-bed, 
he commands Solomon to take due Care that ſuch 
a wicked Rebel ſhould not die a peaceable Death, 
1 Kings ii. 9. For David's Promiſe of Pardon was 
made only in his own Name. Nor did he here 


2 enjoin Solomon, that he ſhould drag the 


an to Puniſhment for his old Crime, but only 
that he ſhould diligently watch ſo notorious a 
Villain, and, by no Means, ſpare him, if taken in a 
ſecond Fault. And Solomon acted with great Wil- 
dom e, in obliging ſo turbulent and ſo implacable 
an Offender to live in the Royal City under his 
Eye, for Fear he ſhould engage in new Treaſons, 
threatning him with Death upon his Diſobedience 
in this Particular; which Condition Shimei him- 
ſelf gladly approved of, and accepted. Nor did 
it fall out without the ſpecial Direction of Provi- 
dence, that, being caught tranſgreſſing this Com- 
mand, he ſuffer'd the juſt Reward of his former, 
as well as of his preſent Guilt. Add. Montaign's 
Eſſ. I. i. c. 7. Perhaps we ought to allow a Place 
under this favourable Head to the Action of Mary 
Queen of Hungary, Wife to the Emperor Sigi/- 
mund, who, having promiſed Indemnity to Herva- 
tus, Governor of Croatia, whom ſhe had been 
taken, and very hardly uſed, upon the Reco- 
very of her Liberty, is ſaid to have 8 her * Huſ- 
band upon revenging the Injury; alledging, That 
ſhe had no Power to engage for him, though ſhe might 
for herſelf. Bonfin. Rer. Hungar. I. iii. c. 2. I 
know not whether we may fo in the ſame Rank, 
the Act of Timoleon, recorded by Polyænus; he was 
engaged in Purſuit of Milarchus the Tyrant, an 
impious Wretch, who had cheated many Perſons 
out of their Lives, by ſwearing to preſerve them 
and afterwards deſpiſing his Oath. The Tyrant 
made an Overture of coming in Perſon to Syracuſe 
to take his Tryal, 28 Timoleon would not be 
his Accuſer. Timoleon ſwore he would not; and 
on theſe Terms Milarchus came to Syracuſe : Timo- 
leon bringing him into the open Aſſembly, addreſ- 
Ted him in the following Manner, I will not accuſe 
you, for ſo I covenanted before-band ; but Tl command 
you inſtantly to be executed; for he who hath deceived 
ſo many to their Ruin, may juſtly be thus decerved him- 

elf. , 

v. In like Manner an Oath doth not exclude 
any tacit Conditions or Limitations, properly ari- 
ſing from the Nature of the Subject. As, ſuppoſe 


2 Plutarch. Demet. d Jul. c. 74: © Verſ. 36, &c. 
102. f Hippolje. v. 612. s Lib. vi. c. 7. n. 7. 
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4 Stratag. I. v. c. 12. n. 3. 
h Matth. xiv. 6, Cc. 


Book ly. 
I have given a Perſon his Option to defire 9 

whatever he pleaſed ; if his Requeſt ſhall by 

unjuſt, or abſurd, I am not tied by my Eng 
For he who makes an indefinite Grant tg * 
before he knows what he will ask, preſuppoſeat 5 
the other Party will petition for what is whe. 
what is morally poſſible, what is not ridicu 

and what is not miſchievous either to himſar * 
to any beſides, *T'was a good Caution of Px, w 
to his raſh Son, ele 


Ne dubita, dabitur (Stygias juravimus undas ) 
Quodcunque optaris ; ſed tu ſapientius opta 


Pve ſworn by Styx, doubt not, I'll not refuſe 
Whate'er you ask; but with more Wiſdom chic 


Such a Caſe as this gave Occaſion to that noted 89. 
ing of Hippolytus in Euripides *, which Tulh b 


much commends, M yAwoo' onwnoy, I 4 gy 


evwmoTtos, My Tongue hath ſworn, my Mind unſwin 


remains. For it ſeems he had ſworn to the Nur, 


that he would keep ſecret whatever ſhe diſcover} 
to him. But when ſhe made a Propoſal of Adu. 
tery and Inceſt with his Mother-in-Law Pþ,j, 
he denies that his Oath obliged him to conceal 6 
foul a Villany. Though the Poet makes him 6 
ſcrupulous, as to recede from this Judgment, ay 
to keep cloſe the Matter in regard to his Ot, 
Nicomachus in Quintus Curtius makes the fans 
Exception, reſolutely denying that he had given ki 
Oath in Confirmation of the Parricide, or that am 9 
of Religion ſhould be able to hinder him from declarig 
fo barbarous a Treaſon . For it is, indeed, one Pur 
of the Duty and Obligation of a Subject, not to 
hide any Deſigns that he ſhall obſerve to be or 
rying on againſt the Perſon or the Government d 
his Prince. So Tully (Offic. 1.) It may ſo bappn, 
that the Performance of a Promiſe or an Enge 
ment ſhould be prejudicial to the Party io whom it as 
made. For if Neptune, as we have it in the St, 
had not made good what he promiſed to Theſes 
upon Oath, Theſeus had not loft his Son Hippoly- 
tus. The Death of his Son being one of the thre 
Wiſhes, which, in his Paſſion, he put up to Neptune. 
(Comp. Euripid. Hippolyt. Coron. ver. 315.) Thi 
Promiſes, therefore, are not to be kept, which would 
hurtful to the Perſons, whom, in promiſing, you deſygi't 
to ſerve. Add Died. Sic. l. iv. c. 65. And thus too 
Herod ought not to have ſold the Head of Jobn it 
Baptiſt to his Daughter-in-Law for a Dance; be- 
cauſe, ſince there can lie no Obligation to what 
unlawful ; in ſuch a general Promiſe this Cond- 
tion ought to have been underſtood, If ſhe defied 
any Thing which he might lawfully perform“. We 
find King Solomon not adhering to his indefint 
Grant, when his Mother ask'd a Favour which v 


© Ovid. Metamorph. I. tl. v. 100, 
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Nature, that he hazaras his Life, if he hides it from him? All, I fa 
the negative Part, is void, and of no Force, The Reaſons, whi 


that his Determination is extremely wrong. 


1 If Julius Cæſar had thought proper, for good Reaſons, he might have as eaſily remitted the Puniſhment, as ſoffen'd it . N 
Interpretation of which he had no Thought when he ſwore. Zee 
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„that this ingenious Author has ſaid upon this Subject, taking 
he himſelf alledges for the affirmative, are ſufficient t0 ſhev, 


what I have ſaid upon minatary Oaths in Note i lag 


. | 
2 It is the ſame Thing to do a Thing one's ſelf, as to ſolicit another to do it. But the Oath of this Princeſs was null, beca 


it was extorted thro? unjuſt Fear; therefore ſhe might herſelf have puniſhed the dreadful Injuries ſhe received from Hervatw: 
3 Our Author cites this Paſſage out of Owid's Metemorphoſes, lib. ii. v. 101, 102. but it is ſo far from eſtabliſhing, that " Wr 
dicts his Principles. Phabus ſuppoſes here, and the Sequel of the Story _ it plain enough, That an Oath, made by tht - 


ters of Styx, was inviolable, 
both Reaſon, and the Syſtem of the Author, 


4 Curtius's Words are, Quibus juvenis [Nicomachus] auditis, ſe vero fidem in parricidia dedifſe conſtanter abnuit, nc alla reig® 
like 


ſeelus tegat, poſſe conſtringi. | 


ough the Performance of it was fatal to him, for whoſe Sake it was made. This is £009 
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el. to the Prejudice of his Government *, 
my 14 c. There is a very remarkable 
St * Diodarus Siculus *, which bears ſome Rela- 
Gon $0 the Point now EO 2 * 2 
© bei engag' d in proſecuting a new Ex- 
1 — Jefired Tbemiſtocles, who 
« was then in his Court, to be his Guide and Di- 
ce rector in the War. T hemiſtocles conſented, upon 
| « Condition the King would ſwear, never 10 attack 
« the Grecians without him. A Bull being ſacri- 
« fic'd, and the Oath taken with the uſual Solem- 
« nity, Themiſtocles took a Cup of the Blood, and 
« drinking it off, immediately expired. And by 
this Means diverted Xerxes trom his Reſolution. 
But here, if Xerxes had no other Reaſon to alter his 
Purpoſe, he need not have been deterr*d by his 
Oath, in which Themiſtocles's Life was a Condition 
ſuppos'd ; it being no more than if he had promis'd 
that Grecian Captain never to undertake any thing 
inſt his Countrymen, whilſt he liv'd, without 
his Counſel and Aſſiſtance. So that upon his Death 
the Force and Virtue of the Oath died with him . 
XV. Although the Invocation of the Divine 
Name in Oaths is to be adjuſted according to the 
perſuaſion of the Perſon Who ſwears, yet the whole 
Propoſition ſhall bear that Senſe which he, who re- 
quires the Oath, proteſteth to underſtand it in“. 
For 'tis on his Account chiefly that the Oath is 
WE taken, and not on the Swearer's : And therefore it 
belongs to him too, to ſettle the Form of Words; 
and he ought to do this ſo plainly and clearly, as 
both to ſignify how he underſtands them himſelf, 
and to bring the Swearer to acknowledge that he 
apprehends his Meaning. And, to conclude the 
Buſineſs, the Swearer 1s to pronounce the ſame 
Words openly and diſtinctly, ſo as to leave no 
poſſible Room for Cavil or Evaſion. Theretore, 
thoſe Wretches whom Tacitus ſpeaks of ©, in vain 
declined to attempt the Guilt of Perjury, when, 
being conſcious to themſelves of the Wickedneſs with 
which they were charg*d, they trembled and faulter'd 
in their Oath, changing the Words with much Arti- 
e and Slight. So 1 and Diomedes in Difis 
Cretenfis *, like true Maſters of Sophiſtry and Guile, 
ſware to the Trojans, That they would ſtand by the 
Agreement they had ſettled with Antenor : By which 
Agreement they meant the Articles for betraying 
the City, which Antenor and they had adjuſted, 


2 Lib. xi. c. 58. p. 44. A. Edit. Rhodom. d See Grot. 
c. 10. Lib. iv. c. 47. ſub fin. & l. iii. c. 29. de Offic, 
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As for that Form us'd in adminiſtring Oaths a- 
mongſt the Romans, ex animi ſui ſententia, accord- 
ing to their Judgment and Opinion, it is not ſo to be 
expounded, as if Oaths receiv*d all their F orce and 
Validity from the Notion which Men form'd of 
them in their Mind; but to ſhew, that thoſe who 
ſwore ought to perform ſo ſolemn an Act in the 
moſt ſerious Manner, and with the moſt real In- 
tentions *, not in the Way of Diſſimulation, of 
Fiction, or of Sport. This too was an uſual Form 
of the Queſtions put by the Cenſors; as for In- 
ſtance, Ex animi tui ſententia habes uxorem ? Have 
you a Wife according to your real Mind ? Which a 
Roman Knight once anſwering with this cavilling 
Jeſt, I hawe a WWife, according to my Mind, not ac- 
cording to your Mind, incurr*d the Penalty of a Fine 
for his indiſcreet Wit. Cicero, in his Academical *© 
Queſtions, endeavouring to prove that human Know- 
ledge can reach no higher than Probabilities, in a 
very elegant Manner alledgeth this and other the 
like Cuſtoms as Proofs of what he aſſerts. This is 
evident, ſays he, in the diligent Caution of our An- 
ceſtors, who firſt required Men to ſwear only according 
to the beſt of their Judgment ; and then told the 
Party, who took the Oath, that be ſhould be rendred 
guilty by it, only, if he knowingly deceiv'd. As, 
likewiſe, when they order*d a Witneſs to ſay no more 
than that he thought ſuch or ſuch a Matter, though 
perhaps he had ſeen it with his Eyes; and pronounc d 
a Fatt, which the ſworn Judges had examin'd and 
determin*d, not to be, but only to ſeem, or to ap- 
pear thus or thus. Tis a Remark of the ſame Au- 
thor *, That what is ſworn agreeable to the Mind 
and Intention of him who requires the Oath, ought 
ftriftly to be perform' d; but what is not, may with- 
out Perjury be omitted; that is, if a Man happens 
to miſunderſtand the Party who puts him to his 
Oath, ſo as to ſwear in a different Senſe from what 
the other conceives, he is not perjur'd by Non- 
performance. For ſince the other Perſon had a 
contrary Meaning, he muſt be ſuppos'd not to 
have accepted of this Propoſal made upon Oath b 
the Juror; and without Acceptance there ariſcth 
no Obligation from a Promiſe. For it is not, as 
Tully goes on, always Perjury to ſwear what is 
falſe ; that is, to aſſert by Oath thro* ſome Miſ- 
take what is really otherwiſe ; but you are then 
perjur'd, when you fail in making good what you 


LY cis Cyan: < Hiſt, 4. c. 41, 1 Lib. v. 


_— 


The Promiſe was not granted with an Oath. Solomon did 


__ * The Nena Lawyers ſay, That if a Man has promi 
fone lawful Reaſon, he is 


Digeſt. I. ii. tit. 8. Qui ſatis dare cogantur, &c. 


* If we take the 

dTiogxo;, perjur d, an Oath that had no Effect. 
Our Author quotes this from his Memory, 

anner, 


tbe Mss. relates the Jeſt after a different 
„ hercle ex animi 
Lawyer, very unjuſt] 
See Mr. Thomaſius's Diſcourſe, 


De Tudicio ſeu Cenſura morum, 
+ Gicero's Latin is, Quod enim ita juratum «ft, ut mens 
mullum oft perjurium.— — Non enim fal/um jurare, 
fro, id non ms 
Port, ut mens deferentis 2 fieri oportere. 
as Aldus Manucius teſtifies, the 


Words, and the 
Iwears, and not 


Oath, or why 


Manner in which Cicero reaſons upon this 
of him who impoſeth the Oath. 
did he make us ſwear ? 


contrary declared, that what Bathſbeba came to do, ſhould coſt Adonijah his Life. The 
cuſed, being againſt his Brother, whoſe evil Deſigns he 4 have prevented another Way. 

F ed with an Oath to appear befo 
not perjur d. Qui jurato promiſit judicio fiſti, non 
Our Author here criticizeth u 
Oath of Hector, by which that Trojan Hero had promiſed to Dolon to give him t 
ara, &, He ſwore and was perjur d, ſays the Poet. But our 
orſes and Chariot, and if you return from the Battle ſafe and 


and does not tell us where he had it. 
Perſon ſpoken of is not call'd a Roman 3 but a captious Fellow. Moreover, the laſt Edition of Mr. Gronovius reviewed b 


ſo that it had nothing offenſive to the Cenſor himſelf; for he wh y 
2 ſaid only, that he had a Wife, but not to his bm , © 20 RO mace this 


mei ſententia. Vid. Cicero de Orat. 1. ii. 
concludes from this Paſſage of A. Gellius, T 
c. 2. F. 12, Cc. 
conciperet fieri oportere, 
perjurare eft : ſed quad ex animi 
perjurium eft. Grotius and our Author have followed the 
e. But tho' the Manuſcripts ſhould confirm the Word 
; Sequel of the Diſcourſe ſhews plain enou 
{ into the Text by ſome body that did not attend to Cicero's Re 
Inſtance, will not permit us to doubt but that he 
( A Corſaire without doubt expects to be paid what we 
"Tis then mens jurantis, and not mens deferentis, in this Place, 


1 —— 


not ſwear, till having refuſed his Mother's Petition; he on the 
igour of this Prince is very hard to be ex- 
See Mr. Le Clerc upon 1 Kings ii. 24. 


re a Judgment Seat, and is prevented by 


videtur pejeraſſe, fi ex conceſſa cauſa hoc de 7 
n the Rela, which Homer OG ——_— 


e Horſes and Chariot of Achilles. 


Kai iniopy 
author ſays, ng 


Hector ſwore only under this tacit Condition, 
ſound.” So that he underſtands by the Word 


He has it from Aulus Gellius, where the 


for his Anſwer was, Habeo equidem, in uit, 
. & Tuſt. Lipfius Var. Le. 1. i. c. 1. In xy a Tia: 
t Women were ſubje&t to the Reproof of the Cenſors. 


c. 6 


id ſerwandum eft ; quod aliter, id i non faceris 
tui ſententia Juraris, ficut verbis concipitur ae 
common Editions in the firſt Words, Which im- 

i 2 Which they do not 
h, as I think, that it is an Interpolation which has been 


oning. The Example which is found in the followin 


treats of him who 
promiſe him upon 


ſwore, 


| 


352 Of an OATH. 


Jwore, ex animi tui ſententia (as the Form is in our 
common Prattice) according to your real Sentiments 
and Perſuaſion. 

XVI. It hath been a Diſpute amongſt ſome of 
our modern Caſuiſts, whether an Oath could be 
taken by Proxy * ; that is, whether one Man could, 
in the Place and in the Name of another, take an 
Oath which ſhould bind the abſent Party ? On 
which Point our Judgment is this: As a Perſon 
may in his Abſence contract an Obligation, ſince 
Conſent may as well be ſignify'd in Writing, as 
viva voce; ſo there ſeems no Reaſon why an Oath, 
likewiſe, may not be expreſs'd in the ſame Manner. 
Which, after it hath been once ſolemnly recited, 
ſhall as fully oblige, as if the Party were there pre- 
ſent, and had taken it by Word of Mouth. Yet 
before it hath been rehears'd in this ſolemn Man- 
ner, it ſeems allowable to revoke it ; ſo that a Per- 
ſon who retracts an Atteſtation which he made upon 
Oath at a Diſtance, before it be convey'd to the 
Place for which it was deſign'd, ought not to be 
look*d on as perjur'd. But in the common Pro- 
ceedings of Courts in this Affair, there ſeems to 
be ſomewhat not very proper or convenient, as that 
the Proctors who read the Inſtrument, uſe ſuch a 
Poſture and Ceremony, as if they were to ſwear 
in their own Name, and that, for Fear they ſhould 
ſeem to be themſelves obliged, they change the 
concluding Clauſe of the Oath after this Manner, 
So help bim GOD. Whereas it might be ſufficient 
barely to recite the Oath of the abſent Party, as it 
lies in the Writing. However, ſince it hath been, 
with good Reaſon, the received Cuſtom of moſt 
Nations to render Oaths more ſacred and auguſt 
by the Ceremonies of Religion, and, by ſome Sign 
of Devotion, to ſet the Awe and Reverence of the 
Divine Majeſty more ſenſibly before the Eyes of 
the Juror, as by Sacrifice, by approaching to the 
Altar, and the like Acts of Worſhip ; therefore 
we are of Opinion, that if the Matter be of very 
important Concern, the abſent Party ought to be 
put to his Oath with the uſual Solemnity, in the 
Place where he lives; eſpecially ſince the Caſe re- 
quires a corporol Oath * , which Name we cannot 
give to an Oath expreſs*d and convey'd in the Man- 
ner we before deſcrib' d. For it is much more to 
invoke GOD as a Witneſs, in the midſt of thoſe 
ſacred Rites ; which, not without ſome kind of 
pious Horror, ſignify the Divine Preſence ; than 
to write ſo many Words on Paper, which never 
bluſheth. And *tis a material Conſideration, that 
Evidences thus given in. Writing at a Diſtance, are 
by the Lawyers themſelves term*d Teſtimonia ceca *, 
Blind Teſtimonies. 

XVII. Laſtly, It is a Queſtion uſually diſcuſs'd 
on this Head, Whether or no, and how far an 


Vid. leg. Viſegoth. I. ii. tit. 4. e. 


Boox 


Heir is bound by the Oaths of the Perſon to 

he ſucceeds? In which Caſe this is certain = 
by ſuch an Oath ſome other Party obtain'd j a 
fect Right, which ought to be fatisfy'q * 
Whole or in Part out of the Goods of the du 
then the Heir is oblig/d to ſee it fulfivg, d 
this Burthen, or Debt inhering in the Porn” 
paſſeth to him with it. But when the Out e 
given no one a perfect Right, and the Ohj;... 
itſelf was founded barely in the Piety, Fidel; 
Conſtancy of the Juror, then it's plain that bes 
doth not ſtand bound, inaſmuch as he doth v 
repreſent another, as to thoſe Obligations v 5 
terminate ultimately and ſolely in the Perſon N 
ceas'd. Thus, for Inſtance, if a Man hath fun. 
or vow'd with an Oath, That he will faſt once 
Week , that he will continue in Celibacy five Yu 
or, that he will undertake a Pilgrimage 10 th 10 
Land; it he die before he hath fulfill'd his Eng 
ment, his Heir ſhall, by no Means, be tied to w. 
form it. But the Caſe is different, if a Perſon * 
been Heir expreſly under ſuch a Condition, 8 
likewiſe, if a Man hath ſworn to give an Hud 
Pounds yearly to the Poor for ten Years to cone; a 
dies before the Time is expir'd, his Heir ſhall 
free from the Obligation; unleſs the former Gm 
conferr*d on certain Perſons a Right of demand 
the ſaid Sum. For he who makes a Pm 8 
doth not withal give the Party a Right of challey, 
ing it as his Due, intends to engage his own War 
only, and not his Eſtate ; and therefore upon his 
Deceaſe the Obligation ſhall not in the leaſt af 
his Poſſeſſions, or his Heir, unleſs an eſpecial l 
junction to that Purpoſe were added in the Wil 
Grolius ® obſerves farther, That if ſuch a Pri 
conſirm'd by Oath, was in ſome Reſpect faulty, ſia 
to produce a Right, not in Regard of Man, but 
GOD only, then the Heir fhall not be chary'd wit 
the Performance. Which we allow, if it be fp 
pos'd that the Party who ſwore, reſolv'd, cithe 
out of a Point of Honour, or a Scruple of Conſe: 
ence, to fulfil ſuch a defective Oath, which It 
might, if he pleas'd, have utterly evacuated, by 
alledging ſome Deceit, or ſome Fear unlawful 
caus'd. For otherwiſe the * is inſignificant 
we having above ſhewn that the Juror himſelf is nt 
in this Caſe effectually oblig*d. But what if tit 
Heir negle&s to perform a Promiſe or Covenut 
under Oath made — the Deceaſed, doth he her 
contract the Guilt of Perjury ? It ſeems reaſonade 
to anſwer in the Negative. For that which, ſtrii 
ſpeaking, we call an Oath, or the Invocation of theD: 
vine Vengeance ſuper-added to a common Engige 
ment, paſſeth no farther than the Perſon of in 
who ſwears 3. Since we cannot ſay that the Het 
put a Slight on the Reverence due to the 50100 


h rom 


d Lib. n. e. 13. f. 17. 


1 


_ =o . au 
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: Our Modern Lawyers call it, Jurare in animam alterius. Mr. Hertius recites here a Paſſage out of a Letter. of my of 
Good King of Sicily to Henry II. King of England, written A. D. 1176, where that Prince ſays, That from Time = 
pi Anceſtors, not to ſwear, but it is all one to liſt up our Hand, or ca 7 py" 
to lift up his Hand for us in our Preſence. Quum unum & idem 2 Sacramentum, quod vel manu propria fit, vel d 
2 pra ſentis juratur. That the antient Romans ſometimes 0 2 TH. 11 
Hertius alledges of an Oath which Anthony made to Pompey by the Ambaſſadors he ſent to him. Dion. Hiſt. Li + 
Livius alſo tells us, That C. Valerius Flaccus not being able to ſwear himſelf, his Brother L. Valerius Flaccus ſwore for co 
Allowance of the Senate and People, who eſteem'd ſuch an Oath good, and for the Advantage of him for m__ Aube 
Plebeſg; Te ut perinde et, ac fi ipſe Mailis juraſſet, Lib. xxxi. c. 50. & ult. But it is certain that the Civil 7 luer 
taken by Proxy ; this is an Invention of the Canon Law. See the Tus Eccięſiaſticum Proteftantium, 0 
Lib. ii. tit. 7. $.5. See. This Matter was carried fo far, that Princes, tho“ preſent themſelves, caus d ſome * 
for them, eſpecially if the Perſon to whom they took the Oath, was their Inferior. The Reader may ſee Inſtan 
the Corps Unewerſel Diplomatique, (publith'd in 1726.) Tome. I. Artic. cexii. & cexvi. «od ths 
2 Turamentum Corporale, or, as it is called in the Code, Zuramentum corporaliter preftitutum. See the Law ci Mnf 10 
Matter, Note 1. p. 347. and l. ii. tit. 43. S minor ſe majorem, &c. leg. 3. in fn. Tis an Oath that a Man 


| f ly 
That Princes are not obliged to ſtand to the Treaties By 
their Predeceſſors, though confirmed by Oaths, as Grotius has obſerved, De Jur. Bel. & Pac. I. ii. c. 16. 9. th Obige 
« /ay; Grotius very well, Nothing hinders but that the Promiſe of the Deceas d may oblige the Heir, though the 1 


has been a Cuſtom in his Realm, and among 


Jubentis 


no at 


the ordinary Formalities. | 
3 Bodin, De Republ. I. v. c. ult. concludes hence very unjuſtly, 


wore after this Manner, appears by an Example u 1.8 


- j 
09 . 
n 


CHAP. II. 


Majeſty, becauſe it was not he who call'd GOD to 


nncls; and, therefore, he ſhall be chargeable only 
thy Hp Truſt. It alters the Matter, if the 
Oath were taken by a whole People : It being the 
Judgment of many, that a Peo le, whilſt they remain 
ſuch,are, by their publick Oaths, put under perpetual 
Obligation. Which Opinion, nevertheleſs, ſeems to 
us not altogether clear and deciſive : For an Oath, 
and the Breach of it, affects only the natural Will, 
or the Will of particular Men, and reacheth the 
compound Body, or moral 2 gen, only by Com- 
munication from each Indiv1 
therefore, as a moral Perſon, cannot invoke the 
Wrath of GOD upon themſelves ; but this is done 
by thoſe ſingle natural Perſons, of whom the Com- 
munity was made up. And, conſequently, upon the 
Violation of a Promiſe or Pact made by Oath in 
the Name of the State, thoſe Perſons only ſhall 
be guilty of Perjury, who e ere; ſwore to the 
Buſineſs, if they are now conſenting to the Omil- 
Gon of it ; but the reſt ſhall be only branded with 
the Mark of ordinary Perfidiouſneſs '. And for 
this Reaſon we ſhould be unwilling to accuſe the 
Spartans of Perjury, in receding, after ſo many 
Ages, from Licurgus's Inſtitutions : Or, the Ro- 
mans, in Caſe they had inveſted the Cæſars with the 
Title of Kings, notwithſtanding the Oath which 
Brutus, of old, impoſed on the People to the con- 
trary. Which will appear yet more evidently, if 
we conſider, that this Oath conferr'd a Right on 
no Perſon ; but the Deſign of the Romans in it was 
only to lay a Reſtrainc on the Liberty of their 
Will, that they might not think of reſtoring that 
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07 an OATH. 


ual. The People, 


353 


capable of ſubſiſting without a ſingle Governor, 
render the Matter or Subject of the Oath unlaw- 
ful. But their Poſterity, unleſs they repeated the 
Oath, could not bs tied by it; as well becauſe 
their Anceſtors had no Authority thus to impole 
arbitrarily upon them, as becauſe the Conſent of 
Poſterity was wanting, as, at preſent, we ſuppoſe. 
Nor is it any Argument to the contrary to urge, 
that a Nation is reckoned the ſame, tho* the parti- 
cular Members, who compoſed it, are all changed : 
And that, therefore, the Acts of paſt Generations 
ſeem juſtly enough to be attributed to the preſent. 
For the Acts of former Ages can then only be im- 
puted to the latter, when ſome other Party ob- 
tain'd any Right as the neceſſary Conſequence. of 
thoſe Acts. But, in ſuch Things as reſult to the 
whole Body, from the Actions of particular Mem- 
bers, the Deſcendents in a People do not always 
repreſent the Progenitors. As tho' a People have 
been heretofore eminent for Martial Glory, yet 
their lazy and degenerate Race can claim no Share 
in their Triumph, or in their Fame. Yet ſtill the 
Caſe would be quite otherwiſe, it ſuch an Oath, as 
we are ſpeaking of, hath been folemnly renewed by. 
Poſterity, each particular Man engaging for himſelt. 
But, in regard to theſe publick Obligations, Sophc- 
cles's Advice might pals for a general Kule , 
Let nothing thus be ſworn beyond Recal , 
For Men are frail, and human T houghts will change. 
Antigon. ver. 394. 
And *tis no trivial Remark, which Joan. Labardte 
makes in his Hiſtory of France *, That the Leagues 
of Monarchs are more firm and ſacred than thoſe made 
by Republicks, or popular Governments : Becauſe when 
one Perſon only engageth his Faith, he is ſtruck with a 
more Religious Concern for the Obſervation of it, than 
can affect each Man in a Multitude, where every one 
confiders, that but a little of the publick Faith, if any 
at all, comes to his Share; by which Means all are ea- 
iy induced to recede from the common Engagement. 
X VIII. The two principal Ends to which Oaths 


But what I ſhall fay, with our Author, in the following Note, will make 


on the Authority of Gretivs, which yet 
e with rebellious Subjects, ſays, Lib. iii. 
nate, but, alſo, by the Body of the State, as 


the other the Athenians, to ſwear to preſerve their Laws; and, Fuat 


any Share in the 


In this Cafe, ſays Gretius, the Sovereign ought indiſpenſibly to keep 


and the Terms 


Either I am much miſtaken, or theſe Words ſuppole the clear Con- 


pital Letters, etpecially if we coin- 
9. F. 5. In ſhort, Grotinus does not 
ve us underſtand that the Obligation 
1. 1 n of Mr. Hertius is no whit ſtronger. 
le, which is to Day, is not the ſame it was an hundred 
new Citizens, who fill up the Place of thoſe who are 
- So that he comes under the real Engagements of his 
by Nature, . and not into that which muſt be looked 

have no other Relation to the 


as to a dead Perſon, whoſe Promiſes, confirmed by an Oath (as Mr. Her- 


Promiſe. For the Oath is only a 


of Religious Formal; 
with whom we reſolve to keep our Word.” The — 


xample, I ſay, proves only, 
g which infinuates, that 


ppofing, 


But Mr. Le Clerc has well obſerved, that that Prince had ano- 


mils Form of Government, which had proved ſo unfor- 
ſod tunate to them. By which Means they might, in- 
ut of deed, bind themſelves, never to ſet up a Monarchy 
with in Rome; at leaſt, ſo long as the publick Safety 
ſup could be preſerved without it. For, in this Caſe, 
either the very Perſons, who took the Oath, mult be ſup- 
onſe poſed to be releaſed from it; becauſe then the 
þ he Neceſſities of the State, which is conceived in- 
oy 2 Lib. vi. p 329. Comp. Anton. Matth. de Crimin. tit. De Perjurio, n. 15. 

J e 3 ; 
icant; * an ang, bow wag » — _— * purely —_ * 2 e affirms, That a Prince and his Succeſſor be- 
T ing one Perſon, becauſe they both repreſent the People, who always ſubſiſts; and the King having f l Ja ö 
1s 00 People, the Force of the Oath binds the Succeſſor.” n 4 e 
if tie it appear, that the Repreſentation falls only upon the Engagement, and not upon the Oath that attends it. 
vent , 1 Mr. —_— xv _ * = NA of our Author, and much depends u 

eems to make nothing for him: For this great Man, treating of the Agreements ma 
here c. 19. F. 8. n. 1. * That they may be confirmed by Oath, not only by . King or Se 
nadie * Lycurgus and Selen made, the one the Lacedemonians, a 
ſtrit [© THEIR OATH M IGHT NOT LOSE ITs FoRCE BY ANT CHANGE Or PER SONS, who had 
the Di. * Government, they order'd it to be renew'd every Year. 
1929 * 3 _ me the _— wy os ＋ the Contrary ; for the State may diveſt itſelf of its Right, 

. e Treaty may ve {0 Clear as to admit of no Exception.“ 
of hin trary to what Mr. Hertius infers from them, as appears from thoſe Words which I have written in Ca 
1c Het = _ mw 3 — of the ſame Author, wiz. Gro. I. ii. c. 13. f. 17. & 1. iii. c. 1 
Dirie peak at all of the Poſterity of them with whom the Treaty was concluded, much leſs would he ha 
lk of an Oath has as much Force upon Poſterity, as the Promiſe to which it is annexed. The Reaſo 

yell, He ſays, A People may be ſworn as a People,” Be it ſo, yet the Peo 

Years ago; it is only thought ſo, by reaſon of the perpetual Succeſſion of 

x dead, or have left their Country, and the Continuation of the Government 

* Anceſtors, by vey * * acquired a true Right, and which are, 
illoe upon as purely perſonal. ow ſuch is the Oath here. In a Word, the Peopl 
mori f FTeople who lived an hundred Years ago, than an Heir h al hogs ng Irons 
> öde % holds) are to be performed, not — A f the Oath. b 
e 1000 „. ; a upon Account of the Oath, but upon the Account of the 
is au 1 hing accidental, a ſimple Confirmation of the Engagement, which id wi 5 : 
id rt 8 8 —＋ than to aſſure him — our Fidelity, wi nn 
111. f wich Mr. Hertius brings of the 1/ſraelizes, who about 150 Y fee ; P 
im by if made their Anceſtors to ſwear, wiz. to carry his Bones 4 of AI re Tree Rr oy This E e 
was mat 3 — did think themſelves obliged to perform the Promiſe of their Anceſtors ; but 4 nothin 
author _ done it, they had been guilty of Perjury. We may ſay the ſame of the Murther of the Gibeox; 
t. * 1 * — did it under a Pretence that the Oath of TFeſbua was null. 883 

er rret 2 5 , a a 

75 1 Ron 1 5 1 0 _— which give no Right to a Perſon, as when a Peo 


about A 4 Potterity, but the People, who have engaged themſelves b 
We: racial to the End for which it was lladliced ; for 4 
tat enter into them, and we may believe that GOD 


F. 6. and Lib. iii. c. 6. F. 15. aforegoi 
* The Greek is, n ant &, 


7. 


are Vo hi 

accepts them; ſo that as no Perſon can oblige himſelf, but 1 r 
Oath to obſerve a Law, may afterward abro 
that Exception is included in all Engagements, w 
no farther requires the conſtant Performance of Voys. 


ple, having made a Law, 
aan as we may preſame GOD 
nothing hinders, but that not onl 
ate it, if they find jt 
ch concern them only 
See Lib. i. c. 6, 


Judges it for his Advantage, 


» — 
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364 Of an OATH. 


may be, and commonly are applied, are, either to 
ſtrengthen and confirm a Promiſe by ſuch a ſolemn 
Act of Religion; or to open a Way to the Clearing 
ſome Fact, which is, at prefent, doubtful, and can- 
not be conveniently. made out any other Way. And 
it is in this Senſe we ought to interpret Ariſtotle's 
Definition of an Oath, when he ſtiles it *, an un- 
demonſtrable Aſſertion made with an Appeal to the 
Divinity; that is, an Aſſeveration not demonſtra- 
ted by any Arguments, but credited purely on Ac- 
count of the Piety and Religion of the Swearer. 
For, when the Matter may be proved by evident and 
convincing Reaſons, *tis not fair or regular to have 
Recourſe to Oaths. On the other Hand, when Oaths 
are to decide a Cauſe, no Search is made after other 
Proofs *. Why Oaths are admitted only in deter- 
mining Matters of Fact, not Matters of Law, or 
Right, is very obvious. For we cannot ſwear whe- 
ther a Thing be done well, or ill, but barely whe- 
ther it were done, or not done. Which being once 
known, the Court may proceed upon the Points of 
Right and Law, by infallible Evidences and Rules. 
As for the Oath, which the Judges themſelves take, 
it is not aſſertory, but promiſſory ; for they engage 
by it, That they will give Sentence, in the Caſe before 
them, as Juſtice and Equity ſhall direct. And this 
Diviſion of Oaths, into promiſſory and aſſerlory, 
may comprehend them all, with regard to the two 
Ends or Uſes but now mentioned. 

XIX. It hath been generally the Cuſtom to make 
uſe of promiſſory Oaths in publick, as well as in 
private Cauſes, and, perhaps, more frequently than 
was neceſſary 3. Concerning which Authors have 
obſerved, That ſome of them are taken to introduce 
an Obligation, and are call'd Promiſſory in Specie; 
others are added to confirm ſome Act already in 
Being. Which Diſtinction is not to be underſtood 
as if every Oath were not acceſſory to another 
Obligation; but becauſe ſome Promiſes include an 
Oath in the Compaſs of the ſame Propoſition; as 
when one ſays, 1 fevear to do ſo or ſo on your Ac- 
count : Whereas many Times the principal Buſineſs 
is expreſs'd in a different Sentence from the Oath 
which confirms it. Now it is rightly obſerved by 
the Expoſitors of the Roman Law, and it is no 
more than we have already proved, That all Oaths 
are void, which Men apply to ſtrengthen any Bu- 
ſineſs in itſelf unlawful or vicious +. and which 
tends either to the Impairing of the publick Good, 
or to the Prejudice of a third Perſon, tho”, at the 


Book / 
ſame Time, there are ſome Sort of Trans.. 
which are of themſelves, in civil Cognizan d 
lid, and yet are render'd good and effectui| 
Addition of an Oath 5. The Reaſon of wh j th 
becauſe they are not defective in their on = . 
but only capable of being cafily turn'd to chi | t 
of the Party, who thus, by ſwearing to thay, * 
his full Conſent and Approbation. For fir, * 
Man may wave a Privilege or Favour not Feb 
for his Benefit, he, who thus refuſeth to * 
on the Invalidity of the Affair, and Peremis i 
proceeds to the Confirming it by an Oath a} 
ſumed to have conſider'd, very feriouſly *. 
makes for his Intereſt, or not. 

XX. Aſertory Oaths, or ſuch as are a 
to the Deciſion of Controverſies not to 8 
minated by other Proofs, are taken either b 0 
Party concern'd in the Buſineſs, or by yo 
Man: Thoſe, who fwear to the Facts of ct 
are term*d Witneites * ; whoſe Honeſty and k. 
delity, unleſs by ſome probable Token rence. 
ed ſuſpicious, are, with Juſtice, allowed a v. 
great Weight and Sway; it being well ſuppoig 
that no Man, of any Religion or Goodneſs, vi 
expoſe himſelf to the Divine Vengeance, for tl. 
Affair of another Perſon : Yet is it a wiſe Conk. 
tution in moſt Civil Governments, not lightly n 
admit Perſons to give Evidence in the Caf: g 
others, engaged to them by Nearneſs of Birth; whis 
is ſo ſtrong a Motive to Affection and Love: | 
being conſider'd, that ſuch Perſons might eaſily if 
fer their Paſſion to gain the Aſcendent of thei 
Religion 7. Nor was it altogether without Re 
ſon, that the Romans of old required Witneſſes d 
Wealth and Subſtance, eſpecially in difficult a 
important Cauſes *. 

XXI. But a Man may, likewiſe, in his own Bu. 
ſineſs, when *tis his Intereſt to do fo, ſolve the Dil. 
pute by Oath, and this either by Agreement of the 
Parties ?, or by Order of the Judge. For wha 
Controverſy ariſeth concerning ſome Due demand 
ed by one Man, and denied by another, the Chim. 
ant may challenge the other Party to his Oat, 
promiſing to decline the Suit, if he ſwears theThing 
not to be owing, which 1s required : And if thePer- 
ſon, thus challenged, be doubtful whether he cn 
ſwear clearly and peremptorily to the Matter, &, 
ſuppoſe the Debt was transferred to him from av 
ther, then he may return the Oath to the Claimant, 
engaging to pay, if he ſhall ſwear. it is his Due", 


K 


„Whether 


. 
— 


oo 


= Sce\. 21, 22. following. 


1 The Greek is, "Ogrc; irs pin Nia; mrranhiius Pac aranduxrti;. Rhet. c. 18. 


3 Theſe Sorts of Oaths are either unjuſt or raſh, for the moſt Part. To make them innocently, we ought to know, with the 
utmoſt Exactneſs, that the Deed or Omiſſion, to which we are obliged, is allowable or innocent; whether it be a Thing that &- 
ends on us, and is in our Power; and we _ to examine, whether it will not bring us into ſome Danger, though inconſiderabe, 


of offending GOD, and breaking his Law, an 


if there be a Neceſſity of Swearing. See the Treatiſe of Mr. Placette, I. ii. c. 4. K U% 


+ The Words of the Law are, Secundum itaque fredifam regulam, qua ul icungue [non] ſervari fatum lege probibente cer bim 
certum eft nic flipulationem hujuſmodi tenere, nec mandatum ullius ¶e momenti, NEC SACRAMENTUM ADMITTI, Cad. I. i tit. ij. 
De Legibus, &c. leg. 5. F. 1. See, alſo, the Digeſts, I. ii. e. 14. De Pais, leg. 7. $. 16. & I. 30. tit. 1. De Legat. leg. 112. $4 

s *Tis a Maxim of the Cannon Law, That every Oath ought to be performed, which can be kept, without any Prejudice in oa 


Eternal Salvation. On this Account the Engagements of a Woman, the Promiſes of a Minor, and other Acts which are null by 
the Civil Law, are valid by the Pope's Sentence, upon the Account of the Oath which is joined with them. $22 tu? * 


als, 


a : a 8 
Iii. tit. 24. De Jurejurando, c. 9. 28. & F. 11. above. But Mr. Thomaſius obſerves, with Reaſon, in his Fundam. ft 
Gert. I. ii. c.9. J. 9, Sc. That this is contrary to the Nature of an Oath, which, as our Author ſufficiently proves, » 0% 


{imple Acceſſary to our Engagements, and that the Roman Clergy would by it uſurp a Power to correct the Civil Lau, 
tences of the Judges ; as, allo, hinder, that the Promiſes and Donations, made to the Church, ſhould not be we 


ard the Set- 
aken'd by ſuch d 


Exceptions. See the Notes of the ſame Author upon Lancelot, lib. iii. tit. 3. $. 3. P. 1391, & /egg. 


„See l. v. c. 13. F. 9. following. 


The Latin of the Dicefts is, Teſtium fides diligenter examinanda t an amicus ei fit, pro quo teſlimonium dat. 


De tetibus, leg. 3. See the following Law. 


et, 25 


Laws in their natural Order, Part I. I. iii. tit. 6. Sect. 6. 


© "The Roman Law ſpeaks thus, A terum itague eligat reus : ant ſolwat, aut juret 


An lacuples, wel egens fit, ut lucri cauſa quid facile admittat, ibid. 
9 So the Roman Law directs, Maximum remedium expediendarum litium in uſum wvenit jurigurardi religio: qua 
rum litgaterum, vel ex audtoritate Judicis deciduntur controver/ia, Digeſt. lib. x1. tit. 2. De Furqgurands, &c. 


Dig. l xy, 


"WE , 
77 1111 
wel ex fact im 4 


See Doma!'s C 


Datur autem & alia facultas * 75 
oe fc 


: . . * 4+ . " . 2 ® bd 4 3 _ 2 . , y 2 
malit, Hat jugjurandem ; & ſi is, qui petet, conditione jurigurandi non utetur, judicium ci Prætor non dabit : eequiſfume ent ſon th 


And 


* Js 3 . a * * . . . . 22 . . ISS. , 2? 7 
cum non eberet dijplicere conditio jufigju andi ei, gui detulit, Digeſt. ibid, leg. 34. $.6, 7. Manifefte tarpitudinis & con/e, 
e nec jurare, nec jusſaraudum referre, ibid. leg. 38. | 
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CAP. II. 


And this giving and returning of the Oath between 


the Parties, may be made either in Court, or out of 


1 et. with this Difference, that out of Court 
Fam not neceſſarily obliged to take the Oath when 


| fer'd me, becauſe it implies a Contract; by 


Means of which I ſhall, upon my refuſing, become 
a Debtor. But now no Perſon, who is not inveſted 
with an Authority over me, can compel me to a 
Contract or Agreement, which ſhall be burthenſome 
to me. Whereas, in Court, when the Oath 18 ot- 
fer'd by one Party, the other ſhall not decline it, 
unleſs upon very weighty Reaſons ; but ſhall either 


take it himſelf, or return it to his Adverſary ; that 


is, when the Judge conceives the Claim not to be 
oroundleſs, and yet there is no full Evidence of the 
Matter ready at Hand ; then, if one of the Parties 
think fit to refer the Buſineſs to the Conſcience of 
the other, the Judge may fairly look on him as Con- 
vict, who neither dares, in this Religious Manner, 
to deny the Debt, nor yet, in Return, challenge 
the other to affirm it with the like Solemnity. For 
this Starting and Boggling can be attributed to 
nothing but to his inward Conſciouſneſs of the 
Debt ; becauſe, if he pretend to fear that Men 
ſhould think he ſwears only on the Account of 
Gain, *tis eaſy for him to avoid this Suſpicion, by 


returning the Oath to the Claimant “. If he is afraid 
that the other will be perjur*d *, why doth not he 
ſwear himfelf ? Yet Plato, in his Laws *. admits of 
an Oath, only in ſuch Caſes, where, according to the 
Judgment of Men; no Advantage can be got by for- 
ſwearing ; but where any Profit may be reaped, from 
the Perjury, there he orders, that the Proceſs ſhall be 
managed without Oaths. 

XXII. And, laſtly, in ſome Cafes, when other 
Proofs are not ſufficient 5, the Judge may put the 
Party to his Oath, though he do not deſire it; and 
this either that he may poſſeſs himſelf of ſome Right, 
or clear himſelf from the Suſpicion of ſome Fact. 
But here it muſt be obſerved, that it is never the 
Cuſtom to offer theſe Oaths, when either capital Pu- 
niſhment, or any grievous © Inconvenience, muſt be 
the Conſequence of confeſſing the Truth. For, be- 
ſides, that it looks very hard to bring a Man into 
ſo dangerous a Neceſſity on the Account of an un- 
certain Fact, as that he muſt either deeply wound 
his Conſcience, or incur ſome very conſiderable Da- 
mage; little Truſt is to be given to an Oath thus 
exacted, the Minds of Men being always ready to 
entertain this Hope, That GOD Almighty may 
again be appeaſed, whoſe Mercy, even the perjur*d 
Sinner, is not forbidden to implore. *Tis a good 


Lib. xii. p. 987. C. Edit. Francef 


8 


* 
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—— 


Tis a Kind of Tranſaction ſay the Roman Lawyers, very well. Tusjurandum ſpeciem tranſactionis continet, Digeſt. ubi ſupra 


leg 


. 2. 1 0 - ” . — .* 
: But when we have once accepted the Oath, we cannot go back, becauſe, by accepting it, we engage either to ſwear, or to ac- 


knowledge the Debt which the Party puts to our Oath, or elſe to renounce the Right of whatever Demand we have upon him. 
Juſjurandum, quod ex conventione extra judicium defertur, referri non poteſt, ibid. leg. 17. But if he, who adminiſters the Oath, ac- 
quits the other, he is either diſcharged by that, as much as if he had (worn, or has a Right to demand the Sum in Diſpute. Fure- 


more does this take Place, after the Oath is a 


jurands dato, vel remiſſo, reus quidem adquirit exceptionem fibi aliiſque : actor vero actionem adquirit, &c, ibid. leg. 9. F. 1. Much 
y taken by virtue of the Agreement. The Affair is then finiſhed, and neither 


Party can go back. But, according to the Roman Law, the Caſe is not the ſame with regard to an Oath, which the Judge exacts 


by his own Authority. For as the Party, from whom he acquires it, cannot refuſe it ; and as there is here no Agreement with 


the other Party, he has a Right to demand a Reverſion of the Cauſe, provided he has any new Proofs to bring. Admonendi ſumus, 
interdam etiam poſt juijurandum exattum permitti conflitutionibus principum, ex integro cauſam agere, fi quis nova inſtrumenta ſe inveniſſe 
dicat, quibus nunc ſolis uſurus fit Quod ſi alias inter i pſos jurrjurando tranſactum fit negotium, non conceditur eamdem cauſam re- 
tradtare, Ibid. leg. 5 See Mr. Titius's Obſervation on Lauterb. 338. 

3 Nevertheleſs, Plato, as our Author obſerves here, allows not an Oath in all Affairs of Intereſt, and where Perjury may bring 
ſome Advantage in the Judgment of Men. See 1. xii. of the Laws of this Philoſopher, p. 948. Edit Szeph. 

4 This is a nice Queſtion, Whether an Oath may be required of a Perſon, when we . Reaſon to believe, that he will ſwegr 
falſely ? We ſpeak not here of a judge; for as Mr. La Placette ſpeaks very well, in his Treatiſe of an Oath, 1. i. c. | kt 
Laus, in certain Caſes, order him to adminiſter an Oath, and he muit conform himſelf to them without troubling himſelf about 
* the Manner how they, who take the Oath, can do it. They, alſo, ſuppoſe, without Doubt, that ſome conſiderable Intereſt is 
concerned. This being allow'd, I am of Mr. Thomaſius's Opinion, who ſays, ** That this Queſtion is more curious than pro- 
* fitable, Iaſtit. Jus iſpr. Divin. I. ii. e. 9. For we cannot be certain that any one reſolves to forſwear himſelf ; for though he have 


| © often ſworn falſely, he may have repented, and may reſolve never again to commit ſuch a foul Crime deliberately ; but if he 
makes a Shew of doing it, we may believe, that he does it that we = not put him upon Swearing. Add here, what the ſame 


Author ſays in an Academical Diſſertation, intituled, De emendandis gui bu ſdam litium protract jonilus in materia Turamerti parti & 
farte in Fudicio delati, fc. F. 9. I may add, That there are Men, who ” otherwiſe Fclinable enough to do —— Wicke inclles 
and yet dare not ſwear, either through ſome Scruple of Conſcience, or through I know not what monſtrous Pretence of Piety. 
which they make after their Way, tho” they are free, as they think, to accommodate themſelves to another's Intereſt, as far 4 
they can, without falling into ſuch enormous Crimes as incenſe the Deity. Further, ſuppoſing we have Reaſon to preſume That 
he, for Example, who denies a Debt, or Thing truſted, cannot be convicted judicially ; and he is willing to clear himſelf by Oath 


is it not almoſt the ſame Thing, as if he had {worn falſely, ſince he is willin 


to do it? Mr. La Placette owns, that what ſuch 


a Perſon adds to his horrible Diſpoſition, by actually _—_—_ _ is ſo {mall a TR, as 15 not to be regarded ; yet he de- 
e, 


termines, that an Oath ought not to be adminiſter'd in ſu 


; a Ca 
4 — = the 75 Wn Scandal does not indiſpenſibly r 
| ollible to recover them, if it be a Thing of Conſequence, as we ſuppoſe here it is. Beſides, the Scandal is leſs, i 
Reaſon why he will not have the Party ſworn, As to GOD's 2 that is not ſo much excited by the ou — 9 
mward Diſpoſition, which, in this Caſe, is ſuppoſed full and entire, and is looked upon before him as the Act 
= * benæ fidei contractibus. necnon [etiam] in ceteris caufis, incpia probationum, 
= *. C. Lib. iv. tit.1. De rebus creditis & jurgurando, Leg. 3. 

= Law, the Judge may adminiſter an Oath when there is an half Proof on the 


1 ** that a Man ſhould loſe his Goods without trying all 


for Fear of provoking GOD's Anger, and offending our 


ays 


tward Act, as by the 


ter Judicem jurejurando cauſa coguita res decidi opor- 


This Law is ordinarily quoted to prove, that, according to the Roman 


Side of one of the Parties, as, for Example, but one 


Witneſs, who ſhould not be credited, though he ſhould be a Senator. But Mr. Nood has well ſhewed. in his Probabilia Juris, I. iii 
» 5 ** . 


b. 6. and in his Commentary, p. 287, 288. that inopia pr 
Sides,” that the Judges know not how to 8 f 


obationum, (i. e.) want of Proofs, is, when there are ſuch Proofs on both 


| ch. or when a little Matt i 
| to adminiſter an Oath. See Digeſt. I. xii. tit. 2. leg. 31. where the Words tg * rn 


where one Party accuſes the other in Court. For, according to the Roman Law, th 


cauſis It is not the ſame with an Oath 
e Perſon muſt either fwear, or refuſe the 


ath, even tho" nothing ſhould be proved againſt him, otherwiſe he muſt pay what is demanded. See Mr. Nood!'s Commentary 


P. 285. and Mr. Schulting, in his Juriſpr. Ante-Tuſtinian. p. 267. 


N Kamine the Reaſons of this Author, which appear to me not unanſwerable. 


. LOI in his Obſero. Jur. Rom. lib. ii. cap. 10. has und 
wyers, that, according to the Roman Law, they neither adminiſter' d an Oath in criminal Ca i * 
caſe, where the Condemnation was attended with any Mark of Infamy ; ſo that he, to whom the re civil 
Pemibly obliged to ſwear, or refar the Matter to the Oath of the other Party, who gave him his Choice. The 3 


ertaken to prove, contrary to the common Opinion of the 


Z Zz 2 


Remark 


356 
Remark of Liban'us *, He who deſpairs of all other 
Means, and hath but one Remedy left, which is not 
to be oòtain'd otherwiſe than by Lying, will certainly 
dare to os one Danger for another, knowing the 
preſent Miſchief which is before his Eyes to be un- 
avoidable , but, as for the future Evil, often flat- 
tering himſelf that he ſhall be able, by Worſhip, Sa- 
erifices, Gifts and Oblations, to bribe Heaven into a 
Pardon. But for an Account of theſe ſeveral 
Kinds of Oaths, the Writers on the Civil Laws 
are to be conſulted at large *. 

XXIII. In relation to the Breach of Oaths, this 
Queſtion ſtill remains to be reſolv'd, fince it is 
uſual, in civil Governments, to bind Men by Oaths 
to the faithful Diſcharge of their reſpective Truſts 
and Imployments, whether he is always to be 
deem'd guilty of Perjury, who hath neglected any 
one Part of this Duty ? Where the Controverſy is 
not about thoſe Oaths which regard ſome peculiar 
Act; as, when a Man gives his Evidence, denies 
a Truſt, forſakes a particular Promiſe, and the like, 
(for he who violates theſe ought, no doubt, to be 
branded as forſworn) but about ſuch in which the 
Party binds himſelf to many Things together : As 
when Perſons are admitted to any Office, to be diſ- 
charg'd by different Performances. And here there 
ſeems to be no Reaſon why we ſhould ſcruple to 
take the affirmative Side, in caſe the Breach was 
made againſt Knowledge, and with deliberate Wick- 
edneſs. Only, that there are different Degrees of 
Perjury, as well as of other Crimes. For as he is 
reckon'd leſs guilty, who hath tranſgreſs'd a Law 
or two, than he who hath at once renounc'd all 
civil Government, or hath committed Treaſon a- 
gainſt his Prince; ſo he, who hath violated the whole 
Sum of his Duty, contracts a more heinous and ag- 
gravating Perjury, than he who hath broken onl 
a Part * Nor ought we to give any heed to thoſe 
Authors, who are of Opinion, that Perſons in theſe 
Circumſtances may be abſolv*d from the Sin of Per- 
jury, by ſubmitting to the Penalty of the Law. For 
unleſs, when the Obligation was firſt entred upon, 
it was expreſly left to the Choice of the Perſon, ei- 
ther to perform what he promis'd, or, at a certain 
Price, to purchaſe the Liberty of doing the contra- 
ry *, the Puniſhment ſhall, by no Means, render him 
clear from the Crimes; as we ſhall prove more 
at large hereafter. Thus he who hath fuffer'd a 
Whipping for Thievery, is no lefs a Rogue ,, than 
if he had never felt the Laſh. 

XXIV. What is uſualty debated amongſt Au- 
thors about the Diſpenſations, and Relaxations of 
Oaths and of Vows, may be wholly determin'd by the 
fixing two Principles, or Rules. The firſt, That a 


vet add Sanderſon de Oblig. Furament. prælect. iii. ſ. 18. 


ales and Henrietta, in Gramond. Hiſt. France, B. xvi. Artic. 23. 


Hebrorum, Par. II. c. 4. ſ. 4. 


Of an OATH. 


juſt Prerogative. 


Book 1y 


Perſon, who in Regard both to his Action and þ; 
Poſſeſſions is under the Government of another bh 
diſpoſe of nothing to his Governour's Prens 

and if any ſuch Diſpoſal be made, it hall be je 
for the Governour to revoke it. The other 


is, The 
over 


he, who is inveſted with ſuch Authori 
Perſon, may, as he ſhall think convenient, get 

and confine any Rights, which the Party 2 
Direction hath already obtain'd ; and much hy 
thoſe which he ſhall obtain hereafter. Wy" 
appears, that the Acts of Superiors are not of fuk 
cient Force to hinder the Performance of an Oak 
ſo far as it was truly obligatory ; that is, an 010 
not defective in it ſelf, and made about à T1; 

which the Juror may diſpoſe of at his Pleaſure mY 
not be difannull'd by a Superior. Thus the Rm. 
© Senate could not revoke the Oath which 
made to the Carthaginians, engaging him to retum 
Though indeed in this particular Caſe there y, 
another Reaſon ; inaſmuch as Regulus was noy in, 
Condition of Slavery under his Conquerors, 2 
therefore the Romans had loſt all their Power andy 
thority over him. But when the Subject of the Oath 
is any Thing or Action falling under the Direct. 
on of the Superior, it ſhall then borrow all g 
Force from the Superior's Conſent, either tacit a 
expreſs; and he may, if it diſpleaſe him, deche 
it null and void. Nor is there the leaſt Dangs 
of Perjury to be fear'q, when an Oath is thus r. 
vers'd. Since the Perſon under Government ought 
to have preſuppoſed his Governour's Approbat 
on as a neceflary Condition. Nor doth the Sb. 
perior ſin in thus cancelling what the other hath 
{worn ; becauſe he only exerciſeth his Right in hi- 
dring the Inferior from acting in Prejudice of hi 
And *tis the ſame Thing as to 
the Nullity of the Oath, whether the Superior pro 
hibits all Oaths on ſuch certain Subjects beforehand, 
or whether, when they have been already made, he 
forbids their Performance. Though, in the former 
Caſe, the Inferior incurs a very heinous Guilt, in 
thus raſhly preſuming to ſwear againſt the Probi 
bition. The Father, by the Jewiſb Law, Nun), 
XXX. 4, Cc. was allow*d to revoke the ſworn Vows 
of his Daughter, whilſt under his Direction; the 
Husband of his Wife, the Maſter of his Servant, 
if they thought convenient: For, otherwiſe, the Pu- 
ties here, who were to live in Obedience, might, by 
ſwearing, and vowing, have render'd the Power d 
their Governours wholly uſeleſs. Nay, Leo Mul. 
nenſis reports, That if any Perſon had entred om a 
Oath or Vow of what Kind ſoever, and afterwards ip. 
on good Reaſons repented of it; and if it did not lui 
to the Prejudice of a third Party, the Reaſon of bis tt 


d See the Articles of Marriage between Charles Prince of 
© See Grot. I. ii. c. 13. ſ. 20. n. 1, 2. 4 De nia 
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1 Libaxius's Greek is, Or & Tx b anna aniywwyrai, tis 0 ynoniweras Togo, by AR 15. u eco Nun. 
reh xhvIvor avranearripec xndvy. Ty wir by iPNanuor; aPurror ow, unig KL irh πο DL a FeTuY ws d 
vel Jrganiais xa: 2 Kat iegeious x KEIAES ONS _— 4 nxaTzoxivdow TY; Of; imma To fi TV 

e mytirai, Te dt 70 Jener eve; ih. Datrw & The inmeipirng, THY ETW TarYooxy xgivt, 
2 - Such is the Oath called on Calnnmie, or de Calumnia ; The Uſe of which was made general by the =_w - 
in after Times, (for before they only requir'd it in certain Caſes, and from one Party only ;) here both Parties {wear k. * 
that he believes his Demand well grounded, and the other, that _ 
fence is juſt, and that neither of them deſign to find out Tricks and Evaſions to hinder or E an equitable 05 

opter calumniam dando, and the Nowel xlix c. 3. f. 1. An zes 0 
is often an Occaſion of Perjury either to the Plaintiff or Defendant, and hes oo 
both, it is with much Reaſon baniſh'd moſt Courts. Another Sort of Oath famous in the Roman Law is N « * 
which the Judge in certain Caſes adminiſters to the Plaintiff, for the Eſtimation of what he declares to be due 2 115 
the Defendant either will not, or cannot pay him, and either acts diſhoneſtly, or is guilty of ſome groſs Fault. See 5515 * 
Mr. Thomaſius in his Diſſertation, De pretio affettionis in rei fung Mok 


enter their Action, that they act honeſtly, i. e. the one, 


See Cod. 1. ii. tit. 59. De Furgurando 
upon theſe Places. But fince this Oat 


tit. 3. De in litem jurando, & Cad. |. v. tit. 53. 


cad.nte, reprinted at Hell in 1707, has many curious Things on this Subject, and which may r 
Lawyers. Above all, ſee the Commentary of M. Noodt, p. 289. Cg. 


See Lib. viii. c. 3. F. 4. at the End. 
4 See Lib. i. c. 9. F. 6. above, 
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] ng been produc d and approv'd, he might 
9 4 other Men, be abſolv'd. An- 
cher Way there is, by which the Effect of an Infe- 
1 '; Oath may be made to depend on the Pleaſure 
of his Superior; namely, if the Superior ſo conſti- 
5 and ordain, that what the Inferior ſhall ſwear 


zn ſuch a particular Caſe, ſhall not be valid ' till it 


ved his Approbation. And thus, in the 
— ye under die Head of Oaths, it * is inſerted 
as a neceſſary Caution, That he Right of Superiors i 
always excepted in the Caſe of Swearing : Or, that a 
Oaths are to be conſtrued with a Salvo to that Right. 
Now it is evident, in all theſe Inſtances, that the 
Relaxation of an Oath can only be made by him 
who is inveſted with Authority over the Swearer, 
and with ſuch Authority, as implies in it this de- 
gree of Power. And therefore it was of old very 
properly claim'd and executed by the Roman Em- 
rors : As appears from J. ult. D. ad municipalem ", 
where Anteninus and Verus * — with a certain 
Perſon's Oath, who, having {worn never to come 
into the Aſſemblies of his Order, was afterwards 


created Duumvir: Becauſe a Subject cannot, by any 


Oath of his, with-hold his Service, when requir'd 
by the Commonwealth. And ſo Tiberius, in Sute- 
ten *, granted a Roman Knight the Power of be- 
ing divorced from his Lady, whom he had taken 
in Adultery with his Son-in-Law, though he had 
betore ſworn never to put her away : The Emperor 
declaring, That the Oath could not be ſo far ex- 
tended, as to reach the preſent Caſe, where the Wife, 
by ſo infamous a Crime, bad rendred herſelf un- 


; worthy of cohabiting any longer with her Husband. 


Afterwards the Chriſtian Emperors very frequently 
delegated the Biſhops to preſide and to determine 
in the Affair of Diſpenſations; that if any Scruple 
ſhould happen to ariſe, the Opinion of their Sanc- 


a Vid. Jus. Can. c. 19. Add. tit. 35. I. ii. Feude rum. 
Matt. v. 37. 


__ — — * T 


Of an OAT H. 


tity and Goodneſs might ſatisfy the Minds of leſs 
intelligent Judges. Yet it is too notorious how 
extravagantly ſome Eccleſiaſticks, and eſpecially 
he who pretends to be the Chief of that Order, the 
Biſhop of Rome *, have ſtretch'd this Privilege, and 
what a Flood of Miſchiefs hath over-ſpread the 


„ Tiber. 35. 
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Chriſtian World from its Abuſe. And, indeed, 
ſince we are to proceed by the Principles of Law 
in determining what Kinds of Oaths may be re- 
leas*d, and for what Reaſons, I know not why the 
Clergy ſhould aſſume more Authority in this Point, 
than the Men of the other Profeſſion. 

And farther, ſometimes, when an Oath cannot be 
made void on the Side of the Swearer, the Force 
and Efficacy of it may yet be ſtopp'd by the Su- 
[rhe of the Party towards whom the Oath is 
directed, and who obtains a Right upon it; either 
by taking this Right from him, or by forbidding 
him to make uſe of it, in receiving whe the other 
hath ſworn to pay. And this may be done either 
in the Way of Puniſhment, or on account of the 

ublick Advantage, by virtue of the Superior's 
Preduputive, In which Caſe the Swearer is free 
from all Danger of Perjury, becauſe he is not the 
Occaſion of the Non-pertormance ; and he is re- 
leas'd from all Neceſſity of fulfilling his Oath by 


the Party, who, either in a dire&, or in a more 


eminent and extraordinary Manner, acquir'd a Right 
by virtue of it ©. To conclude, a Prince who, upon 
Juſt Reaſons, diſpenſeth with an Oath, doth not 
commit the leaſt Sin, in thus hindring an Act, 
which was ſolemnly undertaken with the Invoca- 
tion of the Divine Majeſty, from producing its re- 
gular Effect: Though the Subject may ſometimes 
incur a Guilt, by raſhly uſing the Name of GOD 
to confirm an Act, which he ought to have known 
was prejudicial to the Right of his Superior. 


© Comp. Grat. loc. cit. Sect. 20. n. 3. & ad 


—_— 


1 The Latin is, Inperatores Antoninus & Verus reſcripſerant, gratiam fe facere juriijurandi ei qui juraverat, fe ordini non inter- 


futurum, & piſtea Durmeir creatus t, Digeſt. J. 


. tit. 1. Ad municipalem, 

z Sce Mr. La Placette's Treatiſe of an Oath, I. ii. c. 24. It is evident, that an Oath is one of thoſe Thin 
Clergy have molt effectually advanced their temporal Intereſts, and encroached upon the Rights of the Magi 
Emperors were Chriſtian, an Oath was not always required of Witneſſes. "Twas Con/lantine that made the 


de incolis, leg. 38. 

gs by which the 
ſtrate, Before the 
ormality abſolutely 


neceflary. See Mr. Thomaſfinr's Diſcourſe, De Fide Juridica, c. 2. F. 61, &c. and in his Fundam. Jur. Nat. & Gent. I. ii. E 
F. 3. But this learned Lawyer did not attend to a Paſſage of Seneca, which plainly proves the ontrary, and which M. Noo 


has cited in his Commentary, p. 480. It is in his Treatiſe De Ira, where this Philoſopher ſays, 

the Depoſition of a Witneis, who was not upon his Oath : De parvuld ſumma Han tibi res fine teſte non 

fine jurejurando, non waleret. Lib. ii. cap. 29. All the Innovation made by 

ſhould be ſworn before they were allow'd to give their Teſtimony : Fur ijurandi religioni teſtes, 

monium jamdudam arfari precipimus. Cod. lib. iv. tit. 20. De Teftibus, lib. ix. This is, alſo, 

in his Commentary on the hor om Cove, Tom. iv. p. 322. where, nevertheleſs, 
2 


becauſe he had never ſeen the Pa 


of the Validity of Oaths, they, by that Means, drew to themſelves the Cognizance of almoſt all Civil Cauſes. 
Pope has aſſumed the Authority of diſannulling Treaties moſt ſolemnly ſworn to, as E 
King of Hungary, with Regard to Sultan Amwrath II. and to abſolve Subjects from the Oat 
Sorereigns. In a Word, the Clergy have omitted nothing in this Reſpect, no more than 
increaſe their Power under the Name of Spiritual, which they have extended as far as the 
the Temporal, which they have left with Regret, to Magiſtrates and Princes. 


That no Regard was paid to 
probaretur ; teſtis 
n/lantine was, That he ordain'd the Witneſſes 
Prius quam perhibeant teſti- 
the Opinion of Fogques God:froi, 
he does not pronounce decilively, probabl 


ge, of Sexeca juſt cited. However this be, tis otherwiſe certain, that after the Uſe of Oaths 
was introduced into the greateſt Part of the Affairs of Life; and as the Cler 


gy artfully took upon them the Right of judging 
We know that the 

wgenius IV. did in Favour of Ladiſiaus, 
h of Allegiance made to their lawful 
in other Things, to ſtrengthen and 
could, and proportionably leſſen'd 


C HA P. III. 
Of the Power of Mankind over the Things of the World. 


t. The greateſt Part of the Law is employed 
about worldly Things. 


it. Man uſes other Creatures by GOD's Ordina- 


tion, 
ill. Man does no Injury by deſtroying Vegetables. 
I. UCH is the Conſtitution of Man, that it 
cannot be preſerved by its own internal 
Subſtance, but needs continually to take in 
tac Aſſiſtance of certain Things from without, as 


iv. Some Doubts about killing and eating living 
| Creatures. 


v. Which yet is proved to be lawful. 


vi. The Abuſe of our Right over living Creatures 
is to be reproved. 


well for its Nouriſhment and Support, as for its 


Defence againſt thoſe many Enemies which ſeck to 
ruin and diſſolve its Frame. Again, a great Part 
of what the World affords; turns another Way to 


the 
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the Service of Mankind, in rendering Life more 


commodious and more eaſy. Hefiod. Op. & Dier. 
ver. 684. For Riches are the Soul of feeble Men *. 
Now, with Regard to theſe Matters, a Multitude 
of Buſineſs and Tranſactions paſs betwixt Men, and 
large Occaſion is adminiſtred to Controverſies and 
Strifes : And leſt the common Peace of Mankind 
ſhould be difturb'd by ſuch Diſputes, as the Law 
of Nature hath, with due Caution, provided, fo the 
civil Ordinances of moſt Nations are, in this Re- 
= found moſt careful and Solicitous. For the 
ull Illuſtration of which Subject, we ought, firſt 
of all, to enquire, by what Right it is that human 
Race claims the Diſpoſal of — Creatures, whe- 
ther animate, or inanimate ; for their Uſe, their 
Conveniency, or their Pleaſure; as, likewiſe, on 
what Principle this Power is founded, in Reſpect 
both of the Creator, and of the Creatures them- 
ſelves, which Man not only uſeth, but, very often, 
perverts, embezzles, and deſtroys. 

II. It is therefore beyond Diſpute, that Almigh- 
ty GOD, inaſmuch as he is the Maker and the 
Preſerver of all Things, doth, likewiſe, hold, as it 
were, an originary and ſuper- eminent Property over 
all, and they belong ſo ſtrictly to him, as that no 
one can pretend to the leaſt Right in them, with- 
out his Permiſſion or Conſent. Concerning which 
Dominion or Property of Almighty GOD, Philo 
the Jew (lib. de Cherubim p. 97. Ed. Genev.) treats 
at large, and with Regard to that ſuperior Right, 
called the Right which Men hold over Things * 
* "hep 4 only. Yet becauſe he himſelf ſtands 
in Need of no foreign Succour, and becauſe it is 
not poſſible for any Thing beſides to make an Ad- 
dition to his Happineſs ; therefore his Goodneſs 
inclin'd him to be bountiful and gracious to his 
Creatures, and to give them the Privilege of uſing 
each other for their mutual Benefit. But Man 
eſpecially hath in ſo extraordinary a Manner taſted 
of the Divine Favour, that all other Creatures are, 
by a common Strain of Speech, ſaid to have been 
at firſt made for his Uſe and Service. Though 
this Right of GOD over all Things is very difte- 
rent from the Right of Men to the ſame Poſſeſ- 
ſions. So. that the Reaſoning of Diogenes the Cy- 
nic * was falſe and vain, when he thus argued, 
All Things belong to the GODS ; wiſe Men are the 
Friends of the GODS; all Things are common a- 
mongft Friends; therefore all Things belong to wiſe 
Men. Let it is too bold and arrogant a Pretenſion 
in ſome Authors, whilſt they tell us, That ſhould 
any Thing fail of turning to the Advantage of 
Mankind, it muſt follow, that fuch a Thing was 


+ Apud Diogen. Laert. I. vi. ſ. 37. ubi vid. Menag. 
tom. 1. Edit. Amt. 
Archbiſhop King's Treatiſe De Origine Mali, c. iv. 1. 2. F. 
n. 3. . f Add. Arrian. Epiaet. |. i. c. 16. initio. 


Of the Power of 


with the Admiration of our own Nature, 


b Politic. I. i. c. 8. p. 304. C. Edit. Pari/. 
4 See the Honourable Mr. W_ Diſſertation concerning the final Cauſes of Natural Things. ﬆ 
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created in vain ; and that *tis hence 
the whole World is the common Poſt. vt 
man Race, and what they may (if thus a iy 
general Body) not unjuſtly term heir om wa + 
was Ariſtotle's Miſtake ; If then, ſays he wh 
* makes nothing imperfetily,” and nothing in po 9 
muſt of Neceſſity have made all theſe Thin * 
Sake of Men. Lucian © delivers himſelf =o 1 205 
Purpoſe; Had not Men been created, the Con nw 
of the Omiſſion had been no leſs than this, Tha en 
Grace and Beauty of the reſt of the orld bat a 
without a Witneſs, or Beholder ; and that the 17 
themſelves had deſpis'd their own Wealth, as 10 oo 
the Enjoying *. But certainly the great Fra wa 
the Univerſe might, in all Appearance, oy . 
more compendiouſly erected and adorn'd y 
been the Intention of its Author to make nog; k 
but what ſhould, in ſome Reſpect or other. ſ 
Occaſions of Men * 4 yp 
en“ !. And it was not ill fy 
Seneca, Nimis nos * ſuſpicimus, fi digni nobis Gram, 
propter quos tanta moveantur : We are too much Iain 
Z 
ourſelves worthy to have all theſe glorious ax fo 
only on our Account. Yet let this be as it will * 
much is evident; that Man makes his Advan a 
of other Creatures, by the Grant and Licence x 
Heaven: As we may apprehend from this cat 
Argument, That, without the Uſe of thoſe Th; 
human Life could not be preſerv'd, for which G. 
vice ſome of them do, as it were, freely delive 
themſelves up into our Hands. Since then 600 
Almighty hath conferr'd on Man the Privilege of 
Life, he is, at the ſame Time, ſuppos'd to have a. 
low'd him the Uſe of every Thing neceſſary for the 
keeping and maintaining of that his Gift *, The 
ſame Truth is confirmed by the Authority of the 
Holy Scriptures, which expreſly mention GOD'; 
inveſting Man with Power and Dominion, not on- 
ly over Vegetables, but over every living Thing, 
produced either in the Air, in the Earth, or in the 
Sea . Yet this Conceſſion hath not the Force of 
a Command, but only the Allowance and Indulg- 
ence of a Privilege; which any Perſon may 1 
far as he thinks fit, but is not bound to. exercie 
it at all Times, and upon all Occaſions. For o- 
therwiſe Man would offend againſt the Divine 
Law, ſhould he let any Animal go free, or ſhould 
he neglect any Opportunity of bringing the ſame 
Creature again under his Subjection; which n0 
Man in his Wits will affirm 5, But ftill th 
Power of Man over Brute Creatures is of a di 
ferent Nature from that Dominion or Sovereignty 
which is exerciſed over Men: Becauſe Brutes ar 


c EY P- 181. 


e De Ira, I. ii. c. 27. Add Charron de la Sageſſe, I. i. £ % 
s Gen, i. 28, 29. See P/alm exv. 16. 
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: See Gronwuius's firſt Note on Gretius, I. ii. c. 1. F. 11. 
The Greek of Hefiod is, 


Xetjuara ag wuxn mite: Junoios Bgotoios. 


us ille arbiter nurtris ſui im. 


2 Seneca uſes the ſame Expreſſion, as Mr. Hertius has obſerved, Uſusfrutus noſter eft, cujus t "s f 
ſides that the Notion 5 


perat, Coaſol. ad. Marc. c 10. As for that Paſſage of Euripides which M. Hertius Joins to it, 
che ſame, our Author quotes it in the next Chapter, F. 1. 

3 See an Engliſs I'reatiſe written by Mr. Boyle, call'd, A Diſcourſe concerning the final Cauſes of natural Things, the Eur 
of which may be found in the Univerſal Library, 'Tom. ix. p. 63. And, alſo, a Treatiſe, De Origine Mali, written by Dr. At 
Biſhop of Londonderry, and fince Archbiſhop of Dublin, cap. 4. F. 2. p. 5. he 

4 | ocean in his Eſſays, ſpeaks ſomething like this, I. ii. c. 12. Let a Man convince me by his Eloquence ron 
Foundations theſe great Advantages are built, which he prides himſelf to have over the other Creatures. Who has perl * 
him that this admirtible Architecture of the World, conſiſting of the Celeſtial Arch, bedeck'd with the inextinguiſhable 4 s - 
the Sun and Stars moving ſo ſwiftly above our Heads, the prodigious Tides of the vaſt Ocean, were at firſt created, * 
continued ſo many Ages ſor his Convenience and Service ? See Marron on Wiſdom, I. i. c. 40. No 3, 4, 5. Mr. Bayle, = 
bis Thoughts about a Comet, p. 226. cites another Paſſage of Seneca, where the Philoſopher ſays, that the Cares 0 Pros 
do indeed exten to us, and we have a Part in it, but their End is more conſiderable than our Preſervation. E- 
majus iilis [Seli, Lune, & ceteris Coleſlibus] hoy ware fit majorque aftiis ſui frudlus, quam ſervare mortalia ; tam | 
_ or a principio rerum pra miſſa mens eft, is ordo mundo datus, ut appareat curam noſtri non inter ultima di 

Benefic. I. vi. c. 23. 

This Remark of our Author's ought to be placed at the End of this Paragraph, where it will much better agree vi 0 

Senſe, ; 
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Crap. III. 
apable of any correſpondent Obedience ari- 
— Tom the Obligation and becauſe this is a 
much more abſolute Sway, than that with which 
Men govern each other. The Divine Prohibition 
to the Jews, from feeding on ſome certain Animals, 
doth by no Means retrench or impair the Right of 
Men over Beaſts, the Reaſon of that Injunction 
ſeeming to have been taken from Phyſick . Mr. 
Selden * reports it, as the Opinion of the ancient 
Rabbins, That Adam was forbidden to eat any 
Manner of Fleſh, (GOD having commanded him 
to feed on the Herbs of the Field) but that Noah 
afterwards was diſpenſed with in this Particular, 
by the Grant in Gen. ix. 3. yet ſo as to be {till un- 
der an Obligation to abſtain from Blood, and 
from any Joint or Limb of any Creature, taken from 
it whilſt alive . The ſame Author adds, That the 
Blood of Fiſhes was excepted from the Prohibition 
nay, that they might eat theſe Creatures alive, as 
Oyſters, &c. or ſuch of them as died by Chance ; 
neither of which it was lawful for them to do, with 
regard to terreſtrial Animals, | 
III. If, in the next Place, we conſider this Power 
of Mankind, with reſpect to the Things themſelves, 
whether animate or inanimate, which Men uſe, 
waſte, and deſtroy ; that no Injury is hereby offer'd 
to thoſe Creatures, may clearly be evinced, as well 


from the Nature of Man, as from the Grant and 


Allowance of GOD. For it can, on no Account, 
ſeem probable, that a Maker of infinite Goodneſs, 


if and of infinite Wiſdom, would impoſe ſuch a Ne- 


ceſſity on Man, the Principal of earthly Creatures, 
as that he ſhould not be able to preſerve himſelf 
without injuring others, and, conſequently, without 
the perpetual Commiſſion of Sin. To which, if we 
add the expreſs Licence of GOD, that muſt remove 
all Doubt and Scruple,which might, otherwiſe, have 
riſen, eſpecially about the Slaughter of Animals. 
And, if there appear any Cruelty or Barbarity in 
ſuch a Practice, it is ſufficiently taken off by this 
one Conſideration, That their Divine Author hath 
appointed theſe his Creatures to ſuch a Condition, 
and to ſuch a Service in the World, and hath 
granted to Men fuch an Authority over them, 


= which, if they exerciſe, (whether by the Deputa- 


tion, or only by the Permiſſion of GOD) they cer- 
tainly do no Injury. Now, as for Vegetables, and 
other Things deſtitute of Senſe, there ſeems, with 
regard to them, to be no more of Difficulty in this 
Point ; it being impoſſible to diſcover that they 


ſuffer any hard Treatment, or unjuſt Hurt, when 


they are conſumed by Men ; eſpecially, ſince they 
mult neceſſarily periſh, and be deſtroy'd, either by 


: | Beaſts *, or by the ſpeedy Turn of the Year, and 


the Change of the Seaſons ; and farther, ſince many 


| of them had never been produced without human 
W Pains and Endeavours. 


ans and The Superſtition of the 
Egyptians, in abſtaining from certain Pot-herbs, is 


Wot of Weight enough to give us any Stop in the 
& preſ-nt D ination * 
+ ctermination *. 


IV. But then, as to living Creatures, which are 


A cucd with a Senſe of their own Being, and cannot 


De Jur. Nat. & Gent. fee. Heb. I. vii. c. 1. 
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leave it without Pain and Trouble, the Point ap- 
ars, in ſome Meaſure, dubious to many, who have 
conſider'd the Liberty of Men againſt Brutes, only 
on the Principles of Reaſon. For, from GOD's al- 
lowing the firſt Man to have Dominion over other 
Animals, it doth not preſently flow as an evident 
Conſequence, that he was, at the ſame Time, in- 
veſted with ſo wide a Commiſſion, ſo infinite a Li- 
cence, that he might ſlay them even tor unneceſſary 
Uſes ©: For Man hath Dominion too over Man, 
and yet cannot, in the leaſt, pretend to any ſuch Li- 
cence as this againſt his Fellows. Nor could Men 
have complain'd, that the Divine Goodneſs was 
ſparing towards them, or had made an ill Pro- 
viſion for their Neceſlitics, tho* they ſhould have 
been denied a Power over the Lite ot Animals ; at 
leaſt of ſuch as did not threaten any Hurt or Dan- 
ger to the Life of Men : Inaſmuch as the Work of 
thoſe Creatures, in cultivating the Earth, together 
with what comes from them otherwiſe, as Milk, 
Eggs, (ſuch as are not neceſſary for the Propaga- 
tion of the Species) Wooll, and the like, might 
have been ſufficient to ſuſtain Men in a tolerable 
Way of Living. Nor did GOD, by commanding 
Men to facrifice them, as a Token of Divine Wor- 
ſhip, confer any Power or Privilege of turning them, 
at Pleaſure, into Food. For ſuch Things as are law- 
ful to Mankind, only by ſome peculiar Command 
of GOD, may {till remain unlawful, except in that 
particular Cale. Hence it was, that many of the 
ancient Philoſophers utterly diſapproved of this 
Practice. For why ſhould Man, on the bare Ac- 
count of ſuperiluous Pleaſure, rob an harmleſs Ani- 
mal of that Life, which it enjoys by the Gift of 
the ſame common Creator? Eſpecially, ſince even 
the Examples of the fierceſt Wild-Beaits, of Lions, 
Wolves, and other Devourers of Fleſh, will do 
them no Service, if urged in their Excuſe. For 
theſe are ſo fram'd by Nature, as not to be able 
to ſupport Life without feaſting on Blood, and to 
loath and reject that common Proviſion afforded by 
the Earth. Whereas Men are not under the like 
Caſe of Neceſſity ; receiving very commodious Nou- 
riſhment from other Food, and being oblige to 
prepare Fleſh by dreſſing or ſeaſoning it, before 
they can make it agreeable to their Digeſtion. We 
hear, indeed, of ſome barbarous Nations, which make 
Uſe of no Fleſh or Fiſh but what is raw, and ſup- 
port themſelves with that; as Rochefort reports 
of the Coaſts on Davis's Streights. But the ſame 
Author tells us“ of the Inhabitants of the Province 
of Paſto in Peru, That they eat no Manner of Fleſh , 
and that, if deſired but only to taſte any, their Anſwer 
is, They are not Dogs. 

Others have obſerved, in relation to the preſent 
Enquiry, that whereas thoſe Animals, which natu- 
rally feed on Fleſh, have their Fore-tecth oblong, 
ſharp, and divided from each other, that ſo, by clo- 
ſing them with a deeper Stroke, they may grind and 
ſeparate the Pray ; Man's Teeth are ſhort, joined 
one to the other, and ſpreading round, after the 
Manner of thoſe Animals, which live on Herbs and 


© Add Deuteron. xii. 20. d Vid. Diedor. Sic. I. i. c. 89. 


vit. xi. 2. and Gretins, De Ferit. Relig. Chriſt. I. v. F. 9 


22 


This is a little dubious, whatever other Authors ma in hi i 
„ dubious, thors may ſay, and particularly Mr. Fleury, in his Treatiſe of the Mann 
8 c =. Lt. {jraclites had not a better Conſtitution, nor a more 1 Health, than . other Nations, who eat of doch bort 
. 3 a : ey abſtained from. It ſeems that the Prohibitions of the Law were grounded upon mere politick Reaſons, ſo far 
3. ed their particular Notions, Opinions, and the Conſtitution of their Commonwealth. See Mr. Le Clerc's Note upon 
2 : ( : But be that how it will, whatever Motive we attribute to the 

4 this Law was only poſitive, it in no wiſe deſtroys the natural Right which Man has over the Beaſts, and all oth 


aan Creatures, 


e- 
cr 


= * Our Author ſpeaks verv pleaſantly here i j e . : 
WV cool. v piealantly here in all his Editions, By other Beaſts, as if the Beaſt Man did not f. 
elables, the other Beatts would. And Mr. Hertius bas overlook'd this . Miſtake in his Edition of 1 3 = mg — 


Fruits ; 


F 
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Fruits; and that on this Account we are neceſſita- 
ted to make uſe of Knives for dividing the Fleſh 
we eat; whilſt the Creatures, which eat this as 
their natural Food, ſtand in no Need of ſuch Aſſiſt- 
ances or Inventions : That thus we {ſee Children, 
by the bare Impulſe of Nature, loving Fruit beyond 
all other Proviſions, and preferring Apples, Cher- 
ries, and Nuts, to the moſt exquiſite Dainties of 
Fleſh ; becauſe in them Nature is not yet corrupt- 
ed, nor their Appetites debauch*d by ill Cuitoms 
of Eating *. It is farther evident, that the Fierce- 
neſs and Cruelty of Men, having been firſt ex- 
cited, encouraged, and hardened by the Slaughters 
of Beaſts, afterwards broke out againſt their own 
Kind ; and thoſe, who had taken a Delight in de- 
ſtroying the harmleſs Race of dumb Creatures, 
made it their next Step to murther weak and de- 
fenceleſs Men. Diogenes Laertius, in his Life of Py- 
thagoras®, reports that Philoſopher to have forbid 
the killing of Animals, xowoy Jixaior ? £xo0v- 
rr uyns, As enjoying the ſame common Right of 
Life and Soul with ourſelves. This, indeed, (as the 
Hiſtorian goes on) was his Pretence : But the true 
Reaſon of his commanding his Followers to abjtain from 
all living Creatures, was, That he might exerciſe and 
train Men up in a more eaſy Method of Food, by Means 
of which they might always have ready at Hand, a 
large Proviſion of Meat, requiring no Fire to dreſs it; 
and as much Drink as they had plain Water. Tor this 
Fay of Suſtenance he thought moſt proper to produce 
Health of Body, and Quickneſs of Mind. Tho? Lucian 
(in ſomnio ſeu Gallo, Vol. II. p. 174.) bringing him in 
under the Shape of a Cock, makes him give this 
Reaſon for his Opinion: «I conſider, ſays he, that if 
the Precepts I {ct on Foot were common, and 
« ſuch as many had deliver*d before, I ſhould not 
<« be able to prevail with the World to look upon 
me as any extraordinary Perſon ; but the more 
« ſtrange and unuſual the Doctrine ſhould be, 
« which I offer'd, the more new and ſurprizing I 
<« ſhould appear, and gain the more Admiration.”” 
Add Jo. Scheffer. de Philoſoph. Ital. c. 14. 
Plutarch in Grill.“ Man, with a craving Appe- 
« tite, drawing all Things to himſelf, trying all 
Things, taſting all Things, as being ſtill ignorant 
of his own Nature, or what is agreeable to it, is 
« the only Creature in the World that lives, in ge- 
6. neral, upon every Thing which comes to his 
« Hands. Firſt, He uſeth Fleſh without the Excuſe 
« of Want or Neceſlity, when he might, at any 
« Time, gather other Food from the Seeds and 
% Plants, with an inexhauſtable and never-failing 
« Store. But thro' Luxury, and Diſdain of his pro- 
per and neceſſary Proviſion, he follows ſtrange 
and polluted Diet in the Slaughter of Beaſts, ex- 
e ceeding the moſt ſavage Creatures in Fierceneſs 
« and Cruelty : For Blood, and Slaughter, and 
<« Fleſh, are the proper Suſtenance of the Kite, the 
« Wolf, and the Dragon, as Fiſh and Spoon-meat 
« are of Men.** The fame Author, in his ſecond 
Oration about the Eating of Fleſb, among many other 
Things, offers what follows: © At firſt they fed, 
<& perhaps, on ſome wild or hurtful Animal; then 
< on Birds and Fiſh, *till their Appetite, thus taught 
« and accuſtom*d, proceeded to the Ox that la- 
© buurs in our Service; to the Sheep that cloaths 


Vid. Anton. le Grand. Inſtit. Philoſ. Carte/. Part VI. Art. 3. 
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Book jy 
and adorns us; to the watchful Cock x 
our Houſe. Hence, by Degrees, addin 
and Force to their inſatiable Deſires, 


out into the Murther of their Brethr 
Miſeries of Blood and War. 


Aratus Phenom. 
The faithful Ox, accuſtom'd to the 
«© DefiPd the Table. | 


Add Plin. I. vii. c. 45. & Val. Max. I. vii 
inter damnatos, n. 8. 1 
&« Sueton. Domitian. c. 9g. Allan. V. II. lib 
cap. 14. Dio Chryſeſt. Orat. 64. p. 592. Edit ” 
rell. Cicero de nat. Deor. lib. ii. c. 60, 1 
* Nicel. Damaſcenus reports of the PHH] 
That it was a capital Crime amongſt then, 10 
a Jabouring Ox, or to ſteal any Inſtr; of 


Agriculture. So Aloys Cademnft, in his Voys, 
c. 57, 60. tells us, That the People of the Ki 
dom of Calecut ſhew the like ſacred Veneraia 
to Oxen. And the Nemages, as Diedoy. Hie. g. 
lates, I. iii. c. 32. p. 165. Ed. Rhodom. gave * 
Bull and the Cow, as, likewiſe, the Kam and he 
Ewe, the Name of Parents, as affording the 
daily Support of Life. Sfrabo, l. xv. p. 400. ob. 
ſerves of the Brachmans, that they eat the Fleh 
of thoſe Creatures only, which do not a9 
Mankind in their Works. Varenius, Deferigy, 
Japon, c. 23. reports much the ſame of the %. 
poneſe, who are ſaid, likewiſe, to profeſs an Aver 
ſion to Blood, and no leis to Milk, which they 
take to be nothing elſe but white Blood. 
We may here, likewiſe, by the Way, remat 
what is in Plutarch's Sympofrac. lib. iv. c. 4. U 
= that Fiſh are the moſt proper Diet. Fa, 
ays he, as to the Creatures which live with u 
upon the Earth, ſuppoſing them to have no other 
common Rights with Mankind, yet, at leaſt, they 
receive the ſame Nouriſhment, they breathe, and 
waſh, and drink as we do; and when we kil 
them, their piteous Cries make us bluſh for our 
Cruelty : Beſides, that the greateſt Part of then 
are made familiar to us, by dwelling and feecing 
ſo near. Whereas, on the contrary, the Race d 
Sea Animals is utterly ſtrange to us, is born and 
bred, and lives, as it were, in another World; nor 
are we reſtrain'd from killing thoſe Creatures by 
their Cry, by their Aſpect, or by any Servic 
that they can do us. For they can, indeed, be n0 
Way uſeful in our Buſineſs, not being able s 
much as to live in our Element. Our j-arth 84 
Kind of Hell to them; they dic almoſt as loan 
as they touch it. On the other Side, the yl 
reans were more averſe to eating Fiſh than a 
other Animals; the Grounds of which Opinio 
are examin'd at large by the ſame Author, H 
Po. 1. viii. c. 8. So, likewiſe, XIpbilin. reports 
That the Caledonians never taſted Fiſh ; nay, tao 
they had them in great Plenty, Epit. Din. u 
Sever. One of the Reaſons there given, 155 
That other Animals deſerve their Death at dd 
Hands, by ſome Way or other doing us Miſclt 
whereas the Fiſh neither hurt us, nor are able d 
hurt us. That, amongſt other Animals, ſont: 
ought neceſſarily to be kilPd, leſt, by multiply 
too faſt, they ſhould rob Men of their Suſtenan 


d Lib, viii. Sect. 13. 


hat guards 
8 Stren 

they brobe 
en, and the 
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: The original Greek is this, ET youg x; To Qorever anayopiueiy, jo? r ye 4ATTE UA TwY Cu wy R u 0 i,] Aux, * 
Au Ar e FELT Ke T2 9 amiflic, Tor iynvxur aneyogiwe antial ai, owugxur xy ouvihiguy tis tvxaNiay Big rug ange , ö 
x4Folg ih vg rοανν. aTvVeRs Te Ge mutvorg, Ky u, ue vu, irre ö Y Eu g uyieicey, x) uyng 0ZurnTH rig. 
ae, Pittagaras's Speech in Ovid's Metam. xv. Fab. 2. v. 75, Ic. GCret. ad Gen. xlvi. 34. Plato Timæo circ. fin, 
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cc ies and Hens. Whereas (again) the Fiſh, Liberty to do to the other, with whom he is thus 
40 wha reel, as it were, in dir Warld, give engaged in Hoſtility, whatſoever he thinks condu- 
« us no Occaſion to hurt them: But we are ſet cive to his own Intereſt and Convenience. Yet 
« againſt them only becauſe our extravagant Gree- ſuch a State of War, in which Men ſtand towards 
e dineſs and Luxury is ſupplied by their Deſtruc- Brutes, is very different from that which ſometimes 
« tion.“ Porphyry * is very prolix in attempting to ariſeth from Men's Claſhing amongſt themſelves : 
ſhew, that Abſtinence from Fleſh is, in the higheſt Inaſmuch as the latter is neither univerſal, nor 
Manner, the Duty of Philoſophers, who place all perpetual, nor extends itſelf promiſcuouſly to all 
their Happineſs in GOD, and in the Imitation of the Manner of Licenſe againſt each other. As for 
Divine Nature. Amongſt a great Number of Ar- the fiercer Animals, they give evident Proofs of 
guments, the Subſtance of which hath been, for the their being placed in this hoſtile State, whilſt, up- 
moſt Part, already deliver'd, he endeavours to de- on every Advantage and Opportunity, they are rea- 
monſtrate, That all Souls, endued with Senſe and dy to exerciſe their Violence againſt Men; and he 
Memory, are, likewiſe, Partakers of Reaſon; and that would have us ſpare theſe, doth, at the ſame 
that ſince we may diſcover thus much in other Ani- Time, require us to put them under fiercer Cir- 
mals, we ought to extend our Juſtice to them, cumſtances, and a more ſecure Condition than our- 
which conſiſts principally in offering no Hurt with- ſelves. And then the more mild and gentle Crea- 
out due Cauſe : And that we have a convincing Evi- tures do not offer themſelves to the Service of Men, 
dence of the Reaſon of Brutes, in their being ca- by virtue of Em Obligation, but as they are either 
pable of Madneſs and Diſtraction. To this Time bribed by Food, or conſtrained by Force; upon 
the Benjans in Cambay, believing the Souls of Men Removal of which Inducements they will return 
to remove, at Death, into the Bodies of Beaſts, ne- to their natural Liberty, and ſome of them will be 
ver hurt any living Creature, nor dare to turn them ſo hardy as to aſſault and encounter Man. Again, 
them into Food; nay, they have Hoſpitals erected others increaſe ſo prodigiouſly, that it is neceſſary 
on Purpoſe, for the Reception of diſeaſed and maim- for us to retrench their Number, leſt we ſhould be 
ed Birds”. Phill. Baldæus, in his Deſcription of the ourſelves reduced to a narrow and inconvenient 
Iland Ceilon ©, reports, That the Bramines, even when Dwelling '. It is to no Purpoſe denied by ſome, 
converted to Chriſtianity, keep their old Method of that the Lawfulneſs of hurting and of eating Brute 
Living; and that if they be encounter'd with that Creatures may be inferr'd from this Defect of com- 
Text of Scripture, To the Clean all Things are clean; mon Right between them and Men : Becauſe, (lay 
| they reply in another, that, the Kingdom of GOD theſe Authors) though no Injury be done to the Brutes, 
is not in Meat and Drink: That they have been ever yet we injure the Creator of them, (unleſs we are ſure 
accuſtom'd to their light and eaſy Diet, and find them of his Conſent ) as, likewiſe, their Owners or Proprie- 
ſelves very well upon it. Thus the whole Nation of ors. But this Objection is vain and idle: For that 
the Apalchitæ, of old, never taſted Fleth or Fiſh, very Conſideration, that the Divine Creator hath 
till they learnt this Cuſtom from the Europeans. not eſtabliſhed a Right common to Men with 
V. But though, in theſe Arguments and Au- Brutes, is a ſufficient Evidence, that he ſuſtains no 
thorities, ſo much ought juſtly to be commended, Injury, when they are hurt by Men; becauſe he 
as makes for the Encouragement of Temperance himſelf was pleaſed to ordain this State and Con- 
and Frugality, and for the hindering the finer Spi- dition between the former and the latter. And, 
rits from being obſtructed, and, as it were, mir'd up as to the other Part of the Objection, it is a dif. 
with too grois Feeding ; yet, that the killing and ferent Queſtion, Whether Man can do any Inju 
the eating of animate Creatures is really not ſinful, to a Brute? And whether, by the Intervention #4 
may be ſufficiently proved by the bare Strength Occaſion of a Brute, he may injure another Man ? 
of Reaſon : And the main Evidence ſeems to be The firſt is only denied by what we are now 923 
this, That no mutual Right or Obligation paſſeth ſerting, and not the ſecond: Nor will it be im- 
between Men and Brutes, nor ought to paſs by rtinent to the Argument in Hand, to add this 
the Direction of Nature ©. For we neither Ane that en Remark, That ſince the tame and harmleſs 
the Law of Nature, by virtue of its abſolute Au- Beaſts would be otherwiſe expoſed an eaſy Pre 
thority, commands us to maintain Friendſhip and -to the Violence and to the Hunger of the wild — 
Society witli Brutes; nor are they capable of ſuſ- ravenous, their Condition is rather better'd than 
W taining any Obligation towards Men ariſing from impair'd by that high Degree of Power which Me 
1 Covenants. From which Defect of all common exerciſe over them; which, in affording them a 
Right there follows, as it were, a State of War, conſtant Proviſion of Food, doth, as it were, pay 


3 and are, upon very probable Grounds, ſuppoſed to them againſt the Aſſaults of their ſavage Enemies * 
4 be willing. And, in this State, each Party hath Now, what hath been here . * 


1 | is 
: Lib. iv. Tec! aro xn. d Add Abrah Roger. de Bramin. Par. I. c. 1. & 18. C. 47. 4 Rochefort deſcript. Autillar. 


3 IP. IT. c. 8. © Cicero de Finib. bonorum & mal 1. ii F 124 * 
WS otagm. Philoſoph. Zpicur. Part III. c. 25. orum, I. Iii. c. 20. See Exod. xxiii. 29. Deut. vii. 22. Add Gaſſind. 
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a See l. ii. e. 3. F. 2. before - going, and Grotius, I. i. c. 1. f. 11. Cicero has a Paſſage, alſo, fr i 
7 2 to be drawn, homini nihil juris eſſe cum beftits. Præclare enim Chryſigpus, cetera — eſe 11200 
2 8 4 ſocietatis ſue, ut beſliis homines uti ad utilitatem ſuam 22 fine injurid. The ſame Author, alſo has inother 
| — ** the Right that Man has over Beaſts, and other Creatures: ltaque ad hominum commoditates & uſus ants rerum uber- 
f 3 ow ew rn fo „ 1 _—_— conſulto nobis, non fortuito nata wideantur ; nec ſolum ea que frugibus atgue 
. ©!!! ve proper here to 2dd two Reflections made by Mr. Le Clere, in his Phyſicks, I. i oy ij 
. 0 \ x icks, I. iv. c. 12. f. 1c, “ 1. 
. _ 2 die uf themſelves in a few Years ; and when they die, their Souls die as well as dan Valle ; 42 — We 
We. 4 14 „ t is, certainly, a Piece of Cruelty to deprive thoſe Beings, that have Senſe, of a Thing, whoſe Loſs the feel, 
2 ns © em Pain, but not to deſtroy a Being which has no Senſe after its Deſtruction. that a Man, who . 
a 8 re wow as cruel, becauſe Mens Souls ſurvive their Bodies, and paſs into an Eſtate, where they may lam 
F rk 1 ion of Life. But Beaſts, being once dead, feel nothing, becauſe their Soul periſhes at the ſame Time 15 3 
f 5 what Manner ſoever it be done. 2. It is Cruelty to ſeparate, from the Body of a living Creature, a N _ — 
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betwixt thoſe who both are able to hurt each other, them the Price of their Life, and, likewiſe, protects 
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is no common Right uniting and equally affecting Followers of Py1hagoras, as Porphyry obſerye,, 
Men and Brutes, others have long ſince demon- Gentleneſs and Mercy towards Beaſts, the Int. 
ſtrated *®® Which too is the Reaſon (as we may duction to Love and Pity towards Men, I. jj; 0. 2 
here add by the Way) why Property obtains its p. 125. Ed. Cantab. de Abſtinentia. Nor Was I 
Force and Effect only againſt other Men, and not, Advice of the Chineſe A tr; pare Mentius, altogs 
in like Manner, againſt Brutes; inaſmuch as they, ther amiſs, That the King ſhould give no Perſon Lick 
when they devour what we poſſeſs, cannot be ſaid 7o uſe Nets with ſmall Maſbes; that by thi; Mean 
to do us an Injury. Thus GOD, in the Language the greater Fiſh only ſhould be taken, and the leſſer bon 
of Scripture, * feeds the Birds *, even when they Power to eſcape ; which, ſufficiently growing in th 
conſume the Corn produced by our Toil and La- following Years, would afford a Supply at all Tim nl 
bour. Yet the Owner of Beaſts may ſometimes do for all Perſons. As, likewiſe, that none ſhould h, a 
us Injury or Damage, when they break in and de- /ow'd t kill Hens, Porkers, or other Animal;, * 
ſtroy our Harveſt, for not keeping them with a 7hey were come to their full Growth ; that they nh 
ſtricter Care. In one Reſpect, indeed, and in a very the more eaſily give a full and conſtant Provifin o 
wide Senſe, the Beaſts themſelves may be ſaid to Fleſh. Whence it became a Cuſtom, amongſt the Ch, 
have the ſame Right with us; when, by the ſame neſe, never to kill any living Creatures, till they by 
Right (as it were) by which they invade our Poſ- attain'd that Pitch and Maturity, which Natur: bal 
ſeſſions, by the ſame we drive them from thence. aſſign'd them. Comp. Deut. xxii. 6, 7. agree, 
VI. Yet, that the Abuſe of this Power, and eſpe- to which is that of Phocilydes : 
cially ſuch as is attended with fooliſh Cruelty and The Neſt's whole Family you muſt not ſeize, 
Barbarity, deſerves to come under Cenſure *, is be- But leave the Dam a future Brood to raiſe, 
ond Diſpute : For, as it is the Intereſt of particu- The Action of Alexander Severus“ (recorded by 
States, that no Perſon ſquander away, or waſte Lampridius, c. 22.) is, likewiſe, worthy to be me. 
and ſpoil his Poſſeſſions; ſo it turns to the Preju- tion'd on this Occaſion. When the People of Rm 
dice of the univerſal Society of Mankind, and to complain'd to him of a great Dearth and Scarcit 
the Diſhonour of GOD, the Giver of ſo great Gifts, he ask*d them, by a publick Officer, what Kind 
to conſume them idly and wantonly, without pro- Meat was dear ; and finding, by the commonC | 
moting any Benefit or Advantage of Life. Thus that Beef and Pork were the Subject of the Con. 
GOD was pleaſed eſpecially to command the Jews, plaint, he did not lower the Price, but order'd thy 
to allow their Cattle Reſt from all Work on the none ſhould kill a Cow or Heifer, a Som or Sucking 
Seventh Day . Plutarch * tells us, The Atheni- Pig; and by this Means, within a Year,or leſsthantyg 
ans inflited a Penalty on a certain Perſon who had Years,there was ſuch Plenty of both Sorts, that ron 
ftript a Ram of his Skin whilſt alive *. And the Eight-pence the Pound, they came to Three-pence, 


2 See Lib, ii. c. 3. ſ. 2. & Gro. I. i. c. 1. ſ. 11. b Matt. vi. 26. © Exod. xx. 10. xxiii. 12. Det. v. 14. x,,, 
1 Cor. ix. 9. Num. xxii. 28, 32. Prov. xii. 10. Comp. Deut. xx. 19. Rom. viii. 19, Oc. 4 Orat. 1. De V/ Cars. 


W 


© hath Senſe, and is profitable to another ſo long as it is united to the Body, as it happens when a Man is ſlain, whoſe Lok is a 
% Injury to the Society of which he was a os Ju But it is no Cruelty to lay a living Creature, which is of no Uſe to anothe: 
« hut when it is dead, and would do Miſchief if it lived. For it is evident, that if no Beaſts were lain, their great Number woul 
* be noxious to Man.“ All theſe Reaſons prove, beyond Contradiction, that Men do Beaſts no Injury by ſlaying and eating then, 
But it may not be improper to ſhew, after Archbiſhop King, De Origine Mali, c. 1 Sect. 5. F. 5. That Beaſts cannot complan, 
that they were appointed by the Creator to be Food for 2 GOD gave them Life upon that Condition, and they had never 
been, had it not been for x Sy Wherefore the t, if they had Senſe enough, to praiſe their Creator, of whom they hold i, 
becauſe it is better to enjoy Life and Senſe for ſome Time, than to be always a Lump of Matter, and void of all Perception. x. 
ſides, Beaſts enjoy preſent Satisfaction always, without remembring what is paſt, or diſquieting themſelves with what is to cone; 
and, og # all, they _ leſs by being kill'd, than they would if they died of a Diſeaſe, or old Age. 

1 See Note 3. p. 365. 

2 Marcus 4A. ſpeaks to this Purpoſe, in his fine Paſſage of his Reflections, Te pir aMyog g x Kab Alk 


- * 


1 OT oxenirong, ws Ay ov x, N 7 xv. 7 x pryano@eorus, 2 tacvdigus, Toi; 92 ardewnroyg, ws N xi, Xe KOWWNIKWG, I. vi. e. 23. tb 
nobl 


uſe all Creatures, and all other Things, y and freely, as a Man, who hath Reaſon, o _ to uſe ſuch Things as have none. & 
for Men, uſe them according to the Laws of Society, as Men of Reaſon ought to be uſed. See, alſo, Sad. der, in the Religion d 
the ancient Perfians publi by Mr. Hyde, Port. 38. In ſhort, the Abuſe of that Power, which Men have over Beaſts, is de 
more criminal, becauſe it often tends to the Prejudice of Men. Hence it is, that the Laws of Triptolemus forbid the killing ofay 
Creatures in Agriculture, c. Porphyr. de Abſtinen. I. iv. $.22. And it was a capital Crime among the Phrygian,, as Mal 
| wy age + . lib. iii. cap. 1 $ numb. 2, 3. NF pn, 4 i 
3 The Greek is, Oi & Nubayignc Ty Te Ta bnfic rgabrur weir i roi r Ts Qiarlgury x) PrnoixTigworC, . 
nen. I iii. c. 20. See Mr. Le Clerc's Comment. on Gen. IX. 4. ind what I have ſaid in my Treatiſe of Gaming, I. iii. oy y. 7. 
+ This Example is not much to the Purpoſe, becauſe it _— an Expedient which Alexander Severas made uſe of upon a f 
ticular Occaſion, wherein it does not appear that there was iſe any Abuſe. 


C HAP. IV. 
Of the Origin of Dominion or Property. 

1. Property and Community are moral Qualities. | v111. The Opinion of the Ancients about the Origin 
11. What is Property and Community. of Dominion or Property. 
111. That it has no Place, but where there are more|| 1x. Grotius's Fudgment conſider d. 

Men than one. x. X1, X11, XIII. The Arguments of thoſe who q 
Iv. It proceeds immediately from an Agreement among the Community of Goods uſed among itt 

Men. | cients. 
v. Of the ancient Community of Goods. xiv. In what Senſe Dominion is ſaid to be i) Mi a 
vi. By what Degrees Men departed from it. - Right. 
vII. That it was profitable to Mankind. | xv. How far Infants are capable of Proper). 


I, H AT this Power of Mankind over lation to other Men, (for no human Prop 
Things ever began to take Effect in re- ty ought to be oppoſed to the rant, 


CAP. IV. Dominion or Property. 363 

; al this indefinite Right- e Manner, to any other. For we take Dominion 
= — — N by virtue of which = Property to be the very ſame. Though ſome 
oP ſuch a Thing belongs to one Perſon, and affirm the Right, as ſeparated from the Uſe and 
4 ne elſe, is all owing to another Principle: Profit, to be Property, and as join d with the Uſe 
Of = hich before we proceed to treat, it feems and Profit, to be Dominion; which nevertheleſs is 
cceffary to premiſe, that Property and Communion a Difference that doth not perpetually hold. Some 


aalities, which do not affect the again are over- nice, whilſt by Property they under- 
T bingo 3 as to their intrinfick Nature, ſtand the Thing it ſelf under that Quality, by _ 
: but only produce a moral Effect with Regard to it belongs to me, and to none beſides; and by 
4 other Perſons : And that theſe Qualities, as all Dominion a Right to diſpoſe of the ſaid Thing, as 
others of the ſame Kind, derive their Birth ſrom I pleaſe, which flows from Property in the Manner 
0 Indiſpoſition. And therefore 'tis an idle Queſtion, of an Effect; ſo that the Dominion ſhall be lodg'd 
i Whether the Property of Things ariſe from Na- in the Perſon, but the Property ſhall ſeem rather to 
j ture, or from Inſtitution? Since we have plain inhere 1n the Thing *. In which Diſtinction it is 
I Evidence, that it proceeds from the Impoſition of falſly ſuppos'd, that Dominion, is as it were, the Ef- 
1 Men; and that the natural Subſtance of Things fect of Property; whereas if a Man thinks it at all 
4 ſuffers no Alteration, whether Property be added neceſſary thus to divide them, the Reverſe of this 
le to them, or taken from them. | is rather true. For the Right, ſtrictly ſpeaking, 
II. In the next Place, we ought, with due Accu- inheres in the Perſon, from which the Things 
racy, to weigh and examine what Communion is, and themſelves derive ſome Kind of extrinſical Denomi- 
what Property, or Dominion. The Term Communion nation. And this appears ſufficiently evident from 
vj is taken either negatively, or poſitively. . In the hence, That the Kight dying with the Perſon, the 
1 ſormer Manner Things are ſaid to be common, as Things ceaſe to be appropriated, without any 
1 conſider'd before any human Act or Agreement had change in their Subſtance, or in other natural Qua- 
1 declared them to belong to one rather than to ano- litics and Affections. 8 
a cher. In the ſame Senſe, Things thus confiderd Now the Force of Property is ſueh, that we may, 
'f = arc ſaid to be No Bedy's, rather negatively, than at our Pleaſure, diſpoſe + of the Things which we 
M- = privatively, 7. e. that they are not yet aſſign'd to hold by this Right, and may keep any other Perſon 
kt an / particular Perſon, not that they are incapable from the Uſe of them; unleſs he hath obtain'd 
ng of being ſo aſſign' d. They are, likewiſe, term'd res from us, by Covenant, a articular Right to this 
50 in medio quibuſvis ex pit, Things that lie free for Purpoſe : And that therefore whilſt they continue 
on any Taker. But in the poſitive Signification of the ours, they cannot, after the ſame Manner, and in 
e. Word, common Things differ from appropriate whole 5, be another's. 1 ſay, after the ſame Man- 
only in this Reſpect, That the latter belong to one mer ; for neither as there is no Reaſon to the con- 
"+ Perſon only, the former to many Perſons together, trary, ſo Cuſtom informs us, that the ſame Thin 
though in the very ſame Manner, To proceed, may belong to ſeveral Perſons at once, according 
. Property or Dominion, is a Right, by which the very to their different Ways of holding or owning it. 
51 Subſtance 3, as it were, of a Thing, ſo belongs ta one Thus the Commonwealth, the Landlord, and the 
- Perſon, that it doth not in whole belong, after the Tenant, by Copy or Leaſe, may be faid each of 
- * Vid. Eurigid. Phœniſſ. v. 558, Ce. b Vid. Ziegler ad Grot. I. ii. c. 2. f. 1. 
a 5 —— 0 — — ——— — — — —— —— ¼¼C .AZ — —— —  — 
1 4 1 Euii;ides's Words are, : 2 
wy ; Oires Th Ne, ihe xixrras Beorol, Men poſſeſs nothing of their own, but are 
To Te» Ot dexovres dN. The Stewards of the Goods, which to their Care 
"Orar 3; Xenguo , abr aFaigerras dh. The GODS commit, and take away when they ſee fit. 

70 U : : See Lew. XV. 23. P/al. xxiv. 1? 
* 2 Men, by the Conceſſion of the Creator and Supreme Sovereign of the Univerſe, have naturally a full Power to make uſe of 
* the Creatures, a they ſee fit, according to the Light of their Reaſon. If there had never been but one Man in the World, 
he as Adam was alone for a little Time, the Effect of his Power had been reduc'd to this, That he would not haye offended 
* againſt the Will of his Creator, tho“ he had diſpos'd, according to his own Humour, of whatever came in his Way. But Man- 
fa kind beginning to increaſe and perpetuate themſelves from Generation to Generation, from the Moment that they became more 
110 than one Man, ſince by Nature one had not more Power than another over the Beaſts and inanimate Creatures. Every one ac- 

we a Right, by virtue of which another ought to permit him to enjoy, as well as himſelf, all thoſe Things which their 
bh: : reator had granted them the Uſe of in common, When any one found a Thing to pleaſe him, from the Time he had ot 
the Poſſeſſion of it, no other Man had a Right to take it from him, but ſuppoſing it to be of that Nature, as not to be con- 
or ſumed by the Uſage, might appropriate it to himſelf, but when he had done with it, others did him no Wrong if they made 


aſe of it in their. Turn. 80 as there were but few Men, and they contented themſelves with ſuch Fruits of the Earth as 
grew up without Tillage, they needed to poſſeſs themſelves of nothing but what was for the preſent Uſe, therefore we have 
Reaſon to believe that here all their Cares and Claims were bounded, and ſo all Things were common. But when Mankind 
was conſiderably multiply'd, and they had begun to till the Ground, and ſeek out Ways to render their Lives more commo- 
dious and agreeable, there was no Way left to live in that Community; but Men muſt fix upon ſomething, and 'twas juſt that 
the Produce of each Man's Labour and Induſtry ſhould be ſo far his own, that no other might have to L with it without his 
Permiſſion, Wherefore every one poſſeſſed himſelf of certain Things with a Deſign to keep them always, and not to part with 
them unleſs it was by _—_— of them to whom they thought fit, either in their Life-time, or at their Death, unleſs they 
openly abandon'd them, and ſo left them to the firſt Occupant. Thus the Property of Goods was firſt eftabliſh'd, of which 
the Characteriſtic is, That others are always excluded, whereas when all Things were common, others were not excluded from 
the Things of which every one was poſſeſſed but for a little Time, f. e. as long as they were actually in Uſe. Civil Societies 
2 afterwards form'd, the Rights of Property were confirm'd and modify'd divers Ways, by a Conſequence of theſe 
Laws which led Men to enter into a Confederacy, Thus have I given, as [I think, in a few Words, a clear and exact Notion 
of this Matter, about which our Author enlarges much, and yet reaſons obſcurely ; and which has long been perplex'd with 
vain Subtilties, If we join this with Note 2. p. 366. we ſhall have Principles ſufficient to judge well of it, and to 
rectify the Notions of other Authors, who have written about it. See alſo chap. vi. F. 1. Note 1. It is with 
obſerve that M. Budevs has approv'd of my Sentiments on this Subject, in his Theologia Moralis.. This 
8 in itſelf, is the more ſo 1 this Author has _ d his Opinion. | 
3 dee Note 2. above, where you'll find a more natural and exact Definition. Our Author gives us a Notior icula; 
Kind of Property, rather than that of Property in general, conſider'd in oſition to an 4 DG: ** 


+ So ſays the Civil Law, Nam ſuæ guidem quiſque rei moderator, atque arbiter, &c. Cod. I. iv. tit. 35. Mandati, &c. leg. 21. 


See Mr. Mollaſton's Religion of Nature delineated 


1 
5 $0 the Civil Law Becks: Et ait | Celſus filius,] duorum quidem in ſolidum deminium, vel peſſeſſienem M non Phe, Digeſt. L. xiii. 
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age, tho“ very 


tit. 6, Cammodati wel contra, leg. 5. J. 15. 
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364 Of the Origin of 


them to have the Property of the ſame Piece of 


Ground; the firſt an eminent Property * ; the ſecond 
a Direct, and the laſt an Uſeful*. It was added 
likewiſe, in hole; for many Perſons may, even 
in the ſame Way, hold the ſame Thing, yet not in 
Whole, but each according to his determinate 
Share. As is the Caſe in thoſe Goods which are, 
without Diviſion , poſſeſs'd by many together, 
who all happen to have the ſame Kind of Property 
with Regard to the ſame Thing. 

Sometimes we conceive Property to be divided 
into ſeveral Parts; or (if any one likes this Ex- 
preſſion better) to admit of ſeveral Degrees. For 
thus *tis frequently diſtinguiſh'd into plenary, and 
diminutive, The former 1s either join'd with what 
they call eminent Property, in which Manner, civil 
States, or the Heads and Governours of them, 
poſſeſs their Goods; or elſe disjoin'd from it, 
and term*d vulgar ; by which a private Man en- 
joys a full Power of diſpoſing of his Goods, except 
ſo far that the Uſe of them be not under the Direc- 
tion of the municipal Laws. Diminution of Pro- 
perty may be made ſeveral Ways, as that the bare 
Exerciſe or Adminiſtration of it ſhall be reſtrain'd ; 
or that the Profit and Advantage of it ſhall be leſ- 
fen'd ; or laſtly, that ſomewhat ſhall be cut off 
from the very Property it ſelf. The firſt happens, 
when by Covenant, or by Teſtament, or by the 
Command and Authority of Law, on account 
either of the Condition of the Perſons, or of the 
Quality of the Things, or for ſome other juſt 
Cauſes, the Alienation of Poſſeſſions is either pro- 
hibited, or confin'd within certain Limits“, yet 
ſo as that no Right to the ſaid Poſſeſſions is hereby 
derived upon others. Add Theophraſtus's Will in 
Diog. Laert. |. v. ſ. 53. The Advantage of Pro- 
perty is leſſen'd, if either the full Uſe and Enjoy- 
ment of my Goods is in the Hands of another, 
without Loan or Hire; or otherwiſe, if I am 
bound to allow another ſome particular Uſe of 
them, by way of Service. Laſtly, the Property 


it ſelf is then retrench'd, when we grant to ano- 


ther, beſides the full Right of uſing and enjoying 
what is ours, aRight, likewiſe, of alienating it after 
a certain Manner; and ſuch a Right too, as is in 
ſome Sort perpetual. In which caſe, he who re- 
tains the Property, though thus abridg'd, and 
Holds a ſuperior Power over the Poſſeſſion, is ſaid 
to have a direct Property ; and he who, together 


a Plures eandem rem in ſolidum poſſidere non poſſunt, D. l. 


Bookhy 


with the Right of uſing and enjoying, 
likewiſe, of the Property in the Manner belong 
ſcrib'd, is ſaid to have an uſeful Property n. 
Poſſeſſion thus granted to him *. Where y, 
obſerve, by the Way, what Limitation ogg; 
be added to that common Rule with the L : 
What is already a Man's own, can't become nm.; 
own 7, Whence they conclude, that ng ben. 


no Charge, no Bargain of Buying, or of ley, 


Hire, can poſſibly ſtand, when made to him wh ; 


is already the Proprietor of the Thing thy, d 


2 of. As, likewiſe, if a Teſtator hapyey, | 


queath to the Legatee what was his own befor 
the Act is void and fruitleſs 9%. And fo toy, fh 
ru for a Thing that will be his own without 7 
uch Conditions; with other the like Caſes, 4j 
which are true, unleſs it ſo happen, that a dh 
tive Property ſhould, by any of theſe Mean, h 
advanc'd to a greater Degree of Plenitue* 

Farther, ſince the fame Thing may be poſtyy 
either in whole by one, or elſe by many , yg 
out falling under a Diviſion ; ſo that each Pe 
according to his determinate Share, ſhall hay: g 
equal Right in it; hence it comes to paß, tix 
Things are, in this Reſpect, diſtinguiſh'd into jy 
per, and common, as the Word common is taken 
its latter Signification; implying that the fa; 
Thing is, by the ſame Kind of Dominion, held by 
ſeveral Men, without being divided, or parcel! 
out amongſt them. And this Communion diftn 
from Property, ſtrictly ſo called, only with Rega! 
to the Subject in which it is terminated and lodgd, 
a proper or appropriated Thing belonging we or 
Perſon alone, a common Thing to ſeveral, but ns 
with Regard to the Manner or the Virtue of the 
Dominion: for many Perſons have the ſame Right 
over a common Thing, as a ſingle Perſon hath ove 
a proper Thing : And as the Propriety of a Thing 
appertaining to one only, excludes all others fron 
an equal Right in the ſame Thing; fo a comm 
Thing excludes all others but thoſe to whom it 
is faid to be common. Now ſince neither of th 
Commoners hath a Right extending it ſelf tothe 
whole Thing, but only to a Part of it, thong 
ſuppos'd to remain undivided ; it is manifelt tat 
no one Perſon can, by his own Right, iſpoſe d 
the Thing entirely, but only according to his fx 
Proportion : And that if any Reſolution is to & 


iv. tit. 2. De acquirenda vel amittenda poſſeſſion, leg. 3. (, 


d Comp. Struwi. Syntagm. Exexc. 11. Th. 55, &c. Seneca de Beneficiis, I. vii. c. 12. It's no Argument that a Thing is not yo 
own, becauſe you cannot fell or ſpend it; becauſe you cannot change it for better or for worſe. For that, likewiſe, may be 


truly call'd your own, which is your own under certain Terms and Conditions. 
jeſts ſmartly on the old Miſer Hermocrates, in feigning that he had ſet down himſelf in his Will as Heir to his own Goods 


© As Lucilius in the Anthologia, L l. 


1 


Ms 8388 —_—_ 


— 


See Lib. viii. c. 5. ſ. 7 


— — 


2 Our Author explains, in the next Paragraph, what is meant by direct and uſeful av tabs as = Modern Lawyers diſlinguil 
e the other 


In ſhort, uſeful Property imports a greater Right than direct Property, and, wh 


ſubſiſts, is rather a Ni 


Perſonal than Real, as Mr. Titius obſerves in his Jus Privatum Romano German. &c. which was publiſh'd in 1709. lb. Us 


"+ ug © 
3 See Ch p. viii. F. 3: following. 
4 So the Civil Law ſpe 


Digeſt. I. xiii. tit. 6. Commod. wel contra, leg. 5. \. 1 


aks, Nec guenguam partis corporis dominum efſe, ſed totius corporis pro indiviſo pro parte dominium lab, 
ö | 


Fo | 
See the 1 I. ii. tit. 8. Qyibus alienare licet, vel non licet. 


6 Seneca's 


ords are, Non eft argumentum, ideo aliquid tuum non efſe, quia vendere non potes, quia conſumere, quia mutant Y 


deterius aut melius. Tuum enim eft, etiam quod ſub lege certa tuum eſt. . 
7 Quod propriam eſt ipfius ¶ Legatorii) amplius ejus fieri non poteſt, Inſtit. 1. ii. tit. 20. de Legatis, ſ. 10. See, allo, J ir. tt.“ 

de Actionibus, F. 14. & Digeſt. I. xliv. tit. 2. de exceptione rei judicatæ, leg. 14. J. 2 90 
8 Negue pignus, meque depoſitum, neque precarium, neque emptio, neque locatio rei ſue confiſtere poteſt, Digeſt. I. I. dit. . 


Diverſ. Reg. Juris, I. xlv. 


9 Sed fi quis rem Legatarii ei legaverit, inutile eſt legatum, Inſtit. 1. ii. tit. 20. ſ. 10. See, alſo, Cad. 1. vi. tit. 37. 4. get 
leg. 13. And Mr. Domat's Civil Laws in their Natural Order, Part II. I. iv. tit. 2. Sect. 3. F. 8, &c. ; e 21 
10 Nemo rem ſuam futuram, in eum caſum, quo ſua fit, utiliter ſtipulatur, Inſtit. I. iii, tit. 20. De inutilib. Stipulat. | *. 


11 So the Civil Law ſpeaks, Seruus communis fic omnium eft, non quaſi ſingulorum totus, ſed artibus utique ! 
intellectu magis partes habeant, quam corpore, Digeſt. 45. tit. 3. De 5 . | 7 con leg. 5. 4 Se. allo Lib. xi. 4 


fua poteſt alitnare, etfi toterum bonorum ſocii Aut, Digeſt, J. W. 


Fideicom. 2. leg. 66. F. 2. 


12 Thus the Civil Law commands, Nemo ex ſociis plus parte 


ind vie 2 
Lai 


tit. 2. Pro Socis. leg. 68. prin, See Cod. Lib. iu, tit. 37. Communi dividendos taken 
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no one can , to any Purpoſe, ſtipulate © ty. | 
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30 
$i. „ppi the Children to be two, are not ſaid 
7 tb 79, "one, but each both. ; The Knights Seats 
1 Belong to all of that Order, yet in them, by taking 
7: f a Place, I appropriate it to my ſelf. 
af 1 re/ign this Place to another Perſon, though 
e bad an equal Right to it, yet it ſeems to be my 
Gift. Some Things belong to ſome Men under a cer- 
ain Condition. Thus, again, I have a Place in the 
WE Knights Seats, not to ſell, not to let out, not to make 
1 my Home, but barely to fit in whilſt I am a Spec- 
= ::/-r. It will be no Falſity then, if I ſhould ſay, 1 
= >: a Place in the Knights Seats ; yet if they happen 
„„ be ſull when I come into the T heatre, I both have 
Place there by Right, becauſe I am allow'd to uſe 


HAp. IV. 


aken, any Barg un to be made about the Whole, 


e conent and Act of each Commoner is neceſ- 
1 FTE 44 . g 

i ccquircg. Ziegler *, Felden ”, and Bæcler , 
. 


their Obſervations on Grotius, have all con- 


8 ounded negative Communion with poſitive On 
count of which Miſtake, many Arguments have 
een thrown away to no Purpoſe, in diſcuſſing 


+ 


is point; as will appear hereafter. What Seneca 
==. dclivcr'd about the ſeveral Kinds of Commu- 
14 ion, may not be impertinent to our preſent Sub- 
a: / hd all Things, ſays he, in common with 
end, not as 1 do with a Sharer, ſo that one 
Wl: Pars ſhould be mine, and another Part his , but as 


EChildren are common to their Father and Mother, 


then; and I have not a Place, becauſe it is already 
poſſeſs'd by thoſe who had a common Right to it with 
any ſelf. LS 

III. From what hath been offer*d, 'tis evident 
that as well poſitive Communion, as Propriety, 
doth imply the Excluſion of others from the Thing 
thus ſaid to be either common, or proper, and, con- 
ſequently, doth preſuppoſe more Perſons in the 
World than one. As then, if there were but a 


4 ſingle Man upon Earth, it could by no Means be 
EZ ſa, that Things were ap ropriated to him; ſo 


thoſe Things, from the Uſe of which no Perſon 
is excluded, or which belong no more to any one 


chan to another, are to be ſtiled common in the 
W former, not in the latter Senſe of the Word. And 


thus it appears in what Reſpect we may attribute 


WE the Dominion of Things to Adam, whilſt he yet 
WF ſtood alone in the World. Namely, although by 
W reaſon of the vaſt Extent of the Earth, and his 
W ſmall Occaſions, he needed to apply to his Service 


but a very inconſiderable Portion of Things; yet 


ö ſuppoſing him to have had Inclination, and, like- 


wiſe, Ability and Convenience to turn all that 


& GOD had given him to his own Uſe, there was 
no Right of others to oppole or hinder him. 
Therefore the Right of Adam over Things was of 
Ja different Kind from that Dominion, which is 


a Add Grot. I. ii. c. 2. ſ. 1. init. .& 33 Ws = 1 
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now ſettled amongſt Men : We may call it an in- 
definite Dominion *, not formally poſſeſsꝰd, but 
abſolutely allow*d ; not actual, but potential. It 
had, indeed, the ſame Effect which Dominion now 
obtains ; that is, the uſing Things at Pleaſure ; yet 
was it not Dominion, ſtrictly ſpeaking, by reaſon 
that there was no other Perſon againſt whom this 
Effect might pravail ; but *twas capable of paſſing 
into Dominion, when the Number of Mankind 
ſhould afterwards Increaſe. And thus, on the 
Whole, whilſt Adam was the only Man, Things, 
in Reſpect of him, were neither proper, nor common. 
For Community ſuppoſeth a Partner in the Poſ- 
ſeſſion ; and Propriety denotes an Excluſion of the 
Right of others to the Thing enjoy'd : So that 
neither of them can be underſtood, *till the World 
was furniſh'd with more than one Inhabitant. 

IV. But farther, it ought no leſs carefully to be 
obſerv'd, that the Grant of Almighty GOD, by 
which he gave Mankind the Uſe of earthly Provi- 
ſions, was not the immediate Cauſe of Dominion, 
as this is directed towards other Men, and with 
relation to them takes Effect, (which is evident, 
likewiſe, from hence, that even Brutes , by the 
Divine Permiſſion, uſe and conſume the Fruits of 
the Earth, and yet they are certainly incapable of 
Dominion) but that Dominion neceſſarily preſup- 
poſeth ſome human Act, and ſome Covenant 
either tacit or expreſs. GOD indeed authoriz'd 
Mankind to apply to their Service and Conveni- 
ence the Earth, with the Product of it, and the 
living Creatures upon it; or, he gave Man an in- 
definite Right to all theſe Poſſeſſions; but till it 
was left to their own Choiſe and Diſpoſal, what 
Manner, what Degree, what Extent they would fix 
to this Power; that is, whether they would cir- 
cumſcribe it with certain Bounds, or leave it un- 
confin'd; as, likewiſe, whether they would allow 
each Perſon a Right to all Things, or only to one 
and the ſame determinate Part of Things; or whe- 
ther they would aſſign to every particular Man his 
own Portion, with which he ſhould reſt contented, 
and pretend no Right or Claim to any Thing be- 
ſides. Ambroſ. Off. L. i. c. 28. Nature pour'd 
out all Things in common to all Men: For fo 
GOD commanded the whole Stock of Things to 
be produc*d, that Men ſhould have a general Sup- 
ply of Suſtenance, and ſhould hold the Earth as a 


| Seat. Common Right therefore was the 


ork of Nature ; private and peculiar Right the 
Work of long Uſe and Poſſeſſion. Add. Selden. de 
J. N. & G. ſec. Hebr. l. vi. c. 1. *Tis in vain 
therefore to diſpute whether GOD conferr'd the 
Dominion over Things on our firſt Parents, as the 
Repreſentatives of all human Race; or whether 


© d. I. p. 47. 4 De Benef. |. vii. c. 12. 


* 


off, quamwis il, 


' Seneca's Latin is, Non enim mihi fic cum amico communia omnia ſunt, quomodo cum ſocio, ut pars mea fit, pars 
mods Patri Matrique communes Liberi ſunt ; quibus cum duo ſunt, non finguli fingulos habent, ſed finguli Binos 
modis communia * : Equeſtria omnium Equitum Remanorum ſunt : in illis tamen locus meus fit proprius, 

i communi receſſerim, tamen aliquid dedifſe videor. 


= ftribus locum, non ut vend:.m, non ut locem, not ut habitem ; in hoc tantum, ut Jpectem. Propterta non mentiar, fi dicam me habere 


ä —_— 
— 


illius 3 fed gua- 
Deinde * 2 
ſuem occupavi, Hoc fi cui 
Quedam quorundam ſub certa conditione ſunt. ale, in Eque/- 


in Equeſiribus locum : ſed cum in theatrum weni, fi plena ſunt Egueſtria, & jure habeo locum illic, quia ſedere mibi licet, & non 


aber, quid ab his, cum quibus jus mihi loci commune eſt, occupatus eft. 


* The Author _ es himſelf here in a very ſcholaſtic Manner, ſaying, Quod quis wocare poſſit 


= fomaliter, ſed conce 


ſeveral have Poſſeſſion at the ſame Time. 


domi nium indefinitum, non 


e; non adtu, ſed potentia ; which I think may be thus better expreſs'd: A Shadow of Pr 

=X Power of poſſeſſing with Property, - than a true and actual Property. 'T £ ba as 
3 I wonder our Author ſhould, in this Place, make uſe of ſo weak a Reaſon. For he himſelf obſerves, in more than one Pla 

| that Beaſts are not capable of any Right or Obligation, neither among themſelves nor with others, n 

| them, properly ſo call'd ; ſo that tho in one Senſe GOD permits the Beaſts to uſe what is for their 

ſuch a real Conceſſion, as can produce the Effect of Right; and, in that Reſpect, we can no more ſay, that GO 


or is there any Law = 


Convenience, yet 'tis not 
wills ( for 


ſexample) that the Birds ſhould eat the Fruits and Corn where-ever they find it, than that GOD would ha ( 
tho pull (hue den in Flock, whe has the Mikiborns ts Bl Hs ee ve a Bear or a Lion 


. + I prant it is a human AR, that is to ſay, taking Poſſeſſion, by virtue of which each acquires a icular Ri 
| Which before he had only a common one. But Contracts are no way neceſſary, unleſs — Thing * wi = or 
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divide to each of them a Part; but What each of them fairly takes, belongs to him, although before none of them had mor 
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he gave it them as their own Peculiar *, and ſo as of Things is one Command of the Decalogue , fia, 
to terminate in their ſingle Perſons ; that they, by one Head of the Law of Nature. For be wh, 5 
their own proper Right, ſhould hold the Lordſhip Thou ſhalt not ſteal, in Effect ſaid, Let ther, * 
of the whole World, and that all other Mortals Property and Diſtinction of Things , let every on; fi : 
fhould owe their private Dominion to their Bounty «what is his own, and not covet what is A 
and Favour. For that Divine Grant only confirm'd For, there is no Precept of natural Law to be ti 
Men in a fuller Aſſurance of the Goodneſs of their cover'd, by which Men are enjoin'd to make fy 
Maker towards them, and ſatisfy'd them that an Appropriation of Things, as that each — 
it was his Pleaſure they ſhould diſpoſe of other ſhould be allotted his particular Portion, dividel 
Creatures for their own Uſe and Service. But it from the Shares of others. Though the Lay of 
was left to the Reaſon of Men to determine what Nature doth indeed ſufficiently adviſe the introd 
Meaſures ſhould be taken to prevent any Diſcord cing of ſeparate Aſſignments, as Men ſhould , 
that might ariſe amongſt them from the Exerciſe point, according to the Uſe and Exigencies gf by 
of this Right. But we can, by no Means, ſay, That man Society; yet ſo as to refer it to their Jud 
there was any univerſal Rule and Manner of Poſ- ment, whether they would appropriate only * 
ſeſſing preſcrib'd by GOD himfelf, which all Men particular Things, or whether they would poſſch 
ſnould be obliged to obſerve. Therefore Things ſome Things without bringing them to a Diviſ 
were rendred neither proper, nor common (that 1s, and leave the reſt as they found them, only =: 
in a poſitive Communion) by the expreſs Com- bidding any particular Man to challenge them 9 
mand of GOD : But this Matter was afterwards himſelf alone. Hence too, the Law of Nature i 
adjuſted, by the Diſpoſal of Men, according as ſuppos'd to approve and confirm all Agreemen 
the Peace of human Society feem'd to require. - made by Men about the Poſſeſſion of Things, pro 
Whence, thoſe Authors muſt needs be under a vided they neither imply a Contradiction, nor tend 
Miſtake, who deliver themſelves in ſo groſs Terms to the Diſturbance of Society. Therefore the Pu. 
as theſe : The Diviſſon of Things belongs to the Law perty of Things flow'd immediately from the Con. 
of Nature; that is, it doth not only receive its Riſe pact of Men, whether tacit, or expreſs. For althy 
and Foundation from Nature, ſo as afterwards to be after the Donation of GOD, nothing was want! 
turn'd into Law by the Conſent of Mankind ; but but for Men to take Poſſeſſion ; yet that one Mar; 
Nature herſelf frames and compleats thir Law by her ſeizing on a Thing ſhould be andertiond to exclude 
own Af and Authority. And again, The Diviſion the Right of all others to the ſame Things, coul 
| nt 
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* Vid. Bacher. ad Grot, in præfat. p. . 
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: An Engliſh Author, Sir Robert Filmer, maintains this with a great Deal of Heat, and makes uſe of it to prove the 26. 
lute Power which he attributes to Sovereigns, and which, as he pretends, has come down by Succeſſion from the Authority d 
Adam, whom he makes the firſt Sovereign. He chiefly inſiſts on this Text, Gen. i. 28. where GOD fays to our fir Pen, 
Increaſe and multiply, und repleniſh the Earth, and ſubdue it: and have Dominion over the Fiſh of the Sea, over the Felt of th 
Air, and over eve 1 that moveth upon the Earth. But Mr. Locke, who has confuted that Book in an Englif Moik, df 
which we may find an Extract in the Univerſal Library, Tom. 19. anſwers judiciouſly, 1. That in theſe Words GOD gives 4 
no Power but over the Beaſts. - 2. That he gave him no Property over theſe living Creatures to poſſeſs them as his own, buts 
a Right commom to all his Poſterity. This the Author proves at large from Grerle parallel Paſſages of the Holy Scripture 
and particularly by the very Grant that GOD repeated to Noah and his Sons. The Text in P/alm cxv. 16. is unanſwerable, 
GOD, faith the Plalmiſt, hath given the Earth to the Child/en of Men; which, according to the Hebrew Stile, is io Men n 
general, or to Mankind, "Treatiſe of Government, 1. i. c. 4. 

2 Not at all. It is certain, on the contrary, that the immediate Foundation of all particular Right, which any Man bas to 
a Thing which was before common, is the firſt Poſſeſſion. This is, alſo, the moſt antient Way of Acquirement. For, indeed, 
when ſeveral Things are given in general to a Number of Men, which exiſt not at the ſame Time, and who neither can nr 
will poſſeſs all Things in common, and ſuch are Men, when conſider'd in all Times and Places, the Intention of the Donor 
doubtleſs is, That thoſe who come firft ſhall gain a particular Right to thoſe Things that they have gotten; excluſive of tis 
Pretenſions of all others, without any Conſent of their's needful to be given. All Poſſeſſion, according to the Will of the Dona, 
hath in it an effectual Virtue to make the firſt Occupant appropriate to himſelf lawfully any Thing before held in comnca, 
provided he takes no more than he needs, and leaves enough for others. This is what Mr. T7:tizs ſays judiciouſly, O5/crv. 275 
n. 2. but however, Mr. Locke had ſaid this before, in his excellent Treatiſe of Civil Government, where, among!t other Thug, 
he has, with great Accuracy and Solidity, clear'd up the Manner how the Property of Goods is acquired. Take, in ſhort, 6s 
Judgment, how Men may poſſeſs, as their own, divers Parts of 1 * GOD gave them in common, and enjoy it without 2 
Agreement made between all thoſe, who have the ſame natural Right. GOD, by giving Man the Earth, and all Ting 2 
it, for his Subſiſlende and Convenience, intended, without doubt, that they ſhould put them to ſuch an Uſe, as would be mo? 
advantageous to their Life, and moſt conformable to that Reaſon which they hold of him. Now no Man could receive any Benet 
from the Fruits which are produced of themſelves, and the Beaſts which are brought up by the Care of Nature only, us * 
appropriated to himfelf, ſome Way or other, Part of theſe Fruits and Animals. If it were a Crime to take the leaſt 186 
which is in common, before we had the Conſent of all others who had any Right, we might periſh a Thouſand Tire: with 
Hunger in the midſt of Plenty. When a Maſter of a Family provides a Diſh of Meat for his Children or Servants, he 00% 
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Right than others, and although none of them had an Allowance given them to take this or that Portion. Farther, ſecing ele 
one is the ſole Maſter of his Perſon and Actions, the Fruits of his Labour and Work of his Hands entirely and only belong * 
him, as his own proper Goods. So that all that he has derived from the State of Nature by his Labour and Induftry, _ 
has gotten by his Pains, belongs to him only, and others cannot pretend to them, unleſs there does not remain enoug 4 
ſame Things, or as good, among thoſe that are common. A Man who feeds on the Acorns he has gather'd under an * 
wild Apples which he has gather'd in a Wood, certainly makes them his own. But when is it chat theſe Acorns and 1 
come to be his Property? when he eats them, or when he dreſſes them, or when he carries them home, or when he g. r. 
them ? 'Tis plain, that nothing but his Labour in gathering them can make them his own. Qued omnibus naſcitur, t 
premium fi, Quintil. Declam. 13. is our Labour that diſtinguiſhes theſe Fruits of the Earth from other common Gor 745 
which adds ſomething more than the common Mother of all Men, I mean Nature, hath beſtow'd. Sce Plautus in his A 
or Fortunate Sbipaurect, Act iv. Scene 3. v. 33, &c. By the ſame Reaſon, the Graſs that a Man's Horſe hath eaten, 1 
which his Servant hath cut, the Ditch he hath digged, and the Water which he hath drawn, become his own Good in! fg 
ritance, without the Conſent of any other. Lis the ſame Thing now with Regard to the Stag which we have kill 9 
we have taken, the Ambergriſe or Pearls which we have fiſh'd up, and the Hare which we have hunted down, in“ 0 aa 
where Hunting and Fiſhing are allow'd to every body, or in them that belong to no body, as the vaſt Ocean. 80 — * 
Acres of Ground as a Man can till, ſow, cultivate, and whoſe Fruits he can conſume in his Maintenance, fo much belong 
perly to him, and he hath a Right to incloſe that Space with Hedges, Ditches, Walls, or after any other Manner, 
Man's Permiſſion, Avd this is the rather ue, becauſe the Creator himſelf, in giving the Earth to Men in commof |; 
manded them to labour, and, by his natur e, has laid him under a Neceſlity not to be idle. But it doth not _ 4 4 
that we may gather as many Fruits, take as many Beaſts, or poſſeſs our ſelves of as many Acres of Land ; or, n * 0 
propriate to our ſelves as many Goods as we pleaſe, For the ſame Law of Nature, which hath given every one 31 1,4. 
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CHaP. IV. Dominion 


oceed but from mutual ment. And 
Woah right Reaſon movi d and perſuaded Men to 
introduce diſtin& Properties, yet this doth not hin- 
der, but that they might derive their Riſe and Ori- 
ginal from human Covenant. 5:2 
v. Thus much being premis'd, it is manifeſt, 
that, antecedently to any Act or Agreement of 
Men, there was a Communion of all Things in the 
World ; not ſuch as we have before term'd a po- 
Gtive, but a negative Communion; that is, all 
Things lay free to any that would uſe them, and 


did not belong to one more than to another. But 


fince Things could afford no Service to Men, were 
we not allow'd to lay Hands at leaſt on the Fruits 
and Products of them, and ſince this would be to 
no Purpoſe, if others might lawfully take from us 
what we had before actually mark'd out for our 
own Uſe : Hence we apprehend the firſt Agree- 
ment, that Men made about this Point, to have 
been, that what any Perſon had ſeiz'd out of the 
common Store of Things, or out of the Fruits of 
them, with deſign to apply to his private Occa- 
fions *, none elſe ſhould 100 him of. This * way 
be illuſtrated by the Caſe of Beaſts, among 
which none can claim a peculiar Right to any 
Thirig above others; but each ſatisfies his Ap- 

tite with what he firſt meets with in his Way : 
And if any of them hath been ſo provident as to 
lay up a Stock for future Uſe, the reſt are under 
no Obligation to forbear invading and plundering 
it: Inaſmuch as no Agreement can have paſs'd 
amongſt them, which might lodge the chief Right 
to any Thing in the firſt Taker. | 

The Author of the Treatiſe De Principiis juſti & 
decori ® hath advanc'd ſomewhat on this Subject, 
which may ſerve to ſet it in a fuller Light. He 
preſuppoſetb, that Man may lawfully poſſeſs and 
uſe Creatures void of Reaſon ;, and thence infers, 
that ſince Men are by Nature equal, all muſt have an 
equal Right to the Creatures; there being in reſpełt 
of the Creatures themſelves no Rule aſſigning one Part 
to me, and another to my Neighbour : What remains 
then, but that the Diſtinftion and Diviſion of Goods 


or Property. 367 
human Inſtitutions and Ordinances are made with the 
Exception of extreme Neceſſity, therefore when fo 4 
perate a Caſe happens, the primitive Right to al 
Things revives : Becauſe, in the common Agreement 
for the Diviſion of Things, every one is — 24 d to 
have renounc' d his Right to thoſe Things which were 
allotted to others with this Reſerve and Reſtrictioʒu, 
Unleſs I am unable otherwiſe to compaſs my own 
Preſervation. My Calamity doth not give me a Right 
to thoſe Things, to which 1 had none before; but the 
Extremity of my Danger makes that Condition ceaſe, 
under which I gave up my firſt Right. For the ſame 
Reaſon it is lawful in War to ſeize the Goods of the 
Enemy: Becauſe all Compacts being diſſoke'd *, the 
original Right returns. He adds, p. 110. That, be- 
fore the ſettling of Covenants, firſt Occupancy did not, 
by its own Force, confer any Right. Becauſe firft, in 
whatever neceſſitous Condition I was plac'd, I could 
then have no Right to recal . theſe Goods to my own 
Uſe; this Privilege taking Place only in Goods which 
I voluntarily refign'd to my Neighbour : But there 
are not many Perſons to be met with, who would 
allow ſuch a Prerogative to Things thus acquired. 

Which Reaſon might be thus propoſed in clearer 
Terms. 

If firſt Occupancy of itſelf confer d a Right ex- 
clufive of all others, it would follow that, even in a 
oy of yas * 755 attain'd could not be 
made uſe 0 any other Perſon than the Po : 
Becauſe the Right of N — follows from . 
ception added to the firſt Compact about the Diviſion 
of Goods; but we before ſuppoſed, that no ſuch Com- 
patt had paſs'd about Things which tame into Mens 
Poſſeſſion by theſe Means. It being then 1 1 and 
n Er that a Perſon, reduc d to mity, 
ſhould not be allom'd to uſe what another hath 
Occupancy made his own , it follows, that the Right, 
by virtue of which Occupancy wee 4 Property, is 
likewiſe owing to Covenant. Though this Argu- 
ment is at the beſt but very feeble 5. 

Fr proceeds Secondly » oy That there is in 
ature no more Reaſon why Men ſhould difire a Right 
from the firſt Occupancy of Things e, than from 112 


muſt be deduc' d from Compact? But foraſmuch as all firſt Diſcovery of them with the Eye. Therefore the 


* To this belongs I. xli. t. 2. D. De acguir. vel admittenda poſ}. |. i. 
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Right to thoſe Things which, by his own Induſtry, he has taken from that common Stock, wherein they lay x . 


I ſay, has ſet certain Bounds to this Right. 


following. But if we paſs 


them with Things convenient and uſeful, We muſt not ſuffer 


God bath given all Things abundantly, 1 Tim. vi. 17. Why ? to enjoy the F 
is the Voice of Reaſon confirm'd by Revelation. Wherefore, the Property of Ge 7 w4 Joy them. This 
the good Uſage which may be made of them for the Neceſſity and 

the Bounds of Moderation, and take more than we have Occafion for, without doubt we take that whi 


of Goods, acquir'd by Labour, tnuſt be regulat 
nvemence of Life. See what out Author ſays, 2 Fd 


Thing, which GOD hath created for the Service of 


belongs to others ; eſpecially, if having got any Thing ſuperfluous, we leave not ſufficient to relieve their Neceflities, and ppl 
Man, 


to periſh or become uſeleſs. If we conſider, with Attention, the Abundance of natural Provifions which have 
who can ufe them, and 

priate to himſelf to the Excluſion of others, = y if he 

f , ſo eſtabliſh'd, would not produce the leaſt Diſputes and Quarrek. 


in the World, the ſmall Number of thoſe 
obliged to acknowledge, that the Property o 


been a long Tim 
t whom they are appointed, and how little a Man * 5 
himſelf in the juſt Bounds preſcribed by Reaſon, we 7 
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may ſee this diſcourſed at large in the Work of Mr. Locke, Lib. ii. c. 4. Moreover, Mr. Vander Muclen hath, alſo, confuted dur 


Author in his Comment upon Grotius, I. ii. F. 1. p. 56. 


do not ſuppoſe any, even in that Law to which our Author refers; and to ſhew, that Property of Godds commenc'd from P 
they ſay, there remains to this Day ſome Foot-ſteps of it in Things which remain common, and belong to the 
Dominiumgue rerum ex naturali poſſeſfione cæpiſſe Nerva filius ait, ejuſque rei veſtigium remanere, de his, 
i primi poſſefionem eorum apprebenderint, Digeſt. I. xli. tit. 2. 


This Agreement is in no wiſe neceſſary, as may appear from what has been ſaid in the preceding Note. The Roman 
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untur; nam hæc protinus eorum fiunt, 


Occupant, 
& terra, mari, calo capi- 
acquirenda aut amitten 


ÞſeFrone, leg. 1. There is, alſo, a Place in the Inſtitutes, which I ſhall quote, p. 418. from wh it will appe | 
according to the Notion of the Roman Lawyers, Poſſeſſion is all that an, > — by virtue SE Ker da. — 


gives any Thing to many in common. 
See F. iv. Note 3. p. 365. 


3 This is true, but they have it only for their Uſe. All that follows from this Equality of Right is, that no Matt Giight to 


poſſeſs himſelf of ſuch a great Quantity of Goods, that there remain not ſufficient for others. See Note 2. 5 
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And, deed, fup- 


come of a ſudden to ſuffer them t6 be common by an una. 


mous Conſent, and without ceaſing to be Friends, every one may, after this, take what is convenient, and none have Right to 


deprive others of what they are poſſeſſed of for their 
5 The Rights and Privileges of Neceſſity are not ſo boun 


fe. Thus Yelthuy/en ar x 
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s upon the falſe Principles of Hobbes 
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he gave it them as their own Peculiar *, and ſo as 
to terminate in their ſingle Perſons ; that they, by 
their own proper Right, ſhould hola the Lordſhip 
of the whole World, and that all other Mortals 
ſhould owe their private Dominion to their Bounty 
and Favour. For that Divine Grant only confirm'd 
Men in a fuller Aſſurance of the Goodneſs of their 
Maker towards them, and ſatisfy'd them that 
it was his Pleaſure they ſhould diſpoſe of other 
Creatures for their own Uſe and Service. But it 
was left to the Reaſon of Men to determine what 
Meaſures ſhould be taken to prevent any Diſcord 
that might ariſe amongſt them from the Exerciſe 
of this Right. But we can, by no Means, ſay, That 
there was any univerſal Rule and Manner of Poſ- 
ſeſſing preſcrib*'d by GOD himſelf, which all Men 
ſhould be obliged to obſerve. Therefore Things 
were rendred neither proper, nor common (that is, 
in a poſitive Communion) by the expreſs Com- 
mand of GOD : But this Matter was afterwards 
adjuſted, by the Diſpoſal of Men, according as 
the Peace of human Society ſeem'd to require. 
W hence, thoſe Authors muſt needs be under a 
Miſtake, who deliver themſelves in ſo groſs Terms 
as theſe : The Diviſion of Things belongs 10 the Law 
of Nature; that is, it doth not only receive its Riſe 
and Foundation from Nature, ſo as afterwards to be 
tirn'd into Law by the Conſent of Mankind ; but 
Nature herſelf frames and compleats thi Law by her 
own Af and Authority. And again, The Diviſion 


Of the Origin of 


Book IV. 


iy a one hi 
what is his OWN, and not covet what is Kerry 


For, there is no Precept of natural Law to be gf 
cover'd, by which Men are enjoin'd to make fl 


ſome Things without bringing them to a Diviſ, 

and leave the reſt as they found them, only 0 
bidding any particular Man to challenge them 9 
Hence too, the Law of Nature i 
ſuppos'd to approve and confirm all Agreemens 
made by Men about the Poſſeſſion of Things, pro- 
vided they neither imply a Contradiction, nor tend 
to the Diſturbance of Society. Therefore the P. 
perty of Things flow'd immediately from the Com. 
pact of Men, whether tacit, or expreſs. For altho 
after the Donation of GOD, nothing was want | 
but for Men to take Poſſeſſion ; yet that one Mar 
ſeizing on a Thing ſhould be underſtood to exclude 
the Right of all others to the ſame Thing *, coul 


ng 


2 Vid. Backer. ad Grot, in præfat. p. . 
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Increaſe and multiply, und repleniſh the Earth, and ſubdue it: and have Dominion over the Fiſh of the Sea, over the Fouls of th 
Air, and over eve an; that moveth upon the Earth. But Mr. Locke, who has confuted that Book in an Engii Work, d 
an 


1 
advantageous to their Life, and molt conformable to that Reaſon which they hold of him. Now no Man could receive ny bees 
from the Fruits which are 2 of themſelves, and the Beaſts which are brought up by the Care of Nature only, us te 

ome Way or other, Part of theſe Fruits and Animals. If it were a Crime to take the leaſt 15 


which adds ſomething more than the common Mother of all Men, I mean Nature, hath beſtow'd. Sce P/autus in = * 


are which we have hunted down, in tte a 
where Hunting and Fiſhing are allow'd to every body, or in them that belong to no body, as the vaſt Ocean. So that 10 ors 


perly to him, and he hath a Right to incloſe that Space with Hedges, Ditches, Walls, or after any other Manner, 22 
Man's Permiſſion. Aud this is the rather e becauſe the Creator himſelf, in giving the Earth to Men in comm", , 
manded them to labour, and, by his natural State, has laid him under a Neceſſity not to be idle. But it doth not hence le 
that we may gather as many Fruits, take as many Beaſts, or poſſeſs our ſelves of as many Acres of Land; or, id 4 cul 
propriate to our ſelves as many Goods as we pleaſe, For the fame Law of Nature, which hath given every one a} Rigt 
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Dominion 


od but from mutual Agreement. And 
though right Reaſon moy*d and perſuaded Men to 


introduce diſtinct Properties, yet this doth not hin- 
A that 2 derive their Riſe and Ori- 
ginal from human Covenant. 2 | 

V. Thus much being premis'd, it is manifeſt, 
that, antecedently to any Act or Agreement of 


| Men, there was a Communion of all Things in the 


World ; not ſuch as we have before term'd a po- 
fitive, but a negative Communion; that is, all 
Things lay free to any that would uſe them, and 
did not belong to one more than to another. But 
fince Things could afford no Service to Men, were 
we not allow'd to lay Hands at leaſt on the Fruits 
and Products of them, and ſince this would be to 
no Purpoſe, if others might lawfully take from us 
what we had before actually mark'd out for our 
own Uſe : Hence we apprehend the firſt Agree- 
ment, that Men made about this Point, to have 
been, that what any Perſon had ſeiz'd out of the 
common Store of Things, or out of the Fruits of 
them, with deſign to apply to his private Occa- 


f | fions , none elſe ſhould rob him of. This“ wy 


be illuſtrated by the Caſe of Beaſts, among 
which none can claim a peculiar Right to any 
Thirig above others“; but each ſatisfies his Ap- 

tite with what he firſt meets with in his Way: 
And if any of them hath been ſo provident as to 
lay up a Stock for future Uſe, the reſt are under 
no Obligation to forbear invading and plundering 
it: 2 as no Agreement can have paſs'd 
amongſt them, which might lodge the chief Right 
to any Thing in the firſt Taker. | 

The Author of the Treatiſe De Principiis juſti & 
decori ® hath advanc'd ſomewhat on this Subject, 
which may ſerve to ſet it in a fuller Light. He 
preſuppoſetb, that Man may lawfully poſſeſs and 
uſe Creatures void of Reaſon , and thence infers, 
that ſince Men are by Nature equal, all muſt have an 
equal Right to the Creatures; there being in reſpect 
of the Creatures themſebves no Rule aſſigning one Part 
to me, and another to my Neighbour : What remains 
then, but that the Diſtinftion and Diviſion of Goods 
muſt be deduc*d from Compact? But foraſmuch as all 


or Property. 367 


human Inſtitutions and Ordinances are made with the 
Exception of extreme Neceſſity, therefore when ſo deſ- 
perate a Caſe happens, the primitive Right to al 
Things revives : Becauſe, in the common Agreement 
for the Diviſion of Things, every one is od to 
have renounc*d his Right to thoſe Things which were 
allotted to others with this Reſerve and Reſtriction, 
Unleſs I am unable otherwiſe to compaſs my own 
Preſervation. My Calamity doth not give me a Right 
to thoſe Things, to which 1 had none before; but the 
Extremity of my Danger makes that Condition ceaſe, 
under which I gave up my firſt Right. For the ſame 
Reaſon it is lawful in War to ſeize the Goods of the 
Enemy : Becauſe all Compacts being diſſoku'd *, the 
original Right returns. He adds, p. 110. That, be- 
fore the ſettling of Covenants, firſt Occupancy did not, 
by its own Force, confer any Right. Becauſe firſt, in 
whatever neceſſitous Condition I was plac d, I could 
then have no Right to recal. theſe Goods to my own 
Uſe; this Privilege taking Place only in Goods which 
I voluntarily refgn'd to my Neighbour : But there 
are not many Perſons to be met with, who would 
allow ſuch a Prerogative to Things thus acquired. 

Which Reaſon might be thus propoſed in clearer 
Terms. 

If firſt Occupancy of itſelf confer” d a Right ex- 
cluſive of all others, it would follow that, even in a 
Caſe of Neceſſity, Goods thus attain'd could not be 
made uſe of by any other Perſon than the Poſſeſſor : 
Becauſe the Right of Neceſſity follows from an Ex- 
ception added to the firſt Compact about the Diviſion 
of Goods; but we before ſuppoſed, that no ſuch Com- 
patt had paſs'd about Things which tame into Mens 
Poſſeſſion by theſe Means. It beim then abfurd and 
unreaſonable, that a Perſon, retuc'd to Extremity, 
ſhould not be allow'd to uſe what another hath by 
Occupancy made his own , it follows, that the Right, 
by virtue of which Occupancy _ a Property, is 
likewiſe owing to Covenant. Though this Argu- 
ment is at the beſt but very feeble 5. 

He proceeds Secondly to affirm, That there is in 
Nature no more Reaſon why Men ſhould defire a Right 
from the firſt Occupancy of J. hings , than from the 


firſt Diſcovery of them with the Eye. Thirefare the 
* To this belongs I. xli. t. 2. D. De acquir. wel admittenda pa. l. i. 


o Yelthuyſen, p. 100, &c. Ed. in 120. 
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is the Voice of Reaſon confirm'd by Revelation. Wherefore, the Property of 


oods, acquir'd by Labour, muſt be regulated by 


the good Uſage which wy be made of them for the Neceſſity and Convenience of Life. See what out Author ſays, C. vi. 5. 3. 


following. But if we paſs 


e Bounds of Moderation, and take more than we have Occaſion for, without doubt we take that whi 


belongs to others; eſpecially, if _—_ any Thing ſuperfluous, we leave not ſufficient to relieve their Neceſſities, and ſu 


them with Things convenient and uſe We muſt not ſuffer 


any Thing, which GOD hath created for the Servi 
to periſh or become uſeleſs. If we conſider, with Attention, the Ab e Service of 


undance of natural Proviſions which have been a long Time 


in the World, the ſmall Number of thoſe who can uſe them, and fot whom they are inted, and how little 
5 to himſelf to the Excluſion of others, eſpecially if he keep himſelf in the ja Bond- preſcribed by 3 — 4 


obliged to acknowledge, that the Property of 


, ſo eſtabliſh'd, would not produce the leaſt Diſputes and Quarrels. We 


may ſee this diſcourſed at large in the Work of Mr. Locke, Lib. ii. c. 4. Moreover, Mr. Vander Muelen hath, alſo, confuted our 


Author in his Comment upon Grotius, I. ii. F. 1. p. 56 


! This Agreement is in no wiſe neceſſary, as may appear from what has been ſaid in the preceding Note. The Roman 
do not ſuppoſe any, even in that Law to which our Author refers; and to ſhew, that Property of Goods — fro Le | 
they ſay, there remains to this Day ſome Foot-ſteps of it in Things which remain common, and belong to the firſt 0 


Occupant, 


Dominiumgue rerum ex naturali poſſeFione cæpiſſe Nerva filius ait, ejuſque rei veſtigium remanere, de his terr . 
untur; nam hæc protinus eorum fiunt, qui primi poſe fionem eorum apprebenderint , Digeſt. I. xli. i. 2. rn 1 ny a 
Þ:eFione, leg. 1. There is, alſo, a Place in the »/titutes, which I ſhall quote, p. 418. from whence it will appear tha 

according to the Notion of the Roman Lawyers, Poſſeſſion is all that transfers Property, by virtue of the Intention ef him wha 


gives any 8 to many in common. 
* See F. iv. Note 3. p. 365. 


This is true, but they have it only for their Uſe. All that follows from this Equali ality of Right is, that n * 
poſſeſs himſelf of ſuch a great Quantity of Goods, that there remain not ſufficient for ot fern ger Nee by 6 2.266. Man ought to 
+ This is not ſo ; bat the true Reaſon is the State of War, where two, are Enemies the one to the other, And, indeed ſup- 


poſing that they, who have each their Goods in Property, ſhould come of a ſudden to ſuffer them te mr 1 
mous Conſent, and without ceaſing to be Friends, — iy after this, take what is eee was rang ry he 

deprive others of what they are poſſeſſed of for their Uſe. Thus Yelthuy/en argues upon the falſe Principles of Hobbes ka 

5 The Rights and Privileges of Neceſſity are not ſo bounded as to diſpenſe, in certain Caſes, with fuch Duties as ſu 

Agreement, They, alſo, make Exceptions to ſeveral natural Laws, which in no wiſe depend upon human A i 

The Reaſon of it is very clear, and tis this, That he declares thereby an Intention to ſet apart ſuch a 

or to appropriate it to himſelf, as he may by virtue of his common Right to uſe it, which, without that, would 


unanie 


* an 
eements. 

ing for his Ufe, 
ecome uſclels 


to any Man. The meer Sight of a Thing can't have the ſame Effect, becauſe we ſee many Things without any Deſign 
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them to ourſelves only. But if, at the ſame Time, we perceive a Thing firſt, and we diſcover 


it to ourſelves, others ſhould no more pretend to it, than if we were actuall ſeized of i is ſai | 
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Difference muſt ariſe from the Inſtitution of Men, or- 
daining, That the Right to a Piece of Land, for In- 
Stance, ſhould be in him who firſt took Poſſeſſion of it, 


not in him who ſaw it before others. Thirdly, he 
ſays, Let us ſuppoſe two Men, one ſwift, and one flow 
of Foot, tis evident what an ill match'd Couple we 
ave here, as to the Buſineſs of acquiring Property; 
and, by Conſequence, that the Right by which he who 
firſt ſeizeth ihe Thing, in this Caſe, ſhould be the true 
Otoner of it, is not borrow'd from Nature, but from 
implicit Covenant or Agreement. He might have ſaid 
more briefly, upon Suppoſition that all Men had 
originally an equal Power over 8 we cannot 
apprehend how a bare corporal Act ', ſuch as Seizure 
is, ſhould be able to prejudice the Right and Power 
of others, unleſs their Conſent be added to confirm 
it ; that is, unleſs a Covenant intervene. What 
the ſame Author diſputes farther ; That * in the 
primitive State one Man might have brought the 
whole World under his Subjection, is vain and idle, 
and is confuted by Mr. Hobbes himſelf b. 

VI. To proceed, Men left this original negative 
Communion, and, by Covenant, ſettled diſtinct Pro- 
perties, not at the ſame Time, and by one fingle 
Act, but by ſucceſſive Degrees; according as either 
the Condition of Things, or the Number and the 
Genius of Men, ſeem*d to require. Thus the Scy- 
thians of old appropriated only their Cattle, and the 
Furniture of their Houſes ; leaving their Land in 
its primitive Communion ©. Indeed, the Peace 
and Tranquillity of Mankind, for which the Law 
75 Nature appears eſpecially concern'd, gave no ob- 

cure Intimation, what would be moſt convenient 
for Men to appoint in this Affair. For that each 
Man ſhould retain an equal Power over all Things, 
or that the univerſal Proviſion ſhould be laid in 
common, ready for the promiſcuous Uſe of every 
Perſon, was not conſiſtent with the Safety and Quiet 
of human Race; eſpecially after they were multi- 
plied into conſiderable Numbers, and had cultiva- 
ted and improved the Method of living. Becauſe * 
there could not but ariſe almoſt infinite Claſhings, 
from the Deſire of many Perſons to the ſame 
Thing, which was not able to ſatisfy them all at 
once; it being the Nature of the greateſt Part of 
what the World affords, to be incapable of ſerving 
more than one Man at the ſame Time. As for the 
preciſe Order, and the particular Cauſes of Things 
paſſing into Properties, I conceive we may thus 
come to an Apprehenſion of them : Moſt Things of 
immediate Uſe to Men, and which are applied to 
the Ends of Nouriſhment and Cloathing, are not, by 
bare unaſſiſted Nature, produced every where in ſo 
eat Abundance, as to yield a plentiful Supply to 
all. As often, therefore, as two or more ſhould want 
the ſame Thing, which could not content them all 
together, and ſhould endeavour to ſeize and ſecure 
it for themſelves ; ſo often there muſt aaiſe a moſt 


„ Th. & 103, 566. D C Eh. f Ul, 
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probable Occaſion of Quarrels and Hoſijjr.. 
gain, many Things ſtand in Need of human. 
and Culture, either for their Production, 9. OR 
and prepare them for Uſe. But here it ag 1 
inconvenient that a Perſon, who had taken 0 20 
about a Thing, ſnould have an equal Right ;, Wes 
another, by whoſe Induſtry it was either fir? * 
or exactly wrought and framed, to render i. ef 
ther Service. It was highly conducive ths Revs 
common Peace, that immediately, upon tl . 
plication of Mankind, Properties ſhould be ae; 
ed in moveable Things, eſpecially ſuch a; =P 
the Labour and Improvement of Men; and in 
Immoveables, which are of immediate an; 1 
ry Uſe, as Houſes, for Inſtance; ſo that the gd 
ſtance of them ſhould belong either ſepararth f 
1 Perſons, or to ſuch a Number of Ma ; 
ad, by peculiar Covenant, agreed to hold K's 
the Way of poſitive Communion. Farther, alba 
there appears {ome Reaſon in theſe Things, why ti 
ſhould rather belong t ſome than to others 5 
the Dominion or Property of them, ſuch as in 5 
the Excluſion of all Perſons beſides, was to be Ho 
firm'd, at leaſt, by tacit Compact -: And this ta. 
Compact involved a tacit Ceſſion of the reſt of 5 


* 
lan- 


kind; intimating, that whatever had been a: ed 


for any one's private Share, they would never cad. 
lenge any Right or Title to, upon Pretence of it; 
receiving its Matter, or its Nouriſhment, from t 
Earth, the common Habitation of Men. As 
thoſe Immoveables, which Nature produced withox 
the Concurrence of human Induſtry, that is, Ling 
ſince they were ſo widely extended, as abuncanty 
to ſatisfy the ſmall Number of the firſt Men; 5 
much of them was, from the Beginning, taken ins 
Poſſeſſion, as Men thought convenient for their er- 
ſent Occaſions ; the reſt being left in its natural an 
negative Communion, to be poſſeſs'd by any Pr. 
ſon who ſhould afterwards think fit to uſe it. Hi 
therefore 3 we muſt conceive a Covenant to har 
aſs*d to this Effect: That thoſe Lands, which hi 
en aſſign'd to particular Men, by the er; 
Agreement of the reſt, or ſuch as the reſt wer: ſup 
poſed to have reſign'd all their Title to, by permit 
ting a ſingle Perſon quietly to enjoy, and by tiking 
to themſelves other Lands in the ſame Mina, 
ſhould belong to the Manurers and Improv: d 
them: And that what remain'd ſhould pak im 
the Property of thoſe who would afterwards i 
upon it. | | 
VII. That the ſettling diſtin& Properties tur 
to the real Benefit and Advantage of Men, w 
own more numerous, may be illuſtrated from tie 
ame Arguments, which Ariſtotle * brings to ors 
throw the Platonick Communion of Goods. Tiv, 
indeed, his Deſign was to refute a poſitive Comm 
nion; whereas our Enquiry proceeds about the fe 
ſons inclining Men to quit that Communion vii 


4 Vid. Digeſt. 1. viii. tit. 2. De ſevitut. {rea 


— 


6 


Uſe of it. 


ſollowed theſe Ideas. 


1 It is available by virtue of the Intention of the Creator, who has only given Men this common Right, ey ma 
And while each Man takes no more than he needs, he no Way prejudices the Rights of others, who, in then 


that they may nul 


Im, 


may one = or another plead the Privilege of the firſt Occupant. See Mr. Voollaſton's Religion of Nature delineated, p. 15* wi. 
y 


he has e 


2 By what I have ſaid in the foregying Notes, we may ſee, that there is no Need here of any Renunciation, either exp 
tacit. This may ſuffice to direct the attentive Reader, in underſtanding all that our Author, in the following Part of thus - 
builds upon that falſe Principle, without which I ſhould be obliged to enlarge my Notes to no Purpoſe, every Moment, to eee. 1 

3 Our Author here criticizes upon an Expreſſion of the Jew Hiſtorian Foſephus, 1. i. c. 3. where he ſays, That Gain u 


firſt who ſet bounds to Lands, Oęss 78 Ye mparo; theo, 


ther'd great 


buted to the eldeſt Son of the firſt Man and firſt Woman, from whence 


p. 7: in which he deſerves, ſays our Author, not to be belie 
in what he ſays in the ſame Place, that Cain barbarouſly uſed and inſolently treated all thoſe who dwelt with him; that 45 
Wealth by Rapine and Violence, and that he aſſembled — I of Thieves. For how can ſuch Things © 


ved more W 


Mankind are deſcended ? See B.ler's Dise © 


titled, An Exercitation upon Fl. Joſephus's Antiqg. Jud. Lib. i. e. 2. printed in 1701. and what is ſaid, 5. 10, ec. about the 1 


tive Community of Goods, 


Kc 
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Cnae. IV. Dominion 


have already ſhewn to be negative **; , ſays 
hn Men Jabour'd in common, and laid up all they 
2 in one Heap, out of which they were freely to take 


| for their Support; "tis impoſſible but that Heats and 


Onarrels ſhould ariſe from the Inequality which muſt 
be — re ſome Mens getting and Spend- 
ing *. In general, (as he well remarks) he living 
together, and upon the ſame Stock and Maintenance, 
is grievous and unea/y. Which is the Reaſon that we 
are never ſo highly diſpleaſed with other Perſons, as 
with our Servants and Family-Dependents, who are 
continually under our Eye. But now, upon the Intro- 
ducing of Property, all theſe Complaints are filenced *, 


| every one grows more induſtrious in improving his pe- 


ruliar Portion; and Matter and Occaſion is ſupplied 
for the Exerciſe of Liberality and Beneficence towards 
others. It were better, therefore, that Goods ſhould be 
mage proper, as to the Poſſeſſion *, and ſhould be common 
only in the Uſe. Again, To confider a Thing as our 
own, raiſeth the Pleaſure we take in enjoying it *. To 
gratify and aſſiſt a Friend, a Gueſt, or a Companion, 


3 fills us with ſenſible Satisfactian and Delight ; and this 


we cannot do, unleſs we have a ſeparate Share of good 
Things to ourſelves. Beſides, fince there are few Things 
zwhich can be made Uſe of by all Men at once, when 


nam Perſons ſhould happen to ſet their Mind on the 
8 /ame Object, which could not ſuffice them together; they 
| mut of Neceſſity fall out, were not the defired Object 


already aſſigned to a particular Ozwner. It muſt be 
confeſs'd theſe Reaſons did not weigh ſo much with 
Sir Thomas Moor and Campanella, as to hinder them 
from ſetting up a Communion of Goods, the former 
in his Utopia, the latter in his Realm of the Sun: 
It being much more eaſy to fancy perfect Men, than 
to find them 5. But farther, we may hence too 
diſcover the Falſity of that vulgar Saying , Meum 
and Tuum are the Cauſe of all the Mars and Quarrels 
in the I/orld. For, on the contrary, the Diſtinction 
of Meum and Tuum was rather introduced to pre- 

To which add Ariſtopban. Concionatr. ver. 585. 


Eſt uliquid quocungque loco, quocunque receſſu, 
Unius /. ſe" Dominum feciſſe lacertæ. 


or Property. 369 


vent all Contention. Hence Plato, LL. I. viii. 5 214. 
Ed. Wech. calls the Meer-ftone *, the Boundary of 
Friendſhip and Enmity, confirm'd by Oath, and ap- 
proved of by the Gods. Of the Sacredneſs of the 
Landmark; ſee, likewiſe, Deut. xix. 14. Jeb xxiv. 
2. L. xxvii. t. 21. D. de Termino moto. Collat. leg. 
Moſaicarum cum Rom. tit. 13. Paul. Sentent. i. 16. 
v. 22. Frontinus de re agrar.. Let every one keep his 
own Bounds, and not difturb thoſe of other Men; for, 
therefore, was the Mark-ſtone ſet up, litem ut diſcer- 
neret agris, to end the Quarrels of the Field. 
But that infinite Field of Hoſtilities and Strifes 
ariſeth only from hence, That the Avarice of 
Men is ever aiming to break through thoſe Bounds 
of Meum and Tuum, which have been, by Law or 
Covenant, eftabliſh*d ©. 

VIII. Tho! what hath been here deliver'd ſeems 
plain and evident, yet we think it not impertinent 
to examine more largely the Opinions of iome an- 
cient and ſome modern Writers on this Subject. 
Amongſt the former, Diodorus Siculus reports, That 
the firſt Earth-born Men led a wild and irregular 
Life, <vent out in Herds to ſeek their Food, which 
conſiſted of the moſt juicy Herbs, together with ſuch 
Fruits as the Trees ſpontaneouſly produced: But not 
knowing how to bring their Proviſion together, and to 
lay up a Store for future Uſe, many perifi'd during the 
Winter, partly through the Inclemency of the Air, 
and partly through Want of Suſtenance, till, byDegrees, 
gaining Inſtruction from Experience, they began to 
retire into Caves in the cold Seaſon, and to reſerve 
a ſufficient Stock of ſuch I'ruits as were fit for keep- 
ing : Some new Advantage or Improvement being eve- 
ry day added to Life © This Hypotheſis, concern- 
ing the Origin of Mankind, though falſe, being 
taken for granted, it follows, that Men, in the Be- 
ginning, lived upon the Supplies of Nature in com- 
mon; afterwards ſettling, by Covenant, the Pro- 
perty of Houſes, and of Fruits treaſured vp for 


d Juvenal. Sat 3. ver. 230. 
"Tis ſomewhat to be Lord of ſome ſmall Ground, 
In which a Lizard may, at leait, turn round. 


Mr. D/ yden. 


Lias Orat. 17. De Niciæ bonis publicatis, chap. iv. The main Cauſes of Diſſentions among Subjects are, that ſome covet other Mens 


P.ſo/frons, wwhillt ſome again, are rob'd of their caun. d Lib. i. 


e P/iz. Nat. Hiſt. 1 xxui. Procœm. de Arborib. Pomona urgeth 


this in her own Honour and Defence,“ That the firt Food of Men was owing to Trees; and that this taught them to look up- 
** right towards Heaven: Nay, that they might ſtill find a Suſtenance from the ſame Stores, without Corn and other Products of 


the Earth.” 


The Greek is, Kai yag iv Tai; anonzuoros, x iv Tot; foyors pn Y) Town, N aviown, avayxauly Lyrninata yivela Te To; 
UIUC NTHE iy M Ne . CN Os TrOv reg Tolg AN my Azprfairecs mAihw ds T9201. 

* Ihe Greek 15, "On; de To ovGry x) Xo Tay ar) uTiInOaeY TaYTEY XAMMTW, K) KANSE TOY TwYTWY Ne, q ai THY ouvamroiiau 
Iii SN ve tl TNT $a ονẽ¾¶X tX ri To, x bx pew rg * . ITI 0: Oegarmrort wy rer pWaNSE Tgorxe - 
An, as Tra Teaxwpilz ek Ta; dN Tx; i. | 
< So Ari//otle expreſſes it, Ai pry vg ie] Ornerpurvats, Te FYKNGPaATE e ANnNg; 8 iνEsube pea MNov Bt tmidwogow, wi Te 
de trage 2o059gevire;, This is well expreſſed in a Law of the Code, Naturale guippe witium, negligi quod communiter poſſidetur ; ur- 
gue ſe nibil habere, gui non totum habeat, arbitretur : d.nique\ſuam quoque partem corrumpi patiatur, dum irvidet aliene, Lib. x. tit. 34 
Quand & qribus quarta pars, Ic. leg. 2. in princip. : 

- And again, Oavegey Teiruy G74 BEATION £:108 pubv 2 rag KTHOH, Th Ot xenon Tory xuwes irs 0s x) Tg% dd apolercy Soup 
OL T% v:i Guy 15 Th =———=—= @AA& 2 & To Xaeiouhai, x; Prnobnom Pino, ) Eloge, 1 iTigous nge d Ar Th; xTHouw; bes 
ben; Eficurus (to uſe Mr. Bayle's Word; in Hiſt. Diction.) would not imitate Pythagoras, who taught that, among Friends, Goods 
ought to be common. (040g. Laert. I. x. $.11.) He was ſenſible, that ſuch an Eſtabliſhment betray'd Diffidence ; he liked bet. 
ter that Things ſhould remain on ſuch a Footing, that every one might voluntarily contribute to the Wants of others, when there 
was a Neceflity. He aſſures himſelf, that this N otion comes nearer Perfection, than to maintain a Community of Goods; and we 
cannot ſufficiently admire the Union of Epicurus's Followers, and the Goodneſs by which they aſſiſted one another, while eve 
me remain /d Maſter of his own Eſtate. See Cicero de finib. bonorum & malorum, I. i. c. 20. x * 
5 1 2 of Goods, Which might have Place among Men perfectly juſt and free from all irregular Pzflions, 
1 unjuſt, chimerical, and full of Inconveniences among Men ſo d poſed as we are. For the Agreement, which is 
3 N among the Members of certain particular Communities, is no Rule for an univerſal Society of one whole Na- 
3 ” ; * 8 _ ſo _ as of a Town, or any other Place, which contains ſeveral Families of different Conditions, and 
* =_ — ro Perſons. See Mr. Domat s Civil Laws in their natural Order, Part II. in the Preface, F. ii. and the 
mud oh — my Communione, Which is the firſt of the Collection publiſhed in 1704, at Strasburg. To this we may 
tee by th o troy (in oe. penult. du dern chap.) ſays, That if Men abound with Goods, and no body, in this Caſe, was to 
3 8 = A want Neceſſaries and Conveniences. If there be no Wants, there will be no Arts, Sciences, In- 
6 * = es. Farther, this Equality of Poſſeſſions and Riches would eſtabliſh an Equality of Condition, baniſh 
———— — ace Men to a Neceſſity of 89 themſelves, and exclude all mutual Aſſiſtance, render Laws frivolous and 

N n univerſal Anarchy, and bring in Violence, Injuries, Maſſacres, and Impunity. The reſt of the CharaQter is 


1 Peaſant to read, but too long to be inſerted whole in this Place. See, alſo, Quintil. Declam. 261. 


O, 5 — 5 = 
| ao _ ” gui tollunt, Meum, Tuum. Publ. Syr. Sentent. v. 620. 
08 oras are, L xo Aibo WP p ” 
5 „ u- Aue y ophCovrae Piaicey tyBods. 
. Lyfias's Words are, 4 90 » Nd, 
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370 Of the Origin of 


future Service, till, by ſlow Advances, the Appro- 
priation of Land was introduced. To the ſame 
Purpoſe is frequently alledged what Juſtin * relates 
of Saturn, King of the .{borigines, who, he tells 
us, was ſo remarkable for exact Juſtice, As that no 
Perſon, under bis Reign, lived in a Condition of Slave- 
ry, or held any private Poſſeſſious; but all Things, like 
one univerſal Patrimony, lay undivided, and in com- 
mon to all, The Authorities of the Poets are, like- 
wiſe, produced in great Numbers, where they de- 
ſcribe the happy State of their golden Age, Virgil. 
Georg, I. 125, &c. 


Ante Jovem nulli ſubigebant arva coloni ; 

Nec fignare quidem, aut partiri limite campum 
Fas erat: in medium querebant ; ipſaque tellus 
Omnia liberius, nullo poſcente, ferebat ®. 


Before Jove's Reign none vext the peaceful Ground, 
Which only Turts and Greens for Altars found. 
No Fences parted Field ; nor Marks, nor Bounds 
Diſtinguiſh*d Acres of /tigious Grounds : 
But all was common, and the fruittul Earth 
Was free to give her unexpected Birth. 

Mr. Dryden. 


Tibull. Eleg. 3. B. I. ver. 41, Sc. 
Illo non validus ſubiit juga tempore taurus, 
Non domito frænos ore momordit equus : 
Non domus ulla fores babuit ;, non fixus in agris, 
Qui regeret certis finibus arva, lapis. 


No ſturdy Ox did to the Yoke ſubmit, 

No broken Courſer champ'd the galling Bit: 
No Door the fearleſs Cottager conceaPd, 

And the wide Earth was but a common Field. 


Senec. OFav. ver. 402, Sc. Act. ii. 
Cingere aſſuerant ſuas 

Aluris nec urbes; pervium cunts iter. 
Communis uſus omnium rerum fuit : 

Et ipſa tellus læta facundos ſiuus 
Pandebat uliro. 


Nor had they yet begun 

To fence their Towns with Walls, but Nature*s Scene 
Lay a free Road: The univerſal Store 

Supply'd Mankind; at large they liv*d and fed. 
The willing Earth her fruitful Boſom ſhook, 

Rich with diffuſive Plenty 


Again in his Hippolytus, Act. ij. ver. 525, &c. 
Prima quos mixtos Deis 

Profudit ætas, nullus bis auri fuit 

Cecus cupido; nullus in campo ſacer 

Diviſit agros arbiter populis lapis. 


— — The firſt good Race of Men, 
Companions of the GODS and mixt with Heaven, 
Not blindly led by Avarice and Gold, 


2 Lib. xlui. c. 1. 


v See this Place illuſtrated by Seneca, Epiſt. 90. 


B OOk I 
Forbore to fix the coufccrated Stone 
To bound the Fields, and judge between th. Ow 


Thus *tis one of the Alterations, which ü 
ver. 135, &c. deſcribes in the Iron Age, 


7 4. Ma ö 


Communemque Prins, ceu lumina ſalis, & a” 
Cautus humum longo ſiguavit limite meſſor 


Then firſt the wary Swain inclos'd his og. 
All common was before, as Air, or Sun. 


Theſe *, and the like poctical Relations 1 
tanlius © interprets in the following Manner . © 


Nec fignare quidem aut parliri limite 
Fus erat : in medium querebant. 


That is, GOD Almighty gave the World i» Nn 
Men, that they ſbould hos freely together, oa 
rious Avarice ſhould claim the whole Store 19 iti 
that any one ſhould wont what was Produced 9 4 
Sake of all. This Saying of the Poet we oupht wi 
take ſo ftriftly, as to imagine, that, in thoſeTimes thn 
was no private Poſſeſſion ; but in a figuratice iy, 
Jo uſual in thoſe Compoſitions ;, giving us 10 mls 
fland, that Men were jo generous and liberal,  »; 
to hut up to themſelves the Fruits of the Eurib, ol 
lie Bowvering over @ concecl'd and ſeparate Store; ww 
that they admitted their poorer Neighbours to the tn 
mon Enjoyment of what they bad gotten by their an 
Pains. Bur, indeed, as no ſenſible Perſon Will k 
the Poet perſuade himy that theſe primitive Mo, 
tals had omnia in medium quæſita, or 4 poſitive Con. 
munion of Goods; fo the Reafon which Lada 
tius aſſigns to thoſe ExpreMons, doth not, in os 
Judgment, appear ſatisfactory: For, as on the ox 
Side, Men were not then, perhaps, greatly incline 
to Covetouſneſs, being yet ignorant of Wea, 
and finding an eaſy Supply of Food from Namur; 
Store, whilſt they remain*d Strangers to Delicacc 
and Exceſs; ſo, on the other Side, we Co not { 
what Matter they could have for Bounty, wh 
there was no Occaſion to ſcrape up Treaſure. 'Ts 
a good Conſideration that ſome recommend tou; 
in order to a right Underſtanding of the v h. 
ble of the Golden Age; that the Diſpoſition d 
ruſtick and barbarous People make them alma 
natural Friends to Eaſe and Lazineſs, and Enemis 
to Labour; that the more rude and fimple War d 
Life any Perſons are engaged in, the leſs inclinaic 
they would be to Plenty and Luxury, to Magi 
ficence and Splendor, which commonly rea 
much Induſtry and Pains . And that, laſily, & 
the general Vice of old Perſons to commend ti 
Times of their young and flouriſhing Days, to 
2 for the moſt part, preſent Things, and $3 

ey fee before them; extolling whatever com- 
mark*d with the Advantages of Age and thi, 


C A pun 


therefore, it ſeems very probable, thoſe rude =" 


© Macrod. Saturn. i. c. 8. The Ran! apporte 


+ the Temple of Saum to be their Lreaſury, for this Reaſon, becauſe, during the Time of his Reign in Ian, no Robben . 
committed: Or, becauſe under him there were no diſtint Poſſeſſions, or private Eſtates, 
Nec ſignare guidem aut partiri limite campun 
ü Fas erat: in medium querebant. 
** therefore it was thought convenient to lodge the common Treaſure under his Protection, in whoſe Reign all Things had a 


common to all Men.“ 4 Inſtitut. I. v. c. 5. 


Add Montaigu 's Eſſays, lib. i. c. 30. 


— 


= — 


— — 


, 2 Ain's Words are, Lali æ cultores primi Aborigines fuere, quorum rex Saturnus tantæ juſtitiæ fuiſſe traditur, ut weft 2 
fub illo quiſquam, neque quicquam private rei habuerit ; ſed omnia communia & indiviſa amuibus fuerint, weluti unum cundi per: 


nium effet. 


* Lattantius's Words ate, Quippe cum Deus communem omnibus terram dedifſet, ut communem degerent witam, non ut rabid 
avaritia fiti omnia wvindicaret, nec ulli deefſet, quod omnibus naſceretur. Quod Poctæ dictum [viz. Virgilii in his wer /ibus, 
&c. ſupra ponents} fie accipi oportet, non ut exiſtimemus nihil omnino tum fuiſſe privati, ſed more Poectico figuratum, 


? a, bun 
. eee 
ut ie 


- . l en 4 
tam liberales fuifſe hominei, ut nates ſibi frages non includsrent, nec oli abſconditis incubarent, ſed paupergs ad cemmunionenn p4" 


beris edmilterent. 
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CHAP. IV. 


, when the Legiſlators compel'd them 
Life o Manners and of Induſtry', might be very 
g nder the Change, and frequently ſend out 


ez for their Acorns and their Idleneſs. From 


laints of their old Sires, Poſterity might 
4 2 about their Golden Age. This 
Conjecture is ſtrengthen'd by the Character which 


— Salut gives of the Aborigines, the People of thoſe 
= 


"ive Tims; They were, ſays he, 4 clowniſh 
Ea of Mex, without Laws or Government, tied up 


_ Order or Rule. And Ovid himſelf placeth 
| ec Happineſs of the Golden Days chiefly in this 3 
dat Men obey'd Faith and Honeſty without Law, 
nnd fear'd no Puniſhment, becauſe no civil Socie- 

ties were yet eſtabliſh'd. 


Contentique cibis nullo cogente creatis, 

Arbuteos fatus, montanaque fraga legebant, 
Cornaque, & in duris herentia mora rubelis, : 
Et que deciderant patuld Jovis arbore glandes 


Content with Food which Nature freely bred, 
On Wildings and on Strawberries they fed; 
Cornels and Bramble-berries gave the reſt, 
And falling Acorns furniſh*d out a Fealt. 

Mr. Dryden. 


There's a famous Place produced, on this Head, 
from Tully's firſt Book of Offices, c. 7. **T7s thePart 
of Juſtice to diſtinguiſh between Things common and 
peculiar, and to uſe them accordingly. Now nothing 
is private by Nature, but as it becomes ſo, either by 
ancient Poſſeſſion, as appropriated by the firſt Oc- 
cupant, or by Conqueſt, upon the Right of Arms ; or 
elſe by Law, Agreement, Condition or Lot. Hence come 
the Names of the Arpinate and the Tuſculan Lands. 


| | And in like Manner are private Poſſeſſions ſettled and 


deſcribed. Since, therefore, the Things which Nature 
made common, have, by this Means, been turn'd into 
Property, let every Man quietly enjoy his Lot: M ho- 
ever covets more than this, hall be deem'd to have 
wiclated the Law of human Society. 


* Cantilinar. Bell. init. Add the Character given of the ſame People by Dion. Halicarn. I. i. p- 8, Sc. Edit Oxon, 


ver. 103, &c. As for what follows about the perpetual Spring, the ſpontaneous Production of the choiceſt Fruits, 
overflowing with Milk and Nectar, tis no truer than that extravagant Rant of Pherecrates ; 


\ 


ra pity Agne, xy ihavcs CE Thin, 

Al Toy char TorfonuyerTes ig 

"Arraios purineos x) rarwy TevEn 

Ovoxas g Ciorrig, 4 N Tio weed 

To; murapor, ore ixexurr art uggN 
'Owrai xixAzi Y avapea; nevvuiras Weigh To Sue 
"EmeTorr arrifSo4oas KATAT HI. 


_—A. 


Dominion or Property, 371 


Horace is ſometimes brought in, giving his Judg- 
ment amongſt the reſt. 

Nam propriæ telluris herum natura, jieque illum, 

Nec me, nec quenquam ftatuit : nos expulit ille ; 

Illum aut nequities, aut vafri inſcitia juris; 

Poſtremium expellet certe vivacior heres. 

Nunc ager Umbreni ſub nomine, nuper Ofelli 

Diftus erat; nulli proprius ; ſed cedet in uſum 

Nunc mibi, nunc alii. | 
Lib. ii. Sat. 2. ver. 129, Sc. 


Nature, nor him, nor me, nor any made 

The proper Maſter of the Stage we tread. 

He turns out me; and him fome vile Deceit, 

Or a dull Head at Law ſhall ſend to ſhare my Fate. 
At leaſt he one Day muſt, with all his Care, 
Yield to the ſtronger Vitals of his Heir. 

Ofellus lately gave the Farm its Name, 

And now Umbrenus : None of Right may claim 
The Property; the Uſe is paſſing ſtill; 

And all are Fortune's Tenants at her Will. 


Tanquam 
Sit proprium cuiquam, puncto quod mobilis hore 
Nunc prece, nunc pretio, nunc vi, nunc ſorte ſuprem4 
Permutet dominus, & cedat in altera jura. 
Sic quia perpetuus nulli datur uſus, & heres 
Heredem alterius, velut unda ſupervenit undam, 
Nuid vici proſunt, aut horrea ? L. ii. Ep. 2. ver. 
171, &c. 
As if the treach'rous World had ever ſhown 
A Thing we might preſume to call our own ! 
Since in one fleeting Point of Time convey'd 
By Grant or Sale, to Force or Fate betray'd, 
New Lords it may enrich, new Titles wear: 
And thus, ſince none are fix'd, but Heir to Heir 
Succeeds, as Wave to Wave; in vain we learn 
To lengthen out a Street, or croud a uſeleſs Barn. 


We have an Epigram of Lucian, Tom. ii. p. 838. 
which is, alſo, recited in the Anthologia, much to the 
ſame Purpoſe. Tis a Farm that ſpeaks 5. 


d Met. i. 
and the Rivers 


The Rivers run with Oatmeal and Black Broth, 
Murmuring, when new-bak'd Biskets ſtopp'd their Speed 
Links and hot Sauſages in Fiſh-pools ſtood, 
And fatted Oyſters Liam 'd the wealthy Stream. 
Fowls nicely dreſs'd ſerv'd up themſelves, and flew 
About Mens Mouths, ſtill courting them to feaſt. 
See Athenmzus, |. vi. c. 19. and Pollux's Onomaſticon, I. vi. 9. 58. 


Mr. Le Clerc has throughly proved, that the Men, who lived in the Times when the 
been, were not a Whit better than thoſe of the following Ages. See his Notes upon Hefio 
extracted out of it himſelf, in an 4 755 added 9 his Memoirs, De Trevoux in March and 

2 Saluſt's Words are, Cumgue his | Trojanis] Aborigines, genus hominum agreſte, legib 

3 This Poet makes the Felicity of the Golden Age partly to conſiſt in 805 That 1 . — 


every one was free, in theſe Lines, 


Golden and Silver Ages were ſaid to have 
s Theogonia, ver. 211. and 

April 1701, Tom. i. en 
to, liberum atque ſolutum. 

r Laws nor - ao wo but 


Aurea prima ſata eft etas, que windice nullo, 


Sponte ſua fine lege fidem rectumꝑue colebat. 


becauſe they had no Cities. 


+ Tully's Words are, Deinde juſtitiæ munus eft, ut communibus utatur quis pro communibus 
nulla natura, ſed aut veteri occupatione, ut qui quondam in wacua venerunt, aut victoria ; 
eitione, forte. Ex quo fit, ut ager Arpinas Arpinatum dicatur, Tuſculanus Tuſculanorum fimiliſqu 
Ex quo, quia ſuum cujuſque fit, eorũm que fuerant natura tommunia, quod cuigue obtigit, id 


Pana metuſgue aberant.ꝛæyq l 


rivatis ut ſuis. Sunt autem pri vat 
both pofiti ſunt, aut lege, — = 
e eft privatarum note Nonum deſcriptio. 


ut qui 


violabit jus humane focietatis, But Mr. de Bynker/hoek, in his Treatiſe 4 i . daa ae . 6s quo f guts 761 appetet, 
about the Middle of this Paſſage there is a Corruption, which he thus a _— TION B/ believes, that 


1 fit, ut ager FORTE Arpinas Arpinatum dicatur. Upon this Su tion th Laws or Conuen 
= whence it is that the Country of Arpinas, for 8 belongs — po City, bs CRT Gon * _ 


, CONDITIONE, i quo 


forte, and yo it in another Place, is, becauſe the Parting of Goods, made by The Reaſon why this Author changes forte into 


private. 


e might, likewiſe, have ſaid, that Cicero, who often uſes Words 


Lot, always ſuppoſes an Agreement publick or 


ſ ; A in hi. Tv: 
ood, after he had ſpoken of Covenants in general, add ſome particular ob pogo px Kay —_— in CR Diviſions, 
yo 1 then {till there will a Doubt remain, whether, in Cicero's Days, the Word FORTE was uſed to ſignify, f Latin Au- 
bo 4 man Lawyers uſe it now. Nor is the Law, which Mr. Bynker/ſboek quotes here very ſuitable, in m * Example, 

at Senſe, for there it is ni forte, an Expreſſion very common, in which the laſt Word , y Opinion, to eſtabliſh 


Pre no Idea of the Words verb! gratia : 


e 


4 
NISI FORT E ſalicti ei, vel filuæ paloris, vel arundineti uſusfructus legatus fit, &c. Dig 
5 The Greek is thus, Aves *Axauparide yeriun wort, vir Mietart, 
Kal rab is trig GH,, eig riger. 
Kai yag ix txt pur ToT tre, x) ra BT 
Oltrai, e & ws G, aa ri xs · 
2 


l. vii. tit, 1. De aſaſtuctu, &c. leg 9. f. 7. 
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372 Of the Origin of 3 


Once Achemenides I ſerv'd, and now 
Menippus, and to Thouſands more ſhall go: 
Each vain Poſſeſſor cheats himſelf a While, 
But Fortune is the Miſtreſs of the Soil. 


The fame Author hath told us as much in Proſe, 
Nature, ſaith he, hath made us Lords and Pro- 
prictors of nothing; but obtaining by Law and Succeſ- 
ſion the Uſe of Things, fer an uncertain Period, wwe 
paſs for the MY 23poret Secret, the temporary 
Maſters or Poſſeſſors of them , and when the ap- 
pointed Term is over, then another receives them 
from our Hands, and enjoys the ſame Name and Title, 
But indeed theſe kind of Speeches refer rather to 
the Inſtability of Fortune and of human Poſſeiſions, 
than to the Original of Property *. 

IX. We proceed to examine Grotius's Opinion; 
> in which we ſhall paſs over what he delivers 
contrary to the receiv*d Doctrine of the Church, as 
ſufficiently refuted by other Hands. He tells us 
then, That GOD conferr*d on Mankind a Right in 
Genera to Things of this inferior Nature, both im- 
mediately upon the Creation of the World, and again 
upon the repairing of it after the Flood. This we 
allow in the following Senſe, that GOD impower'd 
Mankind to uſe theſe earthly Things, in a General 
Manner; that is, without determining whether they 
ought to poſſeſs, either under Diviſion, or in Com- 
mon, all, or only ſome Things; but leaving this 
whole Matter to the Judgment and the Choice of 
Men, to ſettle it according as they ſhould think 
moſt convenient for the publick Peace and Welfare. 
But we ought, by no Means, to ſuppoſe, that any 
poſitive Communion was, at the Beginning, inſti- 
tuted by divine Appointment ; from which Men 
afterwards departed by their own Decree ; for, on 
the Contrary, with regard to Almighty G O D, 
Things were rather laid, as a Free-Stock, to be 
us'd in any Service that Men ſhould apply them to. 
Amongſt whom, ſo long as the very Subſtances of 
Things were not aſſign'd to particul r Perſons, we 
muſt conceive this tacit Compact to have prevail- 
ed, That every Man ſhould take for his Occaſions 
whatever he pleas' d, eſpecially of the Fruits, and 
ſhould conſume what was in its Nature conſume- 
able. And ſuch a univerſal Uſe of Things ſup- 
plied, in ſome Sort, the Room of Property ; and 

what any Perſon had thus taken for himſclf, none 
could deprive him of without Injuſtice. Now as 
the Simile, borrow'd from the Theatre, which Grotius 
produceth, fitly enough, illuſtrates this Matter ©, 
ſo his other Inſtance of the Aborigines is not appli- 
cable, as Juſtin deſcribes them. For the Hilto- 


a As Tully, for the ſame Reaſon, affirms, pr.-./iorum nullam oe gentem, That Eflates are not enſured to Families and Kin 

d Lib. ü. c. 2. ſ. 2. Vid. Arrian. Epi. det. I. ii. c. 4. 
f Of whom amongſt otner Authors, ſee Phil. Jud. in his Book inſcrib'd, that every good Man i fit 
d LL. I. v. p. 847. Edit. M ecb. 


pro Balb. c. 25. in fin. 
AAA 

* Add Martin. Hiſt. Sin. I. v. c. 34. 
6. 1. . k Ubi ſupra, n. 5. 


Country was indeed the Poſſeſſion of the ok 
w 


—_—. 
rian's Words repreſent ſome poſitive ©... * 
quite different fein the Prime ; as jg 
but not yet divided into private Eft... c 
Men reſted ſatisfied with the F ruits _ 
out their Aſſiſtance, ſuch as the vaſt by 
Lands and Woods afforded them in great A 
dance, their Number being as yet inconſid - 
But that they gathered theſe Fruits into ＋ 
mon Store dot not ſeem probable. Thus : von 
tins is in the Right, that were the frſt ks 
Communion to continue, without diſturbin n. 
general Peace, Men muſt live with great Pas, 
and Simplicity, contented to feed on Wes 
found, to dwell in Caves, and either to 90 4. 
or to cover their Bodies with the Barks of Tr: 
and the Skins of Beaſts : Whercas, if the 5 
more inclined to a Life of Elegance and 185 
ment, the Conveniences of which muſt be ac — 
by Diligence, there was a Neceſſity of e 
diſtinct Properties. But when he adds, Thy 1 
Communion might have laſted, had Men lay4 * 
the Influence of an eminent Charity and Trim ih 
towards each other; he confounds negative Can. 
munion with pgſitive; ſuch as was obſerved h. 
the Eſſenes of Old, by the primitive Chrifia; 
inhabiting Jeruſalem, and by thoſe who now falls 
an Aſcetick Life *: For this can never be cob: 
tuted nor kept up, except amongſt a few Perſons 
and thoſe endued with ſingular Modeſty and Goo. 
neſs. When Men are ſcattered into different Place 
and fixed at a Diſtance from each other, *twould k 
a fooliſh Labour to gather all the Proviſion into or: 
Heap, and to diſtribute it out of the common Mk, 
And where ever there is a great Multitude d 
People, many muſt of Neceſſity be found, who, 
through Injuſtice and Avarice, will refuſe to mit- 
tain a due Equality, either in the Labour require 
for the getting of the Fruit, or afterwards in the 
Conſumption of them. Plato inſinuates as much 
as this, when he makes only Deities, and the Sons 
of Deities, Members of the Republick where he 
would have this Communion abſolutely obtain. But 
*tis ite to believe, that when Men were divided 
into numerous Families, they neither actually ez 
bliſh*d, or had any deſign to eſtabliſh ſuch a Con- 
munion . Laſtly, it's a true Remark of G, 
That Things were at firſt turn'd into Proverty, ut 
by the bare Af of the Mind, or by Thought and ir. 
ward Inclination. For neither could others xo 
what any Perſon intended to keep for his own, 0 
direct them in abſtaining from it; and beſides, 
*twas very poſſible that many ſhould be Competr 


(red, 


4 Lib. xliii. c. 1. e Lb 


i Add J. Strauch. diſſert. de Inper. Mar:, 


1 


* 


* 


1 In Nigrins. Natura quidon nullivs rei Domini ſumus, lege autem, & per ſucceFonem uſum earum in tempus incertum adquiretts 
Duyoxeine Jroniras, temporarii falſeſſores habemus ; ac poſtea quam terminus ille conſtitutus præterierit, tunc rurſus alius 


accipiens nomine illo fruitur. 


2 The Compariſon is taken out of Cicero de finib. bonorum & malorem, 1. iii. c. 20. Sed quemadmodum theatrum, fuss 1 


munc ſit, recte tamen dici poteſt, 1 N eum locum, quem quiſque occuparit 1210 in urbe mundomue communi non _— jus, 
in the Note he quotes a Part of a Paſſage in Seneca, which we may fee at length, 
Our Author, allo, refers us to a Paſſage in 4-rian's Diſcourſe on Epictetus, where we find the ſame Thought. it 5! 


ſuum quodgue cujuſque fit. An 


NY 


th, C. il. u 10. 
5 he Anger 


which Diogenes gaves to a Debauchte, who _ 1 in Adultery, alledg'd for his Excuſe, that, according to the Las 
t 


Nature, all Women were common. So (rep ies 


© the Places are taken up, you have no Rig 


« Way. But as ſoon as the Legiſlature has diſpos'd of them, and they are married, you ſhould content your 


t to remove your Neighbour to get his Place. Women are comm 


e Philoſopher) the Theatre is common to all SpeQtators 3 but as {oon 3 


on the 
ſelf with Jon 


„ own Wife, and not meddle with your Neighbours. If you do this, you are no longer a Man, but a onkey „ ee 


«© Prey.“ "Ayi, To 0 berge ur irixowty ro ToNTQv oTs 8s xabiouow, A, av ov Qarn, ixfBani Tws aur. 87 5 
A \ a 8 « . * » 8 1 * / \ 9 * » Wa as 5 \ \ ANT ty 
Vuvxzixes Quots XOWwati, G Ot © vouebeirng, 46 OY IEAM GQUT&s6, & ON xa atroc 1010 906 Crred, c T9 f 
xample might prove to our Author, that there is no need of an) # 


Talug xa Mxpeviis, I. ii. c. 4. in the End. This 


ra 
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ment to acquire a particular Right over what is otherwiſe common, ſince every one ſeats himſelf in a Theatre, __— 1 
without the Conſent of others, who have a Right as well as he to take the firſt vacant Place. But of this I have ſpoken 


n the Notes before-going. 


tors 


einem, 
Lid. l. 
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CAP. IV. 


ing. There was need, there- 
— * : or of formal Selſin, 
Which, that it might be capable of producing a 
Moral Effect, or an Obligation in others to forbear 
what each Man had thus taken for his Peculiar, 
muſt neceſſarily have depended on the Force of 
ſome precedent Covenant : When Things, re 
lay together in Common, were to be parted among 
many, then the Buſineſs was tranſacted by expreſs 
Covenant. But a facit Covenant was ſufficient, 
when Men fix'd a 2 in Things which the 
firſt Dividers had left for Waſte . For we muſt 
ſuppoſe them to have agreed, that whatever, in the 
primary Partition, had not been aſſign d to any 
particular Owner, ſhould belong to him who firſt 
took Poſſeſſion of it. ; 
X. Amongſt the other Moderns, many, as to the 
Origin of Property, eſtabliſh a quite contrary No- 
tion. Let us take the Pains to ſee what Strength 
their Arguments afford. They acknowledge then 
a double Senſe of the Term Communion, ſo as to 
import either that which being undivided, and hav- 
ing its Property fix'd in many together, affords a 
common Service to each Perſon ; or that which 
being in no Manner appropriated, lies free for the 
promiſcuous Uſe of all. But then they exclude 
trom the primitive State of Things, not only the 
former Communion (which is no more than we 
have done) but, likewiſe, the latter; and ſo deny 
that Things were in the Beginning expoſed as a 
general Store, void of thy, in every Kind; and 
therefore (which is the Con _— of this) that 
Properties ſprung originally from Diviſion, and 
from firſt Poſſeſſion. The Reaſon they lay down 
is to this Purpoſe; * Whatever Right that was, which, 
either in Kind or Degree, the firſt Man enjoy'd over 
other Creatures, he receiv'd it all in that very Manner 
from his Creator. If therefore he receiv'd a bare 
Power of uſing, without any ſeitled Property, his De- 
ſcendenis could not afterwards uſurp a Property, with- 
out incurring the Guilt of unlawful and covetous De- 
fire, and of arrogating that to themſelves, which their 
Mater had forbidden them to aſſume. The Anſwer 
to this is ealy, from what hath been formerly ad- 
vanced : Man receiv*d indeed, by the Divine Do- 
nation, a Right to Things ; but ſuch a Right as 
was indefinite, general, and indifferent, neither re- 
ſirain'd to Property, nor to Communion ; and ſuch 
as Men might reduce, as it were, into any particu- 
lar Form, according as Reaſon or Neceſſity ſhould 
adviſe. Whence it is, alſo, clear, that the primitive 
Communion did not denote a bare Cs frui7us, but 
Men were at their Liberty to quit it by Agreement, 
and to eſtabliſh either Property or poſitive Commu- 
nion in its Stead. Nor is this any Conſequence ; 
the firſt Man did not receive or aſſume a Right to 
Things in the formal Nature of Property, therefore 
his Poſterity could not exerciſe it under that For- 
mality. Neither doth that Divine Grant, expreſs'd 
in holy Scripture, deſcribe any determinate Man- 
ner of Property, but only an indefinite Right of 
ap lying Things to ſuch Uſes as ſhould be agree- 
able to the Wiſdom, and to the Occaſions of Men ; 
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which Right may be exercis'd full as well in a e- 
gative Communion, as in a poſitive. Beſides, tis 
not fair thus to conclude ; Men receiv'd a Right to 
Things from the Donation of GOD, therefore Property 
did not firſt ariſe from Occupancy and Diviſion. For 
this Donation of GOD only gave Men full Security 
and Satisfaction, that *twas conſiſtent with the 
Divine Will they ſhould conſume on their Neceſſi- 
ties, the Works of their common Maker. But Pro- 
perty, ſtrictly ſo called, ought to have produc'd 
this Effect, in relation to other Men, that none elſe 
ſhould invade what had been adjudg'd to one par- 
ticular Poſſeſſor. And here certainly there was 
need of ſome human Act and Agreement, that 
others might know what bclong'd to every diſtinct 
Perſon, ſo as to quit all Pretenfions to it, when thus 
appropriated before. A Theatre is crected by the 
State for the common Uſe of the Subjects: But that 
in the Time of the Show, this or that Perſon ſhould 
obtain a particular Seat, of which others ought not 
to deprive him, is owing to ſome corporal Act, that 
is, to his firſt ſeizing upon it. Nay, each Perſon 
may, with the Conſent of the Publick, acquire a 
Seat which he ſhall hold by a perpetual Right. 
Thus, before any human Act had pats'd capable of 
introducing Property, every Thing muſt con- 
ceiv'd to have lain free and common (in a negative 
Senſe) to all; that is, not to have appertained to 
one rather than to another. But when Diviſions 
were eſtabliſn'd by expreſs, or Poſſeſſions confirm'd 
by tacit Covenant, then Things paſſed out of this 
nagative Communion, into ſettled Properties. 

It any will come ſo low as to aſſert, That by the 
Dominion which GOD confer” d on Men antecedently 
to any Ads of theirs, is meant only a potential Domi- 
nion, or a Power of taking and poſſeſſing ; and, conſe- 
quently, no more than a Dominion in actu primo; from 
which they paſs'd on 10 Poſſeſſion, and fromPoſſeſſion to 
Dominion in actu ſecundo: Theſe Men differ from 
our Opinion in Words only, not in Senſe. Yet 
in this reſpect they are not ſufficiently accurate, 
who call the Power of entring upon Things, Do- 
minion in at7u primo; and the Right which follows 
Poſſeſſion, Dominion zu au, ſecundo. For the Power 
of acquiring any Right, and the Right it ſelf now 
habitually inhering, yet without Operation or Ex- 
erciſe, are different Things. As ' tis quite another 
caſe to be a Muſician po/entially, and not to uſe the 


Art, when the Habit of it hath been fully attain'd. 


Nor is their potential Dominion very aptly illuſtra- 
ted by the Example they bring of Inhcritances : 
the Dominion of which, upon the Teſtatar”s Death, 
paſſeth out of the Habit, or Power, diretly and * 


. mediately upon the Heir, without the Formality of 


taking Poſſeſſion. For, beſides that to paſs ou? of a 


"Habit, or, out of Power, is by no Means the ſame 


Thing; there is always a Fiction of Civil Law 
conceiv'd to interpoſe in the Caſe which they al- 
ledge. *Tis the Rule of Nature, that in the trans- 


terring of Dominion from one to another, it ſhall. 


be requiſite for the former Perſon to tender what 
is thus convey'd, and for the latter to accept and 
receive it. But inaſmuch as the Laws have con- 


—— — 


An external Act, I grant, but not always an actual and corporal P f i 
ſaid c. 6. much leſs an antecedent Agreement, us I have ſhewed ove. en en ne ſhall appear by what is 


. This firſt Parting or Diviſion of 
Teguite and order, what every one for the Future 


* 


D. Inger ie Maris, cap. i. F. 5. & /eg. 


oods, which our Author ſuppoſes, is a meer Chimera, Mankind neve 
N ( ſhould poſſeſs as his own, out of thoſe Goods, which ne, ono 
poſſeſſed themſelves of them by inſenſible Degrees, one got one Thing, another another; ſome to Da 


_ —— this Manner, another after that. All that can be ſaid is, that thoſe who made themſelves 
3 ro or were near at Hand to poiſe; themſelves of it, for Example, did agree ſometimes to 

| — A = to ſecure themſelves quiet Poſſeſſion of what fell to them. Sometimes, alſo, ſeveral 
23 me go and ſearch one Way and another another, where to provide for and ſettle themſelves. 
ur Author here tacitly refutes Srauchius, a learned Lawyer of his own Nation, whoſe Words theſe are, in his 


were before common. 
V, others To- morrow; 
Maſters of a Country all at 
Part it among them for 
Perſons agreed together, 


Diſſertation, 


ſented, 
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374 Of the Origin of 


ſented, that the Will of the Teſtator ſhall remain 


uncertain and changeable *till his laſt Breath, and 
ſhall be accounted ſecret *till after his Deceaſe; 
they therefore hold, as *twere, in Suſpence, the Will 
of the deceas*'d Perſon importing the Conveyance 
of Goods on his Heir, *till ſuch Time as the Heir 
ſhall have ſignified his Acceptance; or (as ſome 
may chooſe to expreſs it) they bring back the Heir's 
Acceptance to the Moment in which the Teſtator 
expired, his Will being then properly fix'd and 
fettled ; ſo that from that Time the Goods are con- 
ceiv*d to paſs immediately to the Heir, as deliver'd 
to him. This Fiction produceth ſo far the Effect 
of Dominion in the Heir, as that he may challenge 
the Inheritance, even before he is actually poſſeſſed 
of it. And without ſuch a Fi#7on *, the Domi- 
nion would no more belong to a Man in an Inhe- 
ritance before actual Entrance, than it doth in a 
Donation before Acceptance. And hence too, 
amongſt Perſons who live only under the Direction 
of the Law of Nature, which is, for the moſt Part, 
unacquainted with theſe Fi#7ons introduced by civil 
Conſtitutions, there will be no Admittance given 
to any poteſtative Poſſeſſion as oppoſed to 2tual , 
nor will the bare Right and Power of acquiring 
Poſſeſſion obtain the Name of Poſſeſſion it ſelf -“. 
XI. Many have thought fit to appeal to the Au- 
thority of Scripture in this Point; whence they have 
ſuppos'd that it may be made evident, that there 
never was any ſuch Communion, as we have aſſerted, 
in the World : They tell us, That the univerſal 
Maſs of Things paſs'd immediately to Adam, by vir- 
tue of the Divine Donation; ſo that he held it as his 
own proper and entire Poſſeſſion. The Force of which 
Propriety was ſuch, that it not only excluded all 
others from the univerſal Poſſeſſion which he enjcy' d, 
but, likewiſe, from theRight of taking to themſelves any 
one particular Thing : Inſomuch that even his Chil- 
dren could claim no Property, ſo long as they continued 
in the Family of their Father, unleſs he convey'd ſome- 
what to them in the Manner of a peculium, or ſepa- 
rate Stock : That they became Proprietors, firſt, by 
Poſſeſſing that Share which he aſſigned them, when 
diſmiſs'd from under his Tuition ; and afterwards, 
upon bis Death, by dividing his Store among ſt them- 
ſelves *. They explain their Notion in this Man- 
ner: The Form of GOD's Grant conferr'd a Right 
only on the primitive Pair, before they had Chilaren. 
Therefore either the Property of Things was given to 
Adam and Eve originally, ſo that their Deſcendents 
were to derive from them all their Title to any Poſ- 
ſeſſion , or elſe the <ohole World was, in the Perſon 
of Adam, beſtow*d in common on all Mankind. The 


latter of theſe, as it implies ſeveral Dijſiculties, ſo it 


is particularly repugnant to the Right of Occupancy, 
which obtains only in Things void of a Peer: 
Lor if the entire Maſs was given to all Mankind, it 
doth not appear, how a particular Perſon could, by 
ſeizing any Thing to himſelf, convert it into his di- 
Aindt Property, excluſive of human Race in general, 
or, ſo as to hinder Men from making any Pretenſions 
to it by virtue of their common Right. For ſuch is 
the Nature of Things which lie in common, and 
which admit only of undivided Shares, that every 
Fngle Atom of their Subſtance is no teſs common, and 


Vid. Strauch, de imp. mar. c. 1. 


Boon ly 


no leſs undivided, than the Whole ;, ſo that ; 
private Man apply it to himſelf alone, be i; * 


Jurious Robber of the Community. But yy tl 


who defend a primitive Communion, confe(; 7 
firſt Occupants of Things did, by that AF, 4 Fr 
a aiſtintt Right over thoſe Things, as excludi 1 
Right of all others to the ſame. What Rep! 
be made to all this, is cvident from the Aﬀeri | 
already conſirm'd :. The Divine Donation Y 
terred on Man a Right of applying other Cream 
to his Uſe ; which Kight was indifferent to poſit 
Communion, or to Property; being of Neceſſ C 
be turn'd into one of theſe, before it could take an 
Effect with relation to other Men. And there 
when others add further, That the common e. i 
lick Dominion of Mankind over Things, was given ; 
GOD, under Condition, thi they ſhould parcel it yt 
and conſtitute it private; for which Reaſon, it neither 
can, nor ought to be conceived without a Reſpeft mi 
Tendency towards private Dominion, ſo to be eftabliſtel 
as was agreeable to a rational and a ſocial Natur. 
This we may, without any Inconvenience, interpret 
on our Side. That is, GOD by his firſt Grant plac'( 
Things in a negative Communion : But ſince thy 
was unable to procure the Safety and Peace of Soci 
when human Race was multiplied, and Life began 
by the Arts of Induſtry, to be poliſh'd andimproy's 
Men eaſily apprehended that *twas the divine Plex 
ſure they ſhould introduce diſtin& Properties. 1 
order to the actual Settlement of which, it was re- 
quiſite that ſome Tranſactions and Agreements of 


Men ſhould precede. For that a Thing ſhould be 


appointed by the Will of GOD, and yet ſhould not 
be introduced but by ſome antecedent Compat of 
Men, ought not to be look'd on as an Inconſiſten 
cy: As it is certainly none, that GOD would hare 
Mankind propagated by Marriage, not by uncer 
tain Luſt ; and yet Marriage is not actually con. 
tracted between particular Perſons, without ſome 
Covenant paſſing before. Farther, ſince poſitive 
Communion and Property both imply a Relation to 
other Men, it can with no Manner of Accuracy be 
ſaid, That all created Things were proper to Alam; 
but only thus, That he held the Dominion of al 
Things, not formally, but permiſſively ; inaſmuch 2 
there was then no Right of any Perſon elſe to in. 
terfere with his, and to hinder him from converting 
every Thing to his own Uſe, had there been Occ 
ſion. When GOD was pleaſed to give him a den 
Partner and Companion, they agreed to hold ti 
indefinite Right over Things without dividing it; 
as being united to each other in the ſtricteſt Band of 
Society: For which Reaſon many Nations at ti 
Day obſerve a Communion of Goods between the 
Husband and the Wife. Nor was there any need o 
ſeparate Properties, ſo long as Adam's Children, be- 
ing yet in their Minority, were to be maintain df 
their Father, and made but one Houſe. For, tho l 
the Uſe of Things, they were, at that Time, oblige 
to conform to their Father's Pleaſure, yet this pe 
ceeded not from his Dominion (ſtrictly ſpeaking, 
over the Things, but from his paternal Pow? 

Authority over the Perſons. Therefore the Fri” J 
of Things came then to be diſtinct, when, by Car 
ſent of the Father, the Sons fell into ſeparate Famt 


b Comp. Ziegler. ad Grot. I. ii. c. 2. ſ. 2. 
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So the Civil Law ſpeaks, Omnis hereaitas, guamvis oftea adeatur, tamen cum tempore mortis continuatur, Digeſt. L. I. * 


18. De diverſ. Regul. Juris, leg. 138. See c. 9. F. 2. following. 
; z Mr. _ 0 4. — — Fe. this Permiſſion, which was given to Adam, and renewed to Noah, makes no 


any Thing but living Creatures, as I have already obſerved above, on F. 4. out of Mr. Locke, and n | 
"Places, that Mr. Hertizs had feen the Tye:tile of Civil Government in the French Tranſlation which was printed in 1691. 155 
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CHAP. IV. 


| lies ; which Separation was undoubtedly owing to 


lation between Brothers ; and to another 
= Read, that every one's own Induſtry might 
be his own Advantage; as the Idleneſs of others 
might be a Puniſhment only to themſelves. Nor 
muſt we believe that the whole World was pre- 
ſently ſhar'd out amongſt that {mall Number of 


1 perſons; or that all Things were turn'd into Pro- 
t perty by one Act, and at one Time. But it was ſuf- 


ficient, at firſt, to fix a Property in thoſe Things, 
which either afford an immediate Uſe, not capable 
of being divided amongſt many ; as Cloaths, Cot- 
tages, and Stores of Proviſion already gather*d by 
articular Men ; or which require Induſtry and Im- 
rovement to make them fit for Service, as Houl- 
fold Goods, and Inſtruments, Cattle and Fields “. 
By Degrees, what remain'd was brought under the 
fame Condition, according as either the Inclina- 
tion or the Number of Men directed and adviſed, 
Thus the Paſturage continued a great While in its 
firſt and common State ; till, upon the abundant 
Increaſe of Cattle, Quarrels ariſing, the Diviſion of 
this, likewiſe, was made neceſſary to Peace and 
Concord. As for that Part of the Argument, That 
the Right of Occupancy cannot be admitted, where Poſ- 
ſeſſion belongs io a general Body; this will hold good 
againſt thoſe who pretend any poſitive Communion 
to have been the primitive State of Things; in 
which, indeed, no private Perſon can take any 
Thing to himſelf, excluſive of the whole Society. 
But the primitive Condition, in which we have 
placed Things, is equally diſtant from poſitive 
Communion, and from Propriety, in the ſtrict Senſe 
of the Word: And we aſſert, that before Occu- 
pancy can produce Dominion, it is neceſſary that 
ſome Compact (a tacit one at leaſt) ſhould have 
been firſt ſettled to that Effect. | 
XII. Others form their Scripture- Account of the 
Origin of Dominion in this Manner: That GOD 
gave our firſt Parents that common Dominion which 
he deſign'd for all Men in general, to be held undivided ; 
inaſmuch as the primitive Pair repreſented the Perſon 
of all human Race. In which Senſe it may ſtill right- 
ly enough be ſaid, That the Dominion of the World, or 
of the Things in the World, as they are capable of 
paſſing into Property, belongs to Mankind. But this 
common Dominion doth not exclude private; ſince wo 
neither can, nor cugbt to conceive it without a NReſpect 
and Tendency to private Dominion, ſo to be conſtituted, 
as ſhould be agreeable to a rational and a ſocial Na- 
ture. But in Adam the latter of theſe Dominions met 
in Conjunctien with the former, excluding his Chil- 
dren without any previous Ceſſion or Surrendry*. Now, 
as to this Account, we will not diſpute about 
Words ; that is, we allow the Name of common Do- 
minion to what we ourſelves have rather choſe to 
call a Right of uſing the Creatures, inherent in 
Men by virtue of the Divine Conceſſion ; provi- 
ded this common Dominion, conſider'd by itſelf, be 
ſuppoſed to obtain no Effect between Man and Man. 
On which Point we have before affirm'd, that Men 
might have reſted ſatisfied with that Right of uſing 
Things as they lay in common; and that it was not 
neceſſary ſeparate Dominions ſhould immediately 


« Vid. Bæcler. ad Gret. d. l. ile. 
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be introduced, ſo long as Men were yet few in Num 
ber, and follow'd a ſimple unimproved Way of Jiv- 
ing; but when their Race was conſiderably multi. 
plied; and when Induſtry had advanc'd the Convent- 
ences of Life, then the neceſſary Regard to the Pre- 
ſervation of Society recommended the Diſtinction 
of Properties; yet lo as that Things did not pals al! 
at once into this Condition, but ſucceſſively, accord- 
ing as the occaſional Methods of Peace and Agree- 
ment ſeem'd to demand. But that Adam held a 
rivate Dominion over. all Things, before his Sons 
fad left him, to ſet up Families of their own, is a 
very negligent Aſſertion. | Mg 

For firſt, private Dominion always takes its Riſe 
from ſome human Act; therefore Adam could not 
have ſuch a Dominion over thoſe Things, which he 
was ſo far from having taken Poſſeſſion of, that they 
did not ſo much as fall under his Knowledge. 

That Place of the Civil Law, L. iii. $. + D. de 
adquir. poſſeſſ. is very unfitly applied to the pre- 
"A 7 Pf as if Adam, by Ching his Feet on 
one Part of the Earth, ſhould be ſuppoſed to have 
taken Poſſeſſion of the whole World. If any one 

erſiſts in giving the Name of Property to that 
Right of uſing Things, which Men received by the 
Grant of their Creator, then we might admit what 
theſe Authors lay down, That Property was the 
Cauſe of Occupancy and Diviſion ; or that it was 
therefore lawful for Men to challenge Things to 
themſelves, by laying Hands upon them, and by 

arting them into ſeparate Shares, becauſe GOD 
bad given them a general Commiſſion to apply 
other Creatures to their own Uſe. But if we take 
the Word Property in its ſtrict and general Senſe, as 
it denotes the Excluſion of all others from a parti- 
cular Thing already aſſign'd to one; then it is al- 
together true, that Divſion and Occupancy are the 
Caules of Property. Farther, Adam*s Children, whilſt 
they yet continued Part of their Father's Family, 
were bound, indeed, to obey his Pleaſure, in regard 
to their Uſe of Things; yet this, as was before ob- 
ſerved, proceeded not from the Force of any pri- 
vate Dominion in Adam, but from the Force of his 
12 Power: For whilſt they were young and 

elpleſs, he was obliged to maintain them. And 
when they were capable of doing ſome Service, 
ſtill the ſame paternal Authority required both that 
in uſing the common Store they ſhould be guided 
by their Father's Directions, leſt they ſhould in- 
cur any Miſchiet by Intemperance ; and, likewiſe, 
that ſuch Things as they had cither gather'd from 
a ſpontaneous Growth, or had produced by their 
own Induſtry, they ſhould deliver into the Hands 
of their Father, to be given out as he ſhould think 


fit: And he, ſo long as he enjoy'd this Right, 


was bound to provide Neceſſaries for his Children, 
even after they were arrived at Maturity, as Time 
and Occaſion ſhould require. And hence, if any 
one of his Sons ſhould, for Inſtance, contrary to 
his Prohibition, have privately feaſted with too 
much Greedineſs on Rene particular Fruit, the 
Youth had been, by no Means, guilty of Theft, but 
of Diſobedience to his Father's Command. Or, if 
Adam had order'd one who was grown up to ga- 


tit. 2. D. De acquirend. vel admittend. poſſeff, 


It appears from the Sacred Hiſtory, that in Abraham's Time Men went from one Place to h i j 
vants, and Flocks, which were then their Riches. We, alſo, ſee th ancener with their 


was a Stranger. So that, at that Time, great Part of the World 
Place, to feed the Flocks of divers Perſons, 
that the moſt ancient Inhabitants of Greece led 


was common, and when there was not Room 
they parted by common Agreement, as Abraham and Lot did. *Tis, alſo obſerved 
ſuch a wandering Life ; about which conſult the Hiſtorical Explication of the Fable or 


— — —  — 


Families, Ser.. 
nd, wherein he 
enough, in one 


at this Patriarch followed that Cuſtom in the La 


Ceres by Mr, Le Clerc, in the Bibliothec. 3 Lom. 6. p. 104, 105. 


* This Law will be quoted, c. ix. $. 7, following. 
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ther Ptoviſion for the Suſtenance of a young Bro- 
ther, and the Party, thus employ'd, had either 
devour'd it himſelf, or laid it up ſecretly for his 
future Uſe, he deſerved Correction, not for Theft, 
but for violating the Charge which his Father laid 
upon him. During this Period, therefore, neither 
Adam, nor his Children, had any private Dominion : 
The Right of primitive Communion was ſufficient 
for his Turn; and as for hem, they, in the Exerciſe 
of the ſame Right, depended on his Care and Gui- 
dance. So that Adam's private Dominion then be- 
gan, when he diſmiſſed his Sons from under his 
Tuition, and gave them Leave to erect ſeparate 
Families for themſelves. 

XIII. Let us conſider too the Arguments of thoſe 
who maintain that this primitive Communion was 
impoſſible *. They ſay, That /uch a Communion 
neither could have been, nor ought to have been, in the 
State of Innocence; becauſe, as every Order and Me- 
thod is conformable to right Reaſon ;, ſo the moſt comely 
Order of poſſeſſing thoſe Things, the Dominion of which 
GOD had granted to Mankind, agreed in an eſpecial 
Manner to that State, in which the Virtue of abſtain- 
ing from what was another”s deſerved to bear an ho- 
nourable Name. Whence the Decalogue, as it eſtab- 
liſheth the Duty of forbearing the Goods of others, ſo 
it ſecures every one in the Enjoyment of a certain and 
ſeparate Poſſeſſion. To this we anſwer, 

Firſt, That we can have no ſuch clear Fvidence 
what Kind of Life (with reſpect to theſe external 
Things) Men would have led, had they continued 
in their firſt ſinleſs Condition; and, conſequently, 


- whether the Community, or the Propriety, of Things 


would have been moſt ſuitable to that State. 

But farther ; we may venture to make it a Que- 
ſtion, whether it be not a higher Degree, a greater 
Perfection of Virtue, to enjoy quietly a common 
Proviſion, and to defire no particular Advantage 
above the reſt, who have the ſame Title to it, than 
to abſtain from the diſtinct Portion of others? 

Laſtly, Whatever we are to ſay, as to the Eter- 
nity of the Law of Nature, thus much 1s certain ; 
that there is no Neceſſity every Object of that 
Law ſhould have always exiſted, many of them 
proceeding, in the Courſe of Time, from the A- 
greements and Inſtitution of Men: Thus the Law 
againſt Murther had no Object, whilſt Adam was 
the only Perſon in the World : nor the Law againſt 
Adultery, whilſt none of his Sons were arrived to 
Man's Eſtate ; nor the Law againſt Theft, be- 
fore the Diviſion of Things ; nor the Law againſt 
bearing Falſe-witneſs, before the judicial Proceſſes 
were introduced; nor the Law againſt coveting 
the Houſe, the Man-ſervant, or Maid-ſervant, of 
others, whilſt they lodged in Caves, and ere Ser- 
vitude was eſtabliſhed ; nor, laſtly, the Law of 
honouring Parents, before Eve was a Mother“. 
They proceed to tell us, That neither was ſuch a 
Community poſſible in the State of Men after the Fall: 
Firſt, becauſe we cannot ſo nuch as form any Notion of 
it in our Mind: For Grotius ſo deſcribes its Laws and 
Rules, as that every Perſon might immediately ſeize 
for his Uſe what he pleaſed, and might conſume any 
Thing that was conſumable. But ſuch an Exerciſe of 
the general Right ſerved then inſtead of Property; for 
what any one had thus ſeized, none elſe could take from 
him without Injury. Therefore this Notion eftabliſh- 
eth a Property in Community, and, conſequently, implies 


Book ly. 


a Contradiftion ; the only End and Effeg if p, 
being this, That one Perſon ſhould not rob and 2 9 
another. But here they vainly pretend a Dis” 
where there is none : For, antecedently to an by) 
man Act, and to the Uſe of any Thing in they 4 
when the bare Caſe is thus, That each Thin Y 
longs no more to one Man than to another J 
conſequently, belongs alike to ncither; the ** 
tive Communion bears a different Aſpect "A T 
it hath, after Men begin to lay Hands aar, 
general Store, and to employ it in their ny 
Since, in the latter Caſe, by virtue of a previ 
Covenant, whatever any Man hath ſcized for k 
gp Uſe, becomes his Property, Othry;, 

en muſt altogether abſtain from the ys. d 
Things. Hence, in this qualified Communicy 
we may call it, the Subſtances of Things belong u 
none, but their Fruits become Matter of Has 
when gather'd. This Notion of Community te 
per'd with ſuch a Degree of Property, may w 
think, be eaſily apprehended by Perſons of f ve. 
ry nice or philoſophical Heads. To give a plan 
Inſtance : The Acorns were his who took the Pam 
of getting them, but the Oak had no particylx 
Owner. Thus much being laid down, the Way i 
the better clear'd towards anſwering what they 
farther object. They pretend, that ſuch a Comm. 
nion could nat poſſibly laſt one Moment of Time, that it 
was contrary to the human or rational Nature, ſr 
and unſociable ; and, conſequently, is capable of 72 
ing no other Uſe, than that from it, as 4 feignid Ih. 
potheſis, may be ſhewn the Neceſſily of a diſt int ir ii 
vate Dominion in a civil State. 

It is true, this Communion, conſider'd reciſchy in 


% . 
Ycxvice 


itſelf, and before any Application and Exercise of 


it, could not ſubſiſt, unleſs Men could have always 
walk'd haked, and lived without eating. Yet 
why it ſhould not ſubſiſt, when thus qualiticd with 
a Mixture of Property, there was nothing to hinder 
whilſt the Number of Men was yet few, and their 
Life plain and unrefined. It is certain, however, 
that the more Mankind was multiplied, and the 
more Life was improved, the greater Neceſlity the 
was of appropriating more Things than before 
Hence thoſe People lead but a rude and barbarous 
Life, who make the neareſt Approach to the pr: 
mitive Communion ; thoſe, = who live on 
Herbs, Roots, Fruits of chance Growth, and whit 
they take in hunting and in fiſhing, and who claim 
no other Eſtate and Wealth than a Cave with is 
wretched Furniture. Farther, when we aflert that al 
Things were by Nature negatively common, we do 
not mean that the Law of Nature commands Men 
perpetually to preſerve ſuch a State; but that I hing, 
if conſider'd antecedently to any Act of Men, ver: 
ſo diſpoſed, as that no one Perſon ſhould claim 
them rather than another. On the other Side, n 
affirming that Men left this Communion upon Ut 
Advice and Direction of Reaſon, we pretend nd 
that it was neceſſary all Things ſhould be approp® 
ated in the ſame Moment; but, according # d 
Temper or Condition of Men, the Nature of tit 
Things themſelves, and the Difference of Place © 
uired ; and as was judged moſt convenient is 
: cutting off all Manner of Quarrel or Diete 
And therefore, neither are we, who are utter a 
niſh*d the primitive Communion, nor thoſe 99 
rous Nations, which till retain many Foot-l'eÞ* © 


z Vid. Bcecler. ubi ſupra. d See above, 1. ii. c. 3. ſ. 22. 


— 


— 


1 See l. ii. c. 3. aforegoing F. 22, 24. and the Author's Preface of his Abridg ment of the Duties of a Man and Ciiken, 


in the French Tranilation printed at Auſterdam in 1705. 
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Cnae. IV. 


lv in this Reſpect, of a Breach of the Law 
* — Thus = what they add hath little 
SD;.ficuly : {fer ibe Fall, fay they, Men could not 

.. wiihout Law, and yet maintain a ſocial Life; 
ebene, neitber without rhe Diſtincrion of Proper. 
ies; fince the Communion of Things 1s inconſiſtent 
with Law, which is wont 10 aſſign and diſtribute par- 
ticular Poſſeſſions- But ſince all Laws do not pre- 
ſuppoſe ſeparate Dominion, why might not thoſe 
—_ hrs be obſerved, ſo as to keep up a Life of So- 
'Y cicty under that qualified Communion? Though it 

mutt be confeſs'd, that before the Diviſion of Pro- 
perties a very few Heads of Law might have been 


. > 


8 aa * 


— TO 
PE — 
* — * 


hs fufficient for the Government of Mankind. There- 
if fore when Servius, in his Obſervations on Virgil“, 
of reports it as the Reaſon why Ceres was, by the 
1 Ancients, called Legifere *, and her Rites Theſmo- 
to phoria, becauſe ſhe is ſaid to have been the Foundreſs 
5 „% Laws ; inaſmuch as before the Invention of Corn, 
bo = MM: wander'd about without Law or Government; 
We = . cb wild Condition was taken off, after Corn came 
ve. 7½%½ Uſe, and after Laws had been inſtituted upon the 
FR I Dif of Land. This Account ought not to be 
ng admitted without ſome Limitation. Indeed, a more 
lu pompous Train of Laws became necedtul after Pro- 

| perties were fixed, Men being ruled before by a 


WT {mall Number of Ordinances ; yet Communion, 
conſider'd by itſelf, doth not render Lite altogether 
W 1:wlcſs and unſociable, but only more ſimple and 

W unpoliſh'd ; and, as it were, not well ſettled and 


5 b compacted. As for Platonical Community, it hath 
th. nothing to do with the Caſe before us; it being 


pri- 1 a profeſſedly poſitive, and extended not only to 
XX Goods, but to Wives and Children. 
XIV. We may hence diſcover in what Senſe we 


+ are to take that Aſſertion laid down by ſome Au- 
thors, That Property and Dominion belong to the Law 
Ya of Nature, ftriftly ſo called, and which is written in 
with the Minds of Men *. Where it is to be obſerved, that 
ade this Expreſſion, ſuch or ſuch a Thing belongs 7o, or 
their is of the Law of Nature, hath a different Mean- 
ver ing, according as it implies either any expreſs 
7 or immediate Command, or elſe of ſome Cuſtom 
here or Inſtitution eſtabliſhed in human Life. In the 
free firſt Senſe it imports, that the Law of Nuture en- 


& joins the 22 or the not doing of ſuch a Mat- 

ter: In the ſecond, that ſound Reaſon adviſeth 
the Reception and Settlement of ſuch a Thing 
amongſt Men, from the general Conſideration of a 
WF ſocial Life. For as for thoſe Cuſtoms or Regula- 
tions which are introduced for the particular Ad- 
W vantage of ſeparate Commonwealths, ſuch are 
W {aid to proceed from civil or poſitive Law. When, 
cherefore, it is demanded whether or no Property 
& owes its Original to the Law of Nature, the lat- 
ter Senſe of the Word is to be regarded, and not 
che former; that is, inaſmuch as a ſocial Life 
is che very Foundation of a natural Law, and 
W fince it is, at the ſame Time, ſufficiently evident, 

from the Temper and Genius of Mankind, that in 
a great Multitude, where all join their Endeavours 
towards improving Life with various Inventions, 


sx. iv. ver. 58. 


3 


Dominion or Properiy. 


 BFF 
the Peace and Beauty of Society could not be kept 
up without diſtinct Dominions of Things; ſuch Do- 
minions were, therefore, ſettled ; and this very right- 
ly and agreeable to the Aim of Nature's Laws, hu- 
man Afairs plainly requiring it to be done. And 
after this Eſtabliſhment, the ſame Law commands 
the Obſervance of every Thing that may conduce 
to the End for which theſe private Dominions were 
erected : Yet was there no expreſs and determinate 
Command of the Law of Nature, by virtue of 
which all Things ought to be brought under Pro- 
perty, immediately upon the Origin of Mankind, or 
in all Places alike ; but Property was gradually in- 
troduced, according as it appear*d requiſite to the 
common Peace. But the Precept of Nature, about 
abſtaining whom what is another's, then firſt began 
to exert its Force, when, at length, Men, by mutual 
Agreement, had mark*d out and appointed what 
ſhould belong to others,and what each Perſon ſhould 
claim as his own. Before this Time it lay conceaPd 
(as it were virtually or potentially) in that general 
Precept which enjoins us to ſtand to our Covenants, 
and not to injure the Right of our Neighbour. Nor 
is it any Abſurdity to affirm, that the Obligation 
we lig under, not to invade the Goods of others, 
is co-eval with human Race. And yet that Diſtin- 
ction of meum and tuum was afterwards ordained, 
Thus we are often bound to yield Obedience, before 
we know what will be enjoin'd: As when we have 
an Obligation in — to follow the Directions 
of ſome certain Perſon in all Things that he ſhall 
hereafter require us to perform ; or when we may 
ſuppoſe ſeveral particular Commands to be implied 
in ſome general Rule 3. 

XV. It is needful, in this Place, to add a Word or 
two concerning the Subject of Property; on which 
Head, the principal Queſtion is, Whether thoſe are 
capable of being Proprietors, who have not the Uſe 
of Reaſon, as Infants and delirious Perſons ? Now 
here it is certain, that neither of theſe can origi- 
nally acquire the Property of any Thing, or make it 
their own by taking immediate Poſſeſſion of it. The 
Reaſon is, becauſe in this Method of acquiring Pro- 
perty, the Intention of the Acquiſitor is neceſſary, 
ſignifying that he will, for the Future, hold ſuch a 
Thing as his own; and he ſhould, at the ſame Time, 
be able to underſtand, that ſuch an Act is effectual 
towards the creating a Right in him. But this can- 
not be ſuppoſed in the Perſons of whom we ſpeak. 
Yet, as to the obtaining the Property of ſuchT ings 
as are derived upon them from others, the Caſe is 
different. For tho? here, likewiſe, to make a Thin 
paſs to me from another, it is in the common an 
regular Courſe required, that I have an Underſtand- 
ing able to judge of what is done 4, and to ſhew, 
by Signs proceeding from real Intention, that I am 
willing to receive ſuch a Thing, and to keep it to 
myſelf yet it is the received Practice of all civi- 
lized Nations to permit Children, in their moſt 
tender Age, and even before their Birth, to receive 
and to retain a Property deſcending to them. And 
this is no more than what is dictated by natural Rea- 


o Vid. 1. vii. c. 26. D. De fatu hominum, |. iii. D. $i pars hered. petatur. 


_— 


= Legifere Cereri.] Leges enim ipſa dicitur inveniſſe. 
ite, quia ante inventum frumentum d Cerere paſſim 
A, poſtquam ex agrorum diſcretione nata ſunt jura. 
aud Baron 1 Comment on it, as, 
WF Eb liothec. Uri verſal. p- 106. 


Nam & ſacra ipſius Theſmophoria, i, e. legum latio, wocantur. 
homines fine lege vagabantur, que feritas interrupta eſt, 
| Serwing ad Enid. iv. ver. 58. See, alſo, Callimachus's Hymn. in Cerer. ver. 19. 
o, the hiſtorical Explication of the Fable of Ceres by Mr. Le Clerc in Tom. vi. of his 


n 


Sed hoc iden 


mnvento uſu frumento- 


* Theſe are Bæcler's Words, in his Commentary upon Gyetius, lib, ii, cap. 2. p. 42. 


3 See l. i. c. 6. 


iter . 2. aforegoing. 
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fon and Equity; inaſmuch as the Things which Men 
uſually appropriate, belong to the Ule and Service 
of Life, and are no leſs neceſſary for Infants than 
for grown Perſons nay, indeed, ſomewhat more ne- 
ceſlary for the former, who, by reaſon of their Weak- 
neſs in Body and Mind, cannot ſo well provide for 
their own Occaſions. In Infants, theretore, a pre- 
ſumed Conſent is judged equivalent to a formal Ac- 
ceptance ; it being taken for granted, that no one 
will refuſe what conduceth to his Benefit. Yet, on 
Account of their Immaturity of Judgment, the Poſ- 
ſeſſion only, and not the Exerciſe, of this Right 
could be conferr*d upon them. The general Cuſ- 
toms of Nations in their Favour, might allow them 
to hold, but not to diſpoſe of any Thing by their own 
Judgment'. However, leſt their Right ſhould, by this 
Means come to nothing, Humanity farther requir'd, 
that Perſons of Years and Diſcretion ſhould act as 
their Repreſentatives, in the Management of their 
Goods, till they are capable of underſtanding it 
themſelves. This Management is either committed 
to a certain Perſon, by him who transfers the Goods 
upon them, or, in civil States, the Matter is ſettled 
by Direction of the Laws, and of the Magiſtrates 
or, where both theſe Proviſions are wanting, Near- 
neſs of Blood, or of Habitation, or the bare Law 
of general Kindneſs, recommends the good Office 
to fit Hands *. But all Perſons, who have engaged 
themſelves in this Caſe, by what Means ſoever the 
came to be entruſted with it, are obliged to dil- 


a Gal. 


Of the Object of 


rous Treatment toward an ancient Parent: 
< 5 


Guardians have only the bare Management of 


Boox i. 
charge it with the utmoſt Fidelity, in 
tender Age, inſufficient for its own G 
Defence. Therefore He/iod ranks, in the ſa 

of Sinners, him that hath hurt a Stranger mellg 
that ſued to him for Protection; him that han 
filed his Brother's Bed ; him that hath ud 0 


uidance 


Os Ts rev p d ins ZAITAIWETRL 6 1 
Op. S Dier. 1. i. ver. 330. Edit (on w. 


And him whoſe Fraud the Orphan's Hope begulg 


Plato *, in his Books of Laws, (lib. xi. p. 92. F4 
Wechel.) calls Orphans, The greateſt and moſt | : 
Charge : Where he, likewiſe, offers many Coke 
rations about the Duty of Guardians, Vet th | 
Man ſhould ſuſtain this Office and Truft W. 
Reward or with Expence, Humanity and " 
do not always require. Grotius, and his Comm 

tators, viz. Becler, Ziegler, and Felden, may be — 
ſulted farther on this Subject, in their Obſcrvation 
upon Grolius, B. II. I. iii. c. 6. where they endeargy 
to prove, contrary to his Judgment, that Infa 
have a Propriety in their own Goods, not only h 
reſpect of the firſt Act, or Right of poſſeſſing fn 
alſo, in reſpect of the ſecond Act, or Adminiltraig 
of their Goods by themſelves ; for, lay they, «The 


Right and Goods of another.“ In all Appex- 
ance this Conteſt is about Words only, + 


IV. I. 


_— 


— 


On this Occaſion we may mention the Law of Charondas, (recorded by Diodor. Sic. I. xii. c. 15. p. 81. Edit. Rbod:m.) which 
aſſigns the Goods of Minors to the Care of the Kindred by the Father's Side, but their Education to the Kindred by the Motier 


the 


So, allo, Publius Syrus, 


* 
Diogenes Laert. gives us a Law of So/on's much to the fame Pu 
of 


to which they expoſed their 


his Antig. Roman. Juriſprudentiam illuſtrant. |. i. tit. 13. F. 5, 6. 


2 His Words are, Ilapaxarabnxy peyirn, x} ieporary, where are, alſo, divers other Things of the Duties of Guardians. See, ala 
Mr. Dcmat's Civil Laws in their natural Order, Part I. I. ii. tit 1. and the Interpreters of the Dige/ts, 1. xxvi. tit. 1, Cc. By tix 
Roman Law, a Guardian, who was convicted of unjuſt Dealing, was expoſed to Dies, if it appe:r'd that it was owing to Diſt 
neſty; but if his Fault proceeded from Negligence only, tho“ groſs, he was acquitted ; as Mr. Noodt very well proves in hi Pr 


batilia Juris, 1. i. c. 13. agaufit the common Opinion of the 
both Caſes alike. 


CGH APY, 
_ Of the Object of Dominion or Property. 


1. What is required to make Things our own. | 

11. Things conſumed in their Uſe are in vain made 
eur orn. 

111. A Thing become our own ſhould be capable of 
keeping. 

iv. The Uſe of ſome Things, made our own, is com- 
mon to all, 


I. E are, in the next Place, to enquire into the 
Object of Property, or to examine what 
Things are capable of coming under that Condition. 


Judging it probable, that the latter, to whom the Inheritance could not deſcend, would make no Attempt on the Life and Safety d 
Weird: - and that the former would have no Opportunity ſor any Deſign againſt their Perſons ; and yet, at the ſame Time, woll 
be very diligent in managing their Fortunes, becauſe after their Death, whether natural or caſual, the Eftate would fall to them, 
Male ſecum agit æger, medicum qui heredem facit. 
He that makes an Heir of his Phyſician, 
Is a good Patient, but a bad Politician. 
ſe ; ordaining, That no Guardian ſhould cohabit with the Mother 
is Ward, and that he ſhould be incapable of the Guardianſhip, to whom the Eſtate fell upon the Minor's Deceaſe. See, alk 
Menage upon this Paſſage of Diog. Laert. As for the reit, according to the Roman Law, Things were regulated in ſuch a Mane, 
as ſerved no Way to prevent the Inconveniences, which Solon and Charondas had wiſely foreſeen and ſtudied to avoid. They chok 
rather to imitate Lycurgus, who ordain'd the Guardianſhip of Minors to the neareſt Relations. See Init. lib. i tit. 1j. De A. 
tima Adgnatorum tutela, But the Romans were never ſo diſintereſted as the Lacedemonians : And it appears plainly, by the Pre 
cautions which the Prætor judged proper to take with regard to the Education of Children, that they acknowledged the Dange 
Wards in the Hands of thoſe, who, with the Guardianſhip, had the Title to the immediate Succefion, 
See the Article in the Digeſt. and Code. Ubi 8 educari vel morari debeat, &c. 2 


2 


mpare this with what M. H:ineccius f 


rs, who affirm'd, that the Puniſhment was to be inflicted 4 


v. The Divine Grant is not contrary to our Down 
over the Sea. : 

vi. Reaſons againſt all Property of the Sea. 

vii. What the Uſe of the Sea 1s. 

viii. What Parts of the Sea are made a Peſſeſimn 

ix. The main Ocean cannot be in any Man's Down 


x. How far Navigation and Commerce on the vid i ft 


Now to give a Thing this Capacity, we judge b# 
two Qualifications to be neceſſary * : * Þ- a 
it be able to afford ſome Uſe to . Were 


1 It is very hard to bring an Example of any Thing altogether uſeleſs, as Mr. Thomafius obſerves, in his Zur: 

c. 10. F. 123. It is ſufficient, in my Opinion, that we find ſome Pleaſure in poſſeſſing, and ſo all that we enjoy k, Ma c. 

ſore, uſeful. | I think then, that this Condition ought to be omitted as ſuperfluous, f fo 5 i 
oſed another, who would appropriate to himſelf any Thing, becauſe it was uſeleſs, the latter might firſt conteſt the In 

Lin, and might then ſay, What does it fignify to you, if 1 avant to have it? To this there could be no Reply. 


nd. Divi * 
E * ſome Mer 


is is the more ſo, becauſe 


immedin- f: 


. MVSEVM 
RITANNICVM 
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| Poſſeſs it, or do actually po 


CuaP. V. 


immediately; by itfelf, or by its Connexion with 


v See hereafter, c. 8. ſ. 6. 


| Iſe : And Secondly, That it be ſome way 
3 under the Power of Men, as that they 
may take Poſſeſſion of it, and keep it for their Oc- 
caſions. And farther, ſince Property implies a Right 
of excluding others from your Poſſeſſion, without 
which Right would be altogether inſignificant, if it 
could not be effectually exerciſed; it would be in 
vain for you to claim that as your own, which 
you can by no Means hinder others from ſharing 

ith you. | 
11 Vet ſome Things there are, which, tho* very 
beneficial to Mankind, yet, by reaſon of their vaſt 
Extent, are inexhauſtible, ſo that all may enjoy 
them together, and yet no Man ſuffer in his parti- 


cular Uſe. To appropriate Things of this Nature, 


would be malicious and inhuman : And on this 
Account it is uſual to attribute an Exemption from 
Property to the Light and Heat of the Sun *, to 
che Air, to the running Water, and the like“. 
Although ſince Nature, * denying Men Wings, 
hath made the Uſe of the Earth neceſſary to their 
uſing the Light; hence it comes to pals, that ſome 
Perſons may be utterly debarr'd from the latter; 


as Criminals, for Inſtance, in their Dungeon. In 


like Manner, ſince the Air is in ſome Places more 
clear and pure than in others, in this Reſpect the 


4 Value of a Place may be inhanced. As we fee Men, 


who allow Pleaſure any Share in their Choice, very 
highly regard the Proſpect of Buildings, or of 
Lands, and eſpecially of the former: For which 
Reaſon thoſe Services have been introduc'd , of 
not raiſing a Building higher ; of Lights, and of 
not hindring Lights ; of Proſpects, and of not hin- 
dring Proſpects. So, though on other Accounts, no 
one will pretend to fix a Property in the Wind 5, 
yet we may appoint a Service or mY of not inter- 
cepting the Wind to the Prejudice of our Mills “. 
HI. We are, likewiſe, to obſerve, That as the 
Subſtances of thoſe Things, which Men have Domi- 
nion over, are compos'd of different Kinds of Mat- 
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ter; ſo each Thing is taken and 3 in that 
Way which the Condition of its Nature admits: 
For the more cloſely any Thing can be confin'd, 
and, as it were, ſhut up, the more eaſily will it pro- 
duce the Effects of Property againſt the Claims of 
others. And, conſequently, the more capable a 
Thing is of being guarded from unjuſt Invaders, 
the greater Security we promiſe ourſelves in the 
Property of it. Yet, as we are not immediately 
to conclude a Thing exempt from Property, be- 
cauſe it cannot, without ſome Trouble, be kept from 
other Hands; ſo in Caſe a Thing be in ſo wide a 
Manner ſpread and diffus'd, as that either it is mo- 
rally impoſſible it ſhould fall under any Method of 
keeping, or that it cannot be kept without much 
greater Charges than the Fruits and Advantages of 
it would countervail, it is not to be ſuppoſed, that 
any Perſon deſires to fix a Property wich can bring 
him nothing but Burthen and Expence in defend- 
ing it . Though, to render a Thing capable of 
being appropriated, it is not ſtrictly neceſſary that 
we Foul incloſe it, or be able to incloſe it within 
artificial Bounds *, or ſuch as are different from its 
own Subſtance ; it is ſufficient if the Compaſs and 
Extent of it can be any way determin'd. And 
therefore Grotius hath given himſelf a needleſs 
Trouble, when, to prove Rivers capable of Pro- 
perty, he uſeth this Argument, © That although they 


are bounded by the Land at neither End, but united 


to other Rivers or the Sea, yet it if enough that the 
greater Part of them, that is, their Sides, are incloſed. 
IV. Laſtly, we farther diſcover, that the Uſe of 
ſome Things is confin'd, as it were, within narrow 
Limits, wo cannot admit of Shares ; the Appro- 
riation of which was highly expedient to the 
Peach of Mankind. et ta 
Again, There are Things, which as they afford 


us different Uſes, may in Regard to ſome Uſes be 


ſpent and exhauſted, and yet in Regard to other 
Ules yield a never-failing Abundance. Now, as on 
the one Side, there is no Reaſon why ſuch Things 


Pran. Is there any one of the moſt excellent Works of Nature, which ſhe hath not made common to all the World ? 
* The Sun ſhines with an univerſal Influence. The Moon, attended with her numberleſs train of Stars, lights the very Beaſts to 
* their Food. What is there in Nature more bright and beautiful than the Waters? Yet they flow for publick Uſe, Latona 


thus pleads in Ovid, Metam. I. vi. ver. 349. 
N prohibetis aquas ? uſus communis aquarum eff ; 
ec ſolim proprium natura, nec atra fecit, 
Nec tenues undas ; ad publica munera vent. 


e Lib. ii. c. 3. ſ. 7. 


FW * _ — 


What Rudeneſs Water for my Uſe denies, 

Whoſe endleſs Store the common World ſupplies ? 
Nor Light nor Air did Heaven create for One, 
Nor gentle Streams : I crave a publick Boor. 


— 


1 Cujacivs in his Obſervations, 1. x. c. 7. brings two Examples; the one of the Shadow of the Plane-tree, the other of the Air: 
upon which a Tax was laid. The one is found in Pliny, I. xii. c. 1. The other is in Cedrenus, who aſeribes it to the En.peror 
Michael Pal-ologus. See Mr. Selden's Mare Clauſum, c. 21. But this Paſſage of Pliny has been miſunderſtood by Cujacius, and 
others who have follow'd him. For, as F. Hardouin explains him, F. 3. n. 4. That natural Hiſtorian only means That the 
tributary Nations planted in their Grounds, Trees which produc'd no Revenue, ſuch as the Plane-Tree, which is only fit for 
Shade; ſo that, in one Senſe, by this they ſubjected themſelves to pay Tribute for the Shade: Ac tributarium etiam detinens 
folum, ut" gentes vectiga! & pro umbra pendant. This is the Explication which M. Burman propoſes in his Treatiſe de Vectigalibus 


Populi Romani, c. 12. p. 254. 
* Nothing however F. 


= tained within our own Lands: Our Author himſelf agrees to this as to running Waters, 1. iii. c. 3. $ 
WW that by the Laws of Humanity we are obliged not to deny any Man the lawful U 


inders but we may appropriate theſe Thin 


to ourſelves in ſome Manner, as to ſuch an Extent as is con- 


; 4. But we muſt ſay, 
ſe of theſe Things, Titius Obſer v. 287, See 


alſo, Mr. 7homaſius's Inftit. Juriſprud. Divin. I. ii. c. 10. F. 127. I obſerve, alſo, that our Author follows that Notion in his 
g | . . Q . . , 7 tion 
Elements F pn 2h" Univerſal. p. 84. See, alſo, 5. 4. following. And what I have ſaid in my Notes upon Gras, I. COW 


J. 3. and c. 3. 5. 7. 


3 Petronius's Words are, Quid autem non commune eft, quod natura optimum fecit * Sol omnibus lucet. Luna innumerabilibus comi 


tata /ideribus etiam feras ducit ad pabulum. Quid aguis dici formo 
Vi. 349. The Roman Lawyers fay poſitively, that theſe 8000 x1 


funt omutum bac ; aer, aqua profluens, & mare, && 


e. 7,8. 


x pete in publico tamen manant, c. 100. See Ovid Metamorph. 


gs are common by natural Law. Naturali jure communia 


hac littora maris, Inſtit. I. ii. tit. 1. De rerum diviſ. &c. F. 1. They, alſo, 


call them publick, in the ſame Senſe, tho' they ordinarily make a diſtin& Claſs of them. See Mr. Noodt's Probabilia Juris, l. i. 


+ The Author will treat of this, c. 8. $. 6. following. 
See I. v. c. 1. f. 5. following a Pro 
e, 


6 See Mr. 7 homafuus"s Diſcourſ entitled Now ens ASionis | drenſis contra adi fic er emulatione 
g ITY” e ee 4 ft 
8 of the Right 8 Mills, in Se Jus r . I. vi 85 * —— ; 
e cannot do it tho“ we would. The Will alone is not ſufficient here; we muſt, beſides this, be withi 
the Poſſeſſion of the Thing, and moreover, the 'Thing itſelf muſt be of ſuch a Nature, as to be — * 


other. We ſeine 
Cannot either hold, nor preſerve in any Sort. 
The Bounds of a T ng 


De Dominio Maris, c. 9. P. 69, 70. 


$. 28. Mr. T;tius treats in 


to get 
ſome Manner or 


upon a I hing, that we may poſſeſs it; and nothing is more ridiculous, than to pretend to poſleſs what we 


appropriated, are the ſame with thoſe of Poſſeſſion. Whatever a Man gets is hi 
is it; which is eaſy to determine. We have no Buſineſs with any other Lins, 80e lr. — ery 
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as thoſe ſhould not be brought under Property; ſo, 
on the other Side, the Law of Kindneſs and Hu- 
manity forbids us to deny the inexhauſtible Uſe of 
them to @ Perſon that, in a friendly and peaceable 
Manner, deſires it. But if any Thing could be 
found incxhauſtible in all its Uſes, it would be ab- 
ſurd not to leave that in its primitive Community. 
Indeed, in a poſitive Communion, if the Obje& be 
ſufficient to 2 all, when divided, nothing hin- 
ders but that we may divide it; if it would not 


be thus ſufficient, it is beſt to poſſeſs it ſtill without 


Diviſion: But that a Thing, lying in common to 
Mankind, and ſufficient 2 the promiſcuous Uſe 
of all, ſhould be ſhared out into diſtinct Parts, is 
n to Reaſon. The Earth is of 
ſuch a Magnitude, as to ſerve the Occaſions of all 
People in all Uſes to which they can apply it; 
yet it would not thus ſerve them, were it poſſeſs'd, 
without Diviſion, by ſuch vaſt Bodies of Inhabitants 
as it now contains: Becauſe it could never afford 
them Suſtenance, unleſs manur'd and improv'd. 
Therefore there is plainly this particular Reaſon, 
why the Extent of the Earth ſhould not hinder its 
being divided ; and yet the ſame Reaſon would 
make the Diviſion of the Ocean appear a ridiculous 
Abſurdity *. 

V. Indeed all other Things have little Difficulty 
in this Point; but as to the Sea, whether or no that 
be capable of Property, hath been diſputed by the 
greateſt Genius's of the preſent Age. On which 


Controverſy it is eaſy to remark, that many of the 


Writers engaged in it were more guided by their 
Affection to their Country, than by their Regard 
to Truth. Yet by theſe, and by others who have 
ſhewn themſelves more diſ- intereſted and impartial, 
the whole Subject hath been ſo fully diſcuſs'd, that 
it is hard to ſay any Thing that others have not al- 
ready offer'd. We may therefore be allow*d to uſe 
more Brevity on the Queſtion before us; the Au- 
thors *, who have throughly debated it, being ſo 
univerſally read. This then is manifeſt, that the 
ſame Divine Grant, which firſt gave Man a Right 
of aſſuming the Sovereignty of the Earth, includ- 
ed, likewiſe, the Sea. The Commiſſion as well runs, 
have Dominion over the Fiſhes of the Sea, as over the 
Beaſts of the Land. And we cannot conceive any 
Supremacy and Rule over Animals, without a 
Right of uſing the Element which they inhabit, 
according as the Nature of it will allow. Indeed 
Mention is likewiſe, made of the Fowls of the Air, 
yet ſince we canno: move and ſupport ourſelves in 
that Element alone, therefore we are unable to 
exerciſe Dominion over the Air any farther than 
we can reach while we ſtand upon the Earth. But 
on the Sea we ſtretch our Empire much farther, b 

the Means of Ships, now brought to their higheſt 
Perfection; which are not only ſerviceable in tranſ- 
porting, Burthens, but, likewiſe, carry Mars through 
the Kingdoms of Neptune in a far more dreadful 
Array, than he is attended with when he rageth by 


a Comp. Zeigler ad Grot. I. ii. c. 2. ſ. 3. 


nu 


Of the Object of + 


in the Poet's Scruple ; 


Manner the Sea is conſider'd diſtinctly from tie 


Borch 


Land. No one is now ſo Superſtitious dl 


Nequicquam Deus _ 
Prudens Oceano diſſociabili 
Terras, ſi tamen impiæ 
Non tangenda rates tranſiliunt vada. 


In vain did Nature's wiſe Command 
Divide the Waters from the Land, 

If daring Ships, and Men profane 

Invade th' inviolable Main. L. i. Od. 3. 21,6 


f Mr. Drety, | x 
Nor doth the Sea appear to have any pan. 
above the Earth, by 14 54 of which drt _ 
leſs to apply it to their Occaſions and Uſe. He, 9 
ever, ſince the Donation of GOD doth not m. ll 
diately conſtitute ſuch Dominion as ſhall take Er 
againſt the Claims of others ; therefore it Was ls _— 
to the Choice of Men, whether they would p. 5 FX 
riate the Sea likewiſe, as they had done the gend 
art of the Land; or, whether they would It i 
remain in its primitive State, belonging no n 
to one Perſon than to any beſides. b 
VI. The Queſtion is, therefore, Whether zu 
Thing particular may be diſcover'd in the Sea, which 
ſhould hinder it from being an Object of Prim 
This ſome have undertaken to affirm, partly wa 
natural, and partly upon moral Reaſons. Amon 
the former they have alledg'd the Fluidity of th 
Sea; that , according to the common Nam 
of all liquid Bodies, the Parts of it are held v. 
gether by no proper Bands; whereas Poſſe 
can take Place only in Things that are fix'd ad 
terminated. To which others make anſwer, Th 
Fluidity, conſidered in itſelf, is no Bar again&Pro 
perty : And beſides, that the Sea is not without is 
Limits +, being ſurrounded by the Shore; and ti 
it is a Work of no ſuch great Difficulty to cone 
the ſeveral Parts and Tracts of it within ſtrida 
Bounds. It may be added, that as Rivers are nd 
the leſs capable of Property, becauſe they paſs au 
in a perpetual Stream; ſo neither is the Sea, on ac 
count of its being driven about by the Force of the 
Winds and Tide. The River is one Thing, and 
the Stream or Current another: And in the fan: 


Waters which it contains. The vaſt Extent of tie 
Sea doth, by no Means, render it impoſſible to k 
kept, and therefore doth not altogether hinder i 
from coming under Property. For we may abridge 
others of the Uſe of the Sea, either by Forts up 
the Shore, where it toucheth our Territories 1n nat- 
now Creeks, and Streights; or by Ships of Wa, 
which are able to perform the ſame Service on the 
Water, as Caſtles and Forts on the Land. Thougl 
it cannot be denied, but that for one yy to ker 
the whole Ocean, is morally impoſſible : Nor would 
it be worth their while to maintain Fleets in al 
Parts, for the Defence of it againſt all others #0 
ſhould deſire to ſhare with them in the Uſe. No# 


— 


—— — 


1 This Reaſon is of Force only when a Thing is joined with an Impoſſibility of 8 it. For on this Account alone, 
that a Thing is in ſo great an Abundance, that whatever y,_y we take of it, others 


the other Side, that we may appropriate as much as we will, or can poſſeſs, fince every one may do the ſame in their 
no Man lo{e:k any Thing. I am ſurpriz'd that our Author made not this Remark. >| : un þ 
2 The moſt conſiderable are Selaen in his Book, entitled, Mare Clauſum, and Grotius in his Book, entitled, Mare * ſhort, 8 
few Years face Mr. Bynker/boek pabliſh'd a Diſcourſe, which I have quoted ſeveral Times before; in which, tho it in 170) 
Matter is treated of, in my Judgment, more exactly, and with more El a e A 
— Law of Rhodes, De Jactu, and reprinted fince in 1730, in the Opera Minora 


join'd to a Commentary upon t 
Lawyer. 
3 See Mr 8:/den's Mare Clauſum, c. 21, 22. 


| nt the obe 
4 As ſor Example, the Rocks which appezr above Water, the Banks of Sand, the Capes which are one over againſt the 


the Illes ſcauered up and down in diverſe Places. 


ve enough till remaining, it follows, 4 


than it was ever yet. It was print 


i 


8 
Dominion 
to covet m__ one _ keep; 
1411 Purſuit we do not aim 
Ache Neceſſities of Life, but at the Gratification 
of vain Ambition, and of needleſs Avarice, For 
though otherwiſe the Defect of natural Ability doth 
not preſently extinguiſh a moral Capacity, yet inaſ- 
much as the latter, by reaſon of the Corruption 
of Mankind, is almoſt inſignificant, Prudence ad- 
viſeth us to graſp at no more than we can well 
ſecure our ſelves in the Enjoyment of. Grotits's 
Limitation on this Point ſeems ſuperfluous, when 
he remarks , That Rivers, or Part of the Sea, may 
be apprepriated, upon Suppoſition that either the 
former or the latter are but inconfiderable in Reſpect 
of the Land, or however, are not ſo large, but that 
when compared with the Land, they may only ſeem to 
have the Proportion of a Part to the Whole. For 
let us conſider a People ſeating themſelves on the 
Side of a vaſt River, on a long and narrow Slip of 
Land ; here theRiver will, by no Means, be incon- 
ſiderable in Compariſon with the Land; and yet we 
don't imagine that this would hinder it from a 
Capacity of Appropriation. Thus there are King- 
doms, which in Extent are far exczeded by their 
Provinces and Appendages. 
The moral Reaſon which theſe Authors urge to 
prove the Sea incapable of becoming Property, is 
taken from this Conſideration, that the Ule of it is 
inexhauſtible , and therefore ſufficient for the 
promiſcuous Service of all. So that it would be vain 
and impertinent to attempt the Diviſion of it into 
ſeparate Portions and Shares. Which Argument 
we would indeed acknowledge to be the ſtrongeſt 
that can be produced in the preſent Caſe, were it 
once made appear that the Sea is, with Reſpect to 
all its Uſes, ficient for all Men in all Parts. Be- 
cauſe the Appropriation of Things was introduced 
on no other Account but to preſerve the Peace of 
human Society. And ſince one Effect of it is this, 
That he who, againſt my Will, invades and uſurps 
my Peculiar, really doth an Injury to me, which 
I might juſtly revenge in an hoſtile Manner ; there- 
fore thoſe, who ſhould have deſired to turn a Thing 
into Property, which, whilſt expos'd to common 
Uſe, was not likely to breed any Quarrel amongſt 
Men, ought to have been look'd upon not as Pro- 
moters of the Peace of Mankind, but as Perſons 
who brought in new Occaſions of breaking and di- 
ſturbing it. But whether the Sea be thus inex- 
hauſtible in all its Parts, with Reſpect to every 
Uſe, will be made more evident, if we examine 
more diſtinctly the particular Services which it 
affords. 
VII. The Uſe of Bathing and of drawing Water 
is indeed inexhauſtible; but then this is of no great 
Conſequence, and extends no farther than to the 
Inhabitants of the Shore. The Sea-water is, like- 
wiſe, ſerviceable for the making of Salt: But this 
Advantage, as well as the former, is confin'd to 
thoſe who dwell on the Coaſts. Farther, as to the 
Convenience of Navigation, the Sea is inexhauſti- 
ble, and ſuffers no damage from being thus im- 
loy*d * ©, But then, beſides theſe, there are other 
les, Part of which are not altogether inexhauſti- 


it | t Foll 
——— Tt by ſuch a 


"Id.i. ce 3 £98. 
s Encom. Bufir. 


Vid. I. xxiii. . 1. D. De Servitut. pred. ruſtic. 
© See Pliny, L ix. c. 15. of the happy Shore about , 
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ble; and Part may prove an Occaſion of Damage 
to maritime Countries, whoſe Intcreſt will not ad- 
mit that the Sea ſhould every where lie promiſ- 
cuouſly free to all. Of the former Kind 1s Fiſhing, 
as, likewiſe, the gathering of any Thing which 
grows in the Water. As for Fiſhing, though it be 
much more abundant in the Sea, than in Lakes or 
Rivers; yet it is manifeſt that it may in Part be 
exhauſted ; and that if all Nations ſhould deſire 
ſuch a Right and Liberty near the Coaſts of any 
particular Country, that Country muſt be very 
much prejudic'd in this Reſpect ; eſpecially ſince 
it is very uſual, that ſome particular Kind of Fiſh; 
or perhaps ſome more precious e as 
Pearls, Coral, Amber, or the like, are to be found 
only in one Part of the Sea, and that of no conſi- 
derable Extent. In this Caſe there is no Reaſon 
why the Borderers ſhould not rather challenge to 
themſelves this Happineſs of a ä Shore or 
Sea, than thoſe who are ſeated at a Diſtance from 
it: And other Nations can with no more Juſtice 
grudge or envy them ſuch an Advantage, than 
they can be angry that, 


Non omnis ſert omnia tellus. 
India mittit ebur, molles ſua thura Sabæi, &c. * 


All forts of Goods their ſeveral Countries a 


Black Ebon only will in India grow, 
And odorous Frankincenſe on the Sabean Bough. 
Mr. Dryden. 


An Uſe of the latter Kind it is, that the maritime 
Countries are guarded and defended by the Sea, as 
a Rampart. Hence the Duke of Somerſet, Protector 
of England under Edward VI. in an Epiſtle to the 
Scots, which we find in Sleidan's Commentaries , 
tells them, Oceano claudimur undique, tanguam mani- 
bus & vallo firmiſſimo : We are on all Sides encloſed 
with the Ocean, as with the ſtrongeſt Wall and Bul- 
wark. And we may with much more Juſtice be- 
ſtow on the Sea that Name of afgyaruy re , 
an immortal Wall, than Tſecrates *, complemented 
the River Nile with it. Yet this Defence is not 
altogether certain and ſecure. It hinders indeed 
any Expedition on Foot, but lies open to the Ap- 

roach of Veſſels. For which Reaſon it muſt needs 

a Diſadvantage to any People thus ſeated, that 
other Nations ſhould have free Acceſs to their Shore 
with Ships of War, without asking their Leave, or 
without giving Security for their peaceful and in- 
offenſive Paſſage. But we cannot, with any Accu- 
racy , determine in general how large a Space of 
the Sea ought to be allow'd for ſuch a Defence, in 
Reſpect of which it may be for the Safety and In- 
tereſt of the Borderers to claim a diſtin& Dominion 
over it. Yet certainly it would argue a very un- 
reaſonable Fear and Jealouſy, ſhould any Kingdom, 
barely on this account, deſire to extend their So- 
vereignty over the Sea for ſome Hundreds of 
Leagues together. What Cæſar reports of the 
Germans may ſerve to illuſtrate this: The particular 
Communities look on it as the higheſt Honour to make 
a vaſt Extent of Deſert round about them, waſting 
all the Confines of their Neighbours ;, this they rec- 
kon the ſureſt Mark of an extraordinary Valour, that 


© Vid. I. viii. t. 3. D. De Serwit. 4. 
© Vid. Virgil. Georg. 1. i. ver. 75 G. 


2 A firm and everlaſting Wall. 


the Coaſts of any F oreign Prince, 


as ſoon as they were within Cannon-ſkot of the Places of that Country, 


nn 


' See Note 1. p. 380. aforegoing, and Mr. Bynker/ooek's Treatiſe, c. 9. p. 68. 


„ Mr. de Buber oel, in his Diſſertation, c. 2. ſays, * That ſo much of the Sea may be thought to belong to the Land, as 


can be defended by our Arms, 1. e. according as l is withi 
. £ , . . e el: 2 33 A 
Which the States-General of the United —— 33 deny 45 of War in 46, thereupon cites an Order 


of War in 1671. to ſalute as they paſs d 
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the former Berderers have retired, and been driven to 
a preater Diſtance, and that none dare ſeat them- 


ſelves in ſo foriaidable a Neighbourhood. And then, 


befiaes, they theught themſelves the ſafer by this Po- 
licy, having taken away all Fear of ſudden Incunſions, 
De Bell. Gall. I. vi. c. 23. However, we ſee, by 
what hath been offer'd, that there may be very 
weighty Reaſons for a People ſo far to appropri- 
ate to themſelves ſome Part of the Sea, as to oblige 
all others to acknowledge the Uſe of the ſame Part, 
as a Permiſſion from them, and an Act of Bounty 
and Favour. 

VIII. But ſince all Dominion, capable of pro- 
_ any Effect againſt the Claims of others, takes 
its Riſe from ſome Act of Men; therefore how far 
the Bounds of any People ought to reach on the 
Sea, is to be diſcover'd either from their own Right 
of Poſſeſſion, or from their Treatics with their 
Neighbours. Thus Jſocrates (in his Panegyr. p.111. 
Ed. Pariſ.) boaſts that the Athenians, by their Arti- 
cles of Peace with the King of Per/ia, had obliged 
him not to come beyond Phaſelis with his Ships of 
War. Yet ſuppoſing the Matter to be dubious, 
and that there are no clear Memorials to be found 
of ſuch Acts, as might prove the Occupancy to be 
real, which is alledg*d ; what Preſumptions are to 
be made in this Caſe, we may underſtand from the 
following Remarks. In the Beginning then, whilſt 
we were yet ignorant of Navigation, it is not pro- 
bable that the People, which had taken Poſſeſſion of 
any Territories, extended their Dominion farther 
than to the neighbouring Shore. For, inaſmuch as 
the Fiſhing-Trade was yet but poor and barren for 
want of Boats, and the utmoſt Advantage they 
could make was to pick up the Shell-Fiſh which 
were left by the Tide, or to angle from the Rocks; 
there was no Fear that they ſhould, in this Reſpect, 
ſuffer from their Neighbours ; who, being neceſſi- 
tated to make their Appreaches by Land, might be 
repuls'd with little Difficulty. Nay, aſter the In- 
vention of Shipping, moſt Nations, for a conſider- 
able Time, leſt each other at full Liberty to fiſh 
where they pleas'd : Becauſe they imagin'd that an 
Imployment of ſo great Labour and Hardſhip 
would not engage ſuch a numerous Train of Fol- 
lowers, as that any publick Diſturbance ſhould be 
apprehended from their Diſputes and Contentions. 
And whilſt hoſtile Heats were yet unknown, the 
Sea was a ſufficient Defence without other Aſſiſt- 
ances. And afterwards, when they began to build 
Ships of War, Men were, contented a long while 
to appropriate only the Havens and Bays, leaving 
che other Parts of the Sea in their primitive Com- 


munity. This Moderation embolden'd the Pirates 


to carry on their Profeſſion with greater Liberty; 
whilſt they were of Opinion, that it was a leſs hei- 
nous Breach of the general Peace to commit 
theſe Outrages in Places ſubject to no Juriſdic- 
tion. A length, when they had found out the 
Benefit of Merchandize, and the Conveniency of 
ſo ſhort a Paſſage by Water for Goods and Traffick, 
ſome Governments ſeated near the Streights, or 
narrow Seas, challeng'd to themſelves a Property 

8 | 2 Lib. v. c. 56. Edit. Oxon, 


a 


Bbok IV. 


in them; that, by requiring Toll and Cuſtan 
they might come in for a Share in the Gar ; 
that their Towns might be frequented by 
Trading Part of the World. After this the 
Parts of the Sea were, likewiſe, brought under 
jection, either on account of their great Plen 
Fiſh, or becauſe this was a neceſſary E 7d 
for the 8 of the bordering Provinces, 

Yet in theſe Times they ſcarce exerciſed 
other Right of Sovercignty beſides the givin : 
Injunctions, that all who paſs'd within ſuch — 
ſhould abſtain from all Harm and Violence tha 
no Piracies ſhould be there committed, and 
Veſſels of War enter without Permiſſion. 71, 
when the Lacedemonians, in Thucydides , had con- 
vey*d ſome Forces to Epidaurus by Sea, the Arzing 
in an Embaſly to the Athenians, complain'd tha 
they having promis'd by League not to grant the 
Enemies of Argos Paſſage thro” their Dominiong 
had nevertheleſs ſuffer'd them to ſail by unmo. 
leſted. And accordingly the Athenians interpretes 
this Act of the Lacedemonians as a Breach of Pex 
We ſee it is now the receiv'd Cuſtom, in order, 
the Acknowledgment of this Sovereignty, that fo. 
reign Veſſels, as they paſs by any Fort on the Shore 
or any Ship of War belonging to the Prince, wi, 
at preſent, carries himſelf as Lord of the Sea 
ſhall pay ſome Mark of Reſpect. 

It doth not ſeem neceſſary that particular Nation: 
ſhould make out the preciſe Time when they ob. 
tain'd the Dominions of ſuch or ſuch Parts of the 
Sea, by taking Poſſeſſion of it: But, inaſmuch x 
the Exerciſe of this Dominion may not at all Times 
be of Uſe and Advantage, it is enough if they then 
perform'd any Act of Sovereignty, when the Intereſ 
of the Commonwealth ſeem*d to require it: Nay, 
in our Judgment, it might be no Abſurdity to af- 
firm, that when Naval Forces are once brou 
into common Uſe, the Parts of the Sea, ſo far x 
they ſerve only for a Defence or an Appendagr, 
do, without any ſpecial corporal Act, pals immedi- 
ately under the Dominion of that People whoſe 
Shores they waſh *. For, in this Reſpect, the Sea 
is to be look'd on as an Increment of the Land, s 
the adjoining Moors and Fens are reckon'd the li- 
crement of a City. Now, as in the Occupancy, or 
the taking Poſſeſſion of Immoveables, it is not ne- 
ceſſary that our Body ſhould touch each Part, but 
the touching of one Part only is conceiv'd to create 
a Property over the Whole; ſo when a People have 
ſciz?d on one particular Region incloſed within ſ&- 
tled Bounds, fill under the Notion of taking all the 
void Space about that they ſhall afterwards have Oc: 
caſion for, tho? at firſt they have no Deſign to en 
large, or exerciſe their Dominion farther than thoſ 
Bounds, as not thinking what lies beyond to be of 
Uſe or Service to them; yet when they come 4 
length to find, that there is a Neceſſity of adcing 
ſuch a void Space to their preſent Poſſeſſions, th 
bare Intention and Reſolution ſhould ſeem ſuffcem 
to extend their Sovereignty over it, as a Part 
Appendage of their Empire. Eſpecially whe N 
once appear' d, that other Nations had thus ſtrete 


b Comp. Ziegler ad Grat. 1. ii. c. 3. ſ. 11. 


e 


1 See Grotius, I. ii. c. 3. §. 15. 


z Mr. Byzker/bock in his Diſcourſe, c. 5. near the End, maintains, That this is not always an Acknowledgment of the * 
reignty of that Prince (to whom the Honour is granted) over that Part of the Sea where it is paid. As for Example, 1 * 
«*« The States-General, in their Treaties of Peace made in the Years 1654, 1662, 1667, 1674, and 1684, obliged 2 5 
« pay the Honours of the Flag to the Ships of the King of England in all the Northern Seas as far as Cops Finifter ; bo 


« was only, becauſe, according to the Law af Nations, all Republicks ought to give Place to a crown'd Head, 


«« repreſent him. In ſhort, the Cuſtom of ſaluting, in ſome 


Inſeriority, is not ſo new as our Author would infinuate ; for we find in Appian, as Juſtus Lipfius has long ſince obſerved, 


and to thoſe thi 


or other, the Veſſels of ſuch Nations to whom we — 


23. p. 729. that Mari Anthony and Domitius Æunobarbus meeting one another, the firſt Lifor of Anthony Randing on the Prox * 


cording to the Cuitom, cry'd out to the other Veſſel, that he ſhould lower his Enſign, which was then us' inſtead of a Flag 


(rah T6 H] to pay his Homage to his Maſter. De Bell, Civil. 1, v. p. 1118. Edit. Tollii. thei 
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CHAP. AV. 

id Sea, Whence *'tis a 
| 2 . of the World pre- 
— not that they ſhould be behind with them in 
this Advantage. From which Conſiderations 
it is manifeſt, that in theſe Times, when Ship- 
ping is brought to its higheſt Perfection, it is pre- 
lumed, that every Maritime People, at all acquaint- 
ed with Navigation *, are Lords of the Sea, where 
it toucheth their own Shore, ſo far as it may be 
accounted a Defence, eſpecially in Ports and other 
Places where there is Convenience of Landing *. 
In like Manner the Gulphs and Channels, or Arms 
of the Sea, are, according to the regular Courſe, 
ſuppoſed to belong to the People with whoſe 
Lands they are encompaſſed. But in Caſe differ- 
ent Nations border on the ſame Channel, the So- 
vereignty of each ſhall be conceived to reach into 
the Middle of the Water, from every Part of their 
reſpective Shore, unleſs either all the States have 
agreed, by Covenant, to uſe the whole Water pro- 
miſcuouſly amongſt themſelves, and to exerciſe a 
general undivided Sovereignty over it, againſt Fo- 
reigners; or elſe, if one particular People has ob- 
tain'd a Dominion over the Whole by Pact, or by 
the tacit Conceſſion of the reſt, or by the Right of 
Conqueſt, or becauſe they firſt fix d their Station 
near it, and immediately took it into full Poſ- 
ſeſſion, exerciſing Acts of Sovereignty againſt the 
People of the o polite Shore, In which latter 
Caſe, adv + the other neighbouring States, 
their Fellow-Borderers, ſhall be ſuppoſed to be 
Lords of each of their particular Ports, and of ſo 
much of the Sea as the convenient Acceſs to the 
Shore requires. Of the Effects of the Sovereignty 
(if it may be ſo term'd) over the Sea, vid. Alberic. 
Gentil. Advocat. Hiſpan. 1. i. c. 8, & 14. and Sel- 
den. Mar. Clauf. 1. ii. c. 20, 21, 22. To which we 
may add, by the way, what Dr. Chamberlain takes 
Notice of in his Preſent State of England, Part I. 
c. 4. That Perſons, born on Shipboard, upon thoſe Seas 
which are /ubjef# to the Engliſh Dominion, are ac- 
counted Natives of England, and have no Need of Na- 
turalization, as others born without the Realm. 

IX. But what ſhall we ſay of the main Occan, 


Dominion or Property. 


383 
which ſpreads itſelf between thoſe vaſt Continents 
of Europe, Africa, America, and the unknown 
Southern Coaſts ? Was this ever brought under Pro- 
perty, or doth it {till remain in its primitive State, 
free and common to all the World ? As for the pro- 
digious Extent of it, this, however, doth not a ſo- 
lutely render it incapable of being appropriated. 
Yet we mult confeſs, the Dominion of it would 
not be only unprofitable, but unjuſt; ſhould either 
any one Nation challenge it all to themſelves, or 
ſeveral States divide it into ſo many Shares, ex- 
cluding all the reſt of Mankind. Navigation, or 
the Convenience of Water-paſſage, is a Thing which 
ſuffers no Damage by being enjoy d; on the bare 
Account of which, the Appropriation of the Sea 1s 
needleſs and ſuperfluous ; ſince Men may fail no 
leſs commodioully, were the Sea common to all 
Nations, than if it were peculiarly ſubject to one. 
The Fiſhing-Trade is * no very great Conſe- 
quence in the main Ocean; and ſince you do but 
vainly call a Thing your own, when it is morally 
impoſſible to hinder others from uſing it promu- 
cuouſly with yourſelf ; we cannot think any State 
would find it tantamount to maintain Fleets in all 
Parts of the Sea, only to ſecure the Fiſhing againſt 
Interlopers. But what if a particular Nation, ei- 
ther through Ambition and the Vanity of being 
ſtiled Lords of the Ocean, or prompted by Ava- 
rice, and the Hopes of drawing to themſelves all 
the Advantages of Navigation and Trade, ſhould 
claim the Ocean as their peculiar Poſſeſſion ? Eſpe- 
cially if they urged by way of Title, That they 
were the firſt who entred upon the Uſe of it with 
Sails and Shipping, and that they poſſeſs Lands in 
every Continent round it : And that, ſince the Sea 
was originally a void Space, he, who before the 
reſt attempted to fix a Uſe and Occupancy in it, 
might thereby acquire a Property excluſive of all 
others. To this we anſwer, That Men have, in- 
deed, a Privilege of making waſte Places their own, 
by firſt ſeizing upon them: But then they are al- 
ways to remember, that GOD gave the World not 
to this nor to that Man, but to human Kace in 
general ; as, likewiſe, that all Men are, by Nature, 


In all the Editions of the Original, the Word cum is wanting, which makes our Author very difficult to be underſtood. 


= 


— ——— 


When our Author ſays, That they may, without taking new Poſſeſſion, ſeize on a Thing which they had before neglected, as a 
Thing of no Profit, it is not to be underitood, that they have called to Mind ſome new Reaſon, which of itfelf renders it neceſſary 
to acquire that which before they had not troubled themſelves to make a Property of I nus, fince the Invention of Cannon. the 
Sea, which adjoins to a Country, hath, upon that Account, been thought to belong to the Lord of the Country as far'as a Cannon 
can ſoot, But yet there muſt be a formal Act of taking Poſſeſſion neceſſary, without which every one may look upon thoſe 
Seas and Lands to be common, becauſe they do not appear poſſeſſed by any; for why may not he, who finds them convenient 
for him, ſeize on them ? : 

See Note 3. p. 581. As for all that Space of the Sea, which cannot be deſended from the Land, Mr. B 
none can make themſelves Maſters of it farther than they fail, with a Deſign to appropriate it to themſelves ; ** _— _ 
they cannot preſerve the Property of what they have ſeized on, but by conſtant Sailing, and having always a Fleet abroad. Hence 
it was, that the Romans heretofore, when their Empire extended through Europe, Africa, and Afia, were Maſters of the Mzditer- 
rancan Sea, becauſe they always kept four Fleets a- foot; the firſt at the Port of Miſenum, the ſecond at Ravenna, the third at Fre- 
Jas, and the fourth at Byzantium or ( on/tantineple. They commanded, alſo, that Part of the Ocean which is between England and the 
Continent, as well becauſe they poſſeſs d the Lands on both Sides, as becauſe they had a Fleet in the Englih Channel. But now 
according to Mr. Bynker och, there is no Part of the main Ocean, nor of any Sea incloſed with Land, that belongs to any Power 
farther than he can command it from the Shore, becauſe there is no Power in actual Poſſeſſion, after the Manner we have before 
mentioned. As to the Queſtion of Fact, I will not meddle with it. Our Author may be conſulted about that. As for the Matter 
of Right, altho', as I ſhall ſhew hereafter, I do not reſt ultogether in the Opinion of that learned and judicious Lawyer, who lays 
It down for a general Maxim, That, independently of the Civil Laws, Property is always extinguiſh'd with the actual Poſſeſſio * 

et I think he hath Reaſon to maintain it in reſpect to the Sea, and other Things of like Nature, which remain ſuch as Natur 
produced them. As the Induſtry of Man has added nothing but the bare Act of Poſſeſſion, it follows, that from the very Mo. 
now we ceaſe, in any Manner, to poſſeſs them, the Things are and may be look'd upon as quite abandon'd. As for "Ages 
3 there be a great Extent of Land unoccupied, which is not encompaſſed on any Side with the Lands of any State, thou h 
_ are near, if the Maſter of the Country takes no Care to till them, or ſecure them ; or if, having ſometimes done it, he . 
. 0 inues it, another may ſeize it as well as he, eſpecially if the Neighbours have reſigned all their Right to him; and, in this Caſ 
alſo, the Renunciation of theſe laſt no Way affects others who would fettle there, ſo 1 the ally'= * 
a much ſtronger Reaſon we muſt acknowl 6: h j rer By 
8 'S A * — -_ + ge Oy Wa r 2 in reſpect of the Sea, which, excepting a little 

5 im : n itſelf, an all the Care that an j 
e wherefore nothing but unſatiable Avarice, and a . . Diſregard to 2 2 — A 1 8 —_— i. 
1 2828 * ſo 13 not to ſay impoſſible, to maintain. See F. ix. fo —_ * 

, e de Nepubl, I. i. e. ult. on the Authority of Baldus, affirms, That by a Kind of common Right. enjov? i 
o Maritime Countries, the particular Sovereign may command and controul thoſe who approach e 


equal. 


wad — + 
5 ——_ 


- 
_ 
— » 
S A + 


— 


* thi 
T1 
Y 
* 
| : 
4 
* 
4 
7 | 4 
5 
”" 
7 * 
40 
x 1 
4 
«1 
Rt 
| | | 
> n bl 
1 
1 
T "1 3 
; l 
'! ; 
; 
Le 
8 
1 [2 
: 
„ 


n . - <> —— — 4 


ww” © 
— - 


. = 4 8 „ 4 = 
= — 9 w 4 —_ + $i 4 
» + 44 28 - * 4 


p ere . 
„„ 
= * 5 _ b ” 
_ 4 2 8 
- hs — 


= 
- — 


pA 2 2 2 ——— = — 
— 2 — 4. 2 — 7 
— — 1888 * 
MX — N £ 
— — ä — << or ao” aw . = . 
0 - - _ 27 - _- - 


— = 
-* --» 
— 1 - 8 
: * 2 » - - 
— — — — 


— 
* 
— — — 


— —2— — — 
- * 4 * 
- — — — * — — 
— EEE. 1 Fs : 
PRI - _— - 
> 4 


— 
5 
. — — * 
3 7 
| 


—— G— 


— 


384 Of the Object, &c. 


equal. Wherefore, that tacit Convention between 
the firſt Introducers of Property, aſſigning the Right 
of thoſe Things which did not fall under their prime 

Diviſion *, to the Perſons who ſhould firſt take 

Poſſeſſion of them, can, by no Means, be extended 

to ſuch an Object, which, if one ſhould hold alone, 

he might oppreſs all others with moſt unjuſt Sla- 

very, or might intercept ſome moſt important Ad- 

vantages, which would otherwiſe accrue to all 

Nations in common. Inaſmuch as ſuch a Caſe as 

this could not enter into the Imagination of thoſe 

primitive Diviſors. As then no one would deſerve 

Cenſure for taking out of a common Store what- 
ever is neceſſary for his own Occaſions, though in 
order to future Uſe; ſo he is not to be endured, 

who, out of a vain and ſenſeleſs Greedineſs, ſhould 
lay Claim to more than he could ever ſpend ; and 
ſhould defire infinitely to enlarge his own Domi- 

nion, for no other Reaſon, but to debar others from 

the Uſe of thoſe good Things which Nature affords. 

There can then no probable Ground or Colour be 

alledged, why any one People ſhould pretend to 
the Dominion of the whole Ocean, ſo as, by virtue 
of this Right, to aim at excluding all others from 

failing there. Not one of thoſe Reaſons, which firſt 
moved Men to the Settlement of Property, doth af- 
fect the main Sea. To make it fit for Navigation, 
there is no Need (in regard to the Sea itſelf) of 
the Pains and Induſtry of Men. The Winds labour 
no more to drive all the Flcets in the World, than 
a ſingle Veſſel. Nor do thoſe Tracts, which the 
Keels plough up, make the Way rougher to thoſe 
that follow them. As for the Paſſage to the other 
Continent, this is not rendered leſs convenient to 
one Nation, though another uſeth the ſame Road. 
And to have been the firit Travellers through any 
Place doth, by no Means, give a People the Domi- 
nion of it, or prohibit others from turning it to 
the ſame Advantage. It is a moſt imprudent Plea 
to urge, That any one State, by intercepting the na- 
val Affairs of all others, may be able to draw to itſelf 
the whole Profit of a Sea Trade, which Intereſt all Per- 
ſons ought induſtriouſſy to purſue. As if all the reſt 
of Mankind ought to be oppreſs'd by a moſt un- 
juſt Monopoly, to gratify the inſatiable Avarice 
of a ſingle Government : Or, as if all others muſt 
voluntarily turn Slaves, becauſe the wicked Am- 
bition of one Prince or State luſts after the So- 
vereignty of the whole World. Such hath been 
the Bounty of Providence towards Mankind, as 
to give an abundant Supply of all Things uſeful to 
their Neceſſities. But, as to the Manner of poſ- 
ſeſſing theſe Things, Reaſon enjoins Men to uſe 
ſuch Moderation in it, as to reſt contented with 
the Acquiſition of ſo much as is likely to ſuffice for 
the Service of themſelves and of their Dependents. 

Nor doth the ſame Principle forbid them to be 
concern'd for the Future, provided they do not, 
either by Envy or Avarice, hinder others from 


Book. 
gaining a needful Maintenance and Rlief, Ir,. 
one carries his Purſuits farther, and ſcrapes u py 
perfluous Stores, to the Injury and Oppreſſch 
others, it can be no Fault in the reſt, if, „ 
Opportunity ſerves, they engage in a timely Eng. 
prize of reducing him to Reaſon. x 
X. From what we have obſerved, it js cle 
that to ſail the Ocean in a peaceful Manner þ,,! 
is and ought to be the free Privilege of all Nu: 
ons: I is, becauſe no one People have attain'g Pe 
a Right over the Ocean, as will juſtify them 
ſhutting out all others from the ſame Benefit: An 
it ought to be, becauſe the Law of general Kindneg 
and Humanity requires it. Whence it follows, thy 
no Sovereign can hinder the Nations which bord 
on the main Sea, and are not under his Gem, 
ment, from maintaining a Trade with each other: 
unleſs * he have, by Covenant, obtain'd ſuch a Rial 
as either that ' ſome particular State is bound, © 
his Account, to exclude ſome certain People * 
all Commerce with them, (of which Kind Was the 
Contract between the Dutch Eaſt-India Com 
and the Emperor of Ceylan) or that ſome wh 
Nation have ſurrendred up to him their Right df 
ſailing to another 3, For ſince I may, at my Ple, 
ſure, either retain or alienate my Goods, eſpeci 
ally ſuch as regard rather the Superfluities of Pla. 
ſure, than the Neceſſities of Life; there is no Rex 
ſon but that I may, on ſome certain Conſiders 
tions, oblige myſelf to diſpoſe of them to ons 
Perſon, and to none beſides. And this, indeed, 
is one proper Effect of Liberty, that Men may, by 
Covenant, give up their Rights between themſelves; 
though no ſuch Covenant ſhall be allowed, if r- 
ally prejudicial to a third Perſon. Hence, likeyik, 
as a Prince may juſtly ordain, that no Goods, d 
the Growth or the Manufacture of his Dominion 
ſhall be exported by Foreigners, unleſs by ſuch 
have obtain'd this Privilege, either upon Core. 
nant, or by free Grant, (tho? the Law of Natur 


doth not at all oblige him to ſtrike ſuch a Cores 


nant, or to make ſuch a Grant, unleſs ſome Nation 
abroad be reduced to ſuch Extremity, as that, wit. 
out this Liberty of Commerce, they muſt neceſſy 
rily periſh) ſo if a People of Europe, for Inſtance 
have appropriated any Country in Africk, or the 
Indies, by ſuch Means, and in ſuch Manner, à 
the Cuſtom of Nations makes effectual towards the 
acquiring Dominion; they may, with like Julticy, 
if they think fit, cut off from others all Paſlage 
thither on Account of Traffick, or not allow i, 
but under certain Conditions, or ſome ſettled Bur 
thens and Duties. And this we now ſee in every 
Day's Practice: Nor doth it a os to be, in a 
Reſpect, repugnant to a eaſon. For that 
Liberty of Commerce, on which ſome ground ſuc) 
high Pretenſions, doth not hinder but that a St 
may allow more Favour to its own Subjects, tw 
to Strangers. 


z Vid. Phillip. Baldz. Deſcript. Oræ Malabar. & Coromandel. c. 10, & 12. 
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It is not neceſſary to have Recourſe to the Intent of this Agreement, which, as I have ſhewed above, is a meer Chime 
The Impoſſibility of ſeizing upon the main Ocean, and preſerving an uninterrupted Poſſeſſion, is ſufficient to prove the R 


neſs and Injuſtice of theſe extravagaut Pretenſions. See Note 2. 


2 I have had Occaſion to eſtabliſh this by a remarkable Exam 


ginft the new Pretenſions of the Oſtenders. This Piece was p 
Ty See lib, iu, c. 3. $. 6,9, 11. above, 


2 383. before - going: And Mr. de Bynker/hoek's Di. c. 7. 
e, 


in my Defence of the Rights of the Duich Eaſt- 
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Cray. VI. 


Of Occupancy. 


1. The ſeveral Ways of acquiring Dominion. 41 vii. pen things occupied are underſtood to be im- 


. Md , , b ab le * 
: Original Method of acquiring ii. EVE 
ui. Oeechan in gained in whole, or by Parcels. || i. When they are moveable. = i 
* ofſeſſion of Moveables depends on the Diſ x. Whether a wild Beaſt becomes mine as ſoon as 
M e e ＋ d Beaſts is al XI Fun fo rug * ours, that are in our Ponds 
0 701 : | elle g 
= "= - I 75 ee x11. Things left become immediately the firſs Occu- 


In other Places it is the Privilege of great Men only. pant*s. 
” _— Whether he that hunts contrary to the . xIII. Of Treaſures. 1 | 
has a Property in the Beaſt he takes. | x1v. Of Poſſeſſions obtained by War. 


lows in courſe, that we conſider the ſeveral introduced : The latter thoſe by which a Property, 
1 feakr Dominion *, which, according already ſettled, paſſeth from one Man to another. 
Grotius's Judgment *, may conveniently be divid- Again, the originary Way of acquiring Property 
ed into originary and derivative. The former are is either /mple and abſolute, as when we obtain 
thoſe by which the Property of any thing was firſt Dominion over the Subſtance and Body of a thing : 


+ Lib. ii. c. 3. ſ. 1. 


n 4 —_ — 1 
1 * 


* 


1 Before we proceed farther, we muſt determine a Queſtion which Mr. Bynlenſbocl has given us an Occaſion to examine. That 
able Lawyer — * That by the Law of dane Property, which begins with a corporal Poſſeſſion, ends with it alſo. 
According to him, that ſame Moment that a thing is out of our Power it becomes again common, And if for a long time there 
has been an Uſage that every one remains a Proprietor of his own Goods, although he keeps not the corporal Poſſeſſion of them, this 
in the Effect of civil Laws, and of the Agreement of the Members of every State. Inſomuch, adds he, that if a thing belonging 
to any Man be found in a ſtrange Country, he being abſent, and not ſecuring it, it belongs to the firſt Occupant, provided there 
« be not ſome particular Treaty between the two States, by virtue of which they ought to be 2 Le as Friends ; for if they 
ware only engaged not to make War upon each other, this Agreement leaves every one's natural Right entire to ſelze upon that 
« which is not in the poſſeſſion of the former Owner.” Mr. Bynke:poek alledges here the Authority of the Roman Law, and a 
Paſſage of St. Auſtin quoted in the Canon-Law ; but ſince he treats there only of the Light of Reaſon, I will not ſtay to examine 
whether thoſe Paſſages are ill applied, or no, as a German Lawyer affirms, who endeavours to confute the firſt Chapter of a Dutch 
Lawyer, De Dominio Maris. It was Mr. Titius, who in 1704, the Year after Mr. Bynker/ooek's Book was publiſhed, maintained 
a publick Diſputation at Leipſict, De Dominio in rebus occupatis ultra poſſi ſionem durante, a Diſcourſe which I never ſaw ; but the 
Author himſelf gives the Abridgment of it in his 7us Privatum Romano- Germanicum, &C. |. iii. c. 6. As to the Quotations of the 
Civil Law, I ſhall only obſerve, that the Roman Lawyers did not agree perfectly among themſelves about the Continuance of the 
Right of Property, for Mr. Noodt has proved, that they differed as to the manner of — Poſſeſſion, Probabilia Juris, |. ii. c. 6. 


As for the Proofs taken from the thing itſelf, Mr. Titius, as above, delivers himſelf briefly thus: ** 1. That the Hypotheſis of 


Mx. Bynkerfhoek deſtroys all ſorts of Right, and particularly reduces Property to nothing. For of what Uſe can that Right be 
** which ends with the very Act by which it is acquired? 2. That there is no plauſible Reaſon to be given why ſuch Power 
*+ ſhould be attributed to Poſſeſſion, but that the Continuance of Right and Property depends fully and abſolutely upon it. 3. Laſt- 
** Iy, As to human Right, perpetual Poſſeſſien is impoſſible, and ſo we ought not to believe that it is neceſſary to preſerve them. From 
aubence he concludes, That, to follow the Maxims of the Law of Nature, we muſt, on the contrary ſay, That Property bein 
once admitted continues always, though there be no Poſſeſſion ; eſpecially if the Conſent of the Proprietor himſelf, or the del 
Laus do not order it otherwiſe.” Theſe Reaſons, in my Judgment, prove ſufficiently what they were intended for, but we 
muſt explain them a little, and add what is wanting to them. I ſay then, that ſince Property has its Original from taking Poſſeſſion, 
it doth not follow that the Right ſo acquired ceaſes, when there is no Poſſeſſion. The Intention of Nature in making all things 
common to Man is, that every one ſhould uſe and diſpoſe of what he has gotten according to his own Pleaſure, until he leaves it, 
and permits it a-new to be ſeized by the firſt Occupant, without which this Right will be of little Uſe. So that Poſſeſſion is of no 
Force but as far as it is an indiſputable Mark of the Will to retain what a Man has ſeized. To authorize us then to believe that he has 
renounced his perſonal Right to it. Now, as I have obſerved in Note 6. F. 8. of the foregoing Chapter, we may preſume this in 
reſpe to thoſe things which remain ſuch as Nature has produced them, eſpecially ſuch as are very numerous, or are of a vaſt Extent ; 
though Mr. 77tius does not make that Diſtinction, and maintains, that one may be Maſter of the Sea, although he be not in Poſ- 
ſeſſion. But as for all other things, as they are the Fruits of haman Induſtry, which has produced them from Nature; or given 
them a new Form, or are tamed, or are hunted out of their Holes z all this is done with great Labour and Contrivance uſually ; and it 
cannot be doubted but every one would preſerve his Right to them, until he makes an open Renunciation ; and ſo they ought to 
be looked upon as his, _ he does not keep them ever after, or he loſes the Poſſeſſion by ſome Accident, which may eaſily 
happen, and is almoſt unavoi able. In the main there is nothing but what is juſt in this Claim, as may appear from what is ſaid, 
C. iv. F. 4. n. 4. of this Book. And Mr. Bynker/ooek owns, that the firſt Men left nothing common but what they could not 
diſtinctly poſſeſs. Their Covetouſneſs and Deſire of Poſſeſſion was ſo great, that, to expreſs it, the Fable of ſcaling Heaven was 
invented, C. 2. p. 10. Can we then believe, that Men, of this Temper, would conſent that the Right of Pro rty ſhould be al- 
9 3 with corporal Poſſeſlon, which can never be without Interruption ? Having thus taken the thaw to ſpeak my 
; oughts about Mr. 283 Principle, I ſhall declare my Indignation that Mr. Titius (as above, F. 2.5.) treats him ſo rude- 
y. He ought, on his r{t reading of that Diſcourſe, to have conſidered the Worth of the Author, and he could not have accuſed him 
of favouring 7obbes's Opinions, if he had attended to the End of Chap. iii. So far from founding Ri 
er- between Members of the ſame civil Society, Mr. Bynkerfhoek prevents the Objection 
ogg : gives the Dominion of the Sea to the ſtrongeſt. ] do not (ſays he) follow the Principles of the civil Law. I reaſon u 
4 Hole of the Law of Nature, which grants an equal Right to every Man, to the Weak as well as to the Strong, to thoſe un- 
armed as well as armed. I mean that every one ſhould be maintained in his Poſſeſſion : If another would deprive him of it, 


and he finds himſelf in a Conditi j ; 
een AA l on againſt the unjuſt Aggreſſor, he may repel of Force by Force. Nature autho- 


* This Divifion may, alſo, agree with Acquiſitions deritatiue. See what is 
muſt diſtinguiſh, alſo, the manner of acquiring Property, 
the Wi!! alone of the Acquirer, in relation to ſuch thin 

the Property, and of him that obtains it, as to 


ght and Juſtice only on the Agree- 
s he foreſaw might be made to himy 


ſaid upon the following Chapter, G. 7. Farth 

into natural and civil, Natural Acquiſition is 838 is 9 

g5 as belong not to any Perſon, or by the mutual Conſent of him who ns 

or requires ſomething more than the mutual Co 

Quarundam enim rerum dominium nanciſcimur 
I. n. 1. and c. 12. f. 1. n. 1. following, 


nſent of Parties. 
Jure natural! 


Or 


Titius's Obſerv. 290. We find the like Diviſioa in the Inſlitutes : 
Narundam vero jure ervili, I. 2. tit. 1. $. 11, dee Chap. 10. F. 
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Or only primitive and with reſpef?, as when we add be explained in the following Senſe. Whe 

to a Thing, already our own, ſome further Improve- kind firſt began to ſeparate into many Fami Mar 

ment and Increaſe. ſtinct Dominions were ſettled by Diviſion - Af, 5, G. 
II. We have ſufficiently made it appear in our Diviſion, he is ſaid originally to acquire a * this 

former Remarks *, that after Men came to a Re- ing void and without a Poſſeſſor, who ha ng h. 

ſolution of quitting the primitive Communion *, the moſt early Occupant of it; i. e. he 3 * 


upon the Strength of a previous Contract, they aſ- on ſuch a thing before others, or gets the fl 
0 


ſigned to each Perſon his Share out of the general them in putting in his Claim to it. Th 
Stock, either by the Authority of Parents, or by Word is uſed in * Seneca Thyeft. ver, 202 & 7 8 
univerſal Conſent, or by Lot, or ſometimes by the 2 
free Choice and Option of the Party receiving. In medio eft ſcelus poſitum occupanti. 
Now it was at the ſame time agreed, that whatever In Tacitus, H. I. v. c. 1. in fin. Mult; 2 
did not come under this grand Diviſion, ſhould atg; Italia ſua quem; ſpes acciverat occupand * 
paſs to the firſt Occupant ® , that is, to him who, pem adbuc vacuum. 8355 
before others, took bodily Poſſeſſion of it *, with In Pliny, 1. iv. Epiſt. 15. In ea civitate, in 1 


Intention to keep it as his own. Hence, when omnia quaſi ab occupantibus aguntur, que ine 


Grotius © affirms, That original Acquifition antient- tempus expectant, non matura, ſed fera ſunt, 

ly, whilſt it was poſſible for all Mankind to meet in one III. In Relation to the Occupancy of + Immg, 
Place, might be made by Diviſion alſo, whereas now it ables, eſpecially of Lands, we are carefully tg by 
can be made only by Occupancy: The Words ought to ſerve and diſtinguiſh, whether it be made by ons 


Perfon 


= Chap. iv. ſ. 4. b Quod enim nullius eſt, id ratione naturali occupanti conceditur, Digeſt. l. all. t. 1. leg. 3. princi 
© Uki ſupra. ' g 


PPP 


We have ſhewn in c. 4. F. 4. n. 4. That the firſt Occupier by this Act alone (without ſuppoſing any Convention) appro. 
priates to himſelf whatever belongs to No- body, or is in common; fo that taking Poſſeſſion was in itſelf the only Way of gettins 
an Original 3 as well from the Beginning as at this Day. Quod enim nullius eff, id ratione naturali occupanti concedityr, (i, 
the Lawyers, Digeſt. 1. xli. tit. 1. leg. 3. princip. But if ſeveral Perſons ſeize upon one thing in common without an "Ada 
and part it among them, that Diviſion will then be, in relation to every one of thoſe who make up that Multitude, the origin 
Title of their Acquiſition, z. e. the immediate Foundation of that particular Right, which each has acquired by what has fallen 
to him, and to which he had before only a common Right. Mr. 1:ti«s's Obſerv. 291. on Puffend. And what I have ſaid up 
Grotius. Let. IT. Cap. II. F. 1. Note 2. 

What our Author means by, Qui primus cadem torporaliter apprebendiſſet animo, &c. he will explain himſelf in 5. 8, 9. Ye 
we may obſerve, with Mr. 7:tins, that taking Poſſeſſion actually (Occupatio) is not always abſolutely neceſſary to acquire a thir 
that belongs to no body. It is only a means to let all others know, that we have an Intention to appropriate ſuch a thing, ln. 
deed, that which properly conſtitutes the Right of the firſt . is, that he makes known to others his Deſign to ſeize upon a 
thing. If then he declares his Will by ſome other Act, as ſignificative, or if others have openly renounced, with reſpect to hin, 
the Right which they had to any thing which belonged no more to him than to them, he may then acquire the original Pro 
without any actual Poſſeſſion. Ob/erv. on Puffend. 292. and in Lanterb. 1010. We may, alſo, add, that he muſt be within Reach 
of taking what he declares his Defign to ſeize on, otherwiſe the boundleſs Covetouſneſs of moſt Men will render his Right unpro. 
ſitable to others, and be a Foundation for perpetual Diſputes and Quarrels. Another Thing we muſt remark is, That the Ee 
we aſcribe here to a ſimple Declaration of our Intentions, to appropriate any thing before common, is only reduced to this, that 
it prevents thoſe who might have the ſame Deſign. For it was never pretended, that this was ſufficient to acquire a full Right 
of Property to the Excluſion of every other Claim. If being within Reach of taking corporal Poſſeſſion of what we had a Mind to, 
we neglected to do it, we ſhould give Room to believe we did not value it, and had altered our Opinion. The Deſire of Appropi 
tiation, and the Signs we give of it, to exclude other Concurants, tend in themſelves to the Enjoy ment of that Right, which i 
imperfe& without Poſſeſſion. Therefore, from the Moment we neglect to procure this Enjoyment, we renounce the Right ve 
began to acquire, and the others, with whom we were before-hand, recover theirs. Hence it appears how eaſy it is to anſxer 
Mr. CarmichaePs Objection (in his Latin Notes on the Abridgment of the Duties 7 a Man and a Citizen, Lib. I. Cap XII. 5. b. 
not. 6.) which conſiſts in this, “ There is (ſays he) in a ſimple Declaration of our Will, no Trouble, no Induſtry, thing 
„ which (according to the Principles of Mr. Locke) are effentially neceſſary to give a Right to the firſt Occupant.” But ths 
Objection is only founded on a Miſtake, and, at preſent, it is evident that my Hyperhefrs is entirely connected. The Authar 
who has rejected it, would not have treated it as a Paradox, if he had remembered what I had cited from Mr. Nood?, Probabilie 
Juris, J. ii. c. 6. That among the Antients, as, alſo, the old Roman Lawyers, there were ſeveral of the moſt famous who nete 
exactly of the ſame Opinion, though none took notice of it before this judicious and l Lawyer. 

3 This Grammatical Remark, that the Latin Word occupare, i. e. to occupy or poſſeſs, often ſigniſies frævenire or to present 
others, might have been ſpareq by our Author. ö 155 

4 We muſt put among Immoveables, firſt of all, Space, which is in its own Nature altogetMer immoveable. We may divide it 
into Common and Particular. The firſt is publick Places, as Markets, Temples, Theatres, great Roads, &c. The other is that which 
is perpendicular to the Ground of any Man's Poſſeſſion, by Lines drawn, as well from the Center of the Earth to the Surface, B 
from the Surface to the Heaven. The Poſſeſſion of this Space, as far as we can reach above the Earth, is abſolutely neceſſary t 
the Poſſeſſion of the Ground; and conſequently the Air included in it (though ſubject to inceſſant Change) ſhould be regarded u 
belonging to the Proprietor, becauſe he has a Right to hinder any one from uſing, or filling it without his Conſent : though, by 
the Laws of Humanity, he is bound to refuſe no Perſon the innocent Uſe of this Air, or to demand any thing for ſuch a Uſe. Eren 
one, alſo, has a Right to raiſe a Building upon his Ground as high as he will, and nothing hinders but he may continue it in 2 dirt 
Line, as far as the Atmoſphere of the Moon, and even farther ſuppoſing that Planet not inhabited. But if he would dig in hi 
Ground as low as he pleaſed, he muſt not paſs the Center of the Earth; all beyond that, with regard to us, belonging to 
Antipodes : Though the Civil Laws, in certain Countries, adjudge to the Treaſury whatever is found in the Grounds of uu 
Perſons, at a greater Depth than a Plow-ſhare can reach. We muſt, however, always take care that theſe Lines ſo _ 
exactly perpendicular to the Surface, both above Ground and below. Thus as my Neighbour cannot lawfully erect a * ng 
which may any way anſwer to my Ground, even though not built upon it, or laid upon Beams ſtretched horizontally : 0 pa 
ther can I build a Pyramid, whoſe Foundation or Sides extend beyond my Space, unleſs there be ſome previous Agreement _ 
us. After Space comes the Subſtance of the Earth, which we call the Ground, ſuch as the Places for Building, Meadow, Fl * 
and Vineyards. We may next account for things immoveable, whatever ſticks faſt to the Surface of the Earth; either boy ; 
ture, as the Trees ; or by Man's Labour, as Houſes and other Buildings ; although theſe ſort of things may be ſevered — | 
come Moveables. Such are, alſo, not only Wind-mills, whoſe Foundation is faſtened to the Earth, but, alſo, Water-mils3 
though they may be carried about, they cannot be made uſe of without ſome Anchor or Stake, which is firſt fixed in the -— 
Whatever, alſo, is faſtened to Houſes or other Buildings, as what is joined together with Iron, Lead, Plaiſter, or 0! 1 * 
for a perpetual Continuance, is alſo reputed immoveable. Things moveable are conſequently all —_ that are ſeparate = 
the Earth and Water; whether they have been looſened from it, as Trees fallen or cut down, Fruits fallen or gathered, - 
dug out of the Quarries ; or are naturally ſeparated as living Creatures. 'There'are two ſorts of things Moveable ; the -_ ; 
live and move of themſelves, and they are called living Moveables, or living Creatures; others are inanimate, and may be ed 
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- every Man is Lord of his own Poſſeſſions. 


Chap. VI. 


only, or by many in Conjunction. One Man 
* ach udged * be 4 Occupant of Land, * 
he tills and manures it, or when he encloſeth it wit 
ſettled Boundaries and Limits: Vet ſtill with this 
Proviſo, That he graſp at no more than what, up- 
on a fair Account, ſeems tenable to one Family, 
however enlarged and multiplied. Should one 
Man, for Inſtance, be, with his W ife, caſt upon a 
deſert Illand, ſufficient to maintain Myriads of 
people; he'could not, without intolerable Arrogance, 
challenge the whole Ifland to himſelf upon the Right 
of Occupancy, and endeavour to repulſe thoſe who 
Mould land on a different part of the Shore, 

But when any number of Men jointly poſſeſs 
themſelves of a Tract of Land, this Occupancy 1s 
wont to be made either by the I pole, or by Par- 
cels . ; 

The former happens, when Men in an united 
Body ſeize on ſome deſolate Region, encompaſſed 
with certain Bounds, either by Nature, or by hu- 
man Appointment. The ſeveral Parcels of which 
Region are either granted to the particular Mem- 
bers of the Community, to take and to hold as 
each ſhall think fit (a Method but rarely practiſed) 
or what ſeems more convenient for the Prevention 
of Quarrels and Diſputes, are allotted to every 
Perſon by publick Deſignation, For that a pro- 
miſcuous Occupancy is apt to breed Confuſion, we 
may obſerve from that Deſcription which * Livy 
gives us of Rome, Forma urbis erat occupate magis 
quam diviſe fimilis , ſuch was the Appearance of the 
City, as if it had been firſt poſſeſſed rather by Occupan- 
cy than by a regular Diviſion, Tacitus and Cæſar will 
furniſh us with Inſtances. The former reports of 
the antient Germans to this Purpoſe ©; Such a num- 
ber of Men dwelling together {for Grotius reads Vicos, 
not Vices) occupy or poſſeſs ſuch a Portion of Land, 
which they afterwards parted into private Shares, ac- 
cording to the Worth and Eſteem of particular Per- 
ſons; the vaſt Extent of the Country making theſe Par- 
titions eaſy and practicable. They change their arable 
Ground every Year, and are never at a loſs on this ac- 
count. So, likewiſe, Cæſur tells us of the Suevi“, 
T hey have an hundred Gantons, from each of which 
they draw every Year a thouſand Men for the Camp- 
ſervice ;, the reſt keep at home, and till the Ground for 
themſelves, and for their abſent Friends. The next 
Year they relieve each other , thoſe who ſerved in the 
Army return to take care of the Land; and thoſe who 
tarried behind liſt themſetves for the Wars. Thus they 
never interrupt either the Buſmeſs of Huſbandry, or the 
Uſe and Diſcipline of Arms. But there is no ſuch 
thing as ſeparate or private Fields known among 
them; nor are they allowed to inhabit any one Place 
ſenger than the Space of a Year, And again, © ſpeak- 


See Grot. I. ii. e. 2. ſ. 4. 


a 
6 23: 


> Lib. v. in fin. 
Of the Inhabitants of the Iſland Lipare, 
I. v. c. 34. p. 310, 311. attributes to the Vacera 


Stock, out of which they aſſign every Man his Share. 
likewiſe, 1. v. c. 45. 
common, and each Houſholder, accordin 

publick Store-houſe. Vid. Rochefort. Deſc 


ſeſtam. Orat. 31. in Rhediac. © The whole Countr 


Of Occupancy. 
ing of the German Nations in common; No Perſons 
ſays he, hath any certatit Quantity of Land, any ſet- 


© German. C. 26. 


ſee Diodor. Sic. I. v. c. 9. p. 222. B. Edit. Rhodam. The ſame Author, 


E . : 15 a more ſtrict kind of Communion, © The Nation of the Vacceans, ſays he, 
divide their Land yearly into ſo many Partitions, in order to the tilling it: 
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roper Boundaries. But the Princes and Ma- 
. — Year aſſigu the ſeveral T; ribes their Re- 
fidence, in what Place, and to what Extent they judge 
convenient; and, the Year after, force them to remove 
70 a new Seat, The Deſign of which Inſtitution 
was, no doubt, to preſerve the antient Simplicity of 
Life, ſo unacquainted with Avarice and with Luxu- 
y. We find Horace alluding to this Cuſtom in 
Lib. III. Od. xxiv. ver. 9. Ec. 


Campeſtres melius Scythe 
(Quorum plauſtra vagas rite trahunt domos) 
 Viount, & rigidi Gete : 
Immetata quibus jugera liberas 
Fruges & Cererem ferunt, 
Nec cultura placet longior annua ; 
Defunctumque laboribus 
Mquali recreat ſorte vicarius \. 


The Rovers of the Scythian Plains, 
Whom peaceful Want inur'd of old 

To wheel their Houſes in their Wains, 
And Getans ſtiff with native Cold, 

In ſolid Happineſs outvy 

The Pomp and Pride of 1taly. 

VUnmeaſured Lands free Plenty yield, 

And Ceres loves to ſhift the Scene ; 

A ſingle Harveſt loads the Field, 
A ſingle Year confines her Reign: 

And, if the Farmer weary grow, 

His honeſt Second takes the Plough. 


IV. As for this Occupancy in general, or by the 
whole, we are farther to obſerve, that it confers on 
the Community, as ſuch, a Dominion over all things 
contained within the Tract which they thus poſſeſs, 
not only immoveable, but likewiſe moveable Goods 
and Animals; at leaſt, it gives them ſuch a Right 
of taking the latter kind, as excludes all others 
from the ſame Privilege. And ſuch an wuniver/al 
Dominion, as is here deſcribed, is ſo very different 
from the Dominion of private Men, that the latter 
may be transferred to a Stranger or Alien, whilſt 
the former remains ſafe in the Hands of the Com- 
munity * *, Nor is it neceſſary that all things which 
are firſt occupied in this general Way, ſhould be af- 
terwards divided amongſt particular and diſtinct 
Proprietors. Therefore, if in a Region thus poſ- 
ſeſſed, any thing ſhould be found, which is not aſ- 
certained to a private Owner, it muſt not preſently 
be looked on as void and waſte, ſo that any one Per- 
ſon may ſeize it as his Peculiar ; but we muſt ſu 
poſe it to belong to the whole People ®, And the 


d De Bell. Gall. I. iv. c. 1. © Lib. vi. 


The Fruit and Product they bring into a common 


N If the Countrymen imbezzle any Part, it is a capital Crime. See 
Ibid. c. 45. p. 320. D. Of the Commonwealth of the Pancheans. 


So too the Apalchitæ laborr for the 


to the Number of his Family, received every full Moon his Proportion out of the 
ript. Antillar. Part. II. c. 8. n. 8. Comp. Gros. I. ii. c. 3. ſ. 4. 


s Dio Chry- 


belongs to the civil State; yet this doth not in the leaſt hinder, but that 
b Vid. Grot. I. ii. c. 2. ſ. 4. 


„ 


dead Moveables. 
ſoli ſunt, 


aut ſe moventes, Digeſt. I. xxi. tit. 1. 
other Paſſages of theſe Lawyers to ſhew particularly 


' Div's Greek is, II ape Tis MU, GAN U 
5.4. follow ing. 


I have taken all this partly out of the Elements of pr. Uni J. of this A 
out of the Civil Laws of Mr. Domat. arg tit. 111, Set. 5 55 DR 


Labeo 1 edictum ædilium Curulium de wenditionibus 
De A#idilitio Edict, &c. en. $$. 1. 


— 


and partly 
4, &c. The Roman Lawyers often call Immoveables, Res, queer 


rerum H, tam earum, que ſoli ſunt, quam earum, que mobiles, 
It would be too long for me to recite here the 


what things they comprehend under the Name of Inmoveables. 
% 17 T0v TWv ν,ẽEvHd u X45 , s TAY EavTy. See, alſo, I. viii. c. 
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ſame Rule may, in our judgment, be extended to 
ſuch deſolate Iſlands as lie in any Sea under the Do- 
minion of a particular Commonwealth *; or ſuch 
as, though they do not now appear, yet happen to 
riſe afterwards in the ſame place; of which we find 
ſeveral Examples recorded by Pliny, Now in the 
Diſpoſal of ſuch things as theſe, the People take dif- 
ferent Methods : Sometimes the Profits of them 
are laid up in a publick Stock, to be taken out a- 
gain for publick Uſes ; ſometimes all the Subjects, 
ſometimes thoſe only of a certain Order or Degree; 
and ſometimes Foreigners too are allowed to hold 
and enjoy them, as Tenants of the State. Yet in all 
Caſes, whatever Right private Perſons obtain over 
theſe things, depends on the Appointment of the 
whole Community. But there is ſome Difference, 
as to this Point, between Immoveables and Movea- 
bles. The former, in regard that they lie in open 
View, and cannot be forced out of their Place, are, 
by virtue of that univerſal or general Occupancy, 
immediately ſuppoſed to belong to the People, fo 
far as concerns the Body and Subſtance of them. 
But now, as to moveable things *, ſome of theſe 
are ſo framed or diſpoſed, as that the Region may 
indeed be the Seat of their Production; and yet 
there is need either of Labour in finding or gather- 
ing them, as Metals in the Bowels of the Earth, 
Jewels, Pearls, and the like, ſcattered about the 
Shores and other Places: Or elſe of particular Care 
in taking and ſecuring them, that they may not af- 
terwards get out of our Hands; as Beaſts, Fiſh, 
and Fowl, Men having no Power over theſe things, 
ſo as to uſe them at their Pleaſure, before they are 
found or taken; it follows, that a People, by poſ- 
ſeſſing themſelves in this general manner of the Seat 
where they are to be met with, do not properly ac- 
quire a Dominion over them, but only a Right of 
obtaining ſuch a Dominion hereafter, by particularly 
taking and ſecuring them. Hence, for Inſtance, we 
cannot rightly ſay, that the wild Beaſts of any 
Country, which (till remain in their natural Freedom, 
are the Property of the Prince: But the Prince a- 
lone hath the Right of taking them, inaſmuch as 
he is Lord of the Soil where they run; and he may 
communicate this Right to others, in what Degree, 
and under what Reſtraints he pleaſeth. Therefore 
he, who is Sovereign of the reſpective Lands or 
Waters, may grant a Right of taking and appro- 
priating things of this Nature, either promiſcuouſly 
to all Perſons, or to none but his own Subjects, or 


a Vid. Plia. Nat. Hiſt, I. iv. c. 12. 
ſec. Hebr. |. vi. c. 4. 


5 Comp. Grot. I. ii. c. 2. ſ. 5. & c. 3. ſ. 5, & 19. 


Book Iy 
{till only to his Subjects of ſuch a Quality 
laſtly, he may, if he thinks fit, reſerve the Pryito: 
wholly to himſelf, For though the things themgy, 
be not yet, in a ſtrict Senſe, under Dominion a 
foraſmuch as the Act of appropriating them cannc 
be accompliſhed without uſing ſome other thing, 
which are ſubject to Dominion; as ſuppoſe tj, 
Earth, or the Water; it follows, that he Who hath 
the Sovercignty of the latter things, may, by à D.. 
cree to this Purpoſe, prohibit others from uſy. 
them, as Means of acquiring the former ®, 7 
V. Hence it is apparent, that it depends on dle 
Will of the Sovereign, and not on any natural aud 
neceſſary Law, what Right the private Member x 
a State ſhall enjoy, as to the gathering of Moyes. 
bles not yet poſſeſſed, as Hunting, Hawking, Fi. 
ing, and the like: Nay, and as to the Occupa 
of deſolate Regions; which the ſupreme Governgr; 
may hinder any of their Subjects from entring upon 
Such a Prohibition cannot indeed prejudice Fo. 
reigners *, who, by taking poſſeſſion of thoſe Regi. 
ons, may make them their own : But it will be , 
ſtop to the Subjects of the reſpective Governor, 
ſo that none of them ſhall acquire the ſaid things, 
but thoſe only who have obtained a Grant and 
Commiſſion ſo to do. For in ſome Places private 
Men are allowed more of theſe Advantages, andin 
ſome leſs, according as the Rulers in every State 
have judged convenient. By the Jewiſh Cuſtom, 33 
Mr. Selden © informs us, Whatever was ſound in d. 
folate Places, or in ſuch as were void of the Dominic 
and Culture of private Perſons, became the Property of 
the Occupant ; as Graſs, Fruit, Wood, and the lite, 
Alſo the Fiſh, whether in ſalt or freſh Water, and tle 
wild Beaſts and Birds: Yet no one was permitted i 
hunt or to hawk in another Man's Ground; though, 
even there, if he had once taken any Game, it was his 
own. But to rob the Parks and Ponds was utterlj un- 
lawful. The Roman Lawyers talk much to the ſame 
purpoſe. For thus Gaius; All Animals taken on 
the Land, on the Sea, or in the Air, that is, will 
Beaſts, Birds, and Fiſh, belong to thoſe who take them: 
Tor what is yet no Body's, natural Reaſon aſſigns to tle 
firſt Occupant. On theſe and the like Places the 
Expoſitors of the Civil Law obſerve, that under the 
Term Feræ are comprehended all living Creatures, 
which Nature hath endued with an unlimited Power 
of ſtraying up and down about their proper Eł. 
ments; ſo as to take in thoſe, likewiſe, which have 
been tamed by the Uſe and Company of Men. 


De jur. Nat. & Ces. 


— 


This Diſtinction is founded upon a falſe Notion of Poſſeſſion. roprute 
to ourſelves things moveable, as much as immoveable, becauſe they are often additional to them. See Mr. Thomafaus's Ju 
prud. Divin. 1. ii. c. 10. F. 147, Cc. Our Author to maintain his Principles runs himſelf into manifeſt Abſurditics. See 9. 7 


n. 3. ſollowing. 


Our Author, doubtleſs, means a deſert Country, bordering upon a Kingdom, but not taken into it. For every thing that 1 
encompaſſed with ſomething already occupied, mult, alſo, be ſo eſteemed, and, conſequently, others cannot pretend tot. 80 
cannot ſee why Mr. Hertius ſhould criticize our Author, as if he ſuppoſed the contrary. For this is no way the * 
Mr. Pafrudorf's falſe Hypotheſis concerning the Foundations of the Right of Property. Becauſe the Agreement which Aa 4 
poſes neceſſary to make one Maſter of a thing, extends itſelf, in his Judgment, to every thing that has a neceſlary * % 
which appears plainly by what I have ſaid above about the Sea, c. 5. F. 8. But as it may be the Intereſt of a State * Fe 
Members from ſeizing any deſert Lands without its Juriſdiction, by their own Authority, the Author here obſerves upon tüb ©. 
non, and expreſſeth it in this manner; Sovereigns may likewiſe, &c. which makes it plain enough to be underſtood. this Wor 
ly a thing much more conſiderable to ſeize upon a large Extent of Ground, than to take a few Deer or Fiſh ; ſo that this 
LIKEWISE is ill placed, if he treats of any thing which belongs already to the State in general. ” 

3 The Words of the Civil Law are, Fer@ igitur beſtiæ, & wolucres, & piſcen, & omnia animalia, quæ mart, cel, ” ration 
naſcuntur, fimul atque ab aliquo captg fuerint, jure gentium flatim illius efſe incipiunt. Quod enim ante nul ius e, id natura 4 pri 
occupanti conceditur. Inſtit. I. ii. tit. 1, De rerum diviſione, & adquirends ipſarum Dominio, F. 12. Concerning Fiſh there 18 # 
gant Paſſage in Plautus's Rudens, Act iv. Scen. 3. ver. 32, &c. Ecquem eſſe dices, &c. Can you ſay that any one 0 : 
*« longs to me, whilſt in its own Element? Yet thoſe which I catch are my own, and I reckon them amongſt my prope 
No one lays hands on them to challenge them from me; no one claims a ſhare in the Booty. I fell them all fairly 
Market as my honeſt Store.” Though the Fiſkerman was ſomewhat out when he applied this Argument to the Bag © 


See F. 2. n. 2. above. 'The Truth is, we may appropriate 
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avs the Diſtinction between wild and 
2 be thus better expreſſed ; that 
the former are more averſe to human Society, take 
greater delight in enjoying their boundleſs Liberty, 
and cannot, without great Difficulty, be accuſtom- 
ed to live with us; nor may we, after all, depend 
very ſafely on their Fidelity: Whereas the latter 
are quite different in each of theſe reſpects. Yet 
it is a Saying of Grotins *, That the Reaſon why 
ſome Creatures fly and avoid us, is not the want of 
Gentleneſs and Mildneſs on their Side, but on ours : 
Which he grounds on the Obſervation of Travel- 
lers; that in the moſt remote Parts, where Men 
had ſcarce ever, or very rarely, came before, Birds 
have been found, which offered themſelves freely to 
be taken. Some may rather chooſe to form the 
Diſtinction by ſaying, that wild Creatures have na- 
turally a more intractable, a more rough and ſtub- 
born Diſpoſition than the tame, : 

We may here remark, by the way, that in one 
place of the Inſtitutions, and another of the Di- 
geſts, Pigeons and Peacocks are falſly reckoned a- 
mong thoſe Fowls which we term Wild *. The 
Miſtake about the Peacocks hath been already noted 
by Gothofredus, on that Paſſage of the Inſtitutions : 
And as for Pigeons, the Reaſon which in the very 
next Section is there given to prove Hens and Geeſe 
to be tame , will teach them, likewiſe, there being 
other Pigeons expreſly denominated Wild. And 
therefore, by the Jewiſh Cuſtoms, none might take 


them, unleſs at thirty Furlongs Diſtance from the 


Dove-houſe *. 

Yet Bees are, no doubt, wild by Nature *, ſince 
their Cuſtom of returning to their Hive doth not 
proceed from their Familiarity with Mankind, but 
from their own ſecret Inſtinct: They being, in all 
other reſpects, utterly unteachable. It is neverthe- 
leſs one of Plato's Laws, * Whoever ſhall purſue the 
Stwarms which belong to others, and, by ſtriking on the 
Braſs, ſhall draw them, with the delightful Sound, to 
fix near himſelf, let him make Reſtitution for the Da- 
mage. Where he ſeems to pre-ſuppoſe, that the 
Owner of the Bees did not follow them, when they 
left his Hives ©. Pliny will have the Bees to be 
neither 20//d nor tame: Others divide them into both 
thoſe kinds. * But that, ſo long as they return to 
our Hives, they are properly our own, and cannot 
be hurt without our Loſs and Damage, is very la- 
boriouſly.proved in that Declamation of Quin#tilian, 
entituled, The poor Man's Bees. | 

According to the Raman Laws, it is the ſame thing 
whether a Man take Game in his own Land +, or 


5 


in thofe of others: Becauſe wild Creatures, in what- 


* Hiſt. Belg. 1. v. d SeQ. 15. De rer. diwvi/. 
J. N. &. tec. Heb. l. vi. c. 11. 
Lib. xi. e. 
erciſcundæ. i Obſerv. 4, 2. 


lowing, where I ſhall give an Explanation, which will deſtro 
| Vid, A Frederic. II. 1. ii. feud. t. 27. f. 
0 Cornel. ep. Alcibiad, c. 11. Tuſtin, 

lin. Panegyr. © "Theſe were the Arts and Exerciſes 
do contend with the ſwiſter Beaſts in Speed, with the 


cc 


it looked on as an inconſiderable Ornament and Trium 
and to deliver, as it were, from a Siege the Labours of 
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ſoever place they are found, are no Body's Proper- 


ty, whilſt they retain their natural Freedom, Yet 
the Owner of Land may hinder others from coming 
there to follow their Sport . But till what ano- 
ther hark taken with his Dogs or his Hawks, though 
againſt the expreſs Prohibition of the Lord of the 
Soil, he thereby makes his own, ] ndeed, as to this 
laſt Particular, Cujacius is of a different Opinion: 
grounding his Exception on a Law of the Digeſts 

VI. But in moſt Places the Privilege of Hunting 
is left wholly to the Governors of the Common- 
wealths ; who, in ſome Countries, admit their prin- 
cipal Subjects to be Sharers with them : Only Beaſts 
of Prey are almoſt every where allowed to be killed 
by all Perſons without Diſtinction. Many Reaſons 
may be aſſigned for this general Cuſtom, It did 
not ſeem convenient that Countrymen and Labourers 
ſhould be permitted to quit their Work, that they 
might ramble about the Woods ; which Indulgence 
might have drawn them on by degrees to the Prac- 
tice of Robbery and Plunder '. Sometimes too it 
is reckoned unſafe to truſt the common People with 
Arms. Tully ® mentions one Lucius Domitius, who 
executed a Slave only for ſtriking a large Boar with 
a hunting Spear, when after the Servile War in 
Sicily an Order had paſſed, forbidding any Slave to 
appear with a Weapon. On the other ſide, for 
the Princes and Nobles, cn whoſe Arms the Safety 
of the Commonwealth was to depend, Hunting was 
eſteemed a moſt agreeable Exerciſe, as a Repreſen- 
tation of War, and very proper to inure them in 
bearing the Hardſhips and Labours of the Field. 
On which account what a high Value the Parihions, 
Medes, and Perfians ſet on this manly Sport, we may 
learn from Xenophon and other Authors. Ba- 
jazet the Turk is ſaid to have maintained ſeven thou- 
ſand Men only for the Care and Management of his 
Hawks; and to have had fix thouſand Dogs for the 
When he was taken Priſoner by Tamerlane, 
and upbraided with this Fancy by a Preſent of 
Hawks and Dogs from the Conqueror, he fiercely 
replied, For me, who owe my Birth and Education to 
Amurath the Sen of Orchan, both Sovereign Princes, 
Hounds and Hawks are proper Diverſion : Net for 
you a rambling Free booter of Scythia, bred up to 
Thieving and Rapine *, And indeed it was but e- 
quitable to allow this manly Recreation to Princes 
and Chiet Men, by whoſe Toils and Cares the pub- 
lick Welfare is ſecured. But ſhould the ſame Fa- 
vour, in great and flouriſhing Countries, be granted 
promiſcuouſly to all Perſons, it would be of very 
little Benefit and Advantage to any one in particu- 
lar . For theſe, therefore, and the like Reaſons, 


© Vid. Conſtantin. Þ Empereur Baba Kama, c. 7. ſ. 7. Add 
N i De L. L. I. viii. p. 924.8 Edit. Mall, Tn tc 12 The 
s Vid. I. xlvii. t. 2. Digeſt. De Furtis, I. xxvi. & lib. xl. t. 1. I. v. C. 3. 


© Comp. ſ. 14. Inſtit. dict. Tit. 
_ +» Lib. viii. ſ. 1. D. Famil. 
I ſhall cite this Law, 5. 9. Note 2. fol- 


eſtroy the Argument which Czjacius draws from this Law, Ob/erwar. F. 2. 
5. Si quis ruſticus. 
I. xli..c. 3. Tacit. Annal. I. ii. c. 2. Sucton. Caligul. 5. 


m Lib. v. c. 3 ia Verr. n Cyropæd. |, i. initio. 


? Laconick Chalcondyl. I. iii. 


in which their future Generals were trained for their Country's Service; 
bolder in Strength, with the more cunnin 


in Policy and Craft: Nor was 


h of Peace, to remove from the Field the Inroads of the ſavage Herd 
the Countrymen. = 


* The Words of the Digeſts are, Pawvonun q 
Dion. Cothofred. upon that place of the Inſtitutes. 
* Gallinarum & anſerum non eft fera natura, id, 
alii ſunt anſeres, quos feros appellamus, Ibid. F. 16 
* Apium quoque fera natura eft. 


Itaque, que in arbore tua co 


5 * * * * * 
Plane gui alienum fundum ingreditur wenandi aut occup 


1 L ſhall cite this Law Sect. O. N. 2. follo 
C:yacius draws from this Law, Oer. IV. F. 2. 


uoque & columbarum frra natura 4. See, 


| nſederint, anteguam @ te alveo includantu 
guntur efſe, quam eolucres, que in arbore tua nidum fecerint, Ibid. F. 14. ; g 2 


4 * 4 * .* . 
The Law is, Nec intereſt, feras beſtias & wolucres utrum in ſus undo q 


abi 


alſo, Digeſt. I. xli. t. 1. leg. 5. $. 5. & 


que ex e poſſumus intelligere, quod alie ſunt galline, quas eras wvocamus, iten: 


non magis tua Intelli 


See Hieron, Magii Miſcel. I. i, c. 3. 


ug capiat, an in alieno. Ibid. F. 12. 


a andi gratia, poteſt à domino, ſi is prawviderit 1 : f 
wing, where I ſhall give 2 1 1 Sagrediater, Thid. 


n which will deſtroy the Argument which 


a Sove- 
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a Sovereign, if he thinks it for the Intereſt of the 
Kingdom, may, againſt the Conſent of the common 
People, abridge them of the Liberty of Hunting, 
without any Injuſtice. For he doth not hereby 
take from them what was their own, but barely for- 
bids them to uſe certain Means of acquiring things, 
which the meer Law of Nature, if it obtained with- 
out any civil Conſtitutions, would allow them. For 
as to what ſome ignorant Perſons have urged, that 
the Prohibition of Hunting is therefore unlawful, 
becauſe God Almighty inveſted Men in general with 
the Dominion over Beaſts, the pooreſt Subjects be- 
ing no leſs Men than their Superiors: Or, as to that 
common Aſſertion of the Roman Lawyers, that 
Hunting is free to all by the Law of Nature and of 
Nations; learned Men have long ſince put an end 
to theſe Doubts, by diſtinguiſhing between the pre- 
ceptive and permiſſive Law of Nature, and by ex- 
plaining the different Acceptations of thoſe 'Terms 
Jus Gentium, or the Law of Nations *. 

But farther, it is very probable, that in many 
Places this Right was conferred on Princes by the 
voluntary Motion and Act of the People. For 
ſince there was a Neceſſity of aſſigning them ſome 
Advantages for the ſupporting their Dignity with a 
ſufficient Train and Splendor ; it was wiſely conſi- 
dered, that it would be moſt convenient to allot 
them ſuch things as might be given without the 
Damage or Prejudice of any Man : And of this 
kind are all thoſe in which no other Perſon can yet 
claim a Property *. 

VII. But ſuch Laws as theſe did not, ſtrictly 
ſpeaking, confer on Princes the Dominion over wild 
Beaſts, but only a Right, by virtue of which they 
alone ſhould afterwards make them their Property, 
by ſeizing and poſſeſſing them. Which Right, ne- 
vertheleſs, had this effect in common with Domi- 
nion, that, in caſe any other Perſon had illegally ta- 
ken the ſaid Beaſts, they might be challenged at his 
Hands. For it doth not ſeem reaſonable to admit 
the Opinion of ſome, who tell us, that, even before 
actual Occupancy, the Law might fix the Domi- 
nion of theſe things, nothing more being required 
towards the producing of Dominion than a legal 
Appointment. Thus much indeed the Law of any 
Country may effect, that a Dominion already eſta- 
bliſhed over things ſhall paſs from one Subject to 
another, without any antecedent Act of the Parties. 
But the Law alone is not ſufficient to introduce o- 
riginally a Dominion over ſuch things as have not 
yet been actually brought under the Power of Men: 
But there is required farther ſome corporal Action; 
eſpecially as to the Poſſeſſion of living Creatures. 
But now the firſt conſtituting Dominion, and the 
preſerving it after it hath been once conſtituted, are 


different things. 


« Vid. Cros. I. ii. c. .. 5. d Vid. Grot. I. ii. c. 8. f. 


Yncas, conſult at your Pleaſure Garci/afſo de la Vega, Comm. Reg. I. vi. c. 6. 
and from him Arnold. Vinn. ad Sect. 13. Inſtit. De rer. divi/. Ziegler upon Grotius (I. ii. c. 2. ſ. 5.) 
Purpoſe ; ** That a Law may indeed hinder the taking of Game, but that no Law can hinder it, when taken, 
For that the Right of prohibiting is conſiſtent enough with this Right of Acqu7 

whether a Man by taking Game acquires it as his Property, and whether a Man ought to make uſe of this way 0 
That, as to the former, the Soverei 
thoſe things become ſome body's, which are no body's, or theſe to be poſſeſſed which are not poſſeſſed 
adquir. po.) ſo neither can he hinder Acqui/ition, or cauſe that thoſe things which are already acquired, SOM 
Queſtions, the Sovereign is free to enact what he pleaſeth. Vid. D. I. 41. tit. 2. Ve 


« paſling into Property, as acquired. 
164 
« two different Queſtions, 
«c 
v6 


« But that, as to the latter of theſe 
acquirend. vel admittend. pofſeſ}. 


Of Occupancy. 
Some again there are who aſſert, 
tions of this Nature by civil Ordinances only ſto 
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that Prohibi. 


the Right of taking Game, not of keepi 
hath been already taken. For two lines 8 
there were which the Law of Nations allowed with — 
ference to wild Beaſts: Firſt, That all Men Should en 
Joy the liberty of Hunting: And Secondly, har , he 
Dominion of theſe Beaſts ſhould be acquired by the ce 
of Occupancy. The former of which Privileges ſeems 
in this caſe to be reſtrained, but by no means the latter 
Whence if a Perſon, who was forbidden to hunt foal 
nevertheleſs have followed the Chace, and ſucceeds in 
it, any Game found upon him may be forced away ; 
not becauſe he had not made it his own, but in Way f 
Puniſhment he was unworthy to poſſeſs it. In the ſame 
manner, as Nets, Spears, and other hunting Inſtru- 
ments are ſeized in ſuch Mens Hands; though nine 
can deny theſe to be their real Property. For which, 
Reaſon, if Game, thus taken contrary to Law, be given 
in charge to another as a matter of honeſt T, ruſt 
it may not be forcibly challenged from him by the 
Magiſtrate: As it might be, were it indeed ſtulen 
ſome other Perſon being the juſt Owner of it. But th, 
Prince cannot be called the Owner of theſe Beaſts, Je- 
fore he hath actually caught them ; and therefore he, 
who hunts contrary to the Royal Prohibition, doth not 
commit Theft, nor take away the Goods of anther ; 
but only acquires a thing which another had a privative 
or excluſrve Right of acquiring; and therefore he may 
be puniſhed ; but as for the thing which he thus get in. 
to his Poſſeſſion, it ought not to be looked on os matter 
of T heft, or to be challenged accordingly © ©. But indeed 
it is very ſimple to imagine, that a Man is, by any 
natural Neceſſity, made Proprietor of the things 
which he firſt Jays his Hands on; we having already 
ſhewn, that this Right is grounded on the Strength 
of a previous Covenant *, Therefore if a Prince 
ſhall forbid his Subjects to uſe this Method of Ac- 
quiſition, in regard to ſome particular things ; their 
being the firſt Takers ſhall avail them nothing in 
order to the obtaining of Dominion over them. And 
that Law of the Prince hath ſo far the Effe& of 
Property, as that after it the Subject ought not to 
lay hands on the ſaid Beaſts; or if he doth fo, he 
cannot thereby make them his own. Nor doth it 
follow, that becauſe it is not uſual in theſe Caſes to 
challenge the Fleſh, eſpecially from a third Perſon, 
when perhaps it is ready to corrupt ; therefore the 
unlawful Hunter was the juſt Proprietor of it, A- 
gain, 7aking mult not preſently be conſtrued acqur- 
ing: The former being a bare natural Action, 
whereas the latter includes a moral Effect. It may 
rather be ſaid, that the Poſition of theſe Men is a 
plain Contradiction; for thus it runs, The Right of 
Hunting belongs to Princes alone, and if any private 
Perſon takes Game, he thereby acquires the Dominion 


© Of the Hunting allowed the Peruvians under their 
d Vid. Gudelin. de jure noviſſimo, I. ii. c. 2. 

gr much to the ſame 
from immediately 
(tion, That, 


acquiring, are 
Becauſe, as he cannot make 
(. iti. ſ. 14. D. De 
ſhall not be acquired. 


hath no Authority to interpoſe: 


2. 


— 


gn * 


We have proved the contrary, c. 4. F. 4. n. 4. 


Cray. VI. 


7 1 Princes alone may uſe that Means 
T ebe Dominion over wild Beaſts is 
ined and eſtabliſhed ; and yet another Perſon may 
— the ſame Dominion, whilſt he cannot law- 
fully apply the ſame Means. 3 
But what if it ſhould be demanded, Who then od 
the Proprietor of Game thus taken contrary to Law? 
We have abſolutely denied the Taker himſelf to be 
ſo * ; and as for the Prince, how could he fix a Pro- 
in the Game, when he was not concerned in 
the Sport? It ſeems reaſonable, in this Caſe, to affirm, 
that here the Hunter, though in a very unacceptable 
way of Service, labours for the Prince; and, conſe- 
quently, by taking the Game, he makes it the Prince's, 


in the ſame manner as other Huntſmen, who act by. 


a Royal Commiſſion and Deputation. Wn 
It is, moreover, certain, that a Stranger, likewiſe, 
is bound by ſuch Conſtitutions as theſe; tho" per- 
haps in his own Country the Liberty of Hunting 
may be univerſally allowed. Foraſmuch as this 1s 
a neceſſary Law of all States, without which their 
inward Peace and Tranquility cannot be ſecured, 
that he, who enters upon the Territories of another 
prince, tho? only for a Time, ought fo long to con- 
form to the Cuſtoms and Orders of the Place; at 
leaſt to all thoſe, the Reaſon of which will hold 
good againſt him as well as againſt others, and from 
which the Legiſlator hath not peculiarly exempted 
Foreigners *, But, on the whole, *tis the Admoni- 
tion of wiſe Men, that Statutes of this kind ought, 
with great Moderation, to be put in force ; unleſs 
ſome particular Aggravation in the Offender de- 
ſerves a greater Severity of Proceedings 
VIII. We are then ſaid to have occupied any 
thing, when we have actually taken poſſeſſion of it; 
and this commenceth at our joining Body to Body, 
either immediately, or by a proper Inſtrument, The 
regular Courſe therefore is, that the Occupancy of 
Moveables be made with the Hands; the Occu- 
pancy of Soil with the Feet, together with an In- 
tention of manuring it, and the Action of ſetting 
Boundaries to it, whether exactly, or with a wi- 
der Liberty. But the bare ſeeing a thing, or the 


6 Vid. Orot. I. ii. C. 2. ſ. 5 


5 
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d Vid. Bæcler. ad Grot. ibid. Sect. 4. 
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knowing where it is, is not judged a ſufficient Ti- 


tle of Poſſeſſion . Thus Ceres ſpeaks in Ovid, 
Metamorph. I. v. ver. 518, 519, 


En queſita diu tandem mihi nata reperta eſt. 


— — — — — — — — 4 


Scire ubi fit, reperiſſe vocas. 


Sought for ſo long, my Maid, I've found thee now; 
It we have found, when where to find, we know. 


Whether Poſſeſſion of an immoveable thing may 

be taken by an Inſtrument, we may underſtand 
from the famous Story which Plutarch © relates to 
this Purpoſe : The People of Andros and Chalcis 
made a Progreſs together into Thrace, to find out new 
Seats where they might fix and inhabit ; and ſoon after 
their Arrival the City Sana was by Treachery put into 
their Hands: Aſter this, being informed that the Bar- 
barians had deſerted the City Acanthus, they ſent twwa 
Spies to diſcover the Truth of the Intelligence. Theſe, 
as they drew near, ſaw the Place to be really forſaken. 
I/hereupon the Chalcidian Spy ran with all his Force 
to take poſſeſſion of it in the Name of his People , but 
the Andrian, ſeeing himſelf outrun, threw the Spear 
which he had in his Hand at the City Gate, and, as it 
tuck there, cried out, That by this Caſt of his Spear 
he had taken the prior Poſſeſſion in Behalf of his 
Countrymen. A Diſpute arifing hereupon, the Ere- 
trians, She Samians, and the Parians were choſen Um- 
Pires; of whom the two former gave JTudgment for 
thoſe of Chalcis, and the laſt for thoſe of Andros. The 
diſappointed Party were ſo enraged at the Arbitrators, 
os to engage themſelves by Oath, never to make or to al- 
low any Marriages with them. Indeed a Spear ſeems 
a very improper Inſtrument for the Occupancy of 
Immoveables, ſince we may ſtrike many things 
with ſuch a Weapon which we can never approach 
ſo near as to touch with our Body 3, 

IX. It is the general Opinion, that moving things 
cannot be made our own but by bodily Seizure ; 
and this we are to uſe in ſuch manner, as to take 
them from the Place where they were found!, in- 


to 
© Queſt. Græc. 30. p. 298. Ed. Mech. 


8 


wy 


<— 


1 This Fiction, to which our Author is obliged to have recourſe, and which does not appear to be the leaſt ſatisfactory, is 
ſufficient almoſt to ſhew that he reaſons upon falſe Principles, and that he knows not how to keep himſelf from yielding to what 


we have faid in the Note before quoted. 
* This Paſſage, tho' q 
Purpoſe, than as an Illu 


uoted by Grotius, I. ii. c. 8, F. 3. as well as our Author, upon this Occaſion, can be no farther to the 


ration, becauſe he treats here of another thing. He might much better have mentioned that Di 
which P/autus feigns to have been between two Servants, one of which had fiſh'd out of the Sea a 


a Part, becauſe he ſaw him from the Shore. For thus they argue; 


t ſpute 
Cloak-bag, and the other claimed 


Gripus. QAuemme vidulum ego except in.mari ? 


Trachal. At ego inſpetawi e littore. 


Rudens, Act. iv. Scen. 3. ver. 79. 


Nothing is more impertinent than this Reaſon. For beſides that Grips could not know the Intention of 7. rachalion, this laſt could 


not be within reach of the Cloak-bag, till the other was poſſeſſed of it. 


ſhall 
8 = [ 


The Reaſons which follow are not at all convincing. 


ive them according to Madam Dacier's Tranſlation, © Should the Man to whom the Cloak-bag belongs come now, ſhall 
that flood by, and beheld afar off, be counted the 'Thief as well as you who fiſhed it u 


* who muſt be an Accomplice in the Theft, ſhould not, alfo, ſhare in the Gain ? 


p? How then can you prove, that I, 


3 The Determination of the Arbitrators, and that of our Author, are not at all ſatisfactory. He had better have ſaid, that when 


two Perſons at the ſame time declare their Intention to ſeize a thin 


g that belongs to neither of them, the thing is common to both, 


Titivs Obſerv. 293. Indeed, as I have already faid, that which properly conſtitutes the Right for the firſt Occupant is, that he 


has declared previouſly, ſome way or another, his Intention to make a thing his own ; inaſmuch, as 


all others, 


ſoon as he hath ſo done, 


who have yielded him the firit Place, ought not to interfere, becauſe it would be as diſhoneſt and unjuſt as if one 
ſhould over-bid another ; but if two Perſons declare at the ſame time that they'd have a thing, and one makes known hi 


one way, and the other another, ſuch a Competition gives them equal Right, inſomuch that neither of them can by an 


s Defign 


Means 
2 the thing to the Excluſion of his Companion; wherefore they muſt accommodate the Matter between — 


ence comes the Proverb, I cry Hatkves. 
raſor, De vi & uſu quarund. Iocut. p. 165. 
ſpecial Reaſon, wh 
the 
Colony 


of taking Poſſeſſion by the Right of the firſt Occupier. 


+ This is not always neceſſary, as 


finding a N 


See the Interpreters of the Paſſages quoted by Mr. No 


Y 3 10 that they could not ſeize upon the City but in common, 


emſelves. 
odt, Prob. Jur. 2. 6. & P. Va- 


But I am amazed that he did not ſee, that in the Example he uſes there was a 
y neither the Running of the Chalcidian Spy, nor the Dart ſhot by the Andrian. 
Poſſeſbon of the City that they went to for their Countrymen. 


was of any Uſe to ſecure 
They were both ſent,- doubtleſs, in Rehalf of the whole 


whatever Notion they might otherwiſe have of the nature 


| is before proved. So that in the Example. propounded by our Author, ſuppoſing that one 
elt, and ſeeing that the young ones need to remain yet with their Dam, leaves them, with a Deſign 


to come again ano- 
ther 


| 
| 
4 
i 
l 
„ 
« | 
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392 | 
to our Lordſhip, or, at leaſt, into our ſafe Cuſtody. 
Thus a Neſt of Birds, tho' I lay my Hands upon 
them, yet are not my own, unleſs I carry them 
home, If I find a Litter of young Beaſts of Prey, 
J then fix a Property in them, when I either remove 
them as Priſoners to my own Quarters ; or, for 
ſome Time, ſet a Guard over them where they lie, to 


hinder their Eſcape. Now this Seizure is made not 


only with our Hands, but with Inſtruments ; as 
ſuppoſe, Snares, Gins, Traps, Nets, Weels, Hooks, 
and the like: Provided the Inſtruments be, as 
they term it, in noſtra poteſtate, under our Power; 
that is, ſet in a Place where we have a Right of 
following the Game, and not yet broken by the 
Prey, but holding them faſt, at leaſt till ſuch time 
as we might probably come up. And hence we 
may decide the noted Caſe of the Boar in the Toil, 
propoſed in the Digeſts". For if the Beaſt were 
ſo entangled, that he could not poſſibly break thro', 
and the Snare were laid either in your peculiar 
Lordſhip, or in a publick Place where you had a 
right of Hunting, then he was certainly your own ; 
and I, if I had loos'd him, and reſtor'd him to his 
natural Liberty, ſhould have been bound to make 
full Satisfaction, whatever Name ſuch an Action 
might bear at Law, or under what Head ſoever it 
might be ranked. But if the Snare were ſet on my 
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Ground, as I might at firſt have hinder'd your Eg. 
trance thither, ſo, if I afterwards break what : 
placed there without my Leave, you have ng 1 
ſon to think yourſelf injured. n 

X. It hath, likewiſe, been diſputed, Whether 

by giving a Beaſt a Wound in Hunting we preſent] 

make him our own ? Trebatius long ſince * ns, 
on the Affirmative fide ; but then he ſuppoſeth us 
to purſue the Beaſt, which if we omit to do, he 
ſays, We loſe our Property, and the Right paſſeth to the 
firſt Occupant. Others are of the contrary Opinion 
maintaining, That we can by no other means an. 
propriate the Beaſt, but by actually taking him 
becauſe many Caſualties may hinder him from ever 
coming into our Hands, The Emperor Frederick 
made this Diſtinction in the Caſe*:; I tbe Beaſt 
were followed with the larger Dogs or Hounds, then 
he was the Property of the Hunter, not of the Chance. 
Occupant ; and in like manner, if he were wounded or 
killed with a Lance or Sword. But if he were folly. 
ed with Beagles only, then he paſſed to the Occupant 
not to the firſt Purſuer. If he was ſlain with a Dart, 
a Sling, or a Bow, be fell to the Hunter, provided he 
was ſtill in Chace after him, and not to the Perſon who 
afterwards found or ſeized him. According to the 
Conſtitution of the Lombards ©, he who found or 
kill'd a Beaſt wounded before by another, was to 


See Grot, I. ii. c. 8. ſ. 14. b Godofred. ad iſtam leg. ex Radewico de geſt. Frederic, I. i. c. 26, 


1. 4, & 6 e Lib. i. tit. 22, 


— — Ss + th. — a. 
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ther time; they to whom he tells it, declaring to them his Intention, at the ſame time, do not deal well with him, if they do as 
the Curate, of whom Bourſault ſpeaks in one of his Letters, did to a Countryman; who to revenge himſelf went to him to put a 
falſe Confidence in him about ſomething curious ; whereupon the Curate, defirous to know all the Particulars of the Matter, to 
play a like Trick with the Countryman, received for Anſwer, A Bubble, the Birds are gone. By the Laws of Saxony, if any 
one has found a Swarm of Bees in the Hollow of a Tree, and makes a Mark whereby it may be known that he is gone to ſeek an 
Hive to put them in, no Man may meddle with them ; they are thought by Right to belong to him that firſt diſcovered them, as 
the firſt Occupier, becauſe he has manifeſted his Deſign to make them his own. This Account I have from Mr. Thoma ſſus's 
Notes upon Huber. De Jure Civitatis, l. ii. Sect. 4. c. 2. p. 455. where, nevertheleſs, he affirms, that this Law is not agreeable to 
the Law of Nature and Nations; but it does not appear to me that he has ſaid any thing which deſtroys theſe Principles, upon 
which my Arguments are built, no more than in the following Caſe, where he determines otherwiſe than I do. Suppoſe that one 
ſeizes upon a thing which he finds in a publick Place, but which he can't carry with him that Moment; whereupon he leaves it, 
declaring to fome other preſent, that he intends to take it, and will come ſoon for it. In this Caſe, ſays Mr. Thomaſius, the firit 
can't complain, if the laſt takes it, feeing it is out of his Poſſeſſion, and left in a publick Place ; but in my Opinion the con 
muſt be underitood, that either the latter ſhould wait till he that took poſſeſſion of the thing has relinquiſhed it, or that he 
may reaſonably preſume it, becauſe he delays long his Return to take it, and ſo may be thought not to mind it. In fine, I 
can't but take notice, that in the Place which I have quoted, p. 452, c. Mr. Thomafrus confutes the Hypotheſis of Mr. & Byn- 
ker/oork, upon which I have given my Opinion above, F. 1. n. 1. but I had not then ſeen the Note of that able and judicious 
Lawyer when I wrote mine, which I have not ſince changed; yet I muſt own, that I have not always the ſame Notions, tho* 
for the main we are agreed. . 

3 The Words of the Digeſs are, In laqueum, quem venandi cauſa poſueras, aper incidit ; cùm eo hareret, exemptum eum abſuli ; 

Reſpondit Proculus, laqueum wideamus, ne interſit in publico an in privato poſuerim : & fi in privato poſui, utrum in meo, an 

alieno: & fi in alieno, utrum permiſſu ejus, exjus fundus erat, an non permiſ/u ejus poſuerim? Preterea, utrum in eo caſu ita haſerit 
aper, ut expedire ſe non palſit ipſe, an diutius luctando expediturus ſe fuerit * ſummam tamen hanc efſe puto, ut fi in meam poteſtatem 
perwenit, meus factus fit. Sin autem aprum meum ferum in ſuam naturalem laxitatem dimiſilſes, eo fatto menus efſe defiifſet, & actio- 
nem mi hi in fuctum dari oportere, veluti reſponſum, cum quidam poculum alterius ex nave ejecifſet, Digeſt. 1. xli. tit. 1. De acquirendo 
rerum dominio, leg. 55. This Law has not been underſtood as it ought by the Interpreters; no, not by Trebonianus. Mr. Noodt, 
with his uſual Sagacity, has happily diſcovered the true Senſe of that antient Lawyer; for he proves in his Probab. Juris, I. ii. e. b. 
$. 3. That Proculus was one of thoſe who believed, that to obtain a thing by the Right of firit Occupancy it was not always neceſ- 
ſary to take a corporal Poſſeſſion ; and he proves theſe Words, Ut , in meam poteſtatem PERVENIT, neus fattus fit, 
ſignify, provided that he who laid the Nets, was within reach of corporally ſeizing the Boar taken, whenever he had a Mind ; 
i. e. that no other Perſon can get before him if it be in a public Place; or, if it be upon the Ground of a private Perſon, that 
the Proprietor does not hinder him, as he has a Right to do, and deprive him of his Game. Mr. Noodt afterwards quotes, and, at 
the ſame time corrects, another Law; from whence it appears, that Paul the Lawyer, reaſoning upon the ſame Principle, main- 
tains, - that a Perſon is entitled to a Treaſure ſound in his Field, as ſoon as he knows it, and will make it his own, NERATIUS 
& P.xoculus elo animo non poſſe nos adquirere palſeſſionem, fi non antecedat naturalis poſſeſio. Ideogue fi theſaurum in funds 
meo fofitum ſciam, continuo me poſſidere, ſimulatgue blank adfectum habuero : quia, quod defit naturali polſeſſioni, animus implet. 
D1s. lib.-xli. tit. 2. De adguir. wel admit. poſſ. leg. 3. F. 3. After the Manner in which theſe Words are conceived, : the 
Argument is abſurd. For it may be reduced to this : The Intention of Appropriation is not ſufficient unleſs it be attended with a 
corporal Seizure of the thing; therefore the Proprietor poſſeſſes the Treaſure which is in his Ground the Moment he knows it, 
and has a Mind to engroſs it. Mr. Noodt therefore reads thus: NeraTius & PrRocuLvUs aiunt, SOLO ETIAM animo poſſe 
20s, &c. (For it is apparently thro*' Miſtake, that after the following Words adquirere polſeſſionem he adds tradiderunt, Which 1s 
ſuperfluous, there being already the Word aunt in the Beginning of the Period.) I think it is ſufficient to take away the Negative 
non. The Particle & the ſame Senſe with etiam, which this great Lawyer ſubſtitutes in its Place, And the Verb aiunt may 
be eaſily underſtood, eſpecially as in the Original of Paul it is expreſſed before. So that the Compilers, by cutting off the pre- 
— Words, did not attend to the Defect they left in the Text. 

2 The Words are, Ilud queſfitum eft, an fera beſtia, que ita vulnerata fit, ut capi poſſit, flatim noſtra eſe intelligatur ? Treba- 
tio placuit, ſtatim naſtram e, & eo uſque noſtram videri, donec eam perſequamur. Quod fi defierimus eam perſegui, definere noſt ram 
efſe, & rurſus fieri occupantis. Itague ft per hoc tempus, quo eam perſequimur, alius eam ceperit, eo animo, ut ipſe lucrifaceret, furtum 
eum videri nobis commiſiſſe. Plerique non aliter putaverunt eam neſtram eſſe, quam fi cam ceperimus, quia multa accidere palſunt, al 
8am non capiamus, quod verius , ibid. leg. 5. F. 1. carry 
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ulder and the Ribs, and to leave 
A the Hunter's Right: Though this 
Ri ht to the Remainder continued no longer than 
the Space of twenty-four Hours. We judge it may 
in general be affirmed, That if the Beaſt be mor- 
tally wounded, or very greatly maimed, he cannot 
fairly be intercepted by another Perſon whilſt we 
are 1 purſuit of him, provided we had a Right of 
alling through ſuch a Place: But the contrary is 
2 be held, in caſe the Wound were not mortal, 
nor ſuch as would conſiderably retard the Beaſt in 
his Flight *. Therefore when Meleager in Ovid * 
admits Atalanta to a Share in the Glory of killing 
the Calcdonian Boar, it was not ſo much an Act of 
Juſtice, as of Love. But the Game which my 
Dogs kill, when 1 did not ſet them on, doth not 
become my Property, *till I have actually taken 
hold of it. | 
XI. The Jewiſh Cuſtoms, as Mr. Selden informs 
us ©, decided theſe, and the like Points, in the man- 
ner following: Fiſh or Beaſts were not to be taken 
rom the Repoſitories or Places of Store: Yet it was 
lawful to take Fiſh out of another Man's Net, whilft 
yet in the Sea, and Beaſts out of another Man's Snare, 
if it were laid in a deſert Place. He that ſpread a 
Net in another s Ground might poſſeſs the Game he had 
caught, unleſs it were found by the Lord of the Soil, 
and challenged as his Right, by virtue of that Proper- 
ty. Fiſh that leapt into a Ship belonged to the Maſter: 
Tnaſmuch as a Ship may be efteemed a Place of firm and 
ſecure Cuſtody, not of ſuch as is paſſing and uncertain ; 
the Motion it hath not proceeding from its Nature, but 
from the Force of the Waters. It is worth while to 
examine that Law of Nerva * on the ſame Sub- 
ject, which determines, That we are properly the 
Poſſeſſors of the Fiſh in our Pond, not of thoſe in our 
Lake : And ſo of the Beaſts in our cloſe Park, not of 
thoſe in our Woods and Foreſts, though ſurrounded with 
a Fence. Which Diſtinction Grotius * diſlikes, be- 
cauſe Fiſh and Beaſts are no leſs ſecured in the 
larger Priſons of private Lakes, and well-tenced 


* Metam. I. viii. ver. 427. 
I. vi. c. 4. 4 Lib. ii. c. 8. f. 2. 
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d Add. Alberic. Gentil. Advoc. Hiſpan. 1. i. c. 4. 


Woods, than in the cloſer, of Ponds and Parks. 
Yet Nerva's Aſſertion is indeed founded on ver 
good Reaſon. For the Propriety both of wild 
Beaſts and Fiſhes commenceth upon their being 
taken . Now the Fiſh preſerved in our Pond, 
and the Beaſts in our Park, were once actually 
taken by us, but not the Fiſh which ſwim in our 
Lake, nor the Beaſts which run in our Woods, en- 
Joying thus far their natural Liberty, though per- 
chance they are ſo incompaſſed, as not to be able to 
wander without End. For to take theſe Creatures, 
and to beſet them with an Incloſure for the more 
ealy taking them hereafter, are different Things 
yet inaſmuch as I alone have a Right to take them, 
may therefore both hinder others from doing the 
like, and may challenge what I find in their Hands; 
ſo that, as to this Effect, it is all one as if I were 
ſtrictly the Proprietor. And the Beaſts thus ſur- 
rounded at large, may ſo far only be ſaid to enjoy 
their natural Liberty, as that they never yet were 
caught by any Perſon ; not as that all Perſons with- 
out Diſtinction have a Right to catch them. 

XII. We, likewiſe, acquire by Occupancy Things 
in which the Dominion they before lay under is ex- 
tint *: And this happens if a Perſon either open- 
ly throws aſide a certain Thing, with ſufficient In- 
dications, that he deſires it ſhould no longer be his 
own, but ſhould lie free for the firſt Taker, without 
deſigning hereby to gratiſy any Man elſe 5 : Or, 
if having at firſt loſt Poſſeſſion againſt his Will, he 
afterwards gives the Thing over“; either as de- 
ſpairing to recover it, or becauſe the Recovery of 
it is not tantamount, For otherwiſe, a Man, though 
he loſeth the actual Poſſeſſion ?, yet never forfeits 
the Dominion and Property of a Thing (unleſs it 
be taken from him in Way of Puniſhment, or b 
the Chance of War) but he ſtill keeps a Right of 
regaining it, *till ſuch Time as his Inclinations to 
that Purpoſe have ceaſed, or may be preſumed to 
have ceaſed. Wherefore the Dominion of ſuch Things 
as theſe cannot be acquired by Occupancy, ſo long 


© De Fur. Nat. & Gen. ſec. Hebr. 


t This Diſtinction is not neceſſary. The Author always reaſons from a falſe Notion of the Nature of taking poſſeſſion. The 


Troth is, that *till we ceaſe purſuing the Beaſt, and ſo leave it to the firſt Occu 


no Man can lawfully put in a Claim to it. 


pant, it belongs to us as much as can be; ſo that 


The Words are, Item Nerva filius ait, feras beſtias, quas wivariis incluſerimus, & piſces, quos in piſcinas conjecerimus, d no- 
bis poſſideri ; ſed eos pi ſces qui in ſtagno fint, aut feras que in ilvis circumſeptis vagantur, a nobis non balſideri, quoniam relictæ fint 
in libertate naturali. Alioguin etiamſi quis fylvam emerit, videri eum omnes feras paſſidere, quod falſum , Digeſt. I. xli. t. 2. De 


adquirenda cel amittenda poſſeſſione, leg. 3. F- 14. But in this Sentence there is a Word omitted, which makes 
ſpeak what he never thought. For it ought certainly to be read, Feras que in filvis NON circumſeplis vagan 
oppoſes the wild Beaſts in a Park, whether it be great or ſmall, to thoſe in a Foreſt not incloſed, and the Fiſh in a Stew 
to thoſe which are in a Lake or Pool, which lies open on all Sides. 


Bounds, we are in actual Poſſeſſion of the Beaſts ſo incloſed. Franc 
ſolidly confirmed it, as he uſually does, in his Obſervations publiſhed in 1706. I. i. c. 11. 


foregoing Chapter, p. 54, 55. 
3 We have rofficient! 


eſſe nolit, ideoque ſtatim domi nus ejus ¶ e definit, Inſtit. li. ii. t. 1. 


haring once belonged to a private Perſon, cannot be thought to belong to the State in general; 
belong to no body, and, conſequently, they become the firſt Occupant's, at leaſt if there be no 
making them their own, Titius Obſerw. oo In fine, Things immoy 


Mr. Hertius obſerves here, that the Wo 


5 As when we caſt Money or other Thin 
We do not, in this Caſe, know into whoſe 


Hands the Things we abandon may fall. 


Eee 


this antient Lawyer 
tur. And io Nerva 
-pond, 
And he affirms, that by theſe Incloſures, within certain 
is Hotman made this Correction firſt, and Mr. Noode has 


See, alſo, what he fays in the 


5 
y confuted this in the foregoing Notes, and, conſequently, the Cenſure of Grotius would be well grounded, 
if the Words of Nerwa, recited in the Law of which he ſpeaks, be not corre 


+ "Tis a Determination of the Reman Lawyers. Qua ratione werius e widetur, 
verit quis, flatim cum dominum effici. Pro derelicto autem habetur, quod dominus ea mente ab 


pted, as I have obſerved in the foregoing Note. 
f rem pro derelicto à domino habitam occupa- 
Jecerit, ut id in numero rerum ſuarum 
De rerum diviſ. &c. F. 47. Thoſe Things which are forſaken, 
but it is natural to ſuppoſe them to 


Law to hinder private Perſons from 
eable become the firſt Occupant's, when they are abandoned. 


abjicere is uſed to expreſs a Renunciation of the Proprietor to theſe Sort of Thin s, and 
unds it upon the Clauſe of a Will explained by Z/ep, where that wiſe Slave ſays, that th 


ad fallen to her in Co-heireſship, Phædr. I. iv. Fab. 4. ver. 42. but as the Inte 
at a good Price, and not to leave it to the firſt Perſon that ſhall ſeize it. 


to the common People, which become the Property of thoſe that firſt catch them. 


ands ſuch Things will fall, but we know they will be catched b 
and, beſides, it is a Kind of Donation made to a Multitude in general upon the 4 : 


Inftitutes, lib. ii. tit. 1. De rerum diviſ; ſ. 46. But, properly ſpeaking, 
any particular Perſon, or a Multitude in general; for the Caſe may happen in a deſart Place, 


e Harlot alienated the Lands which 
rpreters expound it, ajicere ſignifies to ſell it 


\ y ſome Body; 
Footing above-mentioned. Sce the 
what we thus abandon, we do, without a Regard to 


or without our knowing into whoſe 


6 See what is ſaid, c. 12. $. 8. following about the Foundation of Preſcription. 
7 See 4. 1, of this Chapter, and n. 1. on it, where 1 have examin'd the Opinion of ſuch as maintain the contrary, 
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as the Right of the former Owner till ſubſiſts “. 
But ſince to make a Thing compleatly abandoned or 
forſaken, Two Points are neceſſary ; Firſt, That the 
Perſon refuſe to own it for the future; and Second- 
ly, That he diveſt himſelf of the Poſſeſſion, by 
leaving the Thing, or caſting it away: If either of 
theſe Conditions be wanting, the Property is not e- 
vacuated. Thus if I throw a Thing by, yet with- 
out Intention to quit my Right in it, I do not pre- 
judice myſelf by that Action. And, on the other 
Hand, though I am reſolved utterly to quit my Ti- 
tle to a Thing, yet unleſs I actually caſt it off, I am 
ſtill the Proprietor ?, 

Amongſt the Things which by this Means are 
brought under Dominion, we may reckon wild 
Beaſts, or any Sort of Game, when eſcaped out of 
our Hands, and repoſſeſſed of their natural Liber- 
ty. Grotius is not pleaſed with this Poſition of the 
Roman Laus, Becauſe, ſays he, © the loſing our Do- 
minion over wild Beaſts, doth not immediately follow 
upon their Eſcape from us, but ariſeth ſrom this pro- 
bable Conjecture; That, by reaſon of the great Difficul- 
ty of purſuing and recovering them, we may be pre- 
ſumed to have given them over. But the ſame Laws 
hint as much as this; for they tell us *, A wild 
Beaſt is then ſuppoſed to recover his natural Liberty, ei- 
ther when he is quite out of our Sight ; or when, tho" 
he is within View, yet it yould be very difficult to fol- 
low him. And again they determine *, That what 
the Wolf takes from us, is ſo long our Property, as there 
is a Poſſibility of recovering it. 

By theſe Reſtrictions we muſt qualify the Argu- 
ment laid down by Zeigler in his Remarks on Gro- 
tius* , That ſince wild Beaſts are made ours by lo- 

ing their Liberty, therefore by regaining their Li- 
berty they ceaſe to be ours; and, by Conſequence, the 
Dominion of them is judged to conſiſt in Atual Poſ- 
ſeſſion, For a wild Beaſt is not ſuppoſed to have 


Book IV. 
recovered its Freedom, ſo long as any Perſon pur 
ſues, with probable Hopes ot retaking it, a, f 
Priſoner, though he be got out of Hold, yet hac 
not clearly made his Eſcape, ſo long as the Og. 
cers are in fearch of him, and he remains in 2 
Place where *tis poſſible for them to find him, 4a, 
for what Grotius conjectures, that by Means of ſome 
yropiouare *, fome Badges, or Marks we may re. 
tain the Property of wild Beaſts, after they have 
broke from our Cuſtody, ſo that they ſhall not paſs 
to the firſt Taker : We are of Opinion, that this 
ought to be confin'd to thoſe only, which, by the 
Application of Men, have been diveſted of their na. 
tive Ferity, and are therefore deſervedly admitted 
to the ſame Rights as tame Creatures. Hence if 
Tyrrhus's Deer in Virgil ®, was thus diſtinguiſhed 
by any proper Mark, Aſcanius offered a fair Occaſi- 
on for the Commotions that followed. But thoſe 
which are only kept in Parks, though they ſhould 
happen to wear any ſuch Note of Diſtinction, yet 
when they get looſe into their natural Liberty, it 
ſeems more agreeable that they ſhould pats to 
him who firſt lays hold on them. For there is 
Need of a moſt ſtrict Guard, or a Kind of perpe. 
tual Occupancy, for the retaining a Creature, 
which is by Nature impowered to wander with- 
out Bounds *, and which always ſtruggles, and is 
uneaſy under the Confinement of a Poſſeſſor; no 
Mark or Badge being in the leaſt effectual towards 
the bridling this natural Diſpoſition *®. Therefore 
Juvenal makes the Intormers about the Turbot 
argue very wrong, though very ornamentally to his 
Deſign ; 


Non dubitaturi fugitivum dicere piſcem, 
Depaſtumque diu vivaria Cæſaris; inde 
Elapſum veterem ad Dominum debere reverti. 
Si quid Palphatio, ſi credimus Armillato, 


a See 1 Sam. ix. 3. D. I. xli. t. 2. 1. 13. & Lib. xiv. tit. 2. princip. D. De acquir. poſſeff. l. ii. De jactu. Sect. 8. I. 8. D. ad 
leg. Rhodiam. b Vid. I. xli. tit. 2. I. 17. f. 1. D. De acquir. poſſe}. . & $ . 4 D. ib. &l. v. 
princip. D. de A. R. D. e Vid. I. viii. f. 2. D. Famil. erciſcund. f DiF. lac. s En. vii. 483. &c. Add. 
L. Salic. t. 35. Under this Head we may take Notice of what Pliny, N. H. I. ix. c. 59. reports of the Fiſh Antias, whom the 
Fiſhers make uſe of to betray the reſt of his Kind. There is this Advantage, ſays he, in knowing the Leader, that he may not 
** be caught with the reſt ; the Fiſherman ſpares him, that he may deceive and miſlead another Company. It is upon Record, 
that a certain Fiſher, to do his Partner an ill Turn, againſt whom he had ſome Grudge or Quarrel, took this Captain of the 
„ Shoal, whom he might eaſily diſtinguiſh from others: His Partner eſpying the Fiſh in the Market, brought an Action againſt 
the Taker, and, as Mucianus adds, recovered ten Pounds for Damage.” h Vid. Zeigler in Grot. ubi ſupra. 


— 


1 1 autem eorum ceperis, eo uſque tuum efſe intelligitur, donec tua cuſtodia coercetur. Cum vero tuam evaſerit cuſtodian, 
& in libertatem naturalem ſeſe receperit, tuum eſſe deſinit, 2 rur ſus occupantis fit. Naturalem autem libertatem cepiſſe intelligitur, 
cum wel oculos tuos effugerit, vel ita ſit in con ſectu tuo, ut difficilis qit cus perſecutio, Inſtit. I. ii. tit. 1. De rerum divi/. & adquir. 
ipſarum Dominio. F. 12. See, alſo, Digeſt. 1. xli. tit. 1. leg. 3, 5. 

* Et ſane melius eſt dicere, & quod à lupo eripitur, noftrum manere, quam diu recipi paſſit id, quod ereptum eft. Dig, Ib. leg. 44. 
But we cannot fairly infer from this Law,, that the ancient Lawyers were of the Opinion which our Author aſcribes to them, 
with Regard to wild Beaſts which have eſcaped. See what I have ſaid upon Gretius, lib. ii. cap. 4. G. v. n. 2. The Principle upon 
which the Roman Law is founded in this Caſe, is, that wild Beaſts, having recovered their natural Liberty, by that return to the 
firſt Occupant. This is certainly deduced from hence, that, with een even to tame Animals, the Proprietor is ſuppoſed to 
loſe his Right from the Moment that they loſe the Habitude of returning home: Jn iis autem animalibus, que ex conſuetudine 
ebire & redire ſoleut, talis regula comprobata eſt, ut eo uſque tuæ e intelli gantur, donec animum revertendi en &c. loſtit. 
ubi Supr. F.15. Now how can this be a certain Sign, for Example, that the Proprictor abandons a Pidgeon which he finds in his 
Neighbour's Dove-houſe ? Had the Reman Lawyers ſuppoſed, in this Caſe, a real Deſertion on the Part of the ancient Proprietor, 
they would never have founded it on the ſimple Difficulty of recovering the Animal which is eſcaped ; and they would, beſides, 
have allow'd the Proprietor to prove that he no Way renounced his Right; which we find they did not grant. Neither did they 
except the Caſe where the wild Beaſt may be known again, and reclaimed by Virtue of ſome Mark placed about him for this 
Purpoſe. Francis Baudouin obſerves, that all this does not hinder the Animal from having recovered its natural Liberty, whiek 
is the ſole Point the Roman Lawyers attended to. Hence it would follow, that Monkies, Parrots, and other rare Animals, 
* at a dear Rate, would become the Property of the firſt Occupier as ſoon as they were out of our Sight, or that we fou 
it difficult to recover them. Happily the modern Practice does not always follow ſuch Deciſions which are given us, as flowing 
from the pureſt Principles of natural Equity. | BERL 

* Conciliatorem nofſe ad hoc prodeſt, ne capiatur, parcit þiſcator fugituro in reliquum gregem ; ferunt diſcordem ſocium duct infidiatum 
pulchre noto cepiſſe malefica voluntage, agnitum in macella d ſocio, cujus injuria erat, & dati damni formulam editam condemnatumgue 
addidit Mucianus, Aſtimata lite decem . . 

3 As Chains, See Scheffer, De Anti quorum torquibus, F. 13. and laſt, 6 

+ This Reaſon is not good. Our Author always follows his falſe Notions about the Nature of Poſſeſſion. But we muſt lay, that 
the Difficulty, or rather Impoſſibility, that there uſually is to know theſe Sort of Beaſts, when they are eſcaped out of their Inclo- 
ſures, is a ſufficient Ground to preſume, that the Proprietor has relinquiſhed them; but if they have any Mark by which they 3 
be diſtinctly known, the Proprietor has no leſs Right to reclaim them, than any other Thing he has unwillingly loſt, and of whic 
he never ſnewed any Signs of his NegleR. 1 a! TAY 

| a SHIT 
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N . own Religion, not to a Gentile ; yet fo as if ſuch a 
Qurequa 4 5 Oey * 8 Beaſt — utterly relinquiſhed by the Owner, it 
a th ce Sit IV. 50, &c. became his who found it and took it into his Poſſeſ- 

h 4 0 : ſion. They diſtinguiſhed, likewiſe, between thoſe 
been fed; Things which were marked, and thoſe which were 
The Fiſh had long in Fa rt ged a ? unmarked. The latter they preſumed to be given 
AST an 0 ar 1 Aue J. over by the Proprietor, but not the former; unleſs 
So, juſtly oi ; | 


If take the greateſt Lawyers word he made expreſs and open Declaration to that Pur- 
we may tak | . 


Los | oſe. So again, they thought it unlawful to keep 
— : * „ 2 8288 — . they had been twice or thrice pub- 
ong alo . 


lickly cried, but not the latter. For which Uſe there 
As to the Caſe of fugitive Slaves, the Roman was a Scaffold erected in the Suburbs of Jeruſalem, 
Laws particularly ordained *, That their Maſters from which the Cryer made Proclamation of loſt 
ſhould ſtill retain ſuch a * Poſſeſſion of them as 18 Goods. But in Caſe they belonged to an Apoſtate, 
termed civil (a Poſſeſſion in Right, though not in they did not look on themſelves as bound to reſtore 
Ag) in Oppoſition to the natural or corporeal ; that them. As for Things loſt by Gentiles , they judged it 
it might not be in the Power of the Slaves to de- reaſonable to deliver them again to their Owners, 
prive their Maſters of ſo great an Advantage. only on this Conſideration, that by ſo kind and 
This is certain, that if we loſe the Poſſeſſion of friendly a Treatment they might purchaſe a like 
any Thing elſe, againſt our Will; as ſuppoſe we Return of Humanity and Favour. Wheretore they 
drop a Thing by the Way, the Property doth not concluded, that the Dominion of the Gentiles Goods 
paſs from us, or accrue to the Finder *, till it did, by the Law of Nature, immediately expire 
appears we abſolutely give it over for loſt ; which upon the Loſs of them ; but that the Reſtitution of 
is uſually underſtood by our forbearing to ſearch or the ſame Goods depended wholly upon the Force of 
enquire after it. Hence, if a Man find ſomewhat, civil Conſtitutions. Which falſe Opinion, like ma- 
which *tis not probable the Owner ſhould volunta- ny others, flowed from the covetous Temper of that 
rily reject, he ought to give fair Notice, that upon Nation, and from their extream Hatred and Aver- 
a juſt Claim it may be reaſſumed. But if the Own- fion to all the reſt of the World. 10 
er can't be diſcovered, then *tis but right the Thing XIII. Amongſt the Things in which the Dominion 
ſkould be kept by him that found it. Yet Alan or Property is extinct, the Civilians, likewiſe, reckon 
© reports it as a Law of the Stagirites, à wi xarids, what they term Theſaurus, Treaſure-Trove 5, or 
u d Take not up what you did not lay down, Money found the Owner of which is not known. 
And elſewhere * he tells us of the Biblians; That If, therefore, a Man, either on the Account of Fear, 
if they light upon any Thing in their Way, they never or for the better Defence and Security, ſhall have 
touch it, unleſs they laid it there themſebves : To do - hid his Money in the Earth, it doth not fall under 
therwiſe, they ſay, is not to find, but to ſteal, A- this Name of a Chance Treaſure; and he that takes 
mongſt Solon's Laws there was one to the ſame Pur- it, is guilty of Theft. As the Slave in Plautus's 
poſe ; & h ths, wh dvine*, And the Chineſe, in O- Aulularia, that carried off Bucklion's Pot of Gold. 
bedience to the Doctrine of Confucius, exactly ob- But ſuch caſual Treaſure, as we firſt mentioned, doth 
ſerve the like ſcrupulous Nicety * +. The anti- naturally, and without the particular Interpoſition 
ent Jews, as Mr. Selden informs us *, held that the of“ civil Ordinances paſs to the Finder; that is, to 
Law of Deut. xxii. 1, belonged to thoſe of their him who firſt lays Hands on it and removes it out 


of 

Lib. i. c. 14. D. De acquir. ef}. d Vid. D. I. xli. tit. 2. De adguir. vel amitt. pofſeff. leg. 3. princip. e V. H. I. iii. 

& it «Lib. iv. * 9 Edit. Perixon. * Diog. Laer. I. i. ſ. 579. Add Platon. de L. L. I. xi. ſub init. 
f Martin. Hit. Sin, I. iv. c. 21. Add Edict. Theodoric. c. 58. 8 De 7. N. & G. ſec. Heb. |. vi. c. 4. 


The Words of the Law are, Namgque fugitivus idcirco à nobis paſſideri videtur, ne ipſe nos privet $2 fone, Dig. 1. li. tit. 2. 
De acquirend. vel amitt. poſſe{fione, leg. 13. in princip. See, alſo, leg. 1. F. 14. But why ſhould a Beatt deprive its Maſter of the 
Right he has over it every Time it has a Mind to eſcape ? I ſee no ſolid Reaſon for this Difference. 

See c. ix. 4, 7. following. | | 

3 The Roman Lawyers ſay very well, that it matters not, whether we know, or not, to whom the Thing we have found 
belongs, if we take it to our own Uſe without a Deſign to reſtore it to its Owner, or endeavouring to find him out, we really 
commit a Robbery. Qui alienum quid jacens, lucrifaciendi cauſa ſuſtulit, furti obſtringitur, 2 feit eujus fit, five ignoravit ; nihil 
enim ad furtum minuendum facit, quod cujus fit, Inoret, Digeſt. 1. xlvii. tit. 2. De Furtis, leg. 43. $. 4. Plautus, in his Rudens, 


or Naufrag. Fel. brings in a Servant endeavouring to perſuade his Maſter to keep a Cloak-bag which he had fiſhed out of the Sea, 
his Maſter, who was an honeſt Man, ſaid to him, 


Egone, ut quod ad me allatum efſe alienam ſciam, 


Although I know to whom the Thing belongs, 
Celem ? Minime uc faciet nofter Dæmones. 


And might conceal't, I will not, for ſuch Wrongs 
Our Demones will not bear. | 
The Reman Lawyers, alſo, maintain, with much Reaſon, that the Goods which are caſt into the Sea to lighten a Ship in a Tempeſt, 
when Men are in Danger of being loſt, do not leſs belong to thoſe who caſt them in. So that if any one fiſh them up, or ſind 
them on the Shore, they can't keep them to themſelves without being guilty of Robbery. Alia ſane cauſa eft earum rerum que 
in tempeſtate levande nawis cauſa ejiciuntur. He enim dominorum permanent, quia palam eſt eas non eo animo ejici, quod quis eas ha- 
bere molit, ſed quo magis cum ipſa navi maris periculum effugiat. Qua de cauſa, fi quis eas flutibus expulſas, vel etiam in ipſo mari 
nadus, lucrandi animo abſflulerit, furtum committit, Inſtit. Fi, tit. 1. F. 48. See, alſo, Levit. vi. 3. with the Notes of Mr. Le Clerc, 
and what ſhall be faid, C. xiii. F. 4. following in the End. 

* Theſe Opinions of the Jewi/4 Doctors had no other Foundation, 
Cable Hatred which they bore to other People. 


The Words of the Law are, Theſaurus eft vetus guæ dam depoſitio [ 


. ecuniæ, cujus non extat memoria, ut jam dominum non habeat, 
fic enim fit ejus qui invenerit, quod non alterius fit. Alioquin fi quis aliguid wel lucri cauſa, wel metus, wel cuſtodiæ, condiderit ſub 
Ta, non 7 theſaurus, eujus etiam furtum fit, Digeſt. I. xli. tit. 1. De acguirend. rerum Dominio, leg. 31. See, alſo, 1. vi. tit. 1. 
% vindic. leg. 67. & Lib. xli. tit, 2. De acguir. vel amitt. poſſe}. leg. 3. F. 3. 

: According to the Law of Nature alone, a Treaſure, as well as other Things, which have no Owner, belong to the Body of 
c tate, or to thoſe who reprefent it, that is, in a Word, to the ſovereign Power. But on the other Hand, the Sovereign is 
uppoſed to leave theſe Sort of Things to the firſt Occupant, ſo long as he does not reſerve them ex reſsly to himſelf. But when 
ows private Perſons, either openly or tacitly, to I them, he who finds a Treaſure becomes the Proprietor of it, 

Lee 2 even. 


than the inſatiable Avarice of that Nation, and the impla- 
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of its Place. Becauſe a Thing, the Proprietor of 
which is undiſcovered, is, in moral Eſtimation, judged 
the ſame as if it were under no Property, or be- 
longing to no Body, and, conſequently, is the Right 
of the firſt Occupant, On which Point, neverthe- 
leſs, this Queſtion will ariſe, Whether a Perſon liv- 
ing in a Place where the Laws adjudge ſuch Things 
to him that finds them, is bound, for the making 
his Title good in Conſcience, to give publick No- 
tice of what he hath found, though it ſhould ap- 
pear to have lain hid a very conſiderable Time? 
(For if it proves to have been lately hid, we doubt 
not but ſuch a publick Diſcovery is always neceſ- 
ſary.) In the Caſe propoſed, it ſeems molt reaſon- 
able thus to determine : If a Man dig up Money in 
his own Ground, he is not in Conſcience obliged to 
diſcover his good Fortune, but may enjoy it in Si- 
lence, till ſuch Time as another of his own accord 
makes Enquiry, and withal produceth probable 
Reaſons, both of his hiding his Money at firſt, 
and of his omitting to ſpeak about it till now, For 
here the former Owner, from whom the Land or 
Tenement paſſed to the preſent (the Finder of the 
Treaſure) cannot be preſumed to have knowingly 
left a ſecret Store in a Place, which he alienated and 
conveyed from himſelf. Again, he who hath hid 
any ſuch Treaſure in another's Ground, without 
acquainting the Lord of the Soil, is judged to have 
ſlipt his Opportunity, and neglected his Means of 
claiming and ſecuring it; ſince there was at firſt 
good Reaſon for him to fear leſt it ſhould fall into 
other Hands, which he ought to have provided a- 
gainſt. But if the Ground belong to another, then 
the Finder ſeems engaged by his Conſcience to en- 
quire, at leaſt indirectiy of him concerning the 
Matter : Becauſe without this it cannot certainly be 
known, but that the Money was laid there by the 
Maſter of the Place, only for the greater Security, 
or by ſome Perſons elſe with his Privity and Con- 
ſent. 

But as for pœſtive Laws, we find them, in diffe- 
rent Countries, very various on this Point. 
Plato orders, That neither Treaſure, nor any kind 
of loſt Goods ſhall belong to the Finder, but that the 
Oracle ſhall be conſulted in order to the Diſpoſal of 
them. Which, without doubt, was too ſcrupulous 
a Superſtition ; ſomewhat like the Humour of Chi- 
ungai the Chineſe Philoſopher, who, as Martinius 
obſerves, © held it unlawful to touch any thing that 
was ſuſpected, either to be in itſelf evil, or to. have 
proceeded from euil, and unjuſt Men: For which 
Reaſon he refuſed to dꝛoell in his Father's Houſe, be- 
lieving the Builders to have been wicked Perſons ; nor 
would he take his Meat from the Hands of his Parents 


a Vid. Grot. I. ii. c. 8. ſ. 7. d Lib. xi. de L. I. 
Scen. 2. ver. 141. & Philaſtrat. Apollon. I. ii. c. 15. 


Thing, which lay void, is a ſufficient ground for 


e Add Conſtitut. Sicul. I. iii. t. 3. 
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or Brethren, ſearing it might be ill gotten, It ſeem 
to have been the Law of the Fews, That Treaſu 
found ſhould paſs to the Owner of the Land 5 
is gathered from Malt. xili. 44. Spartian in ph 
Adriani mentions a Decree of the Emperor Ada 
to this Purpoſe ; That if a Man found Money in 35 
own Land, be ſhould enjch it all biniſelf; if in another; 
he ſhould reſtore it to the Owner of the dci; if in ,, 
Place that belonged to the Publick, one Moiety fila 
go to himſelf, and the other to the Treaſury. And to 
the ſame Purpoſe, in Vit. Severi. Lonaras, Tom 
ii. in Nerva ; we read a Story of Atticus, Hero, 
Father, That, lighting upon a vaſt Treaſure in his 
Houſe, he wrote to Nerva, deſiring to know his 
Pleaſure about diſpoſing of it; the Emperor return. 
ed no other Direction than this, Utere que inveniſt;, 


v 


Uſe what you have found. And when Atticus in 1 
ſecond Letter complained, That the Sum was 700 
great for his Occaſions, and quite overloaded him 
Nerva anſwered, Abutere invento, quando tuum ft; 
Why eben abuſe it, and, ſince Fortune has made it your 
own, get rid of it bow you can. Phileſtratus Apol. 
lanius, in a Contention about this Point between the 
Buyer and the Seller of a Field, orders Enquiry to 
be made which was the beſt Man of the two; an Ex- 
pedient which can never paſs into a general Rule. 
XIV. The Roman Lawyers, to the Claſs of 
things acquired by Occupancy *, add farther, the 
Goods of Enemies. For the right underſtanding of 
which we are to know, that by a State of War, 
as all other peaceful Rights are interrupted, ſo Do- 
minion thus far loſeth its Effect, with regard to the 
adverſe Party, as that we are no longer obliged to 
abſtain from their Poſſeſſions, than the Rules of 
Humanity and Mercy adviſe us. In War there- 
fore the Goods of one Party, in reſpe& of the o- 
ther, are rendered, as it were, void of Dominion: 
Not that Men do, by virtue of the * Right of War, 
ceaſe to be Proprietors of what was before their 
own ; but becauſe their Propriety is no Bar againſt 
the Enemy's Claim, who may ſeize and carry away 
all for his own Uſe. As the bare taking hold of a 


Dominion. Though indeed, in the Caſe of War, 
thoſe who come to make uſe of this Claim, and to 
take a violent Poſſeſſion, may very juſtly be reſiſt- 
ed and repulſed with equal Violence; as we ſee in 
daily Practice. We may therefore obſerve, that 
the Dominion of things taken in a War doth then 
at length gain its full Strength and Validity, when 
the Perſon, from whom they were taken, renoun- 
ceth his Pretenſions to them, by conſenting to a 


Peace, 
Oo 


4 Add Plaut. Trinumm. AR i. 
f Lib. ii, C. 15. 
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even though it ſhould be diſcovered in another Man's Ground, atleaſt if the Civil Laws have not declared otherwiſe : becauſe 
the Treaſure is not an Acceſſory of the Ground, as Metals, and Minerals, which naturally adhere to it, and which are thejefore 
regarded as belonging to the Owner. The Roman Laws which gave the Half of a Treaſure to the Proprietor of the Ground, 
the other Half to the Finder, extended this to a Workman, who is paid by an Husbandman, or Maſon, for his Labour. 
acts not in his Maſter's Name, who has hired him, but in the Work that he has to do. Nemo enim ſervorum opera theſaurum 
querit, nec ea propter tunc terram fodiebat, ſed alii rei operam inſumebat, & fortuna aliud dedit, Di : 
rerum Domino, leg. 63. F. 3. See, alſo, Mr. de Bynker/bock's Obſervations, J. it. c. 4. where he confutes the contrary A 

1 See l. v. c. 3. F. 3. and Not. 1. following. Grottus, 1. ii. c. 8. 5 7. Philoſtrat. in wit. Sophiſt. I. ii. and in Herod. F. 2. Mr. 
Domat's Publick Right, 1. i. tit. 6. Sect. 3. f. 7. and Mr. Titius's Jus Privatum Romano-German. I. viii. c. 13. 5. 3. &c. 

2 The Law is, Tem cx, que ex hoſtibus capimus, jure gentium ſtatim noſtra fiunt. Bello capta———tqjus fiunt, 3 
poſefſionem nactus eft, Inſtit. I. ii. tit. 1. $. 17. And Digeſt, 1. xli. tit. 2. leg. 1. f. 1. See what our Author ſays, I. vill. c. ö. 


9.17 


1 But even in War, this Right is founded on the Conſent of our Enemies made Priſoners, as our Author acknowledges, I. N 

cap. 3. F. 5. Thus until a Priſoner has expreſsly or tacitly conſented to the Loſs of his Liberty, the Subjection in which 1s 

queror holds him is an Act of Violence, and is only ſupported by Force. Farche 
| 7 


For he 


R. 1. xli. tit. 1. De acguir. 


gui primus eorun 
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| is very particular, this vio- Indeed Gretius * ſeems to reckon Sovereignty a- 
CRE = ile Method. may, likewiſe, in- mongſt the Objects of Occupancy; whilſt he tells 
— os a Sovercignty over Men *: Whereas o- us, That in Things which belong to no Bedy, there are 
ch - viſe Men do not come under the Object 7two Rights which may be in this manner acquired, 
of Occupancy whether ſubject to a Lord, or en- Sovereignty, and Dominic, as diſtinguiſhed from Sove- 
. ing their natural Freedom; excepting only that reignty, But this A ſſertion mult be explained with 
= —— Caſe of expoſed Infants * , who be- great Caution and Dexterity. For Sovereignty in 
longed to thoſe that found and preſerved them. proper Speech is applied only to Men J which, ex- 
For Liberty, as well as all other Rights, is attend- cept in War, and in the Caſe but now mentioned, 
ed with this Effect, that it cannot paſs without my cannot be obtained by Occupancy : Becauſe he who 
Conſent, into the Power of any other Man beſides is not Another”s, is not therefore No Bedy's but bis 
an Enemy. But now Occupancy in thoſe Things Own. But we improperly uſe the Term of Sove- 
which are capable of it, ſuppoſeth no Conſent ; but reignty in ſpeaking of Places or Territories; for 
to the Completion of it theſe two Points only are then the Effect of it is only this, That no one can 
required; Firſt, The Act of the Occupant, in fix in ſuch a Place without the Sovereign's Conſent; 
ſeizing on ſuch Things; and Secondly, The Abſence and they who come to ſojourn there only for a 
of all Right on the Part of the Objects, which Time, are, during that Space, obliged to acknow- 
might elſe hinder them from being acquired by this ledge his Juriſdiction. : | 
Means. Hence when-upon the Deceaſe of a Man But now this Sovereignty is really nothing elſe 
who hath ro Heir to ſucceed him 5, either by Teſ- but 7 the Effect of that Dominion or Property which 
tament, or by Law, all thoſe Rights die with him, was before eſtabliſhed over the Place, and includes 
which he held over Things or Perſons, the Things a Power and Command over Men, indirectly, and 
paſs to the next Occupant, but the Perſons recover by Conſequence. | 
their natural Liberty. For we can hardly imagine, take to his own Uſe, without my Leave: And he 
that there was ever one Inſtance of a Wretch ſo that enters a Place belonging to me, is ſo far at 
baſely low-ſpirited, as that he would voluntarily de- leaſt under my Rule and Guidance, as that I may 
ſert his Freedom, and, as it were, give it up to any one hinder him from endamaging my Dominion, or 


that would accept of the Reſignation. Should Men may provide that my Rzght over the Place ſhall 
in this Caſe beever ſo much inclined to continue in a not ſuffer on his Account. 
ſervile Condition, yet, at leaſt, they will reſerve to 


themſelves the Power of chooſing their own Maſter. 


Becauſe what is mine, none can 


SHAP VI 
Of Aaditional Acquiremente. 


1. How many ſorts of Additions there are. 
11. Additions properly belong to the Owner of the 
thing. h vill. The Camvaſs with the Pifture. 


111. How many ſorts of Fruits. 1x, The Purple with the Garment. 
iv. The young ones of Beaſts belong to the Owner of x. Of New Models in Things. 


the Damm or Mother. x1. Of whole Countries leſt by Waters. 
v. Things planted paſs with the Soil. x11. Of Fields belonging to private Perſons, 


vi. How Buildings go along with the Soil, 
vii. The Paper goes along with the Writing. 


* 


N OST of thoſe things which are ſubject to 

the Dominion of Men, have this common 
Affection, That they do not always continue in 
the ſame State, but abound with great variety of 
Increaſe. Some of them ſwell their inward Sub- 
ſtance to larger Dimenſions, ſome receive external 
Improvements; others are attended with ſeveral 


Fruits and Advantages of a different kind from 
themſelves; many riſe very conſiderably in Value, 
from the Faſhion and Figure which human Indu- 
ſtry hath put upon them. All theſe additional Pro- 
fits may be compriſed under the general Term of 
Acceſſions *, and will, for the moſt part, fall under 
one of theſe two Claſſes: Thoſe which proceed 
; pure- 
Vid. Hobbes, De Cive, c. . ſ. 4. „ 


* 


Ades quidem ut I liberi homines in ſervitutem noſtram deducantur; qui tamen, fi evaſerint neftram poteſtatem, & ad ſuos rever 
fuerint, 1 ftatum recipiunt. vid. In/tit. ubi ſupra, TO det 

* Although the Turks pretend, that, when a Stranger comes into their Country, they have a Right to confiſcate his Goods, 
and take him for their Slave, 


eſpecially if he belongs not to a Nation in Amity or Alliance with them. See Mr. de Pynker/boc# 
Diſcourſe, De Dominio Maris, 8 f - | 4 r de Pynkerfpock's 


3 Conſult here what Grotius ſays, lib. li. cap ix. F. 1. numb. z. 
+ See what is ſaid, 1. vi. c. 2. F. 3. following. | 
5 I have here left out a Sentence which I met with a little higher, where it is much better placed. | 
wa: the illuſtrious Mr. Byzker/boek's Treatiſe, entitled, The competent Judge of Ambaſſadors, with my Notes, cap. ii. F. 3. 
17 


99. 
7 Add here what I have ſaid upon Grotius, 


» All that our Author means by this Word 
Principal or Body of the Thin 
cefſionis loco cedunt, Di 


lib. ii. cap. 3. $. 9. not. 5. 
Aeceſſiones, or Acceſſions, may be looked upon as an Acceſſory, which follows the 
g. For, to ſpeak with the Roman Lawyers, it ſignifies, Quæcunque aliis adjunda, five adjefta, ac- 


. eſt, I. vi. tit. 1. De rei windic. leg. 23. F. 5. In truth, as Mr. Titius obſerves, Obſerv. 297. our Author 
es not well to refer the Acquiſition of Acceſſories to primitive Acquiſitions. See 5. 1. of the foregoing Chapter. For it ap- 


pears 
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purely from the Nature of the things, without the 
Aſſiſtance of any human Act; and thoſe which the 
Labour and Diligence of Men doth either wholly, 
or in part, procure, | 
IT. It is a general Rule in this Caſe, That who- 
ever is Owner of a thing, to him, likewiſe, belong 
the Acceſſions of it: Which evidently flows from 
the very Nature of Property, and from the End 
for which it was firſt introduced; inaſmuch as the 
Poſſeſſion of many things would be vain and uſe- 
leſs, ſhould the Fruits of them accrue to others; 
and the common Peace of Mankind would be very 
little promoted, if other Perſons might challenge 
theſe Improvements with the ſame Right and Title, 
as the Proprietor of the Subſtance to which they 
adhere. It is needleſs therefore to derive the Do- 
minion of Acceſſions from the Title of a feigned Oc- 
cupancy, by which we ſhould ſeem, through the In- 
tervention of a thing belonging to us, to take poſ- 
ſeſſion of any After-improvement ; or, by virtue 
of which, a Thing already our own, ſhould be 
ſuppoſed, on account of its Pre-eminence, to make 
ſome other inferior thing cleave to it, as an Appen- 
dage. 
bit . The Increments *, Multiplication, and 
Profits of any kind of things are uſually ſtiled 
Fruits; except that the Increaſe of Animals hath 
the peculiar Name of Fætus, or the Breed. Fruits 
are moſt commonly divided into thoſe of which 
the thing itſelf is the proper Cauſe and Original, 
and those of which it is only the Occaſion. The 
former are called natural: The latter legal or ci- 
vil*, Amongſt the natural, ſome ariſe from the 
bare Operation of Nature, without the Culture 
or Labour of Men: In others, we aſſiſt Nature's 
Strength ©, and render her more kind and fertile by 
our own Pains, whether in a greater or leſſer Pro- 
portion : On which account theſe are wont, likewiſe, 


Add Ziegler ad Grot. I. ii. c. 8. ſ. 18. & Selden, ibid. 


Book IV. 
to be termed, The Fruits of Induſtry. KL 
Fruits, we ſee Inſtances 0 rea 9755 * 
Carriages, and the like. It is obſervable 2 
Fruits of the former kind, ſo long as they are — 
ſeparated from the thing whence they proceed — 
looked on as Parts of it; but when ſeparated 5 
they are conſidered as diſtinet Beings: But both 
kinds agree in this; That they belong to him wh 
is Maſter of the thing from which they flow : 

IV. As for the Breed of Animals 9; it hath been 
generally determined, That they ſhould follow the 
Venter , and ſo ſhould belong to the Owner of the 
Female, not of the Male ; not only for this Rea. 
ſon, becauſe the Male is for the moſt part un- 
known, but, likewiſe, becauſe the young was once a 
Part of the Female, as it never was of the Male: 
and becauſe what the former contributes to the 
Birth, is much more conſiderable than what pro- 
ceeds from the latter; though we ſhould allow 
them to be equal, when looked on barely as natural 
Cauſes : For the 5 ＋ here is not whether the 
Exiſtence of the Calf is to be aſcribed more to the 
Cow, or to the Bull; but whether the Calf belongs 
rather to the Proprietor of the one, than of the 
other. Now the Male is obliged to little Trouble 
ſo that his Service in this reſpect brings very littl 
or no Damage to the Owner. But the Female 
whilſt ſhe carries her Burthen, is almoſt uſeleſs to 
all other Purpoſes, and beſides requires, at this 
time, more than ordinary Care and Charge in the 
keeping: Therefore, at leaſt, the Owner of the 
Male cannot pretend to ſo much Merit as the Owner 
of the Female. Eſpecially, ſince one Sire is ſuffici- 
ent for a great number of Breeders, Yet in caſe a 
Man keeps Males purely for this Uſe, it is but juſt 
he ſhould receive ſome Conſideration from others 
who ſhall deſire to imploy them *, 

V. It is, likewiſe, a common Rule *, That things 
planted 


— 


ciples of the Szoicks, it is abſurd to look upon a human Creature as a Fruit, for whoſe Uſe Nature has allotted all other Fruits 


De rei vindic. leg. b. F. 2. See the ſame Title in the 


ars, by the Examples here treated of, that we often acquire, by an acceſſorial Right, Things belonging to others. There are, al- 
o, ſeveral ſorts of Acceſlories which interpoſe without producing any Acquiſition themſelves, and which only gain an Opportunity 
of getting ſomething, either by the Conſent of Parties, or by virtue of ſome poſitive Conſtitutions of Law. 

1 This Rule is very uncertain and imperfect, and we may better put theſe two inſtead of it. I. If the Addition made to a 
Thing belonging to us, proceed from the Thing itſelf, or from any Act of our own; and if coming otherways it belongs to No- 
body, it is naturally our Acquirement, or, at leaſt, we cannot be deprived of it upon the Account of any other. II. But if the 
Thing or Work which is added to our Poſſeſſion belongs wholly or in part to another, it naturally follows, that there mult be a 
kind of Community in relation to the whole between us and him, fo that one of us muſt transfer his Right to the other, though 
this does not often happen ; for this Community ends, and, conſequently, the additional Acquirement is then made, either by 
the mutual Agreement of the Parties, or by the Settlement of ſome poſitive Law, which ends the Difference according to the 
Nature of the Circumſtances, and Maxims of Equity, Titiusr's Obſerv. 298. See, alſo, his Obſervations in Compend. Lauterbach, 
Ob/erv. 1018. and his Jus Privatum-Romano-Germen. printed in in 1709. I. iii. c. 5. $. 25, Se. 

2 The Roman Lawyers underſtand by Fruits what remains over and above any recent Acts or Deeds, So they ſay, Fucbis in- 
telliguntur deductis expenſfis, que querendorum, cogendorum, conſervandorumgue eorum gratia fiunt, Digeſt. I. v. tit. 3. De herai- 
tatis petitione, leg. 36. F. 5. See, alſo, Cod. I. vii. tit. 51. de fructilus, &fc. leg. 1. | 

3 This Author obſerves here, that that which is brought forth by a Beaſt has a particular Name given it, viz. the Fætus; 
but this takes Place only in Latin; and we, likewiſe, (as every one knows) uſe the ſame Word, Fætus, in ſpeaking of Plants. I 
may add, alſo, that the Word Frudus is ſometimes attributed to young Beaſts, as Mr. Nood? ſhews us in his Obſervations, 1, i. c. 
10. p. 55. 

4 or egitimi, Which cannot be well expreſſed in French, but imports, that they ariſe from a Right founded on the Law. 

s As for Example, Forage, Fruits of 'Trees that grow wild, Underwoods, the Ore of Mines, and Stones of Quarries. 

6s As Bread-Corn, and other ſorts of Grain, Ec. i 

7 So, according to the Reman Lawyers, Fruits hanging on the Boughs, which are not yet gathered, or fallen, but joined with 
the Tree, are Part of the Ground. Fructus pendentes pars fundi videntur, Digelt. 1. vi. tit. 1. De rei vindic. leg. 44 * 

s So the Civil Law, Prædiorum urbanorum penſimes pro fructibus accipiuntur, Digeſt. I. xxii. tit. 1. De uſuris & frufibus, 
&c. leg. 36. Operæ quogue ſervorum in eadem erunt cauſa, qua ſunt penſiones, item vecfuræ navium & jumentornm, I. v. tit. 3. De 
heredit. petit. leg. 29. $. FI 32. 

9 The Roman Lawyers do not reckon the Children of a Female Slave among Fruits ; becauſe, ſay they, according to the Prin- 


which it produceth. In pecudum frudtu etiam fetus eft, ficut lac, pilus, & lana. Partus vers ancillæ in fructu non e — 
ſurdum enim widebatur, hominem in fructu eſſe, cum omnes Far- a rerum natura gratia hominis comparaverit, Inſtit 1. ii. tit. 1. De 
rerum diwiſ. &c. F. 37. See c. 8. 5. 7. following. Others ſay, it is only becauſe à Female Slave is ordinarily bought to do the Service 
ſhe is able, and not bring Children into the World; Quia non temere ancillæ jus rei cauſa comparantur, ut pariant, Digeſt. I. v. t. 3. 
De heredit. petit. leg. 27. in init. See, alſo, Vinnius upon that Part of the Inſtitutes, which we have cited a little above. 

10 So the Law appoints, Si eguam meam equus tuus A ng fecerit, non Me tuum, ſed meum, quod natum eft, Digeſt. J. vi. t. l. 
ode, leg. 7. | L 

1: The Roman Law is, Si Titius alienam plantam in ſolo ſus +. ipfius crit; & ex diverſo, fi Titius ſuam plantam in Mæ vi. 
ſolo pofuerit, Mevii planta erit: Si mode utroque caſu radicts egerit ; ante enim quam radices egerit, us permantt. cus erat 
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CHap. VII. 


ted or ſown ſhall go with the Soil; becauſe 
— are not only nouriſhed by it, but, growing in- 
to a molt ſtrict Union, are made, as it were, Parts 
of the ſame Body. For which Reaſon it is farther 
required, that they ſhall have taken Root; they be- 
longing until then to their firſt Owner. Yet Gro- 
/jus is of Opinion, That this Appointment proceeds 
only from poſitrve, and not from-natural Lato; fince 
the Nouriſhment of a thing already exiſtent, being no 
more than a part of that thing, the Lord of the Soil 
can only pretend to a part in the Right over it; which, 
naturally ſpeaking, cannot take away the Right of him 
who owned the Seed, the Plant, or the Tree: And 
therefore in this Caſe the thing muſt be held in common 
by them both. But notwithſtanding what is thus ob- 
jected, the Roman Laws, in giving the former 
Judgment, went on very good Reaſon. For they 
did not hereby deſign that the Owner of the Seed, 
the Plant, or the Tree, provided he acted with ho- 
neſt Intention, ſhould ſuffer an utter Loſs ; nor do 
they forbid but that the two Proprietors may, 
if they pleaſe, hold the thing henceforth in com- 
mon *, according as the Uſe and Benefit of the 
Ground on the one fide, and the Worth and Ex- 
cellency of the Plant on the other ſide, ſhall aſſign 
them their fixed Proportions. But becauſe they 
would compel no Man to hold on in a common 
Poſſeſſion againſt his Will, and becauſe ſuch things 
as theſe are incapable of Diviſion, therefore they 
take the Queſtion to be, Whether it will not be more 
equitable to aſſign the whole thing to one of the two 
Proprietors, with this Burthen, That he ſhall be ob- 
liged to pay the other the Value of what he re- 
ceives from him ? Now here, ſince it happens moſt 
frequently, that the things we ſpeak of, being 
cloſely knit and faſtened to the Earth about them 3, 
cannot conveniently be tranſplanted, or be any 
way preſerved out of their Place, it was thought 


a Lib. ii. c. 8. F. 22. 
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fit to ordain in general, that things ſet or ſown 
ſhould go with the Soil; yet fo, as that the Lord 
of the Soil ſhall ſatisfy the other Party for his Seed, 
or his Plant, in caſe he acted like an honeſt Man “. 
Yet if a Perſon ſows my Field with a meaner 
Grain, when I deſigned it for one more generous, 
here I do not ſeem obliged ſo much as to pay him for 
the Seed; it being really a Damage to me, that 
my Ground is like, to afford fo ignoble a Crop. 
But ſhould the Plants admit of being removed, eſ- 
pecially if they be more in Value than the Uſe of 
the Soil amounts to, it would, no doubt, be equi- 
table that the Owner of the Plants ſhould be allow- 
ed to take them away, only paying the other for 
the Uſe of his Ground. On which Point the Law 
of Solon is remarkable; He commanded (lays Plu- 
tarch, in Sol. p. 91. Ed. Wech.) that every Perſon, 
who planted the common kinds of Trees in his own 
Ground, ſhould ſet them at froe Feet diſtance from his 
Neighbours, But that he who jet a Fig-Tree, or an 
Olive-Tree, ſhould enlarge the Diſtance to nine Feet ; 
becauſe theſe not only caſt a longer Root, but are very 
miſchievous, when they ſtand too near ſome others ; 
either by drawing away the Nouriſhment from them, 
or by ſending out a Steam offenſive and hurtful to 
them. 

VI. Moſt of what hath been here offered may, 
likewiſe, be applied to the Caſe of Buildings, raiſed 
either on the Ground, or out of the Materials of 
other Men. Indeed if the Structure be moveable, 
it is certain the Lord of the Soil can claim no Right 
to it?; provided it be removed, and Satisfaction 
made him to the Value of what his Ground ſuffered 
by it. If another builds a Houſe with my Mate- 
rials, it is commonly beſt for me to receive the Va- 
lue rather than the things themſelves; ſince what is 
thus fitted to one Building will not ſerve again for 
the like Uſe. But if the Materials are not prejudic- 


Qua ratione autem plant, que terre coaleſcunt, ſolo cedunt ; eadem ratione frumenta quoque, que ſunt ſata, ſolo cedere intelligun- 
tur, Inſtit. I. ii. tit. 1. $. 31, 32. As fora Tree, whoſe Roots ſpread into our Neighbour's Field, ſee Hieron. Magius Miſcell. 
4. 7. and Mr. 7:itius on Lauterbach. Obſerv. 1020, as, alſo, a curious Diſcourſe of Mr. Thomaſius's, De Pretio affettionis in res fun- 
gibiles non cadente, c. 3. F. 63. This laſt, from F. 38. to the End of the Chapter, endeavours to ſhew that the Roman Lawyers 


were very much perplexed in determining the Caſes which preſented themſelves about this Matter, becauſe they argued upon 
ſubtile Principles, rather than by an attentive Conſideration of the Nature and Uſage of 'Thin 


s, Or upon that plain Rule which 
Mr. Thomaſuus lays down, wiz, That we ought to content ourſelves with an Equivalent in ſuch Things as are capable of Reſtitu- 
ton (res fungiviles) and that they ought not to be prized in this Caſe, by the particular Value ſet upon them by. the Owner. 
The Roman Lawyers add this Reſtriction only with Regard to Trees and Plants, as appears from the Place of the I»/titutes, 
which I have quoted in the foregoing Note, and better by this Law of the Code; Si quis ſciens alienum agrum ſevit, vel plantas 
impoſuit, poſtquam he radicibus terram 3 amplexæ, ſolo cedere rationis 705 I. 111. tit. 32. De rei vindic. leg. 11. In ſhort, by what 
eans was it poſſible to recover the Grain once ſown? Yet, to follow the Principle upon which they reaſoned, we muſt apply this 
to Grain ſown in another's Field; for they affirm that a Tree or a Plant belongs to the Owner of the Ground, becauſe whenever 
theſe Things have taken Root, and are nouriſhed by the Juices of the Earth, they are no longer the ſame ; but are conſidered 
as belonging to the Proprietor of the Field by Right of the firſt Occupant. Arbor radicitus eruta, & in alio pofita prius quam coa- 


luerit, prioris domini eft : ubi coaluit, agro credit: & fi rurſus eruta fit, non ad priorem domi num revertitur ; non credibile eft, alia 


terre alimento aliam faftam. Dic. Lib. XI. Tit. I. De adquir. rer. dem. Now, upon this Footing, it is certain that all Grain 
ſown remain the ſame until they have taken Root. 


* The Reman Law admits of no Community in this, 
Cap. viii. J. 19. Not. 4. 
Mr. Thomafius, in the Diſcourſe before quoted, ſays, that theſe Sorts of things are of that Nature, that they may be reſtored 
either by other Things of the ſame kind, or their Value may be given in Money. There are but few People but will be content- 
ed to recover them in that manner ; 


and it rarely happens, that there is any particular Reaſon which may make to inſiſt upon 


recovering what is planted or ſown in the ſame kind. We muſt add this Conſideration to thoſe of our Author. Or, rather, it 
it is the principal one to which we ſhould attend. | 


+ We muſt here obſerve this. For if there was a knaviſh Deſign in him who planted or lowed, I mean, if he knew that the 


— did not belong to him, he deſerves to loſe both his Labour and Property, which he has maliciouſly mixed with the other. 
ithout this every 


. an would be expoſed to ſee his Land ſown or planted with Trees by ſome other, who would get free by loſin 
22 themſelves. See the Law of the Code cited above, Note 2. and Inſtit. I. ii. uh 1. $. 32. We ſhall ot 88 — 
Fg * 1 Juriſprud. Divin. I. ii. c. 10. F. 227. which is this, When a Perſon, with a good Deſign, ſows another Man's 
oa * there a ns a great Dearneſs of Corn, Equity obligeth the Maſter of the Soil to permit the Perſon who ſowed it to 
22 and be contented to accept of Satisfaction for the Uſe of the Ground. 
This is determined in the Digeſts, 1. xli. tit. 1. De acquirend. rerum Domi nio, leg. 60. 
tabulis ligneis fuctum, mobile in Seii predio poſuit. 
N factum Seii, See, alſo, 1. vi. tit. 1. 3 


and other Caſes of the ſame kind. See my Remark upon Grorius, lib. ii. 


Titius horreum frumentarium novum, ex 


Rueritur, uter horrei dominus fit ? Reſpondit, ſecundum que proponerentur, non 
e rei vindic. leg. 38. 
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400 
ed by being thus applied, and I have occaſion for 
them, and cannot conveniently furniſh myſelf with 
others of the ſame kind, then I ought in Equity to 
be allowed the Privilege of ſeizing them for my own 
Service. And though this is forbidden by the Law 
of the Twelve Tables, yet they relieve the Owner 
of the Materials another way, by granting him an 
Action for double their Value. In Caſe a Man 
builds with his own Materials upon another's 
Ground, if he knew what he did , it ſeems hardly 

Mble but that he muſt have had a diſhoneſt De- 
ign; and it being preſumed that he purpoſed to 
ſteal the Ground, the Owner of it doth not ſeem 
obliged to pay the Price of the Materials, or the Hire 
of the Workmen ; or to permit the other Party to 
pull down, and carry off what he brought thither *. 

f there was no Knavery in the Deſign, and the 
Building cannot be removed without being utterly 
demoliſhed, the Roman Law enact, That it ſhall 
go along with the Soil , yet ſo, as that, in caſe the 
Builder be in aftual Poſſeſſion, the Lord of the Soil 
ſhall pay the Price of the Materials, and the Expence 
of the Work *, For though the Pile which is raiſed 
be for the moſt part of greater Value than the Soil 


and Surface on which it ſtands, yet they judged it 


inconvenient, than an immoveable thing ſhould 
cleave as an Appendage to another, which, at leaſt, 
if taken to pieces, 1s moveable. Yet ſtill, if the 
Owner of the Ground can conveniently be without 
the Spot on which the Building is erected, and can- 


Lex Longol ard. |. i. tit. 27. Sect. 1. 
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d Edict. Reg. Theodoric. c. 137. 
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not ſo well purchaſe the Building itſelf, it ſce 
reaſonable, that, upon receiving the Worth of þ; 
Ground, he ſhould leave the Building to be 
enjoyed by the other *. | 
VII. But when the Roman Lawyers exten 4. 
Rule, That things built and ſown hat Fears: * 
Soil, to Papers and Parchments, we cannot ſuh. 
ſcribe to their Opinion *. As if when I, with a ood 
and honeſt Intention, have wrote ſomewha 
ther Man's Paper, I muſt be obliged 
to reſign it to him, only receiving ſome Conſidera 
tion for my Pains in writing. But rather * 
commonly the Writing is of more Worth than the 
Paper, it is much the faireſt Method that the other 
ſhall reſt ſatisfied with being paid for his Paper 5 
Eſpecially, if we reflect on what ſome have added. 
and not without Reaſon, That Paper being uſed. 
doth, as it were, die and periſh ; and that there- 
ſore Writing is of a quite different Nature from 
Building. For the true and proper Eſſence of Pa. 
per ſeems to remain no longer than it continues 
clean and fair, capable of admitting any Characters 
When it is once filled, it paſſeth in the Name of ; 
Book, a Letter, a Roll, or the like. Therefore 
Writing Paper is, in this reſpect, loſt and dead to 
me, that I have no longer the Power of commir. 
ting to it what I pleaſe. And hence, if I do but 
receive the Value of it, I have no Cauſe to com- 
plain, ſince J can furniſh myſelf with new, which 
will ſerve my Occaſions as well. 


ms moſt 


WNAton ano. 
Immediate] 


© Comp. I. 7. f. 10, 11, 12. D. 4+ A. R. D. 


— 


1 This Action is called, actio de tigno juno, underſtanding by tignum all fort of Materials for Building. The Reaſon why the 
Twelve Tables ſo ordered it was, to hinder a Building, that was a great Ornament to the City, from being demoliſhed ſoon after 
it was raiſed. Cum in ſuo ſolo aliguis ex aliena materia e&dificaverit, ipſe intellivitur dominus ædificii, 
catur, ſolo cedit. Nec tamen ideo is, qui materiee dominus fuerat, 
negue ad exhibendum de ea re agere, propter legem duodecim tabularum, qua cavetur, NE QUIS TIGNUM ALIE 

DIBUS SUIS FUNCTUM EXIMERE COGATUR, fed duplum pro eo praflet per actionem, que wocatur de tigns 
jnncto; appellatione autem tigni omnis materia fignificatur, ex qua edificia funt. Quod ideo ng eng e, ne edificia reſcindi neceſſe 
fit, Inſtit. I. ii. tit. 1. f. 29. But if the Building was pulled down for any other Reaſon, then he, 
tained, might recover them if he had not already received double Damages. 2uod 


n 


quia omne quod ſolo inedifs 
ed tantiſper neque vindicare eam $4, 


UM 


definit dominus cus ; 


to whom the Materials apper- 
aliqua ex cauſa dirutum fit edificium, poterit 


materiæ dominus, fi non fuerit duplum jam conſecutus, tunc cam windicare, & ad exhibendum de ea re agere. Many ot the Interpre- 
ters think, and the Sequel of the Diſcourſe ſhews, that the Paragraph of the 1»/titures that I have quoted a Part of, grants an Ac- 
tion for double Damages to the Owner of the Materials againſt the Proprietor of the Ground, provided the other had an honef 
Deſign in Building, 5. e. he made uſe of the Materials, not knowing that they belonged to another, See Arn, YVinnius upon this 
Place. But Mr, Thomafius, in his Diſcourſe already quoted, De pretio affectionis, &c. c. 3. F. 59, &c. maintains, That Je 
bonianus, in compoſing the Inſtitutes, miſapprehended the antient Lawyers, and the Senſe of the twelve Tables, which ſpeaks 
only of him who builds. with an ill Deſign with another's Materials; whence it comes, that in the Digeſts, the Title, O- tigns 
functo, I. xlvii. tit. 3. is placed immediately after that, De furtis. See, alſo, Jau. Vincent Gravina's Orig. Jur. Civil. |. ii. p. 
356, 357. M. Nocdt is of another Opinion, Comment. in Dig. Pag. 192. but, in order to maintain it, he mult leave out of the 
Paragraph in Queſtion theſe Words, / non fuerit duplum jam conſequutus. 

2 Ex diverſo, fi quis in alieno ſolo ex ſua materia domum e&dificaverit, illius fit domus, cujus & ſolum eſt ; ſed hoc caju materie 
dominus proprietatem ejus amittit, quia voluntate jus intelligitur eſſe alienata, utique fi non ignorabat ſe in alieno ſola edificare, & 
ideo licet diruta fit domus, materiam vindicare non pateft, Inſtit. J. ii. tit. 1.4. 30. 

3 Certe illud conſtat, fi in poſſeſſione . edificatore, ſoli dominus petat ſuam eſſe, nec ſolvat pretium materiæ & mercedes fi- 
Brorum, poſſe eum per exceptionem doli mali repelli, utique fi bone fidei poſſefſor fuerit qui adificavit. Nam ſcienti alienum ſolum 4c, 
poteſt objici culpa, quod ædificaverit temere in eo ſolo, quod intelligebat alienum ee, Ibid. See Digeſt. I. xli. tit, 1. De acguir. rerun 
Dominio, leg. 7. F. 10, 11, 12. It appears by this, and other Laws, that when he, who built upon another's Ground, wa 
not in Poſſeſſion of the Building, the Roman Law left him no Remedy to indemnify him for the Value of his Materials, or hs 
Expences in Building, though the great Chua is of another Opinion, See Yinnius upon the Paragraph of the I»/titutes jul 
cited. | 

4 Liter quoque licet auree fint, perinde chartis m:mbraniſque cedunt ac ſolo cedere ſolent ea que inedificantur, aut inſeruntir ; 
ideoque fi in chartis membraniſve tuis carmen, wel hiſtoriam, vel orationem Titius ſcripſerit; hujus corporis, non Titius, ſed tu dominu 
eſe wideris ; ſed fi a Titio petas tuos libros, tuaſuve membranas, nec impenſas ſcripture folvere paratus fis, poterit Titius /e defendert, 

er exceptionem doli mali, utique fi earum chartarum, membranarumve poſſeſranem bona fide nactus e. Inſtit. I. ii. tit. 1. F. 33. Lee 
_ 22, upon $. following. This Place, ſays Mr. Domar, in his Civil Laws in their natural Order, Part I. I. iii. tit. 7. Sect. 2. 
« b. 15, ought to be underitood of ſome other Matter more precious than our Paper, or of a Writing, the Matter of whiciris not of 
« ſuch Value, as to deſerve to be taken from the Owner, as, for Inſtance, what is written upon waxed Tables, which may eaſily 
« be blotted out afterwards. But as for writing on ſuch Paper as ours is, he /ays, that the Owner of the Paper does not become 
the Owner of the Writing, if it were only a ſimple Letter; and much leſs, if they are Writings or Acts of ſome Conſequence.” 
This Explication ſalves in Part the Abſurdity of the Deciſion of the Roman Lawyers; but the Misfortune is, it has no Foundation. 
'The Text is too clear to admit of a favourable Interpretation ; and nothing can better prove that the Notions, which the Roman 
Lawyers have framed of what is to be looked upon as an Acceſſory, are falſe and very ill connected, ſince they make a clear diffe- 
rent Deciſion as to Painting, although the Caſes be exactly the ſame, 

s Francis Hetman; and it comes to the Rule of Mr. Thoma/ius ſpoken of before. See his Diſcourſe, De Pretio affictiemis, 
&c. c. 3. $. 65, 66. and Finnius upon the Paragraph of the I»/titutes, which I have ſet down in the foregoing Note. See, 
alſo, the deceaſed M. De Toureil's Efais de Juriſpr. Queſt, I. where, with his uſual Eloquence, he gives the Reaſons on both 


Sides. 
VIII. They 


They are more in the right, when they de- 
= T a the Table ſhall go along with the 
Pifure * ; the latter being uſually 'of far greater 
Value than the former; and it being eaſy for a 
Man to part with ſo common a thing, upon receiv- 
ing its Price. Yet this very Reaſon ſhews, that in 
ſome Caſes Equity will direct a contrary Deciſion. 
As ſuppoſe a vulgar Dawber, whoſe Skill never 
carried him beyond a Sign- poſt, ſhould have laid 
his vile Colouring upon ſome precious Wood, which 
we ſhould gladly reſcue, as ſoon as poſſible, from 
the Injury it ſuffered ; or if ſome awkard Figures 


—hould be cut in Plates of Gold or Silver, or in 


Pearls and Gems. As it would be an unparalleled 
Impudence for a Raſcal that rubs his Bruſh upon 
my Walls, on that account to claim my Houſe; 
nay farther, ſince this Labour was performed pure- 
ly for his own Humour, he can hardly require to 
be paid for the Work, unleſs perchance the Owner 
of the Houſe be in ſo Circumſtances, as that 
we may think he would willingly have put himſelf 
to ſuch an Expence * . | 

IX. The ſame Lawyers declare *, that Purpie 
applied to, or ay — on another's Garment, 
ſhall go with the Garment, however the former 
may exceed the Value of the latter. Now this may 
be underſtood two Ways; either that a Perſon ſhall 
interweave among his own viler Thread ſome Pur- 
ple Yarn belonging to another “, or that he ſhall 
fit another's Purple Cloth to his own Garment. In 
the former Caſe there is ſcarce the leaſt Doubt, but 
that the Cloth thus made ought to be judged to the 
Owner of the Purple. For that without which a- 
nother thing cannot exiſt 5, and which is, as it 
were, the natural Ground to ſupport and uphold it, 
is not always to be looked on as an Acceſſion to that 
other thing ; but we ought, by all means, to take 
the Value of each thing into the Account; ſo that 
if they are equal in all other Reſpects, that which 
is more precious ſhall draw to it that which is leſs. 
Indeed if we ſpeak of the phyſical Concomitancy 
or Adherence of things, it is neceſſary that Thing 
ſhould go along with another, which cannot be 


2 Lib. xxxviii. D. De rei wvindic. 
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b Vid. lib. vi. tit. 1. D. De rei vindic. 
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without the other; or that the Aajunct ſhall follow 
the Subject. But in aſſigning the Property of Things, 
where we are chiefly to conſider the Price and the 
Uſe of them, and how eaſily a Perſon may bear 
the want of ſuch or ſuch a part of his Poſſeſſions; 
this Reaſon cannot always prevail. : 

As for what Grotius © affirms in this Matter, That 
for the greater Part to ſwallow up tht leſs, is natural 


only in Fact, not in Right ; we allow it under the 


following Senſe. In Fa# what is ſtronger may 
draw to itſelf what is weaker ; but it is not always 
rightful or juſt, that a ſtrong Man ſhould carry off 
the Goods of his weaker Neighbours; or that a 
Perſon ſhould loſe a Thing of his own, which is 
leſs, if it happen to be joined with ſomewhat of 
another's, which is greater. For he who hath but 
the twentieth Part in a Field, is as much a Lord 
and Proprietor, as he who hath the other nineteen. 
But indeed the Queſtion we are now upon is not 
ſtrictly, whether he who hath the greater Part in a 
Thing, ought, on that Score, to gain the leſs ; but 
what Expedient may be found out to decide the 
Buſineſs, in Caſe two Perſons happen to be joint 
Proprietors of a Thing, which they are unable or 
unwilling to hold in common, or to divide, Now 
here certainly the entire Thing ought to be adjudg- 
ed to one of the Parties, upon Condition that he 4 
tisfies the other to the Value of his Share. And 
which of the two Perſons ought, in this Caſe, to 
carry the whole Thing, is to be determined from 
the Price and Excellency of one Share above the o- 
ther, and from conſidering which of the Men is in 
the greateſt Want of that for which they conteſt. 
Thus ſuppoſe a Man to have uſed my Purple in 
a Garment for himſelf, though poſſibly the Purple 
be of much the greater Value, yet it will be my beſt 
way to leave him his Garment ſafe and whole, upon 
receiving Satis faction: for ſhould the Garment be 
taken to Pieces, the other Party muſt needs be 


endamaged; and where's my Advantage in receiv- 


ing my Cloth, when reduced to Rags ? And as for 
the whole Garment, this being already fitted to the 
Body of another, is commonly diſproportioned and 


© Di#. loc. F. 21. 


1 $7 quis in aliena tabula pinxerit 


11 


nobis videtur melius ¶ e, tabulam picturæ cedere. Ridiculum eft enim picturam Apellis wel 


Parrhafii in acceſſionem wiliſſime tabulæ cedere, Inſtit. I. ii. tit. 1. f. 34. See Thomaſius's Diſcourſe; F. 67, and Mr. Titius's Tus 

Privatum Romano-German. I. iii. c. 5. f. 55, Cc. As, alſo, Edmond Merillus, Obſerv. Lib. VIII. Cap. XXVIII. And, after him, 

Mr. Schulting de Turiſpr. Ante-Tuftin. ag; 28. Who beth acknowledge that the Roman Lawyers had done better, according to 
t 


their own Principles, to have conſidere 


e Canvas, or Board, as aſſuming, by the Painting, a new Form, in Conſequence of 


which the Ground or Subſtance ceaſe to exiſt, and therefore the Work belonged to the Painter. 

2 Moſt Lawyers pretend here, that as to what hath been ſown or built in another's Ground, ſo here a good Deſign is neceſſary 
to give right to recover and preſerve the Picture, paying the Value of the Cloth to him to whom it belongs. And indeed, Juſti- 
nian or rather Trebonian tells us in $. 34. before quoted, Utique f bone fidei poſſeſſor fuit ille, qui picturam _— See Vinnius 


above. But to me this Deciſion ſeems to deſerve Amendment. 


If we judge of it by the Law of Nature, whic 


the Roman Law- 


yers profeſſed to follow in theſe Caſes. The Matter on which we paint, as well as that on which we write, is uſually of a ſmall 
Value ; fo that we can have little Reaſon to ſuppoſe an ill Deſign, and that it can happen very rarely ; and when it evidently ap- 
pears, the Principle that hath produced it can never be ſo ill, but he muſt ſee ſo much Worth as to deſerve a much greater Value 
than can belong to him, and ſo not deſire that the Thing which it is incorporated with ſhould be returned to its true Owner. So 
that, unleſs ſome extraordinary Circumſtance aggravate the Fact, Equity, in my Opinion, will engage every Man to be content to 
recover the Value of the Paper, the Canvas, or the Board, or at leaſt, by preſerving the Picture or Writing, indemnify the Painter 
or Writer from loſing his Labour, or without depriving him of the Things, which not being poſſible to be reſtored, would be 
— loſt, as to him, with all that depends on it. 

! alienam purpuram veſtimento ſuo quis intexuerit, licet pretiofior fit purpura, tamen acceſſionis vice cedit veſtimento, ib. C. 26. 
The Roman Law does not relate here the Caſe of Speci mo of ahlch our Author — in the * — 4. * 
in both Caſes we may ſay with Mr. Thomafius, that it ought to be indifferent to the Owner of the Purple, whether he reſtore the 
Wool, or Cloth in kind, or give him another like it, of the ſame Nature, and the ſame Price. So that it is juſt; that he content 
himſelf with this Equivalent, knowing that the other has acted with an honeſt Intention. As to the reſt, in this Example, the 
Roman Lawyers ſpeak of what they call Purple-Studs, in which conſiſted the Latus clawus, and Anguſtus clavus, worn as Orna- 
ments upon their Gowns, and even on their Furniture. The Reader may conſult the Antiquaries who have treated on this Sub- 
Jeet, JET 0 „ Montfaucon, _ Tom. III. Liv. I. Chap. VI. | 

e text Ipeaks the contrary exprelly, ſaying, That without which another cannot exiſt, and which ſupports it, 
ſay ' Phyſically. The Author here through Inadvertence has confounded the Principal with the Acceſſory. FE? cad 
* — 1 3 _— Nuk * omnibus igitur iſtis, in 1 mea res, per præwalentiam, alienam rem trabit, meam- 
Reit, ft eam rem vindicem, &c. Digeſt. I. vi. tit. 1. De rei windic. leg. 23. f. 4. There went before i ately, Se, 
1 r 75 = g. 23. F. 4 e immediately, Sed necefſe 
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unſerviceable for mine. So indeed in all the Com- 
paſs of this Subject it is more eaſy to judge what is 
fit and equitable from the Conſideration of particu- 
lar Caſes, than from any general Deciſion. 

X. As for Specification ', or the turhing a Thing 
into ſuch a Form or Shape, we are firſt of all to 
obſerve, that it cannot ſtrictly and properly be 
ranked amongſt the originary Ways of Acquiſition : 
For ſince, in the Courſe of Nature, nothing can be 
made but out of ſome Matter before exiſting, we 
ought to enquire whoſe that Matter is. If it were 
our own, then, upon the introducing of a new 
Shape, our Dominion ſtill continues, If it were 
no Body's, then we ſhould obtain the Dominion 
of it by the preſent Act of Occupancy. But if it 
were another's, then the Queſtion lies, Whether ' tis 


now to be adjudged to the Owner of the Matter, 


or to the Author of the Form? On which Point 
the old Maſters of the Roman Law being divided *, 
at length they came to this middle Reſolution ; 
That it the Form could be reduced to the firſt rude 
Maſs, then the Thing ſhould go to the Owner of 
the Matter; if not, to him who gave it the new 
Shape and Figure. Some have thought this Di- 
ſtinction to be founded on moſt evident Reaſon ; 
Becauſe, ſay they, when the Shape cannot be thus un- 
made, the Thing ſeems to have utterly periſhed, and ſome 
new Being to have riſen in its Place ; Wherefore it 
ought, in this Caſe, to be adjudged to him who caufed 
it to exiſt under this new Form : Whereas, when the 


Figure may be reduced to the firſ® Lump, then the 


Thing is ſuppoſed till to exiſt, and not to have periſhed at 
the Arrival of the new Form, and, conſequently, not to 
have changed its Owner. Others, on the contrary, 
are of Opinion, that the whole Buſineſs turns on 
this Iſſue, Which of the two, the Matter or the 
Form, is higheſt in Value * 3, In our Judgment, 
neither of theſe Determinations can, with Equity, 
be applied to all Cafes ; but the other particular 
Circumſtances ought, likewiſe, to come under Con- 
ſideration and Regard. Thus ſuppoſe a Man hath 
made Wine, Oil, or Bread out of my Grapes, O- 
lives, and Corn, or hath taken my Honey and 
Wine to mix in a compound Liquor, why ſhould he 
haye a Right to the Forms thus produced rather 
than I, only becauſe they cannot be reſtored to 
their original Matter ? Therefore, if the Things of 
which we are ſpeaking, will admit of Diviſion, 
they ought to be parted according to the Value of 
the Matter, or the Labour in working out the Form. 
Yet in Caſe the Owner of the Matter hath Occaſion 
to enjoy the Thing entire, we tRink that his Claim 
ought, on all Accounts, tobe preferred to that of the 


>» Vid. Connan. Comm. Jur. Civ. 1. iii. c. 6. 


latter, the Faſhioner. Fos Inſtance, Thar if a Ship 


d Vid. I. vi. tit. 1. & 1. 61. D. De rei vindinc. 


Book IV. 
Faſhioner. Thus, if a Man caſts or ſha 
out of another*s Metal; where the * bas 
more precious than the Matter, tis but fair th 
however capable the Thing is of being brou ry 
back to its Principles, yet it ſhould be left in * 
Poſſeſſion of the Faſhioner ; provided he ther de 
ſtore the like Metal in Quantity and Kind = 
pay the juſt Value of it. t a contrary Deco. 
ſeems moſt reaſonable, if I had deſigned that Metal 
for the very ſame Work, of which I ſtand in grea 
Neceſſity, and cannot procure new Metal for — 
Purpoſe. For here Equity will favour the Owne 
of the Matter, though the Form or Make ſhoula 
perchance far excel in Value, 1 

Others conceive, that, in the Caſe before us we 
ought farther to enquire, whether the Power which 
the Matter had to receive a particular Form was 
near, or remote If the former, they think the 
Owner of the Matter ought to be preferred; if the 


be thus made out of the rough Wood belonging to 
another, then it ſhall go to the Builder ; but it the 
Timber were before fitted and prepared tor the build- 
ing a Ship, then the Ship ſhall go to him who owned 
the Timber: That, if a Man works my Jo into 
a Garment for himſelf, he ſhall keep it, when he 
hath done ; but if he cuts a Coat out of my Cloth 
I have a Right to challenge the Coat, and to re. 
fuſe any Equivalent : That a Medicinal Compoſi- 
tion, if the Ingredients were before perfected and 
prepared, ſhall go to the Owner of thoſe Ingredi- 
ents; if not, to the Author of the Compoſition, 
But neither will this Diſtinction alone be always a- 
greeable to the Rule of Equity : For if I hold any 
ſuch Matter in my Poſſeſſion, whether rude and 
unwrought, or whether fitted or diſpoſed to receive 
a Form, which I either keep for Sale, or elſe have 
in ſuch Abundance, as to be ſtill furniſhed for my 
own Occaſions, there's no Reaſon why I ſhould not 
leave ſuch a Thing to the Faſhioner of it, upon his 
refunding the Price of the ſaid Matter. Burt if I 
have deſigned any Quantity of Matter to my own 
particular Uſe, and have no Convenience of pro- 
curing the like, then the Want which I am in, turns 
the Favour of my Sentence on my Side, though per- 
haps the Matter was only in potentia remota, had 
only a diſtant Capacity, not an immediate Fitneſs 
for this Work. Nay, tho' a Man ſhould frame 
a Thing partly out of his own Matter, and partly 
out of another's, yet even this doth not, in all Caſes, 
make it undubitably certain, that the Thing ought 
to be aſſigned to him that made it, on this Reaſon ; 
becauſe the Shape and Figure is not only owing 
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1 Mr. de Courtin (in his Indic.) defines Specification to be the Introduction of a new Form in a Matter belonging to another. 
2 The Words are, Quum ex aliena materia ſpecies aliqua facta fit ab aligus, queri ſolet, quis eorum naturali ratione domi nu fu? 
Et poſt multam & abinianorum & Proculianorum ambiguitatem, placuit media ſententia exiftimantium, fi ea ſpecies ad prioren 
E rudem materiam reduci poſſit, eum videri dominum efſe, qui materiæ domi nus fuerit ; ff non paſſit reduci, eum potius intelligi deminum 
gui fecerit ; ut ecce vas conflatum poteſt ad rudem materiam &ris, vel argenti, vel auri reduci, vinum autem, vel oleum, vel frumentum 
ad wvas, wel olivas, wel ſpicas reverti non poteſt, ac ne mulſum quidem ad vinum wel mel reſolvi poteſt. Quod fi gow ex ſua materia, 
partim ex aliena ſpeciem aliquam fecerit quis, weluti ex ſuo vino & melle alieno mulſum miſcuerit, aut ex ſuis alienis medicament!s 
emplaſtrum aut collyrium, aut ex ſua lana & aliena veſtimentum fecerit, dubitandum non et, hoc caſu eum efſe dominum qui fecerit, c 
non ſolum operam ſuam dederit, ſed & partem ej uſdem materie preftiterit. : 

The moſt plain and general Rule which can be given here is Mr. Thomafius's before-mentioned, according to which the Whole, 
or the Work which ariſeth from two Things belonging to two Perſons, uſually appertains to him that brought it into a new Form, 
becauſe the Matter, for the moſt Part, is of that Nature, that it may be reſtored either in itſelf, or by its Valve in Money. But 
if the Matter be wrought upon, and even tho” the Owner had ſome particular Reaſon to prize it above its juſt Value, as if it be 3 
Silver Cup given us by a Prince, which we have made into a Baſon, the Owner of the Cup ought to be contented with another 
Cup of like Weight, or with the Value of it. For if he ſhould give him the Baſon, or make it again into a Cup of the ſame 
Form, it will not be the ſame Cup which the Prince gave him. The Sum of all is this, if he that turned the Cup into a Baſon, 

knew that the Cup was another Man's, the true Owner may make him pay for the Cup according to his particular Eſtimation. 
See the Diſcourſe, De pretio affectionis, &c. c. 3. F. 43, Oc. 


o 


CHAP. VII o 
is Pains, but he, likewiſe, contributed Part of 
lg For, it may be, his Pains were of 
little Worth, and, likewiſe, his Part of the Ma/zer 
:nconſiderable, ſo that the Malter belonging to the 
other Perſon exceeds both. And again, there are 
ſome Things which take up a certain Quantity of 
Matter ; fo that in any Degree to leſſen it renders 
it unſerviceable, if not abſolutely, yet however to 
that particular Deſign. In this Caſe Judgment 1s 
to be given for him who ſtands moſt in need of 
the Thing thus framed. 1 
As for what remains, Grotius's Aſertion * is uni- 
verſally true, That fince Things conſiſt of Matter and 
Form, as their conſtituent Parts, if the Matter belong 
to one, and the Form to another, there naturally follows 
a Community to each, according to their reſpettive Pro- 
portions * : Fuſt as a whole Body compoſed by the Mix- 
jure of two Parcels of Matter of the ſame Kind, is 
common to the two Owners *, But when a Thing can 
neither conveniently be held in common, nor divided, 
then either poſitive Laws or Equity muſt determine 
which Party ſhall reſign the whole to the other, upon re- 
ceiving the Value of his Share. It is ſtill, in all 
Caſes, to be enquired, Whether the Perſon who be- 
ſtows a Shape on another's Matter, doth it with 
an honeſt or with a diſhoneſt Deſign ? For he who 
acts thus out of a knaviſh Principle, can, by no 
Means, pretend that the Thing belongs to him, ra- 
ther than to the Owner of the Matter, tho? all the 
former Reaſons ſhould concur; that is, tho* the 
Figure ſhould be moſt valuable; tho* the Matter 
ſhould, as it were, be loſt and ſwallowed up in 
the Work; and tho' he ſhould be in very great 
want of what he had thus compacted, For the 
greater Part of the two doth not draw to itſelf the 
leſs, barely by its own Virtue, or on its own Ac- 
count ; but there is required farther ſome probable 
Ground and Plea in the Owner of that Part which 
exceeds, on which he may build his Claim. Hence, 
if a Man, out of wilful and deſigned Fraud, puts a 
new Shape on my Matter, that he may, by this 
Means, rob me of it, he neither gains any Right over 
the Matter by this Act, nor can demand of me a 
Reward for his Labour, any more than a Thief 
who digs thro* my Walls can deſire to be paid for 
his great Trouble in making a new Door into my 
Houſe ; or than one can deſire a Fee, who breaks 
an Impoſthume, otherwiſe incurable, with a Blow 
that he deſigned for my Death ; or than * Autolycus 


* Dic. loc. ſ. 19. 
I. 23. ſ. 2, 3. D. De rei vindic. 
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d Ibid. ſ. 27. Vid |. vi. tit. 1. leg. 3. ſ. 2. & leg. 5. Dig. De rei vindic. 
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could have ask'd a Price for painting the Horſes he 
firſt ſtole. And all this doth not proceed from any 
poſitive Conſtitutions, but from the very Dictate 
and Appointment of natural Reaſon *, tho' Na- 
ture doth not determine any particular Penalty in 
the Caſe. For to have exerciſed ſuch a Villany 
gratis, is not properly a Puniſhment : And, on the 
other Hand, tis moſt juſt and reaſonable, that I 
ſhould not be obliged to pay a Man Wages for en- 
deavouring to do me a Miſchief. | 

XI. What the antient and modern Lawyers 
have ſo laboriouſly delivered concerning, Increment 
by Rivers, depends, for the moſt Part, not ſo 
much on any conſtant and natural Reaſon, as on 
the poſitive Ordinances of particular Nations: And 
therefore we may be allowed to uſe more Brevity 
on this Subject. 

The two chief Enquiries made in the Caſe before 
us are, Firſt, ether the Rivers, by thus ſecretly 
forſaking their Banks, do add to the Dominion of whole 
Territories? And, Secondly, Whether they improve, 
in the like Manner, private Eſtates ? 

The former Queſtion is of greater Moment, in as 
much as it may often prove the Occaſion of great 
Controverſies between Nations ; it being uſual for 
Rivers to lie as the common Boundaries of different 
States. Now when ſuch a River hath any Way al- 
tered its Courſe, the Point in Diſpute is, Whether 
the Limits of the Seigniories, are,likewiſe,changed, and 
whether the additional Land goes to them abe Banks 
it augments ? Here we are firſt of all to ſuppoſe a 
Diſtinction between ſuch States as are limited ?, 
or encompaſſed with artificial Bounds (with which 
we may reckon thoſe that are parcelled out by 
Meaſure, as by the Number of Acres, being as to 
the preſent Buſineſs the ſame) and arcifinian, ſuch 
as are naturally fenced againſt Invaders, with the 
Boundaries of Rivers and Mountains. After this 
we are to enquire, Whether the neighbouring Peo- 
ple of the two oppoſite States left the River be- 
tween them void of particular Dominion, and 
common to the Uſe cf both ; or whether they a- 
greed to fix their reſpective Limits in the midſt of 
it, ſo that half ſhould belong to one People, and 
half to the other ? And laſtly *tis to be conſidered, 
Whether the whole River belongs to one People, 
ſo that the Limits of their Dominions reach to 
the Bank of their Neighbours? If then both the 


States are bounded in the Manner firſt deſcribed, 


© Vid. I. vi. t. 1. 


a * 


1 The Latin is, Si duorum materiæ ex voluntate domi norum confuſe fint, totum id corpus, quod ex con fuſſone fit, utriu 
, 1 4 i i 8 
þ eft, veluti fi qui vina ſua confuderint, aut maſſas argenti vel auri conflaverint z ſed 2 15 Vuſione fit, eſgue commu 


ecies fatta fit, forte ex wino & melle mulſum, aut ex auro & argento eltctrum, 


ciem non dubitatugs Quod fi fortuitu, & non ex voluntate 
idem Juris efſe placuit. 

* dee Hyginus, Fab. 201, with the Note of Munc ler. 

3 Gretius, from whom our Author t 


is diſtributed by the Order of the Prince, 


Out aſſignin any particular Part to each Man, 


diverſe materiæ fint, & ob id propria 


idem juris eft, nam & hoc caſu communem eſſe ſpe- 


dominorum, confuſe fuerint, wel ejuſdem generis materiæ, wel diveſre, 


ook this Diſtinction, had not read carefully enough the antient Wri 
the Bounds of Lands, which is the Cauſe that he has miſtaken their Senſe. — eee 


They call that ager limitatus, Land bounded, which 


to every one a certain Number of Acres compaſſed about with F „u it i 
they are called Lands divided and ap aid, Ie paſſed about with Fences, whence it is that 


nenſura comprebenſus, i. e. a Space of Ground meaſured into Acres, o 


y Lands contained within a certain meaſured Extent, ager 
which a certain Number are given to Men in general, with- 


which from hence is called —" 
(for we m preſerve the Latin Word, having no Term in our . r arcifinian Lands 


arciſinius, qui nulla menſura continetur, 


guage to anſwer it) are thoſe which were not meaſured ; ager eſt 


8 1 lays Frontinus, De re agraria, c. 1. and of which the firſt Occupier appropriates to 


n till, from whence they are named apri torii, Theſe laſt 
unds, and every one fixes them as he pleaſeth, wiz. an Hedge, Rail, Dice "Ms: Thu 1 


1. ü. c. 3. F. 16.) delivers himſelf in general, and he is a ſufficient Jud 


he makes on Grotius, would have been much better, 


tom. iv. 


rotrus juſt cited, 5. 16. & /eq. And on Cap. viii. f. 8. & eg. 


Ff f 2 


ways natural 
N Thus Gronovius the Father (on Grotius, 
e in theſe Matters; but his Notes of another Sort, which 


Matter of good Reaſoning in general, than to gramm de pe Applies! Ct if more to the Stody of the Law of Nature, and 


atical Niceties and Criticiſm, as Mr. Le Clerc ob in his Biblioth. Cho; 
. 266. But tho our Author has made a Miſtake here, by following eee 


t, if he had otherwiſe reaſoned well from this Diſtinction taken in the 


g Grotius inconſiderately, yet the Fault had not been 
Senſe he gives it. See my Notes on the Chapter of 
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by artificial Encloſures, or by Meaſure, which im- 
mediately touch each other, without any void 
Space between, tho* the River ſhould change its 
Courſe, yet the Territories will remain of the ſame 
Extent: Nor can there here be any Room for the 
Caſe before us, ſince whatever Space ſhould thus 
happen to be left, already belongs to one or to the 
| Other State, If the River in the Middle were left 
void and common, then the Ground added to the 
Bank or little Iſlets which ſtart up, ſhall go to 
thoſe who firſt take them into Poſſeſſion : Yet *tis 
moſt convenient, that both the former and the lat- 
ter ſhould be occupied by that People to whoſe 
Banks they are moſt nearly ſeated. If the whole 
River belong to a ſingle State, the Iſlets riſing in 
it ſhall belong to the ſame State only ; but as for 
what is gotten from the River by the oppoſite 
Banks, it feems moſt reaſonable that it ſhould be- 
long entirely to the other People. But it moſt com- 
monly happens, as *tis moſt agreeable, that the 
Lands reaching to the Stream on each Side are ſup- 
poſed to be fenced only with theſe natural Bounds ; 
and that, conſequently, the End of each Dominion 
is to be conceived in the Midſt of the Channel: 
For here the Water, as it plainly ſeparates and di- 
ftinguiſheth the reſpective Lordſhips, ſo it affords 
to each Country a kind of natural Bulwark. Yet 
ſtill it is requiſite, in this Caſe, that the River do 
not, as it were, make a common Cuſtom of drown- 
ing its Banks, and of cutting itſelf out a new 
Channel every Year. When therefore two neigh- 
bouring Nations poſſeſs Lands thus bounded by 
Nature (which, in a doubtful Caſe, is always pre- 
. ſumed) the River, by gradually changing its Cur- 
rent, changeth, likewiſe, the Limits of the Domi- 
nions, and whatever Addition it makes to either 
Side belongs to thoſe on whoſe Banks it falls, pro- 
vided that this Alteration be made by ſmall De- 

ees, and that the River do not at one ſudden 

upture forſake its Channel, and force a new Way. 
For the gaining or loſing of inſenſible Parts, or any 
ſuch Change as entirely leaves the old Shape and 
Figure, ſuffers a Thing to remain, in all * Appear- 
ance, the ſame as it was, And the Conveniency 
of a natural Boundary is too great to be lighted 
and forſaken upon a ſmall Damage. But if a Ri- 
yer, deſerting the Channel it once filled, ſhall have 
broke up another Paſſage for its whole Current; 
and the People, through whoſe Lands it now runs, 
do not think the Advantage of a natural Boundary 
to be of ſo great Conſequence, as that, for the Sake 
of it, they ſhould reſign ſo conſiderable a Part of 
their Territory, then the Borders ſhall continue as 
before, in the Middle of the forſaken Channel. 


Comp. Grot, I. ii, c. 3. .. 16. & ad eum loc. Boecler, & Ziegler. * Vid. I. xix. t. 1. I. 13. f. 14. D. De act. empt. & vendit. 
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judged to belong to the Community, As for the 


Book IV. 
For as a Stone is uſed for a Boundary, not on the 
Account of its Nature, but of its particular Poſ;. 
tion ; ſo a River concludes and ſeparates different 
Countries, not in its vulgar Notion, as *tis a Bulk 
of Water gathered from certain Fountains and Ri. 
vulets, and from other Streams of Note and Size 
and then diſtinguiſhed by a particular Name; but 
as it runs in ſuch a Channel, and hath ſuch Banks 
to encompaſs and confine it *, | 
XII. As to the Lands of private Perſons, in this 
Caſe, we are of Opinion it ought fiſt to be conſi- 
dered, whether the River on which ſuch a parti- 
cular Eſtate happens to lie, divides the Territories 
of two diſtinct Governments; or whether it o 
paſſeth thro* the Dominions of one: And then, 
whether the River be publick or private. In the 
former Caſe it depends abſolutely on the Pleaſure 
of the Government, either to leave ſuch Increments 
in private Hands, or to challenge them for the 
common . For at firſt it generally happened, 
that ſuch or ſuch a People ſeized on this or that 
Tract of Land by the Great, and afterwards par. 
celled out to each Man a particular Poſſeſſion in it, 
uſually contained under a certain and definite Mea- 
ſure. As therefore what remained of the Territory, 
after this Allotment to private Perſons, was till 
the publick Poſſeſſion of the State; ſo whatever 
happens to be added to any particular Share, is, 
likewiſe, ſuppoſed to accrue to the Publick. Yet 
inaſmuch as the adjoining Fields frequently ſuffer 
great Damages from the Rivers by Floods, and be- 
cauſe the Increments we are ſpeaking of, advan- 
cing by ſlow Degrees, ſeem to be of little Conſe. 
quence to the publick Revenue; therefore many 
Governments have thought it a reaſonable Favour 
and Bounty to grant theſe Improvements to the 
Perſons on whoſe Lands they happen to fall. And 
there is the more Equity in this Conſtitution, in 
Caſe the reſpective Perſons were wont to keep up 
the Banks at their own Charge. This Right is pre- 
ſumed to accompany any Piece of Land aſſigned to 
a private Perſon, not by any determinate Meaſure, 
but in groſs ; though perchance in the formal De- 
livery of it ſome Kind of Meaſure might be ex- 
preſſed *: And *tis the ſame Caſe, when in aſſign- 
ing the Bounds of any Land, the neighbouring 
River is mentioned at large. But if this Increment 
be very conſiderable, and far exceeding the Mea- 
ſure of the private Poſſeſſion, then it ſhall be ad- 


Iſlets which ariſe, theſe no private Man can claim 
to himſelf, without the expreſs Grant of the State; 
becauſe, being plainly ſeparated from the particular 
Demeſn, they can on no Account be eſteemed a 


— 
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Hence it is, that the Roman Lawyers take it for certain, Ef, autem alluvio incrementum latens; AV autem id vidttur 

adj ici, quod ita paulatim ad icitur, ut intelligi non poſit, quantum quoquo temporis momento adjiciatur, 

alſo, Digeft. I. xli. tit. 1. De acguir. rerum Dominio, leg. 7. \. 1 
2. The Law is, Qzapropter cujus rei ſpecies eadem confiſteret, rem 


leg. 76. See Grotius, lib. ii. c. 9. F. 3 
3 On the contrary, it is credible, 


which is quoted, l. viii. c. 5. $ 


a Subje& may have to appropriate ſuch Things as he finds without an Owner, within the Bounds of the State, le 
does not depend either upon the tacit or expreſs Will of the Sovereign. After what Manner ſoever the State is formed, the * 
Country belongs to all the Community; and ſo it follows, that the Laws of Union extend fo far as to give the People, or © 

that repreſent them, Right to diſpoſe, in divers Manners, the Goods of each particular Perſon, as far as the publick Good 
the more certain at preſent, becauſe Sovereigns have, or a long Time, enjoyed this Right b) 


See 1. viii, c. 5- This is ſo muc 
Conſent of the People. 


guoque eandem ee exiſtimari, Digeſt. I. v. tit. 1. De Judi, be. 


as Mr. Hertius obſerves, that, for the moſt Part, ſuch as united themſelves together in civil 80- 

cieties, were already every one in particular poſſeſſed of Lands. He alledges a Paſſage in Cicero to this Purpoſe, De Offic. I. ii. c. 21- 
. 2, in the Notes; but it doth not fully prove it; for they who went t 

vacant Country to eſtabliſh themſelves, and build Towns, did, doubtleſs, deſi 

joyment of the Lands, which ſhould be * them, as thoſe who 

ſeveral other Families to ſorm one State. It does not, nevertheleſs, 


1 * 


it. I. ii. c. 1. 5. 20. See, 


ether to find out ſome 
as much to ſecure themſelves the peaceable En- 

Nefling it already, by Right of firſt Occupancy, united to 
low from hence, as Mr. Herrius affirms, that the Right which 
as the firſt Occupiet 


uires. 
the 


Part 
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Part or Increment of it. And their being ſeated 
next to ſuch a Poſſeſſion, is no more an Argument 
that they ought to paſs to the particular Proprietor 
of it, than that any other Man ſhould challenge a 
Part of a Street, or a publick Place, only becauſe 
it lies juſt by his Door, ; 

If a River ſeparates the particular Lands of Per- 
ſons, ſubje& to the ſame State, then, ſince it can 
add nothing on one Side, but what it took from 
the other, *tis, by all Means, reaſonable, that the 
Increment ſhall go to him on whoſe Land the Da- 
mage is committed. Thus the Roman Laws! right- 
ly ordained, That, in Caſe the Violence of the Cur- 
rent adds a Piece to my Land, which it hath torn 
from yours, it ſhall remain your Property as be- 
fore. Which Judgment will more eſpecially hold 
good in floating Lands, ſuch as Strato mentions 
in the Fens of Euphrates, built upon Hurdles of 
Reeds, and moved with Boat-Poles into their for- 
mer Seat, when the Water had carried them off. 
But if it hath ſtuck long upon my Banks, and the 
Trees which it brought with it have there taken 
Root, from that Time forward it ſhall be deemed 
an Acquiſition to my Eſtate, Whence ' tis clear, that 
the Owner of the loſt Fragment ought to have 
brought it back again to its former Place, before 
it was incorporated with my Land, if he intend to 
reſume the Property of it. When *tis uncertain 
what and how much hath. been waſted from ano- 
ther's Soil, the Sufferer is hereby hindered from 
putting in his Claim to the Increment ; which yet, 
according to natural Law, doth not accrue to him 
who owns the Ground where it faſtens, but to the 
People who are Sovereigns of the River. For *tis, 
in the higheſt Manner, agreeable to Reaſon, that 
not only the Water of a common River, and the 
Things contained in it ſhould be publick, but, like- 
wiſe, the Channel, and the Banks, and whatever Im- 
provement either that or theſe happen to gain, For 
it ſeems very improper to ſay, that the Channel, 
conſidered in itſelf, is a Part of the adjacent Land, 
but that it is looked on as publick, ſo long as it's 
covered with the publick River ; which being once 
removed, it becomes private, according to its pri- 
mitive Nature: As if *twas only a Burthen or Ser- 
vice laid on the Grounds of particular Men, that 
they ſhould grant the River a Paſſage thro* them. 

If a River forſakes its Channel, or any Part of 
it, and* cuts out a new Way, ſince the latter is 
taken from the oppoſite Land, the former deſerted 
Channel ought, in Equity, to be adjudged to the 
Owner of the Land, who now ſuffers, to comfort 
him for his Loſs : And in Caſe the River forſakes, 
likewiſe, this new Paſſage, the Ground ſhall then 
return to the antient Proprietor, and not to thoſe 
who poſſeſs the Country about it. But whatever is 
determined in thoſe Caſes of the Increments left 
by the Current, and of the Alteration of Channels ; 


* Geograph. I. xvi. p. 528. Edit. Genev. Caſaub. 
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this, no Doubt, is but juſt, that the Burthen which 
before lay on any Ground, ſhould be leſſened in 
proportion to what it loſeth by ſuch an Accident. 
Which Point, as * Herodotus informs us, was ſet- 
tled amongſt the Egyptians by a particular Law. 

It is not leſs equitable, that Land drowned by a 
Flood ſhould belong to the former Owner, either 
when the Water * is gone off without Trouble, by 
one violent Outlet, or by ſlow Degrees ; or when 
his Pains and Labour have cut out a Paſſage for it. 
But *twill be asked, To whom ſhall the new Bulk of 
Water belong, till ſuch Time as the Land, by draining, 
ſhall be recovered? Here we judge it neceſſary to 
enquire, Whether the drowned Land hath paſſed 
into the Form of a Lake, or a Fen, or whether it 
is added to the Channel of a publick River? In 
the former Caſe, the Lake or the Fen ſhall for 
ever appertain to the Owner of the Ground; 
and in like Manner in the latter Caſe *, for ſo 
long Time as he ſhall entertain any Deſign of re- 
ducing the Current to its former Banks, As for 
private Rivers, which give me in one Place as 
much as they rob me of in another, the Matter 
is clear beyond Diſpute. But what if a River 
belonging to my private Eſtate ſhall make itſelf 
a new Channel through the Ground of another 
Man, ſhall that Part of it which covers my 
Neighbour's Ground belong to me or to him ? 
In our Opinion Judgment ought to be given for 
the latter. Yet till I retain a Right of turning the 
Current to its proper Place. But if I refuſe thus 
to bring back the Current to my own Demeſns, 
I cannot oblige the other Party to pay for the 
Water, nor ſo much as pretend that it ought to 
be common to us both in that Part. For thoſe 
Things which are our own barely on Account of 
their being contained within our Limits or Space, 
and which therefore ſeem Acceſſions to the ſaid 
Space *, when they once happen to get out of it, 
are either to be recalled by our Care and Diligence, 
or elſe to paſs out of our Propriety, and to be rec- 
koned henceforward the natural Increments of the 
new Space to which they are removed. But in all 
theſe Cafes the poſitive Laws of different Govern- 
ments may variouſly determine, as ſhall appear 
convenient, In Argenus Urbicus's Comment we 
find the following Rules laid down, I this be done 
in Lands taken by Occupancy, whatever the Force of 
the Water hath ſtolen away, no one may have the pri- 
vilege of recovering : which Conſideration lays a Ne- 


celſity on Men to keep up their Banks, yet ſo as not to 


endamage their Neighbour. But if it be done in Lands 
that have been meeted out, and aſſigned in Portions to 
diſtinft Owners, then the Poſſeſſor ſhall loſe nothing; 
becauſe every one knows the exact Form and Dimen- 


ſions of what was allotted for his Share in the Hundred 
to which he belongs, 


d Futerpe, p. 81. Edit. H. Steph. 


The Words of the Roman Law are, 
palam eſt eam tuam permanere. Plane ſi lo 
egerint ; ex e tempore videntur vicin 
it.] See Vinnius upon the Place, 


leg. 9, F. 2. But in the Sequel, as upon this whole 


wyers, as it would be eaſy to ſhew, if this was the Place for it. 
* As theſe Inundations happen, for the moſt Part, 
e Banks of the 


unleſs they had not changed their Form, 


10 


: ur Author inconſiderately mentions 


Quod fi vis fluminis de tus predio partem aliquam detraxerit, & wicini prædio attulerit, 
ngtore tempore fundo vicini tui heſerit, arboreſque, quas ſecum traxit, in eum fundum radices 


i fundo acquifite . (It ought to be read Videtur———adquifita, as the Florence MSS. has 
Inflit. I. ii. c. 1. f. 21. and Digep. I. xli. | 


eg. 7. F. 2. and I. Xxxix. tit. 2. De dammo infe&o, &c. 


Subject, our Author follows Principles very different from thoſe of the Raman 


0 thro the Negligence of the Proprietors, who take not ſufficient Care to ſecure 

Rivers bordering upon their Poſſeſſions; ſo the Roman Law did not reſtore Lands overflowed to th 

oy i. e. when they were only covered with Water for a ſmall Time, 
annel. This Mr. Noodt proves againſt the common Opinion of the Lawyers in his Probab. Juris, 

Lakes and Fens in this Place. | 

See Mr. Thoma/ius's Fariſprud. Divin. |, ii. c. 10. f. 151, Ce. 


eir former Owner, 
- without making a true 
„ C. I, 


Concerning 
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Concerning the Lands which border on the Po, 
Caſſius thus determines; ¶ batever the Water waſheih 


away in its ordinary Channel, the Pofſefſor ſhall loſe :. 


Becanſe he ought to defend his own Bank, without pre- 
judicing other Mens Property, But if the Flood fall 
down with a greater Force, ſo as to alter its Channel, 
every Man ſhall regain his own Meaſure ;, becauſe it is 


Of Right over other 
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manifeſt the Damage hoppenet not through the Negteg 
of the Poſſeſſor, but through the Violeme of the Ty. 
rent. If, in this Caſe, the Water form an Jet, it ſhalt 
be his Property from whoſe Land it was taten; but if 
it was borrowed from out of | ſeveral Eflates together 
each Per ſon ſhall receive his own. Comp. Gre, l. vii 
e. 8. f. 8, Sc. and Ziegler ad dict. loc. : 


»„Oo— — 


C HAP. VIII. 
Of Right over other Mens Goods or Poſſeſſions. 


1. A Man may have @ Right over other Mens 
Goods diverſe Ways. OR 

11. How _ Sorts of Right we have over others 
Goods. | 

111. The Right of holding in Fee. 

rv. The Right of a Ground-plat. 

v. The Right of an honeſt Poſſeſſor. 


LCUCH is the Force of Property or Dominion, 
that the Proprietor alone hath Power to diſ- 
poſe of his own Goods; and all others are bound to 
abſtain from them. Yet inaſmuch as the Diviſion 
of Things amongſt Men was not introduced with 
this Deſign, That all Communication of Goods 
ſhould thereupon ceaſe ; it hence comes to paſs, 
not only that we are often,by the Law of Humanity, 
engaged to grant others the Subſtance or the Uſe 
of our own Poſſeſſions, but, likewiſe, that others may 
acquire a Right to them, either perfect or imper- 
fect, and, conſequently, may procure, by a gcod and 
juſt Title, ſome Benefit or Advantage from our 
eculiar, | 
We ſhall here obferve, in ſhort, how many Ways 
this may happen; the whole Subject being ſo large- 
ly explained by the Expoſitors of the Civil Law *. 
II. The chief Rights over the Things of others, 
accruing to Perſons who are not the Proprietors, 
are by fome reduced to theſe five: The Right of 
holding in Fee; the Right of Ground plats, the 
Right of Peſſeſſion upon an honeſt Preſumpiion; Pledges 
or Mortgages, and Services“. 
III. The * Right of holding in Fee, which is 
granted to another by the Owner of an immove- 


2 To whom add Sclien, de Jur. Nat. & Gent. I. vi. c. z. 


— 


p 1 OY 
—— 


vi, Services, what ; and of how many Sorts # 
vii. The Uſe with the Profits. 
vii. The bare Uſe. 
1x. The Habitation, __ 
x. The Works of Servants. 

xi. The Services of City Eſtates : 
X11. And of Country Farms. 


able Thing, upon condition of paying "ſuch a re. 
ſerved Acknowledgment, impowers the Tenant in 
Fee, not only to uſe and enjoy the ſaid Thing after 
the fulleſt Manner, but, likewiſe, to diſpoſe of it; 
though not without ſome little Reſtraint as to the 
Point of Alienation. . The particular Contract, by 
virtue of which this Sort of Right is Immediately 
fettled, can be ranked neither under Buying and 
Selling, nor under Letting and Hiring ; ſince it doth 
not confer an abſolute Property on the other Par- 
ty, and yet a much greater Degree than in ordi- 
nary Leaſes ; but eſpecially ſince the reſerved Ac- 
knowledgment is (commonly ſpeaking) far leſs 
conſiderable than the Rent of vulgar Tenants, As 
the Rules obſerved either by common Law, or by 
particular Agreement, in the renewing of this Con- 
tract, in the Paying of the ſettled Rent, in the Alie- 
nation of the Fee, and in the Continuance of it, the 
Civilians afford us large Information. 
IV. He that either upon paying ſuch a Fine, or 
engaging for ſuch a certain Rent, hath obtained 4% 
+ Right of a Ground- Plat, may enjoy the ſame, and 
make any Diſpoſal or Conveyance of it, as much as 
if he were the fü ſt Proprietor 5 ; and, conſequently, 
may claim the Lordſhip, though not of the * 
U 


* * * * 


* 
4 * 
12 


166%. 
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The Author expreſſes himſelf more clearly in his Abridgment of the Duties of a Man and Citizen, |. i. c. 12. $. 8. thus; 
either by ſome Agreement, or ſome other Way, a Right greater or leſs to obtain ſome certain Profit or Advantage from a Thing 


that belongs to us, &c. 


We may add 7he * of Fealty, of which we ſhall ſpeak in Note 1. of this Chapter. 
0 


XIr. Hertius hath taken Notice of this plain Omiſſion. 


3 The Word Emphyteufis, from which this Tus Emphyteuticum is derived, comes from the Greek Word 4ppursvery, which fignt 
As the Owners of barren Land could not eaſily find ſuch as would farm them, it has been thought ex: 


ſies to engraft or plant. 


pedient to make over theſe ſort of Inheritances for ever, to till, plant, and improve them any Way. By this Agreement t 
prietor of the Ground reſerves to himſelf a certain Rent for ever, and the Emphyteute or Leſſee on the other fide entitles 
to the Profit of his Labour and Induſtry by gathering the Fruits of another's Eſtate, which he has enriched by his own Care, on- 

33 reſtorable to the Leſſor, not only fertile and in a good Condition, but 
the Eſtate, likewiſe, which, in its own Nature, produces no Fruits, although it is otherwiſe of ſome Value, as Houſes and other 


ly paying ſome ſmall Rent. In the Iſſue the Lands 


I ſhall, alfo, by and by ſhew that 


e Pro- 
himſelf 


Buildings are. See Iaſtit. I. iii. c. 25. De Locatione & Conductione, F. 3. Digeſt. L vs. ut; . ager vedtigalis, i. e. * 
ticarius, petatur, Cod. L. iv. tit 66. De Jure Emphyteutico, and Mr. Domat's Civil Laws reduced to their natural Order, Part. * 
I. i. t. 4. Se. 10. Mr. Titins, in his Obſervat. on Lauterl ach, 209. affirms, That it is not neceſſary to make any particular 
kind of the Contract Emphyterſis. * For, ſays he, when we have transferred to another the Property of a Thing either in 
Whole or in Part, if it be done gratuitouſly, it is a Donation ; if at a certain Price, it is a Sale, although there may be ſome pat. 
ticular Clauſes which relate to an annual Rent.” See the ſame Author's Jus Privatum Romano-German, |. ili. c. 11. F. 5) & 
where he, alſo, treats of the Right of Place, 

4 See Chap. 4. F. 2. above. | bi 

This Right may be moſt properly called Dominium utile Fundi, and not Jus Superficiarium, as our Author does. For he that * 
this Right has Power to place any Thing upon the Surface of that Ground, though it belongs to another. I fee now that in ti 
German Language they expreſs themſelves ſometimes in the ſame Manner. And Mr. Hertius has an entire Diſcourſe (among 1 
Comment. and Opuſc. Tom. 3.) which he entitles, De Jure Superficiario. And the Reman Lawyers call him that has tis Rig 6 
Superficiarius, i. e. as they expound it, gui in alieno ſolo ſuperficiem ita habet, ut certam penſionem praftet, Digeſt. J. vi. tit. E. 
rei vindice leg. 74, 75. The Buildings, alſo, which are poſſeſſed after that Manner are named Bona Superficiaria, Digeſt. lv. 15 
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Chap. VIII. 
| et of all that is built upon it. It was other- 
«i 0 the former Caſe; where even profitable Do- 
minion of the Soil belongs to the Tenant of the 
Fee : The Reaſon of introducing ſuch a Right was 
this; That Perſons were willing to admit Strangers 
upon their Land, yet ſo as not to loſe any Thing 
in the Bulk and Dimenſions of it. Therefore they 
made a Grant of the Surface, reſerving the main 
Soil to themſelves, and requiring a moderate annual 
Rent to be paid on this * Conſideration. If the 
Surface be loſt, as ſuppoſe, if the Buildings fall, or 
are conſumed by Fire, the Right of the Ground Te- 
nant * expires, ſo that the Lord of the Ground may 
again diſpoſe of it as he thinks fit. | | 

v. The Right of Poſſeſſion * upom an honeſt Pre. 
ſumption (belonging to thoſe who with a good and 
Gncere Intention receive a Thing of another's from 
a falſe Proprietor, yet upon a uſt Title, and ſuch 

as would otherwiſe be ſufficient to convey the real 
Dominion to them) is thus far equivalent to ict 
Property, That ſuch a Paſſeſſor may challenge all the 
3 Fruits and Profits as his own, may diſpoſe of the 
Thing as he pleaſeth, and defend his Poſſeſſion, 
nay, and ought to be maintained in it by the Laws 
againſt all Claimants, except the uſt Lord. And 
this Poſſeſſion after a certain Term of Years will 
give the Poſſeſſor an irrevocable Dominion, and 

{uch as ſhall hold good even againſt him wao was 

at firſt the lawful Proprietor, On which Point we 

ſhall hereafter enlarge. | 
Now this Right was at rſt ſet on Foot for the 

Benefit of human Commerce, and the Peace of So- 

ciety and Government; to the Intent that he who 

endeavours to obtain a Thing upon a good Title, 
and with an honeſt Mind, ſhould not afterwards be 
unreaſonably oppreſſed, or incommoded; as he 

muſt needs be, were all other Perſons for ſuch a 

Space allowed to diſturb him in his Hold; or were 

he bound, upon the true Proprietor*s challenging the 

Thing, to refund, likewiſe, the Fruits and Profits 

which he had conſumed : Or, Laftly, If his Poſ- 

ſeſſion were always to hang in an uncertain fluctu- 
ating Condition, As indeed it 1s a Rule not only 
enacted by civil Conſtitutions, but, likewiſe, founded 
on natural Reaſon, that every Man ſhall be left to 


* Vid. Zuftin. I. xviii. e. 5. n. 14. Edit. Græv. 


—— — 
— 


Mens Goods or Poſſeſfons. 


bles and Diſquiets might be every Day brought on 


any Perſon, if upon Suit of every Petitioner he 


ſhould be obliged to telinquiſh what he fairly holds, 
and to proſecute the other Party in order to a Re- 
covery *? The Caſe of Pledges or Mortgages will 
hereafter be explained. | 
VI. Services, in reſpect of the Perſon to whom 
they are due, are ſo many Rights of receiving cer- 
tain Profits or Advantages from Things which be- 
long to others, or of abridging the right Owner in 
the Uſe of what he poſſeſſeth, ſo that he ſhall not 
be able to apply it to all Purpoſes. But in reſpect 
of the Perſon who is to pay them, they are ſo many 
Obligations to grant another ſomewhat out of a 
Man's own Poſſeſſion 5; or, for the Benefit of an- 
other to forbear uſing his own Property in ſuch a 
particular Manner. Services, in reſpe&t of the 
Object towards which the Payment of them is di- 
rected, are divided into perſonal and real: Not as if 
the Benefit of each did not ultimately terminate in 
the Perſon, but becauſe ſome Profits of this kind 
accrue to a Man, only on account of his poſſeſſing; 
ſome certain Eſtate *, Which Diſtinction others 
expreſs in this Manner: Atvantages ariſing from 
other Mens Things, either come to a Perſin direfly 
and immediately, on the Score of his being ſuch a Per- 
ſon, or elſe mediately, by the Intervention of ſomewhat 
which he holds as his Property, and to which this Ser- 
vice is owing. 

VII. In the Lift of perſonal Services are common- 
ly reckoned thoſe which follow, Uſe and Profits, Uſe, 
Dwelling, and the Works of Servants 7. Uſe and 
Profits 18 a Right of enjoying freely what belongs to 
another, yet ſo as not to irypair the main Sub- 
ſtance *; or, a Right of receiving all ſuch Advan- 
tages from another's Property, as can ariſe from it 
without injuring the Principal. For, though in the 
ordinary Courſe of Nature, he who is Lord of the 


Thing 1s, alſo, Lord of the Fruits, yet there is no- 
thing to hinder, but that theſe two may be ſeparat- 
ed, and the Dominion or Property lodged in one Per- 
fon, whilſt another hath a Right to all the Benefits. 


b See the Expoſitors of the Civil Law, ad t. 6. I. 2. D. De Publiciana in 
rem actione. Lib. v. c. 10. ſ. 13, Kc. 4 Vid. Grot. I. i 1. 4. Add. I. viii. t. 2. leg. 32. ſ. 1. in fin. D. De ſerwit. pred. urb. 


16. De werborum fienificatione, leg. 49. and the Rent paid Salarium. Vecigal enim hoc fic appellatur, Solarium, ex eo, 


folo pendatur, Digeſt. I. 43. t. 8. Ne 
Matter, I. xliii, t. 18. De Superficiebus. 


— 


quod pro 


quid in loco publico vel itinere fiat, leg. 2. F. 17. See a whole Title in the Dige/ts upon this 


oe 
enjoy what he hath got with an honeſt Intention +, till 
ſuch Time as the Claimant ſhall have demonſtrated 
a ſtronger Right thai Poſſeſſion. _ For what .Trou- 


1 Others differ in their Opinion, becauſe, ſay they, this Part of the Property which the Owner of the Ground transfers to him 
that hath Right of Place, Superficiario, falls in ſome Manner upon the Ground itſelf. See a Book printed at Wittemberg in 1704, 
entitled; Ba/thaſaris Wernheri Furis profefſ. publici, &c. Elementa Jur. Nat. & Gent. &c. c. 14. F 37. And Mr. Hertius is 
of the ſame Opinion. He ſays, unleſs the Parties have agreed otherwiſe, and there be no Rule of the Civil Laws about it, we 
muſt believe that no Man can affirm otherwiſe, than that the Right of Place ends with the firſt Building. Real Servitudes, ada; 


* he, have not ſo great an Effect as this Right of Place, and yet they may be renewed, when the Building to which they are an- 


* nexed, comes to be rebuilt.” 
Noadt, De uſufruttu, 


Digeſt. I. viii. t. 2. De Servitut. 
lib. ii. cap. 11. The Truth is, That all here depends upon knowing upon what Footing the Convention 


Prædiorum urban. leg. 20. F. 2. See, upon this Law, Mr. 


was made, or how the particular Laws of each Country determine in ſuch Caſes, 


The Law ſays, 
3 The Law is, 
leg. 48, in pr 


+ See J. ii. c. 6. $. 4. and 5. aforegoing, and l. iv. c. 12. 
natural Order, Part I. 1. iii. t. 6. SA. = I 


or not doing certain Things. Serwitutum ton ea natura eſt, 
Ile, aut in hoc, 


11 Vel etiam poteſt dividi palſeſſtionis genus in duas ſpecies, ut poſſideatur, aut bona fide, aut non bona fide, Digeſt. 
I. xli. tit. 2. De _ vel amitt. poſſeſfrone, leg. 3. F. 22. 1 & ; * 1 N 


b one fidei emptor non dubie percipiendo fructus etiam ex aliena re ſuos interim facit, non tantum eos gui diligentia & 
epera tus pervenerunt, ſed omnes; quia quod ad fructus attinet, loco domini pene eft. Digeſt. xli. tit. 1. 


De adquir. rerum Domi nio, 


incip. See, alſo, Mr. Noodt's Probab. Juris, 1. ii. c. 7. and what will be ſaid, c. 13. F. 8. following. 
$. 9. and |. v. c. 13. F. 6. as, alſo, Mr. Domat's Civil Laws in their 
5 The Reman Lawyers ſay, That the Nature of Servitude conſiſt 


s not in doing ſomething in fayour of another, but in ſuffering 


ut aliguid faciat guis, veluti viridia tollat, aut amaniorem proſpectum 


The Words of ut in ſuo pingat ; ſed ut aliquid patiatur aut noa faciat, Digeſt. I. viii. tit. 1. De Servitutibus, leg. 15. F. 1. 


the Law are, Servitutes, aut perſonarum ſunt, ut uſus, 


diorum & urbanorum, Di ibi 
„Digeſt. ibid. leg. 1. 
7 Uſuifrudtus eſt jus alieni : 
watur, fruatur, leg. 1. 


s rebus utendi & fruendi ſalva rerum ſubſtantia, Digeſt. 1. vii. t. 1. De uſufrudtu, 


& uſusfruttus ; aut rerum, ut ſervitutes ruſticorum præ- 


S quemadmodum gui: 


. and Inſtit. I. ii. t. 4. princip. We ought to obſerve, that Uſufruit and other Sort of Servitudes are 
igats which we enjoy g 


dee l. vi. c. 2. f. 8 


ratuitouſly : For if we pay an Annual Rent, it will be then a kind of Letting or Hiring. 
following, and Mr, Nood;"s excellent Treatiſe, De Uſufruu, in the 1ſt. Tome of his Works, 


And 
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And this may be ordained and appointed, either by Things are ſo made over to the t | 
the ſtanding Laws of any Government, or by the his — but under this 1. Rr 
occaſional Sentence of the Judge; as when a Thing he give Security to the Heir to reſtore the like Su 
held before in common, cannot conveniently be di- and the like Things, or the Value of the Thins? 
vided any other way: Or by the Act of private when the Term of his Grant is expired. So that - 
Men, as by Teſtament , or by Compact. Only Security here given to the Proprietor doth, as ; 
there is one Caſe which ſeems to require Service by were, ſupply the Place of the real Subſtance vp 
the bare Notion of Nature and Reaſon ; and that is, He that holds the Uſe and Profits of a Thing hath 
That the Father ſhall have the Uſe and Profits of all a Right to claim all the Advantages proceeding fron: 
Goods which fall to the Son in his Minority. It it, as well natural as civil Yet the Roman * 
is evident that Uſe and Profits can be appointed pro- excepted ? the Iſſue of a Maid- ſervant; probably on 
perly in thoſe Things alone which afford ſome out- this Reaſon, That the Deſign of granting rea | 
ward Uſe of themſelves diſtinct from their Subſtances, the Uſe of our Servants reſpected their Work or 
or which are not conſumed by being enjoyed; pro- and not their Off-ſpring. As for the other —＋ 
vided they are really capable of yielding any Ser- Fruit, they become the Tenants of Uſe and Prof 
vice, Ornament, or Delight. But there can be no by taking or gathering them; * that is, when he 
proper room for the like Tenure in Things which hath ſeparated them from the Body or Subſtance, 
are no way ſerviceable but in being ſpent : Inaſmuch and laid them by themſelves. Whence it follows 
as the very Body and Subſtance, and, conſequently, that the Fruits or Profits, if not yet ſeparated, be- 
the Propriety of any Thing, is preſumed to belong long to the Proprietor ; and in Caſe the Tenant for 
to him, who hath a Right to waſte or conſume it at Uſe and Profit dies before he hath gathered them, 
his Pleaſure, Yet it is a Rule in the Civil Law, they cannot be challenged by his Heir : Though 
That Money and other conſumable Things may be if it appear that any Pains were ſpent, or any Tn. 
turned by Will“ into this kind of Tenure, and be duſtry imployed ?, in bringing the Fruits to Per. 
given in Legacy; in which Caſe the Money or fection, it will then be equitable to admit the Heir 


— 


— — 9 ett 1 


Con ſtituitur adbuc uſusfruus, & in judicio familiæ erciſtundæ, & communi dividundo, fi judex alii proprietatem adiudicaxeri 
alii ——— Bigel 1 vii. t. 1. De oſufrabu, Sc. 1. T 3 1. 45 Prop Judicawerit, 
2 Uſusfrudtus pluribus modis conſlituitur, ut ecce fi legatus fuerit, ſed & proprietas deducto uſafructu legari poteſt, ut apud hereden 
maneat uſusfrutus, ibid. princ. Item alii uſumſructum, alii deducto eo fundum legare on nſtit. I. ii. tit. i. F. 1. As a Teſtator 
may bequeath a Property, and leave an Uſufruct, either to an Uſufructua ry, or to tis eir, Or any other Legatee, ſo, alſo, he 
may make a Reſerve of his II ſufruct in a Portion, in a Gift among Survivors, in a Sale, Exchange, Tranſaction, or any other 
Affair of like Nature. Quiſſuis rem aliquam donando, vel in dotem dando, wel vendendo uſumfruftum tjus retinuerit, &c. Cod. 1. 
viii. t. 54. De Donationibus, leg. 28. See, concerning this whole Matter, Mr. Domat's Civil Laws in their natural Order, 


Part. I. I. i. t. 11. 
3 Ft fine teſtamento autem, fs quis velit uſumfructum conſtituere, pactionilus & ſtipulationibus id efficere poteſt, Digeſt. I. vii. t. 1. 


leg. 3. princip. | 
. As an Houſe, Land, a Slave, a Beaſt, &c. But Wine, Oil, Corn, Money, Sc. are not capable of Uſufruit. Conftituitar 
autem uſusfruftus non tantum in fundo & ædibus, verum etiam in ſervis & jumentis, & ceteris \rebus, exceptis iis, que uſu conſu- 
muntur. Nam hæ res, neque naturali ratione, neque civili recipiunt uſumfructum; quo in numero ſunt vinum, oleum, frumentum, veſti- 
menta, quibus proxima eſt pecunia numerata. Namgque ipfo uſu afſidua permutatione quodammodo extinguitur, Inſtit. I. ii. t. 4. F. 2. 
| Trebonianus very improperly reckons, among theſe, Clothes, as Cujacins has obſerved, for they are not conſumed by the fir 
Uſe. See Mr. Noodt's Probab. Juris, I. ii. c. 4. and Mr. Thomaſffus's Diſcourſe, De Pretio affe&. c. 1.4. x8. Medals, and ſuch 
Pieces of Money as are not current, but are collected for their Antiquity, are capable of Uſufruct, as appears by the following 
Law, which Mr. Noodt explains learnedly after his Manner in his Obſervations, I. i. c. 5. Nomiſmatum aureorum vel argenteort 
weterum, quibus pro gemmis uti ſolent, uſusfruftus legari poteſt, Digeſt. l. vii. tit. 1. leg. 28, We may ſay the ſame 2 of Pic- 
tures and Statues. Statue & imaginis uſumfructum bole relingui magis eft, quia & ipſæ habent aliquam utilitatem, fi quo loco oppor- 
tuno ponantur, Ibid. leg. 41 The Antient Lawyers were not agreed upon this Queſtion, Whether we can have the Uſufruct of a 
Thing incorporeal, or ſuch as belong to ſimple Right, as a Permiſſion to paſs through another Man's Ground, or to carry Water 
through it, &c. See the Probabilia Juris of Mr. Nood?, lib. ii. cap. 3. And his Treatiſe De U/ufrudu, lib. i. cap, 22. As 
for myſelf I am of Opinion, that if we conſider the Thing in itſelf, without any of the Subtilties of the Roman Lawyers, there 
is no Difficulty in it, and we may, without ſcruple, affirm it : For theſe Sort of Rights are capable of Eſtimation, and do not periſh 
in the uſing. Nor is it neceſſary that the Ground of an Uſufruct ſhould be a ſenſible Thing, and really exiſt any where but in 
the Mind. It is ſufficient, that it is a Thing that belongs to any one, and from whence we may receive ſome Advantage, with- 
out its ceaſing to exiſt. So, alſo, Debts owing may be reputed a real, good, and a true Fund. 

s Duaff uſusfructus, it is an Expreſſion of the Roman Law, ſed utilitatis cauſa ſenatus cenſuit, poſſe etiam earum rerum uſumfruc- 
tum conſtitui, ut tamen eo nomine hæxedi utiliter caveatur. Itague fi pecuniæ uſusfrutus legatus fit, ita datur legatario, ut gui. fat, 
& legatarius ſatisdet bæredi de tanta pecunia reſtituenda, fi morietur, aut capite minuetur. Cæteræ guoque res ita traduntur legata- 
rio, ut ejus fiant, ſed eftimatis his ſatiſdatur, ut———tanta pecunia reſtituatur, quanti he fuerint eſtimate. Ergo ſenatus nw 

reit quidem earum rerum uſumfruttum ( nec enim poterit ) ſed per cautionem quaſi uſumfructum conſtituit, Inſtit. 1, ii, tit. 4. f. 2. der 
the Title of the Digefts, which treats, De uſufructu earum rerum que uſu conſumuntur vel minuuntur, I. vii. t. 5. 
6 Uſufruttu legato, omnis fructus rei ad fruftuarium — 1 Digeſt. I. vii. tit. 1. De uſufrudtu, & 4— quis utatur, fruatar, 
leg. 7. prin. where we may find all the Particulars at length in the reſt of this Law and the next. he Uſufructuary for Example 
may open Mines, Quarries, Beds of Chalk, Coal, Qc. which are found in the Ground, of which he has the Profit, although the 
; Proprietor himſelf knows nothing of them, provided nevertheleſs that he do no Damage to the Corn, Trees, Vine, and in 2 

Word, all Things uſed in Huſbandry, to which the Owner of the Ground has deſigned it. See Mr. Nood!'s Obſervations, I. i. 
c. 9. This able Lawyer in the following Chapter of the ſame Work examines how, and by Virtue of what, the Uſufructuar) of 
the Ground, where there is Game, may appropriate the Profit and Revenue to himſelf. We may read all this in the Origin, 
and withal the Reflection which Mr. Bernard makes thereon in his Extract of the News of the Republick of Letters, Hril 179 


430, 431. 
9 5 3 Notes on c. 7. $. 4. aforegoing. | | | 
8 Js vero ad quem uſusfruftus fundi pertinet, non aliter fructuum dominus efficitur, quam fi ipſe eos perceperit. Fr ideo licet nu. 
turis fructibus, nondum tamen perceptis, deceſſerit, ad hæredes ejus non 3 fed domino proprietatis acquiruntur. Eadin Int, 
de colono dicuntur, Inſtit. 1. ii. tit. 1. De rerum divifione, &c. F. 36. | 
9 This is no Point of the Roman Law; but the Saxon Law follows a Maxim fo juſt, requiring that, in this laſt Caſe, all tte 
Fruits ſhould belong to the Heir. See Balth. Whernher's Element. Jur. Nat. & Gent, chap. xiv. $. 42. The Reaſon why tit 
Roman Lawyers took from the Heir of the Uſufructuary the Profits not yet received, was that, when a Teſtator, for Inſtance, 
left to one Man the Uſufruit of an Eſtate, and the Property of it to another, the Fruits which were then arrived at Maturity, be- 
longed to the Uſufructuary, who had contributed nothing to their Production, and not to the Proprietor. So the Advantage 


which accrued, in this Caſe, to the Uſufructuary, attoned for the Loſs of his Expences, in cultivating the Land, in the 0 
Caſe. See Digeſt. lib. vii. tit. 1. De Tons leg. xxvii. and lib. xxii. tit. 1. De Uſuris, leg. X. f. 1. The Queſtion 5 0 
is Obligation to make Compenſation. 1 555 : 
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CHAP. VIII. 


ination of them; ſo far, at leaſt, as to 
wo 6 nfare the Pains of the Deceaſed, and to hinder 
him from labouring in vain. Civil Fruits belong to 
the Tenant for Uſe and Profit, till the Time is lapſed, 
for which the Grant was firſt nfade. 2 
Farther, As he who holds a Thing in this Man- 
ner, ought to uſe it like an honeſt Man *, or as be- 
comes a good Huſband, and ſo apply it to that par- 
ricular kind of Advantage, which either the Nature 
of the Thing, or the Will of the Proprietor requires 
ſo is he, likewiſe, bound to guard, maintain, and 
keep it ſafe, and whole; as, alſo, to pay Taxes *, 
Dues, and other Burthens, ordinary and extraordi- 
nary, at leaſt ſuch as do not exceed the main Pro- 
fits. For all theſe Troubles, as well as that of Cul- 
ture and Improvement, neceſſarily fall on him who 
deſires to reap the Benefit and Gain: Nor is it pre- 
ſumed that any Perſon would lay ſo grievous a Hard- 
ſhip on himſelf, as not only to grant another the 
Profits cf his Goods or Eſtate, but, likewiſe, to reſerve 
the Burthens to be diſcharged at his own Expence. 
This Way of holding is ſaid to expire at the De- 
ceaſe of the Tenant * ; becauſe, commonly ſpeak- 


Mens Goods or Poſſeſſions. 409 


ing, at the firſt making ſuch a Grant, the Merit 
of the Party was conſidered, which cannot deſcend 
to others. And inaſmuch as it is a great Burthen 
upon a Man to have the Fruits of his Property paſs 
{till into other Hands, therefore the Words in theſe 
Grants are to be interpreted in the ſtreighteſt Man- 
ner; A that if the Form ran thus, to him and bis 
Heirs,*\t ſhall not be extended to the Heirs in a 
ſecond Deſcent *; ſince the Property of a Thing 


for ever excluded from the Uſe ?, is utterly inſigni- 


cant: In which Senſe we are to take Cicero's Defi- 
nition, Id cujuſque proprium eſt, quo quiſque fruitur 
atque utitur : That's truly the Property of every Man, 
which he uſeth and enjoys. Hence, if a Legacy on- 


ly for the Uſe and Profits was left to a publick Com- 


munity, which, in other Reſpects, may be perpetual, 
yet the Roman Laws ordered *, That the Grant 


ſhould expire at the End of a hundred Years: As it 


muſt ceaſe before, if the State or City be diſſolved 
or razed by the Violence of an Enemy ?. From 
the ſame Grounds it follows, that a Tenure of this 
kind cannot be alienated ** ; becauſe, at that rate, 
the Proprietor's Claim might be for ever ſhifted off, 

and 


— re 


For Example, if a Rent commence at the Beginning of the Year, and the UſufruQtuary die in October, the Heirs ſhall have 


the Produce of the Rent for that Time, and the reſt to January following ſhall return to the Proprietor, See Digeſt. I. vii. tit. 1. 
26, and 58. frincip. 
9 Cavere ork pore PE viri boni arbitratu perceptum iri uſumfruttum, hoc eft, non deteriorem ſe cauſam uſusfructus 
fa@turum, ceteraque facturum, que in re ſua faceret, Digeſt. I. vii. tit. 9. »/ufrufuarius quemadmodum caveat, leg. 1. f. 3. Debet 
enim onmne quod diligens paterfamilias in ſua domo facit & ipſe facere, Ibid. tit. 1. De uſufruftu, &c. leg. 65. mancipiorum quoque 
uſusfrudtus legato non debet abuti, ſed ſecundum conditionem eorum uti, Ibid. leg. 1 5: F. 1. So that the Uſufructuary may neither 
urvey the Ground, nor impoveriſh it, nor change what the Proprietor hath deſigned for his bare Diverſion, though it be to aug- 
ment his Revenue. For Example, he may not cut up the Trees which are planted in a Walk to make himſelf a Garden, or ſow 
it with Corn. Et , forte voluptare fuit prædium, viridaria, wel geſtiones, vel deambulationes arboribus inf; utuoſis opacas, atgue, 
amanas habens, non debebit dejicere, ut forte hortos olitorios faciat, wel aliud quid, quod ad reditum ſpectat, Ibid. leg. 13. F. 4. 
There are ſeveral Laws with this Title that may be conſulted. | 


3 Eum, ad quem uſusfrudus pertinet, ſarta tea ſuis ſumptibus preſtare debere, explorati juris eft, Cod. |. iii. tit. 33. De uſafruct. | 


& habit. & miniſterio o_ leg. 7. This extends to the leaſt Reparations, and other neceſſary nces to improve and preſerve 
the Goods they have the Profit of, For if a Part of a Houſe, for Example, tumble down without the Fault of the Uſufructuary, he 
ſhall not be obliged to rebuild it. S/ gue wetuſtate corruerunt, reficere non cogitur, modica igitur refeftio ad eum pertineat, quoniam 
& alia onexa agnoſcit, uſufrudtu legato, &c. Digelt. I. vii. t. 1. leg. 7.F. 2. Sce 5. following of the ſame Law. 

4 Ut puta ſtipendium, wel tributum, vel ſalarium, vel alimenta ab ca re relicta. See, alſo, Law 27. f. 3. and Lib. xxxiii. tit. 
2. De uſu & uſufr. &c. leg. 28. | 

Morte quoque amitti uſumfruftum, non recipit dubitationem ; cum jus fruendi morte extinguatur, ficuti fi quid aliud quod perſone 
coheret, Digeſt. I. vii. t. 4. Quibut modis uſusfruftus vel uſus amittitur, leg. 3. f. 3. This hath Place even when the U ſufruct 
dies before the Time his Uſufruct expires, or before the Accompliſhment of the Condition, which ſhould put an End to it. See 
Cod. |. ili. t. 33. De uſufr. & habit. &c. leg. 12. For the Reaſon why a certain or uncertain Time is fixed, is only, that the 
Uſufructuary, if he lives beyond it, may not preſerve his Right; fo that if he dies before, the general Rule holds in its full Force 
as to him, Farther, our Author ought not to have forgotten another Way by which his Uſufrutt may be loſt ; and that is, when 
the Time of its Continuance is at an End, or when a certain Condition is accompliſhed, 


6 This is proved commonly by this Law of the Code, I. iii. t. 33. Sancimus & hujuſmodi legatum firmum N [ quis fundum, 


wel aliam rem cuidam teftamento relinqueret, quatenus uſusfruttus apud haredem maneret] & talem uſumfructum una cum harede finiri, 


& illo moriente, wel aliis legitimis modis eum amittente, exſpirare, leg. 14. But it is evident, as others have obſerved, that he treats 
there of the Heir of a Teſtator, and not of the Heir of an Uſufructuary. See Vinnius upon the Inflitutes, J. ii. t. 4. $. 3, and 
Mr. Tisis upon Lauterbach. Obſerv. 225. But above all the Treatiſe of Mr. Noodt, ſo often cited, lib ii. cap. 5. Tadeed it was 


— oy neceſſary to have any expreſs Law upon this Subject; for this Point is a neceſſary Conſequence of th: Nature of Uſufruit 
itſelf 


7 This is the Reaſon which the I»/litutes give, to ſhew how many Ways the Right of an Uſufruct may be extinguiſhed. Ne ramen 


in r inutiles efſent proprietates, ſemper abſcedente uſufructu, placuit certis nodis extingui uſumfruttum, & ad proprietatem 
reverti, J. ii. t. 4.4. 1. 


They regarded this Term as that to which the longeſt Life of Man can extend. Et placuit centum annis tuen dos Nin uſu- 


rd municipes, quia is finis vitæ longevi hominis eft, Digeſt. De aſufructu, &c. 1. vii. t. 1. leg. 56. See alſo]. xxxiii. t. 2. De 


uſu Y uſufrutu, Kc. leg. 8. 

3 The Law does not ſpeak at all of an Enemy; it only ſays, If the Plough had paſſed upon the City, Ec. (i. e.) if it be de- 
ſtroy ed any manner of Way, which may happen by the Order of the Sovereign for the Puniſhment of the Inhabitants. S“ u/us- 
Fructis civitati legetur, & aratrum in eam inducatur. Civita- N definit ; ut paſſa eft Carthago, ideogue quaſi morte deſinis habere 
ufunfrutum, Digeſt. I. vii. t. 4. Quibus modus ufusfr. vel uſus amittitur, leg. 21. The Sacking of a City is expreſſed here with 
with an Alluſion to a Cuſtom of which Horace ſpeaks, 1. i. Ode 16. ST, 

——----— Inprimeretque muris Th' inſulting Army brought unto the Wall 
Hoſlile aratrum exercitus inſolens. The Hoſtile Plough to ſhake it till it fall, 
Tee the Notes of Dion. Gothofred. upon the Law itſelf, of which he treats. And Mr. Noodt, de uſufrufu, lib. ii. cap. 10. 

Fa '* 7, e. The Uſufruct being a Right purely perſonal, it cannot be transferred to a Third; ſo that he acquires and enjoys it in 
is own Name, as if he held it immediately of the Proprietor. But this does not hinder but that the Uſufructuary may not onl 
let it out to farm, but reſign, ſell, or give the Enjoyment of it to a Third. All the Difference is, that the Third Perſon ſhall 
_ it no longer than the UſufruQuary would have it himſelf, and not as long as he would, if he had had the proper and imme- 
late UſufruR, Uſufrufuarius vel ipfe frui ea re vel alii fruendam concedere, wel care, vel wendere poteſt; nam & qui lcat, uti- 
tur, & qui vendit, utitur. Sed & i alii precario concedat wel donet, puto eum uti, atque ideo retineri uſumfructum, igeſt. I. vii. 
2 * leg. 12. 6. 2. Whence it appears, that when the Uſufructuary diſpoſeth of the Enjoyment of the Goods, of which he has the 
9 ruct, _— to his Mind, it is the ſame as if he enjoyed it himſelf ; and in this Caſe the Right of the Uſufrut remains 

ways in the UſufruQuary, though he has transferred the Enjoyment of the Fruits to a Third, as the Expreſſion of the Roman 


»xX1ii, t. 3. De Jure Dotium, leg. 66. This Law is a Matter 


22 implies, Ut ipſum guidem jus remaneat penes maritum [qui fot divortium reddere teneretur uſumfruftum Sundi dotis nomine 
8 8 of 


ptum} percettio vero ſrudtuum ad mulierem pertineat, Digeſt. 
| G 
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and the Thing might paſs to one whom he would 
look upon as an Intruder into his Rights and Poſ- 
ſeſſions. A Grant of Uſe and Profits was, likewiſe, 
according to the Roman Laws, made extinct by the 
two higher Degrees of the Capitis diminutio, or Diſ- 
franchiſement of a Citizen *, For as they were un- 
willing to let this Burthen lie on the Proprietgg, af- 
ter the Party, in whoſe Favour it was at . firt ap- 

inted, could receive no Benefit from it; ſo they 
judged it, by no Means, convenient, that a Perſon, 
who had forfeited the Privilege of a free Subject, 
ſhould be ſtill capable of holding ſuch a Right over 
the Goods of thoſe who were true and lawful Mem- 
bers of the State. 

To proceed ; this Right, by Virtue of ſome 
publick Law, or of ſome private Covenant, may, in 
a certain Period of Time, * be loft by Diſuſe (which 
alters many Things for the worſe) or by uling it in 
a different Manner from the Rules preſcribed 3 ; 
or by impairing the Thing, either through deſigned 
Wickedneſs, or groſs Neglect. The Right is, like- 
wiſe, extinct, if the Thing happen to periſh “; nor 
doth it revive, though the Thing be renewed or re- 
paired; by Reaſon of that ſtriẽt Interpretation which 
this Affair demands. For Inſtance; I build a 
Houſe in the ſame Place with another which I I:ft by 
Fire, it is not judged to be the ſame as the former. 
And indeed, ſince the Work muſt have put me to 
conſiderable Charges, it would be very hard, if I 
muſt raiſe a Building which, on my Side, will turn to 
no Account, 
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Laſtly, If either the Proprietor mak "2h 
Right to the Tenant 5, or "he Tenant dale = 
him, the Uſe and Profit expires; ſince a M ha wa 
not receive Service from what is his own ; or * 
cauſe this and all other Services properly denote, 
a Right over ſomewhat that belongs to —— 
But when a Perſon uſeth his own Poſſeſſion _ 
receives Advantages from it; this he does by Vir 
tue of his Dominion , and wants not a new Title 
or Commiſſion, 

VIII. Ce, as they term it, is when a Man re 
ceives from a Thing belonging to another v, on] 
the daily and neceſſary Service, the Subſtance re. 
maining as before, And this is of leſs Extent than 
Uſe and Profits, the Perſon to whom it is granteg 
being only allowed to take ſo much Advant 
from the Thing, as is ſufficient for himſelf and his 
Dependents; which Allotment is meaſured accord. 
ing to his Dignity and Condition. Thus for In- 
ſtance; As be, who hath obtained the Uſe of ano 
ther's Houſe, may dwell in it with his own Family 
Jo he cannot fairly receive either a Gueſt of long 72 
tinuance ?, or an Inmate who ſhall lodge there without 
being a Member of the ſame domeſtical Society , in Caſe 
the Proprietor himſelf dwells, likewiſe, under the fame 
common Roc; (but it is otherwiſe if the Grant rung 
for the ſole Uſe of the entire Tenement) nor can 
he, according to the regular Courſe, transfer the Uſe to 
another ; it being a Matter of very weighty Conſide- 
ration, and of great Difference, whom a Man takes 
to cohabit with him, As to the Preſervation and 


3 


* — 


of Diſpute among the Interpreters of the Roman Law, about which we may conſult Vinnius on the In/7it. I. ii. t. 4. F. 3. numb. 
4. and Mr. Titius on Lauterb. Obſer. 226. This Law ſuppoſes a Diſpoſition of the antient Reman Law, according to which, when 
the Uſufruftuary had yielded his Right to another Perſon with certain Formalities of Juſtice, the Ceſſion was null, and yet the Uſu- 
fru& returned to the Proprietor. See the Treatiſe of Mr. Nood?, lib. ii. cap. 10. 

 Finitur autem uſusfructus morte xſafructuarii, & duabus cajitis diminutionibus, maxima & media, Inſtit. I. ii. t. 4. F. 3: See, 
alſo, the Code, I. iii. t. 33. leg. 16. F. 2. in fin. And for Diminutio capitis, (i. e.) the Disfranchiſement of a Citizen, of which he 
ſpeaks, ſee what I have obſerved above, 1. iii. c. 6. 5. 3. n. 6. | 

2 That is to ſay, If he neither enjoys himſelf, nor by any other, the Goods of which he has the Uſufruct. This is what is 
called, non uti per tempus, Inſtit. F. 3. wut ſapra. Non utitur (ſay the Lawyers elſewhere} «/ufrufuarius, fi nec ipſe utatur, ne: m- 
mine ejus alius, Digeſt. J. vii. t. 1. * See Note 10. pag. 409. Before Fuftinian the Uſufruct of Things Moveab e was lo. if 
they were not uſed for a Year, and of Things Immoveable in two Years. But that Emperor ordered that the Uſufruct of boi ſhould 
not be loſt, but by Non-uſage for ten Years, if the Uſufructuary was in the Place where the Goods were, and Twenty, if he were 
at a Diſtance. See Code, I. iii. t. 34. De ſervitut. & agua. leg. 13. And Mr. Noodt's Treatiſe, lib. ii. cap. 8. 

3 This is not agreeable to the Roman Law. For they miſunderitood 7u//inian's Words: Et non utendo FER MoDuM & tempus 
ſinĩtur Uſufructus] InsT1T. abi ſapra, F. 3. where he ſpeaks only of Non-uſage during the Time he has determined it. Code, 
ib. iii. tit. xxxiii. De uſafructu. r. Noodt in his Treatiſe, lib. ii. = ix, gives good Proofs of this, and explains the Words in 

Queſtion, by a Manner of ſpeaking very frequent among the antient Writers ; but which, it muſt be —. Trebonian might 
have over-paſſed in Order to avoid all Miſtake. | . 

4 Rei mutations thiterire 1 Pacet. Veluti uſusfrudtus mibi ædium legatus eſt, ædes corruerunt vel exuſte ſunt, fine du- 
bio extinguitur. In this Caſe the Uſufructuary hath neither Right to the Materials nor Place where the Houſe ſtood. Certi/imun 
e/ nec artæ, nec cementorum uſumfructum deberi, Digeſt. 1. vii. t. 4. leg. 5. F. 2. See alſo, leg. 8, 9, 10, 12. 23. A 
enim jus in corpore, quo fublato, & ipfum tolli necefſe ef, Inſtit. I. ii. t 4. in princ. But this muſt be ſome particular Uſufruct, 
when we have an univerſal Uſufruct, (i. e ) over all the Goods, the Enjoyment of the reſt is preſerved. Bonorum autem uſufru#u 
legato, areæ [ edium incenſarum] uſusfructus peti poterit, quoniam qui bonorum ſuorum uſumfructum legat, non ſolum eorum que in ſpecit 
ſunt, ſed & ſubſlantiæ omnis uſumfructum legare videtur, in ſubſtantia autem bonorum etiam area ah igel. I. vii. t. 1. De uf 
fructu, Cc. leg. 34. $. 2. Farther, the Interpreters of the Roman Law ſay, That to know whether the Thing of which we 
have the Uſufruct be deſtroyed, we muſt conſider whether the Name be changed. See Yinnius upon the Inſtitutes, I. ii. t. 4. F- 3+ 
n. 5, 6. See the Treatiſe of Mr. Noodt, lib. ii. cap. 11. 

s Item finitur uſu;fruftus, fi Domino proprietatis ab uſufrutnario cedatur——wel contrario, fi uſufruftarius proprietatem rei at. 
quifierit, que rei conſolidatio appellatur, Inſtit. I. ii. t. 4. F. 3. 

6 Nulli enim res ſua ſervit, Digeſt. 1. viii. t. 2. De ſervitut. pred. urban. leg. 26. princip. See alſo l. vii. t. 6. Si uſusfruts 
petetur, Sec. leg. 5. princip. 

7 Minus autem Juris eft in uſu, quam in uſafructu. Nam is qui fundi nudum habet uſum, nihil ulterius habere intelligitur, quan 
ut oleribus, pomis, floribus, faeno, flramentis & lignis ad uſum quotidianum utatur. By the ſame Roman Laws the Uſer can neither 
ſell, hire, or give away his Right. Nec ulli alii jus quad habet aut lacare, aut vendere, aut gratis concedere poteſt, Inſtit. I. ii. 
t. 5. De uſu & habit. F. 1. This Right is eſtabl:ſhed, and ceaſed in the ſame Manner as the Uſufruct. Iiſdem illis modis, quibut 
/usfruftus conflituitur, etiam nudus uſus conflitui folet, iiſdemque illis modis finitur, quibus & uſusfratus definit. ibid. princip. dee 
Mr. Domat's Civil Laws in their Natural Order, Part I. I. i. t. 11. SeR. 2. 

8 Aliquo enim largius cum ufuario agendum «ft pro dignitate ejus, cui relictus oft uſur, Dig. I. vii. t. 8. De uſu & habit. leg. 12- 


« bo | | | 
, 9 All that our Author ſays here, about the Uſe of an Hovſe, is not at all agreeable to the Roman Law. Therefore the Roma? 
Lawyers differed very much upon this Head, not to ſpeak of the Sophiſtry, with which they ly ge the Subject, as well as that of 
Servitude in general, about which they ſtrove who ſhould be moſt obſcure. See Jobs De la Cofte, on the Title of the Inſtitut6, 


De uſu & habitione, and Mr. Noodt upon the ſame Place. One general Remark may be, alſo, made upon all the Rights treated of 
in this Chapter, which is, That the Laws of each State, and the mutual A ents of Parties, or the Will of him chat gives free. 
ly, may be diverſified a Thouſand Ways. So that no Rule can be made which can abſolutely and unchangeably agree to all Caſes, 
and we mult ſeriouſly attend to the particular Circumſtances of every Affair to decide at laſt (according to the Nature of the Thing 
and Maxims of Equity) what are the Engagements both of him that confers any of theſe Rights, and of him who receive 


them, 


Reparation 


a ae 
ry dd Goat act 

a * 9 I " 
4 * 4 * Y . * 


CHAP. VIII. Mens Goods or Poſſeſſions. 411 
ing 1 ic erſon hath the City. The Occaſion of eſtabliſhing all theſe 
Reparttion of the T' 2 5 to E- — was generally taken from Neighbourhood ; 
— 5 chit if ſuch a Uſe be once granted, there re- a Relation which ma juſtly be thought to border 
Vn o farther Fruit or Benefit to the Proprietor, very near on that of Friendſhip. For, inaſmuch 
— Uſer ſhall be obliged to keep the Thing as it contributed highly both to the Profit and the 
— wy” ſound. If the Profit accruing to both be Pleaſure of Men, that many of them ſhould join 
J * they ſhall maintain or repair the Thing at their Dwellings and Poſſeſſions, which Conveni- 
On Charges 1 But if the Uſe be inconſiderable in ence could ſcarcely ſubſiſt, ſhould each Perſon go 
": riſon with the Profits which the Owner {till about to exclude another from the Uſe of his Pro- 
— to himſelf; in this Caſe it is eaſily pre- perty in every Degree, therefore Neighbours 5 
ſumed, that he intended not to charge it with any wont to ſettle it amongſt themſelves, That ” _ 
Burthen. ſhould uſe his own Things to all Purpoſes, and in 
IX. Dwelling, in the Civil Law, is a Right by Reſpetts, left others ſhould thereby be reduced, as it 
which a Man receives all the Advantages common- Were, 1% Hardſhips and Streights ; but that each Per- 
ly proceeding from the letting out the Houſes of ſon ſhould allow others ſuch a moderate Uſe of what he 
others *. This is of a narrower Compaſs than the himſelf poſſeſſed, as they could not want without great 
Uſe and Profits of the ſame Houſes ; the latter ta- Prejudice to their Affairs 7. Vid. D. lib. vu. t. 6. 
king in, likewiſe, the Benefit ariſing from the Recep- I. I. F. 1, 2. D. Si uſusfr. petatur. & lib. viü. t. 
tion of Goods, and many the like Cauſes. And 1.1. 15. D. De Servit. I. 10. D. De Servit. Urb. 
yet it is of a wider Extent than wn 1 Uſe ; _ pred. |. xx. H. 2. 1. 31. 4. . 
much as the Perſon who hath obtained it, may let ; a 
out the reſpective Buildings to other Tenants, in- een Op. « Deer. . " I : 345» Sc. 
ſtead of inhabiting them himſelf. Toy Ie de laDt, 6515 oder ey y ul velree 
X. By the Right of Servants Works is received all Ez op bong Xen - 5 intra 
the Benefit ariſing from the Labour of another's Terebee 3 lauer, Carr ds yg 3 
Servant. Which Right the Roman Laws make . wat? e vx: 3 ood id . 6 +, » Span 
more contracted, than the Uſe and Profits of the f 70 ne, Op dete at * 
ſame Servant !; becauſe he is capable of Pinging | In Engliſb thus; 
m Advantage by other Means beſides his Work. Call Neighbours firſt, when Wark ; 
; ) ghbours firſt, when Work is to be done; 
1 . 3 Your — . ſtay to dreſs, undreſs'd your Neigh- 
many Rights, by Virtue of which my Neighbour's 1 


Eſtate is charged with yielding ſome certain Advan- 
tage to mine. The Civil Law divides them into 
Services of City-Eftates 5, and Services of Country- 


Ill Neighbours Heaven for Puniſhments deſign'd, 
As good for Bleſſings: If one good you find, 
Think you have found a Trealure—— 


Eftates. By Country-Eſtates are meant Lands, and Socrates (in Xenophon, "Amour. Lib. ti. p. 432. in 
inferior Buildings, erected only for the Convenience fin. Ed. H. Steph.) reckons up theſe Advantages of 
of Agriculture, and Preſervation of Cattle. Un- a Neighbour's Service; To light your Fire when you 
der the Term of City-Eftates are comprehended have Occaſion; to aſſiſt you in any good Office ; to be 
all Buildings deſigned for the Reception of human 
Inhabitants, for the Exerciſe of Commerce, and you happen to fall into any Misfortune, Add. Plata 
the like Uſes, though ſeated at any Diſtance from de LL. lib. viii. p. 915. Edit. Francof. 1602. On 


«© 


Ci domus uſus legatus fit fine fructu, communis refectio oft rei in ſartis tefis, tam heredis, quam uſuarii. Videamus tamen ne 


fe frudum heres accipiat, ipſe reficere debeat. Si vero talis fit res, cujus uſus relegatus eft, ut heres fructum percipere non poſſit, Le- 
gatarius q E e eft. Dune diſtinctis rationem habet, Digeſt. J. vii. t. 8. 3 18. 
i 


* Sed fi cui habitatio legata, fiue aligus modo conſtituta fit, neque uſus videtur, neque uſusfructus, ſed proprium aliguad jus ——non 
folum in ea degere, ſed etiam aliis locare, Inſtit. I. ii. t. 5. § 5. See, alſo, the Code, 1. iii. t. 33, De uſufrud. & Habit. Le. leg. 13. 
We neither loſe this Right by Non uſage, or by a civil Death. See the Digefts, 1. vii. t. 8. De uſu & habit. leg. 10. 


3 Operis ſervi legatis neque uſus neque uſusfruftus in eo legato eſe videtur, I. xxxv. t. 2. Adlegem Falcidiam, leg. 1. $. 0. This 
Right is 2 only by the heat, of the — and not by the wy or Civil Death of him wes might ſo difpoſe of * Slave, nor 
even by Non-uſage. See Digeſe. l. vii. t. 7. De operis ſervorum, and 1. xxxiii. tit. 2. De uſu & uſufruttu, &c. leg. 2. With the 
Commentary of Cujas, Rec. in Dig. tom. vi. Opp. Edit. Fabrot. pag. 1418. Cees. 

As, for Example, when he gains any Thing by Trading, with what belongs to the Uſufructuary. See Iaſtit. lib. ii. tit. 9. 
Per guas perſonas cuique adquir. F. 4. 

5 The Law is, Serwitutes ruſticerum prædiorum & urbanorum, Digeſt. 1. viii. tit. 1. De Servitut. leg. 1. 


that this Diſtinftion is of no Uſe, becauſe it ſhews no Difference as to the Effects of Right. See Mr. Thomajius's Diſcourſe, De 
IS — which is the fifteenth among his Diſcourſes at Leipfick, F. 14. as, alſo, Mr. Titius's Obſerv. on Lauterbach. Com- 
erv. 243. 


The Words of the Law are, Urbana prædia omnia edificia accipimus, non ſolum ea que ſunt in oppidis, ſed & orte 
funt, wel alia meritoria in villis & in victy, vel fi Pretoria 3 tantum web on n Sn LR by rad gary 
Jed materia, Digeſt. lib. 1. t. 16. De werbor. fignificat. leg. 198. This Law, uſually cited here, does not relate to the Matter of 
828 but to the Manner in which we muſt underſtand the Words, Prædia ruftica wel ſuburbana, in Oppoſition to that of 
_— as they ſtand in a Conſtitution of the Emperor Severus, goo pn, Fw Alienation which Tutors or Guardians might make of 

e Effects of their Pupils or Minors, See Cujas upon this Law, and in his Ob/erwations, lib. vii. cap. 3. With Regard to Serwi- 
tudes by thoſe which e to Town-Eftates, they underſtood thoſe which were attached to the Surface, or the Building; ſo that 
on 2 of theſe, whether fituated in Town or Country, they had a Right to ſubje& their Neighbour to certain Services. And 
by erwitudes of Country- Efates, they meant thoſe that were due to the Soil, wherever the Inheritance lay. Serwitutes prediorum, 
2 in * aliz in ſuper ficie conſiſtunt. Di eſt. lib. viii. tit. 1. De Serwit. leg. 3. AZdificia urbana guidem Prædia adpellamus : 
Ter i in Villa edificata ſunt, aqui Servitutes Urbanorum Prædiorum conftitui 5 unt, tit. 4. Communia Prædiorum, &c. 


. 1 ma, however, obſerve, that in Proceſs of Time the Lawyers forgot this Diſtinction, and blended theſe two kinds of 


. This is what Mr. Nood? has proved, as much as the Diſorder and Obſcurity of the Fragments left us will per- 
5 3 that by this Means he has reconciled Things which before appeared inexplicable. See his 9 p- is 2 fu 4 
4 e Rights of Service are not confined to what is abſolutely neceſſary for the Uſe of the Eſtate on which it de bur 


Some maintain, 


. . q r 
703 Nn to whatever is for the Convenience and Pleaſure of the Owner, as much as for his Profit, Sce 3 Modes 
Sore: Faris I. i. c. 2. where we may find many curious Obſervations for the underſtanding of ſeyeral of the Reman Laws about 
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the other ſide, it is a general Rule to be obſerved 
in the challenging theſe Services, that they be not 
Carried too far, and that they be uſed with Mode- 
ſty, ſo as to cauſe no Trouble or Uneaſineſs to thoſe 
that live about us. 

The particular Services of City- Eftates are reckon- 
ed (for the moſt Part) as follows : The Services of 
bearing a Burthen *, by which any Neighbour is 
bound to let my Houſe reſt upon his Wall or Pil- 
lar. The Conſequence of which is, That the Per- 
ſon who owes me this Service, ſhall be, likewiſe, en- 
gaged to repair the ſaid Wall or Pillar, becauſe, o- 
therwiſe, f the Support ſhould fall, the Service 
comes to nothing. The Service of letting in a Beam *, 
by which I am allowed to carry on a Rafter or 
Beam, or any other Piece which joins my Building 
together, till it enters into my Neighbour's Houle, 
and is there faſtened. 

The Service of jutting or ſheating out *, which im- 
powers me to extend any kind of Buikling over the 
Houle or Ground of anather Man, yet lo as not 
to make it reſt upon the ſaid Houſe or Ground : 
As in Balconies, Pent-houſes, and the like. The 
Service of raiſing a Building higher *, by which we 
are bound, though to our own Inconvenience, to 
give another leave, for his Benefit and Advantage, 
to raiſe his Houſe ; which we might otherwiſe for- 
bid, or prevent. 

The Service of not raiſing a Building higher * ; by 
which a Man, for the Profit and Convenience 
of the adjoining, Tenements, is conſtrained to keep 
his Houſe low, or not to raiſe it beyond ſuch a 
fixed Height. | 

The Service of Lights *, by which my Neighbour 
is obliged to admit my Lights, or my Windows 
for the Conveyance of Light. 

The Service of not hindering- Lights , by Means of 
which my Neighbour can attempt nothing towards 
the leſſening or obſcuring the Lights of my Houſe, 

The Service of Proſpect; by which my Neighbour 


» 
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is bound to let me look freely into his 
cannot deprive me of that Benefit, Etate, and 

T he Service of not hindering ProſpeR, by wh: 
Man is tied up from doing fk; Tang in le Et 
which might interrupt a free Proſpect on any Si 
eſpecially towards any delightful Place K 

The Service of receiving Dropping Water ? 
an Obligation to ſuffer any lack 8 
empty themſelves upon our Ground, though to 2 
Burthen and Trouble. 5 

The Service of not receiving Dropping Mater, de. 
notes an Obligation not to turn the ſame lde 
Spouts or Gutters, which are already uſeful to our 
Neighbour, into a new Courſe for our own Advan. 
tage. 

The Service of receiving the River *, by which my 
Neighbour is bound to grant Paſſage to the larger 
Currents which flow (like a River) through my 
Houſe in Pipes, or Canals. 

The Service of not turning away . the River, re- 
ſtraining my Neighbour from diverting any ſuch 
Channel or Stream which iſſues out of his Houſe, 
ſo as to hinder it from paſſing through my Eſtate, 
to my great Benefit. 

Laſtly, We are to reſer to the ſame Head 9, 
The Service of impleying Sinks and Kennels ; of pour. 
ing out any Thing upon a Neighbours Ground, and 
whatever there are beſides of the ſame kind. 

XII. The Services of Country-Eftates ** ; or which 
are due to Lands and Hereditaments imployed in 
Rural Affairs, are commonly reckoned in this Ca- 
talogue. Paſſage ; the Right of a Path for Men to 
walk through my Neighbour's Ground into mine, 
for the Benefit of the latter. Carriage; the Right 
of driving Beaſts or Wains. Road, or Way; the 
Right of going, walking, driving; as, likewiſe, of 
carrying, leading, bearing, and drawing any Thing 
which makes for the Advantage of my Eſtate, 
Water-courſe ;, the Right of bringing Water through 
my Neighbour's Field, for the Benefit of my own; 


* 


De ſervitute, que oneris ferendi cauſa impoſita erit, &c. Digeſt. I. viii. t. 5. Si ſervitus vindicetur, &c. leg. 6. F. 2. Fun 
debere columnam reſiituere, que onus vicinarum ædium firtbat, cijus Mut ædes, que ſervirent, |. viii. t. 2. De ſervit. pred. 


urban. leg. 33. 


2 Tus immittend; tigna in parietem vicini. ibid. leg. 2. See Mr. Thomaſius's Diſcourſe, De Serwit. Stillicidri, F. 59. 

3 Prejiciendi, protegendive, ibid. Inter projetum & immiſſum hoc intereſſe, ait Labeo, quod projefum ect id quod ita provehert- 
tur, ut _— requieſceret, qualia meniana & ſuggrundia ent; immiſſum autem quod ita fieret, ut aliquo loco requieſceret, velili 
ei, que immitterentur, lib. i. t. 16. De werbor. fignificat. leg. 242. See l. v. c. 5. F. 4. infra. and Amm, Marcelli- 


tigna, tre 
mes, l. xxvii. c. 9. in fine, quoted alſo by Mr. Hertius. 
4 Altins tollendi 


aut non extollendi, I. viii. t. 2. ut ſupra. leg. 2. As every one has a Right of Building, as he pleaſes on 


his own Ground, the Servitude of Altius tollendi (by which he has a Right to heighten his Edifice, though it may incommode his 
Neighbour) ſuppoſes, that, according to the Laws, there was a certain determinate Height which no Perion was to exceed, though 
he built upon his own Ground, Now that there was ſuch a Law at Rome, has been ſhewn by ſeveral learned Men, among others 
Fuftus Lipfius, Magnitud. Rom. lib. iii. cap. 4. Briſſon. Select. Antiq. Fur. Civ. lib. i. cap. 1. See, alſo, Finnius on the Inſtitutes, 
and Mr. Noodt's Commentary on the Digeſt. p. 211. Conſequently the Servitude of Altius non tollendi conſiſted in the Right of 
hindering our Neighbour from raiſing his Building as high, as otherwiſe he might lawfolly do: For, with Regard to what was 
under that Height, there was no need of Servitude. See Mr. Noadt on the ſame Place, 
5 [1 minum ſervitute conſiituta id acquifitum videtur, ut vicinus lumina noſtra excipiat. Cum autem ſervitus imponitur, ne lum. 
nibus officiatur, hoc max ime adipti videmur, ut jus fit vicino invitis nobis altius edificare, atque ita minuere lumi na noffrorum ædif 
ciorum, ibid. leg. 4. Theſe two Servitudes which our Author diſtinguiſhes, as is commonly done, are, according to the Reman 
Laws, one and the ſame Thing. For every Proprietor, as ſuch, may make Windows in his Houſe, which look into his Neigh- 
bour's Ground, and it was never yet proved, that there was any Law that ſorbad it. See Mr. Necdt's Commentary, pag. 271. 
Inter ſervitutes, ne luminibus officiatur, & ne perſpectui offendatur, aliud & aliud obJervatur, quod in proſpettu plus gut? habet, 
ne quid ei 2 ad gratiorem proſpectum & liberum. ibid. leg. 15. We may kere apply the ſame Thing, as has been faid in the 
preceding Note, See Mr. Nood? ubi ſupra, pag. 214. ; : 
7 Irem flillicidium avertendi in tectum, vel artam wicini, aut non avertendi, ibid. leg. 2. See, alſo, leg. 20. F. 2, 5, 6. bee, 
alſo, Mr. Thomaſius's Diſcourſe on the ſame Subject. And Mr. NModt's Commentary, pag. 214. : 
* Ur flumen recipiat quis in ædes ſuas wel in aream, Inſtit. 1. ii. t. 3. F. 1. See Mr. Noodt in the ſame Place. 
Jus chace mittende ſervitus eft, Digeſt. I. viii. t. 1. leg. 7. This Service is alſo for Country-Dwellings. See t 3. De ſer. 
wit. pred. ruftic. leg. 2. princip. 1 
10 All this is expreſſed by three different Terms, about the Senſe and Extent of which, the Interpreters are very much div! 1 
Serwitutes rufticorum prædiorum ſunt he: IT ER oft jus tundi, ambulandi homini, non etiam jumentum agendi. Ac r us eff e. aged, 
vel jumentum, vel wehiculum. VIA eft jus eundi, & agendi, & ambulandi, Digeſt. J. viii. t. 3. De ſerwit. pred. ruflic. eg. I. nh 
about this, Mr, Bynker/hoet's Obſervations, I. iv. c. 7. Aquedudtns oft jus aguam ducendi per fundum alienum. In ruſizcts an 
tanda ſint aguæ Ponder, pecoris ad aquam adjuljus, jus paſcendi, calcis ceguendæ, arenæ fodiendæ Etiam ut ———pedamenta 
wvineam ox Vicini predio. ſumantur, &c. ibid. ley. 3. whether 
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whether I uſe this. Vater for the Ground, or for 
the Beaſts, or only to free my Land from an unne- 
ceſſary Burthen and Flood. It is the Nature of 
theſe Services, that they cannot be granted in part, 
being of no Uſe unleſs entire. For, as the Civil 
Law obſerves in one of theſe Inſtances ; 4 Road or 
Way is then wvont to be finiſhed, when it reacheth ei- 
ther to 4 Town, or to ſome high and publick Way, or 
to a Ferry, or to ſome other Farm of the ſame Lord. 
Therefore it would be vain and uſeleſs to obtain a 
Paſſage only through half another's Ground, if we 
were not allowed to go farther, Water-dranght ; 
the Right of fetching Water from a Spring, or 
other Place, for the neceſſary Occaſions of our 
Ground : Which Grant is preſumed to include al- 
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do not over-ſtock it, ſo as to intercept the Ri 
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Beaſts which feed in our Ground, to drink at our 


Neighbour's Pool. To the ſame Head belongs 
The Right of feeding our Cattle on another” s Paſture : 
Concerning which Right it bath been obſerved, 
That the Lord of the Ground, which is charged 
with this Service, is not hereby hindered from feed- 
ing his own Cattle in the ſame Place, de Rick * 
TO 
the other Party. And fo too he, who hath the 
Right of Paſturage, ought not to bring in diſeaſed 
or ſcabby Beaſts, which might communicate the 
Infection to others. | 
Laſtly, To theſe are added, The Right of burn- 
ing Lime, of digging Sand, of cutting Stakes, of fei- 


ling Mood, and of hewing Stone; as they turn to the 
u of Country Eſtates. All which have 
been by others explained more at large *, 


ſo another *, of free Paſſage to the Spring, or 
Well. Waterage for Cattle ; a Right to drive the 


* * 3 


1 Quia via 8 pour” 3 tenus, * 4 ad near publicam, vel uſque ad flumen, in quo pontonibus trajiciatur, 
uſque ad proprium aliud ejujdem ini predium, ibid. leg. 38. 
.. 2 ra th wr th iter quoque habere — ad 8 ibid. leg. 3. F. 3. | 5 ; 

3 See Mr. Domat's Civil Laws in their natural Order, Part I. I. i. t. 12. As to the Right of Fiefs or Tealty (which our Au- 
thor has omitted) it is the common Opinion, that they are derived from the People of the antient Germany. See Grotius, De Jure 
Belli & Pacis, |. i. c. 3. F. 23. and Paul Hachenberg's Germania Media, &c. Diſfert. 9. or the Extract in Bibliothec. Univer. 
Tom. vi. p. 356, Sc. as alſo Mr. Thomaſius's Diſcourſe, intitled, Selecta capita hiſtories juris feudalts Ger mamci, which is among 
his Scleda ftudalia, printed at Hall in Saxony 1708. Yet ſome, among whom is our Author, as we may fee, I. viii. c. 4. 6. 30. 
following, believe that it had its Original from the Romans. See Mr. Hertius upon the Place, and his Diſcourſe, De feudis eblat is, 
SeRt. i. F. 2. which is in his Tom. 11. of his Comments and Opuſc. Mr. Thomafius himſelf thought formerly, that Fiefs were in 
uſe amoug ſeveral People before the Germans, though he could not find out the firſt Riſe of them. See his Diſcourſe, De Origine & 
Natura Fadi eblati, which is the twelfth among his Diſputations at Leip/ick. But be that as it will, there are ſeveral Sorts of Fiefs, 
of which at this Time we ſhall ſpeak of the moſt common only. A Fiet then is a Right of enjoying fully an immoveable or incor- 
| Eſtate that belongs to another, to whom we have obliged ourſelves to pay Homage and Fealty with certain Scrvices and Du- 
ties upon that Account. This Right paſſes to the Heirs, but moſt commonly to the Males only in a right Line, or the collateral 
Relations on the Father's Side; for thoſe on the Mother's have nd Title. He that grants theſe Lands in Fealty is the Lord, and he 
that receives them is called his Vaſſal, Where the lineal Heirs capable of Succeſſion are extinct, or the Vaſſal is found guilty of Fe- 
lony, 1. e. hath broken the Engagements he was under to his Lord, or neglects certain Forms in his Tenure : Or, laflly, performs 
not the Conditions by which he holds his Fief, it then returns to the Lord. We may find the Cuftoms of Fiefs in the Body of the 
Civil Law, which Collection was made about the Year 1154. But Mr. Thomaſius has publiſhed an Author more antient, De Bene- 
ficiis, as Fiefs are called, written before the eleventh Century, and has joined with it two fine Diſſertations ; the one concerning the 
Author and Antiquity of that Work ; the other of the Uſe of it ; and in them proves, that the Author wrote in the tenth Century, 
and at the Bottom of each Paragraph has made References to parallel Places in the Speculum Saxonicum & Suewvicum ; all which are 
found in his _ Feudalia beforementioned. In fine, Multitudes of Authors, all over Germany, have publiſhed Treatiſes about the 
Nature of Fiefs. 


— 
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Of Transferring of Property in General. 


1. It proceeds from Property, that we may alienate v. Whether Livery be required in every Aliena- 


a Thing. tion. 
u. $ 22 of two Perſons is required in every vi. Property is either accompanied with, or ſeparat- 
enation. 


ed from Poſſeſſion. 
vii. What, and how manifold Poſſeſſion is. 
VIII. How Property is gained by bargaining only. 
1x. True, and feigned Delivery. 


11. Which is to be expreſſed by ſome Signs. 
iv. An Alienation is made entirely, or upon Con- 
ditions, 


E are now to conſider the derivative Ways 
| of Acquiſition, by which Dominion or Pro- 
perty already eſtabliſhed paſſeth from one to ano- 
ther : Which, before we proceed particularly to 
examine, it may be convenient to - premiſe ſome- 
what about the Transferring of Property * in gene- 
ral. The Power and Privileges then * of alienating 
our own Poſſeſſions, or of conveying them to o- 
thers, ariſeth from the Nature of full Property * : 


ee 


For, ſince this enables a Man to diſpoſe of his own 
how he pleaſeth, it ſeems the very principal Part 
of that Ability, that he may, if he thinks conve- 
nient, transfer the Thing to another, by which 
Means he may either procure to himſelf ſomething 
more ſerviceable, or, at leaſt, may have an Oppor- 
tunity of obliging a Friend by his own Turn. 
II. Now as the Conveyance of Rights and of 
Things is tranſacted between two Parties, the one 


By Work of the Law are, Eft autem alienatio omnis afus per quem Dominium transfertur. Cod. lib. v. t. 23. De Funda 


Nibil enim tam convenient eft naturali æonitati ſay the R ni ; I ;. 

rar of re ran aber — 1 mg — 3 1 ry — Lawyers, quam voluntatem Domini, wolentis rem ſuam in alium 
Peas prope;1y, we cannot ſay that the Power of Alienation is the Conſequence of the Rich 

the Property that is alienated, and one and the ſame Thing cannot be the Cauſe — cc of an 1 


ower of transferrin Man' ˖ . 
or make it over to « Sue bs Goods to another proceeds from the natural Liberty which ever 


unleſs there be ſome Law, 
312. numb, 2. 


rty, becauſe it is 
e Truth is, the 


. one hath to preſ his Right. 
pleaſes. Whence it comes, that he may alienate not ory the —— — alls, all, bs Bog * 


. . . . . t 
Agreement, or ſuch like Act, which reſtrains this Liberty within certain Bounds. Titius's Obſervation, 


from 
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from whom, and the other to whom they paſs * 
ſo in thoſe Methods of Acquiſition which flow from 
the Force and Virtue of Property, the Concur- 
rence of two Wills is required *, the Giver's and 
the Receiver's *: For Alienation doth eſpecially 
denote, that the Thing paſſeth from the Proprietor 
with his free Conſent, and is not taken from him 
by meer Violence againſt his Will. Again, To 
make a Thing change Maſters, it is neceſſary, like- 
wiſe, that the latter agree, as well as the former; 
it being inconvenient, that a Thing, which, as to 
its natural Subſtance, exiſts ſeparately from me, 
mould be, as it were, joined and united to me, un- 
leſs I embrace it with my own Conſent and Choice. 
But in Cafes where the Property is ſaid, of Right, 
to paſs to Men without their Knowledge, as in * 
Inheritances, there the Law is preſumed to make 
an Acceptance by way of Fidtion, in Favour of the 
Heir. Of which this is an Evidence, that the 
Heir may refuſe the Inheritance * ; and unleſs, ei- 
ther in Perſon or by Proxy, he takes actual Poſſeſ- 
ſion of it, he is not affected by thoſe Obligations 
which atiſe from it, or are charged upon it. 

III. Farther, ſince Alienations ought to be made 
with the Conſent of both Parties, and ſince it is in- 
conſiſtent with human Society, that bare internal 
Acts ſhould be allowed a Powerof producing Rights 
to hold valid and effectual with regard to other 
Men; therefore it is required, on both Sides, as well 
on the Giver's as on the Receiver's, that they de- 
clare their Conſent by ſufficient Signs, that others 
may be fully aſſured of it: Such as Nods, Geſ- 
tures, Words, Writings; to which, in ſome Places, 
are added ſolemn Profeſſion before a Magiſtrate, 
publick Regiſtring, and the like “. 

IV. It is evident, moreover, that when a Tranſ- 
lation or Alienation hath been perfectly and uncon- 
ditionally made, the Alienator retains no manner of 
Right or Title to the Thing which was before his 
own. Which Conſequence, though it be naturally 
implied in every Act of this kind, yet it is uſual, in 
ſolemn Renunciations and Surrendries, expreſly to 
declare, 'I hat neither we-ourſelves, nor our Heirs, 
ſhall hereaſter make any Pretenſion or Attempt up- 
on what we have now given up; and that if any 
ſuch Moticn happens, it ſhall be null and void : 
Becauſe, when we have once made a Thing aro- 
ther*s, we cannot, to any Pur, oſe, claim the Diff o- 


2 Vid. Grot. I. ii. c. 6. J. 1, 2. 
* Lib. ii. c. 6. F. 1. & c. 8. F. 25. and elſewhere. 
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d See what has been ſaid upon this in I. iii. c. 6. F. 15. 
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ſal of it again, Yet frequently, after a Th; 

been alienated, the former — we og — 
kind of Claim, or a Sort of Chance Right which, 
in Caſe of ſome particular Event, now unknow x 
exerts its Force. And this, either becauſe in th 
Act of Alienation it was thus expreſly covenanted . 
as is the Practice in Sales with Liberty of Refuſal ; 
in Things alienated under an Exception or Cong;. 
tion , and when only a diminutive or imperfect 
Property is transferred “, as happens in the Gran: 
of Feuds, and of Copies and Leaſes : Or, becauſe 
the Alienation incluces a tacit Condition, which 
Condition coming to pals, the Right of the forme: 
Owner to the Thing thus conveyed revives . 
whence ariſe thoſe ſeveral Actions in Civil Law 
of Falſe Debt; of Things given upon a certain. 
Cauſe ?, which Cauſe did not follow; of the Re. 
covery of ſpouſal Preſents upon not proceeding to 
Marriage; of Recovery of Dowry upon Divorce 
or Separation. 

Vulcan, in Homer *, upon his taking Venus in 
Adultery *, challengeth the t:4ra, the Preſents he 
made his Father-in-Law, in Proſpect of the Match. 
It is a Rule in the Alcoran, That if a Snitcr Put 
away his Spouſe before Conſummation, ſhe ſhall retain 
half of what he gave her, unleſs ſhe choſe to thr 
him back all, 

V. But the chief Point uſually controverted on 
this Subject is, Whether or no in the Transferring of 
Property the Law of Nature requires Delivery ? For 
others have already well obſerved, That Delivery 
cannot rightly be placed amongſt the Ways of gc- 
quiring , ſince it is only an Act intervening in the 
Conveyance of it. Grotius is of Opinion, That, ac- 
cording to the Law of Nature, Property may be tran/- 
ferred by bare Covenant; and that Delivery is only 
required by a civil or poſitive Ordinance ; which, being 
received by many States, is through Miſtake ſtyled, The 
Law of Nations. On the other hand, the Ex- 
poſitors of the Roman Laws declare, That the Do- 
minion of Things cannot be transferred by bare Cove- 
nants , though thus much be expreſiy intimated in 
the Tranſaction; but that Delivery is ſtill requiſite. 
The Reaſon of which Neceſſity they take to be this: 
That Dominions firſt took their Riſe from natural 
Poſſeſſion, and that therefore, in paſſing them away, 
ſuch an Aft muſt intervene, by which the natural Poſ- 
ſeſſion of the Thing may be immediately obtained. Some 


Ou. 1, viii. v. 18. 


— 


hd. _— 


so the Law ſpeaks ; In omnibus rebus que Dominium transferunt, concurrat oportet aſfectus tx utrague parte contrahentium, nan 
foe ea venditio, frue donatio, five conduttio, five quelibet alia cauſa contrabendi fuit, nift animus utriuſque conſentit, perduci ad . 
teſt. Digeſt. I. xliv. t. 7. De obligat. & action. leg. 55. See l. iii. c. 6. F. 15. above. 


fectum id uod inc hoatur non 
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geſt. lib. xxxviii. tit. 16. De ſuis & legit. hered. leg. 14. 


3 See the Title of the Digeſts, De acquirenda vel amittenda hereditate, I. xxix. t. 2. 
4 Certain Marks or Signs ; for Example, when any one among the Germans alienated an immoveable Thing, 
which Action was called Effucatio ; or he took up ſome Duſt or other Piece of the Soil, and caſt it uf on the Folds of the Rabes of 


the Buyer. See Mr. Hertius's Notes upon this Place. 


5s See hereafter, in l. v. c. 5. F. 4. 


Mr. Neodt on the Title of the Digeſt. De Conditione indebiti. 


9 Condidtio cauſa data, cauſa non ſecuta. This is when a Thing, which was given upon a Condition, which was not perf.rmed, ic 
I. xii. t. 4. and Mr. Noodt's Probab. Juris. |. iv. c. 4, 5. | 
10 See, upon this Subject, Cod. I. v. t. 1. De Sponſalibus & Arris ſponſalitiis & jroxeneticis, & t. 3. Pe Donationibus ante nuptidi, 


required, See the Interpreters upon the Digeft. 


wel propter Nuptias, & Sponſalitiis. 
11 Sce the Digeſt. I. xxiv. t. 3. 


12 This was the Cuſtom in thoſe Times. See Mr. Le Clerc's Notes upon 


Hiſt. I. iv. c. 1. p. 301, 302. 
13 It is a Precedent in the Roman Law, 


2 


ure, This takes Place, according to the Roman Law, when the Heir is a Minor under his Father's Power, { 
Account he is called, Sus neceſſarius heres. In ſuis haredibus additio non eft neceſſuria: quia ftatim ipſo jure heredes exiſtunt. Di- 


6 See the ſame Place. 
8 Condi@io indebiti, That is, when we pay, through Miſtake, a Thing we believe due, but which, in reality, was not ſo. See 


Soluto Matrimonio dos quemadmodum petatur. 


Per traditionem quogue jure naturali res nobis acquiruntur, as the Lawyers ſpeak, Is ii. 
1. ii. t. 1. De rerum diviſione, F. 40. See my Remark upon Grotius, lib. ii. cap 1 ; ; 

14 Traditionibus & uſucaptionibus Dominiatrerum, non nudis pactis transferuntur, Cod : J. iii. De pars, leg. 20. See, alſo, 1. 15 t. L 
De rei vindic. leg. 50. and the Code with the ſame Title, 1. iii. t. 32. leg. 15, 25. 4s alſo l. iv. t. 39. De hereadit. wel actione vend. 4 i 


upon w hich 


he delivered a Rod, 


7 See what we have ſaid in c. 4. J. 2. 


Gen, xxxiv. 12. and Mr. Perizonius's upon lian. 


„6. F. 1 not. 


ave 


CHaP. IX. 


rther remarked, That in originary Acquiſi- 
GE ſuppoſe in Occupancy, or firſt Seizure, the 
Title, or Cauſe, and the Manner of acquiring, fall in 
with each other. But that in derivative Acquiſitions 
theſe two are ever diſtinct : Delivery and Acceptance 
being the Manner of transferring Property, or rather 
the Acts which occur in transferring it; whilſt Do- 
nation *, Buying, and Selling, Sc. are the Titles or 
Cauſes upon which the Conveyance 1s made. Tho' 
we have already ſhewn, that bare Occupancy is not 
a ſufficient Title for Dominion, but that it muſt, in 
all Caſes, be grounded on ſome precedent Cove- 
nant *. Others take a middle Judgment in the 
Point; and as they deny that Delivery is, by the 
Law of Nature, neceſſary, ſo they maintain, that it 
is however agreeable to Reaſon ; inaſmuch as I can- 
not exerciſe Dominion over a Thing, unleſs I apply 
it, as it were, corporally, to myſelf; which can be 
done only by Delivery on the one Side, and by ac- 
tual Seizure on the other *. 

VI. In our Judgment, the Matter may be clear- 
ly reſolved, by obſerving, that Dominion is capable 
of two different Conſiderations ; either as it de- 
notes a bare moral Quality, by Virtue of which we 
underſtand that a Thing belongs to ſome Perſon, 
and that it ought to be ſubject to his Diſpoſal ; or 
as it implies, farther, ſome Degree of natural Pow- 
er; by which we are enabled to put immediately in 
Execution any Purpoſe that we have made con- 
cerning the ſaid Thing : Or, what amounts to the 
ſame, Dominion is ſometimes conſidered as abſtract- 
ed from Poſſeſſion, and ſometimes is conceived as 
united to it ; this being, as it were, the final Com- 
pletion of Property ; upon the Arrival of which it 
fully exerts its direct Effects. For the better Illu- 
ſtration therefore of the Point, it will not be in- 
convenient to ſay ſomewhat of Poſſeſſion in gene- 
ral, 

VII. By Poſſeſſion then we underſtand, not the 
bare Retention of a Thing; ſuch as a Keeper 5, an 


vid. Po. I. xii. c. 7. 


Property in General. 415 


Adminiſtrator, a Borrower, or a Tenant for Uſe and 
Profit, have with regard to the Goods of others; 
but ſuch as carries along with it an Affection and 
Deſire of having the Thing to one's ſelf . This 
they divide into ? natural and civil; Which Divi- 
ſion may again be conſidered in two Reſpects; ei- 
ther as to the outward Manner of poſſeſſing or re- 
taining ;z or as to the inward Form or Eſſence of 
Poſſeſſion, In the former Senſe we are then ſaid to 
have natural Poſſeſſion, when, having once taken a 
Thing, we ſtick to it, not only by the Inclination 
of our Mind, but by actual, and, as it were, corpo- 
ral Application, Civil Poſſeſſion may, in this Senſe, 
be kept in Mind only, when it is loſt as to the Body. 
Inaſmuch as national Laws, in ſome particular 
Caſes, ſtill allow the Advantages, which follow 
Poſſeſſion, to thoſe who have quitted their actual 
Hold *, or loſt Things out of their Hands. In 
the latter Reſpect natural Poſſeſſion is, when we 
have indeed a Mind and Inclination to keep a Thing 
as our own, yet without any juſt Perſuaſion of Pro- 
perty, ſuch as might ariſe from a lawful Title. But 
civil Poſſeſſion implies not only a Deſire, but, likewiſe, 
a reaſonable Ground for that Deſire z which, ac- 


' cording to the common and regular Courſe, is al- 


ways underſtood in national Conſtitutions, when 
they allow any Favour to Poſſeſſion *, 

Now the proper Subject of Poſſeſion are bodily 
Subſtances , whether with or without Motion: 
The leſs proper or the analogous Subject are in- 
corporeal Things, as Rights, which we poſſeſs by 
uſing them, and by the Power of ſo uſing them; 
as, likewiſe, Deeds and Y/ritings, upon which an Ac- 
tion may be grounded towards ſome certain Claims. 
To the conſtituting and compleating the Nature of 
Poſſeſſion, it is requiſite that the Perſon to be put 
into Poſſeſſion ſhall, either by himſelf, or by Proxy, 
** corporally take to him the Thing itſelf, or the 
Badge and Sign of it, or the Inſtrument of Cuſto- 


dy, according as the Nature of the Thing permits; 


OY 1 


2 


Nunguam nuda traditio transfert Dominium, ſed ita, fi venditio aut aliqua juſta cauſa præceſſerit, propter quam traditis ſequere- 
tur, Digeſt. 1. xli. t. 1, De acquir. rerum Dominio, leg. 31. in princip. Sce Vinnius upon the Inſtitutes, |. il. t. 1. $. 40. 

> I have proved the contrary above, c. 4. F. 4. in the Notes. See alſo Note 5. pag. 416. following: But the Title is here other- 
wiſe ſufficiently diſtinguiſhed from the Manner of acquiring the Property ; for it conſiſts in the Right which every one has to 
Things which are common, and by Virtue of which he appropriates what he firſt occupies. 

3 This is taken from a Paſſage of Lefius, which we find cited in Boecler's Commentary upon Grotius, lib. ii. cap. 6. pag. 205. 
+ See Mr. Domat's Civil Laws in their natural Order, Part I, I. i. t. 2. Sect. 2. F. 10. with the Note. | 
5 The Law ſays, Denique ait ab eo, apud quem depoſita eft, vel commodata, wel qui conduxerit, vel qui legatorum conſerwandorum 
eauſa, vel dotis, wentriſque nomine, in poſſtſſione efſet, vel cui damni infecti nemine non cavebatur, quia hi omnes non polſident, vindi- 
car? now Pe, Dig. I. vi. t. 1. De rei windic. leg. 9. See l. xli. t. 2. De acquir. vel amittend. poſſeſſione, leg. 3. F. 20. 7 

Et 4 poſſeffronem corpore & animo, neque per ſe animo, aut per ſe corpore, Digeſt, I. xli. t. 2. De acquirend. wel amittend. 
peſe/ſione, leg 5 y. 1. I gui pignori accepit, aut qui precario rogavit, non tenetur noxali actione, licet enim Juſte poſſideant, non 
famen opinione Domini poſſident, Dig. J. ix. t 4. de noxal. afionibus. leg. 22. f. 1. See Cujacius's Obſer wat. I. ix. c. 33. Farther, 
here are ſome reat Diſputes (which are for the moſt Part but Brangles about Words) among the Roman Lawyers themſelves, but 
more any their Interpreters, the one fixing one Senſe upon the Word Peſſion, and the other another, as well as to the Diviſion 
4 1 _ 2 we 8 See 7 rex 2 Laws in their natural Order, Part I. 1. iii. t. 7. and Mr. T:tius's Obſerva- 
n Lauterbach. 1022, Oc. as alſo his Ju Privatum Romano-German. printed in 1709. |. ii. c. 7, $. : 

Mete in Dig. Tit, De adquir. vel amit. Poſſeſſ pag. 311, 312. 3 "IF e 


; : Ut pee non ſolum civilis, ſed etiam naturalis intelligatur, Digeſt. I. xli. t. 5. Pro bærede, vel pro poſſeſſore, &C. leg. 2. 


See above, c. 6. F. 12. 


This is a Diſtinction of the Roman Law. By Things corporal is underſtood every Thing that is the Object of our 
wy touched, as the Ground, Man, a Garment, a Piece & Gold or Silver, We. ine. Bo Things 1 are — 4 
0 = Senſes, and conſiſt only in a certain Right that Men have; ſuch are, an Inheritance, an Obligation, a Pawn, an UſufruR, 
rabies. * = e 2 tangi poſſunt, velali fundus, homo, veſtit, aurum, argentum, & denique alia res innume- 
8 ncorporales autem ſunt, que tangi non poſſunt, qua ia ſunt ea que in jure confiſtunt, ficuti hereditas, uſus, uſusfrufus & ob- 
* — 22 modo contractæ, Inſtit. l. ii. t. 2. f. 1. 2. Cicero in his Topicks calls the firſt, Things that really exiſt; and the 
tem, ſilicidi that have no Exiſtence but in our Minds. Ec eo dico (ſays he) que cerni tangive poſſunt, ut fundum, der, parie- 
yer? g 3 um, manicipium, pecudem, ſupellectilem, penus, & cetera, Non fe rurſus ea dico, que tangi demonſtrarive non poſſunt, 
— 7 & 3 Lal fi in _—_— fi — # gentem, fi agnetionem definias, quarum rerum nullum ſubeſt 
, * amen o inſignita & impre//a intelligentia, quam noti 1 , 
Faris, L ii. C. 3. See Mr. Noodt's De UſafraZu, lib. ii. 2 2. 8 7 onem voco, c. 5, See Mr. Noodt's Probabs 
a — 8 u juris pro tradition Pellelſionis accipiendum efſe, Dig. 1. viii. t. 1. De ſerwit. leg. 20. 
ufquis omnino no ö 1 cu: . 
—— Ls Jae . + = — fi in poſſe ione, weluti procurator, hoſpes, amicu 3" moy Poffidere widemur, Dig, I. Ai. 
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and, conſequently, that the Thing be after ſuch a 
a manner ſubjected to his Power, as that he may 
be able actually to diſpoſe of it. If many Bodies 
are united and connected to each other, then the 
taking any one Part, with a Deſire of poſſeſſing the 


whole, is conſtrued for taking the whole, ſo far as 


it lies free and void of Owners, Thus, for -In- 
ſtance, he who would take Poſſeſſion of a Field, or of a 
Houſe, is not obliged to walk over every Foot of Ground, 
or to creep into every Garret; but it is enough for 
bim to enter on any Part. A complex Body made 
up of Ir 71" ſeparate Bodies, as a Flock, for 
Example ; if all the Parts are preſent, it is ſup- 
poſed to be taken all by laying hold on any one. 
But if the Parts are divided as to Place, one Part 
of the Flock, for Inſtance, in this Field, and ano- 
ther in that; here each Part is to be ſaten by it- 
ſelf. Incorporeal Things, when they adhere to a 
corporeal, are preſumed to be taten together with it. 
But if they are to be acquired in the Goods of o- 
thers, then they* are taten either when we are in- 
troduced to a Thing, over which *, for Inſtance, 
we deſign to appoint a Right or Service; or when 
we exerciſe any Act which flows, as it were, from 
ſuch a Right. 

In negative Rights * it is equivalent to Poſſeſſions, 
if I forbid a Man any Thing, or oppoſe him in his 
Deſign upon it, and if he reſts ſatisfied after my 
forbidding or oppoſing him. To proceed; ſuch a 
Seizure, or the Exerciſe of ſuch an Act is neceſſa- 
rily required in the obtaining of every Poſſeſſion : 
Though it may by civil Ordinances be appointed, 
That the Property of a Thing ſhall otherwiſe by 
Right paſs to a Man ſo effectually, as that he ſhall 
bring as ſtrong an Action againſt one who detains 


the Thing from him, as if he had taken corporal 


Poſſeſſion of it *. 

Farther ; As to the acquiring a Thing by Occu- 
pancy, it is neceſſary, that the Thing lay free and 
vacant: So if a Thing is to paſs from another to 
me, with ſuch Force and Virtue, as that I may be 
able hereafter actually to diſpoſe of it, it is, likewiſe, 
neceſſary that he abdicate and diveſt himſelf of the 
Poſſeſſion, and remove it, as it were, out of his 
Cuſtody, that I may have Power immediately to 
ſeize on it. And this is enough to make it properly 
be ſaid, that a Thing is delivered by another ; there 
being no need that he ſhould directly put it into 


2 To which Point belongs what is alledged by Gretius, lib. ii. c. 8. F. 25. 


Dig. De acguir. paſſell. | 


Book IV. 


my very Hands, As I may very well 
feed a Man, tho' I do not 5 tis Ar 4 
and then thruſt it into his Mouth, but only ay 
in ſuch a Place, whence he may conveni 

it for his Uſe . + | . 

VIII. Theſe Rules being laid down, it is evi 
dent, that Dominion conſidered merely as a ag 
Quality, and as it abſtracts from Poſitſlion 5 ma 
certainly be transferred by bare Covenants . — 
that as it is underſtood to include, likewiſe, ſome De- 
gree of natural Power, by means of which it may 
immediately be put in Act, beſides Covenants De. 
livery is farther required : Which doth not ariſe 
from the Force of poſitive Law, but from pure na. 
tural Reaſon. Nor yet is it neceſſary to affirm 
That before Delivery the Alienator retains ſome 
kind of imperfect Dominion; unleſs we would ve 
unartificially aſcribe the Name of Dominion to 3 
bare natural Ability, actually to diſpoſe of a Thing, 
without a moral Power or Right. 

For after the Covenant is compleated, or after 
the Right is by Covenant transferred on another 
the Thing immediately commenceth his, and regards 
purely his Intereſt and Advantage; and the Alje. 
nator can lawfully exerciſe no Act about it, but 
ſuch as tends towards delivering up the Poſſeſſion 
to the other Party, If, before Delivery, he makes 
any other Diſpoſal of the ſaid Thing, ke doth this 
only de facto, and not de jure. And Delivery itſelf 
is not properly the final Act of Dominion, but the 
Releaſement and Abdication of corporal Cuſtody, 
For that only is eſteemed an Act of Dominion, 
which, by Virtue of Dominion, is freely performed, 
But Delivery is made not freely, but upon Neceſſity, 
or Obligation. As the Reſignation of a Magi. 
ſtrate cannot be ſtiled an Act of his Office, if we 
conſider that Office as denoting a Power to com- 
mand others. 

But though a Thing can no longer be reckoned 
my own, when I have made over the full Right of 
it to another Man, yet it is ſomewhat different whe- 
ther I ſtill corporally detain the ſaid Thing, or whe- 
ther the other Party hath already got poſſeſſion of it, 
For in the former caſe he is both unable to apply it 
preſently to his actual Uſe ; and beſides, if I refuſe 
to deliver it, he muſt compel me to grant him poſ- 
ſeſſion in a forcible Way. And if Matters ſtand thus, 
beſides the Inconvenience of wanting the thing in 


d Vid, lib. xli. t. 2. I. i. f. 21. . l 


"y 


» Non utique ita accipiendum eft, ut qui fundum poſſidere velit, omnes glebas ci reumambulet, ſed ſufficit quamlibet partem ejus fundi 


introire, dum mente & cogitatione hac fit, uti totum fundum uſque ad terminum velit poſſidere, ibid. leg. 3. F. 1. 
2 This follows from the Principles of the Roman Law, upon which our Author reaſons here, nor is it neceſſary to cite upon this 
Occaſion the Digeſt. De U/urp. & Uſucap. F. 2. as is commonly done. Beſides, the Queſtion there is about a Subtilty of the anti- 


ent Lawyers, with Regard fo Uſucaption, or Perſcription : For they affirm that a Man muſt not be looked upon to poſſeſs a whole 


Flock in general, but each Beaſt in particular; fo that if any ſtolen Animal ſhould be intermixed, the Owner of the Flock ſhould 
have no Pretenſions to it. But fince all in general, and each in particular, belong really to him, ſince they compoſe one whole, 
though made up of ſeparate Parts; when they are aſſembled in the ſame Place, it does not appear any more neceſſary (according to the 
Roman Law) to take them angly, than for a Man to count every Clod of Earth which compoſes his Eſtate. As for the reit, our 


Author ſeems here to have in view, as well as upon other 
Exercitat. 42. of that Book, SeQt. 16. | 


caſions, the Syntagma Jur. Civ. of George Adam Struvias. St 


3 Dare enim (heres uſumfruftum) intelligitar, fi induxerit in fundum legatarium, eumgue patiatur uti, frui, Digeſt, I. vii. t. l. 


De uſufrutu, &c. leg. 3. in princip. 


4 That is to ſay, which conſiſts in hindering a Perſon from doing certiin Things. As in Caſe of Servitudes, for Example, if we 
have forbid our Neighbour to build upon his Ground, or to do any other Thing that may incommode us, and he has acquieſced 
long enough for to plead a Right from his Complaiſance. See the Syntagma of Struvius, in the Place juſt cited F. 15. Exer- 


citat. 13. J. 2 & /egg. 
5. It is evi 


ent, that in this Queſtion every Body underſtands a moral Power, or Right of diſpoſing of a Thing that appertains to 


them, and no Man doubts, but, to exercife this Right actually, he ought to be in Poſſeſſion of the Thing; ſo that the Diſtinction of 
our Author is uſeleſs, and he might better attain the Affirmative plainly. Farther, apy | to the Maxims of the Civil Law, 4 
a 


ſettled Poſſeſſion does not require to preſerve a perpetual Keeping of it, nor is it neceſſary to 


ve the Thing poſſeſſed in our Hands, 


or under our Eyes. Licet poſſeſſio nudo animo acquiri non pelſit, tamen ſolo animo retineri poſſit, Cod. I. vii. t. 32. leg. 4. W/ 
then cannot a Property be gained, as it is a Right purely Moral, by a bare Agreement, without taking any Poſleſton2 See Balthsſ: 


I beraber. Elem. Jur. Nat. & Gent. c. 14. F. 50- 


the 


CHAP. X I K. 

ime, if you live under civil Government, 
70 ale ba at the trouble of making out your 
Right to the Judge 3 and if he either through Cor- 
ruption or Neglect ſhall pronounce a falſe Sentence, 
you muſt fit down contented : But if you are in 
1 ſtate of natural Liberty, you muſt try out the 
Matter by the doubtful Fortune of War. 

On this account it is that the Roman Laws af- 
firm * , That thoſe Contracts which treat of the 
alienating of Things, give only a. Right to the 
Thing ; as if before Delivery the Perſon were plac'd, 
as one may ſay, at a diſtance from the Thing, only 
with a Right of joining it to himſelf hereafter. But 
that when Dominion hath received its final Com- 

letion from corporal Seizure, then a Right 1s eſta- 
bliſhed in the Thing, Yet the Law frequently ſup- 
plies the former Deficiency : As for Inſtance, by 
reckoning, amongſt the Rights in a Thing, the Right 
of Inheritance *, or that which the Heirs have to 
the Goods of the Deceaſed, although they have not 
yet got Poſſeſſion, As for the other Diſtinction of 
the Roman Laws, in granting a * real Action upon 
a Right in a Thing, and a perſonal Action upon a 
Right to a Thing, the Ground of it ſeems to be this, 
That when a thing once perfectly belongs to me, I 
have nothing to do but to purſue and take it where- 
ſoever I find it; and there is no new and peculiar 
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him to deliver it. But a bare Right to a thing pre- 
ſuppoſeth that the thing is not yet fully united to 
me, and that the other Party is, by a peculiar Ob- 
ligation; tied to procure that it ſhall be thus unit- 
ed: therefore I am to urge him, that he would 
leave the thing, as it were, vacant for me, ſo that 
I may take it into my own Poſſeſſion, 

As to what remains, tho' it be a common Say- 
ing, That a Thing in hand is better than an Action in 
the Court; yet tis certain, that our Eſtate may be 
increas'd by a bare Right to a thing, and by per- 
ſonal Actions. As on the contrary, what a Man, 
by a perfect Obligation, owes to another, he cannot, 
to any purpoſe, reckon amongſt his Goods and For- 
tunes, tho? he retains, as yet, the corporal Poſſeſſion 
of it. Hence he, who poſſeſſeth a thouſand Pounds, 
and owes a thouſand, hath nothing ; and he that 
owes more than he poſſeſſeth, hath leſs than no- 
thing. For in the Words of the Civil Law, Id ei 
abeſſe videtur, in quo eſt obligatus* ; So much ſeems 
wanting to him, as he is bound to make goed. 

IX. We are to obſerve beſides, that Delivery is 
either true, or feigned and ſuppoſed ; the latter of 
which is done manu brevi *, in ſhort, and without 
Formality, to ſave Time and Trouble. Now this 
chiefly takes place, when I make over by Grant the 
Property of my Goods to another, reſerving, for a 


Obligation required in the other Party to engage certain Term * , the Uſe and Profits to myſelf, 
Lib. iii. t. 5. leg. 28. Dig. De negot. geſt. | 


en 
— 


— 


t Tur ad rem. This Diſlinction is not expreſsly found in the Body of the Roman Law, as our Author ſuppoſes it, but it is in 
the Canon Law, which uſes it in treating of the Collation of Benefices. ** Jus vero quod ſecundo X D PRABENDA M, 
« NON IN PRAAEBENDA, hujuſmodi competebat, c. Decretal. J. iii. t. 4. De prabendis & dignit. in 6. Can. 40. Quarum 
« pratiarum ratione tune non erat ad collationem proceſſum, & fic per conſequens FUS IN RE non fuerat ipſis impetrantibus 
« adquiſitum, &c. ibid. t. 7. De conceſſione præbendæ, &c. Can. 8. Per ordinationem ſeu diviſionem noſtram prædictam JUS 
« 4D REM expectantibus, &c. Extravag. Joan. 22. t. 4. De concef. præbend. c. 1.” See Mr. Thomafius's Diſcourſe, intitled, 
Philoſophia Juris de obligat. & action. c. 2. f. 115. Tis the third among his Diſputations at Leipſict. So that the Interpreters 
of the Roman Law have borrowed their Diſtinction of Jus in re & ad rem from the Canon Law, jand they apply this Diſtinction 
to what the antient Lawyers ſay, that no bare Agreements transfer any Property, and therefore a thing muſt be delivered, unleſs 
there has been a Poſſeſſion for ſome time, as it happens in Preſcription. See the Law quoted above, in the Notes on $. c. Hence it 
follows, that when, for Example, a Bargain of Sale is paſſed, no Right is acquired to the thing itſelf [Jus in re) but only a 
Right to oblige the Seller to deliver it to us, that we may take Poſſeſſion of it, and by that means acquire a Right to it. This 
is what the Interpreters call Jus ad rem, as much as to ſay, a Right to have or acquire a thing; whereas, by Jus in re, they 
undetſtand the Right which is already acquired to the thing. ; 

* But, according to the Roman Law, even the Heir has not the civil Poſſeſſion till he is corporally ſeized of the Goods be- 
longing to the Inheritance: Quum heredes inſtituti ſumus, aditã hereditate, omnia quidem jura ad nos tranſeunt : paſſeſtis tamen 
2 22 comprehenſa, ad nos non pertinet. Digeſt. Lib. xli. tit. 2. De adquir. paſſ. Leg. 23. See, upon this Subject, Crjas 

p. Tome 8. pag. 307. | 

3A nin Sion is, where we proſecute at Law a Perſon who is obliged to give or do ſomething on our account, by virtue 
of a real and particular Obligation that he is under, whether by ſome voluntary Engagement, (7. e.) a Promiſe, or by a Contract 
or for ſome Crime or Fault, as having ſtolen ſomething from us, or endamaged our Goods, Sc. And this Obligation is ſo perſo- 
nal, that he can't engage himſelf to a third, who is Poſſeſſor by a juſt Title for the thing due to him, till we have actually re- 
leaſed him. As for Example, if a Tradeſman, after he has fold me a Stuff, ſells and delivers it at the ſame time to another, I have 
no Right to require that this ſecond Buyer ſhould let me have it; but the Roman Laws allow me an Action of Warranty agaiiift 
the Seller, to indemnify me for the Prejudice he has done me. See Digeſt. I. vi. t. 2. De publiciana in rem actione leg 5 
and Code, 1. iv. t. 30. De hereditate vel actione wendit. leg. 6. On the contrary, a real Action is, when a Man — 44 as 3 
may ſay, upon a thing as fully belonging to him already, fo that he has a Right to demand it of any one that has it in his 
Poſſeſſion, and the Defendant is obliged to yield it to him, not by a particular and perſonal Obligation, but by virtue of that 
general one, by which every one is bound to reſtore the Goods of another. This fort of Action is called Vindicatio. or even 
a bare Demand, whereas a Perſonal Action is uſually ſtiled Conditio. ** Omnium autem actionum, quibus inter aliquos apud 
- Judices arbitroſve de quacunque re quzritur, ſumma diviſio in duo genera deducitur, aut enim in rem ſunt, aut in — 
i: Namq; agit unuſquiſq; aut cum eo qui ei obligatus eſt, vel ex contractu, vel ex maleficio, quo caſu proditz ſunt actiones * 
5 perſonam, per quas intendit adverſarium ei dare aut facere oportere, & aliis quibuſdam modis. Aut cum eo agit, qui eſt ei 
” nullo jure obligatus, movet tamen alicui de aliqua re controverſiam, quo caſu proditæ actiones in rem ſunt, veluti fi rem cor- 
J poralem poſſideat quis, quam Titius ſuam eſſe adfirmet, poſſeſſor autem Dominum ejus ſe eſſe dicat Appellamus au- 

tem in rem quidem actiones, vindicationes, in perſonam vero, conditiones. Inſtit. I. iv. t. 6. $. 1. & 1 In the firſt, R 
_ 32 Digeſt. xlix. t. 14. De jure fiſci, leg. 19. þ 33 

ulpect there is ſome Omiſſion here, either thro? the Negligence of the Printers, or 
o Editions perfectly agree. For, beſides that the Author — in the 1 of 2 De hoot 3388 
— ing us, whether it is a real or feign'd Deliverance, he ſpeaks of it in ſuch a Manner as would incline us to think he c 

ers it as of the laſt kind, ſince he ſays nothing of the former, ſuppoſing it too well known: Beſides all this, I fa — 
man 4, from whom he has borrowed this Diſtinction, make the Deliverance De manu lon a a feign'd Deliverance a 5 I 
- t effected Manu brevi. A real Deliverance, according to them, conſiſts in a corporal AG by which we give th bing if 

may ſo ſay, from Hand to Hand. Thus it is poſſible, that our Author micht have w. ws. e 
[wel lin 3 . Poinble, tha might have wrote, or intended to write: ou 
8 vel] brevi manu fieri dicitur. I am the more inclined to believe this, as he ſeems here to have copied 8. 5 
W 4 by thus the feign'd Deliverance, in his Syntagma Fur. Civil. Exercit. xli. 5. 57. As for the Reſt we End the 

* Quif _ * this Senſe in the Digeſt. Lib. xxiu. Tit. iii. De Jure Dotium, Leg. xliii. F. 1. 5 

quis rem aliquam donando, vel in dotem dando, vel. vendendo uſumfructum ejus retinuerit; etiamſi ſtipulatus non fue- 


« rit, |; 747 : * 
i 3 tradidiſſe credatur, nec quid amplius requiratur, quo magis videatur facta traditio, Cod. 1. viii. t. 54. De De- 
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and, conſequently, that the Thing be after ſuch a 
a manner ſubjected to his Power, as that he may 
be able actually to diſpoſe of it. If many Bodies 
are united and connected to each other, then the 
taking any one Part, with a Deſire of poſſeſſing the 
whole, is conſtrued for taking the whole, ſo far as 
it lies free and void of Owners. Thus, for In- 
ſtance, he who would take Poſſeſſion of a Field, or of a 
Houſe, is not obliged to walk over every Foot of Ground, 
or to creep into every Garret; but it is enough for 
bim to enter on any Part. A complex Body made 
up of particular ſeparate Bodies, as a Flock, for 
Example; if all the Parts are preſent, it is ſup- 
poſed to be taten all by laying hold on any one. 
But if the Parts are divided as to Place, one Part 
of the Flock, for Inſtance, in this Field, and ano- 
ther in that * ; here each Part is to be taten by it- 
ſelf. Incorporeal Things, when they adhere to a 
corporeal, are preſumed to be taken together with it, 
But if they are to be acquired in the Goods of o- 
thers, then they! are taten either when we are in- 
troduced to a Thing, over which 3, for Inſtance, 
we deſign to appoint a Right or Service; or when 
we exerciſe any Act which flows, as it were, from 
ſuch a Right. 

In negative Rights * it is equivalent to Poſſeſſions, 
if I forbid a Man any Thing, or oppoſe him in his 
Deſign upon it, and if he reſts ſatisfied after my 
forbidding or oppoſing him. To proceed; ſuch a 
Seizure, or the Exerciſe of ſuch an Act is neceſſa- 
rily required in the obtaining of every Poſſeſſion : 
Though it may by civil Ordinances be appointed, 
That the Property of a Thing ſhall otherwiſe by 
Right paſs to a Man ſo effectually, as that he ſhall 
bring as ſtrong an Action againſt one who detains 


the Thing from him, as if he had taken corporal 


Poſſeſſion of it *. 

Farther ; As to the acquiring a Thing by Occu- 
pancy, it is neceſſary, that the Thing lay free and 
vacant : So if a Thing is to paſs from another to 
me, with ſuch Force and Virtue, as that I may be 
able hereafter actually to diſpoſe of it, it is, likewiſe, 
neceſſary that he abdicate and diveſt himſelf of the 
Poſſeſſion, and remove it, as it were, out of his 
Cuſtody, that I may have Power immediately to 
ſeize on it. And this is enough to make it properly 
be ſaid, that a Thing is delivered by another ; there 
being no need that he ſhould directly put it into 


To which Point belongs what is alledged by Grotius, lib. ii. 


Dig. De acquir. paſſell. 


Of Transferring of 


Book IV. 


my very Hands, As I may very well | 
feed a Man, tho' I do not 3 kis Say: 2 
* * . it into his Mouth, but only . 
in ſuch a Place, whence he may conveni 

it for his Uſe . ee 

VIII. Theſe Rules being laid down, it is* ey; 
dent, that Dominion conſidered merely as a 1 
Quality, and as it abſtracts from Poſſeſſion 5, ma 
certainly be transferred by bare Covenants by 
that as it is underſtood to include, likewiſe, ſome De. 
gree of natural Power, by means of which it may 
immediately be put in Act, beſides Covenants, D- 
livery is farther required : Which doth not ariſe 
from the Force of poſitive Law, but from pure na. 
tural Reaſon, Nor yet is it neceſſary to affirm 
That before Delivery the Alienator retains ſome 
kind of imperfect Dominion; unleſs we would ve 
unartificially aſcribe the Name of Dominion to + 
bare natural Ability, actually to diſpoſe of a Thing 
without a moral Power or Right. ; 

For after the Covenant is compleated, or after 
the Right is by Covenant transferred on another 
the Thing immediately commenceth his, and regards 
purely his Intereſt and Advantage; and the Alje. 
nator can lawfully exerciſe no Act about it, but 
ſuch as tends towards delivering up the Poſſeſſion 
to the other Party. If, before Delivery, he makes 
any other Diſpoſal of the ſaid Thing, ke doth this 
only de facto, and not de jure. And Delivery itſelf 
is not properly the final Act of Dominion, but the 
Releaſement and Abdication of corporal Cuſtody, 
For that only is eſteemed an A& of Dominion, 
which, by Virtue of Dominion, is freely performed, 
But Delivery is made not freely, but upon Neceſlity, 
or Obligation. As the Reſignation of a Magi. 
ſtrate cannot be ſtiled an Act of his Office, if we 
conſider that Office as denoting a Power to com- 
mand others, 

But though a Thing can no longer be reckoned 
my own, when I have made over the full Right of 
it to another Man, yet it is ſomewhat different whe- 
ther I ſtill corporally detain the ſaid Thing, or whe- 
ther the other Party hath already got poſſeſſion of it. 
For in the former caſe he is both unable to apply it 
preſently to his actual Uſe ; and beſides, if I refuſe 
to deliver it, he muſt compel me to grant him poſ- 
ſeſſion in a forcible Way. And if Matters ſtand thus, 
belides the Inconvenience of wanting the thing in 


c. 8. F. 25. » Vid. lib. A. t. 2. L I. 5. 21. Lk 


ſ * 


— 


— 88 


» Non utigue ita accipiendum eſt, ut qui fundum peſſidere welit, omnes glebas ci rcumambulet, ſed fufficit quamlibet partem ejus fundi 
introire, dum mente & cogitatione hac fit, uti totum fundum uſque ad terminum welit peſſidere, ibid. leg. 3. J. 1. 

2 This follows from the Principles of the Roman Law, upon which our Author reaſons here, nor 1s it neceſſary to cite upon this 
Occaſion the Digeſt. De U/urp. & Uſucap. F. 2. as is commonly done. Beſides, the Queſtion there is about a Subtilty of the anti- 


ent Lawyers, with Regard fo Uſucaption, or Per ſcription : For they affirm that a Man muſt not be looked upon to 


poſſeſs a whole 


Flock in general, but each Beaſt in particular ; ſo that if any ſtolen Animal ſhould be intermixed, the Owner of the Flock ſhould 
have no Pretenſions to it. But fince all in general, and each in particular, belong really to him, fince they compoſe one whole, 
though made up of ſeparate Parts ; when they are aſſembled in the ſame Place, it does not appear any more neceſſary (according to the 


Roman Law) to take them ingly, than for a Man to count ever 
Author ſeems here to have ha 8 
Exercitat. 42. of that Book, Sect. 16. 


ly, t Clod of Earth which compoſes his Eſtate. 
in view, as well as upon other Occaſions, the Syntagma Jur. Civ. of George Adam Struvias. Ste 


As for the reit, our 


3 Dare enim (heres uſumfructum) intelligitur, fi induxerit in fundum legatarium, eumgque patiatur uti, frui, Digeſt. I. vii. t. l. 


De uſifructu, &c. leg. 3. in princip. 


That is to ſay, which conſiſts in hindering a Perſon from doing certain Things. As in Caſe of Servirudes, for Example, if we 
have forbid our Neighbour to build upon his Ground, or to do any other Thing that may incommode us, and he has acquieſced 
long enough for to plead a Right from his Complaiſance. See the Syntagma of Struwius, in the Place juſt cited 5. 15. and Exer 


citat. 13. OF & /egq. 


5. It is evi 


ent, that in this Queſtion every Body underſtands a moral Power, or Right of diſpoſing of a Thing that appertains to 


them, and no Man doubts, but, to exercife this Right actually, he ought to be in Poſſeſſion of the Thing; ſo that the Diſtinction of 
our Author is uſeleſs, and he might better attain the Affirmative plainly. Farther, N to the Maxims of the Civil Law, 4 
a 


ſettled Poſſeſſion does not require to preſerve a perpetual Keeping of it, nor is it neceſſary to 


Licet poſſi ſia nudo animo acquiri non paſſit, tamen ſolo animo retineri t, Cd. I. vii. t. 32. leg. 
then cannot a Property be gained, as it is a Right purely Moral, b peſt ls, 


or under our Eyes. 


Whernhber, Elem. Jur. Nat. & Gent. c. 14. $F. 59. 


ve the Thing poſſeſſed in our Hands, 


4. 1 
y a bare Agreement, without taking any Poſſeſſion 2 See Balths/: 


the 


CAP. IX. 


time, if you live under civil Government, 
* be at ho trouble of making out your 
Right to the Judge 3 and if he either through Cor- 
ruption or Neglect ſhall pronounce a falſe Sentence, 
you muſt ſit down contented : But if you are in 
a ſtate of natural Liberty, you muſt try out the 
Matter by the doubtful Fortune of War. 

On this account it is that the Roman Laws af- 
firm“, That thoſe Contracts which treat of the 
alienating of Things, give only a Right to the 
Thing; as if before Delivery the Perſon were plac'd, 
as one may ſay, at a diſtance from the Thing, only 
with a Right of joining it to himſelf hereafter. But 
that when Dominion hath received its final Com- 

letion from corporal Seizure, then a Right is eſta- 
bliſhed in the Thing. Yet the Law frequently ſup- 
plies the former Deficiency : As for Inſtance, by 
reckoning, amongſt the Rights in a Thing, the Right 
of Inheritance *, or that which the Heirs have to 
the Goods of the Deceaſed, although they have not 
yet got Poſſeſſion, As for the other Piſtinction of 
the Roman Laws, in granting a * real Action upon 
a Right in a Thing, and a perſonal Action upon a 
Right to a Thing, the Ground of it ſeems to be this, 
That when a thing once perfectly belongs to me, I 
have nothing to do but to purſue and take it where- 
ſoever I find it; and there is no new and peculiar 
Obligation required in the other Party to engage 


Lib. iii. t. 5. leg. 28. Dig. De negot. gef. 


Property in General. 


417 
him to deliver it. But a bare Right to a thing pre- 
ſuppoſeth that the thing is not yet fully united to 
me, and that the other Party is, by a peculiar Ob- 
ligation, tied to procure that it ſhall be thus unit- 
ed: therefore I am to urge him, that he would 
leave the thing, as it were, vacant for me, ſo that 
I may take it into my own Poſſeſſion. 

As to what remains, tho* it be a common Say- 
ing, That @ Thing in hand is better than an Action in 
the Court; yet tis certain, that our Eſtate may be 
increas'd by a bare Right to a thing, and by per- 
ſonal Actions. As on the contrary, what a Man, 
by a perfect Obligation, owes to another, he cannot, 
to any purpoſe, reckon amongſt his Goods and For- 
tunes, tho? he retains, as yet, the corporal Poſſeſſion 
of it. Hence he, who poſſeſſeth a thouſand Pounds, 
and owes a thouſand, hath nothing ; and he that 
owes more than he poſſeſſeth, hath leſs than no- 
thing. For in the Words of the Civil Law, Id ei 
abeſſe videtur, in quo eſt obligatus*;, So much ſeems 
wanting to him, as he is bound to make good. 

IX. We ate to obſerve beſides, that Delivery is 
either true, or feigned and ſuppoſed ; the latter of 
which is done manu brevi *, in ſhort, and without 
Formality, to ſave Time and Trouble. Now this 
chiefly takes place, when I make over by Grant the 
Property of my Goods to another, reſerving, for a 
certain Term 5, the Uſe and Profits to myſelf. 


cu. 


— 


— 


t Tu ad rem. This Diſlinction is not expreſsly found in the Body of the Roman Law, as our Author ſuppoſes it, but it is in 


the Canon Law, which uſes it in treating of the Collation of Beneſices. Jus vero quod ſecundo AD PRE ND AM, 
« NON IN PR ABENDA, hujuſmodi competebat, c. Decretal, J. iii. t. 4. De præbendis & dignit. in 6. Can. 40. Quarum 
« pratiarum ratione tune non erat ad collationem proceſſum, & fic per conſequens FUS IN RE non fuerat ipſis impetrantibus 
« adquiſitum, &c. ibid. t. 7. De conceſſione prælendæ, &c. Can. 8, Per ordinationem ſeu divifionem noſtram prædictam J 
« AD REM expectantibus, &c. Extravag. Joan. 22. t. 4. De conceſſi præbend. c. 1.” See Mr. Thomafius's Diſcourſe, intitled 
Philsſophia Juris de obligat. & action. c. 2.4. 115. "Tis the third among his Diſputations at Leipſicl. So that the Interpreters 
of the Roman Law have borrowed their Diſtinction of Jus in re & ad rem from the Canon Law, and they apply this Diſtinction 
to what the antient Lawyers ſay, that no bare Agreements transfer any Property, and therefore a thing muſt be delivered, unleſs 
there has been a Poſſeſſion for ſome time, as it happens in Preſcription. See the Law quoted above, in the Notes on 5. c. Hence it 
follows, that when, for Example, a Bargain of Sale is paſſed, no Right is acquired to the thing itſelf Jus in re) but only a 
* = 1 the Seller —- = it to us, _ we my take Poſſeſlion of it, and by that means acquire a Right to it. This 
15 what the Interpreters call Jus ad rem, as much as to ſay, a Right to have or acquire a thing ; wh k 
cnderiand the Right which Þ already ccontred 26 the thing. © RY © Hg. Sens," By Je bv vv, they 
* But, according to the Roman Law, even the Heir has not the civil Poſſeſſion till he is corporally ſeized of the Goods be- 
longing to the Inheritance: Quum heredes inſtituti ſumus, adita hereditate, omnia quidem jura ad nos tranſeunt : poſſeſſio tamen 
4 * comprehenſa, ad nos non pertinet. Digeſt. Lib. xli. tit. 2. De adguir. po. Leg. 23. See, upon this Subject Crjas 
P. Iome 8. pag. 307. , 
3 A perſonal Aaion is, where we proſecute at Law a Perſon who is obliged to give or d i | \ 
of a real and particular Obligation * he is under, Whether by ſome . e eee e 8 : 8 
or for ſome Crime or Fault, as having ſtolen ſomething from us, or endamaged our Goods, c. And this Obligation is ſo perſo- 
nal, that he can't engage himſelf to a third, who is Poſſeſſor by a juſt Title for the thing due to him, till Wy e actuall * 
leaſed him. As for Example, if a Tradeſman, aſter he has ſold me a Stuff, ſells and delivers it at the ſame time to another, I h 5 
no Right to require that this ſecond Buyer ſhould let me have it; but the Roman Laws allow me an Action of Warra ty fiat 
the Seller, to indemnify me for the Prejudice he has done me. See Digeſt. l. vi. t. 2. De publiciana in rem acti | A 
and Code, I. iv. t. 39. De hereditate wel aftione wendit. leg. 6. On the contrary, a real Action is, when a Man ſei, + 
may ſay, upon a thing as fully belonging to him already, 75 that he has a Right to demand it of any one that hes in hi s 
Poſſeſſion, and the Defendant is obliged to yield ic to him, not by a particular and perſonal Obligation but b — : f that 
general one, by which every one is bound to reſtore the Goods of another, This fort of Action is called Y; * 1 
a bare Demand, whereas a Perſonal Action is uſually ſtiled Conditio. ** Omnium autem actionum, quibus hp —— 8 
* Judices arbitroſve de quacunque re quæritur, ſumma diviſio in duo genera deducitur, aut enim in = ſunt — F 1 * — 
Y Namq; agit unuſquiſq; aut cum eo qui ei obligatus eſt, vel ex contractu, vel ex maleficio quo caſu roditz Ae 
5 perſonam, per quas intendit adverſarium ei dare aut facere oportere, & aliis quibuſdam modis pt. cum eo apit : oft ar 
; nullo jure obligatus, movet tamen alicui de aliqua re controverſiam, quo caſu proditæ actiones in rem ſunt ad. f — 
* poralem poſſideat quis, quam Titius ſuam eſſe adfirmet, poſſeſſor autem Dominum ejus ſe eſſe dicat 3 I 3 
tem in rem quidem actiones, vindicationes, in perſonam vero, conditiones. Inſtit. 1. iv. t. 6. 6 & 1 * 
2 N Digeſt. xlix. t. 14. De jure fi/ci, leg. 10. J J * 
ulpe ere is ſome Omiſſion here, either thro' the Negligence o l . 
ws Editions perfectly agree. For, beſides that the Author — in 42 nar gre 23 5 ms ag 45 
7 ing us, whether it is a real or feign'd Deliverance, he ſpeaks of it in ſuch a Manner as would incline 22 kiste 22 
ers it as of the laſt kind, ſince he ſays nothing of the former ſuppoſing it too well known: Beſid yy 1 his. 3 
meet Nee . — he #1 8 this Diſtinction, make the Deliverance De manu longa a feign'd Ra To 4 
anu brewi. real Deliverance, according to them, conſiſts in Act, b i oh . 
I may fo ſay, from Hand to Hand ” 4 , us in a corpora „by which we give the thing, if 
e that oor Autor might be woot, or invaded t les 
in Fw, . . . mud YUUVI 
— 8 = — thus the feign'd Deliverance, in his Syntagma Jur. Civil. Exercit. xli. 5. 57. 22 he Rl xd 2 wy 4 
* ien aliquam donando erer e ee ee ; 
« rit, ea . + , ndo, vel.vendendo uſumfructum ejus retinuerit ; etiamſi ſtipula 1. 
in continuo tradidiſſe credatur, nec quid amplius requiratur, quo magis videatur facta traditio, Cog. 1. 11 t. = "De De. 


a@tienibus, leg. 28. 
a I h h (The 
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(Tho? in ſome Grants of this kind it is now an things thus diſperſed ſhould , ; 
uſual Practice for the Donor to deliver the Keys 4, Br forſaken, and ſo be OR 3 dere. 
to the other Party, who immediately reſtores them the way of 7 Occupancy, by the firſt Tal en in 
again.) As, likewiſe, when I reſolve that a thing ſuch a piece of Bounty is really a Spec ers; but 
of mine, which another how hath in his Poſſeſſi- nation, reach'd out indefinitely to prog Fol A 
on, ſhall, for the future, be his Right and Pro- of the Crowd; ſo that the thing thus th — 

perty : Or when, having firſt lent or ſet out to hire, common is ſuppos'd to be deliver d, as it = . 
or given in truſt, a certain thing to you, I after - the firſt Man in the Multitude chat lays H — 0 
wards fell it you *, or reſign it in way of Profit it. Yet Cæſar ſpeaks otherwiſe in his — 0 
or Portion. This ſeign d Delivery is, likewiſe, of uſe to the Soldiers, upon granting them the — 
between three Perſons by Delegation ? ; as if, for of Plunder: | Liberty 


Inſtance, a Man out of Bounty or Debt would 
give me ſomewhat, and [ order him to give it a = Neque enim donare vocabs, 


third Perſon, For that's the ſame as if it had been Put fibi quiſque dabit. 
firſt offer d to me, and by me deliver'd into the 
other Party's Hands. 

Delivery then is ſaid to be made manu longa *, 
or by a round-about Way, when a thing is not im- 


mediately brought to another Body, but only ſhewn 
or pointed out at a leſs or a greater Diſtance * . ducing of which the Bearers receive the Import and 


For I have, as far as in me lies, deliver'd that, of Contents of them. Thus Titus the Emperor, in { 
which I have quitted the Poſſeſſion, and have put of the Shows which he preſented, threw 8 By 
another in a Method of obtaining it for himſelf, tle round Tablets of Wood, each with ſome kind 
And to this Head they refer alſo thoſe Caſes, in of Prize inſcribed; as Garments, Gold, Horſ 
which any Sign or Inſtrument of Cuſtody (as Oxen, Sheep, and Slaves. Thoſe who had the — 
Keys, for Inſtance) is given up. As for the Caſe Fortune to catch theſe Tables, upon carrying = 
of throwing or ſcattering Largeſſes among the to the Managers and Stewards, were gratified with 


common People, the Deſign of it is not, that the the Purport of the Inſcription, 


I call it not my Gift what each b 
Shall give himſelf. hey 


Sometimes only Tickets are ſcatter*d, upon pro- 


rn. 


1 Si rem meam poſſideas, & eam velim tuam eſſe, fiet tua, quamvis poſſeſſio apud me non fuerit. Dig. 1. xli, t. 1. De acguir 


rerum Domi nio, leg. 21. 

2 4 Interdum etiam fine traditione, nuda voluntas Domini ſufficit ad rem transferendam. Veluti fi rem, quam commodavi aut 
* locavi tibi, aut apud te depoſui, vendidero tibi; licet enim ex ea cauſa tibi non tradiderim, eo tamen quod patior eam ex canſs 
« emptionis apud te eſſe, tuam efficio. Ibid. leg. 9. F. 5. Veluti 6 rem quam quis tibi accommodaverit poſtea aut vendi- 


0 derit tibi, aut donaverit, aut dotis nomine dederit. Iſtit. I. ii. t. 1. De rerum divi/. F. 43. 


2 See Lib. v. c. 11. F. 13. following. 

4 As when a Man tells Money on a Table to any one. Pecuniam, quam mihi debes, aut aliam rem, fi in conſpectu meo 
« ponere te jubeam, efficitur, ut & tu ſtatim libereris, & mea eſſe incipiat. Nam tum quod à nullo corporaliter ejus rei poſſeſſio 
« detineretur, adquiſita mihi & quodammodo manu longa tradita exiſtimanda eft.” Dig. I. xlvi. t. 3. De ſolutionifus & liberatice 


nibus, leg. 79, See alſo I. xli. t. 2. De acquir. vel amitt. poſſeſſione, leg. 1. F. 21. and Mr. Noodt's Probab. Furis, Lib. ii 
Num. - & /eaq. where he, alſo, ſhews, that the Preſence of a thing is not always neceſſary by the N 1 


to be delivered to him on whoſe Account we paid it. 

s If, for Example, he that ſells me a Field, ſhews me it from the top of my Houſe, declaring at the ſame time that he releaſes 
it to me, it is as much mine as if I were carried to the Place and ſet my Foot in it. Aut fi nithi fundum vicinum mercato 
c yenditur, in mea turre demonſtret, vacuamque ſe poſſeſſionem tradere dicat, non minus poſſidere cœpi, quam fi pedem finibus 
* jntuliſſem. Dig. I. xli. t. 2. De acquir. vel amitt. pofief}. leg. 1. F. 21. 

6 Item fi quis merces in horreo repoſitas vendiderit, ſimul atque claves horrei tradiderit emptori, transfert proprietatem mer- 
„% Cium ad emptorem.” Dig. xli. t. 1. De acquire rerum Dominio, leg. 9. 5. 6. and 1. xviii. t. 1. De contrahend Emp. leg. 74 


See alſo the Code, 1. viii. t. 54. De donat. leg. 1. 
7 « Hoc amplius interdum & in incertam perſonam collata voluntas Domini transfert rei proprietatem, ut ecce Prætores & 


« Conſules, cum miſſilia jactant in vulgus, ignorant, quod eorum quiſque ſitJaccepturus, & tamen quia volunt, quod quiſque 
*« acceperit, ejus eſſe, ſtatim eum Dominum efficiunt,”” It it. I. ii. t. 1. De rerum divi/. F. 45. Dig. I. xli. t. 1. De acquir, 


rerum Dominio, leg. 9. J. 7. 


—_ 
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Of Wills and Teſtaments. 


1. How many derivative Ways of Acquiſition. vi. How far Wills proceeded from the Law of Me- 

11. Grotius's Definition of a Will is examined. ture, and bow far from paſitive Laws ? 

111. What is a Will to us. vii. An Inheritance given by Will, wanting dit 

xv. Whether Wills proceeded from the Law of Na- Form, may be enter'd upon, if none oppoſe i. 
ture is doubted. vin. But the Heir may null that Will, as if bis Ai. 

v. The Antients diſpoſed of their Goods while they ceſtor bad died inteſtate. OY 
were living. 1x, Donation in caſe of Death. 


f MONGS T the derivative Ways of A. from one Perſon to another, either by expres 
Will of the former Proprietor, or by the Ap 


quifition, ſome regard the Chance of Death, 
ointment of ſome Law interpoſing in the Affi. 


and ſome transfer things whilſt both Parties are p 
alive*, In both Caſes the things are convey'd Varro De Re Ruftica, |. ii, Somewhat muſt nay 


TO tl 1 5 1 1 


Here is a more exact Diviſion of derivative Acquiſitions: I. In reſpect to the Law, by virtue of which Property is transſen d 
pe may divide them into Acquiſitions z 1, Natural; 2. Civil; 3. Mixt. Natural Acquiſitions are ſuch as are coat 
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; | , ame When the Will is thus open'd, 'tis at the Choice 
rily +96 Ain OE OY EL ON ” of the Heir appointed, wheckes he will enter upon 
ay ti the Inheritance, or wave and refuſe it. | 

= en 8 mw 2 CRE : Again, Since all the Right of the Heir by Will 
The Nature and Origin of which Act we ought, commenceth at the Teſtator's Death ; he hath riot, 
wich ſome Care, to examine. According to Grotius* before that Moment, any Right which can be 
therefore a Teſtament is the Alienation of a whole ſaid to depend on the Death of the Party as on 
* in caſe of Death, and before that time revocable; a Condition. Beſides, when any kind of Aliena- 
i = mean while the Right of Poſſeſſing and of En- tion is made, though ſuch as may be recalPd; 
4 being reſerv'd. Whereas tis not altogether yet it ought to transfer ſuch a Right on the Per- 
— ker a Teſtament can rightly be call'd fon towards whom it is directed, that it ſhall not 
an Alienation, in that ſtrict Senſe under which it be diſannull'd at the bare Pleaſure of the Aliena- 
Jenotes ſuch an Act, by which a Man makes a thing tor. For otherwiſe, neither the Alienator can be 
that was his own become another's. For Aliena- ſuppoſed to have contracted any Obligation, nor 
tion, being, in this Senſe, a Transferring of Right the other Party to have acquired any Right, if 
from one to another Perſon, conſequently ſuppo- the Whole Tranſaction amounted to no mote, for 
ſeth the Exiſtence” of the two Parties at the time Example, than this ſlight Promiſe, You ſhall have, 
of its Date; ſo that henceforward the thing may one time or other, ſomewhat which I now poſſeſs, pro- 
be ſaid to be eſtrang'd from him who thus tranſ- vided you don't diſpleaſe me in the mean while ; but 
ferr'd it. But the Teſtator*, ſo long as he draws then you ſhall have no Right to hinder me from being 
Breath, retains a full and abſolute Right to all diſpleas'd at any time when I think fit, or without any 
his Goods, without the leaſt Diminution. There- manner of Reaſon. Such an Act as this cannot be 
fore, whilſt he lives, he cannot properly be faid ſtiled an Alienation, being a bare Declaration of 
to have alienated any thing: And at the Moment a Man's preſent Deſign, without any Neceſſity of 
of his Death he loſeth immediately all the Right continuing the ſame Reſolution ; which is incapa- 
he held whilſt alive, and is reckoned as no body ble of producing any Obligation on the one ſide, 
in civil Conſideration. Therefore an Alienation or any Right on the other*. But a Teſtament is 
cannot be ſaid to be made at that time, when, in re- really ſuch a Declaration of a Man's Intentions, 
ſpect of the Party who ſhould alienate, nothing as doth not confer any Right on the other Party 
can be call'd his own or another's. Nor is the before the Teſtator's Death; ſuch, at leaſt, as may 
Difficulty taken off, if we affirm, That the Aliena- have the effect of full and perfect Right againſt 
tion is indeed made when the Will is ſign'd, but the Claim of the Teſtator himſelf, For, after the 
depends in the mean while upon the Caſualty of Will is drawn up, the Teſtator doth not only re- 
Death, as upon a neceſſary Condition, For in eve- tain the moſt abſolute Right of poſſeſſing and en- 
ry A& of Alienation two Parties muſt join Con- joying, making over to the Heir only the bare 
ſents ; the one from whom, and the other to whom Property; but indeed the Property itſelf is till, 
the thing is transſerr' d; and theſe Conſents muſt without the leaſt Diminution, his own. Of 
be united by conſpiring, as it were, together at which we have this evident Token, That after all 
the ſame time. But now nothing happens more this he may alienate his Goods, or may ſtrike out 
frequently, than that a Man ſhall not know thoſe who at preſent ſtand Heirs, without any Poſ- 
himſelf to be Heir 'till the Mill comes to be open- ſibility of Redreſs. But now even revocable Alie- 
ed upon the Teftator's Deceaſe, And, likewiſe, nations ever ſuppoſe ſome Caſualty, or ſome Con- 


* Lib. ii. e. 6. $. 14. d Vid: ſupra, I. iii. c. 5. F. 5. 
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to the Rules of the Law of Nature only, i. e. which depend only upon the mutual Conſent of Parties. Thus we acquire by virtue 
of all 3 where the civil Law leaves every one at their full Liberty. Civil Acquiſitions are ſuch as transfer a Pro- 
perty without the particular Conſent of the Proprietor. The principal Way of acquiring here is the Preſcription, principally 
with regard to the Time limited for preſcribing ; for, as to the Reſt, Preſcription has, alſo, its Foundation in the Law of Nature. 
See Chap. xii. F. 1. in the Notes following. Mixt Acquiſitions are made by the mutual Conſent of Parties, cither expreſs or tacit, 
but yet in ſuch a Manner, however, that there intervenes ſome Diſpoſition of the civil Laws, which Rules, if they be not con- 
formed to, the Act may be annull'd, Thus we get Things by a Will or Contract, when the Laws of the State preſcribe certain 
Forms to be uſed in ſuch Sort of Actions. II. Theſe three Sorts of Acquiſitions may be conſider'd either with reſpe& to the 
Time they were made, or in reſpect to the Thing acquired. As to the Thing, they are univerſal or particular, according as we ac- 
quire the Goods of a Perſon, in whole, or in part. As to Time, they have place either in caſe of Death, or in time of Life. See 
Mr. Titius's Obſerv. on Puffend. zoo, c. The firſt fort comprehends Wills, and Gifts in caſe of Death, which are treated of in 
this Chapter. The other comprehends all Agreements and Contracts in which any Alienation is concerned, to which we may alſo 
refer Donations among the Living, altho' our Author in his Abridgment of the Duties of a Man and Citizen, l. i, c. 12. has rank'd 
them under a different Head, and ſo has not touch'd on them in the Place where he treats of Contracts. But we ſhall ſupply this 
Defect by a Note, the rather becauſe he has not treated of them in this Work. | 
1 Quod alterius fuit, id, ut fiat meum, neceſſe i aliquid intercedere. Varro De Re Ruſtica, I. ii. c. 1. 

Dee above, 5. 4. n. 5.pag 120. All that our Author ſays here proves only, that in a Will the Alienation is neither real, clear,nor 
irrevocable; but that hinders not, but that the Teſtator's Act may be look'd upon as a kind of imperfe& Alienation, and which 
may become perfect, and give the Heir a true Right, tho' liable to miſs its Effect. So that there is a great Difference between 
an Alienation by Will, and a bare verbal Declaration of a preſent Deſign to give ſomething, one Time or another, to a certain Perſon, 
For the Effe&t of ſuch a Declaration depends always upon the pure Humour of him that made it, and can't take place without a 
new AQ on his Part. Whereas, ſo long as the Teſtator has not revoked his Will, the Right of the Heir continues, whatever Hu- 
mour he is in; but if the Teſtator 2 reſolved to change the Diſpoſition he has made of his Goods, but for want of Time 
does it not, or becauſe he flatters himſelf that he ſhall have Time enough when he comes to die, the Heir and Legatees have ac- 
gone a full and irrevocable Right, which they have Power to enjoy. Upon this Prineiple the Roman Law ordains, That a 

erſon reſolved to make his Will, but who has not perfected it, ſhall be conſidered as a dyin Abinteftate ; and that this Will ſhall 
not be reckon'd as a Codicil, unleſs the Teſtator inſerts ſome Clauſe bearing that this * of his Intentions ſhall paſs 
= a Codicil, if it cannot hold good as a Will: Ilud guogue pari ratione ſervandum eft, ut Teftator, gui decrevit facere 
: eſtamentum, f id adimplere nequiverit, inteftato videatur eſſe dęfunctus, nec tranſducere liceat ad fidei-commiſſi interpretationem ve- 
ut ex Codicil, 1s ultimam woluntatem, nift ille complexus fit, ut dim etiam Codicillorum ſcriptura debeat obtinere. Cod. Lib. vi. tit 36 
De Codicillis, leg. 8. F. 1. ' 133 
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dition under which they are to be revers'd, and 


which doth not depend merely on the Alienator's 
Pleaſure or Humour, | 

III. We ſhall expreſs the Nature of a Teſtament 
more plainly, and more agreeably to the Senſe of 
the Roman Lawyers, if we call it, A Declaration * 
of our Will touching the Succeſſors to our Goods, after 
our Deceaſe, yet ſuch as is mutable and revocable at 
our Pleaſure, whilſt we live, and which creates a Right 
in others to take Place only, when wwe are gone. Con- 
cerning which Mutability the Law of general 
Kindneſs commands thus much, That uo Man, un- 
leſs on Account of his Demerit, be wheedled and ca- 
jol'd with falſe Hopes, or be ridiculed and expoſed, 
Whence, tho? we can hardly diſapprove of what 
Pliny reports of Domitius Tullus, who had chous'd 
ſome hungry Raſcals in the wicked Tribe of the 
Heredipete ; Others on the contrary, ſays he *, com- 
mended this Humour; in that he fruſtrated the evil 
Hopes of ſuch Men, whom, conſidering the Practice of 
the Age, it is a Part of Prudence thus to deceive ® : 
yet Valerius Maximus © had good Reaſon to cen- 
ſure 9, Cæcilius and T. Barrulus, of whom the for- 
mer put a Trick of this kind on L. Lucullus, tlie 
latter on Lentulus Spinther, their greateſt Friends 
and Benefactors. 


3 
c. 8. F. 5. 8. 4 Comp. Ja. xxxviii. 1. 


IV. Whether theſe Teſtaments owe their Ona 
hal to natural or to poſitive Law, is diſputed f 
mongſt the Learned, The Meaning of which Que. 
ſtion is not, Whether a Man be obliged by 
Law of Nature to make a Will (for that certain : 
is in every Man's Choice, unleſs fo far as it Proves 
neceſſary to prevent Quarrels amongſt his“ Relg 
tions) but whether, after Property hath been int. 
duc*d, it neceſſarily follows from the Nature of 
that Eſtabliſhment, that a Man may effectually dif. 
poſe of his Goods by Will, or whether this Pow. 
er is granted to Proprietors by poſitive C onſtitution? 
Grotius's Judgment © in the Caſe is, That a Teſta. 
ment, as many other Als, may indeed receive a Aor- 
ticular Form from civil Ordinances ; yet the Eſſence 
and Subſtance of it is nearly allied to Property, and upon 
Suppeſition of Property, belongs to the Law of Nature 
Or, that the Power of diſpoſing effectually of what 
we poſſeſs, is deriv'd from the Law of Nations 
which the Civilians term Jus Primarium, the firſt 
or principal Law; but the Reftraint which lies 
upon us to diſpoſe of them, only after ſuch a c<. 
tain manner, is owing to civil Appointment, In 
regard to which Aſſertion, *tis not improbable 
but that ſome Scruple may arife 5. For fince the 
Things, over which Property was firlt eſtabliſhed, 


are 


Lib. viii. Epiſt. 18. b Add Lucian in Dialog. Simyl. & Polyſtrat. Tom. i. p. 275. Edit. Ame. © Lib, vii. 
$ e Lib. ii. c. 6. 5 14. 


* Their Words are, Teſamentum eſt wvoluntatis noſtræ juſta ſententia, de eo quod quis poſi mortem ſuam fieri velit, Dig. l. ui 
t. 1. Qui teflamenta facere paſſunt, &c. leg. 1. Ambulatoria enim oft voluntas defuncti uſque ad vite ſupremum exitum, I. Vir. 


t. 4. De adimendis wel transferendis legatis, &c. leg. 4. 


nn. 


juſto Hæredipetarum, publiſt'd at Hall in Saxony in 1695, and the other, De Captatoriis Inſlitutionibus, in 1696, and reprint- 


1 Hear what the Oracle of Gaſcoigne (which is the Title that the Abbot of St. Rea! in his Preface to Cicero's Epiſtle to Au. 
eus gives Montagne) ſays, ** I now fee 'tis time loſt to beſtow much Pains in Sollicitations ; one Word ill conſtrued blots but 
% the Merit of Ten Year:. Happy is he that can hit the Time, pleaſe their Humour at the laſt Gaſp! The neareſt Action pleaſes 
% moſt ; not the beſt or moſt frequent good Offices, but the freſheſt and moſt preſent do the Work. Theſe Men manage their 
«« Wills as Apples or Rods, to encourage or correct every Action of their Dependents. Tis a thing of too much Attendance 
and Weight to be thus hurried _ Moment, and againſt which wife Men reſolved once for all, reſpecting, above all, Rea- 
% ſon and publick Obſervation. Eſſay, I. ii. c. 8. p. 284, 285.” See, alſo, a fine Paſſage in Mr. de la Brayere's Characters, in the 
Chapter about certain Uſages, printed at Braſſels in 1697. The CharaQer begins thus; It is true, there are a ſort of Men 
„ whoſe laſt Will nothing can determine but Death, becauſe ſo long as they live they were never reſolved nor quiet, Ec. 
3 The Latin is, Alii contra hoc ipſum laudibus ferunt, quod [ Domitius Tullus, cum ſe captandum fprabuifſet] fit fruftratus improbo; 
ſhes hominum, quos fic decipere pro moribus temporum prudentia eft. See, alſo, what is ſaid above, I. iii. c. 5. F. 5. n. 7. pag. 268. As to 
uch Men in general, and the Effects, which the Succeſs of their Addreſſes in hunting after a rich Succeſſion may have, according 
to the Roman Law, the Reader may conſult and examine two curious Diſcourſes of Mr. Thomaſius ; the one intitled, De Jure in. 


ed in 1703. As alſo that of the illuſtrious M. De Bynker/hoek under this laſt Title, in his Opaſcula Yarii Argumenti, publiſhed 
in 1719. | 

4 The Diſtinction of the Law of Nations into primæval and ſecondary was not made by the Roman Lawyers, but their Inter- 
preters. Moreover, the Power of making Wills ought to be referred to that Law of Nations which they call ſecondary, and 
not to the primzval, which is nothing elſe, according to them, but the Law of Nature taken in the Senſe which I have elle 
where explained it, I. ii. c. 3. F. 2, & 

5 Our Author in my Opinion makes a Difficulty where there is none. I am miſtal:en if his falſe Notion about the Original of 
Property, which we have above confuted, hath not made him without Reaſon reje&t Grotius's Judgment, and multiply Beings 
without Neceſſity. Another Author, whom I have ſeen ſince my firſt Edition of this Work, inters, That the Power of making 
Wills is only from civil Law; and this he does from a Principle worſe grounded in my Judgment, as I have ſhewn above, c. ui. 
F. 1. n. 1. I ſhall now only ſpeak of this Poſition of his, That the Right of Property ends and is extinct with Poſſeſſion itlelt 
Sce Mr. Byrker/hort's Obſervation, 1. ii, c. 2, Theſe Syſtems being then confuted, *twill be eaſy to invert the Conſequence. | 
aſſert then, That the Settlement of Property being neither founded on any Agreement, nor limited by the time of Poſſeſſion, but 
depending quly (as we have ſhewn) upon this, That every one has ſeized for ever a certain reaſonable Portion of the Goo 
of this Wore. which naturally belong no more to one than another, it follows from thence, that when a Man hath appropriate. 
to himſelf any thing after that manner, no other Perſon can pretend to it, unleſs he abandons it anew to the firſt Occupant, 0: 
transfers it to ſome other in particular ; but has he only a Right to diſpoſe of his Goods during his Life, and has he not, allo, 
a Power of leaving them to whom he pleaſes at his Death? Certainly I cannot ſee why this ſhould not be a Conſequent of 
the Right of Property. Suppoſe Men were immortal, ſhould not a Proprietor eternally preſerve the Right he has once go 
ten? The Neceſſity of Dying, to which all Men are ſubje&, will permit them to enjoy their Goods but a few Years, and then! 
is but natural to make up the Loſs, and perpe:uate, as far as they can, their Right of Property after their Death, by declaring 
to whom they will have it paſs ; and ſo the Heir taking the place of the Dead, and repreſenting him in ſome manner, no other 
can pretend to his Goods any more than if he had poſleſſed them himſelf. In the Cage tis laid down as an uncontrove 
Maxim, That Men can defire nothing more reaſonable, than to have a liberty to diſpoſe of their Goods at their Death: 
Nikil eft enim guod magis hominibus debeatur, quam ut ſupreme woluntatis, poſiquam jam aliud welle non poſſunt, liber ſit flilus, & 
licitum, quod iterum non redit, arbitrium, I. i. t. 2. De 282 Ecclaſiis, leg. 1. See the Paſſage of Quinctilian quo 
below, F. 5. n. 1. pag. 423. All the World agree, That Men, while they live, may transfer, as it were from Hand to Hand, to ot — 
either abtelntely, or upon certain Conditions, the Right of Property which they have to a thing; and why then may the 
not do the ſame at their Death, and in a manner revocable or irrevocable? I can't ſee the great Difference there is 7755 
theſe two things, eſpecially if we conſider the Donations in caſe of Death, of which this Author treats at the End o 1 
Chapter, and Which without doubt purely belong to the Civil Law. Further, the Goods which Men ordinarily leave 1 
Death being uſually either the ſole Fruits of the Induſtry of the Proprietor, or things which are cultivated and impro: 4 
his Care and Lzbour, would it not be unjuſt to have them abandoned after his Neath to the firſt Occupier ; fo that of 
have the Satisfaction before his Death of thinking that he ſhall leave them to ſuch Perſons as he loves? It is true, that (as Mr. By ad 
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are deſigned only to ſerve the Uſes of Men in this An Evidence of this ſeems to be, that the moſt 
Life, and ſince the Dead loſe all their Title to antient Men we read of in Story, were wont to 
worldly Poſſeſſions, it ſeemed not altogether ſo engage their Friends by Oaths to fulfil their laſt 
- needful, that Property mould contain in it a Power Commands, as if no human Bonds were ſtrong e- 
of ordering what ſhould become of a Man's nough to oblige them in this Caſe, See Gen. xxiv. 
Goods after his Deceaſe. But it might have been 2, 3. xIvii. 29. Diodor. Sic. J. ii. p. 119. Ed. Rho- 
ſufficient to have allowed every Perſon the Com- dom. c. 33. ſpeaking of Par ſodes's Death. 
mand of his Goods during Life, diſabling him to Thus too in Sopbocles (Trachin, 1192, Cc.) Her- 
extend it farther, and to have left to the Care of cules requires an Oath from Hillus, for the Perform- 
the Living the Management of what belonged to ance of his laſt Commands. 
the Dead, who are no longer Members of human So Conſtantinus Ducas obliged his Wife Eudocia 
Society. by Oath never to enter on a ſecond Marriage after 
Farther, ſince Death removes Men from all Con- his Deceaſe. Yet by what Stratagem ſhe recovered 
cerns below, it ſeemed that the Diſpoſals and De- her Writing from the Patriarch, who had the keep- 
clarations made in their Life-time might be after- ing of it ; and how, as if ſhe had hereby been re- 
wards neglect d with Impunity. leaſed from her Engagement, is very ſtrange, ſhe 
; ; ; married Diogenes, as we read in Zonar, Tom. i, in 
Id cinerem & manes credis curare ſepultos * ? Eudocia, and in Michael Che. Ann. Tom. iv. 


Think you cold Duſt and Shadows feel ſuch Cares ? 
a Vid. Virgil. En. iv. 34. 


_— * —— has. tt th 
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oel ſays) the Farth was appointed for the Service of Men in all Ages, and that all Generations, that ſucceed each other, ought 
to have a Proviſion for themſelves by their Labour and Induſtry, But it does not follow from thence (by the natural Law) that 
when a Perſon dies, „his Goods remain to him who poſſeſſed them in common with him, or to the firſt Occupant.” For it is 
ſufficient that at his Death he leaves his Effects to ſome Body, as he muſt neceſſarily do, no Man being able to — ö any Thin 
away with him to the Grave ; and there are in the World beſides Things enough which belong to the firſt Occu «4 if fo will 
take the Pains to find them out. Mr. de Fynteroock himſelf — that if every Man's Goods after his Death were left to 
the Pillage of others, it would cauſe infinite Diſorders ; and therefore, to prevent this, the civil Laws have regulated Sueceſſions and al- 
lowed Wills. This Reafon ovght not to have leſs Force between thoſe who live in the Independence of he State of Nature, or, ra- 
ther, it is there more neceſſary to authorize theſe two Kinds of Succeſſion, becauſe there is more Danger, in that Caſe that the 
Effects of a Perſon ſhould become a Prey after his Death. We ſhould then more frequently ſee Chi dren, or other Perf, f. 
whom the Deceaſed was naturally obliged to provide, deprived of what he deſigned them, and which he had ined by his — Di. 
ligence. Farther, it is not neceſſary that they, to whom we diſpoſe our Goods, ſhould know and accept — — we * alive * bat 
we intend to bequeath them at our Death. Our Author maintains, that in reality the Will of him who transfers his Ri hi x d 
the Will of him to whom it is transferred, ought always to be united in a mutual Conſent at the ſame time; but in thi hed * 
agree with himſelf, for he acknowledges above, 1. iii. c. 9. F. 4, That a Gift is valid, though the Donor be dead before it is — 
cepted by the Legatee, if he who ought to declare it be only a bare Reporter of the Will of the Third. Becauſe the dead Perf 
have nothing to do with the Things of this World, it doth not follow that they never had, while the were yet ali Ri h * 
order the Diſpoſal of their Goods after their Death, but only they are not in a Condition to makes it of ſl — nel "ag f b he 
Antients, of whom our Author ſpeaks, made their Relations ſwear to perform the Orders they made when the died. it os — 
them more ſtrictly by the Solemnity of an Oath, and not that they believed no other Reaſon ſoffcient to obli * * fu [fl he W I 
of a Perſon dead. We fee that in the remoteſt Antiquity, ſuch as were not Members of any civil Societ i oſe d of h ; Goods 
before they died, without Controul. Abraham's Example is remarkable ; he had Relations 4 Ch 5 1 4 ME. n ex ich 
out going far; he had with him in Canaan, where he dwelt, his paternal Nephew Lot; —— 5 = 1 he ould 
have no Children, ke deſigned to exclude all his Relations, and make —.— his Steward or chief Slave "hi Heir G. gen 
2. M. Polycarp Muller, Profeſſor of Leipfic (in a Diſſertation, intitled, De Teflamento licito, ſed non 5 ; bliſhed qr 
pag. 24.) wonders how I could take this Declaration of 4braharm, as relating to his Will or The P — 10 a = 9 * 
« what would happen in Caſe he died without Children, and not of what ſhould be done or what he defioned 2 * . 
I would fain know, why Abraham ſaid, that Eleagar ſhould be his Heir, if not on the $i * h 1124 SN * * 
Sure the Patriarch did not mean that he would leave him his Goods to pillage or that de at — 120 2 = = 
On the contrary, this Office which Eleazar held ſhews plainly, that as Brobam had judged thi 810 = 3 his = — 
5 M had given him over his Houſhold ; he intended to reward bim by leaving him his EF:Q, to 4 — 
is Nephew, though he was near enough to have enjoyed h pf 
Author in Queſtion approve: of the Method I have — 1 of a — ＋ g Coach in Ca 4 1 7 
. INE or ir ow woe by eſults from the Right of Property, and, by — is 1 — 5 17 
ature and Nations. that, if the civil Laws preſcribed certain Limitati : 
Authority which the Sovercign hath to.limic the Right of 9 * Uſe th os ay 0 e 
Good: ; as you may «fee, 1. viii. c. 5. F. 3. following. In fine what [ haveſaid if 1 00 ie 8 
leſs Circle, returns agai j ; . c ſaid is fo true, that our Author himſelf, after an uſe- 
— A. ok pop = - wb pa er 3 — following rs good he builds the Succeſſion to a Perſon inteſtate upon the Pre- 
( Petton. the Difference is, that, inſtead of making the Power of diſpoſing hi 8 
Death to depend upon the Right of Property, he refers, it to a tacit A f 5 ein his Goods at bis 
fy, that ů — — n i 41 of the People, by which he ſuppoſes, without Neceſ- 
Notion is the more Tatu — — pl 1 oy % N as. according to him, it had not before. This 
e DOE.  Dudadeus, ; led, De Teftamentis Su 1 * 
maintains, alſo, againſt the Opinion of our Author, I hat the Power of kin wille eee. 
only. He, alſo, there obſerves among other Thin 2 that though th Diſp cat e 222 
ſent of the Heir; yet the want of that Conſent 4 not de 2 * 1 Ln egy 5 akon rags withou t the Con- 
_ pl On which 5 85 . Virtue and Effect, os no r py Aorrtgh emf gen 
before he knows whether the Heir will a i : : a 8 
e eee eee 
a5 10me ig t urin the Life of the Teſt r. 4 it 5 bo . ; 2 e eir, allo, 
a Change of Reſolution. They who Kenn the — „ rf — f pow 8 e 
1 5 and not conſummated, and ſuch as are null and of no Effect. It is 4 hes hs A | — —_ 7 
filled, until the Heir accepts of the Succeſſion after the Death of the Teſtator \ et it doth ay” ow h be 3 222 
2, and of no'Force. It ir valld fa far n the Nature of the Thing will pmſt, eodfs this, that mg other Nets d din de 
Goods of the Deceaſed, until he that 3 g will permit, and in this, that no other Perſon can claim the 
I - Goi:--0d0s > dike. Bu. mr is appointed = Heir refuſes to inherit. The reſt of Mr. Buddeus*s Diſcourſe is worth the 
Tomaſias, who heretofore forſook the EO, _ om 4 5. 50. Cf. At preſent I ſhall only obſerve, that Mr. 
Far. Net '&f e e. 6. 0. "We. nor by 82 8 to it 2 but I cannot find that either in his Fundam. 
he has confuted any of the Reaſons now laid down ' I _ e, De Origine uceeffionis 7. eflamentarie, printed at Hall in 1705, 
Helmſtadt, has undertaken, in his Notes on the Abrid — of 2 1 n., which M. Trever, Profeſſor at 
gment of The Duties of a Man and a Citizen, lib. i. cap. 12. F. 13. as [ 


In a Word, whether it be advantageous to civil Society to leav | 
is a Queſtion of a different Nature, and which our Author himſelf will 
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could eafily ſhew, if this Note was n 
y ſhew, ot already too long. 
one at their Liberty to diſpoſe of their Goods by will 
laſt Paragraph of tlic following Chapter. 
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420 Of Wills and Teſtaments. Book IV. 


dition under which they are to be revers'd, and 


which doth not depend merely on the Alienator's 
Pleaſure or Humour, | 

III. We ſhall expreſs the Nature of a Teſtament 
more plainly, and more agreeably to the Senſe of 
the Roman Lawyers, if we call it, A Declaration 
of our Will touching the Succeſſors to our Goods, after 
our Deceaſe, yet ſuch as is mutable and revocable at 
our Pleaſure, whilſt we live, and which creates a Right 
in others to take Place only, when coe are gone. Con- 
cerning which Mutability the Law of general 
Kindneſs commands thus much, That no Man, un- 
leſs on Account of his Demerit, be wheedled and ca- 
jol'd with falſe Hope *, or be ridiculed and expoſed, 
Whence, tho? we can hardly diſapprove of what 
Pliny reports of Domitius Tullus, who had chous'd 
ſome hungry Raſcals in the wicked Tribe of the 
Heredipete ; Others on the contrary, ſays he *, com- 
mended this Humour; in that he fruſtrated the evil 
Hopes of ſuch Men, whom, conſidering the Practice of 
the Age *, it is a Part of Prudence thus to deceive * : 
yet Valerius Maximus © had good Reaſon to cen- 
ſure 9, Cæcilius and J. Barrulus, of whom the for- 
mer put a Trick of this kind on J. Lucullus, the 
latter on Lentulus Spinther, their greateſt Friends 


and Benefactors. 


a Lib. viii, Epiſt. 18. 


IV. Whether theſe Teſtaments owe their O;;;; 
nal to natural or to poſitive Law, is diſputed”, 
mongſt the Learned. The Meaning of which Que. 
ſlion is not, Whether a Man be obliged by < 
Law of Nature to make a Will (for that _ h 
is in every Man's Choice, unleſs fo far as it — 
neceſſary to prevent Quarrels amongſt his Relz 
tions) but whether, after Property hath been — 
duc*d, it neceſſarily follows from the Nature of 
that Eſtabliſhment, that a Man may effectually dif 
poſe of his Goods by Will, or whether this Pow. 
er is granted to Proprietors by poſitive C onſtitution? 
Grotius's Judgment © in the Caſe is, That a Teſta. 
ment, as many other Acts, may indeed receive , Bur- 
ticular Form from civil Ordinances ; yet the Eſſence 
and Subſtance of it is nearly allied to Property, and upon 
Suppeſition of Property, belongs to the Law of Nature 
Or, that the Power of diſpoſing effectually of what 
we poſſeſs, is deriv*d from the Law of Nations“ 
which the Civilians term Jus Primarium, the firſt 
or principal Law; but the Reſtraint which lies 
upon us to diſpoſe of them, only after ſuch a cer. 
tain manner, is owing to civil Appointment, In 
regard to which Aſſertion, *tis not Improbable 
but that ſome Scruple may arife 5, For ince the 
Things, over which Property was firſt eſtabliſhed, 

are 


o Add Lucian in Dialog. Sing] & Polylrat. Tom. i. p. 275. Edit. Amſt. © Lib, vii. 


c. 8.4.5.8. 4 Comp. Ja. xxxviil. 1. e Lib. ii. c. 6. 5 14. 


mn. 


* Their Words are, Teſamentum eſi voluntatis noſt r juſta ſententia, de eo quod guis poſt mortem ſuam fieri velit, Dig. J. xxviii. 


t. 1. Qui teſtamenta facere poſſunt, &c. leg. 1. 
t. 4. De adimendis wel transferendis legatis, &c. leg. 4. 


Ambulatoria enim ft voluntas defunti uſue ad vitæ ſupremum exitum, 1, Xxxix 


. 2 Hear what the Oracle of Gaſtoigne (which is the Title that the Abbot of St. Rea/ in his Preface to Cicero's Epiſtle to 4v;. 
cus gives Montagne) ſays, I now ſee tis time loſt to beſtow much Pains in Sollicitations ; one Word ill conſtrued blots out 


Chapter about certain Uſages, printed at Bru/e/s in 1697. 


Wills as Apples or Rods, to encourage or correct every Action of their Dependents. 
and Weight to be thus hurried every Moment, and againſt which wiſe Men reſolved once for all, reſpecting, above all, Rea. 
% ſon and publick Obſervation. Eſſay, I. ii. c. 8. p. 284, 285.“ See, alſo, a fine Paſſage in Mr. de la Bruyere's Characters, in the 

The CharaQer begins thus; © It is true, there are a ſort of Men 


the Merit of Ten Year:. Happy is he that can hit the Time, pleaſe their Humour at the laſt Gaſp! The neareſt Action pleaſes 
moſt ; not the beſt or moſt frequent good Offices, but the freſheſt and mot preſent do the Work. Theſe Men manage their 


Tis a thing of too much Attendance 


60 W hole laſt Will nothing can determine but Death, becauſe ſo long as they live they were never reſolved nor quiet, Ec. 


The Latin is, Alii contra hoc ipſum laudibus ferunt, quod | Domitius Tullus, cum ſe captandum prabuifſet] fit fruftratus impribe; 
es hominum, quos fic decipere pro moribus temporum prudentia 4ſt. See, alſo, what is ſaid above, I. iii. c. 5. F. 5. n. 7. pag. 268. As to 


Jo Men in general, and the Effects, which the Succeſs of their Addreſſes in hunting after a rich Succeſſion may have, according 
to the Reman Law, the Reader may conſult and examine two curious Diſcourſes of Mr. Thomaſius ; the one intitled, De Jure is. 
juſlo Hæredipetarum, publiſh'd at Hall in Saxony in 1695, and the other, De Captatoriis Inflitutionibus, in 1696, and reprint- 


ed in 1703. As alſo that of the illuſtrious M. De Bynker/oek under this laſt Title, in his Opaſcula YVarii Argumenti, publiſed 
in 1719. e 

4 The Diſtinction of the Law of Nations into primæval and ſecondary was not made by the Roman Lawyers, but their Inter. 
preters. Moreover, the Power of making Wills ought to be referred to that Law of Nations which they call ſecondary, and 
not to the primæval, which is nothing elſe, according to them, but the Law of Nature taken in the Senſe which I have elle 


where explained it, I. ii. c. 3. F. 2, | | 
Our Author in my Opinion makes a Difficulty where there is none. I am miſtal:en if his falſe Notion about the Original of 


Property, which we have above confuted, hath Hot made him without Reaſon reje&t Grotius's Judgment, and multiply Beings 
without Neceſſity. Another Author, whom I have ſeen ſince my firſt Edition of this Work, inters, That the Power of making 
Wills is only from civil Law; and this he does from a Principle worſe grounded in my Judgment, as I have ſhewn above, c. vi. 
F. 1. n. 1. I ſhall now only ſpeak of this Poſition of his, That the Right of Property ends and is extin& with Poſſeſſion itlelt. 
Sce Mr. Byrker/hoet's Obſervation, I. ii. c. 2, Theſe Syſtems being then confuted, twill be eaſy to invert the Conſequence. | 
aſſert then, That the Settlement of Property being neither founded on any Agreement, nor limited by the time of Poſſeſſion, but 
depending quly (as we have ſhewn) upon this, 'That every one has ſeized for ever a certain reaſonable Portion of the Goods 
of this Worls, which naturally belong no more to one than another, it follows from thence, that when a Man hath appropriate“ 
to himſelf any thing after that manner, no other Perſon can pretend to it, unleſs he abandons it anew to the firſt Occupant, 0: 
transfers it to ſome other in particular ; but has he only a Right to diſpoſe of his Goods during his Life, and has he not, allo, 
a Power of leaving them to whom he pleaſes at his Death ? Certainly I cannot ſee why this ſhould not be a Conſequent 0: 
the Right of Property. Suppoſe Men were immortal, ſhould not a Proprietor eternally preſerve the Right he has once g., 
ten? The Neceſſity of Dying, to which all Men are ſubject, will permit them to enjoy their Goods but a few Years, and then f 
is but natural to make up the Loſs, and perpe:uate, as far as they can, their Right of Property after their Death, by declaring 
to whom they will have it paſs ; and fo the Heir taking the place of the Dead, and repreſenting him in ſome manner, no other 
can pretend to his Goods any more than if he had poſſeſſed them himſelf. In the Code tis laid down as an uncontroverted 
Maxim, That Men can deſire nothing more reaſonable, than to have a liberty to diſpoſe of their Goods at their Das. 
Nikil eſt enim quod magis hominibus debeatur, quam ut ſupreme woluntatis, poſtquam jam aliud welle non palſunt, liber ſit Ailus, & 
licitum, quod iterum non redit, arbitrium, I. i. t. 2. De Sacroſanctis Ecclefiis, leg. 1. See the Paſſage of Quinctilian quo 
below, G. 5. n. 1. pag. 423. All the World agree, That Men, while they live, may transfer, as it were from Hand to Hand, to other, 
either 114 or upon certain Conditions, the Right of Property which they have to a thing; and why then may they 
not do the ſame at their Death, and in a manner revocable or irrevocable? I can't ſee the great Difference there is betwe" 
theſe two things, eſpecially if we conſider the Donations in caſe of Death, of which this Author treats at the End wo 
Chapter, and which without doubt purely belong to the Civil Law, Further, the Goods which Men ordinarily leave at * 
Death being uſually either the ſole Fruits of the Induſtry of the Proprietor, or things which are cultivated and improved 4 
his Care and Labour, would it not be unjuſt to have them abandoned after his Neath to the firſt Occupier ; ſo that he can 


have the Satisfaction before his Death of thinking that he ſhall leave them to ſuch Perſons as he loves? It is true, that (as Mr. 2570 
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rve the Uſes of Men in this An Evidence of this ſeems to be, that the moſt 
I 1 loſe all their Title to antient Men we read of in Story, were wont to 
a a poſſeſſions, it ſeemed not altogether ſo engage their Friends by Oaths to fulfil their laſt 
; 2 that Property ould contain in it a Power Commands, as if no human Bonds were ſtrong e- 
of ordering what ſhould become of a Man's nough to oblige them in this Caſe, See Gen. xxiv. 
Goods after his Deceaſe. But it might have been 2, 3. xIvii. 29. Diodor. Sic. J. ü. p. 119. Ed. Rhg- 
ſufficient to have allowed every Perſon the Com- dom. c. 33. ſpeaking of Par ſodes s Death. 8 
mand of his Goods during Life, diſabling him to Thus too in Sophocles (Trachin. 1192, Sc.) Her- 
extend it farther, and to have left to the Care of cules requires an Oath from Hillus, for the Perform- 
the Livinz the Management of what belonged to ance of his laſt Commands, F , % 
the Dead, who are no longer Members of human So Conſtantinus Ducas obliged his Wife Zudocia 
Society. by Oath never to enter on a ſecond Marriage after 
Farther, ſince Death removes Men from all Con- his Deceaſe. Yet by what Stratagem ſhe recovered 
cerns below, it ſeemed that the Diſpoſals and De- her Writing from the Patriarch, who had the keep- 
clarations made in their Life-time might be after- ing of it ; and how, as if ſhe had hereby been re- 
wards neglect d with Impunity. leaſed from her Engagement, is very ſtrange, ſhe 


married Diogenes, as we read in Zonar, Tom. w, in 


Id cinerem & manes credis curare ſepultos * ? Eudecia, and in Michael Che. Ann. Tom. iv. 


Think you cold Duſt and Shadows feel ſuch Cares ? 
a Vid. Virgil. En. iv. 34. 


— 


— — — — 


oel ſays) the Farth was appointed for the Service of Men in all Ages, and that all Generations, that ſucceed each other, ought 

to have a Proviſion for themſelves by their Labour and Induſtry, But it does not follow from thence (by the natural Law) that, 
when a Perſon dies, © his Goods remain to him who poſſeſſed them in common with him, or to the firſt Occupant.” For it is 
ſufficient that at his Death he leaves his Effects to ſome Body, as he muſt neceſſarily do, no Man being able to carry any Thing 
away with him to the Grave ; and there are in the World beſides „ enough which belong to the firſt Occupant, if we will 
take the Pains to find chem out. Mr. de Pynker ork himſelf acknowledges, that if every Man's Goods after his Death were left to 
the Pillage of others, it would cauſe infinite Diſorders ; and therefore, to prevent this, the civil Laws have regulated Succeſſions and al- 
lowed Wills. This Reaſon ovght not to have leſs Force between thoſe who live in the Independence of the State of Nature, or, ra- 
ther, it is there more neceſſary to authorize theſe two Kinds of Succeſſion, becauſe there is more Danger, in that Caſe, that the 
Effects of a Perſon ſhould become a Prey after his Death. We ſhould then more frequently ſee Children, or other Perſons, for 
whom the Deceaſed was naturally obliged to provide, deprived of what he deſigned them, and which he had gained by his own Di- 
ligence. Farther, it is not neceſſary that they, to whom we diſpoſe our Goods, ſhould know and accept, when we are alive, what 
we intend to bequeath them at our Death. Our Author maintains, that in reality the Will of him who transfers his Right, and 
the Will of him to whom it is transferred, ought always to be united in a mutual Conſent at the ſame time; but in this he doth not 
agree with himſelf, for he acknowledges above, I. iii. c. 9. F. 4, That a Gift is valid, though the Donor be dead before it is ac- 


cepted by the Legatee, if he who ought to declare it be only a bare Reporter of the Will of the Third. Becauſe the dead Perſons 


have nothing to do with the Things of this World, it doch not follow that they never had, while they were yet alive, a Right to 
order the Diſpoſal of their Goods after their Death, but only they are not in a Condition to make it of Force themſelves. If the 
Antients, of whom our Author ſpeaks, made their Relations ſwear to perform the Orders they made when they died, it was to enga 

them more ſtriftly by the Solemnity of an Oath, and not that they believed no other Reaſon ſufficient to oblige them to fulfil the Wi 

of a Perſon dead. We ſee that in the remoteſt Antiquity, ſuch as were not Members of any civil Society, diſpoſed of their Goods 
before they died. without Controul. Arabam's — is remarkable; he had Relations at Charran in Meſopotamia, and with- 
out going far; he had with him in Canaan, where he dwelt, his paternal Nepliew Lot; nevertheleſs, when he thought he. ſhould 
have no Children, ke deſigned to exclude all his Relations, and make Fleazar, his Steward or chief Slave, his Heir, Gen. xv. 
2. M. Polycarp Muller, Proſeſſor of Leipfic (in a Diſſertation, intitled, De Teflamento licito, ſed non honeflo, publiſhed in 1718, 
pag. 24.) wonders how I could take this Declaration of 4braham, as relating to his Will. The Patriarch (ſays he) ſpeaks of 
«++ what would happen in Caſe he died without Children, and not of what ſhould be done, or what he deſigned to do himſelf.” But 
I would fain know, why Abraham ſaid, that Eleagar ſhould be his Heir, if not on the Suppoſition that he had appointed him ſuch ? 
Sure the Patriarch did not mean that he would leave him his Goods to pillage, or that his Steward would ſeize them after his Death. 
On the contrary, this Office which Eleazar held ſhews plainly, that as Arabam had judged this Slave worthy of his Affection, 
and the Superintendance he had given him over his Houſho!d ; he intended to reward him by leaving him his Effects, to the Excluſion 
of his Nephew, though he was near enough to have enjoyed the Succeſſion. As for the reſt, I obſerve with Pleaſure, that the 
Author in Queſtion appreves of the Method I have taken to ſhew that a Power of diſpoſing of out Goods in Caſe of Death, in a Man- 
ner, either revocable or irrevocable, reſults from the Right of Property, and, by Conſequence, is founded on the Maxims of the Law 
of Nature and Nations. So that, if the civil Laws preſcribed certain Limitations and Forms to that Power, it proceeds from the 
Authority which the Sovereign hath to-limit the Right of Property, and to regulate the Uſe that Citizens ought to make of their 
Goods; as you may ſee, 1. viii. c. 5. F. 3. following. In fine, what I have ſaid is ſo true, that our Author himſelf, after an uſe- 
leſs Circle, returns again to the ſame Point, ſince in the following Chapter he builds the Succeſſion to a Perſon inteſtate upon the Pre- 
ſumption of the Will 6f the dead 'Peffon. All the Difference is, that, inſtead of making the Power of diſpoſing his Goods at his 
Death to depend upon the Right of Property, he refers, it to a tacit Agreement of the People, by which he ſuppoſes, without Neceſ- 
ity, that they entered into a common Covenant to put ſuch a Power in Property, as, according to him, it had not before. This 
Notion is the more ſatis factory to me, becauſe Mr. Buddevs, in his Diſcourſe, intitled, De Teflamentis Summorum Imperantium, 
maintains, alſo, againſt the Opinion of our Author, I hat the Power of making Wills proceeds from natural Law, and not from civil 
only. He, alſo, there obſerves among other Things, that though the Diſpoſals of the Teflator-cannot be executed without the Con- 
ſent of the Heir; yet the want of that Conſent does not deprive the Teſtator of that Right which he naturally has to diſpoſe of his 
Goods; a Right which hath ſuch a Virtue and Effect, that no Man can lawfully appropriate to himſelf the Goods of a dead Per- 
fon, before he knows whether the Heir will accept the Inheritance deviſed to him, or no. If this be obſerved, the Will of the 
Dead is fully ſatisfied, becauſe, without, Deabt, he intended not to force his Goods upon his Heir againſt his Will. The Heir, alſo, 
has ſome Right during the Life of the Teſtator, although it is not irrevocable, nor 3 his until the Teſtator is dead, without 
a Change of Reſolution. They who affitm the contrary, are fallen into this Error for want of diſtinguiſhing well between Acts im- 


perfe&t and not conſummated, and ſuch as are null and of no Effect. It is certain, that, by natural Law, a Will cannot be entirely 
fulfilled, until the Heir accepts 


epts of the Succeſſion after the Death of the Teſtator, yet it doth not follow that before that it is a vain 
Act, and of no Force. It is valid ſo far as the Nature of the Thing will permit, and in this, that no other Perſon can claim the 
Goods of the Deceaſed, until he that is appointed the Heir refuſes to inherit. The reſt of Mr. Puddeus's Diſcourſe is worth the 
reading. See, alſo, Nicho. Pragimannus, Juriſp. Natural. Exercit. vii. F. 50. & /eqq. At preſent I ſhall only obſerve, that Mr. 
7 who heretofore forſook the Opinion now oppoſed, is returned to it = but I cannot find that either in his Fundam. 
, at. & Gent. I. ii. c. 10. F$. 9. Oc. nor in his Diſcourſe, De Origine Succeſſionis Teſtamentariæ, printed at Hall in 1705, 
2 confuted any of the Rea ſons now laid down. I may ſay the fame T hing of a Refutation, which M. Trever, Profeſſor at 
a e err has undertaken, in his Notes on the Abridgment of The Duties of a Man and a Citizen, lib. i. cap. 12. F. 1 3. as [ 
ould eaſily ſhew, if this Note was not already too long. In a Word, whether it be advantageous to civil Socicty to leave every 


one at their Liberty to diſpoſe of their Goods by Will, is i i 
(1s y Will, is a Queſtion of a different Nature, and which our Author himſelf will 
treat of in the laſt Paragraph of tlic tollowing Chapter, : . 
So 
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422 Of Wills and 


So in Joſephus (Archæolog. Jud. xvii. 10.) Herod's 
Commands for ſlaying the chief of the Jes are 
neglected by his Siſter and her Huſband. So; 


Jiulſſerat bac rapidis aboleri carmina flammis 
 Virgilius, Phrygium que cecinere Ducem. 
Tucca vetat, Variuſque fim; tu, maxime Ceſar, 
Non ſinis. 
Virgil thoſe Strains which rais'd the Trjan's Fame, 
Dying, bequeath'd to feed th* injurious Flame. 


Tucca and Varius ſtop the raſh Deſign, 
And you, great Cz/ar, fave the Glories of your Line. 


Dio Caſſius, lib. lix. relating how Tiberius's Will 
was declared null by Caligula and the Senate, adds 
this Reflection, That no Counſel or Foreſight can pre- 
vail againſt the Ingratitude of Men, and the Power of 
Poſterity. To which may be applied that Saying 
of Lucan, 


— Nulla fides rebus poſt terga relifis, |. ii. v. 628. 
In vain we truſt to Things we leave behind, 


Therefore it was at the Pleaſure of the Survivors, 
whether or no a Man's Will ſhould take Effect, 
even after he was dead. And, conſequently, they 
were to determine by ſome Agreement amonglt 


- themſelves, how far they ſhould comply with the 


Deſires of thoſe who had now loſt the common 
Rights of Men. Without ſuch an Appointment any 
precedent Diſpoſal would have been vain and uſe- 
leſs, which the Author could not, and others who 
would not maintain and put in Execution, 

But, on the contrary, it manifeſtly appears, that 
it was not ſufficient, in order to the Peace of human 
Society, to introduce ſuch a Property or Dominion 
of Things, as ſhould turn only to the preſent mo- 
mentary Uſe; but it was needful to make it ſuch 
as ſhould hold good hereafter : Man, fo far as Na- 
ture allows, having no leſs a Right to preſerve Life 
for the future, and to provide Means towards ob- 
taining that Fnd, than for the preſent Moment. 
To which if we add, That we are enjoined to take 
a particular Care of thoſe who are allied to us in 
Blood, whoſe Race we wiſh may continue to an in- 
definite Extent of Ages, it will, on the whole, ap- 

ar to have been conducive to the Peace of Man- 
kind, not to make the Force of Property depend on 
any fixed Period of Time; ſince this would have 
created no leſs Confuſion and Trouble than the pri- 
mitive Community: But to aſſign it, as it were, an 
Indefinite Duration, by means of which it might 
paſs down and be continued to others. Now as to 
the preſerving and the continuing this Property, 
thoſe who live in a ſtate of natural Freedom, ap- 
point Means according to their own Judgment, But 
in civil Governments, as it is ſupported by the pub- 


Teſt aments. 2 Book IV. 


lick Strength, ſo it hath been variouſly te 
retrenched, as particular Nations — yr 2 > 
thought it to be for their Intereſt, 99 

As for the Notion invented by the Author of th 

New Method of Law *, I queſtion whether it wil 
meet with the Approbation of ſound Judges, 7. 
ftaments, ſays he, by mere Right, that is, without the 
Confirmation of civil Ordinances, would be of no For: 
or Weight, unleſs the Soul were immortal; but Fa 
cauſe thoſe who are taken out of this World do really 
ill live, therefore they remain Proprietors of their 
Goods ; and thoſe whom they appoint their Heirs are 10 
be looked on as their Stewards and Managers, 

V. But as no one will be forward to maintain 
that for a Man to be able to diſpoſe of his Goods ar 
ſuch a time as he is the true Proprietor, and to fix 
the Effect of his Diſpoſal on a time when he ſhall 
not be Proprietor, is repugnant to the Law of Na- 
ture : So, on the other Hand, it doth by no means 
appear that this flows by any neceſſary Reaſon from 
the Eſſence of Property. 

Thus much indeed flows from thence, That a 
Man whillt alive may confer a Right to his Goods 
on another living Perſon, which ſhall not be extin& 
upon the Death of the Collator, being ſtill kept a- 
live in the other Party who ſurvives . For, inaſ. 
much as the Efficient and the Effect are diſtind 
and ſeparate Beings, there's no Neceſſity that the 
latter ſhould always die with the former. And 
therefore, as a Man in his Life- time may fully 
transfer ſomewhat which he poſſeſſeth on another, 
who ſhall not loſe the Property of it by the Death 
of him from whom it was received; fo nothing 
hinders but that a Man may make over the Pro- 
perty of any thing to ſome Perſon elſe, yet ſo as to 
reſerve ſtill to himſelf. a certain Right over the ſaid 
thing during his Continuance in this World, Hence 
in the moſt antient Times we find the Fathers of 
Families diſpoſing of their Goods at the Approach 
of Death; (for as to the Paſſage in Gen. xv. 3. 
Abraham ſeems not to have already made his Ser- 
vant's Son his Heir, but only to have thought of 
making him, in Caſe he happened himſelf to die 
without Iſſue) yet ſo, as that they themſelves open- 
ed and publiſhed their Will to their Children, that 
theſe, by acquieſcing in it, might ſeem to confirm 
it by mutual Covenant among themſelves. By this 
Means the Right immediately paſſed from the liv- 
ing Parents to the living Children; and the latter 
were admitted preſently, as it were, into Poſſeſſion 
of the Goods. And it is probable, that thoſe pri- 
mitive Men, who followed fo plain and frugal a 
Way of Life, commonly were not cut off by our 
ſudden and violent Diſtempers, but decayed leiſure- 
ly by the gentle Waſting of the radical Moiſture; fo 
that they were Maſters of their Reaſon to the laſt, 


—— 


— 


xi. 19. and Luke xii, 20. and ſo is juſtly diſapproved by our Au- 


1 This Notion is abſurd, and contrary to what is ſaid, ng 6 
ſt Edition of this Work) a Book, intitled, Nowa Methodus Furiſ- 


It is that of a Writer who had compoſed (before the fir 


thor. 

prudentia. This Author is certainly the celebrated M. Leibnitz. I imagined this at firſt from a Memoir, 
de Trevoux, April 1703. Art. 4. But I have ſince ſeen the Book itſelf, printed at Francfort on the Maine in 1607 ; 
Initial Letters, by which this great Genius was accuſtomed to deſign his Name, G. G. L L. 
Page of this Work. M. Muller in the Differtation juſt cited (Note 2.) ſays, That this Opinion is deſtitute o 
Truth, unleſs we ſuppoſe, with Plato, whoſe Ideas M Leibnitx often follows, that the Dead know, and are concern 


in this Life. See Plato de Legibus, Book XI. (pag. 927. A. Tome II. Edit. H. Steph.) 


. 


this antient Philoſopher, Tome III. pag 
2 But the Deceaſed could give the Survivor no more Right than he had himſelf. This is an undeniable Point. 
had only a Right of diſpoſing of his Effects during his Life; he to whom he transfers them, 


I do not ſee how it is poſſible to illude this Conſequence. Caſe of 


poſing the Proprietor, as ſuch, 
can only enjoy them upon that Condition. 


3 By this ic appears, that it was a Cuſtom in the Times of the Patriarchs to 
Death. But if we examine the Paſſages of the Old Teſtament which gur Author quotes, and are ſet down in the Margin, 


ſee that they prove not what he would infer from them, that the Tran+ferring of Property was made among the Living, an 


were, from Hand to Hand. 


inſerted in the urn 
with the 
The Place in Queſtion is the 5*th 
all Appearance 0. 
ed for what paſſes 


As, alſo, another very expreſs Paſlage of 
Therefore ſup- 


living, 


diſpoſe of their Goods as they ſaw fit * Gal 


d, as it 


and 


CHap. X. Of Wills and JTeſtaments. 423 
| | and their own Hands, For ſome ſudden unlorefect! 
2 N 5 e Fate frequently either ron aged ＋ out of * 
* * ws. in Xenophon ®, al- World, or however removes them far from then 
— —＋ 1 — the Bison of Friends, ſo as they want Time or Opportunity to 
rr Paier Fortunes. And indeed theſe laſt expreſs by Mouth their laſt Reſolution. 
t — als ought to obtain great Favour and Allow- And again, Perſons who ſeemed to have had 
= i tn thought no ſmall Comfort under our more than one Foot in the Grave, have often, by 
_ 18 that what a Man hath laboured ſome ſtrange Turn, recovered their Health, when 
for in his Life, ſhould afterwards fall to that Per- they utterly deſpaired of it, And it was, likewile, 
ſon rather than others, whom he particularly choo- judged more convenient, that a Man ſhould diſpoſe 
ſeth and deſires *. It is eſtabliſhed, ſays Quintilian of his Goods rather whilſt he was in Eaſe and Quiet, 
© by the Laws and Cuſtoms of the State, that, as often and Maſter of a ſound and clear Reaſon, than when 
as it can poſſibly be done, the Teſtaments of the Deceaſed he was trembling at his laſt Hour, or when his 
ſhould be ſtrictiy obeyed. And this upon no ordinary Mind was ſhocked and weakened by the Force of 
Grounds and Reaſons. For there ſeems no greater. his Diſtemper. | | : 8 
Conſolation in Death, than to have a Will which ſhall Beſides, it was more advantageous for eac = 
hold good after Death, Otherwiſe a Man might think ſon to remain Lord of his own Poſſeſſions to is 
an Eſtate a Burthen, if be had not the full Diſpoſal final Gaſp, and to give no Man ſuch a Right over 
of it ; and if all the Right which wwe are allowed to them as could not, without Inconvenience, at any 
have over it, whilſt we live, were to be taten from us Time be revoke, when either the Merit of the 
oben doe die. Nor is Statius's Reflection on Bar- Party, or his on Inclination ſhall alter *. (As 


ion: the French tell us. 1t is ſenſeleſs to put off cur Clothes 
TED before we are near going 5 4 For though the 
Orbitas omni fugienda ni ſu, Conveyance of Right, in this Caſe, might be made 
uam premit votis inimicus heres, reverſible, or ſuch as the Conveyer might diſannul, 
Optimo poſcens (pudet heu !) propinquum upon Appearance of ſome Condition, either caſual 
Funus amico. or voluntary *, on the Part of him to whom the 
Orbitas nullo tumulata fletu ! Conveyance was made; yet the Doubts which muſt 
Stat domo capta cupidus ſuperſtes neceſſarily have ariſen about the Proof of this Cond:- 
Tinminens leti ſpoliis, & ipſum tion, and which each Perſon would have urged for 


; his own Title, muſt have occaſioned endleſs Dil- 
'S . 5 

F —_ . 28 eilen defend | putes. At leaſt he, who had been once declared 
"Wk Eads % 27 Hee of th? ungodly Heir, Heir, would have conceived the higheſt and moſt 
Which feeds the Wiſhes of th ungodly * mortel Reſentment againſt the Diſpoſer, ſhould he, 
for any ſlight Reaſon, be deprived of what he had 
already ſeized upon in Hope and Expectation. 
Many, likewiſe, haveexpoſed themſelves to very great 
Dangers, by openly naming their Heir too ſoon. 
Thus Caligula, when Perſons had put him down in 
their Wills amongſt their Children, and had made 
open Profeſſion of it, and yet till lived on, gave 
Add to theſe a Paſſage out of Pindar, who thus them the Name of Mocters, and ſent many of them 


Begging the ſpeedy Funeral of his Friend. 
Barrenneſs buried with no parting Tear! 
The eager Succeſſor in th* empty Seat 
Stalks like a Victor in a Fortreſs won, 
Greedy to faſten on the Spoils of Fate; 
And counts, with grudging Care, the Charges 
of a Stone. Hv. iv. vii. 34, Cc. 


ſpeaks, a poiſonous Meſs to diſpatch them.. | 
md ad 4 When Herod had taken vp a Deſign of dividing 1 
you move inaxtly df his Kingdom amonglt his Sons, Auguſtus forbad him R 
Ordoktorrt euyepurareS. to proceed, ordering him, ſo long as he lived, to 15 


Od. X. ver. 106, Ec. keep both his Kingdom and his Sons in due Sub- 


> ab . 4 
8 a jection . As the Family of Auguſtus himſelf was 
The Rich Man much doth grieve, afterwards diſtracted with a very fatal Emulation, C 5 
That, when this World he leaves, upon his naming a Succeſſor in his Life-time: It 14 
Strangers his Wealth receive. hath therefore been thought ſafe to take care Mens 


Wills ſhould only be publiſhed after their Death, f 
that they may bring no Odium, and no Danger | 
upon them, whilſt they live. 10 

On the ſame Ground it hath been looked on as 4 
molt deteſtable and barbarous Villany to unſeal and 
divulge a Teſtament during the Life of the Teſta- 
tor. So when Ceſar, upon the breaking out of the 
Civil War, cauſed Antony's Will, which he had 
depoſited in the Hands of the YVefal Virgins, to be 
rehearſed in open Senate; many took very great 
Offence at the Act. For, as Plutarch obſerves *, 


: 
1 
| 
| 
| 
they judged it to be miſt monſtrous and unreaſonable, | } 
| 
: 
k 


VT. But the Quęſtion under Debate doth not pro- 
ceed ſo much with regard to theſe actual Diſpoſals 
during Life, as to thoſe Teſtaments by which a 
Man fo conveys his Poſſeſſions, as to retain the Li- 
berty of altering them to his laſt Breath, ſo that the 
Right of the Heir to the reſpective Goods ſhall not 
commence until the Teſtator's Deceaſe : Which 
Method of Appointment many have, with very 
good Reaſon, preferred to that other, but now 
mentioned, by which Men upon the Brink of Death 
diſtributed their Goods amongſt their Heirs with 


2 See Gen. xxv: 5, 6,—xlviii. 22. Deut. xxi. 16, f 2 f i | 
© Dec 3” 22. Vent: xxi. 10, 17. 1 Rings i. 35. Sirac. xxxiii. 24. Gee en e 
17 — 2 pr * © See Sirac. xxxiii. 20, Cc. * Sucton. Calig. c 38. Add. Sucton. Calbe. Liv. * ay Ma 
epbus q. Jud. I. xvi. c. 8. In Anton. p. 942. Dio Caſſ. lib. 1. calls this Act of Cæſar, A moſt unjufl Proceeding. 
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8 bam ws . Ft in more ney, & in legibu Pofeturn eſt, ut quotiens fieri potuerit deſunctarum teſtamento fetur, idque nun 
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that a Man ſhould be obliged to give an Account, whilſt 
alive, of thoſe Things which he intended ſhould be done 
after his Death. Eſpecially ſince amongſt the Ro- 
mans it was an uſual Thing to give Judgments and 
Characters of particular Perſons in theſe laſt Inſtru- 
ments. As appears from frequent Inſtances in 
Tacitus. Add. leg. 1. F. 38. D. Depoſiti, l. i. $. 5. 
D. ad L. Cornel. De Pals. 

Now though the Reaſons here alledged, and o- 
thers the like, highly recommend to moſt Nations 
this Way of final Diſpoſal, yet we cannot hence 
prove, that ſuch Teſtaments do naturally flow from 
the Propriety of Things, and conſequently are pre- 
ſcribed by the Law of Nature. For though we 
ſhould ſuppoſe, that, by the common Conſent of 
Mankind, ſuch a Force was granted and affixed to 
Properly, as that a Perſon might conſtitute whom he 
pleaſed to poſſeſs his Goods after his Deceaſe ; yet 
that this ſhould be done in ſuch a particular manner, 
whereby both the Teſtator's Will ſhould remain 
ambulatory or changeable during his Life *, and 
the Right of the Heir not begin until the Teſtator's 
Death, and the Party who is Heir not know fo 
much till then ; all this is invented and eſtabliſhed 
by poſitive Ordinances. For otherwiſe, in tranſ- 
ferring Right from one to another, according to the 
regular Courſe, it had been neceſſary that the Con- 
ſents of the two Parties ſhould exiſt together at the 
ſame Times, and, as it were, meet and unite : 
From which Union the Tranſlation of Right is 
conceived to ariſe, But now in the Caſe before us, 
it is ſo far from being neceſſary, that the Conſents 
of the Teſtator and of the Heir ſhould be united; 
that there is allowed an Interval of Time, even be- 
tween the Death of the former, and the Entrance 
of the latter ; the Law, in the mean while, ſupport- 
ing the Heir's Right, which might otherwiſe 
ſink. 

VII. It is uſual, likewiſe, with great Pains and 
Labour, to be diſputed, Whether the Heir by Will 
can with a ſafe Conſcience enter upon the Inheri- 
tance, when the Will was defective in any Point or 
Form required by civil Ordinances ? As, likewiſe, 
Whether the Heir at Law, or he who was to ſuc- 
ceed in Caſe the Party had died Inteſtate, can ho- 
neſtly overthrow ſuch a Will, upon a Failure of 
theſe Formalities, though he is aſſured that the Te- 
ſtator ſeriouſly deſigned to bequeath his Goods to 
the Perſon there ſpecified ? Thoſe who take the Ne- 
gative Side of both Queſtions, rely chiefly on the 
Hypotheſis formerly mentioned +, that the making 
of Wills is a Precept of the Law of Nature. 
Whence they conceive that he,* who overthrows a 
Will thus defective, may indeed defend his Pro- 
ceeding in outward Cogniſance, or in Civil Courts, 
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but not in the inward Judicature, or in the Court 


of Conſcience, | 
For the thorough Underſtanding of t 
ters we ought beforehand to 9 . * 
Laws are ſcarce in any Point more carefu 
ſtrictly exact in requiring certain Forms 
monies, than in Teſtaments ; as well to 
many Frauds and Jugglings which might creep int 
thoſe written Inſtruments, as to cut off thoſe 8 
grievous Contentions, which Avarice would have 
raiſed upon the Caſe; ſcarce any Thing being gotten 
with leſs Pains than a rich and plentiful Inheritance 
Hence, inaſmuch as every Perſon of competent 
Years, and not ſtupidly rude and ignorant, is pre- 
ſumed either to have known himſelf, or to have 
been able to learn from more ſkilful Heads, aſter 
what Manner the Laws of his Country commang 
Teſtaments to be made; no one is ſuppoſed to haye 
expreſſed his ſerious Reſolution in ſuch a Way as 
he knew would not hold good againſt thoſe who 
ſhould oppoſe it in Court ; eſpecially conſidering 
that Men are allowed ſo vaſt a Time for the fer. 
tling this Buſineſs. When therefore a Teſtament 8 
found diſagreeable to the Civil Conſtitutions, it is 
eaſily preſumed that there hath been ſome fraudu- 
lent Contrivance, or that the Teſtator either was 
not well in his Wits, or elſe drew up the Inftru- 
ment negligently and haſtily, and more by the In- 
ſtigation of others, than by his own free Motion : 
So that the only End and Deſign of thoſe Forms was, 
that a forged Teſtament ſhould not be ſet a-foot in- 
ſtead of a true One; or a ſudden and unadviſed 
Impulſe be admitted for a deliberate Reſolution : 
Eſpecially ſince, without any ſuch Act, the Law 
calls to the Inheritance the next of Kin, thoſe who 
are ordinarily ſuppoſed to have ſtood faireſt in the 
Opinion and Withes of the Deceaſed. But though 
it may fo happen, that one who goes about to de- 
clare his Mind in this Matter, upon ſerious Thoughts 
and mature Deliberation, may miſtake as to the 
uſual Forms ; yet Courts of Judicature have no 0- 
ther Means to be informed what was the [Intention 
of the Deceaſed, than by theſe Inſtruments. And 
ſince it was at firſt allowable for the Civil Authority 
to put this Power of making Wills under ſuch Rules, 
as ſhould render it more ſerviceable to the publick 
Good, there's no need to recede from the common 
Decrees, for the ſake of one or two private Perſons; 
ſince if ſuch a Precedent were once admitted, end- 
leſs Cheats and Quarrels would ever be ſtarting up. 
Again, He who is baulked of an expected Inheri- 
tance upon a Failure in the Writings, cannot com- 
plain of hard Uſage ; For, neither can he plead the 
Prerogative of Blood and Birth (becauſe then he 
would have ſucceeded without Will) nor can any 
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the ſad Conſequences of the natural Condition of Mankind. 


is ſaid on F. 2. n. 2. pag. 419. and 5, 4. n. 5. pag. 420. . 
5 3 how fack a balls. 4 — be drawn from hence in reſpe& to the firſt Queſtion ; for whether the Power of mak 


8 . . . e re; 
7 Will eed from natural Law, or only from civil, as it always is a bare Permiſſion in reſpe& of the Teſtator, the Forms 
. ter 15 an Advantage to thoſe who might otherwiſe pretend to his Goods, ſo that it belongs to them to renounce it. | 
they are thought to do ſo, when they do not require the diſannulling the Wil. 


1 See Mr. Thomaſius's Diſcourſe, already quoted, De Captatoriis Inſlitutionibus, F. 19. You will find in the following Para- 
aphs many curious Things about the Precautions that the Romans took to hinder Men from knowing the Contents of their Wills. 
2 I own, that a Man ought to —_— of his Goods like a wiſe Man, and not raſhly change his Mind cut of Caprice, as thoſe 
do, of whom Mr. de la Bruyere ſpeaks in a pleaſant Raillery in the Place I referred to above. they 
« them to make Wills, they are reconciled, and then they tear or burn their Draughts ; they have as many Wills in their Chelt, 
«« as Almanacks on their Table; that is one for every Year.” But it doth not follow from hence, that they may not, by the Law 
of Nature, diſpoſe of their Goods in Caſe of Death, but in an irrevocable manner. On the contrary, as, upon the moſt mature 0 
liberation a Man can bring, he may eaſily miſtake in the Choice of his Heirs, or ſuffer himſelf to be prejudiced by ſome crafty oy on, 
or change his Mind. ſo alſo a thouſand unforeſ. en Caſes may happen, from which great Inconvenience may ariſe, if the Diſpoli 
of our Goods, which we have once made, muſt remain unchangeable, | / | _— 
and that Death alone ſhould fix a Teſtator's Will entirely. Without this the Effects of the Right of Property will be limit 8 
it ought to have the greateſt Liberty, I mean, by the Diſpoſal of his Goods for a Time, aud ſo be inevitably ſtrip! of them throug 


„ Spight, while they live, induces 


tion 
It is very natural, that no Man ſhould tie his own Hands, 


Man 


Chap. X. 


uire a Right which ſhall hold 
Man by 2 er O ow, unleſs it be ex- 
good, at leaſt, in Ca PPO 
ecuted according to the Statute, Wherefore ſuch 
a Perſon muſt attribute his Diſappointment rather to 
his own Misfortune, than to any Injury of others. 
But, notwithſtanding all this, if the Will be not 
called in Queſtion, then the nominated Heir may 
fairly enter upon the Poſſeſſions. For the Flaw 
which the civil Ordinances ſuppoſed upon Defect of 
Formalities, doth, in this Caſe, vaniſh (it being taken 
for granted that the Teſtator ſeriouſly deſigned this 
Perſon for his Heir) and really the Goods belong 
to him rather than to any others, after thoſe, who, 
according to the general Courſe of the Law, would 
have ſucceeded by Birth, acquieſce in his Claim, 
and tacitly wave their own Right, Becauſe a ſe- 
rious Purpoſe not declared with due Solemnity is ſo 
far only adjudged by the Civil Laws inſufficient to 
transfer Right, as it ſeems to require that others 
ſhould be excluded, who might challenge a Right 
to the ſame Thing upon another Bottom. There- 
fore, if the Buſineſs be not brought into Court, the 
want of thoſe ſolemn Forms required by poſitive 
Statutes, doth not, in the leaſt, affect or impair it, 
provided it hath all Conditions beſides, which 0- 
therwiſe, and according to the general Law of Na- 
ture, are ſufficient to conſtitute a Right. So that 
the Failure in Point of Form ſeems to prejudice the 
Heir by Will only, if he is oppoſed by thoſe whom 
the Law would have advanced to the Succeſſion, 
in Caſe the Party had died without Will. But 
when theſe are filent, and forbear to plead their 
Title, then for the Teſtator to have any Way ſig- 
nified in earneſt whom he intended for his Heir, is 
| judged ſufficient to transfer the Property. And 
this ſome Nations which were either unacquainted, 
or diſguſted with the ſcrupulous Exactneſs of the 
Roman Law, have thought enough to make a Will 
perfectly Valid. After all, it is certain, beyond 
Diſpute, that they who receive any Thing by Vir- 
tue of a Will, which they know to be forged, are 
really guilty of a Sin, though they were not them- 
ſelves concerned in the Cheat *, Hence Tully juſt- 
ly cenſures the Act of M. Craſſus and Q. Hortenſius, 
who in the Caſe of a forged Will, becauſe they 
were not conſcious to themſelves of any Share in 
the Cheat, did not refuſe a Share in the Advantage. 
De Offic. I. in. c. 18. Add. Valer. Max. |. ix, c. 
4. F. 1. For, in the firſt Place, the Teſtator did 
not intend that his Goods ſhould come to them; 
and then, the ſame Goods were already aſſigned by 


* In Texar. p. 47. t. 2. Edit. Amt. 
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the Laws to others, upon the not appearing of any 
legal Teſtament of the deceaſed. 

VIII. Nor (as to the ſecond Queſtion) doth the 
Heir at Law, by overthrowing ſuch a defective 
Will, whatever Aſſurance he may have that it was 
the ſerious Intention of the deceaſed, properly do 
any Injury either to the Teſtator himſelf, or to the 
teſtamentary Heir. Not to the former, becauſe he 
had no Right of beſtowing his Goods by his laſt 
Diſpoſal on any others than the natural Heirs, un- 
leſs he had obſerved the Form preſcribed by the 
Laws of the Country. Not to the latter, becauſe 
no Right which ſhall hold good againſt the natural 
Heirs can be conferred on him in any other Way, 
than by a Teſtament framed as the civil Conſtitu- 
tions direct. Nevertheleſs Perſons, who have court- 
ed the Fame of extraordinary Humanity, have 
thought it more generous to ſtick cloſe to the Will 
of the deceaſed, though not exactly expreſſed ac- 
cording to the Forms of Law ; either to avoid the 
Imputation of Avarice, or becauſe tender and com- 
paſſionate Minds are ſo ſenſibly affected with the 
Thoughts of Death, as not to ſuffer that what a 
Man intended for his laſt Appointment ſhould be 
intended in vain :. Pliny, Lib. iv. Epiſt. 10. You 
are wont moſt religiouſly to obſerve the Wills of the 
deceaſed ; the bare Underſtanding of which (however 
it be expreſſed) is to a good Executor the ſame as the 
niceſt Form of Law, Idem, Lib. ii. Epiſt. 16. 1 
have fixed it as a kind of private and peculiar Law 
to myſelf, to defend a Will as perſect, though deficient 
in ſome legal Point, Idem, Lib. v. Ep. 7. This Te- 
ſtament, if you regard the Law, is null; but, if you 
conſider the Intention of the deceaſed, is firm and valid. 
As for my Part (though I fear the Men of my own 
Profeſſion will not reliſh very well ſuch a Declaration) 
J am more ſwayed by the Teſtator's Intention, than by 
any Exatfineſs of Law. He that will follow this 
Example, ought certainly to be applauded for a no- 
ble and bountiful Spirit. For the ſame Reaſon thoſe 
who deſire the Character of great Benevolence, are 
careful to perform the laſt Commands or Requeſts 
of their Relations or Friends, though ſomewhat 
burthenſome to themſelves. On which Occaſion we 
may take Notice of that irregular Will in Lucian *, 
where a poor Man bequeaths to one of his rich Friends 
his Mother to keep, and to another his Daughter to 
marry her, and to give her a Portion, Yet till 
on the other hand he is not to be cenſured, who 
doth not refuſe an Advantage allowed him by the 
Laws of his Country“. 


The 


The Story is this; In the Time of Cicero certain Men brought from Greece to Rome a ſo ged Will of L. Minutius 
who left a great Eſtate; and that they might make it of Force the more eaſily, 


Men of the greateſt Reputation at that Time, 
cauſe they were not concerned in the Forgery, 
fon for their Mean - ſpiritedneſs, 
Offe. 1. iti. c. 18. See, alſo, 


by fair Dealings. 


ninui apud nos honeflas, quam apud alios neceſſitas valet 
ctiamſi jure deficerentur, quaſi per fectas tuerer, 
mum oft: mibi autem defunti weluntas 
in eo, quod ad communem patriam voluit pervenire. 
3 dee Mr. Hertin;'s Diſcourſe, De Culliſſone le 
to be of a contrary Opinion in his Treatiſe, De 


Again, Ego propriam quandam legem mibi dixi, 
And again, Hoc, fi jus aſpicias, irritum eft, fi defundti woluntatem, 
(vereor quam in partem Furiſconſulti, quod ſum dicturus, 


Baſilus, 
they made Marcus Craſſus and Q. — epanPes, pram 


Joint-Heirs with them, Theſe Men miſtruſted that the Will was forged ; but, be- 
they thought they might take Advantage of it. 
7 . you yum they became not only Favourers and Defenders, 
a alerius Maximus, |. ix. c. 4.4. 1. To this we may add the excellent Sentence which Ciceroi 

lubjoins, Mihi guidem etiam were een eee bone ſtæ widentur, fi ſint malitiofis blanditiis officiorum, non 3 
tone quzfite, i. e. To me thoſe real Inheritances ſeem not honeſt 


But Cicero blames them with Rea 
but Complices in the Injuſtice, D- 


veriate, 


fed ſimula- 


which are gained by fawning Courtſhips and Attendance, and not 
The Latin is, Relig ieſiſime ſoles cuſtodire defunctorum woluntatem, 


quam bonis hœredilus intellexifſe pro jure oft. Negue enim 
ut defunctor um woluntates 
ratum & fir- 


accipiant) antiquior jure eſt, utique 


wm, Sect. 3. F. 2. in Tom. i. of his Comments and Opuſc. Mr. Buddeus ſeems 


4 eflamentis Summor. Imperat. c. 1. F. 8. but J do not ſee that he h 
Author's Reaſons. It is one Thing to know, Whether he that has diſannulled a Will can, in Conſcience, make void al 3 m3 


Legacies? 


nd another, Whether one may always in Conſcience diſpenſe with the Pay ment of ſome Legacies of a Teſtator, which are null in Law 


though the Will is otherwiſe valid in itſelf? To this, I anſwer, 


. , That if a Teſtator has given any Legacies for j 
Acknowledyment of ſome Services done him to procure ſome Advantage to Society, Tc. f L009 or Joſt Choite, 26 for an 


Ii i 


it is not only Avarice but Injoſtice not 
to 
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The Queſtions which remain are to be determined Thus Hercules ſpeaks in Euripi 

the Cuſtoms and Ordinances of particular States 1020, &c, £ Euripides, Alceſt, ver. 
': As how far a Man may be authorized to divide 
his Eſtate amongſt many, either all Co-heirs, or Twaize n po? ed natey 
fome Heirs, and others Legatees. As, likewiſe, Eos a Iris $45po Ophinas &ywy 
Whether an Inheritance paſſeth down with a full Fab, TYparroy Brobver xaTexTarcy 
Conveyance of Right ; or whether under the Nature TipaZas J 3 ui TUxoyui, roc ij, yep 
and Burthen of a Truſt? On which Points the Ci- SiJow Thy d color aghamonoy Sbuors. 
vilians diſcourſe at large. But this the Law of 
Nature manifeſtly requires, That the Burthens and 
Debts incumbring an Eſtate ſhall lie on the Heir *, by When I return, and lead in Triumph home 
whatever Means he ſucceeds : Yet not beyond the The Thracian Steeds, when firſt the Tyrant's Fate 
Value of the Inheritance, nor ſo as that he ſhould This Hand hath ſeal'd. But if my Wiſhes fail 
be bound to make up the Deficiency out of his own (Which Heav'n avert!) then keep her as your own. 
ſeparate Fortunes, unleſs he hath laid a particular Add a new Honour to your Family, ; 


Obligation on himſelf to that Purpoſe +. 
IX. We uſually diſtinguiſh from Teſtaments The other, When any Perſon makes over to and. 


Donations in Caſe of Death ; by which both Parties ther his Poſſeſſions after his Death, reſerving to 
living and conſenting *, one transfers on the other himſelf, in the mean time, the Poſſeſſion, and the 
a Right to his Goods, if he chance to die. Of full Ufe and Profits; but in ſuch a Manner that 
theſe there ſeem to be two kinds eſpecially remark- the Donation ſhall, before his Death, be revocible 
able. on ſome particular Cauſe ; as if the other Par 
One“, When a Man, conceiving himſelf to be ſhould afterwards offer ſome ſignal Injury; or if he 
under a Probability of mortal Danger, ſo grants a himſelf, being childleſs when the Grant was made 
Thing to another, as not to make it his immedi- ſhall afterwards have Iſſue of his own. 
ately upon his Acceptance, but only if the Danger But, if the Donor made his Grant reverſible, not 
really proves mortal, as he expects: Or, when a on any external Condition, but merely of his own 
Man makes his own Death, which he apprehends Pleaſure, then the Grantee ſhall acquire no Right 
to be near, on Account of the preſent Danger, the ſo long as the Donor retains a natural Ability to 
Condition of his Grant; ſo that if he eſcape the change his Mind; that is, ſo long as he continues 
Danger, the Grant is void 7. See an Example in Maſter of his Reaſon, For as, on the other Side, 
Homer, Odyſſ. lib. xvii. ver. 78, &c. It may not he is not under any Obligation who may releaſe him- 
be altogether improper to rank under the ſame ſelf, when he pleaſeth, without any Payment or 
Head the Act of King Philip in Livy, lib. xxxii. Performance; ſo on the other Side, a bare Hope, 
c. 38. who, finding himſelf under a Neceſſity of en which may be taken away purely at another's Fan- 
gaging with the Romans in Battle, delivered the cy, cannot come under the Name of Right. The 
Cit os to Nabis, as it were to hold in Truſt; to Right therefore of the Grantee ſhall commence only 
be reſtored in Caſe he got the Vittory, but to be kept, upon the Donor's Deceaſe ; and, conſequently, this 
if he proved unfortunate. | Act approacheth near to the Caſe of a Teſtamen 
Add. Diodor. Sic. lib. xv. c. 19. p. 341. C. Ed. ſtrictly ſo called. | 


Rbodom. Where he ſpeaks of Amyntas's Gift to But, when a Perſon moved with the Thoughts 
the Ohynthians. | of any Danger which threatens his Life, ſo grants 


With you I leave the Dame, to be reſtor'q 


_——— 
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to diſcharge them. The Reaſon is, becauſe he knows it to be the Will of the Dead, though there is ſome Defect in the Form, and 
his Will is ſo reaſonable, that ſometimes the Perſons concerned have an imperfect, if not a perfect Right, to require the Gifts, 
Whereas, when he that ſucceeds a Perſon Abiuteſſate, makes void his Will, he may ſuppoſe thar the Teſtator was ſurprized, or 
that there was ſome Fraud in making the Will; and ſo much the more, if the Teſtator labours to diſinherit the lawful Heir, it is very 
hard, if he cannot find the Means, to obſerve exactly all the neceſſary Formalities ; ſo that the Heir at Law may look upon it as a Thing 
morally impoflible, and, by Conſequence, count that Act null, which is not agreeable to that Law, by Virtue of which he has a 
Right to claim the Succeſſion, reſerving to himſelf (as I have ſaid) the Execution of all thoſe wiſe and equitable Diſpoſals which 
may be found in a Will ſo made void. Add here what I have ſaid in my Diſcourſe on the Benefit of the Laws, pag. 41, 42. Edit. 


Amſler. 

1 See, about the Subject of Succeſſions, as well by Law as Will, the ſecond Part of Mr. Domat's Civil Laws in their Natural Order, 
and the Interpreters of the Digeſts, l. xxviii. to xxxix. excluſive, or upon the Iaſtitutes, I. ii. from t. 10. to the End. 

2 This is when the Heir is obliged to reſtore to another, either at the End of a certain Term, or in certain Caſes, either all the In · 
heritance, or Part of it only. See the Iaſtitutes, I. ii. t. 23, 24. and the Interpreters upon the Digeſta, l. xxxvi. t. i. ad Senatu 
conſult. Trebellian. Moreover, a Feoffment in Truſt is often odiovs, becauſe it is uſed to evade the Law, or to fruſtrate the lawful 
Heirs. See an excellent Paſſage to this Purpoſe in Mr. de la Bruyere's Characters, in the Chapter, Of certain Cafloms, printed at 
Bruſſels in 1697. The Character begins thus: The Law which forbids Murder, does it not comprehend in it the Prohibition of 
« a Sword, Poifon, Fire, Water, Treachery, open Force, and all the Means by which Murder may be effected? 


3 See the following Chapter, in the laſt Section. 2 
from the Moment he accepts the Inheritance: Hereditas autem gun 4 


4 This is what he is ſuppoſed to do, by the Raman Law, 
liget nos eri aliens, 2 fit folwendo, plus quam manifeftum ef. Digeſt. lib. xxix. tit. 2. De adguir. vel omitt. leg. 8, 


rincip. ; 
F $ Mortis cauſa d nat io eft, que propter mortis fit ſuſpicionem=— cum mag is ſe quis velit habere, quam eum qui donat, magiſqut (i 
tui donat, quam actors way Inſt. I. ii. t. 7. F. 1, See the Interpreters upon this Title, and upon that of the Dig eli, wii 


quoted in the following Note. | 
6 Tertium genus efſe donationis ait, fi quis periculo [mortis] motus non fic det, ut flatim faciat accipientis: ſed tune demum, (i 

mori inſecuta, Dig. I. xxxix. t. 6. De mortis cauſa donat. &C. leg. 2. | 
periculo commotus ita donat, ut flatim fiat accipienti!, ® " 


7 Aliam efſe ſpeciem mortis cauſa donationum ait, cum quis imminente 
as a Donation made in a Man's Life-time. See lib. v. cap. iv. f. 1. note 


8 This is regarded by the Roman Lawyers, ole 
Caſe of Death be connected with the Will, and the better to diſtinguiſh hare 


lowing. In Effect, That the Donation in 
Donations made during Life ; it is proper to conceive it, either as null the Moment the Danger is paſt, or as 3 2 be 1 h 
and he is 2 


ed without any other Reaſon than the good Pleaſure of the Donor, when it is ſimply made in Caſe he dies, * 
Time in no immediate Danger. The Donation made, in this laſt Caſe, always ſubſiſts until it is expreſly recalled, and the R 
is plain; whereas the other has no need of a Revocation. See Julius Paulus Recept. Cent. lib. iii. tit. 2. with the Notes 


M. Schulting. 
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ing, as to make it immediately upon Accept- 
4 9 5 to the other Party, and doth not re- 
cal it, upon eſcaping the Danger, then the Pro- 
miſe ſhall be rather put in the Claſs of ordinary 
Donations *, or ſuch as are made without any re- 
gard to Death. Though in Caſe the Grant was 
very large, and ſuch as will weaken the Donor's 
Eſtate, much more if it comprehend the whole 
Poſſeſſion, it ſhall be preſumed to have been made 
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only upon his preſent Proſpect of Dezth, and not 
to hold good, unleſs he ſo mifcarried. : 
That kind of Grant, likewiſe, by which a Man 
transfers Property on another, without the Power 
of retracting, yet ſo as to enjoy the Uſe and Pro- 
perty during his own Life *, is to be reckoned a- 
mongſt the ordinary Donations, or ſuch as are 
made between living Parties, 


4. 


— 


Ui ita donatur mortis cauſa, ut nullo caſu revecetur, cauſa donandi magis eft, quam mortis cauſa donatio, & ideo ferinde baberi 
debet, atque alia quevis inter wives donatto, Ibid. leg. 27. There are ſome who affirm that this Law does not agree with the others, 
and that the Roman Lawyers were here divided in their Opinious, See the Ob/ervations of the deceaſed M. Erancha, Tome I. 


Obſerw. 4. 


I. v. c. 4. f. 1. n. 1. following, concerning Gifts among the Living. 


— — 


— 


CHAP. XI. 
Of Succeſſions to Perſons who die I nteftate. 


1. Succeſſion to Perſons that die inteſtate depends up- 
on a Preſumption of their Will : 

11. Yet as it is agreeable to Reaſon. 

111. Children are preferred before all others, 

iv. Parents are to maintain their Children. 

v. What is meant by Maintenance. 

vi. Who are to be accounted Children. 

vii. What more than Maintenance is due to Chil- 
dren, and why. 

vn. 1t is not neceſſary that Goods ſhould always be 
equally divided among Children. 

1x. Legitimate Children are to be preferred before 
natural : 

x. Provided that the Father owns them. 


Ccording to the Diſpoſal of the Law of Na- 
ture, without any particular expreſs Act of 
the former Lord, the Properties of things are ſaid to 
paſs in Succeſſion to Inteftates *, For Property hav- 
ing been at firſt endued with ſuch a Force and Pow- 
er, as that by virtue of it a Man was enabled not 
only to do what he pleaſed with his Goods during 
his own Life, but, likewiſe, effectually to transfer 
them upon others after his Death ; it did not ſeem 
probable, that if a Perſon was found to have made 
no Settlement of his Goods, whilſt he lived, he 
was therefore willing, they ſhould after his Death 
become, as it were, derelict, and lie free to any 
that would take Poſſeſſion of them. In this Caſe 
then natural Reaſon ſuggeſted, That Men ought to 
follow the preſumed Will of the deceaſed, or ſuch a 
Diſpoſal as he might moſt probably be ſuppoſed to 
have deſigned. Now in doubtful Matters every 
one 1s ſuppoſed to have deſigned that, which is moſt 
agreeable both to his natural Inclination, and to the 
Engagements of his Duty. : 

II. The regular Courſe of natural Inclination is 
this, That we ſhould labour to make the moſt plen- 


tiful Proviſion for thoſe who deſcend from our own 


2 Pindar. Olymp. Od. x. 


v Comp. Got. I. ii. c. 7. $, 3. 


n 


© 1 . 


Iazres 6 AaN@v THutve, &c. 
— — Thoſe Riches grieve the 
Which Strangers Hands muſt ſeize + 


xi. Or does not diſiuberit them. 

x11. Of the Right of Repreſentation. | 

x11. Parents muſt ſucceed fer want of Children, 

xiv. And for want of them the neareſt Relations in 
their Order. 

xv. Whether Friends may be preferred before Kin» 
ared ? 

xv1. Or Benefafors befere Relations? 

XV11. The Order among Kinared. 

XvV111. The Civil Lats allow a larger Petver of 
diſpoſing Eſtates. | 

xix. The Heir of the deceaſed, how far he is obliged 
to pay bis Debts. 


Body, and next to theſe for the reſt who are allied 
fo us in the Degrees of Conſanguinity : For Near- 
neſs of Biood commonly uniteth and engageth 
Mens Minds in a particular Affection; and almoſt 
all Perſons have this Deſire implanted in thein, that 
they eſpecially wiſh well to their 6wn Families, and 
would have them ſucceed and flouriſh as much as 
poſſible. | 

As to natural Duti:s, one of the chief of them 
is, That we take due Care for the Maintenance of thoſs 
whom Nature hath enjoined us to cheriſh with a pecu- 
liar Concern and Regard , as, likewiſe, that we ſteto 
ourſelves grateful towards our Benefactors. 

Now although it might fo happen, that theſe Pre- 
ſumptions ſhould often vary from the real Intention 
of the deceaſed, yet the Peace and Tranquillity of 
Mankind required, That no particular Conjectures 
ſhould be eafily admitted againſt theſe common 
Rules; ſince, by this Means, a Door would be open- 
ed to endleſs Contentions. And therefore the pre- 
ſent Affair in the Intentions of the deceaſed is conſi- 
ſidered, not ſo much according to what it was, as 
according to what it ought to have been, and a- 
greeably to the Rules of Duty * Amongſt which 
one 


dying Man 


* IR 


1 As this Sort of derivative Acquifition is founded upon the tacit Will of the dead Perſon, it is, conſequently, natural according to 


the Diviſion laid down above in c. 10. . 1 it 


But becauſe there may inte: vene divers Diſpoſals of the 


ivil Law, which, for 


the promoting of Peace, do or ought to regulate as exactly as poſſible all that concerns Succeflions to Perſons that die inteſtate, in this 
effect Acquiſition is mixt, ſince it contains as much and ſometimes more of the civil than of natural Law. 
4 This may ſuffice in my Judgment to anſwer the Difficulties which Mr. Bynkerfavet, Obſerv. 1. ii. c. i, ropounds, where he 
Ys, ** That Fathers and Sons often do not love each _ and Brothers rarely live amicably, much le ſi oh 
112 
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one of the firſt Rank is this; That no Man give oc- 
caſion to Ruptures and Quarrels amongſt others. 
Hence it is expedient ſor the common Peace, that 
ſome general Method ſhould be followed in this 
Buſineſs, though the Intention of ſome few ſhould 
happen to be neglected, rather than that, by endea- 
vouring 0 ſatisfy the Deſire of every private Per- 
ſon, we ſhould involve ourſelves and others in end- 
leſs Difficulties. 

Beſides, he who would have his own particular 
Purpoſe abſolutely obey*d, ought to have expreſsly 
ſignified thus much. Thus nothing is more uſual, 
than for a Father to love one of his Children with 
a more ardent Affection than the reſt: And then 
who doubts but he is willing an extraordinary Pro- 
viſion ſhould be made for his Darling's Subſiſtence? 
Yet if he die inteſtate, they ſhall divide the Inhe- 
ritance by equal Shares; not as if it were repugnant 
to the Law of Nature to allot one Child a larger 
Portion than another, but becauſe there would ariſe 
infinite Diſputes in Families, if the Father's Affe- 
ction were to be the Meaſure of parcelling out E- 
ſtates. The ſame Inconvenience would follow, if 
a Man dying childleſs ſhould leave ſeveral Bro- 
thers, to whom he expreſſed very different Degrees 
of Kindneſs in his Life-time. 

Again, *Tis no uncommon thing for a Man at 
his Deceaſe to leave behind him a Kinſman in ſome 
remote Degree, for whom he had never any parti- 


_ cular Paſſion, and to whom he was never obliged 


for any Service or Favour ; whereas, on the other 
ſide, he may have ow'd all his Fortunes to the 
Kindneſs of a Stranger : Who will not ſay, That 
the Deceas'd ſet a much greater Value on his Be 
nefactor, in this Caſe, than on his Relation? Yet, 
becauſe to enter into a Compariſon between the 
Ties of Blood, and of Gratitude, muſt have occa- 
fion'd many Controverſies difficult to be reſolv'd, it 
hath been the Judgment of all Nations, that in 
the caſe of Inteſtates a Kinſman ſhall be preferred 
to a Patron or Benefactor. Eſpecially, ſince if a 
Perſon on account of a Kindneſs beſtow'd were to 
ſtand in the Roll of Inheritance, before the Rela- 
tions of the Deceas'd, he might ſeem to have per- 
formed the former Act more as a Uſurer, than as a 


2 Add Bæcler. ad Grot. |. ii. c. 7. F. 13. 
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Friend. But if the Benefactor were preferred! 
expreſs Will of the Deceas'd, tis — 2 
the ſaid Will ſhould be obeyed. | 
From all which it appears, that natural Reaſo 
in deciding the caſe of Succeſſion, upon Default of 
teſtamentary Diſpoſals, regards the Intention of 
the deceas'd Party, not as it was ſtrictly in itſcif 
concerning which there is often very little Aſſu. 
rance ; but according as it agrees with the com. 
mon Inclinations of Mankind, and with the Mea. 
ſures of Duty, and ſo as that no Fuel may be ad. 
miniſtred to Controverſies and Contentionsꝰ. 

This Judgment of natural Reaſon is ſeconded 
in all States by civil Ordinances ; as well that the 
Avarice of ſome Perſons might not ſtir up deſperate 
Quarrels amongſt thoſe who ſeem'd to have equal 
Reaſon on their ſide; as that this whole Affair 
might be wiſely accommodated to the publick 
Safety. 

III. In the Succeſſion therefore to Inteſtates, 
the Guidance of Reaſon, and by the Conſent of all 
the known Kingdoms, Children have the Prefer. 
ence of all others, even of Parents themſelves » 
See 2 Corinth. xii. 14. Rom. viii. 17. J Children, then 
Heirs, Ariſtot. Nicom. viii. 14. 

Parents have a more certain Knowledge that ſuch Per- 
ſons are their Children *, than Children can have that 
fuch are their Parents. And, in this Caſe, there ſeems 
to commence a ſtronger Relation from the Cauſe to the 
Effect, than from the Effect to the Cauſe, © 

T/eus, Orat. V. 

The Law itſelf aſſigns over to the Son the Goods of 
the Father, and allows not him to make a contrary Mill 
who hath legitimate Iſſue. Idem. Orat. ii. If a Man 
deceaſing leave Daughters lawfully begotten, he can give 
away nothing, nor make any Diſpoſal without their Con- 
ſent. And again, a little after, The Law ſays, 4 
Man fhall diſpoſe of his Goods at his own Pleaſure, if he 
leave no legitimate Sons; but if he leave Daughters, 
their Pleaſure is to determine his Diſpoſal, and not his 
own. Therefore, with their Daughters Conſent, they may 
give and bequeath, or appoint any Method of Succeſſion. 
But without ſuch Approbation they cannot adopt an 
Heir, or put their Fortunes into other Hands, 


__—_—_. 


« they, alſo, who are neareſt related by Blood moſt eaſily quarrel, and conceive more implacable Hatred againſt each other than 
« Strangers or indifferent Perſons. The ſame Author, alſo, maintains, That to prove that the Laws are not — 


unded upon the Pre- 


«« ſumption of the Will of the Dead, tis ſufficient to conſider that a Wife is excluded from ſucceeding to her inteſtate Husband, 
% although ſhe muſt be ſuppoſed dearer to him than a Parent, and quotes, thereupon, Gen. ii. 24.” But beſides that there are 
diverſe kinds of Affection, and tho” he may love his Wife with much Paſſion, as it ſometimes happens, though not often, it doth 
not therefore follow, that he would have her to be the Eeir of all his Goods. It only proves, that, in regulating Succeſſions to 
inteſtate Perſons, Regard is had to the Intereſt of the State, and the Preſervation of Families, as well as the ordinary Inclination 
of private Perſons, who, nevertheleſs, often ſecond the Intentions of the Legiſlator. For every Body deſires that his Eſtate ſhould 
ſtay in his Family. Moreover, Mr. de Bynker/hoek furniſhes us with Arguments to prove that the Roman Law engages us to 


follow, if not altogether, yet, at leaſt, ſo far as the publick Good permits, the Will and Affection of the dead Perſon, as appears 


from a whole Chapter of the ſame Work, 1. i. c. 19. where the Author explains that Law very well, which ſays, That a Fa- 
ther diſcharges his ag pany when he makes his Son his Heir. Perinde habebitur atque fi ſua manu pater tuus te heretem 
Seripfiſſet, Fuxerus Dore Orrieio, Cod. I. ix. t. 23. De his gui fibi adſcribunt in teſtam. leg. 1. e, alſo, know, that 
Wives were not altogether excluded from ſucceeding to the Goods of their Husbands, and that the Laws admitted them to It, to 
the Excluſion of the Treaſury, when the Relations by Father's and Mother's Side were wanting. Maritus & Uxor ab inteſlati 
ſibi invicem pro antiquo jure ſuccedunt, quoties deficit omnis parentum liberorumve ſeu propinguorum legitima wel naturalis ſucceſſi, 
Hiſco exeluſo, Cod. I. vi. t. 18. leg. 1. Unde Vir & Uxoer. See the ſame Title in Digeſt. 1. xxxviii. t. 11. and the Interpreters 
upon it. 

* Cum ratio naturalis, guaſi lex guædam tacita, liberis parentum hæreditatem addiceret, welut ad debitam ſucceſſtonem eos wocands, 
propter quod & in jure civili ſuorum heredum nomen iis induftum eft, ac ne judicio quidem parentis, niſi meritis de caufis ſummover! 
ab ca ſucceſſione poſſunt, &c. Dig. I. xlviii. t. 20. De bonis damnatorum, leg. 7. princ. See, alſo, Mr. Bynkerfpoek"s Obſervations, 
I. i. c. 19. above quoted. And the Remarks of the deceas'd M. Baron Spanheim , on the Paſſage cited here, in his Frs“ 
Tranſlation, Edit. Amſt. 1728. a 

Max cage of Yee T& i dνα i rd yerrliera, ir- in Teror n parker ouyontioTa: Td de T 76 enim, 
N 75 2 16 TOUnoayTr. : 

3 1/zeus's Greek is, O v6jpuog dur; drodifart T6 vii Th T7 nd TpO;, xa s duab i id 37% as got maids mrnoiws 
Orat. 5. And again, OJ7s yap du bee d Siva rd art 83iv. yt TAY daνν, dtv Tay fuy ariper, id Tis KATAMTWI 
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Add. Lib, xlyiii, tit. 20. Leg. 7. Princip. D. De 
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* b Ceſarib. +. It is the legal Cuſtom to let 
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ucceed to what the Fathers poſſeſs ; and this 
2 which we all defire to ſee obſerved, 

Thus Valerius Maximus obſerves, Lib. viii. C. 7. 
gect. 2. that the procreationis vinculum, the Band of 
Generation, is the ſtrongeſt and cloſeſt Tye which 
can affect Mankind. 

That which ſo highly favours the the Childrens 
Claim is, not only the Obligation laid by Nature 
on their Parents to provide for their Maintenance 
and good Inſtitution, but, likewiſe, that ſtrong and 
vehement Affection, which can only be extinguiſh'd 
(and that very rarely ) either by the enormous 
Wickedneſs of the Children, or by the unuſual 
Barbarity of the Parents. 

IV. As to that Maintenance, which Parents owe 
their Children * , it hath been doubted by Authors, 
whether the Obligation to pay it were perfect or 
imperfect, or whether it belonged to expletive or 
to attributive Juſtice * . *Tis the Opinion of ſome, 
That Parents indeed owe their Children Maintenance, 
but then *tis by the latter kind of Fuſtice only, and not 
by the former; ſo that Parents would act very inhu- 
manly, ſhould they deny them this Aſſiſtance ; yet Chil- 
dren have no Right to challenge it from them againſt 
their Wills, this being the proper Effect of expletive 
Juſtice : though civil Statutes may inveſt Children with 
a full and perfect Right in this Matter. But we are 
rather inclined to think, That Parents lie under 
a perfect Obligation to maintain their Children, ſo 
long as they are unable to maintain themſelves ; 
and this Duty ſeems to be laid upon them, not on- 
ly by Nature itſelf, but by their own proper Act, 
in bringing them into the World:. For they 
would be in the higheſt manner injurious to their 
Iſſue, ſhould they have given the Children Life, 
for no other Reaſon, but that they might after- 
wards ſee them periſh. By the A# of Generation 
therefore they ſeem to have voluntarily bound 
themſelves, to endeavour, as far as in them lies, that 
the Life which they have beſtowed ſhall be ſup- 
ported and preſerved. And thus the Children 
will have a perfe Right of receiving Maintenance 
from their Parents. Yet this Right is hinder'd 
from producing all its Effects by the natural Weak- 


* Vid, Grot. dict. loc. Set. 4. 
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neſs of Children under that Age, in which they 
cannot provide for their own Support. And, con- 
ſequently, they do not ſo much want Right as 
Power and Strength to execute that Right ; only 
in ſome Points the civil Ordinances help them 
out, and compel their Parents to keep and feed 
them, upon. Refuſal. But, through the wiſe 
Ordering of the Creator, the natural Affection of 
Parents is of ſo great Force, as that, commonly 
ſpeaking, they joyfully undertake and diſcharge 
their Duty, without the Compulſion of the civil 
Government, 

V. Not only thoſe things which are neceſſary 
for the Preſervation of natural Life fall under the 
Term of Maintenance or Alimony, but thoſe, like- 
wiſe, which fit and prepare a Man for a ſocial and 
civil Life. And the former are due, *till ſuch 
time as the Children are able to ſupport them- 
ſelves by their own Induſtry. As for the Meaſure 
of what ought to be ſpent on Education, in train- 
ing up Children for a civil Life =, it is to be ſta- 
red according to the Fortunes of the Parents, and 
the Genius and Capacity of the Children. Thus 
much, at leaſt, is required, That they be enabled to 
become honeſt and uſeful Members of human Society. 
But this is a general Rule in the whole Affair; 
That as Nature doth not command Parents to pinch 
and defraud their own Iuclinations, and to make them- 
ſelves miſerable for the ſake of their Iſſue ; ſo a Parent 
placed in a high and wealthy Condition is, no doubt, in 
fault, if he do not take care that his Children be brought 
up after the moſt exact and accompliſh' d Manner of In- 
ſtitution. 

VI. Under the general Name of Children“ are 
comprehended not only thoſe of the firſt Degree, 
but thoſe too of the ſecond, c. whether deſcend- 
ing from Sons or Daughters; in caſe their nearer 
and more proper Parents are not able to maintain 
them 5. 

Farther, Maintenance is due not to legitimate 
Children alone; but to natural, and even to in- 
ceſtuous Iſſue *. For what Reaſon is there that the 
poor innocent Infant ſhould be ſuffer*d to famiſh for 
another's Sin? Yet if the latter be left together 
with the legitimate Iſſue, they ſhall not eaſily 

challenge to be admitted to equal Shares, unleſs 


ESC - 7 eren n 


. * * i * . 
+ His Words are, TTIzisiy ropurudy EmiTperi 7; Siadoy as, dal Tir? dnmh1TEs EUNOVTEC. 


Every one almoſt knows, that among the antient Greeks and Romans *twas thought that they had a Power to expoſe or ſlay 
their own Children, and that Chriſtianity had much ado to aboliſh that barbarous Cuſtom, as appears by Mr. Neadt's Treatiſe, 
De partus expoſitione & nece apud veteret, which was reprinted in 1709. . 

z See lib. vi. c. 2. $. 4. 3 

3 See lib. vi. c. 2. F. 6, 12. following. | | 

4 Liberorum appellatione nepotes & pronepotes, cæterigue, qui ex his deſcendunt, continentur Etenim idcirco filios filiaſque 
cencipimus atque edimus, ut ex prole eorum earumve diuturnitatis nobis memoriam in um relinquamus, Dig. lib. i. t. 16. De werborumt 
fegnificatione, leg. 220. See, alſo, leg, 56. and Inftiz. I. i. t. 14. Qui teftamento tutores dari paſſunt, leg. 5. 

5 Ipfum autem filium wel filiam, filios wel filias, & deinceps, alere patri neceſſe 45 non propter hereditates, ſed propter ipſam na- 
turam & leges, que & & parentibus alendos efſe liberos imperaverunt, & ab ipſis liberis parentes, fi inopia ab utrague parte vertitur, 
Ced. 1. vi. t. 61. De bonis gue liberis in poteſtate patris, &c. leg. 8. F. 5. See, alſo, the Digeſt. 1. xxv. t. 3. De agnoſcendis & 
alendis liberis, leg. 5. F. 1. 5. and leg. 8. 
s See Grotius, l. ii. c. 7. $. 4. numb. 4. and $. 6. and Mr. Domat's Civil Laws in their Natural Order, Part II. I. i. t. 1. 
Sect. 2. f. 8. Tis certain that naturally a Baſtard has as near a Relation to his Father as a lawful Child ; and many among the 


_— _— no difference between theſe two ſorts of Children, as Mr Le Clerc has obſerved upon Gen. xxi. 10. where he alledges 
uthority, 


0 röbes roc yrnoios Vor oh 
'ATay 70 ypnoov ymnoiay Exe ei. 
Soph. in Aleadis apud Stob. Serm. 77. 


The Feyprian, as Mr, Le Clerc proves, in the ſame Place, by a Paſſage out of Diodorus Siculus, counted none of their Children 

— rds, though they were begotten of their Slaves which they had bought. And we may obſerve, that the Patriarchs of the Old 

eſtament had an equal Regard to the Children of their Concubines, as of their lawful Wives, as appears from the Example of 

— who divided his Goods equally between the Children he had by Leah and Rachel, and thoſe he had by his two Concu- 
+ The ſame thing is till in uſe among the Mahometans, as our Author obſerves below, 5. 9. 


2 


A Baſtard's equal to a lawful Heir, 
An honeſt Man is always rightly born, 


the 
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— Parents made expreſs Declaration to this Pur- 
e. | 
phy reſpect of theſe ſeveral Parts of Maintenance, 
upon the Parents Deceaſe during the Minority of 
the Children, the Inheritance is not only theirs, if 
he died inteſtate, but farther, it cannot rightly 
be taken from them by his expreſs Will; ſo far 
as is neceſſary for the obtaining this End. For it 
doth not ſeem probable that a Child of theſe Years 
. ſhould be capable of committing any ſuch Offence 
as might render him unworthy of ſo needful a Sup- 


kt 
VII. Whatever exceeds this Proportion of Main- 


tenance, 1s due to the Children, when able to pro- 


vide for themſelves, not ſo much by any expreſs 
Command of the Law of Nature, as upon this Prin- 
ciple, That, commonly ſpeaking, Parents deſire that 
none ſhould fare better than their own Children“. 
Therefore *twas a very ſingular Diſpoſal of 
Crates the Theban, who lodg'd his Money in the 
Hands of a Banker upon theſe Terms, That if his 
Children proved ignorant, it ſhould be reſtored to them; 
but if they happened to be Philoſophers, it ſhould be 
diſtributed amongſt the common People; becauſe Men 
of that Profeſſion could be in want of nothing. As 
to what ſome have advanced, That Parents get all 
for the ſake of their Children, and therefore the 
Children, even in the Parents Life-time, have ſuch 
a Right to their Goods, as ſhall be valued againſt 
them, in other Caſes, beyond the Neceſſaries of 
Maintenance ; this is abſolutely falſe : For every 
Man in his Gettings hath firſt of all an Eye to him- 
ſelf, and labours chiefly on his own Account. Horat. 


lib. ii. Epiſt. 2. v. 190, c. 


Utar, & ex modico, quantum res poſcet, acervo 
Tollam ; nec metuam quid de me judicet heres, 
Quod non plura datis invenerit. 


Juv. Sat xiv. ver. 136, 137. Manifeſta pbrenęſis 
Ut locuples moriaris egenti vivere fato. 


But what remains above his private Neceſſaries, he 
is willing ſhould paſs to thoſe who are deareſt to 
him, as commonly his Children are preſumed to 
be. And Children have thus far only a peculiar 
Title to hope for their Parents Eſtate, as that, in 
caſe of no expreſs Will to the contrary, their Claim 
is preferr*d to all others; and becauſe it very rare- 
ly happens, that Parents are induc'd to lay aſide 
this ordinary Affection. 

It is well enacted by the Roman Laws, That every 
Parent, who diſinberits his Child, ſhall be oblig'd ex- 
preſsly to give bis Reaſon for ſo doing; and that ſome 
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certain Cauſes only ſhall be ſufficient to juſtif 
him in this Proceeding. Nay farther, the road 
Laws gave the diſinherited Children an Action“ 
de inofficioſo Teſtamento; Of a Will not made accord. 
ing to natural Affection and Duty. The Delign of 
which was not to bring into Diſpute, Whether or 
no the Teſtator had a Power of tranſmitting his 
Goods to others, rather than to his Children, upon 
Juſt Cauſes; but to diſcuſs and examine the Reaſons 
which mov'd the deceas'd to make a Settlement con. 
trary to the common Inclinations of Mankind, And 
if, upon ſuch a Hearing, it was diſcovered that the 
Father this neglected his Iſſue, either through his 
own abſurd Fancy and Humour, or through the 
fraudulent Intruſion of others, the Inheritance was, 
by publick Authority, avowed to thoſe to whom it 
would otherwiſe have deſcended, had the Father 
conſulted with Reafon and Conſcience in his laſt 
Diſpoſal. And therefore Cicero * well replies up- 
on Erucius, who charg'd his Client Roſcius with a 
Deſign to diſinherit his own Son, It ought to have 
been the Buſineſs of the Accuſer, to lay open all the 
Sins and Vices of the young Man, which might be ſup- 
poſed able to incenſe the Father to ſuch a Height, as 
that he ſhould once entertain a Reſolution of diing 
Violence to Nature itſelf, of baniſhing that = Hection 
which was ſo deeply rooted in his Mind; and, in a 
word, of forgetting utterly that he was a Father. Tis 
remarkable under what Colour the difinherited 
Children, by the fame Laws, mov'd for Relief : 
For it being neceſſary that they ſhould ground 
their Complaint on a Suppoſition that the Cauſe 
of their Diſinheritance was unjuſt, they pretended 
in the Form of the Action, That their Parents, at 
the lime of making ſuch a Will, had loft the uſe of 
their Reaſon, 

Still, as to other Matters, a Father ought fo to fa- 
vour his Children, as not to lay aſide his juſt Regard 
to other Duties, Hence, when he may be judg'd 
to have made ſufficient Proviſion for his own Fami- 
ly, he is not, in the leaſt, hindered from imploying 
his Goods in Acts of Gratitude and Liberality*, 
though to the leſſening of his Childrens Fortunes. 
Thus in cafe a Man hath either receiv'd extraor- 
dinary Kindneſſes from another, or is able by a 
ſeaſonable Beneficence to put ſome great Genius, 
now ſtruggling with Poverty, into a way of doing 
great Service; what Reaſon is there but that hc 
mould be allow'd to deviſe ſome part of his Goods 
to ſuch excellent Uſes ? It's plain, Antiquity highly 
celebrated the Action of King Attalus, who, hav- 
ing been oblig'd by his Brother Eumenes with very 
ſingular Favours, left his Kingdom to Eumenes's Son, 
though he abounded in male Iſſue of his own ? 


— 
—__ 


— 


condemned by the Laws. 


man Law, let them conſult t 
Natural Order, Part II. I. iii. t. 3. 


4 Ireficie/e querela, which is when the Diſpoſals of Parents are looked upon as contrary to their Duty, See, uf 
ject, I»/zir. I. ii, t. 18. and Mr. Noodt upon the Digeſt. I. v. t. 2. De inofficioſo teftamento, as, alſo, Mr. Domat's Civil 
Natural Order, Part II. I. 3. t. 2. and the Obſervations of Mr. de Bynkerfoek, I. ii. c. 12. 

s Cicero's Words are, 1d erat certi accuſatoris officium, qui tanti ſceleris argueret, explicare omnia vi 
Incenſus parens potuerit animum inducere, ut naturam ipſam vinceret, ut amorem illum penitus i nfitum ejiceret ex 


trem eſſe ſeſe obliviſceretur. 
6 Sce Mr. Le Clerc's Reflections upon what he calls good 


7 The Story in P/utarch is of Attalus Philadelphus , 


of Pergamus : For although he had ſeveral Children by his Queen, 
Neither of theſe Examples is much to our Author's Purpoſe. 


till that Prince came to be of full Age to reign. 
; 2 


or bad Luck in the matter of Lotteries, c. 12. p 1 
to whom Eumenes his Brother when he died left his Wife and 


1 Juſtinian had the Cruelty to refufe even Maintenance out of the Father's Effects to Children born in Inceſt, or otherwiſe 
Novel 89. Cap. «/t. See Mr. Nood? on the Digeſt. pag. 534. 

2 This ſhort Story might have been put better in another place. 

3 See Mr. Thomaſius's Diſcourſe, entitled, De legitima wiventis, e. 3. J. 23, Ec. publiſhed and maintaine 
tation at Hall in 1700, where it appears what we are to think of Legitimacy, 
of which, according to the Laws and Cuſtoms, Children can't juſtly be deprived by the Authentick 
as Grotius obſerves, 1. ii. c. 7. n. 3, Natural Law obliges to give a neceſſary Maintenance to Children, 
that, they have no other Right to than what the Conſtitutions of the civil Laws give them. But it 
Quota of the Goods that 14 to deſcend to Children, and other things which concern their Legitimacy, 

e Interpreters of the Digeſs quoted in the following Note, and Mr. Domat's 


d by way of Diſpu- 
or of that Portion of Goods, be it greater or let, 
Will of their Father. For, 
but what is more than 
ut if any deſire to know the exact 
according to the Ae. 
Civil Laws in tuch 


n this Sub- 
Laws in their 


* 5 4 
tia & peccata filii, guild. 
animo, ut denigus pa. 


12% =__ Crow 


et he left his Crown to Attalus the Son of her ful Husbane, 


VIII. Neither 


cHAP. XI. who die 


VIII. Neither doth a Father lie under any Ne- 
ceſſity of dividing his Goods amongſt his Children in 
equal Shares; but he may aſſign to one or two ſome- 
what above the reſt, as an extraordinary Bounty ; 
either on account of ſmgular Merit, or of great and 
illuſtrious Hopes, or even of particular Affection“. 
So, likewiſe, in diſtributing Portions, a juſt Regard 
may be had to the Credit of the Family, that it 
may hereafter retain its Strength and Splendor. If 
this Intereſt cannot be ſecur'd upon an equal Di- 
viſion of the Patrimony between many Children, 
the Father may, without any Breach of the Law of 
Nature, deviſe the chief part of his Goods to one, 
and command the reſt to ſit down contented with 
ſmaller Portions. Hence the Rights of Primoge- 
niture * obtained among many Nations, which, ac- 
cording to the moſt antient Inſtitution, conferr*d on 
the eldeſt Son the regal Government of the Fami- 
ly, the domeſtical Prieſthood *, and double Share 
of what his Father poſſeſſed. Which double Pro- 
portion was deſign'd to defray the Charge of Enter- 
tainments, and of religious Ceremonies; as Grotius 
conceives ® ©. | 

On the contrary there have not been wanting 
Nations, where the younger Brothers ſucceed to the 
largeſt Share of the Inheritance, or, at leaſt, have 
their Option, to chooſe what part they like. 

Which Cuſtom is built on this Principle, That the 
elder Brothers have, for a long time, enjoy'd the Benefit 
of Education from their Parents; of which the young- 
er being often deprived by too untimely a Loſs, they de- 
ſerve ſome Conſideration to requite and comfort them 
under their Diſadvantage. 

Tho? the latter of theſe Inſtitutions ſeems more 
agreeable to low and mean Families, the former to 
the great and noble. 

So again, when Daughters marry into other Fa- 
milies , it is not neceſſary that they ſhould re- 
ceive Fortunes out of their Father's Eſtate equal to 
their Brothers Shares, For it is a very fooliſh Ar- 


2 See Ger. xlviii. 22. 
ſee Bern. Vares. Deſcript. Japon. c 
ii. c. 7. F. 8. ſub fin. & Boecler. add. 
copitari poſſit, ignoro, I know not what could be ſaid or thought 


con. 227, 228. Edit. Weck, b See Gen. xxxvii. 4. 


at the of Cato the Cenſor, and Enacted, That none ſhou 
heritance, as Paulus Manutizs (de L. L. Rom.) ſhews from Dio. Cafſ. I. 56. Though Aſconius Pædianus (ad Orat. Cicer. in Ver- 
rem de prætura urb.). reports the Thing thus: Foconius preferred a Law, That no Cenſus, i. e. nowery Rich Perſon, ſhould make bis 
Daughter his Heireſs. He had ſaid before, the Antients called thoſe Perſons Cenſi, who owned themſelves before the Cenſor to be worth 
an hundred thouſand Seflerces. Add Liv. Epit. 1. xli. Quintil. Declam. 264. Gell. l. vii. xii. xvii. xx. 
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gument to imagine, that a Father muſt needs act 
contrary to his Duty, in making an unequal Diſtri- 
bution of his Goods amongſt thoſe whom he hath 
equally begotten. Therefore Pliny * ſpeaking of a 
Lady who had left Two Thirds of her Eſtate to a 
Nephew, and but One Third to a Niece, calls it, 
Honeſtiffimum Teſtamentum, A moſt honeſt and worthy 
Teſtament, | 

And hence too it may be appointed not only by 
Statute, but by bare Covenant, likewiſe, That Chil- 
dren born in Concubinage, or in ſuch Marriage + 
as is conſtrued good and juſt only in a natural ſenſe, 
not in the Eye of the Law, ſhall claim no more 
than neceſſary Maintenance, or, at leaſt, ſhall be ex- 
cluded from the main Inheritance *. 

And here, by the Way, we cannot but wonder 
why St. Auſtin * ſhould paſs ſo ſeyere a Cenſure on 
the Voconian Law, by which female Iſſues were in- 
capacitated to receive an Inheritance above ſuch a 
certain Sum. It is plain the Spartan Law was far 
more grievous, which utterly forbad the giving 


Portions to Virgins ; for this Reaſon, as Plutarch 


tells us :; Leſt ſome ſhould remain unmarried for want 
of larger Fortunes; and others again be courted for 
their Riches ; but that every Man, in ſeeking out a 
Partner for himſelf, ſhould look wholly into the Man- 
ners of the Woman, and make Virtue alone the Rule 
and Standard of his Choice. Nevertheleſs, this is a 
Point which requires great Caution and Prudence, 
leſt a Father ſhould ſow the Seeds of Envy and Ha- 
tred amongſt his Children, if, without very weighty 
Reaſons, he ſhould ſeem to have treated with unequal 
Favour thoſe who were equal in Merit and“ De- 
gree. And the Dine Law of Deut. xxi. 17. is 
grounded on the ſtrongeſt Reaſon ; leſt the Father, 
charmed with the Enticements of his now beloved 
Wife, ſhould either frame a falſe Cauſe for diſcard- 
ing the Firſt-born, the Son of a former hated one; 
or ſhould catch at every little Failing to his Diſad- 
vantage. It is indeed altogether the ſafeſt Courſe 5, 

not 


b Add Deut. xxi. 17. Of the extraordinary Prerogative of the Firſt-born amongft the I 
1 5 © In locum Deut. cit. 82 4 


4 Lib. vii. Epiſt. 24. e Vid. 


f De Civit. Dei, 1. iii. c. 31. His Words are, Ea lege quid iniquius dici aut 
A more unjuſt than that Law. The Law he ſpeaks of was made 


leave a Daughter above five and twenty thouſand Seſterces in In- 


& Apophth. La- 


—_—_——— 


Hiſpanie Regis, c. i. F. 39, &c. and c. ii. f. 10, &e. 


fill us with childiſh Ho 


Plies in this Manner: My Friends, who muſt certainly 


—— 


* See, upon this Subject, Mr. Buddeus's excellent Diſcourſe, intitled, De Succeſſone Primogenitorum. It is the third among his 
Selecta Juris Nat. & Gen. to which we may join another Diſcourſe in the ſame Volume, intitled, De Comp. offic. F. 31, &c. 
It is not certain that Prieſthood was a Right of Primogeniture. See Mr. Le Clerc on Gen. xxv. 31. 
3 See chiefly the Diſcourſe of Mr. Perizonius, De Lege Voconia, where he ſhews that that Law xed at an hundred thouſand 
Seſterces, which make 2500 Crowns of our Money, the Portion of any Woman, whether an only Daughter or Siſter. 

+ Hence it is that Princeſſes and other Women of Noble Families, when they marry into other Families, ſometimes renounce 
the Succeſſion to a Kingdom, or to the Eſtates of the Families from whence they are deſcended ; ſo that neither themſelves nor 
Heirs can put in any Claim to them. See Mr. Buddeus's Diſcourſe, De Teflamentis Summorum Imperantium, ſpeciatim Caroli II. 


5 In general the ſafeſt Diſtribution of our Goods when we die is according to the Uſage of our Country, in my Opinion. The 
Laws have better contrived it than we can, and we had better commit a Miltake by their Direction, than hazard it raſhly by our 
own Choice. They are not properly ours, ſince by a civil Preſcription made without us they are deſigned for the Good of our Suc- 
ceſſors. And though we have ſome Liberty allowed by them, yet I take it we ſhould have the greateſt and moſt apparent Cauſe, 
before we ſhould deprive any of thoſe Eſtates to which their good Fortune entitled them, and common Juſtice would have given 
them, and ſo we abuſe our Liberty without Reaſon to follow our idle and private Fancy. We take too much to Heart our Succeſ- 
fons by a Male Iſſue, as though we could make our Names eternal, and value too much our vain Conjectures of what ſhall be, which 

+ . It is mere Folly to make extraordinary Choices upon the Account of ſuch Imaginations, in 
W 75 we are ſo often deceived. The agreeable Dialogue of Plato between a Lawgiver and his People (De Legibus, 1. xi. Tom. 2.) 
w be a Reputation to this Paſſage. ** Is it not then, ſay they, lawful for us, when we find our End approaching, to diſpoſe of 
3 os Goods as we pleaſe ? O God, what Cruelty is this! May we not, according as we find our Family or Friends have been 

viceable to us in our Sickneſs, old Age, or Buſineſs, 2 them more or leſs, as we think fit?“ To whom the Lawgiver re- 

1. a * oon die, it is hard for you to know yourſelves, and what belongs to you, 
., According to the Inſcription at Deiphos, As for me, who make Laws, I hold, that you know not what is good for yourſelves, 
4 297 what is fit for you to enjoy. Both yourſelves and Goods belong to your Family, as well in preſent as to come, but both 
your Family and Goods belong mare to the State. Wherefore, for fear that ſome Flatterers in your old Age, Sickneſs, or ſome 
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not to recede in this Matter from the Direction and 
Diſpoſal of the Laws of our Country. Which made 
my Lord Bacon obſerve, That younger Brothers, 
though otherwiſe commonly fortunate, are ſeldom or 
never ſo, where the Elder are difinherited. 

Hence it is, that in Caſe the Father dies inteſtate, 
and the Laws of the Land ordain nothing to the 
contrary, Children ſucceed to the Inheritance with 
equal Shares : Becauſe, when the Point is doubtful, 
thoſe who ſtand related to the deceaſed in an equal 
Degree, are preſumed to have been equally beloved. 
Now thoſe, likewiſe, are accounted equal Shares, 
which, though not ſtrictly ſo, becauſe inferior per- 
haps in Value to the reſt, yet have been taken by 
any one of the Coheirs, either by his own Choice, 
with the Conſent of his Fellows, or by their Aſſig- 
nation, or by the Deciſion of Lots. Quintilian's 
Obſervation (Declam. v. p. 65, 66. Edit. Lagd. 
Bat.) is not unworthy our Remark : Me have the 
ſame natural Affection towards all our Children, with- 
out any Difference or Degree; yet taking each one of 
them by themſelves, we commonly find ſome peculiar 
Reaſon for our Fondneſs, and, without breaking the 
Equality of their Endearment to us, there is ſomewhat 
again, which, by a tacit Inſtintt of the Mind, engageth 
us to ſet aur Love deeply upon each in particular, as if 
he were the only Oljett of it, One is recommended by 
his Precedency in Birth , another by the Innocence of 
Infancy ; a third by a ſweet Aſpeft, and a Face that 
invites a Kiſs : Some are eſpecially valued for their 
honeſt Gravity and ſevere Plainneſs of Temper : In 
ſome we love their very Misfortunes and Calamities, 
and embrace with a peculiar Pity a marmed Limb, or 
a weak and diſtempered Body. But ſtill the general 
Equality holds good; whilſt whatever any of them ſeems 
to want to render him amiable in one reſpect, is 
up to him by ſome other Advantage above the reſt. 

IX. But we are obliged to add, on this Subject, 
that not only the Laws of particular States, but 
natural Reaſon itſelf allows more Favour to legiti- 
mate, than to natural Children ; though the latter 
partake no leſs of the Father's Blood than the for- 
mer. For they who owe their Birth to a Man's 
irregular Luſt, without any ſerious Intention, can, 
on no Account, enter into compariſon with thoſe 
who were begotten for the Increaſe and Defence of 
his Family, and upon the Deſire of having Heirs to 
ſucceed him. But if any Perſon is inclined to ad- 
vance a natural Son to the Station and the Rights 
of legitimate Iſſue, in a State of Nature, he may 
fairly do it after he hath once taken care that no 
Injury ſhall thereby accrue to his Children who are 
properly legitimate, or to any who have obtained 
the next Right after them: Under civil Govern- 
ment he mult proceed in the Affair as the Laws 
permit and direct? . Ariſtophanes * reports, it 
was one of Solon's Laws, That, upon Failure of legi- 


a Eu 7. towards the End. 
d Ad Backer. ad Grot. d. I. SeR. 8. 
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bd Vid. I. v. t. 27. 1.6, & 7. C. De Natural. Lib. 
e Add Pxcler. ad Grot. d. I. Sect. 8. 
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timate Offspring, the Inheritance ſball be 
next of Kin: But that a Ba! ſhall — 7 2 - 
next of Kin, nor any Relation be ſuppoſed between ki 
and the proper Sons, On the contrary, amon 10 
Mabometans, as to the Point of ſharing the P 
ther's 2 1 no Difference obſerved 4 
tween the Sons of the Wife, the Concubi 
Servant-Maid. Pine, or the 

When a Man is deſirous to raiſe Iſſue rather b 
a Concubine * who hath engaged herſelf to be * 
to his Bed, than by a proper Wife, for the Benefit 
of his Children by a former Marriage, the Song of 
the Concubine ſhall, even without 3 any expreſs 
Will of the Father, be poſtponed ; and, upon re. 
ceiving moderate Portions, ſhall leave the main In. 
heritance to the others, Yet in Caſe a Man hath 
therefore taken a Concubine, that he might avoid 
the Pride or the Expences of a Wife, or will not 
admit her to his Name and Honour, or for ſome 
other political Reaſons, or on Account of ſome 
Covenant or Obligation which he lies under ; then 
the publick Ordinances of the Commonwealth are 
to determine, whether ſuch Children ſhall be ad. 
mitted to an Equality with others born in lawful 
Wedlock ; or whether, upon Failure of theſe, they 
ſhall exclude the next of Kin. For, if che Man 
were abſolutely free from the Reſtraint of poſitive 
Laws, I ſee nothing that could be offered in pre- 
judice of the concubinary Iſſue in this Caſe; ſince 
the Cohabiting of their Father and Mother amount- 
ed, in natural Conſideration, to a true Marriage: 
Eſpecially if the Father in the Buſineſs of their Edu- 
cation, and in his Actions and Expreſſions of Af- 
fection towards them, hath never made any Diſtinc- 
tion, Hence I ſhould be of Opinion, that Jacab's 
Sons, born of his Handmaids, ſhould have ſuc- 
ceeded to equal Shares with the reſt, even upon 
Suppoſition that their Father had made no ſuch 
expreſs Dilpoſal ; becauſe we do not find that he 
ever treated them in a different Manner. But ſtill, 
if the Father ſhall particularly declare, that he re- 
fuſerh to enter into ſolemn Marriage, for this Rea- 
ſon, That what he hath may deſcend to the neareſt of 
his collateral Kindred (as ſome political Conſidera- 
tions may now and then move a Man to do) then 
even the concubinary Children in the faireſt Caſe 
ſhall be allowed to claim no more out of the Eſtate 
than a bare Maintenance, or whatever the Will of 
their Father, or the Laws of the Land aſſign them 
more *, . | 

As the bare Law of Nature knows no Difference 
of Rank and Degree, ſo, according to that, it is the 
ſame thing whether a Man have Iflue by a Wife of 
a more illuſtrious, or of a more obſcure Condition, 
provided ſhe is honeſtly betrothed to him. If there- 
fore in any Place the Children of a leſs noble Mo- 
ther are allowed leſs Privilege and Favour, this is 


© In Avibus, ver: 1 660. 
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« other Humour, ſhould draw you to make an unjuſt Will unbecoming you, I muſt take Care, For having reſpect both to the 
«« publick Intereſt of the City, and Good of your Family, [ will eſtabliſh Laws, and make you ſenſible, that (as it is reaſonable) 
«« private Advantage mult * place to the publick. Go you on cheat fully, where human Neceſſity leads you; it belongs to me, 
hings, to take as much Care as I can of the common Good, and ſecure what you neglect.“ This yo. 
Paſſage of Montagne, I hope, will not be tireſome to the Reader, I. ii. See alſo Charron of Wiſdom, I. iii. c. 14. n. 38. 


«« who impartially regard 
Bacon's Serm. Fidel. c. 7. in fine. 


See Dr. Potter's Antiquities of Greece, I. iv. c. 15. See alſo F. 6. n. 6. pag. 429. 


2 See lib. vi. c. 1. F. 36. following. 


3 In the Original Latin the Words are, Etiam expreſſa voluntate patris, which is kept in all the Editions, the laſt put out by Mr. 
Hertias, in 1706, not excepted. But there can be no doubt the Word fire after etiam is omitted, and fo it ought to be rendered 
as the Engl; Tranſlator has, without any expreſs Will of the Father: For certainly, if the Father had declared his 


it muſt have been followed. 


Will about it, 
wholly 


CAP. XI. tho die 


g wing to poſitive Conſtitutions. Which, 
wes hy » hep — upon Account of ſome Rea- 
ſons of State poſtpone the concubinary to the le- 
*timate Race, and not admit them with the aſ- 
cending Line upon Failure of the deſcending : So they 
can ſcarce in Equity utterly exclude them, if there 
was no original Fault in the Act of Generation. 
But then theſe are, by all means, to be diſtinguiſhed 
from Children begotten in a Way naturally ſinful, 
as in Adultery or Inceſt: Who, how clear ſoever 
they may be of any Share in their Parents Guilt *, 
yet ſhall on Account of it be obliged to reſt ſatiſ- 
fied with Maintenance only, and ſhall not be ad- 
mitted with the other Children, who were begotten 
on the Hope and Proſpect of inheriting their Fa- 
ther's Poſſeſſions. But the Parties could entertain 
no ſuch Hope of raiſing Heirs, when they concur- 
red in theſe Impurities; ſince they wiſh that their 
Sin may perpetually lie concealed, rather than be 
the Means of producing thoſe who ſhould, as it 
were, bear publick Teſtimony to the Shame and 
the Wickedneſs of their Parents, 

X. Grotius * farther remarks, that there are two 
more Conditions ſtill required in the Succeſſion to 
Inteſtates, That the Children appear to have been really 
begotten by him whoſe Eſtate they claim, and that there 
be no Tokens extant of a contrary Will. For no Man 
ſhews a fatherly Affection for Children begotten by 
others; and a preſumed Will muſt always give 
Place, when contradicted by an expreſs Declaration 
and Diſpoſal. As to the firſt of theſe Conditions, 
that ſuch a Perſon was the Father of another, can- 
not always be either demonſtrated by indubitable 
Arguments, or ſo clearly made out by Teſtimony, 
as in the Mother's Caſe z eſpecially where Women 
live under no other Guard or Rettraint beſides their 
own Modeſty and Conſcience : The main Proof 
therefore in this Point 1s, the Certainty of Marri- 
age; by which Union the Wife both engageth her 
Faith to be true to her Huſband's Bed, and, like- 
wiſe, is placed, as it were, under his Inſpection, he, 
at the ſame Time, receiving a Power over her Body. 
Now all Perſons are preſumed both to obſerve the 
Faith they have engaged, and to exerciſe the Power 
they have received, unleſs there be direct and ma- 
nifeſt Evidence of the contrary. So that every 
one ſeems to be, as it were, in Poſſeſſion of this 
Right, that he ſhall be deemed the Son of him who 
appears to be joined in Marriage with his Mother *. 
And no Man, unleſs he is out of his Wits, will 
diſturb himſelf in this Poſſeſſion, and accuſe his 
Mother of Adultery for the ſake of finding a new 


* Vid. Gratian. c. 3, Cc. Diſtinct. 56. 
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Sire, Julius Sabinus with his natural Vanity was 
ſtrangely exalted by aſcribing to himſelf the Glory of a 
falſe Original; pretending that his Great Grandmother 
had been very nearly acquainted with Julius Ceſar in 
his Gallick Expedition, Tacit. Hit. I. iv. c. 55. 


Jupiter aut falſus pater eft, aut crimine verus. 
Fove's a falſe Father, or in Sin a true. 


If others attempt to bring this Matter into Diſpute, 
it ſnall be incumbent on them to prove their Charge: 
As for Fnſtance, That the pretended Father at the 
Time of the Conception was diſabled by Sickneſs, or was 
abſent in a diſtant Country *, In Xenophon (Hiſt. 
Grec. I. wi. p. 289. Edit. I. Steph.) Ageftlang 
after the Death of Agis King of Lacedemon, his 
Brother, endeavours to prove Lectychides illegiti- 
mate upon theſe Reaſons, That his Father had 
ſome Time diſowned him ; that he exceeded his 
Father in Comelineſs of Body ; that he was born 
ten Months after the parting of his Father and Mo- 
ther; that his Father Agis had expelled his Mother 
from the Royal Bed. 

XI. As to the ſecond Condition, it is judged 
another Exception againſt a Son's ſucceeding to an 
inteſtate Father, if it appear that his Father hath 
expreſly deſired and declared the contrary : As ſup- 
poſe , if he hath either abandoned (as was uſual 
amongſt the antient Greeks) or diſinherited him, as 
it was a Cuſtom among the Romans. 

We have before intimated, that very great and 
weighty Cauſes “ are required to juſtify either of 
theſe Proceedings. Crotius adds, That Suſtenance is 
till to be allowed to the abandoned or diſinberited Son, 
unleſs his Crime deſerved Death, Though I can 
hardly fee how it is poſſible, that a Son, during 
thoſe Years of Minority, in which his Father natu- 
rally owes him Suſtenance, can be guilty of ſuch an 
Offence, as ſhall deſerve either capital Puniſhment, 
or Diſcheri ſon. 

XII. On the Propoſition which we before ad- 
vanced, That Parents are obliged to afford Suſtenance 
to their Children, not only of the firſt, but of farther 
Degrees, in Caſe their proper Parents, wwho ought to 
perform this Office, are extinf, is chiefly founded 
the Equity of that Right termed, The Right of Re- 
preſentation ; by Virtue of which Children are ſup- 
poſed to fill the Place of their deceaſed Father 5, 
ſo as to be allowed the ſame Share in the Family 
Inheritance, as their Father, were he now living, 
would receive ; and, conſequently, to ſucceed on the 
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cando 


thought fit to give the Reader a new Tra 


dis Conception, which is an infallible Sign in theſe Matters. 


in 1651. 


Pany at the Stealing of Helen. 
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Semper certa ef mater, etiamſi vulgo conceperit. Pater vero is et, quem nuptiæ demonſtrant, Digeſt. 1. ii. t. 4. De in Jus vo- 


„ leg. 8. 

e Word, of Agefilaus are ſo „ by our Author for want of thoroughly underſtanding the Greet, that I have 
uſlation of them. Ageſilaus then alledges, ** That Agis never owned Leotychides for his Son 
and chat Leotychides his Mother, who muſt needs know better than Apis, had diſowned that ſhe ever bore him” (for there is no ſuch 
Thing in Plutarch, as that he exceeded his Father in Comelineſs of Bo y, as our Author tranſlates N &,, which ſig- 
Nikies only better than he.) That, by an Earthquake cauſed by Neptune, Aist was toſſed out of his Bed from his Wife in the ſight 
* of all the World, which evidently proves that he was not the Father of Leotychides, which was better confirmed by the Time of 
2 For when Leotychides was born, it was Ten Months after Agi had 
eſcaped, and never,after lay with his Mother.“ See, alſo, Plutarch in the Life of Alcibiades, p. 203. Edit. Steph. Theſe Rea- 

fon: are not very concluſive, and the Phyſicians will conteſt that Point with him. Sce upon the laſt Article Joan. 75 
Origines Juris Civilis, 1. ii. p. 301. Cc. And a Diſſertation of Charles Haniba! Fabrail. De Fuſ'u Parti, printed at Paris 


incent. Grawine 


i See Dr. Potter's Greek Antiquities, I. iv. c. 15. in fine, and Jſaac Caſaubon upon Diogenes Laertius, I. i. f. 94. 
* Antenor {in Di&ys Cretenſ. l. iii. c. 26.) reſolyed on baniſh his Son ole = hls Fa 82 


ucus from his Family, for making one of Paris's Com- 


Sine dubio nepos filii laco ſuccedit, Digeſt. I. i. t. 6. De his gui ſui vel alieni juri 
* ö a 4... 4: juris ſunt, leg. 7. uotcungque aulem nepotes [ut 
"Int e wno filio, pro uno filio numerantar, ib. I. xxvii. t. 1. De excuſationibus lutarum, &C. 4 2. 12 . pou 7 
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not to recede in this Matter from the Direction and 
Diſpoſal of the Laws of our Country. Which made 
my Lord Bacon * obſerve, That younger Brothers, 
though otherwiſe commonly fortunate, are ſeldom or 
never ſo, where the Elder are diſinberited. 

Hence it is, that in Caſe the Father dies inteſtate, 
and the Laws of the Land ordain nothing to the 
contrary, Children ſucceed to the Inheritance with 
equal Shares : Becauſe, when the Point is doubtful, 
thoſe who ſtand related to the deceaſed in an equal 
Degree, are preſumed to have been equally beloved. 
Now thoſe, likewiſe, are accounted equal Shares, 
which, though not ſtrictly ſo, becauſe inferior per- 
haps in Value to the reſt, yet have been taken by 
any one of the Coheirs, either by his own Choice, 
with the Conſent of his Fellows, or by their Aſſig- 
nation, or by the Deciſion of Lots. Quintilian's 
Obſervation (Declam. v. p. 65, 66. Edit. Lugd. 
Bat.) is not unworthy our Remark : ÜWie have the 
ſame natural Affection towards all our Children, with- 
out any Difference or Degree; yet taking each one of 
them by themſelves, we commonly find ſome peculiar 
Reaſon for our Fondneſs, and, without breaking the 
Equality of their Endearment to us, there is ſomewhat 
again, which, by a tacit Inſtin#t of the Mind, engageth 
us to ſet our Love deeply upon each in particular, as if 
he were the only Objef of it, One is recommended by 
his Precedency in Birth , another by the Innocence of 
Infancy; a third by a ſteet Aſpeft, and a Face that 
invites a Kiſs : Some are eſpecially valued for their 
honeſt Gravity and ſevere Plainneſs of Temper : In 
ſome we love their very Misfortunes and Calamities, 
and embrace with a peculiar Pity a matmed Limb, or 
a weak and diſtempered Body. But ſtill the general 
Equality holds good; whilſt whatever any of them ſeems 
to want to render him amiable in one reſpef, is made 
up 10 him by ſome other Advantage above the reſt. 

IX. But we are obliged to add, on this Subject, 
that not only the Laws of particular States, but 
natural Reaſon itſelf allows more Favour to legiti- 
mate, than to natural Children; though the latter 
partake no leſs of the Father's Blood than the for- 
mer. For they who owe their Birth to a Man's 
irregular Luſt, without any ſerious Intention, can, 
on no Account, enter into compariſon with thoſe 
who were begotten for the Increaſe and Defence of 
his Family, and upon the Deſire of having Heirs to 
ſucceed him. But if any Perſon is inclined to ad- 
vance a natural Son to the Station and- the Rights 
of legitimate Iſſue, in a State of Nature, he may 
fairly do it after he hath once taken care that no 
Injury ſhall thereby accrue to his Children who are 
properly legitimate, or to any who have obtained 
the next Right after them: Under civil Govern- 
ment he muſt proceed in the Affair as the Laws 
permit and direct? . Ariſtophanes © reports, it 
was one of Solon's Laws, That, upon Failure of legi- 


| 2 F//ay 7. towards the End. 
d Ad Beacter. ad Grot. d. I. Sect. 8. 


Of Succeſſions to Perſons 


bd Vid. I. v. t. 27. 1.6, & 7. C. De Natural. Lib. 
© Add Pxcler. ad Grot. d. I. Se. 8. 
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timate Offspring, the Inheritance ſball be 
next of Kin : But that a Baie! ſhall _ 7 - 
next of Kin, nor any Relation be ſuppoſed between kj 
and the proper Sons, On the contrary, amongſt * 
Mahometans, as to the Point of ſharing the F 
ther's Eſtate, there is no Difference obſerved 4 
tween the Sons of the Wife, the Concubine, or the 
Servant-Maid. BY 
When a Man is deſirous to raiſe Iſſue rather h 
a Concubine * who hath engaged herſelf to be Ka, 
to his Bed, than by a proper Wife, for the Benefit 
of his Children by a former Marriage, the Sons of 
the Concubine ſhall, even without! any expreſy 
Will of the Father, be poſtponed ; and, upon re. 
ceiving moderate Portions, ſhall leave the main In. 
heritance to the others, Yet in Caſe a Man hath 
therefore taken a Concubine, that he might avoid 
the Pride or the Expences of a Wife, or will not 
admit her to his Name and Honour, or for ſome 
other political Reaſons, or on Account of ſome 
Covenant or Obligation which he lies under; then 
the publick Ordinances of the Commonwealth are 
to determine, whether ſuch Children ſhall be ad- 
mitted to an Equality with others born in lawful 
Wedlock ; or whether, upon Failure of theſe, they 
ſhall exclude the next of Kin. For, if the Man 
were abſolutely free from the Reſtraint of poſitive 
Laws, I ſee nothing that could be offered in pre- 
judice of the concubinary Iflue in this Caſe ; ſince 
the Cohabiting of their Father and Mother amount- 
ed, in natural Conſideration, to a true Marriage: 
Eſpecially if the Father in the Buſineſs of their Edu- 
cation, and in his Actions and Expreſſions of Af- 
fection towards them, hath never made any Diſtinc- 
tion, Hence I ſhould be of Opinion, that Jacob's 
Sons, born of his Handmaids, ſhould have ſuc- 
ceeded to equal Shares with the reſt, even upon 
Suppoſition that their Father had made no ſuch 
expreſs Dilpoſal ; becauſe we do not find that he 
ever treated them in a different Manner. But till, 
if the Father ſhall particularly declare, that he re- 
fuſerh to enter into ſolemn Marriage, for this Rea- 
ſon, That what he hath may deſcend to the neareſt of 
his collateral Kindred (as ſome political Conſidera- 
tions may now and then move a Man to do) then 
even the concubinary Children in the faireſt Caſe 
ſhall be allowed to claim no more out of the Eſtate 
than a bare Maintenance, or whatever the Will of 
their Father, or the Laws of the Land aſſign them 
more *, . 
As the bare Law of Nature knows no Difference 
of Rank and Degree, ſo, according to that, it is the 
ſame thing: whether a Man have Iflue by a Wife of 
a more illuſtrious, or of a more obſcure Condition, 
provided ſhe is honeſtly betrothed to him. If there- 
fore in any Place the Children of a leſs noble Mo- 
ther are allowed leſs Privilege and Favour, this 1s 


© In Avibus, ver; 1660. 
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« other Humour, ſhould draw you to make an unjuſt Will unbecoming you, I muſt take Care, For having reſpect both to the 
„ publick Intereſt of the City, and Good of your Family, Iwill eſtabliſh Laws, and make you ſenſible, that (as it is reaſonable) 
«« private Advantage mult Hive place to the publick. Go you on chearfully, where human Neceſſity leads you; it belongs to me, 

hings, to take as much Care as I can of the common Good, and ſecure what you negle&.” This lon 
Paſſage of Montagne, I hope, will not be tireſome to the Reader, I. ii. See alſo Charron of Wiſdom, I. iii. c. 14. n. 38. 


«« who impartially regard 
Bacon's Serm. Fidel. c. 7. in fine. 


1 See Dr. Potter's Antiquities of Greece, I. iv. c. 15. See alſo F. 6. n. 6. pag. 429. 


2 See lib. vi. c. 1. F. 36. following. 


3 In the Original Latin the Words are, Etiam expreſſa voluntate patris, which is kept in all the Editions, the laſt put out by Mr. 
Hertias, in 1706, not excepted. But there can be no doubt the Word fire after etiam is omitted, and ſo it ought to be rendered 
as the Engliſb Tranſlator has, without any expreſs Will of the Father: For certainly, if the Father had declared his Will about “, 


it muſt have been followed. 


wholly 


CHAP. XI. tho die 


wing to poſitive Conſtitutions. Which, 
a © they — upon Account of ſome Rea- 
ſons of State poſtpone the concubinary to the le- 

mate Race, and not admit them with the aſ- 
— Line upon Failure of the decending: So they 
can ſcarce in Equity utterly exclude them, if there 
was no original Fault in the Act of Generation, 
But then theſe are, by all means, to be diſtinguiſhed 
from Children begotten in a Way naturally ſinful, 
as in Adultery or Inceſt: Who, how clear ſoever 
they may be of any Share in their Parents Guilt * 
yet ſhall on Account of it be obliged to reſt ſatiſ- 
fed with Maintenance only, and ſhall not be ad- 
mitted with the other Children, who were begotten 
on the Hope and Proſpect of inheriting their F a- 
ther's Poſſeſſions. But the Parties could entertain 
no ſuch Hope of raiſing Heirs, when they concur- 
red in theſe Impurities; ſince they wiſh that their 
Sin may perpetually lie concealed, rather than be 
the Means of producing thoſe who ſhould, as it 
were, bear publick Teſtimony to the Shame and 
the Wickedneſs of their Parents. 

X. Grotiusꝰ farther remarks, that there are two 
more Conditions ſtill required in the Succeſſion to 
Inteſtates, That the Children appear to have been really 
begotten by him whoſe Eſtate they claim, and that there 
be no Tokens extant of a contrary Will. For no Man 
ſhews a fatherly Affection for Children begotten by 
others; and a preſumed Will muſt always give 
Place, when contradicted by an expreſs Declaration 
and Diſpoſal. As to the firſt of theſe Conditions, 
that ſuch a Perſon was the Father of another, can- 
not always be either demonſtrated by indubitable 
Arguments, or ſo clearly made out by Teſtimony, 
as in the Mother's Caſe z eſpecially where Women 
live under no other Guard or Reſtraint beſides their 
own Modeſty and Conſcience : The main Proof 
therefore in this Point is, the Certainty of Marri- 
age ; by which Union the Wife both engageth her 
Faith to be true to her Huſband's Bed, and, like- 
wiſe, is placed, as it were, under his Inſpection, he, 
at the ſame Time, receiving a Power over her Body. 
Now all Perſons are preſumed both to obſerve the 
Faith they have engaged, and to exerciſe the Power 
they have received, unleſs there be direct and ma- 
nifeſt Evidence of the contrary. So that every 
one ſeems to be, as it were, in Poſſeſſion of this 
Right, that he ſhall be deemed the Son of him who 
appears to be joined in Marriage with his Mother *. 
And no Man, unleſs he is out of his Wits, will 
diſturb himſelf in this Poſſeſſion, and accuſe his 
Mother of Adultery for the ſake of finding a new 
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Sire. Julius Sabinus 20 his natural Vanity was 
Arangely exalted by aſcribing to himſelf the Gloty of a 
falſe Original; pretending that his Great Grandmother 
had been very nearly acquainted with Julius Cæſar in 
his Gallick Expedition, Tacit. Hiſt, l. iv. c. 55. 


Jupiter aut falſus pater eſt, aut crimine verus. 
Jove's a falſe Father, or in Sin a true. 


If others attempt to bring this Matter into Diſpute, 
it ſhall be incumbent on them to prove their Charge: 
As for Fnſtance, That the pretended Father at the 
Time of the Conception was diſabled by Sickneſs, or was 
abſent in a diſtant Country. In Aenophon (Hilt. 
Grec. l. wi. p. 289. Edit. II. Steph.) Agefilang 
after the Death of Agis King of Lacedemon, his 
Brother, endeavours to prove Leotychides illegiti- 


mate upon theſe Reaſons, That his Father had 


ſome Time diſowned him ; that he exceeded his 
Father in Comelineſs of Body ; that he was born 
ten Months after the parting of his Father and Mo- 
ther; that his Father Apis had expelled his Mother 
from the Royal Bed. 

XI. As to the ſecond Condition, it is judged 
another Exception againſt a Son's ſucceeding to an 
inteſtate Father, if it appear that his Father hath 
expreſly deſired and declared the contrary : As ſup- 
pole ', if he hath either abandoned (as was uſual 
amongſt the antient Greeks) or diſinherited him, as 
it was a Cuſtom among the Romans. 

We have before intimated, that very great and 
weighty Cauſes + are required to juſtify either of 
theſe Proceedings. Grotius adds, That Suſtenance is 
till to be allowed to the abandoned or diſinberited Son, 
unleſs his Crime deſerved Death, Though I can 
hardly fee how it is poſſible, that a Son, during 
thoſe Years of Minority, in which his Father natu- 
rally owes him Suſtenance, can be guilty of ſuch an 
Offence, as ſhall deſerve either capital Puniſhment, 
or Diſcheri ſon. 

XII. On the Propoſition which we before ad- 
vanced, That Parents are obliged to afford Suſtenance 
to their Children, not only of the firſt, but of farther 
Degrees, in Caſe their proper Parents, who ought to 
perform this Office, are extinf, is chiefly founded 
the Equity of that Right termed, The Right of Re- 
preſentation ; by Virtue of which Children are ſup- 
poſed to fill the Place of their deceaſed Father 5, 
ſo as to be allowed the ſame Share in the Family 


Inheritance, as their Father, were he now living, 


would receive ; and, conſequently, to ſucceed on the 
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2 The \ ords of Agefilaus are ſo e, by our Author for want of thoroughly underſtanding the. Greet, that I have 


thought fit to give the Reader a new Tran 


ation of them. Ageſilaus then alledges, ** That Agi, never owned Leotychides for his Son 


and that Leofychides his Mother, who muſt needs know better than Agi, had diſowned that ſhe ever bore him” (for there js no ſuch 
Thing in Plutarch, as that he exceeded his Father in Comelineſs of Body, as our Author tranſlates S xenaior siv, which lig- 


nikies only better than he.) . That, by an Earthquake cauſed by Neptune, Ag is was toſſed out of his Bed from his Wife in the ſight 
* of all the World, which evidently proves that he was not the Father of Leotychides, which was better confirmed by the Time of 
: For when Leotychides was born, it was Ten Months after Ain had 
* eſcaped, and never, after lay with his Mother See, alſo, Plutarch in the Life of Alcibiades, p- 203. Edit. Steph. Theſe Rea- 
fon: are not very concluſive, and the Phy/icians will conteſt that Point with him. Sce upon the laſt Article Joan. 2 

Origines Juris Civilis, l. ii. p. 301. Sc. And a Diſſertation of Charles Hanibal Fabrail. De Juſu Parti, printed at Paris 


dis Conception, which is an infallible Sign in theſe Matters. 


in 1651. 


3 See Dr. Potter's Greek Antiquities, 1. iv. c. I5. in fine, and Jſaac Caſaubon upon Diogenes Laertius, I. i. F. 94. 


* Antenor {in Di&y: Cretenſ. |. iii. c. 26.) reſolyed to baniſh his Son Glaucus from his Family, for making one of Paris's Com- 


Pay at the Stealing of Helen. 


Sine dubio nepos filii loco ſuccedit, Digeſt. I. i. t. 6. De his gui ſui vel alieni juris ſunt, 


rin 4x uno filio, pro uno filio numerantar, ib. I. xxvii. t. 1. De excuſationibus lutorum, $C. leg. Zo $. 7 


level 


incent. Grawine 


leg. 7. Quotcungue autem nepotes fus- 
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level with thoſe who ſtand in their Father's De- 
gree *, And it would indeed be a lamentable Miſ- 
fortune, if, beſides the untimely Loſs of their Fa- 
ther, they ſhould farther be deprived of thoſe Poſ- 
ſeſſions, which either the Rule of the Law, or the 
Deſign of their Progenitors, had given their Parents 
juſt Hopes of enjoying *. But if in any Place the 
civil Conſtitutions will not admit of this repreſentative 
Right, the Children, who have been ſo unhappily 
bereaved of their Father and of their Hopes, muſt 
endeavour to bear the Calamity as an Affliction 
which Providence hath laid upon them. 

XIII. Upon Failure of Iſſue in the firſt, and the 
other deſcending Degrees, * Reaſon ſuggeſted that 
Inheritance ought to turn back into the Line of A 
cendents ; as well in Conſideration that, for the moſt 
Part, either the Poſſefſions themſelves, or, at leaſt, 
the firſt Seeds and Principles of them, which the 
Children afterwards increaſed, proceed from the 
Parents, as becauſe their extraordinary Benefits give 
them an eſpecial Title to this Reward : Who lince 
they would much rather have deſired, That their 
Children ſhould inherit their Fortunes, yet when they 
ſurvived them, contrary to the ordinary Courſe of 
Nature, it was but equitable they ſhould receive, 
however, this melancholy Comfort, of ſucceeding 
to what the Children poſſeſſed. It is a Condition 
(as Pliny obſerves) abundantly unhappy for a Father 
to be the ſole Heir of his own Son. Panegyr. c. 38. 
Vid. I. v. t. 2. I. 15. D. De inaſſic. teſtam. Lib. xxix. 
t. 4. D. Si quis, omiſſa cauſa, Sc. leg. 26. Cod. lib. 
iii. t. 28. De inoffic. teſtam. & t. 25. De Inſtitut. c. 
leg. 9. & Lib. vi. t. 56. ad Senatuſconſ. Tertull. & 
Lib. ii. t. 3. de Senatuſconſ. Tertull. 

Philo the Few 3, reporting, That Moſes eſtabliſh- 
ed this Order of Inheritance, That the Sons ſhould 
ſtand firſt, the Daughters next, then the Brothers, and 
in the fourth Place the Uncles by the Father's fide, 
uſeth this an Argument to prove, that Fathers, like- 
wiſe, may inherit what their Sons leave behind ; 
For it would be ſenſeleſs (ſays he) to imagine, that 
the Uncle ſhould be allowed to ſucceed his Brother's 
Son, as a near Kinſman to the Father, and yet the Fa- 
ther himſelf be abridged of that Privilege. But inaſ- 
much as the Law of Nature appoints, that Children 

" ſhould be Ileirs to their Parents, and not Parents to 
their Children, Moſes paſſed this Caſe over in Silence, 
as ominous and unlucky, and contrary to all pious Wiſhes 
and Deſires : Leſt the Father and Mother ſhould ſeem 
to be Gainers by the immature Death of their Children, 
who ought to be afflifted with moſt inexpreſſible Grief. 
Yet, by allowing the Right of Inheritance to the Uncles, 


a Add Bæcler. ad Grot. d. 1. SeR. 6. b Vid. Grot. 


Of Succeſſions to Perſons 


Book Iv. 


he obliquely admits the Claim of the Parents, ots 
the Preſervation of Decency and Order, and for 4 
continuing the Eftate in the ſame Family. AN 
Some Parents too have the additional Title of 
infirm and indigent old Age; under which ng 
Condition their Children were otherwiſe obliged : 
maintain them : As one of the Attic Laws expres 
enjoined . J/zus Orat. vii. The Law command; i, 
to maintain our Parents, under which Name are cam 
prehended not only our Father and Mother, but ay 
Grandfather. For theſe are the firſt of our Nindred 
and from theſe deſcend the Goods and Fortunes which 
their Poſterity enjoy. Theſe therefore we are neceſſari. 
ly bound to ſupport, even though they ſhould have yy 
thing to leave us, Add. Grot. d. i. Se! 5. & Zig. 
ler ad d. I. Vet in Caſe a Father hath, without 1 
ſon, grievouſly hated and injured his Son, without 
any ſubſequent Reconciliation, the Son may juſtly 
exclude him from the Right of Inheritance 5, It is 
the ſame with him who expoſed his Son, when an 
Infant, utterly neglecting his Support: For here 
no doubt the Claim of the Foſter-father,, who hath 
undertaken the Care and Burthen of the Child's 
Education, ought firſt to be admitted. Nay, far. 
ther it ſeems reaſonable, That an adoptive Father 
ſhould, in this Point, be preferred to a natural Pa- 
rent ; that he may recover what he hath expended 
on bringing up another's Child. We are, likewiſe, to 
obſerve, that the Lawyers do not admit of Repre. 
ſentation in the aſcending Line, as they do in the de- 
ſcending ; that is, if a Man die without Iſſue, leay- 
ing a Father, and a Grandfather by his Mother's 
ſide, the latter of theſe ſhall not be allowed to make 
Claim in the room of his Daughter. A Rule which 
ſeems to be grounded on. this Conſideration, That 
naturally the Hopes of Succeſſion do not aſcend, 
but deſcend : Wherefore, the Son had indeed Hopes 
of ſucceeding his Father, and might tranſmit the 
ſame Hopes to his own Iſſue; but the Mather had 
never any Hope or Deſire of inheriting after her 
Children; and ſo could not, contrary to the Order 
of Nature, convey back any ſuch Hope to her own 
Parents: And, conſequently, the nearer Claimant 
here excludes very juſtly the more remote *, 
XIV. When the deſcending and the aſcending 
Lines both fail, the Succeſſion to Inteſtates devolves 
on the collateral Kindred. As to the Order in 
which they are to be admitted, where the civil Ha- 
tutes do not expreſly ſettle it, it is to be determined 
by natural Conjefture : Which always favours that 
Perſon, whom we preſume to have ſtood faireſt in 
the Affection of the Deceaſed ; yet fo, as that we 


** 


I. ii. c. 7. F. 5. ibique Ziegler. 


—— 


This Succeſſion by Deſcent { ſucce/io per flirpes) is diſtinguiſhed from Succeſſion by Heads ( ſueceſſis per capita) thus: In the lat 
each of the Coheirs have an equal Portion, whereas in the other ſeveral Children have no more all together than a Portion in the 
Inheritance equal to what their Father had, and to what every one of the Coheirs had; who are in the ſame Degree as he was whom 


they repreſent. See Fuftinian's Novels, 118. c. 1. 
y rep 


2 Pliny's Words are, Sic quoque abunde miſera res eft, pater filio folus heres. 8 
The Words of the Digeſt are, Nam ef parentibus non debetur filiorum hereditas propter wotum parentum, & naturalem erga fia 
tatis, non minus parentibus quam liberis pie relingui de bet. 


charitatem, turbato tamen ordine mortali 


— — — ——— 
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3 Phil's Greek is this, Kei rere & Ociors pe wee d AFI, al ,s d x, warpas evo ay vin! 1! 


Eav0ju0t, avs 75 kundes vroraCtiv, ori wales dSerga Y&1a@v KAngoy aÞerorbor Sid Thr meds To maſipa ovyyirt!e!, 


decide T ad]epa Tis Srado Xs, AN reid ò vH νð l 
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Vote draprybpnla H, mheayios q dvlovs ixaacos Tolg Octorg is, ive x) dppoTigar SoNdonlai, x) TOY ape movTt 9 


Tod ui Tyy dt α Dννοννετννενν,¾ 


> \ 
4 That Greek Orator's Words are, Keaeys yp 3 50% pee Ts Yorkas yoreis dg trot ui rnp, X) 72) 1p, x) warn 9 
Tibn, x, Tvrov ,., , 2d kr. Zou trever ydp dgyn v yeres , Y rd x,? vαορα]ονt Tos £Y VV" 


. 1 
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s See Juſtinian's Novels, 115. c. 4. and Mr. Domat's Civil Laws in their Natural Order, Part II. 1. iii. t. 2. Se. 2. $4 
6 The Words of the Novel are, Si autem plurimi ad/cendentium vivunt, hos præponi jubemus, gui proximi gradu r4peri4 


maſculos & ſcemings, fi? paterni, ſive materni ſint. 


>» » 
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meaſure 


Cnae. XI. who die 


meaſure this Affection more by the common Incli- 
nation of wiſe and ſober Men, and according as it 
tends to the Prevention of Quarrels, than by the 
moroſe Humour of ſome few particular Perſons. 
Now, according to the Judgment of wiſe Men, 
natural Reaſon, in this Caſe, pays an eſpecial Regard 
to Nearneſs of Blood, yet ſo as, at the ſame Time, 
to conſider from what Source the reſpective Poſ- 
ſeſſions ſeemed to flow to the deceaſed *, or who 
formerly parted with any Thing *, or ſuffered any 
Loſs upon account of his coming into the World, 
Thus Ariſtotle's firſt Rule“ is, The Affection between 
Parents and Children; and his next, The Love be- 
tween Brethren, ariſing from their Relation to the ſame 
common Stock, and improved by the Likeneſs of Years 
and Education. After theſe follow Brothers Chil- 
dren, and other Relations joined to us by Virtue of 
that fraternal Union. And then (all theſe being firſt 
conlidered, whom Nature, as it were, neceſlitates 
us to love and eſteem) in the laſt Place thoſe are 
admitted, whom either paſt Kindneſſes or Agree- 
ableneſs of Temper and Manners, or peculiar Like- 
neſs of Inclinations, or known Fidelity, recom- 
mends and endears. Tully * placeth the Degrees 
of Kindred in the Order following : The firſt Society 
is in Medlock; the next in Children; it comes then to 
a Family, and a Community of all Things. The Re- 
lation of Brothers comes next; and after that, of Bro- 
thers and Siſters Children; who, when they are too 
many for one Houſe, are tranſplanted into others, as 
into Colonies. And then follow Matches and Alliances. 
with Increaſe of Kindred, conſequent upon them. Now 
the Relation of Blood and the Kindneſs that ariſeth 
{rom it neceſſarily endears Men to each other. 

XV. But the high Encomiums given to Friendſhip 
in Authors may raiſe a Doubt, whether Friends 
are not ſometimes to be preferred to Relations * ? 
Of all Societies, ſays Tully, none hath more of Excel- 
lency, or of Strength, than when good Men, alike in 
Manners, are united by a familiar Acquaintance. 


So Homer; 
A hearty Friend deſerves a Brother's Love, 


And Euripides ; 
— — —- A Stranger to our Line, 

If once in Mind and Manners firmly tied, 
Is worth a thouſand Kinſmen. 


And indeed it frequently happens, that we take 
more Satisfaction in the Company and Converſation 


Mom. viii. c. 14. 


f — — 


; | 
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of an indifferent Perſon, than of one related to us 
in Blood, and intruſt many Things with the Secrecy 
and Fidelity of the former, which we conceal from 
the latter. In fine, we addreſs ourſe!ves more rea- 
dily to ſerve the Friend than the Relation ; becauſe 
he, on the other ſide, is the more ready of the two 
to aſſiſt us in any Difficulty. ; 
But it cannot hence be concluded, That by vir- 
tue of a general Cuſtom, coming up almoſt to the 
Force of a Law, a Friend is to take place of Re- 
lations, though the deceaſed Party ſhould chance 
to have expreſſed more Tokens of Affection to- 
wards him, than towards them. For, in the Buſi- 
neſs of tranſmitting an Inheritance, we are not 
guided only by Kindneſs and Goo1-will, but we 
conſider farther, on whom it is moſt proper and 
convenient that our Fortunes ſhould deſcend, And 
ſince Men are carried on by a general Propenſion to 
wiſh the Family in as good a Condition as poſlible, 
from which they derive their Original, therefore it 
is commonly moſt convenient that our Goods 
ſhould continue in our own Line. Beſides, it is no 
neceſſary Conſequence to ſ:y, I was highly delight- 
ed with this Perſon's Familiarity and Converſation, 
therefore it was my Inclination, likewiſe, to transfer 
my Poſſeſſions upon him. For this Friendſhip be- 
tween Perſons, not allied in Race, gencrally extends 
no farther, than to a mutual Signiſication of Good- 
will, a Communication of Deſigns, and the ordina- 
ry Services and Offices of Life. But before I can 
be conceived to have joined Houſes, as it were, with 
a Stranger, by conveying to him my Eſtate, it will 
be neceſſary to produce an expreſs and legal Will 
to this Purpoſe. Thus, although according to the 
antient Manners of the Romans, in the Order of 
common Duties, After Parents and Children, the 
firſt Place was given to Pupils cr Wards; the ſecond 
to Clients or Dependents * , the third to Gueſts, and 
the laſt to the Kindred by Blood and Marriage, accord- 
ing to the Degree of Nearneſs in which they ſtood ; 
yet in tranſmitting Poſſeſſions this Method of pro- 
ceeding was not, in the leaſt, regarded. Farther, if 
Friends, in the caſe of Inteſtates, were, at any Time, 
to have the Advantage of Kinſmen, this would 
open a wide Field for Quarrels and Contentions, as 
well amongſt the Friends themſelves, if they hap- 
pened to be more than one, as between them and 
the Relations, For to take more Pleaſure in a 
Man's Company, or to communicate Affairs more 
freely with him, is not preſently to be looked on as 


£0 * Lag 


That is to ſay, if the Goods or Eſtate came by the Father, 


Man again, or to his Heirs, See 5. 17. following. 


Speec 


ture at Padua, about which Marcus Antonius Planco 
* The Original of this Quotation is, viz. Of Tully, 
nur ibus fimiles, funt familiaritate conjundi. 
Of Homer . on 


* 


And of Euripides. 


ulus Gellius's Wor 


mum locum, cliente; habere, qui ſeſe 


3 Op. i. c. 16. Of the Relation between Brothers ſee Plutarch. De 

h, and I. ii. Scrat. Memorab, Add Bæcler. ad Grot. dict. lic. 
thoſe of the ſame Blood it may not be improper to mention the Law re 
ariſing amongſt Perſons thus allied, are referred to the Deciſion of the 
of Juſtice ; as we are told by Alexander de Rhodes, Itiner. l. ii. c. 7, 8. 


* 
ä 


they ought to paſs to the collateral Kindred on the Father's fide ; 
but, on the contrary, if they came by the Mother, the collateral Relations of for fide ought to be preferred. 5 


2 That is to os, That what Right a Man hath parted with to another Perſon, as ſoon as he is dead; it ſhall return to the ſame 


fratern. amor. and Xenophon, I. viii. Cyrop. in Cyrus's laſt 
9. 9, 10. 11. Towards illuſtrating the Obligation between 
ceived in the Kingdom of Tonguin, by which all Quarrels 
ir common Kindred, and not brought into the ordinary Courts 

Mr. Hertius adds, That there is a Law of the like Na- 


has compoſed a Book on Purpoſe. 
Omnium ſocictatum nulla præſtantior, nalla firmior, quam cum wiri Boni, 


P—IIT— Ot wiv T1 nag, ον Yocehoy 
Tire la- 05 Kev ET aipos t@v e sid. 
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Ng dvng 5876 TgoTvIgt GuvTAry, Wupatos wy 
Farther, we m Fr 1 ug ic Tay ouarmerar dvgi xexlnobat eU. 
Ather, We may conſult upon this Queſtion Mr. Budd-us's Diſcourſ , entitled, De C 5 NOT n 
I atibus oriuntur, 1 35, Cc. among his Selecta F 0 Nat. 2 Gree. Ve Comparatione obligationum, quee ex diverſe ho- 
S 


Odyſſ. 8. ult. 


Oreſt. 806. 


f are, Conveniebat autem facile b ; 1 . 
Il i , con ſtabatgue ex moribus populi Romani primum juxta parentes | ener- 
Pupiiios debere fidei, tutelzque mflre creditos [fi neceſſe efſet in opera danda faciendog; #fficio 44% aliis +8; yp waa Prana 3 


nates adfirefque. Lib. v. c. 1. itidem in fidem, fatrociniumque naſtrum dediderunt, tum in tertio loco eſe hoſpites, poſtea efſe cog- 
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4.39 Of Succeſſions 


an infallible Token that he ſtands higheſt in our 
Affection. Many times a jocoſe or eaſy Temper, 
Equality of Years, or S ity of Judgment, ren- 
der the Acquaintance of a Friend more pleaſant 
or more profitable to us, than that of a Relation, 
who poſlibly may want the ſame Adyantages. 
Yet when we are about to difpoſe of our Goods, 
we are ſeldom fwayed by this Conſideration to fa- 
vour the former more than the latter. He/iod's 
Advice will here be good, 
Let not thy Friend thy Brother's Rights invade * . 
Laſily, The Degrees of Kindred are eaſily diſtin- 
guiſhed and reckoned up; but who will undertake 
to ſettle the Degrees of Friendſhip in ſo exact an 
Order, as to leave no room for Cavil and Diſpute? 
XVI. But till it is urged with better Pretence, 
That thoſe. Friends, at leaſt, are to be preferred to 
Relations in the Caſe of Succeſſion to Eſtates, by 
whoſe Bounty, Counſel, or Aſſiſtance the reſpective 
Eſtate was acquired; it being but equitable, that 
the Goods ſhould return to the Place whence they 
originally lowed. Yet here, likewiſe, there will be 
moſt plentiful Matter for Contentions ; the Cutting 
off of which ought to be made the chief Aim and 
' Deſign of all Laws. For a Friend, putting in his 
Claim with ſuch a Plea, might be well anſwered to 
this Purpoſe : That either what he takes for Merit 
was not the conferring, but the returning a Kind- 
neſs; or, that if he was the firſt Benefactor, he 
hath ſince received a ſufficient Requital; or, that he 
gave without any Hope or Proſpect of Return; and 
deſired, that his Bounty ſhould reach not to the 
Perſon only, but to the Family of his Friend ; or, 
that what he did was undertaken upon the Principle 
of Glory, or of preſent Advantage; that, in Caſe 
we had not found his Aſſiſtance, we did not want 
Opportunity of being relieved in our Diſtreſs by 
other Means ; that it cannot certainly be determin- 
ed how much his Aid contributed to our acquiring 
thoſe Goods which he demands to inherit: And 
then again, that he, who hath been only uſeful to 
to us in getting a thing, cannot preſently require, 
that we ſhould admit him to hold the thing in 
common with us. Farther, That the good Offi- 
ces of Friends would be turned into a merce- 
nary Service, or rather into perfect Uſury, if 
they were to be advanced to the Eſtate of In- 
teſtates, before the Relations of the deceaſed : For 
then a Kindneſs to another could not be ſuppoſed 
to be conferred with any other Deſign, than that 
the Receiver ſhould only for a little Time be the 
Steward and Keeper of what was beſtowed, or 
ſhould reſtore it with large Increaſe at his Death. 
Therefore, when there is no expreſs Diſpoſal extant 
in Favour of the Friend, the Kigbt of the Kinſmen 
ſhall obtain: Yet ſo as that, together with the 
Goods of the deceaſed, they ſhall, likewiſe, take up- 
on themſelves his Obligation towards this great Be- 
nefactor; and ſhall endeavour, as far as in them 
lies, to repay it in a moſt grateful manner, acknow- 
ledging by whoſe Aſſiſtance they arrive at ſo ample 
an Inheritance, Nor is it reaſonable for any Man 
obſtinately to urge againſt this Judgment that Say- 
ing of Ariſtotle : We ought rather to requite a Be- 


to Perſons 


nefafor than to oblige a Friend, if bath can 
together : Or that of Cicero *, There is ng B40 8 


Book IV. 


neceſſary, than that of repaying Kindneſſes. And agai 
There being two Kinds of Liberality, one of beet 
the other of returning a Benefit ; whether or 19 Go 
will beffow, depends on our own Choice; but not 1 = 
turn the Favours of a goed Man, is abſolutely unizy. 
ful, provided it may be done without injuring any other 
Perſon : Or that of Phocion * (in Plutarch's Apoph- 
thegms) who being ſeveral Times called upon to 
give ſomewhat towards the Expence of a Sacrifice 
whilſt all the reſt contributed that were about 1 
anſwered, It would be a Shame to give you, before ) 
Pay this honeſs Man; pointing to a Creditor of his 
that ſtood by. Add. lib. xxxix. t. g. leg. 12. D. 4 
Donation. Becauſe, indeed, the Buſineſs of Succeſſions 
to Inteſtates by no Means can be, or ought to be ex. 
actly ſquared in all reſpects according to the Rules 
obſerved in conferring and in returning Benefits 
For the latter are guided by the Virtues of Huma. 
nity and Bounty, and, properly ſpeaking, are 
vouchſafed to thoſe only, who had no ground to 
expect them from us, but what is owing to the Sug- 
geſtions of theſe Virtues in our Mind. Wherezs 
the former are built on other Foundations, on the 
Obligation we lie under of making Proviſion for 
ſome particular Perſons, on Nearnels of Blood, and 
on that Propenſion to advance, improve, and pre- 
ſerve our own Family, enjoined by the Dictate of 
Nature, Iſæus Orat. 6. All Perſons, as they ap- 
preach near their End, are provident in diſpoſing of 
what they poſſeſs, leſt they ſhould bring their Family to 
Ruin and Deſolation, And in this Affair, that which 
ought to be our principal Care is, That we eftabliſh 
fo clear a Method, as ſhall be expoſed, as little as 
poſſible, to Controverſy and Doubt. Now, there 
can be no Way or Method more ready than this, 
That, in Default of an expreſs Diſpoſal by Will, 
the Inheritance ſhall paſs down according to the dif- 
ferent Degrees in which the Relations of the deceaſ- 
ed ſtood nearer to him one than the other. 

Hence Authors have remarked, That Succeſſions 
to Intetates proceed in in a contrary Courſe to the 
Rule of common Kindneſs ; it being in the former 
the more neceſſary Duty to give, in the latter to re- 


pay: As, in the Caſe before us, our Children have 


the Preference of our Parents, to whom we are 
much more indebted and engaged. Lucian Abdi- 
cat. It is the Ordinance and Appointment of Nature, 
that the Affection of Parents towards their Children 
ſhould exceed that of Children towards their Parents. 
Comp. Bzcler. ad Grot. d. I. Yet, in what hath been 
here offered, we would not be underftood to inſi- 
nuate, as if the Duty of Gratitude were to be al- 
lowed no Place in the laſt Diſpoſal of our Fortunes; 
but only that it would be inconvenient to go about 
to ſettle a general Method for the Eſtate of [ntefates 
to be guided by, taken barely from the preſumed 
Will of the Party deceaſed, touching the Exerciſe 
of this Virtue. 5 
XVII. From what hath been laid down, it ap- 
pears, that of all the collateral Line the Brothers 
ſtand neareſt to the Inheritance; as well on the ac- 
count of the moſt ſweet and hearty Affection by 


1 
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— 


1 Heſd s Words are, Mud xaorymilo Tow woidole: iraigy. See alſo Mr. Sacy's Treatiſe of Friendſhip, p. 155. 


2 Ariflotle's Words are, *Evepyery diJarods]iov xe giv parker, i drag lter, idy dueolv wi frdexylas 
3 Care Words are, Nallum officiam referenda gratia magis neceſſarium eft. Alſo Cum liberalitatis genera fint, unut 
| teflate oft, non reddere bono wiro non licet, mado id facere poſſit fine injuria. 
ic, (Pavers Iv demonfirans) non reddere. 


ficii, alterum reddendi, demus necne in noftira 
4 Phacion's Words are, Puderet me wobis 


re, & 


unum dandi bent 


5 Ifeeus's Greek is, Ildy]s5 ei TeAsV]nouty whnnorles wghrorey wokylas oper dular, d ros wil itpnudouc! Te ogdiges dv[6! 


Ans. 


which 


CHAP. XI. who die 


which they commonly are engaged to us, as becauſe 
they, on the Score of raiſing their Brother 8 For- 
tunes, received ſmaller Portions out of their Father 8 
Eſtate. Quintil. Declam. 321. pag. 509. mr. 
Edit. Lugd. Bat. What Friendſhip can be fo happy 
1s that which imitates brotherly Affection? Certainq, 
when wwe would compliment thoſe whom wwe take for our 
Friends, Flattery itſelf cannot invent a higher Endear- 
ment than the Name of Brothers. With whom the Siſters 
are, likewiſe, to be admitted, at leaſt to thoſe Goods 
which were either brought by the Mother, or lately 
acquired ; but they have not the ſame Title to the 
Father's Poſſeſſions, which are uſually deſigned to 
preſerve the Splendor of the Family ; whereas Wo- 
men, for the moſt part, marry out of their own Line. 
Brothers by the Father's ſide, in the paternal Inheri- 
tance, exclude thoſe by the Mother's ſide ; as again, 
in the Fortunes left by the Mother,the latter have the 
Preference of the former. In Goods newly gotten 
ſince the Time my Father married the Mother of 
my * Half Brother, it is convenient that I ſhould 
carry off the largeſt Share; ſince toward the acqui- 
ring theſe Goods the Man uſually contributes more 
than the Woman, Upon Default of Brothers, the 
Brother's Sons ſhall come in; though it ſhould 
ſeem that theſe ought, at the ſame Time, to let in the 
Great-Uncles, becauſe they too had ſmaller For- 
tunes, on account of dividing the Eſtate with the 
Father of the deceaſed. The ſame is to be ſaid of 
Siſter's Sons, and their Great-Uncles by the Mo- 
ther, with regard to the Mother's Goods, And 
this Order and Method ſhall be continued down in 
all other Inſtances ; but ftill with this Proviſo, 
That, where the paternal Line fails, there the Mo- 
ther's Kindred ſhall be admitted to the Father's 
Eſtate, and ſo the Kinſmen by the Father, to the 
Mother's Goods, upon Failure of her own Line. 
XVIII. But we ought well to obſerve, That the 
Rules which we have propoſed for the determining 
this Matter are (tiled natural, not becauſe they are 
ſo exactly preſcribed by any Precept of the Law of 
Nature, as that they cannot be altered ; but becauſe 
they are, in the higheſt Manner, agreeableto the Law 
of Nature, and ſeem to be the moſt ready Means of 
cutting off all Diſpute, in Caſes where either the 
expreſs Will of the deceaſed, or the National Laws 
are ſilent. Yet, indeed, in the whole Subject and 
Compaſs of the civil Ordinances, there is ſcarce 
any Thing about which they are found more care- 
ful and ſollicitous, than about the Diſpoſal of Inhe- 
ritances, not only for the Prevention of Quarrels 
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* Theocrit. Idyl. xvi. 59, The Living waſte the Fortunes of the Dead. 
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amongſt Relations, but, likewiſe, becauſe it is the In- 
tereſt of the Publick to have this Buſineſs ſettled, 
and moderated according to the Ends and Reaſons 
of particular Governments. Hence in ſome Places 
the Power of making Wills is left very free and 
wide; in others it is more or leſs abridged and re- 
ſtrained. Amongſt the Romans it was one of the 
Laws of the Twelve Tables *, That whatever a 
Maſter of a Family ſettled or bequeathed with regard 
to his Family, or to his Fortunes, ſhould ſo ſtand. 
Which was borrowed from the Syſtem of Attic 
Laws compoſed by Solon: For thus Plutarch * re- 
ports, That the Ordinances of his, by which be gave 
free Subjects the liberty of making Wills, which they 
never enjoyed before, was moſt agreeably embraced, 
and was efteemed moſt juſt and right. Now the Rea- 
ſon which moved Solon to the paſſing this Act, was 


not that he intended to defraud the neareſt Rela- 


tions of their Right of Kindred, but that, by ſetting 
before Mens Eyes this common Advantage, he 
might engage them all to contend with each other 
in good Offices, and that Relations might keep the 
greater Aﬀection and the ſtrifter Ties amongſt them- 
ſelves, conſidering that they muſt exceed Strangers 
in Kindneſs and Good-will, if they deſired to be 
admitted before them to the Wealth of the Family. 
Demoſt ben. adverſ, Leptin. p. 374. Edit. Genev. When 
Solon enatted by Law, That every Man who wanted 
legitimate Iſſue, ſhould appoint for his Heir whom he 
pleaſed : he did not rob the next of Blood or Afnity 
of their Right of Kindred, but that, by propoſing this 
common Advantage, he might engage Men to contend 
with each other in good Offices *, Beſides, it ſeems 
more ſuitable to Liberty, and to the full Extent of 
Properties, That no one ſhould be forced to leave his 
Goods, but to thoſe only whom he loved more than others. 
To which we may add, That we often conceive more 
probable Hopes, that a Stranger to our Blood may bet- 
ter employ our Poſſeſſions in the Service and Aſſiftance 
of Virtue, than ſome near Kinſman, whom the Expec- 
tation of a rich Inheritance frequently ſeduceth to Lu- 
xury and Idleneſs *, And laſtly, That it is ſome © 
C-mfort, under the Neceſſity of a mortal Condition, if a 
Man may conſign over what he bath got by his own La- 
bour, to thoſe whom he looks upon as bis deareſt Friends. 
This Exception only chere was in Solon's; That 
thoſe ſhould not be permitted to make Wills, who had 
legitimate Male Children living, to whom the paternal 
Inheritance was, beyond all Controverſy, due. It cannot 
be denied, but that, under this ample Power of diſ- 
poſing of Goods by Teſtament, there crept in, as 


b Hocrat. AEginet. 


gui Fl amici videntur, nulla adulatio 
in Aenophon Cyropeed. Lib. viii. Val. 
* There is in all the Editions of the Original: Eæ 


But is not the Mother of my «terine Brother 


born of the Father and Mother, 


Tranſlation, which plainly ſhews the Caſe in 


Time, a Note of four or five other Places, 
Ideas very different from my Intentions, 
8 this Law quoted, ; 

ills, 


the other, De ſenſu legis Decemviralis te 
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reek is, O per Eoawy Ehn vowor, 
, dv. 


quo tempore pater meus fratrum MtorUM uterinorum matri 
- ; alſo mine? Therefore we muſt ſuppoſe here that the Children in queſtion were 
born of the ſecond Marriage; and upon this Footing our Author would have alledged a Reaſon no way ſuitable to the Caſe : 
For, as the Diſpute turned upon the Succeſſion to the Goods of a Brother born of the ſecond Marriage, it would be the Brother 

who would inconteſtably have a 
Child which the Mother had by a former Huſband, and who, con equently, could bring but half the Title. Our Author, with- 
out doubt, inadvertently wrote fratrum MEorUM uterinorum for 


ueſtion, and the Reaſon of the Deciſion. 
Mr, Carmichael, the learned Profeſſor at Clif in Scotland, who has had the 


a . amentariæ; both printed at Hall in 170 

, * Plutarch's Words are, O J, & gal Tic eher, 2 uh adides 105 2.18, 
py ib N Sy 
I reek! ; A C Q To iaulod 3TH dy 16 BovAdler 
011 „d gos eic TVs yy vTdle 13 yire Ts Aeg, M Tra tis Id wider Alec N 


— —_ wv... 


— 


Nuinctilian's Words are, Que poteft amicitia e tamen felix, que imitetur ſraternitatem ? Certe guotiens blandiri volumus bis 
rocedere ultra hoc nomen potefl, quam ut fratres vocemus. Read Cyrus's Speech to his Children 
Ximuzs, I, v. c. 5. and Stobeus, Serm. 82. 
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eater Right over the new Eſtate, as coming from both, than a 


fratrum DEFUNCT uterinorum, as I have expreſſed it in my 
I am indebted for this Correction ta 
Goodneſs to communicate to me, at the ſame 


wherein I had, without Reflection, committed ſome groſs Faults, which conveyed 


b. i. c. 6. F. 6. n. 6. aforegoing. See, alſo, two Diſcourſes 
and the Formalities uſed in 54 them, Ge. Sites, * 22 


of Mr, Themaſiu:'s about the Original of * 
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well at Athens as at Rome, a prodigious Spawn of 
Cheats, like a peſtilential Infection; ſuch as para- 
fitical Flattery and Inveigling, eſpecially of old 
and childiſh Perſons, Circumventions, Forgery of 
Writings, and the like, 

Bodinus * chiefly objects againſt theſe teſtamen- 
tary Conſtitutions of Solon, I hat they allowed Men 
to bequeath by Will Real as well as Perſonal Eſtates. 
By which means, as he obſerves, whilſt many of 
thoſe Eſtates might happen to fall on one Perſon, 
there aroſe a vaſt Inequality of Wealth between 
the Subjects, whence the Poor grew envious to- 
wards the Rich; the Rich proud and inſolent to- 
wards the Poor; Miſchiefs that have a peculiar 
Tendency to the diſturbing and ſubverting of Go- 
vernment: Eſpecially ſince the Proverb is often 
made good, That the more a Man hath, the more he 
ſhall have. But Bodinus obſerves, That /ig the In- 


tereſt of States, where the ſupreme Power is lodged in 


the People, to take care that ſome few Perſons do not 
exceed the reſt by too vaſt a Diſproportion. Which, hke- 


wiſe, was the Reaſon of that Fewih Law, for- 


bidding the perpetual Alienation of Land ; and of 
that other, by which Women who had received 
Land in Inheritance, were enjoin'd to marry into 
their own Tribe, leſt otherwiſe the Land ſhould 
paſs from one Tribe to another“. 

Ariſtotle * , amongſt his Rules for preſerving a 
democratical Government, gives this as one, That 
Inberitances ſhould deſcend not by Teſtament, but by 
Kindred, and that no Perſon ſhall have more than one 
Inheritance, becauſe thus the Fortunes of Men will be 
kept more upon a Level, What Miſchiefs were intro- 
duced into the Spartan Commonwealth by that 
Liberty of Teſtaments, which Epitades the Ephorus 
ſet up in oppoſition to Lycurgus's Laws, may be read 
at large in Plutarch's Life of Agis*, Amongſt o- 
ther Nations Men were allowed no Liberty in this 
Point; or, if they had any ſuch Privilege, it was 
very much abridged, and reſtrained. 

Of the Hebrew Laws in this Particular, Selden © 
and Grotius give a full Account, Of the antient 
Germans Tacitus ® reports, That they had no ſuch 
things as Wills or Teſtaments, but every Man's Chil- 
dren were his Heirs and Succeſſors ; and, in default of 
Children, thoſe of the next Degree, as Brothers and Un- 
cles by both Parents, Which Place of the Hiſto- 
rian, why we ſhould interpret with ſome in this 
manner, that the Germans, who had not yet learnt 
the Uſe of Letters, did not make uſe of formal and 
written Wills after. the Roman Cuſtom, which Ta- 
citus, for the moſt part, hath an Eye to in that De- 
ſcription, we cannot yet find ſufficient Reaſon. 
For amongſt the Romans themſelves Teſtaments by 
Word of Mouth ?, and without Writing, were, alſo, 
allow'd. And therefore if Tacitus had deſigned to 
obſerve, That only written Wills were thoſe with which 
the Germans were unacquainted; he would have ex- 

preſſed himſelf more particularly and diſtinctly. 


2 Lib. v. c. 2. De Republ. 
2 Add Ariftor. Polit. xi. 9. 


Of Succeſſions to Perſons, &c. 


v Lewvit. xxv. 10. Upon which ſee Mr. Le Clerc's Comments. 
e De Succeſſionibus ad bona Hebreorum, eſpecially in c. 24. 


Book Iv. 


Beſides, That the Rights of Kindred were h 
nour'd with the higheſt Reverence and moſt Des 


Veneration amongſt thoſe People, a 

what the ſame Hiſtorian aer. Re..." = 
greater number of Relations any Man hath, whether 4 
Blood or by Marriage, the more Reſpect is paid him; 
his Old Age: Nor are any Rewards allowed to confers 


Perſons under the Misfortune of being childleſs, Every 


one looks on it as his neceſſary Obligation, to undertgj 
the Quarrels of his Father or of any near Kin 
as well as their Friendſhips and Alliances. In mans 
Parts of Germany at this Day, if a Man hath a & 


born to him, *tis an uſual Expreſſion to lay, He 


hath got an Heir, 

Again, it doth not appear why a Nation, ſuch 
as the old Germans then were, quite Ignorant of 
the Ways of heaping up Wealth, content with the 
poor Accommodation of houſhold Conveniences 
and ſcarcely deſiring any farther Advantage from 
their Fields, their Cattle, and their Pains in hunt. 
ing, than a daily Subſiſtence; why ſuch a Nation 
ſhould have any Reaſon to deſire the Privilege of 
Teſtaments. It being an idle and unneceſſary Care 
for thoſe who follow this Way of Life, to covet to 
themſelves any large Extent of Land. Nor is ths 
making of a Will ſo neceſſary a Conſequence of 
Property, but that a State or People may introduce 
ſome one uniform Method of Inheritance, without 
any ſuch expreſs Diſpoſal. And this will eſpeci- 
ally hold good of that People, who, as Tacitus in- 
forms us, affigned ſuch a Traft of Land to ſuch a 
number of People; who afterwards parcell id it ont int 
private Shares, according to the Worth and Eſteem «| 
particular Perſons. If it be ſaid, That theſe Men 
were wont, however, at their Deceaſe, to leave 
ſome ſort of Orders and Injunctions to their Fami- 
ly, we deny that every Act of this kind comes up 
to the nature of a Teſtament ®. 

This Method of Succeſſion, as *tis the moſt plain 
and ſimple, and moſt agreeable to the common In- 
clinations of Nature, ſo hath it an eſpecial Ten- 
dency to the keeping up 'an equal Proportion in 
the Wealth of the Subjects, to the ſecuring a Supply 
of Natives in a juſt and proper Number, and to 
the preſerving the Eſtates and the Perpetuity of Fa- 
milies *, 

It hath, likewiſe, been the common Opinion, tht 
this muſt prove a new Bond of Affection between 
Relations, and engage them more heartily to pro- 
mote each other's Good, whilſt they conſidered, 
that they were of neceſſity to ſucceed each other 
in their Poſſeſſions. To this Point belongs the Pa- 
ſage of Plato, lib. xi. De Legibus, quoted by Cr. 
tius, and explained by Bæcler. Alſo that of Pliny 
his Panegyr. c. 37. where he highly commends, that 
the twentieth Part was releaſed to the Heirs of Fi 
milies, Quod manifeſtum erat, quanto cum dolore latum, 
diſtringi aliguod, &c, becauſe *tis plain, that Men 
would bear it with great Grief, or rather never en- 


ce See Numb. xxxvi. 5. 
f Add Numb, xxvii. 8. Ke. 


s Cap. 20. > The Arabian Impoſtor hath likewiſe publiſhed Laws to regulate Succeſſions, in his Alcoran under the Chapter 


of Wives. i See Bacon's Hen. VII. p. 127. 
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2 Ariftotle's Words are, Ka} Tg KAnporoplas ji) xa74 Dig vai, d\Acs xa74 , id: mAeovar 

dr cpardripar ai d glas ele, nat Tor dmipar tis fuTopicy dv xaficairo ius, 

. 11, c. 9. p. 329. See Mr. Thomaſws's Diſcourſe, De origine ſuccefſionis teſtamentariæ, 5 39, Ce. 

2 Viz. Mr. Bacler upon Grotius, c. vi. p. 235. See Mr. Buddeus's Diſcourſe, De Teſtamentis Summor. Imperant. &C. c. |: 4. 9 
We call all theſe fort of Wills, Teſamenta Nuncupativa, or Nuncupative Wills, 

woluntatem ſuam, i. e. he named his Heir publickly, or declared his lat Will in this formal Manner, fuam wo 

bat. By the Roman Laws they were as good as written Wills, provided that the Teſtator declared his Will by 


KANPoropelty* 570 
in fin. See, 17 


iv the preſence of ſeven Witneſſes, Inſtit. l. 11. t. 10. 5. 14. 


i wide TaY dural 
Ariftot. J. v. c. 9 


becauſe the Teſtator nuncupabat beredem 
luntatem nuncups” 


Word of Mouth 
dure 


char. XII. Of Uſucapron 
ich the Blood and Relation, merited, 
ho po Fed upon as their own, and to 
deſcend to the next akin, as their Inheritance, 
And Publius Syrus * ſaith, Heredem ſeire utilius eſt, 
am querere, i. e. It is better to know than ſeek 
,- Heir, ver. 255. And yet thoſe Governments 
ſeem to have ſettled the Matter with moſt Pru- 
dence, which left Men the Privilege of diſpoſing 
by Will thoſe Goods only which they acquired by 
their proper Induſtry, ordaining, That whatever 
they received from their Parents or Anceſtors, Should paſs 
down again to their neareſt Relations. For by this 
Method all the Reaſons produced on both ſides of 
the preſent Queſtion are moſt happily brought to 
a Temperament and Union. 

It is altogether ſtrange to the Manners and Cu- 
ſtoms of us Europeans, what we are told of the 
People of the Kingdom of Siam, That thoſe who are 
Men of Subſtance amongſt them, are commonly obliged 
to parcel out their Wealth into three Diviſions, one of 
which goes to the King, another ts the Prieſt (whence 
likewiſe the funeral Charges are defrayed ) and the third 
only to the Children. And no leſs ſtrange is the Pra- 
ctice of the Ethiopians on the Coaſts of Guinea; 
where the Goods of either Parent do not deſcend 
to their Children, but to the neareſt of their other 
Kindred. | 
XIX. The Heir by Will, and the Heir at Law, 
though they ſucceed in a different manner to their 
reſpective Eſtates, yet have this Obligation com- 


wel omitt. hered. 


dure it, to have any cut off and taken from thoſe 


or Preſcription. 4.39 
mon to them both, That they ſhall diſcharge the Debts 
of the Deceas d. And that not ſo much on account 
of any tacit Engagement which they have entered 
into for this Purpoſe*, as becauſe theſe Debts are 
a neceſſary Burthen affecting the Poſſeſſions in the 
manner of a tacit Mortgage. For, as Quinctilian 
obſerves *, Such is the Nature and Condition of In- 
heritance, that the Creditors muſt firſt be ſatisfied be- 
fore it can effefually take place. And ſo much only 
1s to be reckoned a Man's Eſtate, as remains when 
all are paid their ow n. Whence, likewiſe, tis 
moſt highly agreeable to natural Equity, that the 
Heir be not charged with Debts above the Value 
of the Inheritance. Nor ſhould we omit what 
Gabriel the Sionite tells us in his Book of the Man- 
ners of the Eaſtern Nations, That the Muſſulmanni, 
when they make their laſt Will, are bound to reſtore all 
that they have taken by Robbery or Violence, to the pro- 
per Owner, from whom they receive a formal Diſ- 
charge in Writing : And if they know not the Perſon 
to whom Reſtitution ſhould be made, they lay out the 
Sum in publick Buildings, as Haſpitals, Moſques, or 
Bagnio's, or elſe bequeath it to the Poor, or to ſome 
religious Order. 

In Ferdinand Pinto, Cap. 21. the Chineſe Hermit 
advitech Antony de Faria, who had been guilty of 
Sacrilege, to do theſe three things for his Soul's 
Health ; to reſtore what he had taken away, to beg 
Pardon for his Offences with Tears, and to diſtri- 
bute Jargely in Charity to the Poor, Add Cap. 60. 


On which Reaſon depends that Diſpoſal of the old Roman Law, which we meet with in I. xxix. t. 2. 1. 8. Dig. De acquir. 


* 


— 
* 


Depofiti vel contra, leg. 7. F. 1. Lex Wiſigothorum, 


2 


Gruter, in his late Edition of Publius Syrus reprinted in 1708, reads theſe Words diverſely thus, Hæredim ferre honeſtius eſt, 
uam guerere, It is more prudent to reſolve to leave that Perſon for in Heir, whom the Laws appoint for our Succeſlor, than to 
ſeek for another to whom to give our Goods, which is a different Senſe from the other Reading. 

2 Quinctilian's Words are, Nam patrimonii in alium trazfituri ea ratio eſt, ut primum credito ſatisffat. The ſame Author had 
before ſaid; Bona porro que ſunt ? ut apinor, ea que detrattis alienis deprehenſa ſunt. 
3 So the Law teaches, Id enim bonorum cujuſque intelligitur, quod æri aliens ſupereſt, Digeſt. I. xlix. t. 14. De jure fiſci, leg. 11. 
See J. iii. t. 6. De calumniatoribus, leg. 5. in N Lib. xi. t. 7. De religiofss & ſumpt. funerum, leg. 14. F. 1. Lib. xvi. t. 3. 
. VII. t. 2. c. 19. | 


** — * 


1. How Uſucapion and Preſcription differ. 

11. What Uſucapion is by the Roman Lows, and 
where it takes place. | 

111. How far honeſt Dealing is required in Uſu+ 

capion. 

iv. Continual Poſſeſſion is required. 

v. The Reaſons of introducing Uſucapion. 

vi. Whether the Law for Uſucapion be penal. 


I T belongs to our preſent Deſign to enquire, like- 
wiſe, concerning that Method of Acquiſition, by 
which he who hath gotten Poſſeſſion of what was 
really another's* , by a juſt Title, and with honeſt 
Intentions, and hath, alſo, held it for a conſiderable 
Time, without being diſturbed or oppoſed, obtains 
the full Propriety of the thing thus poſſeſſed, ſo as 
to extinguiſh all the Rights and legal Claim of the 
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. 
Of Uſucapion or Preſcription. 


vii. Many refer Uſucapion to civil Right. 
vil. Whether Uſucapien can ariſe from à tacit De- 
reliction of the Proprietor. 


Ix. It ſeems to depend upon the tacit Agreement of 


Nations. 
x. HowUſucapion may be prejudicial to Children not 
yet born. 


xi. Uſucapion is alſo in uſe among divers Nations. 


former Owner. This the Roman Law terms Uſu- 
capio, becauſe the thing is, as it were, taken and 
acquired by long Uſe or Poſſeſſion. | 

The Word Pre/criptio in the Senſe of the ſame 
Law imports ſtrictly * that Plea, Demur, or Ex- 
ception, by which the Perſon thus in Poſſeſſion in- 
validates the Claim of the firſt Proprietor, Though 
theſe different Names are frequently taken for the 


eprive a Criminal of all, or at leaſt Part of 


This is a very conſiderable ſort of civil Acquiſition. See n. 1. upon F. 1. of chap. x. It hath, alſo, a Place 

_ in the manner, which ſhall hereafter be explained. The Author © * Wr. of the Duties of a Man and Citizere 11 

J 12. f. 14, ſpeaks of two other kinds of cid Acquiſition, The firſt is that which is made when the Soverei , or the Laws, 

Ks. wd l, his Goods, and confiſcates them to the Treaſury, or to the Perſon 3 
ted of at large, 1. viii. c. 3. The other is obtained by Arms, or Right of War. But ſee what is ſaid of this, 


ed, which is 
c. 6. F. 14. above. 


* The Word Preſcription will beſt expreſ i 0 f : 
N | ; preſs the Latin Lyucapio in our Language, and therefore we ſhall tr under tha 
ame, unleſs ſome ſpecial Reaſon ob! ige us to uſe the Word 2 AE? pert _ 


very 
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very ſame Notion : and the latter now prevails in 


common Uſe, and is the Term by which we render the 


former. 
It may be worth our while to premiſe what 


the Roman Law appointed or directed in this 
Matter; becauſe we ſhall hence eaſily gather 
how far the Buſineſs depends on poſitive Con- 
ſtitutions, and how far on the Laws of Na- 
ture. 

II. Preſcription, as Modeſtinus * * defines it, is 
the Addition of a Property, by means of long Poſſeſſion 
continued to the Term of Years fixed by the Law, Cu- 
jacius and others, on the Authority of Ulpian, uſe 
the Word adeptib inſtead of adjectio, Acquiſition in- 
Read of Addition ; but we do not apprehend that 
this makes the leaſt Difference in the Thing. For 
he, that, having got Poſſeſſion of a Thing with ho- 
neſt Intention, continues his Poſſeſſion to that de- 
terminate Period which the Law expreſſeth, may be 
ſaid to have ſomewhat added to him, which he hi- 
therto wanted. And again, he, to whom the Law 
thus adds any new Property, may be ſaid to have 
acquired or obtained it. | 

To proceed ; as every Man, who is otherwiſe 
capable of acquiring Dominion, is, likewiſe, capable 


* Digeſt. I. xli. t. 3. I. 3. D. De Uſfucap. leg. 3 


Of Uſucapien 


3 Boox IV. 
of preſcribing; ſo is Right of Preſgrip,; 
may acquire Dominion over bed Weis TH we 
moveable and immoveable, unleſs they are : ings. 


larly excepted by the Laws. 


And Firſt, Freemen are thus excepted *,; p 
ſince Liberty is ſo ſweet a Comfort, as no one - 
be preſumed to have neglected any Opportuni * 
recovering, it is juſtly ſuppoſed that the Party 10 * 
Caſe continued ſo long under Servitude, and did 
not put in his Claim to be releaſed, only out of! 
norance of his preſent Condition, not that by 10 
Continuance he tacitly conſented to be a Slave * 
that this long Patience under his Misfortune oughr 
rather to make him a more worthy Obje& of 25 
than to be interpreted to his Diſadvantage, This 
conſecrated or ſet apart for the Service of Religion 
are, likewiſe, excepted ; and fo too are the Goods of 
Minors, during their Non-age : For by reaſon of 
their unexperienced Years the Neglect of challengin 
what is their own, cannot be ſo far charged u 
them, as that they ought, on this account, to loſe it: 
and it would be too hard and ſevere, if they wer? 
to ſuffer for the Careleſneſs of their Guardians 
Further, the Law excepts ſtolen Goods, runague 
Seryants, and Things gotten by * Violence, though 

ſome 


[ 
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1 Uſucapio eft adjectio dominii per continuationem peſſæſſioni: Lege definiti. Di 


1 


. lib. xli. tit. 3. De Lfurpationibus & Uſuca- 


pionibus, leg. 3. Beſides, Preſcription has not only reſpect to Property, but it deſtroys other Rights and Actions, when Men are 


not careful to maintain them, and preſerve the Uſe of them during the Time limited by the Law. Thus a Creditor, who has not 
demanded his Debt during that Time, diſcharges the Debtor. And he that has enjoyed the Rent of certain Lands fo long, cannot 
be diſpoſſeſſed, though he has no other Title but his long Poſſeſſion. He, who has ceaſed to enjoy a Servitude during the ſame Time 
loſes his Right: and, on the contrary, he who enjoys it without any Title enjoys a Right by his long Poſſeſſion. See Mr. Domat 
upon this Subject in his Civil Laws in their Natural Order, Part. II. I. iii. t. 7. $. 4. and Mr. Titiuss Obſervations on Lauterbach 

ſ. 1033. As, allo, in his Jus Privatum Romanc-German. I. ii. c. 9. We ſhall hereafter explain, how far Preſcription is of m. 
tural Right, and what Civil adds to it. As to what we have to ſay about the Preſcription of Things Incorporeal and their Ri hte, 
we are to obſerve, that by Natural Right only Preſcription does not aboliſh Debts ; ſo that though neither the Creditor, nor his Heir, 
have demanded any Thing for a long Time, his Right is not extinguiſhed, nor is the Debtor fully diſcharged. This Mr. Thoma ſius 

roves in his Diſcourſe, Be Perpetuitate debiiorum pecuniariorum, printed at Hall in i7c6. ** Time, /ays he, in itſelf is of no 
«« Force, either to get or loſe one's Right; it muſt be accompanied with ſomething elſe, which muſt give it that Power. For no 
«© Man can be deprived againſt his Will of that Right he has got by the Conſent of another, but by his own free Releaſe. He does 
** not diſengage himſelf by acting contrary to his Engagements; and, in delaying to execute them, he lays no new Obligations 
«« upon him to indemnify the Perſon intereſted ; ſo that the Engagements of a bad Paymaſter become greater and ſtronger every Day, 
„ and cannot be judged by Natural Right alone to een 4 their Nature, and come to nothing at a certain Period of Time. I: is 
* alledged in vain, that it is the Intereſt of all Mankind, that Proceedings in Law ſhould not be eternal: For it is no leſs the com- 
„ mon Intereſt of Man, that every one ſhould * his Word, and that bad Paymaſters ſhould not enrich themſelves without Pu- 
„ niſhment at the Expence of the Lender; that Juſtice be done, and every one obtain his own Right. Moreover, it is not the 
« Creditor that troubles Mankind in requiring what is due to him, but the Debtor who owes, and will not pay. For if he paid 
« his Dues, there would be no ground for an Action. By uſing his Right, he injures no body, and therefore very ill deſerves the 
„ odious Title of a Barreter, or a Diſlurber of the publick Repoſe. Nor is that Pretence better grounded, that it is the Negli- 
«« gence of the Creditor in not demanding his Debt, that is the Cauſe of his loſing his Right, and authorizes Preſcription. This 
% can only have Place among ſuch as live one with another in the Independent State of Nature. Suppoſe the Creditor be very neg- 
«« ligent, can his innocent Negligence deſerve more to be puniſhed than the noxious Malice of the Debtor ? Or ought he not rather 
* to be puniſhed for his Injuſtice ? Did he defer the Payment ſo long a Time, without any ill Deſign, yet is he not as much to be 
«« blamed for his Negligence? Does not the Obligation of keeping one's Word oblige the Debtor to apply to his Creditor, 
«« rather than the Creditor to the Debtor ? Why then, if ſo much Prejudice muſt come by Negligence, why ſhould it fall rather 
«© upon the Creditor than the Debtor ? Or rather ought not the Negligence of this laſt to be puniſhed ; and ſo much the more, be- 
« cauſe he gets by Preſcription, and the other loſes ? But if we conſider Things abſtractly from the Civil Laws, which require that 
& a Debt ſhall be demanded within a certain Space of Time, the Creditor cannot reaſonably be accuſed of Negligence, becauſe be 
** forbears the Debtor ; ſince, when he lent the Money, a Time was fixed when it was to be paid. And every Man is free to allow 
% more Time than he has promiſed, and it is ſufficient for the Debtor, that the Time is come, when he agreed to pay. Befides, 
„ the Creditor may have many commendable Reaſons for his Action, viz. Prudence, Neceſſity, and Charity; for which he de- 
« ſerves rather to be praiſed, than accuſed of Negligence, as Mr. Thamaſius proves particularly. Laſtly, There is no Cauſe to be- 
4% leve that the Creditor has renounced his Debt, as a Matter ſubject to Preſcription ; fince the Debtor being not obliged to pay 3 
4% Thing in kind, but the Value of what he borrowed, he does not properly poſſeſs the Gocds of another; and fo capnot be 
thought to keep it as his own. On the contrary, the Creditor muſt be eſteemed to be always in Poſſeſſion of his Right, until he 
« has renounced it expreſly, and conficmed it under his Hand.” After this, Mr. Thomaſius explains how a Debt may be loſt by 
Time for want of Proofs, and ſhews, that, without this, Preſcription can have no Place by the Laws of all People yet known to, 
nor even by thoſe of the Romans as far as the Emperor Con/tantinus's Time. See Jaques Godefroi on the Theodofian Code, lib. 1. 
tit. 13. De long temporis freſcriptione, Tome l. Pag: 182. & e. This whole Diſcourſe is worth our reading. ; 

2 In 3 all that has not « by do with Trade. Our Author has forgotten, in his Enumeration of Things not ſabjeR to 
Preſcription, publick Places, Go that belong to the Publick, what is due to the Treaſury, and the Prince's eſnes, wh! 
are all mentioned in theſe Laws. Sed aliguando etiamſi maxime quis bona fide rem poſſederit, non tamen illi uſucapio ullo tempore f, 
«edit, veluti ſi quis liberum hominem, wel rem ſacram, vel religioſam, wel ſervum fugitivum poffedeat, Iuſtit. 1. ii. t. 6. De wjace 
pionilus & longi tempor is præſcriptionibus, F. 1. Fur ti væ quoque res, & que vi poſſeſſe ſunt, nec fi prædicto longo tenor: bona fit 
pes faerint, uſucapi poſſunt, ibid. F. 2. Res fiſti naſiri uſucapi non poteſt, ibid. F. g. Uſucapionem recipiunt maxime re. eſe 
rales, exceptis rebus ſan&is, ſacris, publicis populi Romani & ciuitatum, item liberis haminibus, Dig. I. xli. t. 3. leg. g. P 9 
tio longee faſſiſſionis ad obtinenda loca juris gentium publica concedi non ſolet, ibid. leg. 45. Yeluti fi pupilli fint, & c. ibid. t. l. 7 
48. Ve may, alſo, except ſuch adventitious oods of an Heir, which the Father had alienated before his Son was of Age, Col. ; Y 
t. 40. Die annali except. leg. 1. F. 2. Things wh.ch a Teſtator has forbid to alienate. See Cod. I. vii. t. 26. De uſuca en. J 
emptore, &c. I. 2. An Eilate in Dower, Dig. 1. xxiii. t. 5. De funds dotali, leg. 4. 16. and ſuch like Things. 1 

AQuod ſubreptum erit, ejus rei æterua auteritas efte, as the Atinian Law ſays, mentioned by Aulus Gellins, l. xviil. © 72 
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CHAP. XII. 


ſome third Perſon hath obtained the Poſſeſſion of 
them by honeſt Means. 7 | 
Thus the Laws of the Twelve Tables ordain, 
Rei furtive æterna authoritas eſto. Let the Claim a- 
gainſt Things ſtolen hold good 2 Lor, as 
to the Robber himſelf, his Crime hinders him from 
preſcribing. And the third Perſon, the honeſt Poſ- 
ſeſſor, is, likewiſe, ſtopped in his Right, by that 
Fault which is ſuppoſed to affect and attend the 
Thing ariſing from the unjuſt Means by which it 
was before acquired : For though, properly ſpeak- 
ing, there is no Fault or Blemiſh in the Thing con- 
Gdered by itſelf, yet, inaſmuch as it was taken from 
the former Owner, in an unjuſt and villainous man- 
ner, it ſeemed equitable to enact, That his Right 
ſhould not hereby ceaſe or be extinct ; and, at the 
ſame Time, to take effectual Care, that no one 
ſhould be a Gainer by his Wickedneſs, For fince 
three Years Preſcription is ſufficient for moveable 
Things, it had been eaſy for Thieves ſo to ſecure 
their Booty by carrying it off, and putting it into 
other Hands, as that the lawful Owner ſhould not 
be able, in a Search of three Years, to diſcover it. 
Beſides, amongſt the Reaſons on which the Right 
of Preſcription is founded, one is the Neghgence of 
the Owner, in ſeeking after them. But now, ſince 
ſtolen Goods are uſually concealed wit! the ſtricteſt 
Caution and Cunning, this Reaſon cannot take 
Place againſt the Perſons who loſt them. Yet not- 
withſtanding all this, ſince it was by ſome fuble- 
quent Laws enacted, That all Actions, after a con- 
ſtant Silence of thirty or forty Years *, ſhould ut- 
terly drop, and be extinct, the Preſcription, likewiſe, 
of ſtolen Goods, as well as other Preſcriptions, ſhall 
be valid, at Civil Law, after fo long a Period *, 
and ſhall overthrow the Claim of the former Pro- 
prietor: Which, how unreaſonable ſoever it may 
appear to ſome, who look upon it as very abſurd 
that Injury and Impunity ſhould, by Length of 
Time, turn into a Foundation for Equity and 
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or Preſcription. 44 


Right ; yet it deſerves Excuſe on Account of the 
general Advantage ariſing from it to the Publick, 
Becauſe it highly concerns the publick Peace, that 
Suits and Quarrels ſhould, at length, be finally quaſh- 
ed, and not ſuffered to run for ever, and that the 
Propriety of Things ſhould not hang perpetually in 
Uncertainty and under Diſpute . And, becauſe 
with the Compals of thirty Years Mankind ſeem 
to put on a new Face, it was thought very incon- 
venient that the following Age ſhould be diſturbed 
upon every light Occaſion. 

Beſides, when a Man had been without ſuch a 
Part of his Goods for thirty Years together, he was 
juſtly ſuppoſed to have ſat down quietly under the 
Loſs; ſo that there was no need of troubling ſo 
long a Poſſeſſion on his account. The fame Rea- 
ſon will hold for that * Preſcription which is ſome- 
times allowed in criminal Caſes, it ſeeming unneceſ- 
ſary to bring to the Bar Offences committed almoſt 
an Age ſince, the ill Effects of which Time itſelf 
hath ſufficiently purged and effaced ; ſo that the 
true End of Puniſhment is ſuperſeded, 

III. But that Preſcription may eſſectually pro- 
ceed, it is requiſite that the Party, receiving the 
thing at the Hands of a falſe Proprietor, do obtain 
this Poſſeſſion by a juſt Title 5, or upon ſuch 
Grounds as ate eſteemed ſufficient in other Caſes 
for the transferring and the acquiring of Property: 
And, conſequently, that he acts in this Matter bona 
fide, with a fair and honeſt Intention; that is, that 
he is able to alledge a ſufficient Reaſon why he thus 
poſſeſſeth it, and be perſuaded in his Mind, that 
the Property was transferred really on him, and 
himſelf conſtituted true Owner *. Liban. Declam. i. 
pag. 194. Edit. Pariſ. A Man doth not become juſt 
Poſſeſſor of a thing barely by taking it to himſelf, but 
by holding it innocently. Hence when the Lands, 
which formerly belonged to King Apron, were left 
to the Roman People, and every Man ſeized on 
what Part he liked beſt : Tacitus calls this Way of 
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Obſervations, J. v. c. 5. and a good Diſcourſe of Mr. Wherlhof, 
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better to call it, Pein from Time Immemorial : 
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taken out of the Twelve Tables, where we may ſee that Authoritas ſignifies here a Right of Property, or a Right of reclaiming his 
Goods. The Laws of the Twelve Tables had already rendered Things ſtolen incapable of Preſcription, as Juſtinian proves, Inſti- 
fat. lib. ii. tit. 6. De Uſucep. F. 2. and at this Time, as well as when the Atinian Law was made, but one Year was neceſſary to 
acquire, by Right of Preſcription, moveable Goods, and two Years for immoveable. 

' Que ergo antea non mot © ſunt attiones, triginta annorum jugi filentio, ex quo jure competere caperunt viverdi ulterius non habeant 
facultatem, Cod. J. vii. t. 39. De pre/criptione 30 & 40. annorum, leg. 3. See, alſo, the following Law, and leg. 8. F. 1. as, alſo, 
the following Title, De annali except, &c. leg. 1. and Cujacius's Obſervations, l. x. c. 12. 

* Preſcriptio longifſemi temporis, ſo called to diltinguiſh it from preſcriptio longi temparis, the ordinary Term, Cod. I. vii. t. 22, 
33, 34» 35, and which was regulated upon the Footing mentioned, n. 3, 4. pag. 443. following. 1 he Emperor Juſinian being over- 
periuaded by the Clergy of Emeſa or Emiſa, a City of Syria, who by reaſon of ſome feigned Titles contrived to plunder ſome of 
the richeſt Familes of the City, made a Law, That the Goods of the Church, City, Hoſpitals, and other Places ſet apart for reli- 
gious and charitable Uſes, ſhould not be ſubje& to Preſcription under the Space of an hundred Years, Cod. I. i. t. 2. De facroſanc- 
tis Ecelgſis, leg. 23. But the Fraud being diſcovered, and this new Law cauſing a great number of Law-ſvits, Tu/tinian himſelf 
corrected it, and reduced the Privileges to the Term of forty Years, at leaſt for the Eaſtern Churches, Nov. g. 111. Sec Cujacius's 

tions, | Profeſſor at Helmſtadt, entitled, Vindiciæ Grotiani Dogmatis de 
Preſcriptione inter liberas gentes, F. 30. Yet we muſt not confound Preſcription of an hundred Years with that of Time immems- 
vial, though they often come much to the ſame. See Grot. I. ii. c. 4. F. 7. and the Diſcourſe above quoted, -printed in 1696, F. 
18, &c. In fine, it was Theodofius the Younger, and not Theodofius the Great, that eſtabliſhed the Preſcription of Thirty and For- 
ty Years. See theſame Diſcourſe, F. 29. and Mr. Thomaſius, De Perpetuitate Debitor. Pecun. F. 27. But above all, two Diſſertations 
printed at Hall in 1724. the one entitled, De fundamentis in doctrind de Præſcriptione, &c. and the other De Pre/criptione Immems- 
- Fiali, &c. It is there proved that we very * give the Right in Queſtion the Name of Preſcription, and that it would be 

= ; cauſe it conſiſts in this, That the Proprietor, for ſome good Reaſons, is i 

rant of the Origin and Title of his Poſſeſſion, though thoſe who form a Claim to the Thing poſſeſſed, can . no good Proofs for 
- The laſt Diſſertation is wrote by M. Hobeiſel, and is the ſecond Part of the firſt which was publiſhed in Form of an Inaugural 

15 maintained by the ſame Author before Mr. Thomaſius, and founded on the Principles of that celebrated Lawyer. | 

. 459 as this Reaſon, as well as upon the Negligence of the Proprietor to claim his Goods again, that the Roman Lawyers have 
unded the Right of Preſcription. Bono publico uſucapio introducta eft, ne ſcilicet quarundarum rerum diu & fere ſemper incerta do- 

* ent, cum ſufficeret domino ad inquirendas res ſuas flatuti temporis ſpatium, Dig. 1. xli. t. 3. leg. 1. 
1 . „ falſi 1 preſcriptionibus non excluditur, niſi viginti annorum exceptione, ficut cetera fere crimina, Cod. I. ix 
3 F legem _ De falfis, leg. 12. See . . 9. F. 6. above, and what Mr. Titius ſays, Ob/ervat. on Lauterbach. Ob- 
at. 1124. As, alſo, Mr. Thomafius's Diſcourſe, entitled, De Præſcriptione Bigamiæ, which is the eighth among thoſe at 


5 * * p * . . 
Ut qui bona fide ab eo qui Dominus non erat, cum crederet eum Dominum , rem emerit, vel ex donatione aliave qua vis juſta 


uſucaperet, Inſtit. 1. ii. c. 6. princip. ur! 4 : . 
4 72 adpre ſeriptionem uf p Fl 3 firs 61 5 K. agg 22 tantum jure ſucceſſionis, fine Juſt o titulp obtenta, pro- 


dente poſſidentes, ratio juri | 
uri F4 * . * . * * * 0 — . 
1 poſſi , Juris querere Dominum prohibet. Ideirco cum etiam uſucapio ceſſit, intentio Dominii nunguam abſumitur, 


e preſcript. longi temp. &c. leg. 4. Mullo juſto title præce 
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442 Of Uſucapiot 


Proceeding, Diutina licentia, A long continued Licen- 
tiouſneſs and Injuſtice. According to the civil Law, 
it is enough if a Man had this bona fides *, this Up- 
rightneſs and Integrity of Thought at his firſt en- 
tring on the Poſſeſſion, though he happen after- 
wards to diſcover, that the Perſon who conveyed it 
to him was not the juſt Proprietor, But the Canon 
Law requires the ſame Integrity through the whole 
Term of Years on which the Preſcription is built“; 
ſo that if a Man comes in the mean time to know, 
that the Thing was made over to him by one who 
had no Right to diſpoſe of it, he begins immediate- 
ly to be obliged to reſtore it to the lawful Owner, 
and from thence forward detains it mala fide, foul- 
ly and diſhoneſtly ; eſpecially in caſe he go about 
to hide it from the Owner's Knowledge by Craft 
and Deſign. Which Judgment ſeems to approach 
neareſt to the Strictneſs and Sanctity of the Law of 
Nature *: Inaſmuch as, upon the introducing of 
diſtinct Properties, all Men were ſuppoſed to enter 
into an Obligation, That they would, to the utmoſt of 
their Power, let every Perſon enjoy his own again, 


Lib. ii. c. 4. F. 9. 


— — — * Py a — * 


Book IV. 
when they ſhould happen to be in Poſſeſſion of i;: 2 
his Conſent. But the Compilers oo n 1 
were contented with ſecuring the dutward Innocence 
of Mens Actions; and authorized the Poſſeſſor 
quietly to enjoy what he had honeſtly gotten ; leay. 
ing to the reſpective O a hers the whole Care of ſeck. 
ing after their Goods, and of challenging them 
upon a timely Diſcovery, 
IV. Another neceſſary Condition, in order to 
Preſcription, is, That it be founded on a conſtant Pi: 
Seſſion, ſuch as hath not been interrupted either nat. 
rally *, as if the Thing hath returned in the nean 
while to the former Owner, or hath, at any time, lain 
abandoned or forſaken : Or civilly *, as if the Owng 
hath been actually engaged at Law with the Pf. 
feſſor for the Recovery of what he loſt ; or, at legt 
by ſolemn Proteſtations has put in a Salvo to 1 
Right. | 
Bæcler and Ziegler, in their Annotations on Gre. 
tius , obſerve farther on this Subject, That th 
Space of Time, during which the prime Poſſeſſor bull; 
the Thing of which we ſpeak, ſhall be reckoned to tte 


" 


—_— 


Ut in his omnibus cafibus ab initio cam bona fide capiat 


&c. leg. 1. 
2 2 oportet, ut gui præſcribit, in nulla temporis parte rei habeat conſcientiam alienæ, Decretal. JI. ii. t. 26. De praferize, 


Can. 20. See, alſo, Can. 5. 


3 Mr. Thomaſius maintains, That by natural Law an honeſt Intention is not neceſſary to make a Preſcriftion even in the Beginni 
of Poſſeſſion, provided ſo long a Time is run out, that it may reaſonably be preſumed, that the true Proprietor has relinquiſhed his 
Goods. For, ſays he, in whatever manner we get into the Poſſeſſion of the Goods which belong to another, from the Moment 
that he to whom they belong, knowing that they are in our Hands, and being able, if he pleaſes, to claim them, declares ei. 
10 ther expreſly or tacitly, that he will let them reſt there, we become the lawful Owners of them as much as if we had a juſt Title 
to them originally. Theddofius the younger, who eſtabliſhed the Preſcription of Thirty Years, did not require any good Inten- 
tion in the Poſſeſſor; it was Juſinian, who, at the Perſuaſion of his Counſellors, added that Condition in certain Caſes, and the 
Canon Law afterward improving upon the civil required a perpetual good Intention in all forts of Preſcription. The Clergy of 
« the Roman Church by this means found out a Way to recover ſooner, or later, all the Eceleſiaſtical Revenues that had been 
„ alienated in whatever manner, and although the Poſſeſſors had peaceably enjoyed them for Time immemorial. Ambitious 
Princes, alſo, made their Advantage of this Hypotheſis to uſurp the Lands which they pretended to re-unite to their Dominions, 
under this Excuſe, that the Lands of the Crown could not be alienated ; and fo thoſe, who enjoyed Goods which had been 
« alienated, poſſeſſed themſelves of them by a bad Deſign ; ſince they ought to know, that in ſuch Caſes no good Purchaſes can 
„ be made. Hence it appears, that the Maxim of the Canon Law, whatever Shew of Piety it may ſeem to carry, is built on a 
& Foundation contrary to natural Law, fince it creates many Diſturbances among Men, whole Quiet requires that there ſhould 
* bean End of all Actions and Differences, and, at the End of a certain Time, Poſſeſſors, by fair Dealing, ſhould be ſecure againſt all 
«« Claims.” Theſe are Mr. Thomafius's Notions, which I have collected from divers Parts of his Works. See his Diſcourſe cn 
cerning the Perpetuity of pecuniary Debts, F. 3. in Not. lit. K. & F. 27, 32. As, alſo, his Iiſtit. Furiſprud. Divin. l. ii. c. 
10. F. 193, 195, 201. with the Chap. Fundamenta Fur. Nat. & Gent. which anſwers it, F. 14, fc As for myielf, I own, 
that if the true Maſter of a Thing taken or uſurped and gotten from him, in a Word, acquired by foul Dealing, doth not put in his 

recovering .it for a long Space of Time, though he knows very well in whoſe Hands it 1s, and 
there is nothing to hinder him from making good his Right; in this Caſe, I ſay, the unjuſt Poſſeſſor becomes at laſt the lawful 
Proprietor, provided that he hath ſome Way or other declared that he was ready to reſtore it, if it had been demanded : For then the 
antient Owner acquits him, and manifeſtly renounces, though tacitly, all his Pretenſions to it. And thus our Author determines it 
in his Element. Juriſprud. Univerſ. p. 76, 77. But if he who takes Poſſeſſion honeſtly of the Goods of another, comes to diſcover 
his Error before the Time of Preſcription is expired, he is obliged to do the Duty of an honeſt Poſſeſſor. See what is {aid in the 
next Chapter. But if, continuing always in his honeſt Intention, he gains the Time of Preſcription, whether it agrees with the Max- 
ims of the natural Law only, or the civil Laws have reduced it to ſomething leſs, the Right of the antient Owner is entirely extinct, 
as I ſhall hereafter hew. The whole amounts to this, That as the honeſt Poſſeſſor who preſcribes is the Occaſion, though inn cent, 
that the other is debarred of all his Pretences, he ought to aſſiſt him as far as he can to revenge the Wrong done by a third Perion, 
who ſold him the Goods which he knew were not his own, and ſo was the Cauſe of this Preſcription. In fine, though a good Inten- 
tion is always neceſſary to keep the Conſcience quiet, yet this is no Impediment but that human Laws may overlook this Condition 
either wholly or in Part, to avoid great Numbers of Law-Suits. And to obtain this End, it may be very fit not to require a good In- 
tention in Preſcriptions, to which they have fixed ſo long a Time, or to demand it atleaſt in the Beginning of the Poſſeſſion ; and ſo 
the Maxim of the Civil Law, in my Judgment, is better grounded than that of the Canon Law. The Artifice of the Clergy confilts 
not ſo much in this, that the Determinations of the Popes require a perpetual good [ntention in him that preſcribes, as in this, that 
they will have the Goods of the Church looked upon as not capable of being alienated, either abſolutely, or under ſuch Conditions 
as will make all Preſcriptions void. As for what Mr. Thomaſius ſpeaks of Princes, who affirm that the Demeſnes of the Crown, can- 
not be alienated juſtly, and that Pre/eription has no Place among ſuch who have no Dependence one upon another in a State of Na- 
ture, ſee the laſt Paragraph of this Chapter, and Lib. viii. c. 5. $ 

+ Not only that, but every Time the honeſt Poſſeſſor has loſt h 


Claim, nor declare any Deſire o 


Digeſis, l. xli. t. 3. 


ſione, leg. 10. According to the Roman Law, Pre/cri 


uod & in rebus mobilibus obſervandum eſſe cenſemus, ut in onnilu 
Juflo titulo poſſeſſionis anteceſſoris juſia detentio, quam in re habuit, non interrumpatur ex poſteriore forſitan alienæ rei ſcientia, licet ex 
titulo lucrative ea capta ft, Cod. lib. vii. t. 1. De uſucapione transformanda, & ſublata differentia rerum mancipi, & nec mancizi, 


. 9. | ; 
is Poſſeſſion any Way whatſoever, and has again recovered it i for 
then he muſt begin _ upon a new Footing, and conſequently act de bona fide at the Beginning of the new Poſſeſſion. See the 
e uſurpat. & uſucapion. leg. 5. & 15; Thus we loſe a Thing, or are deprived of it. ; 

s Utramque autem poſſeſſionem ita demum eſſe legitimam, cum omnium adverſariorum ſilentio & taciturnitate firmatur ; interpelia- 
lat ione vero & controverſia progreſſa, non poſſe cum intelligi poſſeſſorem, qui licet paſſeſſionem corpore teneat, tamen ex interfoſita con- 
teſlatione, & cauſa in judicium deducta ſuper jure prfſefionts vacillet ac dubitet, Cod. 1. vii. t. 33. De acquir. & retinenda polle!- 
tion was not interrupted by a Claim made in Juſtice; for if the Poſſeſſor was 
acquitted, or the Plantiff did not carry on his Suit, ſo that the Time of Preſcription expired, the Poſſeſſot became irrevocably Ma- 
ſter. Si rem alienam emero, & guum uſucape rem, eamdem rem domi nus à me petierit: non interpellari uſucapionem meam, litis con- 
reftatione. Dig. lib. xli. tit. 4. Pro emptore, leg. 2. f. u/t. There are even ſome Doctors who believe that this takes Flaci 
ſeription for a long Time, or for Ten, and Twenty Years, to which 7«finian reduced the Form of the antient Preſcription. 
(iphanius on the Code, Tome II. pag. 241, & /egg. And Bachovius on the Title of the Inflitutes de Uſucapione, \. 7+ Bur oft 
4 


— 
nn 


place in Pre- 
See 


Chap. XII. 

nefit of him that ſucceeds " in the Poſſeſſion ; provid- 
wy Ls the former and the latter firſt entered apon 
it with honeſt Minds, and upon a guſt Title 5 For 
otherwiſe the prime Poſſeſſor ſhall not be allowed io mate 
over his Time to the next Holder; and, conſequently, i 
the former came to the Poſſeſſion by diſhoneſt Means, the 
Time he paſſed in il ſhall not be computed towards the 
Preſcription of the latier, though he, for his own Part, 
obtained the Poſſeſſion fairly and juſtly. 

And this Rule takes Place as well in a general Suc- 
ceſſor, an Heir, as a particular, a Buyer, a Gran- 
tee, Cc. But then here is the Difference between 
theſe two kinds of Succeſſors; the laſt of them, 
though he cannot reckon the Time of the diſhoneſt 
Acquirer to lengthen out his own, yet, in Cafe he 
himſelf was not privy to the wrongful Dealing, the 
Fault of the ſaid Acquirer, if it cannot be uſed for 
his Advantage, ſhall not turn to his Prejudice; but 
he ſhall be allowed to compleat the Term of Pre- 
ſcription in his own Perſon *. Whereas it is other- 
wiſe in the Caſe of a general Succeſſor, or an Hetr *: 
For he cannot, by his own Ignorance and honeſt 
Intention, atone for the Fault ot the deceaſed whom 
he repreſents, and whoſe Rights he takes in full 
upon himſelf, 

A longer Space of Time 1s required for pre- 
ſcribing againſt one that is abſent, than one that 1s 
preſent !“. | 

So again, moveable Things may paſs into Pre- 
ſcription ſooner than immoveable *. The Reaſon 
of which latter Conflitution ſeems to be, That Im- 
moveables are judged a much greater Loſs than the 
contrary ; that they are not ſo frequently made the 
Subject of Commerce between Man and Man; 
that it is not ſo eaſy to acquire the Poſſeſſion of 
them without knowing whether the Party that con- 
veys them be the true Proprictor, or the falſe ; and, 
conſequently, that they are likely to adminiſter 
much leſs Occaſion to Controverſies and Suits, 
Plato's Rules for the Preſcription of Moveables are 
as follow ; Va Thing of this kind be uſed openly in 


a Vid. Infiit. ubi ſupra. 


* 
— 


or Preſeription. 443 


the City, let it paſs into Preſcription in one Tear , if 
in the Country, in froe Years; if it be uſed privately 
in the City, the Preſcription ſhall not be compleated in 
leſs than three Years. If it be thus held *w1th Privacy 
and Security in the Country, the Perſon that toft it 


ſhall have ten Years allowed him to put in his Claim. 


As for the Prelcription of Immoveables, this the 
Conſtitution of Plato's Commonwealth was not ac- 
quainted with, 

V. The chief Reaſons, which the Learned in the 
Nomen Law aſſign for the firſt introducing of Pro- 
perty are to this Purpoſe ; That in Order to the a- 
voiding of Confuſion, and the cutting off of Diſputes 
and Quarrele, it is of great Conſequence to the pubiick 
Welfare, that the Proprieties of Things ſheuld be fixed 
and certain amongſt the Subjefts, Which would be 
impoſſible, ſhould perpetual Indulgence be allowed 
to the Negligence of former Owners, and ſhould 


the new Poſſeſſors be left in continual Fear of lo- 


ſing what they held. 

Then again, Trade and Commerce could not 
otherwiſe fubſiſt in the World: For who would 
ever contract with another ? Who would ever make 
a Purchaſe, if he could never be ſecured in the 
quiet Poſſeſſion of any Thing conveyed to him ? 
Nor would it be a ſufficient Remedy in this Cate, 
That if the Thing ſhould be thus challenged by a 
third Party, the Perſon from whom we receive it 
ſhould be obliged to make it good 5; for after ſo 
long a Courl: of Time thouſands of Accidents 
might render him incapable of giving us this Satil- 
faction. And what grievous Commotions mult ſhake 
the Commonwealth, if, at ſo vaſt a Diſtance of Years, 
ſo many Contzacts were to be difannulled *, fo 
many Succeflions to be declared void, and ſo many 
Poſſeſſors to be ejected ? It was therefore judged 
ſufficient to allow ſuch a Space, as large as in Rea- 
ſon could be defired, during which the lawful Pro- 
prietors might recover their own. But if through 
Sloth and Neglect they ſuffered it to flip” ; the 
Pretor might fairly reject their too late Importuni- 


b De LL. I. xii. p. 990, 991. Edit. , ech. 


1 * . * .* * 
Plane tribuuntur atceffiones faſſeſtenum his, qui in lacum aliorum ſuccedunt, five ex contraftu, five voluntate ; Jredibas enim & 


— 11 laco habentur, datur accgſſis tejlatoris, Dig. 1. xliv. t. 3. De diverſis temporaſibus præſcript. & de acceſſionibus 
polleff. leg 14. F. i. Præterea nec vil ige quidem peſſi oni ulla poteſt accedere, ſed nec witio/a ei que vitieſa non ef, I. xli. t. 3. 


De acquir. vel amitt. poſſeſſ. leg. 13. 


Si guis loci vacantis pofſeionem propter ab ſentiam ent! nt 7 ' 

4 * ; em pr aut negligentiam Domini, aut guia ſine ſucceſſare deceſſerit, fine vi nanciſcatur. 
— ip ſe mala fide poſfideat (quia intelligit ſe alienum fundum occupaſſe) tamen fi alii bona fide accipienti tradiderit, piterit ei longa 
Pe — of acquirt, I nllit. I. ii. LS 433 Drutina pelo que prodefſe coeperat defuncto, & heredi S bonrorum Pfſefſori continua- 

, iſſe ſciat preedium alienum . Que H ille initium juflum non habuit, hæredi, & bonorum p:fſefſori, licet ignoranti, paß 


e ibi 1 7 © . 122 f 
Seffio non prodeſt, ibid. 12. Cum heres in Jus or:ne defundi ſuccedit, ignoratione ſua defuncti vitia non excludit 


uſucapere noch fo- 


terit, quod defunctus non potuit, Dig. xliv. t. 3. De diverſ. temp. præſcript. c. leg. 11. 


3 According to the new Roman Law, the honeſt Poſſeſſor preſcribes in Ten Years againſt a Perſon preſent, but not under Twen- 


ty Years againſt one abſent, although he that keeps the Thing b po it unj i 

* * - * 9 * 2 ſſe ſſed of t ſtl by ' #- * * * 2 . of , 4 * — 

— — biiinti annorum, leg. 11, & N 4 Tuſtin. A 1 IDES 1 vii, t. 33. De preſcript. langi tempo 
reicription for Moveables is gained in Three Years, whereas for Immoveables it is not gained under Ten Years againſt a Perſon 


r 2 , . . * * . * 
preſent, and Twenty againſt a Perſon abſent. Ne Domini matur ius ſuis rebus defraudentur 


cautum eft, ut res guidem mobiles 


er tr 5 ö f . : 
1035 1 1 * * a ſong 7 _ Polſelſione m (i. e. inter preſentes decennio, inter abſentes viginti annis) uſucopiantur, 
de os ids: 4 22 | bY x er = preſent, 1s meant ſuch as are in the ſame Country, whether the Eftate be in that Country, 
8 Dr, ke” : LEN = prefeript. longi temp. &C. M De Toulieu, my worthy Colleagne, has very well proved, 
fon of Jafinian is very unreaſo bl R F e praſentia & abſentid, mixtoque ex utraque tempore in Preſcriptionibus, that this Peci- 
Place where his Et * alonable. For, ſays he, it follows from thence, that when the true Owner has his Dwelling in the 
ate is ſituated, if the honeſt Poſſeſſor lives in another Country, the Owner has Twenty Years to diſcover and rc- 


claim his Effects. Whereas when both of them live in the ſame 


Province, the Proprietor is allowed but Ten Years for this, even 


thoup| _ x A 
Ow, _ _ _ ” in a ye 2 Now who does not ſce, that, in the firſt Caſe, it is much more eaſy for the true 
ofinian Nov 5 make 800 is Right, than in his laſt? The ſame Author points out a great Abſurdity in a Regulation of 
b ö. cap. S.) concerning the Vears of Abſence intermixt with thoſe in which the Owner was preſent. But the 
© wal not permit me to relate this, nor is this a Place to expoſe the Miſtakes of that Emperor and his Council. 


See Lib. v. c. 5. g. 5. following, at the End. 


5 It was a jadici ; 
and 3 1 by Aratus of Sicyon in Tally's Offices, I. ii. c. 23. Et guinguaginta annorum fofſefJiones mo- 
» propterea quod tam longo ſpatis multa hereditatibus, multa emptionibus, multa dotibus tenebantur ſine 


injaria. Ly, 
Zara. He did not think that Poſſeſlions of fifty Years ſhould be diſturbed, becauſe in ſo long a Time many Things in Inheritances, 


Purchaſes, and Portions might be held without an Injury to any. 


7 The Ron * N 
e Han Lawyers hold, That they who ſuffer their Goods to become ſubject to Preſcription, may be thought to alienate 


them. 47; 


bor. ſgnificat. leg. 38. in princip. 


enationis verb | 1 
um uſucapionem continet, Vix eſt-enim ut non videatur alienare, gui patitur uſucapi, Dig. 50. t. 16, De ver- 
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. And though it might ſo happen, that now and 

n a particular * Perſon loſt his Advantage of re- 
covering his Goods utterly againſt his Will, and 
without his Fault, only becauſe he was unable to 
find out the Poſſeſſor; yet the Damage and Incon- 
venience ariſing from that general Statuteto ſome few 
private Men, is compenſated by the Benefit it af- 
fords to the Publick. But we ought well to ob- 
ſerve, That, before we can charge the antient Pro- 
prietor with Careleſneſs and Sloth, we muſt ſuppoſe, 
That he had a convenient Seaſon to exert his Dili- 
gence, 

Hence it is highly agreeable to Reaſon and Equi- 
ty, That the Time during which a Country hath 
been the Seat of War, ſhall not avail towards Pre- 
ſcription : As Honorius particularly decreed, That 
no one ſhould reckon towards the procuring of Preſcrip- 
tion on that Space of Time in which the Vandals flaid 
upon the Roman Ground 

VI. But there's no Neceſſity, that, in order to 
aſſert the Juſtice of civil Governments, in eſtabliſh- 
ing the Right of Preſcription, we ſhould have Re- 
courſe (with a certain Author) to that Power of 
executing Puniſhment on the Guilty, with which 
the chief Magiſtrate .is inveſted. As if the Law 
denied an Action to thoſe, who, for ſo longa Time, 
forbore to challenge their own, for this Reaſon on- 
ly, becauſe the Parties deſerve to be put into the 
Liſt of Criminals, for ſuffering Preſcription to be 
pleaded againſt them; whilſt, by thus neglecting 
their Property, they not only prejudice the com- 
mon Good of the Society, but, likewiſe, ſin againſt 
their own Nature, which hath, in all Caſes, an eſpe- 
cial Regard to the publick W 2 And that 
therefore as Solon ordained a * Penalty againſt thoſe 
who were idle and negligent, ſo here the Neglect 
of the Proprietor is puniſhed with the Loſs of his 
Property. 

But indeed the principal Aim and Deſign of the 
Law concerning Preſcription is not to puniſh Mens 
Defaults in this Reſpect, but to provide, that the 
State be not diſturbed by uncertain Titles, and 
by Properties in conſtant Doubt and Suſpence, 
Though it is true, that by a Perſon's being denied 
to ſue for Recovery, when he hath long neglected 
it, he ſuffers ſome Loſs or Damage as a neceſſary 
Conſequence, 

Beſides, to be excluded from ſome Advantage, 
lying open to thoſe only who are vigilant and in- 
duſtrious in their own Affairs, doth not come up 
ſtrictly to the nature of a Puniſhment, For we 
certainly uſe a Figure when we ſay, That an idle 
Temper is a ſufficient Revenge to itſelf : Or, That it 
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is Puniſhment enough to the Slothſul and 
that, being ſhut out from all Poſts 1 Honour wir Jr 
conſtrained to paſs their Days in Obſcurity, W xo 
Beſides, the Aſſertion is not true, That thoſe why 
ſuffer their Goods to be with-beld from them by Pr 
ſcription, are really Offenders againſt the 4 
wealth, They indeed manifeſtly injure the Pub. 
lick, who either abuſe and ſquander away thei 
Subſtance, or whilſt they ſit brooding over it, = 
are „ only in Name, let it grow uſeleſ for 
want of Application. But now a Thing that i; 
gained by Preſcription, is however under the Care 
and Management of ſome Perſon ; fo as {till to be 
ſerviceable to the Occaſions of the Community 
And it is altogether the ſame Thing to the Stare 
whether ſuch a Piece of Ground, tor Inſtance be 
in the Hands of this Man, or of that, provided ir 
doth not he quite neglected, without any one to 
cultivate and improve it. 
To theſe Reaſons we may add farther, That 
when any private Perſon receives Advantage from 
another's Puniſhment, it is neceſlarily ſuppoſed 
that he was before conſiderably hurt or endamaged 
by the Party offending. Whereas he who com. 
menceth a Proprietor by the Right of Preſcrip1icy, 
can, on no Account, be ſaid to have ſuffered Harm 
from the Neglect of the Party, whom he thus ſuc- 
ceeds, Nor doth he rightly apply to the preſent 
Purpoſe thoſe Words of Book xvi. t. 3. D. Depo- 
He that 
** hath deſerved ill of the Publick by embezzling 
*© what was delivered to him in Charge, ought to 
*© be left to ſtruggle with Poverty, that he may 
„ ſerve for an Example to deter others from 
„ Wickedneſs.”? 
Since then the Law concerning Preſcription is not 
a penal Statute, it is idle to diſpute, why the Negli- 
gence of the Proprietor ſhould be rather puniſhed by 
the Loſs of the neglected Goods, than by ſome 
pecuniary Mulct. Though it is very evident, that 
ſuch a Mulct could not procure the true End of 
the civil Conſtitutions in this Aﬀair, which was, 
* To cut off all thoſe Suits and Quarrels that 
* would for ever have been ſpringing up, and to 
* enſure, at leaſt, a quiet Enjoyment to long Pol- 
ſeſſors, whoſe Caſe entitles them to more than or- 
* dinary Favour.““ 
For, in the firſt Place, the Matter muſt have been 
brought into Court by the Claim of the tormer 
Proprietor, where the Cauſe would have been the 
more difficult and perplexed, by reaſon of the 
Things continuing ſo long in other Hands ; and 
then the preſent Poſſeſſor was to be ejected, whence 
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1 This Ignorance of the antient Owner hinders not the Pr.ſcription. The Civil Law orders bo ſo, that he who loſeth the 
Poſſeſſion ot his Goods may claim them again, if he can diſcover in whoſe Hands they are; but it dot 
Tutely neceſſary that he ſhould actually diſcover them. The Proof of that Condition, ſays the Emperor Juſtinian, would ron us inta 
new Perplexities. Ut bono initio poſſe H tonem tenentis, & utrinſque partis damicilio reguiſito, fit expedita queſito pro | 
NULLA SCIEXTIA wel IGNORANTIA EXPECTANDA, ne altera dubitation*s inextricabilis oriatar occaſio, Cod. I. M. 
De pra ſcript. longi temporis, &c. leg. 12. It is ſufficient then that we have Reaſon in general to * 
whom the Poſſeſſor preſcribes has a competent Knowledge ; and it was from the little Appearance of ſuch a reſumption, that the lam 
Emperor was obliged to prolong the Time of Preſcription, which according to the Laws of the Twelve Tables was but one eat 
; is res alienas, Ttalicas tamen, bona fide poſſidebat per biennium, miſert 1018" 
Domini excludebantur, & nullus eis ad eas reſervabatur regreſſus, que & neſcientibus Dominis procedebant, quo nibil inbumanius trat. 
S; Homo ABSENS Cf NESCIENS TAM Axcusro TEMPORE suis CADEBAT Pos$ESSIONiBUS, Ibid. t. 31. 
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Moveables, and two for Immoveables, Sed &., 
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2 See Grotius, fib. iii. cap. 9. F. 13. not. 4. This Law ſubſiſted only for a Time, and it is for this Reaſon Trelovian has rot 

inſerted it in the Code, and the learned Fagues Godefrei has obſerved, in his Commentary upon the Theodofic 

The Rule, That Preſcription has no Courſe during Time of War, is borrowed from the Cann Law, and 

ſult upon this Head a Diſſertation of M. Bobmer, De eo quod juſtum eff, durante Juſbitia, F. 13. &. publiſhed in 1795-, 

with a Mark of Infamy, and excluded the Privilege of mounting | 
T-ibune to harangue the People. See Meurffus Themid. Attic. lib. ii, cap. 10. This is probably the Puniſhment of whic 
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ip would ariſe. For if the Fine were 
N 5 Magiſtrate, then the Poſſeſſor's juſt 
T ie and honeſt Intentions were likely to ſtand him 
in no ſtead. Nor if the Poſſeſſor himſelf were to 
receive the Fine for a Comfort and Recompence, 
would all the Doubts be hereby reſolved, Becauſe, 
ould the Fine be leſs in Value than what the Poſ- 
ſeſſor loſeth by quitting his Hold, he muſt {till be, 
in Part, a Sufferer : But were 1t as much, or more, 
then the antient Claimant would get little by his 
Suit. Therefore there cannot be, in the Point be- 
fore us, a more ready Way to Peace and Quietnels, 
than to declare, that, after the Term of Years ap- 
pointed for Preſcription, the Right of the former 
Owner ſhall ceaſe and be extinct. 

VII. By what Law Preſcription was firſt ſet on 
Foot, the Learned are not well agrecd : Moſt a- 
ſcribe its Original to civil or poſitive Law, and op- 
poſe it to thoſe Methods of Acquiſition, which are 
commonly ſaid to proceed from the Lato of Na- 
tions. Nay, Cujacius goes fo far as to affirm, That 
Preſcription really comtradifis the Law of Na- 
tions, in that it takes a Man's Property from him, 
without his Conſent : That it interferes, likewiſe, with 
natural Equity, though only for the Sake of publick 
cod; whilſt it endamageth private Owners, but turns 
to the Benefit and Advantage of the Community, To 
which De Roy anſwers, * That each particular Pro- 
prietor, in ſubjecting himſelf to thoſe Laws woich eſta- 
bliſh Preſcription *, doth, at leaſt, implicitly conſent to 
that Tranſlation of his Right. Another Reaſon urg- 
ed by Cuyjacius, to prove this Eſtabliſhment to be 
contrary to the Law of Nations, is as follows: 
That, according to the ſaid Law, no Man can conſti- 
tute another as the true Proprietor of a Thing, unleſs 
he were himſelf ſo before : Whereas, by the civil Law, 
he who receives a Thing from one who was not the 
Proprietor,may yet obtain the Property of it himſelf, 
if he can preſcribe for it in the uſual manner, To 
which De Roy © again replies, That in the Buſineſs 
of Preſcription the Seller, or any other Non proprietor, 
conveys nothing more than the Title and honeſt Poſſeſ- 
fion ;, but that the Property is wholly added either by 
the landing Law, or by the public Magiſtrate, who 
even, according to the Law of Nations, is inveſted with 
juſt Power to make new Ordinances, and to transfer 
Properties from one Perſon to another, out of a fair 
and reaſonable Regard to the public Good; the Party, 
who thus ſuffers for his exon Neglect, really conſenting 
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to this Conveyance of his Property, or, at leaft, being 
preſumed to conſent by his long Silence. | 

Some maintain Preſcription to proceed from civil 
and prſitive Law, upon the Strength of this Argu- 
ment; that in caſe a Man hath not originally ob- 
tained a Right on ſome other Bottom, the bare 
Length of Time can give none, as being deſtitute 
of all Power to produce any Effect. For though 
every Thing, ſay they, is done in Time, yet Time it- 
ſelf can do nothing. = 

Now as to the Reaſon here propoſed, thus much 
indeed is certain,. That it depends wholly on the De- 
termination of pofitive Law, why Preſcription ſhould 
be rather compleated at the Tenth or Twentieth Year 
(fer Inſtance) than at the Ninth, or the Sixteenth : 
Yet no one can deny but that the Conſent of all 
Nations, to which they were moved by the Care of 
the common Peace, might be able to aſſign ſome 
moral Efficacy to the Courie of Years z. at leaſt 1 
far, as that in Proceſs of Time ſome certain Pre- 
ſumptions and Favours, on the fide of Perſons in 
Poſſeſſion, ſhould be granted to defend and confirm 
their Right, though attributed to ocher Cauſes than 
the bare Time itſelf. For though pure natural 
Reaſon, and the Agreement of all the World, do 
not fix any one Point of Time as the neceſſary Con- 
dition of obtaining a future Right, yet chey might 
allow this Effect to a Space of very conſiderable 
Extent and Latitude, . 

Others have choſe to expreſs themſclves doubt- 
fully and timorouſly in the Matter; being ſenſible 
of the vaſt Advantage which the Law for Pre- 
ſcription brings to the Publick ; they thought it 
probable, that from the very Nature of the thing, 
and its Antecedency to any poſitive Ordinance, Pre- 
ſcription is of Force to transfer Property; ſince na- 
tural Reaſon, in the ſtricteſt manner, commands the 
doing of thoſe things which conduce to the com- 
mon Benefit and Peace, But then they qualify this 
Aſſertion, by adding, That though the Light of Rea- 
ſon ſuggeſts, that the Thing is highly fitting, and that 
"tis expedient it ſhould be enafted by a poſitive Conſti- 
tution, yet *tis not altogether ſo neceſſary, as to be im- 
mediately eſtabliſhed by the meer Law of Nature. 

Again, many do notſcruple to acknowledge, that 
Preſcription is not repugnant to the Law of Na- 
ture, and, conſequently, that it may be pleaded as 
a fair Title amongſt thoſe who are wholly govern'd 
by the ſaid Law, in relation to each other, and lay 
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This is a very good Reaſon. For the Laws may limit the Right of Property many Ways, 
another without expreſs Conſent, nay, ſometimes, againſt the Will of the antient Proprietor. So that though Preſcription had no 
other Foundation than the Law of Nature, yet it would not be unjuſt, that the Laws give it an Aathorit 7 | 
lame State. But, as I ſhall ſhew hereafter, it is ſo far from being contrary to natural Equity, that it is very 
Conſequence of the End and Deſign of Property itſelf. Upon the whole, a good Detlign is neceſſary to preſcribe with a good Con- 
ſcience, as I have ſaid, n. 3. pag. 442. whether the civil Laws require it or no. I, alſo, ſuppoſe, ptic x 
long enough, as we ordinarly reckon it. For, in my Judgment, an honeſt Man could never hav 
Romans, when the Preſcription for moveable Goods was made in one Year, and immoveable in tw 
did acknowledge there was ſome Injuſtice, as I have ſhewed before, n. 4. pag. 443. Upon this Footin 

not an edious Law, and inconſiſtent with the Law of Nature, although Mr. Placette fays it is, and in bys Treatiſe of Reſtit 
v. c. 6, compares it to an unjuſt Decree, which yet does not free from the Obligation to Reſtitution. He aſſerts, . That 
of God does not admit of this Law, and that the Jubilee always reftored the [ 

But this has no relation to the Right of Preſcription. God, for Reaſons arifin 


: forbad the perpetual Alienation of their i | . 
general, as Mr. La Placette exprefles it. See 1. v. . * 9.4. following. 1 r ee Elites f und act bf their Gooth 
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In fine, there is nothing in the Law of Meſes that 


< DOR Example he brings, th ; | 
perpetual Alienation of Lands is odious, and not conformable to natural Law. The Aber Example Wie ths A 


at better applied. Although the Febuftes had maintained themſelves ſeveral Years in the Poſfeili e Ci 
fie God had given the Children of 1/-ael all the Land of Canaan, yet David drove them from * b Fi 45 
0 ach n0 Conſequence can fairly be deducted ; and Mr. La Placetre ought to remember, that when the ping TY 
| in ande. which they affirmed to be theirs, Feptha oppoſed them with this Argument, That the Iſraelites had enjoy- 
| ++-.cable Foſſeſſion of them three hundred Years, which was enough to ſecure the Property to them, See Judges xi. 25 Ne 
| | 2 2c, 
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the Foundation of it in the facit Dereliction of the 
former Proprietor : For the Proof of which en, they 
ſuppoſe * before-hand, That Nature allows eve- 
* ry Man to renounce and abdicate his Right, 
&« when he thinks ft to hold jt no longer. Now, 
that this Deſire of abdicating ſhould be able to 
*© produce any Effect, in relation to others, *tis 
* neceſſary that it diſcovers itſelf by ſome certain 
* Tokens; it being incongruous to human Na- 
© ture to derive any outward Efficacy from the 
* bare internal Acts of the Mind. Theſe Tokens 
ce are either Words, or Deeds, If the Will be ex- 
* preſs'd by Words, then there is no nced of wait- 
ing for the Term of Preſcription, ſince the Right 
js immediately transferr'd on the other Party. 
« And it is the ſame when a Man declares his Re- 
* ſolution concerning a thing by ſome poſitive 
© Deed; as ſuppoſe, if he either caſt it from him, 


* or abandon it; unleſs the Circumſtances be ſuch, 


* as that we ought to conclude, that he either 
& rejected, or relinquiſh*d it only for a Time, with 
* Intention to demand and reſume it again here- 
e aſter * Thus if the right Owner of a tl ing 
ce ſhall knowingly deal and bargain about the ſame 
* thing, with another who hath the actual Poſſeſ- 
© ſion of it, he ſhall juſtly be deem'd to have given 
* up his own Right, ſo that it ſhall fall and be 
* extinct upon the very Moment of compleating 
any ſuch Bargain and Tranſactions. Preſcription 
© therefore can take place in thoſe things alone, 
& which the former Owner hath not renounced ei- 
ther by Words, or by any expreſs Deed, or 
« overt Act; but in which we preſume his Inclina- 
ce tion to leave them, from his neglecting to en- 
« quire after them, and to challenge them again. 
* For even Non-performance or Omiſſions, con- 
c ſider'd with their due Circumſtances, do, in mo- 
& ral Account, paſs for actual Deeds, and may 
e prejudice the Non-performer *. But, before we 
* can preſume upon a Man's Intention from ſuch 
© an Omiſſion, *tis neceſſary that the Omiſſion 
e aroſe from pure inculpable Ignorance, Where- 
* fore thoſe, who are in Poſſeſſion of other Mens 
* Goods, then only gain the Property of them 
* by the tacit Conſent of the former Owner, when 
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n * knows them to be thus poſſeſs'd, and yet for. 
ars to challenge them upon a convenient © 

** portunity. For there can no other Reaſon be 

aſſign'd, why a Perſon who thus knows +] 

cc p , e 

Matter, and hath his free Choice to determin 
** accordingly, ſhould yet be utterly negligent Ry 
ſilent in it, but this, that he hath no longer an 
Care or Concern for the thing detained, nor wil 
cc 7 

reckon it his own for the future *, 

* Farther, As to the raiſing this Preſumption 
* of a Man's voluntary Neglect to demand his 
Property, Length of J ime affords a very ſtron 
* Conjecture: For *tis hardly poſſible, but that is 
* a Courſe of many Years we ſhould gain Intelli. 
e gence that our Goods are in other Hands, and 
have Opportunity of recovering them, or at leaſt 
** of interrupting the Poſſeſſor's J itle, by declaring 
*© and proteſting againſt it. 

Again, If we were at firſt hinder'd from pur. 
c ting in our Claim thro' Fear, this Fear too will 
jn time, vaniſh, and we ſhall be, likewiſe, able 0 
provide ſo well for our own Security, as to be 
“in no Danger of ſuffering from the unjuſt De. 
* tainer, 

As to the Objection , That no one can ec % be 
preſum*d to throw away his n; ** *Tis anſwer 
** by affirming, on the other Hand, that no one can 
* be thought willing, that a thing which for ſo 
«e vaſt a while he hath not at all regarded, nor 
given any one Indication of Care about it, 
* ſhould any more appertain to him. 

Tho? all this be very plauſibly alledg'd, yet *ts 
certain that a long continued Silence doth nor al- 
ways give us ſuſficient Ground to ſuppoſe a tacit 
Dereliftion. For, as it may happen, that a Man, 
for the longeſt Space we can fix, might either have 
been ignorant of his Right, or hinder'd from aſ- 
ſerting it thro* want of Power and Apprehenſion 
of Danger; ſo again, if he claims his Goods, 
tho' after never ſo long a Seaſon, tis maniſeſt that 
he did not before abſolutely abandon and give 
them over. And, conſequently, this Foundation 
for Preſcription will not be ſuch, as ſhall hold uni- 
verſally, or extend to all Caſes. 

As to that other Reaſon offer'd by Grotius *, to 

prove 
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Dunſt, 3. in Gratian. 1 


—— 


1 We may conſult Mr. Vieribef *s Diſcourſe already quoted, wiz. Findicie Grotiani Dogmatis de praſeript. inter gentes liberas, 
$. 9, Sc. where he makes a kind of Comment upon that Place of Grotius, M. Thomaſins, in his Diſſertation cited above 
(F. 2. not. 5.) De fundamentis in doctrina de praſcript. & dereliftione Gentium tacitd, &c. has endeavour'd to prove F. g. & 
that Grotius does not found Preſcription, among Members of the ſame civil Society, upon the tacit Deſertion of the Owner. 
But if the Reader will examine well the Sequel of that Author's Diſcourſe with my Notes upon it, he will find that this was the 
true Principle of that great Man; and that he diſtinguiſhes this ſort of Preſcription from that which took place between Nat- 
tions, only with reſpect to Time, and thoſe other Effects of Right, which may be determin'd by the civil Law. | 

2 Grotius comes at length to the Concluſion, and having anſwer'd directly in oppoſing the Reaſon which our Author himfelf 
confutes afterwards, he inters, that we ought to ſuppoſe every Man honeſt 'till the contrary appears. | - 

3 In truth the Silence of the Proprietor proceeds commonly from theſe Things only, wiz. either he knows not who hath his 
Goods, or he is ignorant of his own Right to them, or he hath ſome Reaſon, more or leſs ſtrong, why he doth not put in his 
Claim. So that we can't lay it down for a Principle in general, that there is a tacit Forſaking of Goods properly io called. Tis 
almoſt always againſt a Man's Will that he ſees himſelf depriv'd by the Effects of a long Poſſeſſion; and if the civil Laws ſup- 
poſe the voluntary Negligence of the antient Owner, they ſuppoſe no leſs the Poſſibility, which I have obſerved above, n. 1. P'$- 
444. Men are not commonly ſo careleſs as not to know their Intereits, nor ſo indolent, as not to maintain them, eſpecially when 
the thing in Queſtion is conſiderable. And the Pre/cription is made moſt commonly not only againſt the. Proprietor of the thing 
himſelf, but againſt his Heirs, who are very ſubject to be ignorant of their Right, or are unable to preſerve it by a ſimple Fro- 
teſtation. We muſt find out ſome other Principle which ſuppoſes rather the Sentiments that the antient Owner ought to be ol, 
than what he really is. And this, in my Opinion, will not be hard to find, if we attend to the Nature and Dcizn of Pro- 
perty itſelf. J ſay then, that the natural Uſe and Effect of the ſettling of Property of Goods is not to aſſure every one of a per- 
petual Right of what once belonged to him for ſo long a Time as he thall be diſpoſſeiſed againſt his Will. In reality the Dura- 
tion of the Right of Property depends not abſolutely on the Length of Poſſeſſion, as I have ſhewed above, c. 6. F. 1. n. 1. 115 
would reduce Right to nothing, and deſtroy the End for which it was eſtabiiſh'd. But yet it is not leſs contrary to that End, 
that the longeſt Poſſeſſion of another ſhould deſtroy his Claim, who has not voluntarily renounced his Right to ſuch Coods #3 


are 


Cray. XII. 

erelickion may be preſum'd from long 
— we muſt not believe that Men are ſo 
uncharitably diſpos'd towards each other, as that they 
would ſuffer any Perſon to continue in a perpetual 
Courſe of Sin, for the ſake of a periſhable Enjoyment ; 
this doth not at all affect the preſent Queſtion. For, 
beſides, that it ſeems a little too ſimple to flatter 
ourſelves with ſo large Promiſes of Mens Con- 
ſciences and Piety; he that comes to a Poſſeſſion 
by honeſt Means, and with Innocency of Inten- 
2 (and him only we have pronounced capable 
of commencing Proprietor by Preſcription) is really 
in no Sin; becauſe the Manner of his obtaining 
the Poſſeſſion fully perſuades him, that he obtain'd 
the Property together with it. And it doth not ap- 
pear that any Man is obliged voluntarily to call in 
queſtion his own Right, eſtabliſhed upon a lawful 
and probable Title. But if the detaining of ano- 
ther's Goods, after this manner, were indeed in it- 
ſelf ſinful, the Guilt were to be taken off, not by 
the Silence of the Owner, but by his expreſs Con- 
feſſion, and the Renunciation of his Right, did he 
reſolve to give full Relief and Satisfaction to the 


Poſſeffor's Right would not be owing to Preſcription, 
but to the ſolemn Act of the former Proprietor. 
IX. Amongſt theſe different Opinions this ſeems 
to be clear and evident, That as the Propriety of 
things was introduced out of a regard to the com- 
mon Peace, ſo it flows as a Conſequence from the 
ſame Principle, that they who have been let in to 
the Poſſeſſion of any thing upon a fair and honeſt 
Preſumption, ſhould, at length, be ſecured in the 
Enjoyment of it; and that others ſhould not be 
allowed to raiſe perpetual Suits and Quarrels about 
their Title. But the particular Space of Time within 
which ſuch an innocent Poſſeſſion grows up to the 
Force and Strength of Property, we do not find 
preciſely determined, either by natural Reaſon, or 
the univerſal Conſent of Nations ; but it is to be 
adjudg*d by the Opinion of good and true Men 
upon the Caſe, not without ſome conſiderable De- 
gree of Latitude. Yet ſo as that this Latitude ſhall 
not be cavill'd and pick'd at, with the like So- 
phiſtry as Horace hath uſed on another Occaſion : 


Scire velim chartis pretium quotus arroget annus : 
Scriptor abbinc annos centum qui decidit, inter 


Add Ziegler ad Grot. loc. citat. Sect. 8. 


or P reſcriþt ion. 


Conſcience of the Poſſeſſor. But, in this Caſe, the 


Perfectos vetereſque referri debet, an inter 

Viles atque novos ? excludat jurgia finis. 

Eft vetus atque probus centum qui perficit annos. 

Quid, qui deperiit minor uno menſe vel anno, 

Inter quos referendus erit ? vetereſne poetas, 

An quos & preſens & poſtera reſpuet etas ? 

Ie quidem veteres inter ponetur honeſte, 

Qui vel menſe brevi, vel toto eſt junior anno. 

Utor permiſſo, caudeque pilos ut equine | 
 Paulatim vello, & demo unum, demo etiamunum, &c. 

Epiſt. iii. hb. i. ver. 35, Cc. 


I'd know what Years an Author”s ripe for Fame; 
Suppoſe a Century gone; where ſhall his Name 
Be fix*d ? Pch* antient Roll of finiſh'd Wit, 
Or the vile modern ? Let the Bounds be ſer. 
He's old and ſtanch at a full Century's Date. 
What if he drop'd a Month, a Year too late; 
With the old Heroes ſhall he ſhare the Prize, 
Or fink with thoſe our Children ſhall deſpiſe 
Upon their Father's Judgment? We'll preſume - 
Him of full Age, who comes ſo near the Sum, 

Pl hold you to't, *till by Degrees I clear 

The Horſe's Tail, and pick it Hair by Hair. 


But, in fixing the particular Period, a Regard ſhall 
be had both to the antient Owner, and to the new 
Poſſeſſor. To the former, leſt he ſhould be too ſoon 
excluded from the Privilege of following arid find- 
ing out what he had loſt, In which Point natural 
Equity requires that Preſcription ſhould not be com- 
pleated in ſo little Time between abſent Parties, as 
between thoſe who are both on the Spot. To the 
latter, leſt he ſhould undeſervedly ſuffer Damage, 
when *tis too late for him to gain Redreſs by con- 
victing the firſt injurious Detainer , from whom 
the thing was honeſtly receiv'd ; or when the thing 
is ſo riveted to his Fortunes and Eſtates, as to make 
the chief Bottom upon which they depend. Hence; 
inaſmuch as moveable things paſs in Commerce to 
others more frequently than Immoveables, ſo that 
having gone thro' ſo many Hands, *tis more diffi- 
cult to find out the Perſon by whom they were firſt 
convey'd, tis but reaſonable to allow a longer 
Space for the recovering the former than the latter; 
eſpecially, ſince thoſe, likewiſe, much ſooner ſuf- 
fer and decay by Uſe than theſe: For it would 
little avail the former Proprietor to receive his 
Goods when impair'd, waſted, and render'd 
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are not in his Power. All our Goods which we enjoy are of that nature, that a thouſand Accidents can deprive us of them 

againſt our Will, and make them paſs innocently into another's Hands. They are deſigned to maintain Commerce in the 
World, and fo to remain no longer in the Patrimony or Family of the Proprietor, to whom they are often leſs Uſe in themſelves, 
than by the Power they give him by parting with them, to furniſh himſelf with ſomething he wants. Moreover, if the End of 
Property requires that the Proprietors ſhould enjoy what they have peaceably, and not be in danger of loſing their Right from 
the Moment that they are no longer in Poſſeſſion of a thing, it is no leſs requiſite, in my Judgment, that he who believes, and 
has Reaſon to believe himſelf the lawful Proprietor, ſhould not always be ſubje& to be deprived of what he has honeſtly 
got, and to which he has a juſt Title. It may be every one's Caſe, and no Man can be certain that there is no ſecret Fault in 
the Acquiſition he is poſſeſſed of. Beſides, in things of a moral Nature we muſt judge according to Appearance, and according 
to the common Proverb, Not to be, and, Not to appear, are all one. So that when a putative Property, if I may ſo ſpeak, pro- 
duces the ſame Effect as a more real and more inconteſtable one, while the Right of the true Owner does not appear, theſe two 
forts of Property may well paſs for one and the fame in Time, and the Right of the putative Proprietor may quite exclude the 
Claim of him who might revive his. This is the more juſt, becauſe the contrary 12 produce a thbuſand J roubles in Society; 
and the greater the Number of honeſt Poſſeſſors are, through whoſe Hands the things have paſs'd ſacceſſively, the greater Right 
will the laſt Poſſeſſor have, how ſmall a Time ſoever the others may have kept it. From whence I conclude, that the antient 
Owner, and much more his Heirs, ought at the End of a conſiderable Time to renounce freely all their Pretenſions, and that 
if they do not, the Right of the honeſt Poſſeſſor is not a whit the leſs well founded. There is nothing to be perceived, as we 
ſuppole it, neither in the Nature of the thing itſelf, nor in the Quality of the Perſon of whom he held it, that can give him 
occaſion to ſuſpect that there is any DefeR in his Title; and 'tis not his Fault, if he, to whom it appertains, without knowing 
it, has not diſcover'd, or not been earneſt in ſearching into it. In a Word, it is a ſimple Misfortune for the antiegt Proprietor 

for which he has Reaſon to comfort himſelf: And if the Poſſeſſor become at laſt the true Owner, is ſometimes obliged to give 
him any thing, it is not by the Rigour and Rule of Juſtice properly ſo called, but by a free Motion of ſome of thoſe Virtues 
that require us to releaſe our Right, as if a rich Man had preſcrib'd againſt a poor Man, or one in mean Circumſtances, Q. 


* The Original in all the Editions of it has per Evictionem. This is an Inadvertency of our Author, who doubtleſs meant 
fer Eyidionis freſtationem, | 
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unfit for his Service. And tho? a Man, at his firſt 
gaining ſuch-a thing of another*s, .may have made 
a very advantageous Bargain, or tho? his Title coſt 
him little, yet it ſeems hard, and an cbvious mat- 
ter of Complaint, that any one ſhould be forced 
to part with a thing that hath now a long Time 
grown, as it were, into his Patrimony and Inheri- 
tance :- And the rather, becauſe, on the other hand, 
we have Reaſon to believe, that he who hath con- 
tentedly wanted a thing during a great part of his 


Life, within which he hath.been able to make ſuf- 


ficient, Proviſion for himſelf by other Means, will 
not think it an Injury or Hardſhip that he be obli- 
ged to want it for ever. To which may be apply'd 
that of Tully, Off. ii. c. 22. Where's the Equity, that 
an Eftate, poſſeſs'd many Years before, ſhould be got by 
bim that had it not, and be loſt by him that had it ' ? 
See the Story of Aratus the Sicyonian in the next 
Chapter. So that upon taking in all theſe Conſider- 
ations, it will be no difficult Task for a fair and 
honeſt Arbitrator to find out ſuch a Term for Pre- 
ſcription in particular Caſes, as ſhall, be agreeable 
to natural Equity. Tho? *tis the better Way in civil 
Stares, that all the Points of Controverſy may be 
brought within a narrow Compaſs, to fix in gene- 
ral ſome certain and neceſſary Bounds, at which 
Preſcription ſhall commence valid, according to the 
Nature of the Subject. We arc therefore altogether 
of Opinion, that Preſcription, as. it abſtracts from 
the Points of Time eſtabliſn'd hy civil Ordinances, 
is, as it were, the Corollary or Appendix of Pro- 
perty. And, by Conſequence, that, when the Pro- 
perty was firſt introduc'd *, it was, likewiſe, agreed 
upon by general Conſent, for the ſake of the pab- 
lick Peace, that he who poſſeſſed a thing in his own 
Name, neither by violent Detention, nor by frau- 
dulent Concealment, nor by a precarious Title, 
ſhould be preſum'd the true Proprietor of it, *till 
any one was able to prove the contrary: And that 
he who had held a thing honeſtly obtain'd, a very 
long Seaſon, during which any Man of ordinary 
Diligence would have enquired after his own, ſhould 
defend his Hold againſt the tardy Claimant, who 
ſo long neglected to make his Challenge. 

X. Upon theſe Principles, and if we place the 
Reaſon of Preſcription not barely in the Dereliction 
of the former Owner, we may, with the more Eaſe, 
reſolve this very intricate Queſtion, Whether or no, 
or after what manner, Children, not come into the 
World, can loſe their Right by the tacit Dereliftion of 
their Parents and Anceſtors ? Which we may under- 
ſtand two Ways; either of ſuch Preſcription as was 
compleated before the Children were born, or of ſuch 
as only commenced in their Father's Time, and was 
compleated at his Death. In the former Senſe, if 
we take the negative ſide, we are encounter*d with 
this Difficulty, that Preſcription, thus underſtood, 
will not, in the leaſt, contribute to the Peace of Em- 
pires and Dominions; moſt Goods being in their 


Lib. ii. e. 4. 5. 10. n. 2. 


obtain'd any actual Exiſtence, Nature hath the whole Government of us, and caſts us into what Fortune ſbe pleaſeth. Our trut 17 


and Value then commenceth, when aue are at our own Diſpoſal. 


mittend. & Lib. xxxviii. t. 16, I. 7. D. De ſuis & legitim. hæred. & Lib. I. t. 16. I. 231. D. De verb. fignif. 


b M. Senec. Contraver. 1. 1. c. 6. p. 93. towards the End, Edit. Gronov. Befor! a 
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Nature capable of deſcending by Inher: 
Poſterity; and therefdre 3 G in A 9 
Preſcriber to overthrow the Claim of the Fath p 
if the Son might afterwards renew the Suit Be 
if we incline to the affirmative Part, it will cen 
ſtrange, how Silence or Negligence ſhould 8 
dice thoſe who were unable to prefer an Agio gl 
ſo much as to ſpeak a Word, and indeed 25 
were not yet in Being; or how the Default of = 
Perſon ſhould thus turn to the Damage of anothe. 
Which Doubt Gretins * hath ſolv'd by the fal. 
lowing Remark : That a thing not yet exiſtent _s 
have no Accidents, ſo a Perſon, who is, as yet, w part 
of Nature, can have no Right, and, conſequently 
nothing can be ſaid to be taken from bim . By hin. 
who is as yet no part of Nature, we mean him why 5 
not conceiv' d, not he who is conceiv'd, but not bern. 
Becauſe the latier, in many Inſtances of Right 3 1 
already ſuppos'd to be © Member of human Soeiety 
It may be added, in Confirmation of this Judg. 
ment, That. Goods of Parents only then begin 
to belong to their Children, when the Parents them- 
ſelves hold and enjoy them, till the very Time at 
which the Children ought to inherit them, Which 
Rule may be thus extended to a larger Compaſ. 
He that is not yet in Being can acquire no Ni 
unleſs by the Intervention of another already % 
Being, from whom the Right ſhall be deriv'd to 
him upon his coming into the World, yet ſo a 
that it ſhall obtain no Effect in relation to him, 'til 
after he is actually born. And this happens when 
any thing is acquir*d or deliver*d to another, to be 
held in ſuch a manner as that he ſhall be able to 
tranſmit it to his Succeſſors. Yet here there is an 
obſervable Difference; for ſome things are ſo con- 
ferr*d on another, as that the Intereſt of the Giver 
is not: at all affected, whether the thing deſcend to 
the Heir, or not; though, ſo far as he is concerned, 
he grants the Receiver free leave thus to tranſmit 
it. But other things are conferr*d after ſuch a fort, 
as that the Donor retains a Right over the Manner 
of holding, which he himſelf appointed, fo that i 
cannot be altered without his Conſent, Now 
which ſoever of theſe Ways we ſuppoſe a thing 
poſſeſſed by any Man, with the Power of ttanſ- 
mitting it to his unborn Poſterity, if it happen, by 
any means, to be intercepted or alienated before 
the Birth of the Heir, he is not the leaſt injured 
thereby ; unleſs the Title or Pretenſion to it (if 
not the thing itſelf ) were expreſly left him in the 
manner of an Inheritance. For, in the former Caſe, 
ſince both the thing holden, and the way of hold- 
ing it are fully in the Poſſeſſor's Diſpoſal, if he 
convey it away from himſelf; or if, by any Change 
whatſoever, it ceaſe to be his, all the Right he had 
to it is immediately extinguiſhed ; and, conſequent- 
ly, cannot be derived upon his Heir as yet unborn, 
who can claim no Right to Goods of this Nature 


held by his Anceſtors *, but what they _ to 
i In, 


4 


e Vid. lib. xxxvii. t. 9. 1. 7. princ. D. De ventre in 


— 


* 


buit habeat, qui autem habuit amittat ? 


2 There needs no Agreement to be ſuppoſed. See what is ſaid n. 3. pag 446. The Author argues upon the falſe 


The Latin of Cicero is, Quam autem habet aquitatem, ut agrum multis annis, aut etiam ſeculis ante poſſeſſum, qui null un b 


No- 


tion he has formed to himſelf of the Original of Property, which we have confuted in its Place. 


See l. 1. c. 1. F. 7. above. 


4 The Words of the Roman Law are, Item Labeo ſcribet etiam eum, qui poſt orig patris ſenatoris natus fit, quaſi ſenat 
inn offi, Sed. proprie ſenatoris filius dicetur is, cujus pater ſenatu motus eſt, antequam ifte naſceretur. $i quis ne? 
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. as it were, from hand to hand, after he is 
2 1 But, in the latter Caſe, inaſ- 
much as the prime Donor ſtill reſerved to him- 
ſelf a Power over the Tenure , if his Conſent 
be obtained, the Poſſeſſor doth not at all damnify 
thoſe that come after him, ſhould he either alie- 
nate the thing, or give it over for loſt, by whate- 
ver Accident it was convey'd from him. Tho' 
all this be true, yet Piſiſtratus was of another Opi- 
nion, as appears from his Epiſtle to Solon, where 
he gives the following Reaſon, amongſt others, for 
his ſeizing on the Government; I have not uſurped 
what belong d to others ; I only claim that by my own 
juſt Right and Title, which the Athenians, having firſt 
confirmed by Oath to Codrus and his Family, aſter- 
wards took away * . 

The Queſtion taken in the latter of the two. 
Senſes, which we obſerved it to be capable of, is 
denied by the Civilians ; for they ſay, That Pre- 
ſeription, heretofore begun, ſtops during the Years of 
Minority * , and upon their Expiration runs on effectu- 
ally again. Yet I am of Opinion, there may be a 
Caſe, in which the Favour of Poſſeſſion ſhall o- 
ver-balance the Favour of Minority: As for In- 
ſtance, ſuppoſe it ſhould ſo happen, that when I 
want only a Month or two of compleating my 
Preſcription, and it is morally certain that the 
antient Proprietor will not, within that Space, give 
me any Trouble about the Title, and if he ſhould 
then deceaſe, leaving an Infant Heir, it would 
be unreafonably hard, if after five and twenty 
Years Poſſeſſion I ſhould be thruſt out of my Hold 
for want of thoſe two Months: Eſpecially, if it 
be now impoſſible for me to recover Damages of 
him, from whom I received what is thus challeng- 
ed; as I might have done, had the Diſpute been 
ſtarted before the Goods devolv'd upon the Minor, 
Here certainly, if the Buſineſs be referr'd to the 
Arbitration of an honeſt Man, and one who knows 
that the Grounds and Reaſons of Preſcription are 
not to be drawn barely from the Neglect of the 
former Owner, he will give Judgment for me ra- 
ther than for the other Party. Nor doth it ſeem ſo 
very grievous, that a Right which under the Fa- 
ther was, as we may ſay, at its laſt Gaſp, ſhould 
utterly expire under the minor Son : And eſpecially, 
becauſe Men eſteem it a much greater Hardſhip to 
let go a thing which they have held a conſiderable 


2 Diogen. Laert. in Solon. I. i. 5. 53. 


or Preſcription. 


d Add Grot. dict. loc. Sect. 2. 
* In Zonaras, Tom. iii. ad ann. 354. See likewiſe Herodian, |. vi. c. 6. 
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Time, than to be debarr'd of what is not yet come 
to their Hands, 

XI. From hence it appears, that they too ?, 
who are ſubject to no common Law beſides that 
of Nature and Nations, may alledge, againſt each 
other's Claim, a long, uninterrupted, and honeſt- 
ly obtained Poſſeſſion : And fo much the rather, 
as publick Poſſeſſions cannot be diſturbed without 
far greater Confuſion and Danger than private, 
Though it muſt be confeſſed, that in Contro- 
verſies between Princes and States it is frequently 
not altogether ſo neceſſary to appeal to Preſcription, 
ſince the Right of the Poſſeſſor ! may, or at leaſt 
ſhould, be deduced more ſolidly from other Found- 
ations, And Brxcler * hath obſerved before us, 
That thoſe who in this Buſineſs of Preſcription mention 
only the Point of Time, often intend to ſum up their 
whole Claim in this ſhort Expreſſion : Under which are, 
likewiſe, to be underſtood the Adjuncts of Time, as the 
quitting the thing which is now the matter of Diſpute, 
or the Intention of quitting it, or any Tokens of re- 
nouncing the Right and Title. And fince the Plea of 
Time is, in the main, plauſible, eſpecially with vulgar 
Hearers, as (if it gave an Advantage to other Proofs) 
it is a politick Stratagem to urge this Notion in gene- 
ral, and in groſs, wilfully avoiding all Explications or 
Additions which might be able to give Strength to ſuch 
a thing as Time, which of itſelf can produce no Ef- 
fett; and, inſtead of them, to heap up Inſtances and 
Examples of former Diſputes, that the Diſcourſe may 
ſeem more full, and may carry a fairer Colour as to the 
main Point. 

Tacitus © calls it by no better Name than Vani- 


loquentia, Impertinence or idle Talk, in Artabanus, - 


when he laid claim to the antient Bounds of the 
Perſian and Macedonian Empires. | 

Sapores, as Ammianus Marcellinus informs us, 
renewed the ſame Claim many Ages after; to 
whom Conſtantius gave this Anſwer in his own Way; 
That *twas ſtrange he ſhould forget how the Perſians 
were enſlaved 
which Nations being ſubdued by the Roman Power, 
their Bondſmen could not but fall under the ſame Do- 
mimon *, 

Thus, likewiſe, Sohman, the grand Turk, would 
often ſay, That be had a Right to the City of Rome, 


and to all the Weſtern Empire, as being the lawful 


Succeſſor of Conſtantine, who had remov'd the impe- 
© Anni. vi. C 38. Lib. xvii. c. 5. 


gatur, tempus enim conceptionis ſpectandum pleri 


dem fit, anteguam pater ejus ſenatu moveatur, natus autem poſt patris amiſſam dignitatem, magis eſt, ut quaft ſenatoris filius intelli- 
ue placuit, i. e. An Infant that is born after the Death of his Father, who was a 


/ 
Senator, thall be eſteemed a Senator's Son, if 2 Father kept his Dignity to his Death; but he ſhall not Le eſteemed a Senator's 


Son, if his Father were removed from the Senate before he was born ; but if he were conceived before his Father's Degradation, 


but not born, he ſhall be accounted as it were a Senator's Son in regard to his Conception. 


: See l. viii. c. 5. $.9. following. 


by the Macedonians; the latter of 


* The Words of the Civilians are, Non eft incognitum id temporis, quod in minore ætate tranſmiſſum e, longi tempari; preſerip- 


tioni nou imputari. Ea enim tunc currere incipit, quando ad majorem ætatem Dominus rei pervenerit, Cod. |. vii. t. 3 5. Quibus non 


objicitur longi temporis præſcriptio, leg. 3. 

The ſamous Peter du Pay, Counſellor and Library-Keeper to the King of France, maintains the contrary, in a Diſcourſe, 
untitled, I Lether Preſcription is of force amangſt Sovereign Princes ? It is found in a Collection of ſeveral Treatiſes touching the 
Rights of The moſt Chriſtian King, printed at Paris 1655, and at Roar in 1670 ; but Mr. Wherlhof, Profeſſor at Helmſtadt, has 
confuted it fully in his Vindiciz Grotiani dogmatis de preſcriptione inter gentes liberas contra illuſtrem ſcriptorem Gallicum Petrum 
Putcanum. This Work, quoted before, is worth the reading, tho' after what I have ſaid in my Notes, as well as this Author 
in the Text, *tis eaſy to fſee-on which fide the Truth lies. I ſhall only obſerve, that Mr. WYherlbsf requires that he would ex- 
ou by what Right the Crown of France has paſs'd to the Carlovingian Line, by the means of Pepin, and to the Capetian 

ranch by Hugh Capet, if it be true, according to the Principle of that French Author, That the Succeflors of an Ulurper can 
never acquire a lawful Right of Force againſt the Poſterity of the King unjuſtly detlvoucs), 

+ But it 15 true, alſo, that moſt Times the other Titles are not ſufficient, becauſe in aſcending from one Poſſeſſor to another, 
and by different 'T'itles, we ſhall find, at laſt, ſome of them diſhoneſt and faulty, which will deſtroy and render uſeleſs all that de- 


PRE it, how good ſoever they be in themſelves, if the Length of Time,which lias paſſed ever ſince, will not purge the Foulneſs 
of the Original. . 
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Fial Seat to Byzantium, Yet, in the moſt noble Ex- 
amples upon Record, you will find, that, beſides 
the Argument of long continued Poſſeſſion, ſome 
Title or other capable of producing Sovereignty 
hath been, at the ſame Time, alledg'd. 

Thus Jocrates under the Perſon of Archida- 
mus, having ſhewn, in the firft Place, that the Lace- 
demonians became Maſters of Meſſene by the Title 
of a juſt War, afterwards brings in the Length of 
Poſſeſſion, as a kind of ſecondary and inferior 
Proof : Nor are you ignorant, ſays he, that all the 
World agree, Poſſeſſions, whether publick or private, 
ſhould, after a long Period of Time, be fix'd and con- 
firm'd, and paſs as lawful Inheritance. To which he 
ſubjoins, that the Title of his Country to Meſſene 
was not controverted heretofore, when a fair Op- 
portunity was offer*d to that Purpoſe *. And in- 
deed, in Cauſes of this Nature, *tis always a fair 
Preſumption in favour of the Paſjeſſor's Right, that, 
during ſo long a Space, no Perſon elſe hath put in 
his Pretenſions. For theſe Matters are uſually of 
ſo. very great Importance, and are tranſacted ſo 
openly and in broad Day, that if a third Party 
hath any Right in the Caſe, he can neither be long 
ignorant of it, nor want Occaſion of preſerving it, 
at leaſt by declaring and proteſting againſt the U- 


ſurper. 

Therefore there can happen very few Caſes, in 
which Dominion and Sovereignty ſhall not be the 
Conſequences of Preſcription, when a State or Peo- 
ple have poſſeſs'd themſelves of any thing upon a 
peaceful Title. And as for what they gain in War, 


Add Alberic. Gentil. De Jure Belli, I. i. c. 22. 


d Lib. xxxiv. c. ult. 


Of the Obligations which ariſe Book Iv 


it is hardly neceſſary to plead Preſcription on th 
Account. For, ſo long as the Hoſtility contin 
the Poſſeſſion of all that hath been won from dhe 
Enemy is ſupported only by Force and Violene 
and, at the ſame Time, the Enemy hath a Right? 
recovering his Loſſes by any Means he can as. 
Eſpecially if, having given any unjuſt Occaſion 1 ; 
the Quarrel, he is ready to make Satisfaction 
Hence, inaſmuch as a War may be protracted 105 
more than Fif.y Years, they, who loſt any Place 
at the firſt Breaking out of the Difference, may . 
gain it by Force at any Time before the Buſineſs i; 
adjuſted by a Peace, | 

The Numidians, in Livy *, pleading Preſcriptin 
againſt the Carthaginians for a Tract of Land (which 
bore the Name of Emporia) talk to this Purpoſe 
That the Right was ſometimes held by the State of Car. 
thage, and ſometimes by the Kings of Numidia, 4 
either had Opportunity to ſeize upon it; and that the 
Poſſeſſion was always in the Hands of thoſe why ap- 
pear d ſtrongeſt in the Field. | 

When a Peace is concluded, tis eaſy to ſee what 
both ſides are to hold for the future ; and then whar 
is yielded up by one Party, the other immediately 
acquires with full Right, and hath no need to wait 
for the Title of Preſcription. It any third Perſon 
lays claim to the ſame thing, he will be ſure to de. 
clare his Pretenſions in good Time; and, if poſſible 
whilſt the Treaty is in agitation : For afterwards 
Warriors will not eaſily be prevail'd upon to re- 
ſtore what they have won by the Sword, to thoſe 
who were idle Spectators of the Quarrel <, 


© Vid. Grof. I. iii. c. 6. Sect. 7. 


— 


1 Therates's Words are, Axàd e od" ixetvo d hd Ane, 3Tt rds xrð½ms, Kal Ts id, nat Ts vs, iv Frryin ru 


rende Xpbres, nupias, Kel TATPY 25 dra xl youiZuot. 
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Of the Obligations which ariſe immediately from Property. 


t. Every one is obliged io abſtain from another's 
Goods. 

11. Others Goods kept by us are to be reſtored. 

111. Which is proved. 

iv. And illuſtrated. 

v. Contracts made about others Goods are void, as 
ſoon as they are known. 

vi. What is gained by another's Goods muſt be re- 
flor'd. 

vii. An honeſt Poſſeſſor is not bound to reſtore, if 
the Goods are decay d, or loſt. 

vin. But he is bound to reſtore the preſent Fruits. 

IX. And ſuch as are ſpent, if he muſt have ſpent 
others of the like Value. 


Aving enquired into the Nature and Origin of 
Property, as, likewiſe, into the ſeveral Ways 

by which it is eſtabliſh'd, it follows that we con- 
ſider thoſe Obligations, which, upon the Introdu- 
cing of Property, affect Mankind immediately and 
on their own Account, without the Intervention of 
other Duties, Of theſe the firſt is, That every 


* 


x. But not them he has neglected to gather. 

xi. He is not obliged, who has given away what 
was given him, but with a Diſtinction. 

x11. Nor if he has ſold what he bought with 4 
Diſtinction alſo. . 

x111, How he may recover the Price, who has really 
fold another Man's Goods. 

xiv. Whether, if a Man buys another*s Goods, le 
ought to reftore them to the Seller. 

xv. He that has another's Goods, and knows noi 
the Owner, may keep them. 

xvi. Whether what's given for a bad Reaſon mui 
be reſtored. 


Man ſhall ſuffer another, who is not engaged in 
Hoſtility againſt him, to diſpoſe of his own Pol- 
ſeſſions, and likewiſe quietly to hold and enjoy 
them; nor ſhall, either by Force or Fraud, impat, 
divert, or draw them to himſelf. Whence it ap- 
pears, that Theft *, Rapine, Removing of Boun- 
daries, and the like Crimes are forbidden by the 


The Duties which concern m__— may, alſo, be conſidered with Relation to the Owner himſelf, who is obliged to obſerve, 
1 


according to the Uſage of Right, all the Law of Nature. 


may redound to the Contempt of the Deity, or Prejudice of his Neighbour. 


And ſo he'll do very ill to abuſe his Goods in any manner, which 


On the contrary, he ought to make uſe of then 


firſt to the Glory of God well underſtood, and to the putting his Laws in Practice; and laſtly, to procure an Advantage to other 


Men, as well as to himſelf. Titius's Obſerw. 


13. 
2 The Roman Lawyers ſay poſitively, that Theft and Robbery are contrary to natural Law. Furtum eft contrectatio rei fre 
duloſa, Iucri faciendi gratia, vel ipſius rei, wel etiam uſus ej us, poſſeſfionifoe, quod 5 naturali prohibitum eft admittere, Dig. I 


xlvii. tit. 2. De furtis, |. 1. F. 3. See, alſo, lib. 1. tit. 16. De verb. fignif. l. 42. Sa 
great Difficulties about it, but in Mr. Hertius's Judgment not worth repeating. 


maſius in has Treatiſe De Uſuris, c. ix, 
bare 


CHAP. XIII. 


bare Law of Nature. Euripides * ſpeaks excellent- 
ly to this Purpoſe 
God hates the Violent, commanding all © 
T1 live on what their honeſt Pains procure 
And not to feed their Wants with mutual Spoils. 
Oppreſſors ſhould be baniſh'd human Race, 


hy of the Name. One common Heaven 
88 Air to Man ; one Earth a Seat, 
A Scene of Induſtry, ' where all may ſtrive | 
To raiſe their & tock, and ſpread their Fortunes wide ; 
But not to rob, or force their Neigbbour's Store. 


II. Farther, When the Things of one Man come 


into the Hands of another without the latter's Fault 
(where under the general Name of things we com- 
prehend, likewiſe, our Right over Perſons, ſo far as 
it may be profitable to us, as the Right of Ma- 
ſters over their Servants) we are to conſider, whe- 
ther the things be ſtill remaining, or not, 

As to Thiftigs which remain, there ariiet this 
Obligation concerning them; That he, who is in 
poſſeſſion of what belongs to us, ought to imploy 
his utmoſt Ability towards putting it again under 

ur Comman l. Which Obligation doth nut exert 
its Force, *till ſuch time as the Party in Foſſeſſion 
comes to know that the thing 1s ours. 

We add, That he imploy his utmoſt Ability, or 
do as much as in him lies; for no one can be bound 
to an impoſſible Performance. Nor is he oblig'd to 
put himielf to Charges in making the Reſtitution; 
and whatever Expences he hath been at on any 
thing, on that Account, he may fairly demand of 
the Owner, and may detain the thing *till they are 
paid, But *tis enough if he ſignify, that anothier's 
Goods are in his Hands, and that he will be no 
Hindrance to the Owner in the Recovery of them, 
And theſe Rules are ſo true, that the Roman Laws 
forbid Men to challenge their own, when found 
by others fine pactione, without ſome Bargain in 
order to give the Finder Satisfaction ; whilſt they 


2 Helen. ver. 90g, Oc. 
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affirm, at the ſame Time, That he who takes up any 
thing of another*'s with a Deſign of, converting it 10 
his cwn Uſe, is guilty of Theft, whether he knows the 
particular Otoner, or not **, Yet if I become Ma- 
{ter of a thing upon a juſt Title, and with an ho- 
neſt Intention, I am not bound to call my own 
Right into diſpute, and to give publick Notice that 
ſach a thing is in my Cuſtody, to the end that it 
may be challeng'd, if it ſhould happen to belong 
to another. For, when the Manner of my getting 
the Poſſeſſion was in no reſpect faulty, my Inno- 
cence and Integrity clear me from all Imputation 
of Guilt in detaining another's Goods. 

This farther Reſtriction is, likewiſe, to be under- 
ſtood in the preſent Duty; I he who was before the 
true Owner, hath ſtill any probable Means left of his 
recovering hat he lift ; that the Obligation we arc 
now aſſerting, may not be thought to overthrow 
the Right of Preſcription *. 

III. Now that this Obligation is ſuſſiciently 
founded in the bare Notion of Prep, appears 
evident. For fince a Perſon may happen, by ma- 
ny Accidents, to loſe his Hold, and be thrown out 
of the Poſſeſſion of what is really his own ; our 
Goods, and cfpecially thoſe which are movcable, 
would be in a very ſhppery and uncertain Condi- 
tion, if, when they ſtray into another Man's Hands, 
he might intercept or conceal them from us; much 
more, if he might detain ſuch a thing opcnly, and 
repulſe us with Violence, when we attempted to 
make good our Claim, And therefore, as in a 
State of Communion *tis a matter of Right that 
each Perſon ſhall be allow'd to uſe the common 
Store as fully and freely as the reſt; ſo upon the 
firſt Appropriation of things, when all other Per- 
ſons did, as it were, renounce their Right to what 
any one had received as his private Share, the di- 
ſtinct Proprietors are ſuppoſed to have made this 
Agreement amongſt themſelves * That he who 
chanced to be in Poſſeſſion of anothe;*s Geeds, after he 

knew 


» Vid. D. Lib. x. t. 4. l. 1. §. 3. De ſhitiv. We ſpeak here all along of the innocent and 


well-meaning Poſſaſſor; for the Obligations which lie on the diſhoneſt Poſſeſſor are open'd in another Place. See the next Para- 


graph towards the End. 
& Lib. xii. t. 7 J. 4 L. 4. D. De cond. ob ng. cu. ; 


© Vid. Lib. xlvii. t. 2.1. 43. F. 9. D. De furtis. Lib. xix. t. 5.1 15. D. De Praſcript. weriis. 
T Toſephus Antiq. iv. c. 8. He that takes up Gold or Sikvcy in the 


Way. let him feet out the Perſon who loft it, and &y the Help of the Cryer let him reſtore it in the ſame Place where "tas found; and 


let him be perſuaded, that "tis a very ill Way of gaining Profit, to enrich him/clf by the Damage of «thers. 
tee c. 6. J. 12. Comp. Grot. in the Place above cited. 


Concerning this, 


Euripides's Greek is, Mer tyap © Gebe Tov Blav, utyTd e 
KTaohai ui cult mavias, 84 35 caTay as 


3 / £ of 
EzTe#os 6 ves adints Tig r, 


Koivog yay *5iv eparis Tao BH E,ę4 


* A » c \ » , 
Kai ya, i N pn d&uar) , np H 


We have, alſo, two fine Fra 


T' dAxoTun an Nfl, und ανẽẽH] e has Big, 
gments of Menandcy upon this Subject, both of them cited by C/emens of Alexandria, Stromat. lib. v. 


p. 605, 6c6. and by Eſcbizs, Prep. Evang. I. xvi. c. 13. and which are, alſo, found in Mr. Le Clerc's Collection lately publiſh'd. 


They are the more remarkable, becauſe they confirm what I have proved 
there ſee by the common Notions of the Heathens delivei'd i 
Mens Goods, nor debauch our Neighbour's Daughter, or Wiſe, 

The Edition of this Work publiſh'd in 1706 adds, after J. 


too important to be left out; for if we have the leaſt Suſpicion 
it over to us, we muſt not take it; and if we do receive it 
picion ſhould prove true. 


3 There is no need of ſuppoſing ſuch a general Agreement, as 
ſtoring the Goods of another which are fallen into our Hands is as natural a Conf. 
not to take them. But this Obligation ought to be underſtood in ſuch a Ma 


or a putative Property, which, as I have befor 
conteſtable, ſo long as the true Owner does not 


as well as the Reaſon why, their Solutions were inconſiſtent on 


only what is in Being, i. e. wh 
Teltore nothing, as our Author himſelf acknowled ges. in reſp 
t9 what is ipent or loſt. Moreover, all that the honeſt Po 
Goods of another, which he believed his own, is as valid, 


at large, N. 2. pag. 153. before going. For we 


n their Plays, that, to pleaſe the Gods, we muſt not covet other 
but be kind, ſerviceable, charitable, Sc. 

tiofi, theſe Words, Aut ſuſpecti, i. e. faulty or ſuſpicious, Words 

, that the thing belongs not really to him, who is about to make 

we reduce ourſeives to a Neceſlity of reſtoring it fully, leſt our Suſ- 


we have proved upon c. 4, 6. preceding the Ob'igation of re- 


equence of Property,as the Obligation we are under 
nner as not to deſtroy the Rights of an honeſt Poſſeſſion, 


e obſerved, on F. 8. produces the ſame Effect as a Property more real and in- 


appear. This neither Grotixs, nor our Author, nor any other that I know « 
4 £ — £ * 01. were 
aware of, and therefore have been puzzled very much to determine ſeveral Caſes ibjeet, 


which have offer'd themſelves upon this Subject, 


! e with another, which proves ſufficiently, that their Principle 
Which they argued, was not ſound. I ſay then, that one of the principal Uſes WS 8 y, that their Principle, u 


requiring that the honeſt Poſſeſſor ſhould be reputed, in all reſpects, the lawful P 


DOT 
ur Goods being to trade withal, and this Uſe 
roprietor, ſuch a Poſieflor can be obliged to 1coie 


at he has not parted with, nor is any manner periſhed ; for he then has nothing, and fo can 
ect to what is given away, or fold again, as it was acquired, and 
{leflor hath done, or performed, as ſuch, upon the account of the 


as to him, as if he had diſpoſed of a thing to kim, of whom no 
Mm m 2 


other, 


1 
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knew it to be another*s, ſhould cauſe it to return to its 
Ow;er. For the Power and Virtue of Property 
wouid te tco weak, and the Keeping of Things 
would require too much Expence, as well as too 
much Care and Trouble, if theſe ſtray'd Goods 
were only then to be reſtor'd, when the Owner 
made a formal Challenge of them ; becauſe he muſt 
very frequently be ignorant which way they are 
gone, or where they are lodg'd. 

As to a Man's being bound to reſtore a thing, 
when claim'd by the Owner, *tis altogether the 
ſame Caſe, whether he got Poſſeſſion by honeſt, or 
by diſhoneſt Means: For this Obligation doth 
not ariſe from any Default, or any Fact of ours, or 
from any particular Covenant made with the Claim- 
ant, but from the thing itſelf ; or rather from that 
general Covenant to this Purpoſe, which we ſup- 
poſe to be the neceſſary Attendant of Property. 
He then, who obtain'd the thing honeſtly, is bare- 
ly oblig'd to make Reſtitution ; but lie who pro- 
cur'd it diſhoneſtly, beſides the Neceſſity of Reſti- 
tution, hath, likewiſe, contracted a Guilt, and is, 
on that account, liable to Puniſhment. Good Faith, 
or honeſt Intention, doth then ceaſe, at leaſt, in 
the Court of Conſcience, when a Man hath full 
Aſſurance, that what he holds belongs to ano- 
ther. Though it is enough to ſecure him from 
human Puniſhment, if he were thus well-mean- 
ing and ſincere only at his firſt entering on the Pol- 
ſeſſion. | 

IV. This is confirm'd and illuſtrated by the 
Divine Law itſelf, Deut. xxii. 1, 2, 3. And, leſt 
any ſhould imagine that the Duty there enjoined 
is to be paid to Friendſhip only, tis expreſly add- 
ed, Exod. xxiii. 4, that the ſame ought to be per- 
form'd to an Enemy. 

Foſephus * hath given us this Gloſs on the Law 
which we are now mentioning : F any Man, ſays 
he, find Gold or Silver in his Way, let him ſeek out the 
Party who loſt it, and reſtore it by the Hands of the 
publick Cryer, in the very Place where he took it up, 


judging with himſelf, that no Advantage can be good, feit, yet, relying upon their own Innocence in the Mat- 


a Vid. Lib. xvi. t. 3. I. 1. F. ult. D. I. ii. I. iii. I. iv. Depoſeri, vel contra. 
De Jure Nat. & Gen. ſec. Hebr. I. vi. c. 4. & Grot. in Annot. ad d. I. F. 1. Add Polyb. I. vi. c. 31. princip. 4 (uro- 


palat. de Off. Conſtant. S Caren. i ſupra, n. 3. 
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which arijeth from another*s Damage. | 
muſt do with regard to the ſtray Sheep a be 
meets with in the Deſert, If be cannot — 
out the Owner, let him retain the things in 57 as 
Cuſtody, calling God to witneſs, that be intends 
to make a Gain of what belonged to bis Neighh x 
Yet the mortal Hatred, which the Jeuiſh No.. 
profeſs*d againſt all others, afterwards turn'd dtn 
natural into a Civil Law, to be put in practice = 
towards their own Country-men. © = 
One of the moſt remarkable Inſtances of Ref: 
tution, which Hiſtory affords, is that of the a 
peror Theophilus, who, when a Woman cry'd * 
ter him in his Progreſs, and claim'd the Horſe os 
which he rode, finding, upon Enquiry, that the Go. 
vernor of a certain Province had taken it away 
anc. pteſented it to him in his own Name, he «4 
mediately gave back the Horſe to the poor Wo. 
man; and, having no others at hand from his 
own Stable, was content to make uſe of the next 
he could borrow. Which, they tell us, was the 
Riſe of that Cuſtom, which afterwards obtait'd 
for the Emperors to carry in their Train a great 
Number of Horſes, for Supplies, in caſe of an 
ſuch Accident “. . 
The Example of the Spartans, which Grotius men- 
tions © *, who condemn'd their General Phebidas 
for ſeizing on the Cadmean Fort, and yet ſtil] kept 
the Place in their Hands *, doth not come up to 
our Point : For they were, no doubt, injurious and 
diſhoneſt Poſſeſſors, and therefore were bound to 
Reſtitution by another Principle. Nor is the Story 
of M. Craſſus, and Q, Hortenſius, more proper in 
the preſent Queſtion, as Tully s gives the Report; 
Some Perſons, ſays he, brought ont of Greece to 
Rome @ forged Will of L. Minutius Baſilius, 4 vey 
wealthy Man; and, the more eaſily to carry their 
Point, put down M. Craſſus ad Q. Hortenſius, 
two who had the greateſt Power and Interef in the 
City, as Join Heirs with themſelves. The two Gen- 
tlemen, though they ſuſpected the Deed to be counter- 


„ Antig. |. iv. c. 8. © Vid. Sela. 
Plutarch & Cornel. Nep. in Pelapid. s Off. iii. c. 18. 
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when Men have had an honeſt Poſſeſſion with a juſt Title. 


D 


jecture; for, in his Elements of Juri ſprud. Univer/. which was the firſt Sketch of this Work, he was ſenſible of the Weakneſ⸗ 
of Grotius's Opinion, and determines it in ſuch a Manner, as can't be well grounded but by ſuppoſing the Principles that 
have diſtinQly eſtabliſhed ; for he ſays, ** That tho' the civil Laws of ſeveral People permit any one to take Goods where 
« he finds them; nevertheleſs, if we conſider natural Law, the true Proprietor may not come upon the honelt Poſſeſſor, 
« though he may upon the Perſon who deprived him of his Goods ; for, adds he, why ſhould the honeſt Poſſeſſor loſe it, 
or be proſecuted more than the true Owner, {eeing *tis not his Fault?” Lib. i. Def. 5. F. 25. p. 77, 78. I obſerve wit 
Pleaſure, that M. Jever, profeſſor at He/mſtadt, has abſolutely approv'd of my Sentiments on this Subject, in the Chapter 
which anſwers to this, of his Abridgment of the The Duties of a Man and a Citizen, publiſh : 
But Grotius alledges theſe two Ex mples to ſhew, that it is not ſufficient to acquire the Poſſeſſion de bona fide, or to believe, 
we have a Right to take advantage of a Will which is forg'd, tho? we are ignorant of it. Now upon this Footing the Applica- 
tion is juſt, dee my Remark on che ſame Placein Grotius, Not. 6. 8. 


other Perſon can claim any thing, and the Profit, which might redound to him by ſuch Goods, while he was in the Poſſeſſion 
of them, or when he parted with them, belongs to him by Conſequence, For as he was, and ought to be ſuppoſed the true 
Proprietor, the Rights and Profits of the Property did abſolutely accrue to him, ſo long as lie had no Reaſon to ſuppoſe 
otherwiſe. And then if the antient Owner recovers his Goods, he begins again, as we may ſay, at a new Expence to follow 
his Buſineſs. The peaceable Enjoyment of the honeſt Poſſeſſor is as a kind of Interregnum, which, interrupting the Power of 
the true Proprietor, inſures to the putative Proprietor the Effects of his Management, while he was in full Authority. This 
being agreed on, we may fee, in, my Judgment, how far the natural Obligation of reſtoring the Goods of another extends, 
If he hath diſpoſed of them by any good and irrevocable AR 
to a third Perſon, who has honeſtly received them, he is only obliged to aſſiſt, as much as he can, the old Owner to make him, 
who has wrongfully taken and retain'd his Goods, to give him Satisfaction, and to declare to the new Poſſeſſor the Diſcovery ol 
the Right of the true Proprietor, that he may do what he ought in the Caſe, But if the thing is yet in the Hands of the honeſt 
Poſſeſſor, or he has got the Poſſeſſion of it without Charge, or it has coſt him ſome ſmall thing. In the firſt Caſe, as whena 
Perſon has obtained a * by Free-gift, or has found a thing, he ought to return it fairly and readily without any Demand, 
at leaſt if it has occaſioned no greater Expence to him than is made up by the keeping of it. In the other Caſe, as if one ha 
bought it, or taken it to pawn, it is juſt that the true Owner, who would recover his Good ö 
what he has given, otherwiſe he may keep the thing; and if the other do not redeem it before the Time of Preſcription 13 
come, it then entirely changes the Owner, fo that the firſt can have no Title to it. By theſe Principles it is eaſy to determine 
clearly all the Queſtions, which can concern this Matter, as we ſhall ſee in the Notes upon the following Paragraphs, where 
1 ſhall rectify our Author's Notions. Although he is not of the ſame Sentiments with Crotius, yet he reaſons in general ac- 
cording to the Notions of that great Man, whoſe Authority ſeems to overſway him here. This I mention not by mere Con- 


* me " n — af ad td Wy” 0 0 * 1 - 2 than” 4 4 
** ä ws * N 4 * * * „ E oo 1 * Wer 12 0 by FREY TE We th 
TEM 4 44 * 5 k * * . wy. TIES * * C Lal -— I * 9 9 Sd. r — * m .4\.<t6 * 
by 4 K ** * 
5 $f , 8 rn "Ix. „ „ ee IE be N r n * un 9 ” 
0 * > a ap Rot £ odd #1 ie Comm N K 4 ens xr 4 ” K 4 Rana” tan - ay 0 wy” | To % 5 -% 21 


* 
5. 
n 
66. 
* l 


s, ſhould repay the honeſt Poſſeſſor 
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d with Notes in 1717. 
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Clap. XIII. 


ter, did not refuſe to make this ſmall Advantage of 
the others Wickedneſs. What then ? Is it enough 
that they appear to have had no Hand in the Fat? 1 
am not of that Opinion : For be certainly is to be cen- 
ſured as unjuſt, who not only forbears to drive off an 
Injury ſrom another, but aids and encourages it. Here 
the Gentlemen had as great a ſhare in the Crime of 
Forgery, as Receivers are ſaid to have in that of 
Thett ; inaſmuch as they apprehended themſelves 
to have been put into the Will for no other Rea- 
ſon, but that their Name and Authority might pro- 
te& the Authors of the Cheat. 

From the ſame Head we may diſcover the Cu- 
ſtom of awarding Wrecks to the Prince *, or to the 
State, to be diſagreeable to Equity . As we may, 
likewiſe, gather the Abſurdity of that Practice in 
ſome Countrics, by which the ſtolen Goods, when 
diſcovered *, are not reſtored to the Owner, but 
are claimed by the publick "Treaſury . 

v. Inaſmuch as this Engagement to reſtore the 
Goods of others ariſeth from a general Agreement 
amongſt all Mankind, a Bar is hereby put to all 
particular Contracts made about a Thing which is 
any way kept from the true Owner ; the Effect of 
which is, that, when the Thing is known to be an- 
other's, any Bargain about the conveying it to a 


immediately from Property. 463 


third Party becomes null and void . And this too 
is the Ground of Diogenes's Jeſt on two Thieves, 
one of which had plundered the other; One, he 
ſaid, had flolen ſomewhat, but the other had laſt no- 
thing *. 

As to that Law of the Digeſt *, produced by 
Zeigler , to prove that a Contract made after ſuch 
a Diſcovery is not always evacuated or hindered 
by the Force of Property, it is really no Prejudice 
to what we now aſſert: For in the Caſe there al- 
ledged the Intereſt of the Creditor 1s more con- 
cerned that the Pledge ſhould remain ſafe, than 
the Intereſt of the Debtor who owns it; and the 
Debtor cannot challenge the Pledge, unleſs upon 
Payment. 

The Judgment of Tryphoninus, in the ſame Place 
of the Digeſt, upon the other Caſe which he there 
propoſeth, doth not, to me, appear ſatis factory. A 
Man caſt for a capital Crime, ſays he, hath depaſited 
an hundred Pounds in your Hands; the Man is after- 
wards tranſported, and his Goods confiſcated; the 
Queſtion is, Whether you ſhall reſtore the hundred 
Pounds to him who gave it you in Charge, or whether 
you ſhall pay it into the Treaſury * If we regard only 
the Law of Nature and of Nations *. the Money is 
to be given back to the Party who committed it to your 

| Truſt 3 


a Vid. Grot. 1. ii. c. 7. F. 1. & Bacler. ad. d. I. Fac. Godofred. De Imperio Maris, c. ti. Je. Loccenius De Jute Mari- 


timo, I. i. c. 7. F. 9. Bodin. De Repub. I. i. c. 19. Gramond Hiſt. Gall. hb. xvi. and others, 
© Diog. Laert. l. vi. §. 54. 


De crimin. tit. De furtis, c. 4. J. 4. 
Inſtance in B. xvi. t. 3. I. 31. Ff. 1. D. Depefiti vel contra. 


* 


d Vid. Ant. Matthe, 
4 Add. GCxot. d. I. F. 1. © Scea full 
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1 See Mr. Hertiai's Note on that Place, and his Diſcourſe, De Saperioritate Territoriali, F. 56. in Tom. ii. of his Comment. & 
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Opuſe. There are ſome Places in Germany, where the Preachers ſcruple not to pray to God in the Pulpit, that he would caſt many 
Sh pwreck3 upon their Coaſts. And Mr. Thomaſus maintains, that neither theſe Prayers, nor the Cuſtom itſelf, are abſclutely un- 
reaſonable. or diſagreeable to the Rules of Charity or Juſtice ; for though, as he ſays, in the Time of the Wreck there is no Deſign 
to abandon utterly what is caſt away, yet there is no Hopes ordinarily of recovering it, and we know that there is as much Reaſon to 
fear that the Goods are utterly loſt, as if they had been call into the main Ocean: Beſides, the Lord of the Coalis may, inſtead of 
the Duties he has a Right to demand from Strangers, take this Means to repay himſelf for the Expences he is at in maintaining his 
Ports and Shores. We may add to this, that it 15 often very hard to know whoſe Goods and Merchandizes thoſe are that the Sea 
throws upon the Shore. So that it is here, as in the Caſe of Inundations, which, by the Law of Nations, ate allowed to be a legal 
Method of acquiring. The publick Prayers, made on this Subject, ought not to be vaderſtood as if they begged ot God that he 
would make a great number of Shipywrecks, but only that he would cauſe that the Sea ſhould not retain the Goods caſt into it, but 
diſcharge itſelf of them by throwing them upon their Coaſts rather than any other; for what Reaſon is there for us to ſuppoſe, that 
ſuch holy Churchmen ſhould every Day beg God's Help for a Thing contrary to all natural Law; or, at leaſt, that ſome of their 
Brethren ſhould not charitzbly adviſe them of ſuch a Geteflable Sin, which they had been guilty of ſo long a Time? Theſe are the 
Reaſons of the Author in queſtion, which he delivers in his Diſcourſe, De Stataum Imperii poteſtate Legiſlatoria contra Fus com- 
ks Fro 1 — * g . 1 w Ty —_— may 9 _ is — ſaid in another Diſcourſe of the ſame Author, De Re- 
8 | Kc. p 717. Where he ſays, I hat the Cuſtom of appropriating indiſcriminately 
N of ſuch as are ſhipwrecked, is inhuman and partial, but not unjuſt. The Manner in which he juſtifies the Prayers ſo ma- 
nifeſily abſurd (to ſpeak no worſe of them) would make us believe that he is not in earneſt, and that he diverts himſelf at hs 
Conſcience in the Clergy. As for the Confiſcation of the Goods belonging to ſuch as have ſuffered Shipwreck, the Proprietors who 
caſt them away, do not look upon them as ſo wholly loſt, but that they reſerve to themſelves a Right of reclaiming them, if ever 
they happen to be caſt upon the Shore, as they know it often comes to paſs. See above, c. 6. f. 12. And it is not b theſe Miſ- 
fortunes, that the Maintenance of Ports and Shores ought to be upheld : The Toll would be too exorbitant and odious 1 ſuch as loſe 
their Good: would, at this Rate, pay for thoſe that have the good Luck to ſave them, and get to the End of their Voya . That it is 
no leſs a Shipwreck, than if it happened in the main Sea, as Mr. Thomaſius ſays, ſhews plain enough how frivolous = aber of 
making Satisfaction is, and the Lifficulty of knowing the true Owners of the Merchandizes, which the Sca caſt up, proves onl 
that they ought to be adjudged to the firſt Comer, without examining if there be Reaſon to demand them ; and if - = C ty 
not be found. they belong to the Lord of the Country as firſt Occupant: In a Word, the Cuſtom of 2 — we are {| *! 
cannot be juſtiſied, but by ſuppoſing that Property is loſt with actual Poſſeſſion; an Hypoth hich I h — 
above, Chap. vi ; lypothefis, whic ave ſufficienly confuted 
Chap. vi. 9.1. See, alſo, my Diſcourſe on The Benefit of the Laws, pag. 11. Edit. Amſt 
c Az 5 6 II. foregoing. a 5 ; 
Isis only when there is no honeſt Intention, But when the Contract is performed already, befor 
tg belongs to another, we neither can, nor ought to break the Bargain. And the antient — thro Na 8 2 
ot him who 1s not in Poſſeſſion of his Goods, and had a full Right to diſpoſe of them, as I have ſhewed abo . * 
+ The Words are, Item Pom ponius, | iv. ribs * 20 1 g. 451: 
3 We: 'F, ann pontus, I. XXXIV, ſeribit, parwi referre res noſiras, an alienas intulerimus, fi tamen noftra interſfit ſal- 
punk, By. SY * pon — 1 ood, & ided fi pignori merces accepero [ob pecuniam nauticam] mihi magis 
, ; tenetur, ft ante eas ſuſcepit, Digeſt. ! ib. iv. tit, 9. Nautz, Caupones, Stabularii, &c. I. 1. ; 
pe Words fome antient Editions bear: / A ME eas ſuſcepit; and M. Schultin; juſtiy believes it is 3 4 $7 i A 
M I, 41:4, tit. 3. F. 3. In ſhort, the Intereſt of the Creditor conſiſts in this, That he is indiſpenſibly obliged t "reſtore | , 
Ai hoy 1 oe 3 he = _u_ the ber ſo that if the Merchandizes be ſtolen from the Veſſ:), as - 8 
poſed them to that Hazard, he is to be anſwerable for them. Sce Dipef. lib. xlvii. tit oy ct 
$ f 52. 
wy b hic & alia inſpe io, an bonam fidem inter eos tantum, inter quos — eſt, nullo 3 4 — 
fait ans e be ey E. _— Mr 1 id, 2 geritur, pertinet; exempli loco, latro fpolia, que * abfulit, _ 
— za deponentis, utrum atroni an mihi reſtituere Seius debeat? Si per ſe dantem, Th "oi 
3 eft 2 faes, ut commiſſam rem accipiat is, qui dedit, fe * rei equitatem, que ex 2 NN 
. impletur, mij reddenda ſunt, quoi (for ſo we mult read with Grotius) facto ſceleſtiſſimo adempta fant, * obo h 
» fue fuum cuigue ita tribuit, at non diſtrabatur ab ullius perſonæ juſliore repetitione, Di eſt I. Xvi. De 6 
a = 45 1 5 2 7 > 6. F. 11. atthe End aforegoing. : OT eee ee Rn, 
. "us capitaiis Fudicii depoſuit apud te centum libras, is deportat b 7 bli . : 
in publicum 7 0 eportatus eſt, bona tjus publicata ſunt ; utrunine ipfi bac reddende, 
* arferende funt ? fi tantum Natural: Jus & Gentium intuemur, ei, gui dedit, DB ſunt; 2 Jus, & Fn 
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454 Of the Obligations which ariſe 


Truſt ; if doe confider the End of civil Government, 
and the Rule and Method of poſitive Laws, you ought 
rather to throw it into the publick Stock. For he, who 
hath deſerved ill of the whole State, fhould be left to 
ſtruggle with Poverty too among ft his other Inconvent- 
encies, that his Example may deter others from offend- 
ing. | 

"os, indeed, ſince Sovereign Rulers have, even 
by the Law of Nations, Power to puniſh Criminals 
in their Fortunes and Eſtates; when ſuch a Penal- 
ty is juſtly accreed againſt a Malefactor, it is agree- 
able to the very Law of Nature, that all his Goods 
ſhould be forfeited to the Government: Tet that 
the Confſcation of Goods ſhould attend any one 
particular Crime rather than others, is purely ow- 
ing .to the Appointment of poſitive Conſtitutions, 
The Conſideration of that Benefit which accrucs to 
the Publick from Penalties duly inflicted (the Rea- 
ſon urged by Tryphoninus) indeed ſhewed that ſuch 
a penal Sanction ought to be approved of; but it 
was not properly the Cauſe, why the Treaſury 
ſhould have the advantage of the Criminal, as to 


challenging the Sum which he had lodged in other 


Hands. For by the Sentence of the Court all the 
Right and Property of the condemned Criminal 
over his Goods was taken from him, and conferred 
on the Government; and, conſequently, what he 
formerly gave in Truſt is to be delivered back, not 
to him, but to the publick Receivers. Becauſe all 
kind of Property, whether it ariſeth from poſitive 
Ordinances, or from the Law of Nations, hath this 
Effect amongſt others, That he, who is in Poſſeſ- 
ſion of any Thing over which the ſaid Property ex- 
tends, ſhall be bound to reſtore it to the Party who 
at preſent appears to be the true Owner *, What 
Demurs and Exceptions the Law of reftoring 
Things given in Charge admits in other Caſes upon 
Account of particular Circumſtances, 15 frequently 


a Vid. I. xxv. t. 2. 1. 25. D. De ack. rerum amotar. 


tl 


c. ult. To which may be added what Pealyb 


enians the forty Talents which Orophernes had ut 


Book IV. 
ſhewn by Authors, Vid, Cic. Off. iii. c. 2 
neca De Benef. l. iv. c. 10. Ambr. De of 2 


excerpt. Peireſc. p. 172.) reports of 4 
King of Cappadocia, who, having recovered the 
Kingdom from Orephernes, demanded of the Pri. 


into their Hands ; and, upon their refuſing to deli 
ver them to him, ſell upon their City with 7 
and Sword, in Polybius's Opinion, very unjuſt] 

Though this Action of Ariarathes may Le 1. | 
mended, if we firſt ſuppoſe that Orophernes had n. ä 
juriouſly deprived him of his Crown. . 

Upon this natural Obligation to Reſtitution the 
Compilers of the civil Law have built a great num- 
ber of additional Rules *, And this tco is the 
Ground of claiming, by judicial Proceſs , What is 
detained from us, together with all the Actions 
which border on that Claim; and in ſome fort, the 
Action of falſe Debt *; the Aclion for Recovery of 
what we have given 5, either upon ſome Reaſon 
which Reaſon hath not been made good, or elle 
upon no Reaſon at all * Though theſe 439; 
are ſaid, likewiſe, to depend upon akind of imagina- 
ry Contract ?. For when we deliver a Thing with- 
out intending it for a matter of pure Bounty, it i; 
ſuppoſed to be given by the one Party, and receiy. 
ed by the other on this Condition, That it ſhall be 
delivered back, in Caſe there appear no Reaſon why 
it was given. 

What hath been ſaid about the Reſtilution of the 
main Thing or Subſtance, extends, likewiſe, tothe 
Fruits or Profits of it, ſuch as are now remaining ; 
ſo much ſtill being deducted as amounts to the 
Fer of producing, gathering, or preſerving 
them. 

VI. But if what we have honeſtly gotten, though 
really belonging to another, hath been as honeſtly 


— ** — lO. 
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gum ordinem, magis in publicum deſerendæ ſunt, Nam male meritus publice, ut exempla aliis ad deterrenda maleficia fit, etiam ege- 
„ate laborare debet. Ibid. princip. 

1 See Ar. Noodt's Probabilia Furis, I. iii. c. 2. As tothe Thing itſelf, there ought, as I think, ſome Diſtinction to be made; 
if we ſpeak of a truly wicked Perſon, who is guilty of enormous Crimes, and who appears to be hardened in Sin, it will be a means 
to make him go on in his evil Courſes to reſtore what he has intruſted us with. But if the Criminal be condemned for Things which 
are not evil, but only as they are forbidden by the Laws; or if ſome violent Paſſion, Temptation or Habit, aſſiſted by his Temper, 
has hurried him into the Commiſſion of an Action heinous in its Nature; we may not only, but we ought, in my Judgment, to 
reſtore our Truſt faithfully to the unhappy Perſon. And in this we do nothing contrary to the Duty of a good Citizen. For the 
End and Defign of the Laws, which puniſh with a general Confiſcation of Goods, requires that all that appears, or can be diſcover- 
ed, ſhould be confiſcated ; but it doth not require that every one {hould go and declare what he has in his Hands, belonging to the 
Criminal. This were to extend the Severity of the Law, whereas it ought to be mitigated as far as poſſible; and if it exprelly 
commands, that none ſhall conceal any Thing that is his, it ought to be interpreted in ſuch a Manner, as to imply, that he ſhall 
be guiltleſs if he undergo the Puniſhment to be inflicted on ſuch as have the Courage to run the Hazard of ſerving an unhoppy fer. 
ſon. The Ties of Relation and Friendſhip, which it is the Intereſt of the Publick to favour and cheriſh, make this Interpretation 
more reaſonable, ſince it is common to truſt a 'Thing with a Relation or Friend ; and if he find, that, by putting the Thing intruſted 
to him into the Treaſury, hedeprives Children or other innocentPerſons of a Thing that ought to deſcend to them, how great a Criminal 
ſoever the Offender may be, whoſe Goods are ccnfiſcated, and how horrid ſoever the Crimes which have brought this Puniſhment 
on him, there is no human Law can be ſo unde: ſtood as to oblige him, in Conſcience, to diſcover the Secrets, or betray the Intereſt et 
thoſe who ought to inherit the Thing intruſted to us, and have done nothing to deſerve to be diſappointed of it, 

2 There are, adds our Author here, other Caſes, in which the Law, which commands to reſtore our Truſt, admits of Excep- 
tions; as when a Man who has put his Sword into our keeping, falling afierwards delirious, and then come: to demand it; or, whe! 
he, that hath put a Sum of Money into our Hands, raiſes War againſt the State. 

3 Rei wvindicatio. See Digeſt. I. vi. t. 1. and what I have ſaid above, on e. 9. F. 8. 

. 4 Sce above, l. iii. c. 4. F. 5. 

See Chap. ix. of this Book, F. 4. 

6 Conditio fine Cauſa is, when we promiſe or give a Thing for a Cauſe which is ſuperſeded, or upon a Condition which was nee” 

rformed ; as if one receives a Portion in order to a Marriage, which was never accompliſhed, or was difannulled. See Pig, 

ib. xii. tit. 7. with the Commentary of M. Noodt. ; 

7 Under the Prejudice which the Roman Lawyers lay, there is no Obligation to another, which is not founded on the Conſent 8 
him, who is bound by it; when there appear no Signs of a Conſent in certain Things, wherein Men are nevertheleſs obliged, the} 
ſuppoſe it, and call it a Quai Contract It is upon this that they found the Managment of another's Buſineſs by Commiſſion ; the Ian 
acting of publick Affairs in Societies; the Adminiſtration of a Guardianſhip ; the Addition or Acceptation of an Inheritance, - 
the Payment of a Thing not due. But in all theſe Caſes the Obligation proceeds either from a tacit Agreement, properly fo c 
led, or from a poſitive Law, or from the Maxims of natural Equity only ; fo that, here, either there is a true tacit Conſent, git 
then there is no need of Diſſimulation: or, there is no Neceſſity for a Content, either expreſs or tacit, the Authority of the Lon, E 
the Nature of the Thing itſelf, being ſufficient to eſtabliſh an Obligation; and ſo there is no need of feigning the formal Con 3 
of a Perſon wholly ignorant of what paſſes. See what I have laid above, on 1. iii. c. 4. §. 2. and Inflitat. I. 3. t. 28. 


obligationibus, que quaſi ex cantractu naſcuntur. | ot 
- * 


| CHAP. XIII. 


chen it ſeems moſt agreeable to natural Equi- 
ogy we ſhould not * whole Value of it 
to the Owner, but only the Advantage they brought 
us, or ſo much as we wefe made the richer by it; 
rovided ſtill that the Owner hath not been requit- 
ed for what he loſt, ſome other Way. For if I 
honeſtly acquire and conſume what was ſtolen from 
you, when you have already received full Satisfac- 
tion from the Thief, you can then demand nothing 
of me, how much ſoever I have been a Gainer by 
my Bargain. The Ground and Reaſon of this Aſ- 
ſertion is not ſo much to be taken from the End of 
Property * (which was eſtabliſhed that every Man 
might, according to Proportion, enjoy his own : 
Whereas he, who gains by what is mine, hath more 
than his Proportion, as I on the contrary have leſs) 
as from the following Conſideration : That a thing 
in which I have not loſt my Property, either by my 
own free Conſent, or by Default, or by the Right 
of War, ſtill belongs to me; as doth, likewiſe, all 
the Fruit and Product of it. When ſuch a Thing 
therefore hath fallen into another Man's Hands, 
who hath made an Advantage by ſpending it; his 
Honeſty and good Intention ſecure him indeed from 
all Guilt and Cenſure; yet he can, on no Pretence, 
with-hold the Profits, when I lay Claim to them *, 
becauſe they are to be looked on as the Reſidue, or 
the ſurviving Part of the Thing, at leaſt they are 
the proper and neceſſary Fruit proceeding from it. 
Hence it is one of the moſt common and prover- 
verbial Sayings *, That no Man ought to gain by 
another*s Loſs ; that is, by ſuch a Loſs as he did 
not himſelf procure, either by his Conſent or De- 
fault, ſo as to be the Cauſe of the Damage, or to 
have it any Way imputed to him. For it can be 


z Vid. Grot. I. ii. c. 10. F. 2. 


Hoccine eft credibile aut memorabile, 
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no Sin in me to take an Occaſion of Advantage 
from the Loſs or Damage of another, when it 
was not of my own procuring *. It is obſervable, 
that in the Books of the Reman Laws many Caſes 
are determined according to the Equity of this ge- 
neral Rule , with ſome Difference from the ordi- 
nary Tenure and Strictneſs of the Letter. Vid. 
Inftit. lib. iv. tit. 7. Upon the ſame Foundation 
the Alion which they term * de in rem verſo ſeems 
to depend. Vid. D. lib. xv. tit. 3. 

VII. From the Rules already propoſed may be 
drawn a ſatisfactory Deciſion of many Points uſu- 
ally controverted as well by Lawyers as Divines; 
which we think it may be proper to tranſcribe out 
of Grotius: Firſt, He that honeſtly and innocently 
gains Poſſeſſion of what is another*s ( for of him only 
we would here be all along underſtood ; inaſmuch as the 
diſhoneſt Poſſeſſor doth not only ſtand obliged on Ac- 
count of the Thing itſelf, but is farther obnoxious by 
his own Crime) ſo long as he continnes in this Integri- 
ty ©, is bound to no Reſtitution, in Caſe the Thing pe- 
riſh or be loſt; becauſe he neither enjoys the Subſtance, 
nor any Fruit or Advantage of it. We add, That 
he doth not ſtand bound, though it ſhould have 
happened to periſh by his Default: For his honeſt 
Intention was to him in the Place of Property “. 
Now a Proprietor, though he loſe his Goods 
through his own Neglect ?, yet is thought to ſuſtain 
ſufficient Damage by the Loſs, and is liable to no 
farther Puniſhment : But we are to pronounce o- 
therwiſe, if the Perſon in Poſſeſſion, underſtanding 
the Thing to be another's, voluntarily made away 
with it to avoid Reſtitution. 

VIII. Secondly, Such a Poſſeſſor through honeſt 

Miſtake is bound to reſtore, not only the Thing itſelf, 


d See Montaigne's Eſſ. I. i. c. 20. Cicero, Off. iii. c. 5. Ut is againfl Nature to in- 
creaſe our own Advantage by the Damage of another Man. Which is borrowed from that of Terence, Andr. A. 4. Scen. 1. 
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Is this to be believ'd, or can't be thought 
That one can be ſo vile and naught, 
As to rejoice in th'Ills of other Mer, 
That to themſelves Advantage they may gain ? 

See Digeſt. lib. I. t. 17. De diverſss regulis Juris, leg. 206. 

* Vid. D. I. v. t. 3. 1. 40. D. De hæred. petit. & l. vi. t. 3. D. De rei vindic. 


Tanta vecordia innata cui quam ut ſict, 
Ut malis gaudeat, atque ex incommodis 
Alterius, ſua ut comparet commoda f 


© Comp. Ziegler. ad Grot. d. I. 


* 
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He may very well diſpenſe with it, ſince as I have ſhewed above, F. 3. Note 1, all the Time that he was the honeſt Poſl. flor, 
he acted as Maſter, and was ſo really; ſo that the Profit he had from it was a Part or Revenue which came from the Goods of ano- 
ther, but was an Acquiſition made by Virtue of his Right of Poſſeſſion, and it ought to remain his with ſo much the greater Rea- 
ſon, 2 it is almoſt always one way or other the Fruit of his Induſtry. As to the reſt, ſee my Notes on Gretius, lib. ii. cap. 
10. F. 2. 

The Words of the Digeft are, Fure Nature æguum eft, neminem cum alterius detrinients & injuria fieri lacupletidrem. 

3 * Demades, the Athenian, condemned a Man of ek City- ud profeſſed the Trade of lellng Things neceſſary for Funerals, 
« under Pretence of taking too much Profit, and becauſe that Profit could not be compaſſed but by the Death of many Men. This 
Judgment ſeems to have been ill given, becauſe he made no Profit but by ſome Man's Damage, and by the ſame Reaſon all Gain 
may be condemned. The Merchant cannot manage his Buſineſs but by the Corruption of Youth, the Huſbandman thrives by the 
Dearneſs of Corn, the 1 Pulling down of Houſes, the Officers of Juſtice by Law-Suits and Quarrels, the Grandeur and 
Calling of the Clergy is ſupported by Mens Deaths and Vices ; no Phyſician is much pleaſed with the Hove even of his Friends, 
5 as an antient Gree Comedian ſpeaks ; nor a Soldier with the Peace of his Country, and ſo of the reſt. And which is worſe, if 
** every one would ſearch themſclves, he would find that our inward Wiſhes are, for the moſt Part, raiſed and ſupported at the Expence 
of another; this being conſidered, it comes into my Mind, that Nature does not in this ſwerve at all from her general Courſe; for 


„ Phyſicians hold, that the original Growth and Increaſe of every Thing is the Al 5 . 
* cretius ſays, 1 Nw oy very Thing is the Alteration and Corruption of another; for as Lu- 


Nam guodcungque ſuis mutatum finibus exit, 
Continud hoc mors eff illius, quod fuit ante. 
This Chapter of Montaigne's Eſſay, to which the Author refers us, and which is the twenty-firſt of the 6rſt Book, was ſo ſhott 


that I thought that the Reader would no more grudge to read it, I ha it ou 0 7 | 
from whence this is almoſt all taken. MY 0 og ues hho a ö 


: 5 — es of 2 in Grotius, B. ii. c. 10. F. 2. n. 2, &. | 

e Words are, Quad cum eo, qui in aliend poteſtate eft, negotium geſſum +/+ dicitur, & Dj eſt. I. xv. t. 3. Dei 
5 This Confeſſion of the Author * kable, but he ſaw not | neren. 
ple than 2 Deciion of the following Cafes e, e y fo the . of it, and it follows from quite other Princi- 
e Roman Law, alſo, diſpenſes with the honeſt Poſſeſſor from reſtoring what is loſt through his Negligence; a | 
es WI ce, and what he has 
5 * laviſhly ſpent, believing it was his own. . igitur ſumptum fecerint ex N uid dilapidaverunt, 
fu res um re fua ſe abuti putant, non præſtabunt, Digeſt. I. v. t. 3. De Hereditatis Petitione, 1. xxv. x 11. Sicut autem 
— — quem fecit, deducit, ita fi "gent, debuit, nec fecit, culpæ hujus reddat rationem nifi bone fidei paſſefſor eft ; tunc enim, quia 
$924 — —— nulli guerelæ ſubjectus oft ante petitam hereditatem, Ibid. leg. 31. f. 3. Mr. La Placette nevertheleſs in 
appears — : * I. iv. c. 5. . 257, adds this Reſtriction, At leaſt, if there be no Fault in the Acquirer, Indeed, this 
—— 9 e to the common Frinciples, on which he reaſons, but yet we may diſcern from hence that thoſe Principles are 


but 
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but, likewiſe, ſuch Fruits or Produtts of it as are ſtill 
remaining; becauſe, in natural Eſtimation, he that is 
Owner of the Thing, is Owner too of the Fruits. 
Yet here they diſtinguiſh between the Fruits of the 
Thing, and the Fruits of the Man's own Labour. 
Grotius is of Opinion, that the former only ought to 
be given up, and not the latter; becauſe theſe are not 
due to the Thing itſelf, though perhaps they could not 
have been procured without it. Others think, that 
even the latter Fruits ſhould be reſtored, and al- 
ledge a Law of the Cede * in favour of their Aſſer- 
tion *, And, indeed, this Judgment ſeems to come 
neareſt to the Rule of Kindneſs and Humanity ; 
provided this Clauſe be ſubjoined, That the honeſt 
Poſſeſſor may, in this Caſe, deduct, as well the Ex- 
me which the Thing hath put him to, as a due 

eward for his Labour © : As, likewiſe, that, to pre- 
vent troubleſome Suits, the Proprietor upon claim- 
ing his own ſhould not be too raking and greedy, 
ſhould not (as we ſay) ſweep Duſt and all : For, af- 
ter the Buſineſs hath been qualified by theſe two Al- 
leviations, it will ſeldom happen that the honeſt 
Poſſeſſor ſhall have much to give up out of the Ad- 
vantage he made by his own Induſtry. 

IX. Thirdly, Such a Poſſeſſor is bound not only to 
reſtore the Thing, but, likewiſe, to ſatisfy forthe Fruits 
which he hath ſpent , if it appear that he would have 
ſpent as much otherwiſe © : For be is judged to be ſo 
much the richer, whilſt, by ſpending another” s Goods, he 
hath ſaved his own *, Yet here we are of Opinion, 
T hat, beſides the Limitation above added, it ſhould 
be, likewiſe, conſidered, whether the well-meaning 
Poſſeſſor be able to recover of the Party, who fold 
him the Thing, ſo much as he loſeth upon its be- 
ing claimed by the true Owner . If this is impoſ- 
ſible to be done, the Poſſeſſor is never the richer by 
the Bargain, when he is forced to reſtore what he 
bought, and yet cannot make himſelf whole by re- 
covering the Price he gave. As to the Example 
of Caligula produced from * Sueton, who tells us, 
That, when he reſtored any exiled Princes to their Do- 
minions, he gave them up, likewiſe, the Revenues,which 


* Add. I. vi. t. 1. 1. 20 go. D. De rei vindic. 


1. 36. F. 5. 1. 38, 39. D. De hered. petit. & lib. vi. t. 1.1. 27 
abi ſup. l. 25. F. 8, 9. D. De hered. petit. (|. vi. t. 1. I. 52. 
8 Vid. lib. vi. t. 1. 1. 78. D. De rei vindic. 


De ſolution. f Calig. c. xvi. 
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Of the Obligation which ariſe 


„ Lib. iii. t. 32. leg. 22. De rei vindic. 
, s* I. 31. I. 48. I. 65. D. De rei vindic. 
D. 


Book IV. 
had been brought in the mean Time into 1h 

Treaſury. We may obſerve, that he L 
Kingdoms to have been unjuſtly taken from e 
and, conſequently, himſelf to be in diſhoneſt Poſer 


ſion. Or, if he did not condemn his Predeceſtor's 
Act in this Matter, yet it may ſtill be queſtioned 


whether he reſtored theſe Fruits and Pro 
ſuppoſed Duty and Conſcience, or out of mere 
Generoſity. So that we take it to be the truer 
Judgment to affirm, that the innocent Poſſeſſor 18 
obliged to reſtore the Value of what he hath ſpent 
when he cannot recover Damages of the Perſon wh 
cheated him with this falſe Title, For, in that Caſe 
he cannot be ſuppoſed to have enriched himſelf by 
the Purchaſe, And it ſeems a greater Hardſhip to 
pay the Value of a Thing that is ſpent and gone 
than to reſtore the Thing itſelf, were it forth-com. 


ing. 

X. Fourthly, Such a Poſſeſſor is not bound to make 
good thoſe Fruits or Profits which he neglefed to tale; 
becauſe he neither hath them, nor any thing elſe in 
their Room. And his Negligence about what was 
his own, or in all Reſpects the ſame as if it had 
been his own, is adjudged to be a ſufficient Preju- 
dice to him *, | 

XI. Fifthly, If ſuch a Poſſeſſer, having received 
the Thing as a free Gift, ſhall have afterwards le- 
ftowed it on another, be is not obliged to make Satiſ- 
faction to the Otwner, unleſs it appear that be woull 
have given as much ſome other Ways; fer then the 
ſparing his own Stock will be reckoned a matter if 
Gain and Advantage to him, This Account ſeems 
to ſuppoſe a Diſtinction beween Donations out of 
Duty, and Donations out of mere Bounty; as that 
the former only are to be made good in the Caſe 
before us, and not the latter. Becauſe, ordinarily 
ſpeaking, no Man 1s preſumed to give in this gra- 
tuitous Manner, unleſs he thinks himſelf to have 
ſomewhat ſuperfluous ; and, conſequently, his Incli- 
nation to give is judged to have proceeded from his 
Opinion, that the Thing which he thus diſpoſed 
of, and which proved to be another's, was more 


c.Vid.1. 5. t.; 
« Vid. lib. 
© Aad. lib. xlvi. t. 3. 1.47. f. 1.D. 
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' They ground themſelves, as our Author ſays, on the Code Lib. iii. tit. 32. De rei vindicat. leg. 22. See Mr. Nozd?'s Pri 
babilia Furis, cap. 7. & Comment. in D1ctsT. pag. 197, & egg. We muſt however obſerve, that, according to the Principle 
of the Roman Law, the honeft Poſſeſſor appropriated the Fruits, the Moment they were gathered, of what Nature ſoever they were: 
But if they were not gathered when the true Owner reclaimed his Poſſeſſion, the Acquilition, in this Caſe, was null, as appears by the 
Digeſ. leg. 48. tit. De Aaguir. rer. domin. ; : 

2 The Truth is, the honeſt Poſſeſſor may keep both, as belonging to him by a full Right according to the Principles that we 
have above eſtabliſhed, n. 3. pag. 45. So that, let the Rules of the civil Law be what ig” will, I believe, that, conſidering natur 
Law only, upon the whole Matter, a good Intention produces the fame Effect, as to the Poſſeſſor, as a real Property, as the Remar 
Lawyers themſelves have eſtabliſhed as a Maxim (making only an Exception in ſuch Caſes, as the Law has ordered otherwle.) 
Bong fides tantundem poſſidenti praeſiat, quantum veritas, quoties Lex impedimento non efl, Digeſt. lib. I. t. 17. De diverſ. Reg: Jar. 
leg. 136. R : | 

G if the honeſt Poſſeſſor can lawfully keep the Fruits which are in being, and which he has already gathered (as I have remarked 
in the preceding Note) much more is he diſpenſed from the Value of the Fruits conſumed. The Interpreters of the Roman Lav © 
not agree that the civil Law, in this Caſe, obliges us to Reſtitution ; though the Author has here quoted ſeveral Texts, wick, 
however, only relate to the Reſtitution of an Inheritance. In which laſt Caſe, the Lawyers, for a particular Reaſon, gave a great 
Privilege to 4. Plantiff than to thoſe who reclaimed any other kind of Thing. See Vinnius upon the Inſtitutes, Lib. ii. Ut. . D: 
Rerum Diviſi ne, F. 35. Num. 9, 10. And the Commentary of Mr. Neodt, pag. 179. & egg. 

4 Either this Exception is ill grounded, or it may be extended to other Caſes, which the Author does not. 

rs that theſe Determinatians are not very coherent. | : 

's 'But if the honeſt Poſſeſſor has not, as ſuch, an equal Right with the true Owner, there will always remain here a Pretenc* © 
call him to an Account for his Negligence ; eſpecially when he has the Thing from a third Perſon unknown to him, and the Jobs 
of whoſe Title he has not the Means of enquiring into. For this laſt Caſe admüniſters juſt Cauſe for Suſpicion, and thereſore, how 
eber honeſt the Purchaſer may be, he is bound, in common Prudence, to make the beſt of his Bargain, that, in Caſe the tree 
Owner ſhould appear, he may be ſome Way indemnified. = 

o It is true, it is of ſome Advantage, but then it is as true, that as he might receive the Preſent, and make it his own, ſo he MG, 
Wrio, Right to alienate it in what manner he pleaſed. And ſo what he{ſpared of his own Goods is lawfully gotten by him, 10 
quently, all the Diſtinctions, which our Auther hereafter makes, are as ſyperfluous, as needleſs, becauſe Jos cannot be redu 
Practice | | 
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Receiver, it is, by no 


wanted for his own Uſe. And as to that 
. which ariſeth from ſuch a Bounty in the 
means, reckoned ng * 
ings which are capable of being rated at a let 
Ll roy and therefore he, who only expects an un- 
certain Return for what he hath actually beſtowed, 
doth not, in the leaſt, appear to have been made 
richer by what he parted with on this Proſpect *. 
But it is to be conſidered likewiſe farther, whether 
the Preſent be ſtill remaining in the laſt Receiver's 
Hands or not : If it be, the Proprietor ſhall claim 
it directly of him, and not trouble the intermediate 
Receiver : If not, the main Burthen ſhall ſtil] fall on 
the Perſon who either now poſſeſſeth the Thing, or 
hath been made richer by it. But the intermediate 
poſſeſſor ſhall only come in for a ſmall Share in the 
Burthen, inaſmuch as he too perhaps had an Op- 
rtunity of making ſome Advantage. 

XII. Sixthly, If ſuch a Paſſeſſer, having firſt 
gong bi the Thing ſhall afterwards have alienated it, he 
ſhall not be bound to give the Owner any more than the 
Overplus of the prime Coſt *; or ſo much as he hath 
goined by his Bargain, But if it firſt coft him nothing, 
and yet he hath ſold it, he ſhall then be obliged to give 
p the Price received *, in Caſe the Owner cannot re- 
cover the Thing itſelf of the preſent Poſſeſſor ; and un- 
loſs the farmer Party hath ſquandered away the Price 
he took, which, if not ſo eaſily gotten, had not been ſo 
prodigally ſpent. But he who puts a Thing off for 
juſt fo much as it coſt him, is no Gainer, being 
ſuppoſed only to recover his own, Nor can it be 
{aid in this Caſe, that the Price ſupplies the room 
of the Thing ; unleſs he parted with it out of a 
knaviſh Deſign : Becauſe otherwiſe the Owner is to 
challenge his Goods from the Hands of him who is 
now in Poſſeſſion. 

There is a Law of the Digeſts © urged in the 
preſent Caſe, which runs thus; F after a Thief 
hath ſold the Goods he ſtole, the Owner of them ſhall, 
by violent Means, get the Price out of his Hands, he 


1 Vid. lib. v. t. 3. l. 25. $.8. D. De hered. petit. Comp. Zeigler. ad Grot. d. I. 5. 5. 


xi. F. 13. © Vid. lib. xlvii. t. 2. J. 48. Sect. ult. D. De 
petit. 1. 25. princ. Sect. 1. & Lib. xviii. t. 1. De Contrab. Emp. 
Lib. xxi. t. 2. 1. 1. D. De evi. c. Lib. xiv. t. 2. 1.2. F. z. 
Lib. vi. t. 2. I. 2. C. De furtis. Vid. Moſch. Idyll. 
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ſeems to be guilty of the Robbery as much as the other 
Party was before, and to be equally obnoxious to the 
Law. For all agree, that the Advantage of a ſto- 
len Thing, or the Money into which it is turned, 
is not itſelf, likewiſe, ſtolen, But this Law proper- 
ly reſpects civil Governments. For thoſe who live 
in a State of natural Liberty, may as fairly ſeize by 
Violence the Price of what hath been ſtolen from 
them, as the Thing itſelf, | 

XIII. Seventhly, Such a Poſſeſſor, though he pur- 
chaſed the Thing at a conſiderable Expence, yet is bound 
to reſtore it, and cannot require his Charges of the 
Owner, but of the Seller, For, otherwiſe, the Right 
of challenging would turn to no Account *, if the Chal- 
lenger were to refund the Price, And he who buys a 
Thing of another, whom he might ſuſpect not to be the 
true Proprietor, ought to have provided particularly 
for his own Security, in Caſe the Thing ſhould after- 
wards happen to be claimed : Though this Condition of 
ſecuring the Buyer*s Title is indeed implied in all Con- 
tracts of Sale, according to natural Equity *, 

To the Rule above-mentioned the following Ex- 
ception ought to be added; Unleſs in a Caſe where 
the true Proprietor could not in all Probability have 
recovered Poſſeſſion of his own, without ſome Expence : 
As ſuppoſe the Goods were detained in the Hands of 
Thieves or Pirates, and from them purchaſed. For 
here the honeſt Man, who delivers the Goods, may 
fairly deduct ſo much as the Proprietor would have 
gladly ſpent to regain them: Becauſe the actual Poſ- 
ſeſſion, eſpecially when not to be recovered without 
Difficulty, is capable of being rated at a certain 
Value, and the Proprietor, when re-inſtated in it, 
is adjudged to be, on this account, ſo much the 
richer . Whence aroſe the Cuſtom for Perſons who - 
have loſt any Thing, to promiſe Mivvrgoy, a Reward 
and Encouragement to the Finder. © For the ſame 
Reaſon, though the Buying of what's already our 
own be void, according to the ordinary Courſe of 
the Civil Law, yet Paulus affirms it to be good and 


b Add. Struv. Exercitat. 
e 4 Vid. Lib. v. t. 3. I. 22. & D. De Hered. 

c. leg. 15, Kc. C. Lib. vi. t. 32. 1.3. & C. D rei vindic. 
D. De L. Rhadia. & Lib. viii. t. 45. I. 16. D. De evi. & 
1. imitated by Apulcius, Metam. 1. vi. 
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From what has been ſaid in the foregoing Notes it follows, that the honeſt Poſſeſſor is not obliged to reſtore the Value of the 
Thing, nor the Gain he has made by parting with it, whether he bought it, or it was given him. So that the Author's Diſtinctions 


here are, alſo, ſuperfluous. 


Ic is for this Reaſon that Mr. La Placette maintains, and upon this Suppoſition ſays, That as it is agreed that we muſt reſtore 
« a Thing if it be in Being, he is perſuaded, that we cannot juſtly keep the Price that aroſe from it.” Treat. of Reflitution, I. 
iv. c. 5. Obſerve how far rigid Principles will carry Men, when they are once engaged in them | = 

3 It is ſufficient, that the Proprietor can always recover the ſame Thing in Specie from whomſoever is in Poſſeſſion of it by an 


honeſt Intention. 


We are ſometimes glad to recover our Goods at any Expence, either becauſe the Things are rare, or we have 


great need of them, or becauſe we take fingular Pleaſure in the Poſſeſſion. Further, Either we know not that the Thing belongs to 
us, and in this Caſe we do or ought-to count that it is all Profit, if we obtain Reſtitution ; or we know not what is become of it, and 
in that Caſe we ought to look upon it as either intirely loſt, or very hard to be recovered, ſo that we ought to be ſatisfied to have it a- 
gain by paying the honeſt Poſſeſſor that which he has given. But if we believe that it is bought too dear at that Price, and ſo had 
ra her leave it in the Hands of the honeſt Poſſeſſor, it is not the Fault of this latter; and there is no Reaſon why he ought to loſe 
his Money rather than we our Goods. You will ſay, perhaps, he ſhould have taken greater Precaution. But we ſuppoſe he hath 
taken all the Care he ought, or could. The Neceflity and Nature of Commerce in this Life does not permit us to have any Cer- 
tanty, that the Perſon of whom we buy, for Example, or take a Thing to pawn, is the lawful Proprietor of it, or can make a valid 
Contract with us about ir, much leſs require perſonal Securities, and make them in Force in Caſe of Eviction. See above, F. 3. not. 1. 
Upon the whole Matter I grant, it appears to me, as far as natural Equiry requires, That the Rights and Intereſt of the Proprietor, 
and thoſe of the honeſt Poſſeſſor, are equally eſtabliſhed. I leave the Proprietor in full Power of reclaiming his Goods, where Pre- 
ſcription has not excluded him; and I ſcreen the honeſt Poſſeſſor from a Loſs which his Probity ſhould ſecure him againſt, and which 
the Proprietor has no Reaſon to make him ſuffer. M. Gundling, who (in his Tus Nat. & Gent. Edit. 2. cap. 20. F. 102.) has 
endeavoured to refute me, no way deſtroys the Foundation of my Principles, and brings but very weak Objections. He alledges, for 
Inſtance, That it is a Contradiction for a Proprietor to buy his own G 35 1 as if they belonged to another. But here is no Sale, properly 
ſo called. The Proprietor only indemnifies the honeſt Poſſeſſor for a Loſs he would otherwiſe undergo, and which he is no way ob- 
liged to ſubmit to. Truth, adds M. Gundling, ought to have more Force than Opinion. But this is manifeflly Be ing the Queſtion, 
ny = the ſame Reply to what M. Orte has advanced,-.in his Notes on the Abridgment of The Duties of a 2 and 4 — 
1. Cap. 13. 
+ See the Interpreters of Petroni: : ii. 7. L 1 ö ib. ii. ti 

wich the Note of Cojas ronius, Chap. xcvii. Edit. Burman. And Julii Pauli Recept. Sentent. lib. ii, tit. 31. numb. 24. 
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458 Of the Obligations which ariſe, &c. 


valid *, if it be firſt agreed upon, that the Poſſeſ- 
ſion of what is our own may be purchaſed, when 
remaining with another. 

It is propoſed as a farther Queſtion on this Point, 
Whether a Man who buys a Thing thus detained, pure- 
ly wwith Defign to convey it to the Orwner, may demand 
the Price to be refunded ? Some take the negative 


Part; becauſe, ſay they, The Right accruing to the 


Proprietor cannot be taken off by this Allegation of the 
Buyer. * But indeed, if ſuch a Purchaſer foreſaw 
with fair Probability, that the true Owner would 
hardly recover his Goods by other Means, and if 
the Price which he gave do not rife above what 
the actual Poſſeſſion: which he reſtores may be va- 
lued at, then it is abſolutely requiſite that what he 
expended ſhould be repaid him. But whether he 
who redeems the Thing in this Caſe ſhall be allow- 
ed an Action * againſt the Proprietor, ſuch as they 
term Negotiorum geſtorum, or to recover the Charges 
he hath been at in the Proprietor's Buſineſs, it is 
the Province of the Civilians more nicely to ſtate 
and enquire. * The Reaſon, which Grotius offers 
for his omitting to determine that Matter, is, Be- 
cauſe the aforeſaid Action ariſeth purely from the Civil 
Law, having none of thoſe Foundations to reſt upon, 
from which bare Nature introduceth an Obligation in 
the Caſe. But thoug! it is not indeed the Concern 
of the Law of Nature to examine, or determine, to 
what particular Action at civil Law the preſent Caſe 
may be, or ought to be reduced ; yet it cannot be 
denied but that the very Action above ſpecified, of 
recovering Charges on account of Buſineſs managed 
for another, hath a Foundation in natural Equity, 
and in tacit Compact. For it cannot, on any Pre- 
tence, be required of me, that I ſhould by my kind 
and generous Aſſiſtance preſerve or improve ano- 
ther Man's Goods altogether gratuitouſly, and with- 
out receiving what I am out of Pocket in his Ser- 
vice *, It ſeems therefore the moſt plain and natu- 
ral Way of reſolving ſuch Caſes, that the Party 
whoredeems a Thing after this Manner, as, likewiſe, 
he who tranſacts any Buſineſs on another's Behalf, 
be ſuppoſed to hold the Thing which he hath re- 
deemed, or about which he hath imployed his Mo- 
ney or his Pains, as a Pledge or Mortgage, till ſuch 
Time as he receives Satisfaction. Yet if there be 
no Fruits of his Labour remaining, which he might 


2 Vid. Lib. I. t. 17. I. 11. D. De diverſ. reg. juris. 


another a Buſineſs unknown to him, without any Commiſſion or any expreſs Order from him. See B. iii. t. 5. D. De negotiis geſtis. 
© Vid. lib xi. t. 7. 1.14. $. 13. D. De religio/. & ſumpt. funerum. & Lib. iii. t. 5. I. 6. F. 3. D. De negot. gef. & Lib. xiv. t. 
4 Heautontim. Act. iv. Scen. v. ver. 47, 48. 


2. 1. 4. D. De lege Rhodia. 
D. De rei vindic. & Zeigler. ad Grot. d. I. Sect. 10. 


Book IV. 
take hold on for his own Security, and if t. 

barbarouſly deny to pay him for ki ſo vow 
profitable Aſſiſtance, I am not. of Opinion that he 
may apply the ſame Means towards aſſerting his 
Right as are uſed in that other kind of Right which 
ariſeth from expreſs Contract; but all he can d 
ſhall be to expoſe the ungrateful Wretch to publick 
Hatred and Deteſtation, as one who doth not de 
ſerve the leaſt Inſtance of Good-will from Man. 
kind. The Roman Laws have conſidered the 
Equity of ſuch a Reſtitution in handling the like 
Cafes *. And in the whole Compaſs of this Affair 
Terence's Remark ought to paſs for a general Cau. 
tion, that Jus ſummum ſumma ſepe eſt malitia l. 
The higheſt Right is very often the higheſt Wrong, i 

XIV. Eighthly, In the Opinion af Grotius, 77, 
who buys another Man's Goods cannot return they 
upon the Hands of the Seller, and demand back jj; 
Money in their ſtead. Becauſe, ſo ſoon as ever they 
came under his Power, there commenced in him an 0). 
ligation of reſtoring them to their true Owner, In 
which Caſe we are of a different Judgment: For 
certainly I am not bound to purchaſe a Thin 
which 1 know to be another's, only that the true 
Maſter may recover his Goods, and that I ma 
loſe my Money 5. When therefore I find the Thing 
which I bought to belong to another Owner, and 
am unwilling the Claim ſhould be directed againſt 
me, either to avoid the Trouble of the Diſpute, or 
becauſe I deſpair of getting my Money again of 
the Seller, I ſhould think that I might fairly recede 
from ſuch a Bargain (provided it were not too late) 
to avoid the drawing upon myſelf an unneceſſary 
and unprofitable Contention ; yet ſo as that I ſhould 
be, at the ſame Time, obliged to diſcover to the 
Owner, upon his Demand, where his Goods are 
lodged, that he may have an Opportunity of re- 
gaining them *, 

XV. Ninthly, He who comes honeſtly by the Poſ- 
ſeſſion of a Thing, and knows not whoſe it is, is not, 
by the Law of Nature, bound to give it to the Poor; 
though ſuch an Appointment by civil Ordinances would 
be very juſt and commendable. The Reaſon is, be- 
cauſe by the Force of Property none can claim a 
Right in the Thing beſides the Proprietor. But 
now to the Party here concerned, the not appearing 
of a Proprietor is the ſame as if there were none: 
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> An Adio negotiorum geſlorum is, when one Man has done for 


e Vid. Lib. vi. t. 1. I. 17. princip. 


\ — 


The Words are, Rei ſuæ emptio tunc valet, cùm ab initio agatur, ut poſſe ionem emat, quam fort? venditor habuit, & in Judicio 
poſe ffionis potior efſet, Digeſt. lib. xviii. t. 1. De contrahen. Emptione, &c. 1. 34. F. 4. In this Caſe, as we ſee, the Seller was in Pol- 
ſeſſion of the Thing, ſo that, in this Reſpect, he had the Advantage of the Proprietor himſelf, according to the judicial Proceed- 
ings of the Roman Law. See Cujas Recit. in Paul. ad Edict. pag. 536. tom. 5. Opp. Edit. Fabrott. And Ax rox. FavER. 


Rational. tom. 5. p. 265. 


* Adio negotiorum geflorum, is when one does the Buſineſs of any Man, without any Commiſſion, or expreſs Order on his Part. 


ee. 1. iii. t. 5. De negotiis geſtis, and I. v. c. 4. F. 1. following. 121 
n 4 47505 80 It is oficient to ſay, that if we do not repay, nor ſatisfy him, who 


out of his meer good Will has done ſome Buſineſs for us, we ſhall do him Wrong, which is forbidden by the Law of Nature, Titius's 


3 This tacit or rather feigned Agreement is no ways neceſſary. 


Obſervat. on Lauterbach. 96. See above, F. 5. not. 11. 


4 David in 1 Sam. xxv. 7, 15, 21. ſent his Men to demand a Reward for their Pains in guarding Naba/”s Flocks, and was 
[64 reſolved to revenge, and not a —_—_—_ _ CE Ea Oh 
reats not here of a Bargain of Sale, which was never performed; for no body, I think, can imagine, 

4 5 ot the Thing to be (61d, cauſe it to be reſtored to the true Owner. The Author _ 

to leave us to gueſs at his Senſe, which con iſts in a tacit Conſequence from what he has before formerly aſſerted, and ſeems to 

liged to hold to his Bargain, . 1 — — are 8 the 3 _ * 
it, though he has already paid the Price agreed on, and received the s. It is not however altogether ! 

71 from the 3 Princi x be He had better, as the Commentator upon Grotius, have applied the 2 , 

True Charity begins at Home ; and what I have ſpoken of the Rights of the honeſt Poſſeſſor will put the Thing out of doubt. Ru 

Law quoted by the Author makes nothing to his Purpoſe, as will be diſcerned at the firſt _— or the Queſtion here is 3 

Man, who having bought a Slave, ſells him again, not to the Perſon from whom he purcha b 2 

true Owner had ſued him to reclaim his Slave. See upon this Law Cujas Recit. in Dioks r. tom. vii. Opp. pag. 284. ich 


angry at his Denial, Which 
we ought to pay the Money; and, having 
this : One is not ob 


eſpecially if we argue 


— 


he may endeavour 
the ſame Thi 


ed him, but toa Third, and this after the 


CHAp. I. 


eh is indeed a general Rule in other Caſes. 
2 there's no body who hath a better 
Title to hold the Goods, whilſt the Owner 1s un- 
known, than he who after this fair and uprigh 
manner is at preſent in Poſſeſſion of them. 5 
XVI. Tenthly, What Grotius aſſerts, That a Fee 
talen either on a diſhoneſt Account, or for an honeſt Ser- 
dice, yet ſuch as ought to have been perform*d gratis, 
is not 10 be reſtor d, we allow; if the Neceſſity of 
Reſtitution is to be deriv*d wholly from the Pro- 
priety of the Thing conſider'd by itſelf*. For thus he, 


to declare, by that ſolemn Proteſtation, 
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to whom any Thing hath paſs'd with the Conſent of 
the former Owner, cannot be oblig'd to refund it. 
But when the Cauſe of receiving ſuch a Fee was 
diſhoneſt, as ſuppoſe Fxtortion, then there ar ſeth 
an Obligation to reſtore it from another P. inciple. 
And under the general Name of Extortion ought 
to be comprehended all Ways and Methods (tho' 
not ſo violent) of picking Mens Pockets by cor- 
rupt Dealings : As when Magiſtrates refuſe to ad- 
miniſter Juſtice without a Bribe * *, 


li. 3, 4. W SamuePs Intention ſeems to have been, not to make ſhew of any extraordinary Sanctity, but 
2 See 1 Gam. Xl. , 4 here 1 he had, rn (pe &, tranſgreſs d the common Duty of a Judge; and conſequently, 


that he had not deſerv'd by any Fault of his to be thruſt out of his Office by the Creation of a King. See before, P. ut. c. 7. 
Sect, 9. 1 
See what is ſaid above, I. iii. c. 7. F. 6. Note 2. . | 
* Our Author quotes here 1 Sam. xii: 3, 4- upon which ſee Mr. Le Clerc's Comment: 
— — — — 
BOOK V. 
2 8 5 RE eee eee ee 


1. After Property, the Meaſure of Things muſt be 
introduced, 

1. What is the moral Quantity of Things. 

111. How many kinds of Price. 

iv. What is the Foundation of the common Price 


of Things. 
v. Many profitable Things have no Price, and why? 
vi. Why the Prices of Things riſe. | 
vii, Of the Price of Fancy. 
viii. Of the lawful Price, 
1x, Of the common Price. 
I. IN CE Things that are the Subject of Pro- 
8 perty are of different Natures, and admi- 
niſter differently to human Neceſſities; and 
ſince it often happens, that either the 
ſame Thing belongs to many (the Parts of which 
are not in all Reſpects alike) or that Things of à 
different Nature are to be exchang*d for one ano- 
ther: Hence it becomes neceſſary for Men to agree 
upon ſome common Meaſure, by which Things of 
a different Nature may be compared together, and 
made equal to one another. Now Things are 
thus compared, and found to be equal, or unequal, 
in reſpect of their Quantities; for Equality is 


CHAP. I. 
Of PRICE. 


x. The Cauſes why the common Price riſes and 
falls, | 

xi. The common Price is not ſufficient for the Com- 
merce of Man's Life. | 

X11. Hence an eminent Price was ſet in Money. 

111. Which, for the moſt part, was made of Metals. 

xiv. How far tbe Governors of Societies may ſet an 

Eſtimate upon Money. 
xv. In ſo doing, they ought to have reſpect to Land. 


xv1. The Value of Money is, alſo, ſubje to an Al- 
teration, | 


nothing elſe but an Agreement of Quantities : And 


therefore we muſt conuder the Quantity of Things 


and Actions, as far as they are uſetul to human 
Life, together with the Foundation and common 
Meaſure of that Quantity. 

It. We find then, that Things are ſaid to be e- 
qual, not only as they agree in heir Dimenſions, but 
in ſome other Reſpect. Thus Honour, Labour, and 
Wages are ſaid to be equal, or unequal, not by rea- 
ſon of their agreeing or diſagreeing in Dimenſion, 
but upon ſome other Account. And therefore there 
mult be ſome other Quantity, beſides that which is 
term'd Phyſical and Mathematical, tho* Philoſo- 


* Commerce is a Conſequence of Property of Goods, and the Price is the Conſequence of Commerce, or a Thing abſolutely 
neceſſary to accommodate each other by Way of Exchange, to which all Commerce in general is to be reduced. So that the 
Reman Lawyers have Reaſon to refer the Settlement of Commerce to the Law of Nations, underſtood in the manner that I have 
explain'd it elſewhere, N. 1. pag. 148. Ex hoc jure gentium -- Dominia diflinfla, agris termini poſiti, ædi- 
ficia collocata : commercium, emptiones, venditiones, locationes, conductiones, obligationes inſtitutæ, exceptis quibuſdam, que [a] 
Jure civili introdu4e ſunt. Digeſt. lib. i. tit. 1. De Juſtitia & jure, leg. 5. Mr. Thomaſius nevertheleſs maintains that Com- 
merce does not belong to the Law of Nations farther, than it relates to ſuch general Cuſtoms as proceed from the corrupted 

anners of Mankind, and which are ſettled by corrupted Reaſon ; ſeeing that the Neceſſity, Diverſity, and great Increaſe of 
Commerce is the Effect of Vice, and the Growth of it. See the Diſcourſe, De Jure Statuum Imperii dande Civitatis, F. 14. 
and that, De Pretio affectionis in res ſungibiles non cadente, Chap. i. §. 5. both printed at Hall in Saxony. But this reſpects 
another Queſtion, which rather relates to Divinity, than the Civil Law. (See /ib. i. cap. 1. F. 11. aforegoing.) It is ſufficient, that 
in the State that Things now are, Commerce, as well as Property, is neceſſary among Men in the Condition they are; ſo that 
we may ſay, that the Settlement of Commerce in general is very conformable to the moſt pure Reaſon, and the Law of Nati- 
Ons, ſo called in the moſt favourable Senſe. The Abuſe which ſeveral make of it to favour their private Paſſions, does not 
hinder, but Commerce in itſelf is a very innocent thing. Laſtly, As Commerce is a Conſequence, and one of the chief Uſes 
of Property, ſo we muſt be careful not to extend the Rights of Property ſo far as to do any conſiderable Hurt to Commerce. 
We have ſeen the Uſe of this Remark in the two laſt Chapters of the preceding Book; and tis probable that it may ſerve elſe- 
where to decide ſeveral Caſes better than they uſually are decided ; | 
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Phers have hitherto talk'd of no other. Which is 
evident, if we conſider, that the Nature of Quan- 
tity in general does not conſiſt in the Extenſion of 
Subſtance, but in Things being capable of having 
a Value put upon them, and, conſequently, of being 
compared together. But ſince things receive a Va- 


lue, not only from their natural Subſtance, but al- 


ſo in reſpect of ſome moral Conſideration; it fol- 
lows, that beſides the natural there muſt be, alſo, a 
moral Quantity *. However, Things of the ſame 
Nature and Goodneſs receive a Value even from 
their natural Quantity, as a great Diamond, cœte- 
ris paribus, is more valuable than a ſmall one; which 
yet we have not always a regard to in the Valua- 
tion of Things of a different Species, or Goodneſs ; 
for a great Dog is not always more valuable than 
a little one, or a great Maſs of Lead than a ſmall 
Piece of Gold. 

How Perſons are morally valued according to O- 
pinion * ; and their Actions, according as they are 
productive of Merit or Demerit, has already been 
diſcourſed of in its proper Place. My Deſign 
here is only to treat of the moral Quantity of Things 
and Actions, as they are conceived to have ſome Uſe 
in the common Affairs of Life, and as they are ca- 
pable of being compared together in order to Com- 
merce. This we call Price, which is the moral Quan- 
tity or Value of Things or Afions, by which they are 
uſually compared together in order to Traffick. 

III. Price may be divided into proper and emi- 
nent; the firſ is placed in Things and Actions, ſo 
far as they are capable of procuring either the Ne- 
ceſſaries, Conveniencies, or Pleaſures of Life: the 
other is placed in Money, which is ſuppoſed to con- 
tain virtually the Prices of all Things elſe, and to 
be the common Meaſure and Standard of them. 

IV. For the right underſtanding the Nature of 
the proper Price, it is neceſſary to conſider diſtinctly, 
firſt, upon what it is founded ; ſecondly, what it 
is that raiſes or ſinks it. The Foundation of the 
Price or Value of any Action or Thing is, Fitneſs 
to procure either mediately, or immediately, the 
Neceſſaries, Conveniencies, or Pleaſures of hu- 
man Life, Hence, in common Diſcourſe we call 
thoſe Things that are uſeleſs, Things of no Value; 


a See B. i. c. 1. 5. 22. b See B. viii. c. 4. 


propriated, can bear no Price, how ſerviceable ſoe- 


e See B. i. c. 8. See B. viii, c. 3. F. 18, c. 


Book V. 


and thoſe Men too we ſay are of no Value. who 
are unprofitable Burthens of the Earth. Thus the 
Cock in the Fable fet no Value upon the Jewel 
becauſe of no Uſe to him. Grotius, I. iii. c. 12. 6. 14. 
is of Opinion, That Want is the moſt natural Mey, — 
of the Price of Things. Where if he means, that "x 
in its own Nature, is the Foundation of Price ſhe 
that therefore Men only value a thing, becauſe the 

want it, it will not univerſally hold true. For A 
ſo, thoſe Things that are ſubſervient to our ſuper. 
fluous Pleaſures would bear no Price, which yet the 
Luxury of Man has ſet a great Rate upon, For we 
do not really want any thing, but what we cannot 
unleſs with great Inconvenience, be without, Mat ix 
12. But if his Meaning be, that the Want of the 
Buyer raiſes the Price, I own it is commonly ſo; 
but that it is the natural Meaſure of Price, that the 
more a Man's Neceſſities prefs him, the more ma 

be juſtly exacted of him, no honeſt Man will admit : 
Nor does that? Place of Ariſtotle, cited by Grotius 
make for the Purpoſe ; for the yp:ia, or + Want, he 
ſpeaks of there, which in a manner preſerves and 
holds together all Commerce, is not the Foundation 
of Price, but of Bartering only. For, if Men want- 
ed nothing but what they could ſupply themſelves 
with, there would be no bartering, or exchanging 
Commodities, but every one would keep and enjoy 
his own 5, 

V. Yet it 1s obſervable, that ſome of the moſt 
uſeful Things of human Life have no Price ſet upon 
them ; either becauſe they are and ought to be 
free from Property, or becauſe they are excluded 
from Commerce, or laſtly, becauſe they come within 
the reach of it, no otherwiſe than as Appendages 
of ſome other thing; beſides, the Law has remov'd 
ſome Actions from Commerce, and thereby exempt - 
ed them from Price. Thus the Air, the k, the 
heavenly Bodies, and the vaſt Ocean not being ap- 
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ever they may be to human Life. And the Law 
having forbid * things ſacred to be brought into 
Commerce ?, has thereby exempted them from 
Price, although ſome of them have nothing in their 
own Nature, to render them incapable of it. Nor 
can any Price be aſſign'd for a Freeman's Head; 


: The Author ſaith Pretium vulgare; but if we ſhould tranſlate it ſo, wiz. a vulgar or common Price, we ſhould confound 
that ſort of Price with the other which is treated on at 5. 9. Pretium commune, i. e. the Genus with the Species. Moreover, the 
Terms Proper, or Intrinſict, do in themſelves much better expreſs the Notion in which our Author underſtands the Word vulgare 
in this Place, as one may eaſily perceiye. 

2 It is one of the general Reaſons; for that which is of no Uſe, paſſes commonly for a Thing of no Value. But whence 
comes it then, that Water, and ſome other Things very uſeful for Life, are not rated at any Price? as our Author ſpeaks a little 
lower. We muſt therefore add another Reaſon here, I mean, That Things which are capable of Price ought to be not only of ſome 
Uſe, if not truly, yet at leaſt in the Opinion and Affections of Men; but, alſo, of ſuch a Nature, as not to be ſufficient for the 
Neceſſities of all the World. And fo the more uſeful and rare a Thing is in this laſt Senſe, the higher or lower the proper and 
intrinſick Price will be. If the Faſhion of a 'Thing paſles away, or few Men eſteem it,then it becomes a good Bargain, how dear 
ſoever it was before. On the contrary, if a Thing that is common, and coſts little or nothing, becomes rare, nothing more 
needs to ſet a Price on it, and ſometimes to make it very dear; as appears, for Example, by Water in dry Places, and at 
certain Times, as in a Siege, &c. By this Principle we muſt explain and rectify all that our Author hath ſaid concerning the 
Foundation of Price in general. See Titius's Ob/ervat. on Puffendorf, CCCXXXI. and on Lauterbach. Obſervat. DIII. as alſo 
Mr. Thomaſius's Juriſprud. Divin. Lib. ii. c. 11. F. 33, Cc. and his Diſcourſe De Pretio Affectionis, c. 1.4. 10, Cc. To 
which we may add Mr. Locke's Treatiſe on the Leſſening of Intereſt, and the Heightening the Value of Coin. : 

3 Ariſtotle's Words are, Aer dp evi Tivi mdvra perptiobas 1870 d 351 Th He dAnfieia n Yeeia, 1 TAvTH4 CUVENH- 

4 So Ariftotle expreſly ſpeaks, "Or: n Ypeia ouvixet iv T1 ov, , 37. av un &v Xp @o1v A, i & ppoTEpal, I r 
pos, V ANAT To 1. e. Want includes one thing ; which ſhews, that if Men ſtood not in need of one another, neither bath, nor 
either of them would change. Nicom. lib. v. c. 8. 

s Ariſt. Polit. i. c. 6. (9) Bartering obtains in every Thing, and began naturally from ſome People's having more than they had 
occaſion for, and others having leſs : For then they were forced to exchange, till they had furniſh'd themſelves with what they 
avanted. 2 

6 By Res Religioſæ the Roman Law underſtands principally Places where any thing had been buried. See Inſtit. B. ii. t. 1: 
F. 8, 9. and Dig. B. xi. t. 7. De Religio/. & Sumptib, Funerum, &c. ; 

7 This Privilege, which is granted to Things ſacred, belongs not only to Temples, and other Things ſet apart immediately to 
the Service of God, but, alſo, to what's neceſſary for the Maintenance of Miniſters, and all that appertains to them. This Privilege, 
I ſay, owes its Original to the pious Fraud of the Miniſters intereſted ; and in the Chriſtian Church the Clergy have not 50 
imitated the Pagan Prieſts in that Reſpe&, but have perhaps outdone them. See Mr. Thomaſius's Diſcourſe De Bonorum Sœcula- 
riſatorum Natura, F. 2, Cc. printed at Hall in 1707. i 
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Cray. I. 


it being a Contradiction to be free, and, at the ſame 
Time, expoſed to Sale; for he is no ſooner expos'd 
to Sale, but he ceaſes to be free: And therefore, 
even upon this Account, Liberty is ſaid to be an 
invaluable Thing, becauſe the Advantages of it are 
ſo great, as to exceed all Value. Here 'tis worth 
obſerving what Philo Judæus, De Spec. Leg. p. 597. 
Edit. Genev. delivers, Prices were ſet upon thoſe who 
bad devoted not only their Goods, but themſelves ; not 
according to their Beauty, or Stature, or ſuch like, but 
according. to their Age and Sex; for the Law fixes two 
hundred Silver Pieces as a Price for a Man, from the 
twentieth to the fixtieth Year of his Age, and one hun- 
dred and twenty upon a Woman; from the fifth to the 
twentieth Year eighty for a Man, and forty for a Mo- 
man ; from Infancy to the fifth Year twenty for a 
Man, and twelve for a Woman ; if paſt the fixtieth 
Year for a Man ſixty, for a Woman forty. All of the 
ame Age and Sex are rated at the ſame Price for three 
good Reaſons; firſt, becauſe the Dignity of the Vow is 
the ſame, whether great or mean Perſons make it, 
Secondly, in the Caſe of a Vow Perſons ought not to be 
rated upon the ſame Terms with Slaves expoſed to Sale; 


for thoſe are more or leſs ęſteem' d, according to the 


Beauty and Vigour of their Bodies. Thirdly and chiefly, 
becauſe with GOD there is no Reſpect of Perſons, as 
there is with Men. See Levit. chap. xxvii. 5 
Many things, alſo, have no Price, becauſe they are 
not capable of being poſſeſſed ſeparately by them- 
ſelves, which yet very much enhance the Price of 
the thing they appertain to; as the want of them 
takes from it not a little. Thus the lying open 
to the Sun, a clear and wholeſome Air, a pleaſant 
Proſpect, the Winds, Shades, Sc. conſider'd ſepa- 
rately in themſelves, bear no Price, becauſe they 
cannot be enjoy d without the Land they belong to; 
but yet of what Moment they are in the Purchaſe 
of Lands and Tenements, no Man is ignorant. 
Pliny, Nat. Hiſt. lib, xii. cap. 1, ſays of the Plane- 
Tree, That the People pay Taxes for the very Shade 
of it. Thus in Holland, thoſe who have Windmils 
pay a yearly Tribute for the publick Wind, as is 
pretended, And hence, by the way, it appears how 
the Cauſe that Demoſthenes pleaded before the 
Judges, about the Shadow of the Aſs, ought to be 
decided : For he who hired the Aſs could not hin- 
der the Owner from lying down where the Shadow 
of the Beaſt fell, but might immediately have tak- 
en it away, by driving the Aſs to ſome other Place. 
Laſtly, whatſoever Actions either divine or 5 human 
Laws command to be done gratis, or forbid to be 
done at all, and ſo exclude from Commerce, cannot 


dee At viii. 20. 
Vid. Janum Nicium Erythreum, Pinacotheca 2. c. 29. 
mum, qui, cum libet, Accipe dicit. 


n 


b Add. Decretum Gratiani, Cauſ. 1. Queſt. 1 3, 3+ 
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be brought under any Price, Of which Natute are 
thoſe ſeveral Actions which have ſome ſupernatural 
Effect aſſign'd to them by divine Inſtitution z; as 
Remiſſion of Sin, by the Abſolution of the Prieſt ; 
the Application of ſpiritual Benefits, by means of 
the Sacraments ; and ſuch like: Which whoever 
confers upon another for any valuable Conſidera- 
tion, is guilty of Simony ; and to meaſure ſuch 
things with Money, is look*d upon as Impiety and 
Irreverence towards the divine Author *. Unlaw- 
ful too it is to beſtow eccleſiaſtical Preferments for 
Money, upon unworthy Perſons, which ought ta 
be given to deſerving Men gratis *. Neither ought 
the Rewards and Teſtimonials of Virtue and Learn- 
ing to be ſold to thoſe that don't deſerve them; 
not only becauſe by this means they grow cheap, 
but becauſe ſuch Men are often, by a pompous Ti- 
tle, recommended to publick Imployments, to the 
great Prejudice of the Commonwealth ©. And in- 
deed *tis a Shame to the Men of Letters, that ſome 
ſhould take ſuch Liberty, as Fabius of Bentivoglio © 
expreſs'd in Jeſt, who, going to make a certain Per- 
ſon a Doctor, met by chance an Aſs, that, yawning 
with an open Mouth, look'd as if he were laughing: 
To whom, Why laugh you, ſays he, you filly Creature? 
We can make you a Doctor too, if you have but Money: 
The Practice of the Chineſe is otherwiſe, of whoſe 
Examinations and Preferments, vid. Neuhof. in Ge- 
ner. Deſcript. Sine, c, 3. Plin. Nat. Hiſt. I. xvi. c. 4. 
© Oaken Crowns were the noble Badge of the Sol- 
„ diers Valour, but now of late are Marks of the 
* Emperor's Clemency ; ſince, by reaſon of the Li- 
© centiouſneſs of our civil Wars, it ſeems meritori- 
sous not to kill a Subject. O happy Times ! which 
have rewarded ſuch noble Services with Honour 
* only, and when other Crowns were valued for 
* the Gold they were made of, would not allaw 
the preſerving a Subject to be rewarded with any 
* thing that might bear a Price; thereby clearly 
<« profeſling, that they thought it a Sin even to ſave 
a Subject for the ſake of Lucre.”* Thus a Judge 
ought not to ſell that Juſtice which he ſhould ad- 
miniſter gratis 5, 


Non bene conducti vendunt perjuria teſtes, 
Non bene ſelecti judicis arca patet. 

Turpe reos empta miſeros defendere lingua, 
Quod faciat magnas turpe tribunal opes. 

Turpe tori reditu cenſus augere paternos, 
Et faciam lucro proſtituiſſe ſuam. 


Plutarch, in the Life of Romulus, p. 25, talking of 
the Duty of Patrons towards their Chents, adds, 


Vid. Plin. Nat. Hiſt. I. xvi. c. 4. 
Ovid. De Arte Amandi, lib. ii. ver. 163. Secum habet inge- 


f Ovid. Amer. Lib. i. El. x. ver. 37, Cc. 


Libertas ineftimabilis res en, Digeſt. lib. I. tit. 17. De Div. Reg. Juris, leg. 106. I rather quote this Law, than that 
ny 


Paſſage of Philo, cited by the Author at large, becauſe it ſpeaks o 


of the Valuation of Perſons devoted to God, which are 


to be redeemed ; a Valuation made according to Age and Sex, without any Regard to Stature, Beauty, or ſuch like Things, 
De Legib. Special. 55 774. Edit. Paris. But, tho' free Perſons are not the Subject of Commerce, it doth not follow that 
e 10, 


they cannot be 


as Mr. Hertius obſerves, in reſpect of the ot gn which ariſe from it. See lib. iii. chap. 1. F. 7, 8. 


ore-going. The Right of governing free Men is, alſo, capable of Valuation, and of a Nature that may be alienated, if 
be will. See Grotivs, lib. j. chap. 3. $. 12. and what this Author ſays, lib. vii. chap. 6. F. 16. following. , 


* See lib. iv. c. 5. F. 2. above. 


See Fran. Zypeus, Netit. Fur. Belgie. Lit. x. pag. 244. Edit. Antwerp, 1644. 
; See Plutarch de Dec. Oratoribus, and the Scholiaſt of Ariſtophanes de Fah, ver. 191. 
See what I have obſer v' d on the Abridgment of The Duties of a Man and a Citizen, Lib. i. Cap. xiv. F. 3. Not. 2. 4: 


ition. 


tet 
tt 


a, ſed que pretio nummario non fit æſtimanda, nec dehoneftanda, 


The Words of the Di ; 22 

geft. are, An & Philoſophi Profeſſorum numero fint ? Et non putemguia hoc primùm profitert eos opor- 
„ Percenariam operam ſpernere. Proinde ne Juris quidem Civilis Profeſſoribus jus dicent : eſt quidem res e * 
lib. 1. tit. 13. De Extraordinariis Cognitionibus, &c. 1. 1. 6. 4. 


12 _ Mr. Trad. Brimmer. ad Legem Cincian. Cap. ii. To which we may join the Ennaratio Pande&arum of M. 
ng, Lib. iii. tit. 1. f. 11. We may add, That the Roman Law allowed neither the Immunities, Privileges, nor Re- 


— to Poets, that it did to the Profeſſors of other Sciences, of which Monſ. Le Clerc gives the Reaſons in Tom. i. of his 


arrbaſiana, P- 51, Et. 
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J accounted a mean and ſordid thing for thoſe who are 
rich to accept of a Fee from thoſe that are poor. From 
whence the Cincian Law afterwards had its Origi- 
nal. Hic clamoft rabioſa fort Furgia vendens improbus, 
ras & verba locat, Sen. Herc. fur. ver. 171, Sc. Vid. 
Quint. Inſtit. Orat. I. xi, c. 9. The Roman Laws 
thought it mean to ſet a Price upon Philoſophy and 
civil Knowledge. Vid. Dig. lib. I. t. 13. leg. 1.4. 4, 5. 
D. De extraordin. cognit. and Grot, in Flor. Spar. in 
B. l. and Quint. Inſtit. Orat. 1. xii. c. 7. where diſ- 
puting whether a Price ought to be {ct on Elo- 
quence, among other things he ſays, It may be a 
Means of rendering things cheap to put a Price upon 
them. A Ruffian, or a Sorcerer, can't juſtify his being 
hired for Money to kill a Man, A Scholar ought 
not to debaſe his Style and Learning in writing Scan- 
dal; nor ought any Man to proſtitute his Credit, 
by maintaining an unjuſt Cauſe, or ruining a juſt one 
by Perjury; and many more of the ſame Stamp. 
VI. There are ſeveral Reaſons why the Prices 
of things ſhould riſe, or fall; why one thing ſhould 
be preferr'd before another of as great, or greater 
Uſe. For here the Neceſſity of the thing, and the 
Eminency of its Uſe does not always take place. 
Nay, we generally find the molt neceſſary things are 
cheapeſt ; becauſe, by the peculiar Providence of 
God, Nature affords a greater Increaſe of them, 
« Whatſoever is neceſſary for Mankind, the divine 
„ Providence has contriv'd that it ſhould not be 
„ dear, or hard to be got, as are Pearls, Gold, Sil- 
„ver, and other Things, which neither our Body, 
e nor Nature requires; but as for thoſe things we 
« cannot ſafely be without, ſhe has plentifully 
% difpers'd them throughout the World. That 
which chiefly raiſes the Price, is Scarcity, Thoſe 
things that are ſcarce, ſays Sextus Empiricus *, are 
valued : thoſe that grow amongſt us, and are every 
ꝛohere to be had, are quite otherwiſe. I Water were 
difficult to be met with, how much more valuable would 
it be than the things wwe moſt value now ? Or, if Gold, 
lay in the Streets as common as Stones, who do you 
think would value it, or lock it up? And therefore 
ſome have thought it a Maſter-piece in Trade to 
procure a Scarcity. As the Dutch, in many Parts 
of the Indies, root up the Trees which bear the 
Cloves and Nutmegs to prevent too great a 
Plenty of thoſe Spices. ** The Egyptians do 
<* not permit their Paper-reed to grow in many 
% Places; by which they procure a Scarcity, and, 
&* conſequently, raiſe the Price, but hinder the 
% common Uſe and Advantage of it, Strabo, lib. 
& xvit. p. 799. Edit. Par, That which 1s ſcarce is 
< valuable: Water is not valued, altho* the moſt 
e uſeful thing in the World, Plato Euthydemo, p. 2 11. 
« C Ed. Wech. Curious Dainties are not valued 
& for their Taſte, but for their being hard to be 
« gotten, Mamertin. Paneg. Julian. c. xi. n. 3. Ed. 
« Cellar.** Beſides, a thing is ſtill more valuable, 
when *tis not only ſcarce, but, alſo, comes from re- 
mote Places. Pliny © tells us of two Boys, the one 
born in Aſia, the other in France, who were won- 
derfully alike, and whom therefore the Merchant 
ſet a prodigious Rate upon, and the Purchaſer 
look'd upon nothing in his whole Eſtate to be more 


z Vitruv. De Architect. I. viii. in the Preface. 
cap. 12. In Nigrino, p. 38, 39. Ed. Aft. 
i See Numb. xi. 28, 29. Mark ix. 38, 39. 


„ Pyrrhon. Hypoth. lib. i. e. 14. p. 29. Ed. Gene. e Lib. ti. 


valuable. For the Ambition of Mort 
thoſe things moſt, which few Men w — 
mon with them; and, on the other ſide thinks 
meanly of thoſe which are ſeen in the Hands f 
every one, Nay, ſo perverſe we often are . 
eſteem a thing the more, becauſe it is forbidden . 
ts being forbidden excites our Curioſity, And there. 
fore Lucian with Reaſon ridicul'd thoſe, 55 5 
Winter load themſelves with Roſes, and are pleasd with 
them when ſcarce and out of Seaſon ; but nauſeate ang 
deſpiſe what is in Seaſon, and agreeable to Nature, 
But generally we ſet a great Value upon nothin 
but what raiſes us, in ſome meaſure, above the Rank 
and Condition of others; and, for this Reaſon, Ho. 
nours particularly are more valuable for being ſcarce 
** The Rewards of Virtue ought to be chaſte and 
* ſacred, not to be communicated to wicked or 
mean Perſons ; for things that are ſcarce and 
* difficult, are recommended to Men by the Re. 
© wards that attend them.“ Tho? indeed it pro- 
ceeds from the Corruption and Pravity of human 
Nature, that we value real Goods inore or leſs 
according as few or many poſſeſs them in common 
with us. For my Goods are never the worſe, be. 
cauſe others poſſeſs the like; nor the better, be. 
cauſe others want them. Thus my Health is not 
the leſs valuable to me, becauſe others, alſo, enjoy 
theirs ; nor the more, becauſe uthers are ſick. Nor 
is my Knowledge leſs worth, becauſe others are 
knowing too; nor would the Value of my Wiſdom 
riſe, ſhould other People prove Fools. He there. 
fore that prides himſelf in ſeeing others want the 
good things which he is Maſter of, ſeems indeed 
to take pleaſure in other Mens Misfortunes : And, 
on the other fide, he who thinks his own Goods 
the worſe, - becauſe others poſſeſs them in common 
with him, ſeems to be moved with Envy“. 
But indeed, as in many things, ſo in this, the 
general Courſe.of Mens Lives deviates from right 
Reaſon. Hence ir 1s, that the Luxury of Man has 
ſet moſt unreaſonable Rates upon many things, 
which human Nature could eaſily be without: 
Which ſome think were contrived on Purpoſe, that 
there might be ſome Uſe in prodigious Riche. 
What mighty Rates ſome Pearls bear, Vboſe Goot- 
neſs conſiſts in ſuch a Degree of Whiteneſs, Largents, 
Smeothneſs, and Weight, * Qualities ſo hard to bt 
match*'d, that never any two of thoſe Pearls are fond 
alike! Plin. Nat. Hiſt. 1. ix, c. 35. Pearls bear ile 
greateſt Price of any thing; they were fir brought u 
Rome, when Alexandria was taken, not long beſot 
Sylla's Time; but a little after were ſo much in Fir 
ſhion, that even ordinary Women affefted to wear them; 
for they uſed to ſay, A Pearl to Women, when 9 
appear d in publick, was as good as a Littor, Idem. 
ibid. Some Jewels are fo valuable, that no Price c 
be ſet upon them. Id. l. xxxvii. Yrozem.. Our Wi 
among ſt the Indians bears as great a Price as thi 
Jewels do among ft us, Idem l. xxxii. c. 2. Ad. Iden, 
c. XVii. 34. I. Xx. c. 29. I. xii. c. 14, 17; 19. |. 
c. 4. I. xxxvii. c. 4. I. vi. c. 7. Of Silk. Wit} 
much Pains, and jo far is it brought, that Wann, 
when they appear in publick, may be ſeen through. 4 
this Day Amber with us bears a moderate Rate in l 


e Cic. De Invent. I. ii. c. 39. Vid. Corn. Nep. Miltiads o 


— Sw} 


1 Ftenim qui modus eft in his rebus cupiditatis, idem eft Aſtimationis. Difficile ; enim finem facere pretio, niſi aabidiui. fects” 
i. e. In theſe Things the Value of them is according to Mens Deſires. "Tis hard t 


ed your Deſires after them. Cicere in Verr. lib, iv. chap, 7. 
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o ſet Bounds to the Price till you have 
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CHAP. I. | 
Faſt it is vaſtly dear. * Nay, the Folly of Men fan- 


cies there muſt be ſomething extraordinary in what 


s much. Heliogabalus ordered the Prices of the 
544 provided 2 his Table to be repreſented 
to him greater than really they were; for that, he 
ſaid, created an Appetite to them magis illa 
juvant, que pluris emuntur, Juv. Sat. xi. ver. 16. 
Luxury has impoſed a Price upon the very Dregs that 
the Sea caſts up, Curt. 1. viii, c. 9. n. 19. Ed. Cellar. 
O14d Plate receives a Value from the Fame of the Work- 
men; Braſs from a few Mens Folly, Sen. Conſol. ad 
Helv. c. xi. Janus Nicius Erithreus tells us of 
Tulips, that thirty Years ago (when he writ this) 
they lay upon the Tops of the Alps, without any 
Care or Notice taken of them: Yet, when they 
were brought to Town, the People, fond of them 
for their Rarity, ſet ſuch. a Price upon them, as that 
every Root ſold for above a hundred Crowns. But 
after they had increaſed and grew common, their 
Price ſunk ſo low, that hardly any Thing was cheap- 
er. As our Deſires are, ſo is our Eſteem of Things; 
and there's no End of raiſing the Prices of Things, un- 
leſs we firſt ſet Bounds to our Extravagancies, Cicero 
in Verrem, l. iv. c. 7. China and Earthen Wares 
are the dearer for being brittle : For it is an Argument 
of Riches, and a glorious Piece of Extravagacy to have 
a thing that ſhall immediately be wholly deſtroyed, Plin. 
I, xxxiii. The Brittleneſs makes Cryſtal the dearer : 
For among unskilful People the Danger, which ought 
70 fink the Price, raiſes it, Sen. De Ben. I. vii. c. ix. 
Strab. I. ü. p. 87. Ed. Genev. Of precious Stones, 
«hich are ſo much valued, yet thoſe that have them not, 
are as happy as thoſe that have them, For Mankind 
is ſo whimſical and filly, as to think thoſe happy 
who poſſeſs Superfluities, rather than thoſe who a- 
bound in all the Neceſſaries and Conveniencies of 
Life. And therefore it ought to be ranked among 
the ſenſeleſs Opinions of the common People to va- 
lue things either for their being new, or ſcarce, or 
kard to be gotten, or brought from far, unleſs their 
Goodneſs, alſo, and their Uſetulneſs recommend them. 
Charron de la Sageſſe, I. i. c. 39. num. 11. and l. 
li, O. 9. num. 2. Agatharchis de mari rubro, c. xlix. 
ſpeaking of the Alilæi and Caſſandrini, whoſe Coun- 
try abounded in Gold, ſays, They bartered Gold for 
a triple Quantity of Braſs, but gave double for Iron. 
For they proportioned their Rates according to the 
Plenty or Scarcity of the Commodities, in which we 
bave not ſo much Regard to the Nature of the Thing, 
as the Neceſſity of its Uſe. But thoſe things that are 
of daily Uſe, and eſpecially ſuch as relate to Provi- 
ſion, Apparel, and Arms, rife in their Price, when 
they become neceſlary as well as ſcarce; as in a 
Dearth of Corn, or in a Siege, or in flow Voyages, 


* Pinaceth, lib. iii. c. 17. 
Ed. Amſtel. 


W 


— 


in the Life of J. Barclay, who was a great Admirer of them. 
K © Garcilaſſo de la Vega, Comment. Reg. I. iii. c. 20. 
ſirong Roofs to their Houſes, than the famous I vory Statue of Minerva 
1 For a Man muſt be rated, not according to what he can do; but a 
* few can draw or carve finely ; but any one is capable of being a Car 
gave a Talent for a Servant to look after his Silver-Mines.” Xen. 
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where Hunger and Thirſt are craving to be ſatisfi- 
ed, and Life muſt be preſerved upon any Terms. 
Plin. Nat. Hit. l. viii. c. 57. Quinctil. Declam. xii. 
p. 176. Ed. Lugd. Bat. In a very great Scarcity any 
thing that can be bought is cheap. When Hannibal 
beſieged Caſilinum, a Mouſe was ſold for two hun- 
dred Pieces of Gold; and he that ſold it died of 
Hunger, whereas he that bought it was preſerved. 
The Prices of artificial things, beſides the Scarcity 
of them, are much raiſed by the * Neatneſs of the 
Art. In which L. Mummius was ſo ignorant, 
that when he had taken Corinth, and thereby got 
«© Poſſeſſion of the Statues and Pictures drawn by 
< the ableſt Maſters, he proclaimed to thoſe whom 
* he had hired to tranſport them into Lacy, that if 
they loſt them, they ſhould find him new ones,“ 
Vell. Pai. l. i. c. 13. The Reputation of the Ar- 
tificer adds Credit to ſome, and others are the more 
valuable for the Character of their former Poſſeſſor. 
As Lucian * mentions one, who had bought Epic- 
tetus's earthen Lamp at three hundred Denarii, ho 
ing, no doubt, to get Epittetus's Wiſdom, by ſtu- 
dying by that Light. Thus the City Cuſco in Peru 
was in ſo great Requeſt, that even the Seed that 
grew near it, though really no better than any other, 
was yet of more Value than that which grew elſe- 
where *. In ſhort, the Difficulty, the Elegancy, 
the Uſefulneſs, and Neceſſity of the Work, the 
Scarcity of Workmen, their being * Maſters in the 
Art, their not being under a Neceſſity of Working, 
all contribute to the Raiſing of the Price. That fort 
of Work is moſt artificial, which depends leaſt upon 
Fortune; that the moſt ſordid, which moſt defiles the 
Body; that the moſt ſervile, which is of moſt Labour 
to the Body; that the moſt ignoble, which requires 
the leaſt Virtue, Ariſt. Polit, I. i. c. 7. (11.) And 
again, That Exerciſe, Art, or Diſcipline is to be re- 
puted mean, which renders either the Body or the Soul 
unfit for the Practice of Virtue, Polit. l. vui. c. 2. (4.) 
As for the more noble Arts, ſome are more worth than 
they coft : you purchaſe of a Phyſician Life and Health, 
Things invaluable ; of a learned Tutor the liberal Sci- 
ences, and the Adornment of the Mind: And, there- 
fore, in ſuch Caſes, we do not pay for Things they 
teach us, but for their Labour, Sen. De Ben. l. vi. 
& 26 

VII. But ſometimes it happens, that ſome cer- 
tain Things are valued at an high Rate by ſome 
particular People only, which may be called the 
Price of Fancy, It was a Saying of a certain Ma- 
bian, Whatſoever is dear, although it be dear, yet if 
1 have a Fancy for it, it is not dear; nor can a 
Thing that pleaſes be ſaid to coſt too much, Leo Afﬀtic. 
I. i. All Gifts are valued, as they are acceptable to 


o Adverſus indotum, p. 386. 
4 «© The Athenians had more need of good 
yet I had rather be Phidias than the beſt of Carpen- 
ccording to what Reputation he is in; eſpecially fince. 
ter, or a Porter.“ Cic. in Bruto, c. 73. Thus Nicias 
em. Socrat. p. 435. in fin. 1. 2. 


* 


* Hence it was, that by the Roman Law an Eunuch-ſlave, 
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hich 
for more than a Slave thas ns garage arg which was above ten Years old, and underſtood ſome Art, was valued 


ſcourſe, De Pretio 4 eftionts, &c. Chap. ii 1 
* It is becauſe ee, Works are yy © UF: 


11 
3 Reſpondetur, quedam pluris , qua 
: 1 ) e, quam emuntur. 
artium 1 fludig liberalia, & animi cultum. 
u awcati nobis vacant, 


k 
2 ook Money of young 


; So that the Author i 
_ to it; as is evident from other Examples alledged by kim. "bu 


vi. tit. 43. Commun. de Legat. & |. 3. princip. and Mr. Thomaſucs's 


ly diſtinguiſhes between the Rarity of ſuch Things as 


See Mr. Thomafius's Diſcourſe, De Pretio Afe&ionis, chap. i. 


Enis d Medico rem inæſtimabilem, vitam, & valetudinem bonam : d bonarum 
Liague his non Rei pretium, ſed Operæ folvitur, 


Ae blamed d 141 non meriti, 2 Occupationis ſuæ ferunt. 


5 quod deſerviunt, guid d rebus 
See Quintil. Inſtit. Orat. I. xii. c. 7. 11 fa, Py- 


n for teaching them ſuch Things as were of no! : 1 
Jambl. ge Vit. Pythag. c. xxxiv. num. hh Ed. Kufter. of ne. 
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the Receiver, Liban. Declam. xli. p. 870. D. Edit. 
Pariſ. And this, where Animals are the Object, 
proceeds from a ſort of Acquaintance with them; 
or, becauſe they know how to ſuit themſelves 
with our Humour; or, becauſe we have eſcaped 
ſome imminent Danger by their Aſſiſtance z or, 
perhaps, they are the Remembrancers of ſome ſig- 
nal Event, Belides, ſome Things are recommend- 
ed by the Friend who gives them, ſo that we would 
not part with them for ſeveral others of the ſame 


Goodneſs. 


Mihi linteum remitie, 
Quod me non movet eftimatione, 
Verum eſt urnubæurer mei ſodalis, 
Catul. Carm. xi. 11, 12, 13. 
Acceptiſſima ſemper 
Munera ſunt, Author que pretioſa facit. 
Ovid. Epiſt. xvii. ver. 71, 72. 


Many, alſo, put a Value on Things, becauſe ſome 
great Man, whom they are willing to compliment, 
has expreſſed an Eſteem for them. Thus, this or 
that Proviſion or Apparel riſes in its Price, when 
the King is pleaſed to be taken with it. But here 
ſome obſerve, that the Fancy of the Buyer ought 
not to raiſe the Price of the Commodity, unleſs 
ſome other Cauſes concur. The * Roman Laws 
make no Allowance for the Fancy of the Party in 
the Reſtitution of Damage done by Chance“: And 
yet Merchants frequently raiſe the Price, when they 
ſee the Buyer fond of the Commodity. Diodorus 
Siculus * obſerves what an Advantage the /talian 
Factors made of the Drutikenneſs of the Gauls : 
They brought them Wine, and ſold it at moſt unconſct- 
onable Rates; for they had a Boy for a Hegſbead, and 
fo exchanged their Wine for a Buller. 

However the Affection of the Seller may fairly 


raiſe the Price, if ſo be he ſignifies it to the Buyer; 


for to part with a belovedThing, for the ſake of the 
Buyer, deſerves ſome Conſideration . Laſtly, 
The Price of Things is ſometimes enhanced by 
ſome vitious Habit of Mind, as Vain-glory, Cru- 
elty, and the like “. 

VIII. And theſe always riſe the Prices of Things, 
as their Contraries always lower them. But,- in 
order to regulate the Prices of particular Things, 


pro hic & nunc, and to reduce them to a juſt Stand- 


ard, we muſt remember, that in the State of Na- 
ture every one has Power to put what Price he 


z Vid. Lib. ix. t. 2. 1. 34 D. ai L. Aquil. & lib. xxxv. t. 2. 1. 36. ad Leg. Falcid. 


Book V. 
leaſes upon his own Goods, as being, in 
the ſole 5 ſupreme Maſter of kg og 1 
this Caſe, ſhould another prize my Goods, it would 
ſtill be in my Power to accept or reject it; and 
thus I ſhould, in the End, put the Price upon them 
myſelf: and though I lay never fo extravagant a 
Rate upon them, no Man can have any Cauſe to 
complain; for no one ought to be concerned how 
much I magnify my Riches in my own Fancy. 
and they who think the Price too great, may let jr 
alone. And, therefore, if any one has a mind to 
my Goods, it is fit I ſhould put what Price u 
them I pleaſe ; as, on the other ſide, ſhould 1 force 
my Commodity upon another, I muſt take what 
the Buyer, who is indifferent, will be pleaſed to 
give me, Indeed, if any one through Ill- nature 
or Hatred, or Envy, refuſes a Man in want, either 
to ſell at all, or atleaſt ſells upon hard unreaſon. 
able Terms, then, and only then, there is Cauſe to 
complain. From whence it follows, that, in a State 
of Nature, the Price of every Thing is to be de- 
termined by the Agreement of the Contractors; 
nor can any one be ſaid to have offended againſt 
the Law of Commerce for making the beſt of his 
Market, provided he has not been inhuman to- 
wards the neceſſitous ©, | 
But in a regular Government the Prices of Thin 
are determined, either by an Order from the Ma- 
giſtrate, or ſome Laws, or elſe by the common 
Judgment and Eſtimate of Men, together with 
the Conſent of the Parties: The former may be 
called the legal, the other the natural Price. The 
legal is always preſumed to be conſonant to Juſtice 
and Equity, unleſs the contrary evidently ap- 
ars : For ſometimes groſs Ignorance, and more 
frequently Hatred or Favour, towards the Buyer or 
Seller, or ſome other Corruption, or private Inte- 
reſt, interpoſes. The eg Price is fixed, as it 
were, in a Point, and admits of no Latitude, but 
the leaſt Exceſs becomes Injuſtice. And when it 
is fixed (as moſt commonly it is) in Favour of the 
Buyer, the Seller cannot in Juſtice demand more; 
but the Buyer may, with the Conſent of the Seller, 
ſink below it, provided he does not fall ſhort of 
the loweſt Degree in the natural Price : and the 
Seller may lawfully take leſs, provided it does not 
tend to the Prejudice of others of the ſame Trade, 
But if the Price be fixed in Favour of the Seller, 
then the Buyer cannot lawfully preſs the Seller to 


b Lib. v. c. 26. p. 304. The 


ſame d. I. c. 17. relates, That the People of Baleares valued one Woman at the Rate of four Men, they were ſo prone to Ve 


nery.” © Add. I. Ixii. F. 1. I. 63. D. ad L. Falcidiam. 
Enemies, ſee in Diod. Sic. 1. v. c. 29. p. 367. and Strabo, |. iv. 
«© neſs proceeds from a multitude of Sellers.” Tacit, Au. vi. c. 17. 


ry 


4 What Rates the old Gauls ſet upon the Heads of their 
e See Gen. xli. 49. & xlvii. 31, Oc. f « Chap 


— 


The Words are, Si ſerwum meum occidiſli, non affetiones æſli mandas eſſe e (veluti ſi filium naturalem quis occiderit, quem i 
re 


magno emptum welles) ſed quanti omnibus valeret. Sextus quoque Pedius ait, 


tia rerum non ex adfectione, nec utilitate ſingulorun, 


fed communiter Fungi. Digeſt. lib. ix. tit. 2. Ad Leg. Aquil. leg. 33. See, alſo, lib. xxxv. tit. 2. Ad Leg. Falcid. leg. 62, 63. and 


Mr. Thomaſius's Diſcourſe De Pretio A fectionis, &c. c. iii. F. 12, 13. Where there was any Diſhoneſty, the Eſtimation was left to 


the Oath of the Plaintiff, and then he was at Liberty to rate the Thing according to his own Value. See Mr. Nood?'s Commentary 


on the Digeſt. De in litem Furando, pag. 291. 0 egg. 


2 That is, when the Things in Queſtion are abſolutely neceſſary to human Life. For, with regard to other Things, though we 
may be thought in refuſing to ſell them, or in rating them at an exceſſive Price, we do no Ijury, properly ſo called. Mr. Thomafi, 
in his Juriſprud. Divin. I. ii. c. 11. . 13, diſtinguiſhes between a thing of the ſame kind, and a Thing which is capable of an Equr 
valent ; for only the firſt can be valued as high as we pleaſe. As for the other, if in a Loan, or Exchange, for Example, one pot 
to value his Wine or Corn at an higher Rate, although in reality they are of the ſame Nature and Goodneſs as that of the ot 
Bargainer, Mr. Thomaſius ſays, ** That he offends againſt the natural Equality of Mankind, which doth not allow us to weigh 2 
«« own and other Mens Intereſts in an unequal Balance, and judge differently of them, or of what appertains to them, without 2 3 
« Cauſe.” We may, alſo, add, That the Nature of Commerce, by which Value is ſettled, requires Equality; for there is 2 
Inequality, when Things of the ſame Kind and Goodneſs are eſtimated at a different Rate: Whereas, when we are treating a 
Things of a different Nature, beſides that they cannot be ſo exactly equalled, the Eſteem which the Proprietor hath for it w_ 
reſpected in the Valuation as a part of the Price, and ſo reduce the Exchange to a juſt Equality. Beſides, we would very often 
counter- act the Nature of the Affair in queſtion, and the Laws of Agreement, if we would eſtimate at different Rates Things 


are capable of being reſtored in the ſame kind. 


take 


Cray. I. 


| who yet, if he thinks fit, may take it“; 
1 —4 recede from his own Right: 
However, in this Caſe, the Seller may take more, 
vrovided it does not e the higheſt Degree in 
the natural Price. On Labour, the Price is gene- 
rally fixed in Favour of the Labourer ; on Com- 
modities, in Favour of the Buyer. In ſome Places, 
2 more ſubtle Method is taken to prevent unrea- 
ſonable Prices; as in Greece, the Fiſhmongers were 
not permitted to ſit, but obliged to fell their Fiſh 
ſtanding, that ſo, by the Tediouſneſs and Tireſome- 
neſs of the Poſture, they might be forced to ſell 
them while they were ſweet, and at a moderate 
K. But the natural Price, which is not fixed by 
Law *, admits of ſome Latitude, within which 
more or leſs may be demanded and given. Of 
this Price Seneca 1s to be underſtood, when he ſays, 
+ What matters how much it is, fince the Buyer and 
Seller agree upon it? The Value of Things is accord- 
ing to the Market; when you have commended 
them, they are worth ſo much as they can {ell for, 
and no more. De Benef. lib. vi. c. 15. And Law 
63. of Book xxv. 1, 2. of the Digeſt. ad L. Falcid. 
The Prices of Things * are not fixed according to the 
Fancy, cr Uſe of particular People, but as they are va- 
luable to every body. See, alſo, Law 33. of Book ix. 
t. 2. of the Digeſt. ad L. Aquiliam. In ſome Places 
(fays Ariſtotle, Nicom. ix. 1. towards the End) the 
Laws allow no Action for voluntary Commerce; think- 
ing it reaſonable that the Creditor ſhould entirely depend 
upon the Honeſty of the Debtor : For they thought the 
Debtor fitter to judge how much ought to be paid, than 
the other. For many Things are differently rated by 
thoſe who are in Poſſeſſion, and thoſe who defire to be 
in Poſſeſſion of them , every one ſetting a great Rate 
upon his own. But a Return ought to be made accord- 
ing to the Opinion of him who is to make it; which, 
perhaps, ought to be adjuſted, not according to the Value 
be puts upon the Things, when in Poſſeſſion of them, but 
according to the Value he put upon them before he had 
them *, By reaſon of this Latitude they generally 
divide the natural Price into three Degrees ; the 
loweſt or favourable, the middle or reaſonable, and 
the higheſt or rigorous : within which Degrees, any 
Thing may be bought or ſold dearer, or cheaper. 
But of what Extent this Latitude may be, it 1s not 
eaſy to give a Rule that will reach all Caſes : But, 
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that may be ſaid to be the juſt Price, which is ge- 
nerally agreed upon by thoſe. who ſufficiently un- 
derſtand the Market and the Commodities, Hi- 
ther may be referred that of Varro de Ling. Lat. 
lib. iv. * Pretium e, quod Aſtimationis emptioniſ- 
que cauſa conſtituitur : Didtum a peritis, quod hi 
ſoli poſſunt facere rette id. Yet Salmaſius, De Uſu- 
ris, ndicules this Derivation, and that with Rea- 
ſon. Wea 

X. In regulating this natural Price, Regard is to 
be had to the Labour and Expence of the Mer- 
chant, in importing and taking Care of his Goods ; 
for upon this Principle it is that a Merchant can ju- 
ſtify his Selling ſo much dearer than he bought : 
But this Regard is only to be had to thoſe Ex- 
pences which they are uſually put to ; extraordinary 
Chances have nothing to do here. And, therefore, 
it can be no Reaſon for a Merchant to raiſe his 
Rates, becauſe he happened to break his Leg, or 
to fall ſick, or becauſe Part of his Goods were caſt 
away, or ſtolen ; unleſs ſuch Accidents contribute 
to the Scarcity of the Commodity; much leſs can 
he bring in his own extravagant and ſuperfluous 
Expences, But his Time, his Study, his Care, in 
getting, preſerving, and ſorting his Commodities, 
as, alſo, his Servants Wages, may fairly be rated by 
him. And it would be inhuman and tend to the 
Diſcouragement of Induſtry, to allow a Tradeſ- 
man, or a Man of any other Calling, no more 
Gain than juſt enovgh to ſupply him poorly and 
ſparingly with the Neceſſities of Life. The Diffi- 
culty, alſo, and Length and Danger of the Voyage, 
may be brought into the Account, as, alſo, the dif- 
ferent Value of Monies and Commodities in dif- 
ferent Countries. Beſides, the Way of Sale may 
alter the Caſe ; for they who ſell by Retail may 
demand ſomewhat more than thoſe who ſell by 
Wholeſale ; their Trouble being greater, and it 
being more advantageous to have a good round 
Sum paid down at once, than to receive the ſame 
by little and little. But what ſudden and frequent 
Alterations the Markets admit of by reaſon of the 
Plenty or Scarcity of Buyers, Money, or Commo- 
dities, is well known, For the Scarcity of Money 
and Buyers proceeding from ſome particular Cauſe, 
meeting with a Glut of Commodities, ſinks the 
Price ©. As, on the other fide, the Plenty of 
Buyers and Money, or the Scarcity of the Commo- 


2 Vid. Grot. I. ii. c. 12. F. 14. & Ciceron. Verrin. De Signis. Qui modus . his rebus eupiditatis, idem eff e/limationi:, 
u 


d See Grot. in the Place above - cited. 


c © Cheapneſs proceeds from a 


titude of Sellers.” Tacit. An. vi. c. 17. 


1 


1 It is not always allowed to give a Price beyond what is ſet by the Law; and this takes Place chiefly when the Taxation is 


fixed, not for the Intereſt of private Perſons only, but for the publick Good, and as a ſumptuary Law. Nor may we 


always con- 


tent ourſelves with leſs ; which ought principally to be obſerved, when the Magiſtrate, by fixing a Price, endeavours to hinder Mo- 
nopolies, or to encourage Merchandiſe and Commerce in general, as Mr. 7 homaſius has very well obſerved in his Juriſprud. Divin. 


ubi ſupra, 5. 56, 57. 
2 See Atbencus, |. vi. c. 2. 


This common Price takes Place in the Independence of a State of Nature. It is in that Caſe a Conſequence of the Trade they 


have together, as well as in civil Society. But in neither Caſe are Men always obliged rigorouſly to fix Things at a cert 


ain Price, Yet 


the Laws may impoſe a Neceflity upon Subjects of the ſame State to rate their Goods at a certain Value. But if they di 

it, there would be no Imprudence in trading for any Man to rate his Goods at ſo high a Price that there ſhould be no 3 
this is what would frequently happen both in civil Society as well as in a State of Nature, if we did not ſell Things upon the Foot- 
ing which they are valued at by People, who know and want them. Beſides every Time that the Price is not fixed by ſome ſettled 
Agreement, and yet a Price is ſuppoſed, the Thing is reckoned to be ſold at the current Eſtimation : Juſt as in all Caſes of the ſame 


kind we tacitly ſubmit to the common Cuſtom. 


pro tempore efl.. Cum bene ifla laudaveris, tanti ſunt, quanto pluris venire non poſſunt. 


- Oi l t is, alſo, the common Price we muſt follow both in eſtimating a D 
without any ill Deſign, or when we do not alienate our Eſtate freely, as in the Diviſion of a Thing common, 8 is N — 
ſhall be left entire to one of the Parties, 21 the other the Value of his Share. G 


+ Seneca's Words are, Quid intereſt quanti fint, cum de pretio inter ementem & vendentem cone ner Pet; 


um eujuſque rei 


* He treats here of the Value of Damage, and not of what may be given or required in Buying and Selling, or making any other 


Contract. See the Diſcourſe quoted c. ii. $. 34. 


A Price, in Latin Pretiom, is that which is appointed upon the Account of the Value and Buying of 7 it i 
from Peritis, i. e. ſuch as are ſkilful, becauſe they oaly are le to fix it, uying of a Thing; it is fo called 


O O o 


dity, 
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dity, raiſes it * *, Beſides, it helps to lower the 
Price, when the Seller forces his Commodities upon 
us of his own Accord, as if they lay upon his 
Hands *, for that proceeds from a Scarcity of Buy- 
ers; and beſides, in this Caſe, the Purchaſer has 
often no Occaſion for the Thing, nor would buy it, 
but that he thinks it a good Bargain : And, indeed, 
in ſuch a Caſe we often buy, not ſo much for our 
own, as for the Seller's ſake, And, therefore, 
when Things are ſold by Auction, or Inch of Can- 
dle, they often go off for leſs than otherwiſe they 
would ſell for; it being the Condition of that ſort of 
Sale, that 3 the Ware ſhould go to the higheſt Bid- 
der: And yet, ſometimes, the Warmth and Emu-- 
lation of the Company riſes above the ordinary 
Price; which is, indeed at all Times, raifed by the 
Plenty of the Buyers. Again, the Seller ought to 
have Allowance made him for the Loſs enſuing, or 
the Gain he foregoes, by ſelling at that Time when 
the Buyer is importunate: For it would be unrea- 
ſonable to expect me to part with my Goods, but 
upon ſuch Terms as to be no Loſer by them. Be- 
ſides, the Loſs or Gain, by reaſon of flow or 
prompt Payment, may be, and, indeed, always is, 
brought into the Account: For“ a Day is Part of 
the Price; which is more if paid down upon the 


Nail, than if paid ſome Time after; for in the mean 


Time I might, perhaps, turn and apply it another 
Way to my Advantage *, And, therefore, © Po- 
lybius commends the Generoſity of the younger 
Scipio, for paying his Siſters their Portions forthwith, 
which he was not obliged to do until two or three Years 
after, and that too at Rome, à City where no Man 
gives away any Thing at all, or pays a Penny before it 
be due; ſo diligent is every Body in getting Money, 
and ſo much Advantage do they make of the Time. 

5 Laſtly, We may add what Themiſtecles, when 
he was going to ſell his Farm, gave a publick Ad- 
vertiſement of, That be had a good Neighbour. A 
Houſe, ſays Sadus *, that has got ſuch a Neighbour as 
you (ſpeaking to a raſcally Few) may poſſibly ſell for 
ten Drachma of bad Money; but there is Hopes, that 
when you are gone, it may be worth an hundred. A 
good Neighbour therefore raiſes the Price of a 
Farm ; eſpecially in a Country where the good old 
Way of the Spartans obtains *, who made free with 
their Neighbours Servants, Dogs, and Horſes, as if 
they were their own: And when a Man wanted any 
Thing that his Neighbour was Maſter of, he need but 


. 


* - 


Vid. Socrat. _ Eccleſ. I. iii. ©: 17. in the r 
ſcianis. Add. Grot. I. ii. c. 12. F. 14. 25 
tioned by Plutarch, Inſtit. Laconicis, p. 238. Ed. Wech. 


Of PRICE. 


ut. Apophtheg. p. 185. D. 
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to open his Store-houſe, and to furniſh 3; 
thence with what he had 3 1 5 (45 
raiſing the Price of Slaves, in Juſtin, was ver © of 
uſual, and not a little owing to Cruelty : The N. 
of the Theban Captives was raiſed, ſays he, yy Fe 
their being ſerviceable to the Buyer, but cut of Hal 
to the Enemy *, 2 

XI. But, when moſt Nations had degenerated 
from their primitive Simplicity, it is eaſy to ima 
gine that this proper Price could not ſuffice for the 
Diſpatch of Buſineſs and Commerce, which dai 
increaſed : For Commerce conſiſted in Barter; , 
only; and Work was paid in Work, or elſe in 
Commodities. But after our Luxury had increaſed 
our Neceſſities, and we, not content with the Pro. 
duce of our own Soil, had a mind to the Delica. 
cies of other Nations, it was hard for any one to 
poſſeſs ſuch Goods, for which any other would be 
willing to barter thoſe Commodities that we want. 
ed, or which indeed could be exactly equivalent to 
them. And, in a well-regulated State, where the 
Subjects are divided into various Ordeis and Ranks, 
there muſt needs be ſeveral ſorts of Men which 
would not be able to ſubſiſt, or at leaſt very hard- 
ly, did the ſimple Way of bartering ſtill prevail. 
As it is very evident that thoſe Nations which are 
yet unacquainted with the Uſe of Money, are per- 
fect Strangers to the more improved and cultivated 
Way of Living. Vid. Buſbeg. Epiſt. iii. where he 
treats of the Manners of the Colchi, Add. |. i. 
princ. I. xvii. t. 1. D. De contrah, Empt. And, 
therefore, Maximus Tyrius, Du. xxxvi. p. 344. 
Ed. Lugd. An. 1630, is in a ſweet Dream, when he 
ſays, Meat, Drink, and Raiment, and other Neceſ- 
ſaries Men provide, by bartering Braſs and Iron; and 
thoſe of more Value, by Gold and Silver. But this is 
through the Corruption of Mankind : for without any 
Uſe of Metals they might communicate gratis /v one 
another, by this moſt juſt Meaſure, that he who wants 
ſhould provide for his Neceſſity, by borrowing of him 
that abounds , and he that abounds, ſhould lend upon 
no other Condition, than that he in his Turn ſhould be 
ſerviceable to him. 

XII. And therefore the moſt civiliz'd Nations, 
by Agreement, thought fit to © ſet a certain eminent 
Price upon ſome particular thing, as a Mealure 
and Standard for the Price of every thing elle; 
by the help of which one might procure any fale- 


able Commodity, and Commerce might be carried 
on 


© In excerptis Peire- 


d Vid. Mart. I. vi. ep. 30. * 
en - 


© Roſar, Perſ. c. iv. 
s FaſL. xl. 6. 2. mY 


— 


I have added this Period taken out of our Author's Abridgment De Officio Hom. & Civ. B. I. i. c. 14. F. 6. where it is ſaid, 
a high Price is ſet upon a Thing, when it is ſold only to pleaſe one _— to have it, and without which Intreaty it would not 
ve been omitted. : 
2 Eſpecially, where Cato's Rule of good Huſbandry is obſerved, which Plutarch relates in his Life, © Nothing is cheap that is 
ccaſion for, although it is ſold for a Farthing, is dear.“ A * 
putet, Proffered Ware ſtinks. Plutarch's Words are, "Oxwg d pndty var Hivar TEY atptrTAY, dAA uT15 & del ral, xd) ar 


have been ſold. Any one may ſee that this ought not to 
«* ſuperfluous ; and what we have no 


capie vp, monk voulTey, In vit. Caton. 
3 See Chap. v. F. 6. following. 


Nam Dies ſolutionis, ficuti ſumma, pars eft ſtipulationis, Digeſt. I. ii. tit. 13. De Edendo, I. i. J. 2. See, alſo, I. xviil- . 2. 
6 


De in Diem addifione, | 4. F. 6. & I. 15. in fir. 


It is a Proverb, Meræ ultronea 


wv 


5 In all this Paragraph the Author treats only of the outward Circumſtances, which help to raiſe or leſſen the Price of Things: 


But we ought always to 
becauſe theſe intrinſick 
miſlecles, alledged by this 

6 Our Author ſays, Conwentione guddam. 
ſimple Cuſtom, with 


uthor, is to be referred, c. 


- Hended no body could think otherwiſe. 


ſuppoſe that the natural and internal Qualities of the Things themſelves very much alter the 
* or Circumſtances increaſe or leſſen the Benefit we may have by it. 


He might not perhaps have meant an Agreement properly ſo call'd, but only 2 
regard to which Men inſenſibly form a Compact, becauſe they find their Advantage in it. 
Senſe we can admit of a Convention, except in civil Society, where it is maintain'd by the Authority of the Laws. 
always taken the Thing in this Light, and if I did not explain myſelf here, it was thro' Forgetfulneſs, or becauſe I appre- 
I am pleas'd to ſee that Mr. Carmichae/, Profeſſor at G/aſtow, » Ain 
ſame Opinion in his Notes upon the Abridgment of Te Duties Ha Man and a Citizen, of which the firlt Edition er 


Value, 


To this the Example of Thee 


It is only in this 
J have 


declares himſelf of the 


cently, * To this Purpoſe Ari- fore, to render ſuch things ſaleable, Mankind have 

_ « diſc RR — - When Poe eh he, thought fit, by common Conſent, to make uſe of a Piece 
2 py B rtering neceſſary, any fimple Exchange of of Silver, which they call Money : And this, for the 
— ned ] 8 ſufficient to anſwer our preſent Exigen- Maintenance of civil Communication, they have agreed 
_ —1 becauſe we knew not what, or how 5 We 1 be _— Uo ay Commodity, according to the 
wa e of Mon alue and Price of it. | 
_— — 2 705 1 or 8 XIII. For this Purpoſe the more noble and ſcarce 
wes! * ch Men have agreed to impoſe ſuch a Metals, Gold *, Silver, and Braſs ſeemed moſt 
6 as to make it capable of procuring any ſaleahle proper. For as we accept a Man of known Cre- 
9 And in another Place *, Vben Mens dit and Value, | and not every common Fellow for 
Neceſities were to be ſupply'd from abroad, by impor!- a Surety, fo no Man would part with his Goods, 
ins what they wanted, and exporting what they ab:und- which perhaps he had acquired with great Labour 
T with it was neceſſary to introduce the Uſe of Mo- and Induſtry, for what he might meet with any 
a For every thing neceſſary for Life could nat eaſily where, as a Handful of Duſt and Sand; it was 1 
* Bactward and forward. And therefore to neceſſary therefore Money ſhould conſiſt of ſuch a 9 
5 6-4 ſuch a Barter they conſented to give and re- Matter, as might be convenient for keeping, and, 
ceive ſuch a thing at ſuch a Value, as Iron, Silver, or by reaſon of its Scarcity, ſhould have the Value of | 
thing elſe : which, at firſt, was determined by many things crouded and united in it. Theſe Qua- 1 
Quantity or Weight , but after had a Stamp put up- lities are found in Metals, which are, alſo, of ſuch i 
an it to ſave the Trouble of Weighing ; for the Stamp a cloſc compacted Subſtance, as not eaſily to be „ 
is 4 7 en and Demonſtration of ſuch a Quantity. worn out, and yet capable of being divided into 
Again * © Becauſe an Architef deſerves more for his minute Pieces, both which are abſolutely neceſſary 
Wort, than a Shoemaker does for his; and it would for that which is deſign'd to be a Standard and | 
be difficult for theſe two to barter together, it being un- common Meaſure in Commerce. But fince this a 
reaſonable to give a Houſe for a Pair of Shoes; there- Uſe of Money does not follow from the Nature 


; 6 ound out as a common Meaſure to which all other Things ſhould be referred.“ R 
al _ we 5 2 1. I. 6. 0 Nicem. 1. v. c. 8. All Things that are barter'd hes oe be capable of being J1 
5 ared together, to which Uſe Money is ſubſervient ; which, in a manner, is a Medium, for it meaſures all Things: 7 
« For Money was ſubſtituted by Conſent, and is therefore call'd e (acts as being ſuch, not by Nature, but 10 by the 
« Law; it being in the Power of Man to alter it, or make it uſeleſs. Every thing ought to have a Price ſet upon it, for ſo h 
there will be continual Trafick ; and where that is, there mult be Society, Money therefore, as a Medium, renders Things ) 
« commenſurable, and, conſequently, equal. For there can be no Sogicty, where there is no Exchanging ; nor Exchanging, 
« where there is no Equality ; nor of: rar but where Things are commenſurable. © Magn. Moral. I. i. c. 34. Rhet. 
1 i. c. 16, * Money is, as it were, the Rate of the Worth of other Things; and therefore all other Things are procurable 
4 by it.“ d Which, why it is eſteemed the moſt noble, may be ſeen in Plin. Nut. Hiſt. 1. xxxiii. c. 3. about the End. 
e Vid. etiam l. xxxiv. c. 14. Plin. Nat. Hit. & Lucian. in Charon. p. 350. Edit. Amſt. where Jron is preferr'd to Gold. 


8 


— 


718. . chu (in his Ohſerw. Tom. IT. Ob/ery. XI.) arrogates the Opinion of this to himſelf, as a new Thought. He 
1 2 po ago 4 4 A Locke; who, as 42 has maintain'd (in Conſequence of the Hypotheſis, upon which he 
makes him reaſon) * That Money ſhould be conſider'd as a Proof that we are ing2g'd to give, for the Coin we receive 
« Merchandiſes of a certain Value, becauſe all Men are agreed upon that Point, Hence (as he ſays) it follows, That eve 
« one is oblig'd to ſell his Goods to another, and that he may be forc'd to do it.“ But before he had treated this great Phi- 
loſopher in ſo diſdainful a Manner (a Philoſopher who never, without Neceſſity, ſuppos'd general Agreements between Men, as 
we have ſeen with regard to the Origin and Property of Goods) he ought to have firſt underſtood what he ſaid. Now in the 
Place he quotes there is nothing like this, and we may even infer the contrary from it. Mr. Locke lays it down, That 
„Men, having agreed to place an imaginary Value on Gold and Silver, have eſtabliſh'd them as a kind of common Pledges, 
„by which they are aſſur d to receive, in Trade, the Value of what they give for a certain Quantity of theſe Metals. Upon 
« this (according to him) depends the Neceſſity of the Proportion there ſhould be between the different kind of Coins and 
« Trade. For, adds he, a Note, a Bond, or any other Proof of a Debt, which we receive, would not be willingly taken 
« as a good Security by another Perſon, who does not know whether they be good, or whether the Debtor be ſolvent. The 
Public Authority, in his Opinion, cannot make ſuch Securities current; for no Law can give Notes that intrinſic Value, 
« which the Conſent of Mankind has affix d to Gold and Silver. Thus Strangers will never take our Notes or Writings 
* as any Part of Payment. And, tho' they may paſs among our own Countrymen, they are attended with this great Obſtacle, 
* That they are ſubject to inevitable Conteſtations and Diſputes ; liable to be Counterfeited or Forg'd, and have need of 
„ other Proofs of Authenticity and Security than our own Eyes or a Touch-ſtone,” Cc. See Mr. Locke's Conſiderations of the 
lewering of Intereſt, and raifing the Value of Money. Whoever will weigh theſe Words, and examine the Sequel of the Diſcourſe, 
or, rather, the whole Treatiſe, will not find the leaſt Foundation to pretend that Mr. Locke ſuppos'd a real Convention, by 
virtue of which Men were oblig'd to fix a certain Price to Things, in a certain Manner. 

Let us now ſee what he ſays in another Treatiſe, where he ſhews, That the Introduction of Money has furniſh'd private 
People with the Means of extending their Poſſeſſions: „Men, ſays he, have render'd this unequal Diviſion practicable 
(even out of civil Society, and without any previous Contract) only by affixing a Value to Gold and Silver, and tacitly 
« agreeing to uſe theſe Metals as current Coin. For, in a State, it is the Laws whic regulate the Right of Property, and the 
*« Poſleflions”, We. See Mr. Locke's Treatiſe on Government. Book ii; cap. v. F. 50. With regard to this Author, whom 
M. Branchu criticizes ſo ſeverely, the Notion of a true Agreement, which deprives Men, in the independent State of Nature, 
of the Liberty of valuing, or not valuing, the Metals of which Money is made, this Notion, I ſay, does not agree with his 
own Principles ; for there is not one Syllable in the Chapter, from whence it can be fairly inferr'd. On the contrary, the 
Reader may ſee, in more than one Place, that he diſtinguiſhes between Inſtitution and human Agreement; by which he 


* us plainly to underſtand, that the firft alone is the Foundation of the Value ſet on Money, between thoſe who are not 
embers of the ſame civil Society. 

The Reman Lawyers have well diſcover'd the Original and firſt Eſtabliſhment of Money, ſaying, Origo emendi, vendendi- 
que à permutationibus cæpit. Olim enim non ita erat nummus, neque aliud merx, neque aliud pretium * * z ſed unuſgui/- 
que ſecundum neceſſitatem temporum, ac rerum, utilibus inutilia Tee quando plerumpue evenit, ut quod alteri ſupereſt, alteri 
_- ſed quia non ſemper, nec facile concurrebat, ut cum tu haberes quod ego deſiderarem, inwicem haberem quod tu accipere welles, 
elect ö 


a materia et, * publica & perpetua æſtimatio diffcultatibus permutationum, equalitate quantitatis ſubveniret ; eaque materia 


Jorma publica percuſſa, uſum dominiumgue, non tam ex Subtantia præbet, quam ex quantitate : nec ultra meræ utrumque, ſed alterum 
pretium wocatur, Digeſt. 1. xviii. tit. 1. De GE corre 2 ec. leg. 1 rumque, ſed alte 
ity. 


* Theſe Paſſages our Author quotes at large, but without any great Nece 

3 The Greek of this Paſſage is, Et) J ö oro bHEr⅜ tler ASU ele 78 dur? lee, N 6 axuravy, 
ara xa TH OKuTET mp5 Thy oh A emodnudrov d tn iv oiniav ape, 
ITE INTE, ai 24 e Tpogayoprrucevrts m, Tur fe, val c Thr ati a 
¹uα wortialhet Tas ANNE; Kal rer Thr FOMTINY Kotvortay uri @lu. 
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of Things, but the Common Conſent and Agree- 
ment of Men * ; any thing elſe, in Caſes of Exi- 
gency, may ſerve in its ſtead, Thus Leather, Pa- 
per, and ſuch hke, with ſome certain Stamp upon 
them, have often paſs'd for Money, in Times of 
Neceſſity ; which, when thoſe Emergencies were 
over, have been exchang'd for the common Spe- 
cies *®, Thus in the Kingdom of Congo and Tom- 
butto in Africa, and in many Places of North 
America, a certain ſort of Sea-ſhell is in Uſe, in- 
ſtead of Money. The Apalachites, a People of Ho- 
rida ©, uſe certain black and white Grains for Mo- 
ney. The ſmall Money of the Province of Caniclu 
are Lumps of Salt *, which are, alſo, current among 
the Abyſſines : Tho? certainly ſuch ſort of Money 
is capable of carrying on but a very ſmall Trade. 
In the Kingdom of Siam the great Money is Sil- 
ver, the ſmall a certain ſort of Shell *, And here, 
by the way, we may obſerve, that in Congo they 
look upon Iron to be a nobler Metal than Gold, 
or Silver, becauſe theſe are of little Uſe, whereas 
that affords moſt convenient Inſtruments for the 
Service of Life. Among the Ethiopians Braſs was 
the moſt ſcarce and precious Metal. And in- 
deed, laying aſide the Uſe of Money, Mankind 
could better be without Gold and Silver, than 
without Iron: . The Peruvians thought them- 
felves happy that the Europeans help*d them to Iron 
Inſtruments. And one of their Grandees could 
not enough admire a Pair of Sciſſars brought over 
by the Spaniards, ſaying, Had the Spaniards Lrought 
nothing elſe but Razors, Sciſſars, Combs, and Locking- 
glaſſes, it would have eaſily oblig*d them to give all 
their Gold and Silver in Return. For before that 
they ſhaved themſelves with Knives of Stone, not 
without great Pain. As for their Gold, and Sil- 
ver, and Jewels, they gave them their King, not 
as Tribute, but as a Gift *. In a certain Coun- 


try of Arabia they barter'd an equal Weight of 


Gold and Silver for Iron; for they abounded in 
the former Metals, and wanted the latter. Here- 
tofore theſe Metals us'd to paſs by Weight “; in- 
ſomuch that ſtill, among ſome Nations, the Mo- 
ney is denominated from the Names of Weight. 
But, that growing inconvenient, it became cuſtom- 
ary every where for the ſeveral Princes of each 


2 Add. Philoſt. in Fita 8 Has. I. Ii. e. 3. 
trius. Seneca de Beneficiis, lib. v. c. 14. at the End. 

fort. Deſcript. Antillarum Inſul. Part. II. c. viii, n. 8. 
Alvarez. cxlvi. 
Neapel. I. iv. c. 15. Budeus ad I. i. P. De contrah. empt. 
Comment. Reg. I. i. 21. 
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Nation to coin Money of a certain Size 3 and 
to ſtamp it with a certain Mark to determine 10 
Value. Alexis Severus gave Order, That the Pic, 
of Money of two, three, four, and ten Pound; Weigh . 
up to thoſe of fifty, and an hundred, which Heli * 
balus had coin'd, ſhould be melted down, and ng = 
paſs in Payment; and that for the future the Ms, 
Should be denominated from the Quantity of the Mas 
For he obſerved, that the Emperor was at a greater 
Expence in Largeſſes, by being under a Neceſſity of giv- 
ing away ten Shillings, nay, ſometimes thirty, fey 
or a hundred in a fingle Piece, becauſe he had ny , 
ſufficient Stock of ſmaller Pieces to diſtribute, Lamp. 
c. xxxix. 
XIV. But altho' the Value of Gold, and Sil. 
ver, and Money depend upon the Agreement of 
Men; yet the ſupreme Magiſtrate has not a Pow. 
er at large of determining it, as he thinks fit, but 
muſt have regard to ſome certain Conſiderations. 
And firſt all Nations, that we know of, agree 
that Braſs is leſs worth than Silver, and Silver 
than Gold, and that Silver bears ſuch a certain 
Proportion to Gold“. Again, Money is not de- 
ſign'd for the Conveniency of Commerce between 


Natives only, but, alſo, between them and F oreign- 


ers. And therefore, if the Magiſtrate ſhould raiſe 
the Money extravagantly, he would render it uſe- 
leſs in our Traffick with Foreigners. Indeed, a- 
mong Subjects of the ſame Nation e, Nether the 
Banker, nor the Farmer, can refuſe the King's Maney; 
but whether they like it or no, muſt take it in Payment. 
But between us and Foreigners, ſhould not the 
Jy and Goodneſs of the Metal be fo ad- 
juſted, as to render our Money, at leaſt, as good 
as that of the Country with which we traffick, it 
would be a great Clog and Hindrance to Mer- 
chandiſe, and would reduce us again to the Ne- 
ceſſity of Bartering z which, of itfelf, would not 
be ſufficient to carry on Trade, unleſs we export 
as much or more than we import ; and Foreigners 
ſtand in need of our Commodities, and we not of 
theirs *. And becauſe, where our Eſtate lies in 
Moveables, it chiefly conſiſts in Money, it muſt 
apparently be much leſſen'd, when that admits of 
ſo much Alloy, as to diſcover its own Baſenels in 
its Looks. Polyenus * relates of Leucon, that he 

com- 


b Vid. Polyæn. Stratag. lib. iii. c. 10. n. 1. of Timotheus and Deme- 
© In Lee Afric. lib. vii. 


« Concerning which, vide Roche- 
© As Paul of Venice relates, I. ii. c. 38. f Franc. 


s Vid. Tad. Schouten, in Deſcript. Regn. Siam. Add, Polydar. Virgil. De Invent. rer. |. ii. c. 20. Alexand. 
h Herodotus Thalia concerning the Ethiopians i Garcilaſ. 
k Jdem ibid. l. v. c. 7. Add. Th. Mor. Utopia, l. ii. 


1 Diedor. Sic. 1. iii. c. 45. A. 


Strab. l. xvi. Iron is therefore ſaid to be better than Gold, becauſe this is defended by that.” Lucian in Charron. d. l. 


And Plin. Nat. Hi. I. xxxiv. c. 14. 


m Vid. Plin. I. xxxiii. c. 3. 


n «« Tf for half a Pound of Gold a Ma 


<< receives a double Proportion of Silver, he receives only a double, whereas he ought to receive a twelfth Proportion. 
« Plat. in Higparcho, p. 514. C. Ed. Wech. In the League that the Romans made with the LEtolians, they were to give 
« one Pound of Gold for ten of Silver.” Polyb. excerp. leg. l. xvii. 5. Add. Bod. De Rep. I. vi. c. c. 3. p. 1071, Ec. 


* 'That of Arrian takes place, Diſſert. Epiſt. I. iii. c. 7. 


p Vid. Polyb. I. vi. c. 47. about the End. 2 Lib, 


vi. c. 9. Add Bodin Re Rep. I. vi. c. 3. Greg. Tholaſan. Syntag. juriſ. univerſ. I. xxxvi. c. 2. 


— 


ht 


In one of the Dialogues of F/chines which are preſerv'd to us, it is ſaid, That among the Carthaginians they uſed, as 


. . « 1 . & . 5 hom 
Money, little leather Bags, in which every Body put what he pleas'd, of the Bigneſs of a Statere; ſo that, tho thoſe to whom 
they 3 thoſe Bags did not know the Contents, they yet receiv'd, and paid them away as ready Money. See Mr. Le (e 
Note upon this Dial. 2. $. 24. Eſchines informs us, in the ſame Place, That, in Eth;opia, they made uſe of ingrav'd Scout 


for Money. 


2 See Mr. Lecle's Philoſophical EY upon Human Underſtanding, l. iv. c. 12. F. 11. 


3 From whence that of Juvenal, Sat. xiv, ver. 291. 


Conciſum argentum in titulos, facieſque minutas. ; 1 
4 To avoid the Cheat of falſe Money, it ought not only to be mixed with a good Alloy, but ſo curiouſly wrought, — nn 
the Labour, joined with the intrinſick Value of every Piece, ſhould make it worth more than it commonly goes 8 * 
3s Mr. Bernard's judicious Reflection, made by him in his News from the Republic of Letters, Mar, 1704. But when falſe « 
ney creeps into the pablick Commerce, private Perſons ought not to bear it, but the State ought @ take it upon the ow 's 
they received it. Our Author commends the Juſtice of the Senate of Venice in this Caſe; and we have had as great an 


. fance lately of it in England. Under the Reigu of King William III. the Money was in ſuch a bad Condition, becauſe it — 
4 4 


CHAp. I. 


J all his Subjects to bring in their Mo- 
2 - * Shed any when be had 
* it, he order'd every Piece to go for double 3 
and ſo gain'd half of the Money, without doing 
Wrong to his People. Indeed, ſuch a thing as this 
may admit of ſome Excuſe, in caſe of Neceſſity, 
if remedied when that is over, But what Zonaras 
and others tell of Nic. Phocas, cannot be palliated : 
For he having coin'd a Quantity of light Money, 
beſides the weighty that was current, would re- 
ceive none but the weighty into his Treaſury, but 
made all his Payments in the light.*. Some Le- 
giſlators indeed have taken this Courſe to extir- 
pate Covetouſneſs, Luxury, and ſuch Vices, by in- 
troducing baſe Money. Lycurgus oy*d down all the 
Cold and Silver of Sparta, and allow'd nothing to paſs 
but Iron, having afſign'd a ſmall Price to a vaſt Weight 
and Bulk of it; ſo that 101, would take up à large 
Room, and require a Teem of Oxen to bring it home. 
By this Means he utterly rooted out ſeveral forts of Vil- 
lany. For who world ſteal or cheat, or receive a 
Bribe which could not be concealed, and which no Man 
was the better for having in his Poſſeſſion, ſince it 
could not be applied to any other Uſe ? For, they ſay, he 
made all the Iron red hot, and quenched it in Vinegar, 
which, by that means, became brittle, and good for no- 
thing. By the ſame Methods were all idle ſuper- 
fluous Arts rooted out, when nothing could be got 
by them: For, the Iron Money not paſſing in 
Greece, none of the foreign Delicacies could be im- 
ported from thence into Sparta, which cut the very 
Nerves and Sinews of Luxury. Lyſander © brought 
back Gold and Silver into Sparta, and with them 
Avarice. Indeed, among other Nations too, Co- 
vetouſneſs crept in with the Uſe of Money. For 
as long as their Riches conſiſted in Corn, Cattle, 
and ſuch like, the Cumberſomeneſs of their Goods, 
together with the Difficulty of managing and pre- 
ſerving that which was ſo liable to Corruption, 
was ſure at length to put a ſtop to their boundleſs 
Deſire of increaſing their Store. But now, ſince 
the Uſe of Gold and Silver has been found out, a 
covetous Man may embrace his Millions, Plato © 
in his Commonwealth, to take off his Subjects 
from too great a Thirſt after Lucre, commanded, 
That no private Man ſhould have any Gold or S:lver : 
That the Money which the Subjets make uſe of, ſhould 
be ſuch as paſſes no where elſe. But yet that the Pub- 
lick ſhould have in Poſſeſſion ſome of the current Money 
of Greece, in caſe they ſhould have an Occaſion of 


a Add. Jo. Mariana, Hift. Hiſpan. I. xv. c. g. 
ſandr. 4 De Legibus, I 5. p. 848. 
cum, c. iii. Add. Buchanan. Hiſt. Scot. |. xii. p. 450. 

« Denarii, which he had taken, were all of equal Weight, 
« different Times.” Vid. Solin. c. Ixvi. 


Of PRICE... 


ſmall Money had been debaſed, and a vaſt 


b Plutarch. in Lycurg. p. 44, 45. Ed. Web. 
e Sec M. Paul of Ven. | ii, c. 21. 


Andr. Maurocenus. Hiſt. Vee. 
out of Plin. Nat. Hift. I. vi. c. 22. That the King of Taprobanes very much admired 


whereas the Stamp made it appear 
n Vid. lib. xviii. 


469 
aging Wur, of Travilling, or of ſending an Ambaſſy : 
That Travellers, at thtir Return home, ſhould pay into 
the Publick all the foreign Money they bring with them, 
aui receive that of their own Country for it. The 
Great Cham at Cambalu put his royal Stamp upon 
a vaſt Sum of Money made of the Bark of Mulber- 
ry-Trees, which no Man in his Dominions, upon 
pain of Death, dared to refuſe, or to coin and uſe 
other *. The Foreigners too, who traded into thoſe 
Parts for the Gold, Silver, and the Jewels which 
they imported, were forced to take that Money, 
which they converted into the Commodities of the 
Country, and ſo exported again. By which means 
that Prince heaped up a prodigious Quantity of 
Gold and Silver. The Per/ians called the Leather- 
Money, which an unjuſt King had impoſed upon 
them, Shehreva, i. e. Money impoſed on the Sub- 
ject at the Pleaſure of the Prince. The Memory 
of which has made ſuch an Impreſſion upon them, 
that, when they would denote the Injuſtice of any 
King, they expreſs it by ſaying, He impoſes Lea- 
ther-Money upon his People. On the other hand, 
the Care that the Venetian Senate took of their Sub- 
jects is much to be commended : For when the 
Quan- 
tity of it crept in among them, that Calamity not 
being removeable any other Way, the Senate made 
a Decree, That whoſoever within ſuch a Time 
ſhould bring in their bad Money, ſhould have it 
exchanged jor good. Upon which Account, above 
five hundred thouſand Crowns were disburſed out 
of the Treaſury *. 

XV. But ſince Money is the common Meaſure of 
the Value of other Things, its Value ought by no 
Means to be altered, but where the Intereſt of the 
Publick evidently requires it. And then too, 
the more moderate the Alteration is, the leſs will 
the People's Accompts be confounded. And there. 
fore ſuch a ſort of Matter was choſen for the car- 
rying on of Commerce, the publick and unaltera- 
ble Value of which, conſtantly applied to the 
ſame Quantity, might be able to relieve and ſup- 
ply all the Inconveniences that were found in ſim- 
ple Barter. But yet, as to the unchangcable 
Value of the Money, we mult obſerve what Gro- 
tius aſſerts, That the Currency of Money is not. na- 
turally derived from the Matter only, nor yet from this 
or that particular Form and Denomination ; but from 
its Capacity of being compar*d with all other J. Hings, or 
at leaſt all thoſe that are moſt neceſſary. The Mean- 


© Vid. eund. in Ly- 
Gentius ad Sadi Roſarium Perſi- 
I. xiv. p. 641. We may obſerve 
the Juſtice of the Romans, in that the 
that they had been coined at 
1 B. ii. e. 12. f. 17. 


f G. 


t. 1. I. 1. D. Decontrah. Emp. 


been ſo much clipt in the _— 


third Part of the true Weight. This made Men believe that 


been heighten'd by publick Authority, in Commerce the Value was one third Part leſs 
Trade in many Reſpects. Mr. Lecke took Notice of this Abuſe, 


not taken, England would want Money to buy Bread, which happen'd in 


to amend it in the Beginning of the next Year. This 


out heightening the Price. 
Treatiſes, 


cc 


of private Men into the Prince's Treaſury, not 
Government are very different.” Mr. Clerc's Biblioth, 
fays here, Perhaps the Subject was never better illuſtrated. 

See the End of the foregoing Note. Mr. Hertius alſo 
about the End; and lib. cxxix. in the Year 1602. De 
Year 1595. 


at Philoſopher was one of thoſe who h 
that there was no other Way. ts ſave the Commerce of England, but to coin the Money anew at 


hereupon the Parliament following the Advice of this 
ade, in the midſt of a terrible War, a Reformation of the Coin, 
to attempt in Peace, We know there are Kingdoms where they 
regarding what Loſs the People have by it : 


nen Choife, Tom. vi. p. 384, &c. 
at the Beginning of the firſt Volume of Mr. Locke's Works, and may ſerve 


quotes here the Hiſtory of Mr. Thuanus, 
Reide, Annal. Belg. I. v. in 1586. and Grotinus's Hi. Belg. lib. v. in the 


. ˙Ü 2 * 


— — 


Reigns, in which there was no Care taken to prevent it, that it was diminiſh'd above 4 


they had more than they had; for, tho* the Money had not 
than its true Weight, which ruin'd 
and foretold, That in a little Time, if ſome Remedy were 
1695, infomuch that the Parliament was oblig'd 

elped to make it appear, 

the publick Charge, with- 
great Man, given them in two ſmall 
which many States would have been atraid 
heighten and lower the Money only to draw the Wealth 
But the Maxims of the Eng/ifs 
The two Pieces in queſtion arc the 
as an ample Commentary upon what our Author 


lib. viii. in the Year 1dr, 


ing 


+ oe ay , ᷣ q -t 
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ing of which Place is, that it does not proceed 
from the Matter of the Money only, v. g. its 
being Gold or Silver, that a certain Piece goes pro 
hic & nunc, for ſo much, and is equivalent to ſuch 
a Commodity (for the Currency of Money does 


not only depend upon one Piece's being equivalent 


to another of the ſame Quantity and Quality, for 
all conſumable Commodities are ſuch) but upon its 
containing virtually the Prices of any thing elle ; 
nor from any particular Denomination, as that it 
is call'd a Ducat, Crown, Dollar, or Florin; nor 
from its having ſuch a certain Stamp; but from 
its Capacity of being compared, in reſpect of Plen- 
ty or Scarcity, with other things, eſpecially thoſe 
that afford the more neceſſary Supports of human 
Life. Now Land does this; for from it, medi- 
ately or immediately, proceed moſt Things that hu- 
man Life ſubſiſts on. And, the Product of it be- 
ing one Year with another pretty equal, it may be 
preſum'd to have its natural Value fix'd and cer- 
tain, to which the Prices of other Things, at leaſt 
of ſuch as have not received their Value from the 
Luxury or Folly of Man, are referr'd, as to a 
Standard. For *tis very reaſonable, that the Prices 
of ſuch Things as are the Product of Land, or are 
maintain*d by it, ſhould be regulated by the Price 
of the Land itſelf. Since therefore the Land every 
where is in private Hands (moſt Mens Eſtates be- 
ing now in L.and) the Value of Money muſt needs 
riſe or fall, according as it is ſcarce or plentiful, 
in proportion to Land. For every civihz'd Nation 
conſiſting chiefly of two ſorts of Men, the Farmer, 
and the Tradeſman or Labourer, if, in a great Plen- 
ty of Money, Land and its Product ſhould fell 
cheap, it muſt needs break the Farmer, and, on the 
other hand, ſhould Money be ſcarce, and Land and 
its Product dear, it muſt needs beggar the Trade/- 
man. Which in Fact we find true; for when a 
plentiful Harveſt makes Corn cheap, if the Work 
of the Tradeſman, and thoſe who earn their Living 
by their Labour, ſtand at the ſame Rate as in fruit- 
ful Years, the Farmer is found to get little by his 
plentiful Crop. And the ſame Inconvenience preſ- 
ſes the Tradeſman and Labourer when Corn 1s dear, 
if ſtill their Labour keeps its old Price. Since 
therefore, in indifferent Years, the Commerce be- 
tween the Labourer and the Farmer is beſt adjuſted, 
and there is then leaſt Complaint between them ; 
it is evident, that in fixing the Price of Money the 
greateſt Regard ought to be had to Land, eſpeci- 
ally where the Country does not ſubſiſt upon Mer- 
chandiſe only, but chiefly upon its own Produce, 
XVI. From what has beef#ſaid, we may judge, 
whether a Farm, that was rated at a hundred 
Pounds two hundred Years ago, ought not, ceteris 


* Vid. leg. ubi ſupra. 
« jts{Quantity.” Alſo. xlvi. t. 3. 1.94. f. 1. D. De Solution. 
« tity. © De Rep. |. vi. c. 2. p. m. 1028. 
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paribus, to be rated more now; and whether the 


Wages, that were large enough then, a 
Reafon a little too ſcanty — For i mh | 
ſuffice to ſay, that the Pieces of Money hay _ 
ſame Weight, Goodneſs, Name, and Shape 2 
they had formerly; but we muſt conſider = 
within this two hundred Years ſuch a vaſt { 
tity of Gold and Silver has been imported 3 
Europe from Africa and the Indies, not to 3 
the many Silver Mines of Europe itſelf, that — 
Value of Money has, by degrees, ſunk very much 
inſomuch that (as Bodinus © obſerves) Comm — 
bear ten times the Price they did formerly = by re 
ſon of the Plenty of Gold and Silver. And the - 
fore the old Price of Land and Wages ane © 
riſe, ceteris paribus, in the ſame Proportion. For 
ſuppoſe Commerce to be carried on by pure Barter 
in any Country which affords very little Wine but 
Abundance of Corn ; here, for a ſmall Parcel of 
Wine, we ſhall receive a great deal of Corn . but 
if, by good Management, the Vineyards ſhould 
happen to produce a larger Vintage, without 
doubt, for the ſame Quantity of Corn, we mug 
give a greater Proportion of Wine than formerly 
In like manner, when Money is ſcarce in Compa- 
riſon of other Things, a great many Things will be 
purchas*d with a little Money; but Money, on the 
other hand, increaſing, more of it muſt be given 
for the ſame Things. For ſince the Metal, as to its 
natural Price, may be, and often is brought into 
Commerce, as well as other Commodities, its Va. 
lue muſt riſe and fall according to the Scarcity or 
Plenty of it. And the eminent Price of Money 
muſt neceſſarily follow the natural Price of the Me- 
tal: For it is unreaſonable, that a Quantity of 
Silver, conſider'd as a Commodity, ſhould bear a 
very different Price from what it does when con- 
ſider*d as Money. For ſo the ſame thing, con- 
ſider'd as its own Meaſure, would be greater 
or leſs than itſelf, conſider'd as the thing mea- 
ſured. And this is the Reaſon why, when the 
Prices of almoſt every thing elſe have been altered 
by reaſon of the Plenty of Money, Gold and Si. 
ver have ſtill kept their old Price, an Ounce of 
Silver being worth a Crown now, as well as for- 
merly, For if the Price of Bullion, like the Prices 
of other Things, had been v. g. quadrupled, an 
Ounce of Silver now would coſt four Crowns, ſo 
that little would be got by coining Money. 

When therefore the Price of a thing happens to 
be changed, we muſt carefully diſtinguiſh, whether 


that Change be made in the Value of the thing, t 


in the Value of Money. The former happens 
when, the Plenty of Money ſtanding as it was, tle 
Commodity begins to be more plentiful, or ſcarce, 


b Vid. I. i. D. De contrah. Empt. ubi ſupra, * Money is of Uſe, not ſo much for its Subſtance, * 
In Money the Species is not ſo much conſider'd as the Quaz- 
4 Add. Val. Max. I. iv. c. 3. f. 12. 


— nh 


* 


8 
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x This is not the Senſe of Grotivs : But this great Man means, as Gronow/us explains him, and as it will appear eaſily by at 


tending to his Words, and the 


el of his Diſcourſe, That, if Money be capable of an Equivalent, *tis not only becauſe e 


u 
may give Dollars, for Exam 17 Piſtoles, or Pieces of fifteen or thirty Souſes for Dollars, but becauſe we may give More) 
for Corn, Wine, c. for, ſays he, we muſt pay, unleſs we have otherwiſe agreed, for Things as much as they are worth at tl! 
Time and Place of Payment. Quæ eftimatio, fi aliud non convenerit, facienda erit tempore & loco ſolutionis. "Tis another thing 
to ſay, that we mult have regard in Exchange to the intrinſick or extrinſick Value of the Species, which happen'd fince the 
Beginning of the Debt: This Queſtion ſhall be handled a little lower, ch. vii. $, 6, 7. The Author doth not ſpeak: heie, © 
leaſt directly, of the Value of Money, with reſpect to the Rareneſs or Abundance of other things. He ſpeaks only of it in 


ſhort, at the End of the Paragraph, when he explains the Words of Michas of Epbeſus, a Commentator on Ariſotle. . 
2 Mr. Hertius quotes a Flemiſh Hiſtorian, who relates, that the City of Arnbeim gave a ſplendid Entertainment to © Duke 


call'd Arnaldus, with his Dutcheſs, and an hundred and fixty fix of his Retinue, at no greater Expence than fifty ſeven an : 


E 


of that Country Money. Jo. Iſaac Pontanus, in his Hift. of Gelderl. 1. ix. Hence it comes, alſo, that there are Places of pub. 


Employments which 


have fach {mall Revenues. For Salaries, alſo, remain in the ſame State that they were appointed to or te 
hundred Years ago, not conſidering that a thouſand Dollars now are of little more Value than an hundred were then. 


than 


/ 


Crap. II. Of Cyntracis in general, &c. 471 


when, the Commodity re- admits of vaſt Changes, and a common Meaſure 
—— 3 "<1 Plenty of Money bas in- ought to be fixed and unalterable, Money never- 
creas'd, or decreas'd. Thus, when in a plentiful theleſs is capable of being made a common Mea- 
| Seaſon I can buy a Buſhel of Wheat for one Crown, ſure. For this Change in Money 1s never ſo ſud- 
which in a Dearth I cannot have under three; den, as in other Things, which depend very much 
the Reaſon is, becauſe the Value of Wheat, and upon the Uncertainties of the W eather, Storms, 
not of Money, is changed ; but when a Farm now and other Caſualtics ; but the Value of it is leſſened 
lets for two hundred Pounds, which an Age ago by ſuch inſenſible Degrees, that we donot perceive it, 
et but for an hundred; the Value not of the Farm, while it decreaſes, but, after a long Time, find that 
but of the Money, is altered . But although Money it has decreaſed b. 


2 « The royal Treaſure being brought into the City at the Alexandrian Triumph, cauſed ſach a Plenty of Money, that the In- 
« tereſt of it Gaking very — (Oe ſays Half in Half) the Price of Land was raiſed.” Sueton. Auguſt. 4 2. Add Joſepb. 
De Belle Judaico, |. vi. c. 32. Franc. Lopez. de Gomora, Hiſt. Gen. Ind. c. 117. b Add, Tac. Godefredi Difſert. De 


mutatione & augmento Monetæ aurte. 


2 


0 A 23,36 
Of Contrafts in general, that preſuppoſe the Price of Things. 


1. The Difference between Bargains and Contrafts, vi. And into real, of bare Conſent, verbal, and in 


according to Mr. Hobbes. Writing. 

11. According to the Interpreters of the Roman vil. In ſome particular Name, and without a 
Law. Name. 

111. Some Advice about what they have delivered. vii. Beneficial and chargeable. 

iv. Our Opinion about the Difference. ix. How many ſorts of chargeable Contrafs. 


v. Contratts are divided into ſuch as oblige ;, 1. One x. Of mixed Contracts. 
Party only ; and 2. ſuch as oblige both Parties. 


k E come now to treat of ſuch Contracts as the Affairs, wherein Men are concerned with one 

preſuppoſe Property and Price. And firſt, another, and they define it in general to be *, The 
We will enquire into the Difference between fimple Agreement of two cr more in the ſame Thing, Then 
Patts, and Contracts. Hobbes * defines a Contract they divide Pad into Pact properly ſo called, and 
to be the Action of two, or more, making over their Contract: The former is, when the Object is ſome 
Right to one another. But ſince in every Contract ei- Matter of no Conſequence, and, in its own Nature, 
ther both Parties perform their Bargain upon the Spot, * incapable of bearing an Aion in the civil Court. 
fo as neithtr truſts the other , or one performs, and the This they again divide into imple Pact, and not 
other is truſted ;, or neither performs, but each truſts ſimple , which latter they again ſubdivide into * le- 
the other : To the firſt of theſe only he gives the ge- gal and additional. They ſay farther, That an 
neral Name of Contract. The other two Sorts, Agreement may become more than a ſimple Pack, 
where either one or both Parties are truſted, he calls either by its own intrinſick Nature, or by the ex- 
Pats. But this Difference does not concern the ternal Confirmation of the Law; for it is chat that 
intrinſick Nature of Contrafts and Patts, but re- properly renders Agreements legal Pas. More- 
gards the Execution of them only: And it is a- over, they tell us, that this intrinſick Nature may 
gainſt common Senſe, that a Sale, v. g. where the be of two Sorts, for ſome do not retain the gene- 
Goods are delivered for ready Money, ſhould be ral Name of Agreements, but are called by ſome 
called only a Pact. particular Name of Contract; others, although 
II. The Roman Lawyers almoſt all agree in mak- of no particular Denomination or Form, yet exceed 
ing Pact the general Term which comprehends all the Limits of fimple Pact, by having a Matter of 


De Cive, c. 2. F. 9. 


1 Pattum autem à pattione dicitur Et eft Pactio duorum, pluriun ve in idem placitum conſenſus. Conventionis verbum gene- 
rale eft, ad omnia pretinens, de quibus negotii contrabendi tranſigendive cauſa conſentiu 1 1 Digeſt. I. ii. ti F 
De Pactis, I. 1. Ff. 1, 2, 3. Cojaciuss Obſery. 1. ii. c. 75 ee ee e 
Nec obeſſe tibi poterit, quod dici ſolet, Ex pacto actionem non naſei. Cod. lib. ii. tit. 3. De Pactis, leg. 10. Nam f conventie 
placiti fine ftetit, ex nudo pacbo perſpicis act ionem jure noſiro naſci non poſſe. Lib. iv. tit. 65. De Locato & Conducto, leg. 27. But 
ſimple Conventions always afford a valid Exception, as our Author obſerves in the next Paragraph ; I mean, That when a ſimple 
Toh is made to any one, to require nothing of him, or not to ſue him at Law, which we hat a Right to do, if, after that we 
ng an Action againſt him, we have debarred ourſelves immediately of our Action, although the Agreement was not confirmed 
by an Engagement in Form, and the Defendant has done nothing on his Part to free himſelf from it. Sed cum pactum conventum 
exceptionem perpetuam pariat, &c. Digeſt. I. xx. tit. 6. Quibus modis pignus, wel Hypatheca folvitur, leg. 5. princip. Aitur nuda 
padtio obligationem non parit, ſed parit exceptionem. lib. ii. tit. 14. De Pais, leg. 7. F. 4. Si paciſcar ne pro judicati, wel in- 
yaa ar 2 agatur, boc pactum valet. Nam & de furto paciſei lex permittit. Sed & i quis paciſcatur, ne de poſiti agat, 
P _ "omponium, _ pattum. Ibid. F. 13, 14, 15. Quedam actiones per patum ipſo jure tolluntur : ut injuriarum, item furs 
2 A wy Jure honoraris naſcitur pacto actio, tollitur autem per exceptionem, quotiens paciſcor. Ne Petam. leg. 17. f. 1, 2. 
4 eg. 27. f. 4. In this there is much Inconſiſteney: For why ſhould a ſimple Contract be of Force to hinder us from ob. 
ing more than what we might otherwiſe lawfully ſue for, rather than give a Right to ſue for any Thing.? That which can diſ- 
3 eee 0 it 1 of . _ one? See lib. ui. chap. 5. F. 11. not. 2. foregoing. 
um cordatiores re I 1 ra dici , 
” Lene, 1 , / 2 g — Factorum veſtitorum. Nen enim guia dicitur, e. g. ex nuda gratid, ex 
„that of Sale, Hire, Society, Loan, Pledge, c. Conventiones, gue pariunt aftimes, j - 
unt in proprium nomen contrattus, ut emptio, — locatio, conduct io, 9 A 3 Hon rae 


| - defofitum, js fs ; 
4. Digeſt, I. ii, t. 14. De Factis, 1. 7. 5. 1. See 5. 7. following, W 
Conſequence 


P 
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I Conſequence for the Object of them, as the Per- the Roman Law ſays, that femple Pats admit of 
formance of a Promiſe, the Delivery of Goods, or Action, we muſt diſtinguiſh between ſuch a8 ” 
the doing of Work; and theſe are properly Con- affirmative, and ſuch as are negative. The F 
irg#s, which by their own Force effectually oblige, of negative Patts (where the Agreement is — = 
and which, in Juſtice and Equity, bear an Action. demand) is both in the Natural and Civil Lon 0 
Yet they add, that /mple Pats may be actiona- to be productive of, but to exempt from an = 
ble, by Conſent of the Parties; and Pa#s added tion * : 7 For ſince they are deſigned in favour ah 
to ſuch * Contracts as admit of Equity, partake of the Debtor, that nothing may be demanded of hi 1 
they can be of no other Uſe, than to keep off dee 
III. But ſince Pacts are not, in their own Na- Demand of the Creditor, 7. e. to exempt from 
ture, actionable in the civil Court, and it is our Action. But as for /imple affirmative Pag; oe 
Buſineſs to explain the Force they have in their own do not want in themſelves a Power of Obliging 
Nature, we cannot therefore follow this Diviſton ſo But the Reaſon why the Roman Law did not mak. 
cloſely. For it is evident, that the Law may de- them a&tionable, was, to prevent a vaſt Multitade 
ny Agreements, even in Matters of Conſequence, of Law-Suits ; eſpecially conſidering that ſome of 
an Action in the civil Court 5, To this Purpoſe, theſe Pa#s proceeded from Unadviſedneſs (for elſe 
ſays Strabo, I. xv. p. 488. in the Beginning, a Truſt they might have been made in Form of Law) and 
of Charge cannot be recovered by Lato; Witneſſes and others were of no Uſe, as tending to no Conſe. 
Seals ſignify nothing, for it is but à bare Truſt. * quence, when put in Execution. That this is the 
Sen. de Benef. 1. iii. c. 15. wiſhes, That no Debts Signification of the Word Cauſa, ſo often made uſe 
had the Benefit of the Law, but were left entirely to of by the Civilians, is plain from Plaut. Afrgr 
depend on the Honeſty of the Party. But as to what Act. iii, Scen. 1. ver. 17. Sela ego in caſteriq9 


ubi 


the Nature and Force of Contracts. 


4 See Grot. B. ii. c. 18. F. 10. > Nuda patio obligationem non parit, ſed parit exceptionem, D. Lib. ii, t. 14, De 


Pactis, leg. i. f. 4. 


* 


Sed fi in alium contractum res non tranſeat, ſubſit tamen cauſa : eleganter Ariſſo Celſo reſpondit, efſe obligationem, ut puta, dedi 
tibi rem, ut aliam mihi dares, dedi, ut aliquid facias, hoc ouvdaanay(ue, i. e. contrattum e, & hinc naſei civilem obligationn, 
Ibid. F. 2. Conſult upon this the excellent Treatiſe of Mr. Noodt De Pais & Tranſationibus, where he has thoroughly, and with 
His uſual Accuracy, explained the Principles of the Roman Lawyers. Compare, alſo, my Remark upon Grotivs (lib. ii. cap. 12, .. 
3. not. 8.) on the Subject which the Roman Law places (as to the Effect of Obligation) between Contracts without a Name, and 


thoſe which have a feigned Name. 


Legitima conventio eſt, qu æ lege aliqua confirmatur, & idea interdum ex pacto actio neſcitur, wel tollitur, quotiens lege vel Sera. 
tuſconſulta adjuvatur. De Pactis, Leg. 6, Hence it is, that by the Prætor's Edict a Mortgage was good and valid, although it 


was founded upon a ſimple Contract only. See the ſame Title of the Dige/ts, leg. 17. F. 2. and Mr. Noodt's Probab. Jur. I. ii, 
c. 8. It is the ſame, when a Man ſimply promiſes to give ſo much in Portion with his Daughter. See Cod. I. v. t. 11. De Dy; 


Promiſſione & nuda Pollicitatione, leg. 6. I ſhall alledge but one Example more, and that is of Gifts among Perſons living: For the 


Emperor 7uflinian ordained, That though one had not delivered a Thing, of which he had promiſed to make a Preſent, nor waz 
under any Engagement in Form, he ſhould nevertheleſs be obliged in Juſlice to keep his Word ftriftly. See Cod. lib, viii. t. 54. 
De res Fr 2. I. 35. F. 5. The End of this Law plainly ſhews (to mention it 4 the bye) that it was made at the Requeſt of the 
Clergy, who were always mindful of their Intereſts, that they might ſecure to themſelves all the Gifts which they could any ways 
obtain; for he treats thoſe as impious, who retracted, after they had promiſed to give ſomething to pious Uſes, or to the Clergy, 
and threatens them with divine Vengeance, TanToQUuE MAG1S HC FIRMA ESSE, ff piis actibus, vel RELIGIOs1s PerSoNts, 
donatio deputata fit ue in prefatis [piis] cauſis, ex quibu/dam machinationibus, non ſolum indevotus, ſedetiam 1mptus Do 
intelligatur, POEXASQUE non ſolum legitimas, ſed etiam COELESTES EXPECTAT, &C, 

3 Hec verba (Rogavit Titius, ſpopondit Mevius) non tantium pattionis loco accipiuntur, ſed etiam flipulationis. deoque ex Ain 
latu naſcitur Actio. Ibid leg. 7. F. 12. See 5. 5. n. 1. following. 

4 Provided, ſay they, that they have been added ſoon after the Concluſion of the Contract; for it is not the ſame if they be id 
ded ſome time after Solemus enim dicere pacta conventa ineffe bone fidei judiciis; ſed hoc fic accipiendum eſt, ut fi quidem ex continent! 
pada ſubſequuta ſunt, etiam ex parte attoris infint : ex intervallo non inerant. Ibid. F. 5. See what is ſaid 5. 8. following, and 
ch. 10. F. 7. As to Contracts of ſtrit Right, ſimple Conventions, though made on the Spot, make no Part of a Contract, not 
afford an Action in Juſtice, though they ſtrengthen an Engagement. But when they leſſen it, they enter into the Contract, ard 

ield the Defendant an Exception valid in Law. See Mr. Noadt's Treatiſe ſo often quoted, De Pais & Tranſat. cap. 11, 12, 
699. 

4,0 Paſſage may be explained by another of Nicholas Damaſcenus, related by Stobeus, Serm. xlii. Tizp* I. eis id, 7% 
dos ep Pee, N waparartlinus, tx ict Ai, du avToy airidT21 6 vs,, Among the Indians, if any refuſe to 
reſtore Money lent, or a Pawn, the Creditor, or he that has truſted the Pawn, has no Action at Law againſt the Debtor, or eren 
who hath been truſted, but he mutt blame himſelf for truſting another. Which Per izonius explaining, ſays, They only imply, thit 
theſe kinds of Suits were rare among the Indian. But there is a ſtronger Paſſage in the ſame Book, where Strabo ſays, upon the 
Credit of Oneficritus, That thoſe who inhabit in that Part of the dies that is ſabje&t to Muficanus, had no Actions at Law but for 
Murder and Injuries, Aiznv d i Dat, Thy b x, U peο And that for two Reaſons ; 1. Becauſe no Man can be aware of he 
Inſolence of another, ſo as to prevent Deception in Contracts: And, 2. Becauſe the State ſhould not be troubled with Multitadeso 
Law-Suits, as the Greek implies, Oyx in" avro yp 78 wi wabeiv Tad 74 J iv THis avuConaing tm auTy 1459, © 
arb Je, id Tis wapaCy Thy Tis, dd Y WgoTe X50, ir G15 EUTEO!, H Wn ανν,ͤ M Thy oy. This plain 
ſhews, that it was a publick Eſtabliſhment to eaſe the Judges of many troubleſome Cauſes, and not the bare Effect of the Probity and 
Honeſty of private Perſons in fulfilling theit Contracts; and ſo the vx és xp of Damaſcenus, and JSixiv wi eivay in Strat, 
ſignify. But this is farther confirmed by 4riflor/e, who ſays, in Ethic. ad Nicomach. I. viii. c. 15. Atd aß eue T6740 th 3 
Ai, And again, Ea T EIZI NOMOI, Tay 6x49 ivr ovuCoanior AKA MH EIN AI, lib. ix. c. 1. See Galli, lid 
ii. C. 17. F. 10. and Cxjacius's Obſery. I, xi. c. 5 Moreover, in lian. I. iv. c. 1. we find, that among the Sardar there 
was a Law, importing, that they could bring idle Perſons to Juſtice, and make them give an Account how the lived, in thei 
Words, *Apyias noay Sixai, % Tv e¹jẽe di ide xpivactat, Ar Tas ivfuvas, & red sIx TU, 8027 Q , 

6 Sereca's Wiſh is good, and becoming a Philoſopher ; but to aboliſh all Conſtraint to perform all voluntary Engagement, ' 
impracticable in any State, as Things are, and cannot have Place but in an Utopia ; as, indeed, Seneca owns, ſaying, Sed neceſſar 
oftimis prætulerunt, &c. Things neceſſary muſt be uſed inſtead of the beſt. See 1, iii. c. 4. F. 6. 

7 See F. 2. Note 32. above. 


3 Seel. iii. c. 5. F. 11. Note 2. above. | 3 
9 Plautus's Words are miſunderſtood by our Author; the true Senſe of them is, All the Revenues, by which I mainta 


Family, muſt ceaſe, if I do not trade in my Art.“ See Gronovius's Obſerwat. |. iv. c. 26. Morepver, when the Roman * 
ſay, A Contract without a Cauſe obliges not; they do not underſtand fimply by the Word Cauſe, an Affair that brings 7 

to one or other of the Contractors, but, a Thing actually made or given in the fight of another, to whom we are engaged, Wil pn 
examining whether it be profitable or not. See Note 2. above. So when one ſays, I give you this, that you may Oat 
that, or that you may do that for me; this is a Contract: But if one ſays, I will give you this, provided you will give me hi 


* 


. "wieſco omnis fumiliæ cauſa comfiſtit, 1. e. mne e- 
. M familia capis. Thus, if any 
ſhould agree, not to waſh their Hands, or comb their 
Head, or change their Linen for ſuch a Time (as 
ſome Slovens have done) what need would there be 
to trouble a Magiſtrate upon the Breach of ſuch 
Agreements? Which, indeed, are ſcarce allowable 

the Law of Nature *. 

IV. In my Opinion, the Difference between Pact 
and Contra? may be beſt taken from the Object, 
ſo as to call that Contract, which concerns thoſe 
Things and Actions that are the Subject of Traf- 
fick, and ſo preſuppoſe Property and Price; and 
that Paf?, by which we covenant about other 
Things. By this means Pacls, ſtrictly ſpeaking, 
will take in all negative Agreements, by which we 
covenant not to do, or not to demand, what other- 
wiſe we might do or demand: As, alſo, thoſe A- 
greements that have for their Object the Exerciſe 
of our natural Faculties, ſo far as they barely tend 
to the promoting mutual Profit and Advantage, 
conſidered meerly by themſelves, without any re- 
gard to Price, or any valuable Conſideration ; in a 
Word, when we agree to do ſome Work that is 
not mercenary : Though ſome Agreements there 
are, which, not being converſant about Things, 
may indifferently be called either Pacts, or Con- 
tracts, as that of Matrimony *. | 

v. All Contracts may be divided into three 
Sorts, Firſt, + Thoſe that lay an Obligation upon 
one Party * only, which Condition cannot be 
changed by any Thing ex poſt facto; as in the Loan 
of a conſumable Commodity, and * Stipulation, 
Secondly, Thoſe that equally oblige both Parties , 
as in buying and ſelling, letting and renting, Part- 
nerſhip, Sc. Thirdly, Thoſe of a middle Nature, 


Char. II. that preſuppoſe the Price of Things. 


as the Loan of a Thing not conſumable, a Truſt, 
a Pledge, &c. which naturally, as appears from 
the principal End of the Contract, oblige me on 

that am the Receiver ; nor can they originally at- 
fect the Giver. But Accidents may fall out ſo as 
to lay an Obligation upon him alſo ; as if I ſhould 
be at neceſſary Expences for the thing, or ſuffer 
Damage by it, for which the Owner ought to be 
anſwerable. In this Caſe the Expences are to be 
repaired, and the Damage made good. 

VI. Again, the Roman Lawyers frequently di- 
vide Contract ? * into real, conſenſual, literal, and 
verbal, The real is ſo called, not becauſe it is con- 
verſant about ſome real thing, for all Contracts are 
ſo ; but becauſe * a Pre- delivery of ſome real Com- 
modity is neceſſary to intitle us to a Demand of 
that, which gives this Contract its Denomination *. 
Thus I muſt have received ſomething of my Cre- 
ditor, before I can ſtand obliged as a Debtor * : 
Nor can a Truſt, or Loan be demanded, before it 
has been delivered to me. But, by the way, the Con- 
tract of lending is one thing; a Pact, or Promiſe 
to lend, another. A Truſt, one thing; a Promiſe 
to take ih Charge, another, 

Conſenſual are ſo called 9 * (not becauſe they a- 
lone require the Parties Conſent) but becauſe they 
immediately oblige, upon each Party*s declaring 
his Conſent by proper Signs. Nor is it neceſſary, 
that one thing ſhould be firſt delivered, or ſome 
Work firſt done. 

A verbal Contract, or Stipulation, ** as it con- 
ſiſts in uſual Forms of aſking and anſwering Queſ- 
tions, is unknown to the Law of Nature. 

Nor is it more agreeable to that Law, that a 
Man who has not received a Thing, ſhould be ob- 
liged by bare Writings ** * as much as if he had. 

But 
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* [4 . . 
1407 5FAEUPOS» + Jixxevgöes. * Obligationum que ex contractu ſunt, quatuor 
buntur, ant verbis, aut literis, aut conſenſu, Inſtit. I. iii. C 14. p. Obliget, 1 Vid. 

e Add. Val. Max. lib. viii. c. 2. F. 2. 


ubi ſupra, t. 16. 


t ſpetier. Aut enim rt contra 


j ii. t. 14. . 17. D. De Patic. 
4 Vid. Inſtitut. lib. iii. t. 23. De Obligat. ex conſenſu. © Vid. Inſti 
f Vid. Inflitut. ubi ſupra, t. 22. c : p On * 


Dl * ** „ —_— mt 


1 ws Fo 
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this is an A ent without a Cauſe. And yet there is the ſame Advantage in both theſe Agreements, See Vinnin 

Inflitutes, lib. iii. t. 14. $. 2. It is in this Senſe, almoſt, that the Word Cauſe ought to be _—_— when we hk of —_— 

Action, for a Thing given, and the Cauſe follows not: Condictio cauſa datd, cau/ non ſecutk. In fine, it is certain, that in the 

Roman Law, when we ſay, for Example, that we ought to reſtore the Goods of another, with the Fruits and Revenies that the 

T hath received from them, we make uſe of the Word Cau/a : Nec enim ſufficit, corpus ipſum reſtitui, ſed opus eft, ut & 
3 * 


— 2 _ mew I. vi. t. 1. De Rei vindicatione, I. 20. And ſo we muſt anderſtand it in t. 1.1. 22. De uſuris, & 


: — m_ I have faid Note 6. pag. 270. 

* Every Man is at liberty to diſtinguiſh and range his Notions, as he thinks proper. But, in truth is no Di : 
main between Contracts and ſimple Agreements, according to the Law of 8 ; nn 

3 The Roman Lawyers do not nevertheleſs give the Name of Contract to Marriage, as Mr. Hertius obſerves 
2 7 _ xxili. tit. a. De Ritu Nuptiarum, leg 22. But the A 

arri2ge, as to what Concerns may form a Contract, according to the Senſe of the Roman Law, and the Definiti 
—  Whence it is, that Juſtinian, Novel cxix. c 1, puts a Gift upon che account of Marriage among veivacs 1 = 
OO is = _ . in => Roman Lows n there is a Law, Digeft. lib. I. t. 16. De verborum Signif. leg 19 

— mate, that every Contract, properly ſo called, is obligatory to both Parties. B FT 5 
J. iii, t. 14. F. 2. Or rather the great Cujas, from wo this Solution i Hoke urea. Bet fe Fizuin: upon the Mia. 


To underſtand this, : s 1 
L K. 2 * . | we ought to read what the Author ſays a little lower of mixt Contracts. See Vinnius on the Inſtitutes, 


In a Stipulation one of the Contractors muſt demand, and the other anſwer ſitively, after this manner: Doſt thou promiſe 


to give me, or do ſuch or ſuch a Thing for me? Yea, I do promiſe it. Yerbis 50 atio contrahi ö 7 

\ : —_—_ Mi ng , . ahitu t && 4 
un : 7 * = dg * nobis 41 wah ,_s bac re olim talia verba — fuerunt, Sren * * — f *. 
119 obligationl "+3 N18 JUBES? FIDE JUBEO. Dans? Dano. FaciEs ? Faciam. Inſtit. lib. iii. t. 16. De werbs- 


7 Harum [Obligation con: ö ; f , 
conſenſy, 1 * 17 1 ons. * on * 71 CET quatuor ſunt ſpecies. Aut enim re contrabuntur, aut verbis, aut literis, aut 


Re enim non poteſt obligatio contrahi, niſi quatenus datum Di 1. 33 
lib. iii. of the Inflitutes, Gibas modis re Ae Old r 
Such are the Contracts of Selling, Hiring, Society, and Commiſſion. 


locationibus, eonuuct ioni bus, ſocietat ibus, mandatis. 


though they ſay, 
greement made upon the 4 of 


I. 17. inprincip. See t. 15. of 


Conſenſu fiunt obligationes in emptionibus, wvenditionibus, 


, : eo autem iſtis modis obligatio dicitur conſenſu contrahi : 

neque preſentia omni modo opus et. At dari quitquam x 2. „ guia neque ſcriptura, 

runt, conſentire. Inſtit. 15 4 23. De Obligotionibus 4 uf ſubflaxtian caplat ebligatie, fed ſufficit eos, qui negotta ge- 
1 See Note 6. preeeding. | 


Before Juſtinian, Men might, for five Years after the Date of a Note Obli 


ceived the 1 gatory, plead and maintain, that he had not re- 


mentioned ; but that Emperor confined it to two Years. See Inftit. I. iii. t. 22. De Literarum Obliga- 
P P tionibus. 


2 h . 


1 

1 

' 
7 


| 
J- 
Fad 
. 
Vs 


. U 
* 
1 


0 


— — 


2 a 


—— — — 
8 , 


- - 
— N b 


* 
— — ” 
® 4 4 * — [= — 


2 _ by 
= — — " 
- 4 

: 


— _— —— = 
2 


— 


474 / Contracis in general, Book v 


But yet, there is good Reaſon why this ſhould ob- whereas others of leſs. frequent Uſe, W 
tam in the Roman Law : For ſince the Magiſtrate more than what was expreſly mentioned 1 no 
cannot be ſatisfied of the Truth of a Debt, but by proper Form of their own, but one acc — no 
Inſtruments and other Proofs, when Writings ap- ed to the Thing ; and therefore an Action modat. 
pear owning the Debt, he muſt preſume upon it, Account of theſe was always expreſſed in 4 "Pon 
till the contrary be proved. Indeed there are no Form of Words“. certain 
Contracts, but what may be expreſſed in Writing; VIII. The Diviſion of Contracts into + pa; 
and this may be done two Ways: For either the and“ chargeable makes moſt for -our Say 
Contract may be made, and the Conſent of the whereof the firſt brings ſome Advantage to 
Parties declared in Writing; and, in this Caſe, Party gratis, as in the Caſe of a L. oan, 1 
the Contract is then finiſhed, when the Writings or Charge. The latter binds both to an K 
are in all reſpects perfected; which obtains chiefly Share of the Burthen; for here we act * equal 
in conſenſual, and ſuch ſort of Contracts: or elſe in order to receive an Equivalent. Upon this Far, 
the Writing is only an Evidence of a Contract al- to be founded the Diſtinction of Contracts in. 
ready finiſhed. Which laſt is to be preſumed, if thoſe that admit of Equity, and thoſe 2 
the Caſe be doubtful *, tied up to the Rigour of the Law. In the forms 
VII. Again, Contracts are divided into * named the Magiſtrate has Liberty to weigh and 5 ig 
and nameleſs. The former ſort are thoſe, which by the thing, according to Equity and Sea 
reaſon of their daily Uſe have a particular proper in the latter he is obliged, right or wrong, 5 
Name aſſigned them, expreſſive of the Form and proceed according to the ſtated Forms of I Kg 
Contents of the Buſineſs ; and which, being men- Now Reaſon tells us, that chargeable Contrafts we 
tioned, immediately ſignifies what was done (for of the former ſort, and admit of a more looſe In- 
although Bartering, which is reckoned amongſt the terpretation in the Courts of Equity; for, ſince 
nameleſs Contracts, ſeems to have a Name, yet it the Obligation is mutual, neither Party ought to 
is a general one, and does not expreſs, whether it be over-burthened. But gainful Contrafts belo 
be the Contract of Gods for Goods, Buying, Sel- to the latter, and do not allow of ſuch a looſe In. 
ling, or any other). And, therefore, in the Roman terpretation, or that any one ſhould be bound to 
Law theſe had certain fixed Forms of proceeding; do more than he has expreſly declared; for elſe . 


2 Vid. Grot. I. ii. c. 16. F. 30. and hereafter in c. 5. F. 2. in fin. ibig. not. b Vid. Grot. 1. ii. c. 12. f. 3. 
Contractus beneficus. Contractus oneroſus. 


nnn... 


tionibus, The Proteſtation, or Declaration of not receiving, to which the Owner of the Note has recourſe, is called Querela, or 
Exceptio non numeratæ Pecuniæ ; and it belongs to him, of whom it is ſaid to be received, to prove that he did really receive % 
The Reaſon of it was, as it is expreſſed in the Cade, becauſe the Denial of a Fact is not capable of a Proof. Duum inter cum, qui 
Factum adſeverans, onus ſubiit probationis, & negantem numerationem (cujus naturali ratione probatio nulla e & ob hoc ad Petits 
rem ejus rei neceſſitatem transferentem, magna fit differentia, I. iv. t. 30. De non numerata — leg. 10. May we not ſay, that 
the Queſtion here is about a Diſpute in the Schools of Philoſophy ? And if we examine the Thing well, is it not really the Author 
of the Note who affirms and maintains the e of the Fact, of which the other is furniſhed with a Proof, reputed valid, till the 
contrary appears? And by Virtue of which this laſt ought to be ſuppoſed to hold to the Negative, and conſequently is exempted from 
Proof, according to the Maxim treated on? The deceated M. Coccejus, in a Diſſertation De Dire probatione Negative, publith- 
ed in 1708, has endeavoured to demonſtrate, that, according to the natural Order of judicial Proceedings, it is his Part who affirms a 
dubious Fact to prove it. But, I. The Terms of this Law, and of another found in the Tizle of the Code, De Probation. (quam ger 
rerum naturam factum negantis probatio nulla fit, lib. iv. tit. 19. leg. 23.) will no way bear this Interpretation. The Terms ate 
too clear, and too ex preſſive to elude the Senſe which preſents itſelf at firſt Sight. II. The laſt Law eſpecially, if explained in this 
manner, would contain an abſurd Reaſoning, ſince it would be reduced to this: The Plaintiff who affirms a Fact, ought to prove it. 
Why? Becauſe he who affirms is obliged to prove. Now this is making an Argument of the Thing ufelf. Whereas, when we ſay (a 
the Terms maniſeſtly ſignify) becauſe the Negation of a Fatt is not ſuſceptible of a Proof ; we have a Reaſon, which, whether true 
or falſe, is diſtin from what we would eſtabliſh, III. Thus there is no Way of maintaining, as we do upon this Principle, (Sau. 
De CoccE1i, Jus Controver/. Civ. Tom. I. pag. 573.) That regularly, in the Caſe in Gelee, the Debtor ſhould prove that 
he has not received the Money for which he gave the Creditor his Note; but that he is diſpenſed with it, becauſe the Preſumption is 
here againſt the Poſſeſſor of the Note. It is not upon this Preſumption that the Difference is founded in leg. 10. De non numerati 
pecunia, but upon the general Reaſon alledged in leg. 23. De probationibus. As to the Preſumption itſelf, it is drawn from this, 
that the Creditor is not accuſtomed to pay his Money before he receives his obligatory Note, which the Debtor is often obliged, by 
his Neceſſity, to put into his Hands before he advances the Sum. But to this we may oppoſe ſeveral Objections equally ſtrong. 
However wary and poſitive a Cregitor may be, is it not enough he keeps his Money till he receives the Note? That may be drawn 
up and ready to give him before he pays the Sum. Or if it be not, it does not take up much Time. It may, alſo, happen chat ibe 
Money may be paid without Witneſſes, and that a diſhoneſt Debtor may take Advantage of this to defraud the Creditor, and the 
rather, as the Space of Time granted the former to maintain that he has not received the Money, and thereby oblige the other to 
prove it is a little too long. However this be, from all this it appears that our Author here does not rightly repreſent the No 
tions and Maxims of the Roman Law ; fince he ſuppoſes that he who has given an obligatory Note may, and ought to prove, that 
he has not received the Money: Which has no Place, neither during the two Years that the Obligation is without Force, nor afte: 
that Time, beyond which all Remedy is taken away. He can — Ai oppoſe nothing to the Demand of him, who confeſſes to 
have received the Money. I am ſurprized that this Inaccuracy of our Author has not remarked by Mr. Hertius, who main- 
tains otherwiſe in the Place he refers to, that the Roman Law, in this Caſe, is widely different from the Simplicity of the Law of 
Nature. 

1 See the Notes on F. 2. above. . 

2 As for Example, if we give a Thing to a certain Perſon to ſell for us, vpon Condition that he ſhall keep to himſelf all that 
he gets above a certain Price {et him. This is a Contract without Name, which yields an Action in a Form preſcribed. Cun de. 

ficiant wulgaria atque uſitata actionum nomina, pra. ſcriptis verbis agendum eft, in quam neceſſe eft confugere, guotiens contractus exiſian!, 
quorum adpellationes null jure civili prodite ſunt. Naturd enim rerum conditum eft, ut plura fint negotia, quam wocabula——": 
tibi rem wendendam certo pretis dediſſem, ut quo pluris vendidiſſes, tibi haberes, placet neque mandati, negue pro facio e aftionin, 
ſed in factum, quaſi alio negotio geſto, Digeſt. I. xix. t. 5: De preſeriptis Verbis, &c. hs 2, 3, 4, 13. princip. Laſtly, 35 © 
what concerns the Nature of Contracts without Name, ſee Mr. Mr. Titivs on Lauterbach, Obſ. 620. 

3 See Digeſt, I. xix. t. 4. De Rerum permutatione, leg. 1. F. 2. | 1 ; 

4 Our Author has forgot to mention Donations made by living Parties, as well in Chap. iv. as in this; but Mr. Barbeyrac, u 
his firſt Note upon the firft Sect. of that Chapter, has ſupplied this DefeR. 

s Tantundem in bone fidei judiciis officium judicis valet, quantum in Stipulatione nominatim ejus rei facta interrogatio, Digeſt. | 
iii. t. 5. De negotiis geſtis, leg. 7. Moreover, in the Roman Law, the Number of honeſt Contracts, called, Bone Fidei, 5 not 
determined clearly, though we find an Enumeration of them in the Z/tze. I. iv. t. G. De Ad ionibus, F, 28, 29. nor do the Inter- 

preters agree about them. See Titius in Lauterbach. Obſerv. 1148, &c, Man's 


Chap. II. 
Man's Generoſity might prove too great a Burthen 


reducible to four 


hi 
Fr IX. All chargeable Contracts are 

for Goods; Secondly, “ 
| Goods for Mort; 


Heads; Firſt, * T Goods 
Where the Word 


Work for Work; Thirdly, 
Fourthly, * + Work for Goods. h 
Horb is taken in a large Setiſe, ſo as to compre- 
hend even the Deed of another Man. Grotius ad- 
mits of but three, leaving out Goods for Work ; for 
that, he thinks, falls in with ork for Goods; and 
indeed there is no real Difference between them, 
for both expreſs that Goods and Work are barter'd 
for one another: But in one, the Contract in a 
manner begins upon the Delivery of the Goods; 
in the other, uport doing the Work. So that in the 
one the Doer ſeems the Author of the Contract ; 
in the other, the Giver : For in ſome Contracts, 
tho* both ſides are equally obliged, yet they take 
their Riſe from one only; as in buying, the Buyer 
ins the Contract; in letung, the Tenant, c. 
To the firſ® Head belong all thoſe Contracts, 
where one Thing is exchanged for another, as in 
Bartering ſtrictly ſo call'd. Where we may ob- 
ſerve a Diſtinction nice enough, which ſome make 
between the general Contract of Goods for Gcods, 
and Bartering. The former is, when the Things ex- 
changed are indefinite, as an Ox for a Mule; or 
where, at leaſt, one Part is ſoz as a Horſe for 
this particular Ox; Oil for Corn in general. But 
when the Goods in Contract are determined, v. g. 
this Ox for this Horſe, it becomes Bartering *. 
Hither may be referred the giving Money for 0- 
ther Money of different Species, or in a different 
Place; which is now call'd Exchange. Some- 
times indeed Money is given for Money, fo as to 
make it perfectly Buying and Selling; as the Mo- 
ney ſtamp'd with Victory, which Fim tells us, 
before it had received that Stamp *, was atcount- 
ed a Commodity. If Goods are given for Money, 
the Contract is call'd Buying and Selling. Some- 
times the Uſe of a Commodity is given for a Com- 
modity, as if I lend my Horſe for a Book. Some- 
times the Uſe of one Thing for the Uſe of another, 
as if I let you live in my Houſe, upon Condition 
that you let me enjoy your Land. Sometimes the 
Uſe of a Thing for Money, which is properly cal- 
led Letting and Renting. Some Things too we give, 
in order to receive as much of the ſame ſort ſome 
Time after. 


Add. Arr. Vinnius ad F. 28. Inflit. de Afionibus, |. iii. t. 4. 
o In the aforeſaid Place. 


ut facias. *+ Facio, ut des. 
« In Latin Cambium, in Greek Koaauþ)s. 
verbis. 


Act. ii. Scen. 3. ver. 18, c. 


—— 


* 
"Y 


That preſuppoſe the Price of Things. 


Nat. Hiſt, lib. xxxiii. c. 3. 
5 As allo the Contraftus æſtimatorius, de quo wid. |. xix. t. 3. 
h Vid. Petrum della Valle, Itin. Part ii. Epiſt. 1. 
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Of the ſecond Head, Work for Work, there ate 
innumerable ſorts, according to the infinite Varie- 
ty of uſeful or ee Actions, which may, in 4 
manner, be exchang'd and perform'd for one ano- 
ther. In Amm. Marcellinus, |. xvi. c. 10. this fort 
of Contract is call'd Pactum reddendæ viciſſitudi nis 
And in Aduleius ih Apolog. Mutuarias operas cum 
vicinis cambire . | 

To the third ſort, Goods for Work, belong the 
letting-out, or hiring Work, or Day-labour for 
Money, as, alſo; that ſort of Contract, by which 
Goods are ſecur'd and freed from Danger for Mo- 
ney, which is call'd Inſuring. As, alſo, when any 
Commodity, conſumable or not conſumable, 1s 
given for the Performance of any Work. | 

To the fourth Head, Work for Goods, belopg thoſe 
Contracts, by which any Work is done for any thing, 
or for the Uſe of any thing, or ſuch like. Be- 
ſides, there may be Contracts not reducible to any 
of theſe Heads, as implyitig DisjunCtion **. Such 
as were the nuptial Dohatives among the Muſco- 
vites, of which Sigi/mund Baron of Haberſtein gives 
this Account : Thoſe that ate invited to the Wedding, 
preſent the Bride ; all the Preſents the Bridegroom 
marks, and lays up carefully, when the Wedding is o- 
ver, he reviews them, and thoſe that he likes, he ſends 
to the Market to be priz'd ; all the reſt be returns back 
with Thanks. Thoſe that he keeps, he makes amends 
for, at the End of the Year, according to the Value of 
them, either in Money, or ſomething equivalent. f 
any one puts a greater Value upon his Gifts, the Bride- 
groom appeals to the ſworn Appraiſers, and forces hint 
to ſtand to their Valuation. But if, in a Year's time, 
he does not make a Return, or ſend back the Gift, be 
is fined double. And if be forgets to have it valued by 
the ſworn Appraiſers, he is forced to repay it at tht © 


Value of the Giver. And this Cuftom the common People 


obſerve in all ſorts of Donatives. The ſame thing is 
related of the Preſents the Perſians give liberally to 
Strangers; for which, if they do not receive a 
greater Return, they not only complain, but often 

revoke what they had given, or the Value of it. 
All theſe ſorts of Contracts have this in com- 
mon, that when they are perform'd on both ſides, 
the Parties have no longer any thing to do with 
one another upon this Score. And therefore 5 Gro- 
tius calls them Diremtorii, and oppoſes them to 
thoſe Contracts which he calls Commutatorii, the 
Completion of which conſiſts in having Dealings 
continued 


* l 78 
| e preſcriptis verbis. 
f Vid. Totwn, t. 5. I. 19. D. D. pre ripe. 
. De e/timatoria attione. Add. Plaut. pi. 

In the aſoreſaid Place. 


+ Do, ut des. - ® Facio, ut facias. 
© Vid. Mornacium ad lib. v. D. 


This goes ſo far, that if we require, for Example, one Dollar more than appears to be due, we loſe our Cauſe. Hi 
emplins HS nummo petitiſti, quam tibi debitum eft, cauſam perdidiſti, propterea, quod aliud eft Tudicium, aliud Arbitrium, Cicer. ont 


pro Q. Roſcio Com 
emiticbat : nec facile in integrum reflituebatur a Prætore, ni 
See Plautus's Moſtellar. Act iii. Scen. 1. 6. 123. Sueton. 
i from this, becauſe thoſe who had the 
mited by the Prætor. 

Diſſertation on the Benefit of the Laws, 

* So the Dizefts diſtinguiſh them, 
ut facias z aut facio, ut der ; aut facio, ut facias, 


3 See Mr. 


pag. 30. & /eqq. 


Totius ob rem dati tratatus 


o, c. 4. Si quis agent, intentione ſud plus complexus fuerit, quam ad eum pertineat, cauſt cadebat, i. e. Rem 

minor erat wviginti quingue annis, Inſtit. I. 4. t. 6. De A&ionib. F.33. 
Claud. c. 14. Seneca, ep. xlviii. init. Moreover, 
Cognizance of Civil Affairs were commonly inferior Judges, whoſe Power was 


See Mr. Nood”'s curious Treatiſe De Juri ſdictione & Imperio, lib: i. c. 13. And what I have ſaid in my 


this nice Exactneſa 


iz his competit ſpeciebus. Aut enim do tibi, ut des j aut do, 


I. 19. t. 5. De Preſcript. Verb. &c. I. 5. princip. 
oodt's Probabilia Juris, I. iv. c. 4. 4 he rocites a crit. Furs. &C. I. 5. Princip 


w of the Digeft. lib. xii: t. 4. De condictione cauſa dats, 


cauſa non ſequuts, leg. ult. which being corrected by an happy Conjecture, which he propoſes, ſhews, for Exampl 
Lawyers looked upon it as an Exchange, and not a Sale, to give foreign Money for a 8 —4 See, alſo, Berz. 2 = 


tipuit. lib. i. c. 8. 


+ The laſt of theſe ſpeaks of thoſe who went up and down to do Husbandry Work the one for the other. 
rum colendum, an ipſe mutuarias operas cum wicinis tuis cambias, negue ſcio, 
n. Marcellinus treats of certain auxiliary Troops, hired on C 


en habeas ad a 
Priczi. And 
ſeguebantur poteftate proximi reg 


: £ ext, es numero quingue, regaleſque decem, & optimatum ſeries magna 
yy of variis nationibus, partim mercede, partim pacto wvicifitudinis lends LT — 
is is, when one truſts a Thing to another to ſell at a certain Price, 


P pp 2 


Ego adeo ſerwos tu 
e ſcio, neque laboro, Apolog. p. 20. cum notis 
ondition of #fliſting as long as there is need. Hog 
a, armatorumgue millia triginta & 
I. xvi. c. 12. 


on condition; that he either returns the Thing again, 
or 


476 Of Contracts in general, &c. 


continued between the Parties, as in that of Part- 
nerſhip, where, for one another's Advantage, two 
or more join, either Work or Goods, or Work on 
one ſide, with Goods on the. other. And theſe, to- 
gether with thoſe which we call gainful, are gene- 
rally /mple Contracts. 

X. But ſome Contracts are mixt, and, as it 
were, compounded of two ſorts: as if I deſignedly 


buy a thing for more than the Value, and ſo give 


the Overplus of the Price to the Seller; or * {ell 
a thing for leſs than the Value, and ſo give what 
is wanting of the Price to the Buyer: This is 
partly Giving, partly Buying and Selling. Thus 
Czſar ſold vaſt Farms to Servillia for a Trifle *. If 
I give greater Wages than the Work is worth, it 
will be partly Gift, partly Hire : which great Men 
ſometimes do out of Grandeur, thinking it for 
their Honour to reward any Man's Work more 
than it deſerves; and this is partly Liberality, 
partly Contract. And, on the other ſide, a Man 
may accept of Part of his Wages, and forgive the 
reſt ©, If I bargain with a Goldſmith to make me 
Rings out of his own Gold, it will be partly Buy- 
ing, partly Hiring *. Tho' ſome look upon it to be 
only Buying ; ſince, in buying, we not only pay for 
the Materials, but for the Workmanſhip too, And 
there is little Difference whether the thing is al- 
ready made, or to be made. Nor can I be pro- 
perly ſaid to hire, where the Perſon of the Work- 
man remains at his own Diſpoſal * When Land 
is let out for Rent, it is a mixt Contract of ſelling 
and hiring, tho' the Law of Zeno makes it a Spe- 
cies of itſelf, A Grant by Fee is ſo far a gainful 
Contract, as being much greater than the military 
Service that is due for it. Indeed, as far as this 
military Service may be exacted for the Protection 
that the Lord gives his Vaſſal, it partakes ſome- 
thing of the ſecond ſort of Contract, Work for Mort; 
yet that which is the Principal in the Contract, be- 
longs to the third ſort, Goods for Goods, But if this 
Fee be charged with the Incumbrance of a certain 
Quit-Rent, ſo far it partakes of Land-renting. 
Laſtly, nautick Intereſt, or what we call Bo/tomry, 
which vaſtly excecds all other common Uſury, is 
mixt of borrowing and inſuring. But in Partner- 


ſhip, tho' one contributes Money and Work, an- 


4 Suetonius Julio, c. 1. 
e Add. Val. Max. I. v. c. 2. f. 10. 


I. zo. D. De contrah. empt. & Lib. iii. t. 25. $. 4. Inſtit. De locat. & conduct. 


Book V. 


other only Money, yet it does not { 

mixt Contract. For it does not become __ * « 
the different Performances (for if I hire a Mar > 
dig in my Vineyard, to ſow my Ground, and * 
my Orchard, it is all but the ſimple Contra df 
Hiring) but from our Agreements in Matters gf 
different Nature, by one and the ſame Covenant a 

Grotius is of Opinion, that a Contract becg;, 
mixt by the Acceſſion of one AF to another 1 
Suretiſhips and Pledges, But in this he ſecins fin 
ſo very accurate; for a third Species muſt ate 
from a Mixture properly ſo call'd : Whereas n 
Suretiſhip the Security is not mix'd with the "ay 
cipal Contract, but is only added to it, as * ex 
trinſick Confirmation. For the giving Secur ; 
makes no Alteration in the Debt; but only makes 
Proviſion for the Creditor, in caſe the principal 
Debtor ould prove inſolvent. However, to 5 
more accurately, there are in Suretiſhip two Con- 
tracts, which ſeem to be but one, becauſe the ſame 
Surety hath to do with both Creditor and Debtor . 
for there paſſes but a bare Promiſe between the 
Surety and the Creditor; and yet, ſtrictly ſpeaking 
that Promiſe only ſhews that he is obliged to make 
good the Debt, and is not that which obliges him; 
tor that which obliges him is the principal Con- 
tract, whereby the Surety by his Promiſe has 
brought an Obligation upon himſelf to ſupply the 
Failure of the Debtor : So that his Promiſe partakes 
of the Nature of the Contract itſelf, Now this 
Suretiſhip is no Gain to the Creditor ; for he gets 
nothing by it, but a proper Means of recovering 
his own, And altho' his Security is hereby pro- 
vided for, yet not the Creditor, but the Debtor is 
beholden to the Surety ; for without this Security 
the Creditor had never enter*d into Contract. 

But when the Surety pays the Debt, then there 
ariſes an Account between him and the Debtor, 
For in this Caſe * he is ſuppoſed to have lent the 
Debtor the Money, or, which is all one, to have 
paid it by his Order and Commiſſion. No this 
Act of Suretiſhip cannot be reckon'd an Act of 
Liberality ; either in reſpect of the Debtor or Cre- 
ditor ; for the Debtor gets nothing by it, and the 
Creditor without it had not entered into any En- 
gagement, 


CHAP. 


b Add. Mat. xx. q, &c. lib. xxvi. 1. 7. l. 12. f. 3. D. De adnminiſtr. & peric. tutorim. 
4 So ſays Grotius in the aforementioned Place, F. 5. 


e Vid. I. xviii. t. 1, 
f In the aforecited Place, F. 6. 


or the Value, er to the Price ſet on it. Cum res Aſtimata vendenda datur 


Eſtimatio periculum facit ejus qui ſuſcepit. 


Aut igitur ipſam rem debebit incorruptam reddere, aut Et imationem de qua convenit, Digeſt, lib. xix. t. 3. De Aftimatoria. Se 


Plaut. Captiv. Act. ii. Scen. 3. ver 18, Cc. 


s Grotius's Diviſion is into Diremtorii and Communicatorii, and not Commutaterii, as our Author has it, which he makes the 
two kinds of Contracts, which he calls Permutatorii. Moreover, there is another conſiderable Miſtake in the Original; for we 
may obſerve that our Author underſtands Grotius's Words, Actus permutatorit aut dirimunt partes, aut communionem adferunt, 3s 
if dirimere partes ſignified to divide the Parties or Contractors, and cauſe them to have no Dealings one with another. But Ce. 
tius was too exact to uſe ſuch a barbarous Expreſſion ; for if we examine his Words, we ſhall find his Notion to be this, that theſe 
forts of As either regulate the ſeparate Part that each Contractor ought to have, or make the Things about which they treat 
common. | 

1 That is to ſay, if the Sum be inconſiderable, in compariſon of the real Value of the Thing, altho' it be much below the 
true Price, For if one gives, for Example, as much for a Dollar as is worth thirty or forty, then the Gift ſo much exceeds, that 
it deſtroys the Sale z and if the Diſproportion be yet greater, it can't be call'd a Sale but in Jeſt. This was the pretended Sale 
practiſed among the Romans, when, whatever Price the Goods were of, which one was ſaid to buy, he gave to the Seller, u. 
certain Formalities, a ſmall Price of current Money, which was called, Nummo addicere. Alſo Ulpiaen ſays in the Law quoted by 
Mr. Hertius, that a Sale, ſuch as is laſt mentioned, is not good and valid in ſuch Cafes, as there ought to be a true Sale; 
whereas, when a Man ſells a Thing at a very low Prize, the Sale is valid, and is only looked upon as bordering upon 3 G 
at leaſt, if it be not between ſuch Men as are forbidden to give any thing to each other. Si quis donationis cauſa minort: wendat, 
wenditio walet. Totiens enim dicimus in totum venditionem non valere, quotiens univerſa venditio donationis cauſd facta t; quoi 
vero wviliore pretio res, donationis cauſa, diſtrabitur, dubium non eſt, venditionem valere. Hoc inter ceteros, inter wirum c 
wrorem, donationis cauſd wenditio fucta pretio wiliore nullius momenti eſt. Digeſt. lib. xviii. t. 1. De contrabenda Emptione, leg 
38. See lib. xix. t. 2. Locati condudti, leg. 46. & lib. xli. t. 2. De adquirends wel amittendd palſeſſione, l. 10. F. ult. And Mr. 
Nood:'s Commentary on the firſt of theſe Titles, pag. 388. y 

2 The Words of the Digeſt are, Nec poſſe ullam locationem effe, uli corgus ipſum non detur ab eo, cui id fieret. | 

3 Theſe Fictions of Law are nothing but an empty Circumlocution, uſed unneceſſarily: For the Rules of Equity _ 


CHAP. III. Concerning the Equality, &c. 2 477 
C HAP. III. g 
Concerning the Equality which ought to be obſerved in chargeable Contracts. 

1. The Equality to be obſerved in chargeable Con- vi. No Man is to be ſcared into a Contract. 


tracts vn. In gainſul Contratts Equality need not to be 
thing are to be diſcovered. obſerved. TR 
x | 88 4 Contra I. it. | vin. In * Contract nothing is ſuppoſed 
t the thing itſelf, m to be given. | 
8 14 ons ry CANOE ix. How Inequality not foreſeen is to be corrected. 


v. The Eaults known on both fides need not be men- x. Whether Over-reaching in Buying be lawful. 
tion'd, 


Contracts that are purely chargeable, good Qualities, but, alſo, to the beſt of his © Know- 

n 14 Boi nothing of the ofinful 1 with ledge, the Defects and Faults of it ; for otherwiſe 
them, where the Law, or the Market, has fix d the a juſt Price cannot be aſſigned 7. To this Place 
Prices of Things, an Equality ought to be ob- belongs B. xix. t. 1, I. 1. $. 1. D. De AF, empt. & 
ſerved ; or one Party ought to receive as much as vend. L. XVill, t. 1. I. 43. $. 2. D. De contrah. empi. 
the other; and if one happens to receive leſs, he As, alſo, the whole firſt Title De, edilit. edi. B. xix. 
has a Right to demand the reſt -. And this is plain Where the Faults are reckon d up one by one, 
from the End of ſuch Contracts; for therefore a which ought to be told in Sale of Cattle and 
Man enters into them, that for his Goods or Work Slaves ; and which, if concealed, makes void the 
he may receive an Equivalent; which, for certain Bargain: So that the Seller muſt either take his 
Reaſons, he prefers to his own Goods or Work. Goods again, which is call'd Redbibition, or abate 
But yet this admits of a more accurate Demon- in the Price; but the firſt was not obſery*d, if the 
tration z for ſince Contracts are neceſſary for my Fault or Ail was inconſiderable. Res bona fide ven- 
obtaining thoſe Things which I had no Right to dita, propter minimam cauſam inempta fieri non debet, 
claim; and fince it is preſumed that a Man gives Dig. I. xvii. t. 1. De contrab. empt. I. 54. So Mr. 
nothing gratis, which he parts with upon Contract: Nood? explains this Law very well in his Obſervat. 
We cannot therefore think, that any one deſigns l. ii. c. 11. Add, Gell, I. iv. c. 2. Cicer. Off. I. ii. 
to give away, by Contract, more than he ſuppoſes c. 16. I i an Ordinance of the Civil Law, in the. 
he receives; and, conſequently, a Contract can give Matter of Eſtates, that the Vender ſhould ſtill tell the 
a Right to another Man's Goods, no farther than Purchaſer the Defetts or Inconveniencies of the Eſtate ; 
as they are equivalent to ſomething which that for it being ſufficiently provided by the twelve Tables, 
other Man receives “. that every Man ſhould make good what he promiſes, or 
II. Now to find out and adjuſt this Equality, it declares by Word of Mouth, upon Penalty of double 

is neceſſary that the Parties contracting be each Damages for denying it; the Civilians have ſet a Pu- 
of them alike acquainted with the Commodity and niſhment upon Concealments too, by enacting, that if 


the * Qualities of it “. the Seller of an Eftate knew any Fault or Error with- 
5 Conſule de gemmis, de tincta murice lana, out expreſiy acquainting the Purchaſer with it, he ſhould 
Conſule de facie corporibuſque diem. be obliged to make it goed. Add the Example that 


Ovid. De Arte amandi, I. i. ver. 250, 251. follows in Cicero, Ambroſ. de Off. 1. iii. c. 10, In 
And therefore he who is going to make over the Contracis the Faults of the Commodity ought to be ex- 
Property of a Thing, ought to expoſe, not only the preſſed ; which, if it be neglected, although the Goods 


* Vid. Deut. xxv. 13, &. Lib, xlvii. t. 2. I. 52. F. 22. De fartis, I. 6. F. 1, 2. D. De extraord. crimin. I. xxxii. $. t. 
De leg. Cornel. De falfis. | 


1 4 — * 


ſufficient to ſhew, that the Debtor ought to have paid ſooner what the Surety paid for him to db him Service, otherwiſe he was 


the Cauſe of the Damage. The Surety, as ſuch, is not bound to make the Debtor a Preſent of what he has paid the Cre. 
ditor. There is no Gitt preſum'd in this Caſe, no more than in others. So that the Debtor is oblig'd to repay what the Surety 
has advanC'd for his Deliverance. See Chap. x. $. 9, &c. following. 

Here is a plain Overturning of all Order; for our Author does not treat of gratuitous Contracts till the next Chapter ; and 
ſo he ought to have treated of ozerous Contracts, and the Equality to be obſerved in them. He is guilty of the ſame Careleſ- 
neſs in his Abridgment of the Duties of a Man and Citizen, 1. i. c. 5. but I eaſily helped that, by only changing the third and 
fourth Paragraphs for the ſixth and ſeventh ; but ſince I muſt alter two Chapters here to do it, I dare not uſe that Liberty, and 
fo have thought it enough to advertiſe the Reader of it. 

* Aad, or break off the Contract quite. 


3 That are of Gels, when | 


In Euripides's Cyclops, when Silenus came to ſell Uly/zs Cheeſe and Milk, Uly/zs bad him bring it out of his Cave; betiuſe 
Contracts ought to be made in the open Day; "Ex@*psTs. Gs ydp gumnnpuast mpime. ver. 137. 

Ss This Paſſa of Ovid's concerns the Prudence of the Buyer, and the Caution he ought to uſe, that he be not cheated, ra- 
ther than any O ligation the Seller is under to diſcover the Faults of his Goods. 


* The Roman Law requires that it be done plainly, and without any Equi 2 4 f 
: y Equivocation. Dolum malum à ſe abeſſe preftare vendi- 
a debet, qui non tantum in eo eft, qui fallendi cauſa obſcure loquitur, fed etiam qui infidioſe loquitur, obſcure alla, There is 
ſo another Law to this Purpoſe, which treats of the Services of Inheritances ; Venditor, fi cum ſciret deberi ſervitutem, celavit, 
non evadet tx empto attionem ; £ modo eam rem emptor ignoravit. Omnia enim, que contra bonam fidem fiunt, weniunt in empti 
actionem, ſed ſcire wvenditorem & celare, fic accipimus, non ſolum fi non admonuit, fed & fi negavit ſervitutem iſtam deberi, cum Ni 
F — * = 8 l Domat's Civil Laws in their natural Order, 1. i. t. 2. $. 11. Part I. 
| ter have been ſaid, Otherwiſe the Buyer will not give ſo much. Our Author ſeems to ſuppoſ- 
gone, wy be ſold. But of this ſee what is ſaid 5. 9. We EY | 1 ad mo 
cero's ords are, Ac de jure quidem prædiorum ſancitum eft, apud nos jure civili, ut in his wendendis vitia dicerentur; 
nota efſent venditori. Nam cum ex I tabulis ſatis efſet, ea preflari, que eſſent 2 ug nuncupata, que pet wy woe Fs, 


ii tanam ſubiret, 2 Juri 's eti ART g E ane” | 
, uriſconſaltis etiam reticentiæ pana eft confituta Ruicguid enim effet in prædio witii, id fata 
a 4 Juri/ . erunt, i ven- 
ditor ſciret, niſi nomi nat im dictum Vet, praiſtari oportere. | : na 4 


478 Concerning the Equality that ought io be Book V, 


be in the Poſſeſſion of the Purchaſer, yet the Bargain 
may be vacated by an Action of Deceit. (Although 
what he there ſays of an Action of Deceit does not 
rightly agree with the * Roman Laws.) Lattant, l. v. 
c. 17. He who does not correft the Error of the Seller 
(as ſuppoſe he ſees him deliver, by a Miſtake, a more 
precious Commodity than was agreed for) or who does 
not own his Servant to be a Run-away, or his Houſe to 
be infected, conſulting his own Profit and Advantage, 
is not a wiſe Man, as Carneades would have it, but 
a crafty Knave. | 

Plato * makes it a Law, that if a Phyſician buys 
a Slave, who labours under any incurable Diſtem- 
per of Body, or Mind, he muſt ſtand to the Bar- 
gain : But if an unskilful Perſon makes the Pur- 
chaſe, the Seller who' impoſes upon his Ignorance, 
muſt be fined double : But if one unskiltul Man 
buys of another, the ſingle Price is to be reſtor'd . 

HI. This Neceſſity of diſcovering the Faults a- 
riſes from the Nature of the Thing, becauſe other- 
wiſe a juſt Price could not be aſſign'd; and not 
from the common Bond of Humanity (as it that 
received a cloſer Tie by Contract) nor from the 
Contractors entering into ſome ſort of Acquaint- 
anre, which may ſeem to oblige them to other Du- 
ties than thoſe that are required by the Nature of 
Contracts; for when the Conditions are performed 
on both ſides, we don't think ourſelves more ob- 
liged to him we dealt with, than to any other 
Man, tho* indeed fuch an Occaſion may ſome- 
times be the means of an Acquaintance and Friend- 
ſhip with him. And therefore, it is no Conſe- 
quence, that, becauſe it is not againſt the Law of 
Humanity to conceal a Thing, therefore it is not 
againſt the Law of Contract. For, if 1 be not en- 

ged in Contract, I may lawfully conceal from 
others ſeveral Things, tho“ I alone am Gainer by 
it, which if I ſhould diſcover, other People would 
ſhare with me. As in caſe I ſhould find a Trea- 
| ſure in a deſert Place, without any Owner, no 
Law obliges me to tell another, that he too may 
partake of it © Vid. Matt. xiii. 44. For here if 


De LL. I. xi. p. gf 5. Ed. Wech. 
« of any Commodity,” 
4 Off, I. iii. c. 12. 


the Purchaſer had told of the Treaſure, he 
not bought the Field ſo cheap. Vid. Grot. 1 1, c. 8 
$. 7. Hither may be referred the Story of Anica : 
who firſt diſcovered the Samoyedes, and ſettled : 
Trade with them, related by Londorpius in his og 
tinuation of Sleidan, ad an. 1607. Cic. OF. iii. c I : 
ſays well, That we ought not to neglect our own Py 
vantage, when we can improve it Without Injury to as. 
other. For as Chryſppus elegantly obſetves; He who 
runs a Race, ought to endeavour might and main 10 get 
the Vittory, yet he muſt not lay Hands on him that % 
runs with, or uſe any other foul Play. And juſt ſo it 
is in human Life ; any one may lawfully endeavour 1 
better his Condition, but not at the Expence and Injury 
of another. Ambr. has expreſſed this Paſſage, Of. I. ii 
c. 4. In Contracts that of * Val. Max. l. vii, c. 2 
$. 1. ought to take place. A fair Dealer ought, Nei. 
ther to magnify the good Qualities, nor conceal thy il! 
ones of his Commodities. Hither may be referred 
that of Plato de Leg. I. xi. p. 966. The Law which 
provides againſt the Seller's Over-reaching, ought alſo 
to be extended to the Workman : and therefore he hag 
beſt take heed that he does not rate his Mort at mire 
than tis worth, for he cann:t be ignorant of the Value 
of it. And certainly it ought to be allow'd, in 4 free 
State, that a Workman ſhould make uſe of Art, which 
is a plain Thing, and far from Deceit to impoſe upm 
the unskilful, Hither too may be apply'd that 
which © Socrates ſays he heard of Aſpaſia, Gord 
Match-makers, that are ſincere in their Commendations 
of others, do good in making Alliances between Families, 
but thoſe that are falſe, do no good in commending, Fur 
when the Parties are undeceived, it ſo happens that they 
hate one another; and thoſe too that were inſtrumental in 
the Match. Xen. Mem. I. ii. p. 439. Ed. H. Steph. 
IV. But as it cannot be doubted but the Faults 
of the Thing itſelf ought to be declared; fo whe: 
ther circumſtantial Matters, which tho? they be 
not of the Subſtance of the Thing itſelf, yet help 
in the juſt prizing of it, ouglit to be laid open, both 
on the ſide of the Buyer, and of the Seller, has 
been controverted among the Antients. ? Cicero 
| has 


b Plato in the ſame Place, Let no Commendation or Oaths attend upon the Sale 
© See above, B. iv. c. 6. F. 13. and Mr. Barbeyrac's ſecond Note upon this Section. 


But ſee Mr. Noodt, De forma emendandi doli mali, where he proves the Contrary. 
2 Our Author ſeems here to refer to Grotius, tho' he names 


— 


im not ; but he miſtakes his Senſe : For that t Man ſays, 


L ii. c. 12. 6. 9 That there is b&tween Bargainers a more particular Society, than that of Men in r which only ſignifies, 
ea 0 


that they who 


he ſays a little lower, Contracts are made for the mutual Advanta 


together, engage themſelves thereby to certain Things, to which they are not 


liged as Men; becauſe, # 
of the Contractors. But we muſt not infer from hence, 


either that theſe Engagements extend farther than the Nature of a Contract; or, that beſides this Contract, the Contractors, 33 
ſuch, are obliged to one another in any other Thing, more than thoſe who never had any Dealings one with another. 

3 This Example is only proper here, ſappofing that the Treaſure belongs of Right to the ner of the Field ; for if the 
Laws df the Country adjudoed it to him (as Grotius concludes from that Place, that the Jews Law did) the Buyer was guilty of 
a criminal Artifice, or indirect Robbery, if we conſider the Action in itſelf, without any relation to the Parable, whoſe Circum- 
ſtances, we know, are not at all to be urged, no more in this than in the Parables of the unjuſt Steward, Zuke xvi. 1. and Judge, 
Luke xviii. 2. But to ſpeak my Thoughts, tis very uncertain whether it was in Uſe among the Jews, that the Maſter of the 
Field ſhould have the Treaſure found in it, ſince Grotius alledges no other Proof than the Circumſtances of the Parable, which 
can't be ſafely depended on. Suppoſing then, that by the civil Laws the Treaſure, unknown to the Owner, ought not to be 
left to the Proprietor of the Place where it is found, nor to be kept for the Prince; in this Caſe I cannot ſee any Cheat in the 
Silence of the Buyer ; for, inaſmuch as the Owner himſelf hath not diſcovered the Treaſure, he hath no more Right to do it than 
any other Man, and the Buyer is not obliged to tell him of what Diſcovery he has made. See l. iv. c. 6. f. 13. 

4 Val. Maximus's Words are, Bone fidei venditorem nec commodorum Jpem augere, nec incommodorum cognitione obſcurare oport. 
Plato forbids Sellers to advance their Goods too much; and above all, to ſwear that 'tis worth ſo much, or coſt ſo m 
"Erairos & Tprxbs Te Tept arri Ts TwAuuirs dTicw, De Legib. I. xi. He orders a little higher, not to pitch two Prices, but 
to ſet the true Price at firſt, O TwAG@y %, 6717y, pndirrore ei Sus Tu, wv dv Torn. : = 
' $ Plato's Words are, Kai avapruirg d Ig 12 blass aTep T6 TwIvTt Furegi xte, wh Av ruh 147 

Sayer, dN is dA aT Ths Tias, rar n mpordrTU, xi vd avaiprpive. Tryreoxi yap 5yt dnpurpyos TH at ia, . 
2 Ty mharor 8d Tore RN Thxmn, Gagit fs xai deve? guou Tpdy udTi!, Sianupactai Tar id wrey T6x14,97 
aynov Tov Snuiupy br. . 

6 Socrates's Words are, y 

bye rue tis nd,, 4rudopiras d" os wptAtiv £7 alvieas. 
5. N 
5 Cicero's Words are, Si, exempli gratid, vir bonus Alexandria Rhodum magnum frumenti numerum advexerit, in Rhodiorum in 


pia & fame, ſummaſuc annone caritate, ff idem ſciat, complurss mercatores Alexandrid ſobviſſe, nave/que in cur ſu fruments * 


Tec dyabds mpoumnieidas wire wir dandeies T dyabe Siayyiraios, Heir dra. cura yen 2 
Fes vp iFararibirras, apa Hiν,öe ,k, Kai H 


Caſe to this Purpoſe : An hon;ft Man, ſays 

* 7 ſail from 1 to Rhodes, with a 

Freight of Cern; the Rhodians being in great Di- 

ſtreſs for want of it, and the Commodity bearing an ex- 
ceſive Price : This Perſon knows that there are other 

Alexandrian Ships under way, and bound for the ſame 

Port, and with the ſame Cargo: Shall he tell the Rho- 

dians there are other Merchants coming with Relief, 

or ſay nothing of it, and make the beſt Markel of his 

Corn that be can? Antipater is of Opinion, That all 

the Circumſtances ought to be laid open; ſo that the 
Purchaſer may not be kept ignorant of any thing (though 
it does met concern the Subſtance of the thing in hand) 
which the other knows. Diogenes, on the other ſide, 
ſays, That the Vender is bound to diſcover all the 
Faults, ſo far as be is obliged to it by the Civil Law, 
and to manage his Bargain without Fraud; ſo that, 
being to fell the Commodity, he may, without Deceit, 
make the beſt of it. Here, ſays he, I have brought 
my Corn; I have expoſed it to Sale; 1 ſet no higher a 
Rate upon it than others do, nay, perhaps, I can af- 
ford it cheaper, there being now a greater Quantity 
than there was before, How is that? (replies Anti- 
pater) Is it not our Duty to conſult the Good of Man- 
kind, and ſerve human Society? Do not we lie under 
an Obligation, from our Cradle, to make our private 
Intereft the ſame with the publick, and the publick the 
ſame with our private? - Shall we then conceal that 
from the Publick, which it ſo much concerns them to be 
informed f? To this Diogenes : It is one Thing to 
conceal, and another not to tell. Do I tell you, at this 
Inſtant, «what is the Nature of God, and what ihe 
Happineſs, or chief Good of Man, which it much more 
concerns yen to know than the Price of Corn? And yet 
you <vill not ſay that I conceal this from you. But I 
am not obliged to tell whatever is for your Advantage 
to hear. To this Antipater replies; Tes, you are 
obliged, if you remember that Men are naturally linked 


+ Chap. xiii. d. J. d Chap. xiv. 


CHAP. 11 I. | obſerved in chargeable Contraths, 459 


together in Society. Well (ſays Diogenes) Ido not for- 


get it: But will yon have it to be ſuch a Society, as 


that no Man ſhall have any Thing in particular of his 
own ? If ſo, there's no longer any Buying and Selling, 
but only Giving *. Here Cicero himſelf ſeems to in- 
cline towards Antipater's Opinion *; for he ſays, 
* This Concealment of the Corn- Merchant is not the 
Practice of an open, a frank, a juſt, a good Man; 
but rather of a ſhifting, a cloſe, a deceitful, a mak- 
cious Huckfter, And yet Cicero himſelf ſeems to free 
him from the Imputation of Knavery ; for, a little 
after , he defines Knavery to be, the pretending 
one Thing, and the doing another,» which cannot be 
objected in this Caſe. And therefore the Merchant 
did not act unjuſtly, in ſaying nothing of the Ships 
that were coming. For Juſtice only obliges us to 
expoſe what immediately concerns the Thing itſelf; 
as if a Houſe, by reaſon of its being infected, had been 
commanded by the Magiſtrates to be pulled down ; with 
which Example Cicero illuſtrates this Paſſage. But 
nothing of this Nature was concealed ; the Good- 
neſs of the Corn appeared openly, and, at the 
Time of the Contract, was really worth as much 


as it was ſold for, although likely to be leſs worth 


in a little Time. Nor had the Rhodians a Right, 
properly ſpeaking, to know this of the Merchant, 
as never having made any Bargain with him about 
it * ©, But whether he acted againſt the Law of 
Courteſy and Good-nature, is another Queſtion, 
which I would not eaſily hold in the Affirmative. 
For Good-nature does not oblige me to do ano- 
ther Man a Courteſy gratis, except he be in ex- 
treme Want of it. But this was not the Caſe of 
the Rhodians, they wanted Corn indeed, but not 
Money ; for they were famous among the Antients 
for their Riches. Beſides, I am not obliged to 
do a Kindneſs, when it is like to tend more to the 
Detriment of the Giver than the Benefit of the Re- 


© Vid. Grof. I. ii. c. 12. $.9. n. 3. 


;etentes' Rhedum widerit, diTuruſne fit id Rhadiis, an filentio ſuum guamplurimo venditurus ? Sapientem, & bonum wirum fingimus, ds 
ejus deliberatione & conſultatione puærimus, i celaturus Rlodios non ſit, fi id turpe judicet, ſed dubitet, an turte non fit. In hujuſ= 
madi cauſis aliud Diogeni Babylonia wideri ſalet, magno & gravi Stoico, aliud Antipatro, diſcipulo ejus, homini acutiſſimo. Antipatro, 
omnia patefacienda, ut ne quid omnino, quod venditor nirit, emptor igno1ret Diogeni, wenditorem, quatenus jure civili conſtitutum fit, 
dicere witia oportere, cetera ſine inſidiis agere, & quoniam wendat, wille quam optim# vendere. Adwexi, expoſui, wends meum non 
Ilaris, quam cœteri, fortaſſe etiam minoris, cum major eft copia. Cui fit injuria? Exoritur _— ratio ex altera parte. Quid 
ais? Tu cum hominibus confulere debeas, & ſervire humane ſocietati, eaque lege natus fis, & ea habeas principia nature, quibus pa- 
rere, que ſequi debeas, ut utilitas tua communis utilitas fit, wicifſimque communis utilitas tua fit, celabis homines, quid tis adfit com 
moditatis & copice ? Neſpondebit Diogenes fortaſſe fic, Aliud eft celare, aliud eft tacere, neque ego nunc te celo, fi tibi non dico guæ na- 
tura Deorum fit, quis fit finis bonorum, que bibi plus prodeſſent cognita quam tritict utilitas; ſed non guicquid tibi audire utile eft, id 
mi bi dicere necaſſe eft. Immo werd (inquit ille) neceſſe 0. Siquidem meminiſii efſe inter homines naturd conjundtam ſocietatem. Me- 
e (inguit ille) ſed num ifla ſecittas tali. eft, ut nibil ſuum cujuſque fit? Quod fi ita e, ne vendendum quidquam ei, fed do- 
Au ]. 
. y Mr. Placette is of our Author's Opinion alſo ; but the Paſſage ſhews, that Cicero did not much favour the Scholar againſt the 

aſter, 

* Tully's Words are, Nov igitur videtur— frumentarius ille Rhodios——celare debuiſſe. Neque enim id eft celare, guicguid reti- 
5 27 id, quod 1 2 — emolumenti tui cauſa welis eos, quorum interfit, id ſcire. Hoc autem celandi genus guale fit, 

ius hominis, quis non videt? Certe non aperti, non fimplicis, non ingenui, ſti, i 3 pot i | 
aſtuti, fallacis, malitiofs, callidi, eee veſts. 3 a i nat, 6 Fx ay N — 

3 This is Zquilius's Definition ; for theſe are Tully's Words, Cum ex eo [i. e. Aquili ] 

x a ; N , e. Aquilio] guereretur, Quid eſet dolus malus? Re. 

Spondebat, Cum e et aliud fimulatum, aliud atum. See Mr. Nood!'s Treatite De forma emendandi deli, 1 — 2. where he ſhews 


us, that this is not an exact Definition, and that the Prætor only gives an Example of what is comprehended under Dolus, or De- 


ceit ; ſo that he does not exclude Diſſimulation, by which one ſimply conceals what he does, when he is obliged to declare! 
* ſuppoſes in the Caſe in queſtion. Thus our Author's Reflection makes nothing againſt Cicero; and it is ſufficient xr boa 
«wh (ant Oh. I Oey as thoſe, mon whom we conceal a Thing, are not concerned to know it, there is no Wrong done 
; gut tor 1 1 
ea led ade ac ET, dk Plc i th Thing we ae now teacng of, for fame Reo 
all here add two Reflections, taken out of Mr. La P/acette's Treatiſe of Re itution, p. 297. J. It ſeems 1 | 
= a 2 — which ſhall be ſoon ſold dearer, than to buy cheap, CEE we 3 3 ſell dear L _ 
* = te the Heathens, and particularly Ariſtotle, have approved of the Action of Tha/es, who, foreſeeing that a great Scarcity 
5 — 2 = a little Time, bought a great Quantity of Corn, by which he got very much. See ch. v. following, at the 
1 5 = as for "—_ concerns the Chriſlians, they have an Example of Jeſepb, who did the ſame in Egypt. II. If this Mer- 
12 ing por bo hades, had found that Corn had been brought thither from ſome other Place, and he muſt fell at a lower 
23 _ * coſt — at Alexandria, or if his Veſſel had been loſt in a Tempeſt, he mult have borne the Loſs, and no Man would 
« Wa of Gai N 6 L his Damage. Why then might he not make uſe of his good Fortune, which brought him into the 
2 which n? A 15 Account (ſays Mr. La Placette) I dare not condemn the Merchants, who make their Gains by the Advices 
ey receive from theit Correſpondents in other Countries. As theſe Correſpondences coſt them ſomething, it is juſt they 


ſhould gain by them, nor can I think they are bound in Conſcience to diſcover them to any body.” 
ceiver. 
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have loſt more than the Purchaſers would have got 
by the Intelligence. For, if he vended it to a great 
many Purchaſers at the Market-price, each would 
have felt it but little; and if any one Man had en- 
groſſed the whole, he might thank his own Avarice, 
if he loſt by it; and, indeed, we cannot expect, in 
the common Way of the World, that Men ſhould 
be ſo very exact in the Performance of this Duty: 
For, provided the Love of Money does not tempt 
the Merchant to cheat us, we may eaſily excuſe 
them from what the Law of Courteſy and Good- 
nature may ſeem to oblige them to. 

V. As for Faults already known to the Buyer, 
they need not be mentioned, for in this Caſe both 
Parties proceed upon the ſame Foot *. So, like- 
wiſe, where the Seller has told the Faults, the Bar- 
gain ought to ſtand good, for then it is manifeſt 
that the Buyer conſents to them; * Cicero has a 
Caſe * to this Purpoſe. Gratidianus ſold to S. Ora- 
ta thoſe very Houſes which he himſelf had bought of 
him but a few Years before. Theſe Houſes paid a Duty 
to Orata, (which was out of his Mind) but Gratidia- 
nus made no mention of it in conveying his Right. The 
Cauſe was brought into the Court. Craſſus was for 
Orata, and Anthony for Gratidianus. Craſſus in- 


ſiſted upon the Law, that the Seller knowing it ought to 


have acquainted the Purchaſer with the Incumbrance, 
but did not do it. Anthony inſiſted upon Matter of 
Equity, that the Incumbrance was not unknown to 
Orata, who had ſold the Houſes, which made it need- 
leſs for Gratidianus to ſay any Thing of it; nor could 
Orata be ſaid to be deceived, that knew what Title be 


2 Vid. Grot. I. ii. «bi ſupr. n. 3. 
Max. I. viii. c. 2. F. 3 chit 
Græcarum, p. 288. Vid. Grot. I. ii. c. 12. F. 10. 


4 Vid. 1. xIviii. t. 5. 1. 13. 52 a 
. ix. 


Concerning the Equality that ought to be Bock v. 


ceiver. But, in this Caſe, the Merchant would 


had bought. For as Upian ſays, lib, xix. t. 1. 
F. 1. D. De Act. empt. * He does not ſeem to ban 
the Thing concealed, who knew it, nor ought he to . 
advertiſed of it, who was not igucrant. Add, J. — 4 
t. 1. E . 1. . % + D: contra, 
empt. Lib. ult. D. De ÆAailit. edifty *, 
ſame Principle was founded the Sentence thar 
rius gave in the Caſe of © Fannia, who had been 
married to Tinnius : but upon a Divorce demanded 
back her Dowry, which was conſiderable, He ob. 
jetted Adultery againſt her. The Cauſe was brought 
before the Conſul. After a Hearing on both nie 
it appearing, that ſhe had been an immodeſt Wo. 
man, and that her Huſband, knowing her to be 
ſuch, had yet ventured to marry her: The Conſul 
reproved them both, and ordered him to reſtore 
her Dowry, and her to be fined four Aſs for her 
ſcandalous Behaviour *. 

VI. Beſides, as in all Pacts, fo eſpecially in 
Contracts, neither Party ſhould be forced into a 
Bargain by an unjuſt Fear. The Lacedemunians 
therefore did right in reſcinding the Purchaſe of the 
Land that the Elians had extorted from the Poſ. 
ſeſſors through Fear: For they were of Opinion, 74 
force a Title from the weaker under the Pretence of Pur. 
chaſe, was no better than downright Robbery * *, Thus 
when Cicero objected, againſt Verres, the Piftures 
and Statues which he had brought out of Sicih; 
Verres thought he could anſwer the Accuſation in 
a Word, by ſaying *, 1 bought them. But Cicero 
replies, That their Anceſtors had wiſely enadted, that 
whoſoever ſhould be ſent Governor into 4 Province, 
ſhould not be allowed to make any Manner of Pur 

chaſe: 


b De Of. |. iii. c. 16. © Plutarch in Mario. p. 427. Ed. Mech. and Val. 


10 D. Ad. L. Jul. De adult. e Xenoph. I. il. Re, 


4. c. 5. 


-provincia, td illum uſum provincie ſupptere. Que fuit cauſa, cur tam diligenter nos in provincia ab emptionibus remover ent Tub 


Tus Craſſus urgebat (ſays Cicero) quod wvitii venditor non dixiſſet ſciens, id oportere prefiari; æguitatem Antonias, queniam id 
witium ignotum Sergio non fuiſſet, qui illas ædes wendidifſet, nibil ſuifſe neceſſe dici, nec eum deceptum, qui id, quam emerat, quo jurt 
et teneret. To underſtand the State of this Suit we muſt ſuppoſe the following Caſe. Sergius, having two Houſes adjoining to 
each other, ſells one of them to Marius, and reſerves to himſelf a Right of Sexvitude over the other. After this he alienates the 
ſecond, and buys again the firſt from Marius to whom he had fold it. Marius in ſelling it again mentions nothing of the Servitude. 
Upon this Sergius pretends to have been deceived, and that this Defe& of the Houſe ſhould have been deducted out of the Price. I 
have ſaid, we muſt ſuppoſe that Seręius had, ſince the firſt Sale, alienated the 3 Houſe, over which he had reſerved a 
Right of Servitude ; 2 if that had ſtill belo to him, the Servitude had been extinguiſhed, and he would have had no Subj: 
for Complaint, See Digeft. lib. vii. tit. 2. De Serwitut. Præd. Urban. leg. 30. It 1s, therefore, no way neceſſary to obſene 
Francis Baudeuin's Correction of theſe Words (in his Furiſpr. Mucian. P38. 241. & ad Papin, De Evidione, in fin. pag. 364) 
who would have us read, h ſerwiebant, for he StrGio ſerviebant. He grounds his Opinion upon this, That even the Proprietor 
himſelf has no Right of Servitude over his own Property: As well as upon another Paſſage of Cicero, where - of the ſame 
Affair, this great Orator ſays; neque ſervire quandam earum ædium partem, in mancipii lege dixiſſet, &c. De Orat. lib. i. cap. 39: 
But we can infer nothing from hence, for Cicero ſpeaks of the Caſe in ſo ſlight a manner, that it is difficult to know what he mea: 
and he is quite ſilent as to this eſſential Circumſtance, that Sergius had himſelf formerly ſold the Houſe to Marian. Thus the Omi 
ſion of him to whoſe Ground the Servitude was due, does not authorize us to efface the Word Sergio in the other Paſſage, more e 

ially as all the Manuſcripts and printed Copies agree. And ſince we may eaſily explain the Caſe in the Manner I have done, © 
that the other Objection of Baudouin's, taken from the Principles of Law, vaniſhes ; there is no Neceſſity of having recourſe to bi 
Criticiſms. It had nevertheleſs been better, if the Editors of Ciceros Works had known the Correction of this great Lawyer, 1 
have inſerted it at leaſt, and furniſhed others with an Opportunity of removing the Difficulties which they were not aware of. Thi 
would have been better than many Trifles with which their Notes are filled. 1 

> Ulpian's Words are, Hæc ita vera ſunt, fi emptor ignoravit ſervitutes, quia non videtur «fe celatus, qui ſſcit; neque certin 
debuit, qui non ignoravit. 

3 To this belongs that of Horace, Lib. II. Ep. ii. ver. 14, Sc. where he brings in a Fellow ſelling a Slave; who, ger 
having reckoned up his good Qualities, adds, 


—S.elbie ceſſavit; &, ut fit, 

In ſcalis latuit, metuens pendentis babenæ. 
Des nummos, excepta nibil te fi fuga lædat, 
Ale ferat pretium, poene ſecurus, opinor. 
Prudens emiſti vitioſum : dicta tibi «lt lex. 


Add. 1. xxix. t. f. I. 1. f. 33. D. De Senatuſc. Silaniavo, Lib. xxi. t. 1. PD. De Aiilit. edicto, 1. 17. F. 10. 5 

4 Plutarch's Words are, Ty bes und dννj,Eͤb tgνο tives Big aprauince, n Bia dgtrouives, md TOY NTTEIAN ν,E, oo 

Ciceros Words are, Verbo jam uno repellar. Emi, inguit. Primium ſi id quod vis, tibi ego concedam, ut 1 
eujuſmodi tu judicia Rome putaris r, i tibi hoc quenquam conceſſurum putaſti, te in Pretura, atque imperio, tot res, tam 275 : 
omneſque denique res, que alicujus pretii fuerint, tota ex Provincia coemiſſe. Videte Majorum diligentiam, gui nibil dum ee 
modi ſuſpi cabantur, veruntamen ea que parvis in rebus accidere poterant, providebant. Neminem, of cum poteſtate, aut legal: 1. 
provi nciam ei protectus, tam amentem fore putaverunt, ut emeret argentum ; dabatur enim de pu ico, ut ve te m, n * 
legibus ; mancipium putaverunt, quo & ommes utimur, & non præbetur a popula. Sanxerunt, NE Qu1s EMERET er 2 
n1s1 In DemorTut Locum, ff quis Rome eſſet demortuus ? End, fi quis ibidem: non enim te inſtruere domum tuam eoluer 


This Boy was faulty once, he ſtay'd at Play, 
And, when he fear'd the Laſh, he ran away ; 
Buy, if you like him now, his Faults are told, 
The Dealing's fair, and he may take your Gold, 


And ne'er be thought a Cheat for what he ſold. 
Mr, Creech. 
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CHAP. III. 


a or that Reaſon, Money and Equipage 
—— them by the bk. Slaves indeed were 
not, becauſe there was ſcarce any Man of Figure in 
Rome, but had ſome of them. And yet no Man, in 
his Province, could buy 4 Slave, but in the room of a 

| dead one; for they looked upon it to be Plundering, and 
not Purchaſing, when the Seller could not ſell at his 
own Rate. And, in a Province, they were convinced, 
that if the Governor, backed with Power and Autho- 
rity, ſhould be permitted to buy what he pleaſed, it 
would be brought to that Paſs, that he would have 
whatſoever he had a Fancy for, whether expoſed to 
Sale, or no, and at his own Rates, Add. I. xvili. 
t. 1. I. xlvi. Ixii. D. de contr. empt. & |. xlvill. t. 
11. L. penult. D. ad L. Jul. repetund. l. vi. I. 2. t. 
20. 1. 11. de his que vi metuſque cauſa, &c. Conſti- 
tut. Sicularum, I. 1. t. 88. F. 1. Tacitus Ann. xiv, 
c. 14. in in. When the Purchaſer can force him 
<« to it, the Seller lies under a Neceſſity of parting 
« with his Goods. Hither may be referred what 
« Dio Caſſius relates of Cæſar, l. xlii, who, after 
4 Pompey's Defeat, ſeized upon that Money, which 


e he had no other Pretence of Levying, than un- 


der the ſpecious Name of a Loan, though other- 
« wiſe he had taken it by Force, as if it had been his 
« Due, and never had any Deſign to reſtore it.“ 
Bt yet * ſometimes the Subject may be forced by 
the Government in Matters of Sale or Hire : As 
when Merchants are obliged to ſell that which the 
Government is in great Want of; or when their 
Waggons or Ships, or they themſelves are preſt; 
which, when the Good or Neceſſity of the Pub- 
lick requires, and a juſt Rate is paid, may be fairly 
allowed of. Sometimes too, the State obliges us to 
buy ſuch a ſort of Commodity, of this or that Man 
only, and no where elſe. 

VII. But it is plain, that in gainful Contracts this 
Equality does not take place; for where an Equa- 
lity is to be obſerved, the Contract ceaſes to be 


a See]. 3. c. 3. $. 12. above. 


> Vid. 1. 12. prin. D. depoſiti. d. 1. 


obſerved in chargeable Contracts. 481 


gainſul. But when a Preſent is made by way of 


Recompence *, the Contract is ſomething like Hi- 
ring. And yet, in a Charge, or a Commiſſion, an 
Equality may ſometimes be regarded, though in- 
directly, and by Accident; for if any thing, beſides 
Labour, has been laid out in ſolliciting the Buſineſs, 
or managing the Charge, it ought exactly to be re- 
funded. And the Reaſon is, becauſe in ſuch Con- 
tracts as theſe the Labour is given gratis, but tlie 
Expence * tacitly agreed upon to be repaid *. 
VIII. But in chargeable Contracts an Equality is 
to be ſo ſtrictly regarded, that if one Party has re- 
ceived more than his Due, he muſt not retain the 
Overplus, upon Preſumption that it was deſigned 
for a Gift. For Men do not enter into ſuch Sort 
of Contracts, with a Deſign to give any thing “. 
And therefore ſuch a mixt Contra? mult not be pre- 
ſumed, unleſs the Party expreſly conſents to it, or 
it appears that he knew the Thing to be under-rat- 
ed. An Example we have in Pliny, l. vi. Epiſt. 
11, & 14. where he ſays, He had; upon the 
*© Score of Friendſhip, fold Lands for leſs than 
* they were worth. It was generouſly done of Scæ- 
„ vola, who, being upon a Purchaſe, bid the Pro- 
% prietor tell him, in one Word, what he would 
„have for the Eſtate; who when he had done it, 
cScævola told him he had undervalued it, and gave 
* him 10000 Sefterces more than his Bargain.“ 
Cic. Off. I. in. c. 15. | 
IX. From what has been ſaid, it follows, that al- 
though all the Faults have been expoſed *, and no- 
thing demanded more than what was ſuppoſed to be 
the Value; yet if afterwards there appears to have been 
an Inequality, without any Fault of the Contractor 
(as ſuppoſe ſome Blemiſh lay undiſcovered, or they 
miſtook the Price) it ought to be corrected, and 
Amends made to the Sufferer *, Nor is it neceſ- 
ſary, by the Law of Nature 5, that this Inequality 


ſhould exceed the half of the juſt Price. For that 


famous 


© Vid. Grod. 1. 2. e. 18. 6. 12. 


Add. I. 19. t. 1. I. 13. Princ. 5. 1, 2, 3, 4. D. de act. emp. & 1. 21. t. 1. 1. 1. f. 2. D. de ædilit. edicto. 


% 
— 


is, gui efſet cum imperio 
nale, frve non efſet, quanti vellet, auferret. 


Fudices, quod putabant 3 N, non emptionem, cum venditori vendere ſus arbitratu non liceret. In provinciis intelligebant, fi 
poteſtate, quod apud quemgue efſet, emere vellet, idque ei liceret fore uti, quod quiſque wellet, ſive et we- 


: The Words are, in ſumma ſciendum eſt, mandatum, niſi gratuitum fit, in aliam formam negotii cadere. Nam mercede conſlituts, 
incipit locatio & conductio e; & (ut generaliter dicamus) quibus caſibus fine mercede Nos officio, mandati five depeſiti cantrabitur 
id. 


negotium, in cuſibus intervenienti mercede locatio & conduttio intelligitur contrabi. 


13. & D. I. 16. t. 3.1. 1. $. 9. De Depoſ. &c. I. 1.4. 9. 


8. Fin. inſtit. de Mandato, I. 3. t. 27. f. 


The Roman Lawyers call it Fonorarium. See Digeſt. I. 11. t. 6. Si menſor falſum dixerit. leg. 1. princ. & |, 50. t. 13. De 


extraordinariis cognitionibus, &c, leg. F. 10. 


3 This Fiction of Law is no ways neceſſary. The Maxims of Equity are ſufficient only to ſecure to him, who has received a 
Truſt, or who is charged with another Man's Buſineſs, his Damages and Expences, which he is at in ſerving the Perſon who has 


entruſted, or given him a Commiſſion. 
4 See the foregoing Chapter, F. 10. 


The Words of the Code are, Rem majoris pretii, fi tu vel pater tuus minoris diſtraxerit; bumanum eſt, ut vel pretium te reſlituente 


emptoribus, fundam venundatum recipias, auctoritate Judicis intercedente ; wel fe emp 
Themaſius has publiſhed a curious Diſcourſe upon this Law in 1706. 


tor elegerit, quod deeſt juſto pretio, recipias. Mr. 
under this Title, De AZquitate 1 Legis 2. Calli de 


reſcind. dend. & ejas uſu practico: Of which I ſhall 4 this Abſtract; A Sale or Contract made null for the Smallneſs of the Price, 


although there was no Deceit or Force otherwiſe uſe 


was not known before Diocle/ian. For before that Time it was a Maxim cur- 


rent among the Lawyers, that, by the Law of Nature, every one may make as advantageous a Market for himſelf as he caa, and to 


that End may make uſe of all innocent Artifices. Whence the 


Diocl:fian himſelf ſeems to have retracted it at length, as a pears 
Code, and which is cited in Note 5. pag. 483. It 1 true, : 


: make uſe of ſuch ſt = i 1 
venire, which are commonly taken in the worſt Senſe. See the Notes 441 of „ 


Conſtantine the Great, Gratian, Valentinian and Theodoſius, Honorius and Arcadius, eſta 
of that Pagan Emperor. Venditionis atque emptionis fidem, nulla circumſcriptionis wviolentia fadlam, 
fola pretii welioris guerela, contractus fine ulld culpd celebratus, ligitioſo firepitu turbandus en, Le 


Pag 483. After Diocliſian, the Emperors 
bliſhed formally a Rule contrary to the Edict 
rumpi minime decet. Nec enim 
g. 1. See, alſo, Leg. 4 and 7. 


by another Reſcript, which is found under the ſame Title of the 


that at the End of that La | 
Law there treated on; but when we examine the foregoing Diſcourſe, Ne 8.DLw oy as 6 oats conformable jo the facond 


the Reaſons alledged in the eighth Law be good, as they really are, 
one of the Contractors has paid more by the half, or received one half leſs than the 
in the World that the End of the Second Law, where the Meanneſs of the Pric 
full Value of the Thing, is an Addition of Tribonian's : For beſides, 


it is only an Interpolation foiſted in by Trilonian; for if 
they prove that a Contract ought not to be null, even though 

Thing is really worth. There are all the Signs 
e, which nulls a Contract, js fixed to half the 


e Ar b 
Words, che Laws of the 7. 2 Code contradict it, and ſimply and re 


count of the Smallneſs of the Price alone; and there appear no Footfte 


Tribenian having found in the Gregorian and Hermogenian Codes, 


Qqq 


in general diſallow the Nullity of a Contract, upon the Ac- 
ps of any Diſtinction of what is above or below the true Price. 


lern , whoſe Compilers not dreaming to bring the Law into the Form of 
a Syſtem, had collected all the Imperial Conſtitutions and Ordinances before Conflantine, act troobling themſelves aches they 


agree 
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famous Law *, which refuſes Relief, but where the 
Inequality is ſo notorious, is purely poſitive, and 
founded principally upon this, That it would be 
impoſſible to diſpatch Buſineſs, if the Magiſtrate 
might be appealed to for every little Injury of this 
kind, And beſides; the Nature of the Market re- 
quires that we ſhould look about us, if we would 
not be deceiv*d ; for whatever Rate the Seller puts 
upon his Goods, the Price is ultimately determined 
by the Buyer * ; though indeed the Determination 
of this Law is too groſs, For though the Magi- 
ſtrate ought not to be troubled for every Trifle, yet 
I ſee no Reaſon why he ſhould not relieve me, if I 
have been very much injured, althotigh not half in 
half: As if I ſhould ſell a Houſe worth goo J. for 
600 J. it is hard I ſhould be debarred the Benefit of 
the Law, for the Recovery of the 2007. when in 
much leſs conſiderable Caſes, an Action is allowed 


me. And therefore, as a ſmall Damage, even in 


the Law of Nature, is not ſufficient to break off a 
Bargain; ſo where the Damage is great, although 
it amounts not to half the juſt Price, the Bargain 
ought to be reſcinded, or the Price made up. And 
the Greatneſs of the Damage is to be eſtimated, ei- 
ther by the Exorbitancy of the Price, or the Poverty 
of the injured, which ſometimes renders the Loſs in- 


tolerable to him, which a richer Man would 


ſenſible of, Nay, even where the ſaid Lun ; 


Force, the Buyer is obliged, in Conſcience 5 Os u 
up a very great Damage, although it comes no * 
to half the Price; for that Law only def 
Faſe of the Magiſtrate, and not that 4 
ſhould be a Gainer, at another's Loſs, Ind 
they do well to extend the Benefit of the rag * 
- . 3 1 as to the Seller; which t af 
they tell us, is to be extended to all g 
Contracts ee 
Among the Jes e, if one defrauded anothe- 
whether Buyer or Seller, the Law afforded no Re. 
lief, if the Cheat came under the Sixth Part of the 
juſt Price, But if it exceeded the Sixth Part ma 
Buyer might either immediately, or at any Tun 
during the Negotiation, reſcind the Bargain, and 4 
cover the whole Price ; But if the Seller had been the 
Sufferer, he was never barred from making a Re 
covery, And the ſame Law obtained in the Bar. 
tering of conſumable Commodities, as of Fruit, Corn 
and ſuch like. But the Jew only, if injured 5 
Joyed the Benefit of this Law; and not the Gentil 
if injured by a Jew. ; 
X. To what has been ſaid, the Roman Lawyers 
have taken a great deal of Pains to reconcile a Pf. 


t up 
5 the 
one Man 


F = Cod. lib. 4. t. 1. 44. J. 2. C. de reſcinden. vendit. d To which may be applied that of Cicero, Of. I. 3. c. 17. „ Loy: 
* and Philoſophers provide againſt Frauds different Ways; the Laws regarding only Matters of Overt Act, whereas Philoſopher; 
judge according to Equity and Reaſon.” © Selden de F.N. & G. I. 6. c. 5. 
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agreed one with another. Tribonian, I ſay, having found there theſe two Reſcripts of Diaclaſan, of which the laſt was directly con- 


this is only an outward Permiſſion, which is of no Force in Foro Conſcientiæ, though it may be ſtrengthened by Cuſtom. But this 
ſuppoſeth, that the fixing a Price in Contracts is grounded on the Nature of Things themſelves, or depends on the Will of a third 


Faure De Errorib. Pragmaticor. Decad. VIII Cap. VII. off 4; Epmono Mtritie, Pariant. ex Cij. II. 5. Hes 

Ei Jie HusBss, in Tit. Pand. De Reſcind. Vend. V 0 
f the common Opinion, in his Commentary upon this Title, pag. 411.0 1 
For my Part I own that if Cuja?'s Opinion has not the Preference, it appears, at lg-ſi, ſupported by Reatons firong c 


render the Queſtion dubious, if they be rightly attended to. age 
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Crap. III. obſerved in chargeable ContratFs. 483 


fage in the Digeſts * „ which ſays, That in Buying 
and Selling the Parties may naturally over-reach 
me another. Of which Grotius * ſeems to give a 

ood Explication. For he ſhews, that may and muſt 
% not always denote that it is lawful, but only 


that it is ſo far permitted, as that the Sufferer can 


have no Remedy, in caſe the other inſiſt upon the 
Bargain, and, being tax'd of Injuſtice, replies, that 
it was nothing but what was agreed upon betwixt 
them: And he that won't open his Eyes, as the 
Saying is, muſt open his Purſe. Add. Lex Cu- 
javior. t. 15. c. 9. F. 1. and Capitulare Caroli, 
J v. c. 210. In Xenoph. de Memorab. Socr. J. ii. 
towards the End, this Rule is given, *Tis a Piece 
of good Husbandry, when a valuable Thing can be 
bought cheap, to buy it. Add a witty Saying of 
Cicero's in Gellius's I. xii. c. 12. Vid. Sen. de Bene- 
ficiis, J. vi. c. 38. Where he diſputes whether De- 
mades did well at Athens in condemning one who 
got his Livelihood by providing Things neceſſary 
for Funerals, having prov'd that he defir'd a quick 
Trade, which could not be without the Death of 
a great many People. Add Capitulare Caroli, I. i. 
c. 131. As for the Inſtance of Jacob , his 
Craftineſs is the more excuſable, becauſe he had 
to do with a deſigning Man, who endeavoured 
every way to over-reach him, and who impos'd 
hard Conditions upon him, giving him only Half 
of the Young for keeping his Sheep, and yet ma- 
king him ſtand to all Accidents. So, alſo, the 
Word naturally does not always ſignify what 
ought to be done by, or what is congruous to, the 
Law of Nature, but what is cuſtomary, as, 1 Cor, 
xi. 14. Doth not even Nature ztJeif teach you, 


a Ad. I. 19. t. 2. l 22. f. 3. D-locati, c. 
© Gen. xxxi. 39. 


but he is in the wrong: For that Word does not belong to circumwenire, but to lice. 


Heroid. v. 75. Sint procul d nobis juvenes, ut famina, compti. 


that if a Man have long Hair, it is a Shame unto 
him? Yet here the Word Kopar, to have long 
Hair, may be taken for too nice a Care in adorn- 
ing the Hair, which Women ſeem to claim as 
their Right, and which ſeems too effeminate in a 
Man . Tho? indeed it is diſagreeable to the 
Dictates of natural Reaſon for a Man to aſſume 
that Habit, which Length of Time has appro- 
priated to Women, and by which their Sex is 
diſtinguiſh'd from ours. But to return to the 
Matter in Hand. Lib. iv. f. 44. I. xlviii. C. de reſcind. 
vendit. 5, © It is the conſtant Way of Buying 
* and Selling, for the Buyer to beat down the 
© Price, and the Seller to raiſe it, till, after many 
© Words on both Sides, the former riſes in his 
„ Bidding, and the latter falls a little from his 
* Demands ; at laſt they agree in a certain Price.“ 
Anacbarſis in Diogenes Laertius, B. i. &. 105, did 
not abſurdly call the Market A Place to cheat 
e one another in, and deſtin'd to Covetouſneſs.“ 
Add. I. xviii. t. 19. D. de edilit. ediffo. Every Man 
has naturally a great Deſire of increaſing his Stock, 
and therefore Trade could hardly be carried on in 
a Society, were there not ſome Incouragement for 
Induſtry, Vid. J. xvii. D. de contrah. empt. He 
«© deſerves to be laugh'd at, who ſuffers himſelf to 
be impoſed upon.“ Pin. l. i. c. 24. princip. To 
* make a bad Bargain is the more ungrateful, be- 
cauſe it expoſes the Folly of the Maker.“ 


— A. tibi Mavis 
Inſidias fieri, pretiumque avellier ante 
 Quam mercem oftendi ? 
Hor. Sat. I. 1. F. 2. v. 103, 104, 105. 


L. e. e. 12. 6. 26. : 


* Mornacius, upon the Words naturaliter licet circumvenire, explains naturaliter by Wpuds, dexterouſiy: 


According to chat of Owid, Ep. 4. 


* he... AH M.A * — 


— — 


em Pomfponius ait, in pretio emptionis & wenditionis naturaliter licere contrahentibus fe circumvenire. Digeſt. I. 4. t. 4. De 


Minoribus, Leg. 16. F. 4. 


This Explication cannot be reconcil'd, in my Opinion, with the Word Naturaliter ; for it is never taken by the Roman Law- 
yers, ſo far as 1 know, for Cuſtom ; and tho? it may fignify ſo in Authors, yet it follows not, that we may ſo explain it here. No- 
thing is more common in the Body of the Law, than to ſignify, by Naturaliter, a Thing agreeable to natural Reaſon, or the Law 
of Nature ; and ſo it is to be underſtood here. And ſo circumwvenire (or, as another Law has it, circumſcribere) ſignifies here any 
innocent Art to get as good a Bargain as we can. The Word Dolus here is taken in a good or bad Senſe; and ſo Lucretius uſes the 
Word Decipere, in thele Verſes : | : 
Ut puerorum ætas improvida ludificetur, 

Deceptaque non capiatur. 

Mr. Thomaſi:'s ubi ſupra F. 29. prefers another Explication, but not ſo exact or natural, tho” in the End it comes much to the 
ſame. It ſeems, alſo, to me, that in the Law of the Digeſts, ib. 19. tit 2. locat. &c. Leg. 22. F. 3. Theſe Words, guad 
pluris & minoris it, ſignify that which is worth more or leſs, and not what the Buyer eſteems leſs worth, and the Seller more, 
at the Beginning of a Market, as that able Lawyer underſtand; them. As for the reſt, the Greek Interpreters ſeem to underſtand. 
the Word Naturaliter in my Senſe, for they tranſlate it ſimply 1274 qu7Ity, or gu. See the Baſilica, lib. 10. tit. 4. F. 16. 
_ * — — pF. boron = 1 = 3. 22 3 I obſerve that a Civilian of the laſt Century (Raten 

URNIE . idianar. lib. 6. . 20.) has long defen this icati I ich i 
become common, fince it was inſerted ** Theſaurus Suri, Romani, Tuns I. e eee ee 

3 See Me, * a — _ Gen. xxxi. 12. | 

4 St. Paul ſpeaks there only of the Cuſtom that was ſettled in his Time ; from which he could i 
Mark of Singularity, and offending againſt common Decency. The Word Nature is often oppoſed 53 
know that Cuſtom is a ſecond Nature; ſo that we have no ne:d of a Maſter to teach us what has been once ſettled ina 


Country. 


5s It will be convenient to ſet down the Law entire, for the Reaſon alled b N 75 ö 
tale ſud fundum tuum filius tuus venundedit, dilus ex calliditate atque infidiis — 1 YE —4 K 2 
eruciatus corporis imminens detegi, ne habeatur rata venditio. Hoc enim folum, g paulo minore pretio Jundum wenditum 
fnificas, ad reſcindendum venditionem invalidum eft. Quod fi videlicet CONTR, rus emptionis, atque venditionis cogitaſſes 
ſubftantiam, & quod emptor viliore comparandi, venditor cariore diſtrahendi wotum gerentes, ad 'hunc Contraftum 2 Ec 
3 —— 7 —— de eo, nou ang ok detrahente, emptore autem huic, quod obtulerat, addente ad —— 
ent ian 5 prefecto perſpiceres, negue bonam fidem, que Emptionis atque Vendit * ti x pati 
ullam rationem concedere, reſcindi propter hoc conſenſu finitum contract / * A * 
3 04 —_ 2 * your 7 — Sag __ datum oft, Blais Ta nails eli: = 
ind. Vendit, Leg. 8. See the Tit e ilitio Edifto, Leg. 18, 19. & d henda one z. 71. Thot 
— 8 ＋ re 5 —·R—- 33 N ai (as our be A kb Foun * wr greg... 71. The 
Tr buy, i oo We mould thus uuderſtand the Adverb Naturaliter in the Paſſage quoted abo | 
oa thee they who compos'd the VIIIth Law of the Code had a Deſign 8 — theſe Work bh «+ 
who made ule of the Word £uTopxas in Novel. XCVII, which is alledg'd here. And ſuppoſing it probable that they 


had ſuch | ir ; i . 
rare an * they might be deceiv d by departing from the Notions of the antient Lawyers, a Fault they were commonly 
Qqq2 a Wou'd 


484 
Wou'd you be cheated ? the Occaſion's fair, 


Since you wou'd buy before you ſee the Ware. 
Mr. CR EEOR. 


Beſides, each Party ſeems by tacit Conſent (ſince an 
exact Equality, even by the niceſt Scrutiny, is ſo 
difficult to be determin*d) to indulge one another 
the Liberty of deviating a little from the true Price. 
And therefore it ſeems to be the received Law of 
the Market, that every one ſhould be free to make 
his beſt Advantage of Buying and Selling, provided 


* Add. Mich. Montaigne, EV. B. 1. c. 20. 


» —— ah. — — — 


Of gainful Contracts in particular. 


Book V. 
there be no Deceit in the Commodity itſelf 
For if there be, the Opinion of Fulzent;y, » 11 
take place, who ſays, That Mercury was Fra 
fore ſuppoſed to be the God of Trade and T or 
becauſe there is no Difference between the hau 
and Lying of a Tradeſman and the Robbery pu, 
Perjury of a Thief. * The Ephori fined a Yo, 
Man for Buying a Farm at a cheap Rate: and 
the Reaſon: they gave was, Becauſe ſo youn 
* a Man was ſo much given to Lucre,” 25 
J. H. l W. e. 4. | 


> Mytholog. I. 1. c. 23. 


C HAP. IV. 
Of gainful Contracts in particular. 


1. What a Commiſſion is. EW, 

11. The ſpecial Reſpef had to it by the Romans. 

111. The Perſon Commiſſioned ought to be very dili- 
gent 


v. Whether à Commiſſion can be ſalisfied by ty 


Equivalent ? 
vi, Of a Loan, and how it differs from a volun. 
tary Grant. 


vi. Of a Charge. 


ng 


Iv. How far he ought to be indemmnified. 
I. | E come now to conſider ſome of Lawyers, yet, ſinde moſt of what they have 
the principal Contracts more parti- ſaid has been taken from the Law of Nature 

cularly; which, tho* they have and Nations, may fairly be brought back to 

been handled very copiouſlly by the Roman their proper Place. Of gainful Contracts * the 


1 He ſhould have rather aflign'd the firſt Place to Donations or Gifts, about which there is room to wonder the Author 
is quite ſilent ; ſince the Definition he himfelf has given of Contract, chap. 2. f. 7. agrees as much with Donations between the 
Living (for with regard to Donations at Death, or Legacies, they are treated of lib. iv. cap. x. F. 9.) as with all the Con. 
tracts which our Author here gives for ſuch. What made him exclude Donations was doubtleſs too great Deference for the Ne. 
tions of the Roman Law. For their Lawyers reſtrain'd the Word Contra# to Engagements enter'd into purſuant to ſome Ne- 
otiation, by which two Parties, after having bargain'd, agreed between themſelves, what each, or only one of them, ſhou's 

o in favour of the other. This Principle being laid down, we muſt give another Name to Donations which proceed from 
the voluntary Diſpoſition of the Donor, without any Sollicitation or Treaty. There are nevertheleſs ſeveral Places 
where we find Donations rank'd with: Contracts, as in Cops, lib. ii. tit. xx. De his, guæ vi meticfve cauſã geſſa ſunt. lib. vii, 
tit. xxxix. De pr. eſtript. 30'veb 40 annor. leg. viii. prinsip. which (according to Mr. 'Tromas1us, de ex bis emptionum, 5. 51.) 
is an Effect of the inaccurate Style of the Lawyers of thoſe Times. But, according to the Law of Nature, a Dunation br. 
tween the Living (which is uſually expreſsd by the ſimple Word Donation) is a true Contract, by which we diveſt ourſelves 
of the Right we have to any Thing to transfer it to another, who accepts the Benefit, and that whether we put kim in imme- 
diate Poſſeſſion of it, or whether we keep it till in our Hands. I fay, That we deprive ourſelves of our Right to a Thing 
belonging ta us: Which may be done either purely or ſimply, or under certain Conditions, as in other |. ax Sec 
Cove lib. viii. tit. lvi. De Rewocand. Donat. leg. x. I add, That this Transferring of our Right muſt be accepred, which is alſo 
a neceſſary Conſequence of all real 1 for nothing can be worſe founded than the inconfiſtent Notion of M. Ludi. 
wig, Profeſſor at Hall, who (in his Diſſertation De differentiis Juris Rom. & Germanic. in Donationib. c.) effirms That 
Acceptation is no way neceſſary to conſtitute Donation, either by the Roman or Natural Law. I have added, whether we 

t the Done in immediate Poſſeſſion of it, or whether aue keep it ſtill in our Hands: For nothing hinders but the Donation may 
C irrevocable, tho' the Donor reſerves to himſelf the Property of it till his Death; as on the other Hand he may trns(er 
the Property, and keep the Poſſeſſion with the Uſufruit. The laſt takes place in certain Caſes by the Conſtitutions of J- 
nian. See my Remark upon Grotius, lib. ii. cap. viii. F. 25. Not. 9.) This Emperor render'd a ſimple Agreement of Gi/! 
as obligatory as a Contract. So that the laſt Deciſions of the Roman Law reſtor'd Things to the Simplicity of the Law of 
Nature. See above, Cap. it. F. 2. Alia alen donationes ſunt, que ſine 1lla mortis cogitatione fiunt, gras inter viros 

gaaſi frerint perſectæ, temere revocari non poſſ.nt. Perficiuntur autem, cum donator ſuam voluntatem, ſeripti aut 
ine ſeriptis, bs tera [agroTur. lib. ii. tit. vii. F. 2. Dat alig«is ea nente, ut ftatim velit accipientis fieri, nec ulli cat 
ad ſe reverti; ropter nullam aliam carſam facit, quam ut liberalitatem & munificientiam exerceat : bæc proprit donatia ad 
pellatur. Digeſt. lib. xxxix. tit. v. leg. i. princ. Abſenti frye mittas fut ferat ; froe, quod ipſe habeat, ſibi habere cum jubtai 

a mari red poteſt. Sed fi neſcit donate rei domiuus non fit, &c. Ibid. leg. x. Non poteſt liberalitas nolenti adg iri. Ibid. 
leg. xix. F. 2. But tho' a pure and ſimple Donation be, in its own Nature, irrevocable, it may yet be revok'd for ſtrong Res. 
ſons, which we may look upon as tacit Conditions. Such, for Inſtance, are I. An extreme Ingratitude in the Donee; as if he 
ſhould attempt the Life, or wound the Reputation, of the Donor ; if he ſhould do him any great Injury or Violence; 0 
malicioufly occaſion him any conſiderable Loſs; or if, the Dozor being reduc'd to Poverty, he refuſes to aſſiſt him: Tho, 
according to ſeveral Interpreters, the laſt Caſe is not included in the Extent of the following Line. $7 non donationis cr. 
ceptor ingratis circa donatorem inveniatur, ita ut injurias atroces in eum effundat, vel manus impias inferat, vel jacturæ ur. 
I'm ex infidiis ſuis ingerat que non levem cen ſm ſubſtantia denatiris imponat, wel vitæ periculum aliquid ei intultrit. Cob 
lib. viii, tit. lvi. De rewoc. Donat. leg. x. Another good Reaſon is, II. The unexpected Birth of Children ta the Dorer; for 
it may be reaſonably ſuppos'd, that he would have kept his Fortune for his Children if he had any; and therefore he 
beſtow d it only under this tacit Condition, That on his having Children the Gift ſhould be null. Sz unguam libertts fa 
tronus filios non habens bona omnia, wel partem aliquam facultatum, fuerit donatione largitus, & poſtea ſuſceperit liber1s, loan 
quidquid largitus fuerat, revertatur in tju/dem donatoris arbitrio ac ditions manſurum. Ibid. leg. viii. Several of the later. 

reters however juſily affirm, That the Caſe there only relates to the Thing expreſs'd ; wiz. A Donation made to a freed 

an, by him who had been his Maſter, and had reſtor'd him his Liberty. See Vinnius on the Inflitutes, lib. ii. tit. vil. J 
2. and Mr. Noodt on the Digeft. pag. 15. But if we only conſider natural Law, tho' the particular Reaſon {for which tte 
Roman Law allow'd the Donor to revoke what he had given) does not extend to any other Perſon ; yet there is always a gene- 
ral Reaſon which uſually takes Place, and which-I have explain'd above. I ſhall only add this Reftriftion, provided the 
Donor has given all, or the teſt Part of his Fortune. For when the Donation is inconſiderable in Compariſon with bis 
Eftate, we may ſuppoſe that he would have given it even tho' he had Hopes of Children; eſpecially if the Donee be in low 
Circumſtances. III. The Donation may be partly revok d, when the Denor has not reſerv'd enough to himſelf to leave whil 
js due to thoſe Perſons, from whom he cannot legally withhold it; for, in this Caſe, it is juſt that the Done ſhould re 
what is deficient to make up their Portion, which the Donor could not alienate to their Prejudice. See Code, lib. i. it 
xxix. De inofficiofis donationibus, & tit. xxx. De ingſicigſi dotibus, Conſult, alſo, on this Subject, The civil Lass in beit va. 
taral Order, by M. Domat, Part. 1. lib. i. tit. x. ch 
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HAP. IV. Of painful Contratts in particular. Toe. 85 
„ e % „ one Man un- Theft, For where we cannot be preſent ourſelves, 
2 N . at his Re- the Fidelity of our Friends is preſumed to ſupply our 


is Authority, This Contract Place; which, whoſoever violates, impug ns the Safe- 
on gry des 93A itſelf, preſuppoſe guard of every Man, and, as much as in him lies, 
Pro rty and the Price of Things, but only by Ac- diſturbs Society. We cannot do every thing our- 
4 ſo far as the Perſon giving the Commiſſion is felves; at ſome Things ſome are better than others, 
ncern'd to repay to the Perſon receiving it what- And therefore we contract Friendſhips, that by mu- 
— Charges he happens to be at in the Manage- tual good Offices our common Advantages may be 
ment of it; for his Labour only is ſuppos'd to carried on. Why do you undertake a Commiſſion, 
* Ae gratis, Now, if any Man undertakes if you defign to neglet it, or 10 male a Gain of 
Ade Buſineſs, unknown to him, and mana- it? Why do you intrude yourſelf into my Con- 
es it with Succeſs, the Roman Law allows him * cerns, and by your pretended Kindneſs clog and hin- 
Action for Buſineſs done, which is founded up- der my Deſigns ? Stand off, I can get another to do 
on what we may properly call a * tacit Commiſſion *, it for me. You undertake the Burthen of an Office 
as is the + Obligation between Aa Guardian and a which you think you can go through with, and which 
N15 , TH ger © 2he Aaf# of lint, bo 
The old Romans were extremely exact an es > This efore is aſeſt of Crimes; be- 
3 in the Diſcharge of this Truſt. For cauſe it violates the two moſt ſacred Things, Friend- 
they look'd upon it to be founded upon good Na- ſhip and Faith. For no Man commits his Buſineſs, 
ture and Friendſhip 5, the great Bands and Ce- but 10 a Friend, nor truſts any, but whom he thinks 
ments of human Society; and therefore deſervedly faithful. The greateft of Villains therefore muſt he 
had thoſe in Deteſtation, who under ſuch ſpecious be, who breaks in upon Friendſhip, and at the ſame 
Pretences ſhould deceive one who lays himſelf open Time cheats him who had not been capable of — 
to their Mercy, by having too good an Opinion thus cheated, bad he not believed the Villain honeſ. 
of their Probity . In private Affairs, ſays Ci- Cic. pro S. Roſcio, c. 38, 39. 7? Plautus Mercatore, 
cero, our Anceſtors thought guilty of the bigbeſt A. ii. Sc. 3. v. 42. A Young Man ſays to his 
Crime, not only him who managed his Commiſſion Father, “ I have heard you often ſay, That every 
knaviſhly for his own Gain and Advantage, but Wiſe Man ought, in the firſt Place, to look 
even him who was wanting in his Care; and there- © after a Commiſſion entruſted to him. | 
fore judged the Breach of Truſt to be as bad as III. For the ſame Reaſon * the Roman Laws 


require 

Here our Author, as has been obſerved in another Place, has forgot to mention Donations between Parties living as 
Principal Contracts. See Note 1. pag. 484. > Mandatum. © See what we have ſaid upon 
this in B. 3. c. 9. 4 See above in B. 4. c. 13. 6. Vid. J. 44. f. 7. J. 5. Princ. f. 1. D. de Obligat. & 


e. 19 7 
Acdion. f Vid. J. 3. . 2. 4.1. D. 4 bis qi not. infam. & l. 17. t. 1. I. 1. f. 4. D. mandati, &c. 
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i See Mr. NoopT's Probabil. Jur. I. 4. c. 12. Cult. where he diſtinguiſhes between a Commiſhon, and eertain Things 
which may be confounded with this ſort of Contract, tho" they have no relation to it, 

The Expreſſion of the Reman Law, Utiliter gtrere, ſignifies only to do a Vow. for the Advantage of him for whom we 
manage, which Prudence engages us to do, and 'tis likely he would have done himſelf; ſo that, provided it is not our Fault, 
we need not warrant the Succeſs, and we have Right to demand all neceſſary and needfal Expences, tho' the Buſineſs has 
not ſo good an Event as we hoped fog. I autem, qui negotiorum geſlorem agit, non folum, | effetum habuit negotium, quod geffit, 
actione ifia utetur, {fit þ utiliter geſſit, & fi efſettum non habuit negotium, & ideo, fi inſulam fulſit, wel ſervum * poo 
ravit, etiamſi inſula exufla , wil ſervus obiit, aget negotiorum geflorem. Digeſt. 1. * t. 5. De negotiis geſtis, Leg. 10. 
$. 1. Negotium gerentes alienum non interveniente ſpeciali facto (and not pace, as Mr. Bynkerſhoek has prov'd well, Obſ. 

. 7. M. Neodt 2 join'd his Suffrage in his Commentary on the Dig. pag. 109.) caſum fortuitum preafiare non com- 

Hantur. Cod. I. 2 t. 19. De negot. geſtis, Leg: 22. It is not ſo with him, who, having got Poſſeſſion of what be- 
ongs to another diſhoneſtly, has been at ſome Expences for his Maintenance ; for if the Work he has employ'd them 
in comes to nothing, tis fo much the worſe for him, for he cannot retain the Thing, till he has recovered his Damages; 
becauſe he muſt be thought to act for his own Intereſt only, without any _— the lawful Proprietors. On the contrary, he 
is anſwerable for all Things that are loſt thro' his Negligence ; and the of the Things has an Action againſt him for 
managing his Affairs. This is the Determination of the Roman Lawyers, See Mr. Noodt's Probabil. Furis, J. 3. c. g. I further 
ſay, That, by the Law of Nature only, ſuch a diſhoneſt Poſſeſſor deſerves, in Strictneſs, to loſe all his Expence, tcho' he had 
ſome regard to the other's Profit, and the Effect continued ſo that the Proprietor got by it. See above lib. iv. Cap. vii. 


9. 5. 

3 See what has been ſaid above, J. 4. c. 13. 5. 5. ; ; 

4 It is not neceſſary to ar e here either a tacit Commiſſion, or a Quaſi-ContraQt, as the Reman Lawyers ſpeak, The 
great Maxim of the Natural Law is, That we ought to do no Man a Damage; and, if we have done any, to make it 
again. This Law is ſo general, indiſputable, and indiſpenſable, that it is ſufficient to eſtabliſh all relative Obl; tions, as 
well of Guardians and Pupils, as of thoſe who have _ _ them the Care of other Affairs, without their Know edge, and 
4 * to 2 they * faithfully diſcharged that Office. It were eaſy to prove it, if the Thing were not clear in itſelf. 

what is ſaid, J. 3. c. 6.4. 2. | 

Mandat m, nifi gratuitum, nullum eſt; nam originem ex officio & amicitid trabit, contrarium ergo eft officio merces : inter- 
veniente enim pecunid, res ad locationem & condndionem potius reſpicit, Digeſt. l. 17. t. 1. Mandati vel contra, Leg. 1. f. 4. 

6 Tully's Latin is, Ir privatis rebus, fi qui rem mandatam non modo malitiofius geſſifſet, ſui queſius aut commodi cauſa, verum 
etiam negligentius, cum majors ſummum admiſiſe dedecus exiflimabant. Hague mandati conflitutum e judicium, non minus turpe 
quam furti. Credo propterea, quod quibus in re ipfi intereſſe non poſſumus, in his oper noſire vicaria fides amicorum upponitur, 
quam qui ledit, oppugnat omnium commune prefidium, &, quantum in ipſo eft, diſlurbat vitæ ſecietatem. Non enim foſſumus omnia 
per nos agere, alius in alia eft re magit utilis. Idcirco amicitiæ comparantur, ut commune commodum mutu;; officits gubernetur. 
Quid recipis mandatum, /i aut neg lecturus, aut ad tuum commodum converſurus es * Cur mihi te offers, & meis commodis officia 
fimulato officis, & obflas * Recede de medio, per alium tranſigam. Suſcipis onus officii, quod te putas ſuftinere poſſe, guod min ima 
videtur grave iii, qui minime ipſi leves funt. Ergo idgirco furpis bac oft culpa, quod duas res — violat, amicitiam & 
Adem; vam neque mandat quiſquam fore niſi amicis, neque ei nifi quem fidelem putat. Perditiſſimi igitur eft hominis, ſimul & 
amicitiam difolvere, & fallere eum qui lefus non t, nift credidifſet. | 

: Plautus's Words are, Spe ex te audivi, Pater, rei mandate omnes ſapientes primum præworti docet. 

The Words of the Code are, Sue quidem quiſque rei Moderator, atque po my non omnia negotia, 


' ed plerague ex 10 
animo facit; aliena vero negotia exact officio geruntur, nec quidguam in eorum adminiſfliratione . ac A 


vacuum eff, 1. 4. t. 35. Mandati, vel contra, Leg. 21. The Interpreters do not a about the Degree o Care and 
for want of which -_ Perſon concerned is authorized to require Damages of Fim who has — — bis Ain, m_ 


without his Knowledge, or at his Requeſt, Some affirm that he is anſwerable both in the Management of the Affairs, and in 


— 


Wm 
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Horſes ; upon which the Man falls blind, and the 


-equire, that a Commiſſion ſhould be executed 
with the utmoſt Diligence, altho* undertaken 
purely for the Benefit of the Perſon intruſting 
it“. Of this Cornelius Nepos gives us Atticus * 
as a perfect Pattern *. He never made any Pro- 
miſe but with great Care and Caution; for he 
id not think it a piece of Generefity, but rather 
Levity, to promiſe more than he could per ſorm. But, 
when once he had undertaken any Thing, he was as 
ndefatigable in the Proſecution of it, as if it had 
not been his Friend's, but his own Concern : In ſuch 
a Caſe he look'd upon his Reputation to be at ftake, 
ban which nothing was more dear to him. 

But if we hope to ſucceed well in giving a 
Czmmiſſion, we ought to conſider and form our 
Opinion of the Man from his paſt Diligence, and 
ahe Tenor of his former Life : For he that truſts a 
profligate Perſon may thank himſelf for his Diſ- 


' appointments, unleſs he particularly takes upon 
him to be more diligent than ordinary*, and is 


capable of being ſo. We read a pleaſant Story 
of a Man * who had ſore Eyes, and came to a 
Horſe-Doctor for Relief; the Doctor anointed his 
Eyes with the ſame Ointment he us'd amongſt his 


Vid. Fac. Got hof ed. ad Leg. 23. D. de Div. reg. juris. 
©. % Ve. 4 Sadus, Rojar. Perf. c. 7. 
s B. 17. t. 1. J. 26. F. 6. D. Mandati, &c. 


© Maudalarius, &C. 


Book V. 


Cauſe is brought before the Judge, wh 

the Phyſician 3 For if rhe Fallon, fora 2 * 
been an Aſs, be had never applied himſelf to a For 4 
Doctor. Jes 


IV. On the other hand, the Agent ought to 


be repaid whatever Charges he has been at ; 
Execution of the Commiſion For having — 
Nothing gratis but his Care, Diligence, and Fi 
delity, a tacit Compact is ſuppos'd to have bes 
made for the Repayment of Charges: And Indeed 
it would be hard to render a Man's Kindneſ; ex 
penſive to him. And the fame holds good of 
any Loſs which happens by reaſon of the Truſt 
but not of ſuch a Loſs as is only occaſioned *% 
liquely by it : And therefore thoſe Damages on] 
are to be made up, which directly proceed . 
the Commiſſion, and not thoſe which happen on 
by the Bye, whilſt the Buſineſs was on foot, 10 
this Purpoſe is that Paſſage in the * Digeg; «. 
T he Agent fhall not account to the Perſon eniploying 
him all the Expences, tho* perhaps ſeme of Fay 
had not been at, were it not for his Commiſſion 4 


as if he has been plunder d, or fſhipwrectd, or put 
LY to 


d in Vita Attici. c. 15. © Ter. And. AR, 4. Sc. J 
f See Grot. B. 2. c. 12. 4. 13. , 
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the Commiſſion, r the leaſt Fault; but others ſay 'tis ſufficient to attend the Affairs of another with that Application that he 
ordinarily does his own. Sce Finnivs upon the In/?itutes, 1.3. t. 27. F. 11. num. 2. Ct. 28. F. 1. num, 3. and Mr. Hertiu,'s 
Paræmiæ Juris Germanic, I. 1. c. 35. F. 2, 3. See, alſo, Sele. Qua. lib. 1. cap. iii. There are even two Laws where it i; 
expreſsly ſaid, That the Perſon commiſſioned is only anſwerable tor his Diſhoneſty, or ſome groſs Fault. Digeſt. lib. xvii, 
tit, 1. Mandati, vel Contra, Leg. viii. F. at. Leg. x. And M. Noodt, who has try'd to chile this with the others, appears 
much perplex'd and even dubious of his own Conjecture, comment. p:g. 376. Nor may we wonder at ſuch a Difference of 
Opinions, ſince the Roman Lawyers themſelves do not fully agree about the Nature and Degree of Negligence for which we 
are reſponſible in moſt Contracts, or, at leaſt, they expreſs themſelves very ambiguouſly in the Writings that we have left us, 
This Mr. Thomaſrus makes appear at large in his Diſcourſe Printed at Hall in 1705, entituled, Dr uſu pratico Dofrine lig 
eillimæ Furis Romani de culparam preflaticne in Contradtibut. He, alſo, obſerves there, that, by reaſon of the infinite Varicty of 
Circumſtances, it is impoſſible to ſettle any general Rule, which may extend to all Caſes in this Matter. As for myſelf, tis 
my Opinion, that in what manner ſoever we have taken in hand another Buſineſs, or are charged with their Aff its, we 
are always obliged by the Law of Nature, independent on the Civil Laws, to do all we can in them, but not more, at leiſt, 
if we have not thruſt ourſelves improperly and unneceſſarily upon a Thing, in which we could have no Proſpect of Ad- 
vantage, or the Nature of the Engagements, either expreſs or tacit, into which we are entered, does not require a certain Degree 
of Ability and Accuracy, whether we attain to it, or not, For I underſtand, by what we are capable of, all that a Man 
ein do for himſelf in the Things. which he is moſt concerned for. But let it be well widerſtood that we muſt not 
extend this beyond the End and Nature of a Contract; for we never engage to take care, or be at Expences extr:- 
ordinary, nor to neglect other Affairs leſs important in themſelves, to attend other Mens, as perhaps one would do, if he 
acted for himſelf. Theſe Principles being laid down, "twill not be hard, in my Opinion, to determine, after an attentive 
Fxamination of Circumſtances, when Men are reſponfible for the Faults they have committed in relation to Contract. 
Mr. Gundling, the celebrated Profeſſor at Hall (in his Jus Nat. & Gent. Cap. xx. F. 80. & ſiqg.) is of M. Thomaſius's Opinion 
with regard to the Impoſſibility of fixing any general Rule in this Caſe: it is therefore no Wonder if he diſlikes mine. He 
owns however, That it would not appear urjult to him, if it was: authoriz'd by the Laws. But, adds he, we cannot exact 
more from a Contracting Party than he has promis'd: And beciule a Perſon has charg*d himſelf, for Inſtance, with « 
„ Truſt, which he might have refus'd, it does not follow, that he is bound to any certain Degree of Care and Exa&inek. 
He does ſufficient Service to the Proprietor of the Thing intruſted, by allowing him to put his Effects in a Place of Sc. 
* rity. It is his Buſineſs, if we will conſent to it, to require more, or to ſeek ſomewhere elſe a Perſon more diſpo:'d to | 
« ſerve him.“ This is all that is ſaid, which has only ſerv'd to confirm me in my Opinion, fince I ſee it ſo weakly a. 
tick'd. Since in all Conventions and Contracts we muſt, without Diſpute, have regard to the Intention of the Party 
ehicfly concern'd ; an Intention deduc'd from the Nature of the Affair itſelf, even tho? it ſhould not be formally exprels's: 
I would ask, What a Man muſt think to whom another ſhould bring a Cisket full of Jewels, deſiring him to keep it for 
him? Could he ſincerely believe that the Owner requir'd no Care of him? The Confidence he repoſes in him would 
not ſuffer him barely to ſuſpe& this. Tho' he ſhould not depend, as it often happens, upon the Friendſhip 0: the De. 
poſitary, which obliges a Man to Co as much for his Friend as he would for himſelf,” he relies, at leaſt, upon d 
Probity. And does Probity confine itſelf not to be diſhoneſt ? It is a Service requit'd of us: but is not deminded with 3 
Deſign that we ſhould loſe by it? Now we know, by Experience, whether the Depoſitary is careful of his Trull, or we 
do not know it. If we do know it, have we not Cauſe to believe that it is on this Account that we intruſt him with 
the Care of our Effects, and, conſequently, he is bound to anſwer our Confidence? But if we do not know it, we know 
-t leaſt, that every Man is careful to a certain Degree, as to what he undertakes, and therefore he may reaſonably expect 
ſuch a Care. This Rule is ſo fimple and eaſy, that it is not difficult to diſcover the Truth of it: I am therefore ſettic 
in my firſt Opinion, till I ſee ſomething further advanc'd againſt it. | 

Z His Words are, Quicguid rogabatir, religios? promittebat, quod non liberalis, ſed levis arbitrabatur pulliceri quod prefart 
gon polit. Idem in nitendo, 9 ſemel admiſi et, tania erat curd, ut non mandatum, ſed ſuam rem wideretur agere. Nung«an 
ſuſcepti negotii ei pertæ ſum eſt, ſuam enim exiſtimationtm in ea re agi putabat, qud nibil habebat carius. : 
2 Our Author had better have obſerved, That, when we do not know the Character of a Perſon, we cannot require gent 
Care than he uſually beſtoms on what he loves beſt ; for he cannot be tho:ght to engage himſelf farther ; and it is not his Fault, 
if we have too good an Opinion of him, eſpecially if he has not contributed to beget it. Ry 

3 The Words are, Non omnia, gue impenſurus non fuit, mandatori imputabit, weluti guod ſpoliatus fit a latronibus, aut na- 7. 
cio res amiſerit, vel Janguore ſuo ſuorumque afptchenſus, guædam erogaverit, Nam hac magis cafibus quam mandato infuia. 
eportet. See alſo Mr. DomaT's Civil Laws in their Nat. Order, Part 1. I. 1. f. 15. F. 2. $.6. 4 

4 But when he makes a Journey on purpoſe, as we ſuppoſe, the Loſſes which happen by Chance ought to be look' . 
2 che real Conſequents of the Execution of the Contract; for, if he had ſtaid at home, he had not been expos d go 
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; | /s Sickneſs : *©* But yet an ill Precedent would be introduced, for 

to Charges by bi, 37 — io — 0 dels in upon well- laid Counſels, and the Sa- 
frog xr wee the Commiſſion. Indeed, when * credneſs of a Commiſſion. Others, on the con- 
* 1 accord, upon no other Motive trary, are of Opinion : * That the Inconveni- 
a Man of his \ Goodwill " takes upon himſelf the ** encies that may happen, upon acting Counter to 
R—_— f another's Buſineſs , he is ſup- Order, ought to be compared with the Probabi- 
Manage. = * run the riſque of all Caſualties, ** lity of ſucceeding ; and if the former appears 
pd — WT happen in human Affairs. But © lighter and leſs than the latter, then ought 
e * Man is commanded to * we to proceed accordingly ; for fear of loſing 
nw e another's Buſineſs ; for there he that com- an Opportunity, which Heaven in this Cale 
— 1 concern'd to bear him harmleſs, ſince, ** ſeems to offer: Neither need we fear ſuch a Pre- 
my * 190 the Perſon in Commiſſion had not Power © cedent, if thoſe who follow the Fxample never 
on wy — But when a Man undertakes a ** do it, but with the ſame Reaſon.” Then follow 
Buſineſs in its own Nature hazardous and danger- ſome Precepts of Prudence, Particularly, Regard 
; >, he is ſuppos'd (unleſs he expreſly declares ** is to be had to the Temper and Nature of him 
pers ſt it) to take upon him the common Acct- from whom the Commiſſion is receiv'd; that he 
— which uſually attend ſuch a Buſineſs *, * be not of a cruel, rough, untractable, inexorable 
V. It is a celebrated Queſtion, / belber « Com- ** Diſpoſition *, for, in ſuch a Caſe, the ſafeſt Wy 
miſſion can be ſatisfied by an Equivalent ? which we ** would be to flick to his Orders.” He adds, as an 
find elegantly debatedin Gellius *. * The Queſtion,lays Example, Craſſus Mutianus, ** Who fent an Ar- 
he, is, ** Whether having a Commiſſion given, and ** chitect for the greater of two Beams, to raiſe his 
46 'Orders how to manage it, you ought to act ** Battering-ram with; but the Architect, thinking 
« counter, if it ſeems forthe Advantage of him who ** the leſſer the fitteſt, brought that ; upon which 
« gave it? Thoſe that hold the Negative, argue, Account Mutianus ordered him to be ſcourged, for 
« that many have determined to have their Buſineſs * he imagined that Diſcipline would be trampled 
« done after ſuch a particular Manner; and there- „ upon, and Authority deſpiſed, if a Man, under 
« fore he whoſe Bulineſs it is, having deliberated “ Command, inſtead of obeying the Orders of his 
« and fixed upon a Method, it ought not to be © Superior, ſhould impertinently interpoſe his own 
« done otherwiſe, although ſome ſudden unexpect- Judgment Though this is to be ſaid for the 
« ed Accident ſhould promiſe a better Iſſue for Architect, that Mutianus ſending a Man skilful in 
« fear, in caſe of Diſappointment, the Guilt of the Art, and ſignifying to him what Uſe he deſign- 
« Diſobedience, and the Puniſhment due to it, ed the Beam tor, ſeemed, in a manner, to adviſe 
« ſhould unavoidably follow : Whereas, ſhould the with him about it +, On the other ſide, we have 
Thing ſucceed right, Thanks be to Providence: an Example of Mildneſs in the Emperor Adrian: 


for 
id. Mornac. ad J. 26. F. 6. D. Mandati, & l. t7. t.2. L. 52. F. 4. pro Socio. . E. . 4 16. | © As 
was Pi/o in Seneca de Ira, I. 1. c. 16. 4 Add. Mich. Montaigne, EG. l. 1. c. 16. e Vid. Xiphilin. Epit. Dionis 


ann. 118. & Zonare, Tom. 2. 


- 
1 0 "PE. ” 4 * th. — 


23 


the Tempeſt or the Thieves. And ſo they ought to be put amon the Ex pences of attending upon his Commiſſion, when the 
Caſe relates to Clothes, Money, or other Things neceſſary for his fn Aug But the Caſe is different if he falls ſick ; for it is not 
a ſufficient Proof that it was an Effect of the Fatigues of his Journey: but if it were, he ought to be repay'd the Charges of his 
Sickneſs. But I doubt if he ought to be allow'd more on this Account, than it would have coſt him if he had fallen ſick at home. 


Sce the following Note. 


: Upon what is that Preſumption grounded? I ſhould rather aſſert, that he who takes upon himſelf a Commiſion, ſhould 
execute it at his own Charge ; for, according to this Author, here is no Agreement to give any thing but his Trouble ; and 
ſince Mi-fortunes may happen every Day, the Commiſſion may be very chargeable, if it be plac'd to the Account of the Apen:. 
So that I do not ſee that he engages himſelf to bear the Loſſes to which he is expoſed, more than the Charges he muſt be at in 
executing his Commiſſion. The Truth is, We may, on the contrary, hold, that no Man willingly runs the Tias of unforeſeen 
Accidents, which, it is probable, would not have happen'd to him without the Commiſſion, eſpecially if he has not fairly 
conſented to it, which is not common. Such as accept Commiſſions, in the Execution of which they are ſubject to the like 
Accidents, will not, nor can be ſerviceable in that Caſe; and thoſe who have Power and Will, may as well do it out of mere 
Liberality, ſo as to rgquire no Satisfaction for their Misfortunes, nor any Repayment of the Expences they have been at in 
executing their Commiſſion. | 

Not at all, unleſs he ſo declared. See the foregoing Note. On the contrary, The more dangerous a Thing is known to be, 
we have the leſs Reaſon to believe that he, would meddle with it, if he did not think he ſhould be indemnified from all 111 
Accidents. It is the Buſineſs of the Principal, as the Perſon chiefly concerned, to fee how far it ſuits him to run the risk of In- 
demnification, or to engage the Agent to diſpenſe with it. 


3 His Words are, I Officiis capiendis, cenſendis, judicandi/que, 5 Greece, Kevizole, Philoſophi adpellant, guert /ofet, an 
negotio tibi dato. & quid omnino faceret definito, contra quid facere debeas, fi es facto wideri poſſit res eventura projperius exque uti 
litate cus, qui tibi id negotium mandavit ? Anceps queflio, & in utrumgue partem d prudentibus wiris arbitrata 72 Sunt enim non 
pauct, qui ſententiam ſuam und in parte defixerint, & re ſemel flatutd, deliberatique ab eo, cujus negotium id proficuumgue efſet, ne- 
quaquam futawerint contra diftum jus efſe faciendum, etiamſi repentinus aliquis caſus rem commodius agi poſſe polliceretur ; ne 7 Ypes 
efelliſet, culpa imparentiæ, & pana indetrecabiiis ſubeunda efſet ; Fa res fortè melius wertifſet, Diis quide * 


: . ö * m gratia habenda, ed 
— tamen intromiſſium videretur, quo bene conſulta confilia Religione mandati ſeluta corrumperentur. Alii exiſimawerun- 22 
moda pris, 


ö que metuenda ent, f res geſia aliter foret quam imperatum eſt, cum emolumento dei penſitanda N. &i ea leviora 

mmorague, utilitas autem contra gravior & amplior ſþe quantum 2 firma | peta tum poſſe adverſum mandata fieri cenſue- 
runt ; a oblata divinitus rei bene gerendæ occaſio amitteretur. eque timendum exemplum non parendi crediderunt, fi rations, dun- 
taxat hujuſmodi non adeſſent. Cum primis autem reſpiciendum putaverunt ingenium naturamque 22 cuj us res, preceptumgue Het, ns 
2 durus, indomitus, inexorabiliſque fit, qualia fuerunt Poſibumiana —_— & Manliana; nam fi tali Præc g 


1. N f * eptori ratio redacnd 
nibil ſaciendum M monuerunt aliter, quam præceptum t. But our Author did not underſtand theſe Wolde, Suna: ragen 


pauci qui ſententiam, & c. for he alledges them as the Foundation of their Reaſons who held the Ne 
That there are many Men, who having eſpouſed one Party, will never forſake it, Sc. whereas A. G- 
are ſome Men, who determine in Effect Pro and Con in the ſame Queſtion, Sc. we ou 


ns te” ht to obſerve, that in the Sent hici 
begins with Negue timendum exemplum, &c. there i ſomethi , he Sentence which 
Bes Le * — — _ _—y um, ere is ſomething corrupted, though the Ecnle does not clearly diſcover it. Sce F. 


a ** _ —_—— {peaks ſomething to this Purpoſe ; blaming Two French Ambaſſadors, who, 


ative, as if they ſignified, 
lius ſays only, That there 


under a Prete f 
in a troubleſome Affair, would not give an Account of what p*ffed, and then goes on: 5 nee 


** not 


n 


5 — — — 


f 
| 
1 
* 


— 


—— - 
» ———. — 


- 2 — 8 5 —ůͤů —— 
£ ——F— —— I ESD IA > — — 


— 


— ——c — — 


—— 9 


488 Of gainful Contracis in particular.” 


for when the People had demanded ſomething in a 
tumultuous manner, he ordered the Cryer to pro- 
claim Silence, But he, fearing the Conſequence of 
ſuch an harſh and unuſual Word, ſtretched out his 
Hand, and, having thereby procured Silence, cryed 
aloud, This is what the Emperor would haue; with 
which the Emperor was not offended. <* One time, 
« when Commodus found the Bath too warm, he or- 
% qered the Keeper of it to be thrown into the Fur- 
te nace: But the Servant who had received the 
« Order, threw in a Sheep-skin, by the Stink 
* thereof to induce the Emperor to believe his Or- 
te der to be put in Execution.“ Lamprid. in Commodo, 
c. 1. Grotius is of Opinion, that a Commiſſion 
may be diſcharged by an Equivalent, provided it 
appears that it was not preſcribed to be managed 
under any particular Form, but under the general 


. Conſideration and Proſpect of ſome Advantage, 


which may be obtained as well one Way as the 
other. a 

In ſhort, the State of the Caſe is this: In ſome 
Commiſſions the Buſineſs only is ſpecified, and the 
Management of it left to the Diſcretion of the Agent : 
Sometimes the Management too is preſcribed,but ra- 
ther by way of Advice, as ſeeming beſt to him who 
gives the Commiſſion ; but yet ſo as not to exclude 
the Agent from uſing his own Method *,-if it ſhould 
ſeem beſt at the Point of Execution. But laſtly, The 
Method is ſometimes ſo ſtrictly preſcribed, that the 
Agent cannot depart from it, let what will happen. 
Here it is plain that a Commiſſion is ſatisfied with an 
Equivalent in the ſecond Caſe, not in, the Third, 
To this Purpoſe we have a Caſe in the Digeſts ,” ©, 
I Commiſſion you to be Surety to Sempronius for Ti- 
tius, you do not make yourſelf a Surety, but give Sem- 
pronius & Commiſſion 10 truſt Titius. If you have 
been at Expencs upon this Account the Queſtion is, 
Am I reſponſible ? Which is declared in the Affirma- 
tive. For I gained my End, which was, that Sem- 


L. ii. c. 15. F. 21. 
De Mandati. 


d As in the Proverb, Mitte ſapientem, & ipſi nibil dicas. 
Which Pacler takes Notice of in his Diſſert. de religione mandati. 


Book V. 
pronius ſhould truſt Titius, and whether 1 
your Suretiſhip, or your Commiſſion, i: Paper 
me ; and 1 am obliged by one, as well as the 4 a 
repay what you have laid out upon this Accoun- 9 
But, as I obſerved above, we muſt carefully qi : 

guiſh * between the Commiſſion of a Superior "yo 
Commiſſion of a Friend ; which two are widely — 
rent, and agree in nothing but the Name: A y 
therefore what the Civilians have ſaid upon the . 
are very injudiciouſly applied to the former. 
in private Affairs, it is eaſy to preſume, that the 
Method is preſcribed only by way of Advice. ſo a 
leave room for the Diſcretion of the Agent. But * 
a Buſineſs is enjoined by a Superior, the bare E 5 
cution of it is ſuppoſed to be meant; and, in te 
Caſe, it will not be lawful to depart from the Me. 
thod preſcribed, unleſs Leave be given (as frequene. 
ly it is) by an expreſs Clauſe to deviate from it 1 
Occaſion ſhall require; or unleſs the Words, inter. 
preted according to Reaſon, and the received Rules 
of Speech, ſo as to anſwer the Deſign of the Com. 
miſſion, can warrant the doing of it. For that Senſe 
which the Meaning of his Words fairly imports, is to 
be preſumed the Meaning of the Perſon : Yet this 
Liberty is not to be taken, but in Caſes of Neceſ. 
ty, for all the Force of Authority would be «ud. 
ed, and the Commonwealth would be often broughe 
into Danger, if a Miniſter, of his own Head, ſhould 
take upon him the Part of the Governor, So 0:3; 
in Tacitus, H. L. i. c. 73, ſpeaks; If every Man 
when he is commanded, is allow'd to ask Quel 
tions, there is an End of all Authority, And a. 
gain, I. 11. c. 39, it is a poor Commendation for a 
Soldier to comment upon, rather than execute the 
Commands of his Superior. Add. lib. xlix. t. 16. 
I. iü. §. 15. D. de re militari & Liv. I. xliv. c. 3. 
Yet Miniſters of great Abilities do well in neglect- 
ing the fooliſh Orders of their Prince, See 2 King; 
xvii, 6, Vid. Valerius Maximus Lib. iii. Chap g. 


c I. 17. t. 1. J. ult, 9 I, 


— 1 —— 


— — 
— — 


not be ſo uſed in my low Sphere. We ate ready to withdraw Obedience upon every Pretence, and uſurp upon our Maſters, Every 
one aſpires naturally to Liberty and Authority, and therefore by a Superior no Advantage is to be ſo prized, as ſincere and na- 
„tive Obedience. The Office of a Command is abuſed when Men obey through Prudence, and not through Subjection (which is 
« A. Gelliuss Notion, who ſays, Corrumpi atque difſolvi officium omne imperantis ratus, fi quis ad id, guod facere juſſus eſt, non ob fh 
«© debito, ſed conſilio non difiderato 2 as Craſſus Mucianus ſhews, Sc. But if we ought to conſider that ſuch a ſtridt Obe- 


«« dience belongs only to poſitive an 


preciſe Commands, Ambaſſadors have more free Orders, which in many Things depend prin- 


„ cipally on their Management. They do not barely execute them, but frame and faſhion their Maſter's Will according to their 
„ own 1 I have known ſome Perſons acting by others Commands, reproved for following the Inſtructions of their Kings 
„Letter, rather than the Opportunity of diſpatching Affairs. Men of Underſtanding blame the Cuſtom of the Kings in Perjic 
„ now in uſe, which ties up their Agents and Lieutenants ſo ſtrictly to their Orders, that they cannot do the leaſt Thing without 
«« ſending for new Orders. This Delay, in an Empire of fo vaſt an Extent, has produced great Detriment to their Affairs. 80 
«« Craſſus writing to an Artiſt, and telling him to what Uſe he deſigned the Maſt ? Did he not forbid him to make Uſe of his Ad. 


vice, or interpoſe his Determination? EH 1. 1. c. 6. 


1 The Words are, Mandavi in hæc werba, Lucius Titius Gaio ſuo ſolutem. Peto & mand) tibi, ut fidem dicas pro Publia Mevio 
apud Sempronium,quzque d Publio ſoluta tibi non fuerint,me repre ſentat.irum hec epiſſolã mea manu mea ſcripta notum tibi facio, que, 
i non fide juſſiſſet, ſed. mandaſſet creditori, & alias e Yer, quam [quod] ei mandatum et, an attione Mandati teneretur ? bh 
dit, Teneri. See Arn. Vinnius upon the Inſtitutes, lib. iii. c. 27. De mandato, F. 8. But when an Agent has really exceeded his 
Commiſſion, has he no Recourſe againſt his Principal ? Or, may he not, at leaſt, claim the Reimburſement of what he has expended 
beyond the Bounds of his Commiſſion ? The Lawyers are divided on this Point: But Zu/tiniaz has determined for the Afiirmative. 
See Cujas Obſerwat. lib. xii. cap. 34. And the Interpreters, eſpecially Jobu De la Cella, on the Inflitutes, lib. iii. tit. 26. f.. 
A Man, for Inftance, gives Direction to buy a Houſe at Ten Thouſand Crowns, the Agent gives Twelve Thouſand, and gene 
rouſly is contented to loſe whatever he has paid beyond the Principal's Orders. Let us hear M. De Teureil's Opinion upon this. 
„A Man, ſays he, who gives another a Power to buy him a Rouſe, has two Deſigns. The one to buy him a Houſe, and the 
other to buy it at a certain Price. Now theſe two cog are fully accompliſhed when his Agent buys the Houſe, and is con. 


«© tented to loſe whatever he has paid beyond his Commi 


on. What does it ſignify though it coſt more, ſince the Principal is 0 


« ways out of Pocket by it ? The Agent, indeed, loſes by his Delicacy, but the Perſon who employ'd him has no Reaſon to com- 
«« plain of it, ſince it contributed to get him a good Bargain. The Fact is ſo rare, that there are few who would not wiſh do 


*© be ſo ſerved. 


Tuftinian openly declares on the Side of Praculus, and I do not wonder at it. I am only ſurprized that this 


&« Queſtion could ever appear problematical. The antient Lawyers muſt have been very fond of Sophiſtry to have made it the 
Subject of Diſpute, &c.” See his Eſais Juriſprud. Quæſt. 6. The reſt of the Chapter is worth reading, where the Author 
with his uſual Eloquence, gives the Reaſons on both Sides of the Queſtion. = 

2 Othi's Words fare, fi, cur jubeantur, quærere ſingulis liceat, peteunte obſequio, etiam imperium intercidit. See, alſo, Lib. i. 


e. 39. Tit. Liv. L xliv. Ch. 34. & Digeſt. J. 49. f. 16. Dez Re militari, Leg. 3. f. 15. A Vice-Roy of the Indies. mt of 


ood Occaſion to take the City of Aden, would not do it, though it had been a conſiderable Advantage, becauſe he had no O. 


r it from his Maſter, the King of Spain, as we are told by Hieron. Oſorius, De Geſtis Emanuelis, I. xi. 


Sect 


latter, 


— 4nd * * — 9 
* “ 


"IR 2 4 * 
** FO a * 
Wann ws. 

N r 


* * R 9 
lic. * 8 


— 
A N , 


. * N 
6 
n 


Crap. IV. Of gainful Contratts in particular. YE 489 
Gr Nepos, Epam. Chap. 7, 8. Thus need not to be repaired, for that the Oroner is ſup» 
—_— did wiſely in not putting in Execution poſed to give gratis. Beſides, if I end a Thing 
4 h of Cliſon which his Maſter, the for ſuch a certain Time, and in the mean while, by 
* af Breta 16, had intruſted him with.“ See ſome unforeſeen Accident, want it myſelf, the other 
* Bates Hiſt, Franc. I. xi. p. m. 391. is obliged to deliver it immediately upo Demand: 
the PRE 26. tom. 2. Par. Edit. It is re- For no Man is preſumed to lend his Goods, but ſo 
25 7 ——- 7 che Viceroy of the Indies had a fair long as he can conveniently be without them. And 
40 8 rtanit of ſeizing upon the City Aden, but he muſt be either very careleſs, or have a Delign ta 
6 1 it, becauſe it was againſt the impoſe upon another, who lends thoſe Things which 
ec K 8 Command, when yet the Taking of that he is likely to want himſelf. And therefore a Loan 
40 Placy was of the greateſt Importance. Hier. for a certain Time is upon Condition, that the 
Ober. de geſtis Emmanuel. I. xi. Owner ſhall not, in the mean time, have urgent 
Vi : 4 Loan (that is, when we allow another Occaſion for the Thing himſelf; but without ſuch 
gratis * the Uſe of any Commodity not conſumable) an urgent Neceſſity a Loan ought not to be de- 
carries along with it theſe Conditions; that it be * manded before the Time *. 8 , 
carefully preſerved,” and with the ſame Diligence Let us ſee therefore in what ſuch a Loan as this 
that prudent Men keep their own „; 3 that it be and © Grant at Will and Pleaſure differ and agree. 
not put to any other Uſe, nor made ule of any In reſpect of the Object and the Uſe, they agree; for 
farther than the Perſon lending deſigned it ©; laſtly, the lame Thing that may be lent, may be | granted 
that it be returned in the ſame State and Condition, during Pleaſure, and the Uſe in both Caſes, is given 
as when it was borrowed “; indeed what Detriment gratis. But they differ, in that the Loan is a Con- 
it neceſſarily receives * from the ordinary Uſe of it, tract, the Grant is not; the former obligatory on 


| Vid. J. 1 | lius 
Commodatum. b L. 13. t. 6. I. 5. F. 5. D. commodati. n. Val. Max. l. 8. C. 4. 51 4. And Gellius, 
! a ©. 161 "Vid. I. 13. t. 6. 1. * 8. in fin. D. commodati, & |. 47. t. 2. J. 54. 9. 1 He furtis. . 
6. 1. 3. F. 1. D. commodati. © Add. I. ult. D. commodati. f Vid. D. abi ſup. I. 17. F. 3, 4. D. commadatt. 
8s Precarium. 


* 
a 


* 


— — 


1 The Roman Law defines Commodatum, or a Loan, thus, Commodata autem Kes tunc proprit intelligitur, fi nulla mercede accepts 
wel conflitutd, Rr: tibi aten da data oft, aliagui mercede interventente, locatus tibi uſus Rei widetur : Gratuitum enim debet efſe commo- 
datum. Iuſtit. I. iti. t. 15. F. 2. 7. . A Thing lent is properly then, when a Thing is granted to thee to be uſed without any 
Reward accepted or agreed for, otherwiſe if there be any Reward, the Uſe is hired, for Lending is free. See Mr. Douar's Civil 
Laws in their Natural Order. Part I. I. 1. tit. 5. | : 

. 2 The Dige/?: thus ſpeak in this Caſe, Alia, tamen [is, gui utendam accepit] exact iſimam diligentiam cuſtodiendæ rei pra ſtare 
compellitur : nec ſufficit ei eandem diligentiam advibere, quam ſuis rebus adhibet, fi alius diligentior cuſlodirę poterit, I. 44. t. 7, De 
Obligat. & Action- I. 1. F. 4. Here let us apply and explain, at the ſame Time, what we have ſaid, F. 3. Note 1. If we conſider the 
Thing in itſelf, he, that borrows a Thing, is bound co take no greate Care of it than he does of ſuch Things of his own, as he 
moſt eſteems ; I ſay, as he moit eſteems, b-cauſe we may obſerve, that the moſt negligent Perſons are very careful of ſome Things, 
which affect them much. Their Careleſneſs uſually about their Affairs proceeds from this, that they do not affect them enough to 
make them reſolute to conquer their Inclination to Eaſe, or to divert them from ſome Buſineſs they are about, or to keep them 
from ſome Pleaſure, that they love better. As to what relates to the Objects which imploy their Mind, or when ſomething ex- 
traordinary rouzes them, they know how to exert themſelves and take good Precautions, and juſt Meaſures enough, unleſs they 
be Men very doll; ſo that the Rule 1 give, ſerves neither to authorize or excuſe their Negligence, Every one has commonly Care 
enough of the Affairs and Goods of another, when he does as much as he would do for himſelf in Matters of the greateſt Concern 
to him, and I require always this Degree of Exactneſs, whereas the Lawyers allow Men to come ſhort of it in ſome Contracts. A 
Man cannot diſpoſe of another's Intereſts, as he may of his own; and ſo when he has the Affairs or Goods of another in his 
Hands, he is thought to be engaged not to negle& any Thing that concerns them. But wen he hath carried his Care and Diligence 
ſo far, it is all the Perſons intereſted can require, if he is not evidently engaged to do any Thing more; but if the Care of our own 
Goods and Affairs ſo interfere; with the Care of another's, that we cannot attend both at the ſame Time, it is natural for the firſt 
to prevail, every one being more thoughtful (all Things elſe being equal) of himſelf than of others ; ſo that this Order ought not 
to be reverſed, unleſs it be to ſatisfy ſome ſpecial Engagement, —— expreſs or tacit, We will now return to the Contract, of 
which he is _— I ſay then, that although a Man be not mindful of his own Concerns, but neglects every Thing, yet he is 
no leſs anſwerable for his Negligence, when he has ſpoiled, or loſt what he has borrowed ; for it is certain, that if ſuch a Thing 
had belonged to him, and he loved it much, or had ſome extraordinary Reaſon to keep it well, and do all he could to preſerve it, 
he would have taken more Care of it, But when he has done all he can in this Caſe, the End and Nature of a Loan, conſidered in 
itſelf, can require no more of him, though other more fit and wiſer Perſons might have managed better, and ſecured it more from 
Miſchances, unleſs there be ſome tacit Agreement, not only to indemnify the | ben ht in Caſe the Thing borrowed ſhould be ſtole 
or much damaged, but, alſo, to Pay for it, if it happen to periſh in our Hands, even though it ſhould not be through our Fault; pro- 
vided, that it might have been ſafe in the Lender's Hands; and, indeed, few Perſons will lend otherwiſe, ef; ally, if they ſuf- 
fer by the Loſs. We bear it, though with Trouble, and are uneaſy to ſee a Thing defaced or abuſed, worked wa can make uſe of 
it as formerly, or can reſtore it at a ſmall Charge ; but when it is quite ſpoiled, or loſt, we trouble not ourſelves in the leaſt to di- 
ſtinguiſh, w. ether it was by the Fault of him, to whom we lent it to do him a Pleaſure, or not. We believe it ſufficient to con- 
ſider, that, if he had taken Care of it, it had eſcaped that Accident, and that it was not our Fault, that it was expoſed to it, while it 
was in the Hands of him who uſed it. | 


3 To uſe it otherwiſe is a kind of Robbery according to the Roman Lawyers, whoſe Expreſſions here are a little extravagant. 
Sive is, qui rem utendam accepit, in alium uſum eam transfertt, quam cujus gratia ei data eft, furtum committit ; veluti fi quis ar- 


gentum utendum acceperit, quaſi amicos ad canam invitaturus, & id peregrs ſecum tulerit : aut fi quis equum peſflandi casa 
datum fibi long its alan duxerit ; goo weteres ſcripſerunt de co, qui in aciem equum perduxiſſet. Td I, . 1. De ——— 
quæ ex delicto naſcuntur, 5. 6. ut the ſame Lawyers add, that if there be Reaſon to believe the Owner of the Thing borrowed 
permits us to make another Uſe of it it, than was expreſly agreed for, and knows what is done, he is not then to blame Placuit 
5 eos, qui 72 Trees. aliter uterentur, quam utendts acceperint, ita furtum committere, A ſe intelligant id invito Domino 
cere, eumgque ft intellexiſſet, non permiſſurum ; at rmiſſuruin credant, ext | deri: optimd /tindione: gui | 
fre þ vs and, r - i 8 6 1. 1 for creaant, extra crimen videri: optims ſane diſtinctiane: quia furtum 
e Words of the Digeſts are, Si reddita quidem fit res commodata, ſed deteri ta, deb ö | ; 
mo, prefietare Lib. al, 's z *. 11 4 a r 0 2 ata, ſed deterior reddita, non videbitur reddita, niß quod inte- 


4 . commodavero tibi equum, quo utereris uſque ad ce 4 
pa tua interveniente, in i guum, qu [qu certum lacum, # nulla 


/o itinere deterior equus fat teneri neee : . 7 „ ; 
commodadi, qui eum IAN inere non potuit. e I 0 re ae ring 2 


5 Without which he muſt take other Meaſures to provide himſelf. Sicut autem voluntatis, & officii magis, quam neceſſitatis eft 
* 


commodare, ita modum commodati, finemque præſcrib tbuit. Ci d fecit (i 

, . , /cribere, cus eſt, qui beneficium tribuit. Cùm autem id fecit (id 

func finem preſcribere & retro agere, atque intempeſtive uſum E rei auferre, 3 er, 
gatio inter dandum, accipiendumgue, geritur enim Negotium invicem, lgitur fi pugillares mibi commodaſii, 
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490 Of gainful Contracts in particular. Bock v 


both Sides, the latter only on one. The Loan is it was not in his Power to prevent, and this 1 . 
| tr for a certain Time or End; the Grant only nerally held in the Negative. But, in my Opin 
uring the * Will of the Giver. The Receiver of we ought to diſtinguiſh, whether or no the 1, 
the Lan muſt make good all Damages; the Re- had happened, if the Thing had continued in 
ceiver of the Grant only thoſe that happen by his Orwner's Cuſtody ©; for if it had, no Reſtitutig, © 
Knavery, or groſs Negligence *. due, but if it had not, it ſeems due in Equity ; fo 
It may indeed be doubted, whether the Receiver otherwiſe a Man's Generoſity and Good. nam 


of a Loan is bound to ſtand to thoſe Chances which might be too expenſive to him, if, beſides the 


free 


Vid Wiſſemback ad D. Diſp. 24. 4. 19. d Vid. I. 13. t. 6. commodati, &c. & |. 19. & 1. 44. t. 5. 
D. de oblig. & ad. : Tia Grot. I. ii. c. 12. F 13. n. 1. f g e 1 


* 


1 So the Dige/s direct, Precarium eft, quod precibus petenti utendum conceditur tandiù, quamdia is, qui conceſſit, pati 
43. t. 26. e, Leg. 1. Fring nh, 1 5 ee td 

* So the Digeſts order, lud adnotatur, quod culpam non praflat is qui precario rogavit, ſed ſelum dolum treflat ; quanguam ij gui 
commodatum ſuſcepit, non tantum dolum, ſed etiam culpam praflat. Nec immerito delum ſolum preflat is, qui precario rogavit : cum t 
hoc ex liberalitate deſtendat ejus, qui precario conceſſit, & ſatis fit fi dolus tantum prafletur. Culpam tamen dolo pr oximam er 
merito dixerit. Ibid. Leg. 8. F. 3. See Cujacius Objery. 4. 7. But Mr. TwomMas1vus in his Diſcourſe, De culparun 8 
fione in Contratibus, Chap. 1. F. 48, &c. ſhews, that the Diſtinction beween a Loan and Grant at Will is grounded only bibs 
Subtilties of the Roman Law, and that there is ſomething ridiculous, in the Reaſon, that ULI Ax alledges here as well as in the _ 
12 which he elſewhere makes between a Grant at Will, and Gifts between the Living. ce the ſanie Author in another Diſſertation 

e naturd precum Judicatarum, F. 20. & ſegg. Mr. Noodt in his Commentary, pag. 319, ſays, That he who has given the Uſeofa 
Thing by Grant ef Will, ſince he can re-demand it as often, and when he will, can only blame himſelf if he has done it, when he 
has any Suſpicion of Negligence in the Borrower. But has he always ſufficient Reaſons for ſuch Suſpicions? Beſides, the want of 
Limitation, of Time, or Uſe, is often in favour of the Borrower, ſo that it is left to his Diſcretion to reſtore the Thing without 
our aſking it. And after all (to judge by the ſole Light of Reaſon, independently of Authority) I ſee no real Foundation for the 
digious Difference the Roman Law places between the Engagements of him to whom we freely grant the Uſe of our Goods, in a de. 
terminate Manner, and thoſe of another to whom we lend them without any Conditions. It appears to me, on the contrary, that, 
even by this, we reſerve to ourſelves the Liberty of reclaiming the Thing lent when we will; and therefore the Borrower ought to 
be attentive to have it always in a Readineſs to be reſtored. x 

3 They are grounded upon this Law among others: Quid verò Senectute contigit, vel morbo, wel wi Latronum ereptum „J, aut 
guid ſemile arcidit, dicendum e, nihil corum efſe imputandum ei, qui commodatum accepit, nift aligua culpa interveniat. Proinde « 1 
incendio, url ruind, aliguid centigit, vel aligued demnum fatale, non tenebitur, nifi forte, cum poſſit res commodatas 2 facers, 
ſuas prætulit. Digeſt. Lib. xiii. t. 6. Commedati, wel contra, Leg. 5. F. 4. See, alſo, Leg. 19. & I. 44. t. 7. e Obligat. & 
Action. I. 1. F. 4. But from theſe Words, Ni forte, cum peſſit, &c. ſeveral Lawyers infer, That in a common Danger a Man 
ought rather to ſave a Thing borrowed, than his own Goods; and they add this Proviſo, If the firſt be not of leſs Value. Where. 
upon Mr. Tirids maintains, that theſe Words, ſuas pretulit, mean not, That he Choſe rather to ſave his own own Goods, than 
what he had borrowed, but only that when he could have ſaved both, he took not care of any but his own, and ſo it became his 
Fault. Indeed, ſays he, all that goes before, ſhews, that, UL»:ax will have the Borrower anſwerable for his own Negligence only, 
and not for Caſualties, which he could not foreſee ; fo that theſe laſt Words muſt be explained by ſuppoſing ſome Circumſtance, by 
which it may appear, that the Borrower was in Fault; for he is not always obliged to prefer the Preſervation of another Man's 
Goods before his own. 'The Interpreters generally hold, that the Thing borrowed ought to be of a very great Value; for other- 
wiſe, if we ſave it with a Prejudice to bur own Goods, he who owes it ought to pay the Overplus. But this Determination is 
plainly falſe ; for upon what Account is he, to whom the Thing borrowed belongs, obliged to pay the Value of that which is lol, 
to ſave his? He is in no wiſe the Cauſe of the Damage received; and he has not promiſed to indemnify us in Caſe ſuch a Thing 
happens, which are the Foundations of every natural Obligation to make good the Loſſes of any other Perſon; nor is there any 
Civil Law that authorizes ſuch a Determination. And, indeed, who is there who would rather ſuffer his own Goods to be loſt than 
preſerve them, on the Condition of paying a Thing of a greater Price, than what he ſacrificed to ſave it? Laſtly, ſuppoſe, that 
the Borrower ſhould prefer the Preſervation of his own Goods before what he has borrowed, although they were of Wa Value, it 
would only follow from thence, that, ſin@he has only uſed his own Right, the Owner of the Thin borrowed, can lawfully de- 
mand nothing in this Caſe; as on, the other ſide, if he neglects to uſe his own Right, he can lay the Fault on himſelf only. Butit 
is ridiculous to affirm, that, becauſe he has preferred the Saving of the Thing borrowed before his own, that the Lender ought to ac- 
count to him for it, and make good his Loſs, ſince he recovers no more than his own. Wherefore Mr. Tit1vs concludes, that 28 
often as it happens, that there is not Time to ſave Two Things of equal Value, and alike expoſed, whicheyer of them he faves, it is 
ſo much the better for the Owner, and ſo much the worſe for the other. Ob/. on Lauterbach. Obſ. 392. Moreover, the Author, 
before quoted, might have alledged a Paſſage in Virgil, where the Word, Preferre, bears much the ſame Senſe, by a like Figure, 
as he $ wa" it doth here. Mr. NoopT makes uſe of it in his Obſervat. 1. ii c. 15. to explain another Law taken out of Ur- 
PIAN ; it is in Lib. xii. of the AZneids, where Juno ſpeaks to the Nymph Futurna, That ſhe was loved better than all his other Mi- 
ſtreſſes, now ſhe had vexed and perſecuted them all in her Power, Scis, ut te cunts PRATULERIM. See Servin, 
who, alſo, alledges a Paſſage in Saluſt of the like Import with Q. Curtius's, Lib. vi. c. 4. num. 18. Mare Caſpium dulcius ceteris. 
The Caſpian Sea is ſweeter tha? the other, as if there were a certain Sea of ſweet Water. See the Art of Thinking, Part II. e. 
10, Cc. where it is, proved, that, in Comparative Propoſitions, the Poſitive doth not always agree with both Members of the Com- 

riſon. Mr. NoopT treats upon this Matter more at large in his Julius Paulus, c. 7. where he produces other Examples of like 

ature. But, notwithſlanding all this, I do not think it neceſſary to join in the Explication of Mr. Tir ius upon theſe Words, 
Nifs forte cum poſit res commodatas ſalvas facere, ſuas prætulit, which is alſo found in the Receptæ Sententiæ of TFulius Paulus, |. 
2. t. 4. F. 3. with this Difference, that there he reads, rem commodatum & ſuam, the Singular for the Plural, as if this Mazim 
had paſſed into a general Rule, that every one is reſponſible for the ſmalleſt Faults (cu/pe I]] in ſuch TR as are bor- 
rowed for his own Advantage only. (See Dig ef. Lib. xiii. t. 6. Leg 5. F. 2.) The Lawyers look upon it as an Omiſſion, which 
amounts to the greateſt Fault and Neglect, for a Man to prefer the Saving of his own Goods before what he has borrowed, though 
there was no Way to preſerve both at the ſame Time, I is ſufficient, according to them, that he might have ſaved another's Good, 
if he would, and they have no regard to the Concurrence of the Intereſt of the Owner, who hath lent the Thing, and that of the 
Borrower. Ant. Faure goes ſo far as to ſay, in this Caſe, That he who ſaves his own Goods, rather than thoſe he borrowed, * 
guilty, not of ſimple Negligence but of Diſhoneſty. If UrrI Ax had only :ffirmed, that the Thing borrowed ought to be paid for, 
when it might have been ſecured, as well as a Man's own, he need not have added that Reſtriction, which was underſtood of it 
felf. It had been ſufficient for him to have ſaid, M/ forte res commodatas ſalvas facere potutrit, fince, whether he hath ſaved, ot 
no, the Thing belonging to us, that Circumſtance alters not the Nature of the Fault, ſince the ny borrowed might, at the ſame 
Time be ſaved We then ſee that the Senſe of the Words mentioned, comes to this: Unle/s he could have ſaved the Thing borrow: 
ed, though, to do it, it was neceſſary to loſe ſomething of his own, But here the Lawyers are not aware that they make a ſpec 
Caſe, which muſt be determined by ſome other Principle than their Culpa leviſſima, and ſince they will have the Owner of the Thing 
borrowed to bear the Loſs, when it 8 by Chance, and without the Fault of the Borrower, they ought to eſteem, 3 * 
Thing of the greateſt Force, the Impoſſibility of ſaving the Thing borrowed, without ſacrificing our own In 3. Every Body, in 
theſe Caſes, being led by a natural, and almoſt invincible, Inclination to prefer their own Intereſt to that of others. 


fore let us conſult what is ſaid, Note 2. pag. 489. where we ſhall find more natural and more coherent Deciſions of . 


4 This Reaſon, Mr. T1T1us, O8/er. on Puffendorf, 365, ſays, proves nothing, becauſe the Lender knows well, = 
1 to know, that theſe ſorts of Accidents may happen, and fo tacitly conſents that they be ſubje& to theſe Hazards, Dang "6 
Misfortunes. Otherwiſe it may be anſwered, that the Borrower had better have hired the Uſe of the Thing lent, wand” 
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CA. V. Of gainful Contrafts in particular. 491 
free Uſe of his Goods, he muſt be deprived of ling to run the Riſque of them, And thus I think 
the Perpetuity of them, which he had not been but that Law the 18. prin. and J. v. F. 4. & 7. D. 
upon this Account. Nor is there any Reaſon why commodati ought to be limited. Neither can I well 
he, rather than the other, ſhould bear the Bur- approve of what is ſaid in l. xix. D. dict. tit. which 
then of che Misfortune, ſince the other * was the does not ſeem to agree with what is ſaid in I. xii. F. 
Occaſion of it. The RomanLaw * gave the Lender 1. D. dict. tit. But yet if the Borrower, when he 
Damages, if the Loan was ſtole ; and yet ſuch a Rob- might have ſaved the Loan, preſerves ſomething 
bery might be committed without any Fault in the more valuable of his own, he becomes reſponſible. 
Perſon robbed. Indeed, if a Man, by Fire * For though no Man can blame him for letting that 
ſhould loſe all, and be reduced to extreme Poverty, periſh which was leſs valuable, yet ſince it might 
it would be inhuman to demand the Value of the have been ſaved, and was loſt for the Benefit of 
Loan; and ſince Fire, Shipwreck, and ſuch Chan- the Borrower, there is no Reaſon, why the Lender 
ces often happen, the Lender may be preſumed wil- ſhould ſtand to the Loſs ». + On the other ſide, 

It 

« Vid. D. ubi ſupra, I. 21, 22. d Vid. I. 5. F. 4. D. commodati. 


* 
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engaged to pay for the Thing borrowed, if it be ſpoiled without his Fault. But beſides, that there is almoſt ever a tacit Engage- 
ment, contrary to what is ſuppoſed, as I have ſaid Note 2. pag 489. It is in vain that M. James Gabriel Wolfius (in his Inflit. Furiſþ. 
Natur. printed at Hall in 1720, pag. 2Co.) affirms, that this can never be proved. He ſhould, at leaſt, have refuted the Reaſons I have 
brought, and which I ſhall bring new Arguments to ſupport. It is free, without doubt, for every one to lend, or not lend, what 
belongs to him, and to lend it upon ſuch Conditions as he pleaſes. No one can deny, but if he ſtipulates, that the Borrower ſhall 

him the Value, in Caſe the Thing is accidentally loſt, but the Bargain is juſt. It is certain, alſo, that there are many People wha 
would be glad to borrow on this Condition ; and even ſome who would chuſe to do it no otherwiſe, and would think themſelves very 


imptudent to defire a Favour ſo burdenſome to the Lender. They would make it a Point of Honour here not to take Advantage of 


the Benefit of thoſe Laws which diſpenſe with the Borrower from indemnifying the Lender for the Value of his Goods, when they 
are loſt without any Fault in the former. This being ſo, ſince we muſt neceſſirily ſuppoſe (though there was no previous Agree- 
ment, and the Civil Law had determined nothing in the Caſe) ſince, I ſay, we muſt ſuppoſe a tacit Agreement with Reſpect to the Loſe, 
which may happen by any unforeſeen, and inevitable Accident; the Queſtion is to know, which Preſumption is ſtrongeſt, whe- 
ther that which condemns the Proprietor to loſe his Goods, as the Conſequence of the Service he has done, or that, which makes 
the Loſs fall upon the Borrower, who has been indeed, though innocent, the Occaſion of its being loſt, by that Uſe of it which 
was freely granted him. We can only here regulate ourſelves by Conjectures drawn from the difterent Diſpoſitions of Men 
taking them as they really are. And it is principally to the Intention of the Prætor that we muſt have regard; for the Borrower, 
having the whole Benefit of the Contra&, can have no further Right, than what the Lender, who 1s abſolute Maſter of the Con- 
ditions, has given him. Now, I lay down as a Matter of Fact, That out of a Hundred, or a Thouſand Perſons who lend, there is 
hardly one who would do it, if he did not believe that the Borrower would indemnify him for his Goods, in whatever Manner 
they were loſt. There are few, who are acquainted with the World, but muſt be ſenſible of this. The more valuable the Thin 
lent is, the ſtronger this Preſumption will be. But there are yet other Reaſons, taken from the Borrowers themſelves ; for, though 
the Thing lent may be loſt, yet it may, alſo, be preſerved. Now they regard the former Caſe as very uncertain, and therefore think 
they run no great Hazard in indemnifying the Lender. Befides we ought to believe that the Borrowers live at Eaſe (for, if they are 
in Streights, we may preſume that the Owner of the Thing 8 would generouſly take upon himſelf all fortuitous Accidents) 
and ſo a no Reaſon to complain, ſince the Uſage of what is lent them gratis, either ſparesthem a Buying it, or is very advanta- 
geous, becauſe they could not, for the preſent, be accommodated any other Way, or, afterall, the Benefit may be thought equi- 
valent to the indemnifying againſt the Danger of unforeſeen Accidents. And it is more grievous for him who lends 5 loſe hi 
Goods to do a Kindneſs, than it ought to be to him who borrows, to reſtore the ſame 'Thing, or the Value, in Caſe any Accident 
happens, while he has them in Uſe. The Maxim uſed by the Roman Lawyers, upon another Occaſion, may be applied here. E- 
W. — r oe om Joun: * J. * t. 3. Teſtamenta quemadm. aperiantur. I. 7. FOR 
1 The Reaſon of it is clear, anſwers Mr. Tir ius, «bi ſupra, that when a Thing is ſpoi , 
muſt 2 to * A . — all Things elſe 3 See the Note 2 e ee e ee 
This is true; but then the Owner of the Thing borrowed, has freely conſented to it, as Mr. : 
uſually made on another Footing, as I have obſerved ſeveral Times before. The Laws of yo COS. 286 Loops 4 w 
if a Thing periſh, or be loſt, while it is in the Poſſeſſion of the Borrower, he muſt pay the Owner for it, as Mr 2 3 Is 
us in his Diſcourſe already quoted, De culparum preflatione in Contractibus, c. 2. F. 18. The ſame Po ok ph * 4 tells 
fame Law prevails in Scotland. See Not. in Digeſt. Tit. Commodati, as quoted by ScuiLTER, Exercit. 25. 4. 17. * 
Let us examine this Caſe. In Law 18. and Law 5. F. 4. 7. it is decided, That all Accidents without Dillic i l 
to the Account of the Propnetor, unleſs the Lender has been in Fault. See the Beginning of Not a "Sy The — 
Law bears, That if a Man, who has borrowed ſome Plate, ſhall ſend it back by one of his Slaves whom be belt 61 Ap be * 
and this Slave ſhall be either robbed, or tricked by Villains out of what was delivered to his Care the Lo: hall fall _ 
Lender. The Caſe in Law xii. F. 1. is this, A Man having lent a Thing ſends to re-demand it b a Perſon wh I * 14 
it, keeps it for himſelf, and eſcapes. Here they diſtinguiſh, whether the — has ſent a — Order to gi A "The 3 
Meſſenger, or whether he is contented to direct him, by Word of Mouth, to aſk for his Goods. Upon the 1 .: . ge to the 
ſay the Loſs muſt fall upon the Owner; in the laſt Caſe, upon the Borrower. The Contradiction which our A ber 5 3s be — 
theſe two Laws, is, That they decide in ſo different a Manner in two parallel Caſes. For if he who has ſent ba k Uh 4 9 
ed by one of his own Servants is diſpenſed from paying the Value, becauſe he thought him honeſt, and caref T7 hy ſh * 
be cqually indemnified when he delivers the Thing to a Perſon whom the Lender has ſent for that Purpoſ 7 H Ar 
ſon to believe himſelf as ſecure in the laſt Caſe as in the firſt, unleſs the Lender had before given him 2 C . 
For, if the Proprietor did not think his Meſſenger ſuch as the Borrower might confide in, h y h — NA 
r 5 8 » he ought not have charged him with a ver- 
1 , under this Pretence, he might eaſily get the Thing to himſelf. And how ſhall the Borrower k h 
ſpeaks Falſchood or Truth? To avoid being deceived, and expoſing himſelf to the Hardſhip of paying the Value th — — — 
has, is, not to deliver the Thing lent to any Meſſenger upon whatever Footing he comes And eb the Law ſu fes ha arr pra 
8 A to a 2 who _ * is ſent with an Order to receive it. Now a fraudulent Meſſenger will n 
upon his own Authority. Ant, Faure (Ration. pag. 625. upon this Law) following the com Okada of 
ters, affirms, That, in this Caſe, ſa much the worſe for e Interpre- 
this be ſo, the Diſtinction would be needleſs, ſince, 42 * Aki Pappen. Je r 1 
228 — the Deciſion of Law xx, is, in itſelf, ſo hard upon him who generouſly grants another the Uſe of his Goats, tha 
ently ſhews, into what ſtrange Conſequences the Roman Lawyers were drawn by ſuch looſe Principles 88 
4 Moſes there ſays, Fa Man borrow ought of his Neighbour, and it be hurt or die, the Owner the : bei uh 
29 for ads pes if the — 2 of with it, the Borrower ſhall not pay for it. Here we ſee a e 
l man Lawyers. For the divine Legiſlator only diſtinguiſhes whether the Owner of the Thing be * 
it was loſt or ſpoiled. If abſent, be ordains, That the O ſhall be i i r 
Fault, Whereas, if he was preſent, Mo/es ſo Oe 1202 06 GENS For Bis Laff, though. the Barrower wes tn to 
, nent, ppoſes he might, and ought to have taken Care of his own Goods, whi 
ger. Therefore the Lender, in his Abſence, is ſuppoſed to have i * nen heſaw in Dan- 
= Oy but to come upon the Borrower. Now this is exaRtly the Diflntion which our Aether obey = 8 29 7 
— PISCOPLUS, Iaſtit. 1heolog. lib. iii. cap. 12. $. 13. pag. 126, 127. As to the Law of the Dj + Sper otius. t= 
he entitles it Commodati wel contra, and it ſhould be D f it i : 3% cited here by the Au- 
, uld be Depoſiti, &c, As it is here determined, that Accidents are ſometimes to 


Put to the Account of the Perſon entruſting another, Mr, PurrExnoxy infagrms us, That there is more Reaſon that the Bor- 
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both Sides, the latter only on one. The Loan is it was not in his Power to prevent, and this v,. 
n for a certain Time or End; the Grant only nerally held in the Negative *, But, in my ge. 
uring the * Will of the Giver, The Receiver of we ought to diſtinguiſh, whether or no the 7 Ig, 
the Loan muſt make good all Damages; the Re- had happened, if the Thing had continued 585 
ceiver of the Grant only thoſe that happen by his * Owner's Cuſtody ; for if it had, no Reſtirur, the 
Knavery, or groſs Negligence *. due, but if it had not, it ſeems due in Equi 1 4 
It may indeed be doubted, whether the Receiver otherwiſe a Man's Generoſity and G * 


of a Loan is bound to ſtand to thoſe Chances which might be too expenſive to him, if, bean ae 


cy 4 the 
free 

Vi Wiſlemback ad D. Dip. 24. F. 19. d Vid. I. 13. t. 6. commodati, &c. & |. 19. & 1. 44. t. 
D. de oblig. & ad. 8 Gia Grot. I. ii. c. 12. F 13. n. 1. ; 4 r 1 


1 So the Digeſs direct, Precarium eſt, quod precibus petenti utendum conceditur tandiù, guamdiù is i conceſ/it ; 

43. t. 26, De | recario, Leg. I. PRs EF # : 3 e Li, 

So the Digeſts order, Mud adnotatur, quod culpam non preaftat is qui precario rogavit, ſed ſolum dolum fræſtat; quanuan i. , 
commodatum ſuſcepit, non tantum dilum, ſed etiam OR, Nec immerito delum ſolum preeflat is, qui precario rogavit , cum * 
Hoc ex liberalitate deſcendat ejus, qui precario conceſſit, & ſatis fit fi dolus tantum prefletur. Culpam tamen dolo fr oximam conti, _ 
merito dixerit. Ibid. Leg. 8. F. 3. See Cujacius Ou. 4. 7. But Mr. Tuomasrvus in hi Diſcourle, De culparum Pr : 
fone in Contrattibus. Chap. 1. F. 48, Cc. ſhews, that the Diſtindtion beween a Loan and Grant at Mill is grounded only . * 
Subtilties of the Roman Law, and that there is ſomething ridiculous, in the Reaſon, that ULI AN alledges here as well as in the ( "on 
—_ which he elſewhere makes between a Grantat Will, and Gifts between the Living. Lee the ſame Author in another Diskret 

e naturd precum Judicatarum, F. 20. C. Mr. Noodt in his Commentary, pag. 3:9, ſays, That he who has given the Uſer! 
Thing by Grant of Will, ſince he can re-demand it as often, and when he will, can onl; blame himſelf if he has done it whe þs 
has any Suſpicion of Negligence in the Borrower. But has he always ſufficient Reaſons for ſuch Suſpicions ? Beſides, the want of 
Limitation, of Time, or Uſe, is often in favour of the Borrower, ſo that it is left to his Diſcretion to reſtore the Thing withoy 
our aſking it. And after all (to judge by the ſole Light of Reaſon, independently of Authority) I ſee no real Foundation for the 
digious Difference the Roman Law places between the Engagements of him to whom we freely grant the Uſe of our Goods, in * 
terminate Manner, and thoſe of another to whom we lend them without any Conditions. It appears to me, on the contrary, t ; 
even by this, we reſerve to ourſelves the Liberty of reclaiming the Thing lent when we will; and therefore the Borrower ought to 
be attentive to have it always in a Readineſs to be reſtored. 

3 They are grounded upon this Law among others: 2uid werd Senectute contigit, vel morbo, wel vi Latronum ereptum ef, aut 
quid fimile atcidit, dicendum efl, nihil corum efſe imputandum ei, qui commodatum accepit, nift aliqua culpa inter veniat. Proinde 1 f 
incendin, wel ruind, aliguid centigit, wel al1qued de mnum fatale, non tenebitur, nifs forte, cum poſſit res commodatas ſalvas facere 
ſuas prætulit. Digeſt. Lib. xiii. t. 6. Commedati, wel contra, Leg. 5. F. 4. See, alſo, Leg. 19. & 1. 44. t. 7. b OBligat. & 
Action. I. 1. F. 4. But from theſe Words, Nifs forte, cum peſſit, &c. ſeveral Lawyers infer, That in a common Danger a Man 
ought rather to ſave a Thing borrowed, than his own Goods; and they add this Proviſo, If the firſt be not of leſs Value. Where. 
upon Mr. iris maintains, that theſe Words, ſuas prætulit, mean not, That he Choſe rather to ſave his own own Goods, than 
what he had borrowed, but only that when he could have ſaved both, he took not care of any but his own, and ſo it became his 
Fault. Indeed, ſays he, all that goes before, ſhews, that, UL»1ax will have the Borrower anſwerable for his own Negligence only 
and not for Caſualties, which he could not foreſee ; fo that theſe laſt Words muſt be explained by ſuppoſing ſome Circumſtance, by 
which it may appear, that the Borrower was in Fault; for he is not always obliged to prefer the Preſervation of another Man's 
Goods before his own. The Interpreters generally hold, that the Thing borrowed ought to be of a very great Value; for other- 
wiſe, if we ſave it with a Prejudice to dur own Goods, he who owes it ought to pay the Overplus. But this Determinaticn is 
plainly falſe ; for upon what Account is he, to whom the Thing borrowed belongs, obliged to pay the Value of that which is lol, 
to ſave his? He is in no wiſe the Cauſe of the Damage received; and he has not promiſed to indemnify us in Cafe ſuch a Thing 
happens, which are the Foundations of every natural Obligation to make good the Loſſes of any other Perſon; nor is there any 
Civil Law that authorizes ſuch a Determination. And, indeed, who is there who would rather ſuffer his own Goods to be loſt than 
preſerve them, on the Condition of paying a Thing of a 5 a Price, than what he ſacrificed to ſave it? Laſtly, ſuppoſe, that 
the Borrower ſhould prefer the Preſervation of his own Goods before what he has borrowed, zlthough they were of leſs Value, it 
would only follow from thence, that, ſin@he has only uſed his own Right, the Owner of the Thing borrowed, can lawfully de- 
mand nothing in this Caſe; as on, the other ſide, if he neglects to uſe his own Right, he can lay the Fault on himſelf only. hut it 
is ridiculous to affirm, that, becauſe he has preferred the Saving of the Thing borrowed before his own, that the Lender ought to ac- 
count to him for it, and make good his Loſs, ſince he recorers no more than his own. Wherefore Mr. TI ius concludes, that 2 
often as it happens, that there is not Time to fave Two Things of equal Value, and alike expoſed, whichever of them he faves, it is 
ſo much the better for the Owner, and ſo much the worſe for the other. Ob/. on Lauterbach. Ob/, 392. Moreover, the Author, 
before quoted, might have alledged a Paſſage in Virgil, where the Word, Preferre, bears much the ſame Senſe, by a like Figure, 
as he 4 — it doth here. Mr. NoopT makes uſe of it in his Obſervat. l. ii c. 15. to explain another Law taken out of Ut- 
PIAN 3 it is in Lib. xii. of the Æueidi, where Juno ſpeaks to the Nymph Futurna, That ſhe was loved better than all his other Mi- 
ſtreſſes, now ſhe had vexed and perſecuted them all in her Power, Scis, ut te cundis PRATULERIM. See Servin, 
who, alſo, alledges a Paſſage in Saluſt of the like Import with Q. Curtius's, Lib. vi. c. 4. num. 18. Mare Caſpium dulcius ceteris. 
The Caſpian Sea is ſweeter than the other, as if there were a certain Sea of ſweet Water. See the Art of Thinking, Part II. e. 
10, &c. where it is, proved, that, in Comparative Propoſitions, the Poſitive doth not always agree with both Memb-rs of the Com- 

ariſon. Mr. NooprT treats upon this Matter more at large in his Julius Paulus, e. 7. where he produces other Examples of like 

ature. But, notwithſlanding all this, 1 do not think it neceſſary to join in the Explication of Mr. Tir ius upon theſe Words, 
Nifs forte cum peſſit res commedatas ſalvas facere, ſuas prætulit, which is alſo found in the Receptæ Sententiæ of Julius Paulus, l 
2. t. 4. F. 3. with this Difference, that there he reads, rem commodatum & ſuam, the Singular for the Plural, as if this Maxim 
had paſſed into a general Rule, that every one is reſponſible for the ſmalleſt Faults (culpe leviſſime) in ſuch Things, as are bor- 
rowed for his own Advantage only. (See Diceft. Lib. xiii. t. 6. Leg 5. $. 2.) The Lawyers look upon it as an Omiſlion, which 
amounts to the greateſt Fault and Neglect, for a Man to prefer the Saving of his own Goods before what he has borrowed, though 
there was no Way to preſerve both at the ſame Time. It is ſufficient, according to them, that he might have ſaved another's Goods, 
if he would, and they have no regard to the Concurrence of the Intereſt of the Owner, who hath lent the Thing, and that of the 
Borrower. Ant. Fawre goes ſo far as to ſay, in this Caſe, That he who ſaves his own Goods, rather than thoſe he borrowed, 15 
guilty, not of ſimple Negligence but of Diſhoneſty. If ULy1an had only :ffirmed, that the Thing borrowed ought to be paid for, 
when it might have been ſecured, as well as a Man's own, he need not have added that Reſtrict ion, which was underſtood of it- 
felf. Ir had been ſufficient for him to have ſaid, M/ forte res commodatas ſalvas facere potutrit, ſince, whether he hath ſaved, ot 
no, the Thing belonging to us, that Circumſtance alters not the Nature of the Fault, ſince the Thing borrowed ＋ . at the ſame 
Time be ſaved. We then ſee that the Senſe of the Words mentioned, comes to this: Unle/s he could bave ſaved the Thing borrow: 
ed, though, to do it, it was neceſſary to loſe ſomething of his own, Put here the Lawyers are not aware that they make a ſpec 
Caſe, which muſt be determined by ſome other Principle than their Culpa /ewiſſima, and ſince they will have the Owner of the Thing 
borrowed to bear the Loſs, when it — . by Chance, and without the Fault of the Borrower, they ought to eſteem, as 
Thing of the greateſt Force, the Impoſſibility of ſaving the Thing borrowed, without ſacrificing our own Intereſts. Every Body, 
theſe Caſes, being led by a natural, and almoſt invincible, Inclination to prefer their own Intereſt to that of others. 
fore let us conſult what is ſdid, Note 2. pag. 489. where we ſhall find more natural and more coherent Deciſions of this ay 

4 This Reaſon, Mr. Tirius, O8/er. on Puffendorf, 365, lays, proves nothing, becauſe the Lender knows well, or at | 
ought to know, that theſe ſorts of Accidents may happen, and ſo tacitly conſents that they be ſubje& to theſe Hazards, Dang 
and Misfortunes. Otherwiſe it may be anſwered, that the Borrower had better have hired the Uſe of the Thing lent, _ * 
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Hab. V. Of gainful Contracts in particular. 491 
free Uſe of his Goods, he muſt be deprived of ling to run the Riſque of them. And thus I think 
the Perpetuity of them, which he had not been but that Law the 18. prin, and J. v. $. 4. & 7. D. 
upon this Account, Nor is there any Reaſon why commodati ought to be limited. Neither can I well 
he, rather than the other, ſhould bear the Bur- approve of what is ſaid in l. xix. D. di. tit, which 
then of the Misfortune, ſince the other * was the does not ſeem to agree with what is ſaid in J. xü. §. 
Occaſion of it. The RomanLaw * gave the Lender 1. D. dif. tt. But yet if the Borrower, when he 
Damages, if the Loan was ſtole z and yet ſuch a Rob- might have ſaved the Loan, preſerves ſomething 
bery might be committed without any Fault in the more valuable of his own, he becomes reſponſible. 
Perſon robbed. Indeed, if a Man, by Fire * For though no Man can blame him for letting that 
ould loſe all, and be reduced to extreme Poverty, periſh which was leſs valuable, yet fince it might 
t would be inhuman to demand the Value of the have been ſaved, and was loſt for the Benefit of 
Loan; and fince Fire, Shipwreck, and ſuch Chan- the Borrower, there is no Reaſon, why the Lender 
ces often happen, the Lender may be preſumed wil- ſhould ſtand to the Loſs *. On the other ſide, 
IT 
2 Vid. D. ubi ſupra, I. 21, 22. d Vid. I. 5. F. 4. D. commodati. 
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engaged to pay for the Thing borrowed, if it be ſpoiled without his Fault. But beſides, that there is almoſt ever a tacit Engage- 
ment, contrary to what is ſuppoſed,as I have ſaid Note 2. pag 489. It is in vain that M. James Gabriel Welfius (in his Init. Furiſþ. 
Natur. printed at Hall in 1720, pag. 260.) affirms, that this can never be proved. He ſhould, at leaſt, have refuted the Reaſons I have 
brought, and which I ſhall bring new Arguments to ſupport. It is free, without doubt, for every one to lend, or not lend, what 
belongs to him, and to lend it upon ſuch Conditions as he pleaſes, No one can deny, but if he ſtipulates, that the Borrower ſhall 
him the Value, in Caſe the Thing is accidentally loſt, but the Bargain is juſt. It is certain, alſo, that there are many People wha 
would be glad to borrow on this Condition ; and even ſome who would chuſe to do it no otherwi'e, and would think themſelves very 
imprudent to deſire a Favour ſo burdenſome to the Lender. They would make it a Point of Honour here not to take Advantage of 
the Benefit of thoſe Laws which diſpenſe with the Borrower from indemnifying the Lender for the Value of his Goods, when they 
are loſt without any Fault in the former. This being ſo, ſince we muſt neceſſ:rily ſuppoſe (though there was no previous Agree- 
ment, and the Civil Law had determined nothing in the Caſe) ſince, I ſay, we muſt ſuppoſe a tacit Agreement with ReſpeR to the Loſe, 
which may happen by any unforeſeen, and inevitable Accident; the Queſtion is to know, which Preſumption is ſtrongeſt, whe- 
ther that which condemns the Proprietor to loſe his Goods, as the Conſequence of the Service he has done, or that, which makes 
the Loſs fall upon the Borrower, who has been indeed, though innocent, the Occaſion of its being loſt, by that Uſe of it which 
was freely granted him. We can only here regulate ourſelves by Conjectures drawn from the difterent Diſpoſitions of Men 
taking them as they really are. And it is principally to the Intention of the Prætor that we muſt have regard; for the Borrower, 
having the whole Benefit of the Contract, can have no further Right, than what the Lender, who is abſolute Maſter of the Con- 
ditions, has given him. Now, I lay down as a Matter of Fact, That out of a Hundred, or a Thouſand Perſons who lend, there is 
hardly one who would do it, if he did not believe that the Borrower would indemnify him for his Goods, in whatever Manner 
they were loſt. There are few, who are acquainted with the World, but muſt be ſenſible of this. The more valuable the Thin 
lent is, the ſtronger this Preſumption will be. But there are yet other Reaſons, taken from the Borrowers themſelves ; for, though 
the Thing lent may be loſt, yet it may, alſo, be preſerved. Now they regard the former Caſe as very uncertain, and therefore think 
they run no great Hazard in indemnifying the Lender, Beſides we ought to believe that the Borrowers live at Eaſe (for, if they are 
in Streights, we may preſume that the Owner of the Thing — would generouſly take upon himſelf all fortuitous —2 
and ſo have no Reaſon to complain, ſince the Uſage of what is lent them gratis, either ſpares tliem a Buying it, or is very advanta- 
geous, becauſe they could not, for the preſent, be accommodated any other Way, or, aſter all, the Benefit may be Boat — equi- 
valent to the indemnifying againſt the Danger of unforeſeen Accidents. And it is more grievous for him who lends, n loſe his 
Goods to do a Kindneſs, than it ought to be to him who borrows, to reſtore the ſame Thing, or the Value, in Caſe any Accident 
happens, while he has them in Uſe. The Maxim uſed by the Roman Lawyers, upon another Occaſion, may be applied here. E- 
m"__ av HO oe one ou * — J. By t. 3. Teſtamenta quemadm. aperiantur. J. 7. * 7 
e Reaſon of it is clear, anſwers Mr. Tir ius, «bi ſupra, that when a Thing i 7 \ 
muſt 8 to * e 1 all Things elſe 228 See the Note dof my cars fro con baron 
This is true; but then the Owner of the Thing borrowed, has freely conſented to it, as Mr. Tir ius ſays i 
uſually made on another Footing, as I have obſerved ſeveral Times before. The Laws of the antient bbc. N 3 oe 
if a Thing periſh, or be loſt, while it is in the Poſſeſſion of the Borrower, he muſt pay the Owner for it, as Mr. T 4 1 
us in his Diſcourſe already quoted, De culparum preflatione in Contractib fv" 61g gg 
le: parum p a tractibus, c. 2. F. 18. The ſame Author obſerves, that the 
fame Law prevails in Scotland. See Not. in Digeſt. Tit. Commodati, as quoted by ScuiLTER, Exercit. 25. F. 1 4 
; Let us examine this Cale. In Law 18. and Law 5. F. 4. 7. it is decided, That all Accidents, without Dikindti 
to the Account of the Proprietor, unleſs the Lender . has been in Fault See th Beginning of N 8 
: ault. e Beginning of Not. 3. pag. 490. The xxth 
Law bears, That if a Man, who has borrowed ſome Plate, ſhall ſend it back by one of his Slaves, whom he beli 
and this Slave ſhall be either robbed, or tricked by Villains out of what was delivered to his Care, the Loſ ſhall he _— 
Lender. The Caſe in Law xii. F. 1. is this, A Man having lent a Thing ſends to re-demand it b a Perf, . h "h ; oo. 
it, keeps it for himſelf, and eſcapes. Here they diſtinguiſh, whether the Lender has ſent a wah . iv th The N 
Meſſenger, or whether he is contented to direct him, by Word of Mouth, to aſk for his Goods. Upon the Act 5 * ri Mpeg 
ſay the Loſs muſt fall upon the Owner; in the laſt Caſe, upon the Borrower. The Contradiction which A 8 — 
theſe two Laws, is, That they decide in ſo different a Manner in two parallel Caſes. For if he h h: 3 
od fy can of bis 8 : IS. who has ſent back what he borrow- 
y one 0 own Servants is diſpenſed from paying the Value, becauſe he thought him honeſt, and careful: why ſhoulc 
be equally indemnified when he delivers the Thing to a Perſon whom the Lender has ſent for that Pur fe? H oy IIs pat het 
ſon to believe himſelf as ſecure in the laſt Caſe as in the firſt, unleſs the Lender had before given him Er : C NA 
For, if the Proprietor did not think his Meſſenger ſuch as the Borrower might confide in hos h — evan on this Head : 
bal Meſſage, ſince, under this Pretence, he might eaſily get the Thing to himſelf And how Nh u che Bor . Nn 
- 3 5 £m * bo _ being deceived, and expoſing himſelf to the Hardſhip of Saks the Vakeo, che 1 — 
28, is, not to deliver the Thing lent to any Meſſenger u i 2 : 
give the Thing to a Perſon a: wn, a he is CE with — 1 poet Bu 9 . 1 * — 9 1 _ 
or * — 1 Loy 76 _ Faure (Ration. pag. 625. upon this Law) following the — 8 Anon 
's, afürms, 1 hat, in this Caſe, ſa much the worſe for the Borrower, ſince he only falls a Sacrifi ; 17 
this be ſo, the Diſtinction would be needleſs, ſince, whatever Way the So go dope err 
rower. Belidos the Dec! „ UNCe, ay the Affair happened, the Loſs would always fall upon the Bor- 
it ſufficiently ſhews, — 3 HOT One eee enen that 
Moſes there ſays, If a Man * 4. ou be of bis Net 3b — 1, ** ns: 2 re 
bo = it; 2 if the Oaæuner thereof be with it, the 8 4 to fo it oy bon A n _ 5 . 2 
me Koman Lawyers, For the divine Legiſlator only diſtinguiſhes whether th Owner of the Thi 1 
it was loſt or ſpoiled. If abſent, he ordains, That the O . mor tag Conn Of the Tang enn 
Fault. W - *, That the Owner ſhall be indemnified for his Lofs, though the Borrower 
gh e e Tee og i baron Owe f Me r bn. b. fn Dn 
no Remed , mes, ed to have intruſted the other. An as he could not ſave his Goods, 
wes its. Array 1 * Now this is exactly the Diſtinction which our Author makes, after Grotius. = _ 
"om ine Se. Aue J. ib. iii. cap. 12. . 13. pag. 126, 127. As to the Law of the Dipe/ts ci | 
„ heentitles it Coy a 1s cited here by the Au- 
Put to the 3 contra, and it ſhould be Depoſti, &c. As it is here determined, that — are . to 
of the Perſon entruſting another, Mr. Pr FEN DORE informs us, That there is more Reaſon that the Bor- 
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it is but reaſonable, that if any Expence has 


been laid out upon the Loan, beſides what was 
neceſſary for the Uſe of it, the Owner ſhould re- 
ay it *. | 
VII. A Chargeis * when we commit to another's 
Truſt and Cuſtody any Thing belonging to us, to 
be kept gratis. And here the Truſtee is bound to 
preſerve it diligently, and to return it upon * De- 
mand *, Yet ſometimes Circumſtances may ſo hap- 
pen, as to excuſe him from making a Return even 
then. A Charge. which you have received from a 
fober Perſon, you ſhall not + return when hs is drunk, or 
extravagant, or mad; for in ſuch a Condition he is 
not fit to make uſe of it. Nor ſhall you return it to 
Debtors or Slaves, whoſe Creditors aud Maſters lie in 
wait-for them; for this would not be to return, but to 
betray the Charge. Suppoſe a Man *, in his Senſes, 
leaves a Sword in your Keeping, and demands it 
when he is mad; in ſuch a Caſe, to reſtore it is a 
Crime, and the Reſuſal of it a Duty. What if you 
ſhould receive Money in Truſt for him, and then find 
that he is taking up Arms againſt his Country, would 
you return the Money! Certainly not, becauſe it would 
be againſt the Commonwealth, which ought to be pro- 
ferr'd. To reftore a Charge * is in itſelf a com- 
mendable Thing; yet all Times and Places may not be 
proper for it. Sometimes the reſtoring it may be as 
bad as the diſowning it. The Owner's Advantage 
ought to be conſulted, and if the reſtoring it tends to his 
Prejudice, it ought to be withheld. Ambr. Offic. I. i. c. 
alt. brings theſe Inſtances : ** It a Man, who had 
« entruſted Money to you, joins with the Barba- 
© 7jans againſt his Country; or, if any preſent be 


a Add. * I. 18. §. 2. D. commodati. 
e Vid. lib. 16. t. 3. Depoſiti, &c. leg. 1. princ. F. 8. 
© Philo Jud. de plantations Noach, 


lib. 16. t. 3. I. 1. F. 45, 46. D. depoſiti. 
I Vid lib. > t. 7. I. 1. F. 5. D. de obligat. F. act. 
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Cicero Offc. I. 3. 
i Declam. 245. 


Boox . 
** likely to rob him of it; or, if he be mad 
* cannot keep it, you ought not to reſts... © 
** Would it not be a Breach of Duty to give parked 
„Man his Sword ? Or to reſtore any thing "dro 
m 2 9 of him that loſt it?» , 
ut if I had agreed to call for the C 
a certain Time, I may, nevertheleſs, if ck 
change my Mind, and demand it © ſooner By; 
Paſſage in Quin#ilian * ſeems counter to this. 
Charges, ſays he, are depos'd to be return at D: 
mand; ſome ot ſuch a Time. How was thi; depo, 77 
To be paid you when you had left off being 5560 N 
gant : But when you demanded it, you had no- par 17 | 
with your Extravayancies, and therefore it wa, ; 
due; nor can he be ſaid to have broke his T ruſt 1 
refuſing to reſtore it at a Time, when you yourſelf af 
he could not be forced to it. To this I anſwer If ha 
that demanded it was the very Perſon that depoſed 
it, it ought not to be withheld ; but if another had 
depos'd it, ſuppoſe him whoſe Heir the Deman- 
dant is, the 7. ruſtee could not be obliged to reſtore 
i, . the Conditions required were perform. 
As for the Degree, it is allow'd on all Hands, that 
ordinary Diligence is ſufficient; for the Contrad is 
not for the Truſtec's, but the Deponent's Advantage 
and it is his own Fault, if he depoſes his Goods 
in the Hands of a careleſs Perſon : And for this 
Reaſon. the Truſtee does his Duty, if he takes the 
ſame Care of the Charge, as he does of other 
Things, and applies the ſame Diligence about tha: 
as about his own Affairs 7, be it never ſo ſmall . 
But ſince, in a Charge, ſome Offices of Friendſhip 


do 


* And 


> Defeſitum. 
* Vid. Iuſtit. I. 3. t. 15. & 1. 12. $. 3. D. depoſiti, ubi ſur: 
e. 26. 8 Vid. Sen. de Benef. |. 4. c. 10. A Vid 
* Add. Val. Max. I. 7. c. 3. F. 5. inter cæterra. 
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© rower ſhould indemnify the Proprietor for the Loſs that happens by a like Accident.“ See, alſo, Exod. xxii. 13, 14, Is. And 


d. I. 18. princ. D. commodati. 


1 80 he who has borrowed a Horſe, or a Slave, ought to maintain them at their own Charge; but if either of them become ſick, 
the Charge of the Cure muſt be borne by the Owner. Poſſunt juflze cauſe intervenire,ex guibus cum eo, qui accommodaſſit agi deberet : 


— 


weluti de impenſis in waletudinem ſervi factis, qnæwve poſi ſugam reguirendi, reduce ndign e ejus cauſa fatte Mt; nam cibariorun in- 

nſcr, naturali ſcilicet ratione, ad eum pertinent qui utendum accepifſet. Digeſt. ubi ſupra, F. 2. 

2 So the Dige/ts define it, Depoſetum eft, quod alicui cuſſodiendum alicui datum et. Si veflimenta ſervanda Palneatori data peri- 
erunt, fi quidem nullam mercedem ſervandorum veflimentorum accepit, depoſiti eum teneri, & dolum dumtaxat præſiare debere puto: qu 
i accepit ex conducto, Dig. 1. 16. t. 3. Depoſiti vel contra, Leg. 1. princ. & $. 8. See Mr. Douar's Civil Laws in their Ja- 
tural Order, Part 1. I. 1. t. 7. | 

3 Preterea & is, apud quem res aliqua deponitur, re obligatur (teneturque adtione Deprfiti) quia & ipſe de ed re, quem acctjit, 
re/tituenda tenetur, Inſtit. I. 3. t. 15. DPuibus modis re contrabitur obligatio, d. 3, See allo Digeſt. ubi fupra, Leg. 12. C. 3. 

4 Seneca's Words are, Depoſi um reddere per ſe res expetenda e: non tamen ſemper reddam, nec guolibet loco, nec quolibet trmpare. 
Aliguando nihil intereſt, utrum infgier, an palam reddam. Intuebor utilitatem cjus cui redditurus ſum, & nociturum illi dipoſitim 
negabo, I. 4. c. 10. de Benef. 

Ciceros Words are, © Neque ſemper depoſita reddenda; fi quis apud te gladium ſana mente depoſuerit, repetat inſaniens, 
« reddere peccatum ſit, non reddere officium. Quid ? ſi is, qui apud te pecuniam depoſuerit, bellum inferat Patriz, reddaing 
„ Depoſitum ? Non credo; facies enim contra Rempublicam, quæ debet eſſe cariſlima.” Plato explaining that Maxim of K. 

P g : P P 8 
onides, That Juſtice conſiſts in rendering to every Man his Due, ſays, A Thing entruſted, is due to him of whom we hold it; 
yet we ought not to reſtore it to him, if he be not in his Senſes ; becauſe among Men, who are not Enemies, this is not to ren- 
« der a Man his Due, when it may tend to the Prejudice both of the Giver and Receiver.” His Words are, Tr gig 7% &” 
norid lu, Nele, g eye Fu S1xa19Twns 3 Ort (ud Ts) 78 2d cpanopue Erdiow drodifinar Sixany ffi. — 4 
Aoy 8 FT 8 rο Aye, d dgTi £ALY , 7d, us TaAgtrd]a Firs Ti oTwer, wh Guy es vos dramas] Smed royal, x 
4% bb me TxT0 Es iv, © T&eparartlt)o Tols 8 N 9150 S pelde Tos iN dab Abu 11 Jr, aar,, 5 wi 
. Mar dre, lu d k, 3718 74 S H %idοαν, 3s av 78 Xguator doſed vu la de, ü eu, i d. 
o, %) n Ni, BA ien), eixe 5 ao, 6, 75 SmAajCdray , © d red ids. De Republ. l. 1. t. 2. This remarkable 
Authority may be added to what Mr. NooprT in his Probebil. Juris has alledg'd, J. 3. c. 2. 

6 The Words of the Digeſts are, Si depaſuero apud te, ut poſt mortem tuam reddas ; & tecum & cum herede tuo, poſſum depefts 
agere : peſſum enim mutare voluntatem, & ante mortem tuam deprfitum repetere. But this hinders not, but that we may refule to 
return our Truſt, unleſs he who put it into our Hands order'd it to be given to ſome third Perſon, after a certain Term of Iime. 
As for Example, If any one command us to deliver ſuch and ſuch a Thing to his Heir after his Death, unleſs he be debauch'd, 
And thus we may allow what 2in2i/zan hath ſaid here. For as for the Perſon who hath entruſted us, we cannot lawfully re- 
fuſe to deliver it at his Requeſt, I ſhall add, That, according to the Roman Law, when any one was charg'd to reſtore the 
Thing entruſted to him to a third Perſon, the Lender had no Action in Juſtice againſt this laſt, unleſs he was Heir to the Depo- 
fitary, who had receiv'd it upon ſuch a Condition. But the Emperor Diocl/:ffan and Maximianus remedied this Defect by a Lav 
of the Code, lib. ili. t. xlii. ad exhibend. leg. penult. Yee the Commentary of Mr. Noadt, on the Digeſt. pag- 360. 
799. 57 
4 The Words of the Digeſ are, © Sed is [apud quem rem aliquam deponimus etiamſi negligenter rem cuſtoditam amiſerit, 


A ſecurus eſt ;] quia enim non ſua gratia ac&pit, ſed ejus à quo accip't, in eo ſolo teaetur fi quid dolo perierit. Negligentiz = 
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CHAP. IV. 


do uſually intervene (for no Man depoſes but with a 
Friend, or one that he has a good Opinion of) I 
think, generally ſpeaking, that Care 1s required in 
the Management of a Charge, which diligent, in- 
duſtrious Men uſually take about their own Affairs. 
Nay ſometimes a more exact Care 1s neceſſary, not 
only when it is expreſly promiſed, but when the 
Condition of the Charge requires it, as if it be very 
valuable, or if one's whole Fortune depends upon 
it a, Which Carefulneſs does not conſiſt in having 
it Day and Night before our Eyes, but that we 
lay it up in the ſafeſt Place we can, and where 
it is likely to receive leaſt Damage. And there- 
fore although J ſatisfy the Laws of Friendſhip, if 
I take the ſame Care of my Friend's Goods as I do 
of my own, nor can any one in Modeſty deſire 
more; yet it is fit, when I cannot ſave both, that 
I neglect my own, if of little worth, to preſerve 
my Friend's that is more valuable ; for Inſtance, 
in a Fire, I ought to preſerve a Cheſt of Gold and 
other precious Things, or full of Deeds and Wri- 
tings of Moment, rather than ſome of my own 
poor Houſhold-ſtuff. But then the Deponent will 
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be obliged to pay me the Value of thoſe {tings 
which I ſuffered to periſh for the Preſervation of 
his, as well as other Expences and Loſſes received 
upon the Account of the Charge, But it a Man 
ſhould prefer the Preſervation of his own mean 
Goods to the more valuable Charge of his Friend 
(if it has not been covenanted to the contrary) he 
can be thought only to have! violated the Laws 
of Friendſhip and good Nature, and cannot be 
forced to make good the Value of the 'Thing ; for 
he is no Gainer by it, and the Intermiſſion of Acts 
of Friendſhip and good Nature does not oblige to 
the Reſtitution of what Loſſes may happen there- 
upon. But the Reaſon why the Roman Lawyers 
require a leſs Degree of Diligence in a Charge than 
in a Commiſſion, is, becauſe the latter is managed 
by our own peculiar Act, and which therefore we 
have in our own Power to direct in every little 
Circumſtance of it. But in the former no body de- 
ſires that I ſhould be obliged to fit up, and watch” 
by my Charge Night and Day, it being enough it 
I lay it up in a convenient Place, and never view 
it, unleſs when ſome particular Occaſion requires, 


* Add. Ambr. Off. I. 2. c. 29. 
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ce nomine ideo non tenetur, quia qui negligenti amico rem cuſtodiendam committit, de ſe queri debet, magnam tamen negligen- 
« tiam placuit in doli crimine cadere, J. 44. f. 7. De Obligat. & Aion. Leg. 1. F. 5. Quod Nerwa diceret, /atiorcn: culpam 
© delum ee, PROCULo diſplicebit, mihi veriſſimum videtur ; nam etſi quis non ad eum modum, quem hominum natura deſiderat 
« diligens eſt, niſi tamen ad ſuum modum curam in depoſito præſtat, fraude non caret; nec enim ſalvà fide minorem iis quam 
« ſuis rebus diligentiam præſtabit, J. 16. 7. 3. Depofiti, &c. Leg. 32. Mr. Themaſius, in his Diſcourſe De culp. pra. in 
Contract. c. 1. F. 42, obſerves very well, That 'tis not without Reaſon that the Roman Lawyers, who require of an Agent 
40 the greateſt Exactneſs, make not a Perſon entruſted anſwerable for the moſt groſs Negligence: For a Contract of e 
« is not made more for the Intereſt of an Agent, than a Thing entruſted of the Perſon to whom it is entruſted ; for a Truſt is a 
% kind of Precaution, by which a certain Perſon is obliged to keep what he is entruſted with.” Mr. Nocdt, in his Commentary; 
pag. 376, acknowledges, that it ſeems hard to require from an Agent the utmoſt Exactneſe, while we are contented to 1 
the Depoſitary anſwerable only in Caſe of Diſhoneſty, or a Negligence which reſembles it. But he aſſigns, as a Reaſon for this 
Difference, That, in a Contract of Truſt, there needs no more than to keep ſafe the Thing intruſted, for which the Honeſty of 
the Depoſitary is a ſufficient Qualification, Whereas the Execution of a Commiſſion requires a Skill and Care anſwerable to 
its Importance. Theſe the Perſon who gives the Commiſſion, is ſuppos'd to expect from his Agent by Right of Friendſhi ; 
and the Agent, on his Side, tacitly engages, by freely undertaking the Affair, in which he has no Intereſt, to ſerve hi 
Principal as far as poſſible. This Suppoſition is ſufficient to decide the Regulation of the Civil Law, but if we conf = 
the Law of Nature alone, it can afford no Ground for a general and ſure Rule ; becauſe it can only take place WI A 
perſonally offer our Services to him who needs them, and who might otherwiſe find People enough hd to 3 Fu 
the Commiſſions. But it happens full as often, That the Agent is himſelf applied to by the Principal d. in th ww 
the latter knows the Capacity of the f : pal, and, in that Caſe, 
pacity ormer, or he does not. If he knows it, why does he require any thing elſe? A 
Man would be very fooliſh to truſt an Agent implicitly, if he is willing to give him better Security. But if the Pri 
Cipal is ignorant o his Ability and Care, he can only blame himſelf if the Agent fails in his Commiſſion ue =_— 
could romiſe more than was in his Power. I therefore return to the Principle I have laid down, which, it muſt be on d * 
this Advantage in it, That it is equally applicable to all Contracts, by Virtue of which, any Perſon is entruſted "wil — 
Affairs of another. See Section 3. Not. 1. and $. 6. Not. 2. of this Chapter. By this Rule we avoid a great N — f 
perplex'd Diſputes, and reduce Things to ſuch a Footing as the common Buſineſs of Life requires. The Worid — " by 
too happy, if every Man, in theſe Caſes, would take care of another's Intereſts-with the ſame Zeal and Aſſiduity "egy "R's 
his own. It is true, that in both theſe Contracts we ought to take the greateſt Care and Exactneſs which we! F a — 
i.e. as J have explained it above, as much . Ich we are capable of, 
Goes exp as much as we would have for our own Intereſts, about Things we moit prize. The L 7 
iety and Neceſſity of Commerce engage us to it; ſo that any Man who leaves his Goods in the keepin of anoth ce 
expect it, If the Truſtee will not do all he can for him that depends on him, he ought to refuſe the I — ; — in ual 
willingly accepts it, tis juſt that he ſhould take the ſame Care which he would readily do in his own Caſe © OL PE PP 
Thomafius, in his Diſcourſe aforementioned, f. 44, does not think this Determination good; for h 
«« offend againſt the La H j 5 55 good; for he ſays, „We do not 
folfers th Laws of Humanity, unleſs there be no Engagement.” And ſince, according to our Autho | 
5 7 the Loſs of his own Goods to ſave a Thing of greater Value, with which he is entruſted, he may make * — . 
* x = Loſs : We muſt own, that in Strictneſs he is obliged to ſave a Thing committed to his Truft 8. Ex 4 * 
7 . Nu — to him, as he is, alſo, obliged to be at all neceſſary Expences to preſerve his Trull. = 1 
„„ REECE 82 _ mw, are out of the Extent of our Engagement to general Contracts. The Interferin : 
Exception, which may noe take . e W n * Ir taken in Hand, or Goods to keep, forms a des. 
o place ; but then it muſt be judged of by other Principles. I CE Ed ag 
neglect my own Affairs, tho' leſs conſiderable in themſelves 3 CET — am not indiſpenſably obliged to 
5 , er Man's, f Er 
on not _—_ engaged to ſuch a Preference, or the Nature of the Thing itſelf doth 4441 1 
. wy * in Rigour to ſave what is committed to our Charge, to the Damage of a Thing of a leſs * 
ck 4 1 ſides that, whatever Diſproportion there may be, if we conſider the Things in themſelves 
4 2 Homer Worth to the Truſtee than the other is to him who has entruſted it to hi n. He may have ſometi 
eaſily be _- dl R 2 — 2 or he may 1 a great Eſteem on it for ſome particular Reaſon, * 3 
at the ſame Time we do not think 3 yo” commonly engage to do all we can for the Security of our 'T ruſt, inaſmuch 45 
ſuffer the Loſs of 42 8 e Preſervation of our own Goods, we are not, properly ſpeaking, in Rigour obliged 
| for this Reaſon only, becauſe it is of leſs V NE eee ee 
dur keeping. To this we 4 dd — Ty eaſon only, becaule it is of lels Value than that which we have 
Preſence of Mind, for th A add, that, in the Trouble into which we fall by an unforeſeen Accident, we have not ſo h 
fave this or that. * Wo n "es part, as to conſider what Things are beſt worth ſaving, or if we ſhall have Time eno . bs 
of another , generally run to that which comes firſt into our Mind ; and as it 1s natural to think YM we 
Value, whoa hoo bag 8 5 It as an Injury, if we preſer the Preſervation of our 8 ge 
enn Goods, I conclude = . * is, alſo, very often hard to know whether we can preſerve our Truſt, tho? 4 e. 4. 
N ade, All muſt be left to the Conſcience and; Friendſhip of the Truſtee. 7. e bent 
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what is of leſs Value, 
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as I uſe to do with ſuch Things of my own . To 
the Law in Exod. xxii. 12. If it be flolen from him, 
he ſhall make Reſtitution unto the Owner thereof ; 
Grotius adds this Gloſs, Provided it be by palpable 
Negligence, which does not much differ from Kna- 
Tery *. 

It may bear a Queſtion, Whether the Truſtee 
may make uſe of the Thing entruſted with him? To 
which I anſwer, That if the Charge can poſſibly 
receive any Damage in the Uſe, he ought not to 
do it without the Owner's Conſent. Scævola in 
Gellius, l. vii. c. 1. He that uſes a Thing which 
% was ſimply committed to his keeping, or puts it 
to other Uſes than the Owner gave him leave, is 
* guilty of Theft ?,” But if the Thing be never 
the worſe for being us'd, as if I ſhould lay a filver 
Cup for Ornament on the Side-board, or make 
ſome uſe of it for the Entertainment of ſome extra- 
ordinary Gueſt, I don't ſee any Harm in this, pro- 
vided the Owner is not particularly concerned, that 
no Body ſhould ſee it, and the Tryfee knows that 
he is to ſtand to whatever Riſque it may run by be- 
ing ſo us'd, But when the Orener has lock'd or 
ſeal'd up the Charge, we ought not, upon any Ac- 
count, to open it *. Nay, a conſumable Commodity 
given in Charge, altho' neither lock'd nor ſeal'd up, 
may not be made ule of by the Truſtee *, unleſs he 
be able to reſtore the ſame in Quantity and Qua- 
lity upon Demand : For we are often in ſo great 
want of ſuch ſort of Things, that we cannot part 
with them on any Terms. Laſtly, *tis well or- 
dained in the Reman Law, that whoſoever ſhould 
diſown a Charge, which the Depouent, in Diſtreſs, 


2 Add. lib. 16. t. 3. I. 1. F. 36. D. depoſit. 
D. deprfati. 
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ſadia the Breach of this Duty was Capital, Nicolaus Dama cus, 


ft 
© Add. Ariſt. Prob. Sect. 29. Qu. 2. & 6. Alſo J. 1. $. 2. & 67. princ. D. de furtis, 


had repoſed with him, as be — " 
ad repoſed with him, as being in da | 
Shipwreck, Tumult, or ſuch fle ep 2 q 
double ; for ſuch inhuman Villany deſerves t , 
ſeverely * puniſhed, which does not ſcruple to 4 » 
a Gain of thoſe Men who are the Objects of C "My 
paſſion, Vid. l. i. F. 1, 2, 4, D. depofiti 1 wr 
Quinctilian, Decl. 245, adds, A Charge ons * 
to be reſtored the ſooner for being deiwerd 
** ſecretly and without Proof,” Add Exod. xxi 
7, 8, 9. Lev. vi. 2, Cc. Nay, I think it a — 
Crime to diſown or withhold a Charge, than * 
commit a Robbery; for here only Juſtice and ** 
perty are violated, but there F riendſhip and ood 
Nature to ſuffer ® Nor does it — the 
Crime, that the Tyuſtee, having the Charge put 
into his Hands, has an Opportunity of plays 
the Knave (which is otherwiſe tempting enough} 
laid in his Way; whereas the Thief has no rot 
Temptation, but of his own Accord ſeizes upon 
other Men's Goods, and, which is more, breaks 
in upon that common Security which makes eve 
Man's Houſe his ſafeſt Sanctuary. Nor is 4 
Guardian guilty of a leſs heinous Crime, who de. 
bauches an Orphan committed to his Tru, and 
received into his Houle ©, : 
Since the Keeping only is given gratis, it is 
plain that all the Expences laid out upon the 
Charge ought to be repaid, Upon which Ground 
it is rightly declared in the Digeſts “, That if ; 
Charge be received at Aſia, to be reſtor'd at Rome 
it muſt be at the Expences of the Owner, 107 of the 
Truſtee, | 


4 Lib. 16. t. 3. I. 12. prix, 
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But ſays Mr. Thomaſtus, ubi ſi pra, F. 43. © As there are divers ſorts of Affairs which require a different Care, and more 


8 
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c or leſs Application on the Part of the Truſtee; ſo there are divers ſorts of Truſts, which mult be differently kept, and with 


« more or leis Watchfulneſs. 


One ſort of Care we muſt have of an Houſe, another of a Slave or Domeſtick Servant, another 


« of a Jewel, or ſome other precious ay, another of ſuch Things as are not portable; and therefore we are ſatisfy'd to place 


„ them in a Court, or ſome ſuch Place, 


c. ſo that 'tis not true to ſpeak generally and without Reſtriction, 


That it i 


« ſufficient to put a T ogy, Sou a convenient Place ; and when that's done, we cannot any more conclude that a Truſtee is only 


« anſwerable for his Knavery and 


is Negligence, than we may infer, for the ſame Reaſon, that the Seller, before 


«« the Delivery of his Goods, is, alſo, reſponſible for his Knavery, and the ſame Degree of Negligence, and nothing elſe,” 


See above Not. 2. pag. 490. 


z Mr. Le CLERc fully ſhews, by the Connexion of the Difcourſe, that it is underſtood, that the Theft was committed 


either in the Sight, or with the Knowledge of the Truſtee. 


3 The Words are, Sive is apud quem res depoſita e, ed re utatur furtum commitit. 

4 Mr. Sac 's Deciſion upon a Caſe which he propounds in his Treatiſe of Friendſbip, appears a little too ſevere, not to 
ſay extravagant. I am nor afraid to ſay (theſe are his Words) that he, to whom a hundred Thouſand Livres are entruſted, may 
« not make uſe of them to ſave the Life of his Friend, who is fallen into the Hands of Pyrates, who threaten to take it 
« away, if that Sum be not paid by a certain Time. This is a Caſe, in which we ought to forget that we have any 
«« /Truſt, becauſe, in having ſuch a Sum entruſted to us, *tis as if we had none: For it is not lawful for us either to open or 
« force the Cheſt where it is. And if we dare do it, we commit no leſs Crime, than if we broke open our Neighbour's 
«« Houſe, and took that Sum; the only Difference is, that the Law puniſhing this laſt with Death, and taking no Notice of 
<« the other, leaves our Puniſhment to Infamy, tho', in the main, 'tis the ſame Thing. The Sum entruſted, is in the 
« Hands of the Perſon truſted, not as it were in his Houſe, but in his Houſe to whom it belongs; and ſo wher the 
« Truſtee makes uſe of it, he ſteals it no leſs than if it were not entruſted to him, or that he took it out of the Houſe of 
„ the true Proprietor.” Pag. 125, &, This Author does not diſtinguiſh whether he be able or not to pay the Sum entruſted 
10 him, which he made uſe of to ſave the Life of his Friend; all that he ſays tends only to prove, that, let the Reaſon be 
never ſo important and preſſing, for which the Thing entruſted is made uſe of, he is guilty of Theft for this alone, that he 
made uſe of what he had in keeping. But this is one of the Caſes of Neceſſity, which are above the common Rules, and whoſe 
Exception is included in all Engagements. Whatever a Man can do for himſelf, he can certainly do the ſame in the like Cir 
cCumſtances for his Friend, who is his ſecond ſelf; and we ought to have ſuch a good Opinion of him who truſts us, as to be- 
lieve that he would lend us his Money for that Uſe freely, and fo he may be thought tacitly to conſent to it. I proceed farther, 
and ſay, That ſuppoſing the Sum depoſited be inconſiderable, in reſpect of the Eſtate of him to whom it belongs, J cannot 
ſee but that it may be made uſe of to ſave the Life of a Man and a Friend, tho' we do not think him rich enough to pa ſo 
great a Sum under a long Time, if ever, If it be allowable, as I have prov'd above, J. 2. c. 6, not only to take the Goods0 
another, but, alſo, to run the Hazard of one's Life to preſerve his, is it not much more excuſable to take the Liberty of diſpoſing 
of a Thing truſted to us, in ſuch a preſſing Neceſſity of a Friend? And yet there is a great deal of Difference between - 
Aion and that of a Man who robs to fave his Friend; for this laſt commits a manifeſt Violence and Injuſtice, wheres bs 
other only makes ufe of the Opportunity that Providence has given him, where he may preſume upon the Conſent of bin 
who has committed that Money to his Keeping. It is here juſt as if a Man, being purſu'd by his Enemies or Thieves, 
the firſt Horſe he lights of to make his Eſcape, tho' the Maſter is neither preſent, nor knows it. 

s The Words of the Digeſts are, Pretor ait, quod 
fit, in fimplum, ex earum autem rerum, u ſupra compr 
creſcit perfidiæ crimen. 


* * 4% * * * ＋ 7 
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Of chargeable Contracts in particular; and, Firſt, of Bartering, Buying 
and Selling. 


1. Of Exchanging or Bartering. ; 

11. Nen a Contract of Buying and Selling is com- 
pleat. ; 

111. Of the Loſs or Gain of a Thing ſold. 

iv. Of Agreements commonly join'd with Sales. 


I. F chargeable Contracts, Bartering is deſerved- 
ly eſteem'd the Chief; for in antient Times *, 
before Money was found out, there was no other 
Method of maintaining Commerce. The Dutch 
made uſe of the ſimple and antient Way of Barter- 
ing Commodities, Vid. Tacit. de Morib. Germ. c. 
*, Now Bartering may be made two Ways; ei- 
ther the Commodities may be valued for Money, 
and then, inſtead of Money, exchanged for one 
another ; or the Commodities may be immediately 
compar'd together, The ft ſort is, in a manner, 
Buying and Selling, for here the Things are rated 
according to their Prices on both Sides; which 
Sort of Bartering is at this Day very frequent. 
And therefore there is no Reaſon to conclude, 
that pure Bartering was in uſe at the Time of the 
Trojan War, as moſt do from that Paſſage in Ho- 
mer, Iliad. u. v. 472. 


Erde dp oiriCorlo dE, Ax, 
ANA jpiv yaahrd, anno d" arvort ord ngo, 
ANN It pivols, danor d” aujToion Prtonry 
ANA d dvd eamides ot. 


The Grecian Chiefs their chearful Bowls prepare, 
And barter Braſs and Steel for ſumptuous Fare. 
Some truck with Slaves or Skins of aughter*d Kine, 
And ſome the Ox itſelf exchange for Wine. 


For, ſays Pliny *, 1 wiſh we could quite lay aſide the 
Uſe of Gold, which all good Men ſpeak againſt, and 
which was found out to the Deſtruction of Mankind. 
How much happier was it when one Thing was ex- 
chang' d for another? As (if Homer may be believed) 
was done at the Time of the Trojan War : For then, 
1 ſuppoſe, Commerce was ſet on Foot for the Conve- 
niences of Life, He tells us, That ſome purchas'd 
with Hides, ſome with Iron, others with Plunder: 
Tho” he himſelf was an Admirer of Gold, yet he ſo 
rated Things, as to make Glaucus exchange his gol- 
den Arms of a hundred Oxen Pi ice, for Diomedes's of 
nine. Hence it is, that the Fines inflifted by the old 
Laws conſiſted of Cattle, even at Rome. Indeed, at 
this Day, nothing is more common than for Soldiers 
to exchange their Booty for other Commodities; for 
their Booty does not always conſiſt of Money, and 
they do not ſcruple to take other Things which come 
in their Way. And therefore it does not follow, 
that Money was not in Uſe at the Time of the Tro- 
Jan War, becauſe the Soldiers purchas'd Wine with 
their Plunder : Nay, there is mention made of Ta- 


dee Grot. B. 2. c. 12. F. 3. n. z. . 
Vid. Lib. 18. t. 1. I. 1. B. decontrah. empt. _ 
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v. What the Buyer ought to perform to the Seller, 
and e contra. 

vi. Of Buying in Hope and Expectation. 

vii. Of Monopolies. 


lents of Gold in Homer; for in 1liad. . v. 122. A. 
gamemnon promiſes to give Achilles qe H vd 
alla, Ten Talents of Gold, & Odyſſ. 9. v. 393. Each 
of the Pheacian Princes gives U'yſſes euro T4xa:]oy 
7H -, A Talent of venerable Gold. And altho* 
that Gold in Oavſſ. 5. v. 11. is call'd, eco rox ꝗ 
Jan, yet it is not probable, that all Gold was 
then wrong ht, or us'd only for Cups and ſuch fort of 
Veſſels. Nor does it appear why Homer ſhould give 
ſach a Veneration to Gold, if it had not been then 
the Standard Price of other Things. Beſides, eu- 
Jai u may ſignify any Materials capable of being 
finely wrought upon, As for Homer's calling Glau- 
cus's golden Arms ian, or worth an hundred 
Oxen, and Diomedes's Braſs ones, &redCorz, or worth 
nine Oxen, without doubt he did it, becauſe, in old 
Time, the greateſt Riches conſiſted in Cattle, of 
which Oxen being the chief, becauſe of the abſolute 
Neceſſity of them in Husbandry, it was uſual to refer 
the Price of other Things to them; which common 
Way of ſpeaking did not immediately grow out of 
uſe, after Money had been made the Meaſure of all 
Things. And therefore it is obſery*d ©, that Mai- 
dens, who by reaſon of their Beauty recewed great 


Preſents from their Gallants, were call'd r2g9%yu; 
dageriCoiag, Virgins who gain Oxen : But granting 


that coin'd Money was not then known among the 
Grecians, yet the Uſe of Gold and Silver, by 
Weight, might poſſibly have obtain'd in Commerce. 
Indeed, that many Nations uſed Money before the 
Trejan War, is plain enough ſrom Holy Writ. 
This Place of Homer puts me in mind of the 
Controverſy between Caſſius and Sebinus , Whether 
before Money was in uſe, or now, ſince the Uſe of it, 
it might be call d Selling, if v. g. I ſhould give my 
Cloak for a Coat ? Sabinus aſſerted that it was, from 
this Paſſage of Homer, as if the Grecian Army had 
bought Wine with . Braſs, Iron, and Men; but 
oli eg does not properly ſignify to buy Wine, but 
to procure it by any means whatſoever, as among 
the Latines, pabulari, lignari, frumentari, ſignify 
to forage, to get Mod, and Corn by any Method 
whatſoever *, The other Opinion indeed ſeems 
more feaſible, becauſe it is one thing to 2%, ano- 
ther to ſell, the Buyer one Man, the Seller another; 
the Price one Thing, and the Commodity another ; 
but for the ſame Man to be Buyer and Seller, and 
the ſame Thing both the Commodity and Price, 
ſeems abſurd. But to this we reply what we juſt 


© As Dydimus remarks, ad Hom. II. C. v. 36. 


* al 


as PC 


— 


See about this Diſpute Mr. Gravina, Profeſſor of Law at Rome, his Origi 's Civili | 
ans Mr. , 7 gines Juris Civilis, I. 2. p. 248, c. 
„ this Opinion the Digeſts ſpeak thus, Sed verior eff Nerve & Proculi ſententia, 1 =. emptionem hoc efſe. 
ut aliud e vendere, aliud emere, alius emptor, alius wenditor : fic aliud of pretium, aliud merx, quod in permutatione diſterni 


non potefl, uter emptor, uter venditor fit. Dig. ubi ſupra. 
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49 6 Of chargeable Contracts in particular; and Book v. 


now ſaid of the two Sorts of Bartering ; for if we 
ſuppoſe the Things to be firſt rated by Money, the 
Buying will be reciprocal, and therefore not abſurd 
for the ſame Perſon, in a different Reſpect, to be 


both Buyer and Seller. 


Under the Name of Bartering may be brought 
the reciprocal Donations which commonly paſs be- 
tween Friends; which not being à Contract, do not 
require Equality. And to this may be referr'd the 
Changing of Arms between Glaucus and Diomedes *, 
which, for the Inequality, may perhaps be ſtil'd 
Fooliſhneſs on Glaucus's Side, but cannot be calPd 
Injuſtice in Diomedes. Maximus Tyr. Diſſert. 23. 


Contract of Buying and Selling has 
Uſe :, whereby the Property of a Thins! 8 * 
Right equivalent to it, is acquir'd for a certain 8 — 
of Money: And here the firſt Enquiry is * 
the Contract is ſo compleated, that nothing remain , "0 
that the Seller relinquiſh the Thing, and the Buyer tak 
Poſſeſhon of it ? According to the Roman Law : 
the Contract is compleated as ſoon as both 8 
have agreed upon the Price; and then the 5 
can force the Seller to deliver up the Thing and 
the Seller can oblige the Buyer to take it, nds 
pay down the Price immediately, or at the Time 


appointed *, 


But the Contract may be incompleat, and not ca. 


ſays, Glaucus rated his Purchaſe from the Occa- 
„ fion, not according to the real Value.” And pable of bearing an Action, either upon a general 
again, Diſſert. 24. Nor had he who receiv'd or a particular Account. The Firft is, when the 
the golden Arms more than his Due, nor he Buyer and the Seller *+ are not agreed, but till en- 
* who receiv'd the brazen leſs ; but both did gene- deavour to bring ne another to their own Terms: 
* rouſly ; the Inequality of the Matter being made where they are both free to give back and break off 
* up with the Equality of the Delign that each the Bargain, having not yet contracted an Obliga- 
* had of obliging the other.” Add. Iſocr. ad tion, provided there be no Deceit nor Deſign in ei. 
Nicocl, in prizc. Among the Rryfſians there is a ther Party to elude the other, which indeed obtain 
Market for holy Images, which they do not pre- in all Contracts. The Latter is, when the Bargain 
tend to /e!/, but to exchange for Money *®. turns upon ſome Conditions © either expreſſed or 

II. But ſince Money has been introduc'd, the underſtood ; as if the Ware is firſt tobe ſeen or taſt- 


1 Vid. Hom. II. d. 1. b Olearius itin. Perſ. |. 1. c. 1. © Add. lib. 19. t. 5. D. de preſcript. verbis, &c. Leg 
5. F. 1. Sine pretio nulla wenditio eff. Lib. 18. t. 1. & 1. 19. 1. 34. f. 5, 6. I. 35. F. 1, 5, 6, 7. D. de contrah. _— 8 
4 Vid. D. ibid. Leg. 35. F. 1. Vid. D. ibid. Leg. 7. F. 1. See above in B. 3. Ch. 8. : 


1 


— 


* 


Max. Tyrius's Greek is, Our 38 re 79 NC by. $euvrds mMiov, AT To) dXARERAY 6 xανẽ,zg, A A dugrien; 
vg Ne ExdTEER fv MY view ü VANS, 19 Facim Th yroun lovivra., See Mr. Davis's Notes on it. We may, allo, add here 
That by the Roman Law an Exchange is a Contract without a Name, for which there lies no Action in Juſtice but the Delivery 
of the Thing exchanged is made on both Sides, and ſo, he who firſt gave the other a Thing to exchange may retract, tho, if 
he inſiſts upon it, the other js indiſpenſably oblig'd to keep his Word, and to give what he has promiſed on his Side. Go 
Digeſt. 1. 19. t. 4. De rerum permutatione, and Mr. D 04 a T's Civil Laws in their Natural Order, Part. 1.1. 1. t. 3. 

2. The Words of the Digeſts are, Et fi quidem pecuniam dem, ut rem accipiam, emptio & wenditio eft. So we may fell a Service, 
an Inheritance, a Debt, in a Word all Sorts of Rights, Names, and Actions. See Digeſt. De hereditate, vel actione wendita, 
I. 18. t. 4. 

3 Altho' the Buyer pays nothing down, nor gives any Earneſt. E, autem emptio Juris Gentium, & ideo conſenſu peragitur, & 
inter abſentes contrahi poteſt, & per nuncium & per literas, Digeſt. de contrahenda Emptione, Leg. 1. F. 2. -Emptio & wenditis 
contrabitur fimulatque de pretio convenerit : quamwvis nondum pretium numeratum fit, ac ne arrha quidem data fuerit, Inſtit. I. 3. t. 24, 
princ. See alſo Digeſt. abi ſupra, Leg. 19, 34. F. 6. & 35. F.-5, 6, 7. 

4 As when they have not agreed upon the Price, but only have ſaid, We ſhall agree, I'll fell it at a reaſonable Price, &. 
It is the ſame, according to the Reman Lawyers, when we ſay, I'll ſell it for what you pleaſe, for what you think reaſonable, Cr. 
Illud conſtat imperfectum ¶ e negotium, cum emere wvolenti fic venditor dicit, QUANTI VEIIS, QUANTI EQUUM PUTAVYER1, 
QUANTI Z@STIMAVERIS, HABEBIS EMPTUM. Digeſt. ibid. Leg. 35.4. 1. Some aſk, Whether a ſimple Contract to ell or buy, 
is any way obligatory by the Law of Nature and Nations? Mr. Thom asvs, in his Diſcourſe De Arrhis emptionum, F. 23, denies 
it abſolutely ; and the Reaſon, ſays he, is clear, . Becauſe there is only a looſe Conſent which is come to no Determination, and 
„ which gives no Right to him to whom the Promiſe is made, to demand any Thing: For what would he claim? Would he 
„ ſay he = bought or ſold any thing actually? But if one has no Mind to fell, 'tis eaſy to evade his Promiſe by exacting an 
«© enormous Price, or by annexing ſuch Conditions as we think fit; and if the other has no Mind to buy, he can as eafily get 
«© off by very ſmall Offers, or by engaging the Seller to very hard Terms. Or how can a Man pretend to an Indemnification, 
* ſince there is neither any Goods ſet out, nor Price fixed; and the one hath nothing to do but to declare that he is ready t 
* conclude the Bargain, if the other reſolves to go on with it; and, to take away all Ground of Complaint, he may alledge 
« that the other has broken his Word, and ſo lay all the Blame on him that the Bargain is not compleated ?” But if we wil 
judge of the Thing by the ſole Law of Nature and Nations, I do not not think that any Man can come fully into the Sen- 
timents of Mr. Txomas1us. I diſtinguiſh here between an uncertain Promiſe, which neither ſignifies any thing, or en- 
gages any Man, and a real Promiſe, upon which the Perſon, to whom it is made, may depend, which nevertheleſs may have 4 
— Effect, tho? ſubject to Failure. The firſt ſort may be eluded after the Manner that this able Lawyer hath repreſented, be. 


| cauſe we have promis'd ſo far only as we pleaſe to keep it; and ſo he, to whom the Promiſe is made, has no Right, but tht 


other ought certainly to be explain'd ſo, as not to come to Nothing, and the Promiſer cannot elude it at his own Pleaſure, 
Let us clear this by an Example; I ſee a Thing uſeful to me in another's Poſſeſſion, and aſk him whether he'll fell it me! 
He anſwers, Vea. Whereupon I go away without bargaining, or requiring him to lay it aſide for me. In this Caſe 'tis pla, 
that if the Owner of the Goods ſells them to another, or refuſes to ſell them to me when I come again to defire it, de 
does me no Injury, for he is under no Engagement to me, no otherwiſe than that we might have agreed, if I had 
that Inſtant bargained ; but ſince I neglected it, tis ſo much the worſe for me. And this hath chiefly a Place, when he vio 
declared his Price, at that Inſtant, is a Trader by Profeſſion, and deals in Things of that Nature; for we know well, that 
if we do not take ſuch Men at their Word, when they offer to ſell a Thing at ſuch a Price, we do nothing ; by am 
reater Reaſon they are free to ſell, or not, when nothing is ſaid. But ſuppoſe that I ſay to a Tradeſman by Profeſion 
May I depend upon it that you'll ſell me ſuch or ſuch a Thing? And he thereupon poſitively promiſes me that he'l| keep l 
for me, then he tacitly engages that he'll ſell it me at a reaſonable Rate, if I deal with him for a Thing whoſe Price often valle 
or at the uſual Price, if there be any Rule for it ; provided that I come ſoon to buy it, or in the Time agreed on ; for if 1 
the Time paſs, or, if it not being ſet, I ſtay a long Time before I come again, the other Contractor is releaſed of his Word, 
by reaſon of the Occaſions which he may loſe of ſelling his Goods to Advantage ; for before this he was not free to recant, be 


© cauſe I might fail of accommodating myſelf elſewhere. Add here what I have ſaid upon Grotius, Lib. ii. Cap. xil. 5. 


Not. 5. LS . 
5 The Words of the Digeſts are, Conditionales autem venditiones tunc perficiuntur, cum impleta fuerit conditio. But this 1500 
appropriated to a Bargain of Sale only. All forts of Agreements follow the ſame Rule. See what is ſaid above, Lib. 3. 4 
Sod ſi ſub conditione res venierit, ſay the Roman Lawyers, fi quidem defecerit Conditio, nulla eft Emptio, ficuti nec eft Sti 
Pigelt. 1. 18. t. 6. De Periculo & Commodo Rei venditz. Leg. 8, 4 


1, for here the Bargain goes upon a Suppoſi- 
tion, that the Thing will not only appear as the 
Seller had repreſented it, but that it will then pleaſe 
too. For indeed the Knowledge of the Thing is 
always neceſſary for the determinin of the Price ; 
and it is imprudent to buy without ſeeing it, where 
we cannot depend upon the Word of the Seller. 
The determining of the Commodity by Weight, 
Meaſure, or Number *, is not properly a Condition 
of Sale, unleſs the Thing be ſo, as not to ſerve my 
Turn, but in ſuch a Quantity, However, for put- 
ting the Contract in Execution, it is neceſſary to 
meaſure, number, or weight '; for we cannot other- 
wiſe ſpecify the Thing, and ſer it apart from thoſe 
of the * ſame ſort. Nor, without this Meaſuring, 
can the Goods be deliver'd, or Property tranſ- 
ferr'd ; for I have no other Way of determining 
what belongs to me, and what to the Seller. Some- 
times indeed we buy at a Lump ; and then Mea- 
ſuring is only for Experiment, not for the Rating of 
the Commodity; for, in that Caſe, the Meaſure 
does not precede the Delivery; it being one thing 
to ſell this Veſſel of Wine which holds ten Gallons, 
and another to ſell ten Gallons out of this Veſſel +, 

Laſtly, the Bargain is incompleat, if the Parties“ 
particularly agree to have one another's Conſent 
expreſs'd in Writing, and the Writings be not yet 
finiſh'd. But 'tis another Thing, if this Writing 
is deſign'd only for a Help of the * Memory, or 
an Evidence of the Thing. What the Hebrews 
obſerv'd, in relation to this Contract, is curiouſly 

a Vid. D. 251 229 34. J. 5; 


wiſe all other Compacts, 7. 
 wenditione frincip. 


* 


char. V. Firſt, of Bartering, Buying and Selling. 


b Vid. D. ubi ſupra. 
id. C. lib. 4. t. 21. De fide inftrumentor. xc. Leg. 17. Vid. Inſtit. lib. 3. t. 24. De emptione & 
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taken notice of by Selden, De J. N. & G. ſecund. 
Heb. I. vi. c. 1. & 4. Add a Place of Theoph. in 
Stobeus, Serm, 42. | | 

III. And here we muſt take ſpecial Care to di- 
ſtinguiſh between the Contract itſelf, and the Exe- 
cution of it. The Contract is compleated as ſoon 
as the Commodity and Price is agreed upon, pro- 
vided there be no Condition added, that can ſuſ- 

end the Obligation, or any thing elſe, that can 
E room for either Party to recede from the Bar- 
gain; but the Execulion of the Contract conſiſts in 
the actual Delivery of the Money by the Buyer, 
and of the Commodity by the Seller. It is indeed 
moſt natural, that, as ſoon as the Contract is com- 
pleated, it ſhvuld be put in Execution; or that, as 
ſoon as the Price is agreed upon, the Buyer ſhould 
deliver the Money, and receive the Commodity z 
which they call Tructing with ready Money . Vid. 
Plaut. Aſin. AZ. I. Sc. iii. v. 47. As, alſo, Plato 
de Leg. I. xi. in his Commonwealth enacts, That 
e whatſoever is bought and ſold, be done in ſuch 
« a certain Place of the Forum, the Seller deliver- 
ing the Commodity, and the Buyer paying down 
& the Price immediately.“ 

But when there is ſome Time between the Com- 
pletion of the Bargain; and the Delivery of the 
Thing; it may be demanded to whom the Damage, 
or the Profit of the Commodity belongs in the mean 
Time, to the Buyer or to the Seller ? 7 'Tis well 
known that the Roman Law, as ſoon as ever the 
Bargain is compleated, imputes the Riſque of the 


This not only reſpects Contracts of Selling, but like- 


1 Guftus enim ad hoc proficit, ut improbare liceat, Digeſt. lib. 18. tit. De contrah. empt. Leg. 34. F. 5. D#ffcile autem eft, ut 
uiſquam fic emat, ut ne deguſtet, Ibid. tit. 4. De periculo & commodo rei venditz, Leg. 4. 1. The Decifions of the 
wyers upon the Caſes reported here, are conceiv'd in a very perplex'd Manner. See M. Nood!'s Commentary, pag. 414, as 


well as the Obſervations of the deceas'd M. Be Cap. viii, ix. 


2 As for Example: If I buy ſome Cloth for a Suit, and the Piece holds not out ſo many Ells as it ought. 
3 $7 id, quod wenierit, appareat, quid, quale, quantum fit, & pretium, & pure venit, perfe&ta eft emptio. Digeſt. De periculo 


& commodo Rei venditz, Leg. 8. princip. In his que pondere, numero, menſurdve conſtant, 


ft omne wvinum, wel oleum, 


wel frumentum, wel argentum quantumcungue efſet, uno pretio venierit, idem juris eft, quod in ceteris rebus. Yuod fi vinum ita we- 
nicrit, ut in fingulas amphoras ; item oleum ut in firgulas metretas ; item frumentum ut in fingulos modios, item argentum ut in fin- 


gulas libras certum pretium diceretur 


& de his qua numero conſtant, fi pro numero cos por m pretium fit tatutum. Sabinis & 


Cafſins tunc perfici emptionem exiſiimant, cum ad numerata, admenſa, adpensave fint ; quia wenditio ſub hac conditione wvidetur fiert 
ut in ſingulas metretas, & modios, & libras, quos quaſcbe admenſus eris wel appenderis, Lib. 18. t. 1. De contrah. empt, &«c, Leg. 
35. F- 5. Here, however, as well as in Bargains of conditional Sale, we cannot retratt after the Things bought, are . 


weigh'd, or counted. 


+ This is not appropriated to Sales, but to all ſorts of Agreements. Contractus wenditionum, wel permutationum, vc Donatin- 


nm, quas intimari [uon] eft neceſſarium, dationis etiam Arrharum, vel alterius c:juſcunque cauſe, [quas tamen] in ſcriptis eri 
placrit, tranſationum etiam, guas in inflrumento recipi convenit, non aliter vires habere fancimus, nift inſtrumenta in mundum re- 
cepta, ſubſeriptionibuſque partium confirmata, & ſi per tabellionem conſcribantur, etiam ab ipſo completa, & poſtrems d partibus ab- 
foluta ſunt, Cod. lib. 4 tit. 21. De fide inſtrumentorum, c. Leg. 18. See Inflitur. I. 3. t. 24. De emptione & venditione 
prince. We ought to obſerve that in this 5, altho' the Author pretends only to relate the Determinations of the Civil Law, he ſo 
mixes his own Notions with theirs, which he endeavourt to rectify and reduce to the Simplicity of the Law of Nature, that 'tis 


not poſſible to diſintangle them in a Tranſlation. 


5 This is commonly preſumed till the contrary 2 Fiunt enim de his [obligationibus que conſenſu contrabuntur] ſcripture, 
[4 


ut quod actum eft per eas facilius probari poſſit, & ſine 


autem walet, quod actum eſt, fi habeat probationem, ficut & nuptic Sunt, 


licet teſtatio fine ſcriptis fit halita. Digelt. lib. 22. tit. 4; de fide inſtrumentorum, c. See eſpeciall „with regard to th n 
tract of Sale, Mr. Domat's Civil Laws in their natural Order, Part I. lib. ii. tit. ii. 9 8 e 


6 This is what is called Grecd fide mercari. See Plaut. Sc. as in the Text. 


7 The Words of the Laws are, Quum autem emptio & venditis contracta ſit, 


periculum rei wenditee flatim ad emptorem per- 


linet, tameſſi ea res tradita emptori non fit. ITtague fi homo mortuus fit, wel aliqu parte corporis leſus fit, aut ædes tote, aut ali- 
ya ex parte, incendio conſumpt © fuerint, aut fundus wi fluminis totus, wel aliqud ex parte ablatus it, ſroe etiam inundatione aque, 


vel arboribus turbine dejedis, longe minor, aut deterior efſe ceperit, 


nactus, pretium ſolvere. Quicquid enim fine dolo & culpa wenditoris accidit, in eo venditor ſecurus eft. Inſtit. lib. 3. tit. 24. 
The Negligence for which the Seller is reſponſible, beſides his Diſhoneſty, is, what the 2 K. call a foal heli 


emptoris damnum eft, cui necefſe eft, licet rem non fuerit 


. 


is oppos'd to the Care which a good Maſter of a Family commonly has of his own Affairs; for they require ſuch a Deęre 
ExaUneſs in all ContraQts, as may be for the Advantage of both Parties. Si nihil appareat 3 > euſtodia 4 
of a venditore, ualis bonus Paterfamilias fuis rebus adhibet, quam fi præiſtiterit, & tamen rem perdidit, ſecurus efſe debet. Di geſt. 
ib. 18. tit. 1. contrah. empt. Leg. 35» 9. 4. Sed ubi utriuſque utilitas wertitur, ut in empto, ut in locato, ut in dote, ut in 
focietate, & dolus, & culpa preftatur. Lib. 23. tit. 6. Commadati vel contra, Leg. 5. . 2, But, if we judge by the Law of 
Nature alone, I hold to what I have ſaid in the foregoing Chapter; and, without having regard to that Diſtinction about the 
Advantage, which accrues by a ContraR, either to each of the Parties only, or to both together, I believe that the Seller, and 
6 ery other Perſon, who is engaged expreſly or tacitly to preſerve a Thing that belongs to another, in any wiſe, is reſponſible 
or whatever happens, if he has not done as much as he could or would for himſelf, and his own Intereſts, in Things which he 


values moſt, 
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Commodity to the Buyer, altho? it be not yet de- 
liver'd, and altho' the Seller remains Maſter of it. 
By Riſques they mean the Accidents *tis liable to, 
from external Injuries, as Theft, Sc. or internal 
Decay proceeding from natural Cauſes * *, But 
how can the Damage belong to the Buyer, when 
he is not yet the Owner, whereas the Loſs of a 
Thing is to the Owner? To which ſome anſwer ? 3, 
that that common Saying, The Loſs is to the Owner, 
is true, when the Otoner is oppos'd to thoſe who 
have barely the Uſe and Cuſtody of the Thing ; 
and not to thoſe who have Right in it, and a 
Power to call for it as their own, Which Diſtinc- 
tion is founded upon this Reaſon, that the Buyer 
might, and ought to have immediately taken Poſ- 
ſeſſion of the Commodity, and to have paid down 
the Money; which if he had done, it had periſh'd 
in his own keeping; and therefore his Delay and 
Negligence ought not to turn to the Loſs of the 


ſpect of the Buyer, is mot conſider'd as | 
as Truſtee of ſuch a! particular Common.” ”M 
which, if it be loſt without his Fault, he ought nc. 
to be reſponſible, 18 
5 But after all, ſince it is the Sellers Buſineſs t 
give the Buyer Poſſeſſion, if he has not diſchar 94 
this Duty, I do not ſee why he, rather than the ke 
ſhould not ſtand to the Loſs of it. For the Anſwer 
That' a Perſon, having promis'd any certain Thing. 
does not ſtand oblig*d in caſe the Thing he hiſt, does = 
come up to our Caſe ©: For there the other Part 
was to have gain'd the things gratis; and it would 
be hard and unjuſt for a Man who had Promiſed a 
certain Species, upon the Loſs of it, to be bound to 
make good the Value, But, in ſuch Dealings as ad. 
mit of no Latitude, the Caſe is altered; for why 
ſhould the Buyer,who has not yet had the Delivery 
made him according to the Contract, be deprived 


of the Goods, and yet pay the Seller the Price of 


them? 
The beſt Way to diſcover natural Equity, in this 
Point, is to diſtinguiſh whether the Delay was ab. 


Seller. Beſides, the Riſque belongs to the Buyer, 
not only becauſe he is the Owner, but becauſe the 
Seller, after the Completion of the Bargain, in re- 


a Vid. d. tit. de peric. & commod. rei wendite. v Vid. C. lib. 4. t. 24. De Pigneratitia aione, Leg. 9. 


© According to/ib. 45. f. 1. leg. 33. J. 83. F. 7. D. de Verb. oblig. & lib. 35. t. 2. J. 30. F. 4. D. ad L. Falcid. ; 1 
lib. 4. t. 3. Leg. 18. F. 5. D. de dolo malo. 4 Ziegler ad Grot. I. 8. &. 14. 16. in fire, & 


nne. 


Vea, when he has deliver'd it, provided he has not received the Payment, or given Credit, or taken ſome Pawn, or ac. 
cepted a Security. Sane gui nondum rem emptori tradidit, adbuc ipſe dominus cft. Inſtitut. ib. See alſo Lib. 2. tit. 1. De diviſions 
rerum, \. 41. 

- by * ·„ ferit, ſay the Lawyers; a Maxim taken out of this Law of the Code, Lib. 1. fit. 24. De pignoratiti a actione, 
Leg. 9. Pignus in bonis debitoribus permanere, ideoque ifft perire in dubium non venit. | 

3 'This is a Rule of the Roman Lawyers, and the true Grounds on which they found their Reaſon in the preſent Caſe. But the 
Queſtion is to know, if (ſetting aſide their Authority) it can be extended ſo far, or, if it can be well reconciled with ano 
ther Rule of their own, That the Loſs of a Thing ſhould fall upon the Owner, For myſelf, I ſee no Method of giving here 
a ſatisfactory Solution, That the Debtor of a Thing in k ind ſhouſd be freed, when the Thing is loſt without hi; | 
Fault, proves only that he is not bound for Damages and Intereſt to him by whom he was Commiſſion'd or Intruſled; 
unleſs he has expreſly bound himſelf, or the Law obliges him to it. Bat it does not follow that, when he is himſelf the Owner, 
the other contraQting Party, who has no Means to take away the Goods, and is guilty of no Fault, ſhould pay, or loſe the 
Money which he promis'd only with a View of their being deliver'd. This is what the deceas'd Mr, Vitriarius acknowledges, 
in his Inſtitut. Jur. Nat. & Gent. Lib. ii. cap xii. Qu. 27, where, nevertheleſs, he follows the Principles of the Ronan 
Lawyers. To ſupport his Opinion he brings two Reatons. The firſt is, That the Buyer has it in his Power to take away the 
Thing ſold, either by himſelf or another, which if he had done, the TY had periſhed in his Hands. But it is an wjuſt 
Suppoſition that the Buyer can always remove the Thing fold, immediately after the Concluſion of the Bargain. It tre. 
quently happens, that this is impoſſible, either becauſe he lives at too great a Diſtance from the Place of Contract, or for ſome 
other Reaſon. It is ſometimes expreſly agreed, That the Thing fold ſhall not be deliver'd but in a certain Space of Time. 
Yet the Roman Lawyers, in theſe Caſes, would no Ways diſpenſe with the Buyer from paying. They ſay it is ſufficient 
that the * was concluded. The other Reaſon of Mr. Vitriarius is, That, the Advantages ariſing from the Sale belong 


ing to the Buyer, he ought to ſuffer whatever Damages happen before the Delivery of the Goods. But this is manifeſtly 
ſuppoſing the Thing in queſtion, for whoever denies the one, denies the other: And the Objection drawn from this, That 


the Seller remains the Proprietor, has the ſame Force in Point of Gain, as in Point of Loſs. The Roman Lawyers, and 
their Interpreters, might have avoided all this Perplexity, and eftabliſhed ſurer Principles; if they had not been poſleſs'd 
with a falſe Notion about transferring of Property, which they affirm'd could not be done without Corporal Pol 

flion. N 
2 4 In Mr. HerT1vus's Edition theſe Words are inſerted here, This hath no Place but in Contracts, wherein one of the 
% Contractors hath in his Hands the thing that belongs to another, and not in theſe, wherein one of the Contractors owes the 
« other a certain thing in Specit. Or, as others expreſs it, the Loſs is the Owner's, when, &c.” The Eng/ih Tranſlator 
has heal'd this Breach by skippang it. | | 
s We may add here what Cujacivs , and ſome other Lawyers affirm, that, according to the Roman Law, all Acci- 
dents, before Delivery, muſt fall upon the Seller. See Cuzacius upon Leg. 33. of the Digeſts. Tit. locati conducbi, in his 
Treatiſe, ad Africanum, Lib. 8. Mr. Van Ecx, Profeſſor at Utrecht, obſerves in his Principia Juris Civ. under the Title, 
De periculo & commodo rei wendite, F. 10. That the Learned deſpair of reconciling this Law with the common Opinion; and as 
for himſelf he declares freely, that he may ſay, without any Injury to the Roman Lawyers Reputation, that they never were 
perfectly agreed about that Matter. Mr. Noodt, in his Commentary, pag. 416, owns, That, in this Caſe, there is an Excep- 
tion to the general Rule, as well as in that of Laws xii, xiii, and xiv, under the Title De periculo & commodo rei Vend. This 
is the laſt Caſe. A Man had bought ſome Pieces of Wood belonging to a Bed, the Seller leaves them in the Street, 
where an Edile (or a Magiſtrate of the City) unjuſtly breaks them in Pieces. The Lawyer Paulus decides, That the Lols 
ſhould fall upon the Seller, even tho' he was no Way in Fault. In the other Law the Caſe was this. An Eſtate fold, . is confiſcated 
by the Laws of War, before the Delivery, tho' the Seller was in no Fault. And yet Africanus decides in the ſame man- 
ner, that he ſhould bear the Loſs, Mr. Need? grounds this Exception on the Injury done to the Seller by the Edle, or by 
the victorious Prince; which, ſays he, ought reaſonably to fall upon him, and not upon the Buyer; becauſe the Damage 
here happens thro' a fatal Accident. But why ſhou'd the Effect of ſuch an Injury be regarded more as a fatal Aczident 
than Theft, or Rapine? And yet the Roman Lawyers, when a Thing is ſtolen or carried off before Delivery without any 
Fault in the Seller, throw all the Loſs upon the Buyer. See Digeſt. Lib. xviii. tit. 1. De contrah. empt. Leg. 35. J. 4 
It appears to me, That a Man may much ſooner foreſee, and prevent the Injuries done him by particular Perſons, than thoſe 
offer d him by the Magiſtrate, or by Force of Arms. And the Robber who is ignorant that the Thing he takes i 
fold, how does he commit a greater Injuſtice to the Buyer than the Edile or the Conqueror? Beſides the Roman Lawyers 
themſelves, upon other Occaſions, regard whatever happens thro' War, as an Effect of the moſt fatal Neceſſity: Si jucurſus 
hoſtium fiat. Digelt. Lib. xix. tit. ii. Locati conducti. . XV. F. 2. I own I can ſee no ſolid Reaſon for the Difference. 
illiam Ranchin, a Diſciple of C as, freely owns this, in his wariar. Lect. Lib. iii. Cap. xi. 0 0 

Olu 
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ely neceſſary, for the Delivery of the Com- 
— or = occaſioned through the Default of 
one of the Partics; and if occaſioned, whether by 
the Buyer, or the Seller? | 

The firſt Caſe may be put thus; ſuppoſe I buy 
Cattle, which, at preſent, are at ſome Diſtance, and 
the Seller, in driving them to me, happens to have 
them intercepted by Robbers, Wolves, or ſome o- 
ther Accident; in this Caſe no doubt the Loſs is 
the Seller's. 

Where the Delay has not been neceſſary, but oc- 
caſioned by the Seller, 3 then too the Loſs lies at his 
Door. 

But if the Buyer be the Occaſion of it, then he 
ſtands to the Lols of it. For the very Moment that 
the Commodity was due, and the Seller ready to 
make a Delivery of it, the Property paſt to the 
Buyer, and the Thing then began to belong to him 
only *. And therefore, if the + Seller out of Kind- 
neſs keeps in Cuſtody the Goods, which the Buyer 
did not ſo much as commit to him in Truſt, it is 

unreaſonable to expect, that he ſhould ſtand to the 
Caſualties that may attend them. But in Caſe the 
Buyer had committed them to his Cuſtody, then 
mult they be looked upon as a Charge, and, conſe- 
quently, the Receiver muſt be free from whatever 
Caſualties may happen to them. In which Cale, 
the Delivery of the Commodity ought to be made 
by a Fiction brevis manus ?, but otherwiſe than is 
done in the Loan, or Letting of a Thing. For 


a Vid. ſupra, |. iv. c. 9. F. 5. 
riculum, Vid. Inflit. I. iii. t. 24. F. 3. De empt. & wendit. 
Vid. lib xviii. t. 2. 1. 2. D. de in diem addict. 


d See above in B. iv. c. 9. 8 


there, by the Delivery we alienate our own, but 
here the Alienation is made to us. What has been 
here ſaid of the Damage may be applied to the Gain 
alſo * ©. 

IV. Moreover it is uſual for this Contract to be 
qualified with the Addition of ſeveral other Pacts, 
according to the Pleaſure of the Contractors, or 
the Law of the Land. In which the Law of Na- 
ture is concerned no farther, than that each Party 
ſtands to his Agreement, provided nothing abſurd, 
or unjuſt, is contained in it, and that every Subject 
conform himſelf to the Law of his Country, as he 
expects to have his Contract valid in it. Thus no- 
thing is more common, than to agree upon Pay- 
ment of the Money ſometime after the Delivery of 
the Thing; and, alſo, that che Thing ſhall not ba 
delivered till ſuch a Time; the Property, in the 
mean Time, together with the Gain or Hazard at- 
tending it, lying in the Seller“ *, 

Beſides, we frequently practiſe what the Civilians 
call ? Addifio in diem, which gives the Seller Leave 
to accept of any better Bargain, that” ſhall offer it- 
ſelf by ſuch a Day. This may be done two Ways: 
Firſt, when the Bargain is compleated, but upon 
Condition that it ſhall be null, it better Terms offer 
themſelves ; or ſecondly, if it be only agreed de 
futuro, that it ſhall be a Bargain, if better Offers are 
not made . In the former Caſe, the Property paſſes 
over to the Bayer; in the latter, it remains in the 
Seller, till the Completion of the Contract. 


9. © Commodum ej us of}? debet, eugus e fe- 
« Vid. Inſtit. ibid, Vid. Caton. de re ru/tica, c. 80. ft 


: The Roman Lawyers ſay, alſo, That in this laſt Caſe the Seller is bound to Damages and Intereſts, 7. e. he ought to indemnify 


the Buyer from the Loſs he has had, or the Profit he has miſſed of by his Delay. Si res vendita non tradatur, in id quod intereſt, a- 


cum per venditorem fleterit, quo minus rem tradat, omnis utilitas emptoris in 


gitur ; hoc eft, quod rem habere intereſt emptoris, 


£ftimationem wenit ; que modo circa ipſam rem conſiſtit. Negue enim, fi potuit ex vino (puta) negotiari, & lucrum facere, id fi- 


mandum «ft, non magis quam fi triticum emerit, &c. Dig. lib. 19. 


Tit. 1. De Aionibus empti & venditi. leg. 1. princ. & xxi. 


$. 3. 

= THough the Transferring the Right of Property naturally requires no more than the Conſent of Parties, yet it may be either ex- 
preſly, or tacitly agreed, that the Seller remain Maſter of the Goods till the Delivery. Now this Agreement may be eaſily pre- 
ſumed here, when it is impoſſible for the Seller to put the Buyer in immediate Poſſeſſion of the Thing ſold, for as, then, a Ihou- 
ſand Accidents may put it out of his Power to keep his Word, a prudent Purchaſer will not run the hazard of parting with his Mo- 
ney for nothing. Thus, unleſs it manifeſtly appears that the Seller has entirely diveſted himſelf of his Right of Property in Favour 
of the Buyer, and at his own Deſire ; he is ſuppoſed to be anſwerable for all the Accidents that may happen in the Interval. 
Whereas, when the Thing ſold is preſent, and the Seller ready to deliver, as well as the Buyer ready to receive it, if we judge by 
Law of Nature, there is no Reaſon to believe that the Seller has preſerved his Property; usleſs the Engagement be only a ſimple 
Agreement about the Sale, as often happens. See my Remark upon Grotius, lib. ii. cap. 12. $. 15. not. 5. 
yo 3 In this Caſe the Lawyers affirm, “ That if one buy Wine, upon Condition that he will come and meaſure it, and take it a- 
* way at a certa n Time; the Seller, after the Term, may pour out the Wine, to make uſe of the Hogſheads, having given No- 

tice to the Buyer firſt.” Licet autem wenditori vel effundere vinum, fi diem ad metiendum præſtituit, nec intra diem admen- 
fm eft ; effundere autem non ſtatim poterit, priuſquam teflando denunciet emptori, ut aut tollat vinum, aut ſciat futurum, ut vinum 
effunderetur, Digeſt. lib. xviii. tit. 6. De periculo & commodo rei venditz, leg. 1. F. 3. It is true, They add, That the Seller 


is more to be commended, if he uſes not his Right, but ſells the Wine as well as 


tamen, cum peſſet effundere, non effundit, laudandus eft potius 


as he can, or buys other Veſſels on his Account. $7 
commodius eſt autem conduci vaſa, nec reddi vinum, nifi quanti 


enduxerit, ab emptore reddatur, aut vendere vinum bond fide, i. e. quantum ſine ipſius incommodo fieri 

rapes ar ſit ea res emptori. But it is doubtleſs one of thoſe — Walt, — day _ ——_ 
fl a 7! of which Mr. NoopT treats in his Julius Paulus, c. 10. & 11. The Permiſſion is evidently unjuſt, and yet is not leis 
wb 4 Lr in the foregoing Words; and it is noted with Reaſon, that Gxor ius did amiſs in placing this Example in the Num- 
ts ings good and innocent, although it be more commendable to abſtain from it. Interdum enim licere dicitur, id quod 
_ 2 ww 9 piungue eft, etiamſi forte aliud quid fieri poſſit laudabilius, Lib. iii. ch. 4. F. 2. num. 1. See J. SAMUEL. 
= 2 ; — ee Adm 3 2. 95 7. 45 * taken Notice of this Example, about the Advice which 

x ot the Law, ore 1 1aw the Eur 1 ; 
n 655 n ue the learned and laborious Mr, Brenkman, 


away, 


+ The Buyer here has the leſs Reaſon to complain, as often the Thing ſold might have been preſerved, if he had taken it 


5 He that ſuffers the Loſs, ought to have the Gain, this is an inconteſtable Maxim. If, for Example, a Piece of Ground be ſold, 


and a Flood adds ſomething to it, it is the Purchaſer's Gain. Sed & 


i poſt emptionem funda aliquid per alluwionem acceſſerit, ad emp- 


toris commodum pertinet. Nam & tommodum eſſe deb : OO 90 
: fe debet, cujus periculum eff. Inſt. Lib. iii. tit. 24. De empt. & vend. F. 3. 
31 bores s are, Quod fi Fugerit homo, qui ventit, aut ſurreptus fuerit, ita ut neque dolus — ee 3 ; 
um erit, an cuſtodian tjus uſque ad traditionem wenditor ſuſceperit. Sand enim ſi ſuſceperit, ad ipfius periculum is caſus 


pertinet : Si non, ſecurus eſt. Inſtit. ibid. 
7 This is what the Lawyers call, Addi4io in diem, 


diZio ita fit : Ille fund t bi 
a domino abeat, 2 | ibid. e 


8 Nam 


em, of which the Dige/ts treat, Lib. viii. tit. 2, and thus define it, Is diem ad. 
nift fi quis intra Kalendas Fanuarias proximas meliorem conditionem fecerit, quo res 


7 */ . A N. . ; 
ft qui dem hee actum eft, ut meliore allats conditions, diſcedatur, erit pura emptio, que ſub conditione reſolvitur ; fin auten 


bec 6 TS a 
* , ut perficiatur emptio, niſi melior conditio adferatur, erit emptia conditionalis, Ibid. Leg. 2, 
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zoo Of chargeable Contradis in particular; and Book v 


What they call * Lex Commiſſoria makes * void 
the Bargain, if the Price be notpaid by ſuch a Day. 
And, in this Caſe, either the Seller may immediately 
deliver the Goods, and, in Default of the Payment, 
claim them again with the Emolument *, or elſe 
the Goods may be kept in Poſſeſſion, till the Pay- 
ment be actually made; which laſt ſeems to be the 
ſafeſt Way, for generally this Clauſe is deſigned in 
Favour of the Seller, to * ſave him from being 
put to any Trouble in queſt of his Money; 
whereas the Trouble would be ſame, were he to 
recover his Goods out of the Hands of an ill Pay- 
maſter *. 

Sometimes too either the Laws of the Land, 
or the Parties themſelves, grant one another the Li- 
berty of breaking off the Bargain ©, which is done 
ſeveral Ways; for ſometimes a Clauſe is 5 added, 
that upon Tender of the Price at any Time, or by 
fuch a certain Day, the Buyer ſhall be obliged to 
reſtore the Goods to the Seller, or his Heirs *. And 
this certain Day may be expreſſed with a different 
Deſign, either to ſignify the Term, after which the 
Seller may have Power to break off the Bargain : or 
the Term, to which, and not longer, ſuch a Liber- 


ſions, 1s forced to part with that which 

not willingly loſe for ever: So the 
Term to that Power, is in Favour of the 5 
tor it is to his Advantage, if he be nor fore 

to quit the Poſſeſſion of his Purchaſe in f. a 
ſhort Time, to be at length ſure of the Tepe 
of it. Sometimes too, when the Sale is made 
Favour of the Seller, the Buyer is allowed the Ti 
berty to bring back the Commodity whenever he 
pleaſes, or at ſuch a certain Time, and the gell 


he would 


Jul. Capitol. 

Another more eaſy ſort of Redemption, is what 
they call Jus wesrihc ses, or, the Privilege of 1h, 
firſt Refuſal, that is, if the Buyer be hereafter dif- 
poſed to part with the Commodity, ? he muſt ler 
the Seller have the firſt Refuſal at the fame Rate he 
would ſell it to another. In many Caſes certain 
Perſons pretend to this Privilege by Law; as the 
Landlord in * the Sale of his Tenant's Stock, the 


ty ſhall be granted. Where it is obſervable, that Creditor in his? Debtor's Goods, the Neighbour » 
as this Power of redeeming is deſigned in Favour in the Purchaſe of a neighbouring Farm, any 
of the Seller, who ſometimes, upon urgent Occa- Member in a Thing that belongs to the Society, and 


a V;4. lib. xviii. t. 3. leg. 5. D. de lege Commiſſer, d Vid. L ii, iii. D. d. t. © Retrafus. 7, 
C. lib. iv. t. 54. de pactis inter empt. & wendit. comprſitis, leg. 2. * Vid. Liv. I. xxxi. c. 13. 2 525 | 


OA 


Lex Commiſſoria is treated of Digeſt. Lib. xviii. tit. 3. thus, $ST AD Diem Pecunia foluta non ſit, ut Fundus inemptus 
ſit, ita accipitur, inemptus eſſe fundus; fi venditor eum inemptum eſſe velit, quia id venditoris cauſa caveretur: nam fi :liter 
acciperetur, exuſta villa in poteſtate emptoris futurum, ut dando pecuniam inemptum faceret fandom, qui ejus periculo fuiſſet, 
Nam legem commiſſoriam, quæ in venditionibus adjicitur, ſi volet, venditor exErcebit : non etiam invitus. Sed ſi fundus 
reveniſſet, Ariſto exiſtimabat, venditori de his [fructibus] judicium in emptorem dandum eſſe: quia nihil penes eum refidere 
oporteret ex re, in qui fidem fefellifſet.” Digeſt. ali jupra, Leg. 2, 3, 4. See Mr. Noodt's Commentary on the Dizeft, 
ag: 399- 
"I That is to ſay, if the Seller think fit, for it is for his Sake, that this Clauſe is added; otherwiſe when a Thing fold with a Commit. 
ſary Clauſe happens to be loſt in the Hands of the Buyer, he might render the Sale null by Non-pay ment, and ſo the Seller would 
loſe both his Money and his Goods, See the preceding Note. 

3 Or rather we run no Hazard here, whereas the other Way there is great Hazard. As for the reſt, according to the Roman Law, 
when the Sale was annulled, through Defe& of Payment, if the Buyer had given Earneſt, or a Part of the Price, this was 


* CY 
my -. 


all loſt. Put, in this Caſe, he kept the Produce of the Thing ſold during the Time that he was in Poſſeſſion of it. Et id, gued , 


arrhz, vel alis nomine datum efſet, apud Venditorem remanſurum. Digeſt. ubi ſupra, leg. 6. princ. Ut interdum fructus [emptcr] 
lucretur, quum pretium, quod numeravit, ferdidit. Jgitur ſententia NERATII tunc habet locum, que eft humana, quando enjtor 
aliquam partem pretii dedit. Ibid. Leg. 4. F. 1. As upon this Footing the Produce on one Side might be inconfiderable, in Com- 
pariſon of the Earneſt which the Seller received on the other; ſeveral Lawyers have perplexed themſelves to explain theſe Laws in 
a different manner. In particular the deceaſed M. Brancheu, Obſerw. 7, has endeavoured to ſupport the Opinion of the late M. 
Voct, who ſuppoſes a ſeparate Convention here. But his Conjectures are intirely Chimerical. Mr. Meat in bis Commentary, 
pag. 399, flicks cloſe to the common Interpretation, without regarding the Objections brought againſt it. ; 

+ Retrafus, ſeu patum de Retrovendendo, as the Lawyers ſpeak, and our Author terms it. Retradtus comes of the Verb retrabere, which 
according to the Roman Lawyers ſignifies, to reſume what has been alienated. See the Digeſts. lib. I. tit. 8. De 2 
rer. ad Civit. pertinentium, Leg. 9. F. 1. The Power of Redeeming a Thing ſold, allowed by the Law, is called a Legal Reſum 
tion, but that which is done b * free Agreement of Parties is called a Conventional Reſumption. Some think this has a n 
Relation to a Bargain of Wag, See Mr. Tnouastus's Diſcourſe, intituled, De ꝝſi practico accurate diſlinctionis inter emptionys 
cam pacto de Retrovendendo, & Contrattum Pignoratitium. Printed at Hall, in 1707. 

5 $0 the Code ſpeaks, ** Sirfundum parentes tui ea lege vendiderunt ; ut five ipſi, five hæredes eorum emptori pretium quan» 
„ cunque, vel intra certa tempora obtuliſſent, reſtituerecur ; teque parato ſatisfacere conditioni dictæ, hæres emptoris non paret, " 
«+« contractus fides ſervetur, actio præſcriptis verbis, vel ex vendito tibi dabitur.” Cod. Iib. iv. tit. 54. De e inter empt. & 
venditorem compoſitis. Leg. 2. See, upon this Law, Mr. Noodt, de Pacis, cap. 11. where he explains the Diſputes and Subrilts 
among the Lawyers, relating to the Action which might be brought in Juſtice for ſach an Agreement. Compare, alſo, Struwe 
Syntagm. Fur. Civ. Exerc. 23. F. 43. whence our Author has taken what follows with Regard to the Limitation of 'Time. - 

6 'The Words of the Dige/? are, Si convenit, ut ves que wenit, fi intra certum tempus diſplcuiſſet, redderetur, ex tnfto 2 
eft, Cc. Digeſt. lib. xwiii. tit. 5. De reſcindenda vendit. &c. Leg. 6. See tit: 1. De contrah. empt. Leg. 3. & lib. 21. bit.. 
De AEdilitio edifto, fc. 31. F. 22. 

7 The Law is, © Qui fundum vendidit, ut eum certà mercede eonductum ipſe habeat ; vel ſi vendat, non alii, ſed ſibi dil 
«« hat, vel ſimile aliquid paciſcatur: ad complendum id, quod pepigerunt, ex vendito agere poterit.” Digeſt. /ib. viii. fil. 
De contrah. Empt. Leg. 75. | 

So the cd. has it. 5 i quidem hoc dominus dare maluerit, & tantam præſare quantitatem, quantam ipſt revera empoytus 
ab alio recipere poteſt, ipſum dominum omni modo hæc comparare. Cod. lib. iv. tit. 65, De jure emphyt. Leg. 3. Ne 

9 In this laſt Caſe, the principal Creditor, muſt be preferred according to the Roman Law, and, all 'Things'elſe being equal, the! 
lations came next. Cum bona ventunt debitoris, in comparationem extra nei, & ejus gui creditor cognatuſve ſit, potior babetur cr 64 
cornatuſoe: magis tamen ereditor quam cognatus; & inter creditores fotiar is, cui major pecunia debetur. Digeſt. lib. xlii. tit. 5. 
Pe rebus Auctoritate Judic, poſſid. &c. Leg. 16. : de 

10 See the Greek Novel of Romanus called Lacapenus, which is abridged by Cajaciut, Feud. lib. v. tit. 15. Who gives bh 5. 
original Greek. Add here what is found in Hermenop:lur, lib. iii. tit. 3. mem. 118. & ei By a Law of the Code the 1 pt 
tants of a principal City could not ſell their Poſſeſſions to any, but to one of the ſame City, Lib. xi. tit. 55, New licere bab ita 
ribus Metrocomie, loca ſua ad extraneum transferre. 1 

1! As for Example, thoſe who are Coheirs, Partners or Legatees in common. See Cad, lib. viii tit. 54. De Donatianilus, © 


34- F. 2. & Frudor. lib. v. tit. 14, Sc. ihe 


habitats 


Bus, La. 


the 


the next of Kin, in the * Goods of their Relations, 
which is peculiarly called Rerracſus Gentilitius, or 
umily Privilege 

* e it * the Selling of Lands, to except 
one Spot, and the Uſe of it; as Prodigals, when they 
ſell their Eſtates, do ſometimes reſerve a Title to as 
much as may ſerve for their Grave, to which many 
think Virgil alludes, Ecl. 3. v. 104, 105. 


Dic quibus in terris, & eris mibi magnus Apollo, 
Tres pateat cli ſpatium non amplius ulnas. 


Tell where the Round of Heaven, which all con- 
tains, N 
To three ſhort Ells on Earth our Sight reſtrains. 

Tell that, and riſe Apollo for thy Pains. 


Thus Menius, when he ſold his Houſe to the Cen- 
ſors for a Baſilicon, reſerved the Right of one Pillar 
to build upon, that from thence he and his Poſte- 
rity might ſee the Gladiators who uſed to fight in 
the Forum 
What the Divine Law preſcribes about Redemp- 
tion, may be read in Lev. xxv. 13, Sc. The 
3 Reaſon of which Injunctions was taken from the 
articular Conſtitution of that Commonwealth 
{ounded by Moſes ; ſor his Deſign was that an e- 
qual Degree of Liberty ſhould flouriſh amongſt 
them; to which End it was neceſſary to hinder any 
from engroſſing to themfelves ſo much Land, as 
might make others, diveſted of their Patrimony, 
dependent on them ; for io, by Degrees, Lordſhip 
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and * Tyranny might be introduced. The ſame 
End © Lycurgus propoſed to himſelf, when he di- 
vided the Territories of Sparia into 39000 Parts : 
which he diſtributed among the People by Lot; 
and forbad them to increaſe, diminiſh, ſubdivide, 
or ſell, Among the Lacedemonians it was held un- 
lawful and diſhonourable to fell Land that had been 
a long time in the Family. Heracl. de Pol. 

Beſides, there is another common Way of Selling; 
which they call per aver/fionem, where Things of dit- 
ferent Value are not rated ſeparately, but ſold to- 
gether, | 

Laſtly, Things are ſometimes ſo Told, as to 
return again to the Seller after a certain Term of 
Years, without his being obliged to refund the 
Price. Thus, in England Gentlemen fell their 
Ground for 30, or 35 Years, upon Condition 
that the Buyer ſhall build upon it after ſuch a parti- 
cular Manner; which ſort of Contract is ſomething 
like that of Renting. ; 

V. As for any other Obligations between the Buy- 
er and the Seller, they eaſily appear from the Nature 
of the Contract, and the additional Pacts. The 
Buyer 1s obliged to pay the Price agreed for at the 
time appointed, and to give the Receiver a good Ti- 
tle to it, I mean, * to pay him with his own, and 
not another Man's Money. And if he pays ano- 
ther Man's Money, and it happens to be challenged 
by the Owner, he is obliged to pay it over again, 
and as much more as the Receiver loſes, by having 
it thus challenged. As for the Seller, he is obliged 
to deliver the Goods bargained for with ſuch Qua- 

hries 


* Unde Menianorum nomen cjuſinodi prejectis adhefifſe creditur. Aſcon, Ped. in Divin. Cicer. c. 16. p. 328. Ed. Græv. 


d Upon which Place, ſee Mr. Le Clerc. 
xlix. leg. 7. & leg. 13. $ 19. D. ubi ſup. 


pr WY 


© Plut. in Vitd. 


« Vid. D. lib. xix. t. 1. leg. 11. f. 2. & C. lib. 


* 


v 


1 See the Law quoted above Note 9g. preceding and Digeſt. lib. iv. tit. 3. De Minoribus, &c. Leg. 35. E lib. xvili. tit. 1. De 
contrahend. Emptione. Leg. 62. Princ. According to the antient Reman Law this did not take Place genorally, not even with re- 
gard to thoſe who were Joint-Proprietors of a Thing in Co-partnerſhip. Under the Chriſtian Emperors this Point began to be ſet- 


tled, and Jaques Codefroi believes, not without Reaſon; that this was done in the Time of Conſtantine the Great. But Gratian, 
Valentinian, and Theodsfius broke this Conſtitution, and reſtored the Seller :o his former Liberty. See Cope Theodeſ. lib. iii. tit. 
1. De contrah. Empt. leg. 6. which is the 14th Law of the ſame Title in the Jaſinian Cope. Thus Things remained until the 
Time of the Emperor Romanus Lacapenus, whoſe Conſtitution has been cited above. See the learned Commentator on the Theodo- 


an Cope, Tome I. pag. 207. & ſegg. 


Here the Quotation out of the Law of Mo/zs, and what our Author ſays upon it, ought to be placed. 

3 For, ſays our Author lower, in a Farentheſis, I do not approve the Reaſon alledged by Grotius upon v. 29. that it is more eaſy 
to find a Dwelling than a Subſiſtence. But Grotius explains here only how one might ſell the Fee-ſimple of an Houſe in the City 
and not a Cquntry-Houſe. ; 

+ Our Author here relates a Sale in groſs, and briefly, per aver/ionem, as the Lawyers ſpeak ; but, beſides that he ſpeaks ſome- 
thing of it in the Beginning of F. 6, we may fee that it is not fitly placed here, where he treats, not of the divers Sorts of Sales; 
but only of the Terms and Conditions added to a Bargain and Sale, whether by Wholeſale or Retale. Wherefore I have been bold to 
leave out this ſhort Period, equally ſuperfluous, and fit to confound our Underſtandings. ö 

5 Emptor autem nummos venditoris facere copitur. Digeſt. lib. xix. tit. 1. De aQionibus empti, & venditi, Leg. 11. F. 2. See 
Cod. lib. iv. tit. 49. Leg. 7. Here there is a Difference put betwixt the Thing ſold and the Price ; becauſe the Puyer has not 
promiſed ſuch or ſuch kinds of Coins, whereas the Seller has promiſed a certain determinate Thing, for which he can ſubſlitute 
no Equivalent, but muſt give it in the Condition it is. See Mr. Noodt's Commentary, pag. 420. Jo conclude, if the Buyer fails to 
ray at the Time, he is bound to allow Intereſt for the Money. Ex wendito actio vendilori competit ad ea conſequenda, que ei ab emp- 
* = — Veniunt —_ in loc judicium infra ſcripta: In primis fretium, quanti res venit: item uſuræ pretii poſt diem 

ttionis : Nam cum re empter V uatur, equiſiimum e tum ulur 1 = ib. xn. F. 3 vont 
Tre 5 N NN "4-1 Om wy /l Juras pretii pendere. Dig, Lib. xni. 5. 19, 20. See Mr. Neood!'s 

e Interpreters of the Roman Law do not agree here; for ſome think the very Thing ought to be delivered, if i i 

Power; but others afli-m, that if we do not put it — the Hands of the Buyer, yet 2 te 2 by paying . — 
tereſt, Mr. Thomaſius has undertaken to maintain the former Opinion, both in his Diſſertation ſo often quoted, De Pretio Aﬀedti- 
oni, &e. and in a ſecond Diſſertation, publiſhed in 1721, An Promiſſer Fadi liberetur, praflando id quod intereſt? But I own he 
appears to me no way to have ſhaken the contrary Opinion, which the Reader may ſee eſtabliſhed by two celebrated modern Law- 
yers, viz. Mr. Neodt in his Commentary on the Pigeft pag. 419, 420. and Mr. Schulting in his Juriſpr. Ante-Fuſtinian. pag 
427, oS All Things conſidered, this Opinion will have one great Advantage over the other, which is, That it wonderfully 4 
2 — the Genius and Notions of the antient Remans. We know to what Exceſs they carried the Love of Liberty. The leaſt In- 
— 2 upon it they regarded as inſupportable. It was natural for them to conſider, as a Mark of Slavery, their being obliged 

delixer a Thing, promiſed, indeed, but which, according, to their own Principles ſtill belonged to them. N . 
this, if we reflect th R Citi i a” r 
Th ; at a Koman Citizen, whatever Crime he committed, could neither be puniſhed with Death nor Baniſhment 

mou in _ to top the fatal Effects into which Liberty began to degenerate, they were obliged to have recourſe to fiitious 
N Ip 7 2 ridiculous to us, who conſider Things independently of the Diſorders which occaſioned them. Sce lib. viii. 
* o : 'S 7: 0 _—_ And the Probabilia Juris of Mr. Noodt, lib. iii. cap. 12. 'They thought it therefore ſufficient 
= 4 = 2 yn the Bayer was fruſtrated of a Thing on which he depended, to procure him a reaſonable Compen- 
wa San — — 4 3 — bw o_ "> Eck 1 takes their Part, but obſerves, at the ſame Time, in 
— , De A#ionibus tt enditi, J. 9. ** That thi I 
«« ns te the ] * ” Ye becauſe the ET Intereſts G3 aſs the urs Thing iter 6 1 2 0 do. 
ns 5 very hard to keep what is fold up to the Price it was ſold for.” fn reality it is contragy to the natural End of all 


Contracts. 
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80 Of chargeable Contratts in particular; and Boox V. 


lities as the common Nature of Contracts, or * the But yet, in this Caſe, the knaviſhiSeller ought to m K 
particular Agreement requires, and that too at the Satisfaction to the laſt Purchaſer, for whatſor, n 
Time appointed *, And if, between the Completion Loſs he is at by being thus diſappointed. But ſu = 
of the Bargain, and the Delivery of the Goods, the ſing the Delivery to have been made to the l le. 
Seller ſnould repent, and be deſirous to return the upon the Grounds of the Civil Law, will be prefer 
Money with Amends, * the Buyer nevertheleſs is not tothe other : For he receiv'd the Thing of the Own 
obliged to accept it; but may force him to ſtand to upon a juſt Title; and the frft can have no Action 
bis Bargain, unleſs in point of good Nature he be againſt him; not a real one, for he was not 0 
otherwiſe perſuaded; but if, through the Default Maſter of the Thing ; nor a perſonal, for no ay 
and Knavery of the Seller, the Delivery cannot be tercourſe had paſſed between them; neither can the 
made, the Money together * with Damages is to be Seller have any Pretence to revoke the Bargain 
reſtored, What the Law is, when the Seller is not Gretizs * too, in this Caſe, prefers the Title of the 
in the Fault, we have ſaid above. laſt, Becauſe, by the Delivery of the Thing, the Buyer 
+ But if a Man ſells the ſame Thing to Two, and makes over all his Right, which is not done by promi. 
has, as yet, deliver'd it to neither, without doubt /ng ta ſell it. But here Grotius does not ſeem to be 
the firſt Bargain ought to take place ; and much ra- conſiſtent 5 with himſelf ; indeed the Promiſe to 
ther, if the Thing has been already deliver'd to him. ſell is not Selling, but yet he had aſſerted, that the 


2 Vid. I. 11. F. 1. &c. D. de Act. empt. d Add. lib. 6. t. 2. I. 9. F. 4. D. de publicand in rem actione © 41} 
C. lib. 3. t. 32. De rei windic. leg. 15. d Add. d. I. \. 1;. N 
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Contracts, as well as againſt the Simplicity of the Law of Nature, to leave the Seller the Choice of either delivering his Goods, or 


paying Damages and Intereſts, But though there was not ſo plauſible a Reaſon as this alledged for the Privilege of this Alterna. 
tive; it would not be the only Point in which the antient Lawyers have deviated from the true Principles of Equity, 

1 The Law is, Ex empto actione is, qui emit, utitur; & in primis ſciendum eft, in bac judicio id demum deduci, quod preflari 
comvenit. Cum enim fit bone fidei judicium, nihil magis bone fidei conwvenit, quam id praflari, quod inter contrahentes actum 
aft : Quod fi nihil convenit, tunc ea preflabuntur, que naturaliter inſunt hujus judicii poteflate, Et imprimis ip/am rem preflare 
wenditorem oportet, id eft, tradere: Quæ res, fi quidem dominus fuit venditor, facit & emptorem dominum. Si non fuit, tan- 
tum eviftionis nomine venditorem obligat ; fi modo pretium eft numeratum, aut eo nomine ſatisfaciunt. Digeſt. Lib. xix. tit, 1. 


„ 
On the other Side, the Buyer cannot, unleſs the Seller conſent to it, avoid taking the Thing ſold, and paying for it. Thi, 
Conſent is ſo neceſſary by the Roman Law, that even though we would pay double, or could obtain a Reſeript from the Emperor 
the other Contractor cannot be obliged, againſt his Will, to forſake his Bargain, and neither the Treaſury nor Soldiers have any 
Privilege here. De contrattu Venditionis & Emptionis jure perfecto, alterutra invita, nutlo recedi tempore bona fides patitur; nec ex 
Reſcripto noſtro, quo jure fiſcum noflrum uti, ſæpe conſtitutum eft, Quanrois enim duplum afferas pretium emptori, tamen invi. 
tus ad reſcindendam venditionem urgeri non debet. Cod. Lib. 4. tit. 44. De reſcind. Vendit. Leg. 3 & 6. Sce Leg. 7. which 
is a Reſcript directed to A. A. Muracolus, and other Soldiers. And Mr. Nood's Commentary on the Digeſt. pag. 420. But as 
ſometiraes Earneſt is given (a Circumſtance which our Author ought not to forget) it is good to know what Effect it produces, 
Mr. Themafius hath publiſh'd a Diſcourſe on this Subject in 1702, quoted above, and which is reduced to this in general: 
He ſays, That it belongs to the Buyer alone to give Earneſt commonly, and this is, at the ſame Time, a Proof that the Par- 
« gain is made, and a Security of executing the Engagements entered into.” As to the laſt, either it ſerves inſtead of the Pe. 


' nalty impoſed in Caſe of Delay, either in the Seller, who delivers not his Goods at the Time, or in the Buyer, who pays not 


at the Term fixed; inſomuch that the one loſes his Earneſt, and the other pays double, and yet is no leſs bound to ſtand to his 
Bargain; or it leaves the Giver at liberty to recant, ſo that he is diſcharged by loſing it, and this is preſumed in a dubious Cafe, 
or when the Parties are not otherwiſe agreed. But if the Bargain be broke by Conſent, he who has received the Earneſt 
is obliged to reſtore it: Or if the Engagements on both Sides be performed, the Earneſt muſt be reſtored or dedutted in the 
Payment. Mr. Thomaſius looks upon it as certain, that Earneſt is never given but when the Contract is finiſhed, and the 
Bargain made: But I have prov'd, in my Opinion, by ſufficient Reaſons, that here may be a Convention of Sale which 
may produce a real Effect. See above, Sect. ii. and my Notes on the Place of Grctius there referr'd to. Indeed it is 
difhcult to eſtabliſh any general Rules on this Subject. It is by Circumſtances, and above all, by Cuſtom, that we muf 
judge of the Intention of thoſe who give, or take Earneſt, I can as little agree with Mr. Thoma/zus, That his Notions are 
ſuitable to the Principles of the Roman Law. He affirms, That, even after a Contract of Sale is accompliſh'd, either Party may 
retract; the Buyer by loſing his Earneſt, or the Seller by paying double what he has receiv'd. But this took Place neither 
in the Old Roman Law, nor under the New, eftabliſh'd by 7u//iniar. This Emperor only ordain'd, That all Sales made by 
Writing ſhould be regarded as imperfe&, and as only ſimple Minutes of a future Contract, unleſs they were fairly written, 
lign'd by both Parties, or by a Notary, and deliver'd with all the neceſſary Forms. So that it was only before this Formality, 
That the Buyer or Seller m_ retract, the firſt by loſing his Earneſt, or the latter by paying double. It is true, the con- 
ſus'd Manner in which Triboviar expreſe; himſelf, according to Cuſtom, has given occaſion to this Miſtake. Theſe are lis 
Words in the In/litutes: Nam quod arrha nomine datur, argumentum eft emptionis & wenditionis contractæ The tame 
intund eis (emptori & venditori) recedere concedimus, nifi jam arrharum nomine aliquid fuerit datum. Hoc enim ſubſequato, fas 
in ſcriptis, five fine ſeriptis venditio celebrata eſt, . gui recuſat adimplere contrattum, fi quidem eft emptor, perdit quod dedit : Si 
(ra wvenditor, duplum reflituere compellitur, licet ſuper arrhis mibil expreſſum fit. Lib. 3. tit. 24. princip. It is neceſſary to ex. 
plain theſe Words wenditio celebrata eft, which ſeem to ſay, That the Contract js accompliſh'd by the original Conſits- 
tion found in the Code ; which is much more clear upon this Head: 1/hud etiam adjicientes, ut in pofterum fi que arrle 
ſuper FACIENDA EmPT1ioONE cujuſcumgue rei date ſunt, five in ſcriptis, ſive ſine ſcriptis : licet non fit ſpecialiter aqjectim, 
quid ſuper iiſdem arrhis, nen PROC ED ENTE CONTRACTU, fieri oporteat ; tamen & qui VENDERE POLLICITUS , 
eenditionem recuſans, in duplum cos reddere cogatir, & qui EMERE PACTUS EST, ab emptione recedens, datis a fe arrli 
cadat, repetitione earum deneganu:'. Lib. 4. tit. xxi. de fide inſflrumenta. Leg. xvii. There is no Way here, by the Rules of 
good Criticiſm, of eluding the Force of the Expreſſions which denote a ſimple Contract of Buying and Selling. Befides, 
Juſtinian leaves ham i upon the antient Footing, as ſoon as the Bargain is legally fulfill'd. Here the Earneſt is a Proof of 
the Accompliſhment of the Contract, and ſerves for a Pledge of its Execution, or a Part of the Price. When the Buyer 
has paid, he may redemand his Earneſt, unleſs it be otherwiſe agreed upon. But if he does not pay it, the Seller has an 
Action againſt him to oblige him to it, and then he becomes himſelf bound to dedu the Earneſt out of the Account, © 
reſtore it if he does not. On the other Hand, when the Seller has not deliver'd the Goods, he is not oblig'd to give bac 
double the Earneſt. He can only be condemn'd to pay Damages and Intereſts to the Buyer, who muſt himſelf return the 
Earneſt, if he he has receiv'd any. Sec, upon this Head, Mr, Noodt's Commentary on the Digeft: pag. 387, & 40b, 


1 3 . 44 
4 3 The Words of the Digeſts are, Nec widetur ab;fſe [dolus malns) fi per eum fudtum tft aut fit, quo minus fundum N 
poſideat. Erit ergo ex empto attio, non ut wenditor vacuam pofſeſſionem tradat; cum multis modis accidere poterit, ne tradert a 
fed ut dolus malus us eftimaretur, Dig. lib. 18. tit. 1. De contr. empt, Leg. 68. F. 2. i | 
4 So the Code tells us, Quoten, duobus in ſolidum prædium diftrahitur jure: naniſtſti juris eſt, eum cui priori traditom , 


in detinendo domino efſe potiorem. Cod. lib. 3. tit. 32. De rei vindicatione, Leg. 15. See Digg. Lib. 6. tit. 2. Dc publicana 


Fione, Leg. 9. $. | 

* Put pa ARE did not here rightly underſtand the Senſe of Cro7ius. See what I have ſaid above, and on the Quellen 
itſelf on the Place of Gretins here cited. 

| | Proper! 


CnaP. V. 


ty is made over at the very Moment of Con- 
* alcho the Thing be not delivered : And 
therefore, after ſuch a Sale, no Right can remain in 
the Seller, any further than what tends to the De- 
livery of the Thing into the Hands of, the Buyer ; 
and, confequently, whatever Bargain the Seller con- 
cludes afterwards, it is null, and cannot ſtand in 
Prejudice of him, who before has got a Right to 
it. And this being granted, I queſtion whether 
the favourable Plea of Poſſeſſion, thus unjuſtly, ac- 
quired, can always hurt the Title of the firſt Pur- 
chaſer, Moreover, ſince a Man does not loſe his 
Right in a Thing by being deprived of the Poſ- 
ſ-Gion of it, and ſince a Man may honeſtly come 
by che Poſſeſſion of another's Goods; if therefore 
ſuch a Poſſeſſor /elfs a Thing to a third Perſon, he 
does not extinguiſh the Right of the Owner ; nor 
can he transfer to another a better Title than * he 
had himſelf. And therefore although the Deſign 
of the Buyer be to acquire a Property in the Thing, 
yet ſince the Thing, which is thus ſold, either gi- 


much as can be expected, if the * Seller gives the 
Buyer free Poſſeſſion, and puts him in Power of 
uling it, and bears him harmleſs, * if his Title be 
diſputed “. | | 
VI. There is, alſo, a peculiar ſort of Sale, where 
the Purchaſe is no certain Thing, but Hope and Ex- 
peclalion only, on which, by Agreement of the Par- 
ties, a Price is laid, Nor is there * any Default in 
this ſo t of Sale, altho* afterward the Thing hap- 
-ns to be above, or below the Price. The lame 
obtains at Auctions, and where Things of different 
Prices are ſold altogether 5 at a Lump; for all ſuch 
ſort of Bargains have ſomething * of Chance in 
them * : Such as was the Caſt ot a Net *, bought 
of the Milefian © Fiſhermen, which occaſioned a 
famous Suit between the Fiſhermen and the Buyer 
of the Caſt ; for, they having drawn out a golden 
Table in their Net, the Buyer claim'd it as his, for 
that he had bought whatever ſhould be taken, or 
che Fortune of the Caſt : whereas the Fiſhermen, 
on the other ſide, contended that the Bargain had 
regard only to what Fiſh ſhould be caught. And 
indeed they ſeem to have been in the right, for in 
explaining any Contract we ought to conſider the 
Intent of the Contractors; and here *tis evident, 
| they had no Thoughts of Gold, but of Fiſh only; 
nor does it make for the Buyer, that it was a Pur- 


5 


norantly, or deſignedly, is another Man's, it is as 
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chaſe of Chance; for that was only deſign'd to ex- 
tend to the Quantity of Fiſh, and not to any 
Thing elſe, which, by great Fortune, might come to 
the Net. And therefore the Table ought to be 
look'd upon as a Treaſure found by Chance. 

As for the Deciſion of the Oracle, which ad- 
judged it to the Wiſeſt, that plainly ſavour'd of the 
7 crafty Covetouſneſs of the Prieſts, who thereby 
bid fair for the- procuring ſuch a glorious Prey to. 
themſelves : For what Mortal would arrogate to 


himſelf the Title of the Viſeſt Man? According, 


to ghat of Sophocl. Antigone, 257. Edit. H. Steph. 
All Prieſts are greedy of Gain. See Val. Max. I. iv. 
c. 1. F. 7. inter externa. Mornac. add. I. xii. D. de 
Act. empt. &c. 

VII. In this place ſomething may be expected to 


be ſaid concerning Monopolies, Whether any, or al! 


of them, be against the Law of Nature, or no? For 
tis an odious Name, and the Laws of many States 
brand it grievouſly, But here we muſt exempt ſe- 
veral Things from the invidious Title of Monopolies, 
which indeed are not ſuch. For ſure 'tis prohibited 
by no Law, nor can it come under the Name. of a 
Monopoly, if only one Man, in any Town, has got 
the Way of making ſome ſort of Manufacture, or it 


one Man only has got ſuch a fort of Grain in his 


Ground, or if ſome certain Commodity be the Pro- 
duce only of one particular Country. ** Since 
there is no ſuch Produce of Alum, in any other 
* Country, which yet is of great Uſe, it is not to 
be wondered at, that the Lipareans have the Mo- 
„ nopoly of it, and, ſetting what Prices they pleaſe 
© upon it, make vaſt Returns.“ Diod. Sic. l. v. 
c. 10. p. 293. Ed. Rhodem. For Monopolies, as 
ſuch, imply that others too would ſell the ſame, 
did not one one Man ingroſs the whole Trade to 
himſelf. Aud therefore, he who alone brings a Com- 
modity from a foreign Country, cannot be ſaid 
to ſet up a Monopoly, provided he does not hinder 
others from importing the fame. Nor is it unlaw- 
ful for any Nation, that abounds in one particular 
Commodity, to bargain with another Nation to let 
them only have the Trade of it *, for any one may 
ſell his own when and to whom he pleaſes ; indeed 


when we happen to have a Superfluity of what ano- 


ther cannot be without, then the Law of Humani- 
ty requires, that we ſhould not make ſuch a Bar- 
gain to the Prejudice of others. But, if a Man, 
without contracting with the Owners, ſhould of his 


41 a Add. Plaut. Per. Act. Iv Sc 4 b Vid ] 39 t. 4 1 . D . . - Fa 

1 g . Sc. 4. ; . 1. 39. t. 4.1. 9. princ. D. de publicanis, But yet add Pin. I. 8. Ep. 2. 
3 See Sretor, in Aug ſt. c. 75. * Concerning which ſee lib. 18. f. 1. J. 8. D. de contrah. empt. L. 11. F. 18. 1. 12. B. 5 
ad. engt. * Plat. in Solon. p. 80. Edit. Mech. ſays between the Fiſhermen of Cos, and a Miliſian Stranger, Dog. Laert. 


lb. 1. §. 28. between ſome young Men of Jonja, and the Mileſian Fiſhermen in Thaletes. 


* 


Ab. 41. tit. 1. De adquir. rerum Domin. Leg. 20. 


Ve acquir, & amitt. Poſſe 


« 


Leg. 43. princ. 


. 18. De contrah. empt. — SY 


Fer averfionem, an Expr 


* The Words of the Digeſts are, Traditio nibil amplius transferre debet, wel | 51 
| "WED a are, 5 » Tel poteſt, ad eum qui accipit, quam eſt apud ö 
radit. Si igitur quis daminum in funda habuit, id tradendo transfert : Si non 4444 ad eum 8 3 1140 LES Dipet. 


* "WR 


6—— 


Sue teta res evincatur, five pars, habet re | ; 5 FJ TIE: 
_ Fes 4 , 5 greſſim emptor in wenditorem. Digeſt. lib. 21. tit. 2. c. 
We reſt of this Title, and what I have ſaid above. Lib. iv. Cap. xiii. F. 13. Nos '# RRR 


1 BW 4 . . 
vod fine ullius damn ok que putatur eſſe vendentis, per longam pelſeſſionem ad emptorem tranſit. Digeſt. lib. 41. tit. 2. 


, Th E 1 1 2 , 2 . 
3 ue _ 2 nothing of it : Aliquando tamen. & ſine re wenditia intelligitur, veluti cum gquaſi alea emitur : quod fit, 
J. piſcium, wel avium, vel miſſilium emitur, Emptio enim contrahitur, etiamſi nihil inciderit : quia ſpei emptio eſt. Digeſt, 


. ion of the Roman Law : As for Example, in Law 62. F. 2. of the Title laſt mentioned ; 
| Lag ue non dolo venditoris fuctum fit, ad periculum emptoris pertinebit, etiamſi res adfignata non fit. See Cujas LES 
a is when we buy Things in groſs, either of the ſame kind, but without determining the Price of each according to 


2 cir Number Weight d Meaſ E . a l 
. 5 , gat, and Mealure ; or Things of a different Nature, . . 
Sp | ; e the Opuſcula varia de Latinitate 1 publiſh'd by M ; 3 = L. nm the Value of each in particular. 


. Be » . * \ — ' 
The Greek is, To pdvTINOY νq Ta napyves yealy. 


See above, Lib. 3. c. 3. $. 6. S lib. 4. c. 5. F. 10. 


* Veliti cum Futurum j 's a Pi f 
1 ; Jaetum retts a Piſcatore emimus, aut indagi ; "Pp R 
a tir. 1. De aRionibus empti & 3 55 = — plagis poſitis @ wenatore, aut pantheram ab aucupe. Dig, 
ure To / Soph. in Antigon. p. 257. Edit. H. Steph. 

T: . Fandale, in his Treatiſe De Oraculis, & dl Llolatria e Super/litiane, or Mr. Rc Hiſtory - Oracles. - 
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own Head aim at a Monopoly, by hindering ſome 
by Force, and others by elandeſtine Contrivances, 
from coming to the ſame Place, and by that means 
lay à Neceſſity upon all others to buy him, it is 
plain that he offends againſt the Law of Humanity, 
and impudently breaks in upon the Liberty of the 
reſt. 

As for Monopolies among private Citizens, it ean- 
not be accounted illegal, or oppreſſive, that every 
one is not allowed to ſet up what Trade he pleaſes, 
but thoſe only who have gain'd a Right by the Char- 
ter of the Corporation; thus in moſt Cities of Ru- 
rope no Man can open a Shop, or betake himſelf 
to any particular Trade, but he who has ſerved 
ſome Time an Apprenticeſhip at it, for it is not e- 
nough that he is expert in it. 

Beſides, the Magiſtrate may give one Man, or 
one Company of Men, the ſole Power of Importing 
certain Commodities from certain Places, excluſive 
of all others. And there may be ſeveral good 
Reaſons for the granting ſuch a Privilege. For it 
requires vaſt Charges to ſettle a Trade with a very 
remote Nation, and perhaps after great Expences 
it may not ſucceed at all; and therefore the Au- 
thors of ſuch a Commerce ought in Reaſon to have 
Security, that others may not intercept gratis what 
they have eſtabliſn'd at their great Riſque and 
Charge; and beſides ſuch privileg*d Companies 
are better able to aſſiſt the Publick with their Ri- 
ches, upon any Emergencies, than private Perſons : 
By this means too a greater Trade may be carried 
on, and with better Credit : Nor is this Method 
liable to ſo many Tricks and Shifts, ſince the 
Gain comes into the common Bank to be divided 
proportionably amongſt them all. Bur as for theſe 
Privileges, a prudent Government will not grant 
*em, but where the Commodities are imported 
from remote Places, and with great Hazard ; and 
which do not ſo much concern the Neceſſaries as 
the Superfluities of Life. Nor even then mult the 
Merchants be allowed to enhance the Price of thoſe 
Things at their Pleaſure ; for it is againſt Reaſon 
to give an Opportunity of ſcraping up exorbitant 
Riches out of the Fortunes of the reſt, when the 
Publick gets nothing by it. 

Laſtly, It ſeems unjuſt that Tradeſmen, or 
Farmers,ſhould be forced to ſell their Manufactures, 


1.8 6-34: 3&6 


Pal. 1. 1. e. 7. (11) Dig. Laert. |. 1. F. 20. 


d L. 17. p. 549. Ed. Gen. Cauſab. 
4 Add. Plin. J. 8. c. 37. de erinaces, L. un. C. de —_—_ 8 6. * 1 extraord. * and Cujacius Ob/. 10. 19. 
| id. Cicer. de Divinitat. |. 1. c. 49. 


or the Produce of their Ground to 
only, who ſell the fame to others by Retale t 
by this Means the Riches of the State ma £ wa 
into the Hands of a few, to the Det 
Oppreſſion of the reſt. and 

I cannot but take notice, by the way, 
tius brings the Example of 1 N 8 
Viceroy of Egypt, in Juſtification of Monpelie " 
tho* that Example is not much to the Purpoſe : * 
neither did the King hinder others from buyis b 4 
the Corn in the Years of Plenty, nor any from FR 
ling, who had too much : Neither had the * 
drians in Strabo the Monopoly of Indian and Ethi. 
opick Commodities from any Privilege, but * 
the Situation of the Place. 

But a Monopoly, properly ſo call'd, as having the 
Force of a Privilege, cannot be ſet on foot by pri 
vate Men : For how can a private Man juſtify his 
hindering others from meddling with ſuch a fort of 
Commodity, when he has no Command over, nor 
can lawfully uſe Force againſt them ? And therefore 
the Monopolies of private Men are ſpurious and Ille. 
gal, and do not depend upon Rights and Privileoes 
but are generally carried on by clandeſtine Fraud: 
and Combinations: As if ſome few by a Trick 
ſhould debar others from Trading to thoſe Places 
from whence they have their Commodities, or 
ſhould hinder thoſe who have them from bringing 
them to Market: Or, if they ſhould enter into x 
Combination to buy up all ſuch ſort of Commoi.. 
ties, and then ſtifle them, that ſo the Scarcity may 
enhance the Price. Againſt whom may be app'y'4 
that of Apollonius Tyaneus in Philoſtr, I. i. c. 11. 
in the Beginning. The Earth is the Mother of 
* all, for ſhe is juſt ; but you being unjuſt have 
* made her only a Mother to yourſelves.” The 
Knavery of ſuch ought as much to be corrected, 
as thoſe who © enter into Compact to raiſe extrays- 
gantly the Prices of other Things by agreeing pr- 
vately to fell nothing under ſuch a Rate: Which 
piece of Roguery Labourers and Workmen ar | 
ſometimes guilty of ©. 

I cannot diſcommend the Sagacity of Thales, who 
rented all the Olive- yards, having foreſeen by hi 
Skill in Aſtrology, that there would be great Plenty 
of Olives that J ear 


© Ut in Velabro Olearii de guo wide Eraſm. = 
[ tt, 


— 


1 We may oppoſe theſe Reaſons to thoſe advanc'd by John de Wit, grand Penſionary of Holland, in his Memoirs, Cap. 4 U 
ſhew that privileg'd Companies, or Monopolies, are prejudicial to a State. ; 115 
he Greek is, H yi a&Jor ανHd, indie Ip vwuas 5 dd be, menoinge duthy av wiyor pnT*e% Philo- 


de vic Apoll. Tyan. lib. 1. c. 15. in fin. Ed. Olear. 
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CHAP; VI. 
/ Renting and Hiring. 


1. What Us hings Hiring hath common with Buying. 
it, The certain Uſe of a Thing, if it be intercepted, 
tends to the Loſs of the Leſſor. 


L Ding and Hiring *, whereby the Uſe of a 
R Thing, or Labour, is granted for a certain 
Rate *, bears ſome Affinity to Buying and Selling, 
and may be brought under almoſt the ſame Rules . 
For the Rent or Wages anſwers the Price; and the 
Uſe of the Thing or the Labour anſwers the Pro- 
perty which 1s acquired by Buying ; and as the 
Contract of Buying and Selling is compleated, when 
the Price is agreed upon, fo is this of Renting and 
Hiring, when the Parties are agreed about the Rent 
and Mages. And as a Thing ſells the cheaper, 
when ſold in Favour of the Seller, and the dearer 
when in Favour of the Buyer; ſo in Renting and 
Hiring, if a Man is at a Loſs for a Tenant, or 
wants Work, he is contented with ſmall Rent or 
Wages ; but, if his Land or Work is ſought after, 
he may demand much greater. Laſtly, as in Buy- 
ing and Selling tis generally the Seller's Buſineſs to 
name the Price *, and the Buyer ultimately reſolves 
upon it; ſo is it, alſo, in Renting and Hiring *. 
« Whoſe Buſineſs is it to aſſign the Price ? He who 
„ delivers the Thing, or he that receives it? He 
« who delivers it ſeems to leave it to the other: 
« As they ſay Protagoras uſed to do, for whatever 
« he taught, he left it to the Scholar to ſet a Value 
&« upon what he learn'd, and was paid according- 
« ly.” Ariſt. Nic. l. ix, c. 1. Tho' concerning 
ths Cuſtom of Protagoras he himſelf thus ſpeaks in 
Plato, in the Dialogue that bears his Name; © My 
« Way is this, when I have taught any one, if he 


e pleaſes, he gives me as much Money as I de- 


© mand]; if not, I bring him into the Temple, and 
* make him declare upon Oath what he thinks my 
* Teaching is worth, and ſo much Ireceive.”* Bur 


a Locatio & Conductio. 
yet how it may be tacitly prolong'd, V. I. 13. F. 11. l. 14. 
„ Ware, you ought to ſet the Price.“ 
D. & de fortuna Alexandri, p. 333, 334. 
I. 10. pref. 


„ 


— 


d V. Inflit. ibid. & I. 3. .. * 


111. The uncertain regularly te the Loſs of the Leſſee. 
iv. Whether the ſame Work may be let to many 
together. 


45 he who buys any Commodity, without agreeing 
upon the Price, is ſuppos'd to oblige himſelf to the 
common Price of it; ſo in this Contract, if Terms 
are not agreed upon, it is left to the Equity of 
the Perſon renting or hiring, who is nevertheleſs 
oblig*d to give as much as is uſually given *. That 
Way of paying for a Work of Pleaſure, which 
Ariſtotle * mentions, * is a perfect Cavil. A certain 
Perſon promis'd a Muſician the better he play d, the 
more he ſhould be rewarded. The next Day, when 
the Muſician claim'd his Promiſe, he reply'd that he 
had repay' d Pleaſure with Pleaſure ®. But Ariſtotle 
was right in ſaying, He had as good received nothing, 


fince he did not receive that which he expefted. Rec- 


tius ſimilem cavillationem adhibuit Bochoris apud Plu- 
tarchum, Demetrio, pag. 901. D. Quum quidam 
amaret Thonidem meretricem, popoſcit illa ingentem 
pecuniæ ſummam. Adoleſcens inde, cum in ſomnis 


ſibi viſus eſſet cum illa concumbere, liberatus eſt libi- 


dine. Ob id mercedem ab illo inſtitit Thonis judicio 
exigere. Cognita cauſa juſſit Bochoris illi quantum 
Poſtulaverat Thoms argenti in vas numeratum huc 
atque illuc manu jaftare, ac meretricem umbra frui, 
Quanquam ſententiam hanc arguit Lamia iniquita- 
tis. Negue enim, inquit, ademit meretrici umbra pecu- 
nie cupiditatem, ſomnium vero amore adoleſcentem ex- 
pedivit. In this Contract, alſo, if any Damage 
happens to the Labourer, whilſt he is about his 
Work 7, *tis his own Loſs, and not the Hirer's s. 
Among the Epheſians there was a remarkable Law 
concerning Architects, that if the Charge in Build- 
ing amounted to a fourth Part more than what the 
Architect had computed it, he was bound to make 
it good out of his own Pocket. 


IT. But 
princ. F. Inflit. ibid. & J. 19. t. 2. D. hcatt, Which 
5. t. Plaut. Perſ. Act. 4. Sc. 4. v. 37. © Tis your 


* See Mat. xx. 4, 7. f Nicom. I. 9. c. 1. Vid. & Plut. de auditi 
s Vid. lib. 14. t. 2. 1.2. f. 1. l. 6. 5.4 hee Rhodis. e 


x The Words are, Locatio & conductis proxima eft emptioni & wenditioni, me juris regulis confiftit. Nam ut tio 6 
wenditio ita contrahitur, fi de pretio convenerit, fic & locatio & conductio ita contrahi intelligitur, fi merces conftituta fit : 


com- 


petit locatori locati act io, conductor i wer condudti, Inſt, Lib. 3. tit. 25. Princip. quæri ſolebat de locatione & conductionc, ff forte rem 


aliquam utendam wel frucndam tibi aliquis dederit. Ibid. F. 2. At cum do ut facias, fi tale fit factum, quod locari fol 
lum pingas, pecunia data, locatio erit. Digeſt. lib. 19. tit. 5. De Praſerini ws & 2 = 5. * / 
in Mr. Dow aT's Civil Laws in their Natural Order. Part, 1. lib. 1. tit. 4. 


ta ut taby- 
this Matter 


Ide Contract of Hiring may be renewed by a tacit Hiring anew, when, the Time bein ired, the Tenant conti 

joy the Thing hired without any Oppoſition from the Leſſor ; for, in this Caſe, both of — 1 poſed not only — 8 — 
Contract ſor the ſame Time, and on the ſame Conditions, but, alſo, for ſo long a Time as the Leaſe bore; ſor it is ſufficient A be 
granted for the current Year, nor can the tacit Conſent of the Proprietor be extended farther. Lui impleto tempore conduQionis 


remanſit in conduttione, reconduxiſſe videbitur. 


the Text, 20s Dominos, &c. which quite alters the Senſe. 


: ipſa anno, ſed non in ſequentibus annis, Digeſt. lib. 19. tit. 2. | 
Leg. xii. $. 11. Mr. Hertius here quotes the Paſſage of an antient 3 the Boundaries * Fields. 1 


fonibus ſuis manere paſſin eft, eorum Conditionem mutaſſæ non videtur. Hygin. de Limit. conflitut. pag. 208. Edit. Goeſ. But 


Duns domi nus in poye/- 
it is in 


3 Plautus's Latin is, & A. Indica fac pretium. DO. Tua merx eft, tua indicatio eff, And Ariſtotle's Greek is, O » Ten CE 


90 Spie new ( . west.) 


+ Here, as in a Matter of Sale, every one may make his Market as advantageous as poſſible for himſelf. Puemadmodum in 


emendo & vendendo naturaliter conceſſum eſt, quod pluris fit minoris emere ori 
; den. ral p 3 guod mino l 
cumſcribere, ita in locationibus & conduct ionibus juris eſt. > g. lib. 19. tit. 1 Les Los. 18 * 


5 This was done by Dionyſius the Tyrant, to one who played on the Flute to him, to whom he had promiſed a great Re- 


ward, 


ita invicem fe cir- 


* Ariſtotle's Greek is, "Oporoy 38 π un Ye, Tray © 20 D u Tvy Xavy. 


7 For Example, If a 


any Defect, the Expence muſt fall on the Owner of t 
1 


l Smith, in working for us, break his Hammer or Anvil, we are not bound 
er imudem aut malleum fregerit, non imputaretur ei, gui locaverit opus. Digeſt. lib. 14. tit. x De 1 2 «+ 


2. F. 1. In like manner, if a Tranſport - Ship, _ attered by a fierce Tempeſt, is forced to Put in a 
e 


ge Rhodia, &c. Leg. 
t ſome Place to amend 


Veſlel, and not on the Owners of the Cargo. Navis adverid tempeſtate 
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806 / Renting and Hiring. Book V. 
IT. But if a Man rents a Thing, and any Acci- Tenant's Fault, he is not oblig*d t ' 
dent intercepts the Uſe of it, or renders it works; but from that Time his Rent - ay Tor cf, ood, 
Ought the Loſs to be the Landlord's, or the Tenant's? to the whole Rent is founded upon Preſy — 
10 which ſome anſwer, in ſhort, that if the Thing that the Thing be in Being, during the Tin Ption 
itſelf periſhes , the Loſs belongs to the Landlord; cluded in the Contract; but if the Th; =o 
but as for Barrenneſs and other Miſchances, which to be, the Contract ceaſes alſo *. And * 7 
intercept only the Uſe of it, they are, unleſs pro- is founded the Law of Se/eſtris, an Eeyptite Kin a 
vided againſt by Covenant, generally at the Loſs That if the Violence of the River ſbould Waſh —4 
of the Tenant: And the Landlord may juſtly de- any Part of the Land, the Tenant Should be 2 
mand the full Rent agreed upon, although perhaps tionably abated in his Rent b. Again, we e 
the Tenant has not made ſo much of his Land as diſtinguiſh between thoſe things, where the Landi 1 
was expected. For the Landlord gave the Tenant may and ought to aſſign a certain and determined 
Power to make the beſt of it; and the Hopes of Uſe; and thoſe, whoſe Uſe, as to Quantity, is un 
the Produce, when they made the Bargain, was certain, and depends upon Chance, and which u 5 
really worth ſo much; and therefore ſince he made that Account, neither can, nor ought to dedeteruin 
good his Part, *tis but fair that the other ſhould, ed. To inſtance in the former ſort; I Hire a Houſe 
alſo, make good his, to dwell in, which my Landlord is obliged to make 
But to examine this Queſtion more nicely ; *tis habitable, and therefore if the Violence of a Storm 
manifeſt, when the Thing periſhes without the or my Neighbour's Fire, ſhould intercept the Uk 


2 Vid. lib. 19. t. 2. leg. 15. f. 2. in fin. & ibid. I. q. f. 4. D. locati. » Vid. Herod. Euterpe, I. 4. F 12. 


*** — 8 * —— 
_— 
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— — — 
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* 


deprefſa, ictu fulminis deuſtis armamen is & arbore, & antennd, Hipponem delata ft, il igue tumultuariis armamentis ad freſens 
comparatis Oſtiam navigavit & onas integrum pertulit : Quæſitum eff an hi, quorum onus fiit, nautæ pro damm conferre debeant 2 
Reſpondit, Nen debere. Hic enim ſumptus — pho magis Navis, quam conſervanderum mercium gratid fatius e. Ib. Leg. 6. 

1 This is the Opinion of GRor ius, lib. 2. c. 12. F. 18. where, to take notice by the Bye, Gronovius has expreſy'd his 
Words very badly. Sicut res domino perit ; for he makes that great Man ſay, That if a, Thing bought, and once delivered 
come to be loſt, it muſt be accounted to him who is actually the Owner of it, and not to the former Proprietor. A franoe 
"Thing! as if any Man queſtioned it! He need not be very acute to ſee, that Gaorius ſpeaks, on the contrary, of a This: 
ſo!d, but not delivered; which nevertheleſs, according to what is faid in the Beginning of F. 15, is to be at the Hazard an 
Peril of the Buyer, whoſe Loſs he makes parallel with that of Fruits, which being fold, and eſteemed, as we may ſay, deliver- 
ed to the Farmer, as far as depends upon the Proprietor, yet the Loſs belongs to the Owner: Even ſo a Thing fold is ſuppos d 
to be deliver'd to 228 > pwnd 1 remains ſome Time in the Seller's Hands. 

2 The Words of the Dige 5 Are, i ager terre motu corruerit, ut nuſquam fit, damno domini cſſe; ofortere enim arrum 
cendluctori, ut frui poſit. Dis, lib. 19. tit. 2. locati & cond, Leg. 15. 1 2. Si capras latrones 1 Hr fraudem Alt cone 
poteſt, judicio locati caſum preſiare wow cogeris: atque temporis, quod inſecutum eſt, mercedes ut indebitgs recuperabis, Ibid, 
Leg. . 5. 4. 

A. the Author applies himſelf only to treat of the Queſtion about Accidents, that happen to the Thing hired, and does 


only by the Bye, and in an imperfect Manner, ſhew the Engagements of him who lets his Goods or Labour, I ſhall ſupply this 


Defe& in a few Words. I. He then who lets out his Fortune, ought 1. To put the Thing into a Condition to be ſerviceable 
for what it is hired, and for the Time fixed, as, alſo, in the Manner and Way agreed on. 2. 'To uphold it in that Condition, 
as far as it depends on him, and, to that End, to be at all neceſſary Expences, or reimburſe the Tenant for them, at leaſt, 
unleſs the latter be engaged by Contract to do them himſelf. See Law 15. F. 1. Tit. locati, conduci, quoted Note 2 following, 
In conducto funds, fi conductor M operd aliquid neceſſario vel utiliter a»xerit, vel ædifcaverit, wel inſlituerit, cum id non cove- 
„iet, ad recipienda ca qua impendis ex conducto cum domino fundi experiri 4 Ibid. Leg. 5 5. F. 1. See, alſo, Leg. CI. of the 
ſame Title. 3. The Leſſor ought to leave the Thing to the Tenant, till the Time that tis hired for is expired, at leall, if 
there happen no Caſe which may probably be excepted, if it were foreſeen ; as, if the Maſter of an Houſe hath need of it 
himſelf, or will make ſome neceſſary Repairs, if the Tenant pays no Rent for a conſiderable Time, or damages the Houſe, 
or uſeth it ſo that it may be feared he'll ſet it on Fire, or does in it, or ſuffers ſome unlawful Trade to be maintained. Adi, 
quam te conductam habere dicis, fi penſionem domino in ſolidum ſolviſti, invitum te expelli non oportet, nift prepriis uſibus Dominus tan 
necefſariam e probaverit, aut corrigere domum maluerit, aut tu male in re locatd werſata es. Cod. lib. N. tit, 65. De locato & 
condudto, Leg. 3. See, allo, Leg. 15. & Digeſt. bib. 19. tit. 2. Leg. 30. princ. 35. 54: F. 1. 86. 61. & Now. 14. c 1. A. Sele 
and in general every Alienation of Property, made in Favour of him who is not the Heir General, diſannuls, alfo, Contract of 
Hiring (fee Mr. HEN TIUs's Paræmia Fur. Germ. lib. 1. c. 47.) but ſo that the Leſſor, or. thoſe who repreſent him, are obliged 
to make good the Damages and Coſts of the Tenant, if the Purchaſer, for Example, or the Legatee, will uſe their Right. ui 
fundim fruendum, vel habitationem alicui locavit, fs aligud ex causd fundum wel ædes wendat, curare debet, ut apud emptorem eln 
pactione & colono frui, & inquilino habitare liceat, alioguin probibitus is, aget cum eo ex conducto. Digeſt. lib. 19. tit. 2. locat, 
Sc. Leg. 35. S. 1. See, alſo, Cod. /ib. 4. tit. 65. Leg. 9. Qui fundum colendum in plures annos locaverat, deceſſit ; & eum fuudin 
negavit : Caſſius negavit cogi poſſe colonum, ut eum fundum coleret, quia nibil heredis intereſſet. Qued fi colonus wellet celere, & 
ab eo, cui legatus efſet fundus, trohiberetur, cum herede actionem colonum habere, & hoc detrimentum ad' haredem pertinere, c. 
Digeſt. ibid. Leg. 32. See Mr. TiT1vs's Obſervations on Lauterbach, 597, Cc. But the Fear of Ghoſts is not a juſt Cauſe 
for a Tenant to abandon a Houſe he bas hired. For, ſuppoſing there was any Foundation for the Reality of theſe Appart. 
ons, we cannot deny that there are a 'Thouſand fabulous Stories upon this Subject; ſo that, perhaps, nothing is more dit. 
ficult than to alledge one Inſtance of this Kind ſupported by any tolerable Proof. None, but People exceſſively credulous or 
timorous, are ſuſceptible of theſe panic Fears: And if a Tenant is of this Humour, he ought to inſert a Clauſe in his Leaſe to 
authorize him to break it for ſo whimſical a Reaſon. Beſides, this might eaſily furniſh. a Pretence for Diſhoneſly in the Je. 
nant, if he found it his Intereſt to throw up his Leaſe ; for if he ſhould affirm he ſaw an Apparition, how will you pro'? 
the Contrary ? Or if the Thing be left to the Teftimony of Witneſſes, how ſhall we know that even theſe are no: inſiuenc' 
by the Terrors of Imagination, as frequently happens? Add to this, the great Loſs the Proprietor ſuffers by having 5 
Houſe ſo diſcredited. The Reader may conſult, upon this curious Subject, a Diſſertation of Mr. Thomafies pybliſn'd in 171! 
with this Title, De non reſcindendo cortraftu Condictionis ob metum Spectrorum. And Laſtly, The Landlord ought to inden'y 
the Tenant for any Loſs he ſuffers by reaſon of the Faults of the Thing hired, which he knew, or ought to have known. 3s 
for Fxample, If a Man hires Hogſheads leaky, and loſes his Wine by it. But ' tis not ſo, if a Man hires a Paſture, where there 
row ſuch Weeds as burſt the Farmer's Cattle; for, in this Caſe, it is ſufficient to demand no Rent, at leaſt, if there prot?3 
— of good Graſs with the Weeds. &i quis delia witio/a ignarus locaverit, deinde winum effiuxcrit, tenchitur i id, gn 
intereſt, nec ignorantia ejus erit ecuſata. Et ita Caſſius ſeripfit. Aliter, i ſaltum paſcuum locaſti, in quo herba mala naſcile. 
tur ; hic enim ſi pecora vel demortua ſunt, vel etiam deteriora facta, quod intereſt, præſtabitur, fi ſciſti; fiignoraſii, penſioren md 
petes. Digeſt. ibid. Leg. 19. 9. 1. Thus much for the Hiring of Things. II. He that lets out his Labour, ought, . th 
attend faithfully to his Buſineſs, or the Work he undertakes. 2. Finiſh it in the Time agreed on, if poſſible. 3. Not to dere 
it without ſome great Reaſon, ſuch as may be credibly thought an Exception $o his Engagement, if it had come into his Mind. 
4. To make good the Damages which he may cauſe to him for whom he labours, either by his Negligence or even by ts 
Ignorance, at leaſt unleſs the Imployer, knowing his Inability, has paſs*d over that Objection; for then he can blame none 94 
himſelf, and the other is diſclgrged from doing better than he was able. Sce Note 1. pag. 308. 1 
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CHAP. VI. 


it . I may fairly withhold in Proportion ſo 
. of the Ret. For the Rent was determined 
for the Uſe, which the Houſe, in the Condition 
it was in at the making of the Bargain, was capa- 
ble of affording during the whole Time I had hired 
ir for; and, the Uſe being leſſened without any 
Fault of mine, the Rent ought to be leſſened allo, 
unleſs it be immediately repaired without any con- 
ſiderable ® Inconvenience, or Loſs to me“. And 
ſo, if a Tenant, or a Farmer, * by Force of Arms, 
be drove out of his Houſe, or Farm, *tis manifeſt, 
the Rent from that Time- ought to ceaſe ; for, in 
this Caſe, the Thing is morally loſt to the Owner, 
till the Enemy be ejected. But if the Corn be ga- 
thered in, and then plundered by the Enemy, the 
Caſe is altered ; and the Tenant is then obliged to 
ſtand to the Loſs. 

As for Labour; if a Man be hired only for the 
Diſpatch of ſome tranſient Buſineſs, and any Miſ- 
chance hinders him from performing it, he can 
have no Title to his Yages : But if a Man takes 
another into his Service for a continued Time, and 
ſuch an Accident happens, in common Humanity 
he ought not to diſcard him, or to abate his 
Wages *, eſpecially if there de Hopes that he may 
make Amends by his future Diligence for- the 
Time he has loſt ; or if his former Behaviour has 
deſerved ſuch Favour, 

III. But as for thoſe Things, whoſe Produce is 
uncertain, as Fields, Orchards, Vineyards, Rivers 
for Fiſhing, and ſuch like ; as a plentiful Produce 
is to the Benefit of the Tenant, ſo a bad one is to 
His Loſs : Nor, in Strictneſs of Juſtice, can he deſire 
any of the Rent to be abated by reaſon of a poor 
Harveſt, eſpecially ſince the Barrenneſs of one 
Year is made up by the Plenty of another ; for a 


good Husband is not uſed to let or rent ſuch 


Mini. . 1 $0. B. . e. d Vid. D. ubi ſupra. 
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Things for one Year only *. Nor can that common 
Objection take place here, That no Body ought to 
grow rich at another's Loſs : For the Landlord might 
urge the ſame in a plentiful' Year for the raiſing the 
Rent, whom, in that Caſe, the Tenaut would have 
no Regard to. For, becauſe the Produce is more 
one Year than another, the Landlord had rather be 
ſure of ſuch a Rent, than depend upon the Uncer- 
tainty of the Seaſon : And, on the other ſide, the 
Tenant lays out a Certainty for the Hopes of an 
uncertain Gain, for which, if it fails him, he can 
blame * no body but himſelf, However that Me- 
dium propoſed in the ? Digeſts may be rightly ap- 
plied here, F the Produce happen to periſh by Floods, 
or by Birds of Prey, or by the Inroads of an Enemy, 
or by a Blight, er Drought, the Landlord ought to 
make Allewanc: ; and the Reaſon added is, leſt the 
Tenant, befides the Loſs of what Corn he had ſcwed, 
ſhould be ferc'd to pay the Rent of the Ground too, 
and ſo bear a double Misfortune. But if the Corn 
proves bad, and nothing happens more than ordinary, 
the Loſs is then the Tenant's. Where it appears, 
that this Medium conſiſts in a Diviſion of the Miſ- 
chances to which the Produce is liable, into ordi- 


nary and extraordinary ©, for if the Rent was to 


be abated for every little Loſs, it would give con- 
tinual Occaſion for impertinent Law-ſuits. And 
therefore the Rent of Land is determined according 
to the middle Produce, computing one Year with 
another, leſt the Farmer, upon every little Loſs, 
ſhould have Occaſion to complain ; and yet *tis 
difficult to lay down preciſely how great the Loſs 
ought to be for the Abatement of the Rent, which 
may better be left to the Diſcretion of an honeſt 
Man, conſidering all Circumſtances, than to the 
Determination of any general Rule. 

Sometimes, a Farmer takes Land upon Con- 


nne! 4 Nd l. 26. f. 6. D. B. t. 


Where it is well added, The Tenant ought to bear contentedly a moderate Loſs, when an immoderate Gain is not taken 


« from him. 


r 
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So the Digeſts order, © Si vitiatum zdificium neceſſario demolitus eſſet, pro portione, quanti dominus prædiorum locaſſet, 
quod ejus temporis habitatores habitare non potuiſſent, rationem duci, & tanti litem zſtimari.” 16id. Leg. 30. princip. 


So the Words are, © Habitores non, fi pauls minus commode 


aliqua parte coenaculi uterentur, ſtatim deductionem ex 


s mercede facere oportet ; ea enim conditione habitatorem eſſe, ut ſi quid tranſverſarium incidifſet, quamobrem dominum ali- 
quid demoliri oporteret, aliquam partem parvulum incommodi ſuſtineret ; non ita tamen ut eam partem cœnaculi dominus 
* aperuwſſet, in qua magnam partem uſus habitator haberet.” bid. Leg. 27. princip. Moreover, that the Proprietor is obliged 
to make neceſſary Reparations, appears from Leg. 15. F. 1. of the ſame Title. 


3 Sec, in the ſame Title, Leg. 33. in fine, & 35 princ. 


. + See Digeſt. lib. 40. tit 7. De ſtatu lileris, Leg. 4. F. 5. & Columulla de re Ruſtica, lib. 12. c. 1. in fin. 


It is for this Reaſon that Columella earneſtly adviſes Maſters to take great Care of their Slaves when the 


y are ſick: Qi 


etiam fidelias, quam prius ſervire fludent, qui convaluerint, quam eft agris adbibita diligentia. De Re Ruſtic. Lib, xii. Cap. 1. 


in fin. 


6 Pliny junior nevertheleſs prides himſelf much in ſeveral Places of his Letters, in the Releaſes which he made to his Farmers 


in that very Caſe. See lib. 8. Ep. 2. & lib. g. Ep 
Vanity, he had ſome future Intereſt in ſo doing, 


aut ſolis fervore non adſueto id acciderit, 
15. 28. Horou ANR. Obſerv. iv. 17. Menace, 


bile eft, lafi fuerint fructus: alioquin modicum damnum & 
Leg. xxv. F. 6. 


to the Farmer, that we may ſee that ſuch as hold 
the leſs Proviſion there is, the dearer they ſhall ſell t 
ment of Rent muſt have reſpect only to little Farmers. 


the Price of Things is commonly very changeable. 
explains, at the ſame Time (OB lib. 2. c. 


Reſcripto ita continetur »: NOV AME DESIDERAS, U 
ibid. 1. . A Man who hath taken an old Vineyard to far 


12.) another Reſcript of Antoninus's, recited in the ſame Place. 


H. 38. & lib. 10. Ep. 24. But it appears by thoſe Letters, that, beſides - 


7++ Servius omnem vim, cui reſiſti non poteſt, dominum colono 
norum, & ſi quid ſimile acciderit ; aut fi incurſus hoſtium fiat. 
** veluti ſi vinum coacuerit, fi raueis aut herbis ſegetes corruptæ ſint. Sed et ſi labes 
** num coloni non eſſe, ne ſupra damnum ſeminis amiſſi mercedes agri præſtare cog 
hy damnum domini futurum. 
coloni eſſe. Idemque dicendum, ſi exercitus præteriens per laſciviam aliquid'ab 


præſtare debere ait; ut puta, fluminum, graculorum, ſtur- 
Si qua tamen vitia ex ipsà re oriantur, hoc damno coloni eſſe: 
facta ſit, omnemque fructum tulerit, dam- 
: atur. Sed & fi uredo fructum oleæ corruperit, 
Si vero nihil extra conſuetudinem acciderit, damnum 


ſtulit.“ Bid. Leg. 15. F. 2. See 5 Obferv. 
» pag. 42 


1010 N Amænitat. Jur. Cap, xxxviii. and the Commentary of Mr. Noo 

& /eeq. Vis major, quam Græci Oes Blav, id , vim divinam adpellant, non debet conductori 3 i plus, quam les. 
quo anime ferre debet colonus, cui immodicum non aufertur. Ibid. 
Mr. Trrius on Lauterbach, Obſerv. 610, believes, that this Circümſtance in the laſt ge, 57 


That the Loſs of the Farmer be inſupportable, ought to be chiefly regarded: For a bad Harveſt is ſo far from bei 


unl:ſ; I mean 
ng prejudicial 


eat Farms love a Year of Scarcity more than one of Plenty, becauſe 
eir Corn; fo that, according to this Author, all that is ſaid of Abate- 


But when certain Proviſi . 
dent on a good or bad Harveſt, there is no Cauſe that an Abatement of Rake Goal weome very chevy, th Ranks indepen- 


d be defired upon that Account, becauſe 


This is determined in the following L d i | 
Mr. Bynker/ooek hath explained it learnedly and judiciouſly, according to his C e 


Lereretur, non efſe rationem ejus habendam, Reſcripto Divi Antonini continetur. Di 


uſtom. Cum quidem de fructuum exiguitate 
geſt. ubi ſupra, Leg. 15. $. 5. This Lawyer 
Item alio 


T PROPTER VETUSTATEW VINEARUM REM15SS10 TIBIDETUR, 


. h t 2 . 6 my, Pp 
he expected, becauſe he mi P iy Mer, p o impute it to none but himſelf, if it bear not as much as 
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dition of paying his Landlord the whole Produce 
df it, deducting firſt the Value of his Labour. 
And here the Farmer is, as it were, an Hireling, 
and if the Year prove barren, the Loſs is to the 
Landlord only. 


If the Tenant ſhould, by any Accident, have the 


Uſe of the Land intercepted, and the Landlord 
ſhould, in the mean Time, bet it to another, or 
reap the Profit himſelf, which otherwiſe would be 
due to the Tenant ; whatſoever Gain he makes of 
it, he ought to refund it to the firſt Tenant, or 
elſe to receive it in part of Payment for the Rent. 
The Duty of the Tenant and Landlord, in reſpect 
of any Thing or Labour let out to Hire, 
is ſhew'd in Iuſtit. I. 3. t. 25. F. 5. & in D. ubi 
0.9 S*% % 5. 1-3. L 12k 19-1 25.4. 
3. 4, 73 8. I. 29.1. 30. K 4. L 38. I. 55. 5. 1, 2, 
I. 60. F. 2. Il. 61. prin. D. h. t*. 

Hither may be referr'd the Law in Egypt, rela- 
ting to Phyſicians; who, if they took care of their 
Patient, accoding to the Direction of the publick 
Book, were not anſwerable if he died under their 
Hands; but if they acted againſt thoſe Directions, 
they were tried for their Lives *. Alexander de 
Rhodes relates, that in the Kingdom of Tunquin 
they agree with the Phyſician for a certain Rate at 
the Beginning of the Diſtemper, but which he does 
not receive, till he makes his Cure : and if the Pa- 
tient miſcarries, he has nothing for his Pains : By 
this means they think to quicken the Diligence of 
the Phyſician, The ſame Author tells us of a Phy- 
ſician, who, being conſulted and bargaining for his 
Fee, ſaid, That, were the Patient a young Man, he 
would not cure him under 100 Crowns, but fince he 
was old, he would be contented with 20; becauſe the 
Life he ſhould reſtore was not likely to laſt long. 

IV. But if my Labour, ſuppoſe in a Journey, 
can be ſerviceable to many, and I am hired by one 
Perſon to the full Value, Can I exa# the ſame Price 
from others alſo ? Grotius © is of the Opinion I may, 
if the Law of the Land does not interpoſe; for it 


* Diod. Sic. |. 1. c. 82. d 7tin, Part. 2. c. 30. 


L. 8. e. 18. 19. 


. Box v. 
has no Relation to the Contract which J made i 
the firſt : Nor is my Labour the leſs valuable to Ta 
by being ſerviceable to others alſo. However uch 
a Contract as this does not ſeem agreeable to Equ 


and good Nature, tho* perhaps it is not ſtrictly =. 


Juſt, For when one Man alone has Paid for the 


whole Labour, if it can do Service to others al 
without being the more painful to the Performer b 
in reſpect of them, * it ought to be rank'd among 
thoſe Favours, which are of no Expence to the 
Doer, and are yet beneficial to the Receiver. Bur 
yet ſince *tis hard that the firſt ContraQor ſhou' 
bear the whole of the Burden, it is but + reaſonable 
that the others ſhou'd contribute to him their 
Proportion, Thus if I hire a Ship to myſelf, the 
Owner cannot take in others without my Leave: 
and if I am diſpoſed to admit of it, the Advantage 
redounds to me only. 

But yet in Arts and Sciences, which receive 3 
Value from the Scarcity of ſuch as underſtand 
them, the whole Price may be fairly demanded of 
each, though the ſame Trouble would inform ma- 
ny; for ſuch ſort of Arts, the more common they 


are made, the cheaper they grow: And therefore 


though my Labour be never the greater to me by 
being apply*d to many, yet I can 5 demand a Price 
upon Conſideration that my Knowledge will be le 
worth, the more it is communicated. Some indeed 
are not willing that the Salary, which a Man re. 
ceives for teaching the liberal Sciences, ſhould 
come under the Denomination of Hiring, becauſe 
Learning cannot be fold for Money; and ſo they 
are for making this one of thoſe Contracts which 
want a Name, reducible to the 4th general Head, 
Work fer Goods. Be it as it will, it ſeems to have 
this in common with Hiring of Labour, that the 
Honeſty and Induſtry of the Party only, and not 
the Event, is to be regarded ; fo that although 
one's Labour happens to be in vain, yet the Salary 
agreed upon may be demanded. 


4 Nia. L. 50. t. 13. I. 1. 6. 4 


de extraord. cogn. Vid. Sen. de Benef. I. 6. c. 11. How poor Schoolmaſters are often cheated of their Wages, is ſhewn in Lucian, 


De mercede condut?. 


* 2 © ti 44% 80 * 2 4 az 4 PR” i — 
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1 The Words are, , Conductor autem omnia ſecundbm legem conductionis facere debet, & fi quid in lege prætermiſſum fu- 
% erit, id ex bono & æquo præſtare. Qui pro uſu aut veſtimentorum, aut argenti, aut jumenti, mercedem aut dedit, aut 
0 promiſit; ab eo cuſtodia talis deſideratur, qualem diligentiſſimus paterfamilias ſuis rebus adhibet : quam fi praſtiterit, & aliquo 


* h wee . 
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* caſu fortuito eam rem amiſerit, de reſtituenda ea non tenebitur. Inſſ it. /ib. 3. tit. 25. F. 5. Celſus etiam imperitiam culpz 
% adnumerandum ſcripſit. Si quis vitulos paſcendos, vel ſarciendum quid, poliendumve conduxit, culpam eum præſtare debere, 
« & quod imperitia peccavit, culpam efle : quippe, ut artifex (inquit) conduxit.” Digeſt. ubi ſupra, Leg. 9. F. 5. See, allo, 5. 2,3. 
& Leg. 11, 12, 13, 15. J. 3, 4, 7, 8. Leg. 27. 30. f. 4- = 38. 55. F. 1, 2. Leg. 60. $. 2. Leg. 61. princ. I have ſaid at the End of 
Note 3. pag. 506. foregoing, how it is to be underſtood, That we muſt judge by the Principles of the Law of Nature only, what 1s 
here ſaid of the Ignorance and Inability of him who takes upon him a-Work or Labour. As for the Care that the Tenant 
ought to have of what he hires, the Lawyers are not well agreed about it; ſome will have him anſwerable for the leaſt Neg- 
ligence, and others for ſmall Faults only. See Mr. Twomas1us's Diſcourſe De Culparum Praftatione contractibus, c. 1. C. 22. 
Mr. Noodt, in his Commentary, pag. 428. & ſegg. diſtinguiſhes between the Hire of a Thing, and Hire of Labour or Mort: 
and he maintains, according to the Roman Law, in the firlt kind of Contract, we are anſwerable for a ſight Fault; in the lal, 
for the ſlighteſt Neglect. What I have ſaid of a Bargain of Sale in Note 2. upon F. 3. of the foregoing Chapter, ought to be 
applied here, if we follow the Simplicity of the Law of Nature. 

2 We follow the Notions of the Reman Law, which looks upon the Tenant (Condu&or) as he who undertakes a Work or La- 
bour, and the Landlord (Locator) as he who lets it at a certain Price to be paid him. See Cu as Obſerv. Lib. ii. Cap. xv. 
and Mr. Nood!'s Commentary, pag. 421. But 'tis the Impropriety of Language which makes the Notions cortfus'd : For, in 
the main, he who lets his Labour and Work for Wages to a Perſon, who is to find Matter for him to work on, is no leſs a 
Landlord, than he who lets an Houſe or Land: and becauſe the Contract begins ſometimes by one of the Contracting Parties, 
ſometimes by the other (which is the Reaſon alledg d here) it does not flow from any eſſential Difference, ſince the Price is always 
paid by him who enjoys the Labour or Work of the other. As for Bargains at a Price agreed on, where the Undertaker finds 
the Materials, and is at all Expences, this is properly Selling. See c. 2. F. 10. above. 

3 This only proves that we can require no more of another than he has expreſly agreed to pay. But if, after the former is en 

ed, ſome other Perſon can make an Advantage by it, nothing hinders but that ſome Recompence may be made to the latter 
for the Care he takes of his Affairs, unleſs there is ſome Reaſon of Humanity and Charity, which requires that the Service be 
done to him freely. | 

4 This is not always neceſſary ; for provided that the Perſon hired doth not neglectithe Affairs by him undertaken, if, at the 
ſame Time, he can attend upon another's, he may be allow'd to make that ſmall Gain, as a little Perquiſite, which we are con- 


tented he ſhould have. 


5s Sometimes, alſo, that which every one gives is ſo ſmall a Thing, that what is paid for the Labour of all together, is little 
enough ſor the Labour of teaching one only. 1 
0 


— TE TS ELOTSI 
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Lui non pete. Digeſt. 


dem appellas ? Quid enim ſcio ? Culpa docentis 
pra paf. quod læva in parte mamille : 
Nil ſalit Arcadico juveni. Juv. Sat. vii. v. 159, &c. 


Pray, Sir, for what? The Scholar knows no more 
At Six Months End, than what he knew before. 
Taught or untaught, the Dunce is ſtill the ſame, 
Yet ſtill the wretched Maſter bears the Blame. 


Sometimes that which Pliny mentions of the Te- 
randus or Buff, N. H. I. viii. c. 34, may be ap- 
plied ; when he appears in his own genuine Complexion, 
be is like an Aſs. *Tis an excellent Maſter that can 
make a Fool wiſe, Eurip. Hipp. Coron. v. 921, 
922, Nature is too violent and powerful for any Diſ- 
cipline, Lib. Decl. 29. Though ſometimes that may 
be reply'd which Lucian mentions in Hermotim. 


Vid. Diog. Laert. I. 2. F. 62. 


** 
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509 
Tom. 2. p. n. 293. The Speech which Aureng- 
Zebe the great Mogul made to his Tutor, is worth 
Obſerving, Vid. Bernier de rebus in regno Mogoris 
geſtis, Part. ult. p. m. 57. 3 

Eſchines acted directly counter to this ſort of 
Contract, for he gave People Money to come and 
hear him *: And ſo did the pompous and ambiti- 
ous Rhetoricians at Rome, who by Intteaties and 
Entertainments did what they could to get them- 
ſelves Auditors. Socrates did not demand Money 
of his Auditors, but wondered, That a Man profeſ- 
ing himſelf to be a Teacher of Virtne ſhould inſiſt upon 
fo mean a Reward, and not rather lock upon himſelf 
to be the greateſt Gainer, in having procured à good 
Friend ; that ſuch a Man ought not to fear, leſt he, 
whom he had made good and honeſt, ſhould forget to be 
grateſul to his Benefaftor ®. 


b Vid. Xenoph. Apomnem. I. 2. p. 426. Ed. H. Steph. in fin. 


— 


This Story is founded only on, a bad Tranſlation of theſe Words, Euꝶhie dus 5 dxcgdons morio don, which ſignify the con- 


trary, That E/chines took Money of his Auditors, as A/dobrandinus obſerves. Beſides nothing is more common in the ancient 
Authors, both Greek and Latin, than their reproaching the Philoſophers of their Times with ſordid Covetouſneſs, and a merce- 
nary Spirit, by which they diſgrac'd, and contradicted, their Profeſſion. See the Jeſuit Louis Creſol, Theatrum wet. Rhetor. 


Orat. Declam. &c. Lib. v. Cap. 3. Hegg. 


m_—— EY 


C H AP. VII. 
Of the Loan of a conſumable Commodity, 


1. What a Loan is, and what a conſumable Com- 
modity. 

11. A double Uſe of theſe Things. 

11. For what Things we are wont to be credited. 

iv. Of tacit Lending. 

v. Whether Lending be an Alienation, 

vi. What if Money be alter'd in the intrinfick 
Value ? 


I, F HE Loan of a * conſumable Commodity is 

founded upon this Condition, that the 
ſame Quantity and Quality be returned in kind“. 
Things thus let are called conſumable ©, becauſe 
they are conſumed and periſh in the Uſe: * And 
therefore *tis enough, if the ſame Sort of Things, 
tho* not the ſelf- ſame Individuals, be returned. 
The © Loan of a conſumable Commodity differs from 


the Loan of any other Thing not conſumable, and 


from the * Uſe of a Thing let out to hire, in this 
Reſpect: In the two latter, the ſelf-ſame numerical 
Thing that was lent or let out, is to be reſtored, and 


Res fungibilis. D Vid. Inflit. I. 3. t. 15. princip. 


vir. Or in the extrinſict Value? 

VIII. The Doctrine of the Jews about Uſury, 

Ix. That Uſury is not contrary to the Law of Na+ 
ture is prov'd, 

x. The Arguments to the Contrary are anſwered. 

x1. Some Contracts are much the ſame as Uſury. 

XII. The Evaſions uſed to avoid the Diſgrace of 

Uſury. 


no other without the Conſent of the Creditor : Arid 
that, not only becauſe the Value of ſuch Sort of 
Things is not always capable of being exactly ad- 
juſted ? *, but becauſe it was expreſly the Condition 
of the Loan or Letting. Whereas in the Loan of a 
conſumable Commodity; if, for Example, my Neigh- 
bour borrows a Buſhel of Wheat, and returns me 
another Buſhel of the ſame Goodneſs, I am ſup- 
pos'd to have receiv'd my own, 

Theſe conſumable Commodities are ſaid to conſiſt 
of Number, Weight, and Meaſure, as being there- 
by determin'd and ſpecified ; whereas other Things 


© FVotantur res, que mutuo dantur, fungibiles, /eu quæ functio- 


nem in ſuo genere recipiunt, idea, quia quodlibet ex iſto genere vice alterius ita fungitur, ſeu alterius vicem ſubit, ut qui ex eodem 


nere, eadem qualitate, & quantitate receperit, idem recepifſe cenſeatur, D. L. 12. t. 1. I. 2. 5. 1. gue functionem, &C. d Mu. 
8 Vid. D. «bi ſupra de rebus creditis, leg. 2. f. i. 


tuum, * Commodatum. 


CET 


f Locatum. 


— * 


2 © 


2.4 


. 
* —— 


5 The Words of the Inſtitutes are, „ Mutui autem datio in iis rebus confiſtit, quz pondere, numero, menſura conſtant ; 
Y veluti vino, oleo, frumento, pecunii numeratà, ære, argento, auro, quas res aut numerando, aut metiendo, aut adpen- 
5 dendo, in hoc damus, ut accipientium fiant, Et quoniam nobis non eædem res, ſed aliæ ejuſdem naturæ & qualitatis 

redduntur: inde etiam mutuum adpellatum eſt, quia ita a me tibi datur, ut ex meo tuum fiat." Inſt. lib. 3. tit. 15. 


See Cijas Ob.. 11. 37. 
* Res fungibiles. See what is ſaid Note 4. pag 2. 


The Word Fungibilis is not found in the Roman Law; but Fund4;g 


is uſed in the ſame Caſe, tho' it may be doubted whether the Ancient Lawyers called, Res gue in 
reapiunt, what the Moderns have abridg'd into oro" emo The Law upon which it is 5 is p ninly 83888 


ought to be read, in all Appearance, as Mr. Bynker, 


nem, quam /, ce. 


oek explains it, Ob/erwy, 1. f. 10. Mutui datio —_— in his rebus, que pondere, 
0 


numero, menſurd 1 ; quoniam eorum datione poſſumus in creditum ire. Quæ in genere ſuo 
igeſt. lib. 12. tit. 1. De Rebus creditis, &c. Leg. 2. F. 1. 5. e. (if we underſtand am before guam 


tionem recipiunt por functiso 


Jpecie.) In theſe ſort of Things we pay what we owe, by reſtoring another Thing of the ſame Kind and Quality, as well 8 by 


returning the ſame we have received. 


The Words of the Dige s are, Nan in ceteris rebus ided in creditum ire non Poſumus, quia aliud pro alis invito creditori 


12. tit. 1. De Rebus creditis, &c. Leg. 2. F. 1. 


have 
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have their Quantities determin'd by Natute. And 
therefore conſumable Commodities are peculiarly term- 
ed Quantities : But other Things, which don't come 
under this Sort of Loan, are call'd Species. And 
here we muſt obſerve, that, v. g. Oxen are not 
therefore a conſumable Commodity, becauſe 50 or 
100 of them may be fold by Tale; for the Num- 
ber, in that Caſe, does, not ſpecify them, but only 
denotes the l of the Species. 

II. The Ute of theſe conſumable Commodities is 
either ordinary or extraordinary. The latter is 
when a Man borrows to make an Appearance of 
being better provided than really he is; for ſome- 
times tis of great Importance to be thought rich; 
as if a Man, in order to gain upon the Affections of 
his Miſtreſs, ſnould borrow a Sum of Money, and 
ſhew it for his own; in this Caſe, the Money is not 
taken up as a conſumable Commodity, nor is the Bor- 
rower ever Owner of it; and therefore he ought to 
return the very ſame in Specie. But the ordinary 
Uſe of ſuch Things conſiſts in the Loſs of them; 
or, in other Words, I cannot directly apply them 
to my Uſe,unleſs they be conſum'd, and ſo become 
loſt to me. This is plain in Corn, Wine, and other 
Things that turn to Nouriſhment 3; and Money it- 
ſelf I cannot make uſe of in buying Neceſſaries, 
and paying Debts, unleſs I part with it: So that 
altho* the Subſtance of the Money remains, yet as 
to me it is utterly loſt. And therefore, when ſuch 
Things as theſe, to the end they may be put to their 
ordinary Uſe, are made over to another, not with a 
Deſign to barter, but with a Deſign to have the 
ſame return'd again; ſince the Species that was de- 
liver'd muſt be conſum'd, the Reſtitution muſt ne- 
ceſſarily be in the ſame kind *. 

HI. Money, which commonly goes by Number, 
or Counting, Gold and 3 Silver in Bullion, Bread, 
Sc (which paſſes by Weight) Corn, Salt, Wine, 
Beer, Oil, Sc. (which are ſpecified by Meaſure) and, 


2 Add. Jac. Gothofredi Di/ert. de ægualitate & functione in mutuo. b Vid. D. ubi ſupr. I. 2. F. 1. D. de reb. cred. 
e Add. Plin. N. H. I. 9g. c. 55. 4 Condictio indebiti, & condictio cauſa data, cauſa non ſecuta. | 


* 


in general, all ſorts of Proviſion; as F | 
Milk, and even intire Animals, conſiders 4, f. 
viſion, come under the Name of conſumabi⸗ "via 
dities *, For ſuppoſe I am to make an Enter 4 
ment, and have not Proviſion enough at ae: 
Money to buy it, I may borrow of my Neighbour 
not only Eggs, and Fleſh, but Fiſh, Lobg ng 
Hares, Hens, Geeſe, and even Sheep and 8 
upon Condition to repay him again in kindꝰ. Fair Fa. 
per may, likewiſe, be brought under the ſame Dis. 
mination, as being conſum'd in the Uſe 3 for Pa ny 
once ſcribbled upon is loſt for any other Wriing 
In ſhort, under this Denomination may be re 
any ſort of Commodity, which can be determin- q 
by any certain Meaſure, and which (if, after it has 
been apply'd to its genuine and principal Uſe, it 
cannot be intirely reſtored again to its former Con- 
dition) is capable of being repaid in kind. For 
fuch ſort of "Things, altho* they are generally the 
Matter of Sale, yet ſometimes happen to be borrow. 
ed. As if, v. g. I ſhould procure a certain uan- 
tity of Cloth for my own Uſe, and ſhould et a 
Friend, who has immediate Occaſion for ſome of 
the ſame ſort, and has not wherewithal to buy it 
make uſe of it, upon Condition to return me 25 
much and as good of the ſame kind, 

IV. And this Contract is perform'd not only ex- 
preſly, but ſometimes tacitly : As ſuppoſe I ſhould 
pay a Man Money by Miſtake, which 1 did not 
owe; or ſhould give a Man Money for ſome Rea- 
ſon which afterwards does not appear; in this Caſe 
the Roman Law admits of an © Action for Money 
paid where not due, and for ſome Reaſon which dias 
not appear. For ſince ſuch Money was not paid as 
a Gift, but as a Debt, or for the procuring an E. 
quivalent, and yet the Receiver became Maſter of 
it; it is the ſame Thing + as if it had been bor- 
rowed, and may be demanded back as ſuch. And 
therefore the Foundation of theſe Actions may not 


: So the Law ſpeaks, Non poteſt commodari id, quod uſu conſumitur, nift forte ad 2 vel oftentationem quis accipiat. Sch 


etiam ad hoc commodantur pecuniæ, ut dicis gratia numerationis loco intercedant. 


$'6 


5 The true Character of Things, call'd conſumable Goods, is, that they periſh in the uſing, as our Author ſays. Now there 
are two ſorts of Conſumption: 1. Natural. 2. Civil. Natural Conſumption hath place either in ſuch Things as periſh in the 
Uſe, as thoſe are which we eat and drink; or in ſuch as are ſubject to be eafily corrupted, tho' we do not meddle with them, 
as the Fruits of Trees, &c. For as for thoſe which decay inſenſibly as we uſe them, but don't altogether periſh, as Cloaths, Earthen 
Ware, &c. they don't belong to this Place; and 'twas an Overſight of Tribonian to exclude C | 
Uſufruct, properly ſo call'd. Inftit. lib. 2. tit. 4. F. 2. Conſumption Civil hath Place in Things, whoſe Uſe conſiſts in being 
alienated, altho' they have a continual Being. Such are not only Money, but all Things we barter, as, alſo, Things mace 
uſe of in Building, and all other Materials for Compoſitions, and Work. See lib. 4. c. 7. F. 10. above, Upon this Foundatioa 
there are two ſorts of Things call'd conſumable Commodities : One, which are ſuch in their own Nature, and unchangeably ; 
the other, which depend upon the arbitrary Will of Men, and mutable Appointment. The firſt are ſuch whoſe ordinary Us 


1 


g. I. 13. tit. 5. Commod. vel cont. Ley, 


loaths from the Number of an 


conſiſts in their Natural or Civil Conſumption : I ſay, ordinary Uſe ; for tho' the Owner may lend ſometimes, for Eun- 


ple, a Sum of Money, merely for Form and Appearance, and a Beam only to ſupport a Building; yet, as that is rare, it has 0 
regard to Laws, which reſpect Things that commonly happen only. The other fort of conſumable Things contains ſuch, 3 
tho' they may be uſed or lent without Conſumption, are often appointed to be fold, or enter into Trade after ſome otic! 
Manner; fo that, according to the Deſign of him of whom they are borrowed, they are ſometimes a Loan of Conſumption, 
ſometimes a Loan of U/e. As for Example, when a Man who has a Library for his own Uſe, lends me a Book, he inten 
ſhould return the mona again; ſo that if I would give him another as good, he is not obliged ordinarily to accept it : Du 
the Book, be a Bookſeller, or Trader in Books, tis ſufficient that I return him another Book as good; 
becauſe, as he keeps it for Sale only, tis indifferent to him, whether I reſtore him the ſame Book, or another as good. * 
the ſame in other ſorts of Goods, unleſs they be ſuch as are very rare, or curiouſly wrought, as ſome ſort of Drugs not com 
mon, a Watch, Mathematical Inſtruments, an Air-Pump, or other Inſtruments to try Experiments, &c, becauſe 'tis hard v 
find others preciſely of the ſame Nature and Goodneſs, which may be returned for what's borrowed. This is taken out of N 
Tnouastus's Diſcourſe before quoted, Di pretio affetionis in res fungibiles non cadente, c. 1, F. 16, fc. | 
3 We may give Gold for Silver, and pay it in other Kinds, unleſs it be otherwiſe agreed on. See Corn. Van Bynkerſoodt 


if he of whom I borrowe 


Obſerv. r. 9. 


It is not neceſſary to ſuppoſe a tacit Loan. The Nature of the Thing ſufficiently ſhews the Neceſſity of . Reflituti% 
as appears by the Author himſelf. But if it be ſufficient to render an Equivalent, yet it does not follow that it ſho 
be by virtue of a tacit Loan; but tis becauſe the Thing lent cannot be otherwiſe reſtored, or becauſe tis all one whether 
the Thing be recover'd in pcie, or by an Equivalent. See what is ſaid of Qafi- Contracts in ſeveral Notes above, and among 


others on ib. 4. Co T3. $. 13. 


impropet 
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: Iy be call'd a tacit Borrowing *. Thus 
Aera, the Emperor having given Childebert, the 
French King, Money to drive the Lombards out of 
Ttaly, after he had made Peace with them demand- 
ed it back: Childebert indeed would not ſo much as 
vouchſafe him an Anſwer, but that was becauſe he 
was more powerful than juſt, Paul Marneſrid. de- 
geſt. Longobard. | PA 
V. Some Years ago Salmaſius and ſome Civili- 
ans had a Diſpute, Whether the Loan of a conſu- 
mable Commodity was an Alienation ? Now it is 
plain, ſince the ordinary Uſe of ſuch Things con- 
fiſts in the Conſumption of them, they mult be 
made over to the Receiver, with full Power to diſ- 
ſe of them as he pleaſes z which cannot be done 
without inveſting the Property in him. But be- 
cauſe the Creditor gives, in order to receive back; 
and the Debtor receives, in order to refund; there- 
fore neither is the Eſtate of the one leſſen'd, or the 
Eſtate of the other increaſed by it. Unleſs the 
Creditor may be rather thought a Loſer, having 
only an Action againſt the Debtor's Perſon, in lieu 
of his Money, which, by Reaſon of the Trouble 
and Uncertainty attending it, may be reckon'd leſs 
worth than the Money itſelf. And hence it is, that 
as Debts, due to any Man, are look'd upon as Part 
of his Fortune; ſo a Man is ſuppoſed to be worth 
only ſo much as remains to him after his Debts are 
paid. And he who owes more than his Eſtate 


= Which is otherwiſe called by the Civilians Quaſi-Contractus. 


comes to, may fairly be ſaid to be worth leſs thari 
nothing. To this Purpoſe was that Saying of Ce/ar”s, 
that he wanted 2500 I. S. to be worth nothing, 
App. de bello civil. I. it. p. 432. B. Ed. II. Steph. 
Hence Money borrowed is call'd &s alienum, ano- 
ther Man's Money; not that the Perſon borrowing 
has not the Property of it, but becauſe he receiv'd 


it upon Condition to return as much. On the * 


ther ſide, he who is out of Debt, may ſay, Mes 
ſum dives in are, The Money that I have is my 
own. In a Word, he who lends Money does in- 
deed alienate it, yet ſo as neither to leſſen his own 
Eſtate, nor * to add to that of his Debtor. 

VI. It is a Queſtion of greater Moment, Me- 
ther, if a Change happens in the Money, betzveen the 
Borrowing and the Payment, Regard muſt be had to the 
Value of Money, as it was * at the Time of Payment? 
Here moſt think fit to diſtinguiſh between the in- 
trinſick Goodneſs of Money, and the extrinfice ; 
whereof the former conſiſts in the certain Quantity 
of ſuch, or ſuch a Metal; the latter in the publick 
Rate, or Value impos'd by the Magiſtrate. If the 
Change happen in the intrinſic Value, as ſuppoſe 
the Metal becomes baſer or lighter (for the Change 


in Money is generally for the worſe) then they 


think the Money ought to be reduc'd to the Value 
it bore at the Time of Borrowing. For this Con- 
tract obliges not only to reſtore the ſame Thing 
in kind, but in Goodneſs alſo 5 ; indeed otherwiſe 


the 


1 The Lawyers lll it Promutuum. See Cyjacius Obſ. 8. 33. 


4 „ By the way we may obſerve out of Plutarch, why the Gnoſians us'd to take away forcibly the Money which 
« they borrowed at Intereſt: Perhaps, that the Creditor might evade the Law againſt U/ury. For, ſhould the Debtor 
« refuſe paying Uſe for what he thus took away, he would have an Action of Robbery againſt him.” 2ye/. Grec. P. 303. 


Edit. Wech. 


3 That is to ſay, as Mr. Pra c TTR, in his Treatiſe of Intereft obſerves, Chap. xii. p. 1 FEE % If he who lends, transfers 


% the Property of a Thing to another in Specie, yet he reſerves the Value.” Now the 


alue always exiſts, and we Fnow 


what it is: We put it into the Hands of the Debtor, but he is not the Owner; for if it were ſo, he might diſpoſe of it as he 
pleas'd, by giving, ſquandering, or playing it away, which he is not certainly allowed to do. But the Creditor, on the contrary, 
can make a Preſent of it to the Debtor himſelf, or any other. He may call it in, forbear it, ſpend it, or diſpoſe of it as he 
pleaſes. See the reſt of this Chapter, and the foregoing, of the Treatiſe from whence I have taken it. Hence it is, as our 
Author obſerves, that a Debt is called, in Latin, 55 alienum, i. e. Another Man's Money; not but that a Debtor acquires a 
Property to the Species he has received, but becauſe he gets it on Condition to return the like Value again. On the contrary 
a Man who owes nothing may ſay, Mes ſum di ves in ære. As to what relates to the Notions of the Roman Law, upon this Sub- 
jet, about which the learned Salmaſius furiouſly perplex' d himſelf, we have ſeveral Pieces written againſt him by //7/>nbach; . 


Vandergoes, Fabrot, fc. But he has been ſufficiently confuted, in a few Words, by M. Schulting, /r. Ante-Fuſtini | 
147. and Mr. de Bynker/hoek, Opuſcul. De Rebus Mancipi. Cap. xix. in fin. 7 chulting, Juriſpr. Ante- F:ſtinian, pag. 


+ The Deciſions of our Author upon this Queſtion are neither conformable to the 
has follow'd pretend it is) nor founded upon the Principles of tlie Law of Nature. 
Notes, ſhew what, to me appears, true and reaſonable, after a ſtrict Examination, To begin with the Raman Law, It is 
certain, that, according to the antient Lawyers, Money is a Thing incorporeal, whoſe Eſtimation depends neither on the 
intrinſic Value of the Coin, nor their Number or Denomination ; but on the Price affixd to it by publiclk Authority 
unleſs it manifeſtly appear, that the Intention of the Parties, is to conſider the Coin as ſo many ſeparate Bodies of a de- 
termined Matter, Quality, and Weight. Eague materia, formd publicd percuſſa, uſum dominumque non tam ex SuksTANTIA 
træbet, quam ex QUanTITATE. Digeſt. Lib. xviii. Tit. 1. De contrah. empt. Leg. 1. princip. five in pecunia non Corvora 
cagitet, ſed QUANTITATEM. Lib. xlvi. Tit. iii, Leg. xciv. F. 1. Hence it follows, That we may (except when it is other- 
wiſe agreed) give a different Coin from what we have receiv'd, ſmall Money for great, Gold for Silver, Sc. Thus we ſee 
that in Stipulations, which were molt rigorouſly obſerv'd, it was thought all one to promiſe 25 Denarii of Silver or s 
Aer of Gold (aureus] tho* the Creditor had mention'd only the former Pieces, to which the laſt alone was equal in Value 
_ ſtipulanti denarios, ejuſdem quantitatis 88 obligaberis, &c: Lib. xlv. Tit. 1. De werbor. obligat. Leg. Ixv. F. r. 
— HoToMAN. Nueſft. Iluſtr. xv. and Mr. de ByxxeRSHOER Obferv. 1. 9. Now, this being granted, we may, alſo, 
9s hat whether the intrinfic Value of the Coin be chang'd, or the extrinſic, he who pays the Sum borrow'd according to 
= ot r Value of the Money, pays the Jame Thing; fince it is this Value, and not the Subſtance of the Coin, whatever they 
= =_ made the Subſtance of the Bargain, Suppoſe, for Example, a Crown of the ſame Form with thoſe formerly be of 

oh oy, or leſs Weight, yet, if it goes for as much in Commerce, it is all one to the Lender: But if the Alloy or the 
EY t remains the ſame when the Coin is heighten'd or lower'd, he who has lent a Crown then worth fifty Pence, and pretends 
13 in kind when the Crown is worth ſixty, would gain ten Pence more than he has given. And he, on the con- 

— W * * it in kind, if the Crown was reduc'd to fifty, and he receiv'd it at ſixty, would ſave ten Pence. With 
A 15 the Law o Nature, I ſee nothing here contrary to it. The Soverei certainly may regulate the Value of Mo- 
l e 4 unleſs his Power, in this Reſpect, be reſtrain'd by ſome fundamental Law. He does ill, no doubt, When 
+> > t A and alters the Value of the Coin, unleſs when the Exigencies of State require it. But even in this 
2 * * + ject may gain as well as loſe by the Change; and, in the different Affairs of Life, he may gain on the 
nd what he may loſe on the other. There is beſides a Method here to ſecure Perſons from an Loſs, by ordaini a 

e Debtor ſhould repa t the Value. b . a . | | * » Dy ordaining that 
Thing itſelf, 27 Fs y, not the Value, but ſuch and ſuch kinds of Coin ; which, unleſs the contrary ſhould from the Nature of the 

— _ bs as g ſhew below, takes place in free Loans independently of the Civil Laws. In a Word there is ſome 

Tn Ker * en the Value of Silver alters on account of its Plenty or Scarcity, compar'd with other Things. 

W igeſts ſay, Cum quid mutuum dederimus, etfi non cavimus, ut eque bonum nobis redderetur, non licet d:bitori de- 
7 rom, gua en vodem genere fit, radatre 3 vtluti vinum revum pro velife: nam in contrahends quod agitur, fro cauto ha- 
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Roman Law; (tho' the Interpreters he 
I ſhall in this, and the following 
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the ſame Quantity would not be reſtor'd. And 
therefore, if, for Example, in Money newly coin'd 
a fourth Part of the intrin/ick Goodneſs be wanting, 
for a 100 J. lent in old Money, I ought to receive 
125 J. in the new. In like manner, if I lend ano- 
ther 100 J. half of which is perfectly Alloy, I 
ought to receive only go l. when the Baſeneſs of 
the Coin is redreſs'd, For tho! it be in the Breaſt 
of the Government to raiſe or lower the Value of 
Money, yet if the extrinſict Valuation differs very 
much from the iutrinſick Goodneſs of the Coin 
(ſince Regard muſt be nad to Foreigners, unleſs we 
would reduce our Commerce with them to pure 
Bartering) the Price of Commodities will be deter- 
mined rather by the * intrin/ick Goodneſs, than the 
extrinſick Value and Denomination of it. For ſup- 
poſing the Money diminiſhed a 4% Part, we ſhould 
give 1251. for that which we us'd to pay but 100 /. 
And therefore if a Man ſhould pay me an old 
Debt of 100 J. in ſo much new Money, he would 
really pay me a 4th Part too little. | 
VII. But if, without any Alteration in the in- 
irinfick Goodneſs, the extrinſick Value ſhould riſe or 
fall; then Regard ought to be had to the Value of 
the Moriey, as it was at the Time of Contract, and 
the Increaſe or Decreaſe of it ought to be at the Gain 
or Loſs of the Debtor. For Example, if I ſhould 
lend a 100 Guineas in Specie, when they go for 265. 
and afterwards they ſhould rife to 30 s. I can't de- 
mand more than 26 s, the Guinea, if my Debt be 
paid in Silver, and if the Payment be made in 
Guineas, I muſt deduct 4 s. from each, and ſo 
receive not much more than 86 Guzneas in Specie. 
And on the other Hand, if they ſink to 22 5. 


and my Payment be made in Silver, I can 
26 5. for every Guinea. But if I be N mand 
I ought to have an Addition of 4 f. to each N.. 
ſo to receive above 118 Guineas in Specie. n 
But yet this does not clear the Buſineſs, fo 
gainſt the former Determination the Credit 15 
make his Exceptions; for had he kept * his Cure 
the Increaſe had been to him; which if he b. 5e 
Ping ous another makes a Gain at his Fry 
And the ſame Plea may the Debtor have in R.. 
the /atter. g hand, 
And therefore we muſt enquire further 
ther any certain Sort of Money was lent, if ** 
neas in Specie, upon Condition that ſo many od 
be return'd in Specie, and in no other Money; 
2dly, Whether they were paid as common ctr 
Money; or 34, Whether all the Money of 4 
Nation, or 4thly, Only that particular Species hay 
undergone a Change. In the 1/ Cafe, without 
Diſpute, the Number of Guineas is to be returns 
In the 2d, the former Deciſion takes place, and 
therefore the Value of Guineas in ſuch a Loan muſt 
be referr*d to ſome other Species as a Standard; v 
ſo many Guineas of 26 s. The zd Caſe, where 5 
Change affects the whole Body of the Money, in 
Compariſon of the Plenty or Scarcity of other 
Things, may be determin'd from what has been 
faid in Chap. 1. §. 16. although it? hardly ever 
happens in Fact, that this general Change in the 
Money affects the Payment of an old Debt, 4; 
for the 4th Caſe, when the Value of any one Species 
riſes without any intrinſick Alteration, all the other 


Money“ muſt needs have 5 baſed. Thus v. f. 
when Guineas roſe from 28 f tg, W 5. it was a fign 


* 
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lendum eſt ; id autem agi intelligitur, ut or generis, & eadem bonitate ſolvatur, qua datum fit. Dig. Lib. 12. tit. 1. De 
s depends here upon the Value, and it is 1 
the preceding Note. We may add to it, that if the Money had remained in the Hands of the Creditor, he had loſt norhing by 
leſſening the Species; and ſo, in the Alienation, this Conſideration paſſes into a Rule: Alienatio quim fit, cum ſua cauſa deminiun 
ad alium transferimus, que efſet 22 fi apud nos ea res manſiſſet : Iague tote jure Civili ita ſe habet, praterguam | aliqid 
lib. 18. tit. 1. De contrah. empt, &c. Leg. 67. But the Lawyer Pomponius (whoſe Words 
8 we engage no more than to reſtore it, ſuch as it is at the Time, with 
all the Charges, and Inconveniencies to which it is ſubject: Unleſs one has, for Example, fold a Farm by giving it to Bu - 
the beſt Condition it can be ſuppos'd, according to the uſual Form, found in Law Ixix. with the fame Title, a 1 . 
mus maximuſque eft. For theſe two Laws have a manifeſt Relation together; and as the great Cujas obſerves (Tome vi, 
Opp. Edit. Fabrot. pag. 756. 707.) The one is the Reaſon of the other. There is therefore _ here which makes for 
our Purpoſe. The Lender may transfer the Property of the Cain; but he does not alienate the 
Value that the Contract is founded. Now we have juſt ſhewn that this is always the ſame, whatever Alterations may happen 


Rebus credit. &c. Leg. 3. But the Goodne 


nominatim fit conſtitutum. Digel 
theſe are) means only, That when we alienate a 'Thin 


in the Money. 


: This appears by the following Law: Pro imminutione, que in aftimatione ſolid: forte tractatur, omnium quogue pretia mn 
erum decreſcere oportet. Cod. lib. 11. tit. 10. De veter. numiſmatis poteſtate, Leg. 2. But the Caſe is here quite different. Wit 
regard to this obſcure Law, the Reader may conſult the learned a 

5. iv. Cap. xiii, xiv. and the illuſtrious Mr, Bynker/boek Obſery. Lib. ii. Cap. xxii. As to the Thing itſelf, it cannot be 
denied but the Alteration of Money changes the Price of Merchandizes, and Goods, eſpecially thoſe which come from foreign 
Countries; and therefore the Creditor muſt Ioſe in this Reſpect, when the Debtor ſhall give him the ſame Value in Spece 
either of worſe Alloy, or rais'd above the former Price. But the Civil Law has no _ to this Loſs, for the Reaſons 
alledg'd above, Note 4. preceding. With regard to the Law of Nature, we muſt diſtingui 
be purely gratuitous, or whether it bears Intereſt. In the firſt Caſe it appears, to me, that the Creditor ought to loſe 
nothing for having oblig'd the Debtor. It is enough he lies out of his Money, which he might have improv'd Cife- 
rent Ways. Few People would lend in this Manner, if they foreſaw the Alterations of Money, unleſs the Debtor would 
engage to indemnify them for their Loſs in this Caſe. We cannot ſay here 'tis their Fault if they did not ſlipulate tis 
expreſly, becauſe the Nature of the Affair might diſpenſe with this. A Service done freely is not uſually attended with a 
Conditions of this kind. Now the Deſign of the Creditor, here, is to grant the Debtor the Uſe of his Money without af 


Li 
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me Value we reſtore, as appears by 


alue, and it is upon the 


Fred. Gronovius, in his excellent Treatiſe De Pecunia Peter, 


„in my Opinion, whether the Lon 


additional Burden. He no more ſubjects himſelf to the Loſs which may happen by any Alteration of the Com, than be 


does to that of the Debtor if the Money was ſtolen from him, or he had the Misfortune to loſe it in the Butineſs aboa 
which he employ'd it. But when the Debtor has made an advantageous Uſe of it, he would, with a very ill Grace, prete 
that the Loſs (whence ſoever it ariſes, or in whatſoever it conſiſts) ſhould fall upon his Benefactor. But the Cale 15 quit 
different with reſpect to a Loan at Intereſt. In ſuch Agreements every one ſeeks his own Advantage, and finds his own 
count; and therefore ſo much the worſe it is for the one, ſo much the better it is for the other. There is no more Reaſon wal 
the one ſhould gain or loſe than the other. Hence, as neither Creditor nor Debtor has expreſs'd the Quality of Coin in which tt 

repaid, they are ſuppos'd to underſtand the Current Value, and to leave to Chance the Loſs or Gain whid 


Money ſhould 
may ariſe from any Alteration. | 


2 This is, alſo, what other Authors ſay, whoſe Principles are better ſaported. Paſfendorſ here, as well as elfewhere, 
to follow Struvius Exercit. xvi. F. 30. & ſaqgg. See Mr. Titius's Obſervations on Lauterbach, Num. 311. 
There is nothing which obliges us here to have regard to this Alteration, unleſs it be agreed upon before-hand. See 


Remark upon Grotius, Lib. ii. Cap. xii. F. 17. Not. 5. 


4 Mr. HexrTivs ſays here, That the Text is corrupted in all the Editions. It is true, that in the Seeds and Frankfort 1 
tions it is read Valore agetur, for augetur ; but the Fault is ſo manifeſt, that it has been corrected in the Durch Edition“ 
and Mr. Hertivs might without Scruple correct it in his own. As for what he ſays, that OB ought to be added after 54 
ſee no Reaſon for it, but think it contrary to the Reaſon and Senſe of the Author. is 


ſeem 
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that the Silver Money in its intrinſick Value was 
was grown worle, And therefore, in this Caſe, if 
Guineas were lent in Specie, and the Payment be 
made in Silver, Guineas ought not to be valued as 
lent at 26 5. but at 30 5. But if common Money was 
lent, the Debtor gets the Advantage of the Riſe, 
unleſs the Largeneſs of the Sum, or the Enormity 
of the Change may plead for ſome Conſideration in 
behalf of the Creditor, 3 | 

As for other conſumable Commodities, provided 
they be return'd at the Time and Place appointed, 
2 *tis little regarded whether their Price has riſen or 
fallen; but the Advantage of the Riſe, and the Loſs 
of the Fall belongs to the Creditor, unleſs they had 
agreed about it otherwiſe. 

But when the Debtor is backward in his Pay- 
ment, and the Price, in the mean Time, happens 
to be altered, the Roman Lawyers are at a Loſs to 
what Time or Place the Valuation ought to be 
aſſigned : It ſeems moſt reaſonable that it be ad- 
juſted according to the Time and Place of Pay- 
ment, But, if it be through the Debtor's Fault 
that the Payment is protracted, and the Price in 
the mean Time alters, it ought to be to his 
Loſs *, 

VIII. Whether Uſury, which is generally given 
for the Loan of Money, be repugnant to the natural 
end divine Law, 1s a Queſtion that has been warm- 
ly debated 3. Which ought to be examin'd more 
nicely, becauſe moſt People are not of the Perſians 
Opinion, Ibo, as Plut. relates in his Book againſt 
Borrowing, among their Sins, give the ſecona Place 
to Lying, but the firſt to Borrowing, becauſe it often 
happens that they who borrow, he. Tho' Herodotus 
in Clio, in my Opinion, better aſſigns the firſt to 
Lying, the riext to Borrowing, How the old 
Hebrews explain the Divine Law *, relating to 
Uſury, Selden gives a large Account; viz. they 
thought it 4 was unlawful not only to receive, but 
even to give Uſury ; and that the very Scriveners, 
Notaries, Witneſſes, and Procurers of ſuch Bar- 
gains contracted a Guilt, However, the Money 
of Orphans was allowed to be put out to Intereſt 
to a rich Man, provided he gave the Gain to the 
Orphan, but bore the Loſs himſelf. 

Now they had two Sorts of Jun, the one was 
Uſury properly ſo called, which was covenanted for, 
ahd received at the Beginning, or during the Con- 
tract; and this was ſuppos'd forbidden by the Di- 
vine Law: The other was called The Reſemblance 


of Uſury, and was forbidden only by the Decrees of 
the Elders. 

A Man was guilty of Uſury properly ſo called, not 
only when he received back a conſumable Commodity 
with Increaſe, but if by Reaſon of ſuch a Loan he 
lived in another's Houſe Gratis, till he was paid; or 
gave leſs Rent for it, than otherwiſe he would have 
done; or if he received an Emolument from a Pawn 
left with him upon Account of the Debt. And yet 
a Man never ſuffered in their Courts for receiving 
Uſury, as was uſual for the Violation of other Di- 
vine Laws, but was obliged to Reſtitution only. 
But, if the Uſurer himſelf was Dead, his Heirs 
were not ſomuchas obliged to that ; for they did not 
refund Money, or any other conſumable Commodity, 
but only Plate, Cloaths, Inſtruments, Cattle, and 
ſuch like, which had been received upon that ſcore. 
And this was done in Honour of the Deceaſed, and 
out of Reſpect to his Memory, and that too only, 
if it appear'd that he repented of it, and had 
Thoughts of making Reſtitution before he died; 
for otherwiſe the Heirs were not oblig'd to refund 
at all. Beſides, Private Men were not permitted 
ſo much as to receive a ſmall Preſent from their 
Debtor, while he continued ſuch z the Lawyers in- 
deed might, for they were preſum'd by no means 
willing to violate the Precept againſt U/ury, but to 
receive it purely as a Gift, and not as Intereſt, 

By that which they called the Re/emblance of U 
ſury they were forbidden to receive any Profit, or 
Acknowledgment of the Kindneſs (altho' utterly 
beſide the Contract, and after the Expiration of it) 
except the Payment of the Principal before the 
Time appointed. And this again they divided into 
two Sorts ; the One which related to the Difference 
of the Time, in which ſomething was perform'd 
by the Debtor, to the Profit and Advantage of the 
Creditor , the Other, which related to the different 
Manner of Contract. 

The former they again divided into antecedent and 
conſequent. By that they underſtood whatſoever a 
Man, deſigning to borrow, gave to the Perſon,upon 
whom he had this Deſign, in hopes to bring him to 
it the more eaſily: By this, whatſoever the Debtor 
after the Receipt of the Loan beſtowed upon the 
Creditor, in order to prolong the Time of Payment. 
Nay, they would not ſo much as allow the common 
Offices of Humanity to be perform*d by the Debtor 
to the Creditor, unleſs what was uſed to pals be- 
tween them before the Loan. 


2 Inſtance in Wine, /ib. 12. tit. 1. I. 22. D. dereb. cred. „ Add. lib, 13. f. 3. ult. D. A condict. Triticaria. & f. 4 D. de 


eo quod certo loco, &c. © Which is extant, Exod. xxii. 25. Lew, 


c. 9. ru IVAN i. e. Uſury fixed and determined. 


1— 


xxv. 37. Deut. xxiii. 19. * De J. NM. & G. fec. Heb; L. 
Dp N i. e. The Duft of Uſury. 


4 * 


— 


The Words of the Digeſts are, Vinum, quod mutuum datum erat, per judicem prtitum oft : quarſitum eft, © cujus temporis 


eſtimatio ficret 


Sabinus reſpondit, Si dium effit, quo tempore redderetur, qua ti tunc fuifſet ; fi non, quanti tunc cum 


petitum Her. -Interrogavi, Cij us loci pretium ſequi oporteat ? Reſpondit, Si conveniſſet, ut certo loco redderetur, quanti eo loco 

efet ; fi dictum non efſet, quanti ubi efſet petituin. Dig. lib. 22. tit. 1. De rebus credit. &c. Leg. 22. See Lib. 13. t. 3. De 

conductione triticaria, Leg. 4. & tit. 4. De eo quod certo loco dari oportet. Leg. 3. lib. 17. tit. 1. Mandati vel contra, Leg. 

37. lib. 45. tit. 1. De verbor. Oblig. Lg. 59. Mr. Yaneck, and ſeveral others, have done all they can to reconcile the Lawyers 

here, Marc Lycklama a Lawyer, of Frixland, has wrote a whole Book upon I at Lewwarden, in 1 5 Edmund Merillus. 
thi 


(Var. ex Cgjac. Lib. i. Cap. xvii.) ſhews that the great Cas himſelf has vari 


about the Explications of this famous Law : as 


for himſelf he follows the Opinion which ſuppoſes that the Queltion here relates to a kin | of perſonal Action, which the Lawyers 


call'd Condi&io Trticaria. But Mt. Noodt, in his Commentary, 


Pag. 305, honeſtly owas, that he does not know what that 


Action is: a Confeſſion which ſhews a Freedom of Mind, and an uncommon Modeſty worth 
ch : y of his Learning and good Senſe. 
As on the other Hand it is ſo much the worſe for the Creditor if he refuſes 1 receive his Money — he Debtor has 


This Paſſage of our Author might have been 
not to the Borrower. 


upon the Paſſage in St. Like vi. 35. in Note 1. pag. 515. . 


offer d to pay him. This is founded both on the Law of Nature 
Digeſt. Lib. I. Tit. xvii. De diverſ. Reg. Jur. -, clxxiii. F. 2 
eft out, beca 


and the Principles of the Civil Law. _Unicuique ſua mora nocet. 


uſe the Queſtion here debated refers directly to the Lender, and 
This is certain; and Gop forbad it for ſome ſpecial Reaſons, which our Author ſpea'ss of a little lower; fo that nothing is 


more ridiculous than the blind and malicious Zeal of certain modern Authors, wt o, to ſhew their Readi I 
t „Wo, eading, have blinded the 
Eyes of the People, by quoting the Ta/mud and Spani/h Rabbins, who explain the Law in Deut. xxiii. 19. liietly. I ſhall ſpeak 


Uuu | The 


_—  — 


= 
- —— ABA — —— AO x — —⅛ — — K 


514 Of the Loan of a conſumable Commodity. 


The /atter ſort was thought to have Regard to 
fuch a Contract as this; ſays the Seller, if you buy 
To- day, you ſhall have it for go J. but if you put it 
off till To-morrow, you - ſhall pay a 1001. Here 
the Delay, together with the Increaſe of the Price, 
ſeems to intimate, that 10 J. is to be paid as Uſe. 
In this Caſe the Law did not oblige to a Reſtitution, 
nor did there lie an Action againſt the Party in the 
civil Court. Vet he, who offended againſt theſe 
Decrees of the Elders, was liable to corporal Pu- 
niſnment. He, likewiſe, that received a Farm in 
Pledge, was not allowed to let the ſame to the 
Owner for Rent, for that look'd like Uſury. But 
theſe obtain*'d only between Hebrew and Hebreto; 
of a Gentile they might lawfully demand Uſury, 
From Deut. xxii. 20. Nay, they thought them- 
ſelves commanded to do it, in order to drain them 
of their Riches, and weaken thoſe Nations which 
Gop had otherwiſe deſtin*d to Deſtruction. Yet 
Leo of Modena * ſays, That Text is to be underſtood 
of the ſeven Nations only that dwelt in Canaan ; and 
not of the other Gentiles : of whom it was not law- 
ful to receive Uſury, But yet that many, by reaſon 
of the Miſeries of a long Captivity, and their Lands 
Being withbolden from them, and for want of a better 
Way of getting a Livelihocd, had degenerated from 
the Integrity of their Forefathers. But he proteſts 
that to be falſe, which ſome ſpread abroad, That 
the Jews every Day take an Oath to do what they 
can to cheat the Chriſtians ; and, he ſays, it was in- 
vented to render them odious. 

IX. Let us now conſider, whether what has been 
thus punctually obſery*'d among the Jews, be the 
Dictate of the Law of Nature; or the poſitive Law 
of Gop ; and that not peculiarly calculated for the 
Jews, but for all Nations. As for what has been 
added by the Jewiſh Elders, tis plain, that is alto- 
gether pgſitive, and impoſed only to prevent Cavils, 
which deſigning Men had found out to evade the 
Force of the Law. But in general our Opinion of 
Uſury * is this; provided it does not oppreſs and 


a De Ritibus Hebraicis, p. 2. c. 5. 
informs us. 4 See Mr. Le Clerc upon the Place abovecited. 


b See Mr. /a Placette's Treatiſe upon Uſury. 


Book V. 


hurt the Poor, but anſwers the Advantage which 
we ourſelves might have made, or which the Dez; 


does actually make of our Money (eſpecially if he 


borrows not out of Neceſſity, but in order to 

a Gain of it) the Law againſt it is neither that of 
Nature, nor that of Gop univerſally obliging all N 
tions; but a poſitive Law to the Jews only, found. 
ed upon Reaſons in a manner purely politick. And 
it was generally the Opinion of the Rabbins them 
ſelves , that Uſury was neither Theft, nor againg 
the Law of Nature, as being founded upon Con. 
ſent and free Contract. 

But the ſame may be evidently proved from Rea. 
ſon ; for tho' the Jews were, by the Divine Precept 
join'd together in a cloſer Tie of Amity than orcz. 
nary, yet they were oblig*d to exerciſe towards o. 
thers all the common Duties of the Law of Nature 
*3, And therefore, if Uſury be againſt the Law of 
Nature, I don't ſee how the Gop of Holineſs coulg 
indulge that Nation, which he had peculiarly (an. 
Etified, in the Practice of it, and in a manner charge 
them to violate a Precept of the Law of Nature, in 
Prejudice of thoſe who had never injur'd them; if 
indeed that Paſſage in Deut. xxxiii. 20. ought to 
be expounded not of the * Canaanites only, be of 
any other Nation. 

There ſeem to be ſeveral good Reaſons why ſuch 
a Law againſt Uſury ſhould more eſpecially obtain 
amongſt the Jews. The firſ# may be taken from 
the Genius of the People ; for they were as much 
addicted to the heaping up of Riches then, as 
now ; in which they thought their greateſt Happi- 
neſs conſiſt ed. And therefore, that their Thirſt af. 
ter Riches might not tend to the Oppreſſion of the 
Poor, Gop ſeems to have provided by this Lay, 
But yet, leſt too great a Violence ſhould be offer d 
to their Inclinations, he permitted them to uſe 
greater Liberties among Strangers. 

Beſides, 5 the Conſtitution of that Commonwealth 
required ſuch a Law. For *tis evident, Moſes de- 
ſign'd to have it democratical (for ſuch a State may 


© As Selden in the aforecited Place 


— — — 


— — 
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1 I uſe the Word Uſexy to avoid the ill Phrafe of Lending at Intereſt. But certain Authors who retain ſome Relicks of 
Popery, declaiming againſt the common Opinion of the Proteſtant Divines and Lawyers, maliciouſly affe& to uſe the Word 
Uſury alone, and ſay, for Example, that U/ury is allowed, or not allowed, becauſe that Term is become odious through the 
Abuſe which is often made of a Contract innocent enough in itſelf, and originally denoted, by it. a 

This appears by the Law of Meſes itſelf ; for it forbids 2 cpr the Stranger or to do him any Injury, Exod, xxii. 21. xxl 
9. Deut. xxiti. 7. xxvii. 19. See Mr. Noopr, De fænore & uſuris, lib. 1. c. 10. p. 66, &c. | 

3 And therefore they are defervedly cenſured by Juvenal, Sat. 14. v. 103, 104. 


Non monſtrare vias, eadem niſi ſacra colenti; 


Que ſitum ad fontem ſolos deducere verpos. 


Ask them the Road, and they ſhall point you wrong, 
Becauſe you do not to their Tribe belong : 
They'll not betray a Spring to quench your Thirſt, 
Unleſs you ſhew them Circumciſion firſt, 

Mr. Da vp x. 


4 « If that were ſo, faith Mr. Ja Placette, in his Treatiſe Of Intereſt, Gon would not have excepted the poor Strangers, a3 
they are not excepted among thoſe that are condemn'd to Death without Mercy. See Lev. xxv. 33, 36. But, tho' Gop doth 
not approve that Intereſt ſhould be taken of every poor Stranger, he doth not formally forbid it; for the Law cited here 
© concerns Proſelytes, who were, in Appearance, naturalized, and enjoyed the ſame Privileges as the Hebrews.” See Ex 
xii. 48, &c. Numb. xv. 14, &c. and Mr. Noopr, «bi ſupra, p. 60. We ſhould rather ſay, as Mr. /a Placette, alſo, does, that 
the Expreſſion of the Law, which allews Lending -at Intereſt, is general, and there is no Reaſon to reſtrain the Senſe. II 
to no Purpoſe, that St. Ambroſe ſuppoſing of his own Authority, that the Permiſſion only reſpe&ted the ſeven Nations of the 
Canaanites, who ought to have been deſtroyed, faith in his Book of Tobias, chap. xv. That it was a lawful Act of Hoſlility, 


and that ſince they might have ſlain thoſe Nations by the Right of War, by much 


eater Reaſon they might be allo 


«© to ſpoil them of their Goods; for he ſays, Lending on Uſury was an eaſier Way, and more gentle Means to 1mpover 


* ruin them.” Mr. NoopT anſwers this, p. 65. ©* That when one lends to, or makes any other Contract with an Enemy, | 
« treats with him, not as an Enemy but as a Man, towards whom, conſequently, he ought to obſewe the Law of Nature an 


d Na- 


* tions, and, on that Account, ſuſpend all Acts of Hoſtility. Further, God allowed the Jews, alſo, to take Money at Intereſt K 


Strangers; and then we may as well ſay, That Gop would have Strangers to impoveriſh and ruin his own People by 


by it. 


Mr. Noopr urges many other Things, which utterly overthrow St. Ambre/e's Notion, and which obviate all the Evaſions 
which that Father, and ſuch as are of his Opinion, could deviſe. We may obſerve, alſo, that, at one Time, the Lending at 
Uſary was forbidden at Rome between Citizens, altho' it was permitted in reiſpe& to the Latins, who were their Allies. See 


Tit. Liv. lib. 35 C. 7. 


We may find theſe two Reaſons explain'd, and ſupported with ſeveral other Remarks in the forementioned Chapter 
Mr. NoopT's Book De fenore & uſuris, p. 62, Fc. We ſhould, alſo, do well to read what J. Frederick Gronovins ſays in 


Freatiſe, De Cente/imis & Unciis Uſuris, Antexeg. 1. p. 467, Sc. which follows his Book De Seftertiis, &c. Edit. 1691. admit 


\ 
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admit of a Chief at the Head of it) and nothing 
contributes more to this than to preſerve, as much 
as poſſible, an Equality of Riches amongſt the 
Members; and, to this End, were the Laws of 
Jubilee and Remiſſion inſtituted, and thoſe againſt 
alienating Land for ever. Lev. XXV. 14, 31, 355 
36. Deut. xv. 2. Add. Num. xxxvi. Which the 
Law of Selon reſembles, That an Heireſs ſhould 
marry her next Kinſman by her Father's fide. i 
And the very Condition of thoſe Times furniſhes 
us with another Reaſon for the Law againſt U/ury. 
For that Nation had then a more plain Way of 
Trading, which conſiſted in Paſture and Huſban- 
dry, or Manufactures; Merchandiſe was ſimple and 
moderate, the Secrets of Trade and Navigation be- 
ing not known to them; and in ſuch a State no 
one borrows, but when he is preſſed with Neceſſity. 
And therefore Deut. xxviii. 12. it is mention'd as 
an Argument of the greateſt Happineſs, Thou ſhalt 
lend unto many Nations, and thou ſhalt not borrow . 
Since the Gains, in ſuch a Caſe, could not but be 
very ſmall, the leaſt Uſury imaginable muſt needs 
be very burthenſome. And where the Money bor- 
rowed is laid out upon the Neceſſaries of Life, it 
will be next to impoſſible ever to recover it; for how 
can your Labour be able to bring you out of Debt, 
when it was not ſufficient to ſupport you from Bor- 
rowing? ©** Upon this Account the State of Athens 
« was involved in ſuch Troubles, by means of U- 
« fury, that it could not be remedied otherwiſe than 
« by Means of Solon's o04x0ec, i. e. Shaking off 


*« he Burtben.””. Vid. Plut. Solone, which Miſchief 
Rome alſo felt in its Infancy. 

Grotius brings this as one Reaſon among others 
of the Law in Deut. xxiii. 19. That the Chief Riches 
of the Jews lay in Husbandry and Money, whereas 
moſt of the neighbouring Nations made vaſt Returns 
by Merchandiſe : And therefore Uſury was allowed 
the Jews in their Dealings with them, which, with 
very good Reaſon, was forbidden to be taken of one 
another; for Uſury laid upon Husbandmen is every 
where oppreſſive. Beſides, Moſes endeavour'd by 
that Law to endear them to one another ; and they 
had the more frequent Occaſion to put it in Pra- 
ctice, becauſe then only ſmall Sums were borrow - 
ed, and thoſe too by the meaner ſort, and ſuch a 
ſtruggled with Want and Poverty, From hence 
Philo Fudzus © inforces the Exerciſe of Charity and 
Liberality among Fellow-Subjects *, Which Vir- 


tue the great Legiſlator has indeed eſtabliſhed by 


ſeveral other Laws. See Exod. xxi. 10, 11. XXil, 
22, 23, 25, 26, 27. Xxili. 4, 5, 9, 11, 12. Lev. 
xix. , 10, 13, 33. xxiii. 22, XXV. 6, 10, 11, 35. 
36, 37, 39, &c. Deut. xiv. 28, 29. xv. 2, 4, 7» 
8, 9, IO, II. XXil. 24, 25. XXIV. 10, 11, 12, 13, 
14, 15, 19, 20, 21. xxvi. 12, 13. 

But now Money is borrowed for other Ends, 
vi x. in order to increaſe and improve one's Wealth. 
When a Man borrows for this Purpoſe, why ſhould 
another lend for Nothing ? Nay, *tis an unreaſona- 
ble Thing, when you vaſtly improve your Fortune 
with my Money, not to admit me into ſome * Share 


818 


of 


Add. Deut. xv. 7, 8. d Upon Lale vi. 35. © De Charitate. 


i. lm. * 
A 8 WM Fo * . 


1 From all that has been ſaid, it appears, that David, Pf. xv. 5. and Ezekiel xviii. 13. axti. 12, give this Character of a 
good Man, That he giveth not his Money upon Uſury ; but they treat only of the Loan forbidden by the Law, ſo long as the 
Government of the Jews was in Being, i. e. that which was done by one Jew to another. As for the Words of our Saviour 
JESUS CHRIST, Luke vi. 34, 35, they ſeem to me, if we conſider them in themſelves, or with their Connexion, not 
to reſpect Lending upon Uſury. His Divine Words are, / you only love them that love you, what Thanks bade you? v. 32. 
And if you do good to them that do good to you, what Thanks have you Do not Publicans and wicked Men the ſame? v. 3%, And 
if you lend to them of whom you hope to receive, what Thanks have you ? Sinners lend to Sinners, that they may receive as much 
again: But love your Enemies, and do good and lend, hoping for nothing, and great ſhall be your Reward, and you ſhall be Chil- 
dren of the moſt High, for he is beneficent to the Unthankful and Sinners. This Phraſe, Hoping for nothing, doth equally refer 
to Loving your Enemies, and Doing good, as to Lending; and I wonder that no Man, fo far I know, hath taken notice of 
it, So Lend, hoping for nothing, plainly ſignifies, Lend, tho" you cannot expect that he who borrows ſhould do the like in his 
Turn. The Reaſon which our Saviour adds, is taken from the moſt noble Motive, and that is, to imitate Gop, who doth 
Good to the Unthankful and Unholy, which makes the Thing very clear. But if we deſire a greater Plenty of Proofs and Argu- 
ments, let us read Mr. Noopr's Firſt Book De Fawre & Uſuris, and Mr. La PrAcbTrz's Chap. z. of his Treatiſe of 
Intereſt. The Truth is, JESUS CHRIST in that Text neither forbids nor approves Giving of Uſury, nor had he an 
Occaſion to do it, ſince the Fews, to whom he ſpake, according to their Law, could not lend one to another, but freely, 1 
belongs therefore to them, who condemn all Uſury in general, to prove, that it is unlawful in itſelf, and diſagreeable to our 
Goſpel Diſpenſation, But they'll never compaſs their. Deſign, tho* they ſhould ſtudy the Natural and Moral Law with as 
much Care, as ſome of them do to ſhew, not only their groſs Ignorance, but, at the ſame Time, Weakneſs apd Preſumption. A 
famous Caſuiſt, Barnes 2. 2 Quæſt. 78. Art. 1. Dub. 1. owns (as Mr. La PLaceTTE obſerves) that the Proof, which the 
Words of JE SUS CHRIST afford, takes its Force, not from the Words themſelves, which may have another Senſe 
but from the Authority of the Popes and Councils, which have ſo explained them. Thus the Knot is looſed, and they, who tho? 
Proteſtants, fly out into groſs Invectives againſt the Opinions of their own Party, ſhew by this, that 'tis the Credit of 
the Fathers that they moſt value. But they make a Noiſe to no Purpoſe. All their Declamations and fierce Contentions ſerve 
only to ſhew that the Reading of the Fathers is capable of biafſing their Thoughts, eſpecially when it meets with a melancholy 
Temper, and ſuch as are more careful to improve their Memory than their Judgment : For had theſe Men ſo much Zeal for the 
Honour of the Fathers, as not to ſuffer others to judge of them ſo long after their Death, as freely as they would of an 
Author of the laſt Age, they ought to prove, by good Reaſons, either that the Fathers were infallible, or were not guilty of 
the Errors imputed to them. And I am willing that they begin, for that End, with Lending upon Uſury, wherein they triumph 
ww and let them ſee whether they can confute the two Treatiſes before quoted, the one of a Divine, the other of 2 Law 1 
. for what they'll do, I ſay boldly of thoſe Works, and ſome others, that have diſcover'd the Errors of thoſe antient 

7 S = are N 28 ANNE for them. See what ſhall be ſaid lower Note 1. pag. 517. 
ation to ſhew, in a few Wor d in i 1 f 
Meal 7 te . » the Innocence of a Loan at Uſury, conſider'd in itſelf, in my Treati/e of the 
is is what is called Lucrative Intereſt, or Gainf.l Intereſt; whereas Compen/ative In 1 i ifyi 
. way for a Profit ceaſing, and a Damage ariſing. Then is no Difficulty of 1 8 
er is 15 Who will not ſee the Jaſtice of ſuch an Intereſt, ſince, in requiring it, no more is demanded, than what he had 
m_ we = it. If any doubts of it, he may be fully convinced by reading of the 5th, 6th, and 7th Chapters of Mr. La Pl. A. 
5 * 8 Wr of Latera. ; As to Lucrative Intereſt, 3 may truly be aliedged more ſpecious to oppoſe it: But if 
ga Mind free from Prejudice, we ſhall eaſily find that this Intereſt is neither leſs innocent nor lawful than the Compenſa- 
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tive. What Mr. La PLaczrTe has aid upon it is ſolid, and from him I ſhall borrow ſome i j 
: * l , Reflexions. As it 
28 7 or not; ſo 'tis at his Pleaſure when he purpoſes to lend, whether he will leave his Money rag oder 
a ll 2 Years, or for one only, or for a Month, or for a Week, or for one Day only. Suppoſing then that 
why ma 3 oh Y, or a Week, yet he is willing to lend for one or two Years, engaging himſelf not to demand it ſooner 
: RI ke _ Renunciation, which depends upon him, and is beneficial to the Debtor, be ſettled at a Price? When one 
gat 0 tude upon an Houſe or Field, he = renounce it for a Time, or for ever, and ſet a Price upon ſuch a Re 
u u 2 | e 
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516 
of the Gain: For I, in the mean Time, am debarr'd 
from making that Advantage which I might other- 
wiſe have expected by applying it to my own Uſe; 
Beſides, I have parted with ſomething valuable, 
which ought therefore to be conſider'd: for in lieu 
of my Money 1 have only an Action againſt your 
Perſon, which cannot be proſecuted without ſome 
Trouble, For every Body does not conſider that 
of Martial, B. 2. Epig. 13. 


Et Fudex petit, & petit Patronus : 


Solvas, cenſeo, Sexte, creditori. 


It may, alſo, happen by ſome Accident or other, chat 
my Debt may be loſt. © My Slownels, in paying 
* what I promiſed, has made me aſhamed of my 
© Debt; however, I may avoid the Cenſure of the 
* World by paying it with Intereſt.” Pind. Ohmp. 
Od. 10. Nay ſometimes the Debtor muſt be court- 
ed and careſs'd, that it may not be loſt. And ſome 
borrow on purpoſe to make their Creditors depen- 
dent on them. As the Mareſchal de Rechelaure, 
when he was tax'd by Lewis XIII, with taking 
Part with the Duke of Mayenne, pleaded in Excuſe, 
That he did not follow the Duke, but his Money : 
For his Debt would be but in a deſperate Condition, 
if he did not ſtick cloſe to his Debtor *, Beſides it 
is not ſeldom that we lend to Perſons who are ut- 
terly unable to pay. To whom that of Martial 
may be apply*d, L. 1. Epig. 76. 


Dimidium donare Lino quam credere totum 
Qui mavult, mavult perdere dimidium. 


And therefore ſome are of Opinion, that it would 
be for the Advantage of the Publick, to allow none 
but Merchants to take up Money at Uſe; for this 


* Grammond Hiſt. Gal. I. 5. Diodor. Sic. I. 19. IE Pl. Eumene. p. m. 591. C. Edit. Franc. 1620. 
e cam vi. 35. 


Septalium, de ratione ſtatus, I. 2. c. 15. 
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would make the Poor induſtrious, and force them 
Frugality, who, ſome of them, are not afraid to : 
Interelt for Money to maintain their Extrayagancje. 
And monied Men, rather than let their Money lie 
dead, would either take to Merchandiſe themſelvez 
or would put out their Money to thoſe that do. 
which would make Trade flouriſh, to the great Be. 
nefit of the Commonwealth *, Grotius is of © . 
nion, That the legal Intereſt ought to be ſtated . 
according to the Gains of the Borrower, but the Liſi 
that thereby accrues to the Lender; as in Buying and 
Selling, and other Contratts, no regard is had to thy; 
the Receiver may make of the Commodity, but wh 
goes away from the Seller. And, in this Caſe, þ 
much goes away as every Man, in his own Calling 
might and uſually does make of his Money; Allowan,s 
being made for Hazards, which, in ſome Caſes, are 
more, in others leſs, With whom I fo far a 
that no Man can complain, if his Debtor makes a 
vaſt and unexpected Return of his Money: But yet 
there is no Doubt, but I may demand higher Inte. 
reſt of him who carries on a very gaintul Trade, 
than I can of another who drives a poor one. 

X. The Arguments which are brought againſt 
Uſury are eaſily anſwer*d. It is urged, That he Loan 
of a conſumable Commodity ought to be given Gratis, 
becauſe the Loan of all other Things is ſo. But I an- 
ſwer, That as 1 have a Power of granting the Uſe 
of my Goods which are not conſumable, either Gratis 
or for Rent, whereof the one is a Loan, the other a 
Letting ; ſo what ſhould hinder me from granti 
the Uſe of my Money alſo, either Gratis, or for a 
certain Recompence? But if you ſhould inſiſt, That 
that only is a Loan which is lent out gratis; the 
Conſequence would be, that Money lent upon Inte- 
reſt ought to be called by ſome other Name, and not 
that it is unlawful. Another Objection is, That 


d Vid. Lud, 


leaſe. 


The ſame Thing hath a Place in the Buſineſs of Homages and Rents. 


Upon what Account then is it for- 


bidden to be uſed in the Right we have to call in what is borrowed ? *Tis to no Purpoſe to alledge, that, when the Sum lent 
remains in our Hands, 'tis very probable that it affords us no Profit; and is it not then an Injury to our Neighbour to make 


him pay for the Uſe of it, when we loſe nothing ourſelves ? This Anſwer ſuppoſes two Things, and both of them alike falſe: 
1. Then, in treating with our Neighbour, he may enquire what we ſhall loſe by lending him. 2. This is a Conſequence of 
the former, That every one is bound to do all he can for his Neighbour, if it coſts him nothing. If the firſt be allowed, Com- 
merce would be eſſentially unjuſt, for it conſiſts only in endeavouring to get by what one ſells ; but if the Profit made hath no- 
thing contrary to Charity or Juſtice (which is not impoſſible) nothing hinders bot that we may lawfully purſue it. If the other 
Suppoſition be true, we mult condemn a "Thouſand Things every Day, and have nothing to oppoſe, As for Example: I hare 
two Houſes, of which one is of no Uſe to me, but a Charge, becauſe, no Body dwelling in it, it runs to Decay, Again, I have 
two Copies of the ſame Book, of which one is of no Uſe, Does it follow from thence, that I may not ſell or let out that 
Houſe or Book? There are a Thouſand ſuch Inſtances, where it cannot be taken ill, if one ſell the Property or Uſe of certain 
Things which coſt nothing, and are uſeleſs to ſuch as ſell them, tho' profitable to ſuch as buy them. Why then may we no: 
do the ſame with Money, in lending it, as innocently as in other Things? But there is another Proof more exact, and taken from 
the very thing itſelf. A Creditor allows his Debtor to make uſe of his Money lent him; this is ſufficient to entitle him to pay him 
Uſe. In ſhort, If we may lawfully let an Houſe, an Horſe, Oxen, Tools, and an hundred other Things of that nature, why 
may we not do the ſame with Money, and, in general, with every Thing that is uſed in Commerce? Divers Things are anſwered 
to this, of which we may find a Solution in the next Section, and in the Treatiſe from whence this is taken. We ſhall now 
only add the five Conditions which Mr. La PLACEHTTI lays down to make lucrative Intereſt lawful. 1. That the Creditor is not 
otherwiſe bound to lend his Money freely. 2. That the Debtor obliges himſelf willingly to pay ſuch Intereſt. 3. That the 
Debtor may probably get by the Loan. 4. That the Intereſt is not greater than the Advantage he hopes to gain by it. 5. Lafl- 
ly, That he does not go beyond the Bounds fixed by the Laws. Let us, alſo, obſerve, with the ſame Author (Chap. 18.) that 
there are two ſorts of Profit : 1, Poſitive, when a Man gets that by his Money borrowed, which he could not otherwiſe have 
had. 2. Negative, Which conſiſts not in getting what one has not, but in keeping what we have already, or may at length 
have, not in growing more rich, but to prevent being poorer, Borrowing is moſt commonly of this laſt Uſe, which happens 
ſeveral Ways. As for Example: A Man owes a conſiderable Sum, which he cannot pay, and pays 6 /. per Cent. for it; lend 
him the ſame Sum at 4 J. per Cent. he really gets nothing, but he actually ſaves 2 J. per Cent, which, were it not for me, 
muſt pay to his firſt Creditor, Another hath necd of Money, and, not getting it, would be forced to fell, at a low Price, thole 
Goods, which he was ſure to ſell dear in a little Time; I lend him Money, which he could not be without, and fo prevent the 
Loſs he ſhould have had by his Goods. On theſe and the like Occaſions it cannot be unlawful to take Intereſt ; for indeed 5 
as good an Oſſice to prevent a Loſs, as further a Gain. Moreover, this is the only, or at leaſt, the principal Foundation of vo 
Intereſt paid to the Directors of the Bank called Monte di pieta, an Eſtabliſhment which all the World has found ſo uſeful ” 

profitable to ſuch as are in Neceſſity. We ought only to obſerve, that tho? this ſort of Intereſt is not ſo contrary to Juſtice "_ 
other, yet it commonly is more oppoſite to Charity. The Need of the Borrower is ſuch very often, that he is * to F 
row either without Intereſt, or content himſelf with a Compenſative Intereſt, which hath not Place ſo commonly in ach Loan 
as are made to them who borrow to make a poſitive Gain, To all that has been ſaid, we may join Chap. 5 and 6 of the 

Book of Mr. NoopT's Treatiſe. 


1 See Mr. NoodT's De Fænore & Uſuris, lib. 1. c. 6. p. 37, Cc. Mong) 


„isa barren Thing *, of n0 uſe to buman Life, 
= yt 4 Cloaths, Buildings, Cattle, &c. and therefore 
nothing ought to be demanded for the Uſe of it, To 
* which I anſwer, That tho* Money is fo far barren, 
as not to produce its like; yet, after an eminent 
Price has been ſet upon it, by the Induſtry of Man 
it gains a Faculty, which naturally it had not, and 
becomes productive of thoſe Things which are 
both in natural and civil Reſpect fruitful, And 
therefore Uſury is not to be look*d upon as a na- 
tural, but as * a civil Increaſe, Of which how- 
ever Seneca ſpeaks ſeverely enough: ſee, ſays he, 
« Needs, and Bonds, and Writings, the Emblems 
of Covetouſneſs, which deceive our vain Minds. 
For what are Uſury and Accounts, but Names 
unnaturally impoſed upon Things for the ſupport 
of human Avarice? What are theſe Bills of 
Contract, theſe Computations, theſe Prices ſet 
« upon Time, this cruel Intereſt upon Intereſt ? 
« They are all Evils of our own making, and 
« depend upon ourſelves ; they have nothing in 
« them of Solidity, that can be either ſeen, or held, 
ce but are the empty Dreams of a covetous Mind.” 
De Benef. 1. vii. c. 10. * Ariſtotle too is ſevere e- 
nough upon Uſury : ** The Art of Uſury, Jays he, 
« js deſervedly odious, for it makes a Gain of Mo- 
ney itſelf, and not of that for the ſake of -which 
it was found out; for the Uſe of Money is to 
carry on Traffick, but Uſury increaſes it, and is 
therefore call'd Tix&-, for the Thing begotten is 
like the Thing that begets ; but in Uſury Money 
is both the Thing begetting and begotten ; and 
therefore this ſort of Gain is unnatural.”** Pol. 1. 
towards the End. Beſides, Money let out to 


See Mat. XXV. 24. 
Note 4. below. 


*« 
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Intereſt is not apply'd contrary to its proper Uſe 
for he who borrows Money does it at leaſt for the 
ſake of Bartering. And Property itſelf was firſt 
ſettled with a Deſign, that every Man's Goods 
ſhould be immediately beneficial to himſelf ; and 
yet it is not againſt Nature, to let out our Goods 
to another for Rent. | EX vu 

There is another Objection, which is ſomewhat 
nice: In conſumable Commodities the Property can- 
not be diſtinguiſh'd from the Uſe, and therefore the 
Uſe can't be made over, but the Property muſt tob, 
and vice verſa, For as the Subſtance of Corn, Wine, 
and Fleſh, periſhes in the Uſe of them , ſo the Money 
that I expend periſhes to me, as being remov'd out of 
my Eſtate. And therefore ſince the Uſe can't be 
diſtinguiſhed from the Thing, nothing ought to be 
demanded for the Uſe ;, it being enough, if the Thing 
be reſtored in kind. To this I anſwer, that indeed 
the Uſe of a conſumable Commodity does not pro- 
perly differ from its Subſtance * © 4, but, yet it 
does not therefore follow, that the Power to make 
uſe of it upon an Obligation to return the ſame 
in Kind ſome Time after is not worth ſomething. 
Now *tis a Condition in every Loan, that the Thing 
be not return'd till ſome Time after: But if I bor- 
row Money for ſuch a certain Time, I may lay 
it out upon other fruitful Commodities, or make 
a Gain of it ſome other Way. And thus ſuppoſe 
I borrow Proviſions, or other Neceſſaries, my Gain 
conſiſts in this, that I am not neceſſitated to part 
with my Goods upon ill Terms to procure Bread : 
Or my Money, which muſt otherwiſe have been 
thus expended; may now be laid out to more Ad- 
vantage, 


d Vid. lib. 7. t. 5. I. 1. and 2. D. de Uſu. cor. qua uſu confumuntur; © Ss 


* — *. 


U 


1 Here the wicked and lazy Servant ſays to his Maſter, I knew that thou wert an auftere Man, who reapeſi where thou haft 


not ſowed, and gathereſt where thou haſt not ſcattered. But the Senſe is not, that it is Cruelty to take Uſe for Money lent, which 
is a Thing barren in itſelf ; but it is a Proverbial Speech, which implies only, that ſome Men require more than others can do. 
See the Interpreters upon the Place. It may be better obſerved from the Parable, that it proves, that Lending at Intereſt is 
very innocent; for, if it were ſinful, we cannot think that JESUS CHRIST would have put into the Mouth of the Maſter 
in the Parable, who repreſents GOD himſelf, theſe following Words, Thou wicked and lazy Servant, thou kneweſt that 1 
reap where I had not ſown, and gather where I have not ſtraawed, you ought to have put my Money to the Bankers, that, at my 
Return, I might hawe received my own ewith Uſury, ver, 26, 27. See further Mr. Noopr, lib. 1. c. 7, 8. De fan. & uſur. 
where he confutes at large the Objections which our Author propounds here, and ſome others, The ſame Lawyer, alſo, examines 
in Chap. g. a Paſſage in Seneca, De Benef. lib. 7. c. 10. quoted, alſo, here, and proves it only meer Declamation, 

Some anſwer, That true it is, that the Debtor finds Means to improve the Money borrowed ; but that's from his Induſtry 
only, and fo conclude, he only ought to have the Profit. But (as Mr. PLaceTTe obſerves, ch. 10.) his Induſtry is not the 
only Cauſe of the Profit made by the Money ; for, tho* Money without Induſtry would bring no Profit, no more would In- 
dultry without Money; and fo one Part of the Profit muſt be imputed to the Money, and another to Induſtry. This is, alſo 
viſible in ſome Contracts of Letting : Land will bear nothing, if it be not tilled ; Tools, let to an Artiit, will do nothing, not 
only if they be not uſed, but, allo if there be not Skill to uſe them. Nevertheleſs, all this is no Hindrance but that the 
Rent may be paid for the Land, and Hire for the Tools: And why then may not Intereſt be paid for Money, as well as 
ſor other Things? ä | | | 

3 Auer oTLE's Greek is, Euncyuradle utedtrat n 'OConoperinN, Sid 73 da” furs Ty vouirnudlO- TD TW A, dx 4g 
brug bTopidn. Mace » T R 6 3 rb dur? e mhioy. öh Y Tous T9 Hanger: Gnu 3 74 T1xTo ut 
Tois Y avTe den 6  Toxos Yiveral vourue vouiouatO Ge Y pdaice map g/ow AG %PMueaTITpar iy. De 
Republica lib. 1. e. 10. Mr. NoopT, De Fen, & Uſur. lib, 1. c. 7. p. 43. hath obſerved that Aiſtotle may be confuted by 
Ariſtotle, who, in the Chapter immediately foregoing, ſays, * That all Things which we poſſeſs have a double Uſe, one proper 
K and natural, the other improper and foreign. As for Example, ſays he, Shoes are properly made to wear on the Feet, ne- 

rertheleſs we uſe them to get Money, or ſome other Thing in exchange for them.” 4 8 xuThud]G- S117 1 vel 
dn dagbrefa, 3 nad? aun pv GAN" * q olos a und, a if hy eike, i q tn vince fill. oo -, 
ds 8 n ee, wen- . ν t 78 vi Xpioeis Kel 38 6 dnaarliuip® 76 eo d.., 

1 YuTud| Cn Tpophs yprrarT# vnodiuert, & vridnua, ͤ NN & 0; now, u 5 (ſors 
I ; , bei tel 7) — KTYUGTY, thay 9. Nie Fr nnn eras + 4. rod 

um of Money (ſays Mr. La PACE) which is lent to a Man to be traded with, is not that 
than a = _ which is put into the Hands of — who acts by Commiſſion, to be employed for the * End, Tai — 
r 2 to act according to our Directions. All of them lay it out aſter the ſame Manner, and with the ſame 
Poſſaſte e confeſs that he who gives another a Commiſſion, and truſts a Partner, is ſtill Owner of the Money, and always 

17 We f _ aero — _ why then may not the ſame Thing have Place with reſpe& to the Creditor and Money 
W o the Man (lays Mr. DE Beauvar very well, Hiſt. de oper. Do#. Octob. 1691. p. 66.) but to his Goods, 


© reckon upon the Ability to pay, and not „ 0 
Puts into the Mouth of bis Friend. = = Bp 3 Induſtry and Fidelity of the Borrower, A Reflection, which MaxT 141 


Nod mil:i non credis veteri, Thelefine, ſodali 


. Y a . . 
Credis colliculis, arboribuſqut mei- ou truſt not me, altho' your antient Friend, 


"Tis on my Lands and Trees that you depend, 


And 
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And here we may obſerve by the Way, what 
Ariſtotle * relates of Cypſelus, who, having devoted 
all his Goods to the Gods of Corinth, the firſt Year 
paid the tenth Part of them, and ſo for ten Years 
together. But, in ſtrict Juſtice, this did not ſatisfy 
his Vow, unleſs, for the Relief of ſuch a raſh one, 
any favourable Interpretation may be allow'd. 
That Saying of Cato in Cicero *, who thought U- 
ſury as bad as Robbing and Murther, is to be 
underſtood only of Extortion, which reduces the 
poorer Sort to Extremities, and adminiſters to the 
Covetouſneſs of the Rich. Our Anceſtors, ſays the 
ſame Cato ©, enacted in their Laws, that a Thief 
ſhould be condemn'd to pay double, but an Uſurer qua- 
druple. And yet he himſelf, if we may believe Plu- 
tarch *, did craftily enough exerciſe that ſort of 
Uſury which we now call Bottomry. Auguſtus very 
juſtly cenſur'd ſome Roman Gentlemen, for taking 
up Money at low Intereſt, and letting the ſame out 
at high *. The old Romans and Greeks * abhorr'd 
Uſury, as being burthenſome to the Poor, and the 
Foundation of Suits and Quarrels : The Perſians, 
as being not very far removed from Deceit and 
Lying. And certainly *tis unbecoming a Chriſtian 
for a ſmall Sum to accept of Intereſt from thoſe 
whom it is in a manner Charity to relieve *. The 
Greeks took an excellent Method to ſupport their 
Friends in Diſtreſs : For ſeveral entered into a So- 
ciety, and had a common Cheſt, to which each 
contributed a certain Sum every Month; and out 
of this they lent Money without Intereſt, to any 
one of the Society who ſhould happen to be re- 
duc'd to Neceſſity; upon Condition to refund it, 
if his Circumſtances ſhould ever happen to grow 
better 

XI. In Confirmation of what has been ſaid for 
the Lawfulneſs of Uſury, it is obſervable, that thoſe 
who are againſt it, allow of ſome * Contracts, 
which in effect amount to the ſame Thing. Thus, 
ſuppoſe Caius is furniſh'd with Money enough to 
buy a Farm, which Seius has a mind to, but wants 
Money for the Purchaſe ; Caius, at the Requeſt of 
Seius, buys the Farm, and lets it to Seius. No 
body can deny but that this Contract is lawful, But 
if Caius ſhould lend Seius the Money to buy it him- 
ſelf, and Seius ſhould pay ſo much for Intereſt as 
he muſt otherwiſe have paid for Rent, I don't ſee 
but that the Contract would be very juſt. Nay, 
this latter Contract is much more for the Advan- 


tage of Seius than the former, for here he purchaſes 


the Property of the Farm. ; 
Again, Should any one put his Money into an 


2 Ozcconom. I. 2. c. 1. 


c. 39. 
Þ That Contribution-Money was called he 


d Off 2. in fin. 
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i Appian, I. 1. de Bello Civili, p. 382. B. Edit. H. Steph. 


Book V. 
honeſt Man's Hands, upon Condition to ; 
ted into an equal Share of the Gain vs adn 
ſhould make of it; no Man certainly would * 
this Contract unlawful. But in Equity tg 
ſame Thing, if, inſtead of this uncertain G the 
he bargains for a certain Sum, which will S 
be the leſs lawful for being called by the N oe 
Inerds. -.. | ER 
The Acoran forbids Uſury, and yet the 
borrow Money to carry on Trade, and allow th 
Creditor half the Gain; but if the Principal ha,” 
pen to be loſt, the Debtor refunds thar onl 
but if only part of the Principal periſh * 
whole muſt be made up out of the Gain of the 
Remainder. | 
A Mortgage, whereby a Man receives 
duce of Land given yg Pledge for the obo * 
Money, is acknowledged to be lawful *', But je 
no Pledge be given, why may not the Creditor 
receive ſomething * anſwerable to the Produce of 
Tar” | 
Grotius ® rejects the Name of Uſury, bu | 
the Thing, For, ſays he, there 25 * — 
which look like Uſury, but are Patts of an 
Nature: as the Amends that ought to be made a 
Creditor for the Loſs be is at by being out of bis 
Money, and the regard that ought to be had 10 the 
Gain be might have made of it; flill Deduftions 
being made for Uncertainties and Accidents, and 
the Pains he muſt have taken in the Management of 
it. Thus it is not properly Uſury to demand 2 
Conſideration for the Charges he is at, who lends 
much Money, and provides it on purpoſe ; and for 
the Danger of loſing the Principal where good Secu- 
rity is. not given. Now the Intereſt for Money 
lent, not to poor Man, but to one who makes 2 
Gain of it, we demand upon this very Account, 
becauſe we are debarred from making that Gain 
of it, which otherwiſe we might; and becauſe it 
is worth ſome Conſideration to have, inſtead of 
our Money, only an Action againſt the Creditor ; 
and certainly *tis reaſonable we ſhould be admit- 
ted into Part of the Gain made of that Money, 
which we were not oblig'd to lend, either in 
Juſtice or Charity, What honeſt Man therefore 
will quarrel about Words? And who would not 
laugh at thoſe who pretend they don't take Uſury 
for their Money, but * only what they themſelves 
might have made of it ? Beſides, this ſuperſtitious 
Nicety is not at all conſiſtent with the Decrees of 
the civil Law: for, according to them, the Ulſury 
+ is aſcertain'd and agreed upon beforehand : * 
˖ 


e Suet in Aug,. 


1 


: We may add to thoſe ſpoken of here a Contract between three Contractors, about which ſee Mr. PLaceTTE's Treatiſe « 
Intereſt, chap. 14. See, alſo, Mr. NoopT, De Fen. & Ujur. lib. 1. c. 12. of which the Title is,, Mores rigorem 7 


ea U :nflexi/ſſe ad equitatem Juris Gentium, non omnino improbantibus ejus Furis interpretibus. 5 
n this. chap. 16. 6. 14. following. Cum debitor (ſay the Roman Lawyers) gratuitã pecunid da or 


creditor de fructibus rei fibi pigneratæ ad modum legitimum uſuras retinere. Digeſt. lib, 20. tit 2. In quibus cauſis, &c. Leg, 8. 


Mr. NooprT de Uſuris & Fen. lib. 2. c. g. 


3 14 quod Intereft. And they underſtand by it, as the Reman Lawyers do, as well the Profit that was not made, as * 
poſitively accrued, Si commiſſa eſt ſtipulatio, ratam rem Domi num habiturum, in tantum competit, in quantum mea interfut, 


1 mihi abeſt, quantumque lucrari potui. Digeſt. lib. 46. tit. 8. Ratam rem haberi, &c. Leg. 13. See, alſo, Code, lib. 7. til. A. 


+ Sententiis, queer pro eo quod intereft, proferuntur, and 


4 In Contracts of rigerous Right, the Engagements muſt be made exactly in the Forms. Reſpondit [Africanus] pec $i fache 
dem creditæ uſuras, niſi in ftipulationem deductas, non deberi. Di a 


nudum de præſtandis uſuris inter poſitum fit, nullius eft momenti. 


r. NoopT, «bi ſupra, lib. 1. c. 12. I. 2. c. 6. 


eſt. lib. 19. tit. 5, De præſeriptis verbis, Leg. 24. 
aul. — lib? 2. tit. 14, A bare Agreement gives no Ti 
to Intereſt in Juſtice, unleſs it be to Bankers, or Exchangers, to Communities, or ſuch as run Hazards Wi 


of 
uris Canonici 


as the Loſs that 


4 qui* 


uni 


CAP. VII. Of the Loan of a conſumable Commodity. 519 
the Damages allowed the Creditor, for what he ried on now a-days amongſt moſt civilized Na- 
might have made of his Money, are, among other tions) required, ſeveral Shifts were found out and 
Reaſons, demanded for Failure of Payment at the allowed of to evade the Decrees of the Canon Law 
Time appointed, which ought to be ſtated accord- againſt Uſury : Among which may be reckoned 
ing to the Loſs ſuſtained, be it was it will; but, be- the“ Purchaſe of a yearly Income; where, for ſo 
cauſe it would be difficult to prove and adjuſt it much Money, I have ſuch an immoveable T hing 
exactly, it is therefore generally reduced to regular made over to me for the Payment of it; out of 
Intereſt * d. | which receive a certain Rent for ever, or for ſuch 

Since therefore it is lawful to demand Damages a limited or unlimited Time, or for Life. And this 
for tardy Payment, or becauſe we loſe by not hav- Income may, upon Payment of the Principal, 
ing our Money paid in at the Time appointed 3 ſometimes be redeemed, ſometimes not. Nay, 
why may we not bargain for ſomething certain be- ſometimes if the Thing given for Security happens 
forehand, upon Conſideration that our Money is in to be loſt, the Perſon of the Debtor is reſponſible 
another Man's Power, whereas we were not obliged for it. But that ſuch a Purchaſe as this difters only 
for his Benefit to venture the Loſs, or to neglect in Name and Shew from Uſury, no Man is ſo blind 
the Gain that might be made of it ©? | © as not to ſee. 

XII. Laſtly, It being evident that Men could Nay, in Conſideration of the Uſefulneſs of mo- 
not be found who would lend as much Money gra- derate Uſ#ry, the 3 Popes themſeves permitted, un- 
tis, as human Neceſſities and Commerce (as car- der a ſpecious Title, Mountains, as they call them, 


a Vid. lib. xvii. $. 3. I. 22. t. 1. D. de Uſaris. b Concerning this, Salmaf s de U 's, and Mr. P.. ae PI, 
are worthy to be conſulted. © Add. Baco. Serm. Fidel. c. 39. K q 2 Cen aq por A: | ; i N 3 f 
2, below. f Add. Fran. Hotoman. OB/. 1. ii. c. 1. Jo, Labard. Hi. de Reb. Gall. 1. vi. p. 393. i 
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and lend in a Way ſomething like it, or to ſuch as lend Wheat or Barley. Neither can any Thing be required, wh x 
that we lend upon Intereſt, without ſettling what the Debtor ſhall pay. Such an Agreement — 5 Ai Rabe. 2 
Futinian, who gave them that Privilege, ordained that they ſhould be looked upon to lend at 8 per Cent. But, for a long Time be- 
fore that Emperor, Money might be lent at 12 per Cent which was called, U/ura Centefima, but not higher, except, 1. When it was 
lent at great Hazards ; for then the Law preſcribed no Bounds, no more than in certain conditional Agreements. 2. In lendin 
Proviſions ; for a Law of Ccx/lantine, cited in the Weodeſſan Code, allowed an Exaction of Three Buſnhels of Corn, for Two — 
3. When any one was fined a certain Sum by the Judges, and paid it not within two Months after the Sentence, he was obliged to 
pay Intereſt from that Time, at the Rate of 24 per Cent. if the Creditor ſummoned him to pay it when three Months were ended 
But it was by the Force of the Law, and not from the Agreement of the Parties. As for honeſt Contracts, a ſimple Clauſe added 
upon the Spot empowers a Man to require Intereſt. See about this whole Matter Mr. Noopr, /i6. ii. c. 3, &c. lib. iti. c. 1, 
2, 3, 4, 5 5 
The Words of the Dige/ts are, In ejuſmodi ſtipulationibus, que quanti res eſt. promiſſionem Babent di 
con prebendere: quoniam Plerumgue diſfficilis probatio e, quanti cujuſque interfit, 2 15 — — — 2 2 1 
tit. 5. De ſtipulat, prætoriis, Bi 11. When one owes a Thing in kind, as the Uſe of it is determined, ſo the Dans 
which ariſes from a Delay in ſuch and ſuch a Caſe may be fixed, and ſo it is not commonly neceſlary to limit the Value at a — 
tain Rate, which may be a Rule in all Caſes. The Creditor, for want of Payment at his Time, may ſuffer a Loſs many Ways 
which the Debtor cannot imagine, and as to him may ſeem only fortuitous ; ſo that all which the Creditor can prove to be his Due 
upon Account of Delay, is only the Intereſt of the Sum in queſtion. Mr, NoopT, from whom this Remark is taken, /ib. fi. c 
6, ſhews, alſo, /ib, iii. c. 6. that, while the Roman Commonwealth ſtood, no Intereſt could be demanded in Juſtice, for the Debtor's 
Delay of Payment, unleſs ſomething were previouſly ſtipulated in the Contract. But, ſome Lawyers having introduced a Cuſlom 
chiefly in Matters of Companies, the Emperors enlarged it to all honeſt Contracts without Exception, as, alſo, to Legacies and Truſts 
In Contracts of ri orus Right, thcre muſt be always an Agreement in Form, or nothing can be demanded. — h a Proceſs be 
entered In fine, if we add to this excellent Work of Mr. ” ſo many Times quoted, the Treatiſes of the "adds SALM A+ 
$1vs, entitled, De Uſuris, De modo Uſurarum, & De Fænore Trapezitico, nothing more concerning the Hiſtory of Lending u 
Uſary, or the Phraſe and Deciſions of the Reman Law about this Matter, can be deſired. See, alſo, J. VIX ENT. Gray = wt 
gines J ur. Civil lib. ii. p. 333, c. Salmafus, in the laſt of the forementioned Treatiſes, defends the Magiſtrates of the United 
Provinces with regard to the Lombard Ioan, of which our Author treats in the following Section, and which the Divines — — 
ed ſo highly as to excommunicate thoſe concerned. The celebrated Giftert Loet, and John Cloppenburg, were the principal Pe — 
who wrote againſt the Lombardi. But Samuel Deſmarais, a Divine of equal Reputation, declared in their Favour in 5 iſt hey 
h Diſſertation, printed at Leyden in 1540, with the Notes of Theodore Graſwwinckel. This Piece was wrote in Anſwer to a Tre tf 4 
Mare. Zuerius Bexhornius, Profe ſſor of Hiſtory and Belles Lettres, who oppoſed Salmaſius. But in return Martin Scho bis * 
= a Ooning, Rong 2 — . and the Lombard, a Diſſertation de Uſura Trapezitica, which is the — of 
xercitat. Varie, printed at Utrecht in 1663. It is b 580 aca) j 
D 4 Þ 4 4A y + 5 12 4 Y Miſtake that he is placed among the Writers againſt Sa/maſius, in the 
l Some, ſays Mr. La PLATTE, abi ſupra, chap. 1, cannot live without Lendi d oth i 
If it were not allowed to take Intereſt, what would become of a great Number of Perfons ook Lanes 1 all 1 n 5 
would 1 it in a few Years, and how then ſhould they ſubſiſt? It is to no purpoſe to ſay, they ought to learn ſome ro T reg 
= apply themſelves to Huſbandry or Commerce. This is quickly ſaid. But do we not really obſerve, that there are Labo — 
pooh =_ wars $4 _ in the body on not Lands ſufficiently tilled thro»ghout all Europe unleſs it be in — 
ze Ravages of War is it not plain, that there are Merchants and Tradeſmen more th ; h . 
rofeſſions cannot get a Livelihood, and many of them that do, are forced to ſ. Le- re 
: h out new Inventions to exCite and ſh M 7 
and Intemperance, 2. But (and this Conſideration renders Lendi | 8 
‚ « : Intereſt more neceſſary) how m iſerable M 
who live only upon Borrowing at Intereſt What would b 4 f = . 
becrowed Ma 5 How meay Ci uid become of many Merchants, whoſe Trade depends entirely upon Funds of 
Bor! | y Citizens and Labourers, who are preſſed from T. 11 5 
Things, which they could not obtain any other W oa n 
inge, ? Could they find always Perſ 
This might be, poems. #8 al y other Way y ays Perſons ready to lend them what they want freely ? 
IS m . ps, if all Men were charitable, but ſince there are ſo f. ly ſuch + 
e , ſo few truly ſuch, and, among thoſe that are, few are in a 
* , y more are in Neceſſity than can lend; it is plai 7 * 
2 pp ive _ 2. 2 what charitable "rH can and ovght 6 Fr 6 ny Part 
' t Number of Men are continually in want to borrow. So that it i t anki ' 
282 222 — lend * 8 ntereſt, 3 it is to 1 F on Ot ty 1 * 
allo, Mr. Mr. NoopT . lib. i. - * „ may $0. 
mo —_— on Intereſt. Bafil the * -Poggba of — . — Zed, il ndormed Pi nag nd uh 2 Ty - 
„ Leo the Philoſopher, his Son, was obliged to aboli f ; Ys  2rRg ey forbid 
his Þ er, » was obliged to aboliſh that Ordinance, and allow Lending at 4 per Cent. knowin 
rat 2 5 — any 2 get * 2 oy who had Money — a lend it 10 en 
oy tain! uman Nature. Propter paupertatem res illa ö i 
— 3 _ N in pejus vertit. Qui enim ante OS e eee Pact . 54 peo porn 
F Ft e P . . 1 * . . . * . . , . F 
BT TTT 
— , ve . 
Pope di 21 Pope Martin V. Extravagant. commun. lib. 1. tit. 1. De — S. FVerdit. c. 1. and by 
» ibid. c. 2. JusTix1ax's Novels 161. and Mr, NoopT's Fuftinian, lib. i. c. 12. 
of 
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of Piety; that is, they did not allow either Pledge 
or Intereſt to be taken for three Crowns lent to a 
poor Man; but for larger Sums Pledges might be 
taken for Security, and every Month ſome ſmall 
Matter paid as Intereſt: And if the Pledge were 
not redeemed in a Vear, it was to be ſold by Auction, 


and the Remainder, after Payment of the Debt, 


reſtored to the Owner. Alex. Severus lent pub- 
„ lickly at 4 per Cent. but gave many poor People 
* Money without Intereſ to buy Land, and was 
* contented to be paid out of the Produce. Vid. 
„ Lamprid, Something of the ſame Nature (but 
that they part with nothing gratis, or without 
* Security) is ſtill practiſed in Lombardy, ſo called 
*« becauſe formerly moſt of the Uſurers in France 
«© were Lombards and Jews, who afterwards were 
*© ſo odious as to be expelled the Kingdom.“ Vid. 
Hen. Steph. Introduct. ad Apolog. pro Herodoto, 
J. I. c. 6. After much Debate, Uſury was allowed 
of in Holland, as a Thing beneficial to the State, 
and even thoſe who took it were permitted to enter 
into holy Orders, | 

How much the Laws againſt Uſury are evaded 
by * dry Exchange (as they call it) is well known 
among the Merchants. To which may be referred 
that ſort of Contract, which is called, in Spaniſh, Mo- 


pal to be more than doubled by Uſury, and allow. 


-=% 


Book Y, 


hatra ©. When a Man takes up Good 
at a high Rate, and — ſells _ Truſt 
to his Creditor at a low one *, It is more tole 
when Goods are bought dear, by reaſon that a lo. 
Time is allowed for the Payment, and imme; a 
fold to a Third ſomething cheaper for ready M mad 
For hereby a Man may avoid the Neceflity of nr 
ing up Money at unreaſonable Intereſt; or, in he 
mean Time, may make ſo much Gain, 2 to 1 
well able to pay the Debt at the Time appointed 
And this is common in Muſcovy “. ' 

It is requiſite indeed, that private Men ſho Fl 
be hindered by Law from exaQting what Interep 
they pleaſe, and that it ſhould be fixed at ſuch 
certain Rate, Yet a Man may fairly expect 3 
thing more when his Money is lent but for a ſhore 
Time F 

The Egyptian Law * did not permit the Ping. 


rable 


ed the Debtor's Goods to be ſeized upon, but no 
his Perſon : Whatever they got by their Labour 
or-any other juſt Title, was Iooked upon as their 
Goods; but as for their Perſons they belonged on- 
ly to the Publick, to be diſpoſed of in its Service 
according as they were beſt qualified for the Duties 
of War, or Peace, 


* Cambium Siccum. 
wincial. 8. & ad eam Wendrock. not. 3. 


b Concerning this, ſee Mr. La Placette's laſt Chapter of U/ury. Vid. Montaltii Lit. 7e. 
f 
See the Fourth Sect. of this Chapter. 


4 Olear. Itin. Per/. I. iii. c. 7. © Fid. Leonis Novel, 84. 
S Diodor. Sic. I. i. c. 79. 


8 Py a 


2 m 


* 350 


1 This is. when Payment ought to be made in the very Place where the Sum had been told, ſo that it is really a true Intered, 
It is oppoſed to real Exchange, which is divided into Minute and Local; Minute conſiſts in the Change of Species, when, forjExam- 
ple, Silver is given for Gold, and Gold for Silver, for a ſmall Advantage. Exchange Local is, when one takes a certain Sum 10 
return the like in another Place. See Mr. PLacttTE about all this, in the laſt Chapter of his Treatiſe of Inter. 

2 The Reaſon of it is, and the Author ought to have mentioned it, that though the Intereſt feems exceſſive, yet it is a ſmall Mat- 
ter to the Borrower, who uſually employs the Money to ſuch Uſes as produce a much more conſiderable Profit than he gives the Cre 
ditor for ſo ſmall a Time. Further, beſides, the Sums that are borrowed for a little Time, are often ſmall Sums,whoſe Intereſt, accord- 
ing to the common Rate, comes to nothing, and is not worth the Creditor's Trouble (See Mr, La PLAcETTE's Treatiſe, c. 22.) 
it may happen, that, in that little Space, be may loſe the Opportunity of putting out his Money for a long Time, or make ſome 
conſiderable Advantage of it, for which he would receive no Manner of Recompence, if he received not greater [Intereſt than he 
would receive of a Perſon who takes his Money for a longer Time. I n the Concluſion the Author recites a Cuſtom of the Inhabi. 
tants of Cnoſſus in Candia, F. 4. above, to ſhew how they eluded the Giving of Uſury. At that Place ſuch as borrowed Money at 
Uſe, took it by Force, that, if they refuſed in earneſt to pay Uſe to the Creditor, he might have an Action of Aſſault and Battery, 
and cauſe them to be puniſhed ſeverely. Before we conclude this Matter, let me add one Word of what {is called Bottonr;, 
or Great Adventure, which conſiſts in Lending Money upon a Merchant's Ship, upon this Condition, that the Creditor loſeth his 
Money, in Caſe the Veſſel and Goods, upon which it is lent, be loſt. As the Creditor runs great Hazards, he requires more In- 
tereſt than ordinary, proportionable to the Dangers he is expoſed to. The civil Law allows it, and there is nothing to oppoſe it in 
the Law of Nature, Dice. lib. xxii. tit. 2. De nautico farnore. For the Danger to which the Lender is expoſed is capable of 
Valuation, and, conſequently, he may, on the one Hand, oppoſe himſelf to it by the Mediation of a certain Price, and, on theo- 
other, agree for the Price with them for whoſe Sake he runs the Hazard. In a Word, ſuch a Treaty hath nothing in it oppoſite to 
wy more than a Bargain of Aſſurance, of which we ſhall ſpcak in Chap. 9. $. 8. See Mr, NoopT De Fen. & Ur. 
ib. ii. c. 7. 
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Of Partner ſhip. 


11k. Irregular Partnerſhip. 
iv. A Partnerſhip in all Goods. 


— 


1. How many Ways Partnerſhip may be begun. 
11. Money. and Labour are balanced ſeveral Ways. 


J. FP is a Contract by which two, Goods, or Labour, upon Agreement, that the 


or more, join together their Money, Gain or + Loſs ſhall be divided proportionably w 
tw 


1 


— . * cc 


1 Grotius believes it to be a mixt Contract; but ſee what is ſaid above, c. 2. f. 10. We muſt obſerve that a Partnerſhip 2 
tracted ſometimes tacitly, when, for Example, a Thing being bought in common, it is not parted, but without explaining t -= 
ſelves further they enjoy it equally, each taking his Share in the Profit that ariſes, and contributing his Part in the neceſſary ' 

nces for its Maintenance: Societatem coire, RE, & Verbis, & per nuncium, poſſe nos, dubium non efl, . xvii. ti 75 
Pro Socio, . 4+ prince. See Mr. Hertius's Diſcourſe, entitled, De Societate fatto contracta, which is found in Tom. 3. © 5 
Comment. & | feats. Our Author quoted here the 83d Law of the ſame Title, probably to prove this Part of the Dela” 
lating to the Proportion there ſhould be in Contracts of Partnerſhip, according to what every Man puts into the common — 
But the Queſtion there is about Things common and general, which give riſe to the Partnerſhip. Beſides this Law _— — 
Subtilties about which the greateſt modern Lawyers pretend that the Antients were not well agreed. The Reader may conv 


this Head Fxaxcis HoToman, Obſerv. V. 14. Epwund MZAILLVus, Dirt. Fur. ex libris Manualium Jur. Paul) 


cap. 8. & Jonun or La Cos r, on the Inflitutes, Lib. ii. tit. 1. De rer. divi/. F. 31. M0225 3 
2 The Digeſt; order, Sicuti lucrum, ita damnum quoque commune ¶ c oportet, quod non culp ſocii contigit, But if the Loſs 2 


Cray. VIII. 


* And here, if every Man contributes 
. muſt —— an Share in the Gain, 
or Loa: but if they contribute unequally, their 
Shares muſt be adjuſted according to the Laws of Geo- 
metrical Proportion *. And the ſame obtains, if two, 
or more, join Labour; or one * Labour, and the 
other Money ©; or each Party both Labour and 
Money *. : OT 

II. Upon Breaking of Partnerſhip, if each Party 
contributed only Money, 1t 1s plain upon a Diviſion, 
each muſt receive according to his Contribution. But 
if both Money and Labour was contributed, it muſt 
be conſider'd after what manner the Collation was 
made : For when Labour is contributed on one Side, 
and only the Uſe of Money on the other, he who con- 
tributed the Money does not admit the other to a 
Share in the Principal; but only to his Proportion of 
the Gain © that might be made of the Money and La- 
bour joined together, And, in this Caſe, as he that 
contributed only Labour has no Title to any Part of 
the Money, when they break off Partnerſhip ; ſo the 
other alone, as Owner, 1s concerned in the Riſque that 
the Money is expoſed to; and, in ſuch a Partnerſhip 
as this, not the Money itſelf, but the Riſque that it 
runs, and the Gain that may be probably expected 
from it, is compared with the Labour. And, there- 
fore when the Gain is to be proportioned, we muſt 
not compare the Labour with the Principal (as if one 
having contributed Work to the Value of 100 J. and 
the other 1000 J. in Money, the former were to re- 


= Vid. lib. xvii. t. 2. 1. 73. and 1. 52. F. 3, 4. I. Ix. F. 1. D. pro Socio. 
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ceive only a tenth Part of tht Gain) but to the Riſque 
and Hazard that the Money is expoſed to, which if 
computed to be worth 100 J. each Party ſhall gain 
equally. 

The beſt Way, in this Caſe, isto rate the Riſque of 
the Principal and the Hopes of the Gain, according to 
the Intereſt that is generally given for Money. Sup- 
poſing then this Intereſt to be 6 J. per Cent. if one Par- 
ty contributes Labour worth 60/7, and the other 1000 J. 
in Money, they ſhall ſhare equally of the Gain. 

But ſometimes the Labour and Money are ſo inter- 
woven together, as to give him who contributed only 
his Labour 7 a Share even in the Principal; the Labour 
of the one, and the Money of the other, being in a 
Manner united into one Maſs, As when one lays out 
his Money upon unwrought Commodities, and ano- 


ther ſpends his Labour in working them up, and manag- 


ing them, Thus, if I give a Weaver 100 1. to buy 
Wool, and he makes Cloth of it, computing his La- 
bour at 100 J. it is manifeſt, that here both of us have 
an equal Intereſt in the Cloth; and when it is ſold, the 
Money muſt be equally divided : Nor ought I to ſub- 
tract the Money that I contributed at firſt, and then 
divide the Remainder with him “. 

III. Beſides, it is not unjuſt to enter into ſuch a 
Partnerſhip, as that one Party may have a Share in 
the Gain *, without being in Danger of partaking of 
the Loſs . But this is irregular and a mixt Contract 
of Partnerſhip and Inſuring; and here? an Equality 
will be obſerved, if the inſuring Party receives a grea- 

ter 


In Partnerſhip, the more a Man contributes, the 


more does he receive. Ariſt. Nic. 1. viii. c. 16. In the ſame Senſe ought that in the Digeſt to be explained, 1. xxix. D. h. t. JF it 


be not mentioned what Share each Party contributed, they muſt be preſumed to be all equal. 


i non futrint partes ſocietati adjectæ, æguas 


eas eſſe conſtat. But others think the Caſe here refers to a pure and ſimple Equality, as I have obſerved upon Grotius, lib. ii. cap. 12. 
5 24. not. 4. Mr. Noodt has undertaken to refute their Reaſons in his Commentary, pag. 380, 381. I wiſh I could ſay there was no 


ificulty here, but that would require too much Room, and this is not the Place for it. 
e Vid. I. xxix. F. 1. D. h. t. 


9. 2. 4 Compare Grotius, I. ii. c. 12. F. 24. 


Vid. Inflit. I. iii. t. 26. De ſocietate, 
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by the Fault of one of the Parties, he is reſponſible for it, and ſo he mult not expect a Recompence of the Loſs which came by his Negli- 
gence, in not doing what he was obliged to do to the Partnerſhip by the Contract: For ſo the Digeſis appoint, Si ſocius quædam negligen- 
ter in ſocietate egiſſet, in pleriſque autem ſacietatem auxiſſet, non compenſatur compendium cum negligentia, ibid. Leg. 26. See, alſo, Leg. 
73 and about this whole Matter, M. DowmaT's Civil Laws in their natural Order, Part I. lib. i. tit. 8. As for Leg. 60. F. 1. which 
our Author quotes, it contains a Deciſion very harſh and unjuſt; for it requires, that a Partner who has been hurt by his Slave, whom 
he purſued, and who belonged to the Partners, ſhould be cured at his own Expence ; becauſe it ſays, though he was engaged upon that 
Expence for the Partnerſhip, yet it was not done in the Partnerſhip: Sacius, cum reſiſteret communibus ſervis wenalibus, ad fugam erum- 
pentibus, vulneratus eft. Impenſam, quam in cus ando ſe fecerit, non conſecuturum pro ſocio atione, Labes ait, quia id non in ſocietatem, quam- 
vis propter ſocietatem, impenſum fit. But was it not in the Buſineſs of the Partnerſhip that he was hurt? The contrary Opinion ought 
to prevail with Reaſon ; for there is another Law under the ſame Title, where it is ſaid, That if a Partner going a Journey about the 
Buſineſs of the Partnerſhip, falls among Thieves, who takes away his Baggage, or Money, or hurt his Slaves, A ſhall be indemnified 
at the common Charge: Qidam ſagariam negotiationem coierunt : alter ex his ad merces comparandas prefectus, in latrones incidit, ſuamgque 
pecuniam perdidit : ſervi ejus vulnerati ſunt, reſue proprias perdidit : Dicit Fulianus, damnum eft commune, ideoque attione pro ſocio 
damni partem dimidiam agnoſcere debere, tam pecuniæ, quam rerum ceterarum, quas ſecum non tuliſſet ſacius, niſi ad merces communi nomine 
comparandas proficiſceretur. Leg. 52. f. 4. The Law here mentioned, which is the Lawyer Pomponius's, is corrected by the following 
one of Lian; Secundum Julianum tamen, & quad medicis pro ſe datum eſt, recipere potefl. Quod verum eſt. ibid, Leg. 61. 

. par e Greek is, Kad d &y Xpnudtor Rouverid anciw ZNα ανταα2 oi GvpCarniuern @Miw, &c. Ariſt. Eth. Nicom. lib, 
vii. cap. 16. 

* The Words of the Digeſis are, Duo ſocietalem coierunt, ut Grammaticam docerent, & quod ex eo artificio quæ ſius feciqſent commune 
eorum et. Digeſt. ubi ſupr. Leg. 71. 

3 'The Words of the In/{itutes are, Num & ita coiri poſſe ſocietatem non dubitamus, ut alter pecuniam conferat, alter non conferat, & 
27 9 inter eos commune fit ; quia ſpe opera alicujus pro pecunid valet. Inſtit. lib. iit. tit. 26. De Societat. F. 2. See Digeſt. 
ur fupr. Leg. 29. | : 

+ As when Ks. Merchants are Partners, and are both concerned in the ſame Buſineſs. See Leg. 52. J. 4. quoted Note ult. Pag. 520. 

5 What the Author ſays of Money mult be underſtood of Effects, Goods, and every Thing that is different from Labour, and what- 
eyer may be reckoned to be the Stock of the Partners, | 

5 Not more than he who lets Land to be tilled, makes the Labourer a Joint-Proprietor of the Lands, though he lets him Part of the 
Fruits; or he who commits a Flock to a Shepherd, on Condition that he ſhall have a Share in the Wool, Milk, and other Profits, muſt 
take Part with him when the Partnerſhip is ended: Si in coeundd ſocietate artem operamve pollicitus eft alter, veluti quum pecus 
in commune paſcendum, aut agrum politori (M. Bynker/boeck reads it, Olitori. Obſerv. 3. 9.) domus in commune quarendis fructibus, ni- 
mirum ibi etiam culpa praflanda eft. Digeſt. lib. xvii. tit. 2. Pro ſocio. Leg. 52. F. 2. 

. 7 This takes Place in other Things as well as Money, as when one allows Ground for a Building, on Condition that he wh» builds on 
it, ſhall have a Moiety; or, when one truſts a Flock to be fed, or a Slave to be fed or taught, on Condition that, if it be ſold at the End 
of ſome Years, the Money ſhall be divided among the two Partners. Sed „i puerum docendum, wel pecus paſcendum tibi dedero, vel pre 
Tum nutriendum, ita ut, fi poſt certos annos veniſſet, pretium inter nos communicaretur, abborrere hæc ab area ergo fi quis areæ do- 
ain non tranſlulerit, ſed paſſus ſit te fic edificare, ut communicaretur vel ipſa, vel pretium, erit ſocietas. Digeſt. lib.xix. tit. . 

1 The Words of the Digeſts are, Contra Quinti Mucii ſententiam obtinuit, ut illud 8 conſtiterit, poſſe convenire, ut quis lucri par- 

4 ferat, de damno non tencatur. Vet it muſt be underſtood, that in ſeveral Matters of Partnerſhip, if there be Gain on the one Side, 
and Loſs on the other, nothing muſt be called Gain, but what remains when Loſſes are deducted. 220d tamen ita intelligi oportet, ut fi in 

. 1 re lucrum, in alia damnum illatum ſit; compenſatione fatta, ſolum quod ſupereſ, intelligatur luero . Inſlit. ubi ſupra, F. 2. See Dig. 
Ai tat. 2. Leg. 29. F.1. And, touching the 1 Quintus Mucius Scevola, which was rejected, conſult Francis Baudoin, D 
oy Muciana, 72 254. & /eqq. Muret upon the Paragraph, of the Inſtitutions cited, and Anthony Favre, Rational. T. v. pag. 152, 
ks the Digeſts ſpeak, Quod ita demum 9 fit opera, quanti damnum i. Plerumque enim tanta eft induſtria ſocii, 
ſecietati conferat, quam pecunia: Item fi ſolus naviget, £ Jolus peregrinetur, pericula ſubeat ſelus. Digeſt. ibid, But all that is 
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a 9 
ter Gain than the other, in Proportion to the Riſque Now though no Man ought to have his Liberty 
he runs in bearing the other harmleſs. But for one to far intrenched upon, as to be confined to a Par 0 
partake of the Loſs and not of the Gain, is repug- ſhip longer than he deſires; yet, ſince a great Pr. 
nant to the very Nature of Partnerſhip; for no Body gree of Fidelity is required among Partners, he 00%. 
enters into ſuch a Contract, but upon the Proſpect of not to break off unſeaſonably and to the Deirimen i 
ſome Advantage *. others. Upon this Point Cicero * diſcourſes v wh 
IV. Sometimes People enter into Partnerſhip * for feriouſly *: It is accounted, ſays he, 4 baſe Thin 
all they are worth; in which Caſe each Party, ac- deceive a Partner in ever ſo ſmall a Matter, and So 
cording to his Condition and the Laws of good Huſ- Reaſon : For be who enters into Partnerſhip does it ; 
bandry, may take from the common Stock, as much hopes of gaining to himſelf an Aſſiſtant : To whom 4 
as is neceſſary for the handſome Maintenance of him ® fore can he fly for Succour, who ſuffers from him on whom 
and his ©, But ſince few Mens Circumſtances will in- he depended? Thoſe Crimes are of the blackeſt Hue, ; 
duce them to + continue long in ſuch a Partnerſhip as gainſt which there is the leaſt guard: We may defend 
this *, it would be convenient to agree at firſt, what ourſelves againſt the Malice of others, but to an intimate 
Share of the Gain each ſhall pretend to at Breaking Friend we lie open. For how can we provide apainſt ; 
off. Where Grotius © obſerves, that no regard ought Partner, whom we cannot ſo much as ſuſpe# witheu 
to be had to what has been actually gained by this or violating our Duty? Well therefore did our Anceſtors 
that Man's Contributions, but to what might proba- judge him, who deceived his Friend in this Point, fit to be 
bly have been expected from them: For therefore it reckoned amongſt the worſt of Villains 7, 
is that many join their Stocks together, that each may 
be admitted into a Share of what is gained by the 


Goods of others, 


6. d Bid. F. 5. Bid leg. 73. + Vid. I. Ixx. D. h. t. 9.2 
oy s Pro Sext. Roſcio, c. 40. Add. Quintil. Decl. 320. 122 


a Vid. 1. xxix. F. 1. 


D. h 
Vid. I. Ixv. 5. 5, Cc. D. h 


n 


— 


ſaid here of the Equality of the Portions of Gain, ought to be underſtood with this Reſtriction, JF it be not otherwiſe agreed; for then the 
Conſent of Parties ſupplies the Inequality of what each hath contributed of his own, and ſo there is a Mixture of Donation and Partner. 
ſhip. Et quidem fi nihil de partibus lucri & damni nominatim convenerit, &quales ſcilicet partes & in lucro & in damno ſtectartur. ud 
fi exprefſe fuerint partes, be ſervari debent. Nec enim unquam dubium fuit, quin waleat conventio, fi duo inter ſe patti funt, ut ad u. 
num due partes pertineant, ad alium tertia. Inſtit. ut ſupra, F. 2. 

: The Digeſts ſo order, Ariſlo refert Cafſium reſpondiſſe, ſocietatem talem coiri non poſſe, ut alter lucrum tantum, alter damnum ſentirg, 
& hanc ſocietatem Leoninam ſolitum appellare Iniquiſſimam enim genus ſecietatis eſt, ex qud quis damnum, non etiam lucrym ſeat, 
Digeſt. ut ſupra, F. 2. See Phedrus, lib. i. fab. v. 

2 So the Digeſts _ Societates contrahuntur ſive univerſoram bonorum, foe negotiationis alicujus, five veftigalis, froe etiam rei mi. 
vs, Digeſt. ibid. . 

3 Si Geietatem (ſays the Digeſts) uni ver ſarum fortunarum ita coierint, ut quicquid erogaretur vel guæœreretur, communis lucri atque in» 
pendii efſet, ta quogue que in honorem alterius liberorum erogata ſunt, utrinque imputanda. Ibid, Leg. 73. 

4 Nulla ſecietatis in æternum coitio e. ibid, Leg. 70. The Roman Lawyers ſay, that though a Partnerſhip hath been contracted with this 
expreſs Clauſe, Newer to ſeparate ; yet the very Nature of Society, which is the Source of Diviſions and Diforders, if it be entirely free, re- 
quires, that it be permitted to each of the Partners to renounce it, when it ſeems good to him, provided he do it not at an uuſeaſonable 
Time, and to the Prejudice of others. Si convenerit inter ſocios, ne intra certum tempus communis res divideretur, non videtur conveniſh, - 
a ſocietate abeatur. Quid tamen ſi boe convenit ne abeatur,anwvaleat? Eleganter Pouroxius ſcripfit fruſtra hoc eonvenire. Nam etfi non convenit, 
i tamen intempeſtive renuncietur ſocietati, eſſe pro ſocio ationem. Sed etfi convenit, ne intra certum tempus ſocietate abeatur, & ante temjut 
renuncietur, poteft rationem habore renunciatio, nec tenebitur pro ſocio, qui ideo renunciavit, quia conditio guædam, qud ſecietas erat cita, ti 
non præ ſtatur; aut quid fi ita injurioſus & damnoſus ſocius fit, ut non expediat eum pati? Digeſt. ibid. Leg. 14. See the laſt Note of 
this Section. Quas diſcordias materia communionis ſolet excitare. Lib. xxxi. De Legatis & fidei commiſſis, 2. Leg. 77. f. 20. Add 
here what Mr. Necdt obſerves in his Commentary, pag. 383. And M. HEIxBZecius, Antig. Roman. IXsTIr. lib. iii. tit. 23, &c. 

18. ; 

' 5s So the Digeſts order, Venit autem in hoc judicium pro ſocio bona fides. Ibid. Leg. 52. J. 1. Cum in focietatis contractibus fides en- 
Berat, oc. God. lib. iv. tit. 37. Pro Socio, Leg. 3. Socius ſocio utrum es nomine tantum tentatur pro ſocio actione, fi quid dale commiſerit, 
an culpa, i. e. . atque negligentia nomine: quæſitum eſt. Prævaluit culpæ nomine tener i eum, ſed culpa non ad exact iſſimam, ſed talen 
diligentiam, qualem rebus ſuis adhibere ſolet. Inſtitut. ubi ſupra, F. . Tribonian joins here two Laws of the Digefts,, Pro Socio, which do not 
agree together,viz. Leg. 52. F. 2, & 58. See Mr. Tromas1us's Diſcourſe, De Culparum ye in contractibus, c. 1. f. 24. Vixxiws 
alſo owns, that the Reconciling of this Section with Leg. 33. of that Title of the Digeſs, Depofiti vel contra, is a Gordian Knot. Mr. 
Noodt in his Commentary, pag. 384, has endeavoured to reconcile theſe two Opinions, ſo as to make them both tend to eſtabliſh this, That 
a Partner is only anſwerable for his Diſhoneſty, or what the Lawyers call, a ſlight Fault. As for me, I have laid down a general Rule about 
all Contracts, wherein we have the Affairs or Goods of another in our Hands after any manner, that we ſhould act as we would do for 
ourſelves, and our own Intereſt, in Things that moſt nearly concern us. And this Practice is the more juſt, becauſe the Roman Lawyer 
ſay, that Partnerſhip is a kind of Brotherhood. Societas jus quoddam fraternitatis in ſe habet. Digeſt. Pro Socio. Leg. 63. princ. But 
as for ſuch Miſchances as no human Foreſight can prevent, neither of the Partners is reſponſible for them. Damna, que in prudentibu (i 
ſhould be read, as Mr. Bynker/oock obſerves, Ob/. 10. 10. imprudentibus) accidunt, hoc eft, damna fatalia, ſocii non cogentur praſlart, 
Ib. Leg. 52. 8 3. Thus it does not appear neceſſary to correct the Text, as divers Authors do. See Jos BY AV EAA NI, Iaterpret. Jur. 
lib. ii. cap. 26. 

Tu r Words are, In rebus minoribus ſocium fallere turpiſſinum eft———neque injurid; propterea quod auxiliam fibi ſe putat a. 
junxiſſe, qui cum altero rem communicavit. Ad cujus igitur fidem confugiet, cum per ejus fidem Iæditur, cui ſe commiſerit ? Atque ea ſuit 
animadvertenda peccata maxime, que difficillime præcaventur. Tecti effe ad alienos pofſumus, intimi multa apertiora wideant neceſſe eſt; 
ſocium vero cavere qui poſſumus ? Quem etiamſi metuimus, jus officii Iedimus. Recte igitur majores eum, qui ſocium fifellifſet, in virarim 
bonorum numero non putarunt haberi oportere. Orat. pro Roſcio Amerino. Chap. 40. | 

7 The Digeſts thus ſpeak, Labes —— ſcribit, fi renunciaverit ſocietati unus ex ſociis eo tempore, quo interfuit ſocii no! dirimi ſeerett- 
tem, committere eum in pro ſocio actione. Nam fi emimus mancipia, init ſocietate, deinde renuncies mihi eo tempore, quo Vendere mancifis 
non expedit, hoe caſu, quia deteriorem cauſam meam facis, teneri te pro ſocio judicio, Digeſt. ubi ſupra, Leg. 65. $- 5+ 0t whuch lee 
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Of Contracts depending on Chance. 


1. Bargains mixt with Chance. 

11. They are us'd, as well in Peace : 
111. As in War. 

iv. Contratts in laying Wagers. 


J. W E come now to ſuch Contracts as depend 
upos Chance; where the Parties refer them- 
ſelves to ſome © uncertain Event, and give Security to 
ſtand to, and to be determin*d by it. Some of theſe 
indeed have no relation to Price, -yet moſt of them 
have ; and therefore we think fit to diſcourſe of them 
all rogether in this Place. 
II. Theſe Contracts may be either publick or pri- 
vate. The publick are ſuch as concern either War, or 
Peace, In Peace ſome Nations determine themſelves 
by Lot * in chooſing Judges, in aſſigning Provinces, 
and in diſpoſing of Otfices, when the Competitors, 
both in reſpect of their Right and their Abilities, are 
equal ; for otherwiſe ſhould one have a better Right, 
his Right might be prejudic'd : Or ſhould another 
have greater Abilities, the Commonwealth might ſuffer 
by it. For as [ſocrates in Arecpag ſays, pag. 248. Ed. 
min. Pari/. Fortune governs the Lot. And Callimachus 
in Hymn. Jovis, v. 63, 64. For a Thing that each has 
an equal Title to, tis convenient to caſt Lots, And Phi- 
laſtr. in vita Apel. Tyan. l. 3. c. g. Fortune has no Pru- 
dence, ſo that the worſt may be choſen by Lot. In ſuch 
Caſes the Parties are ſuppos'd to enter into Compact 
to acquieſce without Complaint in the Determination 
of the Lot, as having voluntarily ſubmitted to it. And 
when a Superior uſes Lots about that which he might 
enjoin of his own Authority, he is ſuppos'd to de- 
part from his Right, and of his own accord to ſub- 
mit himſelf to their Determination. | | 
The Deſign of theſe Lots is not to ſearch into the 
hidden + Decrees of God, unleſs where he poſitively 
commands it *, but to put an End to Strifes and Dit- 
ferences , or that a Perſon, who otherwiſe has Power 
to decide them by his own Authority, may avoid the 
Odium of the Party againſt whom he decrees; and 
leave no room for a Complaint of the Injuſtice of the 
Sentence, 


But in a Controverſy where the Party caſt is pu- 


* See Prov. xvi. 33. b See Prov, xviii. 18. 
c. 23. 4.10. & |, 3. c. 20. F. 42. 


at. 


© Add Numb. xxiv. 13. 72 xiv. 2. P/al. xvi. 6. 
© Vid. How. I. . v. 171. 


v. Contra#ts in Play. 
vi. Of Rafflings. 
vii. Of Lotteries. 
viii. Of Inſurance. 


niſhable by Law, tis abſurd to apply any Thing of 
Chance; for no Man ought to be puniſh'd, unleſs 
Matter of Fact be evidently prov*d againſt him: 
Whereas a Lot, let it fall out how it will, can never 
be able to undo what has been done, & vice verſa : 
and therefore Lots are not capable of adjuſting ſuch 
Matters. But when a Multitude are in fault, and 
*tis inconvenient for them all to ſuffer, then indeed 
the Criminals may be puniſned by Lot. 

In private Affairs Lots are of great Uſe, either in 


_ dividing * of Inheritances, or conterring upon one a 


Benefit, or a © Burthen which cannot be divided, and 
yet which many have an equal Title to. 

III. Nor are ſuch Pacts as theſe of leſs uſe in War, 
either when the Iſſue of the whole is thrown upon the 
Event of a Battle between both Armies “, or between 
two or more cholen out of each fide © : Or when ſome 
dangerous and honourable Poſt is to be afligned, for 
which many are equally qualified ©. | 

Indeed almoſt all folemn Wars, at leaſt after all 
Terms of Peace have been rejected, ſeem to ſuppoſe 
an Agreement between both Parties, that which Side 
ſoever ſhall have the good Fortune to be Conqueror 
ſhall have Right to give Laws to the vanquiſh'd * : 
and this is the Reaſon that no Party can ever urge 
as an Exception againſt any Treaty, that he was forced 
to it by Fear; for he who takes the Field, when the 
Controverſy may be decided otherwiſe, is ſuppos'd to 
commit the Deciſion of it to the Sword, and therefore 
cannot complain, whatever Condition the Chance of 
it impoſes upon him. And this too is the Reaſon, that 
when they come to Articles, the Parties engaged are 
preſumed to ſtand upon equal Grounds as to the Ju- 
{tice of their Cauſe, and whatever Miſchief has been 
done on either fide is forgiven, as ſuppos'd to have 
been done by Conſent. 

Such a Covenant as this do they enter into, who 
decide their Quarrel by a D.el, and therefore he that 


* Vid. Gros, L. . 


1 Becauſe of the Uncertainty, he to whom the Event is not favourable, cannot reaſonably complain of the Loſs that has befallen 


'* 


—— 


him, and to which he ſabmitted before hand. is the general Law of theſe Sorts of Contracts, to which we may refer Bargains of 
uncertain Hopes, of which our Author treats, Chap. 5. F. 6. above. Mr. Hexr1vs, alſo, places, in the Number of Contracts which 


are hazardous, the Rents of Grounds loft, and Partnerſhip in all Goods, both in preſent Poſleſſion, and future. 


German. of the ſame Author, ib. 1. C. 43. 


foreſeen. 


: Cooling all theſe Matters, 
more exact 


both hiſtorically, and as a judicious Moraliſt. 
. 3 Callimachus's Greek is, 
u. Cap. iii. F. 5. 

55 They who believe that Gop is the Author of the Events 
in caſt in the Lap, (i. e. in the Hollow of ſome Veſle)) 


ture, no more is meant by it, than that Men are not Maſters 
judicious Reflexions u 


ruſe thoroughly. Se 

dous Games, c. 2, To which we may add 

on the Nature of Lots, publiſh'd in 1714. 
See P.. xv 


God preſides over the Lot; for every Tribe had his Portion 
xXXx111.) had foretold that they ſhould be. ; 


7 See/itb 8. c. 8. 


* ing. 
* See lib. 8. c. 8. 8 


F. 1, following. 


But Chance does not here conſtitute the Eſſence of a Contract. 
Degrees of Advantage, which may ariſe to one or other of che Partners, 


XXX 2 


See the Paræmiæ Jur. 


It or, avs only the 
according to certain Circumſtances, accidental or un- 


ſee Hadrian Fanius's Animadverſ. lib. 2. c. g. of the enlarged Edition in 1708. Tho. Gataker ſpeaks 
y and fully in his Eng/ib Book, Of the Nature and Uſe of divers Kinds of Lats, c. 4 & 5. where he treats of this Matter, 


Ex ici 8 koixs T1948 See, alſo, Juſtin. L. 1. c. 10. n. 2. & L. 18. c. 3. n. 9, 10. See above, Lib; 


which happen by Lot, alledge the Text in the Proverbs, xvi. 33. The Lot 
but the whole Diſpoſal is in the Lord. But according to the Language of Scrip- 

of the Effects wrought by Lot, as Mr. LE CLerc proves very well in 
pon Mens good or bad Fortune in the Buſineſs of Lotteries, Sc. c. 8. which-the Reader would do well to pe- 


e alſo Gataker, of the Nature and Uſe of Eots, c. 8. f. 3, &c. And Mr. La PLaceTTE's Treatiſe Of 4 4 
what I have prov'd more at length (ſince the ſecond Edition of this Work) in my Diſcourſe 


i. 6, For the other two Paſſages quoted by the Author, relate only to one of thoſe rare and extraordinary Occaſions, as 
of Land exacily in the Places where Jacob (Gen. xlix.) and Moſes (Deut. 


s See what I have ſaid about Haſfages. Lib. viii. Cap. 11. F. 6. 
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524 Of Contracts depending on Chance. 


kills, is not obliged to make Satisfaction to the o- 
ther's * Wife and Children for the Loſs , for they join 
Battle by Agreement upon this Condition, to kill or 
to be kill'd. But ſince theſe Duels, when under- 
taken by private Men of their own Heads, directly 
thwart the End of civil Judicature, they are deſerved- 
ly reſtrained by ſevere Penalties. Formerly indeed 
they were allowed of (but abſurdly, and againſt the 
End of civil Government) either to clear a Man of a 
Crime objected, or to demonſtrate his Right in Con- 
teſt *, Thus heretofore in Germany a Point of Law, 
whether the Uncle, or the Son of the elder Brother 
deceas'd, ſhould take 1 in the Father's Inheri- 
tance; was abſurdly left to the Determination of a 
Duel *, 

IV. Among theſe Contracts of Chance we may 
reckon © * Wagers *, when two differ about ſome fu- 
ture or paſt Event, if not known to either Party, 
each laying down a certain Pledge, to be his, who 
ſhall happen to be in the Right. Theſe Wagers ſeem 
to be reciprocal Promiſes, and conditional Bargains ; 
which are ſo far mixt with Chance, as not having 
their Event depending on the Parties. The Riddle 
indeed propos'd by Sampſon to his Friends, ſeems ra- 
ther a Sport, than a Wager *, it being a Conteſt of 
W, whether he could propoſe a Thing with greater 
Obſcurity than. they ſhould anſwer with Acumen. But 
his Friends pliy'd foul, in ſolving his Riddle, not by 
their own Ingenuity, but by the Treachery of his 


Vid. Jur. Canon. tit. 10. De purgatione vulgari, & paſſim. Cod. Legum antiquarum Tindenbrogii, %; Gleſarium in V 
Campio & Duellum. L * Sigibertum Gemblacenſem ad ann. 942. As, alſo, an hiſtorical eta of wy late M. form 
© Spon/ores. 


on Duels, and the Orders of Knighthood, publiſh'd in 1720. 
e Judg. xiv 12, Se. f 5774 Virg. . I. 51 \ 328, 
+ The Alcoran, together with Wine, forbids thoſe Pla 

Quarrelling, Cap. de Menſa. 
c. 29. Selden de Jure, N. & G. ſec. Heb. l. 6. c. 11. 


ee ee em 


ys which depend on Chance, becauſe they adminiſter frequent Occaſions «x 
K Vid. L. 11. t. 5. D. de aleatoribus, & ibi juris Romani interpretes, Phocius, — 


Book v. 
Wife. Though perhaps it was not Ie 
him, to make a late Fact and not re * - 
Mater the Subjedt' of his Riddle. For ite nen 
impoſſible to find out ſuch particular private Fa * 
thoſe, by gueſſing ?, * 

V. All Sorts of Plays , where the Parti | 
for ſomething, carry with them a — vom 
ing more or leſs upon Chance. And the 8 
admit of Ingenuity, Sleight, Cunning, or Stren y . 
the leſs are they concern'd in Chance; and ny i: 4 
are only ſo far dubious, as the Degree of — 4 
or Dexterity is not as yet manifeſt, of, as ſame 2 3 
foreſeen Accident may interpoſe *, or as human Wa 
and Induſtry does not exert itſelf ſo much at fo g 
Times, as it does at others. Many are independe 
both upon Chance and Skill, as Gaming at Card: 2 
the like ; others are entirely at the Mercy of Cane 
as Dice. None of which are naturally unlawfy] . * 
it is by Conſent that we engage in them, and each 
Party ventures equally, and plays for Things that 
are in his own. Diſpoſal, But becauſe the Publick i 
concern'd that no Man ſhould miſpend his Eſtate: 
and a Man may be eaſily undone by Gaming, e; f 
plays high *; at leaft much Time, which ha pr. 
cious Thing, may be conſumed in it“; and becauſe 
it is frequently the Occaſion of Quarrels , and ſeve. 
ral other * Inconveniences ; it is therefore the Buſineſs 
of the Government to conſider, how far Gamiy 
ſhould be permitted, and how high * ; but generally 


4 See Note 2. below, 


s Jb. F. 1. v. 83, 6c, " Ovid. Triſt. I. 2. v. 483, 48, 


__ * 
- * —_ 


— — 


1 See lib. 3. c. t. F. 7. above. The Deciſion of our Author does not appear juſt, and we muſt diſtinguiſh (2s I ſee is done by 
Mr. Reſler, Profeſior at Tubingen, in a Diſſertation De Reftitutione Damni in Vita & Corpore dati, 5. 6.) what is the Subject of Rei. 
tut ion. He who is defeated in a Duel, cannot exact, from the other Combatant, either the Charges of his Cure, nor a Satisfacton 
for the Time he loſes during his Incapacity to Labour, nor for any other Things of the fame N 
anſwer'd, That as he was not Maſter of his own Life, and could not diſpenſe with the Obligation he was under to maintain his Fa. 
mily and Children; fo his pretended Renunciation is null, and theſe Perſons whom he is bound to ſupport, have a Right to be in- 


demnified by him who is the Cauſe of his Death. 


= They are allowed by the civil Law, provided they are not uſed about Things unlawful and diſhoneſt, as if we wager on the 
Side of Players who play at a forbidden Game: Ii guibus rebus, ex Lege Litia 2 


* 
„„ 


ature. But to this it may be 


& publica] & Cornelia, ian Spon/ronem fate 


nm 


be unpleaſant to read them here: 


Beet. Sed ex aliis, ubi pro virtute certamen non fit, non licet. Digeſt. Lib. xi. Tit. 5. De Aleatorib. Leg. iii. and he who wins them by 
fair Play, may recover them by Law. Si guis ſpenfionis ca'sa annulos acceperit, nec reddit victori, præſcriptis verbis afio in cu 
competit ——— Plane £ inboneflia cauſa ſponſftonis 2 us annuli duntaxat repetitio eff. Digeſt. lib. 19. tit. 5. De Præſcriptis ver. 
bis, Leg. 17. F. 5. See, alſo, %. 11, tit. 5. De Aleatoribus, Leg. 3. Moreover, as Mr. 11T1us on Lauterbach obſerves, Obſers. 
294. when one lays a Wager about a Thing already done, the Wager is no leſs good, tho' one of the Contractors knows the 

ruth of it certainly. Indeed, whoever relolves willingly to lay a Wager with any one without knowing whether he is ſure of 
what he maintains, or not, he muſt be thought to run the Hazard to engage a Perſon on the ſure fide, and, conſequently, if it 
ſo happens, muſt blame himſelf. And with great Reaſon he muſt do it, when one of the Wagerers declares that he is perfect.) 
well informed of the Matter in Debate, and tells the other ſo, that he may not engage in ſo raſh a Wager. It is another Thing, 
when, before the Wager is laid about an unknown Fact or Accident, one asks the other whether he knows any Thing of it; form 
this Caſe, if he ſeems to be Rom of what he knows, merely to draw in the other to lay a Wager, he is guilty of Deceit, and b 
the Wager is void. See my Treatiſe of Gaming, 4b, 2. c. 2. f. 16. where this Queſtion is fully handled. 

1 See Mr. Ls CIES RC on Fudg. xiv. 12, Cc. | 

4 I have ſearch'd this Matter to the Bottom in my Treatiſe of Gaming, Printed in 1709. | 

s See Mr. PLaceTTE's Treatiſe of Hazardous Games, c. 6, who cannot be ſuppoſed to be inclined to looſe Opinions. A learned 
Engliſh Divine a long Time ago confuted thoſe of his own Profeſſion, who abſolutely condemned all hazardous Games, as in them. 
ſelves evil and contrary to Chriſtianity. It was Mr. Gataker, in his forementioned Book of Lots, Chap. 6, 7, 8. and he has, alſo, 
in Chap. 9, laid down ſuch Conditions as he thinks Gaming may be allowed on. This Book I ſaw not till my Treati/e of Gaming 
tvas printed, otherwiſe I ſhould have made ufe of ſo conſiderable an Authority. Bat I have had Occafion to defend my Principles it 
two Pieces, wherein I anſwer M. de Tremblai, who had attack'd me upon this Subject. They were inſerted in the ura de Scavats 
The firſt, in Auguſt 1712, the other in December 1713) I think it needleſs to ſay any more, tho' the celebrated M. Buddeu, 33 

ivine, has diſapprov'd my Reaſons (in his Theolog. Moralis. pag. 540.) which he pretends to confute in a few Words. As he has 
gone no _ than repeat what is commonly ſaid, and which I have already anſwer'd, I muſt leave the Judgment of the Affair to the 

nprejudic'd. . 

6 Jovanar's Words are, — — Alia guand 

Hos animos ! Negue enim nunc laculis comitantibus itur. 
Ad caſum tabule, poſfitd ſed luditur arcd. 
7 Ovid's Words are theſe : 
Quigue alii luſus (neque enim nuns perſeguar omnes) 
Perdere rem charam, tempora noſtra ſolent. f 

1 Nothing is more delicate or true than the following Verſes of Mad. De/oulieres, which, tho" every where known, yet it m3 n0: 
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Les plairſis ſont amers dabord qu'on en abuſe : 
I] eft bon de jouer un peu | 
Mais il faut feulement que le jeu nous amuſe. 
Un jouer, dun commun aveu, 
Na rien d buma in que Papparence ; 
Et, d ailleurs, il eſt pas fi facile qu on en penſe 


gee alſo the Sixth ſerious and comical Amuſement. Pag. 92, & /egg. Amſter. 


D'*#tre fort honni#te homme, & de jouer gros jeu. 
Le defir de gagner, qui nuit & jouer occupe. 
Eft un dangere x tguillon. 
Souvent, quoique I Eſtrit, guoigus le Caur eil bon, 
On commence par etre duppe, 


On finit par etre fripon. 


ſpeaking 
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CHAp. IX. 
ing, thoſe Plays Mm moſt allowable, that ad- 
Let; Chance, — moſt Ingenuity, and vice verſa. 
Now in all ſorts of Gaming tis a ſtanding Rule, that 
no foul Play be made uſe of, * For they who run in a 
Race are ſuppos'd to contend by Swiftneſs, not by Tricks ; 
tn endeavour at the Victory by Speed, not by laying on of 
Hands, or the tripping up the Heels of their Adver ſa- 


vi. Of the ſeveral ſorts of Gaming that which we 
call ** Roffling is, when many contribute towards the 
Purchaſe of a Thing, and then leave it to Chance which 
one ſhall have the whole. In this there are two ſorts 
of Contracts; for, in reſpect of him who expoſes his 
Goods, it is Selling; in reſpect of them to whom 
they are expos'd, it is Caſting Lots for them. For, 

Agreement, he whom Fortune favours is to have 
the whole, and the reſt are to be at the Loſs of what 
they contributed. The Rule here 1s, that the whole 
of the Money cofttributed ſhould equal, and not ex- 
ceed the Value of the Commodity : And that every 
one of the Contributors ſhould have an equal Chance 
for it, in Proportion to their Contributions. 

VII. Another ſort is, when a certain Number of 
Tickets, Benefits and Blanks, are caſt into a Glaſs, 
and ſeveral, at certain Rates, buy the Liberty of 
drawing them with this Condition, that he who draws 
a Benefit ſhall receive the Value inſcribed upon it. 

This ſomething reſembles our © Lotteries, and 
comes neareſt to that Sort of Contract, which we call 
the Purchaſe of Hope, tho* there be Hazard enough 
with it, The Rule here is, That the Price of all the 
Tickets ſhould not much exceed the Value of the Be- 
nefits ; I ſay, not much, for Charges are to be conſi- 
der'd, and the beſt Benefits may happen to be drawn 
firſt, and if ſo, People won't be ſo forward to ven- 
ture upon the remaining Tickets. 

Such Lotteries as theſe are ſometimes ſet up to col- 
lect Money for publick Buildings, or for the Relief 
of the Poor; in which Caſe, the Price of all the 
Tickets together is generally much larger than the 
Value of the Benefits : which Overplus is, in the Na- 
ture of Alms and Charity, given after a free and chear- 
ful manner *. | 

But, in fine, for an Equality in Gaming, it is not 
only requiſite that the Venture on each Side ſhould be 
equal, but alſo, that the Danger of loſing, and the 


* Anbr. Off. z. c. 4. Which is taken from the Saying of Chry/ippus in Cic. Off. 3. c. 10, 


Add. Martin. Delrio Difquifit. Magic. I. 4. c. 4. 


t L. 23. e. 49. 


. 386. e. 3. 
Inſuring. a 


— 


— 


Of cnmracis depending on Chance. . 


$25 


Probability of winning ſhould bear Proportion to the 


Thing contended for; v. g. in a Game that depends 


upon Skill or Ingenuity, if one Man is twice as ſkilful 
as the other, it is fit he ſhould lay down a double 
Stake. So if ten lay down each of them a Guinea 
for him who throws * 1 it may ſeem unreaſonable 
that he who ventures but one Guinea ſhould gain 
nine; but then we muſt conſider, that it is nine times 
more probable that he loſes, than he wins. Upon 
which Ground ſome * * think it a fooliſh thing to be 
afraid of Thunder, for of 2,000000 Men perhaps 
not one may periſh by it; and therefore not only the 
Greatneſs of the Evil, but the Probability of its not 
happening ought to be conſider'd. 

VIII. To theſe Contracts that of Inſuring bears 
ſome Affinicy; when for a certain Sum, a Man takes 
upon him the Riſque that Goods are to run in Tranſ- 
portation from Place to Place, chiefly by Seaz which, 
if they happen to be loſt, the Iaſurer is bound to 
make good. This Contract is null, if either the In- 
ſarer knows for certain that the Goods be already ſafe, 
or the Merchant that they be loſt, For the Matter 
of this Contract is ſuppos'd to be at a Loſs conſidered 
as uncertain, Whereas, if the Inſurer is certain that 
the Goods are arriv'd ſafe, he runs no Riſque; and 
if the Ozwner knows that they are loſt, he cannot de- 
mand another to run the Riſque of them; for what 
is not in Being cannot be liable to Riſque, As for 
the Price of ſuch Inſuring, it is to be ſtated by the 
common Rate, or by the Agreement of the Parties. 


Thus much is certain, that the more or greater the 


Dangers are, which the Commodity is expos'd te, 
the greater Rate may be demanded for Inſuring it; 
as if the Seas be infeſted by Enemies and Pirates, 
more may be demanded, than if only the Uncertain- 
ty of Tempeſts were apprehended. And in reſpe& 
of them too, more in Winter than in Summer “. 
This Contract I have mention'd here, becauſe in 
reſpect of the Inſurer it chiefly depends on Chance, 
There is mention made in Liyy“ of an Inſuring which 
colt nothing, for they who bought up Cloth and 
Corn to be tranſported to Spain, demanded, That 
what was on Board ſhould be inſur'd by the Publick from 
the Danger of the Enemy and the Seas; but what cheats 
were committed by this means we may read in the 
ſame Author. 


d [Lotoria. Olla Fortunæ. 


© 'This may be ſeen more at large in Mr. Bouhour's Art of Thinking, Part. 
4. Chap. 16. and the laſt, whence our Author has taken moſt of this Section. F A 3 


t Add. Loccenius de Fare Maritimo, |, 2. c. 5. 


i See Mr. La Placette's Treatiſe of Re/litution, B. 4. c. 15. where he treats of 


— 


* Cicero's Words are. Scit? Chryſippus, ut multa : Qui Radium, inguit, currit, eniti & contendere debet, quam maxime pat, ut 


— 


vincat ; ſupplantare eum quicum certet, aut manu depellere, nullo modo debet. 
* The Author ſays Lotaria, which I expreſs'd in my firſt Edition by Lottery; but it may be better rendered Rafting. 


This I conceive is meant by Olla Fortune in our Author, tho? it 


cannot be exactly rendered in every Language, moſt Coun- 


2 having ſome Terms proper to them. But whatever Difference there be in the Terms, the Thing itſelf is eaſily underſtood. This 
— of Game was brought from 1taly into Thrace, by the Name of Blangue, which is deriv'd from the 1talian Bianca (White) 
uſe the white Billets or Balls were more in Number than the Black. It has fince gotten the Name of Lottery. See Lay- 
_ BovcueL Biblioth, du Droit Francois, Tom I. pag. 481. Edit. Paris 1615. MBnacGe Diction. Etymolog. and M. De 1A 
* Treatiſe de Police. Tome I. pag. 427. Edit. Amſt. 1729. See my Treatiſe of Gaming, ib. 2. c. 2. $. 11. where I oppoſe 
uthor of the Art of on who condemys Lotteries in general, as Arts of Cheating. | 

g | 


This is all taken out of the Ar? of Thinking, Part 4. Chap. 16. 


tho' our Author quotes it not. | 
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526 Of acceſſory Pats. 


'CHALTL 
Of acceſſory Bargains. 


1. Acceſſory Contrafts of two Sorts. 

11. Variety of additional Bargains. 

11. An additional Bargain, if it's lewd, is void. 

iv. Sometimes it diſorders Buſineſs. 

v. Being preſently added, is valid, if other Things 
agree. 

VI. Bring added after ſome Time, in the Negative, is 
liable to an Exception, 

vii. Being affirmative, how far *tis good, 

viii, Of Truſting. 


I. Aving done with principal Contracts that ſub- 
ſiſt by themſelves, I come now to thoſe that 
are only acceſſory, and have no Exiſtence, but as they 
are added to others, Theſe may be divided nto two 
Sorts; for ſome are apply'd in order to add, or take 
away ſomething from the principal Contract, and 
theſe the Civilians call additional Pafts : others are 
added only as a Confirmation and Security to Con- 
tracts already compleated. ; 
II. The Roman Lawyers diſtinguiſh between ſuch 
additional Pas as are added before, or immediately 
upon the entire Completion of the principal Contract, 
ſo as, in a manner, to be Part of it ; and ſuch as are 
added ſome Time after : Then they examine whether 
the Contracts, to which they are added, be ſuch as 
admit of Equity *, or ſuch as are tied up to the Ri- 
gour of the Law ; and laſtly, whether they affect the 
Eſſentials of the Contracts, or ſuch Things as natu- 
rally low from them, or ſuch only as are accidental 
to them. Whereof the firſt are ſo neceſſary , as that 
no Contract can be without them; the ſecond gene- 


rally proceed from the Contract, altho' they be not 


expreſſed; yet ſo as they may be varied by the Par- 
ties without affecting the Eſſence of it; the laſt have 
no Dependence at all upon the Eſſence of the Con- 
tract ., but owe their Being purely to the Pleaſure of 
the Parties, Moreover, they think it ought to be 
conſidered, whether theſe Pacts be added to increaſe, 
or to leſſen the Obligation. 

III. Concerning all which we may form theſe fol- 
lowing Concluſions : 1. A Pa# ſo affecting the Eſſence 
of a Contract, as to make it unlawful, or againſt good 


Add. D. lib. 2. t. 14. de Pactis, L. 7.4. 5 


Socio, L. 5. I. 2. 


F D Vid. D. lib. 16. t. 3. Depoſ. vel contra, L. 1. F. 7. & 6. 35 
e Vid. D. lib. 18. t. 1. de contrah. empt. &c. L. 80. F. 3. lib. 19. t. 5. De præſcript. verb. &c. L. 4. & 6. & lib. 


Book V. 


IX, A Surety cannot be enga 
avi | Sg ged for more thay the 
x. But he may be more ſtrictiy bound. 
xi. What Advantages the Law allows a Sure 
X11, Of Bails. 9 
X111. The Uſe of Pawns. 
xiv. A Pawn is either fruitful, or harren. 
xv. Whether a Pawn may be gained by Uſe. 
xvi. What is the Difference between a Morigape 

a Pawn. | * 


Manners, is null. For we have proved abov 6 
fuch Covenant can ſtand _ Thus i —_ 
ſhould add a Clauſe to her Contract of Marrias« . 
which ſhe might be allowed the Uſe of rk NI. 
or, if a Steward ſhould add it as a Condition — 
he ſhould be permitted to imbezil his Mafter”s Gent 
they would neither be valid, So it would be abſn 
for a Man to make a Bargain, and, at the ſame Tin 
to proteſt that he is forc'd or frightened into it; 8 
for a Man in any Contract whatſoever, to confeſß that 
he docs not deſign 7 to deal honeſtly d. 

IV. II. When the Patt ſo affefs the Eſſence of tle 
Contratt, as utterly to change the Form of it, Rar 
muſt be bad to the Intent of the Contractors. For if they 
deſigned the Contract, according to the Import of 
the Words in which it is expreſs'd, *tis plain that the 
Pact which is repugnant to it muſt be null; for they 
cannot be fuppos'd to will Things, which are incon- 
ſiſtent and deſtructive of each other. Thus it would 
be ridiculous, if a Man ſhould pretend to buy, and 
yet add ſuch a Condition, as would make it impoſl. 
ble for him to receive the Commodity, and the other 
the Money; or, if he ſhould ſo let a Houſe, as to 
make over the Property of it to the Tenant ; or to 
enter into Partnerſhip, 16 as to have neither the Gan 
nor the Loſs in common. . 

But if the Parties did really intend the Change, and 
miſtook only in the Wording of it, or for ſome cer- 
tain Reaſons choſe to ſpeak improperly, provided it 
be not againſt the Laws, it will ſtand good, and no! 
be quaſh'd for the Impropriety of a Term. 

V. III. Patts which are added immediately pen tht 
Comp:ctim 


1 


17. tit. 2. n 


Cf — 


— 


i 


See above, r $. 8. 8. $. 


2 Such is the Conſent of Parties, without which no Contract can be made. The Chuſing of Goods and Settling the Price are pit 


ticularly eſſential to a Bargain of Sale. 


3 *Tis a natural Quality of all Contracts, that each of the Contractors is anſwerable for what he is faulty in: Yet it may be agreth, 
that he ſhall not be reſponſible at all, or that he ſhall be anſwerable more or leſs for any Thing elſewhere done, by virtue of the Natur 
of a Contract. See F. 5. following. Our Author had here in view, as elſewhere, the Syntagma Fur. Civ. of Struvius, Exercit. 6 
$. 23. egg. where he founds this Denomination of the Natural Qualities of a Contract upon the cots Sg SY Q f wh 
convenit, tunc ea præſtabuntur, que NATURALITER in ſunt hij us judicii poteſtate. Dig. Lib. xix. Tit. i, b 
Leg. xi. F. 1. Et poteſt Mandatum ea pacto etiam Na ru x Au SUAM excedere. Lib. eod. Tit. 20. De preſeript.* werb. Leg. 5. | 
They call theſe, alſo, the Aids or Supports of the Contract. (adminicula) and oppoſe them to the Subſtance or Eſence of the Con 
(as in Leg. Ixxii. De contrah. Emptione, Lib. xviii. Tit. 1.) which is nevertheleſs ſometimes call'd the Nature of the 
foſt emptionem «x intervallo aliquid extra Narukà u contracts conveniat, &c. Lib. ii. Tit. 14. De padtis, Leg. vii. $.9. 

4 As when a Buyer ſtipulates, that, in caſe of Recovery, the Seller ſhall forſeit four Times the Price of the Goods, or when tf 
agree to give ſome Security, or to leave ſome Pledge in Hand, Sc. See F. 5. following. | _ 

s See F. 6, 7. following, and Cajacius's Obſervations 14, 28. Franciſc. Hotoman's Queſt. illuftres 36, 37. This Matter is n 
perplexed by the Interpreters, by reaſon of the ſubtle Diſtinctions which the antient Lawyers have confounded the Law with, a, 
Obſcurity diſperſed through the Fragments which we have of their Writings, See what Mr. Thom as1vus ſays in his Diſcourle, 
uſu practico accurate diſtinct. inter empt. cum pats de retrovend. & contractum pignor. Chap. 11. F. 10. Mr. Nod: bas Mi, 
clear'd up this Matter as much as poſſible, in his Treatiſe De Pais & Tranſat. Cap. xi. & eg. He has judicioully 10 * 
this Rule, of giving a ſtrict Attention to the Ideas which the antient Lawyers had, and to the Cuſtoms eſtabliſh'd thereupon; 


ther than to the invariable Maxims of Reaſon and natural Equity. Segui nos oportet, dit il, non guo /Equitas & mera Ratis, / 


Veterum uſus & auctoritas ducit. Cap. xix. 
6 See what | have faid Note 3. 7 298. 
7 This is decided by the Roman 


bonam fidem, contrague bonos mores eft : & ideo nec ſequenda op: Digett. lib. 16. tit. 3. Depoſiti, vel contra, Leg. 1. $- 7 
r. Neodt's Treatiſe juſt cited. Cap. 19. 2 
ubious Caſe, ſays Mr. HERTius here, who quotes this Maxim about it: Contractus nen Fa * 


F. 38. and ib. go. tit. 17. De * Juris, Leg. 23. See 
This muſt be ſuppoſed in a 


wyers. Illud non probabis, dolum non efſe preftandum, fi convenerit: Nam hec Convent 


— 


Art. empti. © wet 


Contract: E. 


Noodt has bone 
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chap. X. MT 

1 of the Contract, whether they concern the E/* 
2 Fd or thoſe Things which naturally flow from 
it. or thoſe which are purely accidental to it, are valid, 
if they be not repugnant to Law, For ſince both Par- 
ges are here ſuppos'd to have Power to diſpoſe of 
theſe Things, they mult be oblig d to what * they 
conſent to; thus, although it be * natural in buying 
and ſelling, that the Buyer be put in Poſſeſſion of the 
Commodity, yet the Parties by an additional Pact 
may order it otherwiſe = | 

Thus the Obligation to make good a Defect may 
be augmented or diminiſhed, beſide what the Nature 
of the Contract would otherwiſe admit of; and the 
ſame obtains in 3 conſenſual Contracts i, if between the 
Completion and the Execution of them a Pact be add- 
ed; for this is the ſame Thing as if the Parties pro- 
ceeded upon a new Contract. a 

The Purchaſe of an Annuity ſeems to be ſuch a 
ſort of borrowing, as may be referred hither, For I 
receive Money upon Condition to pay ſuch a certain 
Man ſo much Intereſt as long as he lives, provided, 
that after his Death the Principal be my own; where- 
as otherwiſe the Nature of a Loan requires, that the 
Principal be returned to the Creditor, or his Heirs, 

VI. IV. 4 Pat added to a Contract ſome time after 
its Completion, if it be negative and deſigned to take from 
the Obligation, and ſo made in Favour of the Debtor or 
Defendant, is valid 5. Thus ſome time after a Debt has 
been contracted, . the Creditor and Debtor enter into 
Covenant concerning the putting off the Payment, the 
Changing the Place of it, the Species of Money, the 
forgiving the Intereſt, Sc. 

VII. /. By the Law of Nature, as far as bare Pact 
is capable of Action, a Pact added to a Contract ſome 
time after its Completion, although it increaſes the Obli- 
gation, and ſo turns in Favour of the Creditor or Plain- 
tiff, may be valid, For the Reaſon why the Roman 
Law denies it(viz, becauſe a bare affirmative Pact does 
not bear an Action) is out of the Verge of the Law 
of Nature d. Thus ſuppoſe I had bought a Commo- 
dity, which by the Bargain is to be delivered by ſuch 
a Day, if afterwards we covenant to have it delivered 
ſooner, there is no Reaſon but that I ſhould receive 


2 Vid. D. lib. xix. t. i. De ac. empt. & vendit. L. 11. F. 18. 
I. 3. FJ. 2. D. de conflit: pecun. 


Of acceſſory Pats. 


4 Compare Arn. Vinnit tract. de pactis, c. g. &fc. 
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the Benefit of it. Or, ſuppoſe I let you my Houſe 
for two Years, and we afterwards by Conſent limit 


the Time to one, at the End of the Year you ought 
to quit Poſſeſſion ; but then I cannot demand the 


Rent that would be due for the other. And thus in 
Loan of Money, I do not ſee why the Time of Pay- 
ment may not be anticipated as well as put off by 
san additional Compact ©; nay, although no Al- 
lowance be made to the Debtor for this 7 Anticipa- 
tion, yet he has no Injury done him, if he voluntari- 
ly ſubmits to it. But it 1s manifeſt, that his Obliga- 
tion ought not be increaſed againſt his Will, and there- 
fore naturally as much as is added to him by this ſub- 
ſequent Pact, ought to be taken off ſomewhere elſe. 
Thus, if the Creditor will have me pay him at ano- 
ther Place, than that which we agreed upon, I, on 
the other Hand, can fairly demand an Agreement of 
ſo much as it is my Intereſt to pay it in the former. 
But it is againſt the Nature of bartering and charge- 
able Contracts, that any Pact ſhould be added to in- 
creaſe the Obligation ſo much on one ſide, as to make 
an Inequality; as if the Buyer and Seller ſhould agree 
upon ſuch a Price, being the true Value of the Com- 
modity; and yet afterwards ſhould covenant, that 
the Buyer ſhould pay more than the Commodity is 
worth. - Unleſs this be a mixt Contract of buying and 
giving, I cannot ſee how the additional Price can be 
demanded “. | 
VIIL. Hither I think may be referred what we call 
a * Truſt, * when we make over to another the Pro- 
perty of a Thing upon Condition to have it reſtored 
again; which I mention among the Addional Pacts, 
rather than the principal Contracts, becauſe it is al- 
ways ? added upon the Delivery of the Thing. And 
this ſeems to be called a Truſt ; becauſe, where- 
as otherwiſe, when the Property of a Thing is made 
over to to another, he may diſpoſe of it as he pleaſes, 
and either keep it himſelf for ever, or part with it to 
another; by this additional Pact we ſeem to truſt to 
his Honour and Honeſty, that he wil! not uſe his 
Property otherwiſe than according to Agreement, and 
will be willing to part with it again upon Demand. 
And therefore the ſolemn Form of this Contract a- 


d In the Laws before-cited. 
e Fiducia. 


© Vid. lib. xiii, t. 5. 


* 


quam anim? contrabhentium &flimantur, as if it was found in the Digeſts, lib. 19. tit. 2. locati, conduct, Leg. 1 
nothing like it, neither in that Law, nor two others, which the ſame Author points at afterward, Digeſt. 75 
Leg. 24, 26. where we only find ſome Examples, which may have a Reference in ſome manner to this Sabject. 
Mr. Not, de paftis, Cap. xix, where he explains them according to the Notions of the antient Lawyers, 
have already given my Sentiments in my Notes upon Grotius, Lib. ii. Cap. xvi. F. 5. Note z. 
So the Digeſis ſpeak, Contractus enim legem ex conventione accipiunt. 

Lib. ii. tit. 14. De Pactis, Leg. 7. F. 5. Lib. Xviii. tit. 1. De contrahenda empt. &c. IL 
As for the reſt, I ſhall not examine the Laws, quoted by our Author, on the Subject of additional Agreements, 


De Societate, 5. 1, 2. 


5. F. 4. but there is 
16. tit. 3. Depoſiti, Oc. 
See upon the Laſt 
With reg :rd to the firlt, I 


Digeſt. Depoſiti, &c. Leg. 1. $.6. Vid. Leg. 24, 26. $. i. 
eg. 7. F. 1. Leg. 79. & Inft. Lib. iii. tit. 26. 


made to the principal Contract; nor is here any Neceſſity of entering into the Subtilties of the Roman Law. Mr. Neod:'s Treatiſe, ſo of- 


ten cited, will fully fati:fy the Reader who is curious on this Head. 


We may here ſet down a Sale with a Clauſe of Commiſſion. Addictio in diem, and a Clauſe for leaving a Bargain, 


and one of taking 


Goods upon Trial, f. e. on Condition, if they do not agree, the Seller ſhall take them again. See above, Chap. 5. F. 2. and 4. As, 
alſo, chat Sort of Contract, by which one lends a certain Sum on a loft Fund, f. e. that he who hath received it on that Conditio . 


ſhall pay Intereſt, either to ourſelves, during Life, or to another Perſon, as long as he lives; but after the Death of the Perſon no A 
then the Principal is his to whom it was lent: Whereas commonly, ſuch is the 


in by him who lent it, or his Heirs, which laſt the Author mentions. 


3 See Chap. 2. F. 6. above. 


* The Words of the Digeſts are, Ut conſtet in emptione, ceteriſque 


in tctum poteſt, cur non & pars ejus pactione mutari poteſt ? 


ature of a Loan, that the Sum borrowed may be called 


bone fidei judiciis, re nondum ſecutã poſſe abiri ab emptione. S igitur 


ut quodammodo quaſi renovatus contractus videatur. 


See, above, chap. 2. F. 3. Vid. D. lib. ii. t. 14. De pa&is, L. 7. b. 5- lib. xviii. t. 1. De contrah. empt. L. 72. 


6 This is called in one Word Conſtitutum, or Pecunia conflituta. 


7 It has it in Effect, as appears by theſe two Laws, of which our Author quotes the Firſt ; and by this we may obſerve what li 
a : —_" , ; ttle Con- 
82 is between the Principles and the Determination of the Roman _ Si is, qui & —4 Civili & Pretorio ptr rh 2 


obligatus, an conflituendo teneatur ? Et Labeo ait teneri e eee A aqhicit, 
pet: poſſunt, conflituta inducta: quam ſententiam non invitus probarem, 


die foluturum teneatur. 


egal Conventions ſpoken of lib. v. cap. 2. F. 2. 

n _= = — naturali equitati————quoniam grave 
* g k : 

area 2 — es the Debtor with a valid Exception in 

t 15 the Definition that Bor v ius gives in his Commenta 

. ta ut eam aliquando mancipanti remancipet. 

oY ript of our Goods, ſome potent Friend bu 
e Danger is over.” Veluti fi quis tempus d 


. 9 Or, rather, l 1 . 2 
bach —4— iſe it ſuppoſes an Alienation fully made 


Sed &i citeriore die conſtituat ſe ſoluturum, fimiliter tenetur. 
my the Authority of the Prætor ſhould give this 3 a Tores which it would not otherwiſe have had, for it is © 
And it muſt be owned would reſtore Things to the Principles of natural Equity: Hoc 

eft fidem fallere. Leg. 1. princip. ibid. But when the Term of Payment is 
all ſimple Agreements, according to the general Rule which the Prætor had 


vel propter has pot iſſimum pecunias, que non- 
habet enim utilitatem, ut ex die obligatus, conflituends ſe eadem 

Digeſt. ubi ſupra, Leg. 3. F. 2. Leg. 4. It was 
ne of thoſe 


ry upon Cicero's Topicks, cap. io. Fiduciam accipert dicitur, it cui res alt. 
As for Example, faith he, If in a Conjuncture, when we fear that we ſhall -+1. : 
s an Eſtate of us, promiſing that he will ſell it to us again at the ſane Price, as ſcon as 4 
mm timens, amico potentiori fundum mancipet, ut ei, cum tempus, &C. 


by the principal Contract, of which it is an acceffory Clauſe : for commonly 


1e Goo „though it does not begin to have Force till the principal Contract is made and executed. 


p. 448, 449- 


Orig. Far. 9 — 1 lib. il. Fo. Tullys Oration pro Q. Roſcia Camæd, Chap. 6. in Tem. 1. of Gr&vius's Edition, and 7 Vircent. Grawin, 


among 
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mong the Romans ran, As honeſt Men ought to deal 


together, 


without Deceit. And becauſe the Truſt 


was ſo very extraordinary, the Breach of it was there- 
fore branded with a particular Infamy by the Roman 


Laws. 


cc 
cc 
cc 
cc 
cc 
cc 


«c 
cx 
«c 
cc 


Patre, Vid. Caium, Inftit. 1, 6. 


«c 
cc 


There are Three private Concerns, upon 
the honeſt Diſcharge of which a Man's Reputation, 
and almoſt his Life depends, A Truſt, Guardian- 
ſhip, and Partnerſhip, Cic. pro Roſcio, c. 6. If a 
Guardian ought be faithful, if a Partner, if one 
entruſted with a Commiſſion, if one that has receiv- 


ed a Truſt, 1d. Topicis. 


© He who by means of his Truſt has defrauded 
any one, is condemned immediately, Id. pro Cæ- 
cinna, c. 2, But in what Matters the Romans in- 
terpoſed this Truſt, you may meet with every 
where amongſt their Lawyers.” De Fiduciario 
A Truſt was 
contracted in Childrens ſucceeding to their Father's 
Goods.” Vid. lib. iii. t. 2. $. lt. Inſt. de legit. ag- 


nat. ſucceſſ. L. ult. lib, viii. 49. c. de emanc. liber. de 


fiduciaria. poſſeſſione. 


2. 


Vid. Budæum ad l. 2. lib. i. t. 
D. orig. juris, Greg. Tholoſan. Syntag. juris l. 


xxili. c. 5. $. 2. Vid. Inſt. I. 1. t. 19. De tutela fidu- 


ciaria. Vid. Bachov. ad d. t. Inſtit. 


De fiducia circa 


pignus contracta. Vid. Iſid. Etymol. l. v. c. 25. Cujac. 


ad Pauli recept. ſent. 1. ii. t. 13. 
miſſis inſtar fiducie intercedit. 
Inſt. de fidei commiſſ. & ibi Bachov. Sc. 


Sic EF in fidet com- 
Vid. princ. I. ii. t. 23. 
We have 


an Example of this ſort of Truft in Livy. L. xxxii. 


C. 
<< 


cc 
cc 
cc 
<6 
cc 
«c 
cc 
«c 
cc 
«c 
«c 


PE 


* Hercules's Sons. 


38. So Alboinus delivered up Pannonia to his 
Friends the Hunns, upon Condition, that if the 
Longobards ſhould ever have occaſion to return, 
they ſhould reſtore it back. Vid. Paul Warnefried, 
de geſtis Longobard.) L. ii. C. 7. Narbazanes (in 
Curtius. 1. v. c. 9.) adviſes Darius to make over 
his Kingdom to Beſſus for a Time, ſo as to receive 
it back again when Things ſhould be ſettled. Her- 
cules having ſubdued Sparta, placed Tyndarus the 
Father of the Dioſcuri in the Throne, which being 
his by Conqueſt, he entruſted with him, upon Con- 
dition that he would reſtore it ſafe and ſound to 
Died. Sic. I. iv. t. 33. Boetius 


Moncony' Liner. Tom. 1. p. 465. compared with O/earius Itiner. Perſic. I. 5. e. 23. 
ſunt, ut plus debeant, quam debet is, pro qua obligantur, &c. Inflit. I. 3. t. 21. de Fidejuſſoribus. 


— — 


Of acceſſory Pads. 


Boox v. 

(in Topic. Cicer, ubi ſupr.) begins a Caſe a. 

% Man fearing the Badneſs of 5 Times I *f 
e 


% over in Truſt a Farm to a powerful Friend 
it when Times ſhould mend.” Philip, whey Morte 


that he muſt fight, raiſes Forces in all Parts, and, bs; 


ſolicitous for the City of Argos, thought it beſt 10 pus © 
into the Hands of Nabis King of Lacedemon iy 15 
to be reſtored again, if he returned with Succeſ; . 1 
not, to be * kept for himſelf. OE 

Among the Turks, if a Man ſwears to put a 
his Wife, although he immediately repents of it he: 
yet obliged to ſtand to his Oath ; bur, in order oy : 
cover her again, he enters into a Truſt with 1 
Friend, and gets him to marry her, and immediately 
after to part with her. For, after a Divorce, un 
the Woman be married again, ſhe cannot return K 
her firſt Huſband “. 

But ſuch a Truſt as evades the Force of the Lay 
ought not to be contracted; as if I ſhould ge! 
Man, who is free from Taxes, my Eſtate in Truſt 
in order to cheat Tax-gatherers, ; 

IX. As for ſuch Pacts as are added by way of Coq. 
fir mation and Security to Contracts already complex. 
ed, the moſt uſual is that by which one Man getz 
another to be bound for him, fo as to be reſponſible 
in Caſe he ſhould fail. This perſonal Security ur. 
quired in theſe three Caſes: 

Firſt, Between Man and Man for the Performance 
of ſomething valuable, which is called Suretiſhip, 9. 
condly, In criminal Affairs, which is commonly calle 
Bail. Thirdly, In publick Concerns, where &. 
curity is given by? Hoſtages. | 

For the right Underſtanding the Nature of Suret. 
ſhip, we mult look back to the laſt Section of the &- 
cond Chapter of this Book, to which we add, that, be- 
ing bound for another, we make ourſelves ſo far liable, 
as that if he does not pay the Debt, we muſt, But then 
Recourſe may be had to the principal Debtor *, and 
the whole, with the Charges, may be recovered dt 
him. Now fince Suretiſhip is only an additional Con. 

firmation to a Contract ?, the Surety cannot naturally 
be obliged to more than the Principal * ; fo that if the 
Principal 

v Fidejufſores ita obligari mn f 


——_— 


1 


ſocietatis. 


This Freedom produced a particular Effect as to the Sueceſſion of Fathers to the Goods of their Children. About which ſee the 2 


lib. viii. tit. 49. De emancipationibus liberorum, Leg. b. 


' Ut inter bonos bene agier oportet, & fone Fraudatione ; wid. Ciceron. de Offic. L. 3. c. 17. & in Topicis, e. 10. & ad Fanil. L., 


Ep. 12. 
2 Cicxro's Words are, S, gua enim ſunt privata judicia ſumma txiſiimationisr, & pene dicam capitis, tria hæc ſunt, Aduciæ, tuttle, 


em frangere, 


LE que enim per fidioſum & nefarium eft 


3 Moreover, This H 


lib, iii. tit. 2. De legitigna Agnatorum ſucceſſione. F. 8. and Code, 


ing upon Pawns, ſee SALMAs1us's Treatiſe of Uſury, cap. 4. & de modo Uſurarum, 
8. as, alſo, Mr, Tuouastus's Diſcourſe, De U/u practice accurate 
Pignoratitium. Printed at Hall in 1707. c. 1. f. 3. &c. 2. F. 20, 5 
4 See above in Chap. 2. F. 6. Vid. D. lib. ii. t. 14. de pair. L. 7. F. 6. Vid. Leg. 58. & lib. xviii. t. 1. De 


72. t. 4. De reſcindendã wendit. L. 1, 2. & C. lib. iv. t. 45, Quando liceat ab emptione diſcedere, L. 1. 


litate, Di 
to be ſatisfied, unleſs he 
0, probat : multoque magis fi ſud voluntate accepit fidejufſores, contentus his efſe debet. 
mis, vel magna inopia accidit ; cauſd cognitd ex integro ſatiſdandum crit. Ibid. Leg. 10. F. 1. 


s See above, lib. ii. c. 4. $. 18. and 5. 12. of this Chapter, 
6 See lib. viii. c. 9. F. 12, 13. following. 
7 See ibid. 5. 6. 


„lib. ii. tit. 8. 
afterwa 


and the deceaſed M. Averani's Interpret. Furis. lib. i. cap. 22. 


The Words of the Law are, Fideja/ares ita obligari non poſſunt, ut plus debeant, quam debet is pro quo obligantur. 
nec plus in acceſſorio poteſt eſe, quam in prineipali re. 

raque fi reus decem aureos promiſerit, fdejuſſor in quinque refs obligatur: contra vero obligari non poteſt. Item 5 

miſerit, Pager ſub conditione promittere poteſt : contra vero non poteſt. Non ſolum autem in quantitate, ſed etiam in tempor? 

las eft enim flatim aliquid dare: minus eft, poſt tempus dare. Inſt. lib. iii. tit. 21. is 

Surety hath auſwered a larger Sum, or been bound in any other Manner for more than the Engagement of the principal Debtor, 


gatio, acceſſis eft principalis obligationts : 
poſſunt. 2 


intelligitur. 


1. princ. 


3 The Digeſis ſay, Fidejufſor in judicis ſiſtendi cauſa locuples widetur dari, 
ge i. ti > ſatis dare cogantur, &c. Lib. i 
become poor through ſome ſudden Accident. Qui ex cau/d improbat ab arbitro probatos 


& continet vitam: & pupillum fraudare, gui in tutelam pervenit: & 
focium fallere, qui ſe in negotio conjunxit. Cic. Orat. pro Roſcio Comcedo, Chap. 6. See, alſo, pro Cecina, cap. 3 
of Truſt hath Place in diverſe Sorts of Affairs, viz. making 
only, Guardianſhip, lending upon Pawns, and a firm Truſt. As to the firſt of theſe, among the Ancient Romans, 
make his Son free, he muſt ſell him three Times as a Slave, to a Perſon who promiſes him to ſell him 
called Pater fidsciarius. Aſter which the true Father having redeemed his Son, he enfranchiſeth him, | 
Garvs's Iuſlit. 1. 6. and Ros1nus's Antig. Rom. lib. ix. cap. 10: But at length theſe pretended Sales were aboliſhed, and it v 
dained that the Fathers ſhould appear alone, and declare to the Judges, that they renounced their Paternal Power over that CE il! walt! 

made free. See Iyſtitut. lib. i. c. 12. F. 6. See Mr. Tuomas1vs's Diſcourſe De quaſi-emancipatione Germanorum, printed at Hall 170) 


Poſſeſſion for a Tine 
if a Father would 
to him again, who was therefore 
and ſo his Freedom is effected. 1 
yas . 


00 


the Heir of a Family free, 


it, 


cap. 14. and Mr. Noopr's Ol ſer wat. lil. ii. 4, 


- ndionis inter enptionem cum pacto de retrovendendo, & contract 
C- 


cortrab. ent. It 


non tantum e& facultatibus, fed etiam Ox convenient fe 
But when once a Man is taken by us for a nay; 7 
„ alias ini 
. : . bus in 
uod fi medio tempore calamitas fidejuſſor19% i 
Sce Leg. 3. tit. De fidejuyſoribun A. 


Nam torun th 
debeant, of; 
ille ut n 


lus vel m 


At ex diverſo, ut minus 


e, fd ehiam in tamport gef 
This Maxim is carried {0 Oblit® 


I] 1004; 
itt, 
Yes 


ii. 6. 75 


CHAP. X. 


dal was obliged only Conditionally, the Surety 
* go 1 unleſs the Conditions be made 

0d, nor can he be confined to ſuch a Time or Place 
which the other was not obliged to *, And whatſoever 
Exception the Debtor might make, the Surety can 

lead to his Advantage. * One who orders another 
co truſt a third Perſon, does the fame Thing as if he 
made himſelf a Surety 3 for by ſuch an Order he is 
preſumed to interpoſe his Credit, But if he gives Or- 
ger for 1000 J. and the Perſon takes up but 500 J. he 
will ſtand reſponſible for no more than was taken up; 
for the Meaning of the Order was, that he ſhould 
have Credit as far as 1000 /. But though the Surety 


cannot be obliged to more than the Principal, yet he 


may ſometimes 3 be obliged to leſs; as when he un- 
dertakes for only Part of the Debt, or for the whole, 
under certain Reſtrictions, or upon Condition that the 
Time of Payment ſhould be prolonged, or a more 
convenient Place aſſigned for it. 

The End and Deſign of Suretiſhip makes it appear, 
that the Surety ought to be a Man of Subſtance and 
Credit, and able to anſwer the Creditor's Suit, which 
indeed is ſuppoſed by the Creditor's Acceptance of 
him. And, therefore, Vulcan (in Homer Odyſſ. viii. 
v. 352, 3 53.) when Neptune offered to be a Surety 
for Mars, replies, That the Security was as bad as the 
Debt; for if Mars ſpould run away, how ſhould he be 
able to ſeize upon Neptune among the Gods ? 

X. But yet it is not impoſſible but the Surety may 
lie under a greater and ſtricter Obligation than the 
Principal ; for he interpoſes himſelf of his own Ac- 


2 Vid. lib. ii. t. 11. D. fiquis cautionibus & lib. ii. t. 14. L. 32. D. de pacbis, lib. iii. t. 3. L. 51. D. De procurat. lib. xiv. t. 
6. L. 9. 3. SC to Macedon. lib. xvi. t. 2. I. 4. I. 5. D. De compen/. 


Of acceſſory Pacht. 
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cord, the more to confirm the principal Contract, 
without whom the Creditor had not entered into it. 
And, indeed, Neceſſity forces ſome People to con- 
tract a Debt, but nothing but Generoſity, and an 
Oſtentation of Kindneſs, and a Confidence in his 
Riches engages the Surety in another's Concern. And 


therefore the Creditor has ſometimes more Reaſon to 


blame the Sureties, than the Principal; for it was 
upon their Account that he truſted at all, and they 
certainly are to be blamed, who, without the utmoſt 
Neceſſity, derive a Burthen upon themſelves, which 
they ought to have known they were not able to bear. 
And, therefore, wiſe + Men every where diſſuade us 
from Suretiſhip, unleſs we would involve ourſelves in 
unneceſſary Evils 5, The Romans kindly provided 
for the Eaſineſs of Women by the Yelleian Decree * ; 
and by the Roman Law the Principal ſatisfied the 
whole Debt * by giving up all he was worth, though 
not ſufficient to diſcharge the Debt ©; ? which Favour 
was not indulged the Surety *, For he was looked 
upon as called in for the Relief of the Creditor, that, 
in Caſe * the Principal ſhould prove inſolvent, the 
Debt might be recovered of him. Though, indeed, 
this Way of ſatisfying a Debt, by parting with all a 
Man is worth, is altogether unknown to the Law of 
Nature ; unleſs common Humanity may plead, that 
if a Man be brought to Want by ſome fatal Calamity, 
and not by Luxury or Idleneſs, it ought to ſuffice, if 
we ſtrip him of his Patrimony, and not proceed any 


farther againſt his Perſon, 


Beſides, the 9 Surety may be more ſtrilly obliged 
than 


” Di. ti. Lt $3, 4 e Y. C. 


% gui alios pro debitore obligat, hoc maxin:e proſticit, ut cum facu 


Lib. vii. t. 71. L. 1. it. L. 4. t. 6. D. adtionib. F. 40. d V. Inflit. lib. iv. t. 14. De Replicationib. F. 4. 


* . "Mp 


was void. Jllud commune eft in univerſis, qui pro illis obligantur : quod fi furrint in duriorem cauſam adhibiti, placuit eos omnino non obli- 
gari: in leviorem plane cauſam accipi poſſunt. Propter quod in minorem ſummam rectè fidejuſſor accipietur. Ibid. Leg. 8. F. 7. See 


Vintius on the Infiitutes, ubi ſupra, F. v. and, above all, the Interpretat. Fur. of the deceaſed M. Awerani, lib. ii. cap. 3, 4. who has 
fally proved the Thing againſt the Opinion of Cujas, Edmond Merillus, and others, who have lately maintained, that, according to 
the Roman Law, an Engagement of Surety is valid as far as the principal Debt reaches. They have fallen into this Notion, only becauſe 
they believed (what is, indeed, true) That the oppoſite Deciſion was inconſiſtent with natural Equity. But this is a Conſequence of 
the ſubtle Principle of the Roman Law; nor can we, by any reaſonable Interpretation, elude the Senſe of the Laws here quoted. The 
Queſtion is not to know whether the Maxims of the Roman 1 were well grounded, if we conſider the Thing only according to the 
Light of Reaſon, For we mult own, in this Senſe, nothing can be more extravagant. Theſe very Lawyers who annul every Engage- 
ment of Surety, which exceeds the Value of the principal Bebe; affirm, at the ſame Time, That the Surety is civilly bound in ſeveral 
Caſes in which the principal Debtor is no way affected. For Example, if a Slave, or a Minor, has borrowed any Thing, or received it in 
Truſt, without the Conſent of the Maſter, or Guardian, the Reman Law allowed no Action for Damages, when the Thing was loſt by 
their Negligence or Diſhoneſty ; but the Surety who was bound for them was obliged to pay. Et commodati, & dereſiti fidejufſor accipi poteſi: 
& tenetur, etiamſi apud ſerdum, vel pupillum, defoStum commodatumde fuerit; ſed ita demum fi aut dolo malo, aut culpa hi fecerunt, pro 
quibus fidejuſſum eft. Digeſt. bi ſupra, leg. 2. But they ſell into this Error by following Rules different from thoſe they had eſtabliſh- 
eq upon the Effects of Obligation purely natural. 

1 The Words of the Digeſts are, Ex perſona rei, & quidem invito reo. exceptio & cetera rei commoda fidejuſſori, eexteriſque acceſſionibus 
competere Fe » Digeſt. ubi ſupra Leg. 32. Si it, qui fidejuſſorem dedit, ideo non fleterit, quod Reipublice cauſa abfuit, iniguum eft fide- 
ji orem ob alium neceſſitate feflendi obligatum eſſe, cum ii ſi — efſet non fiſtere, lib. ii. tit. 11. Si quis cautionibus, &C. . 6. The 
Author quotes alſo Lib. ii. tit. 14. De paQtis, Leg. 32. lib. iii. tit. 3. De Procur. & Defenſoribus, Leg. 51. lib. xiv. tit. 6. De Sena- 
tulg: 45 be DS 9.45 „ xvi. tit. 2. 2 Compenſationibus Leg. 4, 5. Iaſtit. lib. iv. tit. 14. 

o the Digeſts order, iberi autem fidejufſor tam ſuture quam pracedenti obligationi 1 1 
Fork Pigel W rack / 49 TM Ear 155 quam præcedenti obligationi poteſt, dummodo fit aliqua, wel naturalis, futura 

3 = Nate 2. folowieg: | | 

+ CHILON'S Greek is, *Eyſya, mart I" Ard. Diog. Laert. I. 1. p. 73. Prov. vi. « Xi. 18. xvii. 18. xxii. . XXvii 
clul. xxix. 24, 27. Be a Sree: but - your Peril, = the Saying 57 44 ai dnn 
. 5 The Velleian Law is ſet cown in the Digeſts, Velleiano eee ee pleniſſime comprehenſum eſt, ne pro ullo famine intercederent. 

am ficut moribus civilia officia adempta ſunt farminis, & pleraque iþſo jure non walent : Ita multo magis adimendum eis fuit id officium, in 
2 = ar . ee N earum 1 ſed etiam periculum rei familiaris. Digeſt. lib. xvi. tit. 1. Leg. 1. F. 1, 2. The 

may lee, on this Head, M. 7homaſius's Diſſertati an! ; ; ; 

Hall . 3 oaks A N > 5990y „De uſo exigus Senatuſconſulti Velleiani in foris Germaniæ, printed at 

They were only diſcharged for the preſent, always provided there was no Diſhoneſty on their Part. Such a Ceſſion kept them indeed 
ol oh Gaol, or teleaſed them from it; but it did not hinder, but if afterward they got any Thing, Payment of what was remaining 
ow ' LNG of the firſt Goods, might be demanded. It is true, that, in this laſt Caſe, it was not allowed to impoveriſh the Debtor quite 

ond Iime; he was only condemned to pay what he could, over and above a comfortable Subſiſtence. Nui bonis ceſſerint, niſi ſolidum 
creditor receperit, non ſunt liberati. In eo enim tantummods non beneficium eis prodeſi, ne judicati detrabantur in carcerem Cod ib. vii 
Ut. 71. Nui bonis cedere poſſunt, Leg. 1. Cum eo queque qui creditoribus Bonis ſuis celſit, fi poſiea aliquid adguiſierit quod 3 yg 
mentum habeat, ex integro in id quod facere poteſt, creditores experiuntur. Inhumanum enim erat, ſpoliatum fortunis fuis in ſolidum damnari 
Inſt. lib. iv. tit. 6. See, alſo, Digeſt. lib. xlii. tit. 3. De ceſſione bonarum, leg. 4, 6, 7- With regard to the Origin and Progreſs of the 
Ce ion of Goods, the Reader may conſult DipIER HixAurp, de rerum 8 auttoritate, lib. ii. cap. 2 G 2 4 Jaques 
pd on the Theodofran Code, lib. iv. tit. 20. Qui bonis, ex Lege Julia, cedere fofſunt, tom. 1. pag. 455. * a 2 
eeferi W ords of the Inſtitutes are, Sane quedam exceptiones non ſolent his [ fidejuſſaribus) accommodari. Ecce enim x 1 fs boni, ſuis 

iu, & cum eo creditor experiatur : defenditur per exceptionem, V bonis ceſſerit. Sed hec exceptio fidejuſſoribus non datur : ideo 7. 
tatibus lapſus ſuerit debitor, poſſit ab iis, quos pro eo obligavit, ſuum con- 


„„, Indic. lib. 5v. cit. adden. oe A- 
WH tak — . N _ ONE $. 4. See more about the Ceſſion of Goods, in Mr. DomsT's civil Laws in their Na- 


: = lib. iii. e. 7. F. 3. above. 
y the Roman Law, when one has anſwered for a Pupil in an AL TT * without the Allowance of his Guardian, or for a 
C37: . 


Prodigal, 


> > r n . 2 - 
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[ 5 2.2 | Of acceſſory Pats. | Book v 
than the Principal, in Caſe he takes upon him by Part, it muſt be given up to the Surety, But 
Oath, or under a Penalty, what the other barely veral had bound themſelves for Debt, all * i fe. 
promiſed, Thus it is the Cuſtom in ſome Places, in not each for the whole, in Caſe of Failure in the? and 
Default of Payment at the Time appointed, to oblige cipal, the Burthen ought to be divided amon Prin. 
the Sureties to appear at ſuch a certain Place, and not and each obliged to pay his © Proportion; u cn, 
to depart thence, until * the Debt be ſatisfied, and this ſhould prove inſolvent, for then the Burthe 
they call a Pledge, Though by reaſon of ſome Abuſes, lie the heavier upon the reſt, For a Numb. uſt 
which proceeded from it, it is now generally diſ- Sureties were therefore provided, that, if this F 
uſed, | ſhould fail, the reſt might be Security to the 9 
XI. But, becauſe Suretiſtip is only an Addition to tor *, 7 Thoſe who entirely take upon then” 
another Man's Debt, it is moſt natural for the Cre- in their own Name another's Obligation“ ſo AJ 
ditor to make his Demands firſt to the * Principal, be eſteem'd as Principals in the Eye of the Cre; n 
and, upon Failure there, apply to the Surety. © This differ in ſome Reſpects from Sureties, Wh ye 
* the Roman Law calls Beneficium Excufhonis & ſuch as theſe can recover of the Perſon for _ 
& Ordinis * The Condition of a Surety deſerves they engaged, what they laid out in his Born 
* Pity, for his Kindneſs ruins him, and his good and what Method they ought to take to do it * 
* Nature breaks him. But the Creditor cannot with be determined according to the Nature of the King 
* any Face apply to the Surety, but when he can- neſs ; for this Act in them may be a Free Don;,. 
© not recover his Debt of the Principal, Quint. or a Commiſſion, or a Lean, or a Recompence, or ft 
„% Decl. 273.” And if the Surety pays the Debt, like. | 
the Creditor muſt make over to him all the Right *Tis uſual, alſo, for a Surety to provide for him 
that he had againſt the Principal; if that can be ſelf by © Counter-Security, whereby he may recover 
of more Service to him towards the Recovery of what he lays out for the Principal, if the Prix; 
the Debt, than if he ſued in his own Name, eſpe- himſelf proves deficient *, The Perſon who gives 
cially if any Pawn had been given for Security in this Security owes the ſame Obligation to the ff 


Add. Phæ d. J. 1. fab. 16. d Expromiſſores. © Fidguſſor indemnitatis. 


A — 


Prodigal, who is debarred of the Management of his Eſtate, or a Mad Man. In theſe and the like Caſes, where the Obligation of the Debt. 
or was purely natural, and no Action lay againſt him, the Engagement of the Surety is nevertheleſs good and valid. MARCELLUZ 
ſcribit : Si quis pro pupillo fine tutoris auctor itate obligato, prodigove, wel furioſo fidejuſſerit : magizs ¶ e, ut ei non ſubweniatur, quoniam bi; 
actio mandati non competit. Digeſt. lib. xlvi. tit. 1. Leg. 25. | : 

Or by giving ſome Pledge. This is the uſual Language of the Interpreters of the Roman Law, as appears from Struwius, whom or- 
Author had here in view. (Syntag. Jur. Civ. exerc. xlvii, f. 41.) But to Judge by the Law of Nature only, I do not ſee why a Surety 8s 
may not engage himſelf to more, with reſpect to the principal Debt, than the Debtor himſelfis bound to. All that would follow from E 
hence, would be a Mixture of Suretiſhip, with ſome Obligation, where the Surety becomes engaged, in his own Name, in Caſe the prir. 


cipal Debtor fails, to ſatisfy the Creditor. If this be the true Intention of the Parties concerned, there is not the leaſt Injuſtice in it, The 85 
Creditor may have good Reaſons not to accept the Surety but upon this Footing. The Surety, on the other Hand, may think he hazards n9- | 2 


thing in being bound in this Manner, or, he may be willing to run the Riſk, eſpecially if the Debt be not in itſelf conſiderable. 

* Obſlagium. This was antiently in uſe among the German Princes, as Mr. HERTIUs cbſerves, and gives ſome Examples of i 
Mr. VirxIARius, in his Univer/um jus civile privatum, lib. iii. tit. 2 1. f. , informs us that the ſame Cuſtom is ſtill kept up in the Dutchy 
of Holſtein. See above all the learned Diſſertation of Joun ScHELTER, De Jure Ob/idum, cap. 9. inſerted in his Exercit, in Pandi. 
Part 1. pag. 96. & egg. Edit. 1713. 

3 See JusTIN1an's Novels, 4. c. 1. Ut creditores primo loco conveniant principalem. QuixriLiAx's Words are, Erian an 
iftud periculum eft ſponſoris, miſerabile eft ; bonitate labitur, humanitate conturbat Non enim aliter ſalvo pudore ad ſponſorem wei! 
creditor, quam fi recipere @ debitore non palſſit. Declam. 273. But we ought to obſerve, that, by the antient Roman Law, the C. 
ditor had his Choice to come upon either the Principal or Surety, as he pleaſed, unleſs it was otherwiſe agreed. Jure nifira of . 
teflas Creditori, relidto Reo, eligendi fidgufſores, niſi inter contrahentes aliud placitum doceatur, Cod, lib. 8, tit. 41. De fidejuſloribu & 
mandatoribus, Leg. 5. See, alſo, Leg. 3. Mr. Hr RTIus ſays, that it was antiently a Cuſtom in Germany. But as for what he adds, that 
it was uſed among the Jets, he ought to have brought good Proofs, for the Text he quotes is nothing to the Purpoſe, as the Reader yil 
be convinced by ſeeing it: Take the Garment of him ewho is a Surety for a Stranger, and take a Pledge of him for a range Wanas, 
Prov. xx. 16. xxvii. 13. M. Gundling obſerves, alſo, that the ſame Cuſtom obtains at Nuremburg, and elſewhere. He affirms, That 
this is more agreeable to natural Equity, according to which it is ſufficient that the Debtor refuſes to pay; unleſs the Surety has er 
preſly ſtipulated, That the Creditor, before coming upon him, ſhall do all that is in his Power to recover the Money from the pri- 
cipal Debtor. If the Surety has neglected this, ſo much the worſe for him, ſince he ſuffers for want of Caution. TJus Nat. & Gat 
Cap. xxv. F. 41. But a ſubſidiary Engagement ſo burdenſome as that of Suretiſhip cannot be extended too far: Therefore we mul 
turn the Tables, and ſay, on the contrary, That it is the Creditor's Fault in not requiring that the Surety be bound to ſatisfy hin 
upon the ſimple Refuſal of the principal Debtor. We may ſay the ſame Thing with regard to the Benefit of Diviſion between Juin. 
Sureties, about which this Author decides the ſame Way, and upon the ſame Principles. ” 

4 They are Terms uſed by the Interpreters, and not by the Roman Law itſelf. The Reaſon of the firſt is obvious: The others 
taken from Excutere, which ſignifies in the Roman Law to ſeek whether the Debtor be able to pay, and to come upon him, 

s The Law is, Potviſti ſane, cum fiſco ſolveres, deſiderare, ut jus pignoris, quod fiſcus habuit, in te transferretur ; & fi hoc ita ſacim f, 
ceſſis actionibus uti poteris: quod & in privatis debitis obſervandum eft. Cod. lib. 8. tit. 41. De fide-juſſoribus & mandatoribus, Leg 11 

6 By the Roman Law the Creditor might apply himſelf to either of the Sureties, as he pleaſed, and make him alone to pay; i 
it ſuppoſes each of the Sureties to be obliged to pay the whole, which yet is not true, unleſs all the reſt prove inſolyent. lun le 
Emperor Adrian ordained, that if, at the Time of the Proceſs, the Surcties were ſolvent, the Creditor could demand of each 
more than his Share. See Inflitut. Lib. 3. tit. 21. f. 4. And this conſiſted in what the Lawyers call Beneficium Diwvifionis. See Vi 
NooprT, in his Probabil. Juris, lib. 2. c. 1. | 

7 This is what is called Expremiſor ; as for Example, Digeſt. Lib. 12. tit. 4. De Condi. cauã dats, c. Leg. 4. & li . 
tit. 17. De diverſis regulis Juris, Leg. 110. F. 1. One ſingle Surety is call'd, on the contrary, Adpromiſſor. See Digeſt. . 45. fl. 
De werborum obligation. Leg. 5. F. 2. & lib. 46. tit. 3. De folutionibus & liberationibus, Leg. 43. This laſt Law will be quoted in th 
Notes on F. 1. of the following Chap. M. Heineccius (Antig. Roman. ad Inſtit. Lib. iii. Tit. xxi. $. 4.) has ſaid, That by Adpromiſir i u 
derſtood him, who, after having promiſed a Thing in his own Name, afterwards engages the ſame Thing for a Third. I his be ground 
upon a Paſſage of Feſtus : Adpromifſor eft, gui, quod ſuo nomine promiſit, idem pro altero quoque promittet. But the deceas'd M. Dans 
has, long ago, obſerv'd, that in this Paſſage we ſhould read: quod ſuo nomine promifit ALTER, idem, &c. Fac. Meſnard, ale - 
Lawyer, has fallen upon the ſame Conjecture (Net. in C1c. Orat. 1 Roſe. Amerin. pag. 17. Tom. 1. Orat. Edit. Grev.) upon 
whole, See M. Schulting Juriſbr. Ante-Juſtin. pag. 260. Nevertheleſs theſe two Terms as well as Fids juſſor are ſometimes contour 
by an impropriety of Speech common to all Languages. | | 

8 Our Author, as Mr. HexTivs obſerves, confounds a ſubſidiary Security, call'd Fidejzfſor ſuccedanens, with a Surety to inde 
nify, called Fidejufſor indemnitatis, a Counter-Security, as alſo divers others have done, as appears by Mr. Tuouasiuss Diſcou® 
De Fidejiffore indemnitatis, Printed at Hall in 1703. F. 2. This ſubſidiary Surety is a ſecond Security, which anſwers for the 6 
and in reſpect to whom this laſt is look d upon as a principal Debtor. The Roman Law calls him Fidej:or Fidejiyforis 575 
46. tit. 1. Leg. 8. F. 12. & Leg. 27. $. 4. And the firſt Surety is called Fidejaſſer principalis, ibid. F. 2, 4. As ſor the Surety . 
demnity, the Lawyers mean by Lim a Perſon who is not obliged purely and barely for the whole Debt, but only for ſo much 35 
principal Creditor is not paid, 7. e. if he can recover only one Part of his Debt, the Surety ſhall indemnify him as to the other. 


Digeſt. ubi ſupra, Leg. 63. & lib. 45. tit. 1. De werb. obligat. Leg. 116, geh 
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CHAP . X. 
Surety, As the firſt Sufety owes the Creditor ; and 
has the ſame * Action againſt the Principal, as the 
Grſt Surety himfelf had. 3 | 

XII. As for Bail or the Obligations that thoſe 
lie under, who engage for Criminals, tis obſervable 
that many of the Antients were of Opinion, that a 
Man was ſo far Maſter of his own Life, as to have 
Power by his bare Conſent to engage it for another, 
ſo far as even to forfeit it for another's Crime. An- 
Hrcides (orat. de myſter.) relates, that Manthiteus and 
Apſephion fat by the Altar humbly praying that they 
might not be put to the Rack, but that their Bail 
might be taken, which was no ſooner granted, but 
they mounted their Horſes, and fled to the Enemy; 
leaving their Bail, who were forced to undergo thoſe 
Tortures which they themſelves ought to have ſuffer- 
ed, The Story of Damon and Pythias (whom Died. 
Sic. in excerpt. Piereſc. calls Phintias) is well known 
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not be deterr'd from offending by ſeeing an innocent 
Man ſuffer, but will either be moved with Compaſ- 
fion, of ſtruck with Admiraticn of ſuch Love and 
Conſtancy, as does not refuſe even Death for the ſake 
of a Friend © ©. 

It appears therefore that Bai can be no farther ad- 
mitted in criminal Caſes, than as a Security to the 
Magiſtrate, whofe Duty it is to proſecute, that the 
Damages of the Delinquent ſhall be made good, or 
his Fine paid, or if he be abſent, that he ſhall make 
his Appearance, ſo that nothing in the mean Time 
may be decreed againſt him, as if he were convict ; 
or if he be in Priſon, that he may not be forc'd to 
plead in Chains. And even in thoſe Caſes, the belt 
Way is for the Magiſtrate to let the Surety know be- 
forehand, what Security he expects from him, that 
ſo he may conſider whether his Circumſtances will 
permit him to venture ſo much upon the Honeſty of 


as related by Cicero in Offic. J. iii. c. 10. Of whom his Friend. 
Manil. Aſtr. I. ii. v. 1. ſays, The Obligation that Heſtages lie under, hardly ever 


Et duo qui potuere ſequi vadimonia ſponſt : taking place but in Leagues and civil Government, 
Optavitque reum ſponſor non poſſe reverti, c. 8. 8. 6 


Sponſoremgue reus timuit ne ſobveret ipſum. XIII. Another uſual Way of Security is to give 
Once Death was ſtrove for, *rwas a generous Strife; the Creditor ſome certain Thing in Paten, till the 
Not who ſhould keep, but who ſhould loſe a Life Debt be paid ; the Deſign of which is not only, that 
Was their Diſpute, contending to deny the Debtor may be incited to a more ſpeedy Payment 
Each other the great Privilege to die. for want of his Goods *, but that the Creditor * in 
The Surety fear d the guilty Friend's Return, Caſe of Failure may have ſomething equivalent, and, 
The guilty Friend did his own Abſence mourn, being in Poſſeſſion of the Pawn, need not to be at 

Mr. Cx EEC. the Trouble and Expence of going to Law. 
And therefore the Pawn ought to be as much 
But that a Surety ſhould, by his bare Conſent, or more worth than the Debt itſelf. And ſince it 
make himſelf liable to a Puniſhment, which other- is deſign'd for the Security of Debts, which bear 
wiſe ought to be inflicted on a Criminal, does not either a vulgar or eminent Price, *tis neceſſary that the 
ſeem agreeable to thoſe Rules of vindictive Juſtice, Pawn ſhould have the ſame Faculty. So that we 
which ought to obtain in human Societies; indeed if cannot approve of the Egyptian Cuſtom “ of Pawn- 
a Man knaviſhly interpoſes himſelf, that the Criminal ing the dead Bodies of their Parents, altho* whoever 
may have an Opportunity of eſcaping Juſtice, he refus'd or neglected to redeem them, was proſecuted 
ought to ſuffer as much, as it is the Concern of the with the utmoſt Ignominy, and deny*d Burial after 
Magiſtrate that the other had not eſcaped his Hands ; Death. And for the ſame Reaſon it ſeems inhu- 
which may ſometimes be capital, eſpecially if he who man to ſeize upon the dead Body of a Debter, that 
thus eſcap*d be like to do more Miſchief b. ſo his Relations might be ſhamed into a Payment of 
Farther than this, ſuch a ſubſtituted Death is not that which otherwiſe they were not oblig'd to. 
lawful in the civil Court: For no Man has ſo much By the Way, *tis worth obſerving, that in the 
Power over his own Life, as to expoſe it at Pleaſure Kingdom of Pegu a Man may pawn his Wife and 
for no publick Advantage, but only to hinder another Children to his Creditor ; but if the Creditor lies with 
from ſuffering what he deſerves. Beſides, the End either the Wife or the Daughter thus pawn'd to 
of Puniſhments would be fruſtrated by this means, him, he loſes his Debt, and is liable to no other Pu- 
for the Deſign of them is either to amend the Delin- niſhment *. 
quent, or to deter others ; but the Surety is not the XIV. Things given in Paten are either ſuch as 
Delinquent, as having not by any Act of his derived yield Increaſe, or ſuch as do not; as for the former, 


the Guilt upon himſelf: And as for others, they will *tis uſual to allow the Creditor * the Profits, or a 
certain 
1 Vades. * d 7. 1 Kings xx. 39 © Add. Anth. Matth. de crimin. ad. J ö 
Fr. b k ah. 5. 48. D. d. tif. 14- 6-2. © 14. the. CY. 
2 35 4 Vid. * 8 7 1 5755 * action. pignerat. &c. f J. Init. J. 3. t. 15. ui. 
io, F. 4. - Diodor, Sic. L. 1. C. 93. a F. T ian. 
4708, 307. Kl. 4%. , EE ne i 93 Herodot. ix Euterp. & Lucian. de LuQu, 
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* That is to ſay, That as the firſt Surety en i inci d h 
a lay, 4 5 gages to ſatisfy the Creditor, in Caſe the Principal Debtor fails, and has afterwards 
his recourſe againſt him: So, if, after he has paid, the principal Debtor is found inſolvent, the firſt Surety may then come upon the 


ſecond, who, in this Caſe, repreſents the principal Debtor. And ; : 
Debtor, after he has atis fied his Obligation, P dtor. And the ſecond Surety preſerves the Right of returning upon the firſt 


> See lib. 2. c. 4. f. 17, 18. 


3 The Words of the Inſtitutes are, Pignus utriuſq; , 5 3 a 2 
3 a "WW ; gratia datur, & Debitoris, quo magis ei pecunia credatur, & Creditoris 
mages ei in tuto fit creditum. L. z. tit. 15. See, | * 4 py - = 
enprionn cum pat retrovend. & 1 5 Ae allo, abou this whole Matter Mr. Txomasius's Diſcourſe, De diftin&. inter 

. . 1 ax forbad it under a rigorous Penalty, Nowel. 60. 8 1, & 115. cap. 5. F. 1. as Mr. HEZ RT Ius obſerves. 

rd I wb {por as the Author peaks, and the Digeſts expreſs it thus, Si dur pots, id eft, mutuus pignoris uſus 
2 — fit, in Jundum in de aliguis inducatur 5 eouſque retinet poſſe ſionem pignoris loco, donec illi pecunia ſolvatar ; 
PIERS - 8 aut locando, aut ipſe percipiendo, habitandove. Dig. lib. 20. t. 1. De pignoribus & hypothecis, &c, 
F. 9. & * we uk 00DT's, Obſervations, /ib. 2. c. 9. Mr. Tuomas1vs in his Diſcourſe De Accuratd diſtin. &c. c. 2. 
* & 1 b t by the Natural Law, independent on the Civil, the Word *Ay7iypnors is underſtood of itſelf, as con- 
— eek AA. e Contract. It even imports that the Creditor ſhall have the Benefit of the Fruits, be what they will, with- 
of luch Nu unt. We ſhall examine the Reaſons of that able Lawyer in the Place noted. The Uncertainty of the Produce 
of the Earth 83 br engaged, is a Thing of great Weight; for, as Cicero ſpeaks in a Place quoted by Mr. HEAT Is, The Fruity 

are always at the Mercy of the Winds and Tempeſts. Totæ autem res ruſtice &uſmodi fint, ut eas non ratio, negz 


(*Xxx2} labor, 


will be diſcuſs'd more conveniently hereafter, B. vii. 
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certain Proportion of them in lieu of Intereſt. As 
for thoſe which do not yield Increaſe, they generally 


bargain, that if they be not redeem'd by ſuch a 


Time, the Creditor ſhall have the Property of 
them: And this is not naturally unjuſt, eſpecially 
if the Pawn does not exceed the Value of the Debt, 
and the Intereſt of it; or if, provided it exceeds, 
the Overplus be return'd to the Owner. Tho' 
this the Roman Lawyers never allow of *; for 
thus needy neceſſitous People might quickly be 
ſtript of all they were worth, through the Avarice 
of their Creditors, being. often forc'd to leave 
in Pawn much more than the Value of the 
Debt. 

But it is reaſonable, that 3 if the Paum be not 
redeem*d by ſuch a Time, it ſhould be look'd upon 
as ſold at a fair Rate ſtated then, or ſome Time be- 
fore, by ſome honeſt Man *. 

In ſhort, as the Creditor ought to reſtore the 
Pawn upon Payment; ſo, while he has it in his 
Cuſtody, he ought + to look after it as carefully as 
his own, and if it may be the worſe for uſing, he 
ought not to put it to any Uſe, unleſs Leave be expreſly 
given him by the Bargain. And therefore if it re- 
ceives any Damage, or happens to be loſt through 
his Fraud, or want of, at leaſt, common Diligence, 
he is obliged to make it good. | 

XV. It is a receiv'd 5 Opinion, that a Pawn 
depoſited can never become one's own by Pre- 
ſeription ©; and the Reaſon is, becauſe the Redemp- 
tion of a Pawn is ſuch an Action as cannot be ex- 
erciſed often, but once only. Beſides Preſcription 
was firſt introduc'd to put an End to Suits, which 
could not otherwiſe be determined, and to ſettle 


F. C. L. 8. t. 35. De A pignorum, & a. lege Commiſſor. in pignorib. reſcind. 


Bypothecis, &c. I. 11. F 1. Ol. 16. $.9. . 
puts this Caſe. e Y, Inſtit. L. 4. t. 6. De actionib. F. 7. 


a 


Of actefſory Pats. 


L. 4. t. 24. ds Pigneratitia AZ. |. 10. 


Box v. 
Property which would otherwiſe be uncerts; 
in the Caſe before us there can be no Queſt But 
whom the Property of the Pawn is, when ! vl, 
it as another's, and it evidently appearing u 
account he left it with me, I cannot preſume th 
had ever relinquiſh'd it. be 

But yet the Caſe may ſo happen, 
Debtor may fairly be debarr'd _ 1 
demption; as if when he would have rede 5 1 
ir, he had been hindered, and has now paſſel d 
over in Silence ſo long, as to create a Preſumry: 
that he never deſigns it; or if it be very much 
the Creditor's Diſadvantage to have the p,, 1e 
continually put off, it cannot be thought 5 
him to diſpoſe of the Pawn as his own; eſpeciall 1 
by Length of Time the Value of the Mone a 
been chang' d, ſo that the Creditor would Ran 10 
than he lent, ſhould he admit of a Redemption. a, 
ſuppoſe a Man had lent another 1c00 J. 
Years ago, and had received in Mortgage a F 
which was then worth the Money; in the me 
Time the Value of Money has ſunk half in hat 
and therefore now, if the Creditor be forced 10 
receive back his 1000 JI. he would receive on 
enough to purchaſe half the Farm; whereas , 
the Time of Contract, it would have purchaſe 
the whole. 

XVI. The Roman Lawyers diſtinguiſh between 3 
Pawn properly ſo called, and a Mortgage; the 


100 
arm, 


former is the actual Delivery of ſome Moveable, the 


latter is the bare Aſſignment of ſomething imny. 
veable, tor Security of the Debt : For barely to aſſign 
over Moveables as Security, without putting them 
into the Cuſtody of the Creditor, would be ridieulou, 


b Y. PD. L. 20. t. 1. De pienrib, & 
4 Grot. J. 3. 0. — 1 alt, 


j 


— 


2». L— 


labor, fed res incertiſſimæ, venti, tempeſlateſy; noderentur. In Verrem, lib, 3. c. 98. & lt. See Cad. lib. 4. tit. 42. De Uſui 


Leg. 17. Therefore we may eaſily admit this e Pry there was not a great Diſproportion between Intereſt and the Value 


of Rent ; the bad Years being compenſated by the g 


1 Theſe Reſtrictions are no ways neceſſary, according to Mr. Tuouasius, abi ſupra. F. 13, 14. Where he maintains, alſo, 


That the commiſſory Clauſe ought to be look'd upon as tacitly annex'd, whenever there is a Time limited for the Payment of the Debt 
The Debtor, ſays he, is ſuppos'd, in this Caſe, to ſell his Eſtate for the Sum lent ; for which Reaſon he look'd upon it himſelf as an 


Equivalent. And fo after the Time is expired, the Creditor becomes full and irrevocable Proprietor. of the Thing mortgaged, ard 
as it is the worſe for him, if he finds it leſs worth than the Money lent ; ſo it is, alſo, juſt that, if he ſells it for more, he ſhould have 
the Benefit, at leaſt, if it be not otherwiſe agreed on, or the Laws of Charity do not oblige him to recede from his Right, | 
admit this, ſuppoſing there be no great Diſproportions between the Value of the Pawn, and the Value of the whole Debt. Even 
when there is no Term fix'd, at the End of which the Debtor ſhould withdraw his Pawn by paying, it appears to me that ve 
ſhould not otherwiſe decide here, as Mr. Thomaſius does, F. 16. For who would lend upon Condition of never being paid his 
Money, or having the Power to ſell his Pawn, or even to appropriate it to himſelf 'till he was ſecur'd? Now, provided the Cre- 
ditor lends as much as another would do, it is the ſame Thing to the Debtor, and, in this Caſe, the former ought certainly to have 
the Preference. Beſides, the Alteration which Time may produce in the Value of the Pawn, and above all, the growing Interet 
of the Sum lent, occafion this Inconvenience, that a barren Pawn would become inſufficient for the Creditor's Security. 

= See Cod, lib. 8. tit. 35. De pacti, —_— & de Lege Commiſſorid in pignoribus reſcindendd. And the Commentary of Jana 


Godefroi, upon the Theodoſian Code, Li 


iii. Tit. ii. Tom. 1. pag. 251. C /eggq. 
3 The Words of. the Digeſts are, Poteſt ita fieri pignoris datio, hypothecave, ut fi intra certum t 


non fit ſoluta pecunia, jurt 


emptoris poſſideat rem juſto pretio tunc Aſtimandum: hoc enim caſu videtur quodammodo conditionalis efſe wenditio. Digeſt. ubi ſupn, 


Leg. 16. $.9 


actione, . See Mr. NoopT's Probabilia Juris, lib. 


4 Fai itzr, que diligens Paterfamilias in ſuis rebus preflare ſolet, @ creditore exiguntur. Digeſt. lib, 13. tit. 7. De Pigneratiti 
Le I. c. 4. lib. 4. c. 3. & Obſerv. 2. 13. But if, without his Fault, the 


2 
Pawn be off tered by a Miſchance, he ſtill preſerves his Right, who remov'd it only to the other Goods of the Debtor. 
Tho' he cannot require that the Debtor ſhould give him another Pawn in the Place of that he has loſt, unleſs it was ſo ſtipulate! 
in the firſt Agreement. Quam [diligent iam exactam] fi præſtiterit, & aligus fortuito caſu rem amiſerit, ſecurum eſſe, nec impediri cred- 
tum petere. Inſtitut. lib. 3. _= $. 4. Mr. ThomaS1ius bi ſupra, F. 17, 18. expreſſes himſelf a little differently, and ſup- 
ity, 


2 as I think, without Ne 
ki 


that, in Things that yield a Profit, the Right of the Creditor to the Thing pawned, 4 


nd of Property, tho* revocable ; and affirms, in this Caſe, That the Loſs ſhould fall upon the Creditor. Gabriel Molſius, anotbet 
Profeſſor at Hall (in his Juriſpr. Natur. Part. ii. F. 1. Cap. 10. F. 34.) goes farther, and upon this Principle makes the Rule g- 
neral, of whatever nature the Pawn be, whether Barren or not. He ſays only, That it is more agreeable to the Laws of Hon 
and Decency, that the Creditor and Debtor divide the Loſs. But, laying aſide theſe indeterminate Ideas of Honefty and Decency ; Iſæ 
no juſt Ground, neither to regard the Creditor as Proprietor of the Pawn, nor to make it an Exception to the Rule, That the Liſ 


ſhould fall upon the Proprietor, when neither Side are in Fault. Now either a Man lends without Intereſt ; and then why ſhould the 


Debtor defire the Creditor to loſe his Debt, only for doing him Service, and depriving himſelf of the Advantage he might hai? 
made of his Money ? Or he lends at Intereſt, and here, 0” each of the Parties find their Account in the Contract, yet it is alu 
principally in favour of the Debtor that the Loan is made. Beſides, the latter might ſooner have redeem'd his Pawn, whether 
there a Time limited for it, or not; for, in the firſt Caſe, the Limitation is uſually made in his favour, that he may have 
leiſure to pay it. But if there be no Time limited, the Fault is no more the Creditor's than his own. : 
. The Interpreters of the Roman Law are not agreed about this ; and the common Opinion, for the moſt part, is, that Preſcrip 


tion prevails in the Caſe of Pawns. Ses GroT1v3, lib. 2. c. 4. f. 15. to which Place the Author alludes, 
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4 for which they were aſſigned *. This Way 
5 is very Uſeful among Subjects of the 
fame State; for it being abſolutely neceſſary that they 
ſhould frequently borrow of one another, and as 
neceſſary that the Payment ſhould ſometimes be put 
off for a conſiderable Time, there would not be 
Moveables enough for ſufficient Security; and it 
would be too hard to oblige the Borrowers imme- 
diately to part with their Immoveables, as their 
Houſes, or Land *. And therefore it ſuffices to 


Compare Exod. xxii. 26, 27. Det. xxiv; 6. Fob xxii. 6. xxiv. 3. Prov. xx. 16. & D. Z. 20. f. 1. 
xc. Diodor. Sic. J. 1. c. 79. C. lib. 8. t. 17. L. 8. Aurbent. Agricultores que res pign. oblig. pa. 


Car. X. 0 atgfſory Paths, 


for they might be removed away, and ſo not anſwer 


aſſign ſuch an Immoveable for Security, as cannot be 
taken away, and of which the Law at any Time can 
give Poſſeſſion. | 

In the State of Nature ſuch Mortgages are 
needleſs; for if the Debtor refuſes Payment, the 
Poſſeſſion of the Mortgage, aſſigned in Security, muſt 
be detained by Force of Arms, Whereas in that 
State, without ſuch a particular Aſſignment, it is 


lawful to ſeize on any Thing that belongs to the 
Debtor *. 


1 Their Words are, Pigneris adpellatione cam propriò rem continere dicimus, que fimul etiam traditur creditori , maxime fi nobilis ft. 
At eam que fine traditione nudæ conventione tenetur, propric hypothecas adpellatione contineri dicimus, Inſtitut. lib. 4. tit. 6. De Action. 


$. 7. In fine, as to this whole Matter of Pawns and 


we may confult Mr. DomaT's Civil Laws in their Natural Order, 


Part 1. Iib. 3. tit. 1. See, alſo, Mr. NoopT's Probab. Fur. Ji, . cap. 8. & lib. 4. cap. 10, 11. & OF. 2. 8. where he corrects ſome 
Laws, and there we may ſee, among other Things, that, according to the Pretorian Law, a Mortgage was made and concluded, alſo, 


by a ſingle Agreement. 


See Grotins, Lib, iii. Cap. vii. $. 2. and Cap. xiii, of this Book 5. %. 
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VIII. How an Obligation is made void by a Diſagree- xv. Of Novation. 


N 
'y 
- 
! 
. 
Wo 
q, 
34 
1 ij 
= 
: L | 
. U 
1 
-4 
„ 
* 
4 


* 2 — * 
* - * N 
———ů— — — — — — ö - - 1 
1 — N — 2 . * 
0 7 — — 1 
- — — 


as well by one Man as by another; as, alſo, thoſe at the ſame Inſtant becomes indebted to the Surety”, 


[526] By what Means Obligations | Book V 


CH AP. XL 


By what Means Obligations founded upon Compact may be diſſolved. 


1. The moſt natural Way of diſſolving an Agreement 1x. The Knavery of one Party free 5 the. other from zl 


is to perform the Things agreed on. Obligation, | 
11. What if one pays a Debt for one who knows not ofit * x. As alſo a Change of that Condition on which the 
111. To whom muſt we pay? Obligation was ſounded. f 
iv. What muſt be paid ? - xi. How an Obligation ceaſes by Time, 
v. To whom and by whom may Compenſation be made? xt. And how by Death. 
vr. Where it may be uſed, xiII. Of Delegation, 


vii. A Debt is paid by a Releaſe. xiv. Of Confufion. 


went. 


I. E come now to ſee by what Means Ob- ferent by what Hand they come to us. In ſuch 

ligations thus founded upon Compact may Caſes, altho* it be moſt natural for the Dey 
be diſſoly'd. The moſt natural Way is the himſelf, or ſome other by his Order, to pay and 
Performance of the Covenants; for, that being perform according to Agreement, yet the Crediur 
done, the Obligation ceaſes of courſe. And here ought to acquieſce, if any other Man diſcharges 
we may obſerve, that ſome Obligations are ſo # for the Debtor; I ſay, for the Debtor, for who- 
inherent in a Perſon, that they cannot be per- ſoever pays 5 upon his own Account, and not 
form'd by any other“: Whereas ſome may be the Debtor's, does not releaſe him *, But in 
done by Proxy, it being all alike to the Party con- cafe of Suretiſhip, if the Principal diſcharges the 
cern'd, by whom they be perform'd. Of ſuch a Obligation, * he releaſes both himſelf and the 
Nature are all thoſe Contracts which relate to Surety, Whereas if the Surety pays the Debt, the | 
common mercenary Work, ſuch as may be done Principal is indeed releas'd from the Creditor, but oy 


which * concern conſumable Commodities, which if even altho* this Payment was made without his 
we do but get ourſelves poſſeſs'd of, it is indif- Knowledge. 


a See above in B. 1 c. 1. {\. 19. > Nam quod quis ſuo nomine folvit, non debitoris, debitorem non liberat. D. I. 5. 1 
l. 31. princip. 
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1 Tollitur omnis obligatis ſolutione ejus me debetur, Inſtit. L. 3. t. 30. Quib. mod. tollitur oblig. princip. See Digeſt. Lib. 46. fit.; 
De Selut. & Liberat. We muſt remark, That a Man is ſuppos'd to have paid when he has tender'd, conſign'd, or depoſited 
what he owed ; ſo that if the Cred tor has refus'd to receive it, ſo much the worſe for him. The Reader may ſee the Decifons 
of the Roman Law, upon this Head, in M. Br1sson's Treatiſe De Solution. & Liberation. Lib. ii. pag. 408. & ſegq. Eli, 
Antrwerp. 1585. and in ſeveral Places of M. Noodt's Works, particularly in his Piece, De Uſur. & Fen. Lib. iu. Cap. xv. Oha, 
Lib. i. Cap. 30. 

+ See w - is ſaid Lib. 1. Chap. 1. F. 19. upon the Diſtinction of a communicable and incommunicable Power. 

3 As when one gives another a Garment, or a Cheſt, &c. to make, for it implies, that the Taylor or the Carpenter ſhould 
do the Work themſelves, or procure it to be done by ſome other of their Trade; unleſs it be expreſly agreed, That he who tal 
the Work ſhould do it himſelf, or there be ſome great Inequality between his own Ability and the other Workman's, what 
Aſſiſtance he uſes, Si cui locaverim faciend:m, quod ego conduxeram, conflabit habere me ex locato actionem. Digeſt. Lib. 19. fi. 1 
Locati conducti, &fc. Leg. 48. Irene. Inter artifsces linga differentia eft, & ingenii & nature, & doctrinæ, & inftitutionis. lin 
i navem @ ſe fabricandam quis promiſerit, wel Inſulam ædificandam, Feſſamve faciendam, & hoc ſpecialiter actum eft, ut ſuis ei f 

rficiat 3 fidejufſor ipſe ædiſicans, vel fam fodiens, non conſentiente flipulatore, non liberabit reum. Lib. 46. tit. 3. De lolut. 4 

iberat. Leg. 3. F 

4 If the pebtor does not at all conſent. Nec intereft quis ſolvat : utrum ipſe qui debet, an alius pro co, liberatur 0" 5 
alio ſolvente, fue ſciente ive ignorante debitore, vel invite eo gy fiat. The Reaſon is, ſay the Lawyers, becauſe he cn | 
better for the Perſon who is ignorant of what is done for him, than the contrary. Solvere pro ignorante & invito cuigut lil, 
cum fit jure civili conſtitutum, licere etiam ignorantis invitique meliorem conditionem facere. Digeſt. Lib. 46. tit. 3. De lola. 
liber. 53. 

s 145 ”= Roman Lawyers ſpeak in the Law, here quoted by our Author, What a Man pays in his own Name does ta 
free the Debtor, Dig. J. 5. fit. 3. leg. 31. Moreover, we ought to obſerve, that according to the Stile of the Roman Lawyt 
which is very ſuitable, and followed by our Author in this Place; the Terms, Debt, Creditor, Debtor, and Payment, do not 7 
reſpe& the Obligation of thoſe who owe a Sum of Money, or ſome other 'Thing capable of an Equivalent, but in . tho# 
Engagements which we may be under upon any other Account, as in a Contract of Hiring, or Truſting, &c. edits © 

llatione non hi tantum accifiuntur, qui pecuniam crediderunt, ſed omnes, quibus ex qualibet causd debetur. Digeſt Lib. 50. tit.! 2 
verborum ſignif. Leg. 11. Credendi generalis adpellatio eft : ideo ſub hoc titula Prætor, & de commodato & de pignore edixit 
cuicuspue ret adſentiamur alienam fidem ſecuti, mox recepturi quid ex hoc contracmu, credere dicimur, Lib. 12. tit. 1. De rebus du 
Ec. 1 1. Solutionis verbo ſatisfactionem quoque omnem arc ipiendam placet, ſolvere dicimus eum, qui fecit, — facere promiſi, lay 
tit. 16. de verb. ſignif. Leg. 176. See, 40%, Lib. 46. tit. 3. de ſolut. & liberat. Leg. 54. And Mr. Domat's Civil Laws u 
natural Order, Part 1. Lib. iv. Tit. 1. where he treats of all kinds of Payment. ; hl 

6 So the Law is, tem 4 reus ſolverit, etiam ii, qui pro eo intervenerunt, liberantur. Idem ex contrario contingit, I 7 
ſelverit; non enim ipſe fo liberatur, ſed etiam reus. Inſtitut. ubi ſupra, In omnibus ſpeciebus liberationum etiam acce/ſiont! 
rantur 3 puta adpromiſſores, hypothece, pignora : præterquam quod inter creditorem & adpromiſſores confuſione facta reus nes 
tur. Digeſt. 1 * tit. 3. De Solut. & Liber. Leg. 43. 

7 Sce Digeſt Lib. 17. tit. 1. Mandati wel contra, Leg. 29. & 40. 


Il. X 


if a Man pays a Debt for another with- 
9 ys being has Seeg, or baving his Order 
for it, can he recover what he has thus paid of 
his own Head? In which Caſe we muſt diſtin- 
im whether he made his Payment againſt the 
Ebert Will, or only againſt his Knowledge. In 
the former Caſe tis plain he cannot recover it; 
For how can any one impoſe an Obligation upon 
me againſt my Will, which ought to be founded 
upon Conſent ? But becauſe no Body is preſum'd 
to throw his Money away, we ought to conſider 
further, whether he deſign! d what he thus paid 
» as a Gift to the Creditor, or not: If he did; 
the Debtor is not concern'd in it: But if he did 
not deſign it as a Gift; we ought to ſuppoſe, 
that he did it to transfer the Creditor's Right and 
Title againſt the Debtor upon himſelf, And altho 
the Creditor, at the Payment, knew not of his De- 
ſign, but receiv'd the Money as paid in the Name 


CHae. XI. founded upon Compact may be diſſolved. [5 29] 


preſum'd to have made his Payment, in hopes it 
would have been acceptable to the Debtor. Upon 
which account the Roman Law allows him an * an 
Attion fer Buſineſs dene: But ſince the Debtor 
may put in his Exceptions, that it was not ac- 
ceptable to him, and that he is not willing to 
owe this other Perſon ſuch a Kindneſs, his beſt 
Way would be to + ſuppoſe that his Creditor has 
given up his Title to him, and to deal with him 
accordingly. But if a Man ſhould lay out any 
Expence upon another's Goods, without his 
Knowledge, he may keep the Goods as a 
Pledge till the Expences be repaid him, unleſs the 
Improvement is capable of being taken away from 
them. 

III. No Payment or Satisfaction of any Obli- 
gation ought to be made but to the Creditor him- 
ſelf, or whom he has order'd to receive it in his 
Name ; and if I pay another by Miſtake, 


of the Debtor ; yet if he who paid it cannot recover the Creditor's Title nevertheleſs ſtands good; but 
ir of the Debtor, the Creditor ought in Equity either then I may recover of the other what I thus paid 
to refund what he thus receiv'd, and ftill preſerve him “. The Creditor is here preſum'd to be ca- 
his Action againſt the Debtor, or elſe to give up pable of managing his own Concerns *, and to 
his Title to the other; eſpecially if he may be have a perfect Underſtanding of the Affair in 


V. L. 3. t. 5. De negotiis geflis, l. 43. & wt. 


1 Eſpecially if the Debt were not very lawful or clear. See Mr. Dow aT's Civil Laws in their Nat. Order. Part 1. 
Lib. 4. Tit. i. Sed. 3. F. 2. We may, alſo, conſult the reſt of that Title, where the whole Matter of Payments is handled. 
Mr. Trevor affirms, That this Maxim of the Roman Law has no Foundation in the Law of Nature; and that for two 
Reaſons. 1. That, bezauſe a Perſon pays for another againſt his Will, it no way follows he makes him a Preſent of the 
Money; for it may happen, that the Debtor, either thro' Paſſion. or for want of knowing his own Intereſt, may refuſe a 
Payment he will afterwards be glad was made in his Name. II. That Naturally whoever pays for another, tho' againſt his 
Will, aſſumes the Place and Right of the Creditor, and muſt be eſteem'd to have the ſame Power of coming upon the Debtor. 
Sec that Author's Notes on Pufendorf's Duties of a Man and a Citizen, Lib. i. Cap. xvi. Sect. 1. To this I anſwer, That the 
laſt Reaſon is of no Force, but ſuppoſing the to be true; unleſs the Creditor has expreſly (as he may do) transferr'd his 
Rights and Powers to him who pays for the Debtor: Bat this is out of the Queſtion, The Point then is to know, if in 
general there be a ſufficient Preſumption, that he, who pays for another againſt his Conſent, does it with an Intention to be 
repaid ; or, whether, even in that Caſe, he has a Right to purſue the Debtor he has freed. Now it is true, That Men do 
not eaſily part with their Money at mere Hazard, and therefore this cannot be eaſily preſum'd: But this here gives Room 
for a contrary Suſpicion. When we pay for any one againit his Knowledge, tho' it be for his Advantage (as muſt always be 
ſuppos'd) we may believe that he would conſent to it if he knew it, and, conſequently, be willing to reimburſe us for the 
Service we do him. But when the Debtor, knowing, and ſecing it, forbids us to pay for it, or expreſſes in any manner his 
Diſl/ke of our Office, upon what Ground Co we Lope to be repaid ? The more a Man is obſtinate otherwiſe, the more 
Ground we have to preſume that he has ſome particular Reaſon, which leads him, in this Caſe, to act contrary to his 
ulual Inclinations, Indeed, there are few People of this Character, or who would be willing to run ſo manifeſt a Risk. 
Thoſe who would thus diſengage a Debtor againſt his Will, ſhould be generous and friendly People, and in ſuch an eaſy 
Condition of Life, as to be able to confer ſuch a Liberality. Suppoſing nevertheleſs their Deſigns be only ta aſſume the 
Place of the Creditor, this can have no Effect on the Diſcharge of the Debtor. For beſides, that he may oppoſe many 
Reaſons about the Quality of the Debt, and the Neceſſity of Payment; it is ſufficient for him, after all, to lay : Why 45 
you concern yourſelf ? This is no Buſineſs of yours. You krow I declar'd that you ſhould not pay for me. And indeed there 
would ariſe great Inconveniences, if every one might thus officiouſly inſinuate himſelf in obliging People againſt their Will. Whoever 
therefore does it, is ſuppos'd to do it at his own Peril. The natural Interpretation here is, That he who pays for the Debtor againſt 
his Conſent, either deſigns to make him a Preſent of the Money, or, at leaſt, leaves it to his own Option, whether he will Pay it or 
not. I do not pretend to ſay, That the Debtor ſo diſengag'd, is always honeſtly, and in Conſcience diſpens'd from Reſtitution. But 
the Queſtion here relates to Law, and not to Equity. | 
But that is not to pay for another, and ſo this Caſe is nothing to the Purpoſe. 
5 3 The Author refers us to this Law, Cum pecuniam ejus nomine folveres, gui tibi nihil nandawerat, negot iorum geſtorum actio tibi 
| competit. Cum ca ſolutione debitar à creditore liberatus fit : niſi ft quid debitoris interfuit, eam pecuniam non folvi. Digeſt. Lib. z. 
tit. F De negotiis gefiis, Leg. 43. But there he only is ſpoke of, who pays without the Knowledge of the Debtor ; whereas = 
Author is treating of the Caſe where Payment is made againſt the Will of him whoſe Debt is acquitted ; for it is certain, as Mr 
HerTus obſerves, that by the Roman Law no Man could have an Action for Buſineſs done, againſt a Man for whom he has aid 
againſt his Will. See Digeſt. Lib. 3. tit. 5. De negotiis geftis, Leg. 8. F. 3. alſo, Lib. 17. tit. 1. Mand. wel contra, Leg, 6. 4 2 
Leg. 40. & Cod. Lib. 2. tit. 19. De negotiis geſtis, Leg. 24. Here is ſome Confuſion in the Senſe, which makes one ſuſpect tha the 
hor, or Printers, have left out ſome Words, if not a whole Sentence. See the next Note * Ee 
+ The Author ſhould have ſaid Againſt his Will, and his Prohibition, and he hath written unawares 
ger , , » , 0 187 
i:wuto ; or perhaps he put both the one and the other, if there be not a greater Omiſſion here, for the Word r 


?g21 in the next Sentence, and we cannot fee why the Author ſhould learly fi ſt iſtincti 
. y r paſs clearly from the firſt Member of the Diſtinction to the laſt, 
5 dee Lib. 4. Chap. 13. F. 13. 


6 TP . . . ka . a 
The Words of the Digeſts are, Solutam pecun iam intelligimus utique naturaliter, V numerata fit creditori. Sed & , jufſu ejus 


- mb vel creditors ejus, vel futuro debitori, wel etiam ei donaturus erat: abſolvi debet. Digeſt. Lib. 46. tit. 3.De Solutioni- 
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? The Words of the Digeſts are, Indebi omar ? F 
f. Ir 3 A re 2 Fa 28 quod omnino non debetur, fed & quod alii debetur, A alii folvatur, Di- 


So we cannot pay a Mi ithout th | 26 un . , , : , 
Wi. . , 5.1. 1 FSW OE * the Content of the Guardian; Pupillo 4 ine Tutoris Auctoritate non poteſt. Digeſt. Lib. 46. 
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hand, For otherwiſe it would be to throw Money 
away, rather than to make Payment of it. 

IV. Beſides, the very Thing muſt be paid that 
was bargain'd for, and not another * in its 
ſtead *; it muſt be paid entire, * not mangled ; 
not partially, nor piecemeal; at the Time and“ 
Place appointed; eſpecially if it be the Creditor's 
Intereſt to have it paid here rather than there, 
and at ſuch a Time rather than at another ; for 
the Time is part of the Price. Yet any of 
theſe Conditions may be ſuperſeded by a new A- 
greement, which the Creditor is ſometimes forc*d 
to comply with, through the Poverty or Knavery 
of the Debtor being willing to receive Part ra- 
ther than nothing, at another Place rather than 


By what Means Obligations 


accepts of -a * Pawn as Payment, or takes 


Book v. 


the Debt, and not his Servant or Steward. . 
out his expreſs Order. But if the Debtor's 4 
ard tranſacts with the Creditor, and com r 
for leſs than the whole, the Gain does = 
dound * to the Steward, but to his Maſter, , 85 
would be Theft and Purloining in the N 
after having compounded with the Creditor . 
—_ _ * whole Debt in his e 
and put what he got by Compoſition in hi 
Pocket. . 
The Creditor is ſuppos'd to be ſatisfied, if he 
Truſt till Payment be made, or if it be ſold ply 
the Price receiy'd in lieu of the Debt. And if x M 
owes Money by ſeveral different Bonds, and 7 5 


part, the Payment ought in Favour to be Ms 


to the moſt burthenſome . The Way which p; 
tellius took to pay his Debts was very ſcandalous. 
when he went to G he was ſo intangled, that * 
Creditors would ſcarce diſmiſs his Perſon upon an 
Security; who a little after, when he was made En. 
peror, and return'd to Rome, hid themſelves, But 


no where, and after the Time expired rather than 
never. Tho' ſometimes Equity requires that the 
Payment be put off and accepted in Parcels, when 
it cannot be perform'd immediately, or all at once. 
Thus the Athenians having made a Vow to ſacri- 
fice to Diana as many Goats as they ſhould kill 
Enemies, when they could not procure ſo many in 
the whole Country, they decreed to ſacrifice 500 he order'd them to be brought befor him, and tod 
every Year *. Sometimes too there is no other them, That be had reſtor d them Safety for their My. 
Way of ending the Suit, than by forcing the Debtor ney, and demanded back the Bonds and Inſtrument 


to pay an Equivalent, of Contract. 
*Tis manifeſt that the Creditor only can remit 


Vid. Martial, L. 6. Ep. 30. 
that of l. 105. of D. B. 46. tit. 3. De ſolution. &c. 24d to be obſerw d. 


ad ann. 69. | 


b Xenophon te avac. 7% Ker. p. 178. Otherwiſe concerning the Time of p 
« 7. B. ubiſupra, J. 1, 4,99. Al 


See the Law quoted above, Chap. 7. F. 1. Note 3. So that he who owes Money cannot, unleſs the Creditor agree to it, make 
over any Debt to him in Payment: Eum, à quo mutuam 4 1 ag in ſolutum nolentem ſuſcipere nomen Debitoris tui, conelli 
Juris ratio non permittit. Cod. lib. 8. tit 43. De Solution. Liberation. Leg. 16. See what has been ſaid Note 2, pag. 510, 
and 5. 6, 7. upon the ſeveral Species in which a Payment of Money lent, may be made. See Mr. Thom as:vs's Diſcourſe, D. 
pretio affefion. in res fungibiles non cadente, Chap. 2. f. 3, Tec. 

* Atleaſt, if (as the —.— Lawyers ſay) there be not any Ground to conteſt the other part of the Debt, for in this Caſe 
the Judge may and ought to oblige the Creditor to receive what the Debtor offers him without Prejudice to the reſt : 2uidan 
exiſtimaverunt, neque eum qui decem peteret, cogendum quinque accipere, & reliqua perſequi : neque eum, qui fundum ſuum diceret, parti 
duntaxat judicio perſegui. Sed in utraque cauſa humanius fucturus videtur Pretor, fi actorem compulerit ad accipiendum id, quod offera- 
tur : cum ad officium tejus pertineat lites diminuere. Digeſt. Lib. 12. tit. 1. De rebus creditis, Leg. 21. Moreover, as it ordinarily 
behoves the Creditor to be entirely ſatisfied, he is not obliged to be contented with part of Payment, unleſs it be otherwiſe agreed 
on, Quia ſxpe & ſolutio & exattio partium, non minima incommoda habet. Digeſt. Lib. 10. tit. 2. Famil. _—_— Leg. 3. Se 
Lib. 22. tit. 1. De uſuris, &c. Leg. 41. F. 1. Lib. 20. tit. 1. De pignor. & hypoth. Leg. 19. Finnius on the Inflitutes, Lib. 3. di. 
30. princip. Num. 5. & egg. 

3 The Words of the Digeſts are, Is gui certo loco dare promiltit, nullo alio loco, quam in quo promiſit, ſolvere, invito ſtipnlatort, pat. 
Digeſt. lib. 13. tit. 4. De eo, quod certo loco dari oportet, Leg. 9, | 

4+ The Time was one part of the Price. See Chap. 1. F. 10. above. Yet Payment may be made before the Time, a longer Time 
being granted ordinarily for the Advantage of the Debtor, that he may diſcharge his Debt with leſs Inconvenience to himſelf, Qud 
certa die promiſſum eft, wel flatim dari potefl : totum enim medium tempus ad ſolvendum promiſſori liberum relingui intelligitur, Digel. 
Lib. 46. tit. 3. De ſolut. & liber. Leg. 70. Yet ſometimes the Term is fixed for the Creditor's Benefit, and in that Caſe he puy 
refuſe Payment. See Digeſts, Lib. 46. tit. 1. De verb. oblig. Leg. 122. Gi 

Ss Mr. HERTIus 2 Digeſt. 17. Tit. 1. Mandati vel contra, Leg. 10. F. 3. Leg. 20. and Lib. 26. Tit. 8. De admin. 
ral ione & periculo Tutor. vel Curat. Leg. 58. princ. But in the laſt he treats of Tutors and Curators, who trade with ther 
Pupils Money, and in the two firſt of them who take upon them a Commiſſion freely, ſo that they cannot be applied, but by an 
Analogy or Accommodation, to what our Author ſays of them who are the Servants or Stewards of the Debtor, Miniſtri at 


Difgenſatores. ER 
Veluti fi quis pignus pro debito wendiderit Creditoris: evenit enim ut Gf ex vendite tollatur obligatio, E debiti. DiGEST. Lib. xx. 


Tit. iii. De Solution. &c. Leg. 44. See, alſo, Leg. xvi. and Note 3. pag. 535. 1 
7 That is to ſay, If, for Example, of two Debts one be contended and the other clear, the Acceptation ought not to - 
iven to the firſt, but the laſt. In like Manner Payment ought rather to be made of a Debt, which, if it be not diſcharged, v 
— ſome Trouble on the Debtor, or a Condemnation to Damages and Loſs, or concerns his Reputation, than of another -_ 
which the like Conſequences are not to be feared, and ſo of a Debt with a Security rather than without one; of a Debt which 
ow'd in his own Name, rather than where he is only a Security; rather of a Debt for which he has given a Pawn or a Mori, 
than upon a bare Promiſe : rather of a Debt for which the Time is come, than for that whoſe Time is not come rather of an o 
than new Debt; rather of a real and ſimple Debt, than of a Conditional. Quotiens quis debitor ex pluribus cauſis unum d un 
fotvit : eft in arbitrio ſolwventis dicere, quod potius debitum voluerit ſolutum : & quod dixerit, id erit ſolutum. Poſſum - - 
tam legem dicere ei, quod ſolvimus. Duotiens wero non dicimus id quod ſolutum fit, in arbitrio 7 accipientis, cui pot ius debito 45 
ceptum ferat, dummodo in id conſtituat ſolutum, in quod ipſe, fi deberet, efſet ſoluturus, i. e. in id debitum, quod non ef in N 
aut in illud, quod pro alio quis fidejuſſerat, aut cujus dies nondum wenerat. Et magis quod meo nomine, quam quod pro 4 ok, 
jufſorio nomine debeo, & potius, quod cum pamna, quam quod fine parnd debetur =———— porior habebitur cauſa qui —_— * 
infamia debetur gue ſub hypotheca, vel pignore contracta g vetuſtior contractus ante ſoluetur. Digeſt. Lib. 4%. . 


V. The 


De ſolut. & liberat. Leg. 1. 4. 97. 


4. 
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Cuae, XI. founded upon Compact may be diſſolved W 


: he Obligation is ſometimes releaſed by 
, e which is by oppoſing Debt to 
Debt, or when a Man ceaſes to owe me, becauſe I 
apparently owe him as much of the ſame Kind. 
For ſince as much (eſpecially in conſumable Com- 
modities) is the ſame, and where the Debts are mu- 
tual, if I receive, I mult immediately refund as 
much: Therefore to abridge ſuch needleſs Pay- 
ments, *tis moſt convenient for each Party to pay 
himſelf by retaining his own? 1 eſpecially ſince 
there is no Paying and Receiving without ſome 
Trouble in it : And it would be very imprudent 
in me to pay firſt when I need not do it, and ſo to 

ut it in the other's Power to be behind-hand in 
lis Payment to me * 

But this Compenſation does not take Place, but 
between thoſe who are Creditors and Debtors to 
each other; for if I have ſo much due to me from 
a third Perſon, I cannot obtrude that upon my 
Creditor for Payment, unleſs this Third and he be 
join'd in ſuch a Partnerſhip, as to have all their 
Obligations and Rights in common; for then their 
Goods may be look*d upon as one and the ſame 
Patrimony. Nay, if they be Partners in one Sort 
of Commodity only, * Compenſation will take 
Place, if one be my Debtor, and the other my Cre- 
ditor, for that Commodity; for ſo far they are to 
be eſteem'd the ſame Perſon. So, if I owe Money 
to him who is my Debtor's Heir; or, if the Cre- 
ditor of him whoſe Heir I am, is indebted to me, 
Compenſation may take Place. And thus I may 
oppoſe Debt to Debt, altho* my Creditor is againſt 
it; for with what Face can he demand me to pay 


him, when he declines paying me ? 


Since this Way of Compenſation cannot be put 
in Practice, but between thoſe who are mutually 


Py K 


in Debt to one another, it follows, that I cannot 
oppoſe to my Creditor what he owes another, 
5 whoſe Agent I am, without his expreſs Orders. 
For tho' a Man intruſts me with the intire Ma- 
nagement of his Affairs, I am not therefore to 
reckon his Things as my own, and by that Means 
make Compenſation for my Debts; for perhaps he 
had rather have another Man his Debtor than me. 
Nor if I truſt my Affairs to another, do I thereby 
take his Debts and Obligations upon myſelt ? Thus 
v. g. ſhould Caius enjoin me to exact his Dues of 
Seius, whoſe Debtor I myſelf am; neither can 
Seius, without Caius's Leave, compenſate his Debt 
with mine, and under that Pretence refuſe Pay- 
ment (for what has Caius to do with my Debt?) 
Neither can I take the Debt upon me inſtead of 
Seius. So one that is indebted to a Minor cannot 
make Compenſation of that which the 7 Guardian 
owes him : nor can the Guardian releaſe his Debt 
by oppoling it to that which his Creditor owes 
the Minor. 

On the other hand, if one, that is bound for ano- 
ther, be call'd upon for the Debt, he may oppoſe, 
by Way of Compenſation, not only what the Cre- 
ditor owes to him, but, alſo, what he owes to the 
1 Debtor; and this even againſt the Know- 
edge and Will of the Principal: For ſince the 
Creditor cannot refuſe ſuch a Compenſation from 
the Principal himſelf, why ſhould not the Surety 
have the Advantage of it? And it would not be fair 
in the Principal to be againſt it, ſince he is oblig'd 
bo repay what the Surety thus lays down for 

im. 
VI. But in conſumable Commodities Compen- 


ſation does not regularly take Place, but in thoſe of 


the? ſame Kind, and that too, not *till the Time 


The Word of the Digeſts are, Compenſatio eft debiti & crediti inter ſe contributio, Digeſt. Lib. xvi. Tit ii. De compenſationibus, 
Leg i. Si cauſa, ex gue compenſatur, liquida fit, & non multis ambagibus innodata, ſed poſſit judici facilem exitum ſui preftare, 


Cd, Lib. iv. Tit. xxxi. I eg. xiv, F 1. 


convertitur eb debitum proprium, velit compenſare, Digelt. de compenſationibus, Leg. xviii. $ 1. See alſo Leg. xvi, 128 & Cod. 
nentary, p. 361. B. This Deciſion ſhews the extravagant Subtlety of the Principles of the Reman Law. For to Judge 1. Rea- 
if he 


The Dizefts ſay Si quid a fidejufſe atur, agquiſiimum eſt eli - WI , 
, ere petatur, q iſh m eft eli gere fideju orem, quod i „ an uod reo debetur, compenſare lit : 
ſed & i utrumgue compenſare clit, audicndus a. 3 bid, Leg. iv. ee . L Beke s . L 


eunion of Obligation in diff p : 0 
Tha « Fat J in different Perſons, the Roman Law alſo authorizes Compenſation where two Perſons are regarded as one. 


and the Son, on the 


down, þ St cum filiofami.ias aut ſervo contracta fit ſocietas, & agat dominus wel pater; ſolidum per compenſationem ſervamus : 
vis, ft ageremus, damtaxat di petulis praflaretur, Sed fi cum filiofamilias agatur, an que patri debeantur, filius compenſar: 


mn generts & eadem bonitate ſolvatur. Digeſt. Lib. xii. Tit. ! 11 iii 
N a geſt. Lib. vii. Tit. i. De rebus creditis, &. Leg. iii. As to the Quantity, although 
0 3 be on each fide unecual, ſo that a Compenſation cannot be fully made, yet the Compenſation may — the Debt tek, 


ti mpore, 


cx quo ab utrague parte di betur, utique quoad concurrentes | gowns gjuſque ſolius, quod amplius apud alterum 4ſt, uſuræ do- 


1 y | of 


enlur, fe modb petitis carum Jabfijiit, Cod. Lib. iv. I it. xxxi. 
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530 By what means Obligations _ Hook v 


of Payment is come, or * paſt*; and therefore 

Things of a different Sort or Quality cannot be 

paid by Compenſation, as a Buſhel of Wheat for 

a Buſhel of Oats, or a Hogſhead of Rheniſb for a 

Hogſhead of Port Wine; nor Things of a dif- 

ferent Species, as this Horſe for that Ox; nor of 
a different Kind, as a Sheep for a Gooſe ; nor a 

Species for a Thing indefinite of the ſame Kind, 

or for an indeterminate Quantity, as Bucephalus 
for a Horſe, or a Veſſel of Oil. Yet the Roman 
Lawyers admit of Compenſation, where the Par- 
ticulars are not aſſign'd, but the ſame Sort and 
Quality is owing on each ſide, as if I had pro- 
miſed you a Horſe in general, and you happen to 
be Executor to one that leaves a Horſe to me in 
Legacy. But, yet even in the former Caſes, each 
Party may rate their Debt, and then pay them by 
Compenſation. And yet, where Debts are thus 
reciprocal, the Obligation is rather * ſuſpended, 
than taken away, by withholding what I owe ano- 
ther, till he pays what he owes me. But Work 
for Work, or Work for Goods, will not admit of 
Compenſation at the very Inſtant that it ought ro 
be perform'd; for that would fruſtrate the very 
End and Deſign of ſuch Contracts. 

But if cach Party releaſe the other, the Obliga- 
tion ceaſes upon another Principle, viz. Mutual 
Diſagreement, ſo, allo, if I ceaſe to be obliged, be- 
cauſe another, who ought firſt to perform his Part, 
omitted it, it is not by reaſon of Compenſation, 
but becauſe the Condition, upon which the Obli- 
gation was founded, does not appear. But if my 
Work has been neglected, by the Party that had 
undertaken it, I may rate it, and fo bring it into 
Compenſation. Nay, I can oppoſe to a Debt an 


equivalent Damage, or a Fine adjudged to me for 


any Injury done by my Creditor. But if two 
Perſons be at Law, and, while the Cauſe is depend- 


J. Lib. vii. D. B. t. 5 Grotius ve obſerves, Lib. iii. Ch. xix. 5 19. © Epiſt. 8 1. & de Binificins, Lil. i. 


Ch. iv, &c. 


ing, ſtrike up a Bargain, neither can 
Law-ſute, * the Charges of it, to 1 the 
v. g. ſuppoſe I am at Law with another ie 
Eſtate, and during the Sute ſell him a Houſe, b. 
cannot impute to me, as Payment, the Eſtate, o th 
Expences he has been at about it; for the Eft 
docs not as yet appear to be his, and the N. 
ture of the Thing ſhews, that the Bargain i 
made without any Regard to the Cauſe depend. 
ing. 

As for that Sort of Compenſation, which c, 
cels former Favours by ſubſequent Injuries — 
diſcourſes largely of it. So, alſo, equal Injuries 
may, by Compenſation *, be put up on both fd | 
provided the Right of the Magiſtrate be wk 
fringed. 

VII. The Obligation ceaſes, alſo, when the C. 
ditor, or he who has a Title to it, forgives it; for 
tis evident any Man may recede from his Own 
Right, and when the Right has been made oper 
to another, there, too, the Obligation ceaſcs u 
that other's forgiving it. And as at firſt I cannot 
ſtand obliged, if the other Party refuſes to accept 
of it; ſo neither can I continue bound, if he thinks 
fit to cancel the Bond. But this only in Cai: 1, 
Third Perſon is injur'd by it; for otherwiſe he 
alone cannot releaſe me, although I was imme. 
diately obliged to him only. 

This Releaſe is perform'd either expreſly, © 
tacitly; to the former belongs what the Rim 
Law calls Acceptilatio, an Acquittance or Di. 
charge, by which the Perſon acknowledged him. 
ſelf to have received what indeed he had not; 2 
alſo the * Stipulatio Aquiliana, which, by a Sort of 
Novation, brought the Debtor to Articles of A. 
greement, and then releaſed him by a Diſcharge; 
all which tedious Forms and Circumſtancesthe Lay 
of Nature knows nothing of, but makes the Ob- 


* 


—- — 


1 $o the Digeſts ſpeak, Quod in diem debetur, non compenſabitur, antequam dies vrnit, quanquam dari oporteat. Dig. Lib xt; 
Tit. xii. De compen/at. Leg. vii. "Theſe laſt Words, guanguam dari oporteat, obviate an Objection founded on the Subtlety of the 
Roman Law. For the Lawyers ſay, That though a Perſon ſhould engage to pay, only within a certain Time; yet the Obligation 
becomes full and entire from the Moment of the ContraQ ; ſo that, if through Error, the Perſon paid before-hand, he cou rat 
redemand what he had given. See Mr. NoopT's Commentary, p. 357. 

2 This is a Term borrowed from the Roman Law, which allows Retention in ſeveral Caſes, where the Things due on both ſic 
are not of a ſort. Sce Cujacivus's Obſervat, viii. 2. xv. 12. xviii. 10. Vinnius upon the [nflitutes, Lib. iv, 18. vi. U. 
actionibus, F 13. and Mr. NoopT's Probabilia Juris, Lib. iii. Ch. ix. | 2 

For Actions are not capable of being put in the place one of another, as Things are; they cannot be reduced to an qr 
reſpectively, ſo that it be all one to a Perſon, whether he do what he hath promiſed or not, provided he be diſpenſed _— 0, 

3 he hath promiſed in his Turn; and, likewiſe, it be indifferent to him either to receive the Thin itſelf which is cu, 


or give, 


or another of equal Value. So when any one engages to do any thing for us, we can depend upon nothing, 
vour always to evade his Engagements under a Pretence of ſome Compenſation due to him from us, and for w 


to get quit with us. 


+ The Digeſts thus ſpeak, Si duo delo malo fecerint, invicem de dals non agent. Digeſt. Lib. iv. Tit. iii. De dals ma 
Viro atgue uxore mores invicem accuſantibus, cauſam repudii dediſſe utrumgue pronunciatum eſt. ; 1d ita accipi debet, ut : : 
amba contempſerunt, neuter vindicetur. Paria enim debita mutua penſatione difſolvuntur, Lib. xxiv. Tit. iii. Leg. xxxix. It appe2* 
by the firſt Law, That if in an Exchange, for Example, I have given a blind Horſe, and the other hath gi 
we are quit. In like manner, If a Man hath ſtolen from another, and the other hath ſtolen from him again, th * 
be demanded from each other, provided that the Things ſlolen were of equal Value. Quotient ex maleficio eritur ain, 2 
ex cauſa furtivd ceterorumgue maleficiorum, fi de ea pecuniarie agitur, compenſatio locum habet, One: Lib. xvi. De comp 
nibus, Lib. x. $2. The other Law imports, That if an Huſband, being deſirous to be divorced r 
Behaviour, is accuſed by her, and convicted of the ſame Faults, or ſuch as are as contrary to conjugal Fidelity 
her for, neither of them may pretend to any Advantage to diſſolve their Marriage. This is uſt, but if Adulte! 
both ſides, the Woman's Crime affords a much ronger Reaſon for their Separation: See Ch. i. of the following! : 
not the ſame with Puniſhments inflited by the Laws, as with ſome pecuniary Fines laid on the Parties. When two br . 15 
committed a like Crime one towards the other, the Magiſtrate hath nevertheleſs a Right to puniſh them both. See Dig. 
xlviii. Tit, v. Ad ligem Ju iam de Adulteriis coercendis, Leg. ii. 5 4. & xiii. 5 5. 

5s The Law is, /tem per acceptilationem tollitur obligatio. Eft autem acceptilatio, imaginaria ſolutiq. Quo 
obligatione Titio debetur, fi id velit Titius renuttere, poterit fic feri, ut patiatur debitorem hac werba dicere: J Vis canal. 
habeſue acceptum? & Titius reſpondeat, Habeo, Quo gencre, ut diximus, tantum e folvuntur obligationes, gue No Face c 
on cæteræ, Inſtit. Lib. iii. Tit. xxx. $1. In Time however this became reduced to the Simplicity of the Law of 
Digeſt. Lib. xlvi. Tit. iv. De Accetilatonib. Leg. viii. $4. and Mr. NoopT's Treatiſe De Pais & Tranſact 


. A . t 
6 The Words of the Dige/ts are, E. autem prodita flipulatio, qua vulgo Aquiliana adpellatur, per quam eng obligation 
rerum obligatio in flijulatum deducatur, & ea per pay een. tellatur, Stipulatio enim Aquiliana reueval amici ob 


Ibid. § 2. 


ecauſe he'll erce- 
hich he will labour 
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there's nothing 


his Wife, for her ſcandal 
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ligation 


CHAP. 
ceaſe upon the bare Conſent of the 


ed . o ' 9 2 4 . 
the Obligation is preſum'd to be * re- 
mitted, if I deſignedly deliver up (not in Truſt, 
or ſuch like) the Inſtruments or Deeds, without 
which the Debt cannot be made out*; but if I 
have ſeveral Inſtruments, and each of them 18 
capable of proving the Debt, then * the Obliga- 
tion is not gu. uy to be cancelled upon the De- 
| one only. 
= bas whatthe Ronan Law obſerves, that by De- 
livery of the Deeds the Creditor is judged to enter 
tacitly into Com pact not to demand the Debt; that 
Nicety is unknown to the Law of Nature, which 
ſuppoſes the Obligation cancelled,not only by real 
Payment, but by the bare Remiſſion of it. 
The Obligation 1s ſuppoſed to be tacitly for- 
given, if the Creditor, + directly or indirectly, 
hinders the Diſcharge of it: Thus if I bargain 
with a Man to do any certain Work, and am my- 
ſelf to call upon him when I would have him per- 
form it, my not calling upon him is preſum'd to 
be a Releaſe, as is, alſo, my ſubſtituting another 
to do it for him. 
VIII. But as the former Methods take place, 
where one Party only is obliged ; ſo where both 
are concern'd, if nothing be yet perform'd, the 
Obligation may ceaſe upon each Party's eee. 
and receding from the Bargain *; for *tis natura 
that the contrary to that which cauſes the Obli- 
cation ſhould be capable of making it void, pro- 
vided it be not of ſuch a Nacure, as, when once 
contracted, never to be reſcinded ; for no doubr a 


2 Lib. ii. Tit. Xiv. Lib. ii. D. de Pais. 
Ch, xix, \ 14. 


Xt. founded upon Cumpaci may be diſſolved. 


$31 


poſitive Law may, in certain Caſes, forbid; that 


what has been once agreed upon ſhould be“ re- 


tracted, although nothing yet be perform'd in it. 
But if Part has been perform'd, and one Party 
done ſomething of his Duty, then *tis plaih 7 bare 
Diſſent is not ſufficient to take away the Obliga- 
tion; which, in this Caſe, cannot be cancelled, un- 
leſs he who perform'd releaſes the other, or has 
Amends made him ſome other Way“. 

IX. Moreover, an Obligation is releaſed, or 
rather broke off, by the Perfidiouſneſs of either 
Party, ſo that if one does not perform his Part; 
neither is the other obliged to make good his ©: 
For when a Man takes upon him any Duty, not 
abſolutely and gratis, but upon the Proſpect of 
the other's doing ſomething on his ſide, the Obli- 
gation to make good his Undertaking is only con- 
ditional, as if he had ſaid, PI do this, in caſe you 
will firſt do that; Now whatever is founded upon 
a Condition, falls of Courſe, if the Condition does 
not appear*. And therefore the ſuperſtitious Ex- 
actneſs of the Indian, if it be true; was more than 
he was obliged to; who, when another had taken 
away his Wife againſt all Right and Reaſon, would 
not however break off with him, becauſe he had 
taken a ſolemn Oath; that he would never, upon 
any Account, do = harm. But this ? holds only 
where the Non-performance lies on his ſide, who 
ought to perform firſt. How far, or whether the 
Fear, leſt; after I have done my part; the other 
ſhould not perform his, frees me from the Obliga- 
tion, has been diſcourſed of before*. 

But if one Party has perform'd in part; and the 


| b Y. Lib. lviii. D. de Padtis, ubi 17 . Gret. Lib. iii. 
41. Phileftr. Lib. iii. Ch. ix. de vita Apollon. Dani. B. iii. Cb. vi. 5 9. 


« + * . * 1 
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1 Whereas the Roman Lawyers affirm, That there is here a Difference between real Contracts, Contracts of bare Conſent, 


Contracts by Writing, and verbal Contracts, or Stipulations (ſee Ch. iii. f 6. above) there are none but the laſt, according to 
them, to which Acceptilation can be applied, as appears by this 5 of the Iaſtitutes, Quo genere, ut diximus, tantum ee ſoluuntur 
obligationes, que ix, werbis conſiſlunt, non etiam ceteræ. 
” See the Law of the Digeſts, quoted above, Lib. iii. Ch, vi. f 2. Note 7. 
3 Several able Lawyers are of another Opinion, and that with Reaſon, as Mr, HR tus ſaith; for they draw Conſequences 
from what hath been done, rather than what hath not, and they preſume, that every wiſe Perſon will not do any thing but will 
5 have ſome Effect, and they cannot ſee what he can propoſe to himſelf, who gives up an obligatory Note (ſuppoſing that there be 
ww, 1 good Proof that the Bill was fairly given up) but that every Man ſhould believe that the Creditor would forgive the Debt, unleſs 
f the = the con'rary can be made fully appear. But to this Preſumption we may oppoſe another equally ſtrong, which is, that Men 
ation do not eaſily part with their Money. And unleſs the Creditor had forgot that he had two Notes for the ſame Debt, or was igno- 
rot rant of it (which might happen if he was Heir to him who lent the — or had loſt one of the Notes (which might be the 
Caſe in the Fnd) I do not ſee why he ſhould keep a Note, which furniſhes him with no new Title to demand the Debt; or why 
be dhe Debtor, if he knows it, ſhould not require from the Creditor an expreſs Promiſe not to make uſe of it againſt him. Thus, 
Dy = unlethe Intention of remitting the Debt appear by Circumſtances, it ſeems, to me, that in the Caſe in queſtion, we may preſume, 
= that the Creditor has only given up a Paper that was uſeleſs to him. Mr. HzzT1vus, when he ſays, that a wiſe Man does nothing 
without ſome End, ſuppoſes the Point in queſtion. For the Caſe here is to know, whether the Creditor, in reſtoring the Note, 
pretends that it ſhall have any Effect of Right with regard to the Debtor's Obligation, of which it is a ſuperfluous Proof. 

+ In Effect, the Obligation can ſubſiſt no longer, after he, who is the Object of it, renounces the Right he had acquir'd by it. 
There is no need here of the Conſent of him who was ingaged: for, wen, - he ſhould refuſe the good Will of the Party who diſ- 
charges him; this laſt, not being bound to preſerve his Right againſt his Will; the Moment he renounces it (as is ſuppoſed) it 
vaniſhes entirely, and, conſequently, the Obligation with it. The Caſe would be different, if he ed an Unwillingneſs to 
quit it, unleſs the other ac his Renunciation : which does not frequently happen. Therefore it is in vain that Mr. Car- 
MICHAEL (in his Notes on the Abridgment of the Duties of a Man and a Citizen, Lib. i. Ch. xvi. $ 3.) makes what is neceſſary 
to contract an Obligation, equally neceſſary to cancel it. | 
80 the Inftitutes direct, Eæ obligationes, que conſenſu contrabuntur, contrarid voluntate diſlvuntur. Nam ſi Titins & Seius 
inter ſe conſenſerint, ut fundum Tuſculanum emptum Seius haberet centum aureis ; deinde re nondum ſecutd, id eft, neque pretio ſoluto 
neque funde tradito, placuerit inter eos ut diſcederetur ab ea 2 & wenditione, invicem liberantur. Inſtit. ubi ſupra, F 4. 

In Caſe of Marriage, for Example, when it is not conſummated : which was introduced into Practice through the falſe No- 
tions of the Fathers of the Church, and the Scholaftic Writers, See the Jus Ecclefiaſticum Proteflantium of Mr. Bonne, Lib. iv. 


Ch. i. \ ig, & ſeq. 
. 7 As if in a Bargain of Sale, the Buyer hath already paid for the Goods, and hath not received them, or the Seller hath de- 
livered his Goods, but hath not taken the Money. Sed non poterimus eadem ratione uti pot pretium ſolutum emptione repetita, cum poſt 
pretium ſolutum infectam emptionem facere non pyſſumus. Digeſt. Lib. xviii. Tit. v. De reſcindenda wenditione, &c. li. 46 
empirone, venditione, locatione, conduttione, cæteriſue fimilibus obligationibus, guin integris omnibus conſenſu eorum, qui inter ſe obligati 
ſunt, reced poſſe, dubium non eſt. Arifloni hoc amplius videbatur, fi ea, quæ me ex empto tibi preflare oporteret, from, &c, 
onſentiremus ne quid tu mibi eo nomine preflares, Lib. ii. Tit. xiv. De Pais, Leg. Ivii. See Mr. Noovr De Pais, Ch. xi. 
90 Av wes 0 onordas 8X of appar purer, A of es regol inv.rrs;, Not thoſe that defend themſelves, but thoſe who are the Aggreſ- 
's break the Truce. Thucyd. Lib. i. Ch. cxxiii. Edit. Oxon, 
— So the Law is, Nec adverſario tuo tram ſactione uti concedendum ef! ; niſi ea, que placita ſunt, adimplere paratus fit, Cod. Lib. ii. 
15 Ul. De Pais, Leg. xxii. Fruftra fibi ent oe poflulat ab co ſerwari, cui fidem @ ſe preflitam ſervare recuſat. Decretal. 
** Tit. ult. De regulis Juris, Leg. Ixxv. e know the common Maxim, Frangenti fidem fides frangatur cidem. 
We may add here, that the En agement is broke off only in favour of him who has kept his Word: for Perfidy can diſ- 
©"S2ge no Man, If therefore the I hing be yet poſſible, and we believe we can find our Account in the Execution of it, even 


202 
to do, 
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wen the Time agreed upon, we may force the unfaithful Contractor to it, without Prejudice to the Damages he is liable to for the 
reach of his Engagement, See GzoT1vs, Lib. iii, Ch. xx. F 38, and what I have ſaid above, Lib. iti. Ch. vi. $ 8. Note » 
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530 By what means Obligations 


of Payment is come, or * paſt*; and therefore 
Things of a different Sort or Quality cannot be 
paid by Compenſation, as a Buſhel of Wheat for 
a Buſhel of Oats, or a Hogſhead of Rheniſþ for a 
Hogſhead of Port Wine; nor Things of a dif- 
terent Species, as this Horſe for that Ox; nor of 
a different Kind, as a Sheep for a Gooſe ; nor a 
Species for a Thing indefinite of the ſame Kind, 
or for an indeterminate Quantity, as Bucephalus 
for a Horſe, or a Veſſel of Oil. Yet the Roman 
Lawyers admit of Compenſation, where the Par- 
ticulars are not aſſign'd, but the ſame Sort and 
Quality is owing on each ſide, as if I had pro- 
miſed you a Horſe in general, and you happen to 
be Executor to one that leaves a Horſe to me in 
Legacy. But, yet even in the former Caſes, each 
Party may rate their Debt, and then pay them by 


Compenſation. And yet, where Debts are thus 


reciprocal, the Obligation is rather * ſuſpended, 
than taken away, by withholding what I owe ano- 
ther, till he pays what he owes me. But Work 
for Work, or Work for Goods, will not admit of 
Compenſation at the very Inſtant that it ought to 
be perform'd; for that would fruſtrate the very 
End and Deſign of ſuch Contracts. 

But if cach Party releaſe the other, the Obliga- 
tion ceaſes upon another Principle, viz. Mutual 
Diſagreement; ſo, alſo, if I ceaſe to be obliged, be- 
cauſe another, who ought firſt to perform his Part, 
omitted it, it is not by reaſon of Compenſation, 
but becauſe the Condition, upon which the Obli- 
gation was founded, does not appear. But if my 
Work has been neglected, by the Party that had 
undertaken it, I may rate it, and fo bring it into 
Compenſation. Nay, I can oppoſe to a Debt an 


equivalent Damage, or a Fine adjudged to me for 


any Injury done by my Creditor. But if two 
Perfons be at Law, and, while the Cauſe is depend- 


2 , Lib. vii. D. h. :. 
Ch. iv, &c. 


b 4; Grotius well obſerves, Lib. 


Book v 
ing, ſtrike up a Bargain, neither can 
Law-ſute, 2 the Charges of it, to E the 
v. g. ſuppoſe I am at Law with another r 
Eſtate, and during the Sute ſell him a Houſe 15 
cannot impute to me, as Payment, the Eſtate, o: i 
Expences he has been at about it; for the kant 
does not as yet appear to be his, and the W. 
ture of the Thing ſhews, that the Bargain G 
made without any Regard to the Cauſe levy 
w_ 

As for that Sort of Compenſation, which Q 
cels former Favours by ſubſequent Injuries, ge x 
diſcourſes largely of it*. So, alſo, equal "eg 
may, by Compenſation *, be put up on both ſides 
provided the Right of the Magiſtrate be ith 
fringed. l 

VII. The Obligation ceaſes, alſo, when the Cx. 
ditor, or he who has a Title to it, forgives it; for 
"tis evident any Man may recede from his on 
Right, and when the Right has been made Over 
to another, there, too, the Obligation ceaſcs u 
that other's forgiving it. And as at firlt I carr 
ſtand obliged, if the other Party refuſes to accept 
of it; ſo neither can I continue bound, if he thin; 
fit to cancel the Bond. But this only in Cai: 1g 
Third Perſon is injur'd by it; for otherwiſe he 
alone cannot releaſe me, although I was imme. 
diately obliged to him only. 

This Releaſe is perform'd either expreſſy, © 
tacitly; to the former belongs what the Rim 
Law calls Acceptilatio, an Acquittance or Dil. 
charge, by which the Perſon acknowledged him. 
ſelf to have received what indeed he had not; 2 


alſo the * Stipulatio Aquiliana, which, by a Sort of 


Novation, brought the Debtor to Articles of A. 
greement, and then releaſed him by a Diſcharge, 
all which tedious Forms and Circumſtancesthe Lay 
of Nature knows nothing of, but makes the Ob- 


iii, Ch. xix. F 19. 


— — 


1 $o the Digeſts ſpeak, Quod in diem debetur, non compenſabitur, antequam dies venit, guanguam dari oporteat. Dig. Lb i. 
Tit. xii. De compen/at. Leg. vii. Theſe laſt Words, guanguam dari oporteat, obviate an Objection founded on the Subtiety of ti. 
Roman Law. For the Lawyers ſay, That though a Perſon ſhould engage to pay, only within a certain Time ; yet the Obligation 
becomes full and entire from the Moment of the Contract; ſo that, if through Error, the Perſon paid before-hand, he coals rot 
redemand what he had given. See Mr. Noopr's Commentary, p. 357. 

2 This is a Term borrowed from the Roman Law, which allows Retention in ſeveral Caſes, where the Things due on both he's 
are not of a fort. See Cujacivus's Obſervat, viii. 2. xv. 12. xviii. 10, FVinnius upon the [rfitutes, Lib. iv. Tit. vi. Dt 
actionibus, F 13. and Mr. NoopT's Probabilia Juris, Lib. iii. Ch. ix. | FE: 

For Actions are not capable of being put in the place one of another, as Things are; they cannot be reduced to an Eflirazton 
1 ſo that it be all one to a Perſon, whether he do what he hath promiſed or not, provided he be diſpenſed with, to do, 


or give, w 


at he hath promiſed in his Turn; and, likewiſe, it be indifferent to him either to receive the Thin * 
or another of equal Value. So when any one engages to do any thing for us, we can depend upon nothing, becauſe he'll ere 


itſelf which is due, 


vour always to evade his Engagements under a Pretence of ſome Compenſation due to him from us, and for which he will labour 


to get quit with us. 


+ The Digefts thus ſpeak, Si duo dolo malo fecerint, invicem de dels non agent. Digeſt. Lib. iv. Tit. iii, De die mato, Leg t 
Viro atque uxore mores invicem accuſantibus, cauſam repudii dediſſe utrumque pronunciatum eſt. 1d ita accipi dibet, ut ea lege ry 
amb NN neuter vindicetur. Paria enim debita mutua penſatione diſſolvuntur, Lib. xxiv. Tit. iii. Leg. xXxix. It appez”, 


by the firſt 


aw, That if in an Exchange, for Example, I have given a blind Horſe, and the other hath given me 2 lame o, 


we are quit. In like manner, If a Man hath ſlolen from another, and the other hath ſtolen from him again, there's nothing 0 

be demanded from each other, provided that the Things ſlolen were of equal Value. Ozotient ex maleficio oritur actis, . | 

ex cauſa Er ceterorumgue mal:ficiorum, fi de ea pecuniarie agitur, compenſatio locum habet, 1 5 Lib. xvi. De conpenſa 
ib. 


nibus, L 


Behaviour, is accuſed by her, and convicted of the ſame Faults, or ſuch as are as contrary to conjugal Fidelity as 


x. $2. The other Law imports, That if an Huſband, being deſirous to be divorced from his Wife, for her ſcandal 


thoſe he blams 
mitted 01 


her for, neither of them may pretend to any Advantage to diſſolve their Marriage. This is juſt, but if Adultery be com * 
both ſides, the Woman's Crime affords a much ſlronger Reaſon for their Separation: See Ch. i. of the following * 14 
not the ſame with Puniſhments inſlicted by the Laws, as with ſome pecuniary Fines laid on the Parties. When two * on 1 
committed a like Crime one towards the other, the Magillrate hath nevertheleſs a Right to puniſh them both. See Del. 


xlviii. Tir. v. Ad legem Juliam de Adulteriis coercendis, Leg. ii. F 4. & xiii. 5 5. 


5s The Law is, Item per acceptilationem tollitur obligatio. Eft autem acceptilatio, imaginaria ſolutiq. Q 
obligatione Titio debetur, fi id velit Titius remittere, potcrit fic fieri, ut patiatur debitarem hec verba dicere: = % cet. 
haksfue acceptum ? & Titius reſpondeat, Habeo. Quo genere, ut diximus, tantum ee ſoluuntur obligationes, que « y p 
von cetere, Inflit. Lib. iii. Tit. xxx. $1. In Time however this became reduced to the Simplicity of the Lare Sp” 
Digeſt. Lib. xlvi. Tit. iv. De Accetilatonib. Leg. viii. $4. and Mr. NoopT's Treatiſe De Pactis & Tranſat. n 


6 The Words of the Digeſs are, Eft autem prodita flipulatio, que wulgo Aguiliana adpellatur, per quam contingit, 
rerum obligatio in flijulatum deducatur, & ea per acceptilationem tellatur, Stipulatio enim Aguiliana reuevat 


Ibid. F 2. 


od enim ©x uri 
Ouod ego tibi itt, 
xe 


of Nation. . 


ut amt 
gation® 


omnes obl. 
. 100 


e Epiſt. 81. & de Benffciis Lil i. 


o 
3 
2) 
” 
7s 
CT % 
"a. 
* 
» © 
A. 
= 
_ 
I ſ 
8 


* * — nd —_ . * 3 * ' a p 
EUN IE TRY Lo Or EPR RR 
bs SE” n . 


the Obligation is preſum'd to be * re- 
red, if I deſignedly deliver up (not in Truſt, 
5 Inſtruments or Deeds, without 
cannot be made 2 3 if I 
al and each of them is 
— = proving the Debt, then * the Obliga- 
tion is not 9.4, 0p to be cancelled upon the De- 
| one only. | | 
" — what the 3 Law obſerves, that by De- 
livery of the Deeds the Creditor is judged to enter 
tacitly into Com pact not to demand the Debt; that 
Nicety is unknown to the Law of Nature, which 
ſuppoſes the Obligation cancelled,not only by real 
Payment, but by the bare Remiſſion of it. 
The Obligation is ſuppoſed to be tacitly for- 
given, if the Creditor, ? directly or indirectly, 
hinders the Diſcharge of it: Thus if I bargain 
with a Man to do any certain Work, and am my- 
ſelf to call upon him when I would have him per- 
form it, my not calling upon him is preſum'd to 
be a Releaſe, as is, alſo, my ſubſtituting another 
to do it for him. 
VIII. But as the former Methods take place, 
where one Party only is obliged ; ſo where both 
are concern'd, if nothing be yet perform'd, the 
Obligation may ceaſe _ each Party's diſſenting 
and reccding from the Bargain *; for *tis natural 
that the contrary to that which cauſes the Obli- 
cation ſhould be capable of making it void, pro- 
vided it be not of ſuch a Nacure, as, when once 
contracted, never to be reſcinded ; for no doubr a 


Lib. ii. Tit. xiv. Lib. ii. D. de Padis. 
Ch, xix. F 14. 


| v. Lib. viii. D. 4% Padtir, ubi 7 . Gret. Lib. ii. 
* In Phileftr. Lib. iii. Ch. ix. de vita Apollon. Tyanai. © B.iii, Ch. vi. 59. 


leſs he who perform'd releaſes the other, or has 
Amends made him ſome other Way“. 

IX. Moreover, an Obligation is releaſed, or 
rather broke off, by the Perfidiouſneſs of either 
Party, ſo that if one does not perform his Part; 
neither is the other obliged to make good his ©: 
For when a Man takes upon him any Duty, not 
abſolutely and gratis, but upon the Proſpect of 
the other's doing ſomething on his ſide, the Obli- 
gation to make good his Undertaking is only con- 
ditional, as if he had ſaid; 7! do this, in caſe you 
will firſt do that; Now whatever is founded upon 
a Condition, falls of Courſe, if the Condition does 
not appear*. And therefore the ſuperſtitious Ex- 
actneſs of the Indian, if it be true; was more than 
he was obliged to; who, when another had taker. 
away his Wife againſt all Right and Reaſon, would 
not however break off with him, becauſe he had 
taken a ſolemn Oath; that he would never, upon 
any Account, do any harm *. But this 9 holds only 
where the Non- performance lies on his ſide, who 
ought to perform firſt. How far, or whether the 
Fear, leſt; after I have done my part; the other 
ſhould not perform his, frees me from the Obliga- 
tion, has been diſcourſed of before“. 

But if one Party has perform'd in part; and the 


1 


* 


— 


obligationes, que ix verbis conſiſlunt, non etiam ceteræ. 
z See the [ 


from what hath been done, rather than what hath not, and they 


1 Whereas the Roman Lawyers affirm, That there is here a Difference between real Contracts, Contracts of bare Conſent, 
Contracts by Writing, and verbal Contracts, or Stipulations (ſee CG. iii. $ 6. above) there are none but the laſt, according to 
them, to which Acceptilation can be applied, as appears by this $ of the 1n/titutes, Quo genere, ut diximus, tantum ee ſolvuntur 


aw of the Digeſts, quoted above, Lib. iii. Ch, vi. $ 2. Note 7. 
3 Several able Lawyers are of another Opinion, and that with Reaſon, as Mr. HzxT1vs ſaith; for they draw Conſequences 
preſume, that every wiſe Perſon will not do any thing but will 


have ſome Effect, and they cannot ſee what he can propoſe to himſelf, who gives up an obligatory Note (ſuppoſing that there be 
good Proof that the Bill was fairly given up) but that every Man ſhould believe that the Creditor would forgive the Debt, unleſs 
the contrary can be made fully appear. But to this Preſumption we may 1 another equally ſtrong, which is, that Men 
do not eaſily part with their Money. And unleſs the Creditor had forgot that he had two Notes for the ſame Debt, or was igno- 
rant of it (which might happen if he was Heir to him who lent the Money) or had loſt one of the Notes (which might be the 
Caſe in the End) I do not ſee why he ſhould keep a Note, which furniſhes him with no new Title to demand the Debt; or why | | 
the Debtor, if he knows it, ſhould not require from the Creditor an expreſs Promiſe not to make uſe of it againſt him, Thus, | 
unleſs the Intention of remitting the Debt appear by Circumſtances, it ſeems, to me, that in the Caſe in queſtion, we may preſume, 
that the Creditor has only given up a Paper that was uſeleſs to him. Mr. HzzT1vs, when he ſays, that a wiſe Man does nothing 
without ſome End, ſuppoſes the Point in queſtion. For the Caſe here is to know, whether the Creditor, in reſtoring the Note, 
pretends that it ſhall have any Effect of Right with regard to the Debtor's Obligation, of which it is a ſuperfluous Proof. 
+ In Effect, the Obligation can ſubſiſt no longer, after he, who is the Object of it, renounces the Right he had acquir'd by it. 
There is no need h:re of the Conſent of him who was ingaged: for, 7 he ſhould refuſe the good Will of the Party who diſ- 
charges him ; this laſt, not being bound to preſerve his Right againſt his Will ; the Moment he renounces it (as is ſuppoſed) it 
vaniſhes entirely, and, conſequently, the Obligation with it. The Caſe would be different, if he ed an Unwillingneſs to 
quit it, unleſs the other ac his Renunciation : which does not frequently happen. Therefore it is in vain that Mr. Cas- 
MICHAEL (in his Notes on the Abridgment of the Duties of a Man and a Citizen, Lib. i. Ch. xvi. 5 3.) makes what is neceſſary 
| to contract an Obligation, equally neceſſary to cancel it. 
. 80 the Inflieutes direct, Ee obligationes, que conſenſu contra buntur, contrarid wvoluntate diſſolvuntur. Nam i Titius & Seius 
0 | nter Je conſenſerint, ut fundum Tuſculanum emptum Seius haberet centum aureis ; deinde re nondum ſecutd, id et, neque pretio ſoluts 
p neut fundo tradito, placuerit inter eos ut diſcederetur ab ea emptione & wenditione, invicem liberantur. Inſtit. ubi ſupra, F 4. 
In Caſe of Marriage, for Example, when it is not conſummated : which was introduced into Practice through the falſe No- 
_ * the ay of the Church, and the Scholaftic Writers, See the Jus Ecclefiaſticum Proteflantium of Mr. BonuER, Lib. iv. 
LY 15, eq. | 
. As if ina rag ax of Sale, the Buyer hath already paid for the Goods, and hath not received them, or the Seller hath de- 
ered his Goods, but hath not taken the Money. Sed non poterimus eadem ratione uti pot pretium ſolutum emptione repetita, cum poſt 
pretium ſolutum infectam emptionem facere non paſſumus. Digeſt. Lib. xviii. Tit. v. De reſcindenda wenditione, &c. ii. 46 
emplione, venditione, locatione, conductione, cæteriſſue fimilibus obligationibus, quin integris omnibus conſenſu eorum, qui inter ſe obligati 
ſunt, recedi boſe, dubium non eft. Arifloni hoc amplius videbatur, fi ea, quæ me ex empto tibi preflare oporteret, preftitiſiem, &c. 
conſentiremus ne quid tu mihi eo nomine preflares, Lib. ii. Tit. xiv. De Pais, Leg. lviii. See Mr. Noovr De Pais, Ch. xi. 
At wer 0) anode 8X, o a3 pur, an of ö re got z rrig. Not thoſe that defend themſelves, but thoſe who are the Aggreſ- 
nk bs 8 7 buys, Lib. i. Ch. cxxiii. Edit. Oxon. 
„ 29 We Law is, Nec adverſario tuo tranſattione uti concedendum eft ; niſi ea, lacita ſunt, adimplere paratus fit, Cod. Lib. ii, 
7 8 um. De Pactis, Leg. xxii. Fruſtra ſibi fidem quis poſtulat ab co 8 pd yo a ſe preflitam 3 — 4 Decretal. 
* 383 ult. De regulis Juris, Leg. Ixxv. e know the common Maxim, Frangenti fidem fides frangatur cidem. 
__ Fong add here, that the Engagement is broke off only in favour of him who has kept his Word: for Perfidy can diſ- 
— no Man, If therefore the I hing be yet poſſible, and we believe we can find our Account in the Execution o it, even 
wb © Time agreed upon, we may force the unfaithful Contractor to it, without Prejudice to the Damages he is liable to for the 
of his Engagement. See GroTivs, Lib. iii, Ch. xx. $ 38, and what I have ſaid above, Lib. ni. Ch. vi. $8. Note 8. 
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5 32 By what means Obligations Booky 


| be eſtabliſhed, makes here a tacit Condition or Exception, which obliges us not to judge of the Engagement of a People in a god), 


Contract happens to be broke off before Com- in the Subject Matter as would have 
pletion, how ſhall he have Right done him? In the Obligation, had it exiſted at the 3 * 
this Cafe we muſt diſtinguiſh according to the Va- it, will not be ſufficient to diſſolve it afte — 
riety of Circumſtances. For if I have perform'd provided the Party be not thereby render . 
what I ought, and the other refuſes to perform capable of performing it*. For; unleſs Provisan 
his part, I have a Right to force him to it by any had been made at firſt for ſuch Accid ey 
lawful Means: But if, after having perform'd Part, Right, which was irrecoverably given 
I begin to be tired, and negle& to make an End tinue firm, although, perhaps, the other 
of it, I cannot oblige that other to make any burthen'd by it. For he enter'd into Co 
Allowance for my imperfect Performance, *till freely and of his own accord, and may rh 
I finiſh the Whole according to the Agreement; {elf for not having foreſeen thoſe Inconyeni:. = 
nor can that trite Saying be objected here, that that might probably have been prevented. Th 
mo one ought ta grow rich at the Loſs of ano- when“ a People have given up their Liberti.. k 
ther, for no Regard is to be had to the Loſs which an Arbitrary Power, although afterwarc« * 
a Man by his own Fault brings upon himſelf . change their Minds, and ſhew a greater Inclns 
And if he whom it concerns to have my part of tion for another Form of Government, yet they 
the Covenant fulfilled, is the Occaſion why it is cannot therefore ſhake off their Allegiance, An 
not, it is the ſame thing to me as if it was ful- thus many, if they had known the Inconyerier,, 
filled. Nor if he ſhould afterwards repent of his of a married State, would never have embraces 
Breach of Faith, and be willing to compleat his it; who yet, having enter'd into the Bond, why. 
Contract, ſhall I be obliged to comply with it? ever happens, * muſt endure it. 1 
For one Violation entirely breaks off the Contract, XI. Time puts a 7 Period to thoſe Obligation; 
and frees the other from his Obligation; thus, which were limited to a Day; and if the Parties 
ſhould I hire a Servant for a Year, and pay him defire to have them continued, they muſt cove. 
his Wages beforehand, and, for no Fault of his, nant again de novo, which needs not always be 
ſhould turn him off before the End of the Year, done expreſly, but may ſometimes be tacitly per. 
I ſhould not be able to oblige him to return me form*d *. But ſuch an Obligation as is void afer 
part of the Wages proportionable to the Remain- ſucha Time, and yet has no room to exert it{c|fjn 
der of the Time. Nay, if each Party has per- before the Time expired, is abſurd : As if Ioul4 
form'd equally, yet even then, neither can break make myſelf indebted to you 1001. for three 
off the Bargain before the Time appointed: and Years, yet ſo as that you ſhall have no Right ty 
if one ſhould give back, the other would have a demand it before the Time be lapſed; for vain is 
Right to force him to compleat it; or to make as the Obligation that has no Effect before it expircy 
much Amends, as it was his Intereſt to have the nor leaves any behind it after. 
Compact exactly perform'd, 8 But it is another Thing, if I covenant, That, 
X. Obligations alſo expire, when the * Perſon, unleſs you demand it within the Compaſs of three 
in whom they are founded, changes3. Thus the Years, it ſhall not be due: For that will be a Co- 
Magiſtrate, having promiſed Protection to the dition annex'd to the Obligation, which not ap- 
Subject, is no longer obliged to it, than he conti- pearing, the Obligation will ceaſe. Thus 't 
nues in his Office: and the Subject, having ſworn uſual for a Surety to bind himſelf for ſuch a Term 
Allegiance to the Magiſtrate, is freed from the Ob- only, to oblige the Creditor to demand his Money 
ligation, if either he ceaſes to be a Subject, or the betimes, and while the Debtor is able to pay, lelt - 
other to be a Magiſtrate. But ſuch an Alteration otherwiſe he ſhould remain bound for ever“. 
2 Vide Lib. xiv. Tit. ii. J. 13. 5 ult. D. Lycati, &c. 


: The Words of the Digeſts are, Qui operas ſuas locavit, totins temporis mercedem accipere debet, fi per eum non fictit, quo minus 
operas pra ſtat. Digeſt. Lib. xix. Tit. ui. Locati, conducti, Leg. xxxviii. princip. See alſo Leg. xix. 5 9, 10. 

* See the next Chapter g 20. at the end. Mr. Hes T1vs quotes a Law here, in which it is ſaid, That if one make a Promiſe 
to any one to give ſo much, either to him or to another, and that other comes to be adopted, baniſhed, carricd into Slavery, 
or changes his Condition in any other Manner, the * r is null, as to him, becauſe it contains a tacit Agreement ot Con- 
dition, that he remains in the ſame State, Cum quis tibi aut Titio dari flipulatus fit, magis efſe ait, ut ita demum recte Titis ju 
dicendum fit, fi in eodem flatu maneat, quo fuit cum ftipulatio interponeretur. Cæterum frve in adoptionem, five in exilium irrit, al 
agua & igni ci interdictum, vel ſeruus fattus fit : non recte ei ſolvi dicendum, tacite enim ineſſe hac conventio flipulationt vid tur, Er, 
Digeſt. Lib. xlvi. Tit iii. Leg. xxxviii. But ſuch a Change of State hath no Connexion with ſuch a Promiſe, but by Reaſon of 
the Niceties of the Civil Law. ; 

So an Agent, after his Commiſſion is expired, is not obliged any longer to him, whoſe Affairs he before was engaged t0 
manage. It is the ſame with a Tutor or Guardian, in reſpect to his Pupil's Affairs. See Digeſts, Lib. xiv. Tit. wi. De ini 
toria Adtione, Leg. xx. Cod. Lib. v. Tit. xxxvii. De Adminiſtratione Tutorum vel Curatorum, & c. Leg. xxvi. and Tit, W,. 
Quando ex facto Tutoris, vel Curatoris Minores agere, vel conveniri paſſunt, Leg. i. Mr. HER TIVUs quotes theſe Laws. 

4 See what Mr. Bax LE ſays, in his Anſwer to the Queſtions of a Provincial, Tom. i. Ch. tx. upon this Queſtion, 
Gebhard Truchſes may juſtly take Poſſeſſion of the — of Cologne, ſince the Time he married? 

This cannot happen in the Life of the firſt Prince, unleſs he has exceſſively abuſed his Power, and, in that Caſe, he, from whom 
he holds it, hath a Right to put him out: but if, after ſome Generations, the Alteration of the State, or the Genius of the Nauon 
requires another Form of Government, why may not the People introduce it? The Publick Good, for whoſe Safety it is, or 0! htto 


with Relation to the Eſtabliſhment of a Sovereign Power, after the ſame Manner as we regulate the Engagements of private Perlous 
one to another. We ſhall ſpeak of the Grounds of my Aſſertion in another Place. | 


P- 4 TEE 

7 See Lib. vii. Ch. vi. H 15. following. This Author, in his Abridgment of the Duties of a Man and Citizen, Lib. i. * 

$ 7. adds this Reſtriction, Provided, that during the Time agreed on, be was in a Condition of requiring the Performance of the 5 
—— of the other Party. If he did not mean the ſame Thing as he does here, we muſt extend his Thought in the Mann” 


He would be ſo, according to the Nr. of the Reman Law, which eftabliſhed here one of the Subtleties moſt contre, * 
the Law of Nature. For the Lawyers had laid it down for a Rule, that of whatever Nature Obligations were, Time could 10” 


By Death thoſe Obligations expire, which 
were founded in the Perſon of the deceaſed ; for 
the Subject being gone, the Accident muſt neceſſa- 
rily follow, and the Performance be render' d im- 
poſſible in Nature. But yet in Japan the Bonzy 
erſuade Men, That thoſe who give them Money 
wo ſhall receive den. fold in the other World: And 
upon this Account give their Creditors a Note un- 
der their Hand, which they _ carefully, in or- 
der to be buried with them*. But generally the 
Obligation that lay upon the deceaſed is commu- 
nicated and continued to the Survivors ; and this, 
either when the Survivor takes it upon him, of 
his own accord to preſerve the Reputatibn of the 
deceaſed, or for other. Reaſons, or when, the 
Goods of the deceaſed being made over to the 
Heir *, the Incumbrances, alſo, goalong with them. 
But if a Man dies, and leaves not enough to 
ſatisfy his Debt, the Creditor's Action ſeems to 
die with him; for what can any one do to a dead 
Carcaſe 3? Though among the Egyprians, the Cre- 
ditors uſed to bury the Bodies of their Debtors in 
their Houſes, which afterwards the Heirs of the 
deceaſed, if they were able, redeemed and interred 
honourably. Among whom too it was uſual for 
the Children to pawn their Parents dead Bodies; 
but if they did not redeem them again, they were 
treated with the greateſt Ignominy, and after 
Death were denied Burial *. 

XIII. By Delegation a Man ſubſtitutes his Debtor 
to his Creditor to make Payment for him+*; or I 
make over to my Creditor the Debt another owes 
me: And here the Creditor's Conſent is neceſſary, 
but not the Conſent of the 5 third Debtor, whom, 


XII. 


a Vide Bern. Varen. de relig. Japan. p. m. 35. 
Hered. Euter pe. 


Char. XI. founded upon Compat7 may 2 difſotoed. 


$33 
in this Caſe, I can make over unknown to him; 
and againſt his Will: For 'tis the ſame Thing to 
whom a Man pays, but not the ſame from whom 
he is to demand a Debt. | 

XIV. There is no need to ſay much of Confu- 
ion; for ſince the ſame Man cannot be his own 
Creditor and Debtor, it follows, if a Man becomes 
Heir to his Debtor, his Action ceaſes, *not finding 
an 9 exert itſelf upon. 

* | 


. 7 Novation ſeems to belong peculiarly to 
the poſitive * Civil Law, and not to the Law of 
Nature and Nations; for old Obligations may be 
alter'd by Conſent of Parties, as — that the 
Loſs of a Thing, through the Delay of the Debtor; 
ſhould not be imputed to him; that no Penalty or 
Uſury be demanded for Delay, that Pledges be 
reſtored, Sureties releaſed, the Creditor, for the fu- 
ture, declaring himſelf willing to depend entirely 
upon the Credit of the De$7o#; but thoſe that 
deal according to the Simplicity of the Law of 
Nature, need not here ſuppoſe a new Obligation 
ſuper-induced upon the — for indeed no- 
thing is here tranſacted, but only the Creditor gives 
up Part of his Right; or ſeveral Pretenſions are 
blended into one: But that one Action ſhould en- 
joy one Privilege more than another, is entirely 
owing to ſomeꝰ poſitive Law; for in the Law ot 
Nature thoſe Things that are equally due, may 
be equally demanded: But, as for what the RO. 
man Law delivers concerning ſuch a Novation as 
is got by a Conteſt at Law (and which they call 
neceſſary, as they call the other voluntary) may be 
applied in ſome Reſpects to the Law of Nature 
for he that“ caſt his Adverſary, has an Action 


d Vide Died. Sic. Lib. i. Ch. xcii, xciii. Lucian. de luctu, p. 306, 307. 


* See Lib. iii. Ch. i. 


Lib. xlvii. Tit. x. 


1 Vide Val. Max. Lib. ii. Ch. vi. F 10. and Pomp. Mel. Lib. iii. Cb. ii, ſays of the Old Gauls; The Management of their 
Concerns, and the Demand of their Debts were put off to the other World. 

$ 11. and Lib. iv. Ch, x. F 13. above. | | 

3 To which the Law of Solo has Regard, which forbids us to ſpeak ill of the Dead; Vid. Plut. Solon, p. 189. Vid. 
Lib. i. 5 4, 6. and Lib, xxvii. D. de injuriis, &c. | 

+ Delegare «ft vice ſua alium reum dare creditori, vel cui jufſerit. Digeſt. xlvi. Tit. ii. De novationi bus, & delegationibus, Leg. xi. 
| 5 It is by the Roman Law, Delegatio debiti, nifi conſentiente, & fltipulante promittente debitore, jure perfici non poteſt, Cod. 


Lib. viii. Iit. xlii De Novar. & Del:gat. Leg. i. But our Author puts another Senſe upon the Term Delegatio, than the 
Lawvers do; for he underſtands by it, the Tranſlation or Reſignation of a Debt, which in the Roman Law is looked upon as a 
kind of Sale, which a Man may make without the Conſent of the Debtor. Nominis autem wenditio, & ignorante, & invito eo, ad- 
verſus quem attiones mandantur, contrabi ſolet. Cod. ibid. See alſo what Mr. HzrxT1ivus ſays here, and Mr. WEBER, Profeſſor 
at Giz//en, in his Notes upon the Abridgment, De Offic. Hom. & Civ. printed in 1710. Lib. i. Ch. xvi. 59. Mr. Guxp- 
LING (in his Ju Natur. 2 Edit. Ch. xxiii. } 104.) takes the Part of our Author, and that juſtly, if we may judge by the Law 
of Nature, As for the Reſt, the Thing is of no Conſequence ; and our Author would have done well to have inform'd the Rea- 
der, that he took the Word Delegatio (as he might have done) in a Senſe a little different from that of the Roman Lawyers, in 
order to avoid being charged with not underſtanding their Principles. 

* So the Digeſts affirm, Additio Hereditatis nonnunguam jure confundit Obligationem, veluti fi creditor debitoris wel contra debitor 
creditoris adierit Hæreditatem. Digeſt. Lib. xlvi. Tit. iii. De ſolution. & liberat. Leg. xcv. f 2. The Confuſion happens there, 
” where Right and Obligation meet, and, joining in the ſame Perſon, vaniſh by that means.” The Examples produced by Mr. 
HzzTrus to ſhew that the Notion of Confuſion is of a more large Extent, concern only the Deciſions of the Roman Law, about 
which we may conſult Mr. TiT1us's Jus privatum Romano-Germanicum, Lib. v. Ch.xvi. $ 9. And beſides, our Author was 
not oblig'd to ret ite here all the Caſes in which the Right or Obligation might be extinguiſhed by a Reunion in the ſame Perſon. 

The Roman Laws mean by it, an Act by which the Creditor and Debtor, without any new Cauſe, change the Nature of a 
Debt, by adding ſome new Obligation to the old. Nowatio eſt prioris debiti in aliam obligationem, vel civilem, vel naturalem, 
transfuſio atque tran/latio : hoc eft, cum ex præcedenti cauſa ita nova conſtituitur, ut prior perimatur. Novatio enim d novo nomen ac- 
1 & & nova oblipatione. Digeſt. Lib. xlvi. Tit. ii. De novationibus, & delegationibus, Leg. i. | 
. * Mr. Tirius, Obferw. 415. on Puffenderf, maintains the contrary ; for he ſays, That Novation, as every other lawful Act, 
1s made by the mutual Conſent of Parties, and in Conſequence of that Liberty which all Men naturally have, to determine and 
change, as they ſee fit, their Engagements one to another. See what Mr. Hex T1vs ſays about it. 

As in the Concurrence of ſeveral Creditors, or of different Perſons to whom the ſame Thing has been mortgaged ; about 
which there are many Deciſions in the Roman Law much conteſted among the Interpreters. See Dige/t. Lib. xx. Tit. iv. Qui 
ethers in pignore, & c. Leg. xlii. Tit. v. De rebus auctoritate judice poſſidend. with the Commentators on this Title. Our Author 
2 here of privileged Aetions ; becauſe one of the principal Effects of Newation, according to the Roman Law, is to deſtroy the 
— 4 - 2 by hanging = W a" N N A, eſt. 2 xIvi Tit. ii. De novation. Leg. xxix. But 

ight have taught our Author, that ſuppoſing Things regulated thus, by ſome Civil Law; the Alterati 5 
3 according to the Law of Nature, may null ney: Me — confiderable Effeds. : _— 

In the Digefts, Aliam cauſam (ge novationis woluntarie, aliam Judicii accepti, multa exempla oflendunt. Digeſt. ubi ſupra 
$ *X1x. This does not change the Nature of Ob/igation, and ſo far from extinguiſhing the Benefits and Advantages the Parties 
15 Sk —_— * 2 2 re See the Interpreters upon this Title. 

; icati actio. e public eems to require (and in Effect does require it) that the Sentence of the lud 
1 = founded upon Truth, whether it be really ſo or not. Res judicata 7 Veritate accipitur. Digeſt. T4 * * 2 
4. — Leg. xxv. Therefore it is never repealed but for very ſtrong Reaſons, which the Laws themſelves determine: al- 
mo ws to the Sovereign the Right of interpoſing his Authority on extraordinary Occaſions. See a learned and curious 
le of DIDbIER HEN AUIL PD De rerum judicatarum auctoritate, publiſh'd at Paris in 1640. This however gives no Right in 


onſcie i . : ; : 
N Warr he rg or may eaſily know, that he wy gained his Cauſe unjuftly, See what I have ſaid upon Grotius, 
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Of Interpretation. 
againſt him for what the Court adjudges, let the that be as it will, after the War is at End 


Merit of his former Cauſe be what it will: So the firſt Pretenſions may be demanded 
when any Controverſy is decided by War, let that which was determined by the Peace! 


Bo OR V. 


» not only 
but, alſo, 


Jo theſe ſeveral Ways of being freed from an Obligation, our Author might have added another, wiz. When a Thins un: 
was due in Specie, as our Lawyers ſpeak, ſo that it cannot be diſcharged by an Equivalent, is deſtroyed, without s Which 
any Delay in — The Roman Law gives an Example of a Slave who dies before we 
Hands of him to whom we promiſed him, or to whom he was bequeathed, by a Perſon to whom we becomes Heir. 
causã, aut ex flipulatu hominem certum mihi debeas, non aliter poſt mortem ejus tenearis mihi, quam fi per te fleterit, | 


Debtor, or by 


eum mihi dares: quod ita fit, fi aut interpellatus non dedifii, aut occidiſti eum. Digeſt. Lib. xlv. Tit. i. De verborum 
Leg. xxiii. ſee alſo 1xxii. F 1. and Ixxxiti. $ 7. and Cod. Lib. iv. Tit. ii, Si certum petatur, Leg. ix. and the Fu privatum Nas 


Germanicum, by Mr. Tir ius, Lib. v. Ch. xvi. 


CHAP AL 
Of the Interpretation of Comracrts and Laws, 


1. The Reaſon of the Order. 

11. The Neceſſity of a right Interpretation. | 
111. The Words are ordinarily to be underſtood ac- 
cording to the common Uſage. And 

iv. Words of Art according to the Art. 

v. Conjecture is ſufficient, when Words are dubious. 

vi. Or ſeem to contradift one another, 

VII. Conjectures muſt be taken from the Matter 
treated on. 

viii. From the Effect, or 

ix. From the Coherence, Original, and Place. 

x. How the Senſe may be gathered from the Reaſon 


of them. 
x1. Some Words have both a large and ftrift Signi- 
fication. 


X11. Some Things are favourable, others odious. 


X111. Rules are to be made from theſe Diſtinctions. 


IJ. OO much for Pa#s in general, and partly in 

8 particular; let us now proceed to the Inter- 
pretation of them, for fince in all Obligations cer- 
tain Signs are made uſe of to expreſs the Minds 
of the Partics, and the Laws and Heads of the 
Contract; and ſince theſe Signs may ſometimes 
be taken in different Senſes, tis highly neceſſary 
to have ſome Rule to find out that which is true 
and genuine, Now although we deſign to treat 
hereafter of thoſe Pa#s which preſuppoſe civil 
Government; and * moſt of what we have to ſay 
upon this Head has Relation to ſuch an Eſtabliſh- 
ment; yet ſince it would not be ſo convenient 
either to divide the Matter, or to reject the whole 
to the End of the Book, it will not, I hope, be 
thought ſo much againſt Method to treat of all 
together in this Place, as Grotius has done be- 
fore me, who has handled this Subject with the 
utmoſt Nicety. 

II. If then we conſider for what End Obligations 
are made, we ſhall find that every Man is bound 
to that which he intended, when he enter'd into 
the Obligation. It is here ſuppoſed that he enter*d 
into it freely, and of his own accord, and that 
the Matter is ſuch as he lay under no Conſtraint 


to perform it otherwiſe: And therefore I do not 


of it, in that Senſe which the right Interpretatin 


— 


any Fault of the 
Put him into the 
Si er Aga 
ſuominus wits 60 2 
oblig ationibu, 


xiv. An 8 of Two who came to the Coal ti 
gether. 

xv. How this Order is to be interpreted. No Mn 
muſt wage War without the Command of 
another. 

xv1. Of theſe Words, Carthage ſhall be free. 

XVII. A Conjetture when a Law muſt be enlarged, 

xvIII. Of Tricks to evade a Law. 

xix. A Conjecture when the Law ought 10 be re. 
ftrained upon the Account of ſome Dife in 
the Will of the Lawgiver. 

XX. An Obſervation upon this Conjecture. 

xxl. Or upon the Account f ſome Accident incor 
ſiſtent with his Will, as where it is tithe 
unlawful, 

XX11. Or too grievous in Reſpect of the Performance, 

xxIII. hat if two Laws are contrary one to auther, 


ſee how a Man can poſſibly be obliged farther than 
he himſelf intended; in this Senſe is that of (i- 
cero to be taken, In Obligations Regard is ts be 
had not ſo much to the Expreſſion as to the Intent i 
the Party. 

Farther, fuch is the Nature of Man, that his 
internal Actions are not, in themſelves, viſible to 
another, and may differ from his external Signs 
and Actions: And yet we lie under a Neceſſity to 
diſtinguiſh clearly what every Man is obliged to, 
or what may lawfully be demanded of him; for 
there would be no ſuch Thing as Obligation, if an 
one might free himſelf, by affixing what Senſe he 
pleaſed to his Signs, and by pretending that he meant 
different from their true Signification. And 
therefore right Reaſon dictates that he, to whom 
the Obligation is made, ſhould havea Right tocom- 
pel him, from whom *tis due, to the Performance 


of the Signs made uſe of imports. For thougt 
the Man himſelf is chiefly concerned in what it 
meant, yet others muſt act by Signs ; for elſe de 
Matter would be to no End or Purpoſe, which, i 
Morality, is abſurd. Conſonant to this was Us 


a Lib. ii. Ch. xvi. , | un 


The Original is here obſcure, the Word Plerague ſeeming to refer to Paforum, and ſo it ought to be rendered, The mol of ex 
Pad,; but then his Words are not true, for Laws are not properly Pact, as our Author proves, Lib. i. Cb. vi. 52. and ped Ar 
trary appears in this Chapter, for the Rules here laid down may be applied as well to Pas as Laws. As for the Reſt, 1 ley 
thors, who have given, in their Way, Syſtems of the Law of Nature, improperly baniſhed this Interpretation; under l. not , 
that general Rules belong only to Logic and Criticiſm. But the Application of theſe Rules is too important, and uſeful, 1 of c 


merit Attention; ſince they ſerve as a Foundation to thoſe particular Principles, which are to guide us in ſo 20 — 


Caſes, as the Laws offer to our Examination. Beſides, — are abſolutely neceſſary to diſtinguiſh Agreements an "te bo 5 
certain arbitrary Interpretations, which the Lawgivers eſtabliſh and authorize, upon Preſumptions, lometimes, very rem 1 
Truth. SY Bt a 

2 Cicero's Words are, Semper autem in fide, quid ſenſeris, non quid dixeris, eft cogitandum. De Offic. Lib. i I Ms 16, 4 


theſe Words are a Part of a large Paſſage, which is neither found in the moſt antient Editions, nor the moſt P 


nuſcripts. 


old 


CAP. XII. 


ſed in making Leagucs, Sine dolo malo, 
1 gs + "bodi rectiſſime intelletla funt , With- 


utique ea 
3 any fraudulent Defign, according * to the Senſe 


„ the Words at preſent bear. | 
_—_ End 21 Deſign of Interpretation is, to 


Intent of the Man from moſt probable 
oo 1105 EE are of two Sorts, Words, and 
other Conjetures, which may be conſidered ſe- 
parately, or both together“. ; 

III. As for Words, the Rule is, Unleſs there 
be reaſonable Objections againſt it, they are to be un- 
derſiood in their proper and moſt known Signification 
not ſo much according to Grammar, as ta the general 
Uſe of them **. ; 

When Tiberius had uſed a Word which was not 
Latin, Capito ſaid, that, in Honour of the Em- 
cror, it ought to paſs current for the future, al- 
though nobouy before him had made uſe of it: 
But one Marcellus replied, That Ceſar might, if 
he pleaſed, naturaliæe Men, but Words be could net. 
Procopius* having ſaid, That the Emperor had raiſed 
au Army partly among his own Srbjects, and partly 
among the Allies, ſubjoined, That formerly, by the 
Name of Allies, were meant only the Barbarians, 
who were not Slaves; for they were never conquered, 
but had obtained the Privilege of Citizens, with 
Arms in their Hands, and vere ſo called ſrom the 
Alliances which they made. But now there is none 
but may have a Title to this Name: The Way of ihe 
World is not to keep Words ſtrictly to that Senſe 
which they did originally bear; for Men change at 
Pleaſure the Things themſelves, little regarding by 
shat Names they were firſt called ©. The Locrians ®, 
arriving at the extreme Part of Calabria, found 
that Country poſſeſt by the Sicilians, who alarmed 
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$35 
with their unexpected Arrival, received them, and 
ſtruck up a League in thele Words, That the 
Locrians ſhould preſerve an Amily with the Sici- 
lians, and permit them to enjoy the Country in com- 
mon with them, as long as they ſhould tread upon that 
Earth, and wear thoſe Heads upon their Shoulders. 
Theſe Terms being agreed upon, the Locrians 
came to take the Oath, having firſt put Earth in 
their Shoes, and faſtened the Heads of Garlick 
upon their Shoulders, ſo as not to be ſeen, But 
when they had taken the Oath, they threw the 
Earth out of their Shoes, and the Heads of the 
Garlick from their Shoulders, and watching their 
Opportunity, fell upon the Sicilians, and drove 
them out of the Country. The Bweetians*© made 
a League with the Spartans, and one of the Ar- 
ticles was, That they ſhould deliver up Panaum ; 
which they indeed delivered up, but firſt demo- 
liſhed it. 

Leucippus * having borrowed of the Tarentines 
the Uſe of a Place for a Day and a Night, and not 
being willing to reſtore it, when they demanded 
it by Day, he put them off to the next Night; 
and when by Night, to the next Day. 

When Mahomet took Zubœa, he told a certain 
Perſon that his Head ſhould be ſafe, but immedi— 
ately cut his Body aſunders. 

A petit Prince of the Indies fled to the King of 
Perſia for Protection, and when his Sovereign de- 
manded him, by his Ambaſſador, the Per/an, du- 
ring the Audience, order'd him to be put in a 
Baſket, and hung upon a Tree, and then denied 
that he was upon his Lands. Thus a certain 
Perſon denied poſitively that he had laid Hands 
on a Pricſt, for he had only cugdelled and e kicked 


a Uſus, quem penes arlitrium oft & jus & norma Ieguendi. Hor. V/ is the true Standard of Speaking, Words are like Money, none 


evill paſs but what has the pullic Stamp upon it, Quint. Inſtit. Orat. Lib i, Ch. vi. 
ficatien of the Nord Sophiſter, in Proceſs of Time, changed like Money, Themiſt. Orat. 23. 
f Strabo, Lib. vi. p. 183. Edit, Genev. 


e Thucyd. Lib. v. Ch. xlii. Edit. Oxon. 


d Hift. Vandal. Lib. i. " The Signi- 
4 Polyb. Lib. xii. Ch. iv. 
g Olcarius, Lin. Perſ. Lib. iv. Ch. xxx. 


* 


1 This well expreſſed, ſaith the Author after Gxortus, in the Form of the Treaties of the antient Romans, Ut illa palum 
prima f eſtrema, ex illis tabulis cerdve recitata ſunt, fine dolo mals, utique ea hic hodie rectiſſimd intellecta ſunt, illis Lrgibas Populus 


Tit. Liv. Lib. i. Ch. xxiv. 


Romanus prior non deficiet. 


2 That is to ſay, So that the Conjectures be drawn hither from the Words alone, or ſomething contained in them. 
3 The Author ſuppoſes that ſuch as interpret CompaQts and Laws, ſhould underſtand the general Rules of Criticiſm, which are 


abſolutely neceſſary to diſcover the Senſe of all Sorts of Words, whether delivered by word of mouth, or written. Such as theſe 
Maxims, for Example, 1. To underſtand a Man, who ſpeaks not difiin&ly, or has an Impediment in his Speech, we muſt be ac- 
cuitomed to hear him. As, alſo, to decypher a Deed, we muſt learn to read the Writing of him that made it; but this is not al- 
ways ſufficient, becauſe through Diſtraction, or ſome other Impediment, we may pronounce aright, in a Manner very different 
from our Thoughts : and, in that Caſe, we muſt judge by Circumſtances. Whereupon the R:man Law determines, that if a Man 
ſpells a Syllable wrong, and ſays in his Will, I affranchize my Slave Cx AT Ixus, inſtead of Cratiſtus, who was the only Slave he 
had, this laſt ſhall have his Freedom according to the Will of the Teſtator. Qui habebat ſervum Cratiſium, teſtamento ita cavit ; 
Servus mens Cratinus liber elo. Quæro an 72 Cratiſtus ad libertatem perwenire poſſit, cum teſtator ſervam Cratinum nom habeat, 
fed hunc folum Cratiſtum? Riſpondit, nihil obelſe, quod in Hyllaba erraſſet. Pigel. Lib. xl. Tit. iv. De manumiſſis teſtamento, 
Leg. liv. princip. Mr. Twomas1us, Habit. Turiſpr, Divin. Lib. ii. Ch. xii. $ 22. cites this Example. He alſo obſerves in $ 25, fol- 
lowing, I bat the Emperor Zuſtinian, Cod. Lib. i. Tit. xvii. De weteri Jure enucl. Ec. forbids with Reaſon, (Leg. i. F 13. Leg. ii. 
22. Leg. iii. f 22.) to uſe ſhort Hand in copying out Laws. And it were to be wiſhed that none had tranſereſſed his Prohi- 
bition, 2. We ought to be well acquainted with the Language of him that ſpeaks or writes. 3. We ſhould know his Style, and 
the Style of the Time in which he ſpoke, or wrote. 4. We ought to be acquainted with the Opinions and Cuſtoms to which he 
alludes. 5. We ſhould endeavour to diſcover his Sentiments and Diſpoſition, his Character, his Capacity, End and Intention. 
6. We ſhould ſee if the Deed be not forged, nor any thing fraudulently added or retrenched ; if there be no Fault crept into the 
Vi riting, either through the Miſtake of the Author, or the Negli ence or Ignorance of the Copier. For, to bring an Example of 
tle laſt Caſe taken out of the Roman Law, © if the Clerk of q, ks hath falſly copied out the Heads of a Contract, it ſhall 
not tend to the Prejudice of him upon whoſe Account it is made.” Si /ibrarius in tranſcribendis flipulationis verbis erraſſer, 
mil nocere, guominus & reus, & # dcjrffer teneatur. Digeſt. Lib, i. Tit. xvii. De diverſis Regulis Juris, Leg xcii. 7. We muſt 
underlland the Matter which is treated of. 8. Laſtly, There are a great Number of other Circumſtances which ought to be minded 
and ſome of which are ſet down a little lower by our Author, but which may be better diſcovered by Uſe, and by reflectin upon 
particular Cafes, and upon every Paſſage, than by general Rules, See the Writers upon the Art of Criticiſm, but chic y that 
3 bod of Mr. LE a 5 * e Ars Critica, _ we may find a compleat Syſtem of that uſcful and pay 
' WT, LHOMASIUS, and others which he mentions in the forementioned Chapter of his Juriſpr. Divin. i 
wool 2 which relate to Compacts and Laws. a e 
nomuch that an antient Remam maintains, That Tiberius, as potent an Emperor as he was, could not make one I 
bag become a Denizen of R:me, Dio Cassius, Lib.lix. See ond Lib. - Ch. i. $6. and Tuxuisrius 3 

* Sophiſia, p 287. Edit. Harpvin, upon the Word Sophiſta, as allo PRocoprus Hit. Vandal. upon the Word Allies. 

5 05 7 CusPiNIan (De T Urcarum Origine, Sc. ) mentions two Perſons to whom the Sultan promiſed Liſe, and whom he put 
* A under Pretence of this gross Equivocation. Ihe one was the Commander of the Town of Chalcis; the other the Vene- 
K Om In Meahomet IT. p 132. Edit. Lugd. Bat. 1654. Oar Author borrow'd this Example from Gaorius, who cites 

„Lib u Ch, xvi. 4 2. without an Authority, . 


Our Author, probably 0 f e . 1 
Lib; Ch, a pro * Ys took t is Story from Mariagre, whom he frequently quotes : the Reader will find it in his E/aies, 
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him. Thus Tamerlan having articled with the 
Garriſon of Sebaſtia that no Blood ſhould be ſhed, 
nevertheleſs ordered all the Priſoners to be buried 
alive. But theſe Quibbles, as they are too groſs 
and frivolous, ſo, as Cicero obſerves, inſtead of 
taking it off, they rather bind the Perjury upon 
the Conſcience *. 

IV. As for Terms of Art, which are“ above the 
Reach of the common People, the Rule is, That 
they be taken according to the Definition 3 of the 
Learned in each Art. The Logicians, ſays Cicero, 
uſe not the ſame Words as other Men, they have 
Terms of their own, as indeed all other Arts 
have; v. g. the Word Army; ſuppoſe it had been 
{ſtipulated between two Crowns, that one ſhould 
not paſs through the other's Territories with an 
Army, what Number of Soldiers would come un- 
der that Denomination ? Grotius * defines an Army 
to be ſuch a Number as dare invade a foreign 
Country, or face an Enemy in the Field; for we 
find, in all Hiſtories, the open Actions of an Army 
oppoſed to what is done by Stealth in the Man- 
ner of Robbers: yet it cannot be ſo univerſally 
defined, how great a Multitude conſtitutes an 
Army, as to hold good at all Times, and in all 
Places: For both the Enemy's Strength, and our 
own, muſt be conſidered. If we have to do with 
a poor State, a fmall Force may be eſteemed an 
Army, which yet againſt ſome flouriſhing King- 
doms would be deemed little better than a Hand- 
ful of Foragers. And therefore when Yegetius © 
deſcribes an Army to conſiſt of Legions and 
Auxiliarics, and a competent Number of Horſe to 
carry on a War, he does not deſcribe an Army in 

neral, but as it was then amongſt the Romans; 
for an Army may be compoſed of only natural born 
Subjects, or of Allies and Foreigners only; or it 
may conſiſt of only Foot, or only Horſe. Cicero“ 
tells us, that Craſſus denied any Man to be rich, 
who was not able to maintain an Army at his own 
Charge, which he * defines to conſiſt of ſix Le- 
gions, and a great Number of Auxiliaries. Poly- 
vius* ſays, the Roman Army generally contained 
16,000 Romans, and 2000 Auxiliaries ; though 
ſometimes it did not amount to that Number. In 
the Digeſts *, he who has one Legion under his 


Command, is ſaid to be General of an Army. 


Beſides, another Queſtion might be moved upon 
this Word; as, Whether the aforeſaid Article be 
violated, if one marches a great Number of Sol- 
diers through the other's Territories, not in a 
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; Word, call it equivocal; if in a Sentence, amligu- 
ous. An Example of the former we meet with in 


Book V. 
may be ſaid to have an Army, either! : 
his Forces united together 6 one Place * 
them ſo diſperſed as to be able to draw them 2 
ther upon ſhort Warning, it ought to be * 
conſidered, for what End this Article was — 
for if it was only for our own Security, tis pl, 
the Article is not violated by the Army's marching 
in. ſmall Bodies; but if it was for the Sec. 
a Neighbour, ſuch a Paſſage as this breaks? N | 
Article. And the ſame may be applied to a it N 
if in any Treaty it be provided, that no Has tat 
be ſuffered to paſs in Ach a Part of the Sea. f.. 
here, not only the Number of Ships, but their ;;. f 
neſs, and the maritime Strength of the People 5 ; 
cerned is to be conſidered. And fo in reſpect Jp 
a Fort prohibited to be raiſed within ſuch a Dir 
tance; the Word may ſignify either a high and re 
gular Fortification, or any fortified Place What- 
loever, although conſiſting of low pitiful Build. 
ings. And therefore, if the Deſign of the Artic. 
be to prevent any fortified Place from giving Um. 
brage to our Territories, tis plain that it is again 
the Treaty to throw up ſo much as a little Bul. 
wark of Earth, with ſmall Huts to lodge Soldier; 
in. 

Bur if 5 Terms of Art happen to be differently 
defined, by different Perſons, to avoid Quarrels, i 
will be convenient to expreſs in common Word: 
in what Signification the Word under Dcbate ſhall 
be taken. 

V. When a ingle Word or Sentence is capable of 
ſeveral Significations, Conjectures are neceſſary to 
find out the true. Both of theſe Caſes the Rig. 
ricians call ambiguous. But the Logicians are more 
nice, who, if the Variety of Significations lics in a 


Tertullian *, who tells us that the Word omas in 
1 Cor. xi. 5, &c. ought to be extended to Vin 
alſo. Although ſometimes it is oppoſed to Ji. 
gin, as in Cicero, To-morrow ſhe will be a Wo- 
man. * Cicero gives this Example of the latter: * 
A certain Man had bequeathed a Legacy in thel: 
Words, Heres meus vaſorum argenteorum fend. 
centum noverce, que volet, dato. Let my Heir gre! 
his Mother-in-Law 100 Weight of Plate at Pit 
ſure. Upon this the Lady demanded the fineli 
and beſt wrought Plate: But the Heir interpokd 
that the Choice was left to his Pleaſure. Tit 
Ambiguity had been avoided by the Addition of 
the Word His or Her. The Roman Law in ſuc 
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Body, but in ſeparate Parties? Now ſince a Man a Caſe? gives the Legatee the Option, and inderd 


a OF, iii. Ch. xxxii. Fraus enim adſtringit, non diſſolvit perjuriam. d Ubi ſupra. © De re militari, Lib. ii. Qt , 

4 Prack. 6. © Inthe ſame Place. Lib. vi. 8 Lib. iii. Tit. ii. Lib. ii. $ 1. D. de his qui not infam. Ce 

D To this belongs that of Florus, Lib. i. Ch. xi. N. 10. Edit. Græv. The Spoils of Antium are in bold which Manas fixed A 
the Forum, having taken the Enemies Fleet, if it may be called a Flect. For there were ſix Ships with Stems, and that Nunver 
then was enough to enter into an Engagement with. Add. Aber. Gent. de fore Belli, Lib. iii. Ch. xx. Add. Aller. Ca 
d. J. c. 21. k De velandis Virginitus, Ch. iv. | Apud Quinctil. Iaſtit. Orat. Lib, vi. Ch. ii. 


1 This is taken from the Life that Bor UR has given of this famous Conqueror ¶ Di/ert. Academic. Tome I. p. 295.) * 
has related the Fact upon the Credit of a Co- temporary Author, viz. AcumeD EBen-ARaBs1A, who has wrote che ſame 
in Ar abic . . : Ho n 

2 This is what Ci c RO obſerves about Logick, in the Paſſage quoted by our Author, after Gorius. Qualitates igt aſp 
lavi, quas nuirnras Graci vocant: quod ipſum apud Graces non eff vulgi werbum, ſed Philaſophorum, atque id in multts. B, 4 
corum vero verba nulla ſunt publica? ſuis utuntur : & id quidem commune omnium fere eft Artium, Academic. Queſt. Lib. i. f Di 

3 Unleſs he that ſpeaks underſtands neither any Art, nor the Terms of it ; for then we muſt judge by the Connexion 01 4 
courſe, or ſome other Circumſtances, what Senſe he had in his Mind. Hind 

4 His Words are, Exercitus dicitur tam legionum, quam etiam auxiliorum, nec non etiam eguitum, ad gerendum bellum multi 
collecta. De re militari. Lib. iii. Ch. i. Edit. Plantin. Scriver. hon 

This Reflection, as Mr. Tir ius obſerves, Ob/crwat. 419. is nothing to the Purpoſe, for he treats not of the Manner fel 
may expreſs himſelf clearly to make his Mind known, but only gives ſome Rules to diſcover another's, when 'tis darkly T 

6 Cictro's Words are, Paterfamilias, cum filium hæ redem facerct, vaſorum argenteorum centum pondo Lxori fu ſic 110 f 
Heres meus uxori mee vaſorum argenteorum fondo centum, que volt, dato. Poſt mortem ejus vaſa magnifica, & jritieſe £ 1 1 * 

a filio __ =» que ipſe vellet, debere dicit. Cic, de inventione, Lib. ii. Ch. xl. See ad — TOP. bs OD 

uinctil. Lib. vii. Ch. ix. | 2 

V The Words of the Law are, Quotiens ſervi electio wel optio datur, legatarius 0 tabit, e wilit, Sed & homine * ” 
legato, arlitrium cligendi, quem acciperet, ad legatarium pertinet. Digeſt. F ib. iii. Tit. ve De optione ae elections Ig. U 
princ. F1, See Dowar's Civil Laws in their natural Order, Part II. Lib. iv. Tit. ii. 9 7. cher 


— 


| are, Ile ould hae Spoke more 


other, the new one abrogates the 
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© Reaſon for it. For had the Option been 
3 m be left at the Diſcretion of the Heir, 
there had been no need of the Clauſe at Pleaſure. 
For if a Thing is enjoined me at large, and I 
have ſeveral Ways of ſatisfying the Obligation, 
is left to myſelf to chooſe which way to do it. 
But when a Clauſe is added concerning the Choice, 
tis deſigned in Favour of the Party which is to 
receive, that the other may not obtrude ſome piti- 
ful, worthleſs Thing upon him *. 

As for the famous Deciſion of the Duke of O/- 
ſona, Viceroy of Naples, who decreed the whole 
Inheritance to the Son againſt the Prieſts, who 
were left Heirs, with a Clauſe, To give the Son 
what they would; Strictneſs of Juſtice does not 
plead in Behalf of it, ſo much as the odious Co- 
vetouſneſs of that ſort of People, which are al- 
ways hankering after other Mens Eſtates. 

Another Inſtance we have in the Anſwer 
Charles V. gave the French Ambaſſador, when he 
demanded the Dukedom of Milan; That which 
pleaſes mv Brother the French King, pleaſes me alſo. 
Which the Ambaſſador, in great haſte, gave his 
Maſter Advice of, as if he had gained his Point *. 

VI. Beſides, when we meet with a © ſeeming Re- 
pugnancy in the Terms, Conjectures are neceſſary 
to work out the genuine Senſe, by reconciling, if 
poſſible, thoſe Terms that ſeem to be repugnant. 
But if there be a clear evident Repugnancy *, the 
latter Contract vacates the former: For no Man 
can will Contradictions, and it is the Nature of 
Acts, which depend upon the free Will of the 
Agent, or over which no Man has acquired a 


» 444. Auth. ad Heren, Lib. i. Ch. xii, Qoins. Inflit. Orat. Lib, vii. Ch. ix. 


© ErzyrioO ma « 


4 Vide Polyb. excerp. Leg. xli. 


* 
CO 
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Right, to be diſclaim'd by a contrary Motion of 
the Will. And this Change of the Will, in order 
to annul an Act, is ſometimes required on one 
ſide only, as in making Laws, Wills, and Teſta- 
ments, c, and ſometimes on both ſides, as in 
Contracts, which, unleſs the Law interpoſes, can- 
not be diflolved without the Conſent of both 
Parties :. From hence, by the way, it appears 
how Lycortas might have excuſed his Neglect, in 
not mentioning, when he went to renew the 
League between the Achæans and the King of 
Egypt, which, of the many Leagues that were be- 
tween them, he would have renewed: for he 
might have ſaid, that thoſe which were never 
8 needed not to be renewed, and, in the re- 
newing of thoſe which had been broken, he ought 
to be preſumed to mean the laſt *. 

For an Inſtance of two Laws, that ſeem to 
thwart each other“, one enacts, That a Statue be 
ered in the Gymnaſium in Honour of the Perſon 
that kills the Tyrant : Another ſays, That no Wo- 
man's Statue ſhall be placed in the Gymnaſium : 
Now a Woman kills the Tyrant. In this Caſe I 
ſhould judge in Favour of the Woman. For 
the Reaſon of the firſt Law was, that the Youth 
which 1s trained up to Valour in the Gymnaſium, 
ſhould, by ſuch ſort of Honour, be ſtirred up to 
imitate brave Actions: The Reaſon of the latter 
is, becauſe the Virtues proper to Women are not 
generally the Object of Mens Imitation. But, in 
this Caſe, ſince a Woman has outdone her Sex, 
ſhe deſerves the rather to have her Statue put up 
in the Gymnaſium ; for ſuch Bravery in a Woman 


b Marſelaer Legato, Lib. ii. Ch. xxxix. 


| 


The Roman Law places here a Difference between Legacies, and Promiſes or Contracts. In Reality, according to the antient 
Rules, the Choice belonged to the Heir, when the Legacy was left after a certain Manner; upon which ſee M. ScyuLTinNG 
Arte- Juſtiniana, 655, 686. But the new Law, 2 always the Choice to the Legatee, unleſs the Teſtator expreſsly declared, 


That the Heir ſhould chuſe which he pleaſed. hereas, 


Lib. xix. Tit. i. De action. Empti & Venditi, Leg, xxi. 5 6. 


both by the Antient and new Juriſprudence, he who promiſes, in a Con- 
tract, any thing uncertain, may determine it as he pleaſes. Cum i/la aut illa res promittitur, rei electio eſt, utram præſtet. 


Lib. xxiii. Tit. iii, De jure dotium, Leg. x. f 6. See alſo Leg. xviii. Tit. i, De contrahenda emptione, I. 


Digeſt. 


. XXV. princip. and 


ndeed it belongs to him only who lays the Obligation, to explain 
himſelf clearly and without Equivocation, or Reſerve, as to what he requires o 


another. Quidguid adſtringende obligationis oft, 


id nifi palam verbis exprimitur, omiſſum intelligendum eft. Ac fere ſecundum premiſſorem interpretamur : quia flipulatori liberum fuit 


da lat# concipere. Digeſt, Lib. xlv. Tit. i. De verborum obligatione, Leg. xcix. 
Rule, That when there is in a Deed any Obſcurity or Dubiouſneſs, 


And we may lay this down as a general 
which cannot be cleared by the Intention of the Contractors, 


or any other Circumſtance, the Interpretation ought to be againſt him, who ought to have explained himſelf, or made the other 


have delivered himſelf fully. Inſomuch as he who is obliged, might and ought to ſpeak clearly, 


the other hath a Right to ex- 


plain the Clauſe for his own Advantage. Nec rurſum promiſſor ferendus eft, fi eius intererit, de certis potius waſis forte, aut hominibus 
atum, Digeſt. Ibid. The Queſtion here is to know, in ſuch Caſes, which of the two Parties is bound at his own Peril, either 


to explain himſelf to the utmoſt Exactneſs, or to take care, that the other leaves, in his Words, 
that, by the Roman Law, it was a Maxim, That all Obſcurities and Ambiguities in a Bargain of Sale, or Living, mult be inter- 
preted againſt the Seller or Landlord. Veteribus placet, pactionem obſcuram, wel ambiguam wenditori, & qui locawit nocere : 
rum fuit poteſtate legem apertius conſcribere. Digeſt. Lib. ii. Tit. xiv. De Pactis, Leg. xxxix. 


Xxxili, Lib. L. Tit. xvii. De diverſis regulis juris, 
Contract. See the Interpretat. Juris of the decea 


lates to Clauſes which have any thing burdenſome, 
Seller or Le 


this Circumſtance, 
Which is fou. ded in the Nature of Things. 
can. Ihis is an inconteſtable Fa 


explain hinzſelf, 


much like this, in his Diſſertation 
clearly 


Reman Law, and the Piece is well 
of ſuch a Mixture of different Opinions, 
the Manner in which he expreſſes himſelf, 
Choice, but when the Te 
Equity and yet he maintains, that, accordin 
tion, is left to the Will and Diſcretion of 
* Ui due contrarie leges ſunt, 
the old. A; 
tutionibus Principum, Leg. iv, See, alſo, the Canon Law in the 
Pluterch, which will be quoted Note 6. on 5 9. 
Sce the foregoing Chapter, F 8. 
Tyrannicide imago in 


Orat. 146, vii. Ch, vü. 


De Interpretat. facienda adverſus eum qui clariùs loqui debuiſſet, publiſhed in 1700. 
(whenever there is a Conteflation upon the Article) who, by the obſcure, 
| intended to procure himſelf any particular and extraordinary Advantage, F 20. He tries, 

worth Reading. I will not, however, ſay, That the Fragments of the antient La 

can furniſh us any clear or connected Rules upon this Head. To return 

would make one believe, that, according to the Reman Law, 

tor mentioned it in his Will ; for he ſays, 

g to the Law of Nature, the Manner of acquitting one's ſelf of an uncertain Obli 
the Perſon bound. But this is apparently an Inaccuracy of Expreſſion. 

Jemper antique abrogat Nova. Tit. Liv. Lib. ix, Ch. xxxiv. Where two Laws thwart one 

peta yerirepas NardEuc IT Xveorepas THY Teo a urwy Fig. 


not Subject for Conteſtation. So 


in quo - 


See alſo Lib. xviii. Tit. i. Leg. xxi. 


Leg: clxxii, It is, ſay they, becauſe thoſe uſually preſcribe the Conditions of the 
ſed Mr. Averani, Lib. ii. Cb. ii, This Reaſon is good, when the Matter re- 
or diſadvantageous to the Buyer or Lefſee. But for thoſe which are ſo to the 
er, we may ſay, on the Contrary, by the Law of Nature, That the Interpretation ſhould be in their Favour. For 

of preſcribing the Conditions of the Agreement, has no Force, 


but on the Suppoſition IJ have juſt mentioned, and 


Every one ſeeks his own Advantage, and, conſequently, engages himſelf as little as he 


| , which furniſhes here a Rule certain, ſimple, uniform, and eaſily applicable in all Caſes : This-is, 
That, without doubt, that contrating Party, for whoſe Benefit the Agreement is burdenſome to the other, 


is he who ſhould, either, 


or make the other explain himſelf, with all the Clearneſs neceſſary to prevent Ambiguity or Obſcurity. There- 
fore the Interpretation ſhould always go againſt him. M. Bonux, followin 


g the Footſteps of M. Thomas1ivs, gives a Rule 


His Words 
or ambiguous Clauſe, 
even to reconcile theſe Deciſions with the 
ws compoſed 
to our Author, 
the Legatee had only his 
That the Principles of this Law are agreeable to natura! 


Ba- 


Digeſt. Lib. i. Tit. iv. De conti. 


Decretals, Lib. i. Tit. iti, De Reſcriptis, Ch. iii. and a Paſſage in 


gymnaſio ponatur : contra mulieris imago in gymnaſio ne ponatur. Mulicr Tyrannum cccidit, Quin, Inftit, 


22 0 would 
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would be a greater Incitement to Emulation in the 
Men. There is another Example in * Cicero de 
Invent. Lib. ii. Ch. xlix. One Law ſays, Who- 
ſoever kills the Tyrant, let him be rewarded as a Con- 
queror at the Olympick Games, and let him demand 
what he pleaſes of the Magiſtrate, and let the Ma- 
giſtrate grant his Requeſt, Another Law runs 
thus: Upon the Death of the Tyrant, let his ive 
neareſt Relations be put to Death. Alexander, who 
had exerciſed Tyranny over the Phereans in Theſ- 
ſaly, being killed by his Wife Thebe, ſhe, for her 
Reward. demands her Son, whom ſhe had by the Ty- 
rant. Same were of Opinion, that by the Law the 
Son ought to be put to Death“. 

But ſometimes the ſame Law ſeems to claſh 
with itſelf; 3 as for Inſtance, the Law ſays, That 
a Woman, who has been debauched, may chooſe either 
to marry the Man who has injur'd her, or to have 
him put to Death. Here is a Man that has de- 
bauched Two, whereof one chooſes his Death, the 
other demands him in Marriage: In this Caſe, the 
Reaſon of the Law will decide the Buſineſs : For 
here the Law, by permitting the Woman to 
chooſe the Death of the Man, did not ſuppoſe that 
many would deſire it; but the Good a the poor 
Woman was herein conſulted, leſt ſhe ſhould for 
ever continue without a Huſband ; for the Man, 
after the Heat of his Love was over, might caſt 
her off, as not likely to deny others thoſe Favours 
which ſhe had ſo unlawfully granted him: nor 
would it be eaſy to find one who would willingly 
marry her that had been deflowred by another. 
And therefore ſhe that demanded the Man in 
Marriage ought to be preferred : For this anſwers 
beſt the Deſign of the Law, which had the Con- 
venience of the Woman, rather than the Death 
of the Man in its Eye; and after this Rate, one of 
them, at leaſt, will be provided with a Huſband, 
whereas otherwiſe both will be forced to remain 
ſingle. Beſides, when there is as much to be ſaid 
on the one Side as on the other, the more favour- 
able Sentence ought to prevail. 

But ſometimes the Words claſh in ſome particu- 


2 Add. Lib. xxxix. Tit. iv. Lib. xv. D. De Publicanis, &c. 
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ſince both cannot be ſatisfied, which 
ferred ? 1 anſwer, He that made the 


Book V. 


lar Caſe, as in this Inſtance; there is a J 
*That a Man, who has behaved himſelf bevearasy 
in the War, ſhall have whatever be demang; . ,? 


are Two ſuch, who both demand the ſame 2 


muſt be pre- | 


D 
But if both demanded together, they mnt en 


Lots; for though the Law gives an unis: 
Liberty of demanding, yet ie muſt be 
to be reſtrained to thoſe Things which * 
veniently be granted. Another Example is — 
poſed by 5 Philoſtratus in the Life of Secundus H 
that raiſes a Sedition, is to be hanged ;, he that "el; 
it, to be rewarded : The ſame Man both raiſe 
Sedition, and quells it, and demands bis Rind 
In which Caſe Secundus with good Reaſon argues 
thus, Provided you firſt ſuffer Puniſhment for x 12 
the Sedition, you ſhall then, if you pleaſe, receive 4 
Reward for quelling it. In ſuch Caſes as theſe 
where Words are „ evidently obſcure, we are 
forced to have recourſe to ConjeFures. 

Theſe Conjectures are ſometimes built upon ſuch 
good Grounds, as that the genuine Senſe forces 
itſelf upon us, even againſt the received common 
Signification of the Word. To this Purpoſe is 
that Diſtinction of the Rhetoricians between the 
Letter and the Defign. As for Inſtance, 7 The Lau 
makes it capital for any Foreigner to preſume to 
mount the Malls: But in a Siege a Foreigner | 
mounted the Wall, and beat down ihe Eneny that 
was ready to ſcale it. Now the Letter is againſt 
the Foreigner, the Deſign for him; according to 
which no doubt * Judgment ought to be given; 
tor the Deſign of the Law was to prevent ary 
Foreigner from mounting the Walls as a Spy; 
which Reaſon in the preſent Caſe ceaſcs *, 
But we muſt take notice that ſometimes a Re. 
pugnancy is ſuppoſed, when indeed there is none, 
viz. when Words are taken in a larger Signifca- 
tion than the Speaker deſigned them. A notable 
Inſtance of this we meet with in Zoſephns *; where 
King Zedechias would believe neither Jeremiah nor - 
Ezekiel, becauſe he thought they contradicted one 
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1 TuLlLy's Words are, Ex contrariis autem legibus controverſia naſcitur, cum inter ſe due videntur leges, aut plures diſcrepare, bx 


modo : lex eſt, qui Tyrannum occiderit, Olympionicarum premium capito, & quam wolet fibi rem d nagiſtratu dipoſcito, & magiſiratu 
ei concedito. Et altera lex, Tyranno occiſo, quinque ej s proximos cognatione magiſiratus necato. Alexandrum, qui apud Phirac ii 
Theſſalia tyrannidem occuparat, uxor ſua, cui Thebe nomen fuit, nou, cum ſimul cubaret, occidit. Hæc filium ſuum, quen (x Ty 
2 — fibi præmii loco depoſeit. Sunt qui ex lege puerum occidi dicant oportere. Res in judicis . De Invent. Lib. i 

. xlix, 

They were in the wrong, for, beſides that the firſt Law was manifeſtly barbarous and unjuſt, the End was, without doubt, t 
deſtroy all that had any Relation to the Tyrant, as Men to be feared, or who might have been his Aſſociates ; for there 15 all the 
Appearance maginable, that the Mother, who had ſo much Courage and Zeal for the publick Good, as to ſain her Hands with 
= you of her Huſband, would have had no Regard to her Son's Life, if ſhe thought him to be of the ſame Temper 4 lus 

Ather. 

3 This is the Subject of Sr us Fifth Controverſy: Lex : rapta raptoris, aut mortem, aut indotatas nuptias optet. Una nit 
guidam duas rapuit : altera mortem optat, altera nuptias, Moſt of the Declaimers, whoſe Fragments SEN ECA relates, would cot- 
demn the Raviſher to Death, ; 

4 I do not know from whence this Example is taken; the Law indeed is found in Seneca, Controver/, 31. and in the Ex 
eerpt. Controverſ. Lib. x. Declam. 2. As, alſo, in Aulus GELLivs, Nec. Attic. Lib. ix. Ch. xvi. but the-reſt of the Caſe 
altogether different. Quinctilian cites the Law ſimply, without applying it to any particular Caſe, which gives room t0 ſome Cor 
tradition. Vir fortis optoto, gue volet. Inſtit. Orat. Lib. vii. Ch. vii. p. 642. See alſo Marcus Victorinus, in ii. Rhetoric. C. 
ron. inter Antig. &hetores Latin. p. 227. Eait. Pariſ. 1599. c „ 

5 PuirosrxArus's Words are, O apta; raows, & oh,, x) & TwUox; gau, ixitru dug. à avro; g afta; N TAVTHS, ami 
oed v. Tv & d , q ifporunoyrow. xx, in, mi c; 75 x g, Y Jeurepor 3 7h rag Os &, if" os x, T 
u i" olg td r ,H,ʃag dope, ct d, Nr. Philefirat. de Vitis Sophiftarum, in Secundo, Lib. i. Ch. xxvi. Ed. Oltar. 1709: 5 

6 In the Example of apparent Contradictions by our Author, the Terms are not obſcure; but, on the contrary, . : 
But the Intricacy proceeds from this, That they include not in themſelves the Exceptions which the Lawgiver would have ma het 
o —— if he had foreſeen certain Caſes which are drawn from ſome other Thing, than the Words taken literally, and in 

tent. 6 

Hi eur & darolag; which the Latins render, Ex ſcripto & ſententia ſeripti : or, as QuixrILI Ax, Lib. vii. Ch. vi. and de 
Author of the Rhetorick, dedicated to Herennius, Lib. i, Ch xi. Bx ſcripto & voluntate ſtatus, _ 

5 QuixT1L1an's Words are, Peregrinus, fi murum adſcenderit, capite puniatur. Cum hoſtes murum adſcendiſſent, peregri® 
depulit. Petitur ad ſupplicium. Quintil. Lib vii. Ch. vi. : 05 uber 

9 We mul}, without doubt, in the ſame Caſe, explain, in the ſame Manner, that I aw of the Roman Code, which ſorbics, cafit 
pain of Death, the getting over the Walls of a Town, or — Foe" with ſcaling Ladders. Si guts violawerit Murs, . 


unitur : ficuti fi tranſcendat ſcalis admotis, vel alid qualibet ratione, Digeſt, Lib. i. Tit. vii. De diwiſione rer. Leg. 1 "other 
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Cray. XII. 


for the one aſſerted that he ſhould be 
— away into Babylon; the other, that he 
ſhould never ſee Babylon with his Eyes. The two 
Prophets were very conſiſtent with each other ; 
for he was carried away to Babylon, but his Eyes 

ſt put out. 53 
Vo Goats has aſſigned three common Places, 
from whente we may trace out the Deſign, where 
the Words are obſcure or ambiguous, viz. The 
Subjeft, the Effers, and the Circumſtances. 


As for the former* *tis in the Mouth of every 


Civilian, That Words ought to be underſtood ac- 
cording to the Subject of them; as if a Man 
romiles to defend you in the Poſſeſſion of the 
Goods you buy of him, his Promiſe is not ſup- 
ofed to extend to any extrajudicial Violence“. I 
anſy this Rule may be applied to the Vow of 
ephtha in Judges xi. 31. and to that of Agamem- 
non in Cicero © who having vowed to offer up to 
Diana the moſt beautiful Creature that ſhould be 
born that Year, ſacrificed Iphigenia, who indeed 
was the moſt beautiful which that Year produced : 
But he, who talks of ſacrificing, is preſumed to 
mean a S#bjef fit to be made a Sacrifice of *. 

So if a Truce be made for thirty Days, it muſt 
be underſtood of natural Days conſiſting of twen- 
ty-four Hours: not of artificial, or the Space of 
the Sun above the Horizon. And therefore it 
was a frivolous Quibble of Cleomenes, who had 
made a Truce with the Argives for ſo many Days, 
but the third Night finding them ſleeping and un- 
provided by Reaſon of the Truce, ſet upon them, 
and flew ſome, and, took others; and when he 
was upbraided for his Perjury, denied that the 
Nights were comprehended in the Treaty ©. In 
vain, alſo, did Mycerinus King of Egypt endeavour 
to convict the Oracle of Falſhood for the Oracle 
foretold that he ſhould live no more than ſix Years : 
but he ordered Candles to be lighted up, and re- 
velled by Night as well as Day, as if by thus uſing 
the Night as Day he could make twelve Years 
put of ſix*, 

Thus the Word Arms denotes ſometimes the 
Weapons of War, ſometimes the Warriors them- 
ſelves, according as the Subject of the Diſcourſe 
directs. For f it be an Article, that neither 
Party ſhall uſe Arms againſt a Third, *tis plain 
Soldiers or an Army is meant by it: but if upon 
the Surrendry of a Garriſon it be ſtipulated that 
they deliver up their Arms, not the Soldiers, but 
the Weapons are ſuppoſed by it *. 


2 Yd. Lib. xlv. Tit. i. Lib. x. D. 


is about the Subject matter. 
Strab. Lib. ix. p. 277. f Herodotus, Euterpe. 


Ch. xv. | Epift. Dion. in Caracalla, ad ann. 217. 


Of Interpretation. © 1. I 


The Platæenſes having promiſed to reſtore the 
Theban Captives, ought to have reſtored them 
alive, not dead*, For the Treaty was concern- 
ing + living Men, and not the Carcaſes of them. 

It was a wretched Fetch of Labeo's,; who ha- 
ving by the League a Title to half of Antiochus's 
Fleet, cut every Ship in two, and ſo deprived the 
King of his whole Navy*. Thus the Campa- 
nians ſtruck up a League with their Enemies, and 
one Article was, that they ſhould have half theit 
Arms reſtored them; but they cut each Weapon 
in two, and ſo delivered them half. 

Xiphilinus tells us of two Soldiers, who having 
got a Hogſhead of Wine amongſt their Plunder, 
and being commanded to divide it, cut it in two 
with their Swords. Rhadamiſtus ſwore to Mithri- 
dates, that he would not either by Sword or Poi- 
ſon do him any Harm; but preſently after he 
ſmothered him in his Bed *. 

VIII. Secondly, The Efefs and the Conſequence 
do very often point out the genuine Meaning of 
the Words. For where Words, if they be taken 


literally, are like to bear none, or at leaſt, a very 


abſurd Signification ; to avoid ſuch an Inconveni- 
ence 5 we mult a little deviate from the received 
Senſe of them". And therefore it was abſurd in 
the Athenians ®, having promiſed to relinquiſh the 
Territories of the Bwzotians, to deny the Ground 
that they had encamp'd upon to be the Beotians. 
With the ſame Cavil did Alexander elude the Con- 
ditions that Darius propoſed to him. Darius had 
offered him all the Land that lay between the Eu- 
phrates and the Helleſpont; to which Alexander 
replied, He offers very liberally all on that fide the 
Euphrates, where it is then that he ſpeaks to me? J 
am already beyond the Euphrates; and therefore the 
whole of the Dowry he offers is leſs than what I am 
already Maſter of : drive me hence, that I may be 
aſſured that what you offer is your own”. As if it 
was the ſame Thing to poſſeſs a Place by Force of 
Arms, and to poſleſs it peaceably, and with the 
Conceſſion of the former Maſter. 

Lewis XII. agreed with the Pope's Legat, that 
the Biſhopricks, void by the Death of the Biſhops 
in France, ſhould be at the King's Diſpoſal. But 
a French Biſhop happening to die at Rome, the 
Pope immediately nominated a Succeſſor, and the 
King as ſoon another; which occaſioned great Dif- 
ferences. In this Cafe, were I Judge, I ſhould not 
ſcruple to pronounce in favour of the King; for 
to render an Office vacant, *tis no matter in what 


d Lib. xix. Tit. ii. Lib. xv. 5 4. D. locati, & Lib. xxxix. Tit. ii. Lib. xliii. D. damn; 
infei, &c. Lib. iv. Tit. xlix. C. Lib. xvii. de a&. empt. & wend. 
e Plut. Apopht. Lacon. p. 223. 
s Add. Alber. Gent. d. L. Ch. xx. 
Max. Lib. vii. Ch. iii. though Livy, Lib. xxxviii. Ch. xxxviii. ſays nothing of the Cutting of the Ships, 
m Tac. Ann. xii. 47. 


© Off. iii. Ch. xxv. 4 Add. Everhard. loc. legal. xl. which 
Such another Trick the Thracians uſed againſt the Bæotians, 
h Thucyd. Lib. ii. init, i Val. 
k Polyæn. Lib. vi. 
® There is an Example of this in the League 


whereby Lewis XII. of France took the City Bolognia, and its petty Prince entivvoglio, into his Protection; which he afterwards 


cavilled at, in a Manner very unbecoming a King. Guiccard. Hiſt, Lib. v. p. m. 134. & p. m. 146. 


Cb. xcviii. P Q. Curtius, Lib. iv. Ch. xi. 


8 


i 4 4 rr * 


9 Thucyd. Lib. iv. 


" See Jeremiah xxxviii. 17, &c. and Exzckiel xii. 13. 


The Words of the Digeſts are, 5 * in Stipulationibus ambi 


e verborum obligationibus, 


in tuto ſit, Digeſt. Lib. xlv. Tit. i. 


. xvii. 


ua oratio eft, commodiſſimum eft, id accipi, quo res, qua de agitur, 
eg. Ixxx. See alſo Lib, I. Tit. xvii. De diver/is Reg. Jur. 


x: 80 the Code aſſures us, Expulſes wes de funds per violentiam à Nerone, quem babere Jus in eo negatis, profitentes, nullam wobl; 
A e eum, ex ciſſus venditione, fundum paſſidetis, actionem competere probatis, Cod. Lib. iv. Tit. xlix. De a&ionibus empti & wen- 
it;, Leg. xvii. See other Examples, Lib. xix. Tit. ii. Locati, conducki, Leg. xv. F 4. and Lib. xxxix. Tit. ii. De damn infeto, 


&, Leg. xlix. 


: 2 oor weeks in the Paſſage quoted by our Author, but not mentioned from whom; Hector erat tunc cum bells certaret, 
- a 1 us 4 Amonio non erat Hector cguo, Ovid. de Triſt. Lib. iii. El. xi. v. 27, 28. Sic Pericles cum uibuſdam hoſtium 
, pactus legitur, ut ipſi ferrum di ponerent; poſtea coſdem pacti violati infimulavit, argutatus eos non depoſuiſſe fbulas ferreas guat is 
ms deim ute grrebant. Lex , qi nocte cum ferro deprehinſus fuerit, alligetur ; cum annulo ferreo invent: magiſiratus 


allgavit, Quint. Inſt. Orat. Lib. vii. Ch. vi. 


s T 


hus the Roman I AV . . * . 16 . * * . 
yp ID. .awyers ſay, In ambigua voce legit ea potius accipienda oft fignificatio, que vitio caret: pr ofertim cum etiam 
o.untas legis ex Hoc colligi Pt. Digeſt. Lib. i. Tit. ili. De legibus, Aqnificatio, 8 frag 


& ſenatuſconſultis, &c. Leg. xix. Cicero ſays again very well, 


Nullam efe legem, pur aliquam rem tnutilim, aut iniguam ficri velit, De Invent. Lib. ii. Ch, xlvii. 
Z TT 2 Place 


540 Of Interpretation. Booky 


Place the Incumbent dies: and if ſuch a Cavil had that of Ciceros muſt every where take place: 
been admitted, the King's Right might have been Laws, ſays he, ought to be referred to the Benefit 
invaded ſeveral Ways“. the Commonwealth, and ought to be interpreted 
At Bolognia it was enacted, that J/hoſotver drew cording to the public Advantage, not accordjy 
Blood in the Streets ſhould be ſeverely puniſhed”. the Letter; for no one would have the 2 4 
Upon which Law a Barber was indited for open- garded for the Sake of the Laws themſing f. 
ing a Vein in the Street, and it had like to have for the Sake of the Commonwealth. Bug 
gone hard with him, becauſe it was added in the IX. Beſides, Thirdly, it gives great Light 
Statute, that the Y/ords ſhould be taken 'preciſely, the Interpretation of obſcure Paſſages to com - 
without any Interpretation. In Quin#ilion we them with others that have ſome Affinity — 
have this Caſe, A poor Man and a rich Man were them; as to conſider what the ſame Author la 
Friends: The rich Man in his Will made another * in another Place, where he handles the fame Mz. 
Friend his Heir, but bequeathed to the poor Man as ter; or to: compare them with what goes before 
much as he in his Will had bequeathed to him, The and follows in the Context. For in a doubt 
Poor Man's Will is produced; by which it appears, Point the Author muſt be ſuppoſed to be con. 
that he had made the rich Man Heir of all; and ſonant to himſelf: And therefore, if * in one Place 
therefore he demands the whole Inheritance. He that he has expreſſed his Mind clearly, we ought to 
was the written Heir was for giving only ſo much preſume, that he is ſtill of the ſame Mind in ang. 
es the poor Man was worth*. And indeed, this is ther Place, unleſs it expreſly appears that he has 
to be ſaid for the written Heir, that if he did not changed it. Thus if two Men ſhould bargain 
obtain the Cauſe, his being made Heir would have for Wheat, without mentioning the Quantity, i 
had no Effect. Which was the chief Reafon why would be 9 an imperfect Bargain: But if by ther 
the Falcidian* Law, and * Pegaſian Decree aſſigned former Dealings it appeared, that“ ſuch a Sort and 
the Heir a + Dodrans over and above; for ſo the ſuch a Quantity was thought of and deſignee, i; 
Heir and Legatee were both provided for. As is as good as if it had been actually expreſſeg*, 
for the Interpretation of the Laws of the Land, This may be illuſtrated from Homer in the Dug 


F. Marſel. Legat. Lib. i. Ch. xxxviii. b Everhard. /oc. legal. viii. ab abſurdo. © Declam. 332. 4 De verd. obly, 
Lib. cxiv. D. conf. Ziegl. 2d Grot, 4 J. /. 7. © Iliad. T. & A, 


1 OQuixcritrtax's Words are, Pauper, & dives, amici erant. Dives teflamento alium amicum omnium bonorum inflituit heriim, 
panperi juſſit dari id quod ille ſibi teſtamento daret. Apertæ ſunt tabulæ pauperis : omnium bonorum inflituerat haredem, Petit titan 
divitis — Ile, qui ſcripius eft hæres, vult dare tantum, quantum in cenſum habet pauper. Declam. 332, Peter Airaul, 
in a long Note upon this Declamation, decides the Matter in favour of the poor Man, as well as Quinctilian, and he founds hi 
Opinion upon the Principles of the Roman Law, which ſeems to favour that fide. But, if we examine the Thing ſeriouſly, the 
Deciſion of our Author, in favour of the Heir at Law, appears more reaſonable. If the poor Man had only left the rich Man Heir 
to a fourth Part, or the half, of his Goods, we might then preſume, that the rich Man intended his Heir ſhould give to the 
Man an equal Portion of the Inheritance, however, diſproportioned in Value, becauſe he had enough beſides to ſupport the ow 
racter of an Heir, But there is no Reaſon to believe that the Teſtator, who appointed another a Joint-heir with the poor Man, 
ever deſign'd that his Friendſhip ſhould have ſuch an Effect, as to diſappoint his 7 And indeed a Truſt, which leares 
only the "Truſtee the bare Title of Heir, ought not to be preſumed without very ſtrong Proofs. All that the poor Man could pre- 
tend to, ſuppoſing the Thing fully made out, is, in my Opinion, that the Inheritance ſhould be divided between the Heir and him, 
there being no other Way of determining juſtly what Share he ſhould have. 

= See Lib. iii. Ch. iv. 5 5. Note 1. above. 

3 When the Traſtces, who depended upon the Honeſty of the legal Heir, with a Charge to give up the Succeſſion to another, , 
were authorized by the Roman Law; the Heir, who had ſatisfied tho Will of the Teſtator, was ftill regarded in that Character, 
and, as ſuch, liable to all the Demands of the Creditors, and Legatees of the deceaſed. This was the Reaſon that ſeveral chol: 
rather to renounce the Heirſhip, than to accept it on theſe Conditions. To remedy this Inconveniency, which rendered all the De- 
poſitions of a Teſtator uſeleſs, in the Time of Nero, in the Conſulſhip of Trebellius Maximus, and the Philoſopher Seneca, a Decree 
of the Senate was made, That an Heir in Truſt, who was obliged to reſign to the lawful Heir, ſhould be diſcharged of all the Debt 
and Diſburſements, which, as well as the Rights, Names, and Actions, ſhould paſs with the Goods to him, for whoſe Advantage 
the 'I'ruſt was made. But ſince the Heirs, thus put in Truſt, had little or no Advantage by the Inheritance, which they were to 
make over; and ſo ſcarce any one cared to trouble themſelves with a Truſt, it was ordered by another Decree of the Senate, n 
the Time of Veſpaſian, in the Conſulſhip of Pegaſus and Pufio, That he that was obliged to reſign to the Heir, or another Party, 
ſhould keep a fourth Part. The Emperor Ju/tinian united theſe two Decrees, which before were diſtinguiſhed by their different 
Eſſects in Law, and called them by the Name of their Author, the firſt, The Trebellianic Decree, and the other, The Pegafian. The 
more antient Name, which was the Trebellian, remained only, and from thence it was called, The Trebellianic Quarter, or ſingly, 
The Trebellianic, wiz. the fourth Part of the Inheritance which was to remain to the Heir who was to _ See the [afitut, 
Lib. ii. Tit. xxiii. De fidei commiſſariis hereditatibus, &c. and the Digeſts, Lib. xxxvi. Tit, i. Ad Senatuſconſultum Trebellianum ; % 
alſo Mr. DomaT's civil Law in their Nat. Order, Part 2. Lib. v. Ti. iv. 

4 In all the Editions of the Original our Author has it, dadrantem ; three Parts, inſtead of one in four, guartam partem gi ada 
tem. Vet we ought to obſerve, that, in the Roman Law, the Trebellianic fourth Part is often called the Falcidium, becauſe the 7 bel 
lianic is much the ſame as to the ſubſtituted Heir, as the Falcidium is, as to the true and real Heir. See Dige/ts, Lib. xxviit. It. W. 
De wulgari & pupillari ſubſiitutione, Leg. xli. F 3 ; 

5 CicEtRo's Words are, Omnes leges, judices, ad commodum Reipublice referre oportet, & eas ex utilitate communt, non ex ſend 
tiene, que in literis oft, interpretari Neque enim ipſi [qui leges ſcripſerunt] quod obeſſet, ſcribere wolebant, & ft ſerif} 
cim efſet intellectum, repudiatum iri legem intelligebant. Nemo enim leges 3 cauſa ſalvas eſſe vult, ſed reipublice, quod ea Laibe, 
omnes rempublicam optin# putant adminiſtrari. De Invent. Lib. ii. Ch. xxxviii. : ; 

5 It is a judicious Maxim in the Reman Law, that every Part of a Law ought to be interpreted by the Tenor 6f the whole Law: 
Incivile oft, nifi tata lege perſpecta, una aliqua particula legis propoſita, judicare, vel reſpondere. Digeſt, Lib. i. Tit. ii. De ligivni 
&c, Leg. xxiv. See alſo about Compacts, Lib. xlv. Tit. i. De werborum obligat. Leg. cxxxiv. 5 1. FF 

7 The ſame Lawyers obſerve, alſo, That we muſt explain one Law by another, the Antient by the New; and on the other | g 
the New by the Old, unleſs the laſt have manifeſtly abrogated ſomething belonging to the preceding. Non eff nov, . 4 x 
leges ad poſteriores trabantur Sed & peſteriores leges ad priores pertinent, mf contrariæ fint : idque multis argument! up mw 
Digelt, Lib. i. Tit. iti. De /zgibus, fc. Leg. xxvi. and xxviii. Further, Mr. Hex T1vs makes an odd Miſtake. As 1 N 
ſays, Cum illis Loc is uli idem de femili agit materia; he quotes thereupon with a fer, a Law, which imports, that when tne . 
tion of the Contractor does not fully appear, they muſt follow the Cuſtom of the Country where they treat juſt as in Caſes 0 | 

ain. Aut, fi non ofppareat quid adtum eft, erit conſequens, ut id ſequamur, quod in regione, in qua actum tft, frequentature 85 
Lib, li. Tit. xvii. De Reg. | Leg. xxxiv. This Rule is, otherwiſe, of great Uſe, and of very great Extent. bis Adlon, 

8 C1cERo obſerves well, That to diſcover the Senſe of a Writing, we muſt examine the Works of the ſame Author, his ita 0 
Words, ws rg and Converſation : Qua in ſententia ſcriptor fuerit, ex cæ teris ejus ſeriptis, faftis, diftis, animo argue * 
ſumi oportebit, De Invent. Lib. ii. Ch. xl. N 3 

The Words of the Digoſs are, Inperfecta erit ſtipulatio Si quod pondere, numero, menſura continetur, fine adjection 

ris, numeri, menſuræ ſlipulatus efſem. Digeſts, Lib. xiv. Tit. i. De verborum obligat. Leg. cxv. princip. 6 eaverit 
19 And again, tum dare cportere ſtipulatus ft aliguis. Facti guæſtio oft, non juris. Igitur fi de aliguo tritico ch. 
eft, certi generis, certa quantitatis ; id babebitur pro expr:/o. Ibid. Leg. xciv. between 
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Chap. XII. 


n Menelaus and Paris. They had agreed, 
Sa tha Conqueror ſhould enjoy Helen; Paris be- 
ing worſted, provided for himſelf by Flight, and 
Agamemnon proclaimed Menelaus Conqueror, and 
that therefore Helen, according to Articles, ought 
to be his. And the Poet makes Jupiter of the ſame 
Opinion, who declares himſelf *, 


A Fro view pv adenine Mert) Au. 
Brave Menelaus gains the Victory. 


Beſides, he that impoſes the Conditions muſt be 
the beſt Interpreter of them; for he on whom 
they are impoſed, has no Power of adding to 
them. But the Conditions (as Hector expreſſed 
them) had no relation to Slaughter or Death, but 
to Victory only ; for Helen was not to be adjudg- 
ed to him that proved the better Man, but the 
Conqueror, and not he that ſlays the other is ſuch; 
for a Brave Man may fall by the Hands of a 
Coward. On the other fide it might be argued, 
that in Decrees, Laws, Leagues, and Pacts, a latter 
Condition takes place * of a former: and that the 
laſt Condition that Agamemnon had added, was 
xzlaniÞvy, expreſſing the Death of the Con- 
quered®, and ſo Priamus ſeems to have under- 
ſtood, in ſaying, . 


Jove and the Gods eternal only know, 
Which of the Two is doom'd to Shades below. 


Beſides, the former Condition is included in the 
latter, for he that kills, conquers, but not wice 
verſd, And therefore the Condition which Hector 
propoſed, Agamemnon did not annul, but explain- 
ed“; did not change, but added to it that which 
was of the greateſt Moment, that the Victory 
ſhould conſiſt in the Death of the Adverſary; for 
that is undoubtedly Victory, whereas the other 
may bear a Diſpute : As therefore where Laws are 
really repugnant, the Judges embrace that which is 
evidently clear, in preference to that which is obſcure ; 
ſo we look upon that Pat to be better and more va- 
lid, which is deciſive of the Controverſy, and liable 
to no Exception 

X. But that which helps us moſt in the Diſco- 
very of the true Meaning of the Law, is the Rea- 
fon of it, or the Cauſe which moved the Legiſla- 
tor to enact it. This ought not to be confounded 


2 Iliad. A. v. 13. d Homer. II. iii. v. 281. 
gu. 13. Pp. 743. A. V. Diod. Sic. Lib. xv. C5. ix. 
Cæcina xix. : 


»bi ſupra, Ch. xix. & xx. 


n 


Of Interpretation. 


© Homer, II. iii. v. 300. 
, 8 Vid. Cod. Lib. viii. Tit. lvi. de revoc. donat. 
V. Inſtit. Lib. iv. Tit. xv. & D. Lib. xliii. Tit. xvi, De vi & de vi armata, Lib. i. princip. 
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with the Mind of the Law; for that is nothing 
but the genuine Meaning of it; for the finding 
out of which, we call in the Reaſon of it to our 
Aſſiſtance. And this is of the greateſt Force, 
when it evidently appears that ſome one Reaſon 
was the only Motive that the Parties went upon, 
which is ho leſs frequent in Laws than in Pacts. 
And here that common Saying takes place, that, 
the Reaſon ceaſing, the Law itſelf ceaſes. But if 
ſeveral Reaſons concur together, and only one 
ceaſes, the others do not immediately expire, or 
become leſs able to ſupport the Efficacy of the 
Law. Nay, ſometimes the general Reaſon of the 
Thihg ſeems to draw one Way, and the abſolute 
Will of the Legiſlator another; and in ſuch a 
Caſe * the Will of the Legiſlator muſt be deemed, 
by the Subjects, a Reaſon, which if it be but clearly 
ſignified, although not altogether ſo congruous to 
the Laws of Prudence, yet ſuffices to create an 
Obligation, From theſe Premiſſes may be rightly 
inferred, that a Preſent made in Proſpect of Mar- 
riage may be revoked and demanded back, if the 
Marriage does not ſucceed; eſpecially if it ſticks 
on that Side to whom the Preſent was made. 
Though generally in ſuch Preſents as paſs among 
the Living, the Reaſon of them © has not the Force 
of a Condition (unleſs it be expreſly mentioned) 
ſo as to make the Fact null, where that does not 
appear. And therefore the Olynthii were not un- 
juſt in refuſing to reſtore the Land which Amyntas 
King of Macedon had given them, when, being de- 
feated by the lyrians, he had loſt all Hopes of 
defending his Kingdom *. | 
Yet in ſome Caſes, the Law itſelf may ſuſtains 
the Place of a Condition . And therefore Ci- 
cero®, to the 7 Interdict which ', amongſt others, 
had theſe Words in it, * From whence you, or your 
Family, or your Agent, &c. rightiy argues: altho? 
one Servant be not a 9 Family, yet if that one Ser- 
vant diſpoſſeſſes me, 'tis plain I ought to be re- 
ſtored from the Reaſon of the Edi&t*. Nor is 
there any Difference whether my Agent, or any 
body elſe in my Name, diſpoſſeſſes another: He 
adds, the Reaſon is the ſame in this Caſe, whether 
your Agent (as the Word ſignifies one that ma- 
nageth all your Concerns in your Abſence with 
full Power, as your Attorney or Subſtitute) or 
4 hid. v. 91, 92. e Plut. Symp. Lib. ix. 
h Orat. pro A. 
k Vide Cicer. 


1 PLuTaRcCH's Words are, "Ev r: 0 x; vine, i d SYR. *&; oppooy ics x Y vripe vouitflass x) PeRaviripa TW mrarus, 


Plut. p. 742. D. Ed. Mech. 


\,* ProTarcn's Words are, eri: % Tels dal drug of Nn TG nd &. 
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3 This will not anſwer in our Language, 
no other than the true Senſe of the Law. And by Ratio 


ie, HH xpn H xupidliges vouTuv. A. 
By the Mind of the Lax, is underſtood what the Latins called Mens Legis, which is 
Legis, they underſtood, one of the Means or Tokens uſed to diſcover it. 


nr i er wporiduwlas, To dh 
ldem. p. 743. A 


See what will be ſaid, f 19. Note 5. about the Caſes where the Law ought to be reſtrained, becauſe the Reaſon, which eſſectually 


determined the Lawgiver, or Contractors, takes not place. 


+ Sec how the Author 4 this in his Abridgment of the Duties of a Man and Citizen. Often, 

n 0 , the Lawgiver is ſufficient to impoſe, on them that depend on him, 
Lib. i. Ch. xvii. $ 8. But what he ſays goes farther, and regards thoſe Caſes, where, 
was eſtabliſhed, very inconſiſtent with the Law itſelf ; yet we are othorwiſe aſſured, 
For then we muſt ſay, 

Perquam durum eft : ſed ita lex ſcripta eſt. Digeſt. Lib. xl. Tit. ix. Qui & & guibus manumiſſi liberi 


ſon of a Law, the Will 


no Exception under Pretence of Equity. 


ind a remarkable Example in this Law. 


: See above in Book IV. Ch ix, $ 4. Note 6. 


* 


cauſa fuit, ceſ/Jare repetitionem. Si conditio, repetitioni locum fore, Dige 
7 This is what is called Interdictum See the Inſtitutes, Lib. iv. 


or Cæcina, Ch. iv. There ar: ſeveral Sorts of it, and this, 
or Judge ſupreme, who gave it. 
9 


* Cictrg's Words are, 
aiceres te reftituiſo ? 
«rum me tuus procurator dej 
guaſt guidam pen? dominas, ! 


oc eft, alieni juris vicarius, 


dee Mr. NoopT's Commentary on the Digeſt. Tit. De legibus, p. 13, 14. 


So the wi order, Et generaliter hoc in donationibus definiendum eft : multum intereſſe, cauſa donandi fuit, an conditio. Si 


of which he treats, is called, Irterdifum unde wi, 


3 
CicEro's Words are, Unpe Tu, AuT FaMiLia, AUT PROCURATOR r 


Ci me villicus tuus ſolus di jecilſet, non familia dejecifſet, ut opinor, ſed aliguis de familia. 
Non enim alia cauſa eft « quitatis in uno ſervo, & In pluribus 


ecerit, is qui legitim procurator dicitur omnium rerum eius, qui in Italia non ſit, abſitve reipublice cauſa, 


though we ſee not the Rea- 
an Obligation to conform to it, 
though we ſee a general Reaſon why the Law 
t That the Legiſlator deſigned there ſhould be 
with the Lawyers, This is hard, but ſo is the Law: Puod quidenm 
non fiunt, Leg. xii. Hi. We 


ſt. Lib. xxxix. Tit. v. De donation. Leg. iii. 
It. xv. and FRanci HOT OMAN upon CicERo's Oration 
It was the Pra tor, 


vvs, &c. Cicero pro Cæcina, Ch. xix. 


Red igitur 
non alia ratio juris in hoc geneve dumtaxat, 


your 
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your Neighbour, or Client, or Freed- man, or any 
other diſturb me upoff your Account and In- 
treaty **. 

Another Inſtance of a Caſe which may be de- 
cided from the Reaſon of the Law **, The Law is, 
that thoſe, who in a Storm forſake the Ship, ſhall 
loſe all; and the Ship and the Lading ſhall be theirs 
that ſtay in it. But in a very diſmal Tempeſt all 
forſake the Ship, except one ſick Man, who 1s not 
able to get out and eſcape z the Ship by chance comes 
ſafe to Port; the fick Man ſeizes it as his; the 
Owner puts in his Plea againſt him. Now the 
Reaſon of the Law was, that thoſe who had ex- 

oſed their Lives to ſave the Ship, ſhould have 
— Encouragement; but this the ſick Man can- 
not pretend to, who neither ſtayed in the Ship 
upon that Aecount; neither contributed any thing 
to the Saving of it. 4 

Xl. Beſides, the ſame Word admits of ſome- 
times a more looſe, ſometimes a more ſtrict Inter- 
pretation, which may happen upon ſeveral Ac- 
counts. Sometimes the Name of the Genus is 
peeuharly applied to one of the Species; as in the 
Words Adoption * and Cognation !. In the Names 
of Animals, where the Word is-not of the common 
Gender 5, the Maſculine includes the Feminine, and 
vice verſa. Sometimes Art gives a Term a larger 
Signification than common Uſe: As Death in the 
Roman Law is extended even e to Baniſhment, 
which in popular Uſe ſignifies only the Separa- 
tion of the Soul from the Body. Hither may be 
referred the Ambiguity in the Words, mine, thine, 


Add. Lib. i. Tit. iti. Lib. xii, xiii. & Lib. xxvii. de legibus. 
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yours, &c. which Martial * plays with; 


Carmina Paulus emit, recitat ſua carming Paulus: 
Nam quod emis, poſſis dicere jure tuum. 


You Verſes buy, your Verſes you recite - 
For what you buy, that juſtly is your Right, 


XII. Moreover, in Promiſes and Pacts, as ai; 
in Privileges, ſome Things are Favourabl⸗ fo g 
odious, and others of a middle or mixt Ne 
ture, 

Thoſe are favourable which carry an 
along with them, or which equally oblige! = 
Party, and which tend to promote the commo 
Advantage“; and the greater and the more 4 
tenſive the Advantage is, the better Title have 
they to Favour. Thoſe alſo are favourable whic) 
make for the 9 Preſervation of Societies, and with 
out which fome Act would be to no End or Pur. 
poſe. Befides, to avoid an Inconvenience is more 
tavourable than to gain a Convenience i, and 
greater Favour is allowed to that which makes for 
Peace, than that which makes for War; ang a 
defenſive War is ſtill more favourable than an of. 
fenſive. 

On the other ſide, thoſe are odious, which lay the 
Burden on one Party only, or on one more than 
the other; that, alſo, which carries a Punif.. 
ment along with it; or makes any Act of no Ef. 
fect; or changes any thing in former Conſtiu- 
tions; and ſuch as tend to the Deſtruction of 
Friendſhip and Society. 


b Which is put by the Aut. ad Heren. Lib. i. Ch, xi, 


© Lib. ii. Ep. xx. Id. Lib. vi. Ep. xii. Jurat capillos efſe, quos emit, ſues Fabulla ; nunquid, Paule, pejerat ? 


1 Indeed, as the Law, to which the Author here refers us, imports, all Cafes cannot be expreſſed in Laws, they ought to be 


un. 


applied to Caſes 2 y alike, and where the ſame Reaſon takes place evidently, Non peſſunt omnes articuli ſingillatim aut lygitu 


aut ſenatus-conſu 


tis comprehendi : ſed cum in aliqua cauſa ſententia corum manifeſta eſt, is, qui juriſdictioni preeft, ad ſimilia pott, 


atque ita jus dicere debet. Digeſt. Lib. i. Tit. iii. De legibus, Leg. xii, xi. See alſo Leg. xxvii. 

80 the Author ad Herennium ſpeaks, Sit lex, que jubeat, eos, qui propter tempeſtatem navim reliquerint, omnia perdere ; eorum navin, 
ceterague «fe, fi navis conſervata fit, qui remanſcrint in navi. Magnitudine tempeſtatis omnes perterriti navim reliquerunt, ſeaphan 
conſcenderunt, preter unum egrotum : 15 propter morbum exire & Fugere non potuit. Caſu & fortuitu navis in portum incolumi; delia 
eft : illam ægrotus poſſidet ; nawim petit ille, cujus fuerat. Ch. xi. 

3 Under the Term of Adoption is 3 Adoption 22 ſo called, by which the natural Father releaſes his Son from his 
paternal Authority, and transfers him to his adoptive Father; and Abrogation is by which a Son, who has loſt his natural Father, 
and was under his own Power, ſubmits himſelf to him who is willing to become a Father to him, See the Institut. Lib. i. Iii ii. 


De adoptionibus. 
+ Cognati in the Roman Law is fpoken generally of all the collateral Kindred, but more particularly Cognati are the collateral 
Kindred on the Mother's Side, and _ of the Father's Side. See Inſtitut. Lib. i. Tit. xv. De legitima Agnatorum tuttla, \1. þ 
The Words of the Digeſt are, Verbum hoc, fi quis, tam maſculos quam faminas complectitur.. Digeſt, Lib. I. Tit. xvi. Deve- 2 
borum ſignificatione, Leg. i. 0 
6 So the Digef/ts ſpeak, Deportatos enim mortuorum loco habindos. Digeſt. Lib, xxxvii. Tit. iv. De bonorum poſſeſſion? contra tot 5 
las, Leg. i. $8. See above Lib. iii. Ch. vi. 5 3. Note 5. F. 
Very well: If the Nature of the Contract be ſuch, and then the Thing follows ſrom theContraR itſelf, without any Conſiders _ 
tion. But as Conventions are often made, where there is a Mixture of Equality and Inequality in the Conditions; it would reman Re 
always to be examined, in ſuch Caſes, whether the Parties did not treat upon this Footing. Beſides, the Equality does not conlit Ks 
here in a fixt and determined Proportion, with * to the Nature of the Things. The whole, in Reality, depends upon the i Tt 
of the Contractors, who, according to their Condition and Circumſtances, each ſeek to find their Account in the Bargain. Te 
This Expreſſion is very indeterminate, and ſubje& to Diſpute. The Queſtion here does not relate to Things contrary to . | not 
tural Equity, or the Civil Law. We ſuppoſe, as I have — ſaid, that the whole depends upon the Will of the Parties. Ti 


a certain Senſe of their Meaning may be more agreeable to the public Good, it does not follow that that Senſe ſhould be , 
We mult firſt be aſſured, that the Contractors, or the Legiſlator, hath known this, and had a Deſign to procure it. Now 1 
throws us into new Difficulties from which it is not eaſy to get clear. | 
9 The Intention of the ContraQtors in all ſerious Engagements, is ſufficient to reject an Interpretation, which would render ud 
no Effect. And this takes Place, even though the Act ſhould become null, unlef! we admit ſomething whigh charges one Part 
more than the other; that is to ſay, ſomething odious: whence there ariſes a Conflict. For he, who is prejudiced by this Inequ- 
lity, will ſay, that at this Rate he had rather nothing was done. We may apply here ſeveral other Things which are putin® 
Rank of odieus. As to the Preſervation of Saciety, Frienaſbip, and Peace, we muſt conſider how far the Perſons here are diſpa 


that Way. 
10 Qu INCTILIAN's Words are, Incommoda vitantis melior, quam commoda petentis eft cauſa, Inſtit. Orat. Lib. vii. Ch. iv.P-533 
Edit. Lugd. Bat. 421. Edit. Obrecht. But Quindilian ſpeaks here of quite another Thing, the Caſe relates to Accuſation 


Defence. 
When in a Contract a Penalty is laid on him, who violates his Engagements, it is deſign'd as a Tye upon him to keep the 
Now the greater the Penalty is, the more effeQually this End is anſwered. For theſe Reaſons, we ought to follow what is nc 
in the proper and general Senſe of the Words: or elſe there will ariſe a Conflict which will render the Application of the Rule 
impoſſible. We may ſay the ſame Thing of Penalties eſtabliſhed by Law: for the Queſtion here does not relate to ſuch Caſs 
contain any thing contrary to Equity, or where the Will of the Legiſlator is dubious. We ſhall treat of theſe, 9 21, 22. of 
Chapter. The Principle of our Author may ſometimes authorize Frauds in order to elude the Laws. Mr. Two as1us, Us /7" 
$ 171. proves it by this Example. Suppoſe, ſays he, that the Magiſtrate has forbid the Exportation of Corn, A Man eo 
Meal. According to the Diftin&tion here, ſuch a Man cannot be puniſhed ; for Puniſhment not only affects his Liberty, but!“ 
itſelf, extremely odious., We muſt then follow the Letter, and, in that Senſe, Four or Meal is not Corn. * 
12 But unleſs it appear, that the Intention of the Parties was to make no Innovation, why ſhould we fly from the Senſe of 
own Terms ? Indeed there may be very good Reaſon for making ſome Alteration, Til 


| 1 : | 
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a mixt Nature (as ſuppoſe for- Been ejected, ought to be extended even to him who 
TENN changed, m he Bo Sake is hindered from coming to his own 5. For this 
of Peace) according to the Greatneſs of the Good, Senſe is not repugnant to the Nature of the 
0 the Change, are ſometimes odious, ſometimes Words; and in Favour a _—_ to be put 
2 able; yet, ceteris paribus, Favour ought to in Poſſeſſion of his own; for to diſpoſſeſs is to 
np mar 5 hinder one from continuing in Poſſeſſion *, but a 
XII. Upon theſe Diſtinctions Grotius builds the Man continues in Poſſeſſion, although he ſome- 
following Rules : times goes out upon neceſſary Occaſions. And 
1. In Caſes that are * not odious, Words are to therefore it is the ſame Thing whether a Man 
be underſtood according to the full Propriety of po- actually turns me out of my Houſe, or, while I 
ular Uſe; and if in popular Uſe there be ſeveral am out upon neceſſary Buſineſs®, hinders me from 
Sionifications of the ſame Word, the largeſt is to be coming in?. Erom the F orce of this Rule it is, 
talen. Thus ſometimes the Maſculine is to be that, in a doubtful Caſe, if it be a Matter of Fa- 
taken for the common Gender: as if Leave be given vour, the Year begun is looked upon as compleat, 
to kill any Game in ſuch a Foreſt, except Bucks, 7 where another's Right is not injured by it“. And 
under that Name 3 Does, alſo, ought to be compre- againſt this did Caligula © offend, in denying thoſe, 
hended. In ſuch Caſes too an indefinite Word is whoſe Anceſtors had obtained the Freedom of 
to be taken! univerſally ; as if it be ſtipulated in Rome for themſelves and their Poſterity, a Title to 
a Treaty, That the Captives ſhall be returned on it, unleſs they were their Sons, * affirming that 
both ſides, it muſt be underſtood of all and every Pofterity ought not to be underſtood beyond that 
one of them. So Cicero argues in the aforeſaid Degree. Let I am afraid Dido made ule of too 
Interdict, that the Words, From whence a Man has favourable an Interpretation, who when ſhe had 


2 Orat, pro Cæcina, Ch. xxiii, d Add. Lib. iii. $7. D. B. t. e Add. Lib. xix. Tit. ii. Lib. xxix. D. locati, c. 
4. Buſſrer's Hit. Franc. Lib. xix. p. 39. © Suet, Ch, xxxviii. Add. Lib. V. Tit. vi. Lib. iv. D. de jure immunitatis. 


1 This Diſtinction of Things favourable and edious is equally uncertain and uſeleſs. The Definitions given them by GroTIUs 
and our Author have no Foundation; for Promiſes and Compatts, as well as Privileges, relating to Things allowable and innocent, 
as we may here ſuppoſe, are all indifferent in their Nature, and, by Conſequence, ought not to be extended or reſtrained farther 
than the Intention of the Author requires. There are in theſe Definitions Things which do not well agree together: For we ſay, 
for Example, that what tends to the publick Advantage is fawourable, and what includes any Puniſhment is don, for we know, 
that the Infliction of Puniſhment makes for the publick 1 42 It is not but there are Cauſes favourable or cdious ; but what 
they have of that Nature proceeds not from the Thing itſelf, but depends only upon the Intention either of the Legiſlator, 
Contractors, or Teſtator, which ought to be otherwiſe known. In the Roman Law, for Example, the Liberty of a Slave (ſee the 
Isfiit. Lib. i. Tit. vi. Quibus ex cauſis manumittere non licet, F 2.) is a Thing favourable, as, alſo, the Portion of a Woman (ſee 
the Pigs Lib. xxiii. Tit. iti. De jure Dotium, Leg. Ixviii Ixx.) On che contrary, ſecond Marriages paſs for edjous with moſt Peo- 
ple (ſce Novel. Juſtiniani ii, Ch. ii. $ 1.) I have, alſo, ſaid that this Diſtinion is uſeleſs : Indeed in the Examples alledged by our 
Author, the Interpretation which he gives, may either be given independently upon what he believes odious or fawourable, or is 
directly contrary to his Rule. Mr. TiT1us, OC. 428, 429. See what ſhall be ſaid in the following Notes. The Author, 
whoſe Opinion I have related, follows Mr. Txomas1ivs in this, none of whoſe Works I had ſeen when I put out my firſt di- 
tion of this Book ; ſee his grip. Diwvin. Lib. ii. Ch. xii. F 159, Sc. and the Appendix following it, where he defends himſelf 
againſt a Profeſſor of Hamburgh named Vincent Placcius, who had criticized upon what he maintained, that he could not give a 
good Definition of favourable and odious. Add here what I have ſaid upon Gaorius, Lib. ii. Ch. xvi. $ 10. Note 1. 

That is to ſay, according to Mr. Tnouas tus, abi ſupra, F 173. in Things of a M Nature, which are both favourable 
and odiovs. We muſt add, Provided the favourable moſt prevail; according to the Principles of our Author. 

3 That is true, but that is not becauſe a Thing fawourable is treated of, but by reaſon of the uſual Signification of the Word 
Cerwur, 1. e. a Buck, Mr. Tirius obſerves very well, That when indeed we ſpeak of a Buck, or any other Creature in the 
Maſculine Gender, which is the more noble, it comprehends the Female as well as the Male, unleſs there be ſome Circumſtance 
which ſhews plainly that we ſpeak of the Male in Oppoſition to the Female. But I am not of the Opinion of that Author, who 
affirms, That, according to the Principles of Guxor tus and PurFExDory, the Word Buck is only applied to the Males. Becanſe 
(lays he) 2. Clauſe, except the Bucks, imports a Change of what before it was wont to ſignify, and, conſequently, includes fomething 
odious. This Change was made after the firſt Agreement, and not a Reſtriction added on a ſudden, and in the Agreement itſelt, 
as that is, which is treated of in this Example. 

+ This is not becauſe a Thing favourable is treated of, but becauſe, in ordinary, Speech theſe indefinite Expreſſions are in their 
Nature equivalent to univerſal, unleſs there be otherwiſe ſome Reaſon to reſtrain them, as there is not here. For why is it, that in 
a Treaty of Peace we would keep any Priſoner taken in War? This might have ſome Appearance in a Capitulation, or any other 
Convention made during the Courſe of a War which ill ſubſiſts ; but, even here, if it was purely and ſim ly agreed to reſtore the 
Priſoners taken on both Sides, there would be no Exception, however diſproportioned their Number might be. It would be the 
Fault of that Side which had the greateſt Number of Priſoners, if they did not ſtipulate in the Agreement, that they ſhould be 
exchanged Man for Man. Let us add, That, according to the Principles of our two Authors, there would be here a Conflict of 
Reaſons againſt Reaſons, as Mr. Tnomas1us remarks, uh ſupra, F170. For he that having the greater Number of Priſoners, 
would exchange them only Man for Man, for otherwiſe it would be a 'I'hing odious, becauſe he would give more than the other. 
This laſt, on his Part, affirms, That, according to the Agreement for Peace, he treated for the moſt favourable Thing, and ſo the 
Terms are to be underſiood in tie molt extenſive Senſe that they are capable of. Thus, through the Contrariety of Reaſons, 
BW — is — by ſs Terms favourable and odious. | 
4 This is determined in the Digeſs: Si autem cum dominus weniret in poſſe onem, armati eum prohibuerunt, qui irvaſcrant poſ. 
Scſſionem, wideri cum armis Aga, 4 xliii. Tit. xvi. De wi vi AN ii. F8. 6 : 4 pf 

Ihe Words of the Digeſts are, Sive autem corpore, five animo poſſidens quis dijectus oft : palam eft, eum vi dijectum wideri, Id. 
= circoque ſi quis de agro ſuo vel de dome proceſſiſſet, nemine ſuorum relifto, mox revertens, prohibitus fit ingredi vel ipſum prædium: wel ff 
1% cum in medio itinere detinuerit, & ipſe poſſederit : vi dejettus wideatur : ademiſti enim ei poſſeſſionem, quam anim? retinebat, etſi non 
= fore. Ibid. Leg. i f 24. Befides, what our Author ſays is ſufficient to ſhew, that we need not examine whether the thing 
= treated of is fawourable or not, for the Senſe of the Words, drive out, may be proved by other Principles. Mr. Tuouastus ſays 

here, that all depends upon the Reaſon of the Law, for (adds he) the Roman Law would, by it, prevent all Violence between particular 
Perſons. Francis Hotoman nevertheleſs affirms, That Cicero uſes Sepbiſtry in the Buſincis of Cocina, as appears by his Notes on 
that Orator's Harangue before quoted. See Mr. ScuvLTINnG's Diſcourſe. De Juriſpr. M. Tull. Cicer. p. 283. 

7 I doubt much, whether the Quality of favourable, will authorize us to lay down this as a general Rule, ſufficient to decide all 
= Caſes which may 41 * on this Subject. All depends here upon the Manner in which we expreſs ourſelves, with regard to 
ears; according to the Nature of the Affair, or the Laws and Cuſtoms relating to it. Beſides, the Proportion of the Year, which 
5 expired, makes a great Difference, and, conſequently, may authorize very different Deciſions, with regard to the ſame 1 hing; 
g. for Example, when but a few Days of the Year are paſt, or it wants but a few Days of the End. The Roman Law, on which 
1 = 28 $ Maxim is here founded, follows no fixt Principle, in its expreſs Deciſions, which can direct us in Caſes not yet de- 

4 - ed. See Examples of this in PEER Du Favs, in Leg. ci. De Reg. Jur. Ax TroxIxE Faukg Juriſprud. Papin. Tit. xxiv. 

ce. i. at. iv. p. 1126. Epmoxny MEAILLUus, Obſervat. ii. 21. | 
+ 8 15 more common, than to underſtand by the Word Dęſcendents, all thoſe who deſcend in the Right line for ſeveral De- 
1 908 » Withour needing a favourable Conſtruction, to extend it farther than the firſt Degree. And the Determination of the Roman 
— is poſitive. as to the Privileges granted a Perſon and his Deſcendents, as appears by the Law quoted by our Author, Inmu- 
ales generaliter tributæ eo jure, ut ad paſteros tranſmitterentur, in perpetuum ſuccedentibus durant. Lib. I. IIt. vi. Leg. iv. 


purchaſed 
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purchaſed ſo much Ground, as ſhe could cover 
with an Ox's Hide, cut the Hide into thin Pieces, 
and fo ſeized upon more Ground than ſhe had 
really bargained for*. By the ſame Trick did 
Tvarus buy as much Land as he could encompaſs 
with the Hide of a Horſe, which he afterwards 
cut into ſeveral ſmall Thongs, and encompaſſed 
Land enough to build a City upon“. 

2. In a Matter of Favours, if he that ſpeaks be 
learned in the Law, or ſpeaks by the Advice of thoſe 
that are, his Words are to be taken in the moſt com- 
prehenſive Signiſication; ſo as not only to import as 
much as they do in common Uſe, but to include that 
Signification, alſo, which is uſed amongſt the Lawyers, 
or which the Civil Law has impoſed upon them. 

3. On the other hand, Words ſhall be taken in 
ea ſtrifter Senſe than the Propriety requires, if other- 
wiſe Injuſtice or an Abſurdity would follow *, 

4. Although it be not abſolutely neceſſary, for the 
avoiding Injuſtice, to take the Woras in a ſtrifter 


Senſe than their Propriety demands; yet if there be 


a manifeſt 3 Advantage in ſuch a Reſtriction, we 
ought to ſtop at the narroweſt Limits of their pro- 
per Signification, unleſs Circumſtances perſuade other- 
wiſe. 

5. In an odious Matter a figurative Speech may 
be admitted + to avoid a Grievance; thus in a Do- 
nation, or when a Man recedes from his Right, 
Words, although delivered at large, are uſually 
confined to thoſe Things only, which were ſup- 
poſed to be then thought of. And therefore Ci- 
cero argues right, that 5 though a Man bequeaths 
to his Wife all the Money he has, yet his Debts 
are not therefore bequeathed unto her; for there 
15 a great deal of Difference between ready Money, 
and ſuch as is due upon Bonds. Thus Aurelian, 
when he ſet out on his Eaftern Expedition, pro- 
miſed the People Crowns of two Pounds Weight, 
if he returned Conqueror: And when the People 


2 Juſt. Lib. xviii. Ch. v. Virg. En. Lib. i. v. 371. & Cerda ad b. l. 
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&ed C f Gold Book V 
expected Crowns of Gold, hi REO 
* able nor willing to , . bang 
only Crowns of Bread. Na ; "Wop h 1 
expreſſes himſelf univerſally, if afterwarg OY 
ticular Enumeration follows, the 5 Law _— 
allow any thing to be made over, but ty ” 
3 expreſſed. And when one * ire 
as ſtipulated to ſend another 7 Auxiliar 8 
it is 1 2 * that they are to be ſent at the Er 
pence of him to whom they are promiſed, u 24 
it was expreſly otherwiſe agreed between Fen 
And thus a League made for the Defence f. | 
Dominion, when the Lord is in Poſſeflion 8 
does not extend to the Recovery of it, when 1 
is ejected. Sometimes the Odium of the Perl, | 
juſtifies a fri and almoſt quibbling Inter k ; 
tation: Thus the Lady that betrayed the Ca tal 
and had bargained for her Pains to have wh Pl 
Sabines carried upon their left Arms, en 
their Bracelets, was buried under their Shieldg*i 
XIV. Grotius applies theſe Rules in a few Ex. 
amples: As thus, It 7s demanded, if a Retard i. 
propoſed to him that firſt gets to the Goal, and tt: 
come in together, whether it be due to both er ty yi. 
ther? Indeed the firſt, in this Caſe, may ſignif 
either him who out-runs all the reſt, or him when 
none out-runs: And therefore if the Reward uss 
only a Wager between the Parties, and both come 
to the Goal together, they muſt draw Stake, 
And the ſame holds, if two Spectators, as is uſu 
had laid a Wager on this or that Man's Had 
But if the Reward was propoſed by a third Per. 
ſon to encourage their Induſtry, then thoſe who 
come in together ought to divide it, if it be caps 
ble of Diviſion, or elſe to enjoy it both together; 
or, if that cannot be, to draw Lots for it, or t9 
run again; for *tis hard that both ſhould be de. 
prived of the Reward, becauſe neither was work 
than the other: Beſides, the Rewards of Virtu: 


d Apud Saxonem Gramm. Lib. ix. & P. 
4 Which were coll 


© See above in B. iii. Ch. v. H 10. and Mr, Barbeyrac's 1/t Note upon it. 


Virg. Hiſt. Angl. Lib. v. 
© Tarpeia. V. Plut. Romulo, & Liv. Lib. t 


Siliginei. Panis Siligineus, White Bread. V. Fl. Vopiſcum in Aurel. Ch. xxxv. 


Ch. xi. | 
— 6 

But why ſhould not this have place in a Donation, for Example, which is a Thing edious, according to GrorT1vs and on ( 
Author, The Donor knowing all the Force and Extent of the Terms, may be ſuppoſed to uſe them without Reſtriction, ul 0 
there be ſome probable Reaſon to make us think he had ſomething leſs in his Mind, and in that Caſe it is not becauſe a 1 hing c 
not «dious or chargeable, that the Signification of the Terms are refrained, bat upon the Account of what the Donor provaby 
had in his Mind, as our Author himſelf ſpeaks, a little lower, after GzoT1vs. 0 

2 This and the following Rules are not peculiar to Things fawourable, as is eaſy to ſee. They concern all Acts done wit * 
Knowledge and Deliberation. | (1 

3 GroTivs ſays, A manifeft Equity, or Advantage; and the firſt Word is apparently omitted, either by the Careleſnes cf ti t. 
Author, or Fault of the Printers. As for the Rule itſelf, if Equity requires that the Signification of a Word ſhould be relninel th 
as much as poſſible, it is for that Reaſon, and not becauſe a Thing fawourab/e is treated of. But Profit has no Influence hee, u 
ther than it is evident that the Lawgiver or Contractors would procure it. i th 
1 Provided, that there be Reaſon to believe, that he that — would not ſubject himſelf or others to this chargeable Cork. 0 
quence ; for if he intends it, why ſhould we oppoſe his Deſign? And if we have no Reaſon to believe that he did intend i, wi 
ſhould we have recourſe to a figurative Senſe ? | 

5 Cictro's Words are, Non fi uxori vir legavit owne argentum, quod ſuum efſet ; idcirco que in nominibas fuerunt, legats ſat; Th 
multum enim differt in arcane poſitum fit argentum, an in tabulis debeatur. Topic. Ch. iii, When he ſpeaks of his Money, he mea Ch 
not ordinarily his Debt, ſo the Senſe of the Teſtator is taken from the Signification of the Terms, and not from the Nature of ut * 
Legacies or Gifts themſelves. The Terms, in the Original, cannot be underſtood otherwiſe, according to the Ideas and Langue“ 27 
the Roman Law, as Francis Hot man ſhews, Obſerv. Lib. i. Ch. xxv. _ 

6 But then the Enumeration itſelf ſhews, that he that ſpeaks did not take the univerſal Particle in its full Extent. This Aut 05 
alſo, is not always ſure: for there may be particular Reaſons why we enter into ſome Detail, without Prejudiee to the General!) © 
of the preceding Terms, and of this we muſt judge by Circumſtances. The Lawyers are very little agreed upon this Head, * Gr, 
a Diſſertation of the deceaſed M. Lu DO VIC, Ar Species deroget Generi ? printed at Hall in 1721. | 

7 In this Example it is clear, that the Promiſe to ſend Succours, does not include, according to the ordinary Uſe of the Wars ogy 
and common Practice, an Engagement to furniſh the Troops at his own Expence. So that, when a Thing fawourable 5 | 90 
of, it cannot be extended to an Agreement, unleſs it be explained in other Terms. As for the Example following, ] cannot a . 
why the Author alledges it here, For when a Treaty of Alliance is made for the Defence of his States, or of ſuch and ſud! ; 
State which he poſſeſſes, this Expreſſion alone, without any farther Explanation, can never imply an Engagement to alf p « p 
Prince to recover them, in Caſe he is driven from them, 'Theſe are two very different Things, and it is much more eaſy to ine 0 
a Prince from loſing his Dominions, than to help him to recover them when they are loſt. Ihis takes place eſpecially when r "Wi 
Caſe relates to a Country newly conquered, and on which other powerful Princes have Pretenſions. e have a fine Exam?" ; "Thi 
this in Guiccardin, It is a Sentence of Geerge Cornaro, in a Speech to the Republic of Venice, when it was under Delibera6 Rea 
whether that State ſhould abandon the Party of Francis I. King of France, to make a League with the Emperor Charl:s 75 8 
had been objected, that the Republic had promiſed to ſuccour the King of Prance, for the Defince of the Territories he 744% Nes 
Italy. To this Cornaro replied, It was true, but they had not promiſed to affift him to recover them if he loſt them, p. 24. Ch. 


Genev. 1645 — 
See Mr. Bupprus's Diſcourſe, entitled, Juri/prudentice Hiſtorics Specimen, F 11, Cc. among his Selecta Juris Natur 
Gentium, where he examincs this Cale, aug 


CHAP. XII. 


t to be confined to ſo ffriF an Interpre- 
= ; 2 therefore it would be generous in the 
Patron to give the whole Reward to cach that per- 
forms equally * *. But what Auguſtus gave the 
Robber Coracota (who, having heard that ſuch a 
Sum of Money was laid upon his Head, ſurren- 
Jered himſelf ) proceeded rather from the Great- 
neſs of the Emperor's Soul, than that it was due 
from him“. : 

XV. In the Treaty which put an End to the ſe- 
cond Punick War, there was a Clauſe, 7. hat the 
Carthaginians ſhould not wage War, either in A- 
frica, or out of Africa, without Leave of the Ro- 
man People. Ought this to be underſtood of an 
offenſive War only, or of a defenſive alſo? Cer- 
tainly only of an offenſive War; for otherwiſe that 
Clauſe would be odious, as inconſiſtent with the 
very Being of the State of Carthage. Beſides, 
tis hard to retrench one's natural Liberty, ſo far 
as not to permit him to defend himſelf againſt an 
Injury“. Nor was it the Deſign of the Romans ?, 
by this Clauſe, to — — the Carthaginians to the 
Inſults of their Neighbours, or to render them en- 
tirely dependent upon their Arms for Protection; 
but only ſo to tie them up, as that they ſhould not 
enlarge their Territories, or increaſe their Strength 
by War. Indeed when the Romans made ſuch a 
League with Antiochus, they inſerted this expreſs 
* Clauſe*, That if any Nation, againſt whom Antio- 
5 chus by theſe Articles is debarred from waging War, 
* Should ſet upon him firſt, he ſhould then have Liberty 
/ Warring againſt them. | 
+: XVI. The Romans promiſed the Carthaginians, 
: that Carthage ſhould be a free City: And a little af- 

EZ ter demanded of them that they would demoliſh 

EZ it, and build another at a greater Diſtance from 
© the Sea; pretending that the Spot of Ground, 

8 ; _ which the City ſtood, was not Carthage“. 
| ere though the Freedom which the Romans pro- 
® miſed, cannot be underſtood of a full and entire 

Y liberty, that having already ſuffered no ſmall Di- 


minution; yet, at leaſt, ſo much Liberty ought to 
be underſtood, as that they ſhould not be obliged, 
* at another's Command, to deſtroy their native 
Fs Country, and betake themſelves elſewhere. In- 
cs ES deed Liberty, or a Privilege of being govern'd by 
ch one's own Laws, is the Attribute of a People, not 


of a City, as it conſiſts of Walls and Houſes 
yet ſince it was ſaid that Carthage ſhould be free 
(not the Carthaginians, by which Way of ſpeaking 
the Romans might have coloured over their Cheat) 
W the natural Meaning of the Words intimate, that 
the People ſhould enjoy their Liberty in the City 
= Carthage that then was, and, alſo, that the Buildings 


* Y, Liu. Lib. xxvi. Ch. xlviii. 
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themſelves ſhould be ſecure. Polybius * relates, 
that the Senate had promiſed, that hey ſhould have 
their Liberty, their 2 all their Lands, the full 
Poſſeſſion of all their Goods, both publick and pri- 
vate; and that the Carthaginians preſently ſu- 
ſpected why there was no Mention made of the 
City. But indeed 'tis evident, that the Romans 
here were guilty of more than Panick Perfidi- 
ouſneſs. 

XVII. There are other Conjectures founded 
upon ſomething elſe than the Signification of the 
Words in which the Thing is expreſſed, which 
make it neceſſary ſometimes to enlarge, ſometimes 


to reſtrain the Meaning. Yet it is obſervable, that 


we have oftener Reaſon to reſtrain than to enlarge 
it. For the Want of any one Cauſe is enough to 
hinder the Effect of a Thing, whereas all muſt 
neceſſarily concur to produce it: Thus, in ſuch 
Acts as create an Obligation, the Meaning mult 
be reſtrained, if it appears that any one of the 
Cauſes be abſent ; whereas to enlarge it, there mult 
be a Concurrence of them all. 

And this Enlargement is not ſo eaſily admitted 
here, as when I juſt now ſaid, that, in a Matter of 
Favour, the Words may bear another, though leſs 
received Signification than uſual : For there (ſince 
the only Uſe of Words is to expreſs one's Mind 
ſuch a Senſe of the Words, not being entirely diſ- 
ſonant to common Uſe, might probably have been 
in the Mind of the Speaker. But the Caſe before 
us ſuppoſes us to make Uſe of Conjectures, to 
3 that the Mind of the Speaker is ſuch as his 

ords will not admit of, and therefore we ought 
to be very certain of it. 

Nor can a Law extend to a Caſe, which pro- 
ceeds —_ a Reaſon only like that which the Law 
is founded upon, for the Reaſon ought to be ex- 
actly the ſame. Nay even that is not always 
enough, for ſometimes the bare Will of the Le- 
giſlator determines itſelf at Pleaſure, even againſt 
or without Reaſon, and yet is ſufficient to pro- 
duce an Obligation. 0 

To juſtify then ſuch an Enlargement, we ought 
to be ſure that the Reaſon, under which the Caſe 
in Debate comes, was the © only Cauſe and Mo- 
tive that induced the Legiſlator to enact the Law; 
and that this Reaſon has been conſidered by him 
ſo generally, as that he would have applied it to 
the preſent Caſe, had he foreſeen it, becauſe other- 
wiſe the Law would have been uſeleſs or unjuſt. 

Hither may be referred what the Rbhetoricians 
ſay about Reaſoning, when a Thing, for which 
there is? no Proviſion made by any particular 
Law *, is inferred, by a Parity of Reaſon, from a 


© Liv. Lib. xxx. Ch xxxvii. Polyb. Lib. xv. Ch. xviii, 


a ſt a _ Article Ai N which Flaminius gave 2 2 "oy. Liv. Lib. xxxiii. Ch. xxx. 4 Add. Livy, Lib. xlii, 
meas . xli. e . Livy, Lib. xlii, Ch. xxiii. id. Appian, de Bello Punic, p. 48. Ed. Steph. E Ex. . Cxlii, 
of tit vid. D. Lib. i. Tit. iii, De legib. Lib. xii, xiii, & xxvii. * 8 5 wy yy 
U * — 
uage See Mr. Tuouastus's Diſcourſe, De Prioritate & Poſterioritate dubi& atque incerts, which are amongſt thoſe at Leip/ick 
«ful, Ch. iii. where tke Queſtion 1 in this $, and ſeveral other curious ones are handled. 7 
1 0 * This Reaſon alone hath ſo great Force, that it is not neceſſary to alledge what the Clauſe contains 5 or odious, as 
4. 8 Grotins does u/i ſupra, 5 14. 

| 3} Si gui ſociorum populi Romani ultro bellum inferent Antiocho, vim wi arcendi jus - dum ne quam urbem aut Belli jure teneat, 
Wark =O in angcrtiam accipiat. Tit. Liv. Lib. xxxvii. Ch. xxxviii, © If any of the Allies of the Roman People ſet upon Antiochus 
creat | let him have Liberty to repel Force by Force, provided he takes no City, either by the Right of War, or by Treaty,” See 
act ie alſo Polyb, Excerpt. _ xxxv. Ch. iv. | 
act + Add here what I have {:id upon GroT1vs, Lib. ii. Ch. xvi. f 15. Note 2. ; 
{> 5 1 5 As Nicias and Themiſtocles ſay in Thuqd. Lib. vii. Cb. Ixxvii. © That by a Town we underſtand the Inhabitants, not the 
ro binde veidings and Walls“ "AJ; yup min, & ren. Add. Juſt, Lib. ii. Ch. xii. Note 14. 
het £5 here 1 no Neceſſity that the Reaſon of the Law ſhould be ſingle, to authorize the Extent of it; for there is oſten more 
_ c * Thing which cauſes Laws to be made, and in one and the ſame Thing ſeveral Ends may be propoſed, either ually, or 
erat 1 ome — be principal, and others ſubordinate. In this Caſe, if he that ſpeaks has equally propounded to himſelf diverſe 
LV L 8 __ w = he had in View, they muſt all be joined in — it, in ſuch a Manner, as the like Caſe, to which the Law 
. 4% * _ ed by virtue of. one of thoſe Reaſons, agrees with all the other. But when there is a principal one, there is no 
47. Iv * 6 8 Caſe ſhould, alſo, agree to the other ſubordinate ones, as M. Tuouasius obſerves, Inſtit. Juriſp. Divin. Lib. ii. 


dee the Laws quoted above, F 10. Nöte 8. 


4 A like 
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like Caſe which is provided for : -or, as Quin#ilian 
has it, When a Thing not written is gathered from 
a Thing written : which he illuſtrates by theſe Ex- 
amples'. To take a Plough in Pawn is not law- 
ful, he takes the Plough-ſhare, The Exportation of 
Wool is prohibited, he exports Sheep. He that 
flays his Father, muſt be ſewed up in a Leathern Bag, 
he has ſlain his Mother. A Man ought not to be 
dragged out of his Houſe to Juſtice; he drags him 
out of his Tent*. 

Hither too may be referred the Caſe defended 
by Lucian; the Law is, Whoſoever kills the Ty- 


rant ſhall be rewarded: A certain Man climbs into 


the Citadel to kill the Tyrant, but, miſſing him, kills 
his Son, and leaves the Sword in the Body : The Ty- 
rant coming in, and finding his Son ſlain, out of 
Grief, falls upon the ſame Sword, and dies : He that 
flew the Tyrant's Son demands the Reward, as the 
Slayer of the Tyrant. Eraſmrs © takes the other 
ſide, yet certainly the Reaſon of the Law is for 
having the Reward given, not only to him who 
ſlays the Tyrant with his own Hand, but to him, 
alſo, who is the immediate Occaſion of it“. Since 
there is no Doubt but the Legiſlator would have 
decreed the Reward to him, allo, had ſuch a Thing 
come into his Mind. 

The Law ſays, that whoſoever kills his Wife 
ſhall be put to Death; but a certain Man, being 
willing to get rid of his Wife, and at the ſame 
Time to eſcape the Law, kept his Mule three 
Days without Water, and the fourth Day, pre- 
tending to ride out for his Diverſion, put his Wife 
upon the Back of the Mule ; who, as ſoon as he 
came to the River, ran eagerly into it, and threw 
the Woman, who periſh'd in the Waters, 

Thus the Brethren of Jeep vainly thought, 


pretation. Book v. 


that they ſhould be guilty of a leſs Crime ; 

ing him into the Pi Bat 5 he muſt dic 7 1 
ger, than if they had actually cut his T 85 

It was ſtipulated between two neighbourin N 

tions, When there was no other ſort of Forts 4 
tons, That fuch a Place ſhould not be walled = 
which therefore ought not to be encloſed with 
much as a Pile of Earth, if it evidently appear l 
that the Reaſon why Walls were prohibited "eg ! 
render it incapable of holding out againſt N 

A Man leaves his Eſtate to Titius, after th 
Death of the Child his Wife was then big with: fie 
thought his Wife had been with Child, but it prov 
otherwiſe z; and therefore Titius has a fair Title u 
the Eſtate : For *tis evident, that the Reaſon wh 
the deceaſed did not abſolutely make 7 ini . 
Heir, was, becauſe he thought he might have 
Child; and therefore, had he known that 4 
Child would have been born, he would have made 
him ſuch without any Conditions“. 

It would have been too hard, ſays Lyſias*, fir 
Lawgiver to have crouded into his Law ul! jj, 
Words of the ſame Signification, and therefore ww, 
he has expreſt of one, he is Suppoſed to have under. 
ſtood of all the reſt. Thus the Law, in Exad. xx 
33- is rightly extended to every tame Animal, and 
the Word Pz to every Ditch +. 

XVIII. Beſides, it is of great Uſe to enlarge tu 
Meaning, ſo as to leave no Room for any fort 
of Cavils, and, conſequently, to prevent 5 the 

Quirks, that crafty deſigning Men have found out 
to evade the Law®. Of theſe Cheats the Runa 
Lawyers make four Sorts; one by a Commutrxiion 
of * Things, another by a Commutation of Per- 
ſons; a third by Commutation of the Contrad; 
the laſt in the Way of ? Contracting. 


hroat*, 


2 Vide D. Lib. ix, Tit. ii. ad Leg. Aquil. Lib. vii. 57. * In Declam. que inſcribitur Tyrannicida, Tom. i. p. 691, Es 
Edit. Amſt. © In the Anſwer which he has made to Lucian's Declamation, Tom. i. p. 914, &c. 4 I there any Difference uli. 
ther you kill him yourſelf, or afford the Cauſe of his Death ? ibid. © Tofeph. Archeel. Jud. Lib. ii. Ch. iii. Gen. xxxvii. 21, 
22. f Add. Lib. v. Tit. ii. Lib. xxviii. D. de inoff. teſt. In a Law many Things are excepted, though not expreſt j the Lite 
is narrow, but the Meaning extenſive ; but ſome Things are ſo plain as to need no Exceptions, M. Senec. Lib. iv. contr. xxvii. Wat! 
vas this provided for by the Letter? By no Means ? Upon what therefore do we proceed ? The Deſign. Which could it be e 
ait heut ſpeaking, there <vould be no need of Words, but, becauſe it cannot, Words vere found out, not to hinder, but to diclare the Ds 
fign, Cic. pro Cæcin. Ch. xviii. Every Thing is not expreſt in Writing, but ſome are evidently ſuppeſed to be tacitly excepted, Id. c 
Invent. Lib. ii. Ch. xlii. Lyſias, Orat. x. Ch. ii. contr. Theomneſt. 8 Oret.i. contr. Them. b 4s alſo to o»furo 
Cavils whatſoever, Vide Lib. xxix, xxx. D. de leg. ubi ſupr. D. Lib. x. Tit. iv. Lib. xix. ad exhibend & Lib. xxxy. T. 
Lib. lxxvi. D. de condit. & demonſtrat. & Lb. xlviii. Tit. v. Lib. xxxiii. Fi. D. ad L Jul. de adult, i Lil. viii. 5 16. l. 
ad SCtum Vellti, 


1 QuixcTIL1an's Words are, Hic fatus [Syllogiſmi] ducit ex eo, quod ſcriptum eft, id quod incertum eft : quod quoniam reti 
natione colligttur, ratiocinativus dicitur Auod in toto, idem in parte: Aratrum accipere pignori non licet, vomerem accipi.— 
Quod in parte, idem in toto. Lanas wehere Tarento non licet, oves vexit Majcris pugne eſt ex ſcripto ducere quod ſcriptum m g. 
Initit Orat. Lib. vii. Ch. vüi. 

2 As SEN ECA expreſſes it, Herc. Oetæo, v. 859, 860. Quicguid in mortem trahit telum eff abunde, i. e. Whatſoever kill; 3 
« Weapon ſufficient. But we ought to obſerve, that, with regard to a moral Imputation, it is not ſufficient, that what a Va 
has done, ſhould be, by Accident, the Cauſe of what happens, as Eraſmus very well proves, and it may have place here. & 
Mr. Tuouaslus's Inftit. Juriſprud. Divin. Lib. ii. Ch. xii. F 98, 99. and what I have ſaid above at Lib. i. Ch. v. G 3. N 

3 SExNECa ſays, Scriptum legis anguſtum eſt, interpretatio diffuſa eft : guædam vero tam manifeſta ſunt, ut nullam caution af 
derent. Senec. Controv. xxvii. See Jia, Orat. x. contra 4 heomneft, ii. Ch. ii. and Libanius Declam. xxxi. 

4 QuixncTILIAN's Words are, Nulla tanta prowidentia potuit efſe eorum, qui leges compunebant, ut omnes Species criminun un 
plecterentur. Nam & ſemper caventes nequitia viciſſet; & jus ita multiplex atque diffuſum (Jet, ut pro incerto halerctur igt 
Fecerunt ergo, ut rerum genera complecterentur, & ſpectarent ipſam æguitatem. Multa ergo invenientur frequenter, quæ legum ww 
non teneantur, ſed ipſa vi & poteſlate teneantur. Quin, Declam. cccxxxi. ** It was impoſſible for thoſe that made Laws, to pron 
«« particularly againſt all ſorts of Crimes: For, after all their Care, Knavery would find out Evaſions; and the Law wouls it 

« yoluminous and confuſed, that inſtead of Uncertainty we ſhould lie in entire Ignorance. I hey therefore took care t ha 
general Heads, and to have regard to Equity. And therefore we frequently find Things, which are not expreſt in the ler 
« of the Law, but yet come under the Force of it.” See alſo Cicero De Irwent. Lib. ii. Ch. xlii. and Orat. pro 4% 
Ch. xvii. ; 
The Digeft: ſay, Contra legem facit, qui id facit, quod lex prohibet : in fraudem weri, qui, ſalvis verbis ligis, ſcutentim F 
circumvenit. Fraus enim legi fit, ubi, quod fieri noluit, Ki autem non vetuit, id fit : & quod diſiat gerd am Mal, 1. 6. G 
ſententia; hoc diſtat fraus ab eo, quod contra legem fit. Digeſt. Lib. i. Tit. iii. De legibus, Sc. Leg. xxix, xxx. | 
The Digeſts enact, Sed ſi fraus fit ſenatuſconſulto [Macedoniano] adhibita, puta frumento, vel wino, wel oleo mulno date, # 
232 fron uteretur pecunia, ſubveniendum ft filiofamilias. Digeſt. Lib. xiv. Tit. vi. De ſenatu/conſ. Macedon. Leg. vil, hb 
See alſo Leg. iii. $3. | 
7 See he Digeſts, Lib. xxiv. Tit. i. De donationibus inter virum & uxorem, Leg. v. and Tit. Liv xxxv. Ch. vii. b 
e Ip Oy: of the Digeſts are, 7 ulianus, minoris factam wenditionem nullius eſſe momenti ait. Digeſt. ibid. 5 5: See (7. 
10. ote bs ve. 0 
5 The Words of the Digeſts are, Si, quum efſem tibi contracturus, mulier intervenerit, ut cum ipſa potius contrabam: widats 5 
terceſſiſe. Digeſt. Lib. xvi. Tit. i. De Senatuſconſ. Velleian. Leg viii. Mr, TnouAs ius, 1 Divi. Lib. ii. G. 
$ 102, ſays, There is no great Difference between the laſt ſort of Fraud, and the preceding. He obſerves, alſo, that there 
ſome ſorts of Frauds, that cannot be reduced to either of theſe Kinds, Lin 
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ChHAp. XII. 

Licinius Stolo * having made a Law that no one 
ſhould poſſeſs above 300 Acres, he himſelf, never- 
theleſs, purchaſed a Thouſand, and, to palliate his 
Crime, made over half to his Son: For which 
Reaſon he was accuſed by Popilius Lena, and was 
the firſt that fell by his own Law ; teaching us 
that no Man ought to preſcribe to others but what 
himſelf is willing to perform. Byethe Voconian 
Law no Man can bequeath above half his Goods to 
a Woman; and therefore when a certain Man had 
made two Women joint Heirs, his Relations implead- 
ed the Willb. 

The Rhodians had a Right to Tribute from the 
Ile of Pharos, but when the Receivers came to 
demand it, the Queen of the Place detained them 
under ſome Pretence of Ceremony, *till ſhe had 
caſt Moles into the Sea, and joined Pharos to the 
Continent; and then ſhe drove them away, as 
having Commiſſion to levy Taxes upon Iflands, 
but not upon the Continent ©. 

The Athenians, when a certain Harlot, called 
Leena, i. e. Lioneſs, had ſlain the Tyrant, for fear 
of profaning the Temple with the Statue of a 
Harlot, they erected the Effigies of the Animal 
whoſe Name ſhe bore *, 

The Rhodians, becauſe it was unlawful to pull 
down a Trophy, hid that which Artemiſia had 
erected to their Diſgrace, by building a Houſe 
over 1t *, 

When the Spartans demanded to have the Athe- 
nians Decree, which hindered the Megarenſes from 
trading with them, aboliſhed, and Pericles objected 
that the Law forbad any Decree of the People to 
be pulled down; one of the Commiſſioners re- 
plied, We do not defire you to pull it down, but to 
turn it out of ſight, and that none of your Laws 
forbid . 5 | 

The King of Portugal, for certain Reaſons, for- 
bad the Clergy the Uſe of Mules, but they plead- 


W cd their Privileges; upon which the King com- 
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manded all the Smiths, upon pain of Death, not 
to ſhoe any Mule; and ſo the Clergy quitted them 
of their own Accord “. | 

Tiberius, becauſe it was eſteemed tinlawful to 
ſtrangle Virgins, order'd them firſt to be defiled 
by the Executioner; and then to be ſtrangled ". 
The Corinthians were forbidden by the Law to 
give away their Ships, and therefore they ſold 
them to the Athenians for five Drachms a piece“. 

By a Decree of the Senate, no Slave could be 
Evidence againſt his Maſter, and therefore T7ibe- 
rius, a crafty Evader of the Law, gave each of 
the Slaves their Liberty, that he might make ule 
of them againſt Libo, without breaking the De- 
cree of the Senate l. 

Tiridates refuſed to lay aſide his Sword at 
Nero's Command, but put a Lock upon his Scab- 
bard . 

Robert Carncroſſe, a wealthy Scotchman, bought 
his Preferment of the King, who then wanted 
Money, and yet by a Trick cluded the Law a- 
gainſt Simony; for he laid a great Wager with the 
King, that His Majeſty would not give him ſuch 
a Preferment *. 

In the Reign of Philip II. of France. the Biſhop 
of Beauvais appeared in the Field againſt Orth IV; 
but, to avoid ſhedding Blood, he fought with a 
Club, not a Sword: But did ſuch a Quibble ex- 
cuſe the Prelate, or rather aggravate his Guilt“? 

XIX. But ſometimes the Meaning of the Words 
are to be reſtrained, and although general Terms be 
made uſe of, yet they ought to be taken with ſome 
Exception or Limitation ' ; either, Firſt, Becauſe 
of ſome original Defect in the Will of the 
Speaker; or, 24dly, * Becauſe of ſome Accident 
which happens inconſiſtent with his Deſign. 

1. An original Defect is in the Will; Firſt, 
When an Abſurdity proceeds from it. For no Man, 
in his Wits, can be ſuppoſed to will Abſurdities: 
And I am miſtaken, if, upon this Principle, that 


Val. Max. Lib. viii. Ch. vi. F 3. dem. refert Plin. xviii. Ch. iii. Þ 2uindil. Decl. cclxiv. Fraudes circa eludendam 
legem Papiam Poppæam memorat: Suet. Auguft. Ch. xxxiv. & Tib. Ch. xxxv. in fin. & Tacit. An xv. 19. The Trick that 
the Romans uſed to let fall the private Sacrifices, which otherwiſe would paſs over to the Heir, as an Incumbrance, with the Eflate, Sal- 
maſius gives an Account of, ad Plauti Bacchi, Act. iv. Scene. ix. voce coemptionalem ſenem. © 4mm. Marcell nus, Lib. xxii. 
Ch. xvi. Lacan. de falſa rel. Ch. xx. * Vitruv. de Architect. Lib. ii. Ch. viii. f Plut. Pericle. x Sulpitius, 20h9 
had been againſt the Law to reflore the Baniſhed Citizens, having afterwards changed his Mind, was for it, but wvould not aun it was 


the ſame 


be was before againſt ; for he was not 174 the Return 4 the Baniſhed, but F thoſe who were forced from their 


Country: As if the Controverſy had been wwhat Name they ought to have been called by, or as if all, who wvere forbidden the Uſe of 
Fire and Water, did not come under the Denomination of Baniſhed, Auctor ad Herenn. Lib. ii. Ch. xxviii. „ Vide Tacit. Ann. v. 
Ch, ix. & Suet. Tiberio, Ch. Ixi. Herd Erato, p. 230. Edit. H. Steph. Add. Lib. xliv. Tit. vii. Lib. liv. D. de obligat. & 
action. k Tacitus Ann. ii. Ch. xxx. Though Dio aſcribes the Trick to Auguſtus, Lib. lv. Critias »/cd a more impudent Cawil 
againſt Theramenes. Xen. Gr. rer. Lib. ii. p. 275. Edit. H. Steph. It wwas a poor Trick to avoid the Name of Aleatores, which 
was branded by the Laws, to call themſelves Teſſerarii; between which there is much the ſame Difference, as betaueen a Thief and a 
Robber; as Amm. Marcell. ſays, Lib. xxviii. Ch. ix. i Xiphilin, Epit. Dion. n Buchan, rer. Scot. Lib. xiv,” u Buffier's 


Hiſt. Franc. Lib. viii. 


' C1ceRo's Words are, Non ergo omnia ſcriptis, ſed quædam, que perſpicua ſunt, tacitis exceptionibus caveri, Ciceto de Inven- 


tine, Lib. ii. Ch. xlvii. 


Mr. Tuouastius, Iaſtit. Juriſpr. Divin. Lib. ii. Ch. xii, $104, 105. finds fault with this Diviſion, as neither exact, nor juſt. 
For, ſays he, every Interpretation ought to be made according to what the Perſon, who ſpeaks the Words, willed and intended, 
at the Time when he ſpake or wrote them; and not before or after: And ſo it can never lawfully be fourided upon the Incon- 
** liſtence of a Caſe which has happened after the Will of the Legiſlator or Contractors, through any Oppoſition, or original De- 


Author borrowed this Diſtinction) that his Sen 


njeQure what the Legiſlator or Contractors had in their Minds; 


feft in the Will. Moreover, erms are ordinarily reſtrained, becauſe we preſume, that the Lawgiver or the Contractors have 

» ſpoken no more than what was in their Mind, and never thought of the Caſe treated of. So that a Reliri&ion ſuppoſes always 

1 4 Caſe happened ſince, which is not agreeable with the Will of him, whoſe Words we examine. Conſequently no Man car 

2 ſee how the original Defect of a Will can be oppoſed to the Inconſiſtency of a Caſe, which happened — 

hy the Lawgiver or Contractors.“ See alſo Mr. T1T1us on Puffenderf, Obſerv. 438. where he obſerves ſeveral Defects in this 
iviſion of Grotius, which our Author has 5 followed. But I have ſince ſhewn on the Paſſage of Grotius (from whom our 

0 Thought of a poſterior Will, diſtinct from the ori nal WI 8 = — 3 — Thing E. A 

12 5 : i ill, or of o e o 4 hing i 

* ls po — . — 2 ſtronger Proofs than have been alle - | inddch ov ad CN ONS av to be 

esd) all the Places, where he has had occaſion to ſpeak of this Subject, that he had regard to what the Perſons themſely 

: Roy have declared, in Caſe they had been preſent to have ſpoke their Minds, But — reflected that there were Things which 

; 4 y happen, and which, upon that Account, ought to be looked upon as foreſeen : And others, on 
N may preſume the Legiſlator or Contractors never thought of them. We may judge of the Truth, both of the one and 

: r, by the Intention of the Parties at the ing: But, properly ſpeaking, how ſhall we judge of ſuch an Intention as was 


er Expreſſed ? Therefore it only remains to ſee how we ſhall reconcile the preſent Caſe with their orioi 
ow here, as the Caſe is extraordinary, it is very difficult to co 1 3 „ eee 


y the Will of 


edged, and which are only founded on a Miſtake. It ap- 


the Contrary, ſo extraordinary, 


Ws clides, the Principles, on which this Reſtriction is founded, have no plain or immediate C ion wi ; 
T , d hi ; - plain or immediate Connection with the Th ; x 
mani Caſes, where we ſuppoſe an original Defect of the Will, See 5 22. Nate 1. following. wap a 


414 noted 


r * 
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like Caſe which is provided for: or, as Quinctilian 
has it, When a Thing not written is gathered from 
a Thing written : which he illuſtrates by theſe Ex- 
amples'. To take a Plough in Pawn is not law- 
ful, he takes the Plough-ſhare, The Exportation of 

Wool is prohibited, he exports Sheep. He that 

lays his Father, muſt be ſewed up in a Leathern Bag, 

he has ſlain his Mother. A Man ought not to be 

dragged out of his Houſe to Juſtice; he drags him 

out of his Tent*. 

Hither too may be referred the Caſe defended 
by Lucian; the Law is, I hoſoever kills the Ty- 
rant ſhall be rewarded: A certain Man climbs into 
the Citadel to kill the Tyrant, but, miſſing him, kills 
his Son, and leaves the Sword in the Body : The Ty- 
rant coming in, and finding his Son ſlain, out of 
Grief, falls upon the ſame Sword, and dies : He that 
flew the Tyrant's Son demands the Reward, as the 
Slayer of the Tyrant. Eraſmus © takes the other 
ſide, yet certainly the Realon of the Law is for 
having the Reward given, not only to him who 
ſlays the Tyrant with his own Hand, but to * him, 
alſo, who is the immediate Occaſion of it*. Since 
there is no Doubt but the Legiſlator would have 
decreed the Reward to him, alſo, had ſuch a Thing 
come into his Mind. | | 

The Law ſays, that whoſoever kills his Wife 
ſhall be put to Death; but a certain Man, being 

willing to get rid of his Wife, and at the ſame 
Time to eſcape the Law, kept his Mule three 
Days without Water, and the fourth Day, pre- 
tending to ride out for his Diverſion, put his Wife 
upon the Back of the Mule ; who, as ſoon as he 
came to the River, ran eagerly into it, and threw 
the Woman, who periſh'd in the Waters. 

Thus the Brethren of Joſeph vainly thought, 


2 Vide D. Lib ix, Tit. ii. ad Leg. Aquil. Lib. vii. $ 7. 


pretation. Book V. 


that they ſhould be guilty of a leſs Crime ; 
ing him into the Pi, . he mut dhe * 
ger, than if they had actually cut his Throat. . 
a It was ſtipulated between two neighbourin N 
tions, when there was no other ſort of Fortif 4 
tons, That ſuch a Place ſhould not be Walle . 
which therefore ought not to be encloſed with 
much as a Pile of Earth, if it evidently appear 1 
that the Reaſon why Walls were Prohibited 224 
render it incapable of holding out againſt N 
A Man leaves his Eſtate to Titius, after th 
Death of the Child his Wife was then big with: f. 
thought his Wife had been with Child, but it prov 
otherwiſe ; and therefore Titius has a fair Title C 
the Eſtate : For *tis evident, that the Reaſon wh 
the deceaſed did not abſolutely make Tjz;u; ji; 
Heir, was, becauſe he thought he might haye 
Child ; and therefore, had he known tha 
Child would have been born, he would have mate 
him ſuch without any Condition:. | 
It would have been too hard, ſays Tyſias", fir 
Lawgiver to have crouded into bis Low all 1, 
Words of the ſame Signification, and therefore wht 
he has expreſt of one, he is Suppoſed to have unds. 
ſtood of all the reſt, Thus the Law, in Exad. vs 
33. is rightly extended to every tame Animal, ad 
the Word Pii to every Ditch +. 
XVIII. Beſides, it is of great Uſe to enlargethe 
Meaning, ſo as to lcave no Room for any fort 
of Cavils, and, conſequently, to prevent s the 
Quirks, that crafty deſigning Men have found ou 
to evade the Law®*. Of theſe Cheats the Rim 
Lawyers make four Sorts ; one by a Commutaton 
of * Things, another by a Commutation of“ Per. 
ſons; a third by Commutation of the Contras; 
the laſt in the Way of ? Contracting 


> In Declam. que inſcribitur Tyranicida, Tom. i. p. 693, &. 


Edit. Amft. © In the Anſwer which he has made to Lucian's Declamation, Tom. i. p. 914, Cc. 4 I there any Difference uli. 
ther you kill him yourſelf, or afford the Cauſe of his Death ? ibid. © Toſeph. por, Jud. Lib. ii. Ch. iii. Gen. xxxvii. 21, 
22. f Add. Lib. v. Tit. ii. Lib. xxviii. D. de inoff. teſt. In a Law many Things are excepted, though not expreſt ; the Lite 
is narrow, but the Meaning extenſive ; but ſome Things are ſo plain as to need no Exceptions, M. Senec. Lib. iv. contr. xxvii. Wt? 
ab this provided for by the Letter? By no Means ? Upon wwhat therefore do we proceed ? The Deſign. Which could it be are 
ewithout ſpeaking, there <vould be no need of Words, but, becauſe it cannot, Words were found out, not to hinder, but to d:clare the I. 
fign, Cic. pro Cæcin. Ch. xviii. Every Thing is not expreſt in Writing, but ſome are evidently ſuppoſed to be tacitly excepted, Il. & 
Invent. Lib. it. Ch. xlii. Lyſias, Orat. x. Ch. ii. contr. Theomneſt. s Orat.i. contr. Them. h 4s alſo to a»fwr en 
Cawvils whatſoever, Vide Lib. xxix, xxx. D. de leg. ubi ſupr. & D. Lib. x. Tit. iv. Lib. xix. ad exhibend. & Lib. xv. Tit.) 
Lib. lxxvi. D. de condit. & demonſtrat. & Lb. xlviii. Tit. v. Lib. xxxiii. Fi. D. ad L Jul. de adult, i Lil. vii. { 14. U. 
ad SCtum Vellti, | 


: QuixcTiIL1an's Words are, Hic ſlatus [Syllogiſmi] ducit ex eo, quod ſcriptum eft, id quod incertum eft : quod quoniam reti. 
natione colligttur, ratiocinativus dicitur Juod in toto, idem in parte: Aratrum accipere pignori non licet, vomerem acciti.— 
Quod in parte, idem in toto. Lanas vchere Tarento non licet, oves vexit Majoris pugnæ eſt ex ſcripto ducere quod ſcriptum nn 
Initit. Orat. Lib. vii. Ch. vüi. 

2 As SENECA expreſſes it, Herc. Oetæo, v. 859, 860. Quicguid in mortem trabit telum eft abunde, i. e. Whatſoever kill, 5 
« Weapon ſufficieut.” But we ought to obſerve, that, with regard to a moral Imputation, it is not ſufficient, that what a Mat 
has done, ſhould be, by Accident, the Cauſe of what happens, as Eraſmus very well proves, and it may have place here. &. 
Mr. Tromasivus's Infiit. Juriſprud. Divin. Lib. ii. Ch. xii. 5 98, 99. and what I have ſaid above at Lib. i. Ch. v. \ 3. Nth 

3 SENECA ſays, Scriptum legis anguſtum eft, interpretatio diffuſa eft : guædam vero tam manifeſta ſunt, ut nullam cautimen 4. 
derent. Senec, Controv. xxvii. See Lyſiats, Orat. x. contra J heomneft, ii. Ch. ii. and Libanius Declam. xxxi. 

4 QuixncTiLian's Words are, Nulla tanta prowidentia potuit 7. eorum, qui leges compunebant, ut omnes ſpecies criminun um 
plecterentur. Nam & ſemper caventes nequitia viciſſet; & jus ita multiplex atque diffuſum (ct, ut pro incerto haberctur gm 
Fecerunt ergo, ut rerum genera complecterentur, & ſpectarent ipſam equitatem. Multa ergo invenientur frequenter, que ligum aun 
non teneantur, ſed ipſa vi & poteflate teneantur. Quin, Declam. cccxxxi. ** It was impoſſible for thoſe that made Laws, to pron 
particularly againſt all ſorts of Crimes: For, after all their Care, Knavery would find out Evaſions; and the Law would ag 

«* yoluminous and confuſed, that inſtead of Uncertainty we ſhould lie in entire Ignorance. I hey therefore took care to l 
general Heads, and to have regard to Equity. And therefore we frequently find Things, which are not expreſt in the le 
« of the Law, but yet come under the Force of it.” See alſo Cicero De Inwent. Lib. ii. Ch. xlii, and Orat. pro Cas 
Ch. xviii. : | ; 

s The Digi, ſay, Contra legem facit, qui id facit, quod lex prohibet : in fraudem verò, qui, ſalwis verbis ligis, ſententicn # 
circumvenit. Fraus enim legi fit, ubi, quod fieri noluit, 2 autem non vetuit, id fit : & quod diflat zur amt da, i. 6. dd! 
ſententia; hoc diſtat fraus ab eo, quod contra legem fit. Digeſt. Lib. i. Tit. iii. De l gilus, Ec. Leg. xxix, xxx. | 

6 The Digeſts enact, Sed ſi fraus fit ſenatuſconſulto [Macedoniano] adhibita, puta frumento, wel wino, wel ole mutno dati, # * 
22 Fg x uteretur pecunia, ſubveniendum ft filigfamilias. Digeſt. Lib. xiv. Tit. vi. De ſenatu/conſ. Macedon. Leg. w. 
See alſo Leg. iii. $3. | 

7 See he Digeſts, Lib. xxiv. Tit. i. De donationibus inter virum & uxorem, Leg. v. and Tit. Liv xxxv. Ch. vii. 

6 Th e- of the Digeſts are, Julianus, minoris fuctam wenditionem nullius e momenti ait. Digeſt. ibid. 9 5. See Ci 
F 10. Note i. above. | W 

9 The Words of the Digeſts are, Si, guum efſem tibi contracturus, mulier intervenerit, ut cum ipſa potius contrabam: vid“ 
terceſſiſe. Digeſt. Lib. xvi. Tit. i. De Senatuſconſ. Velleian. Leg. viii. Mr, TunouAs ius, _—__ Divin. Lib. ii. 0-9 
$ 102+ ſays, There is no great Difference between the laſt ſort of Fraud, and the preceding. He obſerves, alſo, that there 

{ome ſorts of Frauds, that cannot be reduced to either of theſe Kinds, Ia 
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CHAP. XII. 
Licinius Stolo * having made a Law that no one 
ſhould poſſeſs above 300 Acres, he himſelf, never- 
theleſs, purchaſed a Thouſand, and, to palliate his 
Crime, made over half to his Son: For which 
Reaſon he was accuſed by Popilius Lena, and was 
the firſt that fell by his own Law; teaching us 
that no Man ought to preſcribe to others but what 
himſelf is willing to perform. Byethe Voconian 
Law no Man can bequeath above half his Goods to 
a Woman, and therefore when a certain Man had 
made two Women joint Heirs, his Relations implead- 
ed the Will. 

The Rhodians had a Right to Tribute from the 
Ile of Pharos, but when the Receivers came to 
demand it, the Queen of the Place detained them 
under ſome Pretence of Ceremony, *till ſhe had 
caſt Moles into the Sea, and joined Pharos to the 
Continent; and then ſhe drove them away, as 
having Commiſſion to levy Taxes upon Iflands, 
but not upon the Continent. 

The Athenians, when a certain Harlot, called 
Leena, i. e. Lioneſs, had ſlain the Tyrant, for fear 
of profaning the Temple with the Statue of a 
Harlot, they erected the Effigies of the Animal 
whoſe Name ſhe bore *. 

The Rhodians, becauſe it was unlawful to pull 
down a Trophy, hid that which Artemiſia had 
erected to their Diſgrace, by building a Houſe 
over 1t*, 

When the Spartans demanded to have the Athe- 
nians Decree, which hindered the Megarenſes from 
trading with them, aboliſhed, and Pericles objected 
that the Law forbad any Decree of the People to 
be pulled down; one of the Commiſſioners re- 
plied, We do not defire you to pull it down, but to 
turn it out of ſight, and that none of your Laws 
forbid . . 

The King of Portugal, for certain Reaſons, for- 
bad the Clergy the Uſe of Mules, but they plead- 
ed their Privileges; upon which the King com- 
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manded all the Smiths, upon pain of Death, not 
to ſhoe any Mule; and ſo the Clergy quitted them 
of their own Accord s. 

Tiberius, becauſe it was eſteemed tinlawful to 


ſtrangle Virgins, order'd them firſt to be defiled 


by the Executioner; and then to be ſtrangled". 
The Corinthians were forbidden by the Law to 
give away their Ships, and therefore they fold 
them to the Athenians for five Drachms a piece. 

By a Decree of the Senate, no Slave could be 
Evidence againſt his Maſter, and therefore T7be- 
rius, a crafty Evader of the Law, gave each of 
the Slaves their Liberty, that he might make ute 
of them againſt Libo, without breaking the De- 
cree of the Senate *, 

Tiridates refuſed to lay aſide his Sword at 
Nero's Command, but put a Lock upon his Scab- 
bard l. 

Robert Carncroſſe, a wealthy Scotchman,; bought 
his Preferment of the King, who then wanted 
Money, and yet by a Trick eluded the Law a- 
gainſt Simony; for he laid a great Wager with the 
King, that His Majeſty would not give him ſuch 
a Preferment *. 

In the Reign of Philip II. of France. the Biſhop 
of Beauvais appeared in the Field againſt O/holV , 
but, to avoid ſhedding Blood, he tought with a 
Club, not a Sword : But did ſuch a Quibble ex- 
cuſe the Prelate, or rather aggravate his Guilt ® ? 

XIX. But ſometimes the Meaning of the Words 
are to be reſtrained, and although general Terms be 


made uſe of, yet they ought to be taken with ſome 


Exception or Limitation * ; either, Firſt, Becauſe 
of ſome original Defect in the Will of the 
Speaker; or, 2dly, * Becauſe of ſome Accident 
which happens inconſiſtent with his Deſign. 

1. An original Defect is in the Will; Firſt, 
When an Abſurdity proceeds from it. For no Man, 
in his Wits, can be ſuppoſed to will Abſurdities : 
And I am miſtaken, if, upon this Principle, that 


al. Max. Lib. viii. Ch. vi. $ 3. Lem. refert Plin. xviii. Ch, iii. Ni. Decl. cclxiv. Fraudes circa eludendam 
legem Papiam 7 memorat. Suet. Auguſt. Ch. xxxiv. & Tib. Ch. xxxv. in fin. & Tacit. An xv. 19. The Trick that 
et 


the Romans uſed to 


fall the private Sacrifices, which otherwiſe would paſs over to the Heir, as an Incumbrance, with the Eſtate, Sal- 


maſius gives an Account of, ad Plauti Bacchi, Act. iv. Scene. ix. voce coemptionalem ſenem. © Amm. Marcell nus, Lib. xxii. 
Ch. xv1. Lacan. de falſa rel. Ch. xx. * Vitruv. de Architect. Lib. ii. Ch. viii, f Plut. Pericle. s Sulpitius, who 
had been againſt the Law to reflore the Baniſhed Citizens, having afterwards changed his Mind, aas for it, but would not oavtt it was 
the ſame be was fore againſt ; for he was not for the Return 4 the Baniſhed, but of thoſe who were forced from their 
Country : As if the Controverſy had been what Name they ought to have been called by, or as att ah were forbidden the Uſe of 
Fire and Water, did not come under the Denomination of Baniſhed, Auctor ad Herenn. Lib. ii. Ch. xxviii. b Vide Tacit. Ann. v. 
Ch, ix. & Suet. Tiberio, Ch. Ixi. 1 Herod Erato, p. 230. Edit. H. Steph. Add. Lib. xliv. Tit. vii. Lib. liv. D. de obligat. & 
action. k Tacitus Ann. ii. Ch. xxx. Though Dio aſcribes the Trick to Auguſtus, Lib. lv. Critias »/cd more impudent Cawil 
againſt Theramenes. Xen. Gr. rer. Lib. ii. p. 275. Edit. H. Steph. It was a poor Trick to avoid the Name of Aleatores, which 
was branded by the Laws, to call themſelves Teſſerarii; between which there is much the ſame Difference, as betaueen a Thief and a 
Robber; as Amm. Marcell. /ays, Lib; xxviii. Ch. ix. i Xiphilin, Epit. Dion. m Buchan, rer. Scot. Lib. xiv,” un Buffier's 


Hiſt. Franc. Lib. viii. 


' C1cEro's Words are, Non ergo omnia. ſcriptis, ſed quædam, que perſpicua ſunt; tacitis exceptionibus caveri, Ciceto de Inven- 


tiane, Lib. ii. Ch. xlvii. 


Mr. Tromasrvus, Iaſtit. Juriſpr. Divin. Lib. ii. Ch. xii. $104, 105. finds fault with this Diviſion, as neither exact, nor juſt. 
For, ſays he, every Interpretation ought to be made according to what the Perſon, who ſpeaks the Words, willed and intended, 
% at the Time when he ſpake or wrote them; and not before or after: And ſo it can never lawfully be fourided upon the Incon- 
** fiſtence of a Caſe which has happened after the Will of the Legiſlator or Contractors, through any Oppoſition, or original De- 


Author borrowed this Diſtinction) that his Sen 


7 fect in the Will. Moreover, erms are ordinarily reſtrained, becauſe we preſume, that the Lawgiver or the ContraQors have 
ſpoken no more than what was in their Mind, and never thought of the Caſe treated of. So that a Reſtriction ſuppoſes always 

2 Caſe happened ſince, which is not agreeable with the Will of him, whoſe Words we examine. Conſequently no Man can 

1 ſee how the original Defect of a Will can be oppoſed to the Inconſiſtency of a Caſe, which happened . 

"| the Lawgiver or Contractors.“ See alſo Mr. TiT1us on Puffendorf, Obſerv. 438. where he obſerves ſeveral Defects in this 
iviſion of Grotius, which our Author has Me 22 on 1 have ſince ſhewn on the Paſſage of Grotius (from whom our 

2 ; ſtinQtion le may be explained in a very favourable Manner. Grotius had not the 

Ex N of a poſterior Will, diſtinct from the original Will, or of o ſing 50 one to the other. The Thing is too * mo 
cribed to that great Man, without ſtronger Proofs than have been ledged, and which are only founded on a Miſtake. 

| _ by all the Places, where he has had occaſion to ſpeak of. his Subject, that he had regard to what the Perſons themſelves would 

1 ao ably have declared, in Caſe they had been preſent to have ſpoke their Minds. But he reflected that there were Things which 

ly happen, and which, upon that Account, ought to be looked upon as foreſeen: And others, on 


y the Will of 


It ap- 


the Contrary, ſo extraordinary, 


a we may preſume the Legiſlator or Contractors never though 

| t of « 0 

„. by de Hunte, f l TI = of them e may judge of the Truth, both of the one and 
er expreſſed ? Therefore it only remains to ſee how we Mall 

ow here, as the Caſe is extraordinary, it is very difficult to co 


roperly ſpeaking, how ſhall we judge of ſuch an Intention as was 
reconcile the preſent Cafe with their original and real Intention. 


njecture what the Legiſlator or Contractors had in their Minds 3 


nd beſides, the Principles, on which this Reſtriction is founded, have no plai iate C ion wi j 
x , , hi | 4 plain or immediate Connection with the Th : in or. 
uu Caſes, where we ſuppoſe an original Defect of the Will. See $ 22. Note 1. following. Winne 


4 A 2 noted 


— 9 


Exception, alſo, which makes a ſecond Head, from whence ſome infer a Neceſſity of reſtraining the Terms, which of chenſele 
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noted Diſpute between Protagoras and Euathles** ven to this, as that none ſhould be given to 
may not be decided; for although they agreed in other“. any 
general Terms, that the Maſter ſhould have no Beſides, Secondly, The Will is thought to be 
Right to his Reward *till the Scholar had gained a originally defective“, hen the Reaſon ce 
Cauſe, yet, when the Maſter had ſued for his Re- which alone fully and efficaciouſly moved th 27 
ward, and the Judges had given Sentence in Fa- for if the Reaſon of the Law be added, or 1 a 
vour of him, the Scholar ought by no means to be ſufficiently ſatisfied of it, the Thing is no Ta 
have defended himſelf by that Exception: For ger conſidered ſimply, but as it comes under tha 
when they enter'd into Contract that was not Reaſon. An Example of this we have in ay 
thought of: and it is abſurd for any one to make Law that forbids Patrons to lay an Oath | l 
ſuch a Pact as ſhould cut him off from any Poſ- their Bondmen not to marry, or to breed n 
ſibility of obtaining what might be due to him Children, where it is added, that although in 1 
by it. Something akin to this is that which Law no Perſon is excepted, yet it is to be 3 
they tell of Ariſtides, who had promiſed a Pen- food of thoſe only who are capable of having Ch. 
ny to him that ſhould tell him the Truth: To Sen; and therefore if a Man ſhould lay fach 4 
whom ſays a Sophiſt, You will not give me the Obligation upon an Eunuch, he would not come yy. 
Penny. What muſt Ariſtides do in this Caſe? der the Penalty of the Law. For the Reaſon of 
if he gives it, he gives it to one that did not tell the Law was, leſt the 5 Patron, out of Covetouſ. 
the Truth; but if he does not give it, he refuſes neſs, ſhould put a ſtop to Propagation which 
it to one that did. In ſuch Caſes as theſe, that Reaſon, in the Caſe of an Eunuch, ceaſes, 
Rule of the Civilians ought to be applied ; that But, Thirdly, the Will is originally defe&Qiye 
In a general Diſcourſe the Perſon of the Speaker I there be a Defeft in the Matter : For the Ma. 
is always excepted. And therefore * Epimenides ter which he is about, is always ſuppoſed to be in 
the Cretan cannot be proved a Lyar from his own the Mind of the Speaker, although his Words 
Saying, Kenres del Jebgai, the Cretans are al- ſeem to be of a larger Extent. Thus, if 2 
ways Lyars *. Nor can I approve of that of Eſtate be given to a Man and his Heirs Male, his 
Lucretius*, Grandſons by his Daughter are not ſuppoſed to he 
meant by it: For the Nature of ſuch a Settlement 
interpoſes, which plainly excludes Women, and 
the Deſcendents of them. 
He that ſays, Nothing can be known, o'erthrows XX. Yet as to the ſecond Head Grotins re. 
His own Opinion, for he nothing knows. marks , That under the Reaſon may be compre- 
% knows not that-—— hended ſome Things which do not aftually exif, 
Os Mr. CxEECH. but are conſidered in a moral Poſſibility only; ard 
when this happens, no Reſtriftion muſt be adnit- 
For he that ſays, Nothing can be known, pro- ted. | 
feſſes himſelf to know this one Thing, That no- The Meaning is, that a Covenant where the 
thing can be known *, In the Schools we have this Parties had a certain Reaſon in View, as ſuppoſe 
Example of an Inconſiſtency ©, I Man dreamed the avoiding Danger, or an Inconvenience, does 
that there was no Credit to be given to Dreams. not only hold good in thoſe Caſes where ſuch In- 
Now whatever Genius had infuſed this Dream conveniences would have followed, but in thoſe, 
into him, deſigned ſo much Credit ſhould be gi- alſo, where they may probably be ſuſpected: Fa 


Denique, nil ſciri fi quis putat, id quoque neſcit 
An ſciri poſit, cum ſe nil ſcire fatetur. 


2 Apud. Gellium, Lib. v. Ch. x. Dicg. Laert. Lib. ix. 5 56. Apud. Florid, Lib. iii. Sext. Emp. adverſus Math. Lib. i. 
„ See Titus i. 12. Lib. iv. v. 471, 472. 4 He adts abſurdly, awho ſays, He is filent ; for by ſaying, He is flint, he is wt 
filent ; and ſo deftroys his own Afſertion, Apul. Apol. p. 529. Eait. in Uſum Delph. e Lactant. Lib. ui. Ch. vi, fv 
the 116.0 het /y Gellius, Lib. ix. Ch. xvi. this Reſtriction ought to be made, That the Law may not deprive brave Mea d 
their Reward. 8 Lib, ii. Ch. xvi. 5 25. 


— 


1 It is ſurprizing how the Judges of the Areopagus found this Queſtion inexplicable, and referred the Parties to a /ong Tine (s 
Aulus Gellius ſays) that is to ſay, probably, for ever. Mr. De Toureil ( Efai de Juriſprud. Quæſt. iv.) ſays, That the good Serie 
and Vivacity of the Diſciple's Reply put the Laughers on his Side; and he praiſes the Judges for having ſaved the Honzur of fler 
Tribunal, by the courageous Acknowledgment of their Inſufficiency. But I doubt if theſe Elogiums be juſt. As for the Reſt, ole 
antient Writers, who tell the ſame Story, vary in the Perſons and Circumſtances. See Mr. Famr1cius on the Paſſage of Sau 
E mpiricus cited below. 

2 See Mr. BayLE's hiſtorical and critical Dictionary, in the Article of Euc/id, Not. D. and Art. Phil-tas, Not. E. 

3 Very well. But if he has any good Reaſon why he believes that he knows nothing, he may make uſe of that very Rein 
* 2 that there are other Things which he may know, and conſequently tis falſe, that he knows nothing, or that he can be 

Or it. , 

+ Here again, according to Mr. Tnomas1vs, we muſt diſtinguiſh, if there be one or more Reaſons, how it might happen, ti 
the Legiſlator or Contractors could have more Things in View, and if, ſuppoſing he had ſeveral Reaſons, he that ſpeaks, ta 
Regard to them on the ſame Account, or no. If divers Reaſons had an _ Force upon his Mind, ſo that one alone fais Ut 
may reſtrain the Terms in which the Law or Bargain is conceived. But if there be one principal Reaſon, ſo long as that b l 
force, *tis of no Importance, that one or ſeveral ſubordinate Reaſons may be offered to make it defective; a Reſtriction can hare 
no place for that Reaſon only, but, on the contrary, as ſoon as that Reaſon ceaſes, all the other loſe their Force. There is an 


extend to one certain Caſe (beſides what the Author, after Gxorivs, ſpeaks of in the following 5, and above, f 10) which 
this, That 'tis not ſufficient that the Reaſon of the Law ceaſes in certain Caſes, which happen very rarely, but it muſt be of thi 
Nature as to happen often. For Example, the Reaſon why a Child, who is not yet of Age, cannot be a good Witneſs, 1 * Fn 
he is not in a Condition to diſpoſe of his Goods with Diſcretion and ſound Judgment. If therefore there be any Child, v 
1 is above his Age of Minority, which is a Prodigy, the Will of ſuch a Child is nevertheleſs null, according to the gen 
w. See Mr. Thomas1us, ubi ſupra, F 153, 154. and what I have ſaid in my Treatiſe of Games, Lib. iii. Ch ix. LI 
Ss The Dige/!s thus ſpeak, Quamvis nulla perſona lege excipiatur, tamen intelligendum «ft, de his legem ſentire, qui liberos tou 
poſſunt. Ttaque fi caſtratum libertum jurejurando quis adegerit, dicendum eſt, non puniri patronum hac lege. Digelt. Lib. n. 
it. xiv. De jure patronatus, Leg. vi. $2. In this Example we plainly ſee, that the Foundation of this Reſtriction of the gen y 
Terms has a manifeſt Connection with the End of the Law; and therefore we have all the Reaſon in the World to ſuppoſe 
original Defe& in the Will. Beſides, the Uſe of Eunuchs being ſo common m_ the Remans, we may preſume the 
foreſaw this Caſe, yet did not judge it neceſſary to except it expreſsly, becauſe the I hing ſpoke for itſelf. | * 
5 Thus, if a Freed-man dies without Children, all his Goods, or at leaſt a part, return to his Patron, or him whoſe Slave he 
for ſo the Word Patronus ſignifies, See &rf/re. Lib, iii. Tit. viii, De ſucceſſione Libertorum. Toſtne 


„ ſhould two Nations enter into a Treaty 
e or Fleet ſhould paſs within ſuch Li- 
mits, although the Reaſon of this Article be, that 
one ſhould not actually do the other any Harm, 

et it won't be lawful to ſend an Army or a F leet 
thither, although there be no Deſign of injuring 
the other. And thus, if the Law forbids that — 
one ſhould walk the Streets with Torches; thoug 
the Reaſon of the Law be to prevent any Miſ- 
chief from them, yet it would be no Excuſe for a 
Man to ſay, that he would uſe them ſo carefully as 
to do no Harm with them”. 

'Tis, alſo, a Queſtion, whether Promiſes carry 
this tacit Condition along with them, That T hings 
continue in the ſame Poſture that they are! Which 
in general is denied; for fince this Condition is di- 
9185, as being apt to render the Act null, it ought 
not eaſily to be preſumed, if it be not actually ad- 
ded ; unleſs it appears plainly that the preſent Po- 
ſture of Affairs was included in that one only Rea- 
ſon which we have been talking of. For thus we 
frequently read in Hiſtory, that Ambaſſadors have 
return'd Home without opening their Commiſſion, 
upon ſuch Revolutions, amongſt thoſe to whom 
they were ſent, as may be preſumed to make void 
the whole Reaſon of their Embaſly *. | 

XXI. 2. That an Accident is inconſiſtent with 
the Deſign of the Perſon, may be made to appear; 
either, Firſt, From natural Reaſon; or, Secondly, 
From ſome Sign of the Will. 

In order to make this Diſcovery from natural 
Reaſon, Ariſtotle * thinks that the Underſtanding 
ought to be endued with a true Senſe of Equity, and 
the Will with an hearty Inclination to judge accord- 
ing to Equity*. And he rightly defines 3 Equity 
to be a Correction of the Law, where it is deficient, 
by reaſon of its being too univerſal. Or, in other 
Words, A dextrous Interpretation of the Law, 
ſhewing that ſuch a particular Caſe * ought not to be 
brought under it, becauſe an Abſurdity would follow : 
Which may all be applied to Wills and Pacts, mu- 
tatis mutandis. And here Grotius“ well obſerves, 
that Equity has no Place in the Law of Nature, 
ſince that Law does not ſpeak more univerſally 
than the Nature of Things requires. But yet that 
the Law of Nature, not as it is in itſelf, but as it 


Lib. xlvii. Tit. ii. De furtis Leg. lxi. 5 5 


Lib. i. Tit. iii. Leg. iii, iv, v, vi, x, xi, xii, xiii. D. de lig. 


Of. Interpretation. 


+ Vide Tac. Hift, Lib. ii. Ch. i. Where Titus upon Galba's Death returns back. 
4 Ad Campanellæ Pol. 


that ought to be done, is as difficult as to know all future Things. 
h Grot. ad Hef. Ch. iv, xv. 


Obſerving of the Law a Breach againſt the chief Laws of Nature. Add. J. Max, Lib. iii. Ch. vii. Nete1. Ch. viii. Note 6. 


— "IP 

is 5 generally expreſt by Men, may want the Aſ- 
ſiſtance of an equitable Interpretation : For In- 
ſtance, when that Law ſays, that every Man ought 
to have his own; we muſt in Equity qualify it with 
this Condition, that he be in his Senſes, and that 1 
ſuperior Right interpoſes. For ſince, in Laws eſpe- 
cially, all Caſes cannot be foreſeen, or by reaſon of 
their infinite Variety expreſt ; it is therefore ne- 
ceſſary for them, whole Duty it is to apply parti- 
cular Caſes to the general Decrees of the Law, to 
have a Liberty of excepting ſuch as are ſo pecu- 
liarly circumſtantiated, that the Legiſlator him- 
ſelf would have excepted them, had he been pre- 
ſent, or had he foreſeen ſuch Caſes®. 

There is an Example in Cicero; it was a Law 
among the Rhodians, that if any Ship of Strength 
ſhould be found in the Haven it ſhould be con- 
fiſcated. A great Storm, notwithſtanding all the 
Seamen could do, drives a certain Ship into the 
Rhodians Haven: The Queſtor ſeizes upon it, 
and the Owner pleads, from the Reaſon of the 
Thing, that it ought not to be confiſcated. 
Again, 

The Law * forbids the Gates to be opened at 
Night, in Time of War; nevertheleſs a Man 
opens them, and receives in ſome Allies, who, if 
they had been kept out, would have been cut in 
3 by the Enemy, which was encamped hard 

7. N 
e this Liberty muſt not be indulged too 
far, leſt any one ſnould raſhly make himſelf Judge 
of the Legiſlator's Deſign; for ſometimes he wills 
and commands that the very Letter of the Law 
ſhould be put in Execution. And therefore we 
ought to have Reaſon very evidently on our fide, 
when we act counter to it; as we certainly have, 
when we find that the preciſe Adhering to the Let- 
ter is unlawful, 1. e. N N to the Law of 
God or Nature: For, to ſuch, no Man can be 
obliged; indeed no Man in his Senſes can be pre- 
ſumed willing to oblige another to it ®. 

Sometimes Equity is taken in another Senſe, as 
when any Cauſe is ſaid to have the Benefit of E- 

uity, or the Rigour of the Law is allowed to be 
3 in Favour of the Criminal; for even pri- 
vate Men are ſaid to have Recourſe to Equity, 


b Nicom, Lib. v. Ch. x. © Vide D. 

* Xen. Hipparch. To commit to Writing every thing 
f See above, Section 17. towards the End. s Vide 
Circumſtances are ſuch as render the 


es 


— 


See another Example of this Author, Lib. vii. Ch. vi F 11. following. 
* *Tis not becauſe the Condition is odious, but becauſe, if we ſup 


e it included in every Engagement, there is nothing which 


be relied upon ordinarily with ſome Certainty, conſidering the frequent Changes which happen in the Things of this World, 


na 
3 == the Affairs of particular Perſons. 

lis Words are, Ka} td, ad pe 4 vd imma; in 
bis Magn: Moral. Lib. ii. Ch. i, ii. And a little Treatiſe o 
Ju Belli & Pacis. 


general, the Saying of an antient Poet: 
oO. He 09309; iow, 5 J Spar Th; viper; 
Alas fs, TuxiParrn; wor Ou 


To xaMus i T2 Kgeiroor ki H vH 


tion of 1706. 


adam fatto aut eventu, ad tempus inter pretanda dicitur 


vent, Lib. ii. Ch. xlii. 
So the Dige/ts again, 


See alſo Ch. xxxii 


1 w felt: & idie rationes corum, 
| ow Lab 1. Tit, lil. De legibus, Oc. Leg. xx, xxi. 
aus upon it, in his Biblioth. Choiſic, Tom. xi. p. 223. 


+ Equity, or an Interpretation according to Equity, hath a Place in Extenſion, as well as Reſtriction. 


i ant, Sc. Leg. xii. F 1. See Lex Wifigothor. Lib. ii. Tit. i. Ch. xi. 


ehe vigue, N eimres N T0. x Ubi ſupra, Lib. v. Ch. xiv. See 
GRor ius, De AÆguitate, at the End of the laſt Editions of his Book 


And here we may apply, 


Laws are a fine ! without Contradiction; 
But he that will apply himſelf rigorouſly to the Letter of the Laws, 
Seems to me a Slanderer or Caviller. 


What is good, is better than the Law. 


* The Author, through Miſtake, ſays here, minus, ſor, nimis, but it may be a Fault in the Printing, though it remains in the laſt 


* In gue genere (ſays Tully) non ſimplex woluntas ſcriptoris —— gue in omne tempus, & in omne fuctum idm valeat: ſed ex 
t in eun, qui, cum lex aperiri portas noctu vetaret, aperuit quodam in 


lo, & auxilia quedam in oppidum recepit, ne ab hoftibus opprimerentur, fi foris ęſſent, quod prope muros hoftes caſtra haberent. De 


when 
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when they do not ſo rigidly inſiſt upon their Right a- 
gainſt their Adverſarics, but remit ſomething of it. 

Laſtly, Cauſes are ſometimes ſaid to be left to 
Equity, when the Civil Law takes no Cognizance 
of them, or when the Nicety of the Law 1s not 
regarded, but the Thing is left to the Arbitrage 
of honeit Men. 

XXII. Morcover, a general Law ought to be 
reſtrained ; if, although it be not abſolutely ' un- 
lawful to ſtick to the Letter, yet, upon weighing 
the Thing in Candour and Prudence, it appears to 
be too grievous and burthenſome, either in reſpect 
of the Condition of Human Nature abſolutely 
conſidered, or in regard of the Perſon and Thing 
in Debate, compared with the End of it. For 
ſome Things ſeem intolerable to Mankind in ge- 
neral, others to ſome certain Perſons; ſome Bu- 
ſineſs is ſuch, as to take much Pains about it would 
be Folly. And an Exception againſt thoſe is ſtill 
the more reaſonable, if the Law be not only poſi- 
tive, and the Matter of it ſuch, as makes it pro- 
bable, that the Legiſlator would not, at the great 
Inconvenience of the Party, demand the Obſer- 
vance of it; but, alſo, if the Neglect of it does not 
tend to the Diſhonour and Contempt of the Au- 
thority that enacted it“. | 

And therefore, without doubt, *tis a fooliſh 
Picce of Superſtition in the Abyſſines, ſo to weaken 
themſelves by Faſting in Lent, as, for want of 
Strength and Courage, not to be able to reſiſt the 
Inroads of their Enemies; inſomuch that their 
Country has ſometimes been over-run at that Time 
without Reſiſtance ®. 

Thus a Man that lends a Thing for a certain 
Time may demand it back before the Time ex- 
pired, if, in the mean while, he happens to be in 
great Want of it himſelf; for by the Nature of 
ſuch a beneficial Act no Man can be preſumed 
willing to oblige himſelf to his great Inconve- 
nience. 

So if a Prince has promiſed to aſſiſt his Ally 
with Forces, he may be lawfully excuſed, as long 
as he is in Danger at home, and wants thoſe 
Forces for his own Defence: For ſince every 
Prince is, in the firſt Place, obliged to protect his 
own People, all the Promiſes, which he makes to 
Foreigners, are underſtood to exrend no farther 


a Add. Grot. ad Mat. Ch. xii. v. 3. 
Benef. Lib. iv. Ch. xxxv. 


b Fr. Alvarez. Deſc. th. Ch. xiii. © Off. i. d D. L. e Add. Sn. 
f Char. de la Sageſſe, Lib. i. Ch. xxxvii. $5. 
miſſion ; for that which is commanded, is neceſſary ; that which is permitted, voluntary. Auth. ad Heren. Lib. ii. Ch. x. 


Book V. 
than the Safety of his own Kingd 

And thus a Grant of Imame dom n 
and Tribute ought to be underſtood of — 
annual Taxes only, not of thoſe extraordin 
Subſidies, which the urgent Neceſlity of Ag 
may require, and which the Publick cannot fab. 
ſiſt without. From hence it appears, that Cic = 
is too free in ſaying, that ſuch Promiſes are a; - 
be kept, as are uſeleſs to the Perſons to whom Fax 
are made; nor if they be leſs beneficial to him 42 
prejudicial to the Maker. For whether a Thiro 
be uſeful, or not, to the Perſon to whom it is f 
miſed *, it is not 8 for the Perſon Nn 
to judge; unleſs he has Authority over him 2 
has him placed under his Care. Nor is an Pre 
judice or Burthen redounding to the Perſon - 
miſing, ſufficient to releaſe him from his Promi 
(for the Performance of every free Promiſe bs 
lome Burthen going along with it) but ſuch and 
ſo much as, according to the Nature of the Act 
ought in reaſon to be preſumed, excepted. As in 
the Example brought by Cicero, If you had pro. 
miſed to appear immediately as Advocate for anther 
and in the mean Time your Son falls dangerouſly ill 
it would not be a Breach of Duty not to perform 
you have promiſed *, 

XXIII. But, Secondly, There are, alſo, ſome Signs 
of the Will, from whence it may be certainly cyl. 
lected, that a Cafe ought to be excepted from the 
general Expreſſions of the Law; as when the 
Words of the Legiſlator in another Place, tho 
not directly oppoſite to the Law now ſuppoſed to 
be before us (tor that would be a Contradiction) 
yet, by ſome peculiar Incident and unexpected E. 
vent of Things, happen to oppoſe it in the pre- 
ſent Caſe; or, which amounts to the ſame Thi 
when there are two different Laws, which do not 
interfere, and which eaſily may and ought to be 
obſerved at different Times, but cannot both of 
them be ſatisfied, when by ſome Chance they call 
for our Obedience at the ſame Inſtant . In this 
Caſe, we mult obſerve ſome certain Rules to kngy 
which Law or Pact ought to give place to the o- 
ther, where both cannot be fulfilled. Grotius lays 
down theſe : 

1. That which is only permitted gives place to thi 
which is commanded* 3, For a Permiſſion includes 


a Liberty, 


what 


s 4 Command is of greater Force than a P. 


1 


— 


1 However reaſonable theſe Principles may be, one may ſee that they have no viſible Connection with the Nature of the Afar 
in Queſtion. In effect, there is nothing here which implies a Nullity of the AR, or is direcily repugnant to the End of the La 
or the Engagement; and this End does not ſhew the Foundation of the Reſtriction. To connect them, we mult have 
whoſe Defe& is abſolutely and neceſſarily inconſiſtent with the Vi 
uity are not always well known to them, nor are they alway - 
expreſs Declaration, that they authorize Things direAly com. 
'Thus we can be no ways ſure, that they are not liable to be miſled, in the Caſe in Queſtion. This rather takes Place when l 
Generality of the Terms imply ſomething ſevere and rigorous; to which, nevertheleſs, we may be obliged, without Injulbs 
the Doubt is ſufficient in either Caſe to authorize the Rel. 
Nobody can juſtly complain, that we ſuppoſe him inſtructed in the Rules of Equity, and in a Diſpoſition not to exact the N 
of the Laws. This is the rather to be expected, becauſe if a Man ſets himſelf above theſe Conſiderations, he may, and ought, v 
declare, in a poſitive Manner, that he will except no Caſe. It appears from what I have juſt ſaid, as well as my Remark, ix 
Note 2. That GroTi1vs's Diſtinction between the original Defect of the Will, and the Inconſiſtency of a Caſe which baffes 
with the Will of the Legiſlator or Contractors, has a real Foundation. I think I have explained it in a Manner agreeable u 
Notions of that great Man, The Reader may be convinced of it, by giving Attention to the Examples alledged on both des 
M. CAR MICHAEL, who lin his Notes on the * of The Duties on a Man and a Citizen, Lib. ii. Ch. xi. $ 17: Nite! 

hope, at preſent, that the Reader will now ſee the Point in Queſtion. F 

2 But, as Mr. Fx ED. Gronovivs obſerves, in a Note upon Grotius, (Lib. ii. Ch. xvi. $ 27. Num. 2.) tis not what C1C? f 
means, for he ſpeaks of a Thing hurtful, in the Judgment of all Perſons of Underſtanding, and not only in the Imaginate 
him that made the Promiſe. It is certain, that in all TuLLy's Diſcourſe there is nothing that can hinder us from explalnſs 


to a third Idea ; and this third Idea does not include ſomethin 


of the Legiſlator or Contractors. For the Rules of natural q 


poſed to follow them: For it ſometimes appears, by a clear an 


either by our own Conſent, or by lawful Authority. However, 


rejects my Explanation, did not even underſtand it. 


Notion in this Manner. 


That is to ſay, commanded or forbidden. Plus enim valet ſanctio permiſſione. Autor ad Herenn. Lib. ii. Ch. x. See 75 
Decl. 374. The Law which forbids is more powerful than that which permits. This is reſerved in the Power of the Mig! 1 
And one who forbids can do more than all who allow : For that which permits leaves us to our Liberty, whereas that which | 
binds us under a Penalty. Nam id quod imperatur, neceſſarium: illud, quod permittitur, woluntarium eff. Cie. de Invent. U 
Ch. xlix. Theſe laſt Words are Part of a long Sentence, from whence Gxor ius takes all his Rules, which he draws ** if 
better Order, I will recite Cicero's Words upon every Rule, as our Author does, but not quite through, It is true, that beg, 


1 
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Cap. XII. 
a Liberty, but a Command carries along with it 
a Neceſſity of acting. | 

2. That which ought to be done at this preſent 
Time, is preferable to that which may be done at any 
;ther Time: Or when, at the ſame Time, I lie un- 
der two Obligations, whereof one cannot be ſa- 
tified but at this Inſtant, the other at any Time 
hereafter z the former ſhall be performed, the lat- 
ter put off to ſome other Opportunity. From 
whence it follows, that no Man can be enjoined 
two Things, which cannot both be performed to- 
gether, and which neither of them admit of Delay. 
From hence we may give an Anſwer to the En- 
quiry of Plutarch, Why it was not lawful for the 
Flamines Diales to bear any other Magiſtracy? 
For ſince the Duties of the Prieſts were certain 
and ſettled, and the Duties of other Magiſtrates 
uncertain and not ſettled, the ſame Man, being 
boti Prieſt and Magiſtrate, would not have been 
able co provide for Buſineſs of ſo different a Na- 
ture, if they happened to interfere in the ſame 
Nick of Time: So that one mult neceſſarily have 
been neglected for the Performance of the other. 
It ſeems that thoſe Prieſts had not found out the 
Secret of making an Honour and a Gain of the 
Prieithood, and yet of throwing the Duty and 
Burthen of it upon their Curates. | 

2. An affirmative Precept gives way to a nega- 
tive; or when an affirmative Precept cannot be 
ſatisfied but at the Expence of a Negative one, 
then the Performance of the affirmative ſhall be 
deterred or put off, *till it ceaſes to claſh with the 
other which is negative. The Reaſon of this is 
taken from the Nature of the affirmative and ne- 
gative Precepts: For the Obligation of theſe is 
perpetual, uniform, and equally binding ; whereas 
thoſe preſuppoſe an Opportunity of being put in 
Execution; which is preſumed not to offer itſelf, 
it it cannot be done without the Violation of ſome 
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Law: And therefore Things, in ſuch a Poſture of 
Affairs, are eſteemed morally impoſſible. Hence 
it is, that no Man can injure another, or break his 
Word, to promote the Advantage of a Friend, or 
to get where withal to be grateful, or generous : 
For *tis a ſtrange ſort of Piety to ſteal Leather, and 
then give the Shoes in Alms to the Poor. Maho- 
met in the Alcoran forbids any one to give Alms 
of ill-gotten Goods. However, I cannot ſay, that 
Schach Abas, King of Perfia, was in the Right in 
diſpoſing of no Money ſo freely to charitable Uſes, 
as that which he had raiſed from the Stews; For 
this, ſaid he, was paid willingly, whereas the other 
Taxes were extorted with Sighs and Groans from the 
Subject: Yet, methinks, it was not ſo decent to 
pitch upon Money, raiſed after that Manner for 
ſuch Uſes*. To this Head, in ſome Reſpect, be- 
longs what Leo of Modena © tells us of the He- 
brews, that whatſoever was forbidden the Men, 
was, alſo, forbidden the Women ; but as for the 
affirmative Precepts, the Rabbies declared, that 
none of thoſe which were confined to a certain 
Time, obliged the Women, by reaſon of the 
Weakneſs of their Sex, and their living under the 
Government of their Huſbands. 

4. In Covenants and Laws, which are in other 
reſpefts equal 3, that which is particular and appli- 
cable to the preſent Caſe takes place of that which is 
general. For Generals muſt be reduced to Parti- 
culars, before they can be applied. As for what 
Grotius ſubjoins*, That a Prohibition, which has a 
Penalty annexed, ought to take place of that which 
has none; and that which has a greater, of that 
which has a leſs, is not ſo clear; for a Prohibition 
that has no Penalty, either fixed or arbitrary, an- 
nexed to it, is of no Force at all. And that Rule, 
Of two Evils to chooſe the leaſt, cannot properly be 
applied to moral Evils or Sins: For when it hap- 
pens, that one of two Prohibitions muſt needs be 


* Duxſt. Rom. in fin. p. 291. C. o Olearius, Itin. Perf. Lib. v. Ch. xxxi. The Law which forbids is of greater Authority 


than that which commands ; for every Law that forbids is therefore ſtronger, becauſe it corre that which permits or commands, Mar. 
Victorin. in exp. in 2. Rhet, Cic. © De Ri, Hebr. p. 5. Ch. v. Fi. | 


2 


the entire Paſſage at the End of the Chapter, but beſides he engages himſelf in an uſeleſs Repetition; as he has placed it, it ſeems to 
contain ſomething new, whereas it is no more than the Reſult of what he has ſaid. Moreover, as Mr. Tir tus obſerves, Obſervy. 
441. this Rule is true only when the Permiſſion is general, and the Commands or Prohibitions particular. For, ſays he, *tis cer- 
tan, on the contrary, that a particular Permiſſion refers to a 14 Command, the Permiſſion, in this laſt, making an Exception 


to the Command, as in the firſt Caſe the Command reſtrains 


e Extent of the Permiſſion. There are, nevertheleſs, Cafes, where the 


Permiſlion and Prohibition are in one Senſe general. Join here my Remark upon Grotius, Lib. ii. Ch. xvi. $ 29. Note 3. I ſhall 
acd, That thoſe who explain this Rule otherwiſe, and found it on the Nature of Permiſſion and Prohibition (independently of Ge- 
nerals or Particulars) ſeem to confound it with the following Rule, which may, and ought to be, extended to what is permitted, 
as well as what is poſitively forbidden. This appears by the Inſtance I have examined in the Note referred to, and by another 
alledged by Mr. Wen za (in his Notes on the Abridgment of the Duties of a Man and a Citizen, Lib. i. Ch. xvii. F 13. Note 2.) 


Hunting, ſays he, is allowed to all the World: Yet wwe ought to forbear it at a 


Time when our Sovercign commands us to dh any other 


Thing, We ſee that this Permiſſion in itſelf has no determined Time. We do not always hunt, though we may do it. There- 


fore whenever there intervenes a poſitive Obligation to do ſomething elle, 
Laws which coramand and forbid it, any way claſh in this Caſe. The 


the Exerciſe of this Permiſſion is ſuſpended ; nor do the 
Oppoſition is only imaginary, and they are eaſily recon- 


ciled. If under a general Pretence of doing this or that when we would, we might oppoſe the lawful Exerciſe of this Right, to 
the Neceſſity of acquitting ourſelves of any Duty : As we could not, at one Time, be in two different Places, or do two different 
Actions, it would be eaſy for us to diſpenſe with the Performance of any Duty. As for the Reſt, M. Ta E VOR cites this Rule im- 
properly, in Caſes where human Laws permit any Thing contrary to the Rules of true Juſtice, and moral Honeſty. 


' Cictro's Words are, Deinde ex lege utrum flatim fieri neceſſe fit + utrum habeat ali 
| quod ſatim faciendum eft, perfici prius oportet. Cicero, De . 44 Lib. ii. Ch; ty ; 


quam moram & ſuſftentationem : Nam id, 


* Deinde utra lex jubeat, utra wetet. Nam ſxpe ea, que vetat, quaſi exceptione quadam corri etur ill. 
Tuat Law which forbids, ſeems, by ſome ſort of Exception, to correct 4 which — why "Cie. 4 | wean 


Le above Lib. i. Ch. iii. 5 8. and Lib. ii. Ch. vi. $ 2. and Lib. iii. Ch. vii 

ass which forbid, or command, are general, or 14 — See above, 5 3. 
but to poſitive Laws, which relate to 1 ings, which the Legiſlator may either forbid, al 
eſſentially bad, there cannot be the leaſt ſeeming Diſpute between the Law which forbids 
rot obey without violating the firſt, This is what our Author himſelf ſays, 


WS |: implies a Contradiction, morally ſpeaki | 
: y ſpeaking, under any Pretence whatſ 6 
doing what he has declared ſhould never by done. A / e 


ed may come of it, is as manifeſtly contrary to the Rules of Reaſon and natural Equity, 


* In which he follows Cicero, as in the other Rules, 
Jer pena flatuatur, Ibid. 


SF wonſtrous Thing in Morality, to imagi ; for E | : 
; any other Method unjuſt in 3 nn ene by Fraud, Violence, 


And again Cicero ſays, Deinde utra lex de genere omni, utra de ; 
: lam rem : ſcripta Videatur. ; Nam que in port, aliquam, ; wir noted oo 


; | wvidctur, & ad 2 magis pertinere. Ibid. Tha more particular a Law is, 


Deinde in utrd lege, fi non obten peratum fit, pena adficiatur, aut in utrd 


But we are to diſtinguiſh here, whether the 
n effect, this Rule cannot be properly applied, 
low, or direct as he pleaſes. As to Things 
them, and another Law which we can- 
and the Inſtances he brings are ſafficient to prove it. 


of the Legiſlator by 


good End can never be procured by unlawfal Means. To do Ewil that 


as to the Precepts of the Goſpel. It is 
Perſecution, or 


; utra communiter in plures, utra in aliquam cer- 


& que in certam quandam rem ſcripta eft, 2 ad cauſam accedere 
0 


the more does it ſeem for to make the Caſe in hand. 


violated; 


2 
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violated, then that whoſe Violation is of leaſt Con- 
cern is ſuppoſed to be permitted ; for Example, 
one Law is, That no Man ſhall appear abroad in 
Arms on a Holiday; another, That no Man ſtay at 
home upon hearing the Signal of a Tumult. In this 
Caſe the latter is to be looked upon as an Excep- 
tion to the former; as if the Law had been, That 
no Man ſhould appear abroad in Arms on a Holi- 
day, unleſs he be commanded by the Magiſtrate 
in Caſe of a Tumult. 

5. When two Duties happen to interfere at the 
ſame Point of Time", that which is the more honeſt 
and profitable is to be preferred. For the other 
Obligation is only upon Condition, that it can con- 
ſiſt with an Obligation of greater Moment. 

6. When two Covenants, one upon Oath*, the 
other not, cannot be performed both together, the 
former ought to take place of the latter, unleſs the 
latter was added as an Exception and Limitation to 
the other; for an Oath added to a Covenant ex- 
cludes all ſach Reſtrictions and tegit Exceptions, 
as are not neceſſary from the Nature of the Thing, 
and which, if there be no Oath, may be more ea- 
ſily admitted *. | 

7. An Obligation imperfectly mutual gives place 


to one that is perfeftly mutual, and binding on both 


fides*, Thus what I owe upon Contract, ought 
to be paid before what is due from me upon free 
Promiſe, or upon Gratitude, or any ſuch Reſpect, 
if both cannot be performed together. And 
therefore Phocion, when he was aſked a Largeſs 
ſor a certain Sacrifice, replied, A the Rich, for 
T ſhould be aſhamed to give to you, and not to pay 
this Man (pointing to Callides the Uſurer) what 1 
owe him“. | 

8. The Law of Genereſity gives place to the Law 
of Gratitude, ceteris paribus : Although each im- 
plies an imperfect Obligation. For the Debt of 
Gratitude has more Favour to plead in its Behalf 
than that of Generoſity ; for that requires that 
we ſhould give becauſe we have received; where- 
as this is built upon no ſuch Foundation. And 
therefore, in this Caſe, becauſe the Neceſſity of 
Gratitude interferes, the Object of Generoſity is 
ſuppoſed to be wanting, And this holds ſo far, 
that even Generoſity towards our own Relations, 
unleſs it be due upon ſome cloſer Obligation, gives 
place to the Duty of Gratitude. 

9. Where the Laws were made by ſubordinate 
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Powers, that of the Inferior yields t 
Superior, if both cannot * Sod Thus v. ph rw 
to obey G OD, rather than Man. And the Cn 
mand of a King carries more Weight 2 
than _ the Maſter of a Family. , 
10. The more noble, uſeful, or neceſſa 
ter of one Lau is, than * of — = _ 
Weight _— E Law to have with us. le 
11. The cloſer Tie there is between a 
us, the more ought Obligations due r 
weigh thoſe due to others, cæteris paribus“ 5 
Cicero © has a Paſlage very pertinent to the Mat 
ter in hand: Contrary Laws, ſays he, admit of Dj 
pute, when two or more ſeem to claſh. As thus Y 
Law ſays, That whoſoever kills the Tyrant tha 
be rewarded as a Conqueror at the Ohmyic 
Games, and may demand what he pleaſes of the 
Magiſtrate, and the Magiſtrate ſhall grant his Re. 
queſt, Another Law enatts, That upon the Death 
of the Tyrant his five neareſt Relations ſhall be 
put to Death. Alexander, who had exerciſed Ty. 
ranny over the Phereans, was ſlain in the N ol 
by his Wife Thebe, and ſhe, for her Reward, de- 
manded her Son, whom ſhe had by the Tyrant, 
Some were of Opinion that the Son, by the Lay 
ought to m_ to Death; the Thing may bear a 
Diſpute. Now, in ſuch Caſes it ought to be on. 
dered, which of the Laws conduce to greater, i, e. 
to more honeſt, more profitable, and more uſeful Ends, 
And that ought to be obſerved which has the greater 
Ends to ſupport it. Then we ought to confiy 
which Law was made laſt, for the laſt is is of greats 
Obligation. Then which of the Laws commands, 
which permits only; for that which is commanded i; 
neceſſary, that which is permitted, voluntary. Then 
which Law is penal, and which is enforced with the 
greater Penalty ; for that ought to be moſt obſerved, 
which can be violated with the leaſt Impunity. Thin 
which commands, which forbids; for that which 
forbids is often an Exception to that which command. 
Then which ſeems deſigned to bind in general, whit 
in part only: Which to conclude in common ſeverd 
Things, which ſome particular one only; for thit 
which binds in part, or ſome certain particular Thin 
only, ſeems moſt capable of being applied and brugit 
into Court. Then by the Law what ought to be dit 
immediately, and what admits of Delay; for thit 
which cannot be put off, ought to be obeyed fiſt, 


Medea # Euripides, v. 743. having deſired Ægeus to entertain her, and not to deliver her up, when her Enemies foould demand 
Der, would needs have it confirmed by Oath : Which Egeus _ _ of, for fo, ſays he, it will be the ſafer for me, if I can nal 


Such an Excuſe to your Enemies, 


b Plut, Phocione, 745. C. D. 
7. Cic. Of. 1. Ch. xiv, xv. Where he talks of the Degrees of Society. 


© A. iv. 19. d Gal. vi. 10. 1 Cor. viii, 13. 1 Tin. 
eLib. ii. de Invent.” 


1 


* 


1 Primum igitur leges oportet contendere, comſider ande, utra lex ad maj ores, hoc eft, ad utiliores, ad honeftiores ac magis neceſſaru 
res pertineat. Ex quo conficitur, ut, fi leges duce, aut fi plures, aut quotquot erunt, conſervari non poſſint, quia diſerepent inter 5 
maxime rooms putetur, = ad maximas res pertinere videatur. Ibid. 


* This Rule is only true, i 


we ſuppoſe all Things elſe equal ; for if the Queſtion here is about two Agreements direAly 0 


polite to each other, the laſt in Date ought to be preferred, whether the firſt was ratified with an Oath, or not; but if te 4 
greements were only different, a Particular is of greater Force than a General. Our Author, following Grotius, blindly elabihe 
a Maxim here which he has confuted elſewhere. I mean, that Opinion of Grotius, in which he affirms, That an Oath added © 
Promiſe produces a new and particular Obligation, by virtue of which a much ſtricter Interpretation is to be made of ſuch 


gagements, than of thoſe that are made without calling Gop to witneſs. Titius Obſerw. 445 


Mr. Thomaſius, who, aloe 


our Author's Maxim, fit. Juriſp. Divin. Lib. ii. Ch. xii. $141. adds, That he knows not what theſe Words mea!, ny 

the Agreement without an Oath hath been annexed to the other, by way of Exception or Limitation ; and it were to he ws 

that he had brought ſome Example. He might have ſaid, alſo, That our Author ſuppoſes here a Caſe in which there !5 uo 
ly two Conventions, but one es 3, ſince the Laſt, whenever made, is only a Modification and Appendix to the other 


: e, alſo, that our Author omits 
13. | 


Reſtriction quite, in his Abridgment of the Duties of a Man and a Citizen, Lib. i. Ch 1 


3 I wonder that our Author was not aware, that all theſe following Rules are contained in the Fifth, of which they are wh 
Conſequences ; and therefore he himſelf hath left out the three laſt, in his Abridement to the Duties of a Man and Citizen, L 


Ch. xvii. F 13. 


+ See the Explication of this Diſtinction, Lib. iii, Ch. iv. 59. above. We have promiſed to give a Thing to a Perſon, i 
we have ſold the-fame Thing to another; the Buyer ought to be preferred to the Donee. "_” 
See Mr. Bupptvs's Diſcourſe, entitled, De comparatione obligationum, quæ ex diver/is hominum ſtatibus oriuntur; nt 


Jur. Nat. & Gent. p. 610, & et. 
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CHAP. XIII. 


. I hat is due to others ts willingly to be performed. 

11. Ina State of Nature there is no Judge. 

111, Controver/ies, which cannot be decided by Confe- 
rence, are to be referred to Arbitrators. 

iv. There is a Covenant between an Arbitrator and 


the contending Parties. 


Y the Law of Nature every Man is obliged 
to perform, and to pay, of his own Accord, 
what, by any Title, is due from him; and if any 
one has deſignedly damaged or offended another, 
the ſame Law moreover obliges that the Delin- 
quent ſhould ſeriouſly repent, and give Security 
to live in Peace and Friendſhip for the future. 
And as this Repentance, where it is not extorted 
by Force, but proceeds from the Principle and 
Conſideration of Juſtice, is a ſufficient Indication 
of the Offender's Amendment: So, on the other 
Side, after ſuch Satisfaction is made, and Security 
given, the Party injured * ought to forgive him, 
and to live peaceably with him for the Time to 
come. And if a Man through Paſſion and a 
Deſire of Revenge refuſes it, he muſt be anſwer- 
able for the Breach of the Peace, and the Conſe- 
quences of it. For it is inhuman and brutiſh, 
not to be ſatisfied with any thing leſs than the 
Blood of the Offender : And when a Miſunder- 
ſtanding is once begun, to continue it on for ever. 
It was a curſed Speech of Cato's *, who, when he 
met a young Man juſt fluſhed with the Ruin of his 
deceaſed Father's 3 took him by the Hand; 
and Tbus, ſaid he, ought we * to appeaſe the Ghoſts 
of our Parents; not with Kids, or Goats, but with 
the Tears and Deſtruction of their Enemies. 

II. But all Men are not of ſuch a happy 
Temper, as to be willing, of their own Accord, 
to perform their Duty : And beſides, ſeveral 
Controverſies may ariſe, concerning the Certainty 
and the Quantity of a Debt, and the Rating of a 
Damage, the Competency and Exerciſe of cer- 
tan Rights, the fixing Boundaries, the Interpre- 
tation of Pacts, and other Pretenſions ; and yet 
in the Liberty of Nature no Man can take Au- 
thority upon him to determine and compoſe ſuch 
Controverſies. Indeed Hobbes © makes every 
Man his own Judge in a State of Nature“; by 
which he can mean nothing elſe, but that he who 
has no Superior to govern him, may manage his 
Buſineſs as he pleaſes, and appoint Means for his 
| Preſervation, according to his own Diſcretion. 
For if another Man ſhould take upon him to judge 
of my Affairs, yet, ſince he has no Authority to 
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* C. Pontius in Livy, Lib. ix. Ch. i. argues excellently to this Purpoſe. 
Hu. far this is true, may be ſeen in B. ii. Ch. ii /. 3. 


c HAP. XII. 
Of the Way of deciding Controverſies in the Liberty of Mature. 


v. Arbitrators, in a Doubt, arebound to judge by Law, 


vi. Arbitrators are not to judge of the Poſſeſſion. 
vII. Of the Mediators of a Peace, 

viii. What if Deeds be loſt. 

1x. Of Witneſſes. 

x. Of the Execution of the Sentence. 


determine me by his Opinion, it will depend in- 
tirely upon my Will and Pleaſure, whether, or 
how far, I ſhall be governed by him; and ſo 
ultimately the Management of my Actions will 
lie in my own Breaſt ; which yet I ought to go- 
vern according to the Rules of Nature. 

As to what remains; though every Man may, 
in that State, either neglect or defend his own 
Right, either put up, or return an Injury ; yet 
he cannot, in his own Cauſe, give Sentence ſo as 
to oblige him, with whom he has the Controverſy, 
to ſtand to it. For though he deſigns never fo 
juſtly, nay, though he proteſts upon Oath, that 
he decrees what ſeems to him to be right; yer 
ſince the other may have as great a Reſpect for 
his own Opinion, if they happen to diſagree, no- 
thing can be done by reaſon of that Equality, 
which is eſſential to the State of Nature. Almoſt 
all wicked Men think fit to be * Judges in their own 
Caſe, Ariſt. Pol. iii. Ch. ix. 5 No Mortal ever thinks 
an Injury againſt himſelf ſmall, moſt think them 
greater than really they are, Saluſt. Catil. Ch. li. 

III. But yet the Law of Nature by no means 
allows, that every Man ſhould immediately fly to 
Arms, and put the Controverſy to the Deciſion of 
the Sword, before milder Methods have been at- 
tempted . And therefore the Parties ought firſt 
to endeavour, by ſome friendly Debate between 
themſelves or their Agents, to compoſe the Diffe- 
rence . Indeed even after Arms have been taken 
up, and each Party, by the Calamity of War, has 
been induced to hearken to gentler Accommoda- 
tions, we generally find that the Difference is at 
laſt adjuſted by Treaties and Negotiations. If the 
Thing and the Temper of the Parties admit of it, 
the Diſpute may caſily be decided by Lot. Bur 
if neither a Debate is able to put an End to the 
Controverſy, nor either Party thinks fit to truſt 
that to Chance, which each, in Reaſon, thinks 
to be on his ſide ; the only Thing they can do, is 
to pitch upon an Arbitrator, and each bind him- 
ſelf to ſtand to his Award *. And here Grotius“ 
well obſerves, that in a doubtful Caſe, although 
each Party ought to come to Terms, rather than 
go to War, yet the Plaintiff is more obliged to 


> Vide Plutarch in the Life of Cato the EIA, 
© Vide Grot. 


8 Y. Grot. O. Lib. 5 8. bd D. Lib. $ 11. 


W * $ce Li ii. Chap. v. F xix. above. 
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dee what Mr. HerTius * upon the Notions of the Pag 
BH Occiſi Vindice, Set. i. F. iv. in Tom. III of his Opuſe ul. & Com 
in which Senſe that of Th»cydides, Lib. i. may be admitted; 


ans upon that ſort of Revenge, in his Diſcourſe, De Here: 


ment. 


Bag Na vp, olg av tn, dxdleova C 28:00: o17%. They that 


g ARISTOTLE's Greek is, Tx & of mire Pave Rr my) vd cixilwy. 

* . dmg T's Words are, Neque cuiquam mortalium injurie ſue parve videntur Multi eas gravius aqua hubuere, SEN ECA 
We Mr Heeres obſerves, ſays, That every one in that Reſpect has a Royal Spirit in him x 
ed us towards others, but are not willing others ſhould be permitted an ; 
"BY 2 licentiam ibi dari vit in alterum, in Je nolit. De Ira, Lib. ii Chap. XXX1. 

Es N =» 4 cr . wag * 1 4 1 er vim, ge 0 2 proprium fit homini , hoc belluarun, 
* ' . 1. Cap. xi. ere being two Ways of Conteſting, one 


We deſire that all Things may be 
thing towards us. Regis guiſue intra Je animun 


_ Argument, the other by Force, and that being proper to Men, this to Brutes, Recourſe is to be had to the latter, when 


1 the former is refuſed,” See Juſin, Lib. viii. Ch. i. Note 4, & 
cu up, then that of Ovid takes place, Injuftum rigido jus dicitur enſe. Triſt. Lib, v. El. x. v xiii. 


c. When, without trying to comp ſe Matters amicably, 4rms 
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violated, then that whoſe Violation is of leaſt Con- Powers, that of the Inferior yields to that of the 
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cern is ſuppoſed to be permitted; for Example, Superior, if both cannot be obeyed. Thus we g 
one Law is, That no Man ſhall appear abroad in to obey G OD, rather than Man. And the 
Arms on a Holiday; another, That no Man flay at mand of a King carries more Weight With ; 

home upon hearing the Signal of a Tumult. In this than that of the Maſter of a Family. +. 


Caſe the latter is to be looked upon as an Excep- 10. The more noble, uſeful, or neceſſary the Mas- 


ſame Point of Time, that which is the more honeſt Cicero has a Paſlage very pertinent to the Mar. 


former ought to take place of the latter; unleſs the Magiſtrate, and the Magiſtrate ſhall grant his Re. 


to one that is perfettly mutual, and binding on both ought to be put to Death; the Thing may bear x 
fides*, Thus what I owe upon Contract, ought Diſpute. Now, in ſuch Caſes it ought to be tj. 


ught 
Com- 


tion to the former; as if the Law had been, That ter of one Law is, than that of another, be greater 
no Man ſhould appear abroad in Arms on a Holi- Weight ought the Law to have with us. 


day, unleſs he be commanded by the Magiſtrate 11. The cloſer Tie there is between any Perſon and 


in Caſe of a Tumult. us, the more ought Obligations due to bim, to out. 
g. When two Duties happen to interfere at the weigh thoſe due to others, cxteris paribug *, 


and profitable is to be preferred. For the other ter in hand: Contrary Laws, ſays he, admit of Di, 
Obligation is only upon Condition, that it can con- pute, when two or more ſeem to claſh. As thus on? 
ſift with an Obligation of greater Moment. Law ſays, That whoſoever kills the Tyrant that 

6. When two Covenants, one upon Oath*, the be rewarded as a Conqueror at the Ohmyid 
other not, cannot be performed both together, the” Games, and may demand what he pleaſes of the 


latter was added as an Exception and Limitation to queſt, Another Law enacis, That upon the Death 
the other; for an Oath added to a Covenant ex- of the Tyrant his five neareſt Relations ſhall be 
cludes all ſach Reſtrictions and te it Exceptions, put to Death. Alexander, who had exerciſed Ty- 
as are not neceſſary from the Nature of the Thing, ranny over the Phereans, was ſlain in the Night 
and which, if there be no Oath, may be more ea- by his Wife Thebe, and ſhe, for her Reward, de. 
ſily admitted“. manded her Son, whom ſhe had by the Tyrant, 

7. An Obligation imperfeftly mutual gives place Some were of Opinion that the Son, by the Lay, 


to be paid before what is due from me upon free dered, which of the Laws conduce to greater, i. e. 
Promiſe, or upon Gratitude, or any ſuch Reſpect, te more honeſt, more profitable, and more uſefu! End, 
if both cannot be performed together. And And that ought to be obſerved which has the great 
therefore Phocion, when he was aſked a Largeſs Ends to ſupport it. Then we ought to confidy 
ſor a certain Sacrifice, replied, Af the Rich, for which Law was made laſt, for the laſt is is of grate 
I ſhould be aſhamed to give to you, and not to pay Obligation. Then which of the Laws command; 
this Man (pointing to Callides the Uſurer) what 1 which permits only ; for that which is commanded i 
owe him. neceſſary, that which is permitted, voluntary. They 

8. The Law of Generoſity gives place to the Law which Law is penal, and which is enforced with the 
of Gratitude, ceteris paribus : Although each im- greater Penalty; for that ought to be moſt oſervel, 
plies an imperfect Obligation. For the Debt of which can be violated with the leaſt Impunity. Th 
Gratitude has more Favour to plead in its Behalf which commands, which forbids; for that which 
than that of Generoſity ; for that requires that forbids is often an Exception to that which command, 
we ſhould give becauſe we have received; where- Then which ſeems deſigned to bind in general, whid 
as this is built upon no ſuch Foundation. And in part only: Which to conclude in common ſeves 
therefore, in this Caſe, becauſe the Neceſſity of Things, which ſome particular one only ;, for thi 
Gratitude interferes, the Object of Generoſity is which binds in part, or ſome certain particular Thin 
ſuppoſed to be wanting, And this holds ſo far, only, ſeems moſt capable of being applied and brugit 
that even Generoſity towards our own Relations, into Court. Then by the Law what ought 10 be done 
unleſs it be due upon ſome cloſer Obligation, gives immediately, and what admits of Delay; for thit 
place to the Duty of Gratitude. which cannot be put off, ought to be obeyed fiſt. 

g. Where the Laws were made by ſubordinate 


Medea in Euripides, v. 743. having deſired Egeus to entertain her, and not to deliver her up, when her Enemies foould dum V 

Der, would needs have it confirmed by Oath : Which Egeus approved of, for ſo, ſays he, it will be the ſafer for me, if I can mil 
ſuch an Excuſe to your Enemies, b Plut, Phocione, 745. C. D. Ad. iv. 19. 4 Gal. vi. 10. 1 Cor. viii, 13. 1 Jin ll 
7. Cic. Off. 1. Ch.xiv, xv. Where he talks of the of Society. Lib. ii. de Invent.” ha 
8 aid Bu 


1 Primum igitur leges oportet contendere, conſiderando, utra lex ad majores, hoc eft, ad utiliores, ad honeftiores ac magis neceſars 
res pertineat. Ex quo conficitur, ut, fi leges duæ, aut fi plures, aut quotquot erunt, conſervari non poſſint, quia diſcrepent inis ha 
maxime conſervanda putetur, gue ad maximas res pertinere videatur. Ibid. 

* This Rule is only true, if we ſuppoſe all Things elſe equal ; for if the Queſtion here is about two Agreements diredly a 
poſite to each other, the laſt in Date ought to be preferred, whether the firſt was ratified with an Oath, or not: but if the 

ments were only different, a Particular is of greater Force than a General. Our Author, following Grotius, blindly 

a Maxim here which he has confuted elſewhere. I mean, that Opinion of Grotius, in which he affirms, - That an Oath ry” 

Promiſe produces a new and particular Obligation, by virtue of which a much ſtricter Interpretation is to be made of ſuch 

gagements, than of thoſe that are made without calling Gop to witneſs. Titius Ob/erw. 445. Mr. Thomaſius, who, allo, 15 

our Author's Maxim, ftit. Juriſp. Divin. Lib. ii. Ch. xii. $141. adds, That he knows not what theſe Words mean, WW 
the Agreement without an Oath hath been annexed to the other, by way of — or Limitation; and it were to be 
that he had brought ſome Example. He might have ſaid, alſo, That our Author ſuppoſes here a Caſe in which there 1 wh, 

ly two Conventions, but one only; ſince the Laſt, whenever made, is only a Modification and Appendix to the other an 
e, alſo, that our Author omits this Reſtriction quite, in his Abridgment of the Duties of a Man and a Citizen, Lib. i. Cn 

13. 

, 8 I wonder that our Author was not aware, that all theſe following Rules are contained in the Fifth, of which they are 5 
8 and therefore he himſelf hath left out the three laſt, in his Abridęment to the Duties of a Man and Citizen, L 
Ch. xvii. F 13. 

See the Explication of this Diſtinction, Lib. iii. Ch. iv. Fg. above. We have promiſed to give a Thing to a Perſa, a 
we have ſold the-fame Thing to another; the Buyer ought to be preferred to the Donee. - tbe das 
s See Mr. Buppevs's Diſcourſe, entitled, De comparatione obligationum, guæ ex diuerſis hominum ſtatibus oriuntur; in 
Far. Nat. S Cent. P. 610, & egg. 
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Chap. XIII. 


. In hat is due to others is willingly to be performed. 
11. In a State of Nature there is no Judge. 
111, Controverſies, which cannot be decided by Confe- 
rence, are to be referred to Arbitrators. 
iv. There is a Covenant between an Arbitrator and 
the contending Parties. 


IE a 1 - 


Y the Law of Nature every Man is obliged 

to perform, and to pay, of his own Accord, 
what, by any Title, 1s due from him; andif any 
one has deſignedly damaged or offended another, 
the ſame Law moreover obliges that the Delin- 
quent ſhould ſeriouſly repent, and give Security 
to live in Peace and Friendſhip for the future. 
And as this Repentance, where it is not extorted 
by Force, but proceeds from the Principle and 
Conſideration of Juſtice, is a ſufficient Indication 
of the Offender's Amendment: So, on the other 
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Side, after ſuch Satisfaction is made, and Security 
b given, the Party injured * ought to forgive him, 
a and to live peaceably with him for the Time to 
. come. And if a Man through Paſſion and a 
. Deſire of Revenge refuſes it, he muſt be anſwer- 
ls, able for the Breach of the Peace, and the Conſe- 
er quences of it * For it is inhuman and brutiſh, 
ler not to be ſatisfied with any thing leſs than the 
tef Blood of the Offender : And when a Miſunder- 
ds, ſtanding is once begun, to continue it on for ever, 
dis It was a curſed Speech of Cate's *, who, when he 
ber met a young Man juſt fluſhed with the Ruin of his 
the deceaſed Father's Enemy, took him by the Hand; 
ved, and Thus, ſaid he, ought we * to appeaſe the Ghoſts 
T beg = of our Parents; not with Kids, or Goats, but with 
lich == the Tears and Deſtruction of their Enemies. 
at. II. But all Men are not of ſuch a happy 
vbich Temper, as to be willing, of their own Accord, 
era to perform their Duty : And beſides, ſeveral 
that Controverſies may ariſe, concerning the Certainty 
Thing and the Quantity of a Debt, and the Rating of a 
rought Damage, the Competency and Exerciſe of cer- 
Je done tan Rights, the fixing Boundaries, the Interpre- 
r that dation of Pacts, and other Pretenſions; and yet 
t. i tbe Liberty of Nature no Man can take Au- 


& thority upon him to determine and compoſe ſuch 
W Controverſies. Indeed Hobbes © makes every 
Man his own Judge in a State of Nature“; by 
which he can mean nothing elſe, but that he who 

has no Superior to govern him, may manage his 
W Buſineſs as he pleaſes, and appoint Means 2 his 
Preſervation, according to his own Diſcretion. 
For if another Man ſhould take upon him to judge 
of my Affairs, yet, ſince he has no Authority to 
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Of the Way of deciding Controverſies in the Liberty of Nature. 


v. Arbitrators, in a Doubt, arebound to judge by Law. 


vi. Arbitrators are not to judge of the Poſſeſſion. 
vII. Of the Mediators of a Peace. 

viii. What if Deeds be loſt. 

1x. Of Witneſſes. 

x. Of the Execution of the Sentence. 


determine me by his Opinion, it will depend in- 
tirely upon my Will and Pleaſure, whether, or 
how far, I ſhall be governed by him; and ſo 
ultimately the Management of my Actions will 
lie in my own Breaſt ; which yet I ought to go- 
vern according to the Rules of Nature. 

As to what remains; though every Man may, 
in that State, either neglect or defend his own 
Right, either put up, or return an Injury; yet 
he cannot, in his own Cauſe, give Sentence ſo as 
to oblige him, with whom he has the Controverſy, 
to ſtand to it. For though he deſigns never ſo 
juſtly, nay, though he proteſts upon Oath, that 
he decrees what ſeems to him to be right; yet 
ſince the other may have as great a Reſpect for 
his own Opinion, if they happen to diſagree, no- 
thing can be done by reaſon of that Equality, 
which is eſſential to the State of Nature. Almoſt 
all wicked Men think fit to be + Fudpes in their wn 
Caſe, Ariſt. Pol. iii. Ch. ix. 5 No Mortal ever thinks 
an Injury againſt himſelf ſmall, moſ# think them 
greater than really they are, Saluſt. Catil. Ch. li. 

III. But yet the Law of Nature by no means 
allows, that every Man ſhould immediately fly to 
Arms, and put the Controverſy to the Deciſion of 
the Sword, before milder Methods have been at- 
tempted . And therefore the Parties ought firſt 
to endeavour, by ſome friendly Debate between 
themſelves or their Agents, to compoſe the Diffe- 
rence . Indeed even after Arms have been taken 
up, and each Party, by the Calamity of War, has 
been induced to hearken to gentler Accommoda- 
tions, we generally find that the Difference is at 
laſt adjuſted by Treaties and Negotiations. If the 
Thing and the Temper of the Parties admit of it, 
the Diſpute may caſily be decided by Lot. But 
if neither a Debate is able to put an End to the 
Controverſy, nor either Party thinks fit to truſt 
that to Chance, which each, in Reaſon, thinks 
to be on his ſide; the only Thing they can do, is 
to pitch upon an Arbitrator, and each bind him- 
ſelf to ſtand to his Award *®. And here Grotius * 
well obſerves, that in a doubtful Caſe, although 
each Party ought to come to Terms, rather than 
go to War, yet the Plaintiff is more obliged to 


> Vide Plutarch in the Life of Cato the Elder, 
© Vide Grot. 
> D. Lib. Fri. 


has a Royal Spirit in him 


ans upon that ſort of Revenge, in his Diſcourſe, De Hzred: 
Lib. i. may be admitted; BAL Da yap, ols dv 51, indioWa £92 mew. They that 


Multi eas gravius aquo habuere, SEN ECA . 
We defire that all Things may be 


ap. xxxi. 
eumq; illud proprium fit hominis, hoc belluaru=, 
ys of Conteſting, one 


rely x 
if & * C. Pontius in Livy, Lib. ix. Ch. i. argues excellently to this Purpoſe. 
y eftablids 344. E. 2 De Ci ve, Ch. i 99. * How far this is true, may be ſeen in B. ii. Ch. ii 5. 3. 
th added 5 o ü. Ch. xxiii. 6 7. V. eund. D. Lib 59. 8 V. Grot. D. Lib. 5 8. 
on reel dee Lib. ü. * v. F xix. above. 5 
= u , ee what Mr. HEarius ſays upon the Notions of the Pag 
a4, ils, / Vindice, Sect. i. F. iv. in Tom. III of his Opuſc ul. & Comment. 
e is ne in which Senſe that of Th»cydiaes, 
char 1 > %% Force have.no need to go to Lanw. 

i. Cu * AklsTOTLE's Greet is, Li 0 oi metres Paul rer ri Tc oixelwy. 
. . = ' SaLusT's Words are, Negue cuiguam mortalium injurie ſue parve videntur 
seh 1 e That 5 one in that Reſpect 
' ed us towards others, but are not willing others ſhould be ' * : : 
t12M S lobe, ut licentiam fibi dari velit in alterum, 1 ſe nolit. De Ir Lib. 7 CK my _—_ 3 23.8 
\P erfoo, i, | Now cum fint duo genera de. ertandi, unum per diſcettationem, alterum per Vim, 

| nfugiendum eſt ad poſterius, ft uti non licet ſuperiore. De Offic. Lib. i. p. xi. © There being two Wa 
. the 95 by Argument, the other by Force, and that being proper to Men, 


5 Ge former is refuſed,” See Juſin, Lib. viii. Ch. i. Note 4, &c. 
cu up, then that of Ovi takes place, Injuftum rigido jus dicitur enſe. Triſt. Lib, v. El. x. v Kliii. 


this to Brutes, Recourſe is to be had to the latter, when 
When, without trying to comp ſe Matters amicably, Arms 
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it than the Defendant; for the Defendant's Plea 
is the more * favourable even in the Law of Na- 
ture. 

IV. From the Deſign of appealing to an Arbi- 
trator, it appears how he ought to be qualified. 
For therefore recourſe is had to him, becauſe a 
Man's Judgment, by reaſon of that natural Af- 
fection which every Man bears to himſelf, is ſuſ- 
pected to be partial to his own Cauſe *, Upon 
which Account the Arbitrator muſt take care not 
to ſacrifice Right to Affection, nor to be biaſs'd 
in Favour of one more than the other, any far- 


ther than the Merits of the Cauſe incline him. And 


if he behaves himſelf thus impartially, he ought 
not to regard the unjuſt Reſentments of him that 
is caſt. Bias ® uſed to ſay, that he had rather 
judge between thoſe that were his Enemies, than 
his Friends; for, in the latter Caſe, let him judge 
how he would, one of his Friends would turn his 
Enemy ; whereas, if both were his Enemies, one 


probably would become a Friend. And therefore 


it is manifeſt, that a Man who has any Intereſt in 
the Succeſs of either Party, ought not to be an 
Arbitrator between them; for fear he ſhould not 
be able to obſerve ſo exactly that Indifference and 
Impartiality which he ought *. 

From hence it follows, that there ought to be 
no Pact or Promiſe between the Arbitrator and 
the Parties, whereby he may be prejudiced in 
Favour of either of them ©. Nor ought he to 
expect any other Reward for his Sentence, than 
the Satisfaction of having judged right. Abſurd 
therefore was the Arbitrage which Maximilian and 
the Venctians ſubmitted to Leo X. whilſt each of 
them privately tampered with him to declare of 
his Side “. 

Now although the contending Parties enter 
into Compact with the Arbitrator, about taking 
upon him his Office (for as no Arbitrage can be 
exerciſed without the Conſent of the Parties, ſo 
no one can be forced to be Arbitrator againſt his 
own Conſent) yet it is not from the Force of 
that Compact, that he becomes obliged to judge 
according to what he thinks is agreeable to the 
Laws of Conſcience and Equity; or they to 
ſtand to his Award. For the Law of Nature, 
which can receive no Enforcement from any Com- 


a Vide Lib. ii. Tit. i. Lib. x. D. de juriſdict. Plut. de adulat. & amic. d ſcern. Every one is the greateſt Flatterer of him! 


b Diog. Laert. Lib. i. & 87. Aul. Gell. Lib. i. Ch. ui. 
Hi. Lib. xi. about the End; and Lib. xii. P. M. cccxlv. 


Doubt ſhould ariſe about the Juſtice of his Scr. 


pact, obliges him to judge accordin | 

and they are obliged * bent, =: Ji Ju * 
ſerve, to his Determination, becauſe * 5 
the Deſign of going to an Arbitrator would ©. 
fruſtrated, and there would be no End of be 
8 : ach 

For ſuppoſe they ſhould agree to bn; 

ſelves to his Arbitrage, not n. then. 
Condition that he ſhould decree according is _ 
ſtice, how would they ever be able to decide - 
Matter ? For the Parties, being ſuppoſed to ty 
a perfect Liberty of Nature, are as yet 1. 
and each has Power to enquire whether the hl; 
trator has performed the Condition, in judg; 4 
according to Juſtice. And therefore, if, alters 
Sentence be given, it ſhould ſeem unjuſt to eith 
Party, or ſhould really be ſo, another Chim 
verſy would ariſe about it; which ſince beide 
this Arbitrator, nor the Parties could be able 
determine, it would be rendered neceſſary O 
apply to another. And if with this other the | 

enter into the ſame conditional Compact, and ; 


tence, alſo, they would be forced to apply to an- 
other for Relief. and ſo on in infinitumn, 

From hence it follows, that the Pact, Which 
the Parties enter into, when they conſent © 
ſtand to the Award of an Arbitrator, Ought to be 
conceived ſimply, and not upon Condition tha 
he pronounces Sentence! according to Tuftice ; 
for elſe, as was ſaid before, there might be a 
Appeal from one 5 Arbitrator to another, and 
from him to a third, and fo on without End. Be. 
ſides, that there can lie no Appeal from the Arti- 
trator isplain, becauſe there is no ſuperior Judge ty 
receive it, which obtains even in civil States, where 
the Parties by Conſent pitch upon an Arlitraty, 
provided the Cauſe be ſuch as it does not concen 
the Government to intermeddle with : And if 
any Country admits of ſuch an Appeal, it is by 
reaſon of ſome poſitive Law. Indeed, in ſome 
Places, thoſe extraordinary Judges who hare 
Cauſes laid before them, to be examined ard 
decided out of hand, without the tedious Forms 
of Law, come under the Name of Arbitratr; 
And from theſe nothing hinders but that an A- 
peal may lie to a Superior. 


© Compare Hobbes de Cive, Ch. iii. F 14. c Guicciark, 


— 


See above Lib. iis Ch. vi. 5 vi. Note iv. and Lib. iv. Ch viii. 5 

2 Hlarrzys & ci rr e- & harm, + tammy; & © io». Ariſt 
* Truſt repoſed in him.“ Upon the ſame Principle depended the Anſwer that Amaſis King of Egypt gave the Alea, when tief 
ſent to him to adviſe them, how they might perform the Office vi 

greatelt Juſtice ; Let none of the leans, ſaid he, be concerned in the Games, Hither may be referred that ſcandalous Decree of tt 
Roman People, who, in the Controverſy between the Aricinians and the Ardeates, adjudged the Land to themſelves. Livy, Lid. 
Ch. «xii. Add. Tut. Lib. viii. Ch. iii. Note 15. where is a like Example of Philip of Macedon, See Dioporus ici, 


were to be Arbitrators in the Olympick Games, and 


Lib. i. Ch. xcv. 


3 Pliny gives this Commendation to Trajan, as to the Cauſes on which he gave his Sentence, Nec aliud ili ſenteniie ni 
pretium, quam bene judicaviſſe, Plin. Panegyr. Ch. Ixxx. Note 1. 5 
judged well. We muſt remark, that what is ſaid here of the Reward regards only the Quality of the Sentence; for, as 10 0 
reſt, if the Arbitrator is obliged to be at the Expence, or to employ much Time and Pains in the Affair ;, as he is not oblige 
do all this fer nothing, he may accept or _— an Indemnification or reaſonable Equivalent. 

em autem ſententiam dicat arbiter, ad pratorcm non pertinere, Labeo gil, 
dicat, quod ipſi widitur. Et ideo, fi fic fuit in artitrum compromſſum, ut certam ſententiam dicat, nullum eſe arbitria”, 2 
Tit, viii. De receptis, qui arlitrium receperunt, ut fentcntiam dicant, Leg. xix. princ. Whence it comes, that, accord to WP 
Lawyers, the Sentence of an Arbitrator ought to end the Matter entirely, and not to be removed to the Judgmen 
Arbitrator. Id n Pedius prolat, ne propagentur arbitria, aut in alics inte dum inimicos agentium transferantir, , 
finem controverſice cum imponere oportet. Ibid. Leg. xxxii. $ 16. Further, as to what concerns the Agreement of Part | 4 
Qualities or Duties of Arbitrator-, as to the private Affairs of the Members of the ſame State, we may conſult the whole = 
which I have quoted, as alſo Mr. DowaT's Civil Laws in their Natural Order, Part i. Lib. i. Tit. xiv. and the Pullick Ep 


+ The Digefts ſpeak to this Purpoſe, Qua 


of the ſame Author, Lib ii. Tit. vii. 


Adio lummium quiſque cauſe ſux judicem facit, quemrunque elegit. Plin. Nat. Hi. Pref. Every one makes 
% whom he has 4 the chief Judge of his Cauſe.” H, N ons àxcilis æ uo — . S poche reh * 
Ear, tx irs 0.0wow 5 - ig refer i Aarne, Lucian Abdicat. Tit. i. Pag. 715, &c. Edit. Amſt. © If any one 0 1 | 
upon thoſe to be Judges in his Caſe, whoſe Opinion he was not otherwiſe obliged to ſtand by, after having made the . + 
he ought to ſubmit to their Determinations.” From hence may be brought a Reaſon of that in QuINCTILIAN 
372. J dicia tamen judiciis reſcindi non poſſunt.. © One Decree cannot make void another.“ 


4. 
Pol. Lib iv. Ch xii. An Arbitrator is every where to bat! 


You had no other Reward of your Determination than that yo 
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wrong, to | 
3 it muſt be underſtood with ſome Re- 


ſtrictions. For though T cannot fly off, becauſe 


ees otherwiſe than I expected; yet his 
* ſhall not bind me, if it manifeſtly ap- 
ars that he tampered with the other Party, and 
received Bribes of him, and concerted Matters to 


| :Aadyantage. For he who evidently * takes 
7 Ih pr; Side, ceaſes to bear any longer 


ſon of an Arbitrator *. | 

wr it be thought fit to? refer a Cauſe to more 
chan one, it is beſt to have an uneven Number; 
for elſe they may divide into equal Votes, and ſo 
leave the Buſineſs undecided. | Ja 

v. Moreover, Grotius would have it conſi- 
dered, whether the Arbitrator be choſen as a 
Judge, or as having Authority more at large of 
giving Sentence, not according to the“ Rigour of 
the Law, but according to Reaſon and Equity. 
For ſometimes both Parties appeal to the Law; 
and there the Arbitrator, as if he were a Judge, 
ought to weigh the Merits of the Cauſe, and to 
determine according to Law. Sometimes one 
Party only inſiſts upon the Rigour of the Law, 
and the other, in Favour and Compaſſion, deſires 
a Mitigation of it; or, in other Words, appeals 
to Equity : Where by Equity I do not mean that 
dextrous Interpretation of the Law, mentioned 
in the foregoing Chapter, which - even a ſubor- 
dinate Judge ought to make uſe of : but an 
Abatement of the Rigour of the Law, upon the 
Dictates of Humanity, Charity, Compaſſion, 
Sc. which none but the ſupreme Judges, or an 
Arbitrator choſen on purpoſe, has Authority to 


apply. 

$77 be doubtful under which of theſe two Qua- 
lifications the Arbitrator is choſen, he ought to 
ſuppoſe himſelf tyed up to thoſe Rules, which a 
Judge would be obliged to follow ; for it is for 
want of a Judge and Judicature that he is called 
in: And, in a doubtful Caſe, we ought to take 
that Side which is cleareſt*. Beſides, an Arbi- 
trator cannot ſo eaſily act unjuſtly, if he has a li- 
mited, as if he has an abſolute Power delegated 
to him. Indeed to perſuade a Mitigation of the 
Rigour of the Law is properly their Buſineſs, 
who voluntarily, without entering into any En- 
gagements, interpoſe as common Friends between 
the contending Parties. 


3 Vide Lib. vii. Tit. ii. Lib. Ixxvi, &c. D. pro Socio. 


ve ſay that the Parties ought, right 
2 Kad ed the Sentence 0 the . 


Nov as he that judges between Fellow- ſubjects, 
judges according to the municipal Laws of the 
Place; ſo he who judges between thoſe who ac- 
knowledge no common municipal Laws, ought to 
Judge according to the 7 Law of Nature ; unleſs 
the Parties ſubmit their Cauſe to the poſitive Laws 
of ſome particular State, 

VI. The ſame Grotius © obſerves, alſo, that an 
Arbitrator, choſen by the ſupreme Authority, 
ought to take Cognizance of the Merits of the 
Cauſe, and not of the Poſlſeiiion; for it belongs 
to the civil Law to determine that, whereas, by 
the Law of Nature, the Right of Poſſeſſion fol- 
lows the Property. Concerning which my Opi- 
nion is, that although by the Law of Nature and 
Nations it does not ſeem neceſſary, that, if a Man 
be turned out of Poſſeſſion, he ſhould immedi- 
ately be put in again, before the Merits of the 
Cauſe be heard, eſpecially if it can be immedi- 
ately determined; yet, in many Caſes, the Arbi- 
trator ought to make Enquiry who was in Poſ- 
ſeſſion, that he may know whom it chiefly con- 
cerns to make out his Title. For the Plaintiff 
ought to have very clear Proofs to ſupport his 
Pretenſions, whereas it is enough for the De- 
tendant to confute the Arguments of his Adver- 
ſary; though ſometimes it may be convenient, 
over and above, to ſhew his own Title, alſo. How- 
ever, *tis not ſufficient for the Arbitrator to give 
Judgment concerning the Poſſeſſion only, for that 
is generally out of diſpute, and feldom brought 
before him ; but his Buſineſs is to examine into 
the Merits of the Cauſe, and, by a final Determis 
nation, to put an End to the Suit. But while the 
Cauſe is depending, no Innovations ought to be 
made ; and, if the Plaintiff cannot make out his 
Pretenſions, Judgment ought to be given for the 
Party in Poſſeſſion. 

VII. But Mediators, who, interpoſe between 
contending Nations, either preparing, or actually 
engaged in War, and endeavour, by their Autho- 
rity and their Arguments and Intreaties, to bring 
them to Terms of Accommodation, are not pre- 
perly Arbitrators*. Theſe having ſo pious a De- 
ſign in hand cannot be obſtinately rejected, with- 
out the greateſt Inhumanity, even although they 
ſhould appear to be more intimately allied to ei- 
ther Party. For the other tilt has Liberty either 
to accept or refuſe what they offer: And it is the 
chief Buſineſs of a Friend, where he cannot join in 


b Vide Grot. Lib. iii. Ch. xx. $ 46. Note 2. D. 


Lib. 5 47. Vide Guicciardin. Hiſt, Lib. iv. where is debated whether Hercules Duke of Ferrara ſhould perform the 
Part of an Arbitrator, or Mediator, between the Venetian, and the Florentines. f 


„„ 


* This is ſaid formally in a Law, where the Arbitrators ſpoken of are oppoſed to another ſort of Arbitrators, to whoſe Judg- 
ment we are not bound to ſubmit, unleſs it be conformable to the Rules of Equity. Arbitrorum enim genera ſunt duo, unum ejuſ- 
modi, ut ſive aquum fit, ſive iniquum, parere debeamus ; quod obſervatur, cum ex compromiſſs ad arbitrium itum eft ; alterum eius 
modi, ut ad boni wirt arvitrium redigi debeat. Digeſt. Lib. vii. Tit. ii. Pro Socio, Leg. Ixxvi. See the following Laws. 

The Law of the Romans grants, in this Caſe, an Exception of Fraud. Arbitrorum ex compromiſſo ſententiæ non obtemperant, fi 
fordes, wel evidens gratia eorum, qui arbitrati ſunt, interceſſit ; adverſus filiam tuam agentem ex ſtipulatu, exceptione dali mali uti 


feteris. Cod. Lib. ii. Tit. Ivi. De receptis Arbitris, Leg. iii. 


So the Digeſts direct, In impari enim numero idcirco compromiſſum admittitur, non quoniam conſentire omnes fa. ile e „ ſed qui 
7 3 pas major, cujus arbitrio ſtabitur. Lib. iv. Tit. viii. De . Oe. po xvii. YA . 

* GroT1vs quotes here a Paſſage of Seneca, De Benef. Lib. iii. Ch. vii. where he does not treat of Arbitrators, but ſuch 
ſubordinate Judges, as the Præ tor or Governor ordered for the Parties, who were obliged to follow the Forms preſcribed them 
ſirictly, or the Maxims of Equity, according to which the Cauſe reſpected an Affair of ſtrict Juſtice, or of Honelty. See Mr. 


NoovT's Treatiſe, De Furiſdi. & Imperio, Lib. i. Ch. xiii. 


This is what the Emperor Conſtantine expreſly ſpeaks of, in this Law quoted by Mr. HexTivs : Inter eouitatem ! N. 
terpoſitam interpretationem nobis ſolis, & aportet, & licet inſpicere. Cod. Lib. i. Tit xiv. De 1 &c , Tan k 4 ths 


preceding Chapter, $ 21. Note 5. 


* So the Digeſts ſpeaks, Semper in oliſcuris, quod minimum eft, ſequimur, Lib. i. Tit. xvii. De Div. Reg. Tar. L. ix. 

7 See what I have ſaid, with regard to the Diſputes about the Succeſſion to a Crown, on Grotixs, Lib. ii. Ch. vii. $ 2. Note . 

3 So the Dig-/ts appoint, Exitus controwerſiæ poſſeſſionis hic e, tantum, ut prius pronunciet judex, uter poſſideat : ita enim 
fit, ut is, qui vd eft de paſſeſſione, petitoris partibus fungatur, & tunc de domino queratur, Lib. xli. Tit. ti, De adquirend, - 


vel :mittenda paſſaſſione, Leg. xxxv. 


0 es, as there are ſometimes great Preſumptions for one of the Parties, Equit ires 

if he hath been, for Example, diſpoſſeſſed by an unjuſt Force, ke ſhould be again 5 in Poſſeſſion without a ſtri — 

col the Petitioner, which may be long and intricate, that the Detainer, during that Time, may not enjoy peaceably the Fruits 
of his Force, and the Adyarttages of the Poſſeſſion. See Mr. Tir ius's Ov. on Lav rerbach, bf. 1071, 
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the Quarrel, to endeavour to bring it to an ami- 
cable Compoſition. Beſides, it is frequently the 
Intereſt of a Prince, to prevent War from break- 
ing out between Nations; for ſome Sparks of the 
Fire, kindled in his Neighbourhood, may poſlibly 
reach him; and, beſides, it may be dangerous for 
him to have both, or either of the Partics entirely 
ruined ; and therefore, as he values his own Safe- 
ty, he ought to endeavour with all his Power to 
hinder the Flame from coming to a Head. And 
the more earneſtly ought Chriſtians thus to labour 
in compoſing Differences, becauſe even the Alco- 
ran (how ſenſleſs ſoever it be in other Things) 
does wiſely in commanding, that if two Mabo- 
metan Nations go to War, the reſt ſhall interpoſe, 
and force the Aggreſſor to make Satisfaction, and 
after that oblige both to live in Friendſhip and 
Amity for the — . 

Tis certain, that if it be the Intereſt of ſeveral 
to have the Quarrel:made up, they may enter into 
Compact jointly to labour he Peace; and if their 
Endeavours ſhould prove unſucceſsful, they may 
then mutually. preſcribe to one another, how far 
each ſhall make himſelf a Party in the War. But 
this only, in caſe none of them has any Pre-en- 
gagement upon him to aſſiſt either of the Parties, 
in caſe of War; for ſuch an Obligation cannot be 
limited by a Treaty made afterwards with a third 
Perſon. 5 

Moreover, two or more, whom it concerns to 
have an End put to the War, after having weigh- 
ed the Pretenſions of each Side, may lawfully a- 
gree upon what Terms a Peace ought to be con- 
cluded, and then offer them to the Parties with a 
Manifeſto, that they will join Forces againſt him 
that refuſes them. For a Prince does not, by this 
Means, obtrude his Arbitrage upon another againſt 
his Will; nor decides another's Quarrel by his 

own Authority (both which are Encroachments 
upon the Liberty of Nature) nor are thoſe Terms 
offered to the Parties ſo, as if they were obliged 
to comply with them. But ſince, by the Law of 
Nature, a Man may join Forces with him, who, 
he thinks, has received an Injury, eſpecially if the 
Conſequence of it is likely to redound to his 
Damage ; by ſuch a Method as this he openly de- 
clares for Equity and Peace, that he is deſirous 
others would act fairly, and that he 13 not willing 
to enter into a War, before the adverſe Party has 
rejected the Propoſals of Peace“. 

And this ſort of Mediation 1s the more com- 
mendable, if it puts an End to a War, that would 
prove deſtructive to one or both Parties; yet he, 
who makes himſelf a Mediator, ſhould take care 
that he be able to compel, by Force, that Party 
which refuſes to ſtand to his Determination. 


Cap. de Clauſiris, b Vide Livy, Lib. xliv. Ch. xix. at the End. Juſtin. Lib. vi. Ch. vi. Notet. © Vide. Pun 
Lib. ii. Ch. 1. Livy, Lib. ix. Ch. xiv. 4 Vide Conneftag. de Unione Luſitan. Lib. v. p. m. 222. To this Purpoſe is tl 
QAuinctilian, Declam. cecxii. The Condition of Man is miſerable, fince it ſeems neceſſary to have a Witneſs for every Thing u 
Truth has ſo little Power, and Faith fo little Efteem, as that ſcarce ſeems ſufficiently proved, which is atteſted by T. \ 


Suet. Galb. Ch. vii. : 


not be a Witneſs againſt a Scot, nor a Scot again 


VIII., How the Form and Proceſs 
before an Arbitrator-is to be DP 5 
Senſe will beſt direct, according to the dickeren 
Circumſtances of the Thing; for it would be uy 
1 to. give tedious Directions how = 

arty ought to 2 his Cauſe, how to ſtate Fa 
Queſtion, how, after the Arguments on both Sid 
have been weighed, the Sentence ought to be 2g 
nounced: We need only obſerve, that if the ug 
tenſions on one Side cannot be made out bur « 
Deeds, and they happen to be loſt, the Arbitraty 


has nothing to do, but, with the Conſent of the 


other Party, to give him his Oath : I ſay, with 
the Conſent of the other Party, for elſe, in the I; 
berty of Nature, no Man is obliged to put the 
Iſſue of his Cauſe upon another Man's Conſcience 
It is, alſo, in the Power of the Parties to refer "an | 
ſeves to the Deciſion of a Lot, or a 3 Duel, x 
has formerly been practiſed among many Na. 
tions. . 

However, I do not ſee how the + Loſs of n 
Deeds can extinguiſh my Right; indeed I canndt 
have Juſtice done me in the civil Court, being ng 
able to produce ſufficient Evidence; but, in the 
Liberty of Nature, *tis enough to juſtify me in 
the Proſecution, if I be fully convinced of m 
Right, though I be not able to make out my Pri 
tenſions to another. 

IX. This Arbitrators have in common with 
Judges, that, in the Examination of Matters gf 
Fact, they ought to ſhew themſelves equal to the 
bare Aſſeveration of each Party, i. e. when they 
contradict one another, to believe neither, But 
when Deeds, Arguments, and undeniable In- 
ſtruments cannot be produced, they muſt then give 
1 according to the Teſtimony of Witneſ. 

ess. 

And theſe Witneſſes ought to ſhew themſelres 
indifferent towards either Party, and noc to let Fa. 
vour, Hatred, or Revenge weigh more with them 
than their Conſcience . Thuanus * relates, that 
heretofore in Great-Britain an Engliſh Man could 


an Engliſh Man, by reaſon of the Enmity betweer 
the two Nations: But Cambden tells us, that thi 
obtained only between the bordering Scots and 
Engliſh, ſo that if never ſo many Engl Me 
ſhould, with their open Eyes, ſee a Scot com- 
mit Murder, their Teſtimony would ſfignity n6- 
thing, unleſs ſome Scot or other teſtified the ſam: 
Thing. 

And therefore as my Adverſary may reſuſe i 
admit of my near Relations as Witnefles '; ſon 
I except againſt my profeſſed Enemies. Indeed 
ſometimes Relations are excuſed upon a Princy: 
of Humanity, for fear they ſhould be force! 


cum fint premia falſi 


Nulla, ratam debet teſtis habere fidem. Ovid Trift. Lib. ili. El. x. 2. 3 


Add. Lex Wiſgeth, Lib. ii. Tit. iv. Ch. xii. 


fr Lib. 1. h Ad. Ann. 1988. I V. Ariflot. Pol. Lib. ii. Ch. vi. 
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! The Words of VeLLE1uUs PaTERCULVUs are, Feſtinationem itineris ejus [ Cæſaris] aliquandiu morata Maſfilia «ft, ft n 
quam conſilis prudentior ; intempeſiive princi palium armorum arbitria captans, quibus ii ſe debent interponere, qui non parent con 
poſſunt. Lib. ii. Ch. L. See Mr. BogcLER's Diſcourſe, entitled, Quies in turbis, which is the 34th of Tom. i. p. 996, Ce. 

See Lib. iv. Ch. ii. 21. aforegoing. | 

3 See Lib. viii. Ch. viii. f 5. following; and Grotius, Lib. ii. Ch. xxiii. 5 10. 

4 See Lib. iii, = vi. S xvi. aforegoing. ; 8 3 1 

s For as Iſæus ſays, Orat. vii. p. 504. 505. A nor Kpeirlw Two ay uo. uments are better than Witr p 
in Orat. iii. 2 hoes That, in 1 of * 1 * preferable 2 Witneſſes. Philo Jud. deDecal f. ; 
Ed. Par. © If Arguments and Writings be wanting, the Controverſy'muſt be decided by Witneſſes. See Les. Wit 

Lib. ii. Tit. iv, C. iii. a & 
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Caae. XIII. 
olence, either to their Affections, or to their 

3 rhe Aud therefore the Roman Law 
never obliged the Client to be Evidence a- 
ainſt his Patron, nor the Patron againſt his 
Client *: But beſides this, there was another very 
ood Reaſon why Servants ſhould not be allowed 
: ve Evidence againſt their * Maſters* z for, as 
If that which is done 22 wo Houſe 
ons ourſelves, were permitted to be publickly 
NN = — againſt us, the Maſter would be 
the Slave, and the Slave Maſter. Indeed 7. Beodo- 
rie forbad the Abuſe of this Law by an Edict; 
for ſome bought up other People's Servants, who 
were conſcious of their Crimes, leſt they ſhould 
be brought as Evidence againſt them. Laſtly, it 
g is very reaſonable, that 3 no Cauſe ſhould ſtand or 

Aal by the Credit of any one ſingle Witneſs", not 
| * only becauſe one may more eaſily be deceived or 
corrupted than many, and there is no Falſhood fo 
impudent, but may get the Aſſiſtance of one Wit- 
neſs*; but, alſo, becauſe an able underſtanding 
judge may diſcover the Witneſſes to be falſe, by 
oppoſing to one another the Examinations of 
ſcveral , whereas one may eaſily be conſiſtent with 
himſelf; and although by this Means ſome Crimes 
muſt remain unpuniſhed in this World, and ſome 
muſt loſe their juſt Right, who perhaps have but 
one Witneſs to ſupport it; yet this Inconvenience 
is not ſo great, as if every one's Life and Fortune 
lay at the Mercy of any one Man's Impudence and 
Villany ; for it is better that a few guilty Perſons 
ſhould eſcape Puniſhment, than that many inno- 
cent ſhould ſuffer 5. 

Yet Selden n obſerves, that againſt a Gentile the 
 YJews admitted of one Witneſs as ſufficient. And 
* Gretius' takes Notice, that one Witneſs was e- 
nough, not to condemn, but to inform the Court, 
and, in pecuniary Matters, to put the Defendant 
to his Oath. At this Day, among the Moors the 
Evidence of two honeſt Men is ſufficient, but if 
the Witneſſes be ſuſpected, then twelve Perſons 
are required; for they think as much Credit may 
be given to twelve, let them be ever ſo profligate, 
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Cicero ſays, 
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Ch. xxii. f Vide Suſan Hift. v. 51. 
Ch. vi. i Oz Deut. xix. 16. 
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as to two, be they ever ſo honeſt *!, The Hebrews 
admitted none to be Witneſſes, but ſuch as were 
of good Reputation; mad Men were excepted 
againſt,' and Children, till they were thirteen Years 
of Age; and Thieves, even after they had made 
Reſtitution; thoſe too who lived by Gaming, and 
Publicans who exact more than their due, and ſuch 
as deal in thoſe Things which deſerve Stripes. 
Among the Turks, thole who have made a Pil- 
grimage to Mecca are equivalent to three Wit- 
neſſes s. Add to this, that one Eye-witneſs is 
worth ten that have the Fact by Hear-ſay only. And 
therefore their Teſtimony is of no Weight which 
is built 5 upon the Authority of others. 

But though the Oath of a Witneſs creates a great 
Preſumption of the Truth of what he aſſerts, yet, 
in the . of Nature, nothing hinders but that a 
ſworn Witneſs may be convicted of Perjury; and, 
if he be ſo convicted, the Sentence founded upon 
his Teſtimony comes to nothing **: Yet it ſeems 
abſurd, that the Party concerned ſhould be per- 
mitted to make void the Evidence, by ſwearing 
on the other Side; for this would not only lay 
open a great Gap for Perjury, but, by reaſon of 
contradictory Oaths, the Controverſy would re- 
main as uncertain as before. And therefore it is 
according to its uſual Sillineſs and Impiety, that 
the Alcoran* commands him who accuſes his Wife 
of Adultery, and has no Witneſs to prove it, to 
ſwear four Times, and the fifth Time to imprecate 
the Curſe of GOD upon himſelf, if what he af- 
firms be not trye. And on the other Side, it al- 
lows the Woman to be clear, if ſhe denies the 
Charge four Times upon Oath, and the fifth Time 
with an Invocation of the Curſe of GOD. 

X. As for putting the Sentence of the Judge 
in Execution, we need not ſay much; for in a State 
of Nature, if a Man does not, of his own Accord, 
perform what is due to me, I may, by all the 
Power that I myſelf have, or my Friends can ſup- 
ply me with, force him to it. How far we may 
carry ſuch violent Proceedings ſhall be ſhewed 
more fully hereafter, when we come to diſcourſe ' 


as Wiineſſes, the Accuſed ſpall be found Guilty. 
L 


| 
4 


fuſe v There were, nevertheleſs, certain Caſes excepted, as well in criminal Caſes as civil See Mr. NoopT's Probabilia Juris, 
. lib. iii. Ch. v, vi. as, alſo, the Interpreters on CIcERO's Orat. pro Milone, Ch. xxii. 
ſo mil = * Pro Rege Dejotar. Ch. xi. Lucian in Aſino. Tom. ii. p. 80. Edit. Amſt, ** Servants muſt needs know both the good and the 
Indeed => © ill Things of their Maſters.” There is ſuch another Paſſage in Lys1as, Orat. de ſacro Olive trunco Plaut. Bacch. Ad. iv. 
rincipl = Sc. vi. v. 20, 21, © I know I am a Slave, and therefore I am ignorant of even that which I know.“ See a 8 in Isoc RATES 
1 Terz. de fide queſlionum, p. 634, Cc. and Ariſtot. Rhet. ad Alex. Ch. xvii. Hither may be referred the iſtory, or rather 
orc * the Fable, of Awicerna, in Gabriel. Sionit. de urbibus & moribus Oriental. Ch. iii. See Lex Wifigath, Lib. v. Tit. iv. Ch. xiv. with 
which may be * 2 ed iii Tit. iv, Ch, x. and Lib. vi. Tit. iv. Ch. iii. and Capitulare Caroli, Lib. vii. Ch. cclxxx. 
Pell. Pati Edictum Regis Theodor.-Ch. xlviii, xlvi, ci. | 
ſe is ltd So the Code orders, Et nunc maniſeſis ſancimus, ut unius omnino teſlis reſponſio nen audiatur, etiamſi præclaræ curie honore ful 


ing «ue 6: BW © geat, Lib. iv. Tit. xx. De teſtibus, Leg. ix. F1. See, alſo, the Digeſts, Lib. xlviii. Tit. xviii. De guerſtionibus, Lib. xx. 
/ ris et oculatus tſtis unus, quam auriti decem. Plaut. Trucul. Act. i. Sc. vi. v. 8. The Ears are leſs faithful than the 
= © Eyes.” Lacian de Domo. . 
© OS Youu x; rea roc p. ro νπτιuοα enrxytypania _ axon u p rel, 5. @vou To Nr H aurns T7705 To Nr ο rare. 
* Philo Jud. de Corrupt. Linguarum, p. 340. B. C. Edit. Paris. * In a well regulated Commonwealth the Laws take Care, that 
+ © what is given upon Hearſay ſhall not go for Evidence. For ſuch a Teſtimony is naturally liable to Corruption. The Eye is ap- 
A * priſed of the Things themſelves, and in a Manner intermeddles with Buſineſs, and perceives all by Light, by which every Thing 
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2 * 15 illuſtrated and diſcovered : but the Ear has leſs Credit, as having to do not with the Things themſelves, but with Rumours, 
| &* which do not always mind the Truth, Id. de Judice. p. 719. 

fide nin This had place, alſo, by the Reman Law, provided it appeared, that the Sentence was been upon a falſe Depoſition. See 

uten un" Code, / tb, vii. Tit. viii. Si ex fulſit inſtrumentis, vel teſtimoniis, judicatum fit. DibiEx HeravuLy, De auctorit. rerum judicat. 

6, E. ö Lib i. Ch. iv. F 7. But the ſame Law gave mou Force to an Oath, in another Caſe, where it ſhould have had leſs for if the 
Ferjury of a third Perſon, not concerned, was ſufficient to annul a Sentence, much more ſhould that of one of the Parties them- 
elres. And yet they eſtabliſhed a quite contrary Rule here ; for though one Party might appeal from a Condemnation founded 
en the Oath of the other, which the Tae had required by his own Authority: Yet when the Parties mutually agreed to refer the 

meſſes.” l latter to an Oath, though the Perjury was diſcovered, the Deciſion was final. Caufa jurgurondo, ex confenſs utriuſque partis, vel 

Decal | poor ſurio inferente, dilats & præſito, vel remiſſo, deciſa, nec perjurii pretextu retrattari poteſt, Sc. Cop. Lib. iv. Tit. i. De rebus cre- 


We. S jurcjurando, Leg. i. See, alſo, DicesT. Lib. xii, Tit. ji. Leg. xxxi. and the Commentary of Mr. Noop r, p. 288, & /egg. 
- Xi1i, 
of 


e ſhall find this Queſtion treated, with great Elequence, by the deceaſed M. De Toureil, in his Eſſay De Juriſprud. Qu + 
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an Execution I not only acquire the Property of 
the Thing adjudged to me, when by any Method 


whatſoever I have got Poſſeſſion of it; but more- 
over, if I cannot get Poſſeſſion of the Thing it- 


ſelf, I may ſeize upon any Thing of the ſame Va- 
lue, the very Charges of the Execution being 
reckoned in, ſo as to become the rightful Owner 
of it*. Indeed the Goods of a Debtor, who be- 


comes ſuch either by his own Contract, or by the 


Thing itſelf, or by his Injuſtice, are looked upon, 
in the Law of Nature, as tacitly mortgaged for 
the Debt; and, if it be not diſcharged, may be 


juſtly ſeized for it; nor is the bare Detention of 


the Thing enough for the Creditor, for that fre- 


For as Grotius obſerves, Lib. ii. Ch. vii. f 2. Expletive F uftice, when it cannot get the Thing itſelf, dema 
evhich morally ſpeaking is the ſame. b Vide Lib. xli. Tit. ii. Lib. v. D. de 2 poſeſ. Lb. il. Tit. — 1 i 
D. de vi bonorum raptorum, & Lib. iv, Tit. ii. Lib. xi, D. quod metus cauſa, & Lib, xlviii. Tit. vii, &c. Lib. ol, vill 5 vit. 


Juliam de vi privata. 


Of Matrimony, 


of War. Only here we may obſerve, that in ſuch 


Book VI. 
quently has more Trouble than Profit in. 
he mult, alſo, have full Liberty to res * bur 
he pleaſes: For my Right is not ſatisfied "Iraq 
ſtead of the Thing, with the Property of wh 4 
ought to be inveſted, I receive nothing by i 
Cuſtody of another Man's Goods; yet, in 5 the 
Caſe, I ought to ſignify with what Deſign I works 
ſuch Seizure, whether in order to extort fro om 
Debtor my Dues the ſooner, or to take the 60 wy 
thus ſeized upon in Part of Payment; inde di 
ſeems but reaſonable to give the Debtor Libe . 
to receive his Goods, upon Payment of the Deb 
But this Way of Execution is proper to the 8 . 
of Nature, and has no Place in a civil C 
tion *, 1 


quivaley, 
ad L. 
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CHAP. I. 


Of MATRIMOMNY. 


1. The Coherence. 

11. Matrimony the Propagation of Mankind. 

111. Whether there be an Obligation to marry. 

iv. A wandering Luſt oppoſite to the Law of Na- 
ture. | 

v. Mankind not to be propagated but by Mar- 
riage. * | 

vi. What OMigation may be laid on Men to marry 
by the Laws of Nations. 

vii. What it is by the Law of Nature 

viii. How far the Laws of Nations may order con- 
cerning Marriage. | 

1x. The diſorderly Marriages of the Amazons. 

x. The Laws and Rights of a regular Marriage. 

x1. Whence ariſes the Man's Power over the Wife. 

x11. Whether it be beſtowed immediately by God. 

x111. I hether it neceſſarily implies a Power of Life 
and Death. 

xiv. Whether Conſent, not Bedding, makes the Mar- 
riage. | 

xv. No Woman may marry more than one Huſ- 
band. © 

xvi. Polygamy in uſe among many People. 

xV11, XV111. Whether it be repugnant to the Law 
of Nature. 

X1X. The true Nature of Marriage is for one Man 
and one Woman to be joined together. 


Original and Nature of human Govern- 
ment, and that we * obſerve what Precepts 
of the Law of Nature and Nations do preſuppoſe 
it. But in as much as Government cannot 5.4 2g 


1 follows in courſe that we examine the 


xx. It is not lawful raſbly to part Man and I 
xxl. Adultery and wilful Deſertiou make 4 Mer 
riage void. 
xx11. Whether an intolerable Ill-nature is a Reaſu 
for Divorce. 
xx111. The Opinion of ſome Men, about the Senſe if 
the Law of God about Divorce, 
xx1V. Particularly of Mr. Milton. 
xxv. Marriage requires ſuitable Qualifications 4 
Nature. 
XXV1. An Error concerning Matrimony. 
xxvII. 7 married Woman cannot rightly marry au. 
Fer. 
XXVII1I. * with near Kindred, why fartid- 
? 
xxix. How it comes to paſs that Men are aſpant 
of their Genitals. 
xxx. Of Nakedneſs. 
xxxi. The original of natural Shame. 
xxxii. Marriages between Parents and Chilamn 
wicked, 
XXX111. The Opinion of the Jews about it. 
xxx1v. Of the Marriages of Brothers aid N. 
ters. 
xxxv. Of the other Degrees forbidden. 
xxx vi. Of ſecondary Wives. 


wiſe be conceived than between ſeveral Perſons 
and ſince the Holy Scriptures inform us, tht 
the Beginning GOD Almighty created one 0! 
human Pair, the original Parents of our Race 
may ſeem neceſſary, * before we proceed in 


Enqui 


Lib. i. F 12. with Gataker's Notes. 


2 PlaTo ſays, That if we will make good Laws, we muſt lam 
| Legib. Lib. iv. p. 835. Edit. Wech. Ficin. See alſo Dior. E 
Artig. Rom, Lib, ii, Ch, xxiv. p. 91. There is a Fragment of Hierecles's, which deſerves to be recited here, where a jo 


vol vidio, Kas as Idi dal wp; Norma wdon ms. De 


: The Connexion is ſomething different, and perhaps better in his Abridgment the Duties of a Man and a Citizer, Lb. i 
Ch. ii. where the Author follows the Notion, which he had before propounded: Lib. i. Ch. i. $ 7. and ſays, That he paſſes 
the Conſideration of the Acceſſory States; i. e. to them which are conſequent upon ſome human Act, which he reduces to 
Marriage, the Relations of Father and Son, Maſter and Serwant, and the Members of a State. The Stoics diſtinguiſhing) alſo, 

Relations founded in Nature, and thoſe which ariſe otherwiſe, and which they called Acceſſory, oxious Purinal x ire © 
ARRIAN, Difert. 2 Lib. ii. Ch. iv. p. 168, and Lib. iii. Ch. ii. p. 245. Edit. Colon. 1595. as, alſo, Marc. Ares“ 


in to regulate Marriages well. Tape} N biet 7747 1 
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nd Sir 


Perſons 


Crap. I. | 


iv about civil Power, to conſider the Rela- 
— = Matrimony z which being the Source of 
rivate Families, does, by conſequence, ſupply 
Matter for the compoſing of all Sovereignties and 
States. For as the Body of Man is made up of 
divers Members, each of which conſidered by it- 
ſelf, hath, likewiſe, in ſome ſort the Appearance of 
a Body; ſo States are formed out of leſſer So- 
cieties, of which ſome are called Simple and Pri- 
mary, others Compound, and as it were Collegiate. 
Of the firſt Sort are three, according to the three- 
fold Power of a Huſband, of a Father, and of a 
Maſter. And theſe bear the Name of Simple, 
not becauſe they conſiſt of no more than two 
Perſons, as ſome maintain *, but becauſe they are 
not compounded of inferior Societies. For why 
may not one Father have more Children, and one 
Maſter more Servants, and yet the Societies thus 
conſtituted be as truly ſimple, as if each Father 
had but a ſingle Child, each Matter but a ſingle 
Servant * ? 

II. To go on then; ſo ſoon as Man was ren- 
dred obnoxious to Mortality, leſt the Duration of 
ſo noble a Species ſhould be confined to a ſingle 
Age, or ſhould require the conſtant Miracle of 
new Creations to preſerve it in Succeſſion, it 
pleaſed the moſt wiſe GOD to provide againſt 
theſe Inconveniences *, by enduing the two dif- 
ferent Sexes with a natural Power of Propagat- 
ing their Kind. And leſt they ſhould forbear fo 
neceſſary a Work, either out of Negligence, or 
upon Apprehenſion of the great Pain of _— 
and the great Trouble of Educating their Off- 
ſpring ; he implanted in each Sex a molt paſſion- 
ate Love, a moſt ardent Propenſion towards the 


bother, with a moſt deep and tender Affection for 


their common Iſſue; that ſo they might not only 
willingly, but joyfully contribute their Service to 
the Preſervation and the Continuance of human 
Race ©, 

III. The firſt Point of Enquiry concerning Ma- 
trimony muſt be, Whether Men, in all reſpects 
fit for ſuch a Condition, lie under any Obligation 
of entering upon it? For about this Action, as, 


1 Vid. Joh. Frid. Horn. de Civitate, Lib. i. Ch. i. F 2. 
Guide and Director. 


O, Matrimony. 
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likewiſe, about others, to which, Men are inclined 
by a natural Appetite, as Selt-preſervation, and 
the Love and Education of Off-ipring, many have 
raiſed a Scruple, as it they were not under the Care 
and Cognizance of the Law of Nature. For, 
ſay theſe Authors, what need was there of a far- 
ther Engagement to ſuch Performances, as the 
ſenſitive Appetite, and Inſtinct did, with ſufficient 
Strength, incite and drive us to before? But in- 
deed their Dependence on natural Inſtinct is fo far 
from: proving them to be uncommanded by the 
Law of Nature, that it rather argues a more pe- 
culiar and more earneſt Care in Nature to have 
them obſerved with the utmoſt Strictneſs, as the 
immediate Cauſes of the Safety and Welfare of 
Mankind; whilſt diſtruſting, as it were, the bare 
Force of Reaſon, ſhe aſſiſts and ſeconds it with ſo 
violent an Inſtinct, that Men cannot, without great 
Difficulty, bend the contrary Way. Where 
ſhould we find a Man who would venture the 
common Vexation of Children, were he not led 
to deſire them, as well by a natural Inclination e, 
as by the ſober Advice of Reaſon? eſpecially 
ſince the Means of obtaining them are fach, as 
would appear both tedious and deſpicable to a 
wiſe Man, unleſs attended with ſome delightful 
Charm *? We acknowledge that there is a great 
Difference between Inſtinct and Reaſon, and that in 
moſt Caſes thofe Powers take quite contrary 
Roads; and that therefore the Licentiouſneſs of the 
former is to be bridled, and controlled by the Au- 
thority of the latter; which to compaſs and effect 
is an Argument of a great and worthy Soul. But 
although [/tin# hath not in itſelf the Force of an 
Obligation, yet it many Times happens, that we 
may, by ſome 2". Engagement, be obliged to 
undertake a Performance whigg bare Inſtinct be- 
fore inclined us to. 

And hence we may infer the Falſeneſs of that 


Poſition s, which aſſerts, that a Mother who kills 


her Child to avoid publick Infamy, and ſo ſtifles 
her Inſtinct of natural Affection, by another In- 
ſtinct of Averſion to Shame, is guilty of a Sin 
againſt the Law of Nature. For the Infant's 


d In beginning thus with Matrimony, PA ro himſelf is our 
Let us hear his Managers of the Queſtion. LL. L:6. iv. Athen. Come, tell me, by all that's Good, what 


Point ought firſt to full under the Legiflator's Care? Will not Nature teach him to ſettle, before all Things, by good Laws the Affair of 


Generation and the Origin of Mankind? Clin. Yes no doubt. 


A. But the A Fair of Generation takes its Riſe from the Union and Com- 


munity of Medlock. C. It doth fo. A. Why then if Nuptial Laws be in the firft Place eftabliſhed, they cannot but have a good Influence 


en all the future Regulations of the State. 


© My Lord Bacon, De Augment. Scient. Lib. vii. Ch. ii. obſerves, that amongſt 


Animals the Pleaſure of Generation is greater than that of Feeding. 


Providit ille maximus mundi parens 
Cum tam rapaces cerneret fati minas, 


Ut damna ſemper ſobole repararet neva. 


Cælibem vitam probet 
Sterilis juventus; hoc erit, quicquid vides, 
Unius avi turba. 


Senec. Hippol. v. 465, Ec. | 


4 Add. Oppian. Cyreget. Lib. iii. v. 107, &c. Halieut. Lib. i. v. 702, Cc. 
f Aad. Val. Max. Lib. vii. Ch. ii. $ 1. Extern. Montagne EH, Lib. iii. Ch. v. p. m. 137. Cartes de Paffi;n. 


coron, v. 6 16. 


Art. xc. * Vid. Granſwinkel ad Grot. Lib. i. Ch. i. F 11. 


3 * —_— 


The wiſe Creator knew the World was frail, 
And order'd quick Succeſſion to repair 
Still with new Race the Breaches made by Fate. 


— — Let our barren Youth 

Experience their miſtaken Chaſtity, 
And all you ſee muſt prove a ſhort-liv'd Crowd, 
A People of a ſingle Age 


Vid. Euripid. Medea, v. 1090, &c. Hyppol. 


ſopher ſays, That nothing is 
makes the firſt and moſt Fm 
leat, unleſs the Head of it 
g N LT) r HOWWHON, , r TON YH 


more neceſſary to be treated on than — 

E of all Societies; for, adds he, there cannot be a City without Families, nor can any Family be com- 
married. *Arwyxaiirart; ir 5 Ti: Ts Taws My Aral b Ye nu 79 5e. *Ov pos Koww!.a, IT; urs, 

"Ours tyap mikig av navy wil ro lus OK; 1 


becauſe Mankind is born for Society, and Marriage 


* 


6 Ts MATING (EV T9 br 0 TH ανννν,] Ti- 


Nerd 0: x; , rd yeyaumir®.. Hieroclis De Nuptiis apud Stob. Serm. Ixv. p. 300. Ed. Hier. Needham. 
Some Divines having quarrelled with our Author for what he ſays here, he anſwers them thus in his Specimen Controverfiarum 


cirea jus Naturale, r Ch. iii. 57 


As God, who knows all Things, foreſaw that Man would inevitably become ſubject to 
Death, ſo he diſpoſed Things by this infinite Wiſdom from the Beginning after this manner : 


That the Diverſity of Sexes ſhould 


be of Uſe both in the State of Integrity, and of Sin; In the State of Integrity, it was to raiſe up an holy Seed, to increaſe the 
Number of the Worſhipers of G O D; but after they had ſinned, it was to propagate a corrupt Race, that Death, which is the 
Conſequence of Sin, might not quite deſtroy Mankind in the Space of one Generation only ; the Creator not judging it fit to 
form a new Race of innocent Men, and chooſing rather, that the Earth ſhould be inhabited by a corrupt Generation, than remain 


© a Deſert. 


And would not the Women alſo reje& it on their Part for many Reaſons? See Mr. Bay1s in his News Letters upon Mr. 


N Ss ee. Critical Hiſtory of Calvini/m, Let. xvi. and Mr. Lock's Ein upon' the Fuman Underſt andinz. Lib. ii. 
— 
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Life was guarded by that Law, as well as by 
the Inſtinct of the Mother; and it was her Duty 
to have known, that her Diſgrace was an Evil 
which ought not to have been weighed againſt 
the Death of an Innocent, brought into the 
World by her free Conſent. If the Care of her 
Reputation was dearer to her than the Pleaſure of 


Irregularities of its Motions do not preing: 
that comely Order, which is the very Life — = 
ciety; and that it be rather made to 4 


: contri 
to the Maintenance of Decency anq dure 


Peac 
Whence appears the moſt deteſtable 8. 
of thoſe Pollutions which we ſo juſtly all Ack 
tural”. 22 


being a Mother, ſhe ought to have conſidered Hut the Sin of Uncleanneſs is not confined 
this before ſhe changed her pure and ſpotleſs Con- thoſe groſs Degrees; many grievous Violat; n 
dition. But afterwards, it would be barbarous of Chaſtity there may be in what we are _ ns 
Injuſtice to conceal the Sin of the Parent by ſacri- term the ordinary Way of Nature; and the 
hcing the Child. happen as often as we purſue our Pleaſure with 
When Marriage is once contracted, in as much out regarding the only juſt End of it, the dus 
as the Gift of Fruitfulneſs is not conferred by hu- Conſervation of our Race. It hath ipdeed a 
man Power *, a greater or a leſſer Number of aſſerted, that many Nations of old thought ts 
Children equally anſwers the Obligation of Na- Part of natural Liberty to proſecute an amorou 
ture. Nor ſhould the Wife's Barrenneſs raiſe any Entertainment, without being * tied by the Rules 
Scruple in the Huſband, as if he had been want- of matrimonial Strictneſs. But it is ſufficient 
ing in his Duty to the World ''. manifeſt, that if all Men ſhould make a conſtart 
IV. To carry on our Enquiries as clearly as Uſe of this irregular Freedom, human Societe 
may be, this, in the firſt Place, we take to be could not long ſubſiſt, either in a graceful, or in 
molt evident, that all thoſe impure Pleaſures are a = Condition 3. And therefore, according to 
repugnant to the Law of Nature, which aim at Biſhop Cumberland's moſt true Rule, * That j, 
no other End than the Satisfaction of Brutal which it is impoſſible for all Men to agree canny be 
Luſt. For the more warmly the Appetite of according to right Reaſon. 
Love ſtirs in human Breaſts, the more is Na- Nor was the Command of Natural Law, as tg 
ture and Reaſon concerned to provide, that the this Point, ſo quite worn out amongſt thoſe very 


2 Geneſ. xxx. 1, 2. d Senec. Lib. ii. Cont. 13. Fruitfulneſs doth not come at our Plenſure, nor at the Time fixed for it in 
our Accounts; Nature is abſolutely at her own Diſpoſal, and not tied up by human Laws : Scmetimes ſhe haſtens and outrin; my 
Wiſhes ; ſometimes ſhe proceeds flowly, and diſappoints them with her Delay. Nature doth not work by Form, ner is Chance confined t 
Rules and Preſcriptions. The Law may —_ a ſet Day, but Nature takes no Notice of the Limitation. © Thus Mr. Selin, De 
J. NM & G. ſec. Heb. Lib. v. Ch. iv. ſhews from the 7Jewihh Rabbies, that before the Maſaical Law it was allowable for à Wo. 
man, not yet mar: ĩed nor betrothed, to beſtow herſelf, either gratis, or upon Conſideration of a Reward, without the Confinement 
of Cohabitation, Whereas the ſucceeding Inſtitution abſolutely forbid circumciſed Perſons to uſe any Community of Bed, with. 
out entering on a married State: though if this were practiſed — a circumciſed Perſon and a Heathen, it was, in ſome Caſes, 
adjudged lawful. To which purpoſe they cite, Deut. xxiii. 18. Lewvit. xix. 29. Geneſ, xxxviii. 14, &c. Add. Grot. ad. Genel, xx. 
9. The Reaſon given by Maimonides for this Prohibition is, that the Contentions and other Evils, uſually occaſioned by theſe 
irregular Liberties, might be avoided, and that Good of certain Notes and Diſtinctions of Families procured, *'Tis not n 
to appeal to the TeſtinSy of Heathen Writers, yet ſee Epict. Enchir. Ch. xlvii. Plaut. Curcul. Act. i. Sc. i. v. 33, &c. 


PH. Quin leno hic habitat, PAL. Nemo hic prohibet nec vetat, PH As I take it, here lives my worthy Procurer. PAL, 

Quin quod palam ft venale, ſi 3 eft, emas. We have a fair Market; if you bring Money in your 

Nemo ire quenquam publica prohibet via, Pocket, you are free to buy any Thing but prohibited Good, 

Dum ne per fundum ſeptum facias ſemitom. „Nobody hinders you from travelling in the High-way, fo 

Dum tete al flineas nupta, vidua, wirgine, * long as you don't break Hedges and | Ar ns and, in the 

F uventute, & pueris liberis ; ama quod lubet. * ſame Manner, ſo long as you refrain from Wives, Widons, 
« Virgins, Youth, and Freemen's Son's, you may een lot 
as you liſt. 


þ HA, > 3 np. 44 e Y s 3 . 
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4 Of the Law of Nature, Ch. v. 5 46. 


: plix x ſpeaks of the two Sorts of infamous Copulations, as well as of the Abortions which Women cauſe by Medicines, to 
hide their unchaſte Lives, as Crimes unnatural, and more than beaſtly. In hominum genere maribus diverticula weneris excogitata, 
omnia ſcelire nature ; faminis vero abortus. Quantum in hãc parte multo nocentiores, quam feræ ſumus ] Nat. Hiſt. Lib. x. Ch. Ii 
ſee Phocylides, AEſchinrs's Orat. in Timarch. Dio Chry/oftom. Orat. de Pulchritud Sadder, Port. 9. apud Tho. Hyde, Martial Liv. 
Epig. xci. In Pcru (as Garcilafſo de la "gp reports in his Hiſtory of the Yacas, Lib. iii. Ch. xiii.) the Name of Sodomy was 


God which are purely ye and general: but that able Lawyer afterwards rectified his Opinion by diſtinguiſhing what is jul 
ſo in che main agreed with our Author. See his Fundamenta Jur. Nat. & Gent, Lib. iii. Ch. i. J h. 


* > A * : > — 1 
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theſe Words, The Ed of — is the Propagation of Mankind, and joint Happineſs of the Couple intermarrying, taken beg tn: 
Or the Letter by itſelf. © The 


„ guiſhed. And though People, when they marry, may have, many Times, not ſo much the Increaſe of their Family in (17 
W Deen or Wiſhes, as the Gratifcation of an importunate Appetite; yet, fince Nature excites the Appetite, and that tens 10 


poling the Propagation of the . out of the Queſtion? Mr. Vol aſlon decides in the Affirmative. And ſhews, that heb 
cellus Lucanus, and Cl:mens Alexandrinus, whoſe Words he quotes, carry Things ſo far, a8 
Marriages which are unfruitful, as to rank them with the greateſt Crimes. The fr, compares them to the Action of thoſe uf, 
dent Labourers, who cultivate Lands naturally barren. The /ccong, informs us (as from the Author of Nature himſelf) that! 
Organs, Facultics, and Inclinations which adminſter to Love, are not at all = us for Pleaſure, but only for the 3 
our Kind. On the 4%, more rigorous ſtill, gravely affirms, That conjrgal Pleaſure, confidered in itſelf, is criminal. Hs Wo jr l 
as follows: Yo yag now, xav i yauw πεανεννο , Tagavoguls © N A di, x; advy®.. Clem. Alexandr. Pædagog. Lib. ii. 1 


Nations 


the Herd, *tis only at certain Seaſons o 


WS Rants, this is one, 
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CHAP. J. | 

ans. which allowed a publick Security to ſuch 
— as that they — approved of what 
they permitted, or abſolved the Actors from all 
Marks of Diſgrace. Tis a famous Aphoriſm of 
Ulpian, that a Whore is Vile, or Wicked, by her 
Profeſſion ; and the Romans thought it a ſufficient 
Puniſhment to theſe looſe Ladies, to make them 
new their Licenſe in Publick before the Magi- 
ſtrates, and thus to ſtand infamous on Record *. 
The Principle then, on which thoſe States and 
People proceeded, who connived at ſuch youth- 
ful Diſorders, was, by the Means of theſe publick 
Traders in Lewdneſs, to preſerve and guard the 
private Chaſtity of Virgins and of honeſt Ma- 
trons. In warmer Climates, the Extravagance of 
wild Gallants* might have injured the moſt ſa- 
cred Modeſty, had it not been diverted by a Tribe 
of forward Nymphs, who were proud of their 
Addreſſes, and met them in their irregular De- 
ſigns. This, however, is manifeſt, that the ſame 
Nations which extenuated rather than defended 
theſe Immoralities, as no more than harmleſs 
Failings, and pardonable Slips of Youth, did yet, 
at the lame Time, aſſert in the higheſt Degree, the 
juſt Honour of the Marriage-bed, and eſteemed 
Faithfulneſs to it, as a Mark of ſingular Sanctity 
and Goodneſs. 

V. A diligent Obſerver of human Nature will 
ealily diſcover how extravagantly unreaſonable it 
is, that Mankind ſhould be propagated by Chance- 
beds, without Confinement, and Rule*. Such a 
Life, they tell us, the People of Attica led before 
the Time of Cecrops, cohabiting like a Herd of 
Beaſts, under no Regard to Decency or Diſtinction. 
Whoever was made a Mother by ſo wide a Pro- 
viſion, preſented her Medly Off-ſpring to any one 
of the many Fathers who would be pleaſed to 
own and to accept it. When Cecrops, by the 
Inſtitution ,of Matrimonial Laws, had baniſhed 
this barbarous Cuſtom, he paſſed, in Fables with 
the common People, for a kind of an Hermaphro- 


dite; either becauſe he taught them to know their 


Fathers, as well as their Mothers ; or becauſe, by 


| the conjugal Tie, he incorporated, as it were, two 
nm one. 


Who is there that can pretend to be in- 
ſenſible how little Difference would be left be- 
tween Beaſts and Men, ſhould the Ordinances of 


Y Marriage be univerſally cancelled and repealed? 


Indeed the Beaſts would then have the Advantage 


\ of the Compariſon*. They are frequently ob- 
fſerved to uſe ſome ſort of Conſtancy in their Way 


of Love, and ſome Semblance of conjugal Fide- 
lity. And if the fair Miſtreſs raiſe a 5 7 in 

f the Year, 
when they feel a Warmth beyond their ordinary 


1 Temper. But Men would be perpetual Rivals and 
human Race would be confounded and deſtroyed 


by ſo wild a Method of its Preſervation. Again, 
How miſerably weak and helpleſs would be the 


Neefitics of Life. 
Sign of Frugality, and goed Management in Pleaſure. 


of Chios, for the Space of ſeven hundred Years 
tice ; though the Iſland was famous for Beauties. 


Degere more fere ? 


” 


Of Matrimony: 


Tacitus of Viſtilia, Anz. Lib. ii. Ch. Ixxxv. That Youth in 


f Who perhaps are the ſame that Nico/. Damaſcen. ( de Mor. Gent.) calls Limyrnii, 
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Condition of the breeding Mothers? Or, if they 
weathered out that Danger, how great would be 
the Trouble, how high the Charges of Educa- 
tion, above their ſingle Strength, or ſingle For- 
tune? It is plain, the Men would not be over: 
forward to aſſiſt them under either of theſe Bur- 
thens; not in the Firſt, unleſs they knew them- 
ſelves to have been the Cauſe of their Pain; not 
in the Second, unleſs they could be aſſured, that 
the Child to be provided for was their own. And 
tis not likely, that they ſhould be able to obtain 
any Certainty in theſe Points, without the regular 
Reſtraints of Marriage. For what Ariſtotle *© re- 

orts of a Nation in Africa*, where the Wives are 

eld in common, but the Children diſtinguiſhed 
and appropriated, by the Likeneſs of Features, is 
at beſt a very deceitful Method. Though indeed 
Theocritus * makes the Tokens of an Adultreſs 
Tixva, Io” torora mater, Children unlike the Huſ- 
band; and Horace's Wiſh for the Roman Chaſtity 
is, Laudentur fimili prole puerperæ, Let the Wo- 
* men deſerve Commendation, for picturing the 
legal Father in the Child.“ 

Laſtly, Since without Matrimonal Preſcriptions 
we cannot well ſuppoſe any ſuch Thing as Fami- 
lies, nor without Families any publick States; 
and ſince therefore the whole Order and Har- 
mony of civil Life is founded on theſe Regula- 
tions, it is moſt clear that, were Men entirely re- 
leaſed from ſuch Bonds, they muſt live in an un- 
ſociable, ſeparate Condition, little better than 
Brutal. And therefore Horace ſhewed his true 
Judgment in deriving the Calamities of his Coun- 
try: 


Fæcunda culpæ ſecula nuptias 
Primum inquinavere, & genus, & domos: 
Hoc fonte derivata clades | 
L. iii. Od. vi. 


In patriam populumque fluxit. 
V. 17, Sc. 


Firſt thoſe Flagitious Times 
(Pregnant with unknown Crimes) 
Conſpired to violate the Nuptial Bed 
From which polluted Head 
Infectious Streams of crowding Sins began, 
And thro? the ſpurious Breed and guilty Nation 
ran. 
My Ld. Roſcommon. 


To all which Conſiderations we may add, that 
without a Succeſſor, in way of Marriage, no Man 
could be born to an Eſtate or Inheritance ; and 
ſhould we take away theſe Advantages, human 
Life would be deprived of its chief Ornaments, 
if not of its neceſſary Supports. Tis remarka- 
ble what 7uſtin ® relates of the Partheniz amongſt 
the Spartans; they were born, as the Irony of 
their Name imports, from promiſcuous and irre- 
gular Embraces, and being grown up to a Senſe 
of their Shame and of their Poverty, fearing to 


aſe (Decl. xiv.) was arrived at the higheſt Pitch of _ - 
cence, who forms a publick Accuſation againſt his Miſs, for giving him a Potion that ſuppreſſed his Love. Amongſt other of his 
had juft enough to furniſh myſelf with a moderate and ſparing Meaſure of unforbidden Toys, k 
T herefore, inſlead of a Wife, I was content with a Miſtreſs, and with a 4 
d V. Cicer, pro Cælio. Ch. xvii. 
Maſon. in Stoba:us, Serm. VI. Grot. in Math. v. 27. The Mahometans Allow Fornication with their Women Slaves; which the 
more virtuous Iudians do, in all Shapes, and on all Accounts, deteſt. Phutarch (de Virtut. Malier. ) reports, that among the People 
together, there was no mention made of Adultery, or any other unchaſte Prac- 
E © Athenzus, Lib. xiii. Ch. i. 
= hough Dido in Virgil complains of her late unhappy Match, yet her real Thoughts could not but break out, and ſhe declares, 
in the Midſt of the Lamentation, that a Life abſolutely without Marriage was the proper Condition of Beaſts, not of Men. 


Non licuit thalami expertem fine crimine vitam 


efficient for the 
le Miſtreſi, which is a moſt certain 
c. Epi. Enchir. Ch. xlvii. Add 


4 Quintil. it. Orat. Lib. ix. Ch ii. 


Eneid. iv. 550. | 
8 hl. xvii. 


„ 
—— — 


1 Dieny/. Lib. xli. v. 382. 
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ſtarve at home through Defect of Paternal For- 
tunes, they were neceſſitated: to leave their Coun- 
ty, and ramble abroad ina Body, to force a Main- 
tenance and a Seat *. 

VI. In as much then as it appears evident, be- 
yond Diſpute, that, in order to the keeping up a 
comely and a regular Society amongſt Men, it 
is neceſſary, that the Propagation of human 
Kind ſhould be ſettled and limited by Matrimo- 
nial Conſtitutions ; we are in the next place to 
enquire what Obligation particular Perſons, of 
proper Years, and Abilities; have, to engage in a 
married State. And here: we may firſt take a 
View how the Matter before us hath been ordered 


by the Laws of People and Governments, and 


then how far it ſeems to be determined by the 
bare Law of Nature. It was the Doctrine of the 
antient Jews, as Mr. Selden informs us, that 
by the —_ of Increaſe and Multiply, 
all their Males were bound to Marry before they 
had compleated twenty Years; unleſs upon ac- 
count of ſome natural Defect, or becauſe they 
had devoted themſelves to a Life of Chaſtity, and 
conſtant Study of the Law. And this Com- 
mand they ſaid extended to all the Poſterity of 
Noah. They added, that he who buried his 
Wife, without ſeeing a Son and a Daughter 
(and thoſe as Perfect by Nature as their Parents) 
had not yet fulfilled the Precept. But that in 
caſe a Man's Son and Daughter were dead, and 
had left Children of both Sexes, the Grandfather 
was then free. That, otherwife, upon Defect 
of Iſſue of either Sex, Men were obliged to con- 
tract new Marriages, ſo long as their Age would 
give them leave. And therefore, that it a Man 
had either taken a barren Wife, or one that was 
not yet old enough to be a Mother,. he did not 
anſwer the Law, unleſs he took another imme- 
diately capable of Bearing. Leo Mutinenſis * 
obſerves farther, that although the bringing of a 
Son and Daughter into the World, ſeemed to be 
ſufficient for the full Obſervance of that Divine 
Command, yet a Man of convenient Age and 
Strength was ſtill bound to ſeek a married Life, 
for the avoiding Fornication . But whether 


De J. N. & G. Lib. v. Ch. iii. 


Opinion, and adds, One of each Sex is the leaſt Number of Children that ought to paſs for ſufficient 


v De rit. Hebr. p. 4. Ch. ii. 


of. © B o 1 K VI 
this Injunction extended to Women, as w i 
the Men, was a Point not very well ſett 4 0 
agreed amongſt them. It is moſt probable. 
their Judgment was to this Purpoſe is that 
Women were not indeed obliged to pa © the 
minate Time, becauſe it is not in thei pe. 
to marry when they will ; but that Upon th __ 
fair Offer made them, they ſtood engaged "OR 
tribute their Aſſiſtance to the World. i why 
ing among the ſame Doctors, that e in 5 Say. 
letts the Precept about the Multiplication , ho 2 
kind, ought to be looked upon as a — a 
Many other Nations have, in their ub] 
Inſtitutions, declared themſelves to Ry on 
Purpoſe *. Plutarch recites a Law of Ty; was 
by which it was enacted, that old Bach on, 
ſhould be excluded from the ſolemn Sports wp 
Dances of the Women ; and that in the Wim 
Seaſon they ſhould go naked up and donn u. 
Forum, ſinging a Song in Diſhonour of themſely 
the Burthen of which was, that They owned tha 
ſelves to be thus juſtly puniſhed, for diſobeyin th 
Ordinances of their Country. And that, beſte al 
this, they ſhould have none of thoſe honour! 
Marks of Reſpect and Duty paid them which 
the younger Spartans were, otherwiſe, obliged to 
pay to the elder. Upon this laſt account Dy. 
cyllidas, a famous, but unmarried General, 4. 
firing a younger Perſon, according to Cul 
to reſign his Seat to him at a publick Solemyj 
the Youth refuſed, with this ſmart Reaſon, J. 
cauſe, ſays he, you have brought no Son into th 
World, who might hereafter give place to 1. 
At Rome the Cenſors ſometimes impoſed a Mud 
(for that Reaſon called Uxorium) upon ſuch Men 
as had grown old in a ſingle Life . And good 
Metellns ſpeaks home to the Buſineſs, in Gellus 
Could we, my Countrymen, ſays he, do altogether 
without Wives, we need not give ourſelves theſe u. 
neceſſary Troubles. But fince Nature hath ſoorderd 
Matters, that human Life can neither be very fre 
and eaſy with them, nor poſſibly ſubſiſt without then, 
we ought rather to conſult our perpetual Safety, thin 
our preſent Conveniency ®, | 
It follows, from the ſame Principles *, that i 


© Plato (de LL. Lib. xi.) delivers the like 
4 Yet the Sect of the 


E/Jines amongſt them utterly forſwore the Uſe of Women. Vid. Plin. N. H. Lib. v. Ch. xvii. ' Solin. Ch. 3 
in Leg. Mania apud Nonium in Eunuchare. He that deftroys his Country, his greater Parent, is moft — guily : Ps 
every one does ſo far as in him lies, who either diſables himſelf from being a Father, or defers to act as ſuch. See the Sayings of Mi 


nius, Hieracles and Antipater in Stob. Serm. LXV. Ada. Arrian. 
way, mentions Suits at Law carried on at Athens and Lacedemon, a 


in E ictet. Lib. iii. Ch. vii. J. Pollux, Lib. iii. Ch. my f. 
gan Celibacy and late Marriage. * "TY 


ff M Hel d yas, Wc. Phocylides. 
To live unmarried is to die unmourn'd: 
Add to your Race; ſee Nature's Gift return'd. 


t Valer. Max. Lib. ii. Ch. ix. Feſtus in Uxorium, & ibid. Joſ. Scal. Plutarch reports the ſame in his Life of Caniis 
Paſidonius calls the 1 * who admitted no Women amongſt them, Ages, Men without Life, Strabo, Lib. vii. p. 205. 0 


the Lex Papia Poppeæ, 


Lipf. ad Tarit. Lib. iii. Ann. Ch. xxv. & Jacob. Godgfred. Which Law the Chriſtian Emperors repealed 


probably by Advice of the Church men. i Lib. viii Tit. lviii. C. De infirmand. pon. cœlibat. & Sozomen. Lib. i. Ch. 
The Speech of Auguſlus in Dion. Caſſius, Lib. lvi. is remarkable on this Subject. lian. (V. H. Lib. vi. Ch. vi.) rect? 
Law of the Spartans, enacting, that If a Man had increafed the Commonwealth with three Children, he ſhould be releaſes 
from keeping Watch; with five, from all publick Duties and Charges. See likewiſe a long Paſſage of Hierocles in Stabe, 


Serm. LXXIII. 


TY PE © W 8 err S * SY OE „* JS * 


* 


1 Servius (ad iii. Ea. w. 551.) & Lactantius (de falſ. Relig. Ch. xx.) ſomewhat in the Relation of this Story. Hil 


may be referred moſt of the common Arguments urged againſt PL.aro's Community of Wives. „ Stob. Sen III 
6 Sabor, King of Per/ia, having, by a Publick Ordinance, commanded the — Uſe of Wives and * his Subj 
him the Kingdom.“ Procop, Hiſt. Per/. Lib. i. Ch. v. Agatb. Lib. iv. Plato 4 LL. L 
p. 835: Every Man, aue arrives at the Age of thirty Years, ought to chuſe him out a Wife; conſidering with himſelf, that \ 
is by a kind of natural Deſire prompted to a Purſuit of Immortality ; there being no Perſon who is not ambitious of keeping © I 
Name and Memory with ſucceeding Ages. Now the W 7 7 which human Race obtains an endleſs Duration, is by liaving at 
e 


„ roſe in Rebellion and expell 


terrupted Courſe and Series of Poſterity. It cannot but 


(they Tay) 7s not avorthy to ſe? a Man firſt in a Morning." 


= See Cod. Lib. viii, Tit. lvüi. De infirmandis pænit celibatus, &c. & Soxomen, Hiſt, Ecele/. Lib, i, Ch. ix. 


gb criminal, for a Man to rob himſelf of Immortality through # bes 
Default; yet whoever negles the Affairs of Marriage and 1ſue, — throws away 4 4; to this ; Sus 4401 Bent 
CicERo (de Finib. &c. Lib. iii. Ch. xx.) obſerves, that, in order to a Man's living as his Nature directs and enjoins, it 1s om 
nient, that he apply his Mind to the Choice of a Partner, and the Defire of Poſterity. PaiLiy BaLptvus (de {dolat. lod. 

Part ii. Ch. iii.] reports of the People of Benin, That they look on it as the baſeſt Reproach to want Children: Such a Pr 


Cnae. I. 


. and unjuſt to emaſculate Perſons ; at 
do hae Conſent. Domitian forbad the 
Performance of this Operation by an expreſs 
Law *. After which, thoſe who had ſo ridiculous 
a Deſign on themſelves, or on others, were ob- 
liged to ask leave of the Emperor, or the Pre- 
Gent of the Province. Upon what account 
the Eaſtern Monarchs were fo fond of 8 
ing Funuchs in their neareſt Offices, may b 

ſeen in Xenophon . To whoſe Reaſons, we 
may add this one farther, that the Prince could, 
without Envy or Offence, make himſelf Heir to 
theſe Childleſs Favourites, and ſo ingroſs all 
they had got in his Service “. Amongſt the 
Jews, an Eunuch was not permitted to be a 
Judge in any Caſe; upon the Opinion of their 
exceſſive Spitefulneſs and Cruelty. And, in the 
Indies, tis a common Saying, that To caſtrate 
Beaſts make them more tame and humble; but the 
ame Experiment tried on Men makes them more In- 
ſalent and Intolerable l. 

Some obſerve, - that Eunuchs were firſt made in 
thoſe Countries, 'where Polygamy was permit- 
ted ; the Number of Men being ſuperior, or, at 
leaſt equal, to the Number of Women. Others 
maintain, that they owe their Original to the 
Right of War; when a Conqueror, ſparing the 
Lives of thoſe he overcame, thought fit to put 
them into this unmanly Condition, that, having 
loſt the Springs of private Intereſts and Affections, 
they might, with the more Security, be truſted in 
his Service *. 

VII. If we conſider barely the Force of na- 
tural Law, we ſhall conclude, thatin as much as 
Matrimony is the great Source *, and the main 
Foundation of a Social Life *, Men are ſo far 
bound to enter upon it, as they ſtand engaged 
to all Duties neceſſary for the attaining of that 
End; yet Nature lays this Injunction on us in 
the manner of an Affirmative, Indefinite, Un- 
limited Command; ſo as not to oblige neceſſa- 


2 Vide Sueton, Domit. Ch. vii. Statius, iv. Hl. v. 187, 188, 


| Qui fortem vetat interire ſexum. 
Add Martial. Lib. vi. Ep. ii. 


tirely on him that employs them. Claudian. in Eutrop. Lib. i. 


Eunuchus nulla pietate movetur, 
Nec generi natiſve cavet. 


«pon Deuteron. xxvi. 18. 


Conditions of a Bride, Add. 
i See 1 Corinth, vii. 26. 
from Love. 


n 
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© Heliodor. Lib. ix. Eunuchs have ever a great deal of Fealouſy in their Temper 3 and yy 
Women ; being then employed to hinder _—_— om Pleaſures, which they are themſelves incapable 
f Plat. de Leg. Lib. iv. p. 835. 
Cuſtom of the World, and the Laws of our State, which command us, in Marriage, to have a conſiderable regard to Wealth and 
Fortune, I think it is very proper to mention, that the young Lady's Father is Maſter of a very fair Poſſeſſion. 

Hopes of a very fruitful Bed ought, in my Judgment, to go a great Way in determining our Ch 

rat. M. Hortali. Tacit. An. Lib. ii. Ch. xxxvii. 
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rily all Men, and at all Times; but requiring 
due Occaſion before it exacts our Performance. 
Now in fixing the Occafion of Matrimony, we 
are not to reſt in the Fitneſs of Age atid of Abi- 
lity, but are, likewiſe, to ſuppoſe that the Match 
offered us, is anſwerable to our Birth and Con- 
dition, and that we have both competent Wealth 
to maintain, and competent Prudence to govern 
a Family . The Laws of the anders prohi- 
bit a Marriage to Perſons of extreme Poverty “. 
Sometimes too it happens, that the Condition of 
the preſent Times, or the ſtrift Care of a Func- 
tion ihcumbent on us, will not give us leave to 
think of changing our State of Life. And there- 
fore it is not only unneceſſary, but ſenſeleſs and 
ridiculous, that thoſe young Fools ſhould run a 
Marriage-hunting, who have neither Means nor 
Wit to keep a Family from ſtarving; and who, 
at the beſt, are only able to ſtock the Nation with 
a young Succeſſion of Beggars. Thoſe again de- 
ſerve not only Excuſe, but Commendation, who 
decline a married State, that they may, with more 
Eaſe and Opportunity, improve and culivate their 
Minds, for the publick Service of the World, For 
ſince the two great Uſes of Matrimony are the 
Preſervation of Race, and the avoiding thoſe 
fouler Luſts which would ſtain and diſgrace hu- 
man Society; ſo long as neither of theſe Ends is 
like to be prejudiced, we ought not to blame a 
Reſolution of ſingle Life in ſuch Perſons as pro- 
bably foreſee, that they ſhall be able thus to do 
more good to their Country, and to Mankind, 
than in another Condition. If therefore a brave 
and generous Soul ſhould either be inſenſible of 
the idle Stings of Love, or able caſily to maſter 
and pore them *, and, at the ſame time, 
capable of benefiting the World, otherwiſe than 
by its advancing its Stock and Breed; we cannot in 
Reaſon imagine, that Nature lays any Obligation 
upon him to let the Charms of the fair Sex 
hinder or divert his worthy Deſigns ': Eſpeci- 


. Forbids the nobler Sex to feel Decay. 
d Cyropzd. Lib. vii. p. 116, Ed. H. Steph. 
The Eunuchs are theEars and Eyes of the Perſian Courts ; who having neither Children nor Kinſmen to engage their Minds depend en- 


© Heliodor.* Ethiop. Lib. viii. in fin+ 


An Eunuch feels no Tie 
Of Duty, Nature, or of Progeny. 


they make the better Keepers of 
of enjoying. © See Grotius 
8 Plin. Lib. i. Ep. xiv. When I reflect on the common 
And beſides this, the 
ice, and to be reckoned amongſt the chirf 
n Arngrim. Joh. Deſcrip. Mand. Ch. viii. 


N ipzr, as Philetratus ſpeaks, Apoll. T. Lib. viii. Ch. iii. 4 Lower of Ab/ti 
| Add. Arrian in Epictet. Lib. il. Ch. E * 31 1 Po b ar er of Abſtinence 


Ed. Welfi. Corn. Nep. Epamin. Ch, x. 


cariis. 


Euſeb. E angel. Prep. Lib. vi. Ch. viii. 


produced by Nature, be Handſome if 33 by Art. 


Jet Vice and Immorality will never 


De fin. bon. & mal, Lib. iii. Ch. xx. See alſo PLaro 


vag drr r νννj 186 dec f Tov Orb, Jambl. de Vit. Pyth 


viii. 8 31. 


Vid. Caſaubon, ad Sueton. Domit. Ch. vii. & Juſtin. Mart. pol. ii. 
Ch. viii. Lib. xxvii. f 28. D. ad L. Aquil. Novell. cxlii. & ib. Dion. 


_ — 


Add Deuteronom, xxiii. 1. Joſeph. Autig Jud. Lib iv. 
Godofred. Lib. iv. $ 2. Lib. v. D. ad Cornel. de Si- 


In Syria and Osroene many caſtrate themſelves like the Pri C : 
King Abgarus commanded the Hands of all thoſe, who had abuſed themſelves in Ars om pg pad ; 6 


Jambus Practice ceaſed in that Country. Quintil. Iaſtit. Orat. Lib. v. Ch. xii, For my own part, when I contemplate Nature, there 

is no Man who ſeems not more fair and comely to me than our Eunuchs ; who are thus abuſed, purely to render them more beautiful, 

Providence can never be fo 7 gent of its Wark, as to let Infirmity paſs for Excellency ; nor can that which would be Monſtrous, if 
0 


Let this Cheat, this feigned Alterati Sex. deliebt the Vatari 
e able to gain ſuch an Empire, feig eration of Sex, delight the Votaries of Luſt ; 


How Hermotius thus revenged himſelf on Panionius, who had thus diſmembered him. See Herovor. 
See Balssox. Select. Autig Fur. Civil. Lib. ii. Ch. xxi. and Mr. Byxnexsnotx's Obſer vat. Jur. Rom. Lib. iv. Ch. v. 


: after which Order, the In- 


as to make that Good, which they make Coftly and in Regueſt, 
Ukrana, 


* 335» 

* Cierxo fully owns it, and would have every wiſe Man to marry and have Children, as well as concern himſelf with the 
overnment of the State, Cum aubem ad tuendos, conſervandoſque homines, hominem natum e wideamus, conſentaneum eſi hui, 
nature, ut ſapiens vclit gerere, & adminiſtrare Rempublicam, atque ut d naturd wivat, uxorem eee & welle ex ed liberes. 


. . DoE LeEcisus, Lib. iv. p. 825. 
ought to bring Children into the World, that we may leave after us new Adorers of 


YTHAGORAS fays, that we 
0 — — 
God. On 927 re xv, ai, N 


: Ch. xviii. Num. Ixxxiii. ſee alſo P „ ibid. Lib. vi. p. 57 
as allo HienoCLEs in Szobeus. Serm, LXV. & LXXUIIL. to engage Men to marry ; e A Fon 73 


and Gar Ax kx on Marcus Antoninus, 


4 C2 


ally 
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ally ſince there are ſo very few, who can pretend 


to this Gift of Chaſtity; ſo that the World is in 
no Danger of coming to an untimely End by 
their Reſolution. Much leſs ought thoſe Per- 
ſons to fear Reprbach and Cenſure; who, having 
ſerved Mankind by a former Marriage, decline 
a fecond Engagement for the ſake of their Chil- 
dren. Though, on the other Side, the Law of 
Charondas, in Diodorus Siculus, Lib. xii. Ch. Xii. 
ſeems a Jittle too hard, excluding all thoſe Men 
from the publick Councils of the State, who had 
brought a Mother-in-law into their Family. The 
Reaſon he gave for ſo ſevere a Decree was this, 
He eſteemed it impoſſible, that a Man ſhould be able 
to adviſe well for the Intereſt of bis Country, «who 
had been ſo far from conſulting the Good of his 
own Children. If his firſt Marriage proved ſucceſs- 
ful, he ought to reſt ſatisfied with that Happineſs ; 
if unfortunate, he could not be reckoned in his Wits, 
2 running on a ſecond Danger. But indeed, a 
ſecond Marriage does not always prove injurious 
to the Children of a former Bed. And as to the 
other Part of the Objection, it may be eaſily re- 
torted. We have ſomething like it in the old 
Greek Epigram, 


Erig drag Ynmors vd bre NixtTen Mt 
Naunyos wAurs dis H apyarier. 


He that eſcapes one Wife, and ventures on, 
Courts a neu Ship-wreck, when but half undone. 


To which Harry Stephens has given this ingenious 
Anſwer, 


"O5-65 anc; vun, raue ND 0: wxety 
Ou r popPns f deu. 
"Es Kan 1 Wpwrn, TEX der 8 Xax7 i aig 
Ei d &ya9n, ayaSny inmidz Y Ter ix 08 * 
When a ſtout Widewer tries the ſecond Hit, 
*Tis hard to blame his Memory or Mit. 
This may be good, if one was bad before ; 
If good, kind Heav"n may have as good in ſtore. 


On the other hand, it ſometimes falls out, 
that, beſides the general Ordinance of Nature, a 
Man may be obliged by a particular Reaſon to 
enter on a married State. As for Inſtance, ſup- 
poſe a Royal Family ſhould be reduced to one 
only Perſon, that Perſon. is. highly and peculiarly 
bound to ſeek. an. honeſt and lawful Way of in- 
creaſing his Race, to hinder the Confufion which 
muſt follow in the State, upon. Default of Suc- 
ceſſion; and becauſe, as Euripides ſays, Male 
Children are the Pillars of great Families. And 
what we have thus ſcttled, in regard to the Obli- 
gation of Matrimony, ſeems more agreeable to the 
Nature and Condition of Men, than the Rule 
which Biſhop Cumberland © lays down, and ſo 
largely inſiſts on, that Since the Earth is now well 
flocked, Men are left at their Eiberty, to chuſe either 
a married, or a ſingle Life. 


Leg. Nat. Ch. vi. 5 9. 


Lib. vi. Ch, vi. Lib. xv. p. 504. Ed. Caf. Herodot, Lib. i. p. 36. Ed. H. Steph, Vid. Dig. Lib. xx. it. 


De rita nupt. Leg. xix. h Polit. vii. Ch. xvi, 


— 


of procuring Abortion, which Ariſtotle * himſelf al. 


by theſe Reſtraints. 


2 44d. Charron de la Sageſſe, Lib. i, Ch. xlii. & xlvi. f 2, 3. Bacon's Efay viii. 
id. J. Lipſ. Excur/. in Tacit. 4 


Vill. From theſe Conſod aon Vt, 

VII. From e. Lonuderations. ju 
may be made, how far the 966 c pate 
States have Power to ſtreighten, or to looſe > 
natural Neceſſity of Marriage. And this. :. 
the firſt Place; is evident beyond Diſpute, Un 
a civil Legiſlator may, by Virtue of his 8 
reign Authority, conſtrain all his Subjects, who 
are capable by Nature, and have means of pro- 
curing a ſufficient Maintenance, to engage in Ma. 
trimony by ſuch a Time. But to compel a Man 
to marry for the Propagation of a Race of Res. 
gars, is equally Impolitick and Inhuman, Jet 
it looks more mild, in this Caſe, to enforce an 
Ordinance rather by Rewards to the Compliers, 
and Subtraction of Benefits from the Recuſan 
than by direct and poſitive Puniſhment. Of this 
Sort was the famous Jus trium liberorum * 2. 
mongſt the Romans; and that Spartan Law men. 
tioned by Ariſtotle *, enacting, that He who bag 
increaſed the State with three Children, ſhould le 
free from the Trouble of keeping Walch; and be that 
had one above that Number ſhould ſtand farther ex- 
empted from all kinds of Burthens. After the ſame 
manner Strabo informs us, that the Perſian Kings 
propoſed a yearly Prize to thofe who had been Fa. 
thers of moſt Children. 

It is no leſs evident, that a Prince or State 
would act moſt ridiculouſly, as well as moſt un- 
juſtly, ſhould they, in general, forbid Matrimony 
to all their Subjects; Or ſhould they allow thi 
Privilege to the Firſt-born only of every Family, 
and enjoin ſtrift Celibacy to all the reſt :. For 
it is impoſſible, that, in ſo great a Number, all 
ſhould be able to lead a Life of Severity and Con- 
tinence. Nor would theſe Conſtitutions be a more 
merciful Way of retrenching the exuberant Flood 
of Subjects, than the cruel Practice of ep 
Infants ſo common in antient Greece, or the other 


viſeth. 


But if it appear, upon common Reaſon or Ex- 
perience, that any particular Office in a Hal 
can be more conveniently diſcharged by an Un- 
married, than a married Perſon, the civil Las 
may fairly reſtrain ſuch an Employment to Men 
that are content to live fingly 3, and may oblige 
them to quit the Honour, when they change ther 
Condition. Provided ſtill, that the Number af 
Men, privileged to forbear Matrimony by the 
Gift of Continence, be ſufficient to fill thele O, 
fices with a conſtant Supply. For it muſt not be 
ſuppoſed that the Deſign of ſuch an Ordinance 
is either to licence irregular Luſts, or to © 
Violence to any Man's natural Temper z in # 
much as no Man is compelled to act in this Cape 
city, who judgeth himſelf unfit for the Seri. 
And it muſt be a farther Proviſo, that as to tit 
great Buſineſs of Poſterity, due Care hath ben 
taken of it another Way, ſo that it may not ſufe 


„ Iphigen, ix Taur. v. 57: ©) 
un. iii. 25. e Polit. Lid. ii. Ch. vi. lian. Yar. Hf 


eG 


We know that moſt of the Fathers have been extravagant on the Subject of ſecond Marriages, of which I have rere 
Fxamples in my Preface. We may, alſo, confult Mr. H ATH us. See what I have faid, at large, upon this Subject, in my Treat 


of the Morality o the Fathers, Ch. iv. $ 6, & /eqg. 


Among the Romans, there were great Advantages aſſigned to thoſe who had but one Child; and this was called Ju: {ib 
but we mult not confound, this with the Jus trium. /iberorum, as ſome do, See the learned Notes of M. Schulting, in his Ji. 


Ante Tuſtlinian, p. 605, 612, Cg 


3 See what Mr. BayLe, ſays in his Anſwer to the Queſtions of a Provincial, Tom. i. p. 542, &c. about Gebardb Trick 
Archbiſhop of C 0 1 who having married Agnes de Mansfeldt, and embraced the Lutheran Dodrine, would have befe 


EleQorate and Archbiſhoprick. 


* 


| 


it is lawful to forbid an 


manner, 
in the ame 0 or a Soldier, when ſent 


Ambaſſador, a General, 


on a long or dangerous Adventure, to carry his 
Wife with him, in the Expedition 
Farther, ſince the natural Obligation to Ma- 


trimony is undeterminate, and admits of ſome La- 
citude, the civil Legiſlator may fairly fix the Age 
of the Perſons who ſhall be thus joined together; 
or aſſign a Period taken from ſome other Conſi- 
deration. Thus in the Lex Papia Popper a- 
mongſt the Romans it was ordered, that no Wo- 
man under Fifty, ſhould marry a Man of Sixty; 
and no Man under Sixty, a Woman of Fifty. Which 
we find afterwards. repealed by 7uſtinian *. So 
Plats © limits the Time of a Man's being a Father, 
from Thirty to Fifty-five Years of Age, and of a 
Woman's being a Mother, from Twenty to For- 
ty. Amonglt ſome People, it was unlawful 
for a Man to Marry, before he had given ſome 
ſignal, Proof of his Valour upon the Enemy. As 
Strabo tells us of the Carmaniens, no one of whom 
was permitted to have a Wife, till he had taken 
off the Head of an Enemy, and preſented it to 
his Prince“. ' 6: 

And, what is more, though Perſons. are natu- 
rally free to marry whom they pleaſe, yet a Go- 
vernment, if it ſeem for the Intereſt of the. State, 
may, in ſome Caſes, reſtrain and limit this Privi- 
lege; for Inſtance, it may be ordered, that no 
Subject ſhall marry a Foreigner, none of the No- 
bility a Plebeian. Arrian, in his Hiſtory of the In- 
dians, reports, that the ſeveral Orders of the.Peo- 
ple were forbid Marrying one into. the other. A 
Husbandman could not give his Daughter to an 
Artificer, nor an Artificer return the Compliment 
in the ſame manner *. 

Laſtly, it may be enacted by civil Powers, 
that Marriages ſhall not be contracted but with 
the intervening Conſent of publick Authority ; 
eſpecially between Perſons of conſiderable Fi- 
gure and Importance in the. State. The Force of 
which, and of the like Laws, may amount to this 
Effect, that all Matches contrary to ſuch 3 Injunc- 
tions, ſhall either be declared Void, or ſhall be 
diveſted of certain, Privileges, with which they 


I would be otherwiſe attended. Thus, in Livy *, 


we find the Campanians petitioning, ** That 


3 * they might have the Liberty of marrying Ro- 


* man Dames, and that, if they had formerly 


been ſo happy, they might ſtill keep them un- 
= © moleſted ; and that the Children, already born 
= © to them, might be acknowledged their juſt 
and lawful Heirs.“ 


And, in Dionyſius Halicar- 


WW nſeus *, we meet with a Decree of the Senate, 


de advanced in Age, and without Children; and if, 
che Government, leſt the Kingdom ſhould become Hereditary, Selin Ch. Ixvi. 
© Plato de Rep. Lib. v. . 657. 
| _ ©Strab. Lib, 8 
We find the ſame Account in Hieron. Oſor. de Reb. Gr Lib. ii. & Montagne, Lib. iii. Ch. 
vi. init. 
$2 gared to be a Foreigner; under that Character I ma 
ith joue The ſame Law which lays this Prohibition on me, protects me from the Cenſure. * Ad 


2 


. v. Tit. iv. De nuptiis, Leg. xxvii. 


* 
« J 
aq 


= 
3 % 
* A 


. 1 657. Fol. 


ES - 


* ther, this learned Civilian, looks 


Char. I. | Of Matrimony. 


__ BZ 
upon the Commencement of a War with tic 
Latins, Giving leave, on both Sides, to the 
C Latin Women, that had married Romans, and 
© to the Roman Women that had married La7ins; 
either to tarry with their Husbands, if they 
ce thought fit; or elſe to return into their proper 
& Country, leaving behind them their Male Iſſue, 
“ and carrying with them their unmarried Daugh- 
cc ters.“ The Effect of which was, that almoſt all 
the Roman Dames quitted their Husbands, and 
returned to the City; whereas all the other Wo- 
men, two only excepted, preferred their Roman 
Husbands to their Latin Friends. 

IX. We are, in the next Place, to enquire by 
what Heads of Conditions, with regard to the 
Law of Nature, the Matrimonial Covenant is 
compleated ; and, likewiſe, what Right accrues 
to both the Perſons from ſuch an Union. And 
here we ſuppoſe before-hand; that all human 
Perſons, whether of one Sex, or of the other, are 
naturally equal in Right : and that no one can 
claim the Sovereignty over another, unleſs it be 
obtained by the free Act of one of the Parties. 
For, though in Strength of Body and of Mind, 
we are allowed to have the Advantage of the Fair 
Train; yet this Superiority is not of itſelf ſuffi- 
cient to juſtify us in ſetting up for their Maſters 
and Governors. Therefore whatever Right a Man 
holds over a Woman, in as much as ſhe is by 
Nature his Equal, he muſt acquire, either by her 
Conſent, or by the Sword, in a juſt War. Yet 
ſince it is moſt natural, that Marriages ſhould be 
founded on mutual Good-will, the former Way 
ſeems more proper for the winning of Wives, the 
other for the procuring of Slaves. And therefore, 
in thoſe Countries where it is uſual to marry their 
fair Captives, the Men lay aſide the ſevere Autho- 
rity of Maſters, for a more gentle and more agree- 
able Sway *. 

If then we ſuppoſe all Mankind thus placed in 
a Condition of natural Equality and Liberty, it 
may happen that a Woman, as well as a Man, 
ſhall deſire Iſſue peculiarly for herſelf, over which 
ſhe may preſide and command. Now to accom- 
pliſh this End, it 1s neceſſary, that a Covenant 
paſs between a Man and a Woman, for their u- 
tual Afiſtance in ſerving Poſterity. If this Cove- 
nant be Simple, not joined with any Agreement a- 
bout conſtant Cohabitation, but reſpecting barely 
the Procreation of Children, it — on neither 
Party any Sovereignty or Right over the other, 
except they may challenge, on either Side, the 
promiſed Aſſiſtance, with regard to Poſterity. And, 
in this Cale, if it was expreſly intimated in the 


Vi. Lib. i. Tit. xvi. D. de Offic. Proconſ. Tacit. Am. iii. 33, 34. Pliny (Lib. vi. Ch. xxii.) reports of the People of Tapro- 
WT bane, © That, in their Choice of a King, they do not only require, that the Perſon be Good and Merciful, but likewiſe 4 


& Michael Piccart, ibid; Tacit. Germ. Ch. xx. 


5 Lib. xxxviii. Ch. xxxvi. 
u my Daughter in Marriage, afterwards you 


— 


r his Admiſſion, 


he happens to obtain Iſſue, they depoſe him from 
Vid. Sueton. in Claud. Ch. xxiii. & Cod. 
Ed. Vech. 4 Add. Ariſtot. Polit. vii. Ch. xvi. 
XV. p. 500. Add. Abrah. Roger. de Bramin. p. 1. Ch. xi, 
v. p. 630. Ed. Pari/. 
t Senec. de Benef. Lib. iv. Ch. xxxv. 1 promiſed 
not enter into ſuch a Relation 
Deuteron. xxi. Ch. x, Ce. 


Our Author expreſſes this firſt Article in the Words of Jaq, Goptrron, De Lege Julia & Papia Pappea, Ch. ii. 
upon it as added afterwards by a Decree of the Senate, p. 317. I here 


But for 
are beſides very 


at Difficulties about the Manner in which they decided, at difterent Times, ſeveral Caſes relating to this Law. The deceaſed 


« Perizonius has pretended to clear, them by new Explications, in his Diſſertation De Lege Voconia 
HN.) M. Shulting adds his Teſtimony, Net. is Jaryjrad Ante-Tuſtinian, p. 614. M. Heineccius follows the 


d his Treatiſe Ad I. 


Jul. & Pap. Popp. Lib. iii. 
3 T ap. Popp iii 


Dige 
x F. 425. 
$ fie 2 doth not recite this Law exactly. 


: 5 „ eith ivi 


The Roman Law was ſo rigorous upon this Article, 


dee M. Noodt's Comment. p. 524. 


(in Dif}. Triade, p. 154, & 
ſame Opinion, 


; ut the late M. Nood?, with his uſual Modeſty and Sincerity, ow 
is Head but uncertain Conjectures, and that he was entirely at a Loſs how to decide the eee 


Point. Comment. 


N us A that if either of the Perſons married came to loſe their Right of Citizen- 
or by Baniſhment, *which they call Deportatio, or by any other Way ; the Marriage was declared 


Covenant. 


— *w — 
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£66 / Matrimony. Book vt, 
Covenant, that the Woman deſired Iſſue properly abhor, as contrary to Reaſon and Nature 

for herſelf and her own, Management, the Chil- centious Practice of many Nations in this the l. 
dren ſhall be under the Government of the Mo- Travellers tell us, that the King of Cal * 
ther. Such a kind of ſimple and irregular Mar- two Wives, each of whom is conſtantly « 
riage we may call Amazonian, if any Credit is to upon, with all Familiarity, by ten of ol Tan 
be given to the Stories of thoſe warlike Dames*, trous Prieſts; and that the King * Vow dola. 
In the fame manner, when Thaleftris courted Honour to be thus abuſed ; « though he 12 * "; 
Alexander the Great*, and, as ſome tell us, the Prudence, not to let his own Illegitimate Rac 3 
Queen of Sheba King Solomon, the Off-ſpring eeed to the Crown, that Dignity bein _— 
could not fairly be reckoned ſpurious, but, in their for his Nephews*. Indeed the >. _ 
way, honeſt and legitimate. So Travellers re- that Country, for the moſt Part, held Sie 5 
port of the Inhabitants of the Kingdom of Congo, mon*; whence it comes to paſs, that the * 
that their main Strength conſiſts in Companies of neglect the Care of their Children, and all! wy 
Women, who live by themſelves in certain Terri- tances deſcend by the Mother's Side s. D 15 
tories aſſigned them by the Prince; and at ſet nan, to the Diſcredit of his own Countr ons 
Times chooſe ſome that they like beſt among the ports a Law of Evenus, or Ewen, the third is. y 
Men, for the Sake of continuing their Breed : If of Scotland, by which it was ordered, that the ff 
the Child prove a Boy, they ſend him back to his Night of a Nobleman's Marriage ſhould be the 
proper Father; if a Girl, they keep her in their King's Fee; and that the Nobleman, be 
own Train, and educate her under the Severity taking the ſame Liberty with the Combo 1 
of Martial Diſcipline ©. r | Wives, ſhould again command their Com hy 

Now though it muſt be confeſſed, that this kind whenever they pleaſed. Till Nlalcolm the Third 
of Coupling is barbarous, at leaſt, if not beaſtly; at the Intreaty of his Queen Margarite, changed 
yet, amongſt the moſt civilized Nations, there are this ſcandalous Indulgence into a Fine of l 2 
often to be found Inſtances of Marriages, in Mark, to be paid by the Huſband, in lieu of part. 
which either both Parties are declared equal, or ing with his Bed the firſt Night. At this Time 
elſe the Huſband is obliged to ſubmit to the ſu- of Day, in the Kingdoms of Pegu and Array 
preme civil Authority of the Wife. As when a at the Nuptial-feaſt, one of the Gueſts prevent 
Queen, who enjoys a Crown in her own Right, the Bridegroom in his Addreſſes to the Bride. 
takes a Huſband, yet retains her Superiority in yet it is Capital for him to be catched a ſecond 
the Government®, Time, uſing the ſame Freedom *. 

X. But we may take Leave of theſe irregular We may conclude farther, that nothing is more 
Matches, and proceed to examine. thoſe which repugnant to that Decency and good Order which 
appear more ſuitable to the Condition of human ought to be kept up in the World, than to lead: 
Nature*. This then we take for granted, that wandering deſultory Life, without any fixed A- 
the matrimonial Covenant ought to begin at the bode, without any certain Seat of one's Fortunes 
Man, not at the Woman; that the Courtſhip and Concerns . The Education of the common 
ſhould be uſed not on her Side, but on his; this Off-ſpring is then certainly carried on with moſt 
Method agreeing beſt with the Genius and Cha- Convenience, when the Parents unite their Af- 
rafter of both Sexes. For though it be, in many fiſtances to ſo good a Deſign; and their Minds 
Places, uſual for the Relations. of the Woman to are, by theſe ſweet Pledges, knit together in a 
make the firſt Offer to the Man, yet this is only. ſtronger Band of Affection v. Befides, a conſtant 
to direct his Aim in the Attack, and to fix a par- Cohabitation cannot but afford vaſt Delight and 
ticular Mark for his Addreſſes. Satisfaction to an agreeable Couple: And then 

This Principle being ſuppoſed, it is clear, that the Huſband is, by this Means, much more ſecure 
the Man, when he makes his Suit, is deſirous of of his Wife's Chaſtity, than if they dwelt at 2 
ſuch Iſſue as ſhall be true and genuine, not ſpuri- Diſtance. Such Matrimony then, as is regular 


ous or adulterous. And therefore we ought to and perfect, conformable to natural Reaſon, ad 


2 Vid. Arrian. de expedit. Alexand. Lib. vii. Ch. xiii. Procop. H. G. Lib. iv. Palzphat. de fab. nary. Lib. i. Ch. xixii 
Jornand. de Reb. Getic. Ch. vii. Steph. Cleric. Qt. Acad. ii. Juſtin, Lib. ii. Ch. iv. Diodorus Siculus, Lib. ii. Ch. x, 
reports, That the Sovereign Dames obliged their Huſbands to perform all the Servile Employments, even thoſe which, in other 
«« Places, belong particularly to the Maids.” He tells us the ſame of a —_ in Libya, whom Fereules utterly deſtroyed, think- 
ing it a Reproach to Mankind, That a Nation ſhould be ſuffered to continue where the Gevernment aba, in the weaker Sex, Lid. 
Ch. lit. & ly. „Vid. Curtium, Lib. vi. Ch. v. © Vid. Edvard. Lopez, de Regno Congo, Lib. ii. Ch. ix. Adi Fran. 
Alvarez Deſeript. Æthiop. Ch. cxxxiii. J/aac Vell. de Nile, Ch. xix. Michael Glycas, Ann. Part ii. tells of the Agilea 
That amongſt them the Women bear Rule over the Men, and are very communicative of themſelves, without any Danger d 
their Huſband's Jealouſy : that they till the Ground, build the Houſes, and perform all the nobler Labours of the other der 
« See the Articles of Marriage between Philip and Mary in Thuan. Lib. xiii. ad Ann. 1 53. & 1554. Thoſe of Mary Queet 
of Scots, ibid, Lib. xx. ad Ann. 1558. & Lib. xxxvii. ab init. Add. Marian. Hf. Hiban. Lib. xxiv. Ch. v. Diadr. &. 
Lib. i. Ch. xxvii. mentions a Decree that paſſed among the Egyptian in Honour of %, importing, That the Queen od 
enjoy a greater Degree of Power and Dignity than the King ; and that, amongſt private Perſons, in the Nuptial Writings, Ut 
« Wife ſhould be inveſted with the Command, and the Huſband be obliged to obey.” Add. Guicciardini, Lib. vi. p. 178. wht 
he ſpeaks of the Government of Cafiile adminiſtred with joint Authority by Ferdinand and Iſabella. -* Vid. Aloyl. Caduml 
Nawig. Ch. lxxv. we meet with the like Account in Ludbv. Rom. Navig. Lib. v. Ch. vii. Vid. Pet. de Valle, Lin. f. l 
Ep. 7. s The Practices of the Colchians, reported by Buſbeguius, in his third Epiſtle, are very filthy. d Rer. Sue 
Lib. iv. i /4. Lib. vii. Polydor. Virg. Hiſt. Angl. Lib. x. Comp. Sueton. Caligul. Ch. xl. & Boxhorn. Nor. k Lydon 
di Barthema, Liner. P. 2. Ch. xi. Of the Inhabitants of Cariclu, ſee Pan / Vener. Lib. ii. h. xxxviii * Xenopbon badi 
to call a Man's Home or his Fire: ſide, the ſweeteſt and the moſt ſacred Poſſeſſion that he enjoys. Cyroped. Lib. vi. p. lib. Bl 
H. Steph. Add. Ariftot. Occon. Lib. i. Ch. iii. m Gene. xxix. 32. Lyſias, Orat. i. Ch. ii. So ſoon as ſhe bore me 20 
I admitted her into the full Truſt and Care of all my Affairs; judging this the firmeſt Band that could unite and engag hy 
each other. | | | 

Conciliat animos conjugum parius fere. Children are commonly the Means of uniting and endearing 
Senec. Herc. Oet. wv. 407. * married Pair. | 
3 


— 


The Notion which the antient Lawyers had of Marriage, was taken partly from their Idea of Friendſhip, and partly 17 
the Relation, which they had conceived to be between a Father and his Daughter. See Mr. Noop T's curious 


Probab. Juris. Lib. ii. Ch. ix, 0 


CHAP. I. / 
ds of civil Life, beſides the Covenant of 

yy the Bedi, doth imply an Agreement 
on the Woman's Side, that ſhe will conſtantly 
dwell with the Man, and unite in the ſtrict Society 
of a Family; as well for the Education of the 
Children, as for mutual Aid and Pleaſure **. The 
Cuſtom amongſt the Chineſe, tor the Women to 
bind their Feet ſo very ſtreightly, that they can- 
not go without great Pain, ſeems to have been firſt 
introduced on this politick Account, that, being 
diſabled from gadding abroad, they might be 
obliged to fix, with the greater Application, on 
the Care of Domeſtick Affairs“. : 
From what hath been. obſerved before, it ap- 
pears why the Huſband, and not. the Wife, ought 
to have the Privilege of chooſing their Seat of 
Reſidence; for it is he that admits her into his Fa- 
mily, of which he himſelf: is the Head and the 
Director. Though no Man, commonly ſpeaking, 
will be ſo hard as not to aſk his Wife's Conſent in 
this Point; eſpecially. if ſhe brought him a con- 
ſiderable Fortune. | 
It is farther evident, that, without a Breach of 
the Matrimonal Contract, the Wife cannot, againſt 
the Huſband's Conſent, ramble abroad, lodge a- 
part, or deny him reaſonable Favours, unleſs upon 
extraordinary Occaſions. | 

Upon the ſame Principles is founded. that Pre- 
ſumption in civil Law, that Children born in law- 
ful Wedlock are really the Huſband's, unleſs there 
appear ſome very. ſtrong Argument to the con- 
trary, ſufficient to overthrow the Favour of the 
Preſumption ® The Engliſh Laws are particu- 
larly complaiſant to the fair Sex, obliging the 
Huſband to own a Child, born after he hath been 
abſent many Years, provided he hath been all the 
while within the Bounds of the Ifland®. And 
they ground this Indulgence on two Reaſons, firſt, 


tc 


* ſo ought the Bodies, the Wealth, the 
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„ truly of the Race of Hercules. Whereas in Perſia 


tation.“ Carteſ. Pa. Art. 169. 


Jure autem puniendys eft mar itus, 


p. 467. E. F. i Lib. i. Ch. xxxix. Note 11. 
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becauſe the Wife hath ſolemnly given her Faith, 
that ſhe will be true, which ſhe is preſumed not to 
have broken ; and, ſecondly, becauſe it is in the 
Huſband's Power to ſecure his Wife's Honeſty ; 
and what Right or Power any Perſon enjoys, he is 
always ſuppoſed duly to exerciſe *. 

And hence, the Opinion of the Vulgar is not al- 
together unreaſonable, when they fanſy, that the 
Wite's Diſhoneſty caſts ſome kind of ignomini- 
ous Blemiſh on the Huſband *: As if, either out 
of Folly or Meanneſs of Spirit, he had neglected 
to uſe his Authority. Domitian ſtruck a Gen- 
tleman's Name out of the Lift of Judges, for 
receiving his Wife again, after he had put her a- 
way upon an Accuſation of Adultery *®. Some 
give another Reaſon why a Mark of Shame 
ſhould be fixed on this Misfortune; and that is, 
becauſe it looks diſgraceful in a Huſband not to 
be Maſter of thoſe good Qualities which might 
engage his Wife's Affection, and ſecure her Fide- 
lity. A Man that lies under this unhappy Cen- 
ſure, and cannot conveniently redreſs the Wrong 
which he ſuffers, would do well to conſider Euri- 
pides's wife Aphoriſm, that 


w— E coOoios Yap | 
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It is a great Part of human Wiſdom, to cover thoſe 
Things with Secrecy, which look ill if they come a- 
broad". 


Cbarron's Remark will not, in all Caſes, hold 
ſtrictly good, that it is a vulgar Error and Folly 
to u raid a Man with his Wife's Diſhoneſty; 
as if this were to make him ſuffer for the Crime 
of another, which it is not in his Power to pre- 
vent. 


Demoſſ ben. in Near. The Reaſon of our taking Wives is to obtain Iſſue, and to ſee our Family Affairs under a faithful Di- 
« reftrefs.”” Add, Neuoph. — & Columell. 4 K. E. Lib. xii. Prafat. Comp. Martin. Hift. Sin. Lib. iii. Ch. xxviii. 
Plutarch. Precept. Canjngal. As Phyſical Humours and Qualities are ſaid to diffuſe themſelves whole through the entire Maſs, 
Friends and Acquaintance of a married Couple to be thoroughly mixt and blended together. 
When the Roman Lawpiver forbid either of the Pair to give as 2 the other, the Meaning was not to exclude them 
from a Participation of Benefits, but to ſhew that they ought to 
cexlix. © Ye know that iages are the Things which hold a Commonwealth together, which preſerve Race and Iſſue, and con- 
firm and regulate the Deſeent of Patrimanies and Inheritances, and maintain Domeſtick Safety and Peace, Without this Secu- 
| © rity at Home, who would venture to travel into foreign Parts, or ſo much as take 2 to a diſtant Eſtate; to go on public 
Ambaffies, or to engage in military Expeditions?“ See Montaigne's E/ays, Lib v. þ. 
Fol. © See above, Lib. iv. Ch. xi, $10. & wid. Gell. Lib. iii. Ch. xvi. Plin. Hit. Nat. Lib. vii. Ch. v. Where he treats 
of the Time of going with Child, which muſt be examined, before the Child brought forth is delivered to the Huſband. 1 See 
Chamberl, Preſent State of England, P. 1. Ch. xvi. e Tis a . of Gyges in Herodot. (Clio. p. 3. Ed. H. Steph.) Every 
ene ought to keep an Eye on his own Concerns. PLATO obſerves (in | 
* tan Kings are publickly watched and overſeen b = 2 leſt any Heir ſhould be obtruded upon the Crown, who is not 
e King ſee 


old all Things common between them. Quintil. Declam. 


ib. iii. Ch. v. p. 630, 631, 632. Edit Pariſ. 


cibiad, i. p. 441. Ed. Mech.) © That the Wives of the Spar- 
ms, in Excellency of Nature, ſo much above his Subjects, that 


4 


there is no Danger of counterfeiting his Strain: And therefore his Wives are under no Guard, but that of their own Repu- 

f 4 0 "4s b Sueton, Dom. Ch. viii. So by the Attic Law, A Man was reckoned baſs 
and ſcandalous who kept his Wife, after he had diſcovered her Diſhoneſly, Demoſthen. in Ner. Mariti lenocinium lex coercuit, 
di deprebenſam uxorcm in adulterio retinuit, adulterumgue diſmiſit : 


debuit. enim uxori quoque iraſci, que matrimonium jus wiolavit, 


excuſare ignarantiam ſuam non poteſt, vel adumbrare * peas pretextu incredibilitatis, &c. 
Add. Dig. Lib. xlviii. Tit. v. ad Leg. Jul. de Adulter. Leg. ii. $6. & Leg. xxix. Princ. In 

" Labeo the Huſband of 7Yi/tilia was cited to give an Account why he had forborn to ſee the Law executed upon his Wife, after 
* ſhe had been openly convicted: and he could not otherwiſe excuſe himſelf than by pretending that the ſixty Days, which the 
Law allowed him for conſidering Time, were not yet expired.” 


Tacitus (Ann, Lib. ii. Ch. lxxxv,) 


k Eurip, Hippol. Coron. Add. Plutarch. de Anim. 7 ranguil, 


8 88 


Lid. cxi, Ch. xi. p. 630, &c. 


ambl. de vita Pythag. Ch, ix, Numb. xlviii, 
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See the Author's Abridgment of a Man's and Citizen's Duty. gs | 
Mr. MoxnTacxs ſpeaks well to this purpoſe : A good Marriage is a ſweet Condition of Life, fullof Conſtancy, Fidelity, and an 
ifnite Number of profitab'e and ſolid Duties, and mutual Obligations. Every Woman who has a true Senſe of it ( Optato quam 
ni lunine tæda, Car.) would not be Miftreſs of her Huſband: if ſhe be entertained in his Affections as a Wife, the is much 
ore honourably and ſurely ſettled, When he ſhall be diſturbed, or hurried, as he muſt needs be; to whom would he rather wiſh 
ne Diſgrace to befal, his Wife, or his Miſtreſs? If any Misfortune happen to him: to whom would he wiſh the greateſt? Theſe 
Queſtions admit of no Doubt in a good Marriage, That we ſee ſo few good ones, is a Sign of its great Price and Value. If it 
well ordered and managed, there is no bappier Kind of Society. 
a Homo homini deus, aut lupus. Itis a State that requires the moſt excellent Qualities. They that take this Affair in hand, an 
; with them Hatred and Contempt, do unjuſtly and unprofitably. Marriage hath on its Part, both Profit, Juſtice, Honour, Conſtancy, 
> calm, but laſting Satisfaction. Love is grounded on Pleaſure only; and is therefore more bewitching, lively, and ſharp. E/ay:, 


rouph the Negligence or Ill-behaviour of their Huſbauds ; * 


TT YP 7 y —_— ä * 


Lib. ii. Ch. ii. 6 4. 


*Tis to this Aſſociation, that this Saying is moſt fitly «." pm ; 
carry 


Ik was one of Py THacors's Maxims, that care ſhould be taken, that Women ſhould not break their Nuptial Fidelity either 
As Te yurgixes (wn ohe ues To v aywois x) xaxia Tor lv. 
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It may not be amiſs, on this Subject, to throw 
in an occaſional Obſervation, that thoſe Marks of 
Reproach, which the common People fix on the 
Heads of ſuch unfortunate Huſbands, are no new 
Invention, nor confined to the Cuſtoms of our 
Weſtern World : For we read that the Emperor 
Andronicus cauſed the largeſt of the Stag's Horns 
he met with, to be faſtened on the Gate of the 
Market-place, on Pretence to ſhew the Vaſtneſs 
of the Beaſts he had killed in Hunting; but really 
as a ſilent Rebuke to the Immorality of the City, 
and the Lightneſs of the Dames“. But as ſhe 


cannot properly be called an Adultereſs who ſuffers 


in her Honour by Compulſion and Force“, ſo to 
keep a Wife, who hath been thus injured, doth 
oy in itſelf, appear any way foul or reproach- 
ul“. 

XI. We are farther to examine, whether by the 
mere Law of Nature, from the principal Con- 
tract of true and perfect Matrimony, there ariſeth 
any proper Sovereignty or Dominion of the Huſ- 
band over the Wife. Indeed in Holy Scripture it 
is expreſly ſaid, that the Will or Dęſire of the Wife 
ſhall be to her Huſband, and that he ſhall rule over 
her *. But this being enjoined the Woman, by 
way of Puniſhment, ſeems to bear the Face of a 
Poſitive Inſtitution. To diſcover, then, how the 
Law purely natural directs in this Point, we ma 
firſt obſerve, that to be bound to follow the Will 
of another in ſome certain Bulineſs, is not alto- 
gether the ſame Thing as to be ſubjected to his 
Dominion; becauſe the former may reſult from 
a ſimple Pact. For there are many Pacts, eſpe- 
cially of this kind, I give you this to do ſuch, or 
ſuch a Thing , I do this, provided you will do ſo, or 
ſo for me; in which it was at firſt in the Power of 
either Party to chooſe, whether he would enter 
into the Agreement, or not. Yet the Covenant 
being once conſented to on both Sides, one Party 
muſt follow the Will of the other (as to this par- 
ticular Buſineſs) and not vice verſa. Whence it 
1 that, how far ſoever the Wife may be 
obliged to ſubmit to the Huſband's Will in the 
Affairs proper to Matrimony, yet it doth not pre- 
ſently follow, that he muſts needs have the ſove- 
reign Command over her, in other Actions and 
Concerns. | 

Again, the End of Marriage is not like that of 
Commonwealths, the Defence and Security of 
Men (for how weak an Union, as to any mutual 
Safety, is that which conſiſts only of two Per- 


' ſons?) but is directed wholly to the Propagation 


of human Race. Therefore as a Commonwealth 


cannot be underſtood without a ſovereign Ruler, 


ſo it ſhould ſeem that Marriage, without any Su- 
periority of Government, might ſubſiſt well 


2 Nicet. Acominat. de Imper. Andronic. Lib. ii. Vid. Gratian. Cau/. xxxii. Qu. v. Ch. ii, &c. 
4 Geneſ. iii. 16. Epheſ. v. 22, Cc. 
De B. G. Lib. vi. Ch. xix. 


mend the Proceeding of David in 2 Samuel xx. 3. 
11, 12. f r Pet. iii. 6. | 


Of Matrimony. 


Book VI. 
enough under the common Force ng 
aſſiſted with the Engagements of Fs wen 
the Charms of Love. It muſt be confeſſec 

a feparate Family hath ſomewhat in ir much Thar 
a State or Community, which not regular 
ing of more than one Head, the Wife _ = 
1s admitted into it, ought, one would think po 
yield a full Submiſſion to the Lord and Dir ns 
of the Society. But it may be urged, in An . 
to this Objection, that a Family, it increaſed ry 
a numerous Train of Servants, hath two E. ith 
and Deſigns, one common, the other pro = 
The common End conſiſts in mutual Defence Jn} 
Security, ariſing from the united Strength * 
many Perſons. In this reſpect, though ſome 
preme Sway be neceſſary, yet, in as much as * 
Wife is but little concerned in that Affair the 
Unity of the Family may be very well kept 
although ſhe be joined to her Huſband by Ny 
verer Bands than thoſe of Affection and the Ma. 
trimonial Covenant, Thus we find the Patriarch 
Abraham exerciſing a Sovereignty over his Dome. 
ſticks, and yet treating Sarah with the kind Equa- 
lity of a Siſter . Though, at the ſame Time 
her dutiful Behaviour towards him is highly com- 
mended in the Holy Scriptures ; and it is ſaid par. 
ticularly, that ſhe called him Lord*. The pro- 
per or peculiar End of Marriage ſeems, likewiſe, 
attainable, without any Inconvenience, altho 
neither of the Parties ſhould bear any ſuch ab 
lute Authority over the other, as muſt include 
the Power of Life and Death, and of the moſt ri. 
gorous Reſtraints ; but the Ties of Friendſhip and 
the Obligation of the free Contract, may very 
well ſerve to hold Man and Woman together, 
Yet this Contract (the Huſband having the better 
Part in the Terms and Conditions, and the addi- 
tional Advantage of his Sex) ſeems to be formed 
in the manner of thoſe Leagues and Covenants 
which we call Unequal ; ſo that the Wife is bound 
to Obedience, and the Huſband rather to Pro- 
tection. Not that it is repugnant to the Lay > 
Nature, for a Wife to be ſubjected to her Hul- 
band in the way of ſtrict Political Government, 
For the Fear of ſupreme Authority, and the Ei- 
dearments of Conjugal Affection, are really 0 
more deſtructive of each other, than the Sore- 
reignty of the Prince extinguiſheth the Love d 
the Subject. And this full Political Authority,s 
it may be acquired by any Huſband, by means 
a new Covenant annexed to the Matrimonial A. 
greement, ſo we find it, in ſome Nations, allo! 
to all Huſbands in general, by Virtue of a 
lick Cuſtom or Conſtitution. Ceſar* tells of ti 
antient Gauls, that they had the Power of Liſe at 
Death, as well over their Wives, as over tits 


© Yet we are iu an 
e See Genef. xvi. 2, 5, 6. 1.5 


+ 2 o_ 


If any one deſires to ſee more of this trivial Uſage, of which the Gravity of our Author would not permit him to ſay mah 
let him conſult SaLMasius's Notes upon Tertullian de Pallio, p. 338, 339, c. 


uvenlis ardor impetu primo furit ; 
angueſcit idem facile, nec durat diu 
In Venere tus pi, ceu levis flammæ vapor: 
Amor perennis conjugis caſtæ manet. 


Senec, Octav. v. 189, &c. 
2 Martial, Lib. viii. Ep. xii. v. 3, 4. 


Inferior matrona ſuo fit, priſce, marito, 
Non aliter fuerint fa mina virgue pares. 


Plin. Paneg. Ch. lxxiii. Many wvorthy Men have been hindered from being Chief in the State, by their not being Chief in tba a 


Families. 


3 The Author in theſe Citations ſeems to refer to a Cuſtom among the antient Romans, for by Marriages celebrated 2 
Solemnities, and in a eertain Manner (which they call In manum conventio Women were put in the Power of their H 


as Children, 


„The Fire of Youth in Love's diſhoneſt Joys, 
At the firſt Blaze is Fury, Flaſh, and Noiſe ; 

« But ſpends in Smoak, and what it gave deſtroys. 
« Whilſt the chaſte Paſſion of a lawful Dame 

* Burns with a gentle, but an endleſs Flame. 


Should Manly Empire not controul the Fair, 
Huſband and Wife were an unequal Pair, 


Chili's 


Amongſt the Germans, the Huſbands 
Ce ons — execute the Puniſhment of 
Adultery z not as an Indulgence to their Rage and 
Reſentment, but as an Effect of their juſt Power 
and Command. How the Caſe ſtood at Rome, 
Gellius thus informs us from a Speech of old 
Cato's. A Huſband (except after a Divorce) is a 
Fudge, a Cenſer, and a kind of ſovereign Prince over 
his Wife : if ſhe alls any thing perverſly, or ſeanda- 
loully, he ſets a Mul# upon her ; if ſhe drink Wine 
to Exceſs, if ſhe commit any Diſhoneſty with another 
Man, he condemns her to a ſuitable Puniſhment. 
Again, ſays that grave Senator, ſhould you appre- 
hend your Wife in the Af of Adultery, you might 
kill ber without farther Proceſs or Trial; on the con- 
trary, ſhould ſhe find you guilty of the ſame Crime, 
ſhe hath no Right to touch you with a Finger. Ta- 
citus hath recorded a later Inſtance of this antient 
Cultom®*. He reports that Pomponia Græcina 
(Wife to the famous Plautius, who triumphed for 


la- his Victories in Britain) being accuſed as a Favourer 
rch of foreign Superſtition, was remitted to the Judgment 
ne- of her Huſband : And he, according to the old Inſti- 
ua tuticn, calling an Aſſembly of her Relations, took ſu- 
me, preme Cegnizance of her Life and Honour. We 
om muſt not omit the moſt remarkable Practice of 
par- mme Saccæ, a People of Scythia, among whom, as 
pro- lian tells us the Story ©; „When a young Man 
wiſe, ( ſceks him out a Wife, he is obliged, in the firſt 
) = © Place, to engage her in ſingle Combat; and if 
"4 = < he gets the better, he leads off his Captive in 
clude = © Triumph, and ever after acts the Sovereign 
ſt ri- cover her: if the Victory fall on her Side, ſhe is 
pad © the Queen, and he the Slave. And this Con- 
vey  < tention is not deſigned to endanger the Lives 
ether, = © of the Combatants, but only to determine the 
better RS © Maſtery between them.“ 

addi- What Power the Huſband hath over the Goods 
ormed of the Wife, is, likewiſe, to be adjuſted, either by 
enants the Contract and Agreement of the Parties, or by 
bound the Deciſion of the Civil Laws. Theſe Engage- 
o Pro- ments are to be ſtrictly obeyed in the ſeveral 
Law of Points which they have ſettled; as for Inſtance, 
r Au whether the Woman ſhall bring a Portion at Mar- 
rnment. riage; whether or no the Couple ſhall join Purſes, 
the En- and mix their Effects in the common Stock; whe- 
ally 00 ther the Huſband ſhall have an abſolute, or limited 
ie Sor Diſpoſal of his Wife's Fortune; and the like 
Love dk Queſtions. | 

ority, & Amongſt the Japoneſe the Women marry with- 
means 0 out Portions: Indeed, the Maids Parents, if of 
ona 4- the wealthy Sort, ſend a Sum of Money as a for- 
. allond mal Preſent to the Bridegroom on his Wedding- 
f 1 day, but he preſently returns it in the ſame cere- 
11s of te WE monious Manner; the Reaſon they alledge for 


Lien Wthcir Cuſtom is, that they may not give the Wo- 


yer ut nen an occaſion of Inſolence and Pride. And 

there they have this mortifying Proverb, That a 
e. man, ſo long as ſhe lives, hath not ſo much as a 
. 6. ae that ſbe can call her own Before Marriage 


e eis a Dependent on her Father's Family, in 
Marriage on her Huſband's, in Widowhood on 
at of her Children“. It was a Cuſtom with the 
ad Thracians, that the faireſt of their Maids ſhould 
BP: cxpoſed to publick Sale, and be given in Mar- 
ge to the higheſt Bidder: On the other fide, 
at thoſe whom Nature had been leſs kind to, 


— 
to f 


b. xii. Ch. xxxviii, d Bern, Varen. Deſcrip. 


| : dn of Donations between Huſband and Wife. Lib. xxiv. Tit. i. 


CAP. I. 07 Matrimony. 869 


ſhould expend their Fortunes to buy themſelves 
Huſbands*. The Aſyrians, likewiſe, diſpoſed of 
their Virgins in the way of Sale. 

Where the Civil Laws have not defined theſe 
Matters, or where the Parties live in a State of 
natural Liberty, the Huſband and Wife may ſettle 
any ſuch Point as they pleaſe, by particular Con- 
tract. 22 | 

XII. For the further Illuſtration of this Sub- 
ject, it will not be amiſs to examine the Doctrine 
laid down by Hornius in his firſt Book de Civitate s. 
Firſt of all, he rejects the Opinion of thoſe who 
aſſert, that the Huſband hath, by Nature; a Sove- 
reignty over the Wife. And thus far we ap- 
prove his Cenſure, if the Perſons, againſt whom 
he diſputes, did maintain the Huſband's Sove- 
reignty to be the free Gift of bare Nature, with- 
out any intervening Contract, or without the 
Wite*s voluntary Submiſſion. For this indeed 
would be repugnant to the natural Equality of 
Mankind ; and a Fitneſs or Ability to govern can- 
not, of itſelf, confer a Right of Government. 

Hence he proceeds to affirm, That here can be 
no Sovereignty, publick or private, of one Perſon 
over another, but that which ariſeth from the expreſs 
Appointment and the moſt ſolemn Intervention of Al- 
mighty GO D. Now, as to this Poſition, we can- 
not but obſerve, that when Enquiries are thus 
made into the Origin and Fountain of Dominion, 
what we ſearch for is the neareſt, the immediate, 
and the ſecond Cauſe; the firſt and univerſal 
Cauſe of all Things being ever preſuppoſed. And 
therefore, though it appear moſt evidently, that 
God hath commanded ſuch an Order to be intro- 
duced among Men, yet the main Queſtion will be 
ſtill behind, what Contracts are required to put 
Men in a Way of conforming to the divine Pre- 
cept. . For he muſt have little Knowledge of Let- 
ters, who can imagine, that when we ſay God is 
the Author of ſuch or ſuch a moral Inſtitution; 
we mean that he produceth it, as he did at firſt 
the Heavens and the Earth, without the Inter- 
vention of any Thing formerly created. That 
God expreſly ordered the making of the Fewifh 
Tabernacle, is no manner of Reaſon why we 
ſhould not ſay, that the Workmen were the next 
and immediate Cauſe of the Fabrick. Thus al- 
though it be enjoined by the Divine Oracle, that 

the Woman ſhall be in Subjection to the Man, 
yet to make him actually and immediately her 
Sovereign, it is neceſſary, that ſhe promiſe Obe- 
dience to him by her own free Covenant. To 
ſay the contrary would not be leſs ridiculous, than 
to pretend, when God bids us have Dominion over 
the Beaſts of the Earth; that there is no need of 
our uſing any outward means to obtain it, as by 
Hunting, Sc. | | 
The Argument this Author afterwards makes 
uſe of is certainly moſt trifling and childiſh. The 
Wife, ſays he, hath no ſuch Thing as conjugal So- 
vereignty, and therefore ſhe can confer no ſuch Thing 
on her Huſband. As if, by the Agreement of ſe- 
veral Perſons, a new moral Quality could not be 
produced, which did not actually exiſt before*. 
To conſtitute a Dominion, it is by no means ne- 
ceſlary, that it muſt be firſt really poſſeſſed by one 
Party, and then tranſlated on another (as phyſical 


* Tacit, Germ, Ch. xix. What he ſays of their Power over their Servants ſee afterwards, Ch. iii. $ 4. d Ann. Xiii. 32. 

ad. Euripid. Medea, v. 230, Sc. Varen. nh Japon. Lib. xiii. Lex. Wifigothorum, Lib. iv. Tit. iv. Ch. iii. . H. 

pon. Ch. xii. 

BY Edit. Wells, Oxon. If you have a Daughter, I'll fairly buy her after the Cuſtom of Thrace. Add. Heraclid. de Polit. Mela, 
Wb. ii. Ch. ii. f ZElian. V. H. Lib. iv. Ch. i. Herodot. Clio, Add what the Roman Laws deliver concerning the Prohibi- 

D. De dunat. inter Vir. & Uxor. 8 Ch, i. 


* Solin, Ch. xv. Thus Seuthesin Xenoph. Exp. Cyr. Lib. vii. 


* 


— 


See what the Author ſays, Lib. vii. Ch. iii. f 4. following. 
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Subſtances cannot be given away, unleſs they had 
before a full and formal Being) but this Superio- 
rity then ariſeth, when any Perſon diveſts himſelf 
of that Power of reſiſting another which his na- 
tural Liberty gives him, and engageth his Faith, 
that he will ſubmit, in all Things, to the Will of 
him whom he thus choofeth for his Governor. 

Farther: Although in the Holy Scriptures the 
Subjection of Eve is ſaid to have been enjoined her 
as a Puniſhment for feducing her Huſband ; yet it 
doth not hence appear, that the Huſhand's Sove- 
reignty, after the Fall, hath not for its neareſt and 
immediate fecond Cauſe the Agreement between 
Man and Woman. For, ſince a Neceflity of Obe- 
dience doth not always include an Unhappineſs of 
Condition (as the moſt bleffed State of the Holy 
Angels is not impaired by their yielding the ſtrict- 
eſt Service to God) the Puniſhment attending the 
Woman's Inferiority ſeems to be this, that ſhe 
bears the Yoak unwillingly, with inward Grudg- 
ings at her Station, and a natural Deſire of Com- 
mand. And therefore it is no Contradiction to 
ſay, that the Superiority of the Huſband naturally 
ſprings from the Conſent of the Wife; and that 
GOD Almighty, in way of Funiſhment to the 
Woman, hath made her Subjection troubleſome 
and uneaſy. 

The following Diſtinction looks but like an 
impertinent Niceneſs, Whatever Will, or whatever 
voluntary Att we can now conceive in the Woman, be- 
longs purely to the Af of contracting Marriage; 
and, conſequently, is to be underſtood of that Conſent 
and Approbation by which ſhe acquieſceth in the fu- 
ture Government of ſuch a particular Huſband. 
This is no more than to ſay, that the Huſband's 
Sovereignty is not produced by the Conſent of the 
Wife, but, being before eſtabliſhed by GO D's 
Command, the Wife voluntarily enters under, it. 
As a Traveller doth not build his Inn, but freely 
makes uſe of it, when he findeth it built to his 
Hands. 

It is ſufficient on the whole to obſerve, that the 
Dominion of one Perſon over another, conſidered 
as a moral Entity, doth not exiſt without the Con- 
currence of ſome human Act, and cannot be un- 
derſtood without Subjection and Obedience: And 
that the Woman, for this Reaſon, lies under no 
Obligation to obey, before ſhe hath, by her own 
Conſent, ſubmitted to the Rule and Authority of 
an Huſband. And though that ſhe ſhould thus 
ſubmit herſelf, be indeed agreeable to the Divine 
Will, yet this doth not hinder, but that her own 
Covenant, and her Subjection conſequent upon it, 
are the immediate and neareſt Cauſe productive 
of the Huſband's Power. 


2 Se. xi. b And therefore ncas pleads for himſelf in Virgil, 


- Nec Conjug is unquam 
Pratendi tæ das, aut hæc in fadera ven, 


© Geneſ. xxiv. ver. ult. 


3 — — 
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Book VI. 
XIII. Nor can we grant, what the ſan 

thor maintains, that the Huſband, beg 0 Au- 
command of the Family, and of conju : \ the 
fairs, is inveſted with an abſolute Pe. 84 Af. 
and Death, in which Right the Sum of J, Li. 
thority conſiſts. For though this Power b. is Ay. 
as it is unreſtrained by Civil Conſtitutions meant 
it amounts not to a licentious Excuſe of Niue 5 
and Parricide, but to a lawful Authorit —_ 
flicting condign Puniſhment on capital *, in- 
yet that every Sovereignty, as it is ſi imes; 


Perſon, not precariouſiy obtained, nor circumſeribet 


by a Superior, doth import the Power | 
Death, 1s an aides thus we thous vir 
clined to aſſent to, without very good P 3 
Certainly the End of Matrimony requires * 
abſolute Authority. And if it be objected Fs 
all grievous Enormities ought to be 8 : 
der human Cognizance, we will only aſk ir 
ſhall puniſh a ſovereign Prince, or who the . 
ther of a Family, living ſeparate from al. * 
Government? We confeſs, that if the Wife Non 
guilty of intolerable Wickedneſs:, ſhe is in 
this natural State) be expelled the Houſe > » 
Enemy, and may be killed by the Right of Vu 
And we have already granted *, that even thi 
moſt ſtrict political Power is not repugnant t 
the Nature of Marriage, though we are ver, 
- from allowing it to be eſſentially nec. 
ary. 

XIV. We are obliged here to explain thatcon. 
mon Maxim of the Lawyers, that * Conſenting 
and not Bedding, makes a Marriage. Which wi 
bear theſe two Senſes, that a Couple, whater 
Freedom or Familiarity they may ” 3, cannot be 
Huſband and Wife, unleſs they have paſſed ther 
mutual Conſent to live in Wedlock *: Or, tht 
ſo ſoon as both Parties are come to an 4 
greement, the Matrimonial Contract ought u 
be eſteemed perfect, even before the Ceremory 
of the Bed. Our Judgment on this Point i 
this, that as it is requiſite to the full tra 
ferring of Propriety, that the Thing be place! 
under the Power of another, in ſuch mane, 
that he may diſpoſe of it at his Pleaſure; f 
to make a Wife, it ſeems neceſſary, that th 
Woman deliver herſelf, as it were, into the Pu 
ſeſſion of the Man, for the common Ends d 
Matrimony : But it is by no means eſſential u 
this Agreement, that the Bed begin it. It is f 
Rebecca became 1ſaac*'s Wife after he had brougit 
her into his Mother Sarah's Tent*, Aw! 
queſtion whether we ought to call it Adult 


when a Woman betrothed to a Man in his 1» 
ſence, but not led home to his Houſe, nor git 85 
12 


I ne'er pretended to the lawful Claim 
Of Sacred Nuptials, and a Huſband's Name. 


En. iv. v. 338, N 


1 M. Hertius, in a Note upon { 11. criticizes our Author here, and accuſes him of a Contradiction. How is it, ſays he, U 


the Right of War can take Place againſt a Woman who de 
But this is plain 
away, he 


Maſters of a Family exerciſe ſuch a 


neither 


So the Digeſts affirm. Nuptias enim non concubitus, ſed con 


Leg. xv. & de Regul. Juris. Leg. xxx. 


3 Or, as QUINCTILIAN, Decl. ccxlvii. expreſſeth it, Familiarities and Meetings without proper Rites can newer melt od 


ngs 
Vid. Can. v. Cauſ. xxvii, Quæſt. ii. & Cod. Lib. v. Tit. v. Lib. vii, de incęſt. & inutil, nupt. Leg. viii. 


pends upon her Huſband by Virtue of her own voluntary Sue 
ly to ſuppoſe the Point in Queſtion ; for if the Authority of a Huſband, conſidered as ſuch, regards on!y the A 
of Marriage was the Family, in every Thing elſe the Woman remains free and independent; and when the Huſband duet 
28 her at full Liberty, ſo that all Inequality between them vaniſhes. M. Hertius alledges no direct Reach? 

Weight, to prove that, in a State of Nature, the Huſband's Authority over the Wife is a Kind of Sovereignty flowing from tet 
Nature of conjugal Society. He __ here, and in his Diſſertation De uno homine plures ſubſtinente perſenas. F 2, 4. 1%® 
ower over their Wives. But this proves only, that Huſbands being placed upon t org 

the Cuſtom became introduced; ſo that then Women ſubmitted tacitly to it, unleſs they declared the Contrary at Marriage C 


they might very well do. Ina Word, it is the ſame Thing here, as with regard to Children, over whom a Father, © ſuch 
How of Life or Death; as will be proved in the followi 


ing Chapter. | 
Verſes facit, Lib. xxxv. Tit. i. De conditionibus & drops 
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his Poſſalſon :, is bedded by another Perſon: al- (in whom they reckoned themſelves all con- 
though we ſuppole, that the former Engagement, © cerned) with Care and Love. Nay, the Nurſc: 
as made by Proxy, had, in the Eye of the Law, „often changed their little Infants, ſo as to hinder 
the full Force of conſummated Marriage. On © them from knowing their own Mothers.“ Ce- 
the other ſide, it would be abſurd to ſay, that Tv- ſar tells us of the antient Britons, That Tenor Twelve 
3;as's Wife had not a Title to that Name the of them together have Wives in common amongſt hem; 
: three firſt Nights*. Or that our Women are eſpecially Brothers with Brothers, Fathers with their 
not Wives, when the Prieſt hath performed the ſo- Sons. But every Woman's Children are attributed to 
lemn Office, until the Evening-Diverſions of the him, who firſt married her, when a Virgin. Where 
Bride-chamber. it is plain, that great Author cannot mean, that 
According to the Opinion of the Jewws*, Con- one Woman had, at the ſame Time, ten or twelve 
ſummation, as well as Conſent, was, before the Huſbands, as Mr. Selden, amongſt others, ima- 
Law, required to the compleating of Matrimony. gines ; but that ſo many Men having each of them 
Yet, by their Law, Conſent alone rendered a Mar- married his proper Wite, afterwards agreed upon 
riage valide. Crotius obſerves 4 that no Proceed- that friendly Way of poſſeſſing them. Tycurgus, 
ing Was made in the nuptial Affairs, until the So- as Plutarch 5 delivers, ** Endeavouring to prevent 
I:mnity had been uſhered in by the Hearing of “ the vain womaniſh Paſſion of Jealouſy, thought 
Divine Service in a publick Aſſembly: Which * this the beſt Expedient, to allow honeſt Men 
moſt religious and moſt decent Inſtitution the * the Freedom of each other's Bed: Laughing 
ews 
204 40 Rl obſerve; and from them, it was ad- = Injuries, as to purſue their Revenge by 
mitted into the Chriſtian Church. For this Rea- © Murders and War. He looked on it as no in- 
ſon, though at the Settling of the Contract they “ decent Cuſtom for a Man, ſtepped into Years 
obliged the Man to ſwear to preſerve the Virgin's * before his Wife, to recommend her to the 
Honour, until the Day of Marriage: yet, for the Arms of a young and virtuous Friend; and, 
reater Security, they ſhut her up from him in *“ when there appeared Hopes of having a Child 
the Apartment of the Women, till the Time of that * by ſo good a Father, to challenge the Bleſſing 
finiſhing Ceremony *. | * to himſelf. On the other ſide, a good and up- 
XV. We are, in the next Place, to enquire, whe- © right Man, who eſteemed a married Woman 
ther, by the Law of Nature, the Matrimonial Bond © for her own Virtue, and for the Comelineſs of 
be limited to a ſingle Man, and a ſingle Woman? * her. Children, was encouraged to beg of her 
Or, which is the ſame Thing, whether Polygamy © Huſband, without Ceremony, the Favour of a 
be naturally allowed? Polygamy is of two Sorts; * Night's Lodging; That he might tranſplant 
either when one Woman promiſcuouſly admits of “ into his own Garden ſome Slip of ſo goodly a 
many Men, or when one Man is, at the ſame “ Tree. Indeed Lycurgus was of Perſuaſion, that 
Time, joined in Marriage to many Women. To * Children were not ſo much the Propriety of 
the former Kind belongs the famous Platonical * the Parents, as of the whole Commonwealth; 
Communion of Wives: A Cuſtom propoſed by ** and, therefore, he would not have them begot- 
Plato in Ideaf; but really practiſed by 3 many “ ten by the firſt Comers, but by the beſt Men 
Nations. Diodorus Siculus* reports of the Tapro- © that could be found. He cenſured the Law- 
banians in India, That the Men did not confine * givers of other States, who, whilſt 
givers , , they ſpared 
« themſelves to ſtrict Wedlock, but poſſeſſed the © no Pains or Charge in promoting and improv- 


„fair Sex in common, and educated the Children * ing the Breed of their Dogs, and of their 


a See Tob. viii. 10. b Vid. Selden de J. N. & G. Lib. v. Ch. iv. As alſo Ring bam's Fecl ical Antinuiti _ 1 
Ch. iv. But above all the J Ecclefraft. Proteſtan. of M. Bohmer, Lib. iv. Tit. il. { 4. 25 1 3 2 ow 
24. Add. Lib. viii. C. de inceſt. & inutil. Nuptiis. 4 Ad. Matth. i. 18. © Comp. Gen. xxiv. 67. Deuteron, xxi 15 
f Vid. Lib. v. de Repub. & Marcil. Ficin. in Præ fut. Lib. ii. Ch. lviii. 1 


I decide here, without Scruple, for the Opinion contrary to that which our Author has embraced. Accordi 
plicity of the Law of Nature, it is ſufficient that a Man and a Woman have mutually given their Faith to . 
real Marriage. The Example which our Author alledges ſerves to prove it; for, as has been ſaid above (Lib. iv. Ch. ix $8 
Nete 1.) it properly paſſes from one Perſon to another, by the ſole Conſent of him who transfers it, and of him who receives it, 


= Therefore, from the Moment a Woman has promiſed a Man to regard him for the future as her Huſband, and : 
given him a Right over her own Perſon ; ſhe no lefs violates her conjugal Fidelity when ſhe yields to * 1 has 


her Hoſband, than if ſhe did it in his own Houſe after the Conſummation of the Marriage. His Preſence has, in itſelf, no other 


5 | Force but to put him in a Condition of enjoy ing his Right ; but this Right, and the Enjoyment of it, are two different Things. The 


latter is no more neceſſary to acquire the former, than it is to preſerve it. 
= The three firſt Nights. The Hiſtory of Tobias mentions no ſuch thing. Moreover, the thing appears certain in itſelf, if we 


ſuppoſe the Story true ; for the Text ſays only, that, after Tobias had driven away the Evil Spirit, they both of them ſlept that 


_ viii. 10. 
3 Add. Died. Sic. Lib. ii. Ch. lviii. Of the [4hyophagi, Lib. iii. Ch. xv. Of the Hylophazi, Lib. iii i 
r Ch. xxxit. which are, likewiſe, mentioned by Sr RA BO, Lib. vii. Of the n * 0 * * 
Sclin. Ch. xliii. Of the Troglodyt& Agatharcid, Ch. xxx, Pomfon, Mel. Lib. i. Ch. viii. Of the Agathyr/i eee. rot toy 
p. 161. Ed. H. Stepb. Of the Gindani and Nemades, ibid. Of the Inhabitants of Thule, Sol ixus reports (I know not 8 
what Credit) that they hold their Women in common, and are Strangers to fixt Matrimony, Ch. xxxv. But if the Author had WB ar 
w ya _ 4 this 2 he would — 3 Epitomizer ſpeaks there of the Weftern Hands, and not of Thule 
s Criticiſm on Mr. Seiden, it is equally unjuſt. For this learned Engl;man- only gi E N 3 
5 f a : ; y gives an Example of Community of 
— ſeveral Huſbands of which each had his * See the Ob/ervationes Selectæ of the Mz. of Hall. Toms vi. 
+ my B. 1 Lib. v. Ch. xiv. 
Lib. v. C. xi. The ſame Cuſtom is mentioned, though not ſo diſtinctly, by X it. Dion. i 
8 . , , IPHILIN, Epit. Dion. i "I 
bp _— ons 5 8 er = - vb INE 7 ys Nice this of the 2 : * Their Poſt:Mons (avs 9 
: and Family, but the eldeſt bears the chief Sway. One Wiſe ſerves them all: He tha 
* Admiſſion to her Bed, placing his Staff before the Chamber-door Bu 7 n 
10 a . : But the Nights ſhe paſſeth with the el n 
* b N with Death, and uch they eſteem every Intruder into another Family, Ll. xvi. Py - * 3 e 
* 5 ie / ; be & Tapyr. Of ſome Inhabitants of the Kingdom of Calecut, Lndewicus Romanus ( Navig. Lib Ws Ag 255 p 
13 wg * 71 every Woman 1s, at the ſame Time, married to ſeven Huſbands, who lodge with her by turns. ; When the is 
77% r. r ” — to pang 5 the —_ 2 ſhe pleaſeth and no Appeal lies from her Determination 0 
8; ES SIM P. 3. Ep. 7. Joan, Boem. or. Gent. Lib. iii. Ch. vii. reports of the Lichuani 5 
Foius, * That the Women, by Conſent of their Huſbands, have their Sparks, whom hey call r 
» 2 


aon che other fide, for the Huſbands to uſe the like Liberty, would be accounted highly infamous, 


4D2 Horſes 3 


robably received from antient Tradition, “ at thoſe who reſented, in ſo high a manner, thele 
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ſtinction in this wild and confuſed Mixture? A- band, their moſt ready and moſt honeſt Way ef 


572 Of Matrimony. © Book vf 


„ Horſes; yet, being themſelves old and infirm, vain Expedient; for to have 10 certain ÞF 

« ſhut up their Wives from other Men. Where- no certain Child, Sc. is, with regard to aher, 
« as a little Reflexion would have taught them, Affection, the ſame thing as to have non mutual 
« that the Virtues and Vices of Children, their *Tis well urged by Ladlantius b. If all p at al, 
« Succeſs or Miſcarriage, chiefly redounds to are concerned in every Child, who can lose s he, 
« thoſe who have the Care of their Education.“ as his own, when he muſt needs be igen ve a Chil 


And this Inſtitution of the Spartan Founder, leaſt, doubiful, whether it be his own, 3 „or, at 


the Hiſtorian judgeth to have been ſet on foot, other Side, Who would reverence a 1 On the 
Puoixas g TOUTINDS, Agreeably io Nature and to Father, when indeed he is uncertain 17 8 Fac rh 


Policy“. owes his Being? Whence it comes to paſs, that ; 

The Stoicks * too were of Opinion, that wiſe muſt take 4 Stranger for bis Father, and Ji, 75 > 
Men ought to communicate their Beds, as well for à Stranger. And it was a good Anfy wy 
as their other Poſſeſſions: Becauſe by this means one, admiring there ſhould be no ſuch thin OY 
all eſteeming their Children their own, would love Adultery heard of in Spartan, That their 8 ” 
them with equal Tenderneſs; and there would Matrimony was Adultery. Farther ſtill; the 2 
be left no room for jealous Fears, no Suſpicion of Difference betwixt the conjugal Union of Mar. 
Adultery or Diſhoneſty ©. The Borrowing and kind, and the wild Freedom of couplin an. 
Lending of Wives, amongſt the Romans, is a Prac- mongſt the Beaſts, is, that the Wife — K 
tice much talked of by Authors. . Solon, in his her Faith to be true to the Husband's + 
Laws, permitted an Heireſs, whoſe Husband Which Engagement, if he voluntarily _— 
proved impotent, to call in the Aſſiſtance of his and madly betray his own Honour to ON 
neareſt Kinſman ©. Rivals, he is unworthy the Name, not only of 

Yet we are not to make the leaſt Doubt but a Husband, but of a Man; and is to be looked 
that all theſe licentious Indulgences are repug- upon as a moſt vile Diſturber of human De. 
nant to the Law of Nature. For the natural cency and Society. As for the Excuſe of Ly. 
and regular End of Marriage is, the obtaining curgus, and others of thoſe antient Lawgiver, 
of Children, whom we may, with Certainty, call that fo fair a Soil as a young Wife ought not to lj 
our own. But what room can there be for Di- fallow, under the Neglect of an unactive Huf 


gain, the Buſineſs of Nature not requiring ſo preventing ſuch Miſhaps, had been to prohibir 
numerous a Concurrence, all theſe additional Marriage between Perſons of improper Years, 
Helps and Services proceeded not from Neceſ- And then for the Point of Fealouſy, by it they 
fity, but from Luſt. Beſides, a moſt material muſt mean, either that ſenſeleſs Paſſion, which 
Objection againſt theſe Irregularities, is, that the torments a Man's Head without good Suſpicion 
kind and endearing Titles of Relation are ſunk or Reaſon; or elſe a due and proper Vigilance 
and extinguiſhed in them. Plato ꝭ propoſeth, and Caution, in order to the preſerving a ſpotlek 
by way of Remedy to this grand Inconvenience, Bed : The former kind of Jealouſy, the mot 
that the civil Laws ſhall ſupply the Defect of fooliſh, and the molt miſerable Diſcaſe of human 
natural Kindred; that all Perſons ſhall eſteem Minds *, their Community of Wives could not 
their Seniors in Age, as their Parents; their Ju- cure; and the other, being the juſt Effect of Rex 
niors, as their Children; their Equals, as their fon and Prudence, it ought by no means to have 
Brothers and Siſters. But this is a moſt idle and taken away Nor ſhall I ever be perſuaded, 


a The ſame Law is mentioned by Xenosphon, de Reb. & Leg. Lacedæ mon. b In Dzog. Laert. Zen. © Al. Thom, 
Campanell. de Civis. Solis. a Vid. Plutarch. Num. & Cat. Min. So Cato is commonly ſaid to have lent his Wie 
Marcia to Q. Hortenſius. Vid. & Lucan. Lib. ii. v. 328. * Plutarch, Solon. Comp. Mate. xxii. 25, Es. 
Lib. v. de Repub. p. 658. A. Ed. Wech. h Div. Inſtit. Lib. iii. Ch. xx. i Vid. Oppian. Cyneget, Lib. ii, 
v. 237, Cc. * Vid. Sencc. Herc. Oet. v. 233, Oc. 


— 


I do not know whence our Author has taken this Sentence, which he added in his ſecond Edition, and for which he gives 
Authority; I find it neither in Plutarch nor elſewhere. This Hiftorian only gives us a Repartee of Geradas, a Lacedemonian, by 
which he anſwers a Queſtion pu to him, What Puniſhment they would inflict on an Adulterer, if he was found in Sparta ? Pi, 
Lycurg. p. 49. C. D. p. 228. B. 

” 1 in hit New Letters againſt Maimbourg, Let. xvii. $ 5. maintains ſtrongly, © That if we follow Reaſon, 3 
« (iſtin& from Grace, and the Light of Faith, a Man need not more to ſcruple to lend his Wife than his Book, and tht 
« ithout the ridicuſous Fear of Cuckolding. Reaſon would rather adviſe a Community than Propriety of Wives.” I on, 
that here, as well as in many other Things, Men, for the Good of Society, might, by a certain Inſtinct, which prevents ue 
Uſe of Reaſon, be led to it. If Hunger and Thirſt did not often put us in mind of our Nouriſhment, we ſhould oftea forge, 
or neglect to ſatisfy that natural Neceſſity; and ſo the World might be unpeopled. In like manner, were it not for tht 
unquiet, and raging Paſſion, called Zealouſy, which always attends the Love of a Woman, the Commenyy of Women would 
be eaſily introduced, or at leaſt Husbands for the moſt part would be very careleſs of the Honour of their Wives, and eaſy v 
permit them to communicate their Favours to others ſides themſelves. Not that Reaſon would incline them to it, buttit 
contrary ; becauſe, as Men are ordinarily made, there are few that conſult, or hearken to Reaſon, ſo that they muſt be I 
to their Duty by Senſe. With Ariftippus's good Leave, as a Philoſopher (cited by Mr. Baxrr, 5 4) he had very ſuper 
and popular Ideas. If he uſed his Reaſon but a little, he might have diſcovered without Revelation, that Man is a Cera 
made for Society, and that no Society can ſubſiſt without Order, and that Community of Women (as Mr. BayYLE owns) w_ 
breed Confuſion in civil Society; ſo that Men mutt not be judged of as Beaſts, by looking upon their Propagation, 25 a Tang 
abſolutely indifferent, and as to'which every one may regulate himſelf only according to his own Fancy. In his Cate, 4 
certain, that a Woman ought to be a Common Good, as the Water of a River; and ſo it would be a ſordid Paſſion to be l 

leaſed, that another ſhould quench his Thirſt at the ſame Spring. But fince, by God's Appointment, Man ought 70 propre. 

is Kind in a Manner worthy a reaſonable and ſociable Creature, Jealouſy in itſelf, and reduced to its juſt Bounds, 13 — 

more unjuſt nor unreaſonable, than the Inclination which leads both Sexes to join together: and we may ſay, that "u_ 
hath wiſely put into Men that Delicacy, as a faithful Guardian of the Chaſtity of Women, which ſeveral Hucbands .. 
diſpenſe with, and be very careleſs about. All that is meant, is this, when a Woman is unfaichful to her Husband, without , 
juſt Cauſe from him, Reaſon requires, that he comfort himſelf, and ſay with the Comedian, 


Hf my Wife deceive me, fhe ſhall lament it ; 
Je done no Wrong, and can't repent it, 
They'll call me Fool not to revenge it. 


But I ſhould be hardy to haften my End, 1 
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that to lay all Poſſeſſions in common, and to give Thus Ceſar tells us of Arioviſtus's two Wives 
each Man the Privilege of calling every Thing choſen out of different Nations. 
his own, is the ſureſt Method of preſerving Peace The Grecians, according to their regular Frame 
and Friendſhip in the World. Every one muſt in- and Conſtitution, admitted but of one Wife; yet 
deed acknowledge, that it is much more for the we find in one of the Athenian Decrees an Ex- 
ublick Benefit to have a State filled with healthy ception to this purpoſe, That to increaſe the Num- 
and vigorous, than with diſeaſed and weakly Sub- ber of Men, at preſent deficient, it ſhall be lawful for 
jets; and, at the ſame time, that the Parents any Perſon to have Children by another Woman, be- 
Conſtitution hath a conſiderable Influence on the des her that is, in a more ſtrict Senſe, his Wife *. 
Child's. Yet, did this Rule hold true more ge- And hence Atheneus * urging the Improbabi- 
nerally than it doth, it were by no means worthy lity of the common Story, that Socrates had two 
of ſo high Regard, as that, in conſideration of it, Wives, inaſmuch as this was contrary to the pri- 
we ſhould diſſolve the ſacred Ties of Marriage, mitive Ordinance of Cecrops, and was not object- 
and ſhake the main Foundation of all good Order ed to him by the Comedians, who handled him 
amongſt Men *. ſo reproachfully on other Occaſions ; at laſt con- 
XVI. The other kind of - Polygamy , and cludes, that if the Matter of Fact were really true, 
that which more properly claims the Name, be- it muſt proceed from a particular Order of State, 
ing the Joint Relation of many Wives to one diſpenſing with the antient Strictneſs by reaſon 
Husband, hath been the Practice of many Na- of the preſent Scarcity of Subjects. In Gellius v, 
tions in antient and in modern Time. The among the ſeveral Cauſes alledged, why Euripides 
Moſaical Law was ſo far from forbidding this ſhould get the Title of the Yoman-Hater, this is 
Cuſtom, that it ſeems, in ſeveral Places, to op brought as one, that he had two Wives together 
port it. And GOD, by the Prophet Na- (the Athenian Government at that time allowing it) 
than, reckons amongſt the peculiar Favours and who made him quite weary of Matrimony, and 
Bleſſings he had beſtowed on David, that He had quite out of love with the Sex. Amongſt the 
given him his Maſter's Wives into his Boſom *. Spartans, we find in Herodotus", that when 
Mr. Selden © aſſures us, that the Jews eſteemed their King Anaxandrides refuſed to put away 
it lawful for a Man to marry as many Wives as his Wife, on the account of renal, he was 
he pleaſed, provided he could maintain them, compelled by the Authority of the Ephori, to ad- 
and yield a Supply in all things anſwerable to mit another to his Bed, who did not lie under 
their Relation. Yet it was the Advice of their the ſame Imperfection. Every Body knows, 
ſageſt Rabbies, that, for the avoiding the Incon- that the Romans were content, each Man with 
veniences of Number, no Perſon ſhould exceed his ſingle Wife. Yet Suetonius v reports, that 
Four, except the King. He that acted contrary it was once in Julius Ceſar's Head, to intro- 
to this Rule, was adjudged guilty of notorious duce a Law, to give Men Licence to mar 
Impudence, and of Diſobedience to the Inſtitu- what Sort, and what Number of Wives they 
tions of his Anceſtors. The High Prieſt was al- thought fit, for the better ſtocking the Com- 
lowed one Wife at a time, though he was not monwealth. Socrates, the Eccleſiaſtical Hiſto- 
hindered from marrying another, in caſe of the rian , reports of the Emperor Valentinian, 
Death, or Divorce of his firſt. By the Prohibi- that, whilſt his Wife Severa was living, he ad- 
tion of Deuteron. xvii. 17. they were perſuaded, mitted to the ſame Honour the moſt beautiful 
that their King ought not to go beyond Eighteen. Lady Jaſtina; and publiſhed an Order through 
If the Men of their Nation lived in a yas his whole Dominions, permitting every Man to 
where Polygamy was not tolerated, they thought follow his Example; 75 have Two lawful Wives. 
© them obliged to conform; as particularly in the Paulus Diaconus gives the ſame Relation ; 
& Roman Empire, the Laws of which expreſly re- and Zonaras mentions the Emperor's two Wives 
WE ſtrained them from the Uſe of ſuch a Liberty *. though he ſays nothing of the Law enacted on 
As for the modern Jets, we are informed by Leo that Occaſion, But in as much as the other Hi- 
8 Mutinenfis s, That thoſe of them who live in the ſtorians, Ammianus, Zozimus, and Oraſius, toge- 
Eaſt, till keep up their antient Practice of Polygamy; ther with the Chriſtian Fathers, who ſo often 


WS whereas in Germany they are not allowed this Privi- diſcuſs the 


eee, and in Italy very rarely; and only in caſe a 
ln hath lived with his preſent Wife many Years 
bout Iſſue *. 

= Tacitus * obſerves of the antient Germans; 
q are almoſt the only People amongſt the Barba- 


ueſtions concerning Matrim 
are oe I Sg in this Point, 3 
concludes the double Marriage of Valentinian, 
and the Law in Juſtification of it, to be perfect 
Forgeries. 


Mehomet in his new Inſtitution allowed of 


ais, who are contented with ſingle Marriages. In- Polygamy ; craftily accommodating his Doctrines 
a ſome few Perſons of extraordinary Merit are ad- to the Temper of the People, whom he intend- 
ed to the Favour of more Ladies than one; but ed to deceive. For as the Force of Love is 
en they are courted to this Liberty, not out of Luſt, ſtronger in the Men of thoſe Eaſtern Parts, ſo 


= pon account of their fingular Virtues and Worth. the Women, either by their natural Genius, or 
the Argument which ſome are not aſhamed to bring from our Ways of promoting the Breed in H I 
* andalous to deſerve a Refutation. Add Ariſtotle's Diſcourſe againſt Pla, oi. this Sabi, Polit ii. A 5 It 6s —_—_— 
ng of his in the ſame Work, Lib. vii. Ch. xvi. For Perſons ho are truly and properly Man and Wife, to ſeek powrrd 
e, and another Bed, ought to be reckoned amongſt the viliſt and moſt infamous of Offenders. d Vid. Gros. Lib i, 
. 59. © See Deuteron. xxi. 1 5 xvii. 16, 17, & c. Ambroſii, p, Gratian. Carſ. xxxii 1 I 
l. ili. vii. d 2 Sam. xii. 8. De Uxore Heibraic, Lib. i. Ch. ix. f Lib. viii. C. de Jud. . Auk 
en. 4 J. N. & G. v. Ch. vi. s De Rit. Hebraic. P. iv. Ch. ii. 5 2. Here Mr. Se/d:n obſer ; 
in the firſt Edition was added, Induliu tamen Romani Pontificis impetrato, Vet not without procuring the Indul ence or D; C 
. penlation of the Pope; which Words are omitted in the Paris Edit. 1635. i De B. 6 Lib. i. Ch. fi Not »o 
zo Laert. Socrat. Lib. ii. $ 26. i Lib. xiii. Ch. i. m Lib. xv. 6 * Terpfichore p. l 0 Fd. J 
ph. Vid. Potter Arel gol. Gre. Lib. iv. Ch. xi. p 9% fn. * Vid. Gd Lib. v. Tit. v. Lib. i. te Inceft. Nag. & 
P Ch. Iii. 


| {| d. iv, Tit. Þ . . : HH . n . . . . . 
* 5 145 . = C. ad Lig. Jul. de Adult. 4 Lib. iv. Ch. xxvi. Lib. xi. * Tom. iv. 
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1 Tacit, d Mor. Grm. Ch. Till. 
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by the Power of Education, live in ſuch per- 
fect Subjection to their Husbands, that their 
Jealouſies and Quarrels are ſeldom conſiderable 
enough to diſturb the Peace and Union of the 
Family. Yet the wealthier Men ſhut up their 
Wives in ſeparate Houſes, or confine them to 
diſtinct Towns, to prevent Diſſenſion *. Boc- 
caline ® will have this Indulgence to have 
been a Device, to diſpoſe Men the better for a 
Life of Slavery ; whilſt dividing their Riches a- 
mongſt ſo large a Progeny, they muſt continually 
grow weaker, and more abſolutely at the Com- 
mand of the Government. A Thought very in- 
genious indeed, and of refined Policy; and ſuch 
as probably never entered into Mahomet's Head, 
who died ſo long a Time before the Eſtabliſh- 
ment of the Turkiſþ Tyranny and Empire. As 
for the Judians, Travellers inform us, that the 
chief Reaſon why ſeveral of their Princes have 
refuſed to embrace the Chriſtian Faith, hath been 
becauſe, amongſt other Conditions, it was re- 
quired of them, to admit no more than one Wo- 
man to their Bed *. 

XVII. Whether or no this Practice be repug- 
nant to the Law of Nature, is a Point not ful- 
ly ſettled amongſt the Learned. It ſhall be our 
Buſineſs to propoſe fairly the Arguments on both 
Sides, leaving the deciſive Judgment to be paſſed 
by the Reader. Thoſe then, who maintain Pe- 
lygamy, as we now underſtand it, to be in itſelf 
agreeable to natural Law, argue in this Manner : 
The regular End of Matrimony, that is, the 
“ Certainty of Off-ſpring, and the Benefit of 
« mutual Aſſiſtance, is as well anſwered under 
< theſe Allowances, as under the ſtricteſt Con- 
„ finement. It is an idle Objection, which ſome 
cc make, That at this rate the conjugal Faith will 
* not be reciprocal, a Condition which Reaſon itſelf 
& requires as eſſentially neceſſary to every Covenant. 
& For mutual Faith doth by no means ſuppoſe, 
«© that the Performances on each Side muſt needs 
* beequal. Nor doth the true Intent of Matri- 
& mony demand, that the Man ſhould confine 
* his Deſires ſo ſtraitly as the Woman. The 
© Reaſon why one Woman ought to take up with 
one Man, being the great Danger of the Un- 
« certainty of Iſſue; which Hindrance doth not 
e lie in the Way of the other Sex. Yet is not 
« the Husband leſs obliged to make good his 
„ Faith to every Wife; which Performance con- 
c ſiſts in the yielding her all due conjugal Help, 
„ Kindneſs, and Support. As for the main End 
of Marriage, the obtaining of Children, one 
« Man is, in this reſpect, equal to many Wo- 
« men; at leaſt to ſuch as are Moderate and Vir- 
* tuous © And therefore it is chiefly Luſt and 


nyſ. Godofred. (ad Lib. I. Tit. ix. Lib. vii. C. de Judzis, &c.) will be found, upon Examination, very flight and trivial. . 


* 


„ Intemperance which makes Wom 
« to Polygamy. Indeed, if a Wife, at '0 averſe 
Contract with her Husband, binds him 3 _ 
Engagement to admit no Partners with h * 
„his Bed, (as Laban bound Jacob in Bchalp o 
* his Daughters) ſuch a Covenant is faithf 1. 
* to be performed. Where no ſuch Conditi 
is made, there the Wife ought to reſt Pg 
« with a competent Share in the TP may, 
„Nor doth ſhe, in this Caſe, ſuffer any lie ; 
for ſhe can have no more Right over her ki 
„ band's Body, than what ſhe obtained b 5 
+ Matrimonial Compact: But in that Ct — 
4 ſhe received a Right only to a Part of 
Man, and voluntarily agreed to this imperf 5 
% Poſſeſſion. And therefore ſhe hath only Re 
* ſon to complain of her Husband, when x 
e Plautus * ſays, He lets his own Field lie fallow 
“ Plough another Man's. Nor doth this Allowance 
of Polygamy, as ſome object, reduce the Wo. 
men to the Condition of Slaves. Nor is | 
any Crime, to place the weaker Sex in an in. 
ferior Degree to the ſtronger, to whom the 
owe their Defence and Support *, The Res. 
* ſons alledged on the other Side, taken from the 
* fatal Effects of Jealouſy, the Danger of Do. 
* meſtick Quarrels, the Hatred of the rival Mo. 
e thers tranſmitted to their various Race, do nc 
amount to a Proof, that Polygamy is naturally 
unlawful; but then the ſame Inconveniencs 
appear, as in all, ſo eſpecially in ſecond Nau. 
* riages, which no one will, upon this account, 
% term unlawful. Nor are the Troubles and 
„ Misfortunes of this Kind equal in all Places; 
but they are chiefly to be diſcovered in thoſs 
% Countries, where either the Women have to 
high and commanding Spirits, or the Men ty 
& low and ſervile. In many Nations the Wire 
either by their natural Diſpoſition, or by Cu 
* ſtom and Education, pay a more {tri& a 
quiet Obedience . And beſides, it is no di 
e ficult Task, for a Man of tolerable Prudzac: 
* and Diſcretion, to keep the Family-pezce + 
% monglt ſeveral Women k. a 
XVIII. Thoſe, who deny Polygamy to beagres 
able to the Lato of Nature, chiefly inſiſt on th 
Seventh Commandment in the Decalague, Ti 
ſhalt not commit Adultery ; which mult be acknow 
ledged to affect the Man, as well as the Woman 
% And therefore, ſay they, if the Prolite 
“lies on both Parties, the Husband muſt be gue 
« ty of Adultery, whenever he receives into i 
Covenant of Marriage, or into the Poſe 
“ of his Bed, another Woman, againſt the (at 
« ſent of Her, to whom he firſt plighted his T 
and gave the Power over his Body 


cc 
cc 
cc 
cc 
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1 Add. Abrah. Roger. de Bramin. P. i. Ch. xiii. & Alux. de Rhodes Itinerar. P. ii. Ch, xi. Add, News. Memriri & 
Chine. Tom. ii. Lib. iv. & WiLL. BosMan's Voyage to Guinea, Lett. xix. & Mr. Bax LE Nouvelles d Avril, 1685. 5% 
LysERus's Book, entitled, Polygamia Triumphatrix. As to the Law of Yalentinian I. mentioned above, the Prefidenl f 
son (De Jure Connubiorum, p. 239. Edit. Amfter.) ſeems to doubt of it. But the Reality of the Fact has beca R 
bliſhed with great Force, in an Article of the Biblioth. German. Tom. iii. p. 40. & /eqg, written by N. 4. Beauire: 


— — 
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CHAP. I. 


to this Argument, Antonius Mat- 

4 72 Civilian, ara, that Adultery 
cannot be committed, either by Polygamy, or be- 
en a married Man and an unmarried Wo- 
2 but only with another Man's Wife ©. 
Nor will he allow every Violation of the Mar- 
riage-Covenant to be the Sin of Adultery : For 
CGG call him an Adulterer, who maliciouſly 
orſakes his Wife, who refuſeth to give her Main- 
renance, and the like; yet ſuch a Man, without 
doubt, breaks his matrimonial F aith. He* adds, 
« Although it be unjuſt in the Husband, to 


| £ « require a ſtricter Chaſtity of his Wife, than 
2 « he practiſeth himſelf; yet this by no means 
t proves the Sin on both Sides to be equal. For 
3 « every one knows, that the Wife is, upon many 
5 $ « Accounts, obliged to a much ſeverer Degree 
» of Moderation and Purity; in regard, as well 
ce | « to the Modeſty of the Sex, as to the Danger 


« of confuſed Amours, and of a ſuppoſititious 
« Breed; as, likewiſe, to prevent the Scandal her 
« Lightneſs would bring, not only on her own 
« Family, but on the Government under which 
« ſhe lives. For if it be reckoned ſo very diſ- 
« graceful to be born of Parents, one of whom 
« is a Native, the other a Foreigner, in ſo much 
« that in moſt Countries a Name of Reproach is 
« fixed on Perſons of this motly Race; how much 
« fouler an Infamy would it prove, as well to the 
« whole State, as to particular Men, ſhould it be 
« left uncertain, whether the Subjects are born in 
« Adultery, or in lawful Marriage ? In Leviticus 
« Adultery is defined, The coming to anotber Man's 
« Wife, the polluting another Man's Bed. Nor can 
« jt, on any Account, appear 8 that a 
« Law againſt Adultery, directed to a People 
« who actually uſed Polygamy, ſhould forbid this 
Practice, without declaring as much in * ex- 
« preſs Words. Thofe Expreſſions of Holy 
BS <« Scripture ©, and of the * primitive Fathers“, 
no d. « which ſeem to make the coveting, or deſiring 
rudeace another Man's Wife, to be Adultery, are to be 


Deace & g underſtood in the ſame Senfe, as when he that 
; hates his Brother®, is ſtiled a Murderer,” 
be agree Others chooſe to anſwer thus,“ The Com- 
t on the e mandment alledged doth indeed bind Men, as 
rue, Tin « well as Women: And therefore for one Huſ- 
' acknow- band to diſhonour another's Bed, is no leſs ſinful, 
Won « than for a Wife to defile the Bed of her pro- 
onions « per Huſband, But then Polygamy doth not make 
ſt be gi the Huſband guilty of this Treſpaſs againſt his 
s into we Neighbour. It is true, if in the original Con- 
Pott tract between the Parties it was expreſly pro- 
1 (4 (or RS © vided, that the Man ſhould transfer the whole 


Power over his Body to the Woman, then in 
BE *© caſe he brings an Uſurper to her Bed, whether 
under the Name of an Harlot, or of a Wife, 
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* mer Matrimony !: But we have no ſuch Charge 
* of Perjury to lay againſt him, if, at the firſt 
% Marriage, he reſerved to himſelf the Liberty of 
adding a ſecond Conſort, as a Partner to her 
„ whom he then received. Nor can he be ſaid 
& to defraud her, inaſmuch as he bargained to al- 
% low her only a Share in himſelf.” To this it 
is reply*d, That we muſt not ſuppoſe the Woman 
wonld thus conſent to her own Loſs and Injury, unleſs 
either compelled by Force, or Fear, or moved by Weak 
neſs and Defeft of Fudgment ; neither of which 
Cauſes are able to found a Right in the Man. But 
the Aſſertors of the other Opinion will not grant, 
that there is any Injury in the preſent Caſe, <* All 
the Right and Title, ſay they, that one Perſon 
can have to the Body of another, muſt ariſe 
© from Covenant, and from the Conſent of that 
other Party. And, conſequently, if ſo much 
be performed, as was fairly covenanted for, 
there ought to be no Complaint of injurious 
„Dealing. It is no good Confequence to ſay, 
« that becauſe, in juſt and true Matrimony, the 
* Huſband receives the full and perfect Poſſeſ- 
&« ſion of the Wife; therefore the Wife obtains 
„the ſame abſolute Title to the Huſband. Nor 
will ſuch an unequal Covenant prejudice the 
natural Equality of Mankind. For to ſalve 
this, it is not neceffary, that the mutual Per— 
« formances amongſt all Perſons ſhould be ex- 
« actly alike: If fo, it would be repugnant to 
« the Law of Nature, that one Man ſhould be 
born a Prince, another a Subject, and both by 
virtue of an antecedent human Covenant, not 
* made by themſelves, but by others. Will any 
one be fo extravagant as to maintain, that it is 
% a Breach of natural Equality, unleſs the Wife 
ebe allowed her Turn of Governing, as well as 
* the Huſband? And there is the ſame Difference 
*« obſervable in the Care of the common Off- 
<* ſpring: How little Trouble doth this bring 
* to the Father, in compariſon to the grievous 
« Pains undergone by the Mother? Would it 
not be a moſt ridiculous Propoſal, for the Wo- 
«© men of State to deſire a Part in the ſupreme 
* Adminiſtration? And yet we muſt not ſay, 
That the Men are guilty of Injury and Tyran- 
ny for excluding the fair Sex from this honour- 
able Privilege. Should any People be of ſuch 
%a Temper, as to deſire the Eſtabliſhment of a 
* ſtricter Government (which the bolder Patrons 
of Liberty are wont to call, the Treatment of 
Slaves) if they too freely indulge the Reins to 
ce the new Power, they act fooliſhly, and tranſgreſs 
that ruling Prudence, which is the beſt-loved 
* Siſter of natural Law. So that to commiſerate 
* the Condition of the Wives in Turky, Sc. is as 
** abſurd and impertinent, as to beſtow our Pity 


cc 


nbit, C WE © he certainly violates his Faith given in the for- „on Huſbandmen and Artificers, and condoling 
ae of C * 
N D. 4 | * De Crimin. ad L. Jul. de Adulter. Ch. i. { 13. d S. xii. eLib. vi. 5 2. D. 5. te. d Levit. xviii. 20. xx. 10. 
ae dee. v. 28. Produced by Gratian, Ch. iii, iv, & i. Quæſt. iv. Cauſ. xxxii. & Ch. v. Quæſt. vi. Cauſ. eadem. C. iv, x. 
9. od L. } De eo gui cognov. Conſanguin. LUxor. ſux. 1 Jehn iii. 15. 
be fate — * 
e, . ' So the Digeſts ſpeak, Periniguum widetur «ſe, ut pudicitiam wir ab uxore exigat, quam ipſe non exhibeat. Lib. xlviii. Tit, v. A2 
Act h. HS tg. 7ul. de adulteriis coercendis, Leg. xiii. $5. What the Lawyers ſay here regards only the Caſe where the Huſband makes a 
ab) "SS Handle of the Wife's Infidelity, to keep a Part of the Portion which ſhe brought him, See above, Lib. v. Ch. xi. G 6. Nore 6. 
urged W e * Not only this: There are, in the Old Teſtament, Things which plainly ſuppoſe that Gop allowed of Polygamy. Whence 
| 11:vi2. © RS there ariſes an invincible Argument, which, in my Opinion, can never be anſwered by thoſe, who aſſert, that it is a Thing abſo- 
Je ſome b. lately Evil, and unlawful in itſelf. See what I have ſaid upon Grotius, Lib. i. Ch i. 5 17, Note z. | 
take c of the Paſſages here quoted, the laſt is nothing to the Purpoſe, nor are the otners founded upon the Words of JESUS Cnrts'r 
Win queſtion. Indeed there is another Place, where St. Gregory makes uſe of it, Cauſ. xxxii. Queſt. v. Can. xiii, Ihe Fathers of 
oe Church, founding themſelves upon figurative, and improper Expreſſions, have confounded the Ideas of Adultery, Fornication, and 
WI Crcubinage. See M. Thomas1vs's Diſſertation De Concubinatu, F 19 & egg. As for the Reſt, what our Author here lays, is 

Meni us own, though he gives it as taken from Anton. Matih æ us, whoſe Sentiments he recites. 

1683 + Upon this Footing, the Roman Law which forbid Polygamy, ſhould, alſo, have regarded the Commerce ofa married Man with 
Pref Maid as Adultery. Mr. Thomasws ( Juriſp. Divin. Lib. iii. Ch. iii. 5 97. And Fundament. Tur. Nat. & Gent, ibid. 5 31. ) 
bas bel ays, upon this Subject, That the Romans held, in this ReſpeR, the ſame Opinion with the Oriental Nations, though they did not 

705 ollow the Principle upon which it was founded. 
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576 Of Matrimony, 
: « avoiding Fornication : which End 
the ſame Degree, to the Man and to the Wo 


with them, that they ſhould be ſo unfortunate, 
« 25 to live in more uneaſy Circumſtances, than 
« the Nobility. The Reaſon why a Huſband 
e cannot honeſtly admit another Man to partake 
4 of his Bed, is built upon a different Bottom. 
« On the Whole it may be concluded, that a Wo- 
e man lies under no reſtraint of Conſcience, from 
<« agreeing, to this kind of Matrimony, in a Coun- 
« try where the Practice is publickly received. 
« Eſpecially, ſince if it were in any degree Vici- 
e ous, yet the bare Force of the weaker Sex could 
* never prevail to the beating down a publick 
e Cuſtom 3 nor would all of them join in the 
«© Attempt: Some being ever more kind and 
friendly than others, and more unwilling to en- 
« gage againſt the Men*, The Example of the 
« Heathens, and of the Mahometans (who are al- 
« lowed four Wives, and as many Concubines as 
& as they can maintain) may indeed be of no great 
« Force in the Argument; becaule it appears, 
e that thoſe People are guilty of many Viola- 
<« tions of the Law of Nature; but the Poly- 
* gamy of the Fathers, under the old Covenant, 
« js a Reaſon, that ingenuous Men muſt confeſs 
« to be unanſwerable. As to the Saying of the 
« Apoſtle, 1 Cer. vii. 4. it doth not ſeem to reach 
« the primary Deſign and Uſe of Matrimony, 
« but only the ſecondary and indirect End, 7he 


a Jſaiah iv. 1, b Genef. xxix. 29. Deut. xxi. 15. Eftherii. 17. Cant. vi. 7, 8. 


Book VI. 
belonging, in 


man, Humanity and Equity enjoin 
„ ſame Proviſion ſhould, in this Ref , be 

„ for both Parties; and then it follows. * 
« Huſband ought not to deny his Wife con de 
4 Favours”. 4 9 communicating dn Pr 
« yours to others beſides her, doth . 
e to be forbidden.“ en 

XIX. However it be, this is very c 

certain, that the moſt decent, the 2 
and the moſt peaceable Way of Wedding is * 
one to live contented with one. This then is vil. 
out all doubt, to be eſteemed the higheſt, and the 
moſt perfect kind of Matrimony; and the Lay 
and Conditions of it are moſt religiouſly to be 
ſerved, as well by the Huſband, as the Wife3+; 
It is worth remarking, that where ſeveral Wiye, 
are allowed to one Man, he ſeldom fails to ſingle 
out a Beloved, whom, in all Reſpects, he prefer, 
to the reſt*®, Thus Nature itſelf ſeems, out of 
Multitude, to lead us into Unity, *Tis a wif 
Obſervation that of Saluſt *, The Relation, ſays he 
of a Son-in-Law, is but ſlightly eſteemed amongſt the 
Numidians, and the Moors 7 : And the Reaſn j; 
becauſe they marry each as many Wives, as they think 
agreeable to their Fortune and Grandeur ; ſome in, 
ſome more, and their Princes with a far wider Ii. 


that the 


Add here what I have ſaid upon Grotias, Lib. ii. Ch. v. F 2. Note 7. towards the End. 

1 Mr. Derham, in his Phy/ico-Theologia, Lib. iv. Ch. x. endeavours to prove Polygamy unlawful for this Reaſon ; that there an 
more Males born than Females. But to draw any Conſequence from hence, 1/. We ſhould not only have conſtant and certzin 
Obſervation of ſuch a Proportion in a few Places only, but through all the Countries in the World ; 
where the Caſe happens otherwiſe, this Proof falls immediately to the Ground, fince the Foundations of the Law of Nature mul. 
be every where the ſame. 245, Suppoſing the Fact well proved, and univerſal, the Conſequence would be far from being de. 
monſtrable : For it is neither true nor neceſſary, that all the Males who are born, marry. There are many who never concen 
themſelves about it. And, perhaps, the Number of Males, who die before they come to age, or unmarried, exceeds that of the 
Females. It is even confeſſed, That Men are more expoſed to be killed in War than Women, to periſh at Sea, or be deſiroyed by alu 
dangerous Accidents. Moreover, it is ſuppoſed unjuſtly, that all choſe who are at Liberty to take ſeveral Wives would doit 
many Reaſons may hinder them to avoid certain Inconveniences. If they paſs over theſe, it only proves, that the Thing is ſubjet 


to Abuſe as well as many others. 
3 Euripid. Andromach. v. 464, c. 

Odd mor av d. uh 
Aixls iu ic fru 
Od vH Kl 
Eger paty ox, 
Bvomei; Te Nag. 
Ta pic jack Sepyirw 904; yaw; 
Aro 5 va D. 


Iſacrates Nicol. p. 59, 60. Edit. Pariſ. “ I cannot but greatly condemn thoſe, who, having entered upon a married State for tiei 1 
„ whole Life, neglect afterwards to ſtand to the Agreement; but, giving a Looſe to their Ple 
«© whom they expect nothing but Kindneſs and Comfort. In other mE they are wont to practiſe Juſtice and Honeſty, a 

yet make no ſcruple to violate the nuptial Contract, which ought to 

* more ſacred Obligation, and of nearer and more important Concern.”” Theſe Diviſions, whether among ſeveral Wives, or tber 
Children, are indeed very great Inconveniences, and ſuch as may well juſtify the civil Laws in forbidding Po/ygamy. But yet tit 
are not abſolutely unavoidable. As for what regards the Children in particular, the Thing is as much to be apprehended, ai 
as frequent, between thoſe of different Beds, 7. e. When a Man has Children by different Wives after one another. Beides, * 
muſt not judge, as we do, of the Temper of thoſe Women who live in a Country where Polygamy is forbid by the Humour of ud 
who live where it is allowed. The latter bear their Condition much more eaſily than the former. 


4 Plaut. Mercat. AR. v. Sc. i. v. 8. 
Nam uxor contenta eft, guæ bona eft, uno viro; 
Qui minus vir und uxore contentus ſiet ? 


nn. 
Of 


for if there be only one 


Ne'er will I commend 

More Beds, more Wives than one; nor Children curs'd _ 
With double Mothers, Banes and Plagues of Life. 

Let each good Man poſleſs his fingle Bride, | F 
And the Intruſion of a Rival Dame. WM 


aſures, injure thoſe dear Partners, from 


much more ſtrictly obſerved than all others, as it ad 


- * * 5 We 7 
- | » <A Jy of &— » ta q 
4 — XY 4 "P 4 a a | 4 
Fre a 


A good Wife is contented with one Huſband, 
And why ſhould not an Huſband with one Wife? 


Plutarch. de Præcept. Conjugal. © They ſay, that a Cat, upon ſmelling certain Eſſences or Perfumes, is driven to Mzdneb 


Did the ſame Effect hold in Women, ought not Men to abſtain from uſing ſuch Perfumes, rather than cauſe ſo great Misforms 
for the Sake of a worthleſs Pleaſure? Why, the Diſhoneſty of a Huſband is as likely a Means to throw his Wife into by 
traction, as the moſt offenſive Smell could be: And, conſequently, it is moſt unjuſt, on the Account of an idle Satisfadtion, “ 
bring ſo grievous Affliction on an innocent Perſon ; and not rather to preſerve the nuptial Bed uncommunicated and unite 
5 Clytemneflra in Eurip. Electra, v. 1035, &c. 
Mu'por = S, yuvarxes, Bu as Neyw' 
Ora d ,x -. rd, a (acepr av Toa, 
T avgo Terwox; Nxlpe puproVas Yds 
Turn v ava, x aripor Hlao9a Pins, 
Kaur, i nur d Ne, Metpmpuveras, 
Oi airin rw I, & x29" dee xaxa;. ne 
6s Soluft's Words are, Etiam antea Fugurthe filia Boccho nupſerat. Verum ea nceſfituds apud Numidas, Mauroſque liv 4 
quia finguli pro opibus, quiſque quam plurimas uxores, denas alii, plures alii habent, ſed reges eo amplius, Ita animus multitudine c 
bitur, nullam pro ſocia obtinet, pariter omnes viles ſunt. In Bell. Jugurth. Ch. Ixxxii. 
7 Claudian de Belle Gildon, v. 442. makes this Reflection on the ſame People of Africa : 


——-— —A thouſand nuptial Bands they wear, 
Blood is no Union, nor their Race their Care ; 
But Love expires in Number. 


Women are Fools: "tis own'd ; and by a Woman: 
But when Men take Advantage of the Folly, 
Slight home, and ſcout — for lawleſs Love; 
No wonder if the Dames return the Wrong, 

Seek out new Mates, and practiſe as they're taught, 


— Connubia mille: 
Non illis generis nexus, non pignora Cure ; 
Sed numero languet fietas. 


7 


CHAP. I. 
'  &'bus the Mind is divided and diſtracted with 
I all are deſpiſed, becauſe all cannot be 


loved®*. 
: Grutius * aſſigns theſe Reaſons for the Re- 


| f ſnole Marriage among * Chriſtians ; 
cept W e een erſelf entirely on the Huſ- 
hand, may receive the equal return of his whole Heart 
and Ahection * That the Family Affairs may be car- 
"ied on with more regularity under a ſingle Miſtreſs ; 
and that many Mothers may not create Feuds and 
Anrrels amongſt the Children. To which we may 
=. | that after the ſufficient Multiplication of Man- 


adde 5 
ind, Polygamy ought, amongſt all Nations of to- 
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being diſſolved; and, conſequently, Whether Di 
vorces be, by the ſame Law, allowable ? And here 
we ſhall take the ſame Courſe as before, to lay 
down the Streſs of what both Parties urge upon 
the Point, leaving the conſiderate Reader to paſs 
Judgment for himſelf, Firſt of all, it is 22 
for granted, that according to the common Na- 
ture of Covenants, one Party cannot recede, un- 
leſs the other hath either broken the Agreement, 
or elſe yielded his Conſent to this Releaſe. It will 
therefore be repugnant to the Law of Nature 
for either of the married Couple to depart from 
the other unconſenting, only for the Improve- 


- \-rable Civility, to be reſtrained on this politick ment of Condition, or Satisfaction of Humour, 
b. Account, that by too great a Number of Chil- without being able to alledge any Breach of the 
n ren the nobler Family muſt in time be reduced matrimonial Pact on the other's Side. Nor, can 
= to Poverty, the meaner to Beggary, and the the“ Indulgence of the Roman Law *, in ſome 
ple $/2te opprefſed with an idle Swarm of baſer Po- Cafes of Partnerſhip, be brought to juſtify a De- 
ers pulacy : which if not prevented and thrown off ſertion of this Kind. For, beſides that the relin- 
of {as it cannot always be) will at length overturn quiſhed Party is moſt certainly endamaged + ; an 
viſe n Order and Government, and ſink the Com- Union entered into upon account of Gain, may 
he, monwealth under its own Weight ©. We are told much more eaſily admit of Separation, than this 
the that the Turks themſelves, in the Point of Mar- moſt ſtrict and ſacred Tie between Man and 
| th, ringe, do not now take the ſame Liberty as they Wife. For in Marriage the Parties acquire a 
bink formerly uſed, and as their Law allows: The Right over the Bodies of each other, which 
ten, Cauſe of which Alteration is, not perhaps ſo much ought not, on either Side, to be taken from them 
L- the Increaſe of beftial Luſt amongſt them, as their againſt their Will. And indeed, though there 


Experiences of the Inconveniences and Miſchiefs 
attending Polygamy. 

XX. Another Controverſy, no leſs warmly 
managed, is, Whether Matrimony, by the Law of 
Nature, be a Society, or Partnerſhip, capable of 


Jo the ſame Purpoſe 4mm. Marcellinus (Lib. xxiii. Ch. xii.) 


ſhould be a mutual Conſent of the Parties, yet 
it would be both indecent and unſate to allow 
the Diſſolving of Marriage, without very weigh- 
ty Caufe : In as much as this Liberty of frequent 
Divorces muſt exceedingly ſhock the Strength, 

4 E and 


ſpeaks of the Parthians, Their Affectijf grows cool and lan- 


re muſt guid, j the unbounded Variety they make uſe of in their Pleaſures. » De Verit. Rel. Chriſt. Procop. Hift. Vandal. Lib ii. Be Ye 
ng be. concerned for your Children, ſay the Barbarians, ach are chained to the Neceſſity of a fingle Bed: As for Us, who, if we pleaſe, can 
8 have Fifty Brides together, we are in no fear 4 awanting Poſterity. Europ. Androm. wv. 177, Ec. © It is a moſt barbarous 
t of the Way which the People of Angola in 4frick uſe, to get rid of their vaſt Stock of Men, occaſioned by Polygamy, when they ſell 
16 their ſuperfluous Numbers to the Americans for Slaves. « Digelt. Lib. xvii. Tit. ii. Lib. xiv. pro Socio. 


i 


! We may here add the Reflections of the famous Mr. Bay LE, in his New- Letters upon the Occaſion of F. Maimbourg's cri- 
tical Hiſtory of Calviniſm. It is certain from, the Experience of all Countries, where Po/ygamy is allowed, that the Peace of 


| ji Families is not ſo great in them, as among Chriſtians, And as for thoſe Banterers, that would have Women to be taken upon trial, 


s . and if Men did not like them, leave them: I anſwer them, That if this Liberty were permitted Huſbands only, it would be un- 
jet; and if it were granted to both Sides, the Huſbands would be catched ; for when = would keep to their firſt Market, their 
Wife would not agree to it, and ſo _ would ſee themſelves obliged to leave Things as they were, to avoid greater Trouble 
As a Servant never does his beſt but for two or three of the firſt Weeks, ſo it would be in the Service of new Huſbands. who 
aks Wives upon trial. Women would not paſs all their youthful Days in ſuch Trials. This being ſo, our Banterers would get 
* ſo little by it, that they would find it the ſhorteſt and beſt Way to keep to the Chriſtian Inſtitution, though there were no Command 
ite for thei from God to authorize it. Lett. xxii. 4 8 1 
rtners, See what I have ſail upon Grotizs, Lib. ii. Cap. v. F 9. Note 10. The Opinion I follow, appears to me proper to ſatisf 
onelty, v. thoſe who are willing to hear Reaſon ; or, at leaſt, to prevent thoſe of the * Opinion from he Fire, as lr — Was 4 | 
8, a5 it 80 ecrous to Morality. At the ſame Time t at Iclear thoſe innumerable Difficulties, which occur in attempting to prove, that 
yes, ot ther 8 o/gamy is eſſentially contrary to the Law of Nature; I prevent the Abuſe which may be made of this Principle, even though 
zut yet die e Civil Laws allowed of more than one Wife. I, above all, obviate the weighty Objection drawn from the Example of the 
zended, ul eriarchi, againſt which nothing ſatisfactory has been ever yet propoſed, and which I look upon as unanſwerable. Compare here 
— e — Ang loiſe, Keke wy X11, BY $5, {4 a hi py - . Piece inſerted there be the deceaſed Biſhop Burnt's, or not, is of 
mour = Conſ:quence ; we ought to conſider the Reaſons in themſelves, and with regard to the general Queſtion, ind 
= r Caſe for we Gar little Treatiſe might be compoſed. K K kay oy WOE NI 
The Words are, Sed et/i convenit, ne intra certum tempus ſocietate abeatur, & ante tempus renuncietur, poteſt rationem habere 
„atio. | 
The Liberty allowed here, by the Roman Law, proceeds ſrom the ſingular Notion which their Lawyers had emb 7 
a to Man egard to the Contract of human Society. For though, in all other Ir. they followed the Laws of Ad 88 
't Misfortw em here. Indeed, they did not deſign that @ Partner ſhould ſeparate without plauſible Reaſons ; but, provided he could 
Vife into l edge ſuch, they neither regarded the Loſs which the other Partner received by the Breach of the Society, nor Determination 
tigfaftion, b VB, the Time made by common Agreement. See the Law juſt cited, with the following, and Mr. Noopr's Commentary on 
nd unſtaitdl We Dig /. p. 383. 


Ihe very Nature and End of that Society proves, that it ought to continue a long Time; for we marry not on! 
: | hildren, but to brin them up. Now a Woman is capable of Conception, and — finds herſelf 8 A. 1 
dy $ fore a Child which is born, is able to provide for its Needs; ſo that the Husband ought to remain with her till her Children 
We frown up, and of Age to ſubſiſt, either of themſelves, or with ſuch Goods as he gives them, We ſee, that by the admira- 


; a Wiicom of the Creator, this Rule is conſtantly obſerved by the Creatures deſtitute of Reaſon. Among the 7 
1 ns and Herbs, the Society of the Male and Female remains no longer than the Time of . — of, Sue 
©. eam is ſufficient to nouriſh the Young, till they can feed upon the ſame Herbs. But as to Lions, and other Beaſts of Pre 
% leis e Eis the Dam is not able to provide for her young Ones, the Male alſo hunts for them. We may obſerve the ſame thing in al 


ds, unleſs it be tame Fowl, who live in ſuch Places as afford them plenty of Food. But though the J i 
usband and Wife continues longer than that of other Creatures, at. 4 is nothing in that Union 2 r 2 wm 
e them to remain together all their Lives, after they have brought up their Children, and put them into a Way of Livin : 
pat depends, as all voluntary Engagements do, upon the Contract of Marriage, unleſs they live in ſuch a State where the . 
Wc Laws command, that that Contract ſhould be for Life. This is taken out of Mr. Lock's Treatiſe of Government * ii 
. wm. de, Sc. See, alſe, ALcerNOON SiDNEY's Diſcourſe of Government, Ch. ii. $ 4- in fin. I own, that I ſee no- 
: Ws here — non, what is due with reſpect to the neceſſary Education of Children) which hinders our having, as to Marriage 
ud | lame liberty we have in any other Sort of Society or Convention, So that on Condition we provide for this Education, in 
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and Credit of Families; and the Grace and 
good Order of the whole Commonwealth“ 
And the ſame Reaſon will hold in Eſpouſals, 
which although no farther Progreſs hath been 
made in order to their Conſummation, yet ought 
not to be broken off by the Act and Motion of 
the Parties * contracted, unleſs ſome extraordinary 
Occaſion fall out; or ſome of thoſe Conditions are 
found defective, on the Suppoſal of which the 
Validity of the Covenant depends. Diony/ius 
Halicarnaſſeus exceedingly commends the Inſtitu- 
tion of Romulus, by which he ordered one Sort 
of Marriage 3, ſolemnized with the greateſt Ce- 
remony, to be incapable of Divorces. This Law 
(ſays the Hiſtorian) engaged the Wives * (who had 
no Refuge, nothing to truſt to in Caſe of a Rup- 
ture) to yield a ready Compliance to the Temper of 
their Husbands : And it obliged the Husbands, on 
the other Side, to uſe their Wives as a neceſſary 
Poſſeſſion, which they could not, on any account, 


throw up, or deſert. And one may reckon, among 


the chief Cauſes of the Decay and Corruption of 
the Roman State, their too frequent Practice of 
Divorces, either upon ſo ſlight Pretences, or upon 
none at all. Ammianus Marcellinus reports of 
the Saracens what ſeems very agreeable to their 
barbarous Cuſtoms. They hire Wives, ſays he *, 
to ſerve a preſent Turn: And to make ſome ſhew 
and ſemblance of Matrimony, the Woman preſents 
her Mock- Husband with a Spear and a Tent ; at the 
fixed Day, ſhe may, if ſhe pleaſeth, break up and 
ſeek a new Mate. Varenius informs us, that the 
Dutch, now and then, contract this kind of 
Marriage in 5 Japan; having liberty to releaſe 
themſelves at their leaving the Iſland. The like 
is practiſed in many other Parts of the Indies 


and the Kingdom of Perfia'. How vile doth 


the Roman Liberty appear in Juvenal ?? | 


Cur defiderio Bibulæ Sertorius ardet ? 

Si verum excutias; facies, non uxor, amatur. 
Tres rugæ ſubeant, & ſe cutis arida laxet, 
Fiant obſcuri dentes, oculique minores; 


« Vid. Val. Max. Lib. ii. Ch. ix. C 2. 


b Add. Gell. Lib. iv. Ch. iv. 


Collige ſarcinulas, dicet libertus : & ex; . 
Jam gravis es nobis, & ſzxpe emungeris . 4 
Ocyus, & propera ; ficco venit altera naſo, f 


Theſe Truths with his Example 13 
Who with his Wife is monſiroully in Ihrer 
But know him better: For I heard him "ah 
Tis not that ſhe's his Wife, but that ſh * 
Let her but have three Wrinkles in her F 
Let her Eyes leſſen, and her Skin unbrac om 
Soon you will hear the ſaucy Steward fa ly 
Pack up, with all your Trinkets, and * 
Lou grow offenſive both at Bed and Board 


Your Betters muſt be had to pleaſe my Lord 


T. DRvorx. 


For really, as Claudian obſerves, 


Femina cum ſenuit, retinet connubia parti; 
Uxoriſque decus matris reverentia penſat. 


A Matron for her fruitful Bed we praiſe: 
And the Wife's Charms the Mother s Awe repay 


And how ſcandalous was that Law of Char 
mentioned by Diodorus Siculus ', giving Libe 
to Husband, or Wife, after a Divorce, to chuſ, 
a new Partner, provided they did not pitch 11 
rene * the former ? 

eſides all this, to put away a Wife | ; 
nous in the Eyes of al the World, and party 
Woman with ſo much Reproach, that it woul! 
appear moſt Baſe and Unworthy to proceed in ſh 
ſevere a manner unleſs upon ſome extraordi 
Grounds and Provocation. And this may extend 
itſelf as well to the Buſineſs of Contracts, a 0 
the more ſolemn and perfect Marriage. Thu 
when Radigis, in Procopius *, having eſpouſed the 
celebrated Brittia, broke off the Match without 
being able to alledge any Crime on her Side; th 
Hiſtorian tells us, She, unable to bear the Sur 
dal, bent all her Thoughts and Reſolutions on N. 
venge. For Modeſty and Chaſtity are ſo bighly priul, 
and ſo nicely regarded by theſe Barbarians, that 
Woman turned off and deſerted moſt infallibly lib 


© Senec. de Benef. Lib. iii. Ch. xvi. Uh 


is now aſhamed of breaking the Nuptial Union, when ſo many Ladies of Eminence and Quality reckon their Years, not by the Nando 


Conſuls, but of Husbands ; and are divorced in hopes of marrying, and marry in hopes of being divorced P 
f Olear. Jin. Perſ. Lib. v. Ch xxii. Petrus de Valle tin. P. ii. Ep. xvii. 


Japon. Ch. xiii. 
In Were. Lib. i. v. 72, 73- Add. Martial. Lib. x. Ep. xi. 
Lib. iv. 


Lib. xix, Ch. 
. b Sat. vi. v. 141, & 
i Lib, xii, Ch, xvii. p. 83. Ed. Rhogem. * Hit, Gut 


ſome Way or other, as we judge proper, we may _—_— the Duration of the Conjugal Union by mutual Agreement, eien 
a State of Nature, or when the Civil Laws, under which we live, have determined nothing to the contrary. If there lie a 
Tnconveniencies on this Side, there ariſe, perhaps, much more conſiderable ones, from the long Duration and Perpetuity of i 
Society. After all, ſuppoſing the former one greater, this would only prove that the Thing was ſubje& to Abuſe, as well an ff 
and therefare, though it were not abſolutely bad in its own Nature, we ſhould conduct ourſelves with Caution. 

1 This would produce many Adulteries; for a Man, who in his Anger, or ſome other Paſſion, hath put away his Wie t 
a ſmall Cauſe, may be reconciled to her, when ſhe is married to another, and the Familiarity he has had with her, may & 
afford him a Means to maintain the antient Converſation in private. Beſides, were the Women left thus to the Humou # 
Inconſtancy of Men, what muſt Children ſuppoſe, when they ſee their Mothers expelled for no Cauſe, or for Trifles? And iu 
can they have any Reſpect afterward for them from whom they have received their Beings ? | 
2 This was nevertheleſs allowed among the Romans, who believing that conjugal Society was formed by the free Conſent 8 
the Parties, thought a like, though contrary, Conſent, ſufficient to diſſolve it. They called this voluntary Conſent beni r 
divortium. See Digeſt. Lib. xxiv. Tit. i. De donat. inter Vir. & Uxor, Leg. xxxii. F 10. Jaſtinian, after having himſel's 
lowed it, for certain Reaſons abſolutely forbad it. Nowell. cxxxiv Ch. xi. But the Emperor Juſtin, his Nephew and Succell, 
reſtored the antient Liberty. Newell. cxl. See Mr. NoopT's Commentary, p. 524. 

3 The Ceremony was called, Confarreation, becauſe the married Couple, after a ſolemn Sacrifice had been offered by i 
Pontiff, who had joined them with a ſet Form of Words, eat of the ſame Barley-Cake which had beefi uſed in the Sacrifice, & 
Lirsius en Tacit. Annal. Lib. iv. Ch. xvi. Mr. Dacier, upon a Paſſage of Dionyſius Halicarnaſſeus, contradicts Plutarch, 
ſays, That Romulus forbad the Women to quit their Hushands, but allowed the Men to ſend away their Wives, when they had fim 
their Children, counter feited the Keys, or committed Adultery. But this Writer was not aware that the Hiſtorian does not {peat 
Marriage in general, but only of that particular Kind, which was eſteemed Sacred on account of the Ceremonies with whid 


— 


was ſolemnized: Tad n (ſays he) rx» (for ſo the Vatican MSS. reads it) xara' rviuu; ings oving3oar avg, UC. Te 
yduu, &c. Kal vd Naurow Th yas; eres 89:79. Therefore nothing hinders but that the Law of Romulus, mentioned / 


I 


tarch, might take place, with regard to thoſe who are married in the common Manner, which they called Cozmprione, 0 tk 
See the Interpreters on the Fragments of ULy1an, Tit. ix. Briſſon, de Ritu Nuptiarum, p. 17, & ſegg. Edit. Amfier. 1. 
Marriage made by Confarreation was not indiſſolveable; as Mr. Dacier might have remembered by his own Notes upon ay 


at the Word Diffarreatio. 


+ 22 HaLtca RNASSEUS'S W 5. Tels Te dunn nas vue rag vafurds of pndigias indo; kreta, wy" 
wide tes Th TS yeyauncor» Ci rb, f TH; dy3ga; Os db, Te 1) avaPaipire NH The yon Rp. Lib. ii. P. 


Hub. 


man a Sum of Money when they dif 


Among the Turks there is a _—_— called Kabin, where the Parties mutually agree upon a fixt Time, ſecuring to the F 
iſs her. See La GutLLETTIERE, Lacadem. Anc. & Med. p. 338. Edit. Hel. 
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on, though her Virtue be really ſafe Conditions, eſpecially the chief of them, are broken 
2 — BH It — a wiſe and rational Choice on either Side, the injured Party hath the Power of 
— 1 the Daughters of Pollio and Agrippa, * ſtand- receding from the Agreement. And here we may 
© þ for the Place of Governeſs over the Veſta} venture to tike the Affirmative Part, if the Que- 


6 1 . . S 0 . 
60 Virgins the former Lady was preferred on this ſtion be put concerning the neceſſary and effen- 
b Account; becauſe her Father and Mother had tial Terms of the Contract. Thus the principal 
- « lived in a long and peaceable Marriage, without Deſign of Marriage is the procuring of Children, 
2 4e Separation; whereas Agrippa, on the other in order to the 8 which, it is requiſite, that 
Þ « Side, had filled his Family with Jealouſies and there be the neareſt and moſt familiar Communi- 
« Piſſenſions. .“ cation between Husband and Wife. And there- 
XXI. We are farther to examine, whether we fore if we regard barely the Law of Nature, ei- 
| may ap ly that to Matrimony, which holds good ther Perſon may quit and renounce the Relation, 
; in all other Covenants, that in caſe the Heads and in caſe the other prove guilty of baſe * Deſer- 
d. 4 E 2 tion, 
JEN, " 5 GER, 
:Pyus, Srkvus's Latin is, v. 252, 425, 
: Habent locum maledi&i crebræ nuptiæ, 
Mulier, guæ multis nul it, multis non placet. | | | 
Many Marriages are next to many Curſes. A Woman that marries often, diſpleaſeth often. Tacit. Ann. ii. C. Ixxxvi. 
2 St Paul — a Diſſolution of Marriage, upon this Account, 1 Cor. vii. 1 5. If an Unbeliever (either a Man or Wife of a 
Chriſtian) depart, let him depart ; a Brother, or Siſter, is not under an Obligation in ſuch a Caſe; 1. e. he is not ſo bound to 
Pays, 2 him, as either to recall him, or live without marrying. It is proper to make ſome Reflections here, from whence it will ap- 
? pear, in my Opinion, that the Words of the Apoſtle ſufficiently prove the Inference. For this End let us conſider the Connection 
ae, 5 of this Diſcourſe. Among other Queſtions propoſed to St. Paul about Marriage, the Corinthians had asked him, Whether a 
ibem $ Chriſtian married to a Ji or Heathen Wife, or a Chriſtian Woman married to a Jew or a Pagan, might not, in Conſcience, 
Chuſe ö when the other Party would not forſake their Religion, uſe, for this Reaſon, the Permiſſion of Divorce granted by the Laws? The 
on 4 1 Doubt was founded (as it appears by the Anſwer St. Paul makes, wer. 14.) upon this, That the Chriſtian Spouſe ſeemed to par- 
take, through the Strict neſs of the conjugal Union, with the erroneous and falſe Worſhip of the other, and, by that Means, con- 
S tracted a kind of Impurity. The Chriſtians, who had been converted from Judaiſin, eaſily called to mind the Example of their 
6S hei- BH Anceſtors, who, upon their Return from the Baby/oni/> Captivity, repudiated their Pagan Wives, and that by Order of E/dras, as 
ds the BS ye ſce in his Book, Ch. ix, x. This then was the State of the principal Qucſtien, with regard to which the Apoſtle decides an 
would ber, which perhaps had been propoſed to him at the ſame time, viz. Whether the Deſertion of the Jewiſh or Pagan Spouſe 
; = G%iſcngaged the Chriſtian one, and left him at liberty to betake Eimſelf to a ſecond Marriage? For there is no Foundation for St. 
d = 0 Frron's Suppoſition, who imagines the Doubt was, If the Complaiſance of the Chriſtian Wife or Husband ſhould extend fo far, 
rdinary ] as to abjure Chriſtianity rather than quit their Conſort, who inſiſted on their doing ſo. Cauſſiſcue expeſitis, quid candidatus fide fit 
Extend = infdilis, ff nolit à credente diſcedere : e contrario · jubet [ Apoliolus] /i infidelis repudiet fidelem propter fid:m 2 i, diſcedere debere 
„ a5 of = cridentem, ne conjugem pra ferat Chriflo, cui etiam anima prſiponenda «ft. Lib. i. adverſ. Jovinian. T'om. ii. pag 23. A. Edit. 


a,. 1537. [Non enim ſervituti ſubjectus eſt frater vel ſoror in ejuſmodi] Nor enim ita obligatus eft in ejeſmodi cauſſa, quaſi ver? 
Thu illi ſorvire neceſſe fit, & propter alterum interire. Comment. in hunc loc. Tom. ix. pag. 309, C. In reality, how could the 


uſed the Chriſtians think of asking St. Paul ſuch a Queſtion, unleſs we ſuppoſe them aQually inclined to apoſtatize ? Surely the Corin- 
without thians could not be ſo little inſtructed. as to be ignorant of what Jesus Cnr1sT had ſo expreſly ſaid, (Math. x. 37.) He that 
de; the lroeth Father or Mother more than me, is not worthy of me. Or what he repeats, in flronger Terms, (Luke xiv. 26.) If any Man 
de; come to me, and hate not his Father, and Mother, and Wife, and Children, and Brethren, and Siſters, yea, and his own Life alſo, he 
be Scat cannot be my Diſciple. Beſides, there is nothing in St. Paul's Anſwers, which, in the leaſt, inſinuates, that the Corinthians could be 
s on R. capable of ſo ſtrange and impious a Notion, as that which St. Zerom lays to their Charge in his Explanation. And if the Apoſtle 
ly prized had any Suſpicion of this Kind, with what Severity would he not have reproved them? He would then have ſaid, O Holiſb Co- 
1 — (ſee — iii. 1.) — — ns Jou, ſo far, as to 2 N men a . I 1 taught you ? We muſt 
y therefore neceſſarily agree, that the whole Point here is to examine, whether a Divorce, founded on Diverficy of Religion, can 
ibly loſe be ſufficient to diſſolve the nuptial Band? And in what Caſes it produces this Effect, ſo as to authorize a Chriflian — or 
n Wife to marry again, with one of their own Religion? Now this naturally leads us to a full Underſtanding of the Apoſtle's De- 
1 ciſions; and, to conclude, that when our Saviour limits the antient and extenſive Liberty of Divorce, he no way pretends to make 
xix, Ch. i Adultery, properly ſo called, the only Reaſon for diſſolving the Marriage Tie. For, 1. If ſuch were the Senſe of the Words of 
_—_ the Goſpel, what occaſion had the Corinthians to conſult St. Paul about the Matter? To do this, either they muſt have known 


nothing of what our Lord ſaid, with regard to Divorce, or St. Paul, who firſt preached the Goſpel to them, muſt have miſrepre- 
ſented the Words of Cur15T ; or they muſt have forgot them: All which Suppoſitions are deſtitute of Probability, and ſome of 
them abſurd. 2. But ſuppoſing that the Corinthians had been ſo negligent as to forget the Precept, and its true Senſe, St. Paul, 


Hilt, Gu. 


— — 

ent, cho at leaſt, both knew and remembered it. If then he believed that Jzsus Car 15T abſolutely forbad all kinds of Divorce, except in 
dere he fun $ Caſes of Adultery, he needed no more than to remind the Corinthians of the Words of their common Maſter ; fince, if the Chri- 
etui of d an Religion admits only of this Exception, all Queſtions, about every other Caſe, are ſuperfluous. The Queſtion here has nothing 
well u I in common with Adultery, as St. C Neto remarks, 'Errau9s yap dirt orc To mpayue i. In 1 ad Corinth. vii. 15. Homil. xix. 


p 350. Tom. iii. Edie. Savil. iii. In fine, the Character the Apoſtle aſſumes here, in anſwering the Queſlions propoſed to him, 
W neceſſarily ſuppoſes that our Saviour's Words include no preciſe Determination, with regard to Divorce. For, otherwiſe, Jesus 
Cuaisx would have laid down a certain Rule, and yet we find St. Paul expreſly declares, that he ſpeaks in his own Name, not 
of his Maſter's. But to the reft ſpeak I. not the Lord, ver. 12. This gives us plainly to underſtand, that the Apoſtle does nothing 


n. 
his Wie g 
r, may 

Humou ® 


but interpret a general Rule, which includes divers Excepti f which ſt judge by th ' 
10 pret a gener; which in ivers tions, of which we muſt judge e Foundation of that Rule. Now 
les? And 5 ſee no Reaſon to believe, that, in Caſe of an Affair ie Marriage, which . tr on to the Law of Nature, the Goſ. r 
ee Cone d ſhould preſcribe any thing poſitive, Every thing tends to ſhew, that IA sus CuRisr meant only (as the Celeſtial Author of a 
© bud pt W Morality the moſt conformable to the Light of Reaſon) to condemn the Abuſe which the Fews made, of the boundleſs Liberty of 
ng himſel i Divorce: A Liberty, tolerated indeed for political and wiſe Reaſons, under the Moſaic Law, where God acted partly as a tem- 
ind Sun poral Legiſlator. (See $ 24. Note 3. following.) Adultery is, without doubt, what is moſt contrary to the natural End of con- 
. Jugal Society. But it is not the only thing inconſiſtent with this End. The Deſertion of either of the Parties is equally repug- 
ered by + Sant, and an ec ual Violation of the Marriage Vow. It is upon this Principle that the Apoſtle, as inſpired by the Spirit of Gol 
© Sacribce, IAN and as an infallible 293 of the general Precepts of the Goſpel, declares here, that, indeed, the Difference of Religion is not 
Plut arch, w N ow a juſt Subject of Divorce, wer. 12, 13. nor has it ue thing that defiles the Character of a Chriſtian, But, adds he, the 
the vad | 7 ing is widely different, when the married Perſon, whether Few or Pagan, has themſelves occaſioned the Divorce, by the Aver- 
"es not elt : E they had to the Chriſtianity of the other Party. But if the Unbelieving depart, let him depart ; a Brother or Siſter is not under 
* unh | wy in fuch Caſes. Es Toi; Toluroig., Theſe Words inſinuate, both, that Deſertion on any other Account, as well as Difference of 
Sc. 1a f eligion, which produces the ſame Effect, and may be _ to other Cauſes. The Effect is, That the Brother or Sifler are no longer 
* "ed by fy | _ that is to ſay, That they are free from all the Ties o Marriage. (See wer. 39.) There is no longer any Band which ſub- 
— . + , 2 is broken by the Deſertion of the other Party. And, indeed, it would be a real Slavery if the innocent Party 
2 dein | Os notwithſtanding this, look upon themſelves as engaged to live in a State of Celibacy, which might expoſe them to all 
otes upon High =. cmptations of Incontinence. (See verl. 2.) St, Chry/eflom thus explains the Word did ,, Bi ar ονα,ẽa mo Yau 
7 — 32 And he gives the Reaſon of this a little lower, becauſe, in this Caſe, the Unbeliever gives occaſion for the 
hes DO” olution - Marriage, in the ſame Manner, as if they committed Adultery. Ex- yap nun Y ae TXxpioYe, d 4 
b. il. p- b 3 ſupra. See what Theodore Bexa ſays, in a Treatiſe he has written purpoſely on the Subje& of Divorce. Itague 
n a non contentioſis Wray 20 guum ducatur à Pauls frater vel ſoror ſervituti non ſubjici, intelligi abruptum eſſe omne conjugalis 
ring to de 1 - ary” „ Nami, 75 e a e  deſertus non eft ſervituti obnoxius, 3 a lege alterius (ut idem Paulus 
Hel F 7uitur, 1 Corinth. vii, 39.) id %, ab omni eo jure, quo perſona diſertrix tum obſrictum tencbat, liberatum N. Quod fi 
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8 80 
tion, or of voluntary and obſtinate * Unkind- 
neſs, as to the Affair of the Bed. This laſt O- 
miſſion would bear an Action of Law amongſt the 
antient Fews *z and the conjugal Debt, as well as 
others, might be recovered by Proceſs in open 
Court. | 

Again, the Intent of Marriage is not only that 
we may obtain Children, but that we may obtain 
ſuch as ſhall indeed be our own On this Ac- 
count; ſays Joſephus, Moſes abſolutely forbad 
Adultery ; thinking it would be every Way 
more happy, that the Husband ſhould keep 
the Poſſeſſion of his Bed ſecure and undiſturbed, 
« and that the Production of genuine Iſſue would 
<« be alike advantageous to private Families, and 
te to the publick State.“ (Antiqu. iii. 10.) 

Nay, and after this End hath been provided 
for, every honeſt Man is willing to keep his Bed 
to himſelf, and doth not think it either decent or 
ſafe, to take Paſſengers aboard, though the Veſſel 
be firſt laden to his Deſire. Very few Huſbands 
have ſo high Notions of Courtlineſs and Com- 
plaiſance, as to be concerned at Ovid's Cenſure, 
that, 
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d Viol Bog VI 
and Violence, we can on no Pretence EY 
tue in Queſtion®. And though ie heh 
reckoned a more heinous Crime, to r 
Chaſtity thus, by main Strength and 8 ner 
to enſnare or betray it by F lattery and Char Uan 
yet the 1 is, the former indeed offers the 1 
rievo l a 
gr _ - Jury to the Wife, but the latter tg the 
It appears then, that the Reaſon why 
and wiltul Deſertion are accounted ſufficient C 
of Divorce, doth not ariſe from any —_ 
politive Law of Gop (as if theſe two Exce 00 0 
were added to that Ordinance which males ” 
Bond of Marriage perpetual) but from the 3 
mon Nature of Covenants, which is ſuch — 
when one Party hath broken the Agreement th 
other is no longer obliged to keep it. Ang th 
Force of theſe Cauſes is ſo extenſive, as to "uſt 
the injured Perſon, not only in refuſing to coal 
with the perfidious Wretch, but, likewile, in vaſſng 
to a ſecond Marriage; whatever the Canonijts ure 
to the contrary. Indeed thoſe grave Profeſiyy, 
when they are to gratify a Friend in this Point, do 


Ad ultery 


not ſcruple to find out a Way of eluding ther 
own Decrees, by declaring the former Marriage 
to have been originally null and void; an Evaſion 
_ they can ground on many plauſible Scry. 
ples“. 

But although Marriage be chiefly entered into 
upon the Deſign and Hopes of Children, yet th 
bare Inability of either Party (otherwiſe fit for x 
conjugal State) towards promoting this End, doch 
not ſeem a ſufficient Ground of Separation; in x 


Ruſticus eſt nimium, quem Ledit adultera Conjux, 
Et notos mores non ſatis urbis habet“. 


He that won't lend his Bed's a ſtingy Clown, 
Unpractis'd in the Freedom of the Town. 


It is therefore to be eſteemed a juſt Cauſe of 
Divorce, if a Wife voluntarily expoſe her Honour 
to another Man. As on the other fide, if ſhe be 
overcome by the Uſurper, in the Way of Force 


2 Vid. Plutarch. Amator. p. 769. & in Solon. p. 89. Ariflet. Oecon. Lib i. Ch. iv. Diog. Laert. in Pythag. Lac 

Ch. xxiii. Gratian. Cauſ. iii. Quæſt. v. Ch. i. G. d Vid. Selden. de Uxore Hebraica, Lib. iii. Ch. vi, 2 

Lib. iii. Ch. v. © Amor. Lib. iii. & Lib. iv. v. 37, 38. Martial, Lib. vi. Ep. xc. q 
Mz#chum Gellia non habet niſi unum, One Spark ſerves honeſt Gellia at a Time. 
Turpe eſt hoc magis, uxor «ft duorum. But her two Huſbands are a fouler Crime. 

Add. Abr. Roger de Bramin. P. 1. Ch, xiii, 4 Add. Valer. Max, Lib. vi. Ch. i. F 2. extern. Liv, Lib. xxxviii. Ch. xn. 

X:nophon in Hieron. p. 578. Lib. xlvin, Tit. v. Lib. xii. F 7. & 39. princ. D. ad L. Juliam de Adult. Alian. J. H. Lib. al 

Ch. xlvii. eLib. xi. Tit. iii. Lib. i. $3. D. de Servo Corrupto. To inveigle and perſuade is more than to force and compel, 


CO 


liber eft, ergo ſolutum eft vinculum. Cur igitur, fi continere non poteſt, matrimonii remedio, contra doctrinam of, enk 

modo W542 in Domino, &c. De Repud. & Divortiis, p. 192, 193. Edit. Genev. 1610. Ibe Verb . 
any other Senſe. For the Interpretation of St. Itrom, in the Places above quoted, ſhews that that good Father did not cott 
that St. Paul had ſaid, 8 ve de, and not as he does & &Igawras. But fer us, ſays the Apoſtle, God has called us to Pun 
i. e. to live in Peace. But this is no Way a Reaſon of what he has juſt ſaid, Ex A gy xixanxo vwas & ©:%. This ſhews, on the en 
trary, a Diſtinction, and Oppoſition. Otherwiſe St. Paul had ſaid, yg inſtead of &, as he does in giving a Reaſon for his ts 
Opinion: TI yag o!Ja;, &. See BrZA“s Notes upon this Verſe. The Apoſtle, according to his Cuſtom, returns to the Point k 
had eſtabliſhed a little higher, Yer. 12, 13. and he oppoſes, at the ſame Time, to the unjuſt Separation of the Ju, or P 
Spouſe, the Care the Chriſtian ſhould take not to imitate ſuch a Conduct. After eſtabliſhing the Right which ariſes from the le 
ſertion of one Party, he ſhews the Uſe the deſerted Party ſhould make of it, not to offend againſt any Chrittian Virtue, Jut al 
he had ſaid, Let the Jewi4 or Pagan Conſort be ready to ſeparate on account of Religion, and Obſtinacy in their Opinion: Jt 
as for you, Chriftians, be not ſo haſty, and neglect nothing in your Power to recal your Spouſes to their Duty. The Goſpel age 
with Reaſon, in this Point, that it inculcates, as much as poſſible, the Peace of Society. { Romans xii. 18.) Therefore this Real 
holds much more — with regard to ſuch as are united by Marriage. We ſhould never here come to the laſt Extremities tn 
when there is no more Hopes of Reconciliation ; and then, indeed, we become free, and impowered to remarry. But (ſayst 
Apoſtle to the Chriſtians) if by your Patience, and gentle Exhortations, you can engage the unbelieving Party to remain with ju 
or return to you, you may, perhaps, one Day incline them to reliſh Chriſtianity, and, by that Means, become the happy Autim 
of their Converſion. Fer what knoweſt thou, O Wife, whether thou Salt ſave thy Huſband, &c. (Ver. 16.) This I take to bet 
Apoſtle's Senſe, and the molt natural ConneQion of his Diſcourſe. Theſe Words can never be underſtood of the Time wid 
follows the intire and obſtinate Separation of the unbelieving Spouſe. For, in that Caſe, how could the Apoſlle give any E 
tation to Peace? Or, how could there be the leaſt 2 of converting a Perſon, whoſe Averſion to Chriſtianity was ſo obſtirat 
as to occaſion their Separation? But, if after this, the deſerting Party married again (as the Laws allowed, and the Thing, no dou 
often happened) there could be no room for any Diſpoſition to Peace. The Love of Peace, and Chriſtian Patience, have cri 
their Bounds. The Goſpel does not require us to bear every Thing, nor to bear for no End. It is in vain to endeavour to m 


tain Peace with thoſe, who live at open Emnity with us. I his is ſufficient to defend the Opinion, and & Ra ff 
t//tants in the Caſe of a wilful and malicious Deſertion. Opinion, ommon Pra 


1 It is in this Senſe the Law of the Digells is to be expounded: Perſuadere autem «ft plus quam compelli, atque cogi fi fem 
As ate. This Law, which treats of corrupting the Slave of another, has not the Senſe to which our Author applies it her 
The Sequel of the Diſcourſe evidently ſhews, there is ſome Error in the Text, M. NoovrT, with his uſual Penetration, had 
rected it thus, Perſuadere autem off plus, QUAM SUADERE: PERSUADERE ENIM EST, compellere atque cogere ſibi pateri. Cons 
in Dige/t. p. 254. So that the antient Lawyer does not here oppoſe Perſuaſion to Violence : But only explains the Meaning ofth 
Verb Perſuadere in the Præter's Edict; and ſhews that it fignifies ſomething more than /uadere, that is to ſay, an Advice cr * 
ſuaſion which has a ſtronger Effect. I wonder this learned Commentator did not know that the Baſilica manifeſtly confrm f 
ConjeQure. © For after tranſlating the Word Perſuadere, by that of ouufunuin, they thus explain the Senſe of the Woch 
Queſtion: To perſuade, is to incite or conſtrain a Perſon to do what aue would. Dun Rον⏑,ñ; i owldy d arri cn 
Lib. lx. Tit. vi. F 1. p. 185. Edit. Fabriat. We find here that the Tranſlator, dropping the Compariſon of the Senſe of the Wai 
Perſuadere with another Latin Word, is contented to expreſs the Idea it bore in the Edict, as he found it in the Original. 

T We find a remarkable Example of this, in the famous Divorce of Henry VIII. King of England. See BAT H 
of the Reformation, Book ii, 1 
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it is a Thing ſurpaſſing all human Power 

1 che Bleſhiog & Increaſe, Yet Carvi- 
1 Ruga, the firſt Man of the Romans that put 
ow his Wife (523 Years after the Building of 
5 City is reported to have taken his principal 
Motive from the Oath, which the Cenſors re- 
vired of every married Man, in this Form, Se 
habere uxorem liberorum querendorum cauſa ; That 
he engaged in that Condition on the Account of 
US x11. But the chief Point of the Controverſy 
this Head is ſtill behind, and may be thus 
dated: According to the true regular Way of 
contracting Marriage, the Wife conſents to a con- 
tant Cohabitation with the Huſband, promiſing, 
according to her beſt Strength, to aſſiſt and com- 
fort him, as well with Sweetnels of Converſe, as 
with the Participation of Buſineſs and Cares; and 
engaging farther to be guided and directed by 
him, as the Lord and Governor of the Family, 
In requital for which, the Huſband, on the other 
ſide, is obliged * to protect and detend his Wife, 
to treat her with Honeſty and Civility, and to 
pay her many other friendly Regards of the ſame 
kind. Now the Queſtion is, whether the ſignal 
and enormous Violation of theſe inferior Duties 
gives a full and fair Reaſon for a Divorce? And 
here, if we regard barely the Law of Nature, 
many venture to hold the Affirmative, For ſince 
a Father hath the Power of diſcarding an unduti- 


ful Son, who, at leaſt, in natural Conſideration, 


ſeems more nearly related to him than a Wife; 
why may not he baniſh his Wife, as a rebellious 
Member of the Family, when her Manners are 
intolerable *, and her Amendment deſperate ? Eſ- 
pecially if we reflect on the Remark of Fulgen- 
tius, that a Wife, the nearer ſhe is joined to a Man by 
the Law, the more certainly ſhe proves to him, either 


CHAP. I. Of Matrimony. | a 


the Reſpe& due to her Sex and her Relation, fo 
as to ſhew himſelf, not ſo much a kind Partner, 
as a troubleſome and vexatious Enemy, it ſhould 
ſeem very equitable, that ſhe might be relieved by 
a Divorce, 

Another Scruple immediately ariſeth upon this, 
Whether it be allowable, by the Law of Nature, 
on the Account of intolerable Manners, or of bar- 
barous Treatment, entirely to diſſolve the matri- 
monial Bond? or, Whether the other conjugal 
Duties, as the Propagation of Race, &c. may not 
{ti]] be continued, though the Cohabiting in the 
ſame Family be broken off? In as much as the 
former Covenant, bearing a Regard to Children, 
ſeems to be eſſential to Matrimony, the latter 
only additional, Thus much then is certain, that 
ſeveral Pacts may be made between the ſaid Par- 
ties, under this Condition, That in caſe one of 
them ſhould be violated, the others ſhall never- 
theleſs ſtand good. Nay, one and the ſame Pact 
may be divided into many Heads, and Proviſion 
may be made, that although one of the Heads be 
tranſgreſſed, yet the Parties ſhall proceed in per- 
forming the reſt, If the Marriage was contract- 
ed under ſuch a Form, it ſeems reaſonable, that 
the Wite, although ſhe hath, by her unpeaceable 
Carriage, forfeited her Title to a continual Coha- 
bitation, yet may ſtill lie under the Force of that 
Part of the Covenant, which obligeth her to con- 
ſult Succeſſion, But, becauſe it is by no means 
probable, that ſhe, who is unfit for the firſt of 
theſe Priviteges and Duties, ſhould, with any Con- 
venience, be admitted to the other ; that a Man 
ſhould deſire Iſſue by the ſame Woman, whom he 
is conſtrained to hate: And not rather entertain 
an abſolute Averſion to the Body, which lodgeth 
ſo froward a Gueſt : It is the common and regu- 
lar Practice for the Parties to contract, by one and 


Ch. ui Honey, by the Sweetneſs of her Temper, or Poiſon, by the ſame Agreement, for their Living together, 
. Lib. b her froward and malicious Diſpoſition ,, being really, and for their mutual Care of Poſterity: And thus 
| compel either 4 continual Comfort and Refuge, or a perpe- the two Conditions are in ſo cloſe a Manner unit» 
— © nal Plague and Torment, An honeſt Man, ſays old ed and interwoven one with the other, that in caſe 
pricabits, = Simonides, can have nothing in this World better than either be broke, both naturally fall aſunder. It 
here har 4 good Wife, nothing worſe than a bad one. On is therefore contrary to the Law of Nature, that 


10t conkder 


us to Pract, 


WE hc other hand, in caſe the Huſband treats the the Reaſon before alledged ſhould cauſe a Sepa- 
on the cr 


Wife with unreaſonable Severity, and denies her ration from Bed and Board, and yet continue ſome 


— * = * Vid. G11. Lib. iv. Ch. iii Valer Maxim. Lib. ii. Ch. i. 54. > V. Fulgent. Mythol. Lib. i. Simoniden inter Poct. Lyric. 
8, or P 8 Edit. H. Steph. p. 227. Euripid. Ort. v. 602, Cc. 

rom te Þ Bleſt is the Man, and ſweetly runs his Life 

e. Juli Where ſmiling Fortune ties the nuptial Band; 

pinion: Bt But he whom inauſpicious Hymen joins, 

3oſpel agrt N Wretched abroad muſt prove, and curs'd at home. 

+ this Rein Add. L. 7h:od. Lib. v. Tit. xvii. Lib. viii. C. de Repad. 

But (ſays 


ain with z Thus Achilles, in Homer. Il. ix. v. 340, &c. ſpeaks; 

appy Auto H , SH A peprur ddp ru. The Wiſe and Good will cheriſh and defend 

take to be Alert; imum os mis Ah, oy ix, The Partner of their Bed, their neareſt Friend; 

e Time wii ran durd p g u Gere. | Their ſecond Self. 

ve any Ex Tue Law of Turobosius and Val.txTIx1an deſerves to be recited here. Th alledge firſt, that the Marriage Bonds 
as ſo Obi I eught not to be broken without good Reaſon, in Confideration of Children, The Reafons which they mention, and for which 
ning, no dot ey allow the Uſe of that ſharp Remedy, but ſometimes neceſſary, are theſe; if an Huſband or Wife are convicted of Adultery, 
| have certall Wflaſinating, Poiſoning, or Treaſon ; if they are Forgers of Wills, Sacrilegious, Thieves of any fort, Harbourers of Robbers ; 
avour to m En Huſband has to do with a Whore in his Wife's Sight; if a Woman goes to a Feaſt with unknown Perſons, without the 


acdice, of It = * and Conſent of her Huſband, and if ſhe lies abroad without very good Reaſons, 


i 5 . or is preſent at Plays at her Pleaſure; 

| W an Huſband lays Snares for his Wife's Life, or ſhe for his; if an Huſband beats his Wife. The Words of a Law are 5 Kell 
cogi {61 fem en matrimonii difficiliorem debere efſe favor imperat liberorum. Cauſas autem repudii hac ſaluberrims lege apertius fignamus. 
applies it det wut enim fine juſta cauſa diſſolvi matrimonia juſto limite prohibemus, ita adversd nec 


3 f Mtate preſſum, vel prefſam, guamwis in fau ſſo 
en neceſſaris auxilio cupimus liberari, Si qua igitur maritum ſuum adulterum, \aut homicidam, aut veneficum, aut xe jor ae 
unn imperium aliquid molientem, wel falfitatis crimine eondemnatum invenerit, fi ſepulchrorum diſſolutorem 


ation, has G 
tert. 


IE wa 
Meaning dl ttrabentem, i Iatronem, wi latronum ſuſceptorem, vl abactorem, wel plagiarium, wel ad contemptum ſai, CHE oe pt 
Advice af le, cum impudicis mulieribus (quod maxime etiam caftas exaſpcrat ) catum incuntum, A fue vitæ veneno, aut gladio, aut alin fimili 
tly confim 4 inſdiantem, ſi /e verberibus (que ingenuis aliena unt) adficientem probaverit ; tunc repudii auxilio uti neceſſariò permittimus liber- 
f the Work m, & cauſas diſſidit legibus comprobare. Vir guaque pari fine claudetur nec ullo modo expellat jugalem, nift adulteram, &c. 
„ favors w_ aut extraneorum virorum, ſe ignorante wel nolente, convivia adpetentem, aut ihſe invito, ſine Jufla, & probabili cauſa foris ſei- 
nſe of the et pernoctantem, vel Circen s, wel theatralibus ludis, vel arenarum ſpectaculis in ipfes locis, in quibus hac adſolent celebrari, /+ prota · 
;ginal. ute, rr Cod. Lib. v. Tit. xvii, De repudiis & Judicio de moribus ſublato, Leg. viii. See, upon all this, a Collection 
11 Hi ited at Hall in Saxony, in the Year 1622, with this Title: Controverfiz circa Jura Divortiorum, &c. of which the principal 
I © 1s a Diſſertation of Mr, Bonwmrs A Jure Principis Evangelici circa Divertia, which I have often quoted, 
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582 O Matrimony. 


part of the Marriage Obligation, ſo as to hinder 
the Parties from diſpoſing of themſelves another 
way. Unleſs ſuch a Separation be enjoined only 
for a Time as a Puniſhment to obſtinate Perverſe- 
neſs, and to try, whether there is any Probability 
of Reforming*. For it is abſurd to ſay, that the 
Tie of a Covenant remains in Force, whilſt no 
Part of the Debt ariſing from that Covenant can, 
or ought to be diſcharged. And though we 
ſhould acknowledge, that the Party, who gave 
Occaſion to this Miſchief, is juſtly enough pu- 
niſhed, yet the innocent Party is, in the mean 
while, injured, ſuffering thus for the Fault of ano- 
ther, and being obliged to live in a State of Celt- 
bacy, probably inconvenient, perhaps intolera- 

le. 
Thus far then, in the Conſideration of natural 
Law, the Man and the Woman are upon the ſame 
Ground. And, for this Reaſon, Plutarch“ calls 
that Order of Romulus, sÞoJpov, very hard and ſe- 
vere, which forbad a Woman to deſert and turn 
off her Huſband, yet gave the Huſband leave to 


diſcard his Wife, either upon her poiſoning the Chil- 


dren, counterfeiting the Keys, or commilling Adul- 
tery*. Amongſt the Athenians we find either Party 
might, upon ſufficient Cauſe, ſeparate © from the 
other : Though they diſtinguiſhed theſe two Kinds 
of Divorces by different Names. For a Man to 
put away his Wife was termed new ; for a 
Woman to quit her Huſband, was arg. 
The Reaſon of this Variation in Terms is mani- 
feſt; the Woman was received into the Man's 
Family, and therefore ſhe could not properly 
Arorturtiu, ſend him away, or move him out of 
the Houſe, though ſhe might, &Toazimeuv, forſake 
him, and retire to a Place of Eaſe and Security. 
We have only this to obſerve farther, that upon 
whatever Reaſons Divorces are tolerated in a Com- 
monwealth, it is highly expedient, that the Cauſe 
be heard and approved by the proper Magiſtrate ; 
and that a Point of ſo very great Weight and 


Moment be not left to be decided by the private 


Conſcience and Diſcretion of the married Pair. 
For, the Reaſon which Bodinus offers to the con- 
trary, Becauſe this publick Way of proceeding muſt 
neceſſarily impair the Credit and Character of one of 
the Perſons, doth not ſeem to conclude with any 
Force to the Purpoſe ©. 

XXIII. With Regard to the divine Law, ei- 
ther as originally declared, or as renewed by our 
Saviour, the Difficulty is much greater. This is 
evident, the Jews thought Divorces not only per- 
mitted, but commanded (in caſe the Wife diſ- 


2 In the Life of Rom. p. 89. See Mr. Dacier's Note upon the Place. O Euripid. Andromache. v. 672, Cc. 


Whether the Man from a diſloyal Dame, 

Or the chaſte Dame from an injurious Man 

Suffers Reproach ; each finds a juſt Relief. 

Him his own Strength can vindicate ; and Her 

Parents and Friends combin'd protect from Wrong. | 
© Potter. Archeol. Gree. Lib. iv. Ch. xii. 4 De Repub. Lib. i. Ch. ii. e Aad. Plat. de LL. Lib. xi. p. 974. E. 10 
Charron de la Sageſſe, Lib. i. Ch. xlvi. Note 12. Selden de J. N. & G. Lib. v. Ch vii. De Leg. Special. p. 782 5 
Pari/. Herodbot. Lib. v. p. 190. Ed. H. Steph the whole Paſſage runs thus; Men who take Wives, being uncertain 0f 8s 
«« Fruitfulneſs, if, finding them afterwards to be Barren, they do not diſmiſs them and force them to lead a ſeparate Life, ut 
« excuſable; in as much as being won by a long Familiarity and a Courſe of mutual Love, they cannot eaſily do Vice! 
« thoſe Affections which are ſo deeply rooted in their Minds. But they who chooſe Women of known Barrenneſs, ſee ing 
« like Beaſts, to ſatisfy their luſtful Inclinations, are to be reckoned amongſt the moſt impious Offenders, as contradicting uf 
1 GOD himſelf, who hath eſtabliſhed the Laws of human Succeſſion, s Ch. L. 1. ii. 1,6. 

ib. xv. Ch. ix. * Vid. Phil. Jud. de Special. Leg. p. 789. D. Ed. Pariſ. Ant. Jud. Lib. xviii. Ch. vil. m Matth 6 

Mark vi. * Lib. ii. Ch. v. 59. o De Uxore Ebræa, Lib. iii. Ch. xxii. 


few Inſtances of this kind. For it is n 


leaſed her Huſband) b 2006 
pleaſed her Huſban the vyi;vth = 
Deuteronomy. And Archer Gen 5 apter of 
Philo Fudæus which ſeems to imply, that a2 in 
neſs was judged a ſufficient Cauſe for ap 


paration, Nor are we to doubt = po © 
Thing was frequently practiſed in that Nation 


although their ſacred and profane H.: 

more than 700 Years, have 4 „ — 
the Cuſtom to regiſter, in publick 4 5 
ters which are done according to general Uſs b l 
ſuch only as appear ſingular and extraordin : 
In Jaiabs, and Feremiah *, amongſt the > 
Ways of repreſenting and reproving the * 1 
Sins, we find Similitudes taken from a "Rr 
as an Action very well underſtood by the Vid 
Joſephus takes Notice of it, as a Thing ve jm 
uſual, and differing from the ordinary "Fc = 
Practice, that Salome, Wife to Coſtobar Prefect a 
Idumea and Gaza, ſhould ſend a Bill 0 
to her Huſband ; whereas, * regularly, 

allowable for the Woman to leave the Man un 
leſs he put her away: Excepting only one Cafe 
when the Huſband falſly reported, that his Wie 
did not prove a Virgin at their firſt Familiariry. 
here the Woman had her Choice, whether ſhe — 
ſtay, or depart; and the Huſband, if ſhe chop 
the former, was obliged to keep her*, Foſeptus 
reports the ſame of Herodias, Ariſtobulus's Daughe 
ter, the Lady who was the Subject of St. July 
Baptiſ*s Reproof *. 

Bur, that our Saviour abſolutely took away thi 
antient Liberty of Divorce, is the Judgment a 
moſt Divines; grounded on Matib. v. 32. ix, 
8, 9, Sc. Mark x. 4, 6, 12. Grotius" is of Op. 
nion, that it was, from the Beginning, moſt plea 
ing to GOD, that the Bond of Marriage ſhoull 
be perpetual ; but, whereas, by the old Covenant, 
Men were not obliged to this Striftneſs, our &. 
viour, under the new Covenant, ratified, by an a- 
preſs Law, what was before moſt agreeable to the 
divine Will. Mr, Selden's Explication * of the 
ſame Places of Scripture is to this Purpoſe: 
© There were amongſt the Jews two Sets, the 
„ Sammeans and the Hillelians, who maintained 
* contrary Notions on the Point before us. Tit 
« former aſſerted, That a Man ought not to qui 
* his Wife, unleſs upon ſome Diſcovery of Bat 
* neſs and Diſhoneſty : The latter, That ay 
“ Diſlike taken of the Woman, was enough 
* juſtify a Divorce. Our Saviour then, #4 
« Arbitrator between the two diſputing Pant 
« declares in Favour of the Sammeans; That it 


f Divorce 
It was not 


— 


This Separation of Body and Goods, which yet leaves the Tie of Marriage ſubſiſting, is unknown in the antient Ronan l. 
though the modern Canoniſts pretend to find it there. See Mr. NooprT on the Title of the D1GesT. De Diwortiis & , 
521, The Fathers of the Church, even after they began to regard ſecond Marriages as unlawful in their own Nature, - 
this Point, as well as about the Cauſes of Separation. This M. Bonum Ex ſhews, in his Diſſertation De Jure Princip. de 
\ 14. & /egg. See, alſo, the Notes of Joun BayTisTE CoTELIER in Patres Apoſtolic. Tom. i, p. 87. & /*49- Who hee 
the Deciſions of the Council of Trent for the Doctrines of the Goſpel, ; 


2 See 1 Sam. xxv. 44. ad Mr, Le CLerc's Note upon it. 


CHAP. I. 


f T ful, upon flight Pretences, to diſſolve an 
1 « 15 inſtined = G OD himſelf ; but only 
= upon the Commiſſion of foul and ſcandalous 
a « Crimes, comprehended, according to the Ge- 
e « nius of the —— Language, under the gene- 
n, « ral Term of Fornication *.'*. He adds, that 
or amongſt the moſt antient Chriſtians, Adultery 
iy was not eſteemed the only lawful Cauſe of Di- 
ed vorce: As appears from Lib. viii. C. de Repudiis, 
at. enacted by the moſt Religious of all the Emperors. 
ut Till by the Superſtition and the Corruption of 
ry, the Papal See, the Bond of Matrimony was de- 
any # {red indiffolvable during the Life? of the Par- 
e's ties. Buxtorf * hath endeavoured to make out, 
ice, RES contrary to the Current of the Zewiſh Writers, 
gar. ® that in the Words of Moſes, Deuteron. xxiv. 1, 2, 
un- 3, 4. this one Prohibition only 1s contained, 
and RES © That a Man ſpall not receive again to his Bed a 
(> of yiſße which he hath once put away : But that the 
orc RIES «© Cuſtom itſelf, of putting away Wives, is, in that 
$ Not place, neither approved by Moſes, nor plainly 
un- « condemned; but left as it were indifferent. 
Caſe, « And, ſays he, the Obſervation of our Saviour, 
Wife c that this Permiſſion was given by Moſes, be- 
rity ; c cauſe of the Hardneſs of their Hearts, ſufficiently 
would RIES © makes it appear, that the Maſaical Indulgence 
choſe WEE « doth not amount to an Approbation, but ſig- 
ephu; * « nifies only a bare Toleration, or Connivance, 
Jaugh RES © exempting from civil Puniſhment.” 
Joby N XXIV. Mr. John Milton *, provoked, as It 
EX ſhould ſeem, by the Misfortune of his own Fami- 
ray this & ly, hath, with great Pains, endeavoured to prove 
nent of RES that, even by the Principles of the Chriſtian Re- 
2, xi, {ES Vigicn?, an intolerable Diſpoſition, a Diſparity, or 
of Oh. Contrariety of Mind, is a ſufficient Reaſon for Di- 
ſt pleaþ vorce ; nay, that Perſons ſo unhappily paired are 
e ſhould indeed under an Obligation to ſeparate, We hope 
oyenant, we ſhall not ſeem tedious, if we venture to run 
out + over his chief Arguments, In the firſt Place, 
y an er. then, he lays down this Aſſertion to build upon; 
le to the God, in the firſt Ordaining of Marriage taught for 
of the = what End be did it, in Words expreſly implying the 
Purpoſe: cent and chearful Converſation of Man with Woman, 
Sets, the t comfort and refreſh him againſt the Evils of ſolita- 
jaintainel Lie: not mentioning the Purpoſe of Generation un- 
us. The RS i! afterwards ; as being but a ſecondary End in Dig- 
ot to qui © ty, though not in Neceſſity, Now this Foundation 
des + Vid. Val. Max. Lib. ix. Ch. ii. De Sponſal. & Dirt. 


That aj 
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we take to be falſe, When God was pleaſed to 
give Man a Helpmeet for him*, and afterwards 
commanded the primitive Couple to increaſe and 
multiply*, he did not hereby ordain two different 
Ends of Marriage; but the latter Words ſeem 
deſigned to deſcribe the chief Fruit ariſing (thro* 
the divine Benediction) from the mutual Afliſtance 
firſt mentioned, And indeed, if the bare Delight 
of Converſation had been the principal Intent of 
the Creator, what need was there of a Difference 
in Sex? For take away the Procreation of Off, 
ſpring, together with the Pleaſures which by the 

ppointment of Nature ſweeten and recommend 
it, and Men alone would have been more agreea- 
ble Companions, and more able Aſſiſtants to each 
other, And thus we ſee, that Boys and old Men, 
thoſe who have not felt the Paſſion of Love, and 
thoſe who are paſt it, agree in preferring the Con- 
verſe of their own Sex to all the Charms and all 
the Entertainments of the Fair. But Mr. Milton 
ſeems to dream of ſome more delicate and more 
refined Pleaſures z and frames the Idea of a Wife 
ſuitable only to the Genius of a wiſe and learned 
Huſband : He would have her able to be the 
Companion of his Studies, or to refreſh him with 
her Wit, when he comes from ſeverer Medita- 
tions, to compoſe his Cares with ſweet Diſcourſe, 
and charm away a melancholy Fit, Whereas al- 
though there is no conſidering Man, who would 
not infinitely prefer the Pleaſure of the Mind, to 
the ſhort and empty Gratifications of Senſe : Yet, 
it is ſo very difficult to find a Woman of this phi- 
loſophical and elevated Temper, that there is 
ſcarce any Man eminent for Wiſdom and Learn- 
ing, who might not ſue for a Divorce, on this Pre- 
tence. And, therefore, if there be any Perſon of 
ſo mortified a Spirit, as to think the continuing of 
his Name and Race ſo mean and worthleſs a De- 
ſign, and who feels no Pains, that the Fair only 
can cure, he ſhould, on all Accounts, be adviſed 
to lead a ſingle Life: For, it is no wonder, if 
Coldneſs and Gravity prove ſo ill Companions for 
Charms and Beauty, Laſtly, whatever the Aſ- 
ſertors of theſe Opinions pretend, it is impoſlible 
they ſhould give any other Reaſon, why the Con- 
verſation of Women was rather inſtituted as a 
Help for us, than that of Men like ourſelves ; 


© Add the excellent Diſſertation of Grotius on this Point, on 


$ | Matt, AY |} 4 In his Book of the Doctrine and Diſcipline of Divorces. © Gene. ii. 18. f Ibid. i. 28. 


enough 0 38 : 

hen, oy . * + . . i 

1g Parti, See Mr. Tromas1vs's Notes upon LaxncELoT. Hiſtit. Juris Canonic, Lib. ii. Tit. xvi. p. 949. & /eqg. 

That tm * For they built upoa this falſe Principle, That Marriage is a Sacrament. By this Means, under Pretence of Religion, the Popes 


== 3» Itis certain, 


eadeavoured to appropriate to themſelves the Cognizance of all Matrimonial Cauſes, 

. 1 J=svs CnrtsT no way pretended to act as a political Legiſlator, or to give any new Laws with regard to 
Prxorce or Polygamy. He had expreſsly declared ¶ Matth. v. 17.) That he was not come to deſtroy the Law ; which Aſſurance, no 

Vobt, extended to that Part of the Mo/aic Law, which reſpects civil Affairs, as well as all the reſt. Thus we ſee that our Lord, 

his Apoſtles, by their Diſcourſe, and Conduct, ſhewed they deſigned to make no Alteration. We muſt, therefore, regard 

bat they ſay, upon theſe Occaſions, as Precepts, by which they teach us not to abuſe the Advantages of the civil Law, and inſtruct 
= how we may profit by them, without violating any of our religious Duties. We ſee that they always ſuppoſe Men capable of 

Wing the Light of their Reaſon, by the Help of which they may eaſily diſtinguiſh what is evil in itſelf, from what is ſubject to 


ut one dt Cauſe for Di- 


174 RL bule ; may apply the Exceptions alledged for Example in a moral Way, to ſuch and ſuch Caſes ; may conſider what gave Riſe to 
7 782 3.8 Wile Precepts, and Maxims, and ſo be able 1 the Queſtion, Now here it is clear, that the only Point is to know, if un- 
2 der Pretence that the Law of NMaſes allowed a Huſband purely and ſimply to repudate his Wife, leaving him intirely Judge of the 
te Life, ue | bject, and requiring only, that he ſhould give a ritten Bill of Divorce: I ſay, whether, under this Pretence, a good Man might 
40 Vide R* this Permiſſion for every Cauſe. ( Matth. xix. 3.) We have clearly proved, that there was a 2 upon this Head, amon 

of, ſeckil my e Jewiſh Doctors; and in this Di pute none of the Parties ſo much as pretended, that there was 

"adigting 99 nuch leſs that that Cauſe was Adultery. For Adultery being puniſhed with Death by the Law of Moſes, the Queſtion of 

6. * Ic was ſuperfluous in this Caſe, Therefore there is no Appearance that Jesus CyrisT meant to ſpeak of Adultery as the 
m Matti.” | 


The modern Verſions which render it by the Word 


NJ ly lawful Cauſe: And it is agreed, that this is not the proper Signification of the Word Toric, which the Evangeliſts make uſe 
E a 


1 ultery, ſuppoſe the Point in Queſtion. Seiden ¶ De Uxore Hebraic. 
b. 111, Ch. 23.) has proved that, according to the Style of the Helleniflic Jews, it ſignified, beſides Fornication (which does not 


— eto a married Woman) every Action that is vicious and diſhoneſt, e ſhould make no Doubt of this, if the Terms which 

_ $US CHRIST uſed were not foreign to our Language; but the ſame Author has conjectured them with a great Shew of Proba- 

tient « 16 ty. So that, if we follow even the literal Senſe of the Term, the Exception in Queſtion is general, and excludes only ſuch 

ant FE | n though diſhoneſt, have nothing contrary to the Nature and Engagements of Marriage. So far, is this Exception, 

n Na xc. 0 10 ing confined to Adultery, that, according to our Saviour's Meaning, it can have no Relation to it, but by ſuppoſing Laws 

auch, . | kg Nr the Puniſhment of this Crime, than that of Moſes ; or a Huſband who either will not, or cannot, convict his Wife of 
i delity. If we a 


dd to this the Explication I have given ($ 21. Note 2.) of the Paſſage of St. Paul, all Difficulties will vaniſh. 


except, 
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except, that Nature hath wiſely fixed in the Dif- 
ference of Sex ſweeter Engagements, and more 
peculiar Propenſions. It may then, on the whole 
Matter, be the ſafer Way not to endeavour the 
bringing this high and Platonical Strain of Noti- 
ons into Practice (but, conſidering the ordinary 
Temper and Capacity of the Female Sex) to judge 
her a very convenient and proper Partner, who 1s 
able to ſuſtain a Share in the Concern of Chil- 
dren, both as to their Birth and Education, and in 
the Care of directing the Family; although ſhe 
be able to afford little Aſſiſtance in deep Specula- 
tions and in ſtudious Enquiries. FuvenaPs* Ad- 
vice hath ſomething in it beſides Satyr, 


Non habeat matrona, tibi que junta recumbit, 
Dicendi genus, aut curtum ſermone rotato 
Torqueat enthymema, nec hiſtorias ſciat omnes, 
Sed quedam ex libris, & non intelligat : Odi 
Hanc ego, que repetit volvitque Palæmonis artem, 
Servatd ſemper lege & ratione loquendi, 
Ienotoſque mihi tenet antiquaria verſus, 
Nec curanda viris Opice caſtigat amice 
Verba : Solæciſinum liceat feciſſe marito. 

Sat. vi. V. 447, &c. 


O] what a Midnight Curſe has he, whoſe ſide 
Is peſter*d with a Mood and Figure Bride! 
Let mine, ye Gods! (if ſuch muſt be my Fate) 
No Logick learn, nor Hiſtory tranſlate ; 
But rather be a quiet, humble Fool : 
I hate a Wife, to whom I go to School. 
Who climbs the Grammar-tree, diſtinctly knows 
Where Noun, and Verb, and Participle grows ; 
Corrects her country Neighbour, and abed, 
For breaking Priſcian's, breaks her Huſband's 
1 Mr. DRY DEN. 
Straboæ reports of the Brachmans, that they ne- 
ver communicate their Philoſophy to their Mives: 
leſt, if they prove wicked, they ſhould divulge ſome 
Secrets which ought to have been concealed from the 
Profane; or, if they happen to be good, they ſhould 
deſert their Huſbands. For the equal Contempt of 
Pleaſure and Pain, of Life and Death, is no good 
Principle to fit a Perſon for a State of Subjeftion ®. 
This Remark will hold good in general of Mr. 
Milton's Arguments, that they prove juſt nothing 
at all, in caſe it be apparent, that our Saviour de- 
clared Adultery to be the only ſufficient Cauſe of 
Divorce*®. To ſeem hard in ſome particular In- 
ſtance, is no Objection againſt the expreſs Words 
of a Law. We.are not preſently for repealing 
thoſe human Conſtitutions, which appearing uſe- 
ful and beneficial to the Commonwealth in ge- 
neral, do yet turn to the Prejudice of one or two 
private Perſons: Becauſe theſe are looked upon as 
Inconveniences which it is impoſſible to avoid. 
The only Point he gains is this, that if the 
Saying of Chriſt will bear another Interpretation, 
it ſhould ſeem more agreeable to the Goſpel Cle- 


Lib. xv. p. 490. Ed. Gen. Caſaub. 


Protect me, Heaven. 
d Deuteron. xxiv. 1. 


Vid. Lib. v. Ch. xii. H 21. 


more juſt and holy than the Divine Ordinance of Diwvorces, either to curb the Pride of Women, or to reſtrain the Anger 
f Varenius Deſcript. Japon. Ch. xit. reports of the Faponeſe, Divorces are we 
nobler Perſons flill keep the rejected Wife in their Family, and take care of her Maintenance and Support. 
opp'y their Endeawvours to diſcover their Huſbands Temper and Humour, by which Means they may in all . 
them, and be ever laying new Engagements on their Minds. And being once thrown off, they difſemble the Injury, and mate 7 
leaſt Complaint, that by the Saueetneſi of their Converſation, and Readineſs of performing all kind Serwices, they may recover 


of Men. 


ſelwes in their Aﬀedtions. 


Of Matrimony. 


d Euripid. Hippol. Coron. v. 640, 641. 
From a Woman wiſe above her Meaſurc 


© So Bodinus, De Repub. Lib. i. Ch. iii. affirms, Never aun! an le. 


d Goodneſs, to foll dl 
mency and Goodneſs, to follow a mi 

than "that which is at preſent whe ** 
whole Strength of his Reaſons may be thug ren. 
ſented in ſhort: * Incorrigible Diſparity of Mo” 
or Stubborneſs of Temper, rendering * 
man unfit to live in Society with ſuch à 5. 
« cular Man, and hindering the chief Bench * 
« Matrimony, mutual Help and Refreſhmen: - 
a much weightier Cauſe of Divorce, than: p 
natural Defect, any Diſtemper, any Uncleanne! 
« of Body; which yet were allow'd as kuf | 
« Pleas by the Jewiſh Diſpenſation . No Par 
* nerſhip can obige Perſons concerned, in Cont : 
« dition either to the chief End of its Int” 
tion, or to the Intentions and Hopes of both, 
or of either Member. Now it was the Deſc, 
Hof the wiſe Creator, not to give Man a dome. 
« ſtick Torment, but a kind Help to join with 
him, not only in the Bringing of Children into 
„the World, but in the Education of them, aud 
in the whole Buſineſs of Life; which End ir. 
e tolerable Sowreneſs of Temper doth plain) 
« pervert and deſtroy. It looks abſurd and un. 
<< reaſonable, that the Canon Law ſhould, without 
% Scruple, declare Impotency a ſufficient Cauſe of 
„ diſſolving Matrimony, and yet allow no Re. 
« gard to the Manners and Diſpoſitions of the 
* Parties : Eſpecially ſince the former may imme. 
<« diately be diſcovered z whereas it is uſual crif. 
<« tily to diſguiſe and conceal the latter, until the 
% poor Man runs ignorantly into the Snare, 
*© whence he can never be releaſed. It is again 
« the Law of Charity: Nay, it is moſt barbar. 
« ous and inhuman, to confine and chain down 2 
« Man to ſuch Miſeries as are not to end until 
« his Death; and which would admit of an «af 

Cure, did not the Severity of this poſitive Ord- 
& nance ſtand in the Way: Inaſmuch as God Al. 
« mighty, in his Laws and Commands, ſeems to 
« have mercifully accommodated himſelf to the 
e Infirmity of human Nature. The Holy Scrip- 
e tures preſcribe Matrimony, among other Rez 
e ſons, for the avoiding of Temptations to li- 

« continence. But now the Man who can find in 

« Marriage no Reſt or Comfort to his Mind, 
«© who is perpetually teized and diſturbed by an 

« untoward Partner, muſt needs be aſſaulted with 

« ſtronger Temptations, than if he lived in Cel 

e bacy. For his Heart will be ever full of Diſcor- 

tent; and, becauſe his Wife is ſo unpleaſing a 

Object, he will ſeek to beſtow his Love and 

« himſelf elſewhere. Maimonides, among tit 

« Reaſons of the Law about Divorce, aligns ti 

« for one, That the Peace and Tranquility of par 

« ticular Families might, by this Means, be tit 

« more ſurely preſerved *, Which Reaſon . 

« fefting Chriſtians as much as Jews, it cant 

«© ſeem probable that G OD deſigned to A 

« heavier Yoak on the former, than on the lit 

« ter*, We are commanded in Holy Scripte 
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and Viale 


frequent in this Nation, though th 
On this account, the #'® 
Things gratif) = 77 
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1 JUVENAL there pleaſantly laughs at the learned Women of his Time, who falſly pretended to Arts and Sciences, 0 
Defects of that ſmall Number of Women, who are, or might be truly knowing. 

z All the World knows Moliere's Comedy, called Les Femmes Scawantes, in which he admirably 
See Mr. Bayle's Anſevers to the Queſtions of a Provincial, Tome i. Ch, xliii, xliv. 
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6 ve from us all Obſtacles of Piety : A- 
cc mags the chief of which we may fairly reckon 
« the Frowardneſs of an incorrigible and inſepar- 
e able Companion. It is repugnant to Nature, 
« that two Minds directly oppoſite, and admit- 
« ting of no Poſſibility of Union, ſhould be tied 


« together in a Bond never to be broken. The 


« Chriſtian Emperors * have declared it as their 


40 ment, that the Plotting of either Party a- 
« — the Life of the other, is a good Reaſon 
« of Divorce: And how many Mens Lives have 
« heen unhappily ſhortened by theſe continual 
« Griefs and Diſcomforts? Marriage 1s a Soctety : 
« But human Societies, inaſmuch as they are held 
together in a Moral Bond, conſiſt rather in the 
60 Union of Souls, than of Bodies. Should we ſay 
« otherwiſe of Marriage, we ſhould degrade it 
« below the Coupling of Beaſts, in which we fre- 
« quently obſerve ſome ſort of Affection and 
« Good-will in the Mates to each other. When 
« therefore the Soul doth not find in Matrimony 
« that ſweet Agreement which it ſought, ſo ill- 
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„ Brother's Wife, upon his Deſceaſe without 
Iſſue. A Diſpenſation, properly ſo called, ob- 
« tains only in particular Caſes rarely happening, 
* and therefore not ſpecified in the Law, but left 
to the Deciſion of Charity, and to the Prudence 
« of the Judges: As upon extreme Hunger, it 
was lawful for David and his Followers to eat 
the Shew-Bread ® : So that this ſort of Diſpenſa - 
« tion is nothing elſe but the interpreting a Law 
according to Equity.“ 

Here it is worth our Notice that he confounds 
Diſpenſation and Equity with each other; where- 
as there is really a wide Difference between them. 
But, as to the Argument, this is certain, whoever 
will maintain the Jewiſh Divorces to have pro- 
ceeded in the Way of Diſpenſations, it lies on him 
to prove, that there was then extant ſome general 
Law, declaring Matrimony not to be reverſible 
upon account of Manners and Temper; which 
Law muſt either have been a Branch of Nature's 
Ordinances, or a Divine Poſitive Inſtitution. As 
for thoſe Words in Genefis ii. 245, and thoſe two 


« matched a Pair live rather in the Miſery and hall be one Fleſh, ſome are of Perſuaſion, that they 


« Hardſhip of a Priſon, than in the Comfort of 
« Society. Solemn Oaths, if either in themſelves 
« improper, or tending to the Prejudice of a third 
« Party, are capable of a Diſpenſation; and hath 
« not the Marriage-Covenant a good Right to 
« the ſame Favour? Nor will it ſignify any 
« Thing to anſwer here, that unhappy Matches 
ce are laid on Men by Divine Providence, for the 


expreſs indeed a moſt ſtrict Partnerſhip, and ſuch 
as, to break off on a ſlight Account, could neither 
be decorous nor advantageous to Mankind. But 
it doth not hence follow, that the Knot cannot be 
untied upon Reaſons which ſubvert the very End 
and Deſign of Matrimony : As it would be ridi- 
culous thus to argue, GOD joins Man and Wife 
together, therefore it is not in the Power of Man to 


« Trial and Exerciſe of their Patience: For Diſ- Join himſelf to whom he pleaſeth: or, therefore no 


« eaſes and other Calamities are moſt certainly 
« ſent from Heaven; and yet the Application of 
« human Remedies was never forbidden in ſuch 
Cases. 

After this, he holds a long Diſpute concerning 
the Permiſſion or Divorce among the Jews. For, 
« ſays he, if it be in the Nature of the Fact A. 
« dultery for either Party, after a Divorce, to 
* marry again, it follows that Moſes eſtabliſhed 
* Adultery by a ſolemn Law. But to imagine this 
« of Inſtitutions which had God for their Au- 
«* thor, would not only be abſurd, but moſt pro- 
“ fane and impious.“ 

He, likewiſe, reprehends thoſe Authors who af- 
firm, that the Fews had not a Law of Divorce, 
but rather a Diſpenſation. A Diſpenſation, he 
«* obſerves, is of two Kinds, either properly ſo 
called, or improperly. The latter is rather a 
particular and exceptive Law, abſolving and 
* diſengaging from a more general Command, 


for ſome juſt and reaſonable Cauſe : As that 


mentioned Numb. ix. 6, Sc. and Deut. xxv. 
* 0.5. and that in Leviticus, of marrying the 


dee the Law already quoted in Sect. 22. 


W thcPlace. 


Þ 1 Sam. xxi, 6. Matt. xii. 3, &c. 


human Covenant ought to intervene. But what 
ought to be inferred is rather this : God joins 
the Parties by the Mediation of their Deed and 
Covenant; therefore it is his Will they ſhould not 
be ſeparated, unleſs that Covenant be, on one Side 
or the other, tranſgreſſed. 

Mr. Milton proceeds to enquire into the Opi- 
nion of thoſe who aſſert, that Divorces were, by 
the Divine Law, permitted only, and not approved. 
This he takes to be an irreverent Reflection on 
Almighty God; inaſmuch as it betokens Infir- 
mity in a Governor, to allow his Subjects in any 
Practice, to which he does not really give his Ap- 
probation, And why muſt the Jeros alone have 
been ſo notorious for Hardneſs of Heart, as not to 
be able to comply with the ſuppoſed primitive 
and general Ordinance, when ſo many Chriſtian 
Nations and Ages have yielded a ready Obedience 
to it ? 

On thoſe Words of our Saviour, From the Be- 
ginning it was not ſo, ſome thus deſcant : © In the 
State of Innocence* human Manners were more 
“perfect and excellent, than to give Occaſion to 


© See Mr. Le Clerc's Comment upon 


See what I have ſaid upon Grotius, Lib i. Ch i. F 17. Note 3. Nothing better proves the Weakneſs of their Principles, who 


E linately maintain, that Polygamy, Divorce, and ſuch like Things, are abſolutely bad in their own Nature; than the Extremity 
ey are reduced to of ſuppoting, on the Part of Gov, a Permiſſion, Diſpenſation, or even a ſimple Teleration. The laſt, though 
u implies no Approbation, would remove the Difficulties that lie in their Way, if it was not a mere Begging of the Queſtion. As 
o Permiſſion, or Diſpenſation, properly ſo called, they can never be admitted in Things contrary to the Law of Nature, without 
F deſtroy ing the Eſſence of that Law, and ſo doing Injuſtice to the Holineſs, as well as Wiſdom, of Gop. It would be to under- 
unge the Foundations of all Morality, and make Right or Wrong depend upon arbitrary Will. There are ſome who pretend to 
Arricate themſelves, in this Caſe, by diſtinguiſhing between the Rules of natural Law, which flow from the Holingſ of Gop, 


and thoſe which do not. Among the firſt they place thoſe, for Example, which forbid Blaſphemy, Perjury, &c. and ſay, theſe are 


me only ones with which Gop cannot diſpenſe. But this is a mere Suppoſition, and it would be no eaſy Matter to clear up this 


& pretended Diſtinction, of what flows from the Holineſs of Gov, and what does not. There are, without doubt, ſome natural 


aws of which the Obſervation is more important, than that of others, and, conſequently, the Violation more criminal. But this 


B does not hinder them, with regard to their Eſſence, from flowing alike from the Sanctity of God; and therefore they are all 
We ©qually immutable. The Nature of Man, upon which they are all founded, continuing always the ſame, Gop cannot diſpenſe 
$ With any of theſe Laws, without counter acting his own Perfections. 


A fine Explication ! As if Men had remained ſo long in a State of Innocence, as to make uſe of Divorce. Our Lord explains 


F- ok Words very fully, when he ſays, Marl x. 6 God created Male and Female, that they twain might become one Fleſh, and be n 
er twain, but one Flach, i. e. the Creator intended, that Marriage ſhould be ſo ſtreight and faſt an Union, as never to be diſſolved 


it by Death, or by ſomething extremely contrary to the Nature of that Society, ſuch as Adulteries, wilful Deſertion, &c. 
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« any ſignal Trouble and Diſagreement: And 
« therefore the Neceſſity of applying Divorce as 
« Remedy to unhappy Marriages, is a remark- 
e able Evidence of the impaired Condition of 
* our Nature,” 

To conclude; Mr. Milton farther cenſures thoſe 
who alledge, that this Liberty of Divorce was 
therefore granted to the Jes by Moſes, becauſe 
they had been accuſtomed to it in Egypt, For 
now, when the Weight of the Egyptian Yoak was 
ſtill upon their Shoulders, muſt needs have been 
the moſt proper Time of teaching them to for- 
get the Cuſtoms of that Country. As we ſee 
ſo many ſtrict and excellent Laws given them a- 
gainſt Idolatry, which they had ſeeg practiſed 
every Day, during their Servitude and Confine- 
ment. 

But theſe Matters we leave undetermined, as 
not tending directly to our main Purpoſe. 

XXV. The neceſſary Qualifications required 
by the Law of Nature, in Perſons rightly con- 
tracting Matrimony, are a Fitneſs or Ability, both 


Phyſical and Moral. By the former we under-_ 


ſtand ſuch a Conſtitution of Body as is capable of 
attaining the chief End of Marriage, the Pro- 
creation of Iſſue . Therefore ſuch Perſons as 
labour under a perpetual and incurable * Impo- 
tency, ſuch as Eunuchs, and the like, ought not 
to aſpire to the conjugal Honour. It was cer- 
tainly an unnatural Cuſtom in Egypt, to allow the 
Eunuchs Wives, becauſe they laid claim to ſome 
inferior Degree of uſeleſs Pleaſure*. And here 
a Doubt may ariſe, whether we can 2 call 
it Matrimony, when an antient Couple are linked 
together without any Proſpect of a Bleſſing from 
the Bed. Dionyſius, in Plutarch, when his aged 
Mother deſired him to beſtow a Huſband upon 
her, replied, It was in his Power to do Violence to 
the Laws of his Country, but not to the Laws of 
Nature. Yet in moſt Commonwealths theſe 
ſort of Matches are tolerated ; inaſmuch as the 
other End of Matrimony, mutual Aſſiſtance and 
Comfort, will hold as ſtrongly here as in any other 
Caſe * Perhaps we ſhall not ſpeak improperly 
it we call theſe: Honorary Marriages, as we term 
thoſe Offices Honorary, in which a Title only 1s 
conferred, without Action or Buſineſs. Nero, 
when he deſerted his Wife O#avia's Bed, excuſed 
himſelf with ſaying, /ſufficere ſibi Uxoria Ornamen- 
dae, He was contented with the bare Ornaments and 
Badges of Marriage: in Alluſion to the Triumpha- 
lia Ornamenta *, ſometimes beſtowed on Perſons 


Rook VI. 


without the real Solemnity of a Tr; 
Caſe of David and Abiſhas a — + The 
this impertect Matrimony. Though 55% under 
all Appearance, eſteemed the Marriage ey in 
valid; inaſmuch as he gave capital fu = and 
Adonijah, for begging her for his Wife® — 171 
this Attempt of marrying the King's Wa 
(which in the Zewi/h Conſtitution was acco * 
unlawful) ſnewed he was driving on bes be 
gn — the publick Peace and Eſtabliſh. 
XXVI. It is farther ſuppoſed in Mate 
in all other Covenants, 3 the — 
ing it have ſufficient Uſe of Reaſon; that 11. 
is no Error, no Flaw in the Eſſentials, and rib 
no unjuſt Fear is on either Side occaſioned I 
; > Gs In 
this laſt Point, the Jeiſp civil Laws were ver 
particular; by them, if the Woman was ww 
pelled by Force or Fear 4, the Eſpouſals were fe. 
verſed; but not on the other ſide, if the Man al- 
ledged .Compulſion, becauſe there could not be 
the ſame Preſumption of any Violence or Fright 
offered him: And if the Conditions had Gif. 
leaſed him, he might afterwards have rejected 
- *. In like manner, if there were a Miſtake 
either as to the Perſon, the Object of Conſent, or 
in any Quality, either relating to Matrimony it. 
ſelf, or 5 ſerving as a Condition on which the Con- 
ſent was built (eſpecially in caſe of Guile or Ds. 
ceit uſed on either Side) the Contract was mari. 
feſtly void. Thus a Wite pretending Virginity, 
and afterwards diſcovered defective, was, by the 
Divine Law, not only turned away from her 
Huſband, but made liable to ſevere Puniſhment, 
Though the barbarous Nations appear not to have 
been over curious in this Point of Purity“. Thus, 
again, if a Man in the Covenant of Marriage ex- 
preſly inſerted a Clauſe, importing that he took 
ſuch a Woman for his Wife only in caſe ſhe were 
of noble Blood, of ſuch a Fortune, or the like ? 
he ſhall not be obliged to conſummate the Match 
till the ſuppoſed Condition be made appear. But. 
if, neglecting to enquire into the Truths, he ſhall 
have proceeded to Conſummation, he ſhall, by 
this Act, be judged to have tacitly renounced the 
conditional Clauſe; and therefore if Things do 
not afterwards come up to his Hopes, he hath no 
good Reaſon for Divorce. For the Contract did 
not run in theſe Terms, F you do not bring me ſucb 
a Fortune, Til divorce you; but, if you do not brirg 
me ſuch a Fortune, PII not marry yeu ; which are 
manifeſtly different. He then, who in the Afi 


2 Grot. ad Deuter. xxiii. v. 1. Geneſ. xxxix. v. 1. * Apophthegm. p. 175. E. Ed, Wech. 2uintil. Declam, ci 
464. Ed. Lugd. Bat. There may be ſome kind of Unchaſtity even in Marrying. Idem Declam. ii. p. 23. in fin. An od Ha: 
CH is (often) the moſt humble Inſtance of Slavery ; and is the more charmed and overcome with the Magick of the Foir Sex, the 


colder his own Powers are in the Reception of it. Comp. Val. Max. Lib. vii. Ch. vii. F 4. 


dV. Lib. v. Tit. iv. Lib. xxvi 


C. de Nuptiis. © Sueton. Ner. Ch. xxxv. f Sueton. Auguſt. CH. xxxviii. 5 1 Kings i. bh Grot. ad Reg. D. L v. I., 
17. See above in Lib. iii. Ch. vi. F 11. * Selden de Uxore Ebræa, Lib. ii. Ch. iv. | See the Cuſtoms of the Barbaricn! 
Died. Sic. Lib. v. Ch. xviii. of the Armenians and Lydians, Strab. Lib. xi. of the Balylonians, Herodotus in Clio; of the 7 2 
Idem Terp/ich. of the Adrimachidæ and the Naſomones, Id. Melpomen. See Ariſtippus's foul Fancy in Diag. Leet. Lib. ii. AG 


Box horn's Notes on Sueton. Calig. Ch. xl. towards the End. 


tin. Lib. xviii. Ch. v. Num. iv. Paul. Font. Lib. ii. Ch. . 


of the Inhabitants of Tebeth and Cathay. Conſtantine the Great aboliſhed the like Immodeſty amongſt the Phrenicians ; 35 We 1. 


told by Sozomor, Hiſt. Eccleſ. Lib. i. Ch. viii. Lib. v. Ch. ix. 


— _— 


1 Sos tus, Lib. v. Ch. xxviii. ſpeaking of the Empreſs Mary, Wife of Honorius, ſays, Kai m5 mag πονẽ,Ḧ ii; with infra, $176 


ef Nelas, x; 80s Trepe dal. To put Virgin in the Marriage-Bed before the proper Age, is no leſs than to do an I 


Nature. 


Tome ii. Art. Ixviii. p. 1. Cg. 


wry and V. ;olation f1 


2 See Mr. Bayl:'s Refledtions about Jacqueline de Baviere, Counteſs of Holland, in his Anſeuers to the Queſtions of a Previncith 


3 See the Paramia Juris Germanici of Mr. Hex Ius, Lib. i. Ch. Ixvii. e of th 
4 In all this the Roman Law follows the Simplicity of the Law of Nature. See Mr. Noopr's Commentary on the Title o 


Dios r, De Ritu Nuptiarum, p. 489. & ſeqg. 


s See what Mr. BayLE ſays in his Anſwer to the Provincial! Queſtions, Tom, ii. p. 40, Sc. on the Account of Madan“ 


Mazarin. 


6 Very juſtly : if we are ſo careleſs as not to inform ourſelves, though we may. But if we have bzen deceive! in 
why ſhould not that Deceit render our Engagements null, as well as it does in other Agreements? On the contrary, U. 
nus the Affair is, the leſs we ought to ſuffer from the Fraud of the other Party. 


ar Inqui 
the more le 


of 


Cay G he Ch f the P 
thus feels the Charms of the Por- 
- ore chan of the Lady, is very ridiculouſly 
ſenſeleſs, if he let the Buſineſs be finiſhed before 
. hath good Security for that which was his chief 
5 Much leſs ſhall it be lawful to break off 
ad or to forbear conſummating it, when a 
Man hath catched at the Bait of a ſuppoſed For- 
tune, without bargaining for any particular Sum. 
hui therefore the Ephori in Sparta did very 
juſtly in Fining the Gentleman, who having been 
dontracted to Lyſander's Daughter, in her Fa- 
hers Life-time, refuſed her, when that great 
General was found to die in ſo poor a Con- 
* b 
What we have been offering holds good only, 
in natural Law. For it is in the Power of civil 
States to enact, that no ſuch Clauſe, belonging 
directly to Matrimony, ſhall hinder or defer the 
due Conſummation of it. | f 
XXVII. A moral Ability of contracting Matri- 
mony is wanting in Women already diſpoſed of 
to other Men. For the Right of the Huſband 
over the Wife continues ſo long as he doth not 
actually renounce it. Therefore to marry ano- 
ther Man's Wife, not duly looſed and ſeparated 
from him, is not only unlawful, but void, and 
ineffectual: Becauſe it was not in the Woman's 
Power to make this ſecond Engagement, whilſt 
the firſt continued in force; and to cohabit with 
this new Huſband, is to live in conſtant Adultery. 
For the ſame Reaſon, in Countries where Poly- 
gamy is prohibited, a Man cannot, without Sin, pro- 
ceed to another Marriage, whilſt he is held by the 
Bonds of a former. : 
By the Jewiſb Law, it was criminal for a Man 
to take his Wife again, whom he had put away“. 
The Reaſon of which Inſtitution no doubt was 
to prevent the Frequency of Divorces on ſlight 
and petit Occaſions, by cutting off all Hopes of 
Re-union, when Paſſion ſhould grow cold *. Yet 
ſome from Ferem. iii. 12. collect, that it was 
5 law ful to receive again the diſmiſſed Woman, pro- 
Dy : vided ſhe had not contracted a new Marriage. 
EY | It is remarkable in the Turkiſh Alcoran, that a 
1 Man is allowed to take home his Wife, even after 
7 ne hath three Times diſmiſſed her; but not un- 
1 leſs ſhe hath been, in the mean time, married to 
* mother, and been diſcarded by him likewiſe. 
5 The Mahometans eſteem this as the higheſt Infa- 
Jer my and Reproach, and therefore the famous Ba- 
* jazet thought he could not beſtow a heavier Curſe 
155 upon Tamerlain, who ſent to defy him to War, 
, cen 
d H , fily prevail on the kind and credulous. 
* 
„. 11, 
aur. Tit. x. Lib. iv. 5 3, 4, 5, D. de gradibus & affinibas. 
i, Ad — 
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and Countenance to the moſt ſeandalous Debaucheries. 


2 Eſpecially ſince the Managers of — _ 7 the 757 7 g 

rome armed with a great many ſtudied Flourifhes and fine Sayings, an Hening what's preſent, and magnifying what's abſent, ca- 

„ id. Elian. V. H, Lib. vi, Ch. i 8 

tius (ad d. I.) gives this Reaſon, Becauſe ſuch a Practice looks like lending one's Wife to another Man, and might yield Shelter 
V. Laonic, Chalcondil. Lib. iii. Jud. Antiq. Lib. iv. 

Ch. viii, s Gratian. Cauſ. xxxi. Q. i. Ch. i, ii, Cc. þ 
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than by replying, I he does not come as he threatens, 
may he fetch his Wife back, after he hath three times 
ſent her off *. It is another Precept of the Alco- 
ran, that a Man who puts away his Wife, ſhall 
fix a certain Time, during which, it ſhall be un- 
lawful for her to chuſe a new Huſband : That he 
may thus uſe Deliberation in determining whether 
or no to take her again into Favour. 

: Foſephus * mentions a Jewiſh Ordinance for- 
bidding a Man to marry Her whom he hath per- 
ſuaded to leave her former Huſband; ſince this Ir- 
regularity could not but breed high Diſcontents and 
Troubles. On the ſame good Reaſon are thoſe 
Chriſtian Canons * founded, which deny an Adul- 
terer the liberty of marrying the Woman whom 
he thus defiled *, In this Point Euripides's“ Ob- 
ſervation ſeldom fails, 


The Wretch that flains another*s Bed, 
And takes the vile Adultereſs to his own, 
Condemn'd to wed her for his Puniſhment, 

Is wildly vain, if he expects ſhe'll prove 

In her new Vows more chaſte than in her old. 


XXVIII. Perſons allied within ſuch a Degree 
of Blood, or Affinity, are, likewiſe, under a Moral 
Incapacity of contracting Marriage, in ſo much 
that it is not only from the Beginning unlaw- 
ful to ſtrike ſuch a Match ; but this Engagement, 
though actually concluded, is ever eſteemed Vi- 
cious and Defective. This is an Opinion gene- 
rally received by all Nations of Manners and 
Civility ; yet to aſſign a ſolid Reaſon for it 3, ſuch 
as ſhall flow, like other Precepts, from the ſo- 
cial Nature of Man, ſeems at firſt ſight a Point 
of no ordinary Difficulty. Some Enquirers are 
content to fly to the Abhorrence of human Af- 
fections in this Caſe. All Perſons, ſay they, 


* who are not corrupted by ill Education, or 


* wicked Habits, find, in their very Senſes, a 
** Repugnancy and Averſion to ſuch Impurities; 
* which is a plain Argument that thoſe Things 
are prohibited by the Law of Nature.” But in- 
deed, this Repugnancy of Affections is not equal- 
ly to be diſcovered amongſt all People, nor al- 
ways, even amongſt thoſe who pretend to the 
Art of Culture and Refinement ; And when Au- 
thors urge it for a Reaſon, it would not be alto- 
gether abſurd to anſwer them, that the Abhor- 
rence may perhaps ariſe not ſo much from any 
in-bred Principle, as from long Uſe and Cuſtom, 
which often counterfeit Nature. Nor, in our 
Searches after natural Law, is it very ſafe to rely 


Character which we find in Libanius (Progymn. p. 6. They 


iv. © Deuteron, xxiv. 4. 4 Gro- 


b Electra, v. 921, Sc. Vid. Lib. xxxviii. 


Muwi. 
5 We de 


»„B — 


This Law of Jgſpbus is not conformable to Scripture, and the Tranſlation which our Author follows, doth not agree with 
the Greek, We ſhall therefore give the Original, and its true Meaning: 0 & wy Kiev eyiYas , pwn lions ououreous 
Wu, und AuTray To Ef avrn; A εt: Let him not ſpouſe a Woman married to anther, nor give c tion to her firſt Husband. 


— This means only, that we ſhould not marry with a Woman who is married already, before ſhe is divorced. It is thus Se ex- 


Plains it (De Uor Hebraic, Lib. iii. Ch. xix. pag. 315, 316.) But Cotelier, in his Notes on the Apololical Conflitutions (Lib, iii. 


a5, iet Ch. ii. p. 278, Edit. Cleric. 1724) has reſtor this Paſſage from the Authority of a MSS. in the Louvre, where aſter aw, 
lation 7 there is the Word vod er, which is wanting, and which produces a Senſe agreeable to Ruffinus's Verſion. That is to ſay, that 


eexvincith 
* Itis not only the Canon Law which forbids ſuch a Marriage 


idle of be mitted Adultery to marry, after the Death of the Huſband or 
the Time of 


he who had a Commerce with a married Woman, ſhould not eſpouſe her, even though her firit Huſband divorced her. The deceaſed 
Mr, Hudſon has admitted this Correction into the Oxford Edition, 


Lib. iv. Ch. viii. $ 23. 


it follows here the Deciſions of the Civil Law; and even the 
Regulations of the Popes, have very much ſoftened the m_ of the antient Canons. For they allow thoſe who have com- 
ife of the one or other, except in two Caſes, The firſt is, If in 

; , their unlawful Commerce they have promiſed each other Marriage. If in this Hope they have attempted the Life 
Madan of him or her who ſtood in their way. See Cyas upon Nowell. Exxxiv. Ch. xii. and on the Title of the DEcrETALsF, . 
De co qui duxit in matrimonium, quam polluit per Sv ee as, alſo, the Jus Ecclefraſlicum proteſiantiumof Mr. Boumss upon the | 


ir Inqui ſame Title, Tom. iii. pag. 1324. And Mr. Bincyam's Eccleſiaflical Antiquities, Book IX. pag. 333. Cg. 


cf 


3 See Mr, Noobr, on the Title of the Digeſ, De Ritu Nuptiarum, pag. 490, & ſeg. 
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upon the bare Judgment of our Senſes and Aﬀec- 
tions; ſince, at this rate, we might conclude, that 
thoſe Things are by the ſame Law commanded, 
towards which our Senſes and Aﬀections are car- 
ried on with a vigorous Inclination; whereas, on 
the contrary, it is manifeſt that thoſe Acts to whicn 
we are ſo violently prone, Reaſon and Nature do 
really diſallow. 

Plutarch * enquiring why the Romans did not 
take Wives from amongſt their near Relations, 
thus propoſeth his Reaſons after his doubting man- 
ner: Was it that they might ſpread their Kindred 
more widely, and increaſe the Number of their Alli- 
ances ;, giving Wives to ſome, and taking them from 
others ? Or did they it, to avoid conjugal Diſcords ? 
which, ſhould they ariſe between Perſons allied by 
Blood, would not only deſtroy the Love between Huſ- 
band and Wife, but the very Principles of natural 
Aﬀetions ® ? Or, becauſe they knew the weaker Sex 
to fland in need of many Defenders, were they there- 
fore untpilling to marry their Kinſwomen, that they 
might be ready to aſſiſt and protect them, if injured 
by other Huſbands © ? The firſt of theſe Reaſons, 
The ſpreading and improving of Alliances, is con- 
firmed by the Approbation of St. Auguſtin, and of 
Biſhop Cumberland. But on this Way of Ar- 
guing, we may obſerve, that as an Act leſs uſeful, 
or profitable, is not always unlawful, ſo the Profit 


here alledged is not attainable by this only Me- 


thod : In as much as a far greater Advantage 
may reſult from the quite contrary Practice; 
that is, if the neareſt Relations would ſtill match 
themſelves to each other, their Eſtate and Wealth 
would be hindered from paſſing out of the Family. 
And, on this Account, in the Divine Law, Numb. 
xxxvi. 3. Women poſſeſſed of an Inheritance in 
immoveable Goods, are commanded to take Huſ- 


bands only from amongſt their Kindred ; leſt the 


Land ſhould run out of one Tribe into another. 
Yet, in caſe they would quit their Title to the In- 
heritance, they were allowed to marry any Per- 
ſons of their own Nation. The Women of the 
Tribe of Levi were not concerned in this Injunc- 
ton, as being incapable of holding Land-. In 
Peru, during the Command of the Bica's, it was 

rovided by Law, that every Man ſhould chuſe 
fis Wife out of his own City, and his own Fa- 
mily: After the Marriage was concluded, a Houſe 
was built for the new Couple at the common 
Charge, and the neareſt Relations preſented them 
with Furniture *. It was one of the * Attic Laws *, 


that Heireſſes ſhould be taken in Marriage by their 
* 2,2}. Roman. 108. p. 289. D. 


| BO OR VI 
neareſt Kinſmen, to preſerve the Riches | 
Anceſtors in the ſame Line *, But the fa... 
Hardſhip of this Ordinance was ſufficient! DIY 
amends for by another, which commanded 1 
if the Circumſtances of ſuch a young W 
were but very mean and inconſiderable 7 
of her Kindred ſhould nevertheleſs be oblj ed yo: 
wed her, or elſe to give her a Fortune mud 8 
her Birth and Quality *. AY 
XXIX. In order to the ſettling of theſe Ou. 
ſtions, it is, in the firſt Place, neceſſary 3 
mine how it comes to paſs, that although the P f 
pagation of ſo noble a Creature as Man be ; 10 
{elf a Work of Honour and Credit; yet _ : 
all civilized Nations, as well the I 
Act of this good Service, ſnould be guarded vil 
ſo tender a Senſe of Modeſty, as nothing E 
Face hardened by habitual Wickedneſs, can co q 
quer, or ſuppreſs? To which purpoſe we . 
moſt remarkable Story, recorded by Plararcb 
and Pohyncus, of the Miletian Virgins, who he. 
ing, by ſome ſtrange and unknown Cause 
driven to a mad Deſire of hanging themſelye, 
and their Diſtemper admitting of no Stop nor Re. 
medy; it was at length decreed by a ſolemn Lay 
that the Bodies of thoſe who diſpatched ther, 
ſelves, in this deſperate Way, ſhould be carried 
naked through the common Market. Ang b 
this means, whilſt the Fear of Death could mall 
no Impreſſion on the Frenzy, the Senſe of Shame 
reſtored them to their Wits. It is farther remark. 
able, that whatever Nations, in antient, or mo- 
dern Times, have entertained a Cuſtom of go 
naked, or of performing in open View the ſecret 
Affairs of Marriage, have been cenſured and con- 
demned by the reſt of the World, as wild and 


of their 


barbarous ”®. Now the Reaſon of all this is not 


ſo eaſy to come at. For, as to the immediate 
Inſtruments of this Work of Nature, they lie u. 
der no Scandal of Deformity, and they ſerve to 
a great and worthy Deſign : And therefore, the 
Egyptians and Athenians paid religious Regards to 
them, in their myſterious Worſhip “. The 48 
itſelf, as it is agreeable to Nature, ſo is it af 


abſolute Neceſſity, and every Way proper for 


the producing of ſo brave and generous an Eft, 
And therefore, why ſhould the Exerciſe of it be- 
fore others create more Shame in a Man, than 
Eating and Drinking ; ſince the human Species cn 
no more be preſerved without the former Mean, 
than the Individuals without the latter ? Nor wil 
Plutarch*'s Diſtinction ſatisfy the Doubt. Ther s 


b For Inſtance, becauſe there often happen Quarrels between the Huſband's Me- 


ther and his Wife, therefore a Man (according to this Argument) ought not to marry one that owed' a natural Reverence to bs 


Mother ; that is, his Siſter. 


De Leg. Nat. Ch. viii. $9. © Vid. Grot. ad Matth. i. 16. | 
b Many Suits of Law falling out amongſt the Pretenders to theſe Heire, 
i We find a Law of Charondas much to the ſame Purpoſe, in Dia, d. 


V. Sam. Petit. in Leg. Attic. Lib. vi. Tit. i. 
the young Women got the Title of "Enix. 
Lib. xii. Ch. viii. * De Virtute Mulier. p. 249. C. 


reports of the Moſſynians, that their Love - Affairs are promiſcuous and open. And Apollonius Rhodius in Argonaut, Lib. i. 
this i | 


CharaQer of the ſame People; 


The Manners and the Notions they purſue, 
Are the reverſe of ours; in publick * 


© V, Auguſtin De Civitate Dei, Lib. xv. Ch. xvi. cited by Gratian, Cauſ. xxxv. Qu. i. O. 


f Garcilaſſo de la Vega Comment. Reg. Lib. iv, Ch. il 


| Stratagem. Lib. viii, Ch. Ixiii, m Thus Pomp. 


iew 


What we perform, or at the crouded Bar, 

They act by Stealth, and make a ſilent Care; 

But what our Modeſty at Home conceals, 

Their Tribes proclaim, and every Street reveals. 

Like Beaſts, beyond the Power of Shame to move, 
Stretch'd on the Ground they ply their common Love. 


V;d. Diod. Sic. Lib. xiv. Ch. xxxi. & Xenophon. Exped. Cyr. Lib. v. of the Maſagetans Herodot. in Clio, towards the End ;0 


the Naſomones in Melpomen. 


n Vid. Diodor. Sic. Lib. i. Ch. Ixxxviii. 


— 


— nd 


| See Grotius, Lib. ii. Ch. v. 5 12. Note 5. and Julius Pollux, Lib. iii. $ 33. and Lib. x. $ 137, with the Note f 


Commentators. 


z See ſeveral Examples of the like Nature, in Mr. Bay's Anſwer to the Queſtions of the Provinc. Tom. il, p. 92,93, 
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ſays he *) which we can more inno- 
pap = that . we receive from Food 
- 4 Nouriſbment. All Men are agreed on this Truth, 
"they ſhew by their daily Prattice. For they cat in 
Company, and open View; whereas in their 
Love Affairs they ſeek the Shelter of the Night : Be- 
cauſe in theſe latter Ceremonies, to be publick and 
communicative, is eſteemed as brutiſb and unnatural, 
45 to be private and ſecret in the former. As to this 
Point of Openneſs and Secrecy, it was a ſevere 
Return which a Scotch Lady, in the Emperor Se- 
werus's Time, gave Julia Auguſta, when re- 
proached by her tor the Cuſtom of holding Wives 
in Common amongſt the Britons : We (lays ſhe) 
obey the Neceſſities of Nature much better than You 
Roman Dames; for we do that openly with the beſt 
of our Men, which you do privately with the worſt 

ours *. 

9 Neither do they thoroughly clear up the Mat- 
ter, who have recourſe to the Holy Scriptures, 
where the natural Shame is recorded to have 
been the immediate Conſequence cf the Fall. 
For the chief Queſtion ſtill returns, Why the 
Paſſion of Shame ſhould fix on theſe Parts for 
its peculiar Reſidence, when our Hands, and our 
Tongues, are as readily diſpoſed to aid our ſinful 
Luſt, and diſorderly Deſires? Nay, in as much as 
the primitive Tranſgreſſion came by the Act of 
Eating, one might imagine that this Opinion of 
Inpurity ſhould rather faſten upon the Mouth, as 
its original and proper Seat. 

XXX. The Author of the Treatiſe de Princi- 
piis juſti & decori, touching on this Subject now 
before us, in the firſt Place lays down this for a 
Principle; Every thing which cauſeth Shame is not a 
Sin, nor forbidden by the Dictates of natural Lato“. 
He inſtanceth in Poverty, mean Cloaths, inno- 
cent Miſtakes, Deformity, and the like; which 
frequently put us to the Bluſh, though we can by 
no means lay any moral Turpitude to their Charge. 
He proceeds to obſerve, that the Reaſon why 
eee would avoid ſuch Things, is, becauſe they are 
the Tokens of ſome Infirmity or ImperfeCtion 
from which Cenſures every Man deſires to keep 
“ himſelf at as great a Diſtance as poſſible. In 
= © the ſame manner, although to diſcover the Se- 
= © crets of the Body be not in itſelf ſinful, yet a 
Mean ought not certainly to uſe ſuch a Freedom 
in open View, whenſoever it would prove an 
* Offence and Blemiſh to natural Honeſty ; which 
* 1s very often the Caſe. A Man hath then on- 
© ly good Reaſon to be aſhamed, when he poſſeſ- 
| © ſeth or diſcloſeth ſuch Imperfections, as may 
make others juſtly deſpiſe him, whilſt appear- 
ing thus below the Character which he ſuſtains : 
| © To be ignorant of a Point of Learning, is no 
& © Blemiſh in him who hath wanted the Benefit of 
Education; but one who hath made a long 
4 Pretence to Study, and yet can ſhew no Fruits 
of his Proficiency, may well be aſhamed of the 
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& Neglect. Plain Behaviour fits decently enough 
* on a Countryman, but would be a faulty Stiff- 
te neſs in a Perſon of Breeding. Thus then, he 
& who uncovers, in publick Sight, thoſe Parts of 
cc the Body which the Cuſtom of the Nation bids 
« him conceal, is an Offender againſt natural 
« Honeſty and Decorum *. But he may take the 
© ſame Liberty in a Country where the Men go 
« naked; as, ſuppoſe, in the Caribbies, without 
e the Imputation of Obſcenity, or of Sin ©. 
Thus it is accounted Impudence to do ſome 
things in the Preſence of Strangers, without 
% deſiring particular Leave, which we make no 
«* ſ{cruple of practiſing before our Equals and our 
* Acquaintance*. Thus a Teacher of Anato- 
my lays open ſuch Objects to our View, as it 
« would not be decent for him ſo much as to name, 
« were he not engaged in his proper Buſineſs and 
« Exerciſe.” The Ewe Judgment we are to make 
of the Point before us: For although a Nation, 
* which doth not cenſure theſe unſeemly Free- 
« doms, muſt needs have caſt off all Modeſty &, 
and this is not without a grievous Sin in their 
% Foretathers, from wliom the looſe Opinion is 
« derived; yet the Cuſtom being once firmly 
& eſtabliſhed, and ſuch a Way of living exempted, 
© by univerſal Conſent, from all Marks of Diſ- 
* grace, the whole People may then openly ap- 
6 pear in the ſame Manner, and yet contract not 
* the leaſt Guilt. In as much as they do not ap- 
« prehend, or acknowledge in this Practice, any 
** Imperfection, or Infirmity deſerving Shame; 
more than we do in the Cuſtom of our Women 
to go with their Faces unveiled, which, in ſome 
Countries, would be reckoned a ſcandalous 
<< Breach of Modeſty *. We may farther obſerve, 
<< that even in thoſe Nations where the appearing 
* Naked is prohibited, the moſt ſecret Parts are 
*© ſometimes diſcloſed without Sin, as when they 
are recommended to the Care of Phyſicians, or 
When Surprize, or Neceſſity, in regard of Time, 
* or of Want, hinders their Concealment ; or 
* when Children are wrapt in their Swadling- 
„ Cloaths. Becauſe, in theſe Caſes, the Mark of 
* Impudence'ceaſeth ; the Diſcovery being made 
without any laſcivious Deſign .“ 

In another Part of his Work he repeats the ſame 
Argument; „The uncovering the ſecret Parts 
* (ſays he) is not in itſelf foul, or indecent, but 
* 18 only rendered ſuch by means of the Circum- 
„ ſtances; which Circumſtances are taken, ei- 
ether from the Luſt of others, or from their 


* Honour or Worth, or from our own Reputa- - 


tion, which we are obliged to ſupport and pre- 
& ſerve. But in as much as the external Tokens 
of Reverence and Reſpect are capable of great 
* Variation, many Actions are (by the ſame 
* People) conſtrued as an Affront to our Neigh- 
* bour, or a Diſcredit to ourſelves, which, upon 
the Change of Circumſtances, would appear 


* Conviy, Sapient. p. 158. F. b Xiphilin. Epit. Dion. in Sever. Add. Montaign's EſJlays, Lib. ii. Ch. xii. & Charron 
2. Hl. 8 4 4 Woman, in this Caſe, as Herodotus expreſſeth it, Lib. i. p. 3: 
W. teph. when he throws off her Garments, lays afide her 1 with them. © In ſome Parts of Aby/inia, the 
| 1 go quite naked, without having an irregular Influence on the Men. Franc. Alvarez Deſcript. Atbiop. Ch. xxxii, 
' J. Leri. Hiſt. Amer. Ch. viii. & Rochefort De/cripe. Inſ. Antill. Part ii. Ch. ix. If I miſtake not, amongſt ſome of the 
| Ein” to go with the Waiſt covered, fell under the ſame Penalty as Adultery. f And ſince Claudius did not put out the wiſe 
* which was ſo long under his grave Deliberation (Claud. Suet. Ch. XXX11.) we ſtill make a Scruple of offending the Company 
+» ome kind of Sounds, which we reckon not quite ſo improper Muſick when we are alone. Add. Diogen. Laert. in vitam 
$ Since amongſt all civilized People, it hath been, even in Death, a Care woyyuu; wir, to fall in a de- 
Sts . h Plato (ia Diog. Laert. iii.) ſpeaking of unwritten Laws, proceeding from Cuſtom, inſtanceth 
non 81 T Togevia9e wig Thr Gyopern, not to appear naked in publick Places, 
„ a reople of larger Dimenſions ; yet in his own Quarters he is not affected with the Diſgrace. 


i A Pigmy might well be aſhamed of his Size 


Where the whole Troop make but a Foot in Height. 


Travels, pag. 21.) reports of Women amongſt the Cafars, that, if you give them any thing, they uncover all, 


harmleſs 


— 


—— —•— — us — 


& harmleſs and inoffenſive. Upon the Approach 
& of * our Saviour, we find St. Peter haſtening to 
&« gird on his Fiſher's Coat; whereas he was not 
& aſhamed to work naked with the Companions 
« of his Buſineſs. Becauſe the Dignity of Chriſt, 
« and the Honour St. Peter owed him, required a 
« grave and modeſt Appearance and Carriage 
% which, in the Opinion of civilized Nations, are 
« inconſiſtent with Nakedneſs . We tranſact 
& many things in ſecret with Decency and Con- 
% veniency, which, if performed openly, would 
& be reproached as Infamous; neither do we 
& reckon it diſhonourable, to let the Company 
& know on what account we retire. Laſtly, many 
« Actions paſs unblamed in Men, which would 
look inexcuſably impudent in the other Sex.“ 
From St. Paul's manner of Speech, 2 Cor. xi. 17. 
he infers, That when, upon the Formality of 
„ begging Pardon, or deſiring Leave of others, 


We lay, or do a Thing fairly, or civilly, which 


& would otherwiſe be rude and indecent ; the Im- 
<« propricty here doth not affect the Thing, abſo- 
<« lutely conſidered in itſelf, but depends wholly on 
e the Circumſtances, which, if taken away, leave 
e no Ground for Cenſure : For all that is here 
« done, is, that the other Party waves and remits 
ce the Reverence, which was owing to him.” He 
judiciouſly inſerts this Caution, provided, that by 
the general Cuſtom of the Nation, all Men are allowed 
to indulge each other in theſe petit Liberties. For 
otherwile particular Perſons do x no means wipe 
off the Blemiſh, when they give themſelves a mu- 
tual Diſpenſation in ſuch Points: As a Company 
of wild Sparks could not avoid Shame and Re- 
proof, ſhould they, by joint Conſent, go naked 
in a Place of Manners and Civility. Laſtly, He 
makes no doubt but that our firſt Parents, before 
they ſinned, had, in reſpect of Shame *, the in- 
nocent Inſenſibility of Children: But that, immedi- 
ately after their Offence, this guilty Paſſion ſeized 
upon their Mind, by which they apprehended 
their Nakedneſs to be indecent, as we, when 
we grow up to Years of Reaſon, make the ſame 
Judgment. His Inference from the whole is this, 
« That no Degrees of Marriage are forbidden by 
ce the Lew of Nature; though to abſtain from 
« ſome is molt agreeable to natural Honeſty .“ 


a John xxi 7. b Hence, amongſt the Romans, Sons, grown up to the Condition of Men, never bathed with their Parent, 
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XXI. F P Book VI, 
XXXI. For our Part, though w | 
this Way of arguing ought ever think 
demned, yet we chuſe to fix the Shame, no e con- 
our Examination, principally on theſe ty >. ter 
Firſt, becauſe Man is a Creature 


proud Conceits, fondly deſirous of of high and 


Grace, and abhorring any Thing char po and 
to 


leſſen him in theſe Reſpects. No 

Ouclets of our Body ture caſts off dus Thoſe 
1 of what we eat or drink; uſeleſs 
icks we have a great Averſion to, n 

account of that Uncomelineſs, but his x, hl D 
they ſeem to upbraid us with our mean Cond; "hy 
whilſt the greateſt Delicacies of Taſte, b : 0. "s 
once received within us, are ſo vilely p 
corrupted. And hence our lofty Imagination cn. 
gageth us to be very induſtrious in concealir © 
manifeſt Tokens of our Infirmity *, 5 
(ſays Tully ) ſeems to have had a muſt lind e. 
to the Dignity of our Body, by expoſing only Wa 
Parts to fight, which appear beauliful, comely = 
agreeable; and by covering and concealing "the; 
which would be foul and offnfive, if laid open b 
view, and ſerve us only for the meer Neceſſities if ur 
Being. This exquiſite Diligence, which Nature bath 
ſhewn in the human Fabrick, Men have imitated in 
their modeſt Cuſtoms and Manners *. 

Our ſecond Reaſon is, ſince our Affections he. 
ing depraved and corrupted by the Fall, our ir. 
regular Luſts endeavour violently to make a Sal 
through thofe Paſſages ; and fince the que Re. 
ſtraints, and the legal Methods of Propagation, are 
the very Hinges on which human Order and So 
ciety ſeem to turn; Nature, to preſcrve her own 
Dignity, and to cut off, as much as poſſible, al 
Occaſion of looſe Deſires, hath invented this Pa 
ſion of Shame, engaging Men carefully to cover 
and to guard thoſe weak Places, leſt lying con- 
tinually open, they ſhould tempt and invite the 
Enemy; and reſtraining the Purſuit of unlayſyl 
Pleaſures, whilſt Modeſty confines the Excrcife 
of thoſe which are lawful, to the Privacy dt 
Darkneſs and Retirement. Hence our firſt Px 
rents, after the perfect Harmony of their Aﬀec- 
tions was difordered and impaired, when they 
found the unreaſonable Inclination of Senſe, v. 


gorouſly ſtriving to force a Way through that 


twoReaſons. 
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* 


nor Sons-in- Law with their Fathers. in-Law, Val. Max, Lib. ii. Ch. i. $ 7. So in Lia, Lib. iii. Ch. xxvi. The Deputie con- 
mand L. Quintius, whom they found ſtripped at his Country-Work, to hear the Orders of the Senate in his Gowvn, In the lane 
manner, within our own Houſes, and in private, we are not aſhamed of the meaneſt Apparel, which yet we could not appear und 
a Wedding, or ſolemn Meeting, without great Indecendency and Offence, See Matth. xxii. 12. © Compare Montaign's Ems 
Lib. i. Ch. xxxv. & Charron de la Sageſſe, Lib. i. Ch. vi. & xiv. d See 1 Cor. xii. 23, 24. e Offic, Lib. i. Ch. un. 
This ſeems to be taken out of Xenophon. Apomnem. Lib. i. where Socrates is ſpeaking of Providence, Aal. Ambrol. 0% 
Lib. i. Ch. xviii. Herodotus ( Euterp. p. 64. towards the End) reports of the Egyptians, that They eat their Ford in 1h. fell 
Streets; Lut retire Home, when they have Occaſion to get rid of it; upon this Principle, That whatcver was foul and indict, if 
neceſſary, <vas to be performed at Home in ſecret, and every thing which was not foul, Abroad. Yet we may remark (by tit Ire 
that the ſame People were jeſted upon, for tempering their Clay with their Hands, and their Bread with their Feet, In Sac 
Perfick Roſary, (Ch. viii.) this Reaſon is given why the Ring ſhould be worn on the Left-Hand, though lefs Honourable tian it 
Right; Becauſe the Right. Hand is a ſufficient Ornament to itſelf. Aloys Cadamuſt ( Navig. Ch. x.) tells us of the Azenagiar, the l 
habitants of Senega, that They are as much aſhamed of their Mouth, as of any other Part of the Budy ; and therefore they oH, 
avith a Cover upon it, auhich they only take off on the account of Eating. They take it for a kind of Sink always ſending out ted 
and Naſtineſs. Leo Africanus (Lib. i.] gives much the ſame Relation, and by him the People are called Senegates. 


| - 


He was not abſolutely Naked, See the Commentators. But ftill this would have been indecent, and contrary to the Rei 
due to CHRIST. | | 

2 This is a falſe Suppoſition ; for what ſhould Adam and Ewe be aſhamed of, when they alone were in the World, and 1 
one for the other by the Creator? When then the ſacred Hiſlorian ſays, They knew that they were naked; it ſignifes only 11 
Stile of the Eaſtern People, 'Their Conſcience accuſed them for the Sin they had committed, in eating of the forbidden * 
See Mr. Le CLerc upon Gen. iii. 7. The Example of Infants, alledged by Mr. VEeLTHUYsEN, ſhews, that Shame | och : 
Effect of Education and Cuſtom, wiſely eſtabliſhed to prevent divers Inconveniences. See the Notes of John Perf fer. 
Le Clerc) upon St. Auguſtine, p. 585. . 

3 TulLy's Words are, Princifio, corporis naſtri magnam Natura ipſa videtur habuifſe rationem, que forman u. rom, 
guamgue figuram, in qud efſet ſpecies honeſta, poſuit in promptu; que partes autem corporis, ad Natur æ neceſſitaien dath J 
ſpectum efſent deformem habitur ac turpem, eas contexit, atque abdidit. Hanc nature tam diligentem fabricam imitot* if = 
verecundia. Due enim Natura occultavit, eadem omnes, qui ſand mente ſunt, removent ab — 8 ipsique neceſſitati dant 2 
youu occult iſſinò pareant ; quarumgue partium corporis uſus ſunt neceſſarii, eas neque partes, neque earum uſus ſuis nominibw 0 


ant : quodgue facere turpe non eft, mods occultè, id dicere ob/canum etl, Itaque nec aperta actio rerum illarum petulantia ella! 
crationis obſcanitas. * 
defence 


arts of the Body, could not but con- 

cive _— Shame at this wretched Diſco- 
= of their own Imperfection; which, in ſome 
Meaſure, to diſguiſe and conceal, they had re- 
courſe to the Shelter of Apparel. That this 
original Shame of Nakedneſs ſhould, amongſt 
any Nations, ſeem to have been quite ſubdued 
. effaced, was probably the Effect of Neceſ- 
b . when Men being driven on uninhabited 
cots, and having worn out their preſent Gar- 
ments, found no Supply of new ones, nor yet 
wanted them, by reaſon of the kind Temper of 
the Climate. Thus their Shame dropped off by de- 
grees with their Cloaths; or perhaps they ex- 
reſſed, for a little Time, ſome Marks of it in 
ating a thin Covering round their Middle, 


defen 


) ch ſoon left them quite naked. 
e " p farther ubſervable, that our Shame is ever 
a increaſed to a high Degree, by the Preſence of 
e thoſe Perſons to whom we naturally owe a Re- 
d verence, or towards whom we ought to carry oyr- 
/? {-lvcs with Gravity and Caution; ſuch as are eſpe- 
i0 cially our Parents, and our Children. So that he 
ol who cannot be hereby deterred from daring to 
th offer, under theſe awful Reſtraints, the open Free- 
in dom and Familiarity of the conjugal State, is 
fairly judged to have an invincible Forehead, 
be- and to be well prepared for the Commiſſion of the 
Ir- greateſt Villanies, being poſſeſſed with hardened 
ally Impudence. * The = violent Diſtemper of 
Re- human Minds, as it is termed by the wiſe Trage- 
Ae dian *. 
So- XXXII. This Shame, or Modeſty, may be aſ- 
own ſigned as one of the principal Cauſes, why we 
„ al eſteem Marriages between Kindred, in a direct 
Pal- Line, to be forbidden by the Law of Nature: 
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that Reverence which Nature requires, no more 
could the Daughter, in the like Caſe, to her Father; 
becauſe, although the conjugal Pact would keep her 
ſtill his inferior, yet ſo near a Familiarity muſt needs 
prejudice her natural Duty*. For take away the 
Force of this original Modeſty, and it will not 
appear ſo very abſurd, for a Mother to marry her 
own Son; ſince it is agreeable enough, that a 
Huſband ſhould pay Reſpect and Honour to his 
Wife on account of her extraordinary Virtue, 
Wiſdom, or Birth. Tacitus obſerves of his Fa- 
ther and Mother-in-Law ( Agricola and his Lady) 
vixerunt mira concordid per mutuam charitatem & 
invicem ſe anteponendo: They lived in wonderful 
Agreement, through the Engagements of mutual Af- 
fection, and by their kind Care of giving each the 
Preference to the other. Much leſs inconſiſtent 
would it be, for a Woman to pay, to the ſame 
Man, the Duty of a Daughter, and of a Wife, did 
ſhe not find a Reſtraint from the abovementioned 
Principle. | 

The Reaſon alledged by Socrates in Xenophon *, 
appears very poor and inſipid, as if nothing de- 
ſerved Blame in theſe Matches, but the great Dif- 
ference of Age, the Effect of which muſt either 
be Barrenneſs, or ſuſpicious and unreſembling 
Iſſue: For are there not many Marriages in which 
the Years of the Couple ſtand at as wide a Diſ- 
tance as thoſe of Parents and their Children ? 

We cannot, on this Head, but recommend the 
chaſte and pious Regard of the Roman Laws, 
which, out of Reverence to the bare Name of a 
Father, allowed no Man to matry 5 his Adopted 
Daughter, though all the Right of Adoption had 
been formally taken off and reverſed ©. And the 
Emperor Claudius acted much beyond his ordi- 


cover ; Eſpecially ſince there never did, and probably nary Capacity, when a Woman refuſing to ac- 
con- WE never will any ſuch Caſe happen, as ſhall render knowledge her Son, and the Arguments appear- 
e the WS theſe Matches neceſſary for the Preſervation of ing dubious on both Sides of the Cauſe, he obliged 
l human Race 3*. And with regard to this Re- her to a Confeſſion of the Truth, by ordering the 
xercile ſtraint, we are to expound the Reaſon urged a- young Man to demand her in Marriage. 
cy Cf gainſt thoſe Marriages by Grotizs : Te Son (ſays Some have attempted to ſhew the high Inde- 
it Fr he) being ſuperior by the Law of Matrimony, could cency of ſuch a Practice, from the ſtrange Confu- 
* not pay to his Mol ber, if at the ſame Time his Wife, ſion it would cauſe in the quite contrary Names 
n they | 
ne, Vi * Eurip. Medea, v. 471, 472. Huart (Trial of Wits, Ch. i.) gives another Reaſon for this Modeſty, which we have not 
1 wh Leiſure now to examine. But if we conſult the Place referred to, we ſhall be convinced, that theſe are only abſtracted and per- 
hs plexed Reaſonings, which ſuppoſe that, if Man had remained in a State of Innocence, the Uſe of the Parts, which we look upon 
| as ſhameful, would not have — neceſſary. b And therefore the Daughters of Lot ( Gene/. xix. 31.) were too forward in their 
ir Pere, Concluſion, I hough Grotius is of Opinion, that they thought their Practice abſolutely blameleſs, having heard that it was uſual 
Kates com- with their Neighbours the Arabians, as it was, likewiſe, with the Perſians. © Book ii. Ch. v. F 12. Note 2. * Apomnem, 
n uy Lib, i, © Vid. Lib. xxiii. Tit. ii. Lib. Iv. princip. D. de ritu nuptiarum. f Sueton Claud. Ch. xv. 
per u. a 
on L 8e | | OE 
2 * Ihe original Hebrew may be explained as if the ſacred Hiſtorian had ſaid, That Adam and Ewe made themſelves a kind of 
* 15 Cabin, to hide themſelves in, after they were ſenſible of the Fault they had committed. See Mr. Lz CLexc upon Ger. iii. 7. 
F wry For theſe irregular Deſires, of which our Author ſpeaks, could not yet be thought to have place, unleſs we will ſay, that the Love, 
7 0 10 3 ok Adam and Ewe had one for another, was unlawful after they had finned ; which cannot be affirmed. See the Note upon 
* we foregoing 5. = ro 
l * The Greet is, AW N tueyign r tv & vp wr o15 V,Twn 
able un 1 
vient lie lr Tlzow avuidug. : SEHE | : 
out] Mx. Ls CIA ſuppoſes, that the common Uſe of Sodomy, which they had been brought up to, might contribute much to 
In ut Sta . het he proves very well that they could not be influenced by this Motive, that Mankind ſhould not periſh, See his Note on 
We Cen. xix. 31, | 
W * GroT tus does not mean ſo: He only ſpeaks of a Reſpect which is ĩnconſiſtent with Inferiority, or at leaſt with the Equality 
ubich Marriage introduces. It ſeems (as Mr. LE CI EN obſerves) as if God by Moſes, the Fex:1b Lawgiver, had given us that 
the Reid WE Reaſon, when he commanded, Lewit. xviii. 7. Thou ſHalt not uncover the Nakeaneſs of thy Father, or of thy Mother, Se is thy Mo- 
to „, thou galt not uncover her Nakedneſs, Beſides, Marriage being inſtituted for the Propagation of Mankind, it is not convenient 
* that any one ſhould be married to a Perſon to whom he gave a m_ either mediately or immediately, and ſo the Blood return 
11d, a Bam, as we may ſay, to the Fountain from whence it came. Laſtly, beſides that no good Reaſon can be given to juſtify Marriages 
_ '' i in the aſcending and deſcending Line: If theſe fort of Marriages were not abhorred, every Family almoſt would become, as I may 
prbi * , a Stew, and there would be but little Union in Families, from whence would ariſe infinite Diſorders, and very troubleſome In- 
ame : an eniences. This I think is all that can be ſaid to prove that this ſort of Inceſt is contrary to the Law of Nature as well as the 
repent * il Law. See the Inſtitut. Lib. i. Tit. x. F 1. So far is the Reaſon, which our Author ſo much depends on, from having that 
2 ; d eight which he imagines, that it has no Foundation, ſince, as I have already obſerved, the Shame of which he ſpeaks is the only 
0 0 _ ect of Education and Cuſtom. Beſides, he is not aware that this Reaſon is not good but with reſpect to them who uſe Cloath- 
en mo ag; for thoſe People who go naked, not being ſenſible of any Impreſſions of Shame, as he himſelf owns; according to his Prin- 
my k e ple, Inceſt would not be unlawful in thoſe Countries, becauſe it would be no Obſtacle to that Reſpe& which Children ought to 


e them that d preſerved their Lives. 
Te Word gave and preſerved their Lives 


„n 
omintt at 2 
lantia la 


aefent9 


* of the Dige/ts are, Quinetiam ngfus exiſtimatur, eam quoque uxorem ducere, que per aditionem Alia neptiſque eſſe 
, in tantun, ut, etfi per emancipationem adeptio diſſoluta ſit, idem juris mantat, 


and 
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and Titles of Relation. Thus Myrrha argues 
with herſelf in Ovid, 


Nec, quot confundas & jura & nomina ſentit; 
Tune eris & matris pellex & adultera patris? 
Tune ſoror nati, genetrixque yocabere fratris * ? 


Canſt thou be call'd (to ſave thy wretched Life) 
Thy Mother's Rival, and thy Father's Wife? 
Confound ſo many ſacred Names in one; 

Thy Brother's Mother, Siſter to thy Son ? 


: Mr. DRVYDEN. 


And Philo Judæus inveighing againſt the Per- 
fans, who allowed the Marriages between Mother 
and Son, thus expreſſeth himſelf : Nothing could 
have been invented more grofly Impious; to abuſe the 
Bed of the deceaſed Father, which claimed a moſt re- 
ligious Reſpect; to pay no Reverence to the Mother; 
to have the ſame Man become her Huſband and her 
Son; on the other hand, to ſee the Mother aſſume 
the Name of a Wife; to hear their common Children 
called the Brothers of their Father, and the Grand- 
ſons of their Mother. 

No leſs unnatural and deteſtable is the Cuſtom 
of the Iſle of Ceylon, where a Father, when he 
hath provided a Match for his Daughter, fore- 
ſtalls the Huſband in the Office of the Bed; gi- 
ving this ridiculous Reaſon, that it is but juſt he 
ſhould gather the Fruits from a Tree of his own 
Planting ©. 

XXXIII. the Jews, in this Point, had recourſe, 
not ſo much to natural Reaſon, as to the original 
Prohibition of GOD. They taught, that, from 
the Beginning of the World, ſix Kinds of Con- 
junctions were Divinely forbidden; with a Mo- 
ther, or Mother-in-Law, with another Man's 
Wife, with a Siſter by the ſame Venter, with a 
Male, and with a Beaſt. And all this (except the 
Caſe of a Siſter) they deduce from thoſe Words 
in Gen. ii. 24. Therefore ſhall a Man leave his 
Father (that is, ſay they, the Bed of his Father, 

and, conſequently, ſhall abſtain from his Mother- 
in-Law) and his Mother (that is, he ſhall obſerve 
Decency and Diſtance towards his proper Mo- 
ther) and ſhall cleave to his Wife (thus both Males 
are excluded, and Women married to other Men) 
and they two ſhall be one Fleſh ;, therefore unnatural 
Deſires towards Beaſts are here, likewiſe, for- 
bidden, inaſmuch as it is impoſſible for a Man and 
Beaſt to make one Fleſh. This is Mr. Selden's 
Account of their Doctrine“. It was a very ſtrange 
and ſingular Fancy of theirs, which the ſame Au- 
thor reports , that a Gentile becoming a Proſelyte 


» Metam. x. v. 346, &. So Oedipus in Seneca (Phœniſſ.) v. 
Awi gener patriſque rivalis ſui, 
Frater ſuorum liberorum, & fratrum parent. 
Thyefles in the Agamemnen of the ſame Poet, v. 34, &c. 


nn ſa ft natura retro 
Awo parentem—— patri virum, 
Natis nepotes miſcui, 


Ibid, Per ſcelera natus, nomen ambiguum ſuis, 


Idem ſororis natus & patris nepos. 


We meet with what follows amongſt the antient Epitaphs ; 


Herſilus hic jaceo, mecum Marulla guizſcit, 
Quw foror & genetrix, que mihi ſponſa fuit. 
Vera negas, frontem trahis, hac enigmata Sphingis 
Credis ? Sunt Pythio vera et ez 
Me pater è nata genuit, mihi jungitur illa, 


Sic ſoror & conjux, fic fuit illa parens. 


b Philo Jud. de Leg. Special. p. 778. C. Ed. Par, © And the ſame vile Excuſe is alledged for his Inceſt by Chacgcha 


Hernier's Deſcription of the Empire of the Mogul. 4 L. J. 


hinted at this Opinion, when, in his Character of the Jeu he ſays, Thoſe who paſs over to their Profeſſion, uſe the ſane Of 
and one of the firft Leſſons which they are taught, is to deſpiſe the Gods, to lay aſide all Duty and Regard to their Country, 1 
negle# and undervalue their Parents, Children, and Brothers. Hiſt. Lib. v. 8 Vid. Lib. ii. $ 1. D. unde cognatl- Lid. 


Lib, xiv, Lib. ü, iti, D. de ritu nuptiar. Lib. xxii, de reg. juris. Selden Lib. v. Ch, xvi n Vid. Martin. Hi. Sinic. Lib. 


Book] 
of Juſtice, immediately loſt all Rel 
Gentile Friends, of what Nearneſs a 
ever. T Een, : _— Perſons of 
mily, as ſuppoſe a Mother with a Da 

— together into the Fervi/h CONT, Vere 
they imagined that their Right of Kindred Neve 
expired, and that they ought to live as Perf 
entirely diſengaged from each other. For, b wh 
Act of embracing and acknowledging their Re 
ligion, they conceived Perſons to be abſolute! E 
generated, and put into the Condition of Infant . 
Thus their new Man having extinguiſhed al th 
Ties that were upon him from his firſt Natiy; ü 
lay, in that reſpect, under no Reſtraint or Lim. 
tation as to Marriage. And this Notion they > 
tended to found on the divine Law. Yet, Wk 
Traditions of their wiſe Men, a Proſelyte was for 
bidden to marry his Mother, his Daughter, or his 
Siſter, though a Proſelyte as well as himſclf And 
if any Perſon, during his Continuance in Pogg. 
niſm, had wedded into ſuch Degrees, at his Con. 
verſion he was obliged to releaſe himſelf by Di- 
vorce. The Caſe was not the ſame with a Slave 

when received into their Worſhip under that Con. 
dition. For as they imagined him, likewiſe, tg 
have no remaining Alliance of Kindred, or Blood: 
ſo farther, they judged it no Sin for him to pal 
beyond the abovementioned Bounds of Marriage 

which confined all Freemen, as well Gentils, 2 
Jews. The Reaſon of this Difference was, he. 
cauſe they eſteemed a Servant as nobody, in ciyi 
Conſideration: And thus the State was not con- 
cerned in regulating ſuch inferior Marriages, bu 
they were confirmed or diſſolved, at the Maſter 
Pleaſure. Yet the Roman Laws enjoin the ſame 
decent Regard to Kindred * in the Marriages df 
Slaves, as of free Subjects. 

It is remarkable what Travellers report of the 
Chineſe, that they decline marrying Women of 
the ſame Name with themſelves, though not allied 
to them by Blood. And that, on the other hand, 
provided their Names be different, they never r- 
gard any Nearneft of Birth between Huſband and 
Wife; ſo that a Niece and an Uncle is a very d 
lowable Match ®. 

XXXIV. We are now to examine the other 
Degrees of Conſanguinity, thoſe in a tranſverk 
Line; and afterwards to paſs on to the Caſe of A 
finity. To begin with Brothers and Siſters ther 
is commonly 1 very remarkable a Modeſty be 
tween them, that they are unwilling to be, at tit 
ſame Time, preſent in a Place, where the Ender. 
ments of Love and Courtſhip are carrying 0: 


ation to his 
nd Degree ſo. 
the ſame Fa. 


134, &c. 


Son in-Law to his Grandfather, Rival to his Father, 
Brother to his Children, and Father to his Brothers. 


I've turn'd the Courſe of Nature back, 
Confounded all Relations, wildly mixt 

The Names of Father, Grandfather, and Son, 
Huſband, and Grandſon; . 


Conceiv'd in ſinful Love, and born a Riddle; 
Puzzling his Friends to fix his doubtful Name, 
Son to his Siſter, Grandſon to his Father, 
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Here Her/i/us, and next in d ſe 

Marulla = his Mother, Siſter Spoaſe. 

Start not, or frown to ſee the Sphinx renew; 
The Pythian Tripos never told ſo true. : 
Sham'd by her Sire, ſhe weds their common Son, 
And blends the three Relations into one. 


Ch. i. ii. © Ch. xvi. f Tacitus ſeems to have oe! 


Nh 


Chap. I. 1 
f be obſerved, that Brothers themſelves 

Nay: ſually averſe to talking with each other on 
cheſs Points of Pleaſure, though only in Sport 
: d Jeſt*. Yet the Reaſon why we cannot poſi- 
xe affirm that Marriages, 1n the firſt Degree, 
= c themſelves repugnant to the Law of Na- 
_ is this; becauſe as the Origin of Mankind 
5 in the Holy Scriptures, ſuch Matches 
uſt neceſſarily have been made between the firſt 
Chilaren of our firſt Parents. For it is, by no 
Means, to be ſuppoſed, that GOD would ap- 
aint ſuch a Caſe in which the Law of Nature 
ould not but be violated ; and yet we ſee him 

commanding the Propagation of Kind, and, at the 
{ame Time, providing no other Way of perform- 
ing that Duty, beſides theſe Contracts between 
Brothers and Siſters. Nor can we ſay, that the 
Creator lay under any Obligation of forming one 
only human Pair. Some have expreſſed great 
Contempt of this Argument, as raſh and imper- 
tinent, but their Cenſure will be of little Force, 
until their Reaſons are more conſiderable. They 
tell us, GOD was pleaſed Mankind ſhould draw 
their Deſcent from one Head, that He might eſtabliſh 
a firm Alliance amon them on the Score of their 
Kindred. But would not the Alliance have been 
ſufficient, ſhould ſeveral Pairs have been at firſt 
roduced, all having the ſame Nature, and the 

By immediate Author of it? And would not 
they have been able, by Intermarriages, to keep 
up the near Relation amongſt their Poſterity ? 
They urge farther, that if the Beginning of hu- 
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have immediately followed, and the World have pe- 
riſbed in its Infancy. But of what Conſequence is 
this Objection, when, even according to the eſta- 
bliſned Method, we ſee one of the firſt Brothers 
falling by the Hands of the other? Therefore the 
Prohibition of theſe Marriages ſeems to have taken 
its riſe from ſome poſitive Ordinance“ꝰ: The 
Ground and Occaſion of which might be, Eirſt, 
the great Modeſty diſcoverable between Parties 
thus related; and, Secondly, this Conſideration, 
that in as much as their Circumſtances engage 
them to live together in a free and unobſerved 
Manner, were they farther allowed to unite in a 
wedded State, too frequent Opportunities would 
be offered of Adultery, and other ſhameful Diſ- 
orders“. 

It may contribute to the Illuſtration of this 
Point, to reflect again on the Opinion of the an- 
tient Jets, as collected by Mr. Selden . They 
therefore, amongſt theſe ſix Kinds of Conjuncti- 
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1 ons originally forbidden by GOP, reckon the 
ing al Marriage of a Brother with his Siſter by the Mo- 


* For which Plato aſſi 


K Perſons, in their =P early Age, hearing t 
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+ ay are tranſported with Frenzy, and tortured by 
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ther's Side. But they add, that this Command 
did not exerciſe its Force till, Mankind being 1ut- 
ficiently multiplied, Plenty of other Women might 
be had, and there was no need of breaking in upon 
this Degree. It is an old Tradition with the 
Eaſtern People, that all Adam's Children, except 
Seth, were Twins, and that it being neceſſary 
amongſt them for a Brother ſtill to marry his 
Siſter z yet they carefully abſtained from Siſters of 
the ſame Birth. Farther, the Fews believed a 
Siſter, by the Mother's Side, to be more cloſely 
allied to her Brother, than if by the Father's only. 
(And thus, Deuteron. xiii. 6. Thy Brother, the Son 
of thy Mother, is emphatically ſpoken, as a nearer 
Degree of Relation.) They thought the primi- 
tive Command affected only Siſters in the tormer 
Senſe, not in the latter; for theſe they judged 
might be taken for Wives by the pureſt of the 
Gentiles, thoſe who obſerved the Precepts of Noah, 
and governed themſelves by the Law of Nature 
and of Nations. And hence, they ſay, it came to 
— that Abraham married his Siſter Sarah; no 
eſtraint being yet laid, in that Particular, from 
the poſitive Law. For leſt any ſhould imagine, 
that the Term of Siſter is there put for any Kinſ- 
woman, the Patriarch himſelf explains his own 
Meaning, Truly, ſays he, ſhe is my Siſter, for ſhe is 
the Daughter of my Father, but not the Daughter 
of my Mother *. Yet that ſuch Matches were not 
uſual in thoſe Countries, is evident from this, that 
Abraham imagined he ſhould avoid being taken 
for Sarah's Huſband, if ſhe pretended to be his 
Siſter. Unleſs we are rather inclined to ſay, that 
he hoped they would take the Word in the fulleſt 
and moſt vulgar Senſe, for the Siſter by both 
Sides. 
A Difficulty ariſeth on this Subject, from 
2 Sam. Xiil. 13. where Tamar anſwers her Half- 
Brother Amnon, ſoliciting her to his Bed, Speak to 
the King, for he will not withhold me from thee: 
Here, on the one ſide, it is not probable that Tamar 
was ignorant of the divine Law, which expreſly 
forbids the Marriage of a Brother and Siſter by 
the ſame Father, as well as by the ſame Mother. 
And, on the other ſide, it would have been in vain 
for her to think of finally eſcaping the Violence 
of her Brother's Paſſion, by depending on this 
Reſerve, that whatever ſhe might ſeem to promiſe 
him, he could not at laſt wed her, without a ma- 
nifeſt Violation of the divine Command ; which 
yet is Zoſephus's Opinion. The Fewihh Doctors 
therefore give this Anſwer to the Caſe before us. 
They ſuppoſe Maacab, the Mother of Tamar and 
Abſalom, to have been taken Captive by David, in 
the War againſt the King of Geſur, and to have 


this Reaſon (4 LL. Lib. viii. p. 912. A. Ed. Wech.) That all the Talk of the World lin that away; 


ſe DoArines ever inſinuated, ſometimes in Feſt, ſometimes in more ſerious Application ; and 
particularly-in the Tragedieron the Stage, where Narrations are commonly made, that 


Macareus, avho have committed Inceſt with their Sifters, were ſeen in a terrible Manner to be their own Executioners. 


uch vile Wretches. as Thyeſtes, Oedipus, or 
Simplicius on 


urpoſe. Since Law and Cuſtom have forbidden the Familiarity of Brothers ard Sifters, the 
Irclinations are no leſi powerfully ſuppreſſed, than if the Command of Nature itſelf had laid this Reftraint u 


the Furies of a wicked Conſcience, Comp. Charron de la 
d Ad Cumberland ge L. N. Ch. viii. 59. Selden de J. M. & G. Lib. v. Ch. i. & viii. 


© Genef. xx. 12. 


1 them; except when 
ageſſe, Lib ii. Ch. viii. 
© Vid, Ovid Meta mor pb. ix. 


Vid. Grot. ad loc. dis. * Antig. Jud. vii. 9. 


that Gop may diſpenſe with what is forbidden by the 


here, that the Diſpenſation preceded the Law, which is abſurd. 


Opinion, in treating of a 

granted for the Marria 

the deceaſed M. Pager 
1 


gant, the Reader will find there the principal R 


dee Notes 3, 4, and 5. p. 591, 


I obſerve that the deceaſed Mr. NoopT (who had declar 
Opinion upon this Head, in his Commentary on the Title of the 


particular Caſe, about which he was conſulted. 
e of a Widow with her Uncle by the Mother's Side. 
«cher, Profeſſor at Groningen, publiſhed it in Latin. Although the Tranſlation be none of the moſt ele. 
| ; ons, and a Solution of all the Objeftions which relate to all the collateral Degrees 
F of Relation or Affinity, See the Fncrius in Jurid Vapulans, Coit. xli. p. 409. Ghee. 


This Argument is undeniable, and the Anſwer uſually made to it ſerves to confirm it. It is ſaid, that Go p had diſpenſed with the 


Law, in the Caſe in Queſtion; but this is begging the very Point itſelf. Beſides, they reaſon upon this falſe and dan erous Princip! 
Qu Da * of Nature. Me - "a be 


u 
See above F 24. Note 1 þ. 585. Moreover, they ſuppoſe 
hi 
Digeft. De Ritu Nuptiarum ) had occaſion afterwards to eſtabliſh 
This was to know, whether a Diſpenſation could be 


His Anſwer was wrote originally in F/c-mi/ : But 
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borne him Tamar, whilſt ſhe continued a Gentile, 
and Abſalom, after ſhe was made a Proſelyte. Since 
then they were perſuaded that Perſons, by em- 
bracing their Religion; were releaſed from all 
former Kindreds; and becauſe the Child of an 
Iſraelite, by a Gentile Wife, followed the Mother, 
not the Father, and was, likewiſe, reckoned a Gen- 
tile; they concluded that Tamar, when ſhe be- 
came a Proſelyte, loſt all the Relation ſhe had to 
Amnon, during her Gentile Condition : and that ac- 
cordingly ſhe believed ſhe might be * in Mar- 
riage to him, without 2 the divine Or- 
dinance; her Nearneſs of Blood being extin- 
guiſhed in her Regeneration. 

To touch on the Cuſtoms of other Nations in 
this Affair, we find Byblis in Ovid, complaining 
that the Laws of Marriage ſhould be ſtricter 
amongſt Men than amongſt the Gods; 


Dii nempe ſuas habuere ſorores. 

Sic Saturnus Opim junttam ſibi ſanguine duxit; 
Oceanus Tethyn, Junonem rector Olympi. 

Metam. ix. V. 496, &c. 


In Homer * the Daughters of Æolus are repre- 
ſented as married to his Sons. Theocritus® com- 
mends King Ptolemy and his Queen, for reſembling 
the Matches of the Gods, in being Brother and 
Siſter. Lucian reports the ſame of Mauſolus 
and Artemiſia ;, in Arrian *, Hidreus, the Carian, is 
ſaid to have married Ada his Siſter. Amongſt the 
old Peruviens the Ynca's alone were permitted to 
marry their Siſters, and all other Men forbidden 
to take the ſame Liberty. On the other hand, 
the Romans abhorred this Practice as moſt odious 
and unnatural. Plutarch *, giving the Reaſon why 
the Women, in that Nation, ſaluted their Rela- 
tions with a Kiſs, hath left this Remark, V hben the 
Laws had prohibited the Marriage of near Rela- 
tions, they yet allowed them to proceed to this inno- 
cent Expreſſion of Love; and this became a mutual 
Pledge and Mark of their Alliance. For in antient 
Times the Romans abſtained from wedding their 


 Kinſwomen, in any Degree of Blood; as they at pre- 


ſent forbear their Aunts and their Siſters. It was 
late before the Marriage of Couſin-Germans was diſ- 
penſed with b. 

The Athenians, by the Conſtitution of Solon, 
might marry their Siſters by the Father's Side, not 
by the Mother's. Thus Plutarch relates a Match 
between Themiſtocles's Son and his Daughter by 
another Wife. Demoſthenes * reports the ſame of 
his Grandfather. Cornelius Nepos, in his Life of 
Cimon *, obſerves that General to have made the 
like Marriage, which, he ſays, Was agreeable to the 
Athenian Cuſtoms'. Yet there is a Paſſage, in the 
Oration of Andocides againſt Alcibiades, which ſeems 
to overthrow all this: Refle, ſays he, upon the 
Examples of our Anceſtors ; with what Bravery and 
what Wiſdem they proceeded, when they ſent ſo great 
a Man as Cimon into Baniſhment, for violating the 
Lacs, in taking his own Siſter to his Bed. Plutarch, 
in Cimon's Story, delivers himſelf with no Cer- 
tainty on this Point; he tells us, Some cenſured him 
for uſing too much Liberty with his Siſter, though 
only in Sport : Others affirmed, that the Matrimo- 
nial Contra had really paſſed between them, and 


* Oay . x. b 14/1. xvii. towards the End. © Dial. Diogen. & Mauſol. De Expedit. Alexand. Lib. i. Je 


laſſo de la Vega, Lib. iv. Ch. ix. In Qu. Rom. p. 265. C. 


Eubulid. * Ch. i. See Bæcler's Notes on this Place. 
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the Thraſcians, the Inhabitants of Mount Libanus, I 
in fin, © Add. Lib. liv. D. de Rita Nupt. 


not with what Credit, by Lean Rachwolf, Itin, Oriental, Lb. i. Cu 


hat the Reaſ⸗ b „„ 
that the Reaſon Was, hecauſe the youn 
count of the Poverty of the Fanth, 2 *. on ac. 
Huſband abroad. ot find a 
The Lacedemonians, on the c a 
their Siſters by the Mother's e N 
ther's; as Philo udæuss informs us. 2 
It appears from Plato, that he eſteemed 
trimony between Brothers and Siſters lav rs 
as much as he forbids it only in the aſcendi Yo 
deſcending Line of Kindred. * 
Amongſt the Egyptians, Diodorus Sies! 
ſerves, this kind of Marriage was — 
an expreſs Law, and was grounded on a ſu ft 
tious Conceit, that the fame Practice had ſucc 0 
ed fortunately with It. Achilles Tais d to. 
the ſame Cuſtom of the Phwenicians. 225 
Others of the Antients declared an 
Diſlike of this Freedom. It is one of Pþ 
Precepts *, 


abſolute 
ocylides's 


Mad xaoiyvirns ig erorporov ? dur, 
Nor climb thy Siſter's interdicted Bed. 


And indeed that theſe Matches were very un. 
uſual through all Greece, may be gathered from 
Hermione's _ in Euripides, where ſhe thu; 
upbraids Andromache, 


Told ro ray To Bageatov e, &c. v. 103, Er. 


Thus the Barbarians with inceſtuous Love, 

Fathers their Daughters, Sons their Mothers v 
Brothers their Sitters ; and no Law reſtrain 
Their ſinful Paſſion. 


Or if they were once permitted in Greece, it is 
certain they grew entirely out of uſe with Poſt. 
rity; as that Paſſage of Sextus Empiricus* ſuf. 
ficiently proves; The Egyptians contrafted Mr. 
riage with their Siſters, which, amongſt us, is 4 
allowed by Law. The ſame Author ſays, in ano- 
ther Place*; In our Country we eſteem it contrary i 
all Right and Decency, to make a Wife of a Malu 
or of a Siſter *. Yet he chargeth both thoſe Pra- 
tices on the Perſians; as do, likewiſe, S/rabo*, L. 
ertius?, Curtius, and Lucian. Though the-An- 
ſwer given by the Judges to Cambyſes, in Herd. 
tus*, plainly ſhews, that the wiſer Men, even u 
the Perſian Nation, were of a very different Opi 
nion. 

It may not be improper to conclude our Search 
into the preſent Controverſy, by returning to tie 
Jews. They then, in their Prohibition of Mu- 
riage between Brothers and Siſters, thought t 
made no Difference whether the Siſter, in ſuch: 
Caſe, came by Adultery, or by a lawful Bed: ny, 
if ſhe was born of a Mother-in-Law, in a df. 
honeſt Way, the Rule held againſt her in tis 
reſpect ©: Though, otherwiſe, as to the Crime d 
Inceſt, they held it could only be committed i 
Matrimony, not by Adultery, nor by unmant 
Pollution. Thus, amongſt them, he did not p 
for an Inceſtuous Perſon, who had defiled a Mo 
ther and her Daughter, but he only who had a 
ally wedded both. Thus too a Man might mag 
her whom his Father, Brother, or Uncle, had ben 
too familiar with, though he could not wed 1s 
Mother-in-Law, nor his Uncle's Widow, nor 
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2 See the Reaſon, ibid. b 7x Themiſtocl. in fin. 7 
m To this agrees Atherers, Lib. xiii. Ch. xxi, Ie 
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much as his Brother's Relict, unleſs in the extra- 


a is dying without Iſſue. And 
ane 9 ny might take her to 


9 FG Mother, Siſter, Grandmother, Aunt, 
Daughter, or Niece he had corrupted. Ir 1s true, 
by the Traditions of their Rabbins, theſe Marri- 
6 were judged unlawful ; yet the contracting 
r was only corporally puniſhed, and the Con- 
tract ſtill allowed to ſtand good. From all which 
we may infer, that the Jes, in ſtating the Notion 
of Affinity, held it to proceed not from a bare 
Nearneſs of Blood, unleſs cauſed in a regular and 
matrimonial Way * | 

Nicetas Acominatus reports, that the Emperor 
Andronicus Comnenus having a Deſign of joining 
in Marriage Alexius and Irene, both ince uouſly 
begotten on Theodora, and conſulting his Judges 
on this Point, one of them gave his Opinion, that 
the Parties being illegitimately born, were not to be 
eſteemed of Kin to each other, but had loft all Right 
and Alliance of Blood; and were in the Condition 
and Diſtance of Strangers. But the Hiſtorian cen- 
ſures theſe Judges, as Men of greedy and ſordid 
Tempers, who made a Gain of diſpenſing with 
 GOD's Commands, and would ſell their Voices 
for the Feaſts and Favour of great Perſons. . 

XXXV. As for the other Degrees, forbidden 
ein Leviticus xviii, it will be ſtill more difficult to 
find a Reaſon why they ſhould hinder Marriage, 
on the bare Conſideration of the Law of Nature. 
Though it muſt be owned, that ſuch Matches 
have been condemned and deteſted by many 
Heathens. St. Paul“ calls it ſuch Fornication as 
is not ſo much as named amongſt the Gentiles, that a 
Man ſhould have his Father's Wife. Phocylides * 


$ 
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red, 
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ed the Prohibition of theſe Degrees chiefly on 
two Reaſons: Firſt, on that natural Modeſty which 
hinders Parents from holding Familiarity with their 
Due, either by themſelves, or by ſuch Perſons as are 
in Blood, or Afinity, neareſt to them. Which Ar- 
gument, as it is of good Force in the aſcending 
and deſcending Line, 1o, in as much as the Shame 
there alledged is exceedingly weakened, and al- 
moſt brought to nothing in the collateral Kin- 
dred, eſpecially beyond the ſecond Degree, it can 
here, by no means, amount to a Precept of the 
Law of Nature. Yet are we to eſteem thoſe ci- 
vil Conſtitutions moſt juſt and well grounded, 
which extend the Prohibition to a wider Compaſs ; 
on purpoſe, as it were, to fence in and ſecure 
thols Degrees which the Dictate of Nature, or 
the poſitive Ordinance of GOD had before for- 
bidden Their ſecond Reaſon was, Leſt too great 
Occaſion ſhould be offered to Fornications and Adul- 
teries between Perſons thus related, and conſtantly 
converfing with Freedom together, if ſuch Pieces of 
Wantonneſs might be made good by the Remedy of 
Mar#iage. This Argument, like the former, is 
ſufficient to give Occaſion to a pgitive Law, not 
to evince any Precept of Nature. The Fews ap- 

ly it well, to account for that ſeeming Difficulty 
in the xviiith of Leviticus, where the marrying an 
Aunt is forbidden, and not the marrying a Bro- 
ther's Daughter, though both ſeem equally diſtant 
in Degree. For they obſerve, that young Men, 
frequenting the Houſes of their Grandfather and 
Grandmother, and ſometimes dwelling with them, 
are very much in the Company of their Aunts 
whereas they come not ſo often to their Brother's 
Houſes, nor have there the ſame Privileges and 
Freedoms. Yet the latter of theſe Degrees was 
eſteemed unlawful by the Romans, as appears 
from the Caſe of Claudius, when deſigning to 


Many there are, notwithſtanding, who aſſert 
that in the Place of Scripture but now mentioned, 
not ſuch paaticular Perſons are forbidden, but in 
general all ſuch Nearneſs of Degrees: whoſe Ar- 
guments, were there Occaſion, might perhaps find 


| Thoſe who maintain that all the Degrees, men- 
tioned in the xviii Chapter of Leviticus, are, like- 


wiſe, repugnant to the Law of Nature, urge the 


Words of the 24 Verſe, For all theſe Aboming- 
tions have the Men of the Land done <ohich were Pe- 
fore you, and the Land is defiled. © For, ſay they, 
in as much as every Tranſgreſſion preſuppoſcth 
* a Law, thoſe Gentzles in contracting ſuch Mar- 
riages muſt needs have violated, either ſome 
* natural Law, or ſome divine poſitive Ordinance 
* univerſally binding Mankind: The latter is 
* hardly to be made out, and the former mutt 
therefore be admitted. To this Mr. Seien 
anſwers, that the Word * heſe is to be reſtrained to 


** 


bl 
Eau N ure 
uri & 


= ſets it down as one of his Moral Leſſons. 
** 2 Mnrevins un abi ye deurepa Ip verñ , 
e More 7 os Time Th rige barn Eagan. marry Agrippina. 
a RE Make not thy Father's injur'd Bed diſgrace 
1) RE Thy Step-dame's Vows; but with Reſpect confeſs 
, 4 Mother her, that fills thy Mother's Place. 
„L. 9 The Story of Stratonice is well known, whom 
de u- Selcucus her Huſband gave away to his Son An- an Anſwer. 
Tree WE 7iochus, when the young Prince was fallen in Love 
ven in with her beyond Cure. It was a remarkable Say- 
it Opt ing of Seleucus on this Occaſion, that if his Wife 
expreſſed an Abhorrence of ſo unuſual a Practice, he 
- Search begged his Friends to inform her, that whatever 
g to te Attion das pleaſing to the King, and beneficial to the 
f Mu. Public, ſhe ought to efteem right and juſt*. Vet 
jught t Appian® doth not ſtick to call this Love of An- 
n ſuch a tiochus, a$:uiro , a ſinful extravagant Paſ- 
d: na, Aon. It" is ſaid to be the ordinary Cuſtom a- 
n a dF mongſt the Tartars, for a Son to marry his 
r in tl 1 when left a Widow by his Fa- 
Crime d mer”. 
nitted x The antient Fews, as Grotius obſerves, found- 
1421 | * Comp, Lib. i. $ 3. D. de Concubin. Lib. iv. F 8. D. de Gradib. & Affin. ÞSelden bid. V. Gree. Lib. ij. Ch. v. 
2" 13, 14. 4 1 Corinth. v. 1. V. 168, 169. Plutarch iz Demetr. þ. 907. Ed. Wech. In Syriacis, p. 125, FA. 
ed 3 H. Steph. 4d. Senec. Controverſ. Lib. vi. Decl. vii. Valer. Max. Lib. v. Ch. vii. F 1. Ext. Cicero, pro Cluent. Ch. vi. ex 
had a(t on a grievous Abhorrence of Marriage between a young Man and his Wife's Mother, O incredible Villany of a mes: favs 
ght maar!) 15 and ner Beard of till this Time in the World! Add. D. Lib. xxiii. Tit. ii. Lib. xii. XV, & c. De rita Nupt. h Haython. L 
bad bet atar. Ch, xlviii. Paul. Venet. Lib. i. Ch. xv. i In the Places abovecited. * V. Tacit, Ann. xii. i Lib. v. Ch. xi. 
wed r 8 — 
nor 0 The Pythagoreans mightily approved the old Laws of the 8 | ; 
wm ; 2 Converſation with a 4 E or Siſter, and to ſatisfy his Bestes id an * e & oy „ 
e Gu L Sight of the World ; for, ſay they, it is good and profitable to put as great an Obſlacle to it, as poſſible. pie, or in the 
i (,4 2 % 7% Tad; TWy hdmi lun ropipawry i re dg Tdonnxa t; rb ο¹, 79 fr hu MονναDa¹, wits Wuyalp,, wire & pn, 
N a 1 nr Oavipy, xa Ts yap , g ee, To ws TAIFA YaY a6 ανννZ r Th; ivigniing radrxg, Jamblich. in Vit. Pychag. 
1 4% This critical Remark, alledged by Guor ius before 9 1 deſtroys | ivi : 
55 Eid £ N Laus upon it; though they — ſhew, how 4 have bern pobilel n 8 by nd fol * 
5. ii, Cl Lau of Nature, 943. And what I have faid upon Grotius, F 13. Note 1. of the Chapter juſt cited, & 4 
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thoſe Sins which the Heathens were capable of 
committing. And as an Argument that it doth 
not extend to every Particular there mentioned, 
he obſerves, that one Caſe there prohibited * is 
the marrying of two Siſters together, which 
could not be before vicious, having been practiſed 
by ſo righteous a Man as Jacob. (Though to this 
Remark of Mr. Selden, it might well be added, 
that the Quarrels and Emulations between thoſe 
Siſters, Jacob's Wives, was probably the Rea- 
ſon of this poſitive Prohibition.) In the ſame 
manner Amram, Moſes's Father, married Jo- 
chabad his Aunt ; another of the Degrees here 


forbidden b. N 


By the Turkiſh Alcoran ©, a Muſſulman is re- 
{trained from wedding his Mother, his Step-dame, 


his Daughter, his Siſter, his Aunt, his Niece, his 


Nurſe, his Fofter-Siſter, his Wife's Mother, his 
Wife's Daughter by a former Huſband, his Son's 
Wife, two Siſters, a Daughter to a Woman whom 
he hath abuſed, and, laſtly, another Man's Wife, 
unleſs taken for a Slave in War ©, - 

It may not be from the Purpoſe to obſerve, 
that many have imagmed the Force of Affinity to 
ceaſe, on the Death of the Perſon in whom it was 
founded. It is a Saying of Euripides, 


New Aſfinities efface the old. 
Tſocrates *, ſpeaking of a Gentlema who had 


married his Aunt, ſays, He took ſo much Delight 


and Satisfaction in my Father*s Friendſhip, that, 
lefing my Aunt without Tſſue by her, he took my Fa- 
ther*s Couſin-German for his ſecond Wife, to keep up 
the Affinity between our Families s. Florus tra- 
cing out the Caufe of the Quarrel between Cæ- 
ſar and Pompey, obſerves, that upon the Death of 
Julia, e e to the former, and Wife to the 
latter, the Band being broken aſunder which had 
ſo long held them together, they ſoon diſcovered 
their mutual Jealouſy, and appeared the moſt vio- 
lent of Rivals. Marriages, ſays Philo the Jew *, 
are the Ties and Engagements which unite the Fami- 
lies of Strangers; and when they are diſſolved, the 
Afinity breaks off with them. 

XXXVI. It will be convenient to add a Word 
or two about thoſe inferior, * or ſecondary Wives 
in uſe amongſt ſome Nations : Such as do truly 
plight their Faith to their Hufband, and are u- 
nited to him in the ſtrifteſt manner of Society; 


2 Lewit, xvili. 18. Upon which Place conſult Grotius. 


orces of Conſanguinity amongſt the Indians, in Abr. Roger. de Bramin, P. i. Ch. xii. 


Selden. de J. N. & G. &c. Lib. vi. Ch. xi. 


Mother-in- Law. 


beris, Concubinage is called unequal Marriage. Add. Godofr 
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no better a Title than the vile Name of Concu. 


© Med. wer. 76. & in Oreſt. 1083. f In Afginetic. Ca 
ro Quint. Ch. vi, The Affinity could by no means be broke off, «hilt the Children avere alive, Idem Philipp. xi. Ch. iv. concn- 
ing Polabella, whe had formerly married his Daughters; And this Gentleman, O ye heavenly Powers, was once my Fried 
n Lib. iv. Ch. ii. Note 13. i De Legat. ad Caium. On the other Side we are told of the Tartars, that among then i 
an uſual thing for different Parents to make Matches between their deceaſed Sons and Daughters; fancying that, by this poli 
mous Way of Marriage, a Relation is no leſs contraQed by their ſurviving Friends, than if they had actually celebrated te 
Nuptials in their Life-time. * Vd. Selden. de J. NM. & G. Lib. v. Ch. 7. I V. Gro. Lib. ii. Ch. v. 0 
Catitelinas toward the End, the Emperor Marcus, upon the Death of his Lady Fauſtina, took the Wiſe of his Procurator fer 
Concubine, Ne tot liberis ſuperinduceret nevercam, That be might not bring ſo numerous a Family of Chiltrn under the Prun A 

n Vid. Zlian. J. H. Lib. x. Ch xvii. 


no diſgraceful Senſe. Vid. Lib. xxxii. Tit. iii. Lib. xlix. 5 + D. de Legat. and Lib. v. Tit. xxvii. Lib. iii, C. 4 nature. ® 


ad bc. dif. 
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yet ſo as that upon account of thei | 

dition, or Birth. or for other Re, aq al Con. 
admitted to the full Honours of their Cha not 
nor acquire the fame Rights for their Child er, 
as other lawful Mothers *. Of theſe. Mr PP 
* hath treated at large; and from him it ar 519 
that their Difference from Juſt and P Pears, 
Wives is introduced purely b Proper 


ſitive 
by the particular Covenant of the Parties 5. 
» Who 


to the principal matrimonial Pact m 
thing at their Pleaſure, ' which doth e 8 
dict and overthrow it. The chief Reaſons ©, 
which this Practice ſeems to have been ref 
are theſe, the Preſervation of noble —— 
the Fear of injuring former Children = = 
laſtly, the avoiding of thoſe great Ex ap T 
which a Wife, in the higher or more perle Do- 
gree, might'challenge by the Cuſtom of the Su 
In order to the keeping up of great Families i 
is convenient that they marry into equal For 
tunes and Honours : For the better procurin of 
which it hath been enacted, in many 1 
wealths, that in caſe a Man take a Wife benen 
himſelf, the Marriage fhall not have all thoſe Ef. 
fects and Privileges, which it would otherwiſe. 
in courſe, enjoy. And then again, nothing more 
weakens a Family, than the difmembering of an 
Eſtate into too many Parts; wherefore to pre. 
vent this Misfortune, ſome have thought it pro- 
per to take up with thefe ſecondary Wives, who 
Children, if their Portions are not over large 
have yet no Reaſon to complain. And as to the 
third Point, he is a notorious Fool, who make; 
himſelf a Beggar to maintain the Pride and Gra 
deur of a Wite. | 
On the Whole, it is clear how injuriouſy ye 
deal with theſe inferior Wives, if we allow them 


bines 3, For Concubines are properly ſuch, 
exercife conjugal Freedom without conjugal 
Faith, and differ only in Degree from common 
Strumpets : Nor do they exempt themſelves from 
the Scandal by entering into a private Engage 
ment, and confining their diſhoneſt Service to 2 
m_ Perſon ”. But the Faith of the Marriage 
Bed is infinitely more ſacred and ſolemn, than to 
be brought into Compariſon with the ſtricteſt d 


theſe illegal Compacts, founded on the baſe Pro 
ſpects of Lucre or of Luft o. 


d We meet with ſome remarkable Things concerning the e 
© Chapt. of Wives. ' 


ic. vdo in Jus 


o Yet ſometimes we meet with the Word Concabinelt 


a 445 


i Yet among the Tartars, on the contrary, Fathers marry their deceaſed Sons with the deceaſed Daughters of ſome other, a 
imagine, that by that Poſthumous, or rather Imaginary Contract, the Parents of that Son, or Daughter, contract a true Al 
or Affinity. Marc. Paul. Venet. Lib. i. Ch. lviii. This Notion of our Author's, with regard to Aſſinity, is certainly ages 
to the ancient Reman Laws, according to wich it was lawful to marry two Siſters, the one after the other, as, alſo, the Midas 
a Brother, or the Husband of a Siſter deceaſed. It was the Emperor Conſtantine who firſt forbad theſe Kinds of Marriages! 
the ſecond Law of the Theode/ian Code, Tit. De inceſiis Nuftiis. See thereupon Facques Godefroi, Tom. i. p. 296. S 
the Preſident Bxissoxv, De jure Connubierum, p. 209. & /eqq. Edit. Amfter. as alſo Mr. Noo pr on the D. ge. p. 49. _.. 

z By this our Author means ſuch Marriages, as, though lawful, are otherwiſe, cither wholly or in part, deſtitute of tie fit 
which Marriages produce according to the Laws. Such, for Example, among the Romans, were thoſe contracted by th e 
Conſent of Parties, without the requiſite Formalities : For though the Perſons, thus united in conjugal Society, were not reguiuh 
by the Civil Law, as Man and Wife; yet their Cohabitation was eſteemed a true Marriage, according to the [aw of Nau a 
Nations. See Mr. Neodt's Commentary on the Digef-P. 485, egg. and Grotins, Lib. 1. Ch. iii. F 4. Note 4 

See Cujactus OH. Lib. v. Ch. vi. where he treats of the N 


they were looked on as Concubines, 


___ 
— 


otion that the Romans had about them, and ſhewss, K 
Bua. 


Crap. II. 


15 * remarks ſomewhat very particular 

1 06 Emperors, that, after Bajazzt, none 
5 them entered into juſt and proper Matrimony. 
For he, after his Defeat by Tamerlane, falling, to- 
gether "vith his Wife, into the Hands of the Vitor, 


ments ; and, as to the A Fair of Iſſue, make uſe of 
Women in the Condition of Slaves, who are not capa- 
ple of ſuffering ſo much Injury and Diſgrace. But 
indeed the Turks in general pay no leſs Aﬀettion and 
Kindneſs to their Sons by Concubines or Harlots, than 
to thoſe who are born of their legal Wives ;, nor have 
the former any leſs Degree of Right to the Goods and 
Eftate of their Father. | 

Abbas, King of Perfia, took another Way of 
preventing theſe Indignities : For, carrying with 
him into the Field all his Female Train, he com- 


of manded the Eunuchs, that had the Cuſtody of 
n- them, to cut off the Heads of all his Wives, in 
caſe he loſt the Battle . 


The Chineſe, when they deſpair of obtaining 


Lib. fi. Tit. xx. 


1. The common Opinion of the Original of paternal 
Authority. 

11. According to Hobbes, the original Power over 

E Children is in the Mother : 

= 1:1. And from ber is derived to others. 

= rv. On what Reaſon paternal Authority is ground- 
ed 


v. How far the Father has more Right than the 
Mother. 

vi. How great the Power of the Father is, as ſuch, 
over his Children, 


HILDREN are the proper Fruit of Ma- 
| trimony ; as they are, likewiſe, the proper 
Ws Subjects of 23 Dominion, that moſt antient, 
and, at the fame time, moſt ſacred Kind of Go- 
vernment; by Virtue of which, the Children are 

engaged to acknowledge the Superiority, and to 
reverence and obey the Commands of their Pa- 
eents. The Origin of this Power, Grotius *, and 


iv. _ 5 moſt Writers, refer to the Act of Generation, by 
t b i . which the Parents, in ſome meaſure, reſemble 
,- ds. WAN the divine Creator, whilſt they make a Perſon 


elcbrated us 
m 80 in J 


really exiſt, who before had no Being. But in 
much as both the Parents equally contribute to 


ſrt 4 f "Rr 
—  _ tlus ſignal Benefit, they ſay that both originally 
4 Cn C- e. : Right over their Iſſue; but that, in 
Wcaſc 


4. natural ® they contend for the Sovereignty, and, by 


aon of their contrary Commands, cannot 
ech be obeyed together, the Father's Autho- 


tome other, 
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Iſſue in juſt Marriage, have recourſe to the Re- 
medy of Concubines; eſteeming it the moſt mi- 
ſerable Thing that can befal a Man, to be at a 
Loſs for Children, who might mourn at his De- 
ceaſe, and perform the decent Honours of his 
Burial *. | 

We have only this Obſervation to add, that as 
the publick Laws of Commonwealths are wont 
to inveſt other Contracts with certain Rites and 
Solemnities, upon want of which they pals for 
invalid in civil Cognizance; ſo in ſome Statcs 
there are ſuch Ceremonies annexed to Matrimo- 
ny, as if omitted make it illegal, or at leaſt de- 
2 it of ſome Effects which would, otherwiſe, 

ave ſprung from it, according to the local Cu- 
ſtoms and Conſtitutions *. Now although the 
Law of Nature be a Stranger to theſe Formalitics, 
yet inaſmuch as it commands all Subjects to obey 
the Ordinances of the Government under which 
they live, it would be idle and ridiculous for ſuch 
Perſons, as have not the Power of making or of 
reverſing civil Laws, to plead the Indifference of 
natural Law in the preſent Caſe. 


» Epiſt. i. Petrus della Vella Itin. P. ii. Epift. v. © Martin, Hiſt. Sin. Lib. vi. Ch. i. p. 201. V. Conflitut. Sicu 


GH AT. 
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vii. Both in their Infancy and Childhood. 

viii. How far Children are capable of being governed 
at this Time. 

ix. Whether a Father may ſell his Son. 

x. Of the Obligation of Children made free. 

xt. What Power Fathers have over their Children, 
out of civil Societies; 

x11. What Power in civil Societies. 

XI1t. How this Power is loſt. | 

xiv. Whether Children ought to have their Parent: 
Conſent to their Marriages. 


his Direction and Sway. 

II. Mr. Hobbes * takes another Road in tra- 
cing out this paternal Rule : * Though, ſays he, 
this be a true Conſequence, A Man is the Va- 
ther of another, and therefore bath the Dominion 
over him; yet it is not ſo clear and manifeſt as 
to ſhew its own Neceſlity, as thoſe do where 
one of the Terms is included in the Definition 
of the other ; but muſt be made out by other 
Arguments and Proofs: Beſides, fince all ſo- 
vereign Power, if regularly eſtabliſhed, is in- 
* diviſible, ſo that no one can, at the ſame time, 
„ ſerve two Maſters, unleſs in Subordination ; 
* and ſince two Perſons concur to the Act of be- 
getting, that Act ſhould ſeem an improper 
Foundation for Sovereignty ; which may there- 
fore be more conveniently deduced from a 
State of Nature, in the following Method. 
* During ſuch a State every Man hath a Liberty 
Hof practiſing againſt every Man, what he 
thinks may conduce to his own Preſervation : 


cc 
cc 
cc 
cc 
cc 
cc 
cc 


b De Civ. Ch. ix. 


is to carry the Precedence ; not only on the 

a trve 5 3 of the Advantage he hath in Sex, but, 
* Wie ewiſe, becauſe the Mother herſelf is placed under 
1 63 K 
46.6% * Lib. ii. Ch. v. F 1: 
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| K of the Fi = ' | 
ed by ef JCINCTILIAN expreſſes this very well in this Paſſage of his, 
Io  #$ er] unum vocabamus, videamus, qud ire debuerit. Poteram quidem fortiter dicere, Pate 
of Nau? _ . Necefſe habuit parere. 
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# 4 en ſas, &c, 


— Sint ſane jura paria, ſedeat medius inter duos Tudex 
0244 omnes Gentes plus juris habeat Pater: Sit ſan? Natura communis, non 8 


Declam. vi. quoted in part by Grxonovivs : Dus [ Pater 


r Ji. Hoc nomen omni. Lege 
: Non comparabs Perſonas, quam 


quod nomen du, quid familiam, quod 
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For it is by no means to be preſumed, that 1 educated him, he owes all poſſible Rety 
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« and *, conſequently, the Conqueror is the Lord HI. From the Mother this Domini 

* and Maſter of the conquered. Whence we may ing to Mr. Hobbes, may paſs to other 5 accord. 
« infer, that, by the Law of Nature, the Right of veral Ways: © Firſt, if the Mother ren frſons fo. 
« governing an Infant is firſt in the Power of the © Right by expoſing the Child; the Pap ber 
© Mother; who, if ſhe reſolve to nouriſh and * finds, and breeds him up, ſhall enjo ” W 

breed him up, * as ſhe is in Duty obliged to ** Right which the Mother had over Um e ſame 
« do, is ſuppoſed to do it upon this Condition, “ For the Life which the Mother at the buen 
< that he ſhall not prove her 1 when grown ** him, ſhe, as far as ſhe is able, takes aw;, Se 
<« up, i. e. that he ſhall pay Subjection and Obe- * by this Act of expoſing him: And, cone? Ain 
« dience to her.“ (According to his Hypotheſis, “ ly, the Obligation he had to her, for her 
thoſe are mutual Enemies, who are neither ſubject © Kindneſs, is entirely cancelled by this 


one to the other, nor own a common Maſter.) © On the other Side, to the Perſon who fo Injury, 


ved and 


would give a Perſon Life, on purpoſe to put © ought to acknowledge him, both for ks Fen 


e him in a Capacity of growing up to my Pre- © and his Maſter *.”” Here, though we lh 
« judice, and of gaining Strength, in time, to re- grant, that ſuch a Child ought till to * 
60 pay my Kindneſs with Hoſtility. Thus, there- an Inclination of paying Duty 5 to his Moth. 


« fore, a Woman becomes, at the ſame Minute, and, upon her Sorrow and Repentance, 0 


a Mother and a ſovereign Miſtreſs, Nor is the turn, in ſome meaſure, . under his old Relation 


« Excellency of Sex a ſufficient Argument why and Subjection; yet he cannot do this oth 
& we ſhould attribute this Right of Governing to wiſe than with the Conſent and upon * 
e the Huſband, rather than to the Wife: For the Reſignation of his Educator, by whom all h 
« Inequality is not ſo great between them, as that Charges, &c. are to be refunded. And th 
e the Man can immediately eſtabliſh his Rule ſeems to be the only Caſe by which it is 0 
« Over the Woman without Oppoſition; but, in fible to acquire Rule over a Man by . 0 
n State of Nature, he muſt fairly win her by a Occupancy. 

« Courſe of War. Farther, the Woman, by Secondly, If the Mother were made 3 Can: 
carrying the Child ſo long about her, and nou- “ tive in War, the Iſſue born to her belongs £ 
„ riſhing it with her Subſtance, + doth certainly ** the Perſon who took her, as her other Good, 
« contribute, if not the moſt noble, yet the moſt © and Poſſeſſions.“ But here it muſt be obſerved 
e [aborious and troubleſome Share to the Produc- that the Right and Power of the Conqueror, on 
« tion of Iflue . Laſtly, in as much as in a the Iſſue of his female Captive, is quite of an- 
« State of meer Nature, where no Common- other Kind © than that which ſhe, as a Mother 
« wealths and no Families are ſuppoſed, it is im- before enjoyed. ; 
e poſſible to know who is the Father of the Child, Thirdly, © If the Mother be herſelf 3 Subject 
« but by the Mother's Aſſeveration; it follows, © in any Commonwealth, the ſupreme Gover. 
e that the Child belongs to whom ſhe pleaſeth, “ nor there hath Dominion, likewiſe, over her 
<« and therefore primarily to herſelf. On which * Child.” Where we are again to remark, that 
«© account it was enacted by the Roman Conſti- the Power of the civil Governor is very different 
e tution, that Iſſue brought forth without Ma- from that of the Parents: And that it doth not 
e trimony * ſhould follow the Venter, or the Mo- preſently follow, that the Mother's Authority 
« ther e. mult be extinct, and, as it were, ſwallowed up in 


Quintil. Declam. ecexxxviii. Ut 7s otherwiſe in the Caſe of the Men, who are made Parents by a ſhort and tranſient Pliaſim, 
and are endearcd to their Children only by that outward Satisfattion. But the Mothers love auth a much ſtronger Paſſion, remefir- 
ing their ten Menths Trouble, their lung Courſe of Cares and Dangers. It is a Saying of Medea, in Ennius (or rather in urid 
ver. 250, 251. from whence it was borrowed) I had rather be three times under the Sword, than once under the Hands of the ik 
. Yet they tell us of the Women of Paria in America, that they bring forth without any Pain or Weakneſs, and immed- 
ately after their Delivery return to their ordinary Work and Employment. Much the ſame is reported of the Women of Ch 
anJ 'tis added, that the Spani- Dames, if they live there any conſiderable Time, contract the ſame Hardineſs, Ore/ter in li. 
7p. ver. 352, &c. when it makes for his Cauſe, gives his Father much the Advantage of his Mother. 

My Father planted me, and his fair Dame 
Was but the Soil that bred and brought me forth ; 
More tied I judg'd myſelf to ſfuccour Him 

That gave me Life, than Her that gave me Food. 


» See hereafter Sefign the Fifth. © By the Law of the Lycians, if a Free- Woman married a Slave, the Children were ad- 
jadged Free ; but if the greateſt Man in the State welded a Foreigner or a Strumpet, the Iſſue was accounted baſe and ſervile. 
The ſame People took their Names from the Mother, not from the Father, Herodvt. Clio, p 44. Ed. H. Steph. « Thus 4. 


mctus ſpeaks in Euripides, Alceft. ver. 666, Sc. 
So far I died as Death was in Your Power : 
And if a kind Deliverer hath reſtor'd me 
To Light and Life, I own him for my Father ; 
And boaſt to be the Comfort of his Age. 


Liten. Orat. xiii. 4 Man who takes another out of the Water, <vhere be cas ready to periſh, may well be eficemed a Father by 
Per [en he hath prijerved. | 


Our Author elſewhere has confuted this fundamental Principle of the falſe Hypotheſis of Mr. HomBrts. See Book i. Ch, u. 
$ 10, and Book ii. Ch. ii. F 5, Oc. ſo that all he builds here upon it falls to the Ground of itſelf. 8 * 

z Mr. Buppkus ſets down this (as is certainly her Duty to do) as Mr. Hosnes's Opinion, but it is plainly — 7 
Honres's Notion, as the Courſe of his Reaſoning makes evident; and Mr. Hos explains himſelf without Reſerve, ww * 
Ch. ix, F 2. where he ſays, that a Mother may either bring up or expoſe her Child, SUO ARBHRIO ET JRE. 1 e 
Plezſure, See, alſo, his Leviathan. In general, our Author mixes his own Notions and Arguments too much with Mr. Ho 
without Diſtinction. which ought to be carefully obſerved. 

his is our Author's Reaſon, though Mr. Buppevs attributes it to Mr. HonBes in the Place beſore quoted, 

+ This our Doctors and modern Phyſicians will not allow, as moſt Men know. ; __ 
j heſe are our Author's Words to the End of this Section, and agree with his Principles, only we mult add, that w * 
of the Mother, muſt equally be applied to the Father. Moreover, this Authority acquired 45 N of the firſt — yo 
Author ſpeaks) cannot be juſtly extended further, than that the Father or Mother would have had, and 8 — G 
true principes laid down hereafter, is no way Arbitrary. Inſtead therefore of inſiſting here 1 the Right A 1 ors 

which regards the Advantage of him who gets Poſſeſſion; I would rather chuſe to call it The Right of the moſt Charitarn 
him who has exceeded others in the Exerciſe of Humanity and Goodneſs. 
e See Bock viii. Ch. vi. $ 19. following. 


the 
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ef Ruler's; but in ſome States it is onl 
ied an _— in others it is left almo 
entire. 
5 « If a Woman enter into an Agree- 
« ment of living with a Man, under this expreſs 
« Condition, that the Man ſhall be Lord and So- 
« yereign, then the Children born to them both 
« ſhall belong to the Man, upon the Score of his 
« Sovereignty over the Mother. But, if the Fa- 
« ther be the Mother's Subject, the Children, like- 
« wiſe, fall under her Command; otherwiſe the 
« bearing Iſſue would be a Prejudice to her Su- 
« premacy. And, in general, if the Society be- 
« tween the Man and the Woman be ſuch a regu- 
« Jar Union, as gives one the Dominion over the 
other, the Children owe Subjection to the Ru- 
« ling Parent. But, if in a State of Nature, a 
« Man and Woman contract to cohabit in ſuch a 
« Manner, as to be independent on each other's 
« Rule, the Children ſhall fall to the Mother, un- 
« leſs it was expreſly ordered otherwiſe in the 
« Bargain. For the Mother may, by Covenant, 
« diſpoſe of her Right as ſhe pleaſeth. Thus 
« they tell us of the antient Amazons, that they 
« agreed with the Men of the neighbouring Coun- 
« tries, to whom they had Recourſe for Iſſue, to 
« {end back the Males, and only to preſerve the 
Females to themſelves. But in Commonwealths, 
« if a Man and Woman engage by Contract to 
= « cohabit, the Children are the Subjects of the 
, Over Man: Becauſe, in civil States, all the domeſti- 
of an» RIES <« cal Sovereignty belongs to the Fathers of Fami- 
other, lies, by whom the States were founded and 
W « eſtabliſhed, and who, we may be ſure, were wil- 
zubject ng to ſettle the Point in Favour of themſelves, 
J0Ver- duch a Contract between a Man and Woman in 
er her 22 Commonwealth, if it be made in ſolemn 
K. that Form, and according to the Laws of the Place, 
ifterent 2 is called Matrimony. But in caſe the Parties bar- 
oth not gain only for Concubinage, or for a leſs ſolemn 
Uthority I kind of Cohabitation, the Children ſhall then 
d up u W © fall either to the Father or to the Mother, ac- 
Plain, = © cording as the civil Conſtitutions have deter- 
— = © mined.” 
7 He Mi = IV. %, in this, as in other of the like Points, 
d immedi» WS have recourſe, in the firſt place, to Almighty 
of Chis; 60 b, the univerſal Cauſe and Author of 
Things; and yet we think it a very lawful At- 
W tempt, to ſearch farther into the ſecond Cauſes 
and immediate Inſtruments. For as to that which 
We ſome pretend, that All Sovereignty, which one Man 
cbtains over another, is communicated to him by God, 
it were in the manner of a divine Commiſſion, and 
bol all human Power is purely by Delegation; we 
ale it to detract from the Honour of God, al- 
though the Perſons, who have ſuch Sentences 
commonly in their Mouths, ſpeak with a great 
Appearance of Piety. For he who exerciſeth a 
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delegated Power, hath the ſame Power altoge- 
ther with him from whom he receives it; only 
with this Difference, that the former polleſſert 
it only as borrowed, the latter as bis own. But it 
would betray very low and unworthy Thoughts 
of the infinite Majeſty of Heaven, to conceive 
that the ſame Species of Sovereignty is enjoyed by 
God and Man *. 
_ Having premiſed this Caution, we go on to 
the main Buſineſs before us. And, firſt of all, we 
think it may be ſettled as an undoubted Truth, 
that the Act of Generation yields an Occa- 
ſion to the acquiring a Right over the Child, 
which ſhall hold good, not only againſt other 
Perſons, who have not the ſame Claim of Paren- 
tage, but, likewiſe, againſt any Pretenſion 
that can be made in behalf of the Child itſcif, 
We ſay an Occaſion ; becauſe we are not perſua- 
ded that * Generation alone is ſufficient to give a 
full Dominion over human Iſſue. For although 
our Children be indeed made of our Subſtance, 
yet in as much as they become Perſons like our- 
ſelves, and our Equals, as to all thoſe Rights 
which naturally accrue to Men; before we can 
render them unequal to us, or ſubject them to 
our Dominion, it ſ-ems neceſſary for us to ſeek 
out ſome other Title: Eſpecially ſince, in the 
Method of bringing a Child into the World, the 
Parents have no little Regard to their own Plea- 
ſure and Satisfaction; and therefore cannot rate 
the Kindneſs at ſo vaſt a Price, and ſet it ſo high- 
ly on the Child's Score, as to demand back, in 
Conſideration, a full Subjeftion and Obedience, 
whether the Child be willing or no. It is a Say- 
ing of La#antius ©, He that begets a Son, hath ng 
Power to make him be conceived, to make him be 
born, to make him live : Whence it appears, that he 
is not ſo properly the Author of his Son's Being, as 
the Inſtrument. | 
The Right then of Parents over their Children 
ſeems to be founded on theſe two Titles or 
Claims: Firſt, it ariſeth from that Duty which 
Nature (in enjoining Man to be a ſociable Crea- 
ture) lays on them to take care of their Of-ſpring ; 


ſhe having, at the ſame Time, to ſtir up their Di- 


Iigence, wiſely implanted in them a moſt tender 
Affection towards theſe little Pictures of them- 
ſelves. For take away from the Parents all Care 
and Concern for their Childrens Education,and you 
make a ſocial Life an impoſſible and unintelligible 
Notion. But this Care cannot duly be exerciſed, 
unleſs the Parents have Power to direct and govern 
the Actions of the Child, in order to the procuring 
his Benefit and Safety, which he himſelf, through 
Defect of Years and Judgment, is incapable of ap- 
prehending and of providing for“; and, conle- 
quently, Nature doth hereby enjoin Parents a&tu- 
ally to make uſe of ſuch a Power and Dominion, 


F th See Matth. x. 28. b That as he who is Maſter of a Thing, is, likewiſe, Maſter of the Fruits or Profits of it ; ſo he who 
4 1 Maſter of the Body whence the Child procceds, ſhould have the firſt Step or Title towards obtaining a Sovereignty over the Child 
elf, © Divin, Inſtit. Lib. v. Ch. xviii. 4 See Sirac. Vii, 23. xxx. i. Oc. 
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l . A 0 . "Ha * .*, . bd 
[tis certain, that, as our Author will prove a little lower, Education is the immediate Foundation of paternal Power, and 


| 1. - a5 the mutual Duties of Father and Child. But we muſt not exclude Generation, which, to ſpeak "Truth, is the firſt Foundation of 


all 


all Engagements to a Father, and conſequently, of his P ; | | f 

| and, ce ntly, of his Power. Indeed, how comes it to paſs, that a Father and Mother are obliged 

* all others, to bring up the Child that is born of them ? *Tis, in my Judgment, A they have joined together in a — 
pointed by God for the Propagation of the Species, and ſo are, or ought at leaſt to be, engaged tacitly to brivg up the 
itthey have produced; for that implied, that it was the Motive of that Conjunction; and though perhaps they then pro- 


he (oh a * | 
a 10 _— only to ſatisfy their Deſires, it is ſufficient that the very Nature of the Thing, which they cannot truly be ignorant of, 
c th us to preſume upon that rf This is ſo true, that our Author endeavouring to prove, that Fathers and Mothers 


according © dught to br; or! 
ft Oer BN d to bring up their Children, 


ath ſaid above, Lib. iv. Ch. xi. f 4. that, by bringing them into the World, they a 
all 0. 3 to take care, as far as in their Power, to preſerve that Life they have given ham, 1 
hart % in the Dialogue to Plato, that bears his Name; H ya&p α Xomv moio9a weidu;, 4 ous 


e may here apply what C479 ſays to 
AT ANA Wpshv i rr K) ,. 


. Either get no Children, or reſolve to maintain them, what Trouble and Charge ſoever you are at for their Education ard 


th _ Tem. i. p. 45. Edit, Serr, See, upon this Subje& in general, Mr. Wollaſton's Religion of Nature d. Iincatei, $ 8. 28 
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ſo far as it is neceſſary to the Accompliſhment of 
ſo important a Work. For whoever obligeth a 
Perſon to the Proſecution of an End, is, at the 
ſame Time, ſuppoſed to have given him Autho- 
rity to apply af Means that ſhall appear requi- 
ſite for 1ts Attainment. And this Power of the 
Parents, reſulting from the Duty lying on them 
to provide for their Iſſue, doth neceſſarily create 
in the Children an Obligation to ſubmit themſelves 
to their Parents Direction, without which Act of 
Submiſſion the former Benefit cannot be obtained, 
and the Authority is to no Purpoſe. 

Secondly, The Sovereignty of the Parents ſeems, 
likewiſe, to be built on the preſumed Conſent of 
the Children, and, conſequently, on a tacit Pact. 
For, as the Parent, by the very Act of breeding 
up the Infant, doth declare himſelf ready to fulfil 
the Obligation of Nature, and to conſult, ſo far 
as in him lies, the well educating of his Charge; 
ſo the Infant, on the other ſide, though on ac- 
count of the imperfe& Force of Reaſon, he can- 
not expreſiy promiſe thoſe reciprocal Duties, 
which anſwer to the Parent's Obligation, yet, by 
virtue of this Care, imployed by the Parents about 
him, he contracts as firm an Engagement towards 
them, as if he gave his full and expreſs Conſent *. 
And this Engagement begins to exert its Power 
ſo ſoon as he arrives at the Knowledge and Ap- 
prehenſion of any Thing that his Parents have 
done for him. It being fairly preſumed, that had 
he, at his coming into the World, been furniſhed 
with the Uſe of Reaſon, and made capable of un- 
deritanding that his Life could not be preſerved, 
without the kind Proviſion of his Parents, joined 
with their Command over him, he would gladly 
have yielded Obedience on ſo commodious Terms, 
Which Conſent of his, * being rationally ſup- 
poſed, hath the ſame Validity as if it had been 
openly declared *. In the ſame Manner, as a Per- 
ſon, who hath had any Buſineſs performed for 
him by another, in his Abſence, and without his 
Knowledge, is ſuppoſed, by a kind of ſilent Co- 
venant, to contract an Obligation of refunding the 
Charges. It is clear therefore, that the Power 
which Parents have over a Child, is then actually 
conſtituted, when they apply themſelves to nou- 
riſhing and educating him, and rendering him, ſo 
far as they are able, a uſeful Member of human 
Society. 

Some indeed have maintained, that the Obli- 
gation between Parents and Children can, by no 
means, be derived from their tacit Conſent and 
Covenant, upon this Argument: Conſent, what- 
ever the Subject or Occaſion of it be, doth not take 
Place, except in Actions that were free before the 
Conſent paſſed; but now it is not a matter of Free- 
dom in the preſent Caſe, for the Parties to perform 
the mutual Duties of Education on the one Side, and 


44d. Lib. iii. Tit. v. Lib. ii. D. de eget. geftis. 
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| d Com. Senec. Conſel. ad Marciam. Ch. xviii. in fin. 
Tit. i. F 31, 32. Hit. de rerum diviſ. & Lib. xli. Tit. i. Lib. vii. 5 13. D. de acquir. rer dom. 
contrary Opinion. They accounted none of their Sons ſpurious, although 
Author of the G:neration, and that the Mother contributed no more than Place and Nouriſhment. Diodor. Sio. Lib. i. Ch. lun. N. 
Ed. Rhodom. To the ſame purpoſe ſpeaks Theages, the Pythagorean, in his Treatiſe of Yirtues, The Father produceth the Fins 
and the Mother o:ly ſupplies the Matter. Opuſcula Mythol. Etb. & Phy/. printed at Amflerdam in 1688. p. 683, 684. 


Book VI 
of Obedience on the other. But this Wa f : 
ſoning cannot weaken what we here aſſes Rex. 
it doth not imply the leaſt Contradictic For 
Duty to ariſe, at the ſame Time, from 18 for 
of the Law of Nature, and from tacit OY t 
and Pact. It is not certainly free for a Mane 
to obey GOD ; ꝓet GOD hath been plece., 
enter into Covenant with his faithful da 
A Subject is, no doubt, obliged to perform alf * 
Offices in the State under which he lives: 0 due 
when he is to be liſted in the Military Ora. yet, 
only his Conſent is required, but his Oath Wy 
thus, why may we not as well affirm, that = 
the Parent actually undertakes the Educatis 9 
the Child, the Child's tacit Conſent iS to "yg 1 
derſtood ? The Effect of which Conſent ame yp 
to this, that he ſhall not afterwards have "Jorma 
to complain, that the Parents Authority 3 
truded upon him againſt his Will, and with 

— Grounds and Title. ” 

When the Queſtion is carried f R 

it is demanded to IA of the Pads ale 
over their Iſſue doth moſt properly belo wy 
Diſtinction or two will decide the Point: For A 
Perſons concerned either live under ſome Co 
monwealth, or not; and again, the Parents — 
are, or are not, engaged to each other by "Ion 
nant. Without the Bounds of a Commonwealth 
or in a State of natural Liberty, if the Parent, 
were not united by any laſting Contract, the Chili 
1s under the Care and Command of the Mother 
Becauſe, in ſuch a Condition of Life, it being x 
probable that one Man ſhould be the Father à 
another, the Mother can only determine the Con. 
troverſy; at leaſt, the Thing cannot be otheryiſ: 
known, with ſo much Truth and Certainty, az 
Matters of Fact demand. On this Princle 
the Roman Laws award to the Mother Iſſue be. 
gotten 3in common *. But if a Covenant hath 
paſſed between the Parents, by which they ſettled 
theſe Affairs, it will appear thence, which of the 
two 1s to bear Rule over the Children ; for that 
two Perſons ſhould both hold the ſupreme Au- 
thority over a third, without Subordination or Di- 
viſion, 1s no regular Practice. This Covenant 
then between the Parties, either terminates in the 
bare Procurement of Iſſue, or it includes farther 
the Sovereignty of the Man over the Woman, and 
ſo falls in with juſt Matrimony ; where, no doubt, 
the Command over the Children is lodged in the 
Hands of the Father. But in Covenants of tic 
former kind, though they uſually take their B: 
ginning from the Man, who ſeeks Children for 
himſelt, not for her, and, conſequently, bargain 
to have the Rule and Diſpoſal of them; yet it miy 
ſo happen, that, quite contrary to this Order, te 
Woman calls in the Man for an Aſſiſtant to it 
Deſign of Iſſue; not the Man the Woman, Tii 


© Comp, Lib. ll 
4 The Egyptians followed 3 


n of a Slave; imagining that. the Father alone wa th 


— 


This Suppoſition is equally ill grounded, and ſu 


uon licet, qui & ſpurii appellantur. 


rfluous. We cannot preſume a Conſent of a Child who is not in a ( 
dition, either to give it, or refuſe it. The Author, alſo, here, as well as elſewhere, confounds a preſumed Conſent with a tacit 00s 
See what I have ſaid above in my Note upon Lb. iii. Ch, vi. $ 2. For this very Reaſon, that Nature puts Infants into ſuch 
Eſtate, wherein they have an abſolute need to be helped and directed by others, and charges Fathers and Mothers with that Cr 
it ſufficiently impoſes upon the Firſt an Obligation to ſubmit to the Power of the latter. 1 
2 It is James Tuomas1vs, the Father of the 1 Mr. Tons ius, in his Diſcourſe, De Patria Poteſtate, \ 49. Tis 
what the Son informs us, in his Juriſpr. Divin. Lib iii. Ch. iv. f 14. & egg. where he anſwers our Author's Exception. win 
3 Pulgo concepti (ſay the Digeſts) dicuntur, qui patrem demonſtrare non poſſunt, vel qui poſſunt qui dem, ſed eum habent, my 4 
Lex nature hec eſt, ut qui naſcitur ſine legitimo matrimonio, matrem ſequatur, ii 
aliud inducit. Lib. i, Tit. i. De Statu Heminum. Leg. xxüi, xxiv. 


{(# , 


v2 


CHAP. II. 


ſe with the antient Amazons ; and is ſtill 
vereign Princeſs, that marries without 

aitting her Rights ; the Man being here not ſo 
. erly a King, as the Huſband of a Queen. 
Nor ought we to think that Pacts of this ſort are 
therefore repugnant to the Law of Nature, be- 
cauſe in them one of the Couple ſeems to re- 

Ince that Care of the Children, which Nature 
bach equally laid on both the Parents: For the 
precept of Nature, in this Point, doth not pre- 
ciſely require that both Father and Mother ſhall 
apply themſel ves, in the ſame ſtrict Degree, to 
the Work of Education; but is ſatisfied if by 
Compact the main Charge be committed to either. 
In the ſame Manner, as the Mother is not ſo ne- 
ceſſarily obliged to give her Infant Suck, but that 
ſhe may make uſe of a Nurſe*: And as the Fa- 
ther acts upon good Prudence, when he delivers 
his Children into the Hands of able Inſtructors, 
for the Forming of their Minds and Manners. 

But in civil States, which, for the moit Part, 
have been erected by the ſtronger Sex, as the Men, 
in common Courſe, are the Heads of the re- 
ſpective Families, and the private Dominion over 
the Children belongs to the Father“; ſo that here, 
the Mother's Commands are in themſelves little 
better than Counſels, and borrow their full Force 
of obliging, from that Share of Power imparted 
by the Huſband to his Wife. For as it is ge- 
nerally found convenient to admit the Woman to 
a Part in the Government and Direction of the Fa- 
mily; ſo the Father's Power over the Children 
doth, by no means, exclude the Mother's inferior 
Authority and Care. Not but that the Conſtitu- 
tions of particular Commonwealths may ſettle this 


was the Ca 
with any ſo 


Peter della Valle, in his Travels * informs us, that, 
amongſt the Inhabitants of Babylon or Bagdet, the 
ſupreme Power over the Sons is held by the Fa- 
ther, and over the Daughters by the Mother. 

If, upon the Father's Deceaſe, the Government 
of the Family remain with the Mother, it is but 
juſt that ſhe exerciſe the ſame Authority over the 
Children which the Father formerly enjoyed“. 
And in Caſe ſhe marry a ſecond Time, and the 
new Huſband be intruſted with the Care of his 
Predeceſſor's Children, they are to pay him the 
like Reverence and Duty as was challenged by 
their proper Father. Yet we are told a very odd 
Cuſtom of the Chineſe in this Particular, that if a 
Wife, after ſhe hath buried one Huſband, proceed 
to a ſecond Match, her Children ſend her off, co- 
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Matter otherwiſe, as ſhall be judged expedient. 
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vered only with a ſingle Garment, as an ignomini- 
ous Mark of her light Diſpoſition; and the Rea- 
ſon of the Cuſtom is, that, according to the Incli- 
nation of that People, the Children cannot bear 
a Tatber-· in- Lau, much leſs reſpect and obey 
him *. 

VI. The next Step we take, muſt be to enquire 
how far this Power of Parents over their Children 
extends; or what are the proper Bounds and 
Meaſures of it. And here it is neceſſary to diſ- 
tinguiſh, firſt between thoſe Fathers of Families, 
who live under no publick Government, and thoſe, 
who are the Subjects of a Commonwealth: And 
again, between that Power, which the Father 
holds, as he is a Father, and that which he bears, 
as he is the Head of a ſeparate Family. The 
Power which a Father enjoys, on the bare Score of 
his being a Father, inaſmuch as it accrues to him 
as a neceſſary Means of diſcharging the Obliga- 
tion towards his Iſſue, which Nature Jays upon 
him, muſt, conſequently, be ſo great, as ſufficiently 
to anſwer and effect that Deſign. Now the Obli- 
gation, or Duty of a Father, as ſuch, chiefly turns 
on this general Performance, that he duly educate 
his Children; that is, nouriſh, protect, inform, 
and govern them, in order to the rendering them 
uſeful to themſelves and others, till they are able 
to conſult their proper Benefit, and are grown 
Maſters of their own Wills and Actions. (For, 
as to the Act of begetting, that is not ſo properly 
a Part of the paternal Duty, as the Occaſion of it.) 
Parents ought to apply more Diligence and Cau- 
tion in fulfilling this Obligation, the more Truth 
there is in ſpat * Saying of Plutarch*®, Good Inſtitu- 
tion is the Fountain and Root of all Honeſty and Vir- 
tue. Eſpecially if they take this Obſervation of 
Plato along with it, which commonly holds true; 
Perſons, ſays he, who are naturally endued with the 
moſt excellent Wits, if they happen to be ſpoiled in the 
Breeding up, commonly prove the very worſt of Man- 
kind. Can you think that all thoſe barbarous Vil- 
lanies, all that horrid Wickedneſs, which we ſee iu 
the World, proceed from mean and lazy Diſpoſitions, 
and not rather from brave and generous Spirits per- 
verted by ill Education? Or do you ſuppoſe, that a 
natural Weakneſs and Feebleneſs of Temper does ever 
prove the Cauſe of any very great Good, or very great 
Miſchief ® ? 

It is plain then, that the Power of the Father 
doth, by no means, reach to ſo extravagant a De- 
gree, as that he may deſtroy the Child whilſt in the 
Mother's Belly“, unleſs the Mother muſt other- 


The contrary Opinion is maintained by Plutarch, de Educat. c. and by Phaworinus in Gell. Lib. xii. Ch. i. Add Ferd. 
nerd Pinto's Travels, Ch. liv. where he tells us how Strict and Religious a Point the F apone/e eſteem it, for a Mother to giver her 


yet 1t mi Infant Suck. In the Alcoran, the Women are commanded to perform this Office to their Children for the two firſt Years. b P. i. 
Jrder, de .,. 17. Comp. Gen, xxi. 21. with xxiv. 4. Neuhof. in Legat. p. 281. * De Liberor. Educat. p. 4. B. Ed. Mech. 
ont i het De Republ. Lib. vi. p. 676. Ed. Mech. s [dem de LL. Lib. vii. calls a Child, 4 Creature more intratable than a Beaſt. 


man. 
Comp. Lid i. 


»1s followel! 
alone wal 

b. lxxx. . T 
ceth the Ft 


DoRrina ſed vim promovet infitam, 

Rectigue cultus pectora roborant : 
Utcungue defecere mores, 
Dedecorant bene nata culpæ. 

b Vid Lib. xlvii. Tit. xi. Lib. iv. 

aux, Lib. xxxviii. f 5. D. de penis. 


he 


« Declam, xx. Education is one of the higheſt Goods of human Life. Horat. Lib, iv. Ode iv. v. 33. 


But Learning feeds the in- born Flame, 
And Culture gives great Souls a firmer Frame: 
If generous Morals once decline, 

eneſs and Vice attaint the nobleſt Line. 


D. de extraordin. crim. & Lib. xlviii. Tit. viii, Lib. viii. D. ad L. Cornel. gc Sicariis, & Tit. 


Lib. vii. Tit, x. De Curatoribus furigſo, Ic. Leg iv. 
about this Mr. Noob T's Obſervations, Lib. ii. Ch. xv. 


\ 
Tx / 
* 


; te puega ra: xax ig, r TUXESTHX5S, 


ſeveral excellent Precepts about the Education of Chil 


made ſe 


" By the Reman Law, Wives had no Authority over their Children, although UL IAN 


" PuutTarcn's Greek is, IIuyn vag * eg xadoxeyaling, Th vouipus TUX:Tr r ,e. PLATO's Greek is, 


1 veral Additions to it, to which Mr. Cos r R, who has tran 
dee To theſe we may add a Treatiſe on Education by M. Dx Crovzas, publiſhed in 1722, in Two Volumes. 


3 


ſeems to attribute ſome to them, Dig. 


Pietas enim Parentibus, etſi inæ gualis eft eorum poteſtas, a qua debetur. See 


Kal rds uxa; Ar d 


eporlws xaxas yimoIa, 7 o to PEYANE GOXNUATH, 3%) THY dg oy TWner, ix Dat) TY 

e nanng Poor mpuPn Novwvpims Yer Na, d] N 1 lueya N drt dd gre 9 kee da. bs (comets 

Lib ii. Ch wars a children in Plutarch's Treatiſe before quoted, as, 

4 b. viii, of the Affection of Fathers to their Children. In CuARR Ox, of Wiſdom, 
«cent Treatiſe of Mr. Locke, which has been ſeveral Times 


Further, we may find 
alſo, in MonTatcon's Eflays, 
Lib. iii. Ch. xiv. but eſpecially in that 
rinted, but the beſt Edition is in 1708. becauſe the Author has 
ated it into French, has added ſeveral excellent Notes in diverſe 
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„ Of paternal . Power. 


wiſe infallibly periſh *, or after the Birth * expoſe or 

make away with it, much leſs after the Increaſe of 
Growth and Years. For although it be very true, 

that the Infant hath his Riſe and Original from the 

very Subſtance of the Parents, yet he is imme- 

diately placed by Nature, * in a Condition of E- 

quality with them“; at leaſt fo far as to be _ 
ble of receiving Hurt and Injury ©. Therefore 
the Opinion delivered by Ariſtotle in his Politicks * 
is to be exploded as unjuſt and inhuman. As to 
the expoſing and the preſerving of Children, ſays he, 
let it be ordered by the Law that nothing lame or 
defective be ſuffered to grow up. If any Nation 
think it not allowable to expole their Infants, there 
certain Bounds are to be ſet to the Number of Births , 
and if the Buſineſs of Generation happen to exceed 
the due Limits, it will be convenient to procure Abor- 
tion, before the Foetus is arrived at Life and Senſe ; 
for ſuch a Period of its Growth is to determine, 
whether the Af of deſtroying it be harmleſs, or ſin- 
ful. Lycurgus did not expreſs more Mercy in his 
Spartan Diſcipline, We learn from Plutarch, 
that, when a Child was born, it was not left to the 
Parents Choice to preſerve and nouriſh him. But he 
was carried immediately before an Aſſembly of the 
Seniors, who jgonſidered and ſurveyed him. If they 
found his Limbs ſtrong and well ſet together, they 
ordered be ſhould be bred up: But the weakly and 
miſhapen Infants they adjudged to be carried away 
and thrown into à kind of Whirl-pool near the 
Mountain Taygetus; as if to live, when Nature 
had provided them ſo infirm or ſo unſightly a Body, 
could neither be for their own Good and Credit, nor 
for the Advantage of the Commonwealth*. Indeed 
this unnatural Practice of expoſing Infants was ſo 
frequent and almoſt ſo univerſal a Cuſtom with 
the Antients, that Strabo * mentions it as ſome- 
thing very particular in the Egyptians, that they 
breed up all their Children*. So Dionyſius Halicar- 
naſſeus " ſets it down as a remarkable Opinion of 
the Aborigines, They refuſe to make away with any 
of their Infants, thinking this one of the higheſt and 
moſt execrable Villanies. And Tacitus, in his Ac- 
count of the Jews, makes their Abhorrence of 
this Cruelty one Part of their Character“. 

Nor doth it appear reaſonable to extend the pa- 
ternal Authority, as ſuch, . to the Power of Life 
and Death, even in the Caſe of Faults committed ; 
but rather to fix its Bounds within the Exerciſe of 
moderate Correction: Becauſe its whole Care and 


a Vid. Ant, Matth. de crimin. ad Lib. xlvii. D. Tit. v. $ 5. Grot. in Flor. Sparſ. ad Lib. xxxix. D. de panis. dee Bodki. 
Ch. i. 7. < Plin, Lib. ix. Ep. 12. So uſe your Fatherly Power as to remember that you are yourſelf a Man, and the far 
of a Man. Vid. Philo Jud. de Special. Leg. p. 794, 795. Ed. Pariſ. Lactant. Div. Inflit. Lib. vi. Ch. xx, Diodbr. Sicul. 1d. 

h. Ixxvii. Add. Grot. ad Exod. xxi. 22. Leg. Wiſogoth. Lib. vi. Tit. iii. Ch. vii. Selden. de F. N. & G. Lib. iv. Ch. i. Itis2ns 
abſurd and moſt barbarous Cuſtom which they practiſe in Formoſa, where it is reckoned ſcandalous for the Women to conceive 
fore their Thirty-fifth or Thirty-ſixth Year. And if they breed ſooner than that Time, by miſerable Pains and Beatings ts 
procure Abortion. 4 Lib. vii. Ch. xvi. ( 21.) © I know not whether we mw venture to credit the Account given by Dir 
Sic. Lib. i. Ch. Ixxx. of the Method taken by the Taprobaniaus, to make | 
f Lib. xv. Add Diodbr. Sic. Lib. i. Ch. Ixxx. a Lib. i. p. 13. i Hift. Lib. v. k Vet Curtius, Lib. iv. Ch. l & 
ports that the Spartan Cuſtom was practiſed by ſome of the Indians. They bring up their Infants, ſays he, not at the Pleaſur: of 
Parents, but according to the Order and Direction of Officers appointed to ſuperviſe this Aﬀir ; wvho command oll ſuch Chilis 
tilled, as they find either extremely flow and heavy, or uſeleſs and defefive in any Part of the Body. Strabo, Lib. xv, give the be 
Account of the Catheans. It is common, amongſt the Chine/e, for the Parents to kill their Children, eſpecially the Fen 
without falling under Cenſure or Puniſhment. And, holding the Tranſmigration of Souls, as moſt other People of the Eat 
they think they do them a Kindneſs, by preparing their Way to a — 4. is 
the Roman Youths, whilſt they wore the Pretexta, were not liable to Fines and Amercements, but received corporal omi 
Plin. N. H. Lib. ix. Ch. xxiii. n Lib ii. Ch. v. $2. Epbeſ. vi. 1. Col. iii. 20. 


Bo ox vl. 


Buſineſs is taken up about ſo tender an 


can ſcarce be imagined capable of ſuch . 
$ 


and incurable Offences, as demand cap - wi 
ment', It ſeems the more proper Way 67 peg 
ceeding, when a Child of obſtinate and! oY 
gible Perverſeneſs rejects and deſpiſeth 8 
ther's kind Labours on his Account, to * Ga 
off, as unworthy of all Care -and Notice Foe: 
on” * 1 — diſinberit a Son, may Ba : * 
the ſevereſt Penalty that a Father, by vi . 
being a Father, car; inflict 3, ras & 
VII. Of this paternal Power ſtrictly taken 
muſt underſtand that Place of Grotius a, whe, og 
divides the Age of Children into three — 
Firſt, © Of imperfect Judgment and Choi 5 
* Secondly, When they have attained to "war, 
ty of Judgment, but ſtill remain as Member 
* of their Father's Family, and have not und . 
<« taken the ſeparate Management of their 8 
Affairs; Thirdly, When they have left tes 
% Father's Family, either to join themſelye, b 
© ſome other, or to erect one of thei . 
Which Diſtinction Ziegler ſeems to have con 
demned on no very good Reaſon. For though 
as he obſerves, the Holy Scriptures ® preſß the 
Duty of Obedience on Children, without makin 
any ſuch Difference, yet they do, by no — 
forbid that grown Perſons ſhould be treated i, 
another way of Management than Infants; ny 
do they require that a Son, when arrived at a State 
of Diſcretion and Maturity, ſhould ever temone 
out of his Father's Hoof ** During the firſ 
Period of Age, then (ſays Grotius) all the Adi. 
ons of the Children ought to be regulated and 
directed by their Parents; for he who cannot 
4 govern himſelf, falls of courſe under the Gs 
« vernment of another; and the Parent, accore. 
ing to Nature, is the moſt proper Perſon 9 
&« exerciſe this Authority over the Child,” 
VIII. It is here made a Queſtion, whether 4 
Child, under this imperfect Period of Reaſon, by, 
by the Law of Nature, capable of Property, or d 
being the Maſter of any Goods or Poſſeſſions, in 
ſuch manner as to exclude the Claim of his Pz 
rents? On which Point it may be proper to d. 
tinguiſh between Goods gotten by private l. 
duſtry, and thoſe which are left or made over i 
the Liberality of others, as in Legacies, Donat- 
ons, Sc. In that tender Age, what can a Chil 
be ſuppoſed to get by his own Induſtry ? C. 


r own,” 


xperiment of the Temper of their Chi 


irth and a more adyantageous Condition, 


—  — 


: This deteſtable and inhuman Caſtom was very common heretofore amongſt the Grecians and Romans, See Mr. Nan 
Julius Paulus, where he thoroughly examines this Matter. The Law of the Dige/s, quoted by our Author, where tl.c . 
Paul condemns this abominable Cuſtom, as contrary to the Rules of Humanity, Civility, and natural Juſtice, though it h, 
puniſhed by the civil Laws; deſerves to be ſet down here at length. Necare videtur, non tantum is, qui partum perfocat, ſit d= 
qui abjicit, & qui alimonia denegat, & is gui publicis locis miſericordie causd exponit, quam ipſe non habet. 11 
Only, who ſtrangles it, but he who caſts off all Care of it, and denies it Food, and he who lays it in a publick Road, that! i, 
and that Mercy from others, that he is wholly devoid of. Digeft. Lib. xxv. Tit, iii. De ogneſcendis, & alendis Libris 
Leg. iv. See, about this, Ch. viii, &c. of Mr. Noop T's Treatiſe before quoted. : 


= See above, Lib. i. Ch. i 5 7 
zs See what we have ſaid, Lib. iv, Ch. xi, 5 7, 11. 
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He kills a Child, 


i 


i 


is Peculium Milita 


the Goods of his Father, or by their means, 
um. See the Inſtit. Lib. ii. 1 


Nui alienatus eſt, 
V gu/med; præſtet. 


Chr. II. 


: uch as his Parents have laid out on 
oy Fe = This therefore the Father may 
* iy challenge, in requital of his Pains and 
-v 4 5s, For though he were obliged indeed, 
. = Law of Nature, to ſupport and maintain 
his Off-ſpring, yet he was not, in the leaſt, pro- 
hibited to make what Fruit and Advantage he 
ld of his Labour. One might as well ſay, 
that Parents are forbidden to take any Delight or 
Comfort in their Children; a Satisfaction ſo very 
eat, that moſt, who are ſo happy as to enjoy it, 
Sen it invaluable, and beyond all Com enſa- 
tion or Equivalent. For the ſame Reaſon, it 
would be a high Degree of Impudence, for a 
Son, in his State of Minority, to require a Re- 
ward for the Service he does his Father. *Tis a 
wiſe Saying of Sophocles®, 


Good Children ſhould forget the Toils they bear 
To belp their Parents *. 


In Peru the Children were obliged to aſſiſt their 
Parents with their Labour, till the Age of five 
enty*. 
oo * Caſe, when any thing is to be tranſ- 
ferred on the Child, by way of Gift or Legacy, at 
firſt View ſuch a Donation may ſeem invalid, be- 
cauſe Acceptance is a neceſſary Condition required 
in the Receiver, which cannot be erformed with- 
out deliberate Conſent, and therefore not without 
the full Uſe of Reaſon. But becauſe ĩt would be 
an intolerable Hardſhip to make Children incapa- 
ble of theſe Advantages, on Account of their 
Immaturity, when, for that very Reaſon, they have 
more need of the Aſſiſtance of others, it is moſt 
agreeable to Equity, that another Perſon ſhould 
accept this Bounty in their Name, and ſhould, like- 
wiſe, have the Goods in Charge, till the Children 
are capable of being their own Managers. And 
for this Truſt no Man is ſo fit as the Father. 
Whence it appears, that it is, by no means, na- 
tural for the Father to acquire a Property over a 
Poſſeſſion of this kind, though it be very equit- 
able, that he take not only the Care, but the Pro- 
fits of them, as Helps towards maintaining the 
Child, till arrived at proper Years of Inheritance, 
And hence too we may diſcover the juſt and ſo- 
lid Grounds of thoſe Diſtinctions, in the Roman 
Law, between the * Peculium Profeftitium, Adven- 
titium, and Caſtrenſe of Children; the Stock or 
Wealth they get by labouring under their Parent, 


* Vid. Senec. Conſol. ad Marciam, Ch, xii. 
Ch. xix. Liban. Declam. xx. p. 523. Edit. Morell. 


In Oedip. Colon. p. 289. Ed. H. Steph. 
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by the Bounty of others, and by the Military Pay. 
IX. Another Enquiry that may be raiſed on 
this Subject is, Whether the paternal Power and 
Duty can be made over by the Father to a Sub- 
ſtitute? On which Point we are to know, that 
although the Father's Authority and Obligation 
took their Occaſion and Riſe from a * Perſonal 
Act, which is incapable of being transferred“, yet 
this doth not hinder him from recommending his 
Office to a Deputy, the Advantage or Neceſlity 
of the Child ſo requiring. But then he would 
do well to keep Plutarch*s Advice always in mind: 
Thoſe Parents, ſays that wiſe Author, do juſtly de- 
ſerve Cenſure, who, having committed their Sons to the 
Care of Maſters and Inſtructors, never trouble them- 
ſelves to make Trial of their Proficiency, This is a 
very ſcandalous Miſtake in Education. They ought, 
at proper Diſtances of Time, to enquire into the Boy's 
Parts and Improvement, and not to place all their 
Hopes in the Faith of a mercenary Teacher. Beſides, 
the Maſter himſelf will, by this means, be engaged 10 
uſe more Diligence and Application, toben he finds 
that ſo frequent a Judgment will be paſſed on bis 
Pains, 

Farther, it is not, in the leaſt, repugnant to 
the Law of Nature, for a Father to reſign his 
Child to be adopted by ſome other honeſt Per- 
ſon, when it is likely to prove to the Child's Ad- 
vantage. But that he ſhould pawn, or + ſell 
his Child, Nature ſeems not to allow in any Caſe ; 
except when he cannot otherwiſe feed and ſup- 
port him. For then he ought rather to ſell him 
into ſome eaſy Servitude, whence there is Hope 
of being releaſed, than to let him periſh with 
Hunger. lian * hath recorded a memorable 
Conſtitution of the Thebans to this purpoſe : No 
Man, under Pain of Death, ſhall expoſe an In- 
fant, or caſt him out into an uninhabited Place. But 
if the Father be reduced to extreme Poverty, the 
Law direcis him to carry the Child, immediately af- 
ter the Birth, to the Magiſtrate, who upon receiving 
an eaſy Price ſhall deliver it, whether Male or Fe- 
male, to another Perſon, taking Security of the Buyer 
that he ſhall honeſtly breed up the Infant, and for his 
Pains ſhall take its Service when grown to Man or 
Woman's Eſtate. The Defence of which Law is 
grounded on this Rule, That Nature is ſuppoſed 
to give us a Right to every thing, which ap- 
pears abſolutely neceſſary to our fulfilling her 


oO 
Commands. 5 In the ſame manner the Em- 


© Garci/aſſo de la Vega. Lib. iv. 


No Law can recal the Ai of a Father, and cauſe him not to have be- 


betten. © Ada, Gell. Lib. v. Ch. xix. Euripides, Ion. v. 1 535, 1536. 
If that Friend want a Fortune, 'tis but fair. 


. H. Lib. ii. Ch. vii. 


— — 
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He give his Son to this who wants an Heir. 
Wo 


The Greek of Sophocles is, 


* We call a Peculium, 
ther, Mother, 


— — — 


Lib. xlix. Tit, xvii. It is the ſame with that which a 


3 Lisaxtvs's Greek is, Ov 'yap To Tug uns os 


+ Theſe Quotations might have been put into a Note. 


5 This Law of Conſtantine is the ſecond, and laſt in the Title of the Cog: 


an paupertatem, egeflatemgue, victiss cauad 


t, venditione in hoc tantummodo caſu va 
aut cuilibet alii ad ingenuitatem 


Toi; rα yup 


Odd & Tori TH, 087 mores win Naur. 
the Patrimony, that a Slave, or Son, hath gotten of his own ; what a Son hath 
and other Relations have given him, while he followed that Buſineſs, 
poſe of them, as he ſees fit, and his Father hath nothing to do with them. T 


gotten by War, or his Fa- 
belong abſolutely to him ; ſo that he can diſ- 
his is called Peculium Coftronſs., See Digeſt. 


Son has gotten in any other Fmploy ment, where he has 2 Sa'ary from 
the Publick, and this is called Peculium guaſs Caſtrenſe. See Cod. Lib. iii. Tit. xxviii. 


re. Peculium Civile, or as the Code expreſſes it Paganum, conſiſts 
publick Puſineſs, either by his Induſtry, or by ſome Gift, or Will, or by the Diſpoſition of Laws, or by managing a Thing, of 
which his Father has only the Profits. This the Interpreters call Peculium Adwventitium. Or in the Advantage that a Son makes of 
and this was abſolutely in the Diſpoſal of the Father, and is called Peculium Profi cs 


4 the /nffi | it. ix, Per quas Per ſonas cuique acquiritur, & 1. and Mr. Dowar's civil Laws in theic natural Or- 
er, Part ii. Lib. ii. Tit. ii. 5 2 


De inofficio/a Tifiam, Leg. xxxvii This 
in the Goods, which a Son gets, who is not in 


iy Juretas Av9gvas . 


before quoted. The W 


5 f ords are, Si quis propt.r nini- 
5 e. for the Life of the Child, not of the Parent) flium, 
nte, emptor obtinendi ejus ſervitii habeat fucultatem: Lic 


fia me Sanguinelentos w.ndi- 
eat autem ipſi qui vendid.t, wid 


tum propriam repetere, mody fi aut pretium offerat, quod prteft walere, aut nm. iam 
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64 / paternal Power. 


peror Conſtantine * permits a Father, in the 
Caſe of extreme Want“, to ſell his Son or 
Daughter, ſo ſoon as they come into the World, 
leſt they ſhould otherwiſe ſtarve; yet ordering, 
at the ſame time, that whoever would repay their 
Price to the firſt Buyer, ſhould have the Power 
of redceming them into Freedom *®. And when, 
in an Edict of Theodorick, and a Law of the 
Wiſo-Goths, we find a Prohibition againſt Selling 
Children for the ſake of Food © : it is meant of 
Food for the Occaſions of the Parents, not for 
the neceſſary Suſtenance of the Children. Yet 
Romulus granted Parents a very unreaſonable Pri- 


vilege, when, as Dionyſius Halicarnaſſeus * informs 


us, He allowed a Father to make Money, by ſelling 
his Son three Times; thus giving him more Autho- 
rity over his Son, than over his Slave. For a Slave 
once ſold, and then obtaining Liberty, is ever after 
at his own Command and Diſpoſal. But a Son, 
though twice ſold, and twice recovering his Freedom, 
returned under his Father's Dominion, and was not 
exempted ſrom it till he had paſſed the third Sale. 
Numa, in ſome meaſure, ſoftened the Rigour of 
this Law, by excepting from Sale thoſe Sons 
who had contracted Marriage, provided they had 
done it by their Father's Orders, or with his Con- 
ſent. The Decemviri durſt not quite take it away, 
but left it to wear off by gradual Diſuſe *, till it 
was at length expreſly reverſed in the Code. Yet 
the old Cuſtom was ſtill kept up of ſelling a Son 
three Times, though only in way of Fiction and 


V. C. Lib. iv. Tit. ii. bV, Grot. Lib. ii. Ch. v. 5 5 


. 0 
V. Grot. © Ch, xciv, xcv. in Edict. Theodoric. & Ag. Wifigoth, Liz 1 
Tit. iv. Ch. xii. d J. C. Lib. iv. Tit. ii. e Lib. ii. Ch. xxvii. f Lib. viii. Tit. xlviii. L. a/t. C. de Aabption. 1 
Solon. k §igiſm. Baro in Herberſtein. Add. Olear. Itin. Perſic. Lib. iii. Ch. vi. i De Cive, Ch. v. Fiz, ; 


Book], 
Formality, at the Ceremony of giving hin. 

Freedom. Though this too was afterwards: l 
off by Juſtinian. It appears from Plus. Xen 
that amongſt the Athenians, at leaſt befor 1 
Time, a Father was allowed to ſell his Son f 

Payment of his own Debts *, And we ws 


told of the Muſcovites, that a Father makes g” 
13 


they think they ſhall not be able to maintain, in 


with this good Condition, that any of 

_=_ the 91 of buying them —— 
m, at t R f x 

N e ſame-Rate at which they firſt Were 
X. In order to our underſtandi 

Power the Father hath over the Son, — ** 


ſecond Period, in our Diviſion of Age, aki 
remind ourſelves of what was before lightly 


hinted, that Fathers are inveſted wit | 

kind of Sovereignty, as they are the 1 
their reſpective Families. Now this Authorit ; 
different, according as the Perſons live 4 
within, or without the Limits of a Common. 
wealth. Separate Families, as they very muck 
reſemble States and Kingdoms, ſo they are #9. 
verned by their Heads, in a Way bearing Pa 
Proportion to regal Power. For we arc not 
willing to give them abſolutely the Name of 
Civitates, as Mr. Hobbes hath done!; be. 
cauſe Families and publick States are inſtituted 


— 


We find a Law in the C:de made by Diocleſian and Maxi minian, where it is ſaid, That Fathers ſhall not have any Power to py; 
their Children under the Authority of any other, either by ſelling them, or Gift, or Pawn, or any other manner, nor under . 
tence of Ignorance of him, who has either of thoſe Ways got him into his Power. Liberos à parentibus, neque venditionis, n; 
donationis titulo, neque pignoris jure, neque alio quolibet modo, neque ſub prætextu ignorantiæ accipientis in alium trans ferri . 1 = 
nifefti/emi juris eft, Lib. iv. Tit. xliii. De Patribus, qui filios ſuos diſiraxerunt. Leg. i. gs 

Comp. Matth. xviii. 25. 2 Kings iv. 1. Phileftratus, in vit. Apoll. Thyan. Lib. viii. Ch. iii. p. 401. Ed. Morel. reports af 
the Phrygians, That it avos an ordinary Thing wvith them to ſell their ou Sons; and not to regard them, if they happened to be lu 
Captives into Slawery. Add. Plutar. Lucull. | 

From theſe Places it appears, that among the Zew's a Debtor, who found himſelf unable to pay, might become a Slave to hi 
Creditor with his Children ; or * ſell himſelf and Children. See Mr. Le CLIERC upon Lew. xxv. 39. and Deut. xv, 12, 
Laſlly, there was printed in 1708. a Book intitled Diſſertatio F uridica, De F ure patrio, Auttore Abrah. a Kerkraad, where we may 
find a Collection of all that this Author has put into his Lectures, about the paternal Power, principally in relation to the Cuſtons 
and Notions of the Romans. It may ſerve as an Hiſtorical Dictionary upon this Subject. 

Since Mr. HosBts, an Exgliſb Baronet of the ſame Nation, named RoperT Filmes, hath publiſhed a Book, entitled, 
Patriarcha, to prove, that all Government ought to be Abſolute and Monarchical, and for a Foundation of his Opinion aflers, 
That the paternal Power is the ſame as royal Authority, and is entirely Deſpotick, ALGctErNooON S1DNEY in his Treatiſe of G. 
wernment, and Mr. Locks, in the firſt Part of his Work upon the ſame Subject, have quite overthrown the Conſequences, wiica 
FitLwts has drawn from his falſe Principles. Mr. Stoxx has not dwelt long upon it; but Mr. Locks having taken Pain n 
his ſecond Part to overthrow the Principle itſelf, we have thought it convenient to give an Abridgement of the Reaſons he thee 
gives. Firſt then, this able Writer obſerves, that all the Obligations that Infants have, being founded on Generation, to wi 
the Mother concurs, and contributes as much, at leaſt, as the Father, it follows, that both of them have an equal Right and Pom 
over thoſe who ſpring from their Union. So that to ſpeak exactly, we ought to call that Authority the Power of the Parents, ans 
not of the Father, as we do ordinarily, ſince the Impropriety of the Expreſſion might be an Occaſion for Men to imagine, tax 
all the Authority over the Children refides only in the Father. The Laws, which God hath given both to the Fears and Ci. 
ens, plainly contradict this Miſtake. Honour thy Father and %hy Mother, Exod. xx. 12. Children, obcy your Parents, Ech. u 
1, 2. This is the uniform Language of the old and new Teſtament. From whence it follows, that the Power which they l= 
over their Children cannot be a Foundation for monarchical Government. But, ſuppoſe we grant that, it will not thence follow, 
that Kings have an abſolute and deſpotick Power, becauſe the paternal Power is not ſo, as will appear from the Conſideration d 
its Nature and Extent. All the Rights of the Father and Mother conſiſt in governing their Children, till they are able to gov 
themſelves by the fame Laws, which are the Rule of the Parents Conduct; and in a certain Honour, which they owe their Farc 
till they are of Age to underſtand and practiſe the Law. Although all Men are naturally equal, and cvery one is born free, i.. 
has a Right to diſpoſe of his Perſon, Actions, and Goods, as he ſees fit, according to the Laws under which he lives. Nore d 

Adam's Poſterity found himſelf in this State, when he came into the World. The Defect in the Uſe of their Reaſon, and te 
Impeſlibility that Children are in to preſerve themſelves, and provide for their Wants, obliges them neceſſarily to ſubmit to the l. 
rection and Power of their Father and Mother, who, by the Law of Nature, are tied to maintain and bring them up, not © ther 
own Work, becauſe they contributed to their Production only as bare Inſtruments, but as the Work of the Creator, to whom tie 
muſt give an Account. If a Child never attains to ſuch a competent Degree of Reaſon, as to be able to order himſelf aright, 5% 
happens to ſuch as are born Ideots and Lunaticks, he would depend always upon the abſolute Will of the Father and Mother ; de 
this is rare, and out of the common Courſe of Nature. So that the Bonds of Subjection of Infants are like their Swadlng: 
Cloaths, and their firit Garments, which are only neceſſary upon the Account of their tender Years, When they come to the Le 
of Reaſon, their Age removes them from their Father's Juriſdigion, and makes them Maſters of themſelves ; ſo that then they a 
equal to their Father and Mother, in reſpect to that State of Liberty, when a Pupil becomes equal to his Guardian, after the Tire 
of his Minority, appointed by the Law. The Liberty of Children, become Men, and the Obedience they owe to their * 
and Mother before that, are not more inconſiſtent, than is, according to the moſt zealous Defenders of Monarchy, the r. 
that a Prince is under, during his Minority, in reſpect to the Queen- Regent, his Nurſe, his Tutors, or Governors, wich the Rigit 
hath to the Crown, which he inherits from his Father, and the Authority of a Sovereign, with which he ſhall one Day be wr” 2 
when his Ace will render him capable to manage it himſelf, and govern others. This is otherwiſe ſo true, that the paternal ve 
doth not appertain to the Father by any particular Privilege of Nature excluſive of the Mother; and that is a” 


s 


CHAP. II. 


if Ends and Deſigns, and, conſequently, 
3 of civil Society are excluded from 
this private Dominion. And, indeed, Mr. Hobbes 
himſelf elſewhere confeſieth *, that A Family is 

: od properly 4 Commonwealth, unleſs it be of that 
Power, by its own Number, er other Opportuni- 


et Family Rule, in this ſeparate Condi- 
ac Re nearly approacheth to the Legiſlative 
Authority, as to have the Power of Life and 
Death in Criminal Caſes, as, likewiſe, the Ma- 
nagement of Arms, and the Care of Leagues and 
Alliances. This Dominion of the Father over 
the Children, now grown up, 15 eſtabliſhed by 
tacit Compact; the Father extending his Com- 
mands beyond the Affair of Education, and the 
Children freely putting themſelves into a State, 
of farther Obedience. For the Laws of Equity 
and Gratitude direct, that a Son ſhould yield his 
Strength and Service chiefly to him, to whom he 
owes all that he now is or enjoys; till ſuch Time 
as, with his Father's Conſent, he be releaſed from 
the Subjection. 

XI. But aſter the erecting of Commonwealths, 
of theſe Rights, which before belonged to Fathers 
of Families, ſome were contracted, others quite 
taken away. Yet ſo much Authority was almoſt 
in all Places allowed, as appeared ſufficient for E- 
ducating the Children: Except that even this was 


 Leviath. Ch. xx. b De Educat. Cyri, Lib. i. 
Ch. xv. Tis a Saying of Turnus in Livy, Lib. i. Ch. . 


Lib. i. Tit. ix. $ 2. De Patria Poteſtate. 


without Puniſhment, 


Of paternal Power. 


fies, as not to be ſubdued without the Hazard of 


© Vid. Val. Max. Lib v. Ch. viii. $ 2,3, 5. 

That there can be no ſhorter Way of deciding a Point, that betaveen the 
Father and the Son; becauſe, if the latter oppoſe or diſebry tho former, he is to cp the Plagues of Divine Ve Ngeance. 
e De Repub. Lib. i. Ch. iv. 
ſome Footileps of that antient Cuſtom remained till the Year of Chi? 1301. amongſt the People of Beurdeaux, by whoſe Laws, 
Fathers and Huſbands had ſupreme Power of Life and Death over their Children and over their Wives: And if a Huſband hap- 
pened to kill his Wife in any Violence of Anger or Grief, upon declaring his Repentance by a ſo'emn Oath, he was diſcharged 
8 Comment. Jur. Civil, Lib. ii. Ch. xiii. 


605 
much retrenched under Plato's National Govern- 
ment; and in the P:r/iay Conſtitution, if we ad- 
mit Xenophon for a true Hiſtorian ®. In many 
Nations the Privileges of Family Rule were little 
impaired. Thus, at Rome, the Fathers had the 
Power of Life and Death over their Children, 
which they exerciſed in a kind of judiciary Man- 
ner, calling a Council of their Relations and 
Friends, and cauſing Sentence to be executed 
according to their Determination. Fuſtinian 
calls this Right Proprium Civium Remanorum, 
Particular to the Roman Citizens, and not pre- 
tended to by other Men; for which Poſition Bo- 
dinus * hath fallen heavily upon him; alledging, 
that the Perſians and antient Gau/s made ule of 
the ſame: And that the Abrogation of it in the 
Roman State was the Cauſe of many Troubles 
and Miſchiefs. Connanus 5 is of the fame Judg- 
ment; and Dionyſius Halicarnaſſeus is produced 
as an able Patron of the Cuſtom. Some, on 
the other Hand, engage chiefly in the Defence 
of the Emperor's Words, conſidently affirming, 
that no other Nations allowed the Fathers ſo 
extended a Power over their Children as the 
Romans, amongſt whom it had indeed no Mea— 
ſure or Reſtraint. And in this Scnſe they inter- 
pret the Diſcourſe of Dionyſius, which was before 
alledged on the other Side. Others ſay the Em- 
peror's Meaning was this; that the paternal 


Senec. de Clement, Lib. i. 


« Inſtit, 


t $0 Cz/ar Comm. de B. G. Lib vi. Ch. xix And 


b Lib. ii. p. 96, 97. Ed. Liz. 


— —-— 
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Quality of a Governor or Tutor of his Children; that if he abandons them, and renounccs all paternal Kindneſs to them, he de- 
rives himſelf of the Power he hath over them, which is ſo inſeparably annexed to the Care that he ought to take to nouriſh and 


— them up, that it paſſes from him to the Perſon who brings up an expoſed Child; for the ſingle Act of Generation is a ſmall 
Thing, if we go no farther, In certain Places of America, when a Man and Wife part, which happens there often, the Children 
go along with the Mother; and are not theſe Children indiſpenſably obliged to obey the Mother, as much as thoſe who, among us, 
lole their Father in their Non-Age? And can we. ſay, that a Mother can preſcribe ſuch Laws to her Chil 'ren, as ſhall be perpetually 
Obligatory, and by which ſhe may diſpoſe of all that belongs to them, and conſtrain them under ſome corporal Puniſhment, to 
conform tiemſelves implicitly to her Will? Certainly a Father and Mother can diſpoſe of their Goods as they fee fit, when they 
put their Children into a Condition of ſubſiſting of themſelves ; but the Power they have, as the Authors of their Being, doth not 
extend {9 far, as to be Maſters of their Lives, Liberties, and Goods, whether they have gotten them by their own Induſtry, or are 
beſtowed on them by others. God himſelf allows Children to withdraw themſelves ſrom the Parents Juriſdiction, when he ſays, 
Cen ii. 24. Matth. xix. . Eph.v. 31. That a Man ſhall leave his Father and Meiler, and be joincd to his Wifi, But though 
Children as ſoon as they come of Age to ſce what the Laws of Nature and Civil Society, of which they are Members, demand of 


iſe of C.. 
ces, which 


them, are not obliged to violate thoſe Laws to pleaſe their Paręnts, yet they are bound to honour their Father and Mother, as the 
Inſtruments which God made uſe of to give them Life, and acknowledge the Care they have taken in their Education. They 


n Pains in ought to have for them a particular Eſteem, Affection, and Reſpect, and ſhew it them in all their Diſcourſe and Behaviour; do 
ns he thee or ſay nothing that may offend or trouble them in the leaſt; defend, aſſiſt, and comfort them by all poſſible and lawful Means, 
1, to wikh and conform themſelves to their Will, when it may be done without any great Inconvenience to them. There is no Age, Rank, 
and Pont or Dignity, that can exempt a Child from theſe Duties towards them, from whom he hath received his Life, and to whom he 
rents, and has ſuch great Obligations; but he is not for all that bound to pay them an abſolute Obedience and Submiſſion. The moſt 
aoine, thit powerful Monarch ought to honour his Mother, though he is not to follow her Will in the Government of his State, or royal 
and Chrifh Family, We ought, therefore, to diſtinguiſh well between theſe two Sorts of paternal Right, «7x. cf direQing a Child till he comes 
vts, Eph. i to the Uſe of his Reaſon, and that which requires only Reſpe& and Acknowledgment. I he firlt is really only a Duty to Fathers, 
n they hate rather than a Power; the Authority which it gives ends with the Wants of the Child, and when it is mo{ in force, it may be alie- 
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Ceigaty is founded on the paternal Power, and, con 
e ingheſt Antiquity, 


nated in ſome ſort; as when a Father truſts the Care of his Son's Education to another ; for, by putting him into that Perſon's 
Hands, he diſcharges him of a great Part of the Obedience due to himſelt and his Mother. But as to Reſpe& and Acknowledg. 
ment, nothing can releaſe a Child from it; and the Mother has as good a Right to require it as the Father; ſo that if the Father 
rs his Son, not to honour his Mother, the Son ought to diſobey his Father. I his Duty may be more or leſs enlarged, accord- 
ing as the Father or Mother has taken more or leſs Care, and ſhewed more or leſs Kindneſs to the Child. But it can never be en. 
'« None urely aboliſhed; and in civil Societies themſelves, Fathers and Mothers preſerve their Right to require it, as well as to order them 
their Education, inſomuch that every Subje st has not only as much paternal Power over his Children, as a Princy has over his ; 

but, alſo, the Sovereign himſelf ought to have as much Reſpect to his Father and Mother, as the meaneſt of his Subjects has to his. 
ence it appears that Sovereignty and paternal Power are two different Things, which have neither the ſame Foundations, End, 
bor Extent, It is true, that as ſeveral Perſons cannot live together without ſome Order, and ſome ſort of Government, ſo we may 
cy conceive, that in the firſt Ages of the World, when any Family was about to withdraw itſelf, and ſetile in a Place unin!.abited : 
tie Father became, as it were, the Prince over his Children, though at the Age of Diſcretion ; but it ſce:ns as though that Authority 
ere conferred by the expreſs or tacit Conſent of the Children, who cou!d find nothing more advantageous to them, than to put 
lemſelves under the Government of their Father only, and give him the Right, which cvery one naturally has, to execute the Laws 
They were accuſtomed from their Infancy to be guided by their Father, and leave their little Quarrels to him; and 

I Was natural for them to continue their Subjection to his Direction and Authority, when they were become Men. Whom could they 
<ter chooſe for their Governor than He, who, after he had given them Life, had carefully educated and brought them vp, and 
If then Fathers became Kings of their Families by this Means, it was not by virtue of their pa- 

And though political Authority actually began by the Fathers of Families, it does not follow, that the Right of So- 
9 belongs to the Prince, and the Prince only, ſince it is evident from 

that Fathers were the only Perſons in Families that offered Sacrifices, 


This is an Extradt of Mr. Locks's 


art 11 8 | 4 So 4 RX ; 
Un, of bis Treatiſe of Government; and wwe ought to remember this, when our Author treats of the Original of fovercign Power. 
Power 
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606 Of paternal Power. 


Power in Rome was attended with certain Attri- 
butes and Properties, which it had not in other 
Parts of the World : As, for Inſtance, if a Roman 
ſuffered cither the Minima capitis Diminutio, or the 


Depertatio, The loweſt Degree of forfeiting Liberty, 


or the being tranſported, he loſt his fatherly Rule; 
whereas it was never the Cuſtom to deprive a 
Man, by thoſe Puniſhments, of any Privilege he 
poſſefled by the Law of Nature and of Nations. 
And they farther argue, that ſince all juſ# Matri- 
mony is founded on civil Conſtitutions ; this Power 
of the Father being the Conſequent of that Union, 
muſt derive its Force from the ſame Principle *. 
But, perhaps, the eaſieſt Way of clearing that 
Paſſage in Juſtinian, is to keep to the Terms of 
Civium Romanorum, and to expound them ſtrictly, 
in Oppoſition to all other Perſons who were not 
free Subjef7s, and who had not the ſame Authority 
over their Children. | | 

Thoſe Founders of Commonwealths, who left 
the Fathers in Poſſeſſion of their old natural 
Rights in ſo wide an Extent, ſeem to have pro- 
ceeded on theſe Conſiderations: That the Re- 
ſpe, paid by the Children, might be thus raiſed 
to the higheſt Degree of Awe and Veneration ; 
that the Fathers were the moſt likely Perſons to 
know their Childrens Faults, keeping them ge- 
nerally under their Eye; and, that at the ſame 
Time, their natural Affection would probably re- 
ſtrain them from abuſing this Power to unjuſt 
Violence ; the Exerciſe of it falling on an Age 
which requires Clemency rather than Cruelty. 
Thus Phineus obſerves in Diodorus Siculus *, No 
Father will ever ſhew an Example of very ſevere 
Puniſhment on his Son, unleſs his natural Tender- 
neſs be cvercome by the Greatneſs of the Crime. And 
Sopater, ſpeaking of the ſame unlimited Autho- 
rity, The Law, ſays he, thus ordered, well know- 
ing how upright a Judge a Father muſt needs prove 
over his Children“. 

On the other Side, thoſe Legiſlators who took 
off this Rigour of paternal Sovereignty, proba- 


bly did not want their due Motives. They might 


have obſerved ſome Fathers making a very ill 
Uſe of their Power, when tranſported by the 
: Extravagance of Paſſion beyond all Nature 
and Juſtice. Again, they thought this Privi- 
lege altogether - needleſs, ſince the Magiltrates 
were ſufficient for the Puniſhment of capital 
Offenders. They might, likewiſe, eſteem it a great 
Hardſhip, that a Father ſhould be compelled, in 
Contradiction to his own Wiſhes and Affection, 
to pronounce Sentence of Death on his Son”, 
though juſtly convicted. . 

By the Jewiſh Law 3, it was one Part of the 
Father's Power to cancel and make void the Vows 


2 This is the Judgment of Mæſtertius de Juſtitia Rom. LL. Ch. xxvii, d Lib iv. Ch. xlv. p. 247. Ed. Rd. As. 
d Grotius in Deuteron. xxi. e Lib. ii. Ch. v. 5 iii. 


Zlian. V. H. Lib. i. Ch. xlvii. 


Book VI. 


of his Son, or of his Daughter. The 

which Conſtitution was — only for 7 * q 
Children, in their imprudent Age, mould the 
their own Fortunes by raſh Donations, moved d. 
a falſe Appearance of inconſiderate Piety ; A 

likewiſe, leſt they ſhould imbezzle their Eq,” 
Goods on the ſame Score, or hinder them * 
from doing him the Service they ought. 80 * 
the reſtraining Authority, in this Particular * 
not ariſe purely from the poſitive Ordinance. w 
had a Foundation in natural Reaſon , it bein 
known Principle, that no Perſon, under the $ y 
jection of another, can, with any Force or . 
fect, diſpoſe of thoſe Things, with regard to wh; \ 
he is under Government. As for that ts 

Deut. xxi. 18, Sc. about ſtoning the 
bellious Son, which, in itſelf, appears ſo x; 4 
Care was taken to ſoften it, as far as poſſible. ; 

the Interpretation. Thus they held that it r 
not extend at all to the other Sex; and that th 
Males, in two Periods of their Age, fog 
excuſed from its Force ; when they were Not 
arrived to the Maturity of Reaſon, and whe 
they had left their Father's Family, and ſet u 

for Directors of their own Affairs. And ter 
the Words of the Accuſation running, This our In 
is rebellious, he is a Glutton, or a Drunkard, ther: 
was a great Difference of Opinion how muck 
the young Man muſt have waſted in theſe Ex. 
ceſſes, before he could be proceeded againſt i 
this ſevere Method. . They — obſerved it v 
be requiſite, that both the Parents at the tine 
of the Charge ſhould be alive; otherwiſe, the 
Son might have had ſome Fortune left him, f&- 
cient to make Compenſation for the Expence of hi 
Vices “. 

Amongſt the preſent Japoneſe, the Father hat 
the moſt abſolute Power of Life and Death over 
his Children. 

From theſe and other Conſiderations, it appears 
how we are to-underſtand that Rule laid dom 
by Grotius * : In the ſecond Period, ſays he, wh 
the Childrens Fudgment is ripe and perfect, thiſe A. 
tions only of theirs are ſubjett to the Command if ih 
Parents, which immediately contribute to the well u. 
dering of the Father's or Mother's Family : It tein 
but equitable that every Part ſhould conform in jt 
moting the Benefit of the Whole. In other Reſpecti, tit 
Children have a moral Liberty of doing whatever thit 
own Judgment recommends ; yet ſo that they are fi 
bound to take all poſſible care to pleaſe their Ports; 
though, ſhould they take contrary Meaſures, the Fi 
of this Duty will not reach ſo far as to render tht 
Actions invalid. Theſe Words then are to be r 
ſtrained to the Power of Fathers of Families, ® 
now eſtabliſhed in moſt Chriſtian States; wit 
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Liban. Declam. xxxiii p. 762. Ed. Morell. Mu yay ixavy utο, @ dre Ware, Nh ih gi ang E pies 2 r 
Grey N rd voTnuare Ths WoXH f Arne, Nax d rare Go v Paintai, TN Ti; uxrg a vayualorr © mages. Do nit ia. 
gine that the Bond of Nature hath, of itſelf, ſufficient Force and Strength : Indeed, for the moſt part it holas firm and geod ; tut 0) 
more violent Diſorder of Mind is able to break it aſunder ; and a Father tranſported with Paſſion, lays aſide that Name and Nala 


and ads quite another Part. 


z Add. lian. J. H. Lib. i. Ch. xxxiv. Val. Max. Lib. v. Ch. ix. $ 4. Add. Charron. de la Sageſſe, Lb. i. (4, x5 
xlvii. Libanius Declam. xxxv. To da any thing againſt one's Chi 
the Men on this Side bring from Lib. xlviii. Tit. 1x. Lib. v. D. ad L. Pompeiam de Parricid. The Power of a Father aufn 
Afﬀedtion, not in Rigour, contributes nothing to their Purpoſe. For Adrian had then baniſhed a Father for killing his den © 
they were Hunting, on account of Adultery with his Mother-in Law. And the Father is there juſtly cenſured for taking! 
the Offender in a villanous and treacherous Manner, when he might have called a Council of Friends, and ſentenced bin? 
capital Puniſhment by Virtue of his domeſtica! Juriſdiftion, Or it is enough to ſay, as to that Paſſage, that it is an =”, 
of the good Trebonianus's merciful Temper, who was the Author of it. See Mr. Spraxnyemius's Ori, Remnant, Exerct.* 


Chap xxiii. 


3 See Numb. xxx. 4, Cc. with Gxorius and Le CLtrc's Notes thereon, , 
4 This Text makes nothing for our Author's Purpoſe ; becauſe it is probable that the Sentence was infli&2d by the Julgs 


Mr, LI CLexs proves againſt Gao r ius. 


laren is the ſame as to undergo it one's ſelf. The Sentence oy 


ti 
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» chi Gneſs of it is taken up in Matters re- whatever he poſſeſſeth belongs to thoſe from whom he 
rg: — And *tis indeed but juſt, received his Birth and Education, and ought, ſo far 


1 Children deſire to be ſupported at as is neceſſary, to be ſpent in their Service. To them 


X _— by heck Father's Wealth, and to ſucceed therefore he is freely to afford his Goods of Fortune, 
y 45 hereafter, they ſhould freely obey his Plea- of Body, and of Mind ; as if he had only borrowed 
s ſure, while enjoining nothing abſurd, or indecent. them ffom their Kindneſs, and was now to reſtore 
5 If, without ſufficient Cauſe, they refuſe thus to hem in their Age, when they had the greateſt Occa- 
at comply, it cannot be expected but that the Pa- fon for them ; gratefully remembering the Cares and 
id rents ſhould withdraw all farther Care and Ex- Pains they long ſince underwent on his account. Nor 
ut »nce on their account, and declare them Diſin- ought wwe to expreſs our Reverence to our Parents it 
2 herited. Vet here too it hath been the Care of Actions only, but in all our Words and Converſation. 
ab- civil Laws, to provide, that Parents ſhall not in-l˖Wie are obliged to yield to their Paſſions, and to the 
Ef. humanly diſcard their Children, upon every Fit common Effects of them; ever conſidering what juſt 
uch of Humour and Paſſion, without ſolid Reaſon. Reaſon a Parent hath to reſent the leaſt Injury or 
n Thus Plato * allows not a Father to caſt off his Diſreſpect from a Child *. He proceeds with the 
ſe- Son without the Conſent of the other Relations. ſame Wiſdom, in adviſing what Honours and 
gd, And, in general, as it belongs to the Wiſdom Services ſhould be paid to Parents after their De- 
„ in of publick Governments to ſettle the Rights of ceaſe; that we ought to grace their Reliques with 


vate Perſons, in Subordination to the common a decent Monument, and purſue all Methods and 
Benefit and Honour; ſo it hath been uſual with all Occaſions of making their Memory ſacred. 
moſt Legiſlators, to prevent all Abuſes of this The Chineſe are remarkable in this Point of Duty; 
Power, whether tending to the publick Damage, a Perſon engaged in the greateſt Affairs of the 
or to the unjuſt Oppreſſion of the Children. For Court, upon the Loſs of a Parent leaves his Of- 
Inſtance, a Father is obliged, as far as his Abilities fice, if not Military, and retires Home to ſpend 
vill reach, to render his Children uſeful Mem- three Years in Privacy and Mourning. The Rea- 
ers of civil Society ©: And fince there is ſuch ſon of their fixing this Period of Grief was, be- 
a Variety of Callings, ſo many different Ways cauſe the firſt three Years of our Life we give 
of Living, it is very reaſonable that the Chil- our Parents the greateſt Trouble . Amongſt 
dren, in chuſing their Profeſſion, ſhould be the ſame People the Son ever makes uſe of a 
ſwayed by their Father's Judgment and Authority, lower Seat than his Father, and placeth himſelf 
provided he propoſe nothing contrary to Honeſty at his Side, not over-againſt him. And indeed, 
and Decorum; eſpecially in caſe he ſupply them that Children can never requite the Kindneſs of 
with Money for carrying on of ſuch Deſigns. their Parents, is a Truth in every Body's Mouth“. 
Yet it would be, at the ſame Time, a Breach of Though Seneca * hath, for Oppolition's ſake, 
Wiſdom and Juſtice, to compel Children to a endeavoured, in a long Diſpute, to prove that a 
Method of Life, to which their Genius is utterly Son may ſometimes even exceed a Father in 
averſe; and a horrid Villany, to drive them to Benefits: And Alexander, provoked once with 
ſuch a Profeſſion as is either baſe and ſinful, as ſome Complaints againſt his Mother, could not 
the waiting on the Stews ; or intolerable to the forbear ſaying, that She made him pay very dear 
common Temper of Mankind, as Celibacy with- for his nine Months Lodgings ". But how vaſt 
out the Gift of Continence, and the Confinement ſoever the Merits of our Parents be acknowledged, 
of a monaſtick Vow. this is certain, that it will not bear them out in 

XII. In the third Period of Age, when the impoſing an unlawful Command ; and therefore 
Children have left their Father's Family, and are it was a brave Reply of the ſame Prince to the 
releaſed from his Command, they are perfectly at ſame Mother, urging him to put an innocent 
their own Diſpoſal, yet ſtill retaining the Debt of Perſon to Death, and reminding him of the 
Reverence and Duty, which is of perpetual Obli- Pains ſhe had undergone for his Sake: My good 
gation, ariſing from thoſe antecedent Merits of their Mother, ſays he, demand ſome other Reward for your 
Parents, which can never be cancelled or repaid *. Trouble; the Life of a Man is too precious to admit 
Plato is admirable on this Argument. Juſtice re- of any Equivalent. Mr. Hobbes * is of Opinion, 
(tires, ſays he, that we endeavour to ſatisfy our that this filial Reverence ariſeth not only from 


es, the Fat Ceateſt and oldeſt Debt, our Debt to our Parents, the Law of Gratitude, but, likewiſe, from the 
render the Lvery one ought to be fixed in his Perſuaſion, that Force of a tacit Compact; it not being preſumed 
e to bet ; hy Se 

e 1 g a De LL. 1 ib. xi. p. 973. b 4dd. Quintil. Declam. ix. Senec. Contr. i. g. © And therefore it was one of Solon's 
ami * 3 Laws, That a Child ſhould not be bound to maintain a Father, who had bred him up to no Art or Profeſſion, Plutarch in Solon. 
tes; whe! De LL. Lib. iv. p. 832, 833. Ed. Wech. * Vid. de LL. xi. p. 975. Arrian. Epi. Lib. ii. Ch. x. Remember you 


% en; and that it belongs to your Duty to think your Father's Good, in all Reſpects, your own : To yield Obedience to all hit 
Cunard; never to defame him ts others ; nor to do or ſay any Thing that may turn to his Prejudice or Inconwvenience ; to yield and 


Nbod. Ws © 
glace to him on all Occaſions, and to affift him with your utmoſt Power. Oppian. Halicut. Lib. v. ver. 89. 


eo Har & ynpzorons re oY 6 vie cow. Sons are new Strength to a decaying Sire, 
f * . * . | . "Rr . 0 . . . *©+ 4 
r } Ir in Legat. More oo” of their Mouraing may be in Martinius's Hiſt, Sin, Lib. i. in Imp. viii. 8 Deo Bene. 
; 95 at „ oo Lib. iii. Ch. xxix, xxx, Oc. n Arrian. de Reb. Geſt. Alex. vii. Amm. Marcellin. Lib, xiv. Ch. x. Add. 
1 1: hit ell. Lib. ii. Ch. vii. k De Cive, Ch. ix. 5 8. a 
£90 I. 2 
1 I ? / \ a 7 * * * » — , » / — 
35.1 05. xk E Plato 8 Words ae, Toru bY: aw va ia Carras, 5 Jews, oPtiAovra; amoTivey Tax TpwTH T5 12 {EYES OPEN LTH Yew rar 
gentence vil 1 ae Scu % nn. ; nnen 9 Npeq ff 7205; 23 THEN RUTH eig dαπũ᷑ul Axl, KT OU » 
Father cor. Em r Tire T* Tis urn; ammimure Jariouars iapuinein; Tr x)" UTimorrron 
ling his Son 5 * 3 we wang gautiodeicas a . dora d rah, ir TW pe ph xixempireg* maps d w, Tw Pim ixew be g ke v24 Yu 
1 for taking © e e. U pnfelas Nec Prporr ng . Wo kzpasvea; Te 7 UTE Key de, S dmr zo: N Jury fav 0 i Miro fav T t £45 02406 
entenced bim v Yam : 2 g diæbros fa, MAT die, dogalgen aduætce dai, dufatr dv Napeglrros r α,jzẽ M yunlan rag n 1 TuPew- 
; X7 ; 7 , a / / / TY . 
it is an £09 ond ex. J. pd Be e wagadeimus purngane & dbx mugen, Try pag” dd eg. Read Mr. LE Cx EAcs Notes on 
f y ; 0 Out. V, I . 1 
anus Ex * Arif. . 9 2 2 . . \ \ 7 0 ES: © : a 4 6 1 
1 3 00 » — ad Nicom. viii. xvi. 'OuNy &. Toln gag [4%] EU r urn νν N. Nax g te Oe. No Perſon can ſully 
"wy = may his Parents ; but he who ſerves and reſpects them to his utmolt Ability, may be pronounced Honeſt and 
de woe! + Acnophon, Apomn. Lib. ii, p. 431, 432. Ed. Stepb. Stobæ Serm. Ixxvii. 
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that he who releaſeth another from his Rule and 
Dominion, intends ſo far to make him his Equal. 
as not to reckon it to him as a Favour : But a Per- 
lon, thus diſmils*d from Subjection, is ever ſuppoſed 
to promiſe, that he will conſtantly pay his Bene- 
factor all thoſe external Marks, at leaſt of Honour 
and Eſteem, which Superiors are wont to reccive 
from their Inferiors. 

Yet it was, no doubt, a Strain of Superſtition 
in the Fetus, when they would not allow a Son to 
let his Father Blood, to open a Sore for him, or to 
draw a Thorn out of his Fleſh *. 

Amongſt thoſe who live in a Commonwealth, 
it may happen, that, upon account of ſome Office 
or Dignity borne by the Son, the Father ſhall 
be obliged to do him Reverence, yet not ſo as 
to quit his Prerogative of private Reſpect ”, 
Thus Vabius Maximus commended the Action of 
his Son the Conſul, who, as Fabius came riding 
towards him at a publick Meeting, ordered him to 
alight and make his Approaches to him on Foot. 

Whether this perpetual Duty and Obligation 
of Children, remaining after their Father's 
Power is expired, ariſe from the Act of Gene— 
ration, or from the faithful Care and Labour 
of Breeding them up, is a Controverſy that 
hath divided learned Men. Thoſe who con- 
tend for the former, are wont to tell us, that 
the Kindneſs of giving Life is not only, in its 
ſelf, the greateſt Good that can be beſtowed, 
but is, likewiſe, the Occaſion of all others; and 
that, by this Action of conferring a Being, the 
Parents do, in ſome meaſure, reſemble the Al- 
mighty Creator. Some, again, give their Judg- 
ment in favour of Education; as that which 
properly makes a Man deſerve his Name, and 
which 1s not performed without a long and 
difficult Courſe of Application and Expence. 
They illuſtrate their Opinion by this Obſerva- 
tion in Nature, that amongſt Brute Creatures 
the Male is not diſcovered to have the leaſt 
Regard for the Young which he begets, and 
the Dam's Tenderneſs ceaſeth with her Care, 
when they arc able to provide for themſelves ; 
whereas the Affection between human Parents 
and Children is perpetual ; which muſt needs 
be a Token that the great Tenderneſs on the one 
Side, and the Obligation to Duty on the other, 
do not chiefly reſult from that Act of the Pa- 
rents which they exerciſe in common with 
Beaſts, but from their peculiar Diligence in 
forming and managing their Off-ſpring, in or- 
der to a Life of Decency and Society. Ariſtotle 
is cited in Defence of the former Notion, A 
Father, ſays he ©, is the Cauſe of the Son's Ex- 
iftence (which ſeems the greateſt of Benefits) and 


a Conſtant. IL Empercur in Bobakama, Ch. viii. F 3. Add. Selden. de J. N. & C. Lib. vii. Ch. ii. b Plutarch. Fa. 
in Apophthigm. Valer. Max. Lib. ii. Ch. ii. $4. Add. Bcecler in Grot. Lib. ii. Ch. v. 5 6. e Ethic. viii. 13. a 
Ch. xiv. Alls gor. Lib. i. p. 58. in fin. & Lib. ii. p. 62. D. Ed. Pariſ. ! Quintil. v. 3 In Crito. p. an . 
h Theag. it. i Furip. Hecub. GoodInſtitution is the Spring of Virtue. * Declam. cclviii. 1 Add, Deir 


edxxviii. & Thædr. Fab. Lib. iii. Fab. xv. m Si res nulla minoris conflet patri, quam filius; If his Son Handi hin in the i 
Charge of any thing he prceth. By the Law of Solon, in Plutarch, Children baſely born were not obliged to maintain d 
Parents. Ihe Reaſon of which Exception was grounded on this Conſideration, that he who forſzkes the honeſt Way : 
Marriage, plainly ſhews that he ſeeks a new Partner, not on the account of Iſſue, but of Pleaſure ; and therefore his) Fry 1 . 
Reward ; and he can, by no means, complain cf any Ingratitude in ſuch Children, becauſe he hath injured and dig 
them by making their very Nativity a Reproach. Add. V itruv. Lib. vi. Prefat. 
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of his Nature and Inſtitution. And again! 
tand engaged in the higheſt Degrees FB, _ 


hi 
A 
left of 
Ccaticy, 
mark, 
amed, 
Other 
n the 


and Piety towards the Gods, and towards their 
rents. For, from theſe they received the nd 
all imaginable Goods, their Being and Ely 
On the latter of which Paſſages we may re 
that although the conferring of Life be firſt n 
yet it 1s not expreſly compared with the 
Benefit. Philo Judæus is produced 5 
ſame Side; it is a Saying of his, Ve can 5 
return our Parents equal Favours; fince 2e 3 
repay, in the ſame manner, their Kindneſs of 4 - 
bringing us into the Wirld. And thus too, the a 
ther in the Declamation?; We firſt produced N 
you 
out of our own Life and Subſtance, and opened | 
your Proſpett this vaſt Scene of divine and "on 
Things. We made you capable of ſeeing and of enj : 
ing the Sea, the Earth, the unwearied Courſe f ” 
Stars, the Heavens, with all their ſacred and Ran 
Glories. s 
Yet we cannot but deliver it as our Perſyz. 
ſion, that the Benefit of Educating is a much 
ſtronger Ground and Spring of filial Obliga- 
tion, than the other of Begetting. Plate! 
ſeems to countenance this Opinion, Parent 
ſays he, ought either not to have brought their Chil. 
dren into the World, or not to refuſe any Pains is 
training and inſtrufting them. In another Place 
he introduceth Demodocus thus ſpeaking of 
his Son; The At (of planting ſhall I call it? 7 
of begetting my Son, was the eaſieſt imaginable; but 
the breeding him up was a Taſk of Difficulty and 
Trouble; ever filling me with Fears on bis account, 
And Socrates, in the ſame Dialogue, declares ita 
his Judgment, I know not any Buſineſs in which a 
prudent Man ought to ſhew more Caution and Dil. 
gence, than in forming bis Son's Mind to Good 
and Virtue . So the Father pleads in Quin. 
lian *, I do not now, ſays he to his Son, ſe . 
your Score theſe vulgar Favours of lending you Lifts, 
and Light, and Liberiy; but whatever Bravery yu 
have ſhewed, whatever gallant Aion you have pa. 
formed, this I charge upon you as my Merit; *tisny 
Strength with which you have conquered. That Sul 
of yours, ſo unſhaken, ſo undaunted under the great 
Dangers, had its Riſe and Original from mine. | 
hath been my long Employment to render you a Mat 
of Abilities and Courage; in your early Years by m 
Precepts, and fince, by my Example. It is not 
indeed eaſy to imagine or allow, that a Parent 
hath conferred any conſiderable Benefit on Þ6 
Child, ſhould he caſt him away when he fil 
comes into the World?; or, afterwards, er 
tirely neglecting his Culture and Education 
ſhould let him grow up like a Beaſt, to {a 
a Life uſeleſs to others, and ſhameful to himſelt* 


— 


4 . . . . . . . 4 
Nan, gued ad jus publicum attinet, nen ſequitur [ Pater] jus poteflatis. V. D. Lib. waxvi. Tit. 1. Ad Senatus Co 


Trebell. L. b. vi. princip. 


. 1 „ „* * . . . . . A 1 

2 Senec. de Benef, Lib. iii. Ch. xxxi. Vis ſcire, quam non fit magnum beneficium, vitam ſic dare ? Expoſuiſſes 3 am 
erat gent. Qi quidem colligo, minimum efſe ben(ficium, Patris Matriſſue concubitum, niſi acceſſerini alta, ory” pri 1440 
Lec initium muneris, & aliis oſeiis ratum facerent. Non eft bonum viwere, ſed bent vivere=-Tu me mibi rudem & imporitunee 


42% tibi filium, qualem genife gauderes. 


25 * 
Tu: 1 


Char. II. 


Juvenal s Reaſoning is very juſt and true, 


Gratum eft qued patriæ civem, populoque dediſti, 

Si facis, ut patriæ fit idoneus, utilis agris, 

Dil & bellorum & Pacis rebus agendis. | 

Plurimum enim intererit, quibus artibus, & quibus 
hanc iu 

Moribus inſtituas. 


The State and People will your Zeal commend, 


In giving that a Man, and theſe a Friend; 
10 If fit to aid the publick Good; if ſxill'd 
2 In rural Labours, or the martial Field, 


Or grave Debates of Peace. Th' important Stake 
Now waits your Care, what early Steps you take; 
What Scheme of Arts or Manners is deſign'd, 
To fix his Pains, or cultivate his Mind. 


you 
to 
Nan 
- 
the 


| Ariftztle* himſelf (who was cited to countenance 
ung 


the other Side of the Queſtion) hath left this Say- 
ing on Record *, that Parents, who take Care to ſee 
their Children duly informed and inſtructed, deſerve 
much higher Honours, than thoſe who barely lend 
them a Being : The latter make them capable of 
living, the former of living honeſily and happily. 
Nor doth that Conſequence, on which the other 
Opinion is built, ſeem to hold; Life is the greateſt 
Gord ; therefore the Act of the Parent in giving 
that, is the moſt fit and proper to raiſe an Obligation 


rſua- 
nuch 
liga- 
% * 
rents, 
Chil- 
ms ti 
Place, 


8 a in the Child. For before I can charge any Action 
2 of mine on another, as a conſiderable Piece of 
0 or Merit, it is neceſſary that I know to what Perſon 


I do the Kindneſs, and whether it will certainly 
reach him. Again, it will be convenient for me 
to reflect and conſider, whether I really intended 
the Thing as a Favour; how much it ſtood me 
in; whether I undertook it more for the Sake of 
doing Good to the other Party, than for my own 
Pleaſure, or Uſe ; whether I was engaged in the 
Performance upon Reaſon and Deliberation, or 
was drawn to it by the Force of Paſſion, or Al- 
lurements of Senſe: Laſtly, whether the Action 
be capable of benefiting the other Perſon, with- 
out the Addition of ſome farther Services. Who- 
erer diligently weighs theſe ſeveral Points of En- 
W quiry, will be eaſily inclined to acknowledge, that 
the Kindneſs of Educating is much more proper 
to found an Obligation, than the vulgar Office of 
Begetting. | 


account, 
res it as 
which a 
nd Dili- 
Goodne(s 
Quinki- 
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neſe pay to their Maſters; who, 
lame Hiſtorian, 776. vi. Ch. i, 


Education, 
aſt, to ka 
to him{l* 


Duty with Reverence to Parents, 


Perſon to be produced. 


oc. 
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Yet we do, by no Means, approve of all that 
Seneca hath urged on this Head, in his Diſcourſe 


of Benefits. For he is not to be borne with, 
when he calls the Life of a Man, whom GOD 
hath endued with an immortal Soul, a Thing com- 
mon to us with the wild Beaſts, with the ſinalleſt, 
and with ſome of the fouleſt of Creatures; and, 
the Happineſs of Flies and of Worms. But ſome 
Parts of his Argument may be admitted without 
Cenſure. Look, ſays he, upon my Nativity, as it 
appears barely in itſelf, and you will find it to be a 
ſhort and uncertain Favour, a Subject lying equally 
open to Good and Evil. No dcubt it was my firſt 
Step to all the Benefits I enjoy, but it was not, there- 
fore, the greateſt, becauſe the firſt; nor, becerſe the 
greateſt, without it could never have bcen. And 
again, barely to live is the leaſt Degree toward living 
well. I would thus talk with my Father : Suppoſe, 
as you firſt gave me my Life, ſo I had ſaved yours : 
In this I ſhould certainly exceed your Kindneſs, for I 
conferred my Favour when you was ſenſeble from 
whom you received it, and I to whom I did it; and 
then, I did not conſult my own Pleaſure, at leaſt not 
my Pleaſure alone, in the Performance. Would you 
conceive how ſmall a Boon you beſtowed on me in my 
Birth ? Fancy yourſelf to have immediately caſt me 
out to periſh naked and helpleſs; in this Caſe your 
Att of Begetting me had been a manifeſt Injury, 
From all which I infer, that the Acquaintance of my 
Father and Mother had proved but a flender Kind- 
neſs to me, had it not been followed with other good 
Offices which ratified and confirmed it ©, 

XIII. Laſtly, As the Father ought not, with- 
out weighty Reaſons, to expel the Children his 
Houſe ; ſo they, on the other hand, ſhall not, ac- 
cording to the regular Courſe, paſs into another 
Family without his good Leave. Yet in caſe 
they have juſt Grounds for their Departure, and 
yet cannot prevail on their Father's Perverſeneſs 
to give Conſent, I ſhould be of Opinion, that 
their Duty doth not hinder them from removing, 
ſo as to concert their own Affairs, contrary to his 
Humour; ef when they freely reſign all 
future Dependence on him, for their Fortune and 
Inheritance. For as civil Conſtitutions wiſely 
countenance and ſtrengthen the Authority of 
Parents, ſo they are not wont to encourage im- 
pertinent Obſtinacy and Moroſeneſs. Nor doth 


In Dizg. Laert. It is worth obſerving in Martinius's Hiſt. Sin. Lib, iv. Ch. ii. what mighty Reſpect and Veneration the Ch;- 
as Juvenal ſays, ought to be Parentis loco, to be honoured and obeyed as ſecond Parents. The 


reports, "That the Son, in China, never riſeth to a higher Degree of Honour th h 
been formerly borne by the Father; and if, for his ſignal Services to the State, he be advanced f D 


be is to be inveſted, is firſt to be preferred, by a kind of poſthumous Promotion, on his deceaſed Father: 
4 the firſt and chiefeſt of Virtues. 


ration a Vulgar Benefit; the Office of a F ather, Eaſy, ſlight, and of little Value; regarding any thing ſe, rather than the future 


rther, the Dignity, with which 
That People efteeming 


d Lib. iii. Ch. xxx, &c. © A little after he ſtiles Gene- 
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rito. ) 30 
I Add. Dec: 
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13 Solon hath left us this wiſe Law, Plutarch in vita Solon, 
E 10 ya; in Yap TXC0pw T9 KaNy, & TiIXVWY wine - cu, G 
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WW. 
enatus Cu 3 $e 
nec. de Benefic. Lib. iii. Ch. xxx, xxxi, xxxiv. Sed wide, 
un Virium, mee voluntatis, Illud quad natus ſum, 
We communem materiam : fine dubio primum ad omnia 
ita reddidifſe. Sic guogue munus tuum vici, cùm ego 
au, aut cert? l, 
=, 4 certe per wvoluptatem dederim. 
= > /acile. 


, guar cum cui dabat, 


injus 
g 3 nempe 


"our 


1 21 , 
im. I 11 


J. 
7 
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' Tat. xiv, ver. 70, &c, He alſo ſpeaks well to this Purpoſe. Sax. vii. ver. 184, Ec. 


Quant icunque domus, wveniet, qui fercula dot? 
Componat ; veniet, qui pulmentaria condit. 
Hes inter ſumtus ſeftertia Quintiliano 

Ut multum, duo ſufficient : res nulla minoris 
Conſtabit Patri, quam Filius. 


That he that contemns the Honeſty and Sanctity of Mar- 
riage, and deſires Women only to ſatisfy his Deſire, and not 
to have Children, has this Reward, that he has no Right over 
the Children that proceed from ſuch a Conjunclion, whoſe Life 
he has made an Eternal Diſgrace. 


ne illud verius fit æſtimari, an id quod potui, & id quod feci, meum 
per ſe intuere quale fit : animadvertes exiguum & incertum, & boni ma- 
radum, ſed non ideo majarem omnibus ; quia primum. 
ederim ſentienti, cùm ſentiens me dare: 
Ego vitam dedi flatim illa uſuro : tu neſcituro an viveret,— Paternum munus && fimplex 
= 1 guo conſortem habet, in quo ſpectavit Legem patriam, præmia Patrum, 


G Puta me vitam pro 
cum vitam tibi non voluptatis mee 


domus ac familia persetuitatem, omi a 
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it ſeem to be in the Power of thoſe who are 
Heads of ſeparate Families, to retain their Chil- 
dren, when they have reaſonable Occaſion to re- 
move; inaſmuch as, in regular Commonwealths, 
it is not uſual to deny a Free- Subject the Liberty 
of tranſplanting himſelf, when tied to Reſidence 
by no particular Obligation. 

XIV. To the ſame Head belongs that com- 
mon Queſtion, Whether Children may diſpoſe of 
themſelves in Marriage againſt the Conſent of their 
Parents *? For the Solution of which we ought 
carefully and diſtinctly to conſider what is incum- 
bent on Children by Virtue of their natural Duty ; 
and what on Account of the Obedience which at- 
tends their State of Subjection: and again, what 
Rights belong to Fathers ſtrictly, as ſuch, what 
as they are the Heads of Families. Paternal 
Power, as ſuch, we have already obſerved to be 
juſt ſo great as is ſufficient to the Government of 
the Children, till able to be their own Managers. 
This therefore does not ſeem to extend itſelf ſo 


far as to the reverſing of a Matrimonial Contract : 


An Affair ſuppoſed to be carried on by Perſons 
of mature Age and Reaſon. Indeed the Duty of 
filial Piety and Reverence requires, not only that 
the Children apply themſelves to their Parents for 
Advice in theſe Proceedings, but, likewiſe, that 
they may make a Conſcience of oppoſing ſo aw- 
ful Directions*. Yet if they happen to break 
their Duty in this Point, it doth not follow that 
the Act muſt be null and void. For an Obliga- 
tion to hear and to reſpect another's Advice, 
doth not preſently diveſt a Man of the Power to 
govern his own Concerns. The Liberty of a Son, 
as * Quintilian obſerves, if it be at all allowable, is 


fo in the matrimonial Affair: For who can love by 


the Eyes, or by the Rules of another ? | 
But what ſhall we ſay of that other Power, 
which the Fathers hold as they are the Heads 
of Families? It is true, in many Commonwealths, 
the Laws have variouſly reſtrained the Liberty of 
Marriage. Thus, in ſome Places, no Perſon of 
the Royal Family can contract, without the 
King's Approbation; ſuch Matches often proving 
of very conſiderable Conſequence to the Pub- 
lick. In Japan the Prince chuſeth Wives for his 
Nobles . In ſeveral Countries Marriage con- 
trated between a Subject and a Foreigner, be- 
tween a Noble Perſon and a Commoner, are 


* V. Grot. Lib. ii. Ch. V. 8 10. 


b Non &quum eſt pugnare, 2 cui tradidit ipſe, 
Jpſe pater cum matre, quibus parere ne eſſe eft : 
Virginitas nen tota tua eft : ex parte parentum eft, 
Tertia pars patri data, pars data tertia matri; 
Tertia ſola tua eft : noli pugnare duobus, 


Qui genero ſua jura ſimul cum date dederunt. Catullus, 60. 


Thus Hermione moſt dutifully ſpeaks in Euripides, Andromach. wer. 987, 988. 


And Xenophon Cyrop. Lib. viii. tells us, that Cyrus would, by no means, engage in Nuptial Affairs without the Conſent © ® 
Add. Conflit. Sicul. Lib. iii. Tit. xxi. 


Parents. Def Ja 3 
© Varen. Deſcript. Japon. Ch xii. 
Tit. i, Lib. xii. 5 1. D De Sponſal. 
E Varen. Deſcrip. Japon. Ch. xii. 


Ch. v. F 10. 


Of paternal Power. 


Right of prohibiting or of reverſing his Chi. 


My Marriage is my Father's Care, 
His Judgment guides my Choice. 


fi Leg. Wiſogoth. Lib. iii. Tit. ii. Ch. viii. Leg. Burgundion. Tit xiii. Ch e 
FOR h Garcilaſſo De la Vega, Lib. vi. Ch. xxxvi. i Vid Lib. xxiii Tit ii Lib. 
D. De Ritu Nuptiarum, & Lib. xlviii. Tit. v. Lib. vii. D. ad L. Jul. De Adulter. 
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declared void. But as, in all States an 
ments, a Liberty of marrying and of 
is ever ſuppoſed, except where there is eithe, .* 
expreſs Law to the contrary, or a Cuſtom, cat 
valent to a Law ; ſo in ſeparate Families, . 1 
moſt of the Reaſons fail, on which the 
Conſtitutions, about this Afr, are built. 
Father of the Family doth not ſeem to Wl 


d Govery. 
removing 


here 
Civi] 
the 
Ca 


drens Marriage, when not defeQive in: 
thing but his Conſent: provided ſtill, that the 
are willing immediately to leave his Houſe; * 
would be unreaſonable to bring a Perſon 10 * 
under his Eye whom he profeſſeth to dif}. y 
Yet, if a Father ſees his Authority lighted by 1; 
Children, without very ſufficient Grounds A. 
Non: compliance“ he may, as a Puniſhment gf 
that Neglect, exclude them from all preſent Bene. 
fits and all future Expectations *. ; 

What Rights thoſe Fathers of Families, wi, 
live not in a ſeparate Condition, but under fore 
Commonwealth, in this refpe& enjoy, mu# be 
diſcovered by the Cuſtoms and Conſtitutions 
of different Nations. Amongſt the Jap 
Marriages are intirely directed by the Parents 
or, if they are dead, by the next Relations: 
And in Peru, under the antient Government of 
the 7nca's, all Matrimony engaged in, without 
the Parents Approbation, was declared null, and 
the Children illegitimate *. This, in general, is 
certain, that as the Laws of a particular Country 
may pronounce a Contract invalid, either becaufe 
defective in Form, or becauſe tranſacted between 
Perſons to whom ſuch particular Agreements ae 
prohibited ; they may, in like manner, ſuſpend 
the Validity of Marriage without the Conſent cf 
the Parents; ſo that, if deſtitute of this neceſſzy 
Condition, it ſhall pals, in civil Eſtimation, for nul 
and inſignificant * For the Agreement of the 
Parties to cohabit like Man and Wife, can ng 
more render Matrimony good, when contrary to 
Law, than the Bargain of a Minor, and the De- 
livery conſequent upon it, both undertaken with 
out his Guardian's Influence, can effectually and 
irrevocably paſs away his Eſtate. Though Parents 
are to be admoniſhed, that, when the Goren 
ment allows them ſo high a Prerogative, tie 
ſhould be very cautious, and very merciful n 
putting it in Execution“. 


Twould be Rebellion to reſiſt thoſe Arms 
On which your Parents have beſtow'd your Charms. 
Your Virgin jewel is not all your own, 

A third each Parent claims, a third alone 
Remains to you; forbear with Two to fight, 
Who, in their Portion, give the Son the Right, 


4 Genef. xXVi. 34, 35. e Vid. Lib xi 


k 444. Bœecler. & Ziegler. ad Grot, Iii 


— 


— 


1 Quintil. Declam. celxx, ccclxxvi. Nuſquam tamen libertas tam necęſſaria, quim in matrimonio. 


ani mo poteſt ? 


2 According to the Roman Law, before the Papian Poppean Decree, no Man naturally free ( Ingenuus) could 
a freed Woman. This became afterwards to be applied to Senators, and their Sons or Grandſons. See 
Roman. of M. HzixEcCc1ivs, ad Iaſlitut. Lib. i. Append, F 35, 36. P. 265, 266, Edit. 2. 
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ea Of a Maſter's Power. 
here 
* „ al is the Relation of 1 e ee, 
Ve 2 1. Servitude WAS not rar Nature: ä 
Chit 111. Nor Ly God _— 2 bt 
al . The Original El ervitude ſeems to ha 
they from Contract. a 1 8 
for v. War made the Nun er 5 Aarag 2 vob ; 
0 live „ lat is the Duty of Captives to their Maſters. 
ae 
by 8 . A 8 the Huſband and Wife (whence pro- 
r their ceeds the common Oft-1 ring) make the 
ent of principal Parts of a Family; ſo Servants come 
 Bene- a ſor inferior, ſecondary Members, to bear the 
; Burthen of common Labour and Buſineſs. Now 
s, Who theſe being uſually treated in a Way of ſeverer 
r {ome Diſcipline, give Occaſion to the forming of a new 
uſt be Species of Government on their Account; dif- 
tutiong ferent from that which is exerciſed over Chil- 
apirele dren, who demand a milder and more indulgent 
Parents, Sway. Yet we are perſuaded, that neither this 
ations®, Sceciety, between Maſter and Servant, can claim 
ment of the Name of a Commonwealth or civil State, as 
without Mr. Hobbes“ is inclined to call it; not only be- 
ull, and cauſe it generally conſiſts of fewer Perſons than 
neral, is are neceſſary for mutual Preſervation, in a Con- 
Country dition of natural Liberty; but, likewiſe, becauſe 
- becauſs 1 Maſter furniſheth himſelf with Servants, not 
between o much for the Sake of reciprocal Defence, as 
ents are that, by means of their Labour, he may, in a more 
ſuſpend mple and more convenient manner, diſcharge his 
nſent of Domeſtick Affairs. 
neceſſzry II. As to the Original of this kind of Society, 
1, for null we muſt, in the firſt Place, diſcard that old Opi- 
it of the mon which makes Nature herſelf to have actu- 
„ Can 10 ally eſtabliſhed the Relation of Maſter and Ser- 
ntrary to rant amongſt Men. It is true, we diſcover a 
d the De- ſtrange Variety of Parts and Capacities. To give 
ken with one Inſtance for all; we obſerve ſome Perſons of 
ually and o quick and piercing Sagacity, as to be able al- 
ph Parents ways to apprekend their own Intereſt and Benefit, 
> Govert wn, at the ſame Time, of ſuch Vigilancy, as to 
tive, they rolecute their Affairs by their own free Motion, 
nerciful n itnout the Admonition or Compulſion of others. 
-ome again are of ſo heavy Diſpoſitions, as not 
to ſce their own Advantage, any tarther than they 
ire guided; being much fitter for the Labours of 
| the Body, than the Imployments of the Brain; and 
. iartier, ſo given over to Supineneſs and Sloth, as, 
De Cive, Ch, v. Fi2, J. ſupra, Lib. iii. Ch. ii. 5 8. 
ht. WB | 


III. 


vii. They are almoſt of the ſame Nature with other 
Goods. 

VIII. Zet an Injury may be done them. 

1x. Of the Children of Servants. 

x. The Inconveniences of Servitude. 

x1. How many Ways a Servant may become free. 


unleſs they are forced and dragged to Application, 
they can manage no Concern with tolerable Care; 
nor ſo much as ſave or ſpend by the Direction of 
their own Judgment. The latter Kind are thoſe 
whom Ariſtotle calls Slaves by Nature; not that 
Nature by her own immediate Act ſets them in 
ſuch a Condition of Bondage, without any hu- 
man Deed or Covenant intervening : But becaule, 
by forming them with ſo much Diſadvantage in 
their Frame, ſhe hath rendered it more convenient 
for them to live under abſolute Subjection and Con- 
troul, than to undertake the Government of their 
own Proceedings*. It was a Saying of Age/ilans, 
that the Aſiaticks were the worſt of Freemen, andthe 
beſt of Slaves: Which Paſſienus turned upon the Em- 
peror Domitian, when he obſerved, that there was 
never a better Servant, and never a worſe Mater“. 
III. Hornius, in his firſt Book De Civitate , 
harps upon the old String, in contradicting the ge- 
neral Opinion of the * Lawyers, who derive tlie 
Origin of Servitude from the Law of Nations. 
He ſays, The Manner only of this I:ſtitution is to 
be referred to the Practice of Mankind, a Cuſtom 
having prevailed amongſt moſt People, to impoſe 
ſuch a Condition upon their Captives in War. But 
we ſhould always diſtinguiſh the Cauſe of the 
Society, from the Cauſe of the Sovereignty; the 
latter not being deducible from Cuftcm, ner from 
the Law of Nations, but being eſtabliſted by GOD 
himſelf. For fince all Victory is from GOD, and 
by his Providence the Conqueror gels into his 


Hands the Perſon of the Enemy, it follacus, that the 


Life of the Captive might immediately be taken 
away: But fince Humanity would ſcarce have ſuf- 
fer'd, that the Victor fhruld always exerciſe this Ri- 
gour on an unarmed and ſuppliant Perſon, it was 
thought convenient to forbear Exccution, and to re- 
tain his Power over the Priſoner, who mizh! this be 
of good Uſe in the Affairs of Life. But ind-cd, as 


c Tacit. Aus. vi. Ch. > # 0 Lib. i. Ch iii. 


tre ſaid, to which it is better to refer the Reader. 


1 
donſent cf 
vid. LI wh % erſonarum, 5 2, 3, 4. 

. £19 
vit xii. Cl. 
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1d Grot, lib. 
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* Their Words are, Serwitus antem oft conſtitutio juris Gentium, gud quis domino aliens contra naturam fubjiciter, 
% ofpellati ſunt, quod imperatores captives vendere, ac per hoc ſervare, nec eccidere ſolent: qui etiam mancitia dti rt, co gued a- 

1095 manu copiuntur, Seri autem aut naſcuntur, aut frunt: naſcuntur ex ancillis noſiris: fiunt autem jure Gentivm, i 
ate; aut jure civili, cum liber homo major viginti annis ad pretium participandum ſeſe vinund:ri paſfſus i. Iuſtit. Lib i. Tit. isl. 

ej We lee here, that the Lawyers aſcribed the firſt Origin of Serwizude to the Right of War; in 
„men they were as much miſtaken, as in deriving the Etymology of the Word Scrwys, from Ser wand; whereas it comes from 
the V erb Sc V;ire, which ſigniſies to be w/eful, as Antenius Favre has juſtly obſerved, in his Juriſpr. Pais ien. g. 31. 
conſider the Manner in which all human Eſtabliſhments are made, and the Circumſtances which many Perſons mutt have been in- 
Yoived in, as a neceſſary Conſequence of the Multiplication of Mankind; we can no ways doubt, but that Serwitzd; became inc 
© oauced inſenſibly, and by Degrees: And that it was not at firſt founded on any free Agreements, thougli Nec. my might often 
calion it, as our Author ſtews in the following Section. It is ſtrange that the Roman Lawyers no where make mention of this 
entry kind of Servituge, which is, at leaſt, as conformable to natural Reaſon (by which they direct us to judge of what relates 


3 


— * — 


* This Opinion is confuted at large, Lib. iii, Ch. ii. F 8, What our Author adds here, is an Abridgment of what he has 


Seti anten 


7 5 * 
a" 89 a 
1 * , 4 Cu- 


Wien we 


Perhaps this Silence procecds from their Notions 


vil Law, according to which, nobody could directly ſell, or transfer, his Liberty to arother, by any Agreement whar- 
Ulis is plain from the Exception alledged here of a young Man, who, being above twenty, ſuffered himſelf to be {1.1 a5 
e Perſon, from whom he received part of the Price: For then, by way of Puniſhment for the Doccit, which 
„actzec tue Contempt he ſhewed for his Freedom, the Civil Law declared him, in carneſt, a Slave, Sec 5 . Move . 


44-2 thi 


G12 Of deſpotical Power, or the Authority Book VI 


the Occaſion of Mens engaging in War was ever * and gentle in the former Inſtances, 
partly their own Defence, and partly the Vindi- © laſt;“ is an Argument, that we can b 
cation of their Rights; ſo upon their obtaining means, prevail with ourſelves to allow. * ? 0 
the Victory, when they thought good to ſpare the IV. In our Judgment, the Origin of Servit 
Lives of the conquered, it was at their Pleaſure, ought thus to be traced out: In the early A unde 
either to put them in a State of Slavery, or only the World, when Men began to quit their — of 
to keep them in Hold till ſuch Time as by Ran- tive Plainneſs and Simplicity, to cultivate the M. 
ſom or Compact they ſhould be delivered. All thod of Living, and to enlarge their Fortunes * 
wich Privileges and Proceedings, together with Poſſeſſions, it is very likely the wiſer and richer 
the Authority over Perſons thus brought into Sort invited thoſe of leſs Parts, and leſs Wealth, 
Subjection, were not immediately appointed by to aſſiſt them in their Buſineſs, for Hire, Aﬀter. 
GOD himſelf, but were approved by him upon wards, when both Parties found their Benefit in 
human Inſtitution. Nor is that Aſſertion true, this Way of proceeding, the meaner Tribe we : 
« The Victor ſtill retains that Power of Life and by Degrees, perſuaded to join themſelves 4 2 
« Neath over the Captive, which he once pro- tual Members to the Families of the = 
« cured; and, conſequently, his Right is the under theſe Conditions, that the latter ſhould " 
„ ſame, before he receives him into Fealty and gage to ſupply Food and all Conveniences of 
„ Service, and after he governs him as a Part of Living, and the former ſhould bind themſelyes 
« his Family.” For theſe are quite different to undertake all proper Labours and Imploy- 
Things. The conquering Party may, by the ments, as their Patrons ſhould direct. So that « 
Right of War, diſpoſe how he pleaſcth of his firſt Riſe of Servitude is owing to the voluntary 
Priloner, either kill him or ſave him: But this Conſent of the poorer and more helpleſs Perſons 
was never before termed the Power of Life and and is founded upon that common Form of Con. 
Death, which denotes a lawful Authority of in- tract, Do, ut facias; I promiſe to give you conſtant 
ficting capital Puniſhment, in caſe of an antece- Suſtenance, upon Condition you afſiſt me with your 
dent Crime. Laſtly, what the ſame Author lays conſtant Work. What Power Nature allows x 
Cown, ** That all Sovereignty, of what kind Maſter over Servants of this kind, may be eaſily 
© ſocver, imports a Power over the Life of the diſcovered from the Ends of forming ſuch a So- 
% Subject, and therefore we muſt not ſeek for ciety!. He may enjoin them what Taſk he 
<« Diſtinctions in the Power itſelf, but in the Ex- pleaſeth, in Proportion to their Strength and 
C erciſe of the Power; and, by conſequence, the Skill. He may, likewiſe, corre ? their Slugoiſh- 
Authority of the Huſband over the Wife, of neſs, by ſuch Methods of Severity as arc mot 
de the Father over the Children, of the Prince likely to prevail on their particular Diſpoſitions 
over the People, is one and the ſame with though he cannot, on this ary proceed to capital 
that of the Maſter over the Servant; except Puniihments: So that the higheſt Degree of pe- 
te that the Ways of Treatment are more kind nalty he can inflict on their Idleneſs is to expelthe 


than in the 
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1 GroT1vs, Lib. ii. Ch. v. F zo, diſtinguiſhes Servitude into 1. Perfect, and 2. Inperfict. The firſt he there treats on, the 
other is only for a certain Time, or on Condition, or for certain Things, according to certain Rules, or by the Laws of the 
Country, or by the Agreement of the Perſons concerned: See the Examples alledged by him. I ſhall content myſelf in recit- 
ing only what our Author ſpeaks in his Abridgment of the Duties of a Man and Citizen, Lib. ii. Ch. iv. F 2. about hired or 
domeſtick Servants. The Maſter, ſays he, owes his Servant the Wages agreed on, and the Servant is obliged to do the Work 
faithfully for which he is hired by his Maſter, Farther, as in this Contract, the Condition of the Maſter is more advantageous 
than that of the Servant, the Servant _ to reſpect his Maſter according to his Station in the World, and when through Malice, 
or Negligence, he diſcharges his Buſineſs ill, his Maſter may correct him with Moderation, but not inflict any corporal Puniſh- 
ment on him, unleſs it be inconſiderable, much leſs put him to Death by his own Authority. Mr. T1T1vs, Ob/crvat. bxxix, 
afirms, nevertheleſs, that this Chaſtiſement, as moderate as our Author ſuppoſes it, is not a dire& Conſequence of the Rights of 
a Maſter over his Servant; for beſides, ſays he, that ſuch a Permiſſion ſeems what ought not to be allowed to Maſters in any 
well governed State, the End of the Relation does not naturally require, that a Maſter ſhould have ſo great a Power over his 
Servant; it is ſuſſicient that the Servant be obliged, ſome way or other, to make good the Damage he e cauſed through his 
own Fault. But if he has deſerved Blows for doing ſome Wrong, or Injury to his Maſter, his Maſter doth not inflict them by 
way of Puniſhment, for that belongs only to the Magiſtrate, but by a Right of War, which allows us to revenge the Injury 
done us with Moderation. I he Truth is, we mult ſee here what the Laws and Cuſtoms of each Country allow. Nothing, in 
my Opinion, hinders us from ſuppoſing, that a Servant tacitly conſents, that his Maſter ſhould chaſtiſe him if he gives him Oc- 
cafion : Since, by a natural Conſequence of their Agreement, he engages to obey and reſpe& him as a Superior, during the Time 
he remains in his Service. Nothing is more inſolent than a Domeſtic, who, whatever he does, is under no Apprehenſions of Pu- 
nichment. The Obligation of repaying any Damage he may do his Matter by Negligence, or Malice, is not always a ſufficient 
Motive to keep him in fear and reſpect: The rather, as, theſe ſort of People having nothing, the Maſter has no Means to indem- 

nify himſelf. But yet our Author, in all this Matter, without doubt, ſuppoſeth, that no Servant or Slave is bound to obey lis 
Maſter, if he command any Thing contrary to the Law of Nature, or the Nation he lives in. See Gor ius, Lib. ii. Ch. xxV! 


: We ought to obſerve, that one of the principal Reaſons for the Inſtitution of the Sabbath, was to procure Faſe to 
Servants and Slaves: See GroTivs, Lib. iii. Ch. xiv. F t. and Mr. Le CLERc's Notes on Exod. xx. 10. and Det. V. 
14. \ 

See GroT1vs, Lib. i. Ch xiv. $4. where, to ſpeak by the Bye, there is a falſe Quotation about Slaves, Thou ſalt not e- 
preſs thy Servant, nor rule over him with Rigeur, Lev. xxv. 17, 43, 53. and not out of Dent. xv. 17, 45, 53- and, likewiſe, ts 
firit Words, which are at Fr. 17, are not ſpoken of Slaves, for there it is ſaid, You fall not oppreſi one aki th and it is ſpoken 
upon the Account of __ of Lands, which the Lawgiver forbids, upon any Pretence whatſoever, longer than the Year 
Jubile. The ſame Fault is found & 2. Num. 2. where Deut. xviii. is quoted for Lew. xxv. But to return to our Subject. We 
ought to obſerve theſe two Laws chicfly, v/z. Exed. xxi. 20, 21, and 26, 27. The firſt imports, That if a Maſle: beats is 
Servant that he dic under his Hands, he ſhall be puniſhed as a Murderer, but if he lives only a Day or two, the Maſter ſhall ve 
exempted from thac Puniſhment : And the Reaſon is, becauſe if the Slave dies not preſently, it is to be ſuppoſed, that the Maver 
had no Defign to ſlay him, and fo it was thought a ſufficient Puniſhment to loſe what his Slave had coſt him, and his abe 
which he might have had of him, which is meant, as Mr. LE CLEAN expounds them, by theſe Words, For the Sac ae fn 
7Myzey. 1 add, That upon a like Preſumption the Roman Law (when it took from Maſters the Power of Life and Death, leavin 
them only a Right to correct their Slaves with Moderation) diſtinguiſhed here, according to the Inſtrument which the Maſter en 
in killing the Slave. If it was a Whip or a Rod, it was ſuppoſed he only meant a legal Chaſtiſement. But if he ſtruck * 
with a Stick, Stone, or made uſe of any other hof ile Weapon, it was preſumed he had a Deſign to kill the Slave. See Cd, Lib. bs 
Tit. xiv. De emendat. Server, And Mr. NoopT, Ad Leg. Aquil. Ch vi. The other Law requires, That if a Matter = 
ſmitten the Eye of his Servant, that it periſhes, or his Tooth, he ſhall let him go free as a Satisfaction for that Loſs; which wit 


out doubt hath Place, when the Damage is more conſiderable, with greater Reaſon : See the ſame Commentator. Ur 
at Y 


CAP. III. Of the Maſter 


lazy Drongs from his Family, and leave them to 
their own beggarly Condition. Nor doth it ap- 
-ar, that he can tranſmit them to another Maſter, 
without their Conſent; they being really in the 
Capacity of perpetual Mercenaries, or Ilirelings, 
working for the Advantage of him that imploys* 
th-m, whilſt continuing in that State, but not at 
his diſpoſal, When obliged to leave it. Laſtly, if 
Perſons, in this limited Order of Servitude, com- 
mit any grievous Offence againſt the Members of 
inother Family, their Maſter cannot, even on this 
Account, proceed to take away their Life. Yet, 
leſt he ſhould engage himſelf in Quarrels, by de- 
fendling their Injuries and Crimes, he is allowed, 
or rather he is obliged to expel them his Houſe ; 
which is a kind of delivering them up to Puniſh- 
ment. Bur if they prove guilty of any heinous 
Practice againſt the Maſter himſelf, and his Fa- 
mily, he may then juſtly kill them; yet not by 
Virtue of his Sovereignty, but as Enemies, by the 
Light of War“. 
and according to theſe Meaſures, the Con- 
dition of Servants and the Power of Maſters are, 
for the moſt Part, 3 deſcribed in the Old Teſta- 
ment. 
V. The Convenience of diſcharging inferior 
ces and Labours, by the Hands of others“, 
being thus found out; in ſucceeding Times, 
when Wars grew frequent in the World, it paſſed, 
by D-grees, into a Cuſtom, to indulge Captives 
with Life and corporal Liberty, upon Condition 
that they ſhould yield perpetual Service to the 
Conquerors. Thus Diodorus Siculus © reports of 
the antient Egyptian King Se/otris, that he per- 
formed all his publick Works by the Help of 
Captives; fixing this Inſcription on the Temples 
which he built, None of the Natives have here im- 
played their Labour. Now theſe Slaves of War 
were of courſe treated with ſeverer pou gg 
being ſuppoſed ſtill to retain ſome Sparks of 
hoſtile Hatred. Beſides, an Act of Cruelty was 
1dged ſomewhat excuſable, when practiſed upon 
thoſe who had formerly made an open Attempt 
on the Life and Fortune of their preſent Maſter ; 
and the Licenſe in this Point improved fo far, 
that it was eſteemed a harmleſs Matter to Kill 
them, either in Violence of Paſſion, or upon 
committing any Offence . This Privilege being 
once introduced, was extended, though upon leſs 
Pretence, to the Children of the Vaſſals; and to 
their Slaves, if they happened themlelves to be 


2 Yet after another Mannner than the Old Germans, who killed their Slaves, as Tacitus (a 
b Hence Ariftotle (Polit. iii) calls a Servant, "0;y2u 
d Add. Grot. Lib. iii. Ch. vii. § 3. 


Sevi, but pure Heat of Paſſion. 
Ch. vi. p 52. Ed. Rhodom. 
De Cive, Ch, viii, F1. 


— — 


s Vid, Grot. Lib. iii. Ch. xiv. 


over his Servant. G13 


inferior Maſters, Yet, in ſome Commonwealths, 
it was quite taken off by publick Decrees, and in 
Vthers very much abridged and reſtrained. The 
primitive Inſtitution therefore of Servitude was 
not founded on War, but on voluntary Conſent ; 
though the Chance of War ſupplied Occaſion, 
not only to the increaling the Number of Slaves, 
but to the rendering their Condition more hard 
and grievous ® 
VI. Let us ſee how Mr. Hobbes * derives the 
Sovereignty of Maſters, and the Subjection of 
Servants, from his State of Mar. And, firſt, we 
muſt diſcard that fundamental Error of his, that 
from the Condition of Nature, which he calls a 
War of every Man upon every Man, there can 
reſult to any Perſon a Right of invading another, 
and of reducing him into Servitude upon gaining 
the Victory, Yet thus much 1s Senſe; that as, 
by the Right of War, an Enemy may fai:ly be 
killed 5; ſo the Conqueror may, if he plealcth, 
give him his Life, upon his Promiſe of perpetual 
Service, In which Contract and Compolition, 
the Good which the vanquiſhed receives, is the 
Security of his Lite, which, by the Right of War, 
might have been taken away; and the Good 
which he engages to bring to the Victor, is his 
Service and Obedience, and thoſe, as far as poſ- 
ſible, abſolute. For he that obligeth himſelf to 
perform the Commands of another, before he 
knows the Particulars, is bound, without any 
Limitation or Exception, to do all that the other 
Party ſhall enjoin. Though the Law of In- 
manity affords ſome Relief and Temper to this 
rigorous Juſtice ®, 

Farther, Mr, Hobbes rightly oblervcs, that not 
every Captive in War is thus ſuppoſed to cove» 
nant with the Conqueror, For ſome do not ob— 
tain an abſolute Grant of Lite, but a temporary 
Reprieve to ceaſe at the Conqueror*s Pleaſure; 
which was the Caſe of thoſe whom the Romans 
preſerved to adorn their Triumphs, and to enter- 
tain their Amphitheatres. Noris ſo much Truſt 
and Credit given to every Captive, as that his 
Maſter ſhould venture to leave him ſuch a De— 
gree of natural Liberty, as might enable him, were 
he ſo inclined, either to run away, to refuſe 
Working, or to attempt any Miſchict or Damage 
againſt the Family. Such a one, therefore, per- 
forms Service, not upon Account of mutual Faith 
and Contract, or by virtue of a moral Tye, but 
upon mere Force, like brute Creatures; being 


ys, Net out of D:i/ipline ard 
doch rf Av oi. © Lib. 4. 
© Add. Bœcler ad Grot. Lib. ii Ch. v. § 27, 
h Ubi ſupra, 5 2, 3, 4. 


' If thy Brother be <vaxen for, and ſells himſelf to thee, thou ſhalt not conflrain him to ſerve, as a Slave, but he forall 


be with thee, as an hired Servant, or a Sojourncr to the Year of Jubile, Lev. xxv. 39, 40. CuxvsiT Us, as Sr: 


ECA tells 


us, ſaid, That a Slave is a perpetual Servant. Scrwus, ut placet Chryſippo, perpetuus mercenarius ol. De Benef. Lib. iii. 


Ch. xxii. 


* That is to ſay, The Produce of their Labour, as our Author himſelf expreſſes it, in the Abridgment of 7he Duties of a Mow 


and Citizen, Lib. ii. Ch. iv. 
Exo. xxi. 21, Cc. Deut. xv. 17, 43. 53. Ce. 


3. And as appears by what he ſays a little lower, about the End of 5%. 


Sirac. xxiii. 25, c. 


See Bu:neqQuivs's Ey. iii. & CurisToP. RicnkERIus, de Moribus Orientalium. As to the Original of this Cuſtom, 


t1san Aſſertion of PLixy's, that he Lacedemonians invented Serwitude (Lib. vii. Ch. lvi ) which cannot be admitted, exc: 


in one of theſe two Senſes, 


Hexopotus 
*ocr thiy nor any other of the Grecians had then Slaves. 
* Hobbes does not ſp 


* F * ® ba o "Be. 

Nature, all War is juti between People in that Condition, 
Conicience knows, or 
is Priſoners, nor i 


either that they were the firſt in Greece who introduced this Practice, or that they made Slaves of their 
Countrymen the Grecians, as well as of the Barbarians, when taken in War. 


pt 


The former Senſe is favoured by that Plate of 


(Erato, towards the End) where ſpeaking of the Iſland Lonncs, its being ſeized by the Peliſgicut, he adde, Net- 


eas here of a ja/? War, nor indeed is it neceſſary, according to his Principles; for, as he deſcribes the $2:2e 
But if we reaſon upon better Principles, it is true, that he who in 
may eaſily know, that he has taken up Arms unjuſtly, cannot make uſe of the Right he has a quired over 
adeed improve any other Advantages he gains in ſuch a War. But it does not follow from hence, that the 


HF ent of a Priſoner towards the Conqueror, who ſpares his Life, is null, whenever the latter has not Juſtice on his Side, 


aus would be to carry the Ma'ter too far, 
wh 


41 N and tend to invalidate all "Treaties made between Eneinies. 
have ſaid upon Grotius, Lib. iii. Ch. vii. $6. Note 2. and Ch. xix. HII. Noe 1. 


We mult apply, here, 


ke pt 


614 
kept in Fetters, or under cloſe Confinement. The 
Obligation, therefore, of a Slave of War towards 
his Maſter, doth not ſpring from the bare ſaving? 
his Lite, nor deferring his Death; but is built on 
his Fxemption from Chains and Impriſonment. 
By this Act the Maſter expreſſeth ſo much Con- 
fidence in him, as to leave him poſſeſſed of cor- 
poral Liberty; by which means, if no moral 
Bonds and Engagements had paſſed between 
them, the State of War would ſtill continue; and 
the Slave might not only make his Eſcape, but 
mighit fairly lay his Preferver *, From all which 
it is clear, that there 1s a great Difference between 
thoſe Slaves who are ſccured in Priſons, Work— 
houſes, and the like, and thoſe who are tied by 
Covenant to their Maſter: The former ſerving 
not out of Duty, but to avoid Puniſhment z and, 
conſequently, not aCting againſt the Law of Na- 
ture, ſhould they either run off, or aſſault their 
Maſter's Life. For to hold a Perſon in Chains, 
or Durance, is a Sign, that we do not think him 
ſufficiently enſured to us by any Obligation, or 
moral Reſtraint, 

Yet that Aſſertion of Mr. Hobbes cannot paſs 
for Truth, that the Maſter hath altogether the ſame 
Rizht over the Slave, whom he thus keeps in Bonds, 
aud him «hom he holds only by Arlicles ; inaſmuch as 
his Right over both is ſupreme, For that kind of 
hoſtile Privilege, which the! Victor reſerves to 
himſelf over his Priſoner, is a different Thing 
from his proper Sovereignty : Since, by means of 
the former, the Captive may, at any Time, be de- 


Of defpotical Power, or the Authority Book VI 


are thus alienated or made over 
Right of governing them, as being jo; 4 
ſome Ule or Advantage. Every — with 
indeed, as Mr. Hobbes * remarks, ſay of his — 
ject, Hic mens eſt; This Man is my Pro Wy. 


Ka . . ert , 
it is in a quite different Senſe that we cal 4 Tubes 
ro 


but Only the 


our own, For by the former Expreſſion I me.” 
no more, than that I, and none elſe, have * 
I 10 


Right of governing ſuch a Perſon; yet  , 
be myſelf under ſome kind of Obligation to 8 to 


and not impowered to exerciſe that Right Ky, 
him, in an unlimited abſolute Manner * 
„ 


the other ſide, the Property I claim over a Thi 
implies a Right of uſing, ſpoiling, and Ry 
ing it, to procure my Advantage, or to ſatis Gs 
Pleaſure; ſo that what way ſoever J difpoſ / 
it, to ſay it was my own, ſhall be a ſufficient Fe 
cuſe. It muſt be confeſſed, that althovoh ml 
Law of Humanity doth, by no means, aflon wy 
to extinguiſh all Marks of primitive Equalit . 
a Slave, who, whatever he may have . 
deſigned, is now in a Condition of Peace * 
Kindneſs with us, ſo as to uſe him in the * 
Manner as a Beaſt or inanimate Cxcatuce * 
wards which we cannot ſtand under any E. 1 
ment; yet the barbarous Cruelty of many N. 
tions hath proceeded fo far, as to reckon their 
Slaves in the Number of their Goods and Por 
ſeſſions, and to treat them not in a Way of She. 
reignty, but of arbitrary Violence, calling then 
their own in the ſame Senſe, as their Cattle. A. 
mongſt theſe People, if a Maſter performed the 
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| 
prived of his Life, under Pretence of the State of leaſt Good towards his Vaſſal, he did it purely t 
War, from which he ſeems to be not yet perfectly for his own ſake, leſt he ſhould ſuffer by loſing \ 
exempted ; whereas the higheſt Degree of ſove- him; and the poor Wretch was pitied only upon / 
reign Rule or Dominion doth not directly include account of his Price ©, But all this is not enouzh t 
a Right over the Life of the Subject, except on a to prove what Mr. Hobbes affirms, that «bath. a. 
criminal Account, ever the Slave poſſeſſed before his entering en th; Y 
VII. But although Demixion, which is properly Condition, doth then fall to his Maſtcr : Which lo 
the Right of governing another's Perſon, when be admitted only in this qualified Senſe, That « = kc 
eſtahliſhed with the free Conſent of the Subject, much as the Slave was, before his Captivity, dl. = 25 
cannot regularly be transferred without his good 7o get by his Work, ſo much his + Maſter mas um = li 
Liking ; Men having uſually peculiar Reaſons why claim, and oblige him to make good. When aM 8 
they chooſe to ſubmit to this Perſon rather than voluntarily engageth in Servitude, he may inder 3h 
any beſides: Yet in thoſe kinds of Dominion deliver up his little Poſſeſſions, as well as him F {hr 
which are grounded upon Force, it hath been into his Maſter's Power. But there is no con W 1. 
ever judged allowable for the Sovereign to alienate Neceſſity of thus proceeding. And as for that 10. 
them by his own ſole Will and Act, Yet ſo long Perſons, who, in antient Times, fold themſcks 
as the Subjects enjoy any Remains of Liberty, we into Slavery, it is probable, that they retained 3 
cannot in Strictneſs ſay, that the Men themſelves only the Price given, but, likewiſe, their forme 111 
b | 4 Paſſa 
a Sec Locke's Treatiſe of civil Government, Ch. iii. F 2. b Ubi ſupra, 54. © Add. Dio. Chryſoſt. Orat. xv. D:% WE bio 
e, p. 241. Ed. Morell. mon. 
The Captive having deſerved to loſe his Life, as we ſuppoſe, it is no Injury to him to make him a Slave; and if he firds l 3] 
Slavery more unſupportable than Life is ſweet, he may procure his Death at any Time, by diſobeying his Mailer, But vi ne M 
once there is an Agreement between the Congueror and the Slave, by Virtue of which the former acquires a limited Power, = Purch: 
the Itter engages himſelf to a limited Obedience; the State of War and perfect Slavery immediately ceaſes : For a Man cat Was va 
give another more Right over his own Life than he has himſelf. Mr. LockE's ſecond "Treatiſe of Government, Ch. iv. \ 2 ccord 
the Original, | „ F 
Ihe Right of Micnatien does not here flow from Subjeion, as I have obſerved in the Abridgment cf the Dutirs « ® * ower 
rnd & Citizen, Lib. ii Ch. iv. $5. Note 1, Edit. 4 To which we may add what I have ſaid on the Subject of Purim de igne 


n dune, in my Notes upon Guo rius, Lib-i. Ch. iti. F 2. Note 4. Oncrous Engagements ſhould never be entended be 


their due Boun 's; and there is a great Difference between our ſubmitting to the Power of another, and our giving bim à d e del 
to alienate that Power. Force is fo far from making a Diſtind ion here, that it rather authorizes its Reſtriction. When be 


mit willingly to any one, as by doing ſo we expreſs a good Opinion of him, and promiſe ourſelves ſome Advantage by being 
der his Power, we would incline to grant him his own Conditions. But when we are forced, eſpecially by a declared Les 
we engage ourſelves as little as poſlible, both on account of our natural Reluctance, an] to avoid Inconveniences. | heren? 
is his Buſincſs, who forces us, to exact from us a very expreſs Conſent, with Reſpe& to whatever does not flow from the Muy 
of our Subjedion; unleſs Cuſtom gives Room to preſume this Conſent on our Part. 5 

In the Roman Law, a Runagate Slave is ſaid to rob himſelf. Ancilla fugitiva qucmadmodum ſui furtum fi core in 
ita partum quogue contrectando, furtivum facit. Digeſt. Lib. xlvii. Tit. ii. De Furtis, Leg. Ix. See, alſo, Cod.“ ib. vi. 
De Serv. figit. Leg. i. and Quindtiliam. Declam. vi. The poor Man, who by the Chance of War had been made 3 
and Slave, had Reaſon to ſay, Meipſum perdidi; I hawe loft myſelf. E 

+ 'This is by ſuppoſing a real Right ot Property over the Perſon of the Slave, ſuch as Cuſtom gives, even at preſent, u 
Countries where Slavery is not aboliſhed. But this is no Conſequence of the Nature of Slavery itſelf, by Vir tue of u hich te 
only acquires acquires a Right over the Actions of his Slave, and what he gains by his Labour. Therefore nothing Rincen" 


that the Gocds which may accrue to a Slave by Donation, Teſtament, or Inheritance, ſhould be properly 1.is own. . 
| (39 
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| 0 neil be broken by Labour, not Ly Want. 


CHAP. III. 


t leaſt, in the Manner of their Peculium; 
* "Jaw themſetves the Property and Manage- 
ment of them, though their Maſters had the chief Ad- 
vantage; or elſe, that they ſurrendered them up 
to their Children, or“ aged Parents, whom be- 
fore they were obliged to maintain, Tho' indeed 
the * Jewiſh Doctors held it unlawful for a Man 
0 ſell himſelf, except under danger of Starving. 
Amongſt the Romans, it was a known Trick with 


Sharpers, to ſuffer themſelves to be ſold, for the 


(ke of going Sharers in the Price: And for their 
Puziſhment they were condemned to real Servi- 
tude. The Cheat was this: Caius, ſuppoſe, pre- 
tended Seius to be his Slave, and, accordingly, of- 
fred him to Sale, though indeed a Freeman : 
Lens being, upon Bargain, to receive a good 
Part of the Gain, conſented to the Proceeding . 
Put the Man being once paſſed off to the Cu- 
ſtomer, and the Price delivered; a third Per- 
ſon was ſuborned to claim Seius in the Court as 
> Freeman, by preferring an Aion againſt the 
Purchaſer ; who (Caius being thus, in the mean 
time, ſlipt out of theWay) was thus doubly cheated 
of his Money, and of his Man * 3. 

if a Man be compelled to Servitude by the 
Right and Courſe of War, the Goods which are 
taken with him ſhall be the Victor's. But thoſe 
which are not taken with him ſhall be as if he 
were naturally dead: At leaſt till ſuch time as 
he recovers his Liberty. Thus, much 1s cer- 
tain, that what the Slave gets during his 
Servitude, he gets for his Maſter, For to whom 
any Perſon fully belongs, to him ſhall belong 
whatever that Perſon can procure or produce. 
And in this Senſe Mr. Hobbes ſays truly enough, 
that the Slave hath nothing which he can retain 
as his %won, in Prejudice to his Maſter's Title. 
Yer what his Maſter peculiarly aſſigns or al- 
lows him for Management or Uſe, he may 
keep and defend, againſt his Fellow-Servants ; 
as Victuals, Cloaths, Lodgings, Vails, and the 
like b. : 


' 2 We have an Inſtance of this Trick in Plautus, Perf. AF. iv. Sc. iv. & ix. 

e,. vii. 4 Theano ( Epiſl. iii. in Opuſe. Mytho!. &c. p. 746 ) makes it neceſſary to the juſt Uſe of Servants, that Thry be 
© Vid. Selden. de J. N. & Gent. ſec. Hebr. Lib. vi. Ch. vii. 

. s Vid. Lib. i. Tit. vi. Lib. i. & 2. De his qui ſui vel alien. jur. ſunt. & Lib. vii. Tit. vi. Lib. i. $.3. C. De Latin. 

10. Toll. h Plat. in Cat. M. i [bid. | 
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VIII. When the ſame Author © adds, that 3 
Slave cannot be injured, the Words are not fit 
to be received without many favourable Allow- 
ances, large Abatements, and Limitations. The 
Argument which he makes uſe of, the Slade Ha- 
ving ſubjeFed his Will to the ill of his Maſter, 
whatever the latter does, is done with the Mill of the 
former, and therefore can be no Injury to him; only 
proves thus much, that the Slave ought not to 
complain, whatever Work is enjoined him by his 
Matter, provided it lie within the Compaſs of 
his Strength, though never ſo contrary to his In- 
clination : No more than a Subject can pretend he 
is unjuſtly dealt with, when an abſolute Prince 
doth not manage things to his good Liking. That 
this Subjection of Will amounts to nothing more, 
we will elſewhere fully evince. In other Mat- 
ters, who will deny but that it is an Ityury to a 
Slave, to ſet him a Labour above his Ability; 
4 to beat him for not performing ſuch an im- 
poſſible Tafk ; or to deny him neceſſiry Food“? 
The Fews were ſo inhuman, as to think tnhem- 
ſelves not obliged to furniſh a Gentile Slave with 
Cloaths, or Victuals, though, at the ſame time, 
they exacted from him the hardeſt Scrvices, with 
all imaginable Cruelty . The Reaſon of this 
barbarous Rigour might probably be, becauſe 
they had themſclves ſuffered the like Treat- 
ment in Zgypt*. And as for that Command 
in Leviticus xxv. 43. prohibiting Severity, they 
confined it to Perſons of their own Nation. 
The Romans in their Cuſtoms and Laws, as to 
the Point of Food, expreſſed more Kindneſs s. 
It was a noted Saying of Cato's, that to quarrel 
with Servants about their Bellies, looks ſcanda- 
louſly mean. Yet, in other Reſpects, the Ro- 
man Maſters were remarkably unmerciful; As 
in ſelling their Slaves, when grown aged and 
unfit to Work; a Practice which Plutarch 
juſtly cenſures, upon this Argument, that 77 7s 
natural for Men to expreſs ſome kind of Clemency and 


| Beneficence, even to brute Creatures, which have un- 


> Pid. Plin. Lib. v. Epift. xvi. e 17 


red. v. 13, 


non. See SALMASIUs, De modo Uſurarum, p. 861, & ſegg. 


U 


Vid. Selden De J. N. & G. ic. Hebr. Lib. vi. Ch. vii. 


1 2 OY to require that they might be ſold to ſuch as would uſe them better: See Fitch, d. N41 
| 0 . 4 Fa I 3 
EY g. li. 


3. The Emperor Antoninus Pius commanded much the ſame Thing, in a Law above quoted, D;; 


. II the firſt Epiſtle of St. Clement, it is ſaid, That ſeveral Chriſtians ſold themſclves ſo to maintain other People, Ch. lv. a 
Feige which Mr. Schalting has not failed to quote in his Furiſp. Ante-Juſtin, p. 299. Sometimes a Son has been knovn to fell 
hiqaſeif, in order to redeem his Father from Slavery with the Purchaſe Money. The antient Lawyers ſuppoſe ſuch Cafes as com- 


lere are ſome Things to be correted. 1. Our Author maintains that the Buyer ſhould loſe his Slave; and yet he explains 
de Manner of becoming a Slave, according to the Roman Law, by ſuffering himſelf to be {o ſold. » 

purchaſed ? 2. The Author's Concluſion does not agree with his Premiſſes; he endeavours to ſhew how the Sale of a Freeman 
valid, and yet what he ſays ſh-ws that it was null. 3--The Truth is, ſuch a Sale 
according as it had, or had not, the Conditions required by the Reman Law, and which our Author ſeems not to have attend 4 
to. For it was neceſſary that he who let himſelf be ſold ſhould be above 1 wenty ; That he ſhovld be out of! athor 
Poser; That he ſhould be ſubject to no Patron; That he ſhould believe himſelf free, and, on the contrary, that the Buyer fh 
WW norant of it: and that he ſhould have received Part of the Price ſtipulated to be paid by him who feld him. If dne 9 

eſe Conditions, failed he might reclaim his Liberty. 4. When the Sale was null, by the Defect of any of theſe Conditions, if 
e Seller was diſcovered, and was ſolvent, the Buyer might loſe his Slave, but not his Money, for he might demand an Indem- 
cation for all that the Fraud had coſt him. We may find Proofs of all this in the Inter 5 | 
Pe ſof the IHitutes quoted above, Note 2. p. 611. and Digeſt. Lib. xl. 


*We ought always to remember, that they are human Creatures: Theano's Gree': is, "vx un qm T9 x R 
2 773 tv9:ew, eo ye d uma TH piu. To the Quotations of the Author, may be added what Petronizs ma 
mc, Servi homi nes funt, & ægu unum lactem biberunt, etiamſi illos malus 
enmentators have heaped up many Authorities. But the Jeaus believed, that 
es, except of their own Nation: See Selden de Fure Nat. & Gent. &c. Lib vi. Ch p. vii. 
bridgement of the Duties of a Man and Citizen, Lib. ii. Chap. iv. 5 5, ſays, That if we 
er manner, we ought not deſignedly, and without his Deſert, to put him into the Hands of ſuch 
anly. I will, alſo, add here, that there was a Law among the Greeks, which allowed Slaves, 


By whom then was the Slave 


was ſometimes valid, ſometimes invalid, 


is Father's 
2uld 


any one of 


pieters of the Poman Law, in the Paſ. 


6 

ci, anrs. & T6 
kes Y/imulcbion ſay, 
fetus etpraſſtrit, Chap. l:xi. upon which the 
they were not abliged to uſe any Kindneſs to 
burt er, Our Author in his 
or alienate a Slave in any 
as will uſe him inhu- 
when they were uſed hardly 
Ait. Pollux. 
2%. Z. V. 1 Tit. vi. 
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dergone Labours for their Advantage *. On the 
whole, Aristotle's Reaſoning will ever hold good; 
e owe, ſays he, ſome Friendſhip even to a Slave, 
not as he ſtunds in that Relation, but on the account 
of his being a Man : Since there is a common Right, 
which each Perſon may claim in regard to every other 
Perſon, with whom he is capable of partaking in 
Laws, cr Covenant b. | 

As the other Rights of Fathers of Families 
have been moderated and reſtrained by national 


Of deſpotical Power, or the Authority Book vf 


altogether conſonant to the Law o 
caſe the Father can, by ſufficient Tokens be &: 
covered. For, ſays he, ſince we oh gp 
** ſerve, even in ſome brute Creatures, that 4 
“ Sire, as well as the Dam, expreſſeth 4 Car = 
„ the Young; we may hence infer, that ar 
* have an equal Intereſt in their common I; 2 
* and, therefore, if the municipal Lays 8 
„ lent in this Point, the Father's Claim 1 4 
* good as the Mother's .““ But we do . 


Conſtitutions; ſo it hath happened to this Au- this Argument of any Force; having * a think 
thority over the Slaves, which, in different ved, that the original Right over the Child En 
Countries, we find more or leſs reſtrained. But the Mother; and only transferred to the Father . 
where it remains abſolute and unlimited, we cording to the Tenor of the matrimonial nag 


mult ſuppoſe it not to have been thus appointed 
by civil Ordinances, but to have been paſſed by, 


Co 
As for the other Difficulty ; ſince in * 


dition of perfect Slavery, not only the Work; 


and left it as formerly ſtood, before the Erection but the Perſons belong to the Maſter, the; 
of Commonwealths. Yet it is obſervable, that Children will, likewiſe, fall under his Domini 
the Laws of ſome States encourage the Cru- as every Thing elſe which they produce . Now 
city of Maſters, and impoſe greater Hardſhips why the Maid's Maſter ſhould have 3 better 


on the Slaves, than the Law ot Nature permits, 
under the moſt abſolute Command. We have a 
famous Inſtance of this in the Roman Cuſtom, 
of dragging the whole Family to Puniſhment, 
when the Maſter happened to be killed : Which 
Caſſius in Tacitus © endeavours to defend, by 
Arguments drawn from Uſe and Convenience. 
The Emperor Adrian, in ſome Meaſure, leſſened 
this Severity, by decreeing, That upon ſuch a 
I\iisfortune, not all the Slaves ſhould be arraigned 
for Murder, but thoſe only who were ſo near 
in the Houſe, as to be able to hear and apprehend 
the Miſchief “. 

IX. About the Off-/pring of Slaves there are 


Title in the Caſe, than the May's, there aro 
ſeveral Reaſons to be given. As, firſt, eng. 
dering the Life and Familiarity of Slaves. 4, 
point out the true Father, might prove a Matter 
of Difficulty ® Again, the Mother is, on :c. 
count of her Burthen, rendered, for ſome Time 
unfit to perform her uſual Work; and, corſ.. 
quently, brings a Loſs and Prejudice to her Nj. 
ſter, which ought thus to be repaired. To which 
we may add the common Maxim, that Tier 
Planted belong to the Proprietor of the Soil, I 
the Maſter himſelf have Iſſue by his Female 
Slave, the Condition of it ſhall be ſuch, as either 
his Pleaſure, or the Laws of the Country ſhall 


f Nature, in 


two Points of Enquiry, Whether it necetlarily determine. And by them, likewiſe, Judgment is : 
follows the Mother? And whether it aſſumes to be paſſed on a Child, which was conceived 
the ſame Condition of Servitude ? As to the for- by the Mother, whilſt in a State of Sci, 15 
mer Queſtion, it is a Rule in the Roman Laws, but born after ſhe had obtained her Freedom; 
which holds of Slaves, as well as of Beaſts, that or vice verd. Though Humanity ever inclines iv 
Partus ſequitur ventrem", the Birth goes along with to the favourable Side, and 3 declares for the 4 
the Bearer. This Grotius © judgeth not to be Child's Liberty *. - 
thr 
Plaut. (Menxchm.) V you are d:/irous of keeping a Slave ſecurely, you muſt tie him to you with large Commms. Ya maytefh Du 
i down a Fellows Noſe to a full Table. Juvenal (Sat. xiv. ver, 125.) cenſures the Miter, that _- 
an 
Scrworum vcutres modio caſti at iniquo, With ſcanty Meaſure ſhrinks his Servants Guts. oy 
Tt was a commendable Decree of Claudius, which Suctcnivs mentions (Ch. xxv.) When certain Perſons had expoſed thiir ſich; an! , - 
crazy Slcwves, in the Iſland of {Eiculapius, being weory of providing for their Cure; he ordered all thoſe who had bern thus f . 0 
to be diclarcd free, and not to return to their eld Maſters, if they happened to rect wer; at the Same time Enacting, that ſuch Tara * Ja 
ie rather to Kill their Slaves, than thus to diſteſe of them, ſhould he held guilty of Murder. We meet with the ſame Accoutt n 3 
Lion, Caſſius, Lib. Ix. » Ethick. ad Nicom. viii. 13. Aud. Oeconom. Lib. i. Ch. v. Senec. De Ira, Lib. iii. Cn n, 3 
De Clement. Lib. i. Ch. xviii. & Exit. xlvii. Arrian. Epictet. Lib. i. Ch. xiii. © Ann. xiv. Ch. xlv. 4 In Spartian. £5. ** 
Lib. xxix. Tit. v. D. de Senatuſconſulto Silaniano. Corf. 1 Sam. xxvi. 16. But this Paſſage has no relation to the Rigour fie 10 
antient Roman Law. The Caſe was very different, for the Servants of Saul, whom David declares to have all deſervc Dial, - "9 
were all guilty ; ſince, inſtead of guarding their King, they had fallen aſleep. The Scy/hians put cut the Eyes of their S, very 
as we are told by Hercdetus, Mipom. in the Beginning. eLib. ii. Ch. v. F 29. f Vid. Edict. Reg. Theodoric. G. 7 
Ixvii. s Add. Grat ad Excd, xxi. 4. where he ſhews, that the Marriages of Slaves were diſannulled at the Pleaſure of the: 1 
Mallers. Xenophor ( Occonom. ) laying it down for one Rule, that Servants ſhould not wed without their Maſter's Cotta, gg 
gives this Reaſon for it; becauſe As thoſe able are Gcod, di by this means grow more Leving and Faithful, ſo theſe who art bu Pay 
improve in Knawery. h Vid Plaut. Caſin. i Plato thus diſpoſeth of Servile Iſſue (LL. Lib. xi. p. 975. A.) A , f. n 
male Slawe leur a Child to another Slave, er to a proper Freeman, or to one that hath been ſet at Liberty, the Child ſhall elt 1 which 
her Maſter. Jf a Maſter, or a Miſtreſs, be convicted of having a Child ly their proper Slave, the Father and the Child jou," 2 
the former Cafe, be driven to another Country by the Waman ; in the latter Caſe, the Mother and the Child ſpall be baniſhed ty tt ch i 
M. giflrates. 44 
— — ell th; 
* u Killed 
partum Ancille Matris ſequi conditionem, nec Hatum Patris in hac ſpecie conſiderari, explorati juris eft, Cod. Lib. iii. Tit * Ws Others 
De Rei wendicatione, Leg. vii. See, alſo, Lib. vii, Tit. xvi. De liberali caud, Leg, xlii. And about Beaſts, what is ſaid Mr e 


Lib. iv. Ch. vii. F 4. EM 


2 Sce above in Book iv. Ch. vii. F 5. | * bincn 

i he Roman Law agrees here with the Laws of Humanity; for it requires, that the Child be Free, if the Mother be 10 F W this he 
it is born, though ſhe conceived it, when ſhe was a Slave; and, on. the contrary, if ſhe were Free, when ſhe dance full u 
Child was Free, though the Mother was a Slave, when it was born; it AN unreaſonable, that the Child (as Just! at's ect the 
ſhould ſuffer the Misfortune which happened to the Mother, while it was in her Womb. Sfficit autem liberam fuiſſe " .- Fl 0 
tempore, quo naſcitur, licet ancilla conceperit. Et & contrario, fi libera conceperit, deinde ancilla fata pariat, 2 * 185 _ ny 
noſeitur, liberum naſci : quia non debet calamitas Matris ci nocere, qui in ventre et. Nay more, tho' the Mother owe —_ become 
at the time of Conception, if ſhe was made free while ſhe was made big, and again became a Slave, the C hild muſt | ea " bi have pl; 
Free. Ex his illud quæſitum eſt, fi ancilla pregnans manumiſſa fit, deinde anciila poſtea fucta peperit, liberum, an /c * 1 * | be ame 
Et Martianus probat, liberum naſci : ſufficit enim ei, qui in utero eſt, liberam Matrem vel medio tempere bal uiſſe, ut liber 4, ; this kin 
Qued & woaum . Inſtitut, Lib. i. Tit. iv. De Ingenuis. ons 
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It is eaſy to ſhew, that the Maſter doth no 
T»jury to his Slave's Oit-ſpring, ' by dooming 
it to the ſame Subjection. F or, ſince the Mother 
hata nothing of her * own, it 15 impoſſible ſhe 
Mould maintain the Child, but with her Ma- 
er's Goods. And in as much as the Maſter is 
obliged to furniſh ſuch an Infant with Food, 
and other Neceſſaries, long before he is capa- 
ble of making any Requital for his Labour; 
and ſince, when he firſt begins to Work, his 
Pains are ſcarce equivalent to his daily 3 Main- 
tenance, he cannot eſcape Servitude, unleſs by 
the Maſter's particular Diſpenſation. And this 
Reaſon will hold, not only whilſt he is ſuppoſed 
to continue, as it were, in the Maſter's Debt, 
but ever after; becauſe the Condition, on which 
the Maſter firſt undertook to keep him, was, 
that he ſhould perform perpetual Service; and 
to this Condition he is preſumed to have yielded 
a tacit Conſent ; eſpecially if it be conſidered, 
that his very + Birth is owing to his Maſter's 
Favour ; who, by the Right of War, might 
have put his Parents to Death. And as tor 
that natural Freedom, with which all Men are 
in common inveſted, it then only takes place, 
when no Act or Agreement of ourſelves, or 
others, hath rendered us obnoxious to a State of 
Infcriority. 

And thus we ſeem to have clearly ſtated the 
Caſe of Children born to perfect Slaves, ſuch 
as were Captives in War, and thence reduced to 


2 Comp Boecler. ad Grot. Lib. ii Ch. v. f 29. 


Lucan. Phar/. Lib. iii. ver. 152. 


Non tibi, ſed domino gravis oft, gue ſervit ege/las. 
Aal. Grot. Lib. ii. Ch. v. F 27. 
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this Condition. As for thoſe of the other 
Kind, who engage themſelves in Servitude by 
their own free Motion, if there be no expreſs 
Law or Covenant to the contrary, Equity and 
common Favour incline to this Reſolution con- 
cerning them, that the Food of their future 
Iſſue is contained, or implied, in their own 
Maintenance, which their Maſter owes them 
as a 5 juſt Debt; and, conſequently, their 
Children are not involved in a neceſſity of 
Slavery *. 

X. Let us, in the next place, examine what 
Inconveniences really attends a State of Ser- 
vitude, which, in the Opinion of moſt Peo- 
ple, paſſeth for the greateſt Miſery incident to 
Mankind, and ſuch, as one ought rather to die 
than endure *. The full Sum and Notion then 
of perſonal Servitude amounts to this; that a 
Man, for the ſake of Food, and the other Ne- 
ceſſaries of Life, ſhall lie under an Obligation 
to perpetual Labour; which, if taken in its 
true natural Extent, extracted from the barba- 
rous Cruelty of ſome Maſters, and the unrea- 
ſonable Rigour of ſome Laws, doth not imply 
any extravagant Degree of Hardſhip and Seve- 
rity. For that perpetual Obligation is well re- 
"rig by a perpetual Certainty of Maintenance, 
or which thoſe who work by the Hire, are 
often at a Loſs, either through want of Buſi- 
neſs, or wilful Idleneſs *, Some have thought, 
and not altogether without Reaſon, that the 


b Roſar, Perſic Sadi. Ch. i. I/ is better to fit down feeding on one's own 
Bread, than to ſtand waiting at anthers Table in a golden Girdle, 


Vid. Arrian. Epictet. Lib. iii. Ch. xxvi. p. 257. 


Want in a Slave turns to the Maſter's Loſs. 


' Mr. Buppevs (in his Philgſ. Pract. Part ii. Ch. iv. f 12. $5. and Ch. v. $6.4 12.) and after him ſome other German 


Authors, affirm, That this is unjuſt, and that the Children that are ſo born, are obliged only to acknowledge him their Mo- 
ther's Maſter, I ſhall leave it to the Reader to examine whether the Reaſons of that able Profeſſor are ſtrong enough to over- 
throw GroT1vs's, and our Aathor's ; eſpecially as this Jaſt has laid them down with a Temper in his Abridgment of the 
Daties of a Man and Citizen, Lib. ii. Ch. iv. $6. where he ſays, Ii is evident, that, theſe Children of a Slave being reduced to 
Servitude by their unhappy Birth, their Maſter can have no Reaſon to uſe them worſe, than perpetual Mercenary Serwants, I ſay the 
ſame thing, with regard to Mr. Carmichael, Profeſſor at Glaſcoau in Scetland. It may not be amiſs for the Reader to examine 
what he has advanced againſt our Author, in his Notes on the Abridgment of The Duties of a Man and a Citizen, Lib. ii. 
Ch. iv. $6. I ſhall make ſome Remarks upon what he ſays in the following Notes. 

z As this is a Conſequen@ of the Mother's Perſon belonging to the Maſter ; and it is upon this Right of Property eſtabliſhed 
by Cuſtom, That our Author here founds the firſt Reaſon of Eis Opinion: Mr. CaRMIiCHAEU (ubi ſupra) ſays, That it is 
abſurd that ene Man ſhould have over another any Right of Property, ftrictly ſo called, much leſs ver Children. To this I anſwer, 
Ves; if we underitand by the Right of Property, The Power of conſuming or waſting his Subſtance, without any Reaſon but his 
own Pleaſure, But, by reſtraining it, as our Author has done above, 5 7, there is no Abſurdity in maintaining, That a Maſtcr 
may (allowing for Cuſtom, and the expreſs or tacit Agreement which may interfere) acquire, with the Perſon of his Slave, 


whatever is born of her; juſt as he does a Right to the Produce of her Labour, and all the Goods which ſhe may acquire 
otherwiſe. The Soul (adds Mr. Carmichael) which is the moſt noble Part of Man, is not infuſed by the Father and Mother ; it is 
ther, fore juſt it ſhould draw after it the leſi noble Part. I own, I cannot ſee the Force of this Argument, or, if it has any, it is 
very remote from the Subject. 


= * Mr. Carmichael denies the Conſequence : For (ſays he) a Man, however weak the Faculties of his Mind and Body are, may, 
= 7 much loſs Time, than that of his whole Life, gain en2ugh to diſcharge this Debt. He may find ſome other Perſon willing to take 

fen him the Education of the Child born of the Slawe, ar to reimburſe the Maſter the Expences he has been at, &c. But theſe 
die uncommon Caſes, and it is ſufficient that what our Author ſu poſes, uſually happens ; to ſhew that there is nothing unjuſt in 
die exprels or tacit Agreement, by which the Mother-Slave has Freed the Children ſhe ſhall bear, to the ſame Servitude into 
which ſhe is fallen. Now the Maſter's Right depends diredly and immediately upon this Agreement, which is a Point has 
I 5 _ _ L to. Add here what I have ſaid, on the Abridgment of The Duties of a Man and a Citizen, Lib. ii. 
| iv. 66. Note 2. 


+ The Conſequence (ſays Mr. Carmichael) is null: But he does not tell why. Befides (adds he) 


the Suppaſition is falſe, that 


Ea others are made between Enemies, inde 
: Ir. Carmichadcd, after all this, ſtarts an Objection a 


= D 
4 


. , 5 FR . 2 2 
base who are taken in a juſt War, eſpecialy the Women in queſtion, 


killed <vithout Puniſtment, (as Grotius ſhews, Lib. iii. 


Woes) ſuppoſe an Exerciſe of a Right in the 


may be LAWFULLY killed. But it is ſufficient they may be 


Ch. iv.) to make the Convention, which takes place here, valid ; juſt as 
pendently of the Juſtice of the War in which they are engaged. See above 9 6. Not. 1. 
gainſt himſelf ; That divers Laws [among which are th 


0 Foe Maſters ever the Children born of a Slave. Ihe Anſwer he gives, to remove thi 
11 CUI, is, I hat h was a fimple Toleration, juſt ſuch as Gov allaaued in s 4 Caſes of Polygamy and Fro av But, anbackily 
aas eply is as ſubject to Diſpute as the Objection it would ſolve. See Chap . 
1-11 we ſay of the Goſpel, which ſo frequently recommends the Submiſſion 
Nett the Yoke, without ever diilinguiſhing the Manner in which they fell into Slav 
| f do not ſee upon what Account this is laid down for a Rule here. 
geilingh ſubjefted their Children to the ſame Condition, unleſs C 
becone fo: The Matter, on the other Hand, does not neceſſa 
W have placed themſelves for ever in his Service, 
become his Slaves for Life, 
Jie kind of Sale, an 


zſe that Go o gave to 


ter 1. of this Book, & 24. Not. 3 p. 583. And what 
of Slaves to their Maſters, and ſorbids them to ſhake 
ery ? 


As theſe Kinds of Slaves cannot be ſuppoſed to have 


uſtom has eſtabliſhed this with regard to all Slaves, however they 
rily oblige himſelf to maintain the Children of ſuch Slaves, as 
by a Contract entirely free. So that if he refuſeth to do this, unleſs the Children 


and the Father and Mother have no Means to preſerve them; then the Law of N. 
4 the Children have no Reaſon to complain of their Lot, : e eee, e 


aon which the Laws of Equity and Humanity require. 


while the Maſter uſes his Right with that Mode- 
4 K Prohibi- 


— _— — —_© 


— 
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Prohibition of Slavery among Chriſtians hath 
chiefly occaſioned: that Flood of thieving Va- 
grants, and ſturdy Beggars, which is uſual- 
ly complained of. Though there are States 
which have, in a great meaſure, put a ſtop to 
this Nuiſance, by erecting publick Workhouſes, 
and compelling lazy Raſcals to a Life of Honeſty 
and Induſtry “. 


Mr. Hobbes, in his Book De Cive , ſtating 


the Difference between Liberty and Servitude, 


exp 
ce 


cc 
cc 
ce 
cc 
cc 
cc 
cc 
cc 


«c 


cc 


reſſeth himſelf to this Purpoſe : “ Liberty is 
nothing elſe but the Abſence of all Impedi- 
ments of Motion. Thoſe Impediments may 
be cither natural and external, or moral and 
arbitrary. With regard to the former Kind, 
Things are faid to be more or leſs free, as 
they have more or leſs Space to move in; as a 
Man in a wide Priſon is more at liberty, 
than another under cloſe Conſinement. And 
thus a Perſon may be free to proceed one 
Way, and not f7e2 to proceed another; as 
when a Traveller is hindered, by Hedges and 
Mounds, from going out of the Road in- 
to the Corn- fields or Vineyards. This Spe- 
cies of Liberty may be termed phyfical or cor- 
poral ; in which Senſe all Servants and Sub- 


« jects are free, who do not ſuffer Bonds or Im- 


cc 
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cc 
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* Aad. Bodin. De Retub. Lib. i. Ch. v. Buſbeq. Epift. iii. p. 118. 8 i 
In Terence (Eunuch, Act iii. Scen. ii. ver. 33) a Gueſs is made from the Slave, that his Maſter 3 
But on the other Side, as Javenal obſerves (Sat. v. ver. 66) 


Difference in Maſters. 
poor and miſerable. 


priſonment. Moral Impediments do not ab- 
ſolutely hinder Motion, but by Accident; 
that is, by our intervening Choice, whillt 
we judge it better for us to abſtain from ſuch 
a Motion, than to perform it. Thus a Paſ- 
ſenger in a Ship is not reſtrained from throw- 
ing himſelf headlong into the Sea ; yet, if 
he be in his Senſes, he will think a ſafe Cab- 
bin preferable to a Leap amongſt the Waves. 
In like manner, whatever Penaltics are de- 
nounced againſt any Action, a Man that 
fears not the Danger, {ticks not to break 
the Command. And this is that intrinſick 
Liberty of the Vill, inſeparable from it, 
which Slaves, no leſs than all other Kind of 
Subjects, enjoy. We mult ſearch therefore 
elſewhere to diſcover a Difference. And, 
firſt, although ſcarce any Maſter is ſo ſevere, 
as to hinder his Servants from doing thoſe 
Things which are neceſſary for the Preſerva- 
tion of his Life and Health, which are the 
chief Objects and Purſuits of human Care; 
yct Freemen are, for the moſt Part, allowed 
to provide for themſelves in theſe Reſpects, 
with more Plenty and more Eaſe, than Per- 
ſons of that low precarious Condition, whoſe 
Conſtitution often ſuffers by their hard Fare, 


Maxima que que domus ſervis eft plena ſuperbis ; 


Of deſpotical Power, or the Authority Book V1 


and unreaſonable Labour. Again 1 

« men in this ſhew their 9 0 
tage above Slaves, that they are ads ay 
„ to the more honourable Offices in . 
« lics and Commonwealths; and that = 
poſſeſs Superfluitics in a far larger M 
* Both which Privileges are wonderfully 
* ſing to Men of lofty Spirits and Def. _— 
„For the Trouble of Buſineſs is ſoftened 2 
„ ſweetened by the Honour and Credit * 
* Employment ; and to ſwim in Affluence y: 
„ ever eſteemed a moſt valuable Happineſ,. : 
cc well, becauſe we feem by this means ws 
* well provided for, againſt all future ac; 
& dents and Occaſions ; as becauſe our Lif, 
* will thus paſs the more ſmoothly, and ſe 
e ſhall have larger Ability of doing Kindneſf ; 
* and gaining a numerous Party by our — 
% factions.” But the main Diſtinction of al 
is this, that free Subjects are only engaged to 
obey the ſupreme Power, and the general 
Laws of the State, and fearing To Puniſhment, 
but what is by them particularly denounced, 
in all other Things they follow their own Fare 
with full Delight and Satisfaction. But Sly 
are obnoxious to the private Commands, and tg 
the coercive Power of their Fellow: ſubſect, ad 
are compelled to bear his Humour, though the 
moſt froward or imperious ; which is th 
greateſt Hardſhip, by reaſon of their ger 
Abode, and frequent Intercourſe with ther 
Maſter. And, to render their Bondage (i 
more grievous, the publick Laws ſcldom afford 
them Relief againſt their Maſter, unless in 
Caſcs of moſt barbarous Severity and Cruch. 
The more ſoft and gentle a Man's Nature 1s, 
the more muſt he be afflicted under theſe un- 
eaſy Circumſtances © We may add, that the 
Yoke of Servitude is much the more galling on 
account of human Pride; which encourag: 
every Man to think himſelf worthy of Com- 
mand; and thus when the Slave eſteems himſclt 
altogether as fit, if not fitter, to bear Rule thn 
his Maſter, he fancies that Fortune hath dore 
him a mighty Injury, and defires on any Terms 
to change his Condition ©. 

XI. A Slave may obtain Freedom feveri 
Ways: As firſt, if his Maſter formally rele: 
him; for what Right the Slave before tral: 
ferred on his Maſter, the Maſter may reſtot 
to him again. Though it be cuſtomary, n 
many States, that the Slave, thus releaſed, ſhil 
ſill yield ſome kind of Duty and 3 Reverencet) 
his Maſter ©. In caſe the Maſter owned a &. 


b Ch. ix. C ix. 


they 


eaſure. 


© Yet there is 2 8 


Great Families are plagu'd with haughty Slaves. 


© In Xenophon (Cyropad. Lib. viii.) Chryſantas ſeems to eſtabliſh ſome ſuch kind of Difference. In the ſame mann”, ſays 
a@s wwe think it reaſonable to be obeyed by theſe under our Command, let us yield a ready Obedience where it is our Duty. Titi 


ſhould be this Difference between Subjedts (as we are) and Slaves, that whereas theſe are compelled to 
ve ought to perform our Dewo'rs with Readineſs and willing Compliance. 


Lex Wiſigoth, Lib v. Tit. vi. Ch. xvii, & xxi. 


their Labour and Sdla, 
Add Dion. Chry ſoſt. Orat. xiv. De Servitut, 


— 


1 There are ſome who affirm, that Slavery is rot quite aboliſhed among Chriſtians. Mr. Tnomas1vs ſays, he has proves 


in his publick Lectures on the Inſtitutes (Not. in Huber. de Fur? Civitatis, p. 396.) and he publiſhed, in 1701, a Diſcourle, 4 


Hominibus propriis Germanorum, 
Servitude hath been different from the Cuſtoms of the Romans. 


preprii in Tom. ii. of his Comment. and Of uſcula. | „ * ran 
lt is a Saying of TuLLY (De Orator. Lib. ii. Ch. vi.] Mobi liber ec non videtur, qui non aliquands nibil agit. I a 


upon him as properly Free, «cho hath not ſometimes the Privilege 


tain Services, and, in ſome Caſes, they had a Right to ſucceed to the Goods which theſe Freed-men left at their ; 
Digeſt. De operis Libertorum, Lib, xxxviii. Tit. i. & Zzflitut, Lib. iii. Tit. vill, De ſucceſſ. Libertor. 


3 Among the Remar:s the Rights of Patrons extended much 


of doing nothing. 
ar 


which proves it in reſpe& to Germany, where he affirms, nevertheleſs, that the Manne! 


Mr. HERTrius has a Diſcourſe, alſo, upon theſe H 


ther; for they might exat, of their Freed-men, certain © 
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CAP. III. of the Maſter over his Servant. 619 


rior, he cannot, otherwiſe, beſtow Liberty, when a Slave may be releaſed, upon the Uncer- 
5 1 in a Way conſiſtent with the Rights of that tainty of a ſucceeding Poſſeſſor, is, if his Maſter 
Superior, and with the publick Laws. Secondly, die, either in a natural or civil Senſe, without 
” his Maſter renounce and diſcard him : Which, an Heir. For the Goods of ſuch a Man are 
in Commonwealths, 1s reckoned a kind of Pu- adjudged derelict, and paſs to the firſt Scizer; 
niſhment; and differs not from Manumiſſion or yet his Slave cannot be forced into a new Service 
formal Conferring of Liberty, in the Effect, but by the ſame Claim. Things may be laid hold 
only in the Manner and Deſign. In both Caſes on by any + Man, if no other hath already a 
the Malter reſigns his Right; but in the former, Right over them ; but Perſons cannot be chal- 
by way of Reward ; in the latter, by way of lenged by any other Title, than what ariſeth 
Puniſhment : For that it is a real Grievance and from their own Conſent, or from ſome antece- 
Affliction to loſe a wealthy and convenient dent Deed, in which they are concerned. And, 
Maſter, even free Servants are often ſenſible. therefore, that Right being now extinct, which 


whether alone, or together with his Maſter, his tural Liberty returns : And this, although the 
new Servitude extinguiſheth his old. But if the Diſpoſition of the Perſon ſhould make it more 
Maſter be only made a Captive, the Slave falls proper for him to continue in Servitude ; for 
into the ſame State and Condition as he would the Fitneſs of a Man's Temper, or Inclination, 
do, were his Maſter naturally * dead, at leaſt can, by no Means, give another a Right of drag- 
till ſuch Time as the Maſter be reſtored to Li- ging him into Bondage, nor is it always law- 
berty. Fourthly, a Slave may be releaſed upon ful for me to force a Perſon upon that which is 
the Uncertainty of a ſucceeding Poſſeſſor *; as really for his Intereſt and Advantage. Fifthly, 
ſuppoſe his Maſter dies without making over his When a Slave, not by way of Puniſhment 5 or 
Right to any other; becauſe then he is under on account of any preceding Offence, is thrown 
no Engagement of performing Service. For into Irons, or, otherwiſe, deprived of corporal 
no Man is ſuppoſed to ſtand obliged, unleſs he Liberty, he is, by this Act, releaſed from his 
can know the Perſon to whom the Debt is to be former Obligation by Compact ; for his Maſter 
paid. But whether a Man, thus releaſed, can is ſuppoſed to take off his moral Bonds, by 
claim the Privilege of a free Subject in a Com- thus impoſing natural. It is inconſiſtent with 
monwealth, is a Queſtion that the particular Covenant, not to believe the Party covenant- 
Laws and Cuſtoms muſt determine. Some tell ing, and that Faith cannot be violated, which 
us, that, amongſt the Turks, the Act of ſetting a was not given. And hence a Slave under this 
Slave at Liberty will hold good only againſt his Treatment may, if Opportunity favour him, 
old Maſter, but that any other Perſon may a- without incurring the leaſt Guilt, make his Eſ- 
gain compel him into Service, Another Caſe cape. 


Vid. Grot. Lib. ii. Ch. ix. 5 f: 
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It was upon this Account, that, among the Remarns, where a Maſter could ſet his Slaves at Liberty againſt their Will, 
many of them were troubled at it, Cu As (ia Tit. De werbo, Oblig. Leg. Ixii. Tome i. p. 1238. Edit. Fabrot.) proves this, 
by ſome Verſes of an antient Comedy falſly aſcribed to Plautus, in which a Slave is introduced as ſpeaking thus: Nobis gquotidie 
nahe, ratal:s, debacchationes, ancil/arum feriæ; propter hoc quidam nec manumitti vnlunt. We have every Day Weddings, 
Birth days, Feftivals, Drinking bouts; in ſhort, we lead ſo merry a Life, that ſome of us have lok all Taſte for Liberty. 

: Sce Grotiut, Lib. iii. Ch. ix. F 11. 

According to the Roman Law, ſuch a Slave remained always in his ſervile Condition; ſo that it frequently happened, 
there hy ere Slaves who had no Maſters, See ULy1ay, Tit. i. $ 19, with Mr. Schulting's Notes, in his Juriſpr. Ante-Fuſtin, 

* The Romon Law has, nevertheleſs, carried the Fate of Slaves ſo far, upon this Principle, That it regarded them as huge, 
2 as Perſons, Sce Dicks r. Lib. xli. Tit. vii. Pro derelicto, Leg. alt. and Lib. xlv. Tit. iii. De flipulutian. Servor, 

eg. XXxXvi. 

5 We muſt take great Notice of this Reſlriction, for it may ſerve to rectify Mr. HonnEs's Notions, eſpecially if he were 
of that Opinion, which another Author of that Nation charges him with, Richard Cumberland, De Legi us Naturæ, Ch. ix. 
9 4 See what has been ſaid above, Lib. iii. Ch. vi. 99. and Ch, vii. 5 5. Our Author has borrowed all this Paragraph 
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Thirdly, in caſe a Slave be made a Captive, the Victor by War obtained over his Slave, na- 
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B O O K VII. 


CHAP. I. 


T 


1. Introduction. 
11. Man naturally loves himfelf more than Com- 


pany. 1 : . 

111. Yet the Love of Company does not immediately 
infer the Love of civil Society. 

iv. Many Vices in Man prejudicial to civil 


Of the Cauſes and Motives inducing Men to eſtabliſh civil Societies, 


vii. The true Origin of civil Government. 

VIII. The bare Reverence of the Law of Naty 
not ſufficient to ſecure the Peace of Mar 
kind : : 

ix. Nor the ſole Force of Arbitrators , or of c. 


Venants. 


Union. x. Difference in Opinion greatly prejudicial 2 the 
v. Whether civil States aroſe in the World by na- Peace of the World. 
tural Conſequence. x1, Men need a much more ſevere Reſtraint, th 


vi. Whether Indulgence was the Cauſe of civil 
Eſtabliſhments. | 


mary Societies *, we come now to treat 
of a Commonwealth *, which is the 
laſt and moſt perfect Form of Society, and 
that whereby the beſt Proviſion is made for 
the Safety of Mankind, ſince their Increaſe. 
What induced Men to quit their primitive Way 
of living, in ſeparate Families, will be evident, 
upon our Enquiry into the Nature of civil 
Society, and the Diſpoſition of thoſe who 
compoſe it. For the better Illuſtration of 
which, it will be of great Uſe to examine the Ac- 
counts that are commonly given of this Matter: 
II. And here the Generality have recourſe to 
the peculiar Frame of human Nature, by 
which Man is ſuppoſed to be ſo ſtrongly in- 
clined to a civil State, that he would neither 
be willing nor able to live without it. This 
they confirm by Arguments drawn chiefly from 
the Miſeries of a ſeparate Life; the weariſome 
Condition of Solitude; the Ends of Speech, 
which would be loſt without Company; the 
natural Deſire of Converſation ; the Advantage 
of uniting together ; and the like; which we 
have before“ alledged, to prove Man a ſoci- 
able Creature, from the Relation that there is 
between Society * and the Nature of Mah. 
Mr. Hobbes 3, on the contrary, repreſents Man 
as a ſelfiſh Animal, whoſe Kindneſs chiefly ter- 
minates in his own Perſon and Intereſt ©, and 
whoſe Love for Society and other Men 1s Se- 
condary, being entertained with a View of 


| f \ FTE R thoſe which are termed Pri- 


Civitas. d Book ii, Ch. iii. 5. 15. 
Medea, wer. 85, 86. 


the Lau of Nature only. 


ſerving his own Pleaſure or Profit by their A. 
ſiſtance + For no one (as he argues) was eye 
determined in the Choice he made of another; 
Company, by the bare Conſideration of his he. 
ing a Man, but by ſome Proſpect of Honow 
or Advantage from his Acquaintance, prefer. 
able to what he could expect Geng the Acquaint- 
ance of any beſides. This he endeavours to il 
luſtrate, by Deduction from particular Socie- 
eties. © They who unite in a Body for the 
« promoting of Traffick, are led to it purely 
„by the Hopes of advancing their Goods 
* more in Conjunction with others, than they 
« could by their private Induſtry : and what- 
<« ever diſappoints, or puts an End to theſe 
4 Hopes, prevails with * all, but Fools or 
4 Madmen, to put an End, likewiſe, to 
e the Society. So where any are jqint 
« Commiſſioners in a publick Office, they 
“ contract a ſort of Law Friendſhip, implying 
&« jn it more of mutual Fear than Love; 
e“ and conſiſting rather in Forms and Ceremo- 
& nies, than in any ſincere Union of Minds, 
« and Combination of Affections. So that 
& ſuch Men may ſometimes bandy together in 
« a Party or Faction, for the ſake of carry- 
e ing on ſome private Ends; but to a gene- 
e rous and diſintereſted Friendſhip they ar 
&© commonly utter Strangers. Nor will ay 
« one of theſe, if he dare rely on his om 
“ ſingle Strength for accompliſhing his Aim), 
« ever trouble himſelf about Aſſociates. 4 


© Iſæus, Orat. ii. No Man values others more than himſelf. Farin 


— Al agree 
In this firſt Maxim of Philoſophy : 


That Love begins at Home—— 


Iſocrates, de Pace, p. 28 5. Ed. Pariſ. In my Opinion, it is the common Defire of Mankind to advance their own Profit ; ard thiit 


common Labour to poſſeſs more than thoſe about them. 


. 


1 See above in Book vi. Ch. i. Fr. 


2 This is not the immediate Cauſe of the forming of civil Societies, as it appears by what our Author ſays at * 
third Section, and in the long Note on the ſeventh; yet it is certain, that Mankind naturally love Society: and he him 


proves it in his ſecond Book. But if any onechas a mind to ſee a larger and more exact account of this Matter, 25, 4 


Iſo, ſom? 


Thoughts quite new, and expreſſed in the moſt lively and juſt Manner; he need only read my Lord Sh; Treatie & 
Ridicule, which makes Part of the firſt Volume of his Chara@eri/tics. 


3 De Cive, Ch. i. F 2. 


4 
4 Here we may obſerve, as well as in other Places, that our Author extends, explains, paraphraſes, and accommodates 0+ 


own Purpoſe, the Reaſonings of Mr. Hobbes. 
5 See above Lib. v. Ch. vii. {F u/t. 
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= © whatever ſtands in the Way of this, 


CAP. I. Of the Cauſes and Motives inducing Men, &c. 621 


gain, When Perſons meet upon the common 
« Deſign of paſſing the Time away pleaſantly, 


« it is a mighty Satisfaction that each takes in 
« making himſelf and the Company merry: In 


« which he cannot ſucceed without expoſing 
« the Faults or Follies of other Men, in Caſes 
« ſuppoſed not to reach himſelf. (For Pru- 
« dence would never allow him to cenſure that 
« in another, of which he was not himſelf ac- 
« quitted in his own Conſcience : According to 
40 Juvenal 8 Rule, 


« Loripedem rettus derideat, A thiopem albus *. 


Let him cry filthy Black whoſe Skin is white; 
« And Bandy-legs, who treads himſelf upright.) 
Mr. Ta TE. 


« Therefore, for any one to deride others, is, in 


e effect, to declare his Contempt of them in 


« Reſpect of himſelf, and a certain malicious 
« Deſign of ſetting off his own Luſtre by their 
« Blemiſhes. Even with them who keep with- 
« in the Bounds of innocent Mirth and inoffen- 
« ſive Raillery, there is none but aims more at 
« his own Satisfaction, than that of other Men: 
« Nay, ſuch as make a Profeſſion of diverting 
« thoſe about them, mean nothing more than, 
« by ſhewing their Wit, to recommend them- 
« ſelves to the Company. Beſides, moſt Men 
have naturally an itching Deſire to be exa- 
« mining, cenſuring, and expoſing the Words 
and Actions of others; which, if they have 
frequent Occaſion of gratifying, they look 
« upon it as a notable Ingredient in the Pleaſure 
« and Happineſs of Life. And this Humour 
« is a difficult Thing to ſuppreſs, or keep 
% within Compaſs, by the Proviſion made a- 
« gainſt it by Laws and Penalties *, Laſtly, 
„ ſuppoſe ſome, who pretend to more Know- 
« ledge and Wiſdom than ordinary, met toge- 
ther to confer about Matters of Learning; 
cach Man is for preſcribing his own Opinion 
to the reſt, and, finding his Abilities or Au- 
* thority diſputed, reſents it as the moſt hein- 
* ous Affront. Whence it plainly appears, that 
all Society, or Intercourſe, between ſuch Men, 
is founded on the Deſign either of ſupplying 
* their Wants, or of gratifying their Vanity, or 

of finding Diverſion and Entertainment. The 
ſame 1s aſſerted upon another Argument, 
taken from the Definition of the Will, and 
of what is good, honourable, and profitable. 
* Societics are introduced among Men by their 
* voluntary Conſent. Now where there is an 


** 


* 
44 
( 


cc 


judicious Friend ſay, that you were certainly the Man: 
« large its Dimenſions at the Blaſt of Fame ? But 
« Why do you loſe 
* ples, but T will venture him for getting a Step farther : Why, 
* would be put to it keep your Colour; and would have onl 
" fronted, and what a Philoſopher he has under- 
Epi. Lib. iti. Ch. xxi. No Creature is engaged 
and Scorn, For ſo has Nature appointed, 
** Brother, our Kinſman, 
5 Ccuntry, our Parents, and our Friends; 

Country, our Relations, 
* and are out- weighed. F 


Thet every Man ſhould procure the Neceſſities of Life, 
natural Inclination does, by no Means, oppoſe. 


— 


<c 


« Act of the Will, there is, of Neceſſity, an Ob- 
« ject of that Act; which Object is always ſome 
« ſuppoſed Good to the Agent. For be a Thing 
never ſo good in itſelf, yet if it be not 1o, 
likewiſe, with reſpect to us, it loſes all its In- 
fluence on our Powers of acting. Thus, for 
Inſtance, did Matters go never fo well with 
the King of Per/ia, I thould not look upon 
myſelf as having any Share in his good or- 
tune. All Good is attended with ſome Plca- 
“ ſure, either of the Mind alone, or of the Body 
“ in Conjunction with it. That of the Mind is 
either the Paſſion of Glory, or what may ul- 
e timately be reſolved into ſuch a Principle. 
„That which affects the Body is Profit: which 
proves all Society to have firſt commenced 
* upon the Score either of Profit or Glory; 
« that is, upon account of Love to ourſelves, 
& excluſive of all others. However it is cer- 
ce tain, that Glory cannot be a laſting Founda- 
tion of Socicty for any number of Men; be- 
<« cauſe, in Glory, as in Honour, where the Ti- 
« tle to it is general, there is, in effect, no '11- 
« tle at all: The very Nature of Glory con- 
4e fiſting in the Opinion of ſome Advantage, 
„ which, upon Compariſon, we appear to have 
* above the Reſt of the World. Neither does 
our Joining in Society with others gives us any 
farther Occaſion of Glory, than our Alliance 
with Men of great and extraordinary Virtucs 
may ſeem to argue a Parity of Worth in our- 
& ſelves. For, otherwiſe, a Man is valued in 
Proportion to that Ability he has of ſupply- 
ing his own Wants, without depending on the 
Aid of his Fellows 3. It mult be confeſſed, 
that by mutual Aſſiſtance the Good of hu- 
man Life is highly promoted. Yet to have 
the Service of other Men at our Command, 
would ſeem much more eaſy and agreeable : 
As amongſt the other Conveniences and Helps 
of Living, that is ſtill prized above the reſt, 
which ſerves to more Purpoſes, and is pur- 
& chaſed, or preſerved with leſs Coſt and Trou- 
„ ble. Whence we may conclude, for certain, 
* that Man would be more inclined to Empire 
than to Society ; that is, would much rather 
command abſolutely, being himſelf exempted 
from all Obedience, than be obliged to any 
ſuch Exchange of good Offices, as ſeems to 
be required in a ſociable Life: Were it not 
that he is reſtrained from acting after ſuch 
an arbitrary Manner, by the Danger which 


he apprehends from ſuch violent Reſoluti- 
«© 0ng.*,"" | 
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: Arrian. Epictet. Lib. ii. Ch. xxii. © Suppoſe in a Diſpute who was the chief Philoſopher, one ſhould tell you, he heard a 


Would not your Heart ſwell with the ample Teſtimony, and en- 
what if another ill natured Critick ſhould give ſuch Inſtructions as theſe ; 
your Time in hearing this Pretender to Wiſdom ? What dhes he know ? Perhaps he has learned his firſt Prin - 

you would be Thunder ſtruck with this mortifying Sound; you 


y Spirit enough to ſay, 7 will ew him what a Man he has gf. 
rated. Add. Charron de la Sageſſe, Lib. i. Ch. xxxvi. 5 6. 


b Arrian, 


| with ſo deep an Affection to another's Perſon, as to his own Profit : 
whether Father, Brother, Son, Lover, or Beloved, he hates and rejects with Curſes 


that the ſtrongeſt Charm ſhould be our own Intereſt. This is cur Father, o 
our G QD. Wherefore if we refer to one and the ſame End our Profit, our Piety, 5 


our Honeſty, our 


riends ; all are ſecured, But if we meaſure our Profit by one Standard, and our Friends, our 
our Juſſ ice itſelf by another; in this Caſe, Profit turns the Scale, and all other Conſiderations fink 
or I and Mine, are Words which never fail to draw the animal Nature after their Charm.“ 
never ob/crve (ſays he a little before) Whelps playing and fawning 

But would you know how long-lived this Endearment is ? The E 


Did you 
upon each other as the very Patterns of Love and Affection ? 
xperiment auill coft you no more than a Bone. Tully, OF. iii. 


for himſclf rather than any beſides, is an allowed Privilege, and juch as 


Fat. ii. v. 24. 


* See Book viii. Ch. f 
' See the f iv. 11. 


fiory of CaLvisius SaBinvs in SENECA's Exiſt xxvii. 


III. But 
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III. But although it cannot from hence be 
concluded (as we have before obſerved *) that 
Man is not by Nature a ſociable Creature; yet 
allowing him a natural Deſire of Society, ſince 
this may be gratified by the primary Societies 
already deſcribed, this infers not his Deſire of 
civil Society, any more than his general Love 
of Imployment beſpeaks his Aﬀection for that 
of a Scholar, in particular. Ariſtotle ſays, That 
Man may be rather termed a conjugal Animal than 
a civil; as a Family, in Neceſſity as well as in 


ing ; a Field of bearing Corn, ill v, 

a Man of — and rv Vines, 
Arts and Sciences: In which Senſe 
ſhall hereafter demonſtrate him to be 
cal Creature, notwithſtanding his bein 
Infant : Since we are wont to take — 
of what does, or does not, agree to Man |; 
Nature, from what he appears to be in his 6 4 
Eſtate, and under his full Uſe of Reaſon» _ 
tle ſays in the ſame Work ©, that a Man is = 
ture a political Creature. and therefore . 4. 


a politi- 
born an 
Meaſure 


Time, is antecedent to a Commonwealth , and as the fire the Company of others, though he did not ſtand 


Propagation of Race is the moſt common Labour of 
Animate Beings. This is what Mr. Hobbes proves 
in the following Manner. Civil Society conſiſts 
not in a bare Aſſembly of Men; but in an Aſ- 
ſembly combined together by mutual Leagues 
and Covenants. The Force of theſe Covenants 
ignorant People and Infants do not at all appre- 
hend ; nor is their Uſe diſcovered by thoſe who 
never felt the Miſchief of living without them. 
So that the former are utterly incapable of inſti- 
tuting a civil State; as being ignorant of its Na- 
ture; the latter are wholly regardleſs of it, as 
not being any way ſenſible of its Benefit, or, at 
beſt, they live under it in a manner, that teſtifies 
no Eſteem of its Excellence and Worth. And, 
therefore, all Men being born Infants, are, by 
Birth, unqualified for civil Society, and ſo a great 
Number of them remain to their dying Day : 
And the reſt are formed and adapted to it by 
the Force of Diſcipline, not of Nature. Neither 
is the Credit of this Doctrine ſhaken by that 
known Maxim of Ariſtotle, that Man is born, or 
is by Nature, a political Creature. For, ſome- 
times, affirming a Thing to be ſuch or ſuch by 
Nature, we denote it to be actually endowed 
with ſome Quality, without any antecedent Act 
of its own, or of any thing elſe, by which the 
Quality might be introduced. In which Senſe 
a Fiſh is endued with the Faculty of Swim- 
ming; a Bird of Flying; and an Oak of bear- 
ing Acorns. Sometimes the ſame Expreſſion 
ſignifies a Fitneſs in the Thing to receive ſome 
Perfection by Culture and Difcipline ; the Re- 
ception of which Nature ſeems to intend, or, at 
leaſt, to approve, as agreeable, or, however, no 
ways repugnant to its Temper and Frame. 
Thus, a Horſe has the natural Faculty of pran- 
cing, which an Aſs has not; a Parrot of prat- 


Ad Nicom. Lib. viii. Ch. xiv. Vid. Digby de Origine Mundi, Ch. ix. $ 8, &c. 
« Polit. Lib. i. Ch. ii. 


Ch. ii. 8 2. © Lib. iii. Ch. viil. p. 345 


in need of their Aliſtance. But now his Affect 
for civil Government can never be inferred "Wen 
the bare Defire of Company; ſince this, as was & 

ſerved, may be equally gratified by Primary 8 
cicties, ſuch as may well be ſuppoſed without ad 
mitting a Commonwealth. So again, the Philos. 
pher © proves Man to be a political Creature fro 
the Reaſons of Speech, which elſe had been x 
ſigned him to no Purpoſe : whereas the Ut; of 
Speech is not confined to a Commonwealth; Men 
having lived and converſed together, long before 
the Inſtitution of Government. In like manner 
is to be underſtood that Paſſage in his firſt Bock 
of Ethics to Nicomachus © : That Good may de- 
ſerve the Name of perfect, which appears to bs ſuf.. 
ficient ; and that toe call ſufficient, which anſwers 
not only to the Wants of a fingle Man in a ſolitary, 
Life, but thoſe of our Parents, our Wife, our Chil. 
dren, our Friends and Fellow-ſubjefts: "Enrudj Our 
TAIT IX05 avlewnos, Becauſe Man is by Mature a poli- 
tical Creature. And yet, there is room for the 
ſeveral Relations of Parents, Children, Wife, and 

Friends, without ſuppoſing a Commonwealth, 
IV. For the clearing up of this whole Matter, 
we ought to conſider, what that Condition is 
which Men enter into, upon their erecting a civil 
State; what _ they are which may entitle 
them to the Name of political Creatures; and 
laſtly, what there is in their Frame and Confti- 
tution which ſeems (if we may ſo ſpeak) to i- 
diſpoſe them for a Civil Life. Firſt then, wo- 
ever enters into a Community, diveſts himſelf of 
his natural Freedom, and puts himſelf under 
Government, which, amongſt other Thirg, 
comprehends the Power of Life and Death ore: 
him, together with Authority to enjoin hin 
ſome Things to which he has an utter Averſon, 
and to prohibit others, for which he may haves 


d Vid. Cumberland de LL. Ne, 
e Ch. v. 


- 


2 That is 8 our Author's own Obſervation) that the Word naturally does not here import the actual Exiſerc 
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CHAP. I. 7⁰ eflablifh 


ftrong an Inclination ; ſo that it is poſſible he 
may often, in Obedience to this Authority, be 
obliged to ſacrifice his private Good to that of 
the publick. Whereas, were Man to follow his 
natural Inclinations, he would be ſubject to no- 
body, but live wholly at his own Diſcretion, and 
make his private Satisfaction and Intereſt the 
Scope of all his Actions. Some weighty Mo- 
tives there muſt needs have been, and ſuch as 
amounted almoſt to 5 that could per- 
ſuade him to overcome theſe ſo very — 
Deſires. Man, therefore, firſt embraced civi 
Society, not as led to it by the Biafs of Nature, 
but as driven by the Fear of greater Evils. The 
name of political Creatures, or good Members 
of a State, may be _ applied to thoſe who 
romote the common Welfare to the utmoſt of 
their Power, and freely prefer it to any private 
Conſideration ;z nay, and even meaſure their pri- 
vate : Good by the Relation it bears to that of 
the Publick ; and, laſtly, at all Times, demean 
themſelves with Kindneſs and Courteſy to their 
Fellow-ſubjefts *. But no one, now, is ſo little 
acquainted with human Nature, as not to know 
how ill-qualified the Generality are for diſcharg- 
ing ſuch a Part, it _ evident, that very few 
acquit themſelves in all Points of their Duty ; 
that Nothing, beſides the Fear of Puniſhment, 
could keep the greater Number in any tolerable 
Order; and that very many continue, all their 
Life long, impolitick Animals, or, which is the 
ſame Thing, evil Subjects. Nay, it may be at- 
firmed, that no Creature 1s more fierce and un- 
ruly than Man, or expoſed to more Failings, 
which tend to the Diſturbance of Society. Beaſts 
ſometimes contend about their Food, and then it 
is only in the * Caſe of Scarcity ; ſometimes 
again they enter the Liſts, at the Inſtigation of 
their Luſt, which yet has only its Seaſons of re- 
turning. But, be they of never ſo ſavage a Dil- 
poſition, they ſeldom expreſs it againſt their own 
Kind. Whereas Men quarrel with Men, not 
only as excited by the Stings of Hunger, and by 


ibi Societies. 623 
a Luſt fo vigorous as never to be out of Seaſon, 
but, alſo, by other Vices and Paſſions, unknown 
to Beaſts, and often repugnant in Nature one to 
the other. Of theſe, the chick are an endleſs 
Thirſt after Things ſuperfluous *, and Ambition, 
the moſt pernicious of all Evils ; of which, as 
no Creature ſeems to have any Senſe, excepting 
Man, ſo he has the moſt hvely and tender 
Senſe imaginable ; while, in the mean Time, it is 
the Privilege of Brutes to be moved at nothing, 
but bodily Sufferings. Add to this, that quick 
Reſentment of Injuries, and eager Deſire of 
Revenge; an Evil leſs common and lets active 
in Brutcs. And, what is worſt of all, Men pur- 
ſue the Ruin of each other with ſo much In- 
duftry, that, of all the Miſchiefs to which hu- 
man Condition lies open, the molt Part are ow- 
ing to their own Malice. Nor may it unreaſon- 
ably be aſcribed to the peculiar Care of divine 
Providence, that Men advance to Maturity fo 
much ſlower than Beaſts; to the End that they 
may, by Length of Time, be in ſome Meafure 
broken of their Fierceneſs and Haughtineſs of 
Temper, and brought to an Accommodation 
with different Diſpoſitions. Otherwiſe, ſup- 
poſing Man to be put immediately in Poſſeſſion 
of his full Strength, the Foreſt could ſhew no- 
thing ſo untractable. What Mr. Hebes“ ob- 
ſerves, concernipg the Genius of Mankind, is not 
impertinent to our preſent Argument: That all 
have a reſtleſs Deſire after Power; not becauſe 
they really wiſh to be advancing ſtill to higher 

Degrees of Command, or that they may not, 

in their own Temper, be ſatisfied with a mode- 
rate Portion of it; but becauſe they have no 

Way of being ſecured in the Poſſeſſion of what 

they already enjoy, but by farther Acquiſitions : 

The old Stock being ever ſpending, and there- 

fore ever requiring new Supplics. And, this 

End being accompliſhed, there again ſucceeds a 

freſh Deſire, either of Fame by new Conquelts, 

or of Eaſe and ſenſual Pleaſure, Moreover, 

Competition for Riches, Honour, Command, or 


2 Arrian. Epictet. Lib. ii. Ch. x. What then is the Duty of a good Citizen ? That he meaſure nothing with reſpect to his ozvn 
private Advantage ; that he conſult about nothing, as if releaſed and disfranchiſed from the Reſt of his Rind. But, that he fo be- 


lame himſclf, as the Hand or Foot, if they were endued with Reaſon, and underſtood the Order of Nature, aun 


d never entertnin 


any other Motion or Defire, than what was directed to the Good of the whole Body. Herodotus obſerves of the Perſians in Cliz, 
that thoſe who ſacrificed amongſt them, did not put up Petitions for themſelves and their own private Happineſs ; but in behalf 


of the whole Nation, and of the King in chief. 


bd Saluft in Catilin. “ The Love of Money, and afterwards, that of Em- 


« pire were the Source of all our Miſchiefs. Covetouſneſs ſubverted Fidelity, Probity, and other worthy Endowments of 
Soul; introducing in their ſtead Pride, Cruelty, Profaneneſs, and Corruption. Ambition inſpired Men with Perfidy ; to have 
* one Thing in their Mouth, and another in their Mind; to meaſure Friendſhips and Enmities, not by Reality, but by Advan- 


tage; and to endeavour more the keeping a good Face, than an honeſt Heart.“ 


Eccleſ. xxx. 1, Oc. 12. d Leviath, Ch. xi. 


© dee Proverbs xiii. 24. XXiu, 13, 14. 


11 


This is to be underſtood in a negative Senſe, and not always in a Poſſtie; I mean, that if a Thing is but in the leaſt pre; 

dicial to the Welfare of the State, a Subject ought to forbear doing it, what private Advantage 3 he might Sk of * 
himſelf. But for all that, there may be ſome Things that a particular Member may make an Advantage of, which are neither 
prejudicial nor ſerviceable to the State; and in that Cafe, why ſhould he not mind his private Intereſt? It is in this Senſe, that 


we muſt take the following Paſſage of CI RO de Off, Lib. tit. Ch. xxvii. Poteſ autem quod inutile reip 
Gi util- eſe Can a good Citizen think that advantageous to himſelf, that is prejudicial to the State? 

1 hall, upon this Subject, cite the following Verſes of Mr. Bo11.8 au, which he has imitated from 
& /<49. (which our Author has inſerted, Lib. vi. Ch. i. $ 4. Note 2.) 


ublice fit, id cuiguam 


Juvenal, Sat xv. a. 159. 


L'Ours a-t-il dans les bois guerre avec les vurs ? 
Le vautour dans les airs find. il fur les vautours ? 


L' Animal le plus fier . enfante la nature, 


Dans un autre anima 


reſpecte ſa figure, 


De /a rage avec lui modere les accex, 
Vit fans bruit, ſan dibats, ſans noiſe, ſans proces. 


Sat. viii, Verſ. 129, & gg. 


* In the Woods does the Bear ever attack the Bear? Or the Vulture fall on the Vulture in the Sky ? The herceſt Animal 


== * which Nature produces, in the Form of his Brother-Animal, r 
= . in , regards his own. Their Rage never tem 
a * . * . 57 
. titles def themſelves. They live without Noiſe, Debates, Enmity, or Law-ſuits.” See an Elegy of Mad. Deſouulteres, en- 


ſlitude, Tome ii. p. 9. Edit. Amſt. 1709. 


pts them to quarrel 


any 


” 

1» 
» 
15 7 
yi, 

Ol 

1 

* 

. 

1 
a | 

F 

* 

i 


— 2 


oY 4 1 
—————— ͤEü⅜ wy ——_ — — KK» * 


— 


a * * * 
— — — — 
— a 


2 2 
EZ mu 
SS 


5 P7 


— 8 


624 Of the Cauſes and Motives inducing Men Book VII 


any Prerogative and Power above others, in- 
clines to Contention, Enmity, and War: The 
Way, by which any one Competitor may arrive 
at his Hopes, lying through the Death, or De- 
feat of his Rival. It may farther be urged, that 
whereas, in Brutes of all Kinds, there appears vi- 
ſibly a great Affinity of Deſires and Propen- 
ſions; with us, there is not more Diverſity of 
Men, than there is of Opinions and Ways of 
Living; each of which is cried up, with a won- 
derful Perverſeneſs, by the ſeveral Patrons of 
them, in Preference to all beſides: A Thing 
ſufficient, of itſelf, to make Diſturbances in any 
Multitude, who are to unite in a Society“. So 
tar it is, therefore, from being true, that Man is by 


planted in Men by Nature, and im 

Neighbourhood and Alliance, at length fora? 
out a civil State; it being abſurd and ſenſ w 
to imagine, that Men were once diſperſed i 
Woods and Deſerts, and there led a Vagab * 
Life like the Brutes about them. But Ma 
the Origin of Commonwealths, accordin 1 
this natural Account, yet to exclude all Co * 
pacts, and all other Motives from a Share i 
their Inſtitution, is no leſs irrational than to for, 
that, becauſe a Seed grows up to a Tree o 
becauſe a Tree is cut out into Planks ang * 
and theſe, rightly framed and compacted tc : 
ther, compoſe a Ship, therefore a Ship is 0 
Work and Product of Nature; without allow. 


ſufficient Education, he grows the fierceſt Animal of all that the Earths produces. Ariſt. Pol. Lib. i. Ch. ii. in fn. 4 Mar, # 


Differing in Things, and claſhing in Deſires. 


Nature a political Creature, or by Birth is fitted ing the Labour of the Artificer, or any othe F 
for the Diſcharge of civil Duties; that it is as particular Cauſe, to conſpire in erecting that bord 3 
much as can be done, to train up ſome few, by of Fabrick. We, therefore, readily Rr eras E 
long Diſcipline, to a tolerable Behaviour in this ledge it for falſe and fabulous, whatever is fan. 1 
Reſpectꝰ. Not to mention the Vices of the cied of a great Number of Men firſt aſſembled F 
vulgar Sort (who are the greater Part of Man- together, then diſperſed into Woods and Deſert; 1 
kind) ſo often enlarged upon by other Au- and after that reunited into one Commonwealth * 
thors*. So that a thorough Knowledge of hu- But then their Opinion is better grounded, who Z 
man Malice and Fraud, in order to the avoid» ſuppoſe Mankind, from the primitive Couple Z 
ing and diſappointing them, makes up a very or from four Families after the Deluge, to have $ 
conſiderable Part of civil Prudence“. From fallen immediately into the Order of civil State BD 
what has been ſaid may be ſufficiently gathered For, however a Father might keep his Children 7 
the Senſe and Import of this Expreſſion, that under his Care, and the ſame common Roof I 
Man is, by Nature, a political Creature: By till ſuch time as they came to Years of Mat. 8 
which is meant, not that all and each of us are rity : Yet ſince, in thoſe firſt Ages of the Woll 4 
fitted by Nature for ſuſtaining the Part of good they lived altogether on Tillage and Paſturage, # 
Citizens; but that ſome, at leaſt, by the Force when Children were married, the Father had no 3 
of Inſt ruction and Diſcipline, may be ſo formed Reaſon to detain them longer. On the con- 7 
as to acquit themſelves well, under that Cha- trary, we are informed by Scripture, that it wa . 
racter; and that, ſince Men have increaſed and uſual ſor them, when arrived at an Age proper £ 
multiplied, civil Societies are abſolutely neceſſary for taking the Care of a Family upon them, to F 
to their Safety; for which as they are, by a na- ſeparate and choole out new Habitations; eſpe. = 
tural Principle, engaged to provide, ſo they have cially while the World was yet unſtocked, and = 
the ſame natural Obligation to enter into regu- while the Pleaſantneſs of the Scene invited them = 
lar States and Governments, the chief Benefit of to diſtant Quarters*. Nor was it peculiar to = 
which Inſtitutions is, the habitual Exerciſe of an Szcily of old, to have ſuch Inhabitants as? Homer W ( 
orderly, decent, and friendly Life. deſcribes ; 3 
V. Hernius © calls a Commonwealth the Work 2 
ef Nature, and accounts for its Riſe in a natural Ten d' dr ayoeant, CC. 2 
Way: As, that the firſt Pair, from whom de- 3 5 
ſcended the whole Race of Mankind, were unit- No Councils they, nor Courts of Juſtice hold, 4 Y L 
ed by the Bonds of conjugal Love, and their But on ſome Mountain*s Top in Caves grow dl. = * 
Children by thoſe of natural Affection, to them Each oer his Wife and Children Empire bears, I I. 
and to each other; that theſe Engagements And none beyond his Cave extends his Cares. E 
founded a Family, which by conſtant Increaſe | 4 
from new Births, with that Love of Society im- There is, it is granted, a natural Affection bes 1 
* Euripid. Pheniſ. v. 502, &c. | | 
If what is Good, or Beauteous, always bore 8 
The ſame conſpicuous Marks to mortal Eyes, | 5 
Men would be Friends, the World a peaceful Scene. i 
But Name and Species only join us now : | — 


v Plato de LL. Lib. vi. p 864. Ed. Vech. We affirm Man to be a mild and traable Creature. And indeed, if, Li the Hep 
fgineſs of Nature and Birth, he obtains the Benefit of good Inſlitution, he becomes moſt gentle, lovely, and divine. But, upon d , 


« h. 

rightly per fie cted, is the beſt and nobleſi of living Creatures, ſo, if eſtranged from Law, and Juſtice, and Virtue, he is the cru 5 
ph. = — } Hed ad Nicom, Lib. ii. Ch. i. in fin. 7 ts * * Foe _ e Perſon has been bla > 3 
thus accuſtomed from his Youth : But rather it is a Point of the greatiſt Conſequence, and upon which all depends. Ibid. Lib - « 4% 
Ch. vii in fin. A Man, left to himſelf, would do a thouſand Times more Miſchiefs than a Beaſt. Add. Senec, Epid. Cul Tah. 10 
Lib xvii Ch. xiii. 4s Men exceed other Creatures in Craft and Cunning, ſo they may many <vays ren er themſelvts the * | « [1 
ell that breathe. Other Animals being governed wholly by bodily Pleaſure, are, by that aloe, lid into Failings ard Diſerae D 1 « of 
Mankind, who are diſtracted with Variety of Opinions, offend as often through Perwerſeneſs of e. nt, or Rajpucſs of Tb ge 
as threugh Frailty and Impes fection of Nature. Lactantius de Ira Dei, Ch. xii. What could be more fierce and cr od than. 1 85 
if, living under no Reflraint of a Superior, he migli evade, or deſpiſe, the Authority of Laws ? Plutarch in Cicer. p $4 7 4 « Th 
ech. Were Power added to Paſſion and Inclination, Man would be the wildeſt Thing living. © Add. Mornay 4e Ver. 7 Ks 
Chriſtiane, Ch. xvi. 4 See Bacon's Ad. of Learning, Book viii. Ch. ii. © De Civitate, Lib. i. Ch. iv. $ ©. 8 « Ma, 
Gene/. X11. 5 6, „ 8 Oadyſ. Lib. ix. v. 113, &c. © 10 hay 
. 1 3 
1 As for the Reſt, our Author does not deny, but Children who remain in a Family, together with Servants, and * * 
Perſons, may form a kind of little State, by their Submiſſic n to the Maſter of the Family. See what is ſaid, Ch, iii, 90. bil * 


wee) 


this Book; and above, Lib. vi, Ch. i. F 11. and Ch. ii. f 10, 
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teen Brethren; yet not ſuch as excludes their 
Peſite of living rather upon the Level, than 
with any Diſtinctions of Superiority amongſt 
wem; neither ſuch as does convince us, that 
tent Friendſhip could not be long-lived enough, 
{#ppoſing their Effects to be diſtinct and ſe- 
berate. So that, according to this Account, the 
{copagation of Mankind mult rather tend to 
the increaſing their Diviſion, than to the uniting 
them in Socicty, But when the wiſer Part be- 
an to conſider, that, by their aſſembling into 
one Body, the Inconveniences attending ſeparate 
Families might be removed, they hereupon 
thought it not ſufficient to agree together upon 
entcring upon the ſame Covenant, and ſubmit- 
ting to the ſame common Power, unleſs, for 
their better Convenience and Security, they, like- 
wi, agreed to contract their Dwellings, and, for 
the future, confine them to the ſame Place. 
An in this Senſe are we to interpret thoſe Au- 
tors, who ſuppoſe Men, from being diſperſed 
about in the Woods, to have been afterwards aſ- 
{ mblcd and united together by the firſt Foun- 
dars of civil Government. 
VI. Some make the Wants and Neceſſities of 
Men to be the principal Cauſe of their fram- 
political Societies; upon a Proſpect of liv- 
n better Faſhion and greater Plenty, when 
ted together, than they could poſſibly do in 
a Condition of Solitude, In which Account 
tus much is certain, that were Men left alone, 
ach to ſhift for himſelf deſtitute of all Help 
{rm others, no Creatures could be more ex- 
quiſitely miſerable. On the other fide, it is un- 
ceniable, upon the Inſtitution of Common- 
wealths, human Life grew refined to a Degree 
of Luxury and Delicacy . But, notwithſtand- 
ing this, it ſeems evident to us, that Neceſſity 
was not the ſole, or the principal Cauſe of Com- 
monwealths, howſoever Plato * may favour that 
Opinion : Since the Arts of making Wine, of 
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Ornament and Defence of common Life, 
id. Cornel. Nep. Attic. Ch. xiii. 
Lib. vi. v. 330. 


Nec mania nobis 

Ara placent, feror Arctois nam liber in arvis, 
Cuncta tenens mecum : omnis amor jacturague plauſtri 
Sela ; nec hac longum victor poticre rapina : 

Aft epalæ quodeunque pecus, quacungue ferarum, 


to eflabliſh civil Societies. 


625 
providing Cloaths, and of turning Ground to 
Paſture and Tillage, being even then known, 
while Men lived as yet in ſeparate independent 
Families; there ſeems already to have been a 
ſufficient Proviſion made for all the Neceſſaries 
of Life ©, For let us ſuppoſe a Father of a 
Family poſſeſſed of a large Portion of Land, 
and well ſtocked with Servants and Cattle, what 
could ſuch an one want for his Support? Whar, 
at leaſt, that might not be ſupplied by the Means 
of Commerce“? In like manner, as it is now 
uſual, for different Nations to import from each 
other any ſort of Commodities, for Uſe and 
Pleaſure; without thinking it neceſſary, for that 
Purpoſe, to unite together under the ſame Go- 
vernment and Conſtitution. And Inſtances may 
be given of People living for many Ages, under 
civil Eſtabliſhments, in a Condition no way ſu- 

erior, for Plenty and Abundance, to that of the 
8 of Families in antient Time ©, So that 
all that mighty Plenty and Luxury, which now 
reigns in ſome Parts of the World, ſeems to 
derive its Origin from great Cities, rather than 
from Commonwealths. Becauſe, in the Cities, 
the meaner People, having no Income from Cat- 
tle or Land, are forced (for a Livelihood) upon 
improving divers Arts and Inventions, hich, 
likewiſe, are not a little promoted by a Sort of 
Vanity, common to great Towns, of vying with 
each other in Dreſs and Finery, and thereby 
of running out into Extravagance; for the Suſp- 
port of which more Trades are intended, than 
for the Relief of Man's real Neceſſities: Which 
yet civil Life could very contentedly be with- 
Out!. 

VII. Therefore the true and leading Cauſe, 
why the Fathers of Families would conſent to 
reſign up their natural Liberty, and to form a 
Commonwealth, was thereby to guard them- 
ſelves againſt thoſe Injuries, which one Man was 
in Danger of ſuſtaining from another *. For as 

4 L . nothing, 


* Ladantius, de Opif Dei, Ch. iv. Note 20, 21. JF each Man alone had ſufficient Strength to ward off all Dangers, and 
fired in reed of mo Affiſtant : What Society would there be in the World? What mutual Reverence or Reſpe# ? What Order ? 
Whit Reaſon ? What Humanity ? What would be mere wile than Man? What more extravagant ? What more fierce and cruel ? 
But now while each fingle Perſon is poor ane indigent, and cannot ſubfift without the Help of his Fellvs, 

De Repub. Lib. ii. 
Who, therefore, might make the ſame Boaſt with him in Valerius Flaccus, 


all defire Society for 


p. 598, &c. Ed. Mech. © See Gene. xiii. 2. Xxiv. 35. 


I your Impriſonment of Walls diſdain, 
ho live a Freeman on our northern Plain. 
Of little Wealth I boaſt, but what I wear ; 
And, if the Plough goes well, ſhall never die with Care. 
No other Prize can tempt a ViQor's Toil , 
Nor ſhall this long remain an envied Spoil. 
Nature purveys for me; the fierceſt Beaſt | 
True Veniſon yields, and every Flock a Feaſt, 
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have been contented with their own, 
an undiſturbed Peace and Liberty.“ 
85 Maimbourg, Letter xvii. 


2 2 had no other Thoughts than to remedy the Miſc 
and. 


of Reaſon, 


« 
: general. 


1 
i: not regſonable for a Creature proper for Soc iety, 


See our Author's Diſſertation De Statu Hominum Naturali, 5 6. 

bis is the Opinion of Mr, De La Bauyers (in his CaraFeres at Chap. du Souverain & de la Republique, p. 319.) 
i was the Injuſtice, ſays he, of the firſt Men, that was the Original and onl = 
** tte Neceſſity of ſubmitting to ſome Power that might ſettle and eſtabliſh 


iefs they had experienced, or which the 
I cannot perſuade myſelf, that Communities were formed, becauſe Men foreſaw, by conſulting the Ideas 
chat a ſolitary Life would be no Honour either to their own Species, or to their Creator, or to the World in 
| I'was the preſent Satisfaction, and the approaching Hope of l. wing ſecurely, or elſe Force, that produced the firſt 
n 8 ; without Mens having had in View Laws, Trade, Arts, Sciences, the Enlarging of States, and all the other 
„ Things in which the Beauty of Hiſtory conſiſts. They did not foreſee theſe Conſequences at the Beginning, and though they 
= had foreſeen them by the Light of an Underſtanding free from Paſſions, it would not have touched them in 
= Mankind are too cold and remiſs, when they are ſpurred on b 
. have been but in a very ſad Condition. had Men om _— to have lived together only upon this Conſideration ; hat it 
A to live in Solitude. As the Nature and Frame of itution is, it i 
. only by the means of Senſe that we muſt be determined.” reer 
— And that the Original of States and Empires is part 
ty conclude, from the manner in which the Holy Seripture 


Source of War; and which put them un 
eir Rights and Pretenſions: For if they would 


and not have invaded the Rights of their Neighbours, the World would have enjoyed 
Mr. Bax LE (in his Nouvelles Lettres & Poccaſion de 
: $ 2.) adds to theſe ſome ſtronger Reaſons, 
* to be ſuppoſed, ſays he, that Mankind, at the _— of Societies, had any 


la Critique generale du Calviniſme 
"Tis worth the while to relate his Words. I is not 
eat regard either to future Good or Evil. 
looked upon to be near at 


b the leaſt. 
nothing but Reaſon; and the Affairs of human Society would 


We cannot, in my Opinion, but approve theſe judicious 


ly to be attributed to Force, is what we may with great Proba- 


peaks of Nimroa, the moſt antient King, and the firſt Con- 
queror 


| 
| 
| 
, 
* 
b 
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nothing, next to Almighty God, can be more 
beneficial to Man, than Man himſelf ; ſo nothing 
is able to work him greater Miſchief ; as Cicero 
ſhews at large in his ſecond Book of Offices, Ch. v. 
Se. Now Man being infeſted with various 
Evils, has found out for each a proper Remedy, 
Sickneſs and Diſeaſe he prevents or removes by 
the Succours of Phyſick; Hunger, by tilling and 


manuring the Ground; againſt the $ 
Weather he is defended . Dre 
Fire; and by Weapons or Stratag 


ities of 
hs, and 
ems, againſt 


the Fury of wild Beaſts, But f. 
thole Eviis, which Men, at the Ae 4 


depraved Nature, delight to bring u 
other, they had recourſe to chemſelecz, . f 
ſureſt Defence, by joining together in one Body, 


- hitherto lived ia a natural Independency, fearing to be inſulted and oppreſſed by theſe riſing States, reſolved, allo, to form 


5 a 
| | — 
72 we have any Account of. This Nimrod, ſays Moſes, began to be a mighty ene in the Earth : He was a mighty H 
(fore the Lord ; whirefore it is ſaid, Even as Nimrcd the mighty Hunter before the Lord. And ile B. inning of bir Kings 
n Zn 


wras Babel, and Erech, and Accad, and Calneh, in the Land of Shinar, Gen. x. 8, 9, 10. The very Name of Nimreg 
give us to underſtand ſo much, ſince it is derived from a Word which in Hebrew ſignifies to rebel, and in Arabick 75 35 15 
nate, fierce, inſolint, as Mr. LE CIES has obſerved, It is probable, that, befo.e this Son of Cx, there was no Fa 0 ” 
what lived in an entire independent State; ſo that the Members, of which it was compoſed, were ſubje& to no Body b bu 
their Ci or Father of the Family. But when Nimrod, contemning paternal Authority, ſet himſelf up as a hover, when 
People, who either wanted Strength or Courage enough to oppoſe him, or elſe who choſe rather to ſubmit to his p 
than expoſe themſelves to worſe Inconveniences, by going to ſettle in ſome diltant Place; then a Sort of King _— 
med. And therefore our Author is too indeterminate, and too imperfect in his Notions, in maintaining, that it was on] 4 
Fear of being injured and inſulted which gave Birth to all ciwvi/ Socictien. The very Cauſes of this Fear, as Mr. Tir: a 
ſerves (Obſervation pxlvii. Numb. 3, 4) were not in thoſe Days fo great, as neceſſarily to induce Men to form Pali | 
Gee rum ti. For why could they not then have been able to have ſulkciently rovided for their Quiet and Safety, by 5 
of them joining together in Treaties and Confederacies, for the Defence of each other againſt ſuch as ſhould pretend to - 
leit them in the Enjoyment of what they had purchaſed by their Labour and Induſtry ? Thefe Treaties and Alliance; — 
founded on the mutual Advantages of the Parties concerned, each would have been induzed to have obſerved them b 1 
own proper Intereſt ; as our Author ſays himſelf a little farther in the ninth Section. This is ſo true, that, a long Time Fog 
Mankind began to multiply, there were Nations that, for ſeveral Ages, lived without Laws, without Magiltrates, or with 
any Form of Government, See Groxovivs's 2d Note upon GroT1vs, Lib. i. Ch. i. $ 1. Nay, even to this Day — 
are ſeveral Examples of it to be found among the People of Africa and America. See la Continuation des penſecs diverſs of 
Mr. BayLs, Article cxviii. Beſides, thoſe who refer the Riſe and Settlement of all States to one general and uniform Prin 
ciple, ſuch as ſome ſuppoſe Fear to be, others the Occaſions of Life, others ſome other Motive (See Lacfantius I»ft, Dinjy, 
Lib. vi. Ch. x. Numb. xiii, &c. Edit. Cellar. and Tacitus Annal. Lib. iii. Ch. xxvi.) ſeem to ſuppoſe, that in the fri ave; 
of the World, ſeveral Fathers of Families met together, to conſult in what Manner they might moſt commodiouſſy —— 
for their Security, or for their Neceſſities; and that, upon mature Deliberation, they agreed that it was abſolutely neceſſary tg 
form among themſelves a civil Seciety. Now this Notion is not agreeable either to Hiſtory, or to common Experience 
which demonſtrate, that all human Inſtitutions of Government had but ſmall Beginnings ; that they were at firſt very rods 
and defeQtive, and that it was by Degrees, and in a long Series of Time, that they ariived to any tolerable Perſection But 
though one could find out, in the Monuments of Antiquity, ſome Footſteps of ſuch an Aſſembly ; it would be mighty difficult 
to ſuppoſe, that e Fathers of Families immediately formed an Idea of civil Societies, and foreſaw and nicely weighed 
the Advantages and Inconveniences of it. 'This is a Thing that requires a long Experience, and it is very unlikely that the 
Plan of ſo beautiful a Building was deſigned and finiſhed all at one Time; fince, even now that it has been formed ſo 
Ages ago, the generality of Mankind know nothing of its Uſe, its Strudure, or its Beauties: it being a Knowledge that 
even Perſons, who have had ſome Education, do not attain but by Study and Experience. Our Author himſelf (i, 
his Introduction to the Hiftory of the States of Europe, Ch. i. 5 3.) acknowledges, that the firſt States were very ſmall 
and very defective, and that the different Parts of Scwcrezgnty were not eſtabliſhed but by little and little, and one after 
another. In my Opinion, there is not Reflexion enough made here upon the Simplicity of thoſe Times in which ci! 
Societies began; and it ſeems to me, that it is the Poſture of Affairs at preſent which our Author had his Mind fixed upon 
too much. "he World not being as yet very full of People; and Senſuality or Luxury not having as yet infaitely 
increaſed the Wants, or rather the Deſires of Mankind; every one could eaſily get enough to ſatisfy himſelf, and nothing, 
but the moſt exceſſive Malice in the World, could induce a Man to invade his Neighbour's Property. Beſides, 
though Ignorance and Ruſticity are not, without Diſpute, the Parents of Virtue and Regularity, nor were thoſe of 
the Golden Age, certainly, better than the People of the ſucceeding Ages (as Mr. LE CLE & c has ſhewn us in lis 
Comment upon Hefi:d's Theogony, ver. 211.) yet ſince they were not in thoſe Times Maſters of any great Cunning; 
and the Rules and Stratagems of War, together with thoſe deſtructive Inſtruments which make up what is wanting 
in the Strength of the Body, and render the Wickedneſs of Mankind more enterpriſing, were not yet found out, 
it was no d thicult Matter to ſecure themſelves againſt Inſults, eſpecially by ſeveral joining together in a defenſive 4. 
liance, It will, perhaps, be objected, that if People had not in thoſe Days a great deal of Cunning in carrying on an Attci, 
neither had they more in making a Defence; and that, therefore, things were ſo far upon a equal Foot. (This Difficulty va 
firſt propoſed by Mr. BERNARD, Nowv. de Ia Republique dis Lettres, June 1706, p. 639.) But to me it ſeems, that general 
ſpeaking, to find out new Ways and Methods of attacking, requires infinitely more Art and Ingenuity than to defend one's ſet, 
here is ſach an Inſtrument, or ſuch a Stratagem, againſt which it is eaſy enough to be provided; and which a Perſon that 
bat moderztely prudent, will, with the leaſt Difficulty, render the Deſign uſeleſs and ineffectual, and though the Contrivance dl 
it coſt a great deal of Labour; and though abundance of Care and a particular Dexterity be required to manage it, In the 
firſt Ages, a Ditch, a ſtrong Wall, ſome large Maſtiff Dogs were a Rampart and a Guard ſufficient for a Man's Security, If 
we do but conſider how long they were formerly in taking a Place, even after Battering-Rams and other warlike Engite, 
often pretty well contrived, that the Antients made uſe of, were found out, though the Fortiſications were but very indifferent 
If we do but obſerve, that even now-a-days, ſince the Invention of Artillery, the Beſieged have much the Advantage of tie 
Beſicgers; I am certain we ſhall be obliged to conclude, that, in the Simplicity of the firſt Ages, an Attack mult be, without 
Compariſon, more difficult than a Defence; and that, therefore, a Government had no ſuch preſſing Occaſions to unite 
Forces of ſeveral for their common Security. What we have to offer in this Matter is, That, in 1 as Mankird u. 
creaſed, civil Sccicties were formed by Degrees for different Reaſons, more or leſs imperfect according to the Times, and ac- 
cording to the Abilities of the Founders, (Compare here what M. Bonme has faid at length, in his Jur. Pub. Univ. Patt 
Ch.i) Mr. TitT1vs (as alove, Numb. 6.) conjectures, and it is probable enough, that it was the Craftineſs of ſome amdt- 
tious Mind, ſupported by Force, which gave Mankind the firſt Plan of Governments ; and what I bave.obſerved with reſpect v 
Ninred, ſeems to favour this Thought. Such a Body Pelitick being once formed, ſeveral afterwards joined themſelves to t 
diferent Motives, others formed new ones upon the ſame Model: When there were ſeveral of them inſtituted, thoſe who 


Over 


like, and to chooſe themſelves a Chief. At firſt theſe petty Kings were little more than Perſons choſen for the Der 
Diſputes, and for the Commanding of Armies. This appears by the Hiſtory of the Judges, and of the firſt Kings c 2 
Iraclitzs, and by what HeropboTvs relates of Drjoces King of the Medis, Lib. i. p. 26, 27. Ed. H. Steph. fee, alſo, Hs10 
Turocox, w. 85, Ce. & Oer. & Dier. v. 38, 39. And, therefore, it is that there were, ſometimes, ſeveral Kings amo 
and the ſame People, as Mr. Lr CLtrc has not failed to remark and to prove from the Teſtimony of Homes, who meut 
ſeveral Kings of the Phegciaus, Odyſſ. Lib. viii. v. 40, 41. He, alſo, quotes a fine Paſſage of Dioxxsius Haricaxv as 
from whence it agpeats, that the Abuſe which Kings made of their Power, obliged People to eſtabliſh Ariſtocratical ot! = 4 
cratica! Government : Kar” dry; pv yep anagn mi; EM iαινEẽ“we, &c. At firſt all the Cities of Greece were por ry 
„% by Kings, but not @rb/trari/y as barbarous Nations were, but according to the Laws and Cuſtoms of the Country; 


« he was eli\cemed as the belt King, who was the moſt juſt and ſtrict Obſerver of the Laws, and who never departed ir lc 5 which 


n 8 os 
100 
v5 


bk 
3 
1 1 \ 
"z - 
4 Ty 
4 
4 
47 
4 * 
JF 
= * 
3 
. = 
« = 
©Y 
9 * 
=_ 
5 1 
3 
2 
4A 
2 
= 
H ö 
$ 
= 
4A 
1 
3 
. 
4 
F 
_ 
= 
1 
4 
4 
7 
2 4 
N 
| 
3 
A 
® 
N 
ä 
K 
7 Pb 
\ 


« Cuſtoms of the Country. This is what Homez means, when he ſtyles Kings, Men who diftril ute Fuftice. — 
*« Monarchies tus lizaited, ſubſiſted a long Time upon that Foot, as among the Lacedemonians ; but ſome Rings beg 5 


CHAP. I. 


ing a civil Society *. And when they 
url reduced to ſuch Order, as to be ſecure 
from mutual Injury, they muſt, of courſe, enjoy 
reater Share of thoſe Benefits, which it was 

i 1 power to confer upon each other. And 
this Account is ſeconded by thoſe who deduce 
ha Original of Commonwealths from Fear. 
P which we are not to underſtand the violent 
Diſorder of one in a Fright and Conſternation; 
but only a wary Proviſion againſt future Evils. 
Of which Ariſtophanes * rightly obſerves, H &az- 
ei ce. rdrra, Caution preſerves all Things. 
And by this Expoſition of the Word Fear we 
avoid all the Force of what is objected, that, 
had Men been really afraid of. each other, they 
would have been ſo far from uniting together in 
a civil State, that they would not have endured 
each other's Sight, but one flying this way, and 
another that, would thereby have remained in a 
erpetual Separation. As if Fear implied in it 
nothing but Flight, and not alſo Diſſidence, Suſ- 
picion, and Caution. Nay, this is one Property 
of being afraid, the providing againſt the pro- 
bable Grounds of Fear. Thus, going to ſleep 
we ſhut the Doors, for fear of Thievesz when 
they are ſhut, our Apprehenſion is over. We 
go armed in a Journey for fear of Robbers; and, 
being well armed, fear no more. To which 
Purpoſe Thucydides © obſerves, that the Cuſtom 
of wearing Swords, which was generally re- 
ceived in the barbarous Nations, continued, like- 
wiſe, among ſome People of Greece, by the Ne- 
ceſſity of antient Times; when as yet they had 
no Walls to defend them from Enemies abroad, 
and could not meet together without ſome Fears 
and Jealouſies at home. Remarkable, likewiſe, 
is that Speech of Pyrrbus to the Athenians, re- 
curded by Plutarch in his Life; when being per- 
mitted to enter the City, and offer Sacrifice to 
Minerva, upon his returning thence, he ſaid, 
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2 The Per/ians took the true Way of demonſtrating this; who had a Cuſtom, upon the Death of their 
five enſuing Days without any Law; to the End, That finding, by Experience, the miſerable E ect of Anarchy, the Slaughter, 
the Rapine, and if there be any Thing worſe, that accompanied ſuch a Condition, they might be engaged in a firmer Alligiance to 
their Sovereign for the future, Sext. Empir. adv. Mathem. Lib. ii. p 70. Ed. Genev. To the 

ſome of the Reaſons, which according to the Account of Herodotus, Book i; induced the Medis, living before in independent 
Villages, to inveſt Dejoces with the regal Authority over them. 
f V. Grot. Lib. i. C 


627 


“ That, for his Part, he retained a grateful Senſe 
« of their Kindneſs, and the Confidence they 
„ repoſed in him; but adviſed them, not to open 
their Gates, if they were wiſe, to any King for the 
Civil Communities, even in the Times 
of profoundeſt Peace, do yet fortify their 
Towns, guard their Frontiers with Troops, and 
fill their Granaries with warlike Stores ; all 
which would be an unneceſſary Expence, did not 
they apprehend ſome Danger from their Neigh- 
bours: Of whom, after theſe Precautions, they 
are no longer afraid. So that it is the natural 
Effect of Fear, to find out Remedies againſt it- 
ſelf. And, in like manner, becauſe Men were 
afraid of each other, they ſupplied one another 
with Relief, by joining in a civil State, Of the 
Force and Efficacy of which thoſe Authors ſeem 
to have a deep Senſe, who affirm, that, In Caſe 
there were no Courts of Tuſtice in the World, Men 
would deſtroy and devour each other *, And in- 
deed, that Men have abundant Reaſon to appre- 
hend and fence againſt mutual Danger, we have, 
in another Place, fully proved: Which is 
no leſs true for what Hornius objects, That the 
Fathers of Families for many Ages lived together 
on Terms of Equality, without the Fear of any ſuch 
2 Invaſion on their Rights : and that Am- 

ition was but of late Growth amonpſt Men; com- 
ing in after the Inſlitution of Commonzzealths, and 
then giving occaſion Io the Diſtinctious of Honour 
and Dignity, As if it were not Ambition, which 
occaſioned the firſt Murder in the World; when 
Cain was enraged, that his Brother's Offering 
ſhould find more Acceptance with God, than 
his own *! Beſides, Ambition is but one Root 
of thoſe Evils, which ſpring, in like manner, from 
Perverſeneſs of Temper, and Competition of 
Deſires. Of which, even in thoſe plain and pri- 
mitive Ages, the former produced that ſavage 
and brutiſh Fierceneſs in the Race of the Giants; 
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&« abuſe their Power, and to govern by their Fancy, rather than according to the Laws ; the Generality of the Gree#s would 
© not endure it, and, therefore, aboliſhed this Form of Government.“ 
add a Paſſage out of Hocrates, where this Orator having a Deſign to compliment the Athenians, 
the Time, or 8x n» gre Onumparics, d "ANZ torapxion x) Te yir mor BagOapnr, x) To; TI EM 
When the Name of neither Democracy nor Ariſtocracy was in Being; 
* yernment both among barbarous Nations, and amongſt all the States of Greece.” Panathenaic, p. 443, 
See, alſo, the Commentators on the Beginning of JusT1x's Univer/al Hiſtory ; and what is 
Book; Mr. Locke has, likewiſe, treated of the Origin of civil Societies in his ſecond Treatiſe of civi! Government, Ch. vii, 
Se. As for the Reſt, all IL have ſaid here in this Note, upon the different Motives which gave Birth to civi/ Society, does not 
exclude Conventions either expreſs or tacit. Theſe muſt always be ſuppoſed to intervene here to ſound the Authority of thoſe 
who command, and the Obligation of thoſe who obey; as well as to regulate the reſpective Limits of Power and Subjection. 
Mr. Ca RuIcHAEL, who (06/. in Pur rRND. De Of. Hom. & Civ. Lib 
ſon, which our Author lays down, as the true and principal one, agrees, 
* couraged Maſters of Families to unite in civil Society, in hopes to hold themſelves the firſt Rank in the State. 
* he) they never could have ſucceeded in this, without alledging ſome Reaſon, capable of making an Impreſſion on the Bulk 
* of Mankind. Now there could be no Reaſon more ſpecious than than this, of uniting to defend 
But this Motive-was not conſiderable, and that it might be propoſed without Succeſs, is what I will 
not deny. But the Point is to know whether it was the principal one, or whether it could always take Place? Now the Con- 
trary appears from what is ſaid above, and which has never been anſwered. 
* ſome Influence here, becauſe it ſuppoſes that thoſe who imployed it already formed a Body of civil Society, otherwiſe the 
But this Suppoſition is no ways neceſſary, 
there might be, and probably were, Heads of Families, who (like the Patriarch Abraham in after Times) had a numerous 
by the Help of which it was not difficult for them to reduce to their Obedience inferior Chiefs, who, either ſingle or con 
| Were unequal to them in Power; eſpecially in thoſe Days when the World was not very populous. However, 
| were only. one or more Reaſons, why Men firſt entered into civil Society, what is certain, and, indeed, ſufficient 
That every Man, by engaging to become Member of a State, had in view his own Advantage, and endeavoured, as much as 
poſhible, to preſerve his natural Liberty. This is founded on the Conſtitution of Mankind, and that invincible Inclination 
which we muſt ſappoſe to operate with much greater Force at that Time, 
Education, Prejudice, and private Intereſt, often, almoſt, ſtifle the natural Love of Liberty, 


The Remainder of this Section is taken from our Author's Abridg. de Offic. Hem. & Civ. Lib. ii. Ch. v. $ 7, 
4 L 2 


Antig. Rom. Lib. v. Ch. Ixxiv. Ed. Oxon, I will here 


ſays, that he will go back to 


but Monarchy was the only Go- 


444. Ed. Pari/. min, 
farther ſaid, in Ch.v. 5 4. of this 


ii. Ch. v. $ 7.) has endeavoured to defend the Rea- 
That artful and ambitious Men might have en- 


But (adds 


themſelves from the Inſults 


* Force (continues the ſame Author) muſt have 


In the Times in which civil Societies were forme . 


Family, 
federated, 
though there 
to know, is, 


than after civil Societies were eſtabliſhed ; where 


the 


628 Of the Cauſes and Molives inducing Men Book VII 


the latter occaſioned Strife and Diſſenſion be- 
twixt the neareſt Relations“. In the Breaſts of 
Kings, Ambition, it is true, reigns with greater 
Violence, and tranſports them to Actions more 
bloody and cruel; yet we may trace ſome Foot- 
ſteps of the ſame Paſſion in Shepherds and 
Ruſticks*. Hornius proceeds to obſerve, That, 
in thoſe early Times, to provoke others with Words 
or Blows, would have proclaimed a Man's Folly as 
well as his Malice : Becauſe this would have given 
a Right to the Party thus provoked, to take the firſt 
Opportunity of killing him, Again, there could be 
no Hopes of Booty amongſt People as yet unacquaint- 
ed with Wealth, and poſſeſſing no other Stores but 
thoſe of Fruits, Plenty of which was to be had in 
other Places, with little Pains, and no Danger. As 
if the Proſpect but of moderate Gains were not, 
with bad Men, Temptation enough to do 
wickedly! Or as if Thefts and Robberies were 
not as common of Old, as they are at this Day, 
amongſt People living wholly on Grazing and 
Tillage! Not to ſay, that the Occaſion of found- 
ing Commonwealths was not only to protect 
Men from Robberies, but, alſo, from any Injuries, 
which they might be capable of offering or re- 
ceiving, What he afterwards affirms 1s very 
true, that, Let the Suſpicions of another's miſchie- 
vous Deſign be never ſo well grounded, this will not 
juſtiſy an Attempt upon him, by way of Prevention. 
And that Right and Power of all over all, 
with which Mr. Hobbes inveſts Mankind in his 
State of Nature, ought to be extended no far- 
ther than right Reaſon allows of ; amounting 
only to this Senſe, that Man, in a State of na- 
tural Liberty, has a Right to imploy, againſt all 
Perſons, all ſuch Means for his Preſervation, as 
Reaſon judges neceſſary for him to uſe, and dan- 
gerous to let alone, Wherefore to carry our 
Caution farther than right Reaſon ſhall preſcribe, 
is doubtleſs a Breach ef the Law of Nature. So 
that he, who, on any uncertain Fears, kills the 
Perſon he is afraid of, when he might as con- 
veniently have eſcaped from him, muſt be ad- 
judged guilty by the ſaid Law. Whence they 
appear to be certainly in the wrong, who ima- 
cine that this Principle juſtifies Rapines and 
Robberies, upon ſuch as are not open and pro- 
feſſed Enemies. For Robbery and Rapine plain- 
ly denote ſuch Means, as ſound Reaſon can ne- 
ver judge neceſſary to a Man's Preſervation, but 
ſuch as are rather made uſe of to ſerve the Ends 
of Avarice and Cruelty : It being never alledged 
in Plea for Robbers, that they ſpoil Men of their 
Goods in their own Defence, That other Ex- 
preſſion ſeems very ridiculous; Suppo/ing Hatred 
and Diſſidence to have reigned never ſo much amongſt 
Men, yet this could never be ſaid to have happened 
purely for the Sake of Commonwealths : For Men 
did not, therefore, hate or diſtruſt one another, 
purpoſely that they might conſtitute a civil 
State; but they, therefore, conſtituted a civil 
State, becauſe they diſtruſted or hated each 
other. And though we ſhould allow, as fully as 
can be deſired, that while the Hatred of one Per- 
ſon extended only to ſome few, who were diſ- 
agreeable to him, he might, at the ſame Time, 


a See Gene/. xiii. 7. xxvi. 15, 20, 21. 5 a it 
Nicomach. Lib. iv. Ch, iii. p. 46. C. Ed. Pariſ. 4 Adherbal in Bell. Jugurth, Ch. xiv. e De Cive, Ch. * 
f De Repub, Lib. ii. p 593. Ed. Mech. s De Cive, Ch. iii. F 27. 
. — 


love and favour all others, or at leaſt n 
raged againſt them; yet if each Man 
his ſingle Foe, this alone were enough to fill 

World with Hatred and Diſſenſion. = 


therefore, a vain Attempt to aſcribe the On. 


ginal of Communities to the Accident ; 
bourhood, and the natural Increaſe f 5 of Neigh. 
Generation, 


Supply, whence civil Bodies are 
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maintained : In like manner, the 2 


perhaps give Occaſion for Neighbou at 
themſelves to the ſame Community, rather th 0 
to divide. But the Cauſe which firſt more 
Men to eſtabliſh Societies, is, by no means * 
ducible from theſe Grounds. Ht 

VIII. Nor has any one Reaſon to Imagine, that 
er Nature, which 
prohibits indifferently all ſorts of Injuries, could 
ever have been able to ſecure the whole Bod of 
Mankind (as conſidered in a State of natural Th 
dependency) from mutual Prejudice. Some there 


This laſt, indeed, afford 


8 onour 
Juſtice, Faith, and Innocence are ſo much % 


Eſteem, that they would not violate theſe Rules, 
though ſure of Impunity. Many, alſo, may be 
well repreſented by that Character which we find 
in Ariftotle*: Who refrain from Injury upon 4 
Principle of Fear (it being difficult to wrong others 
without being, likewiſe, wronged by others) and why 
are, therefore, unwilling either to do wrong, or 1 
receive it.. Now, were all Men of this Tem. 
per, the Eſtabliſhment of civil Communities 
might not appear ſo very neceſſary a Work, 
Bur, on the contrary, what Numbers are there, 
who make light of breaking through the moſt 
ſacred Fies of Duty, whenever invited to 
injure others by the Proſpect of ſome Gain 
to themſelves, and the Hopes of eſcaping, by 
Force or Fraud, from the Hands of the injured 
Parties ? Not to diſtruſt ſuch Men as theſe, 
would be voluntarily to expoſe ourſelves to their 
Wickedneſs and Inſolence. Parum tuta per |: 
ip/a probitas eft, ſays Salluſt *, Unguarded Huna) 
is but an undefen/i>le Hold. But as it is the Part 
of Prudence to keep a watchful Eye on bad 


their Attempts; ſo is that Aſſertion of Mr, 
Hobbes unreaſonably harſh, wherein he affirms 
That the Hope of any Man's Security and Pr. 
ſervation conſiſts in his being able, by his ou" 
Strength and Cunning, either openly or ſecretly uk 
beforehand with his Neighbour in Miſchief, Is 
deed the generality of Men are ſo far corrupt, 
that whereſoever there is Appearance of great? 
Advantage from the Tranſgreſſion of Laws, than 
from the Obſervation of them, they make n0 
Scruple to tranſgreſs them: According to tht 
of Plato; Whoever conceives it in bis Poi f 
do unjuſtly, readily does ſo : each Perſon concuang 
Injuſtice io make much more for his privalt In 
tereſt, than Juſtice could do. Vet to reproact 

Mankind with this perverſe Diſpoſition, is cat 
ing the Point and the Cenſure too far, Ni 
by the Confeſſion of Mr. Hobbes himſelf*, font 
modeſt Natures there are in the World, tht 

not aſſume to themſelves more than they bf 
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chers; always having their Eye on that 
Rule, To do as they would be done by. How any 
one, upon Pretence of providing for his own 
Security, could ruſh upon the Oppreſſion and 
Ruin of ſuch innocent and excellent Perſons, 
I muſt, for my Part, own myſelf at a Loſs to un- 
derſtand. Nor can it ever be, that right Rea- 
ſon ſhould warrant my going to kill or oppreſs 
another, of whoſe Deſigns to do me hurt I have 
not had very particular Indications : there be- 
ing, till then, many better Ways left open of 
compoling Matters amicably. Eor, as to that 
Pravity of Nature and Diſpoſition, which 18 
common to the whole Race of Men, and which, 
therefore, admits of various Degrees, we cannot, 
on the Account of it alone, conclude a Man an 
open and profeſſed Enemy. It is owned, there- 
fore, that, as to the Diſcharge of natural Duties 
from others to me, I cannot have it, in a State 
of Nature, ſo well ſecured, as under civil Go- 
vernment: Yet neither is it left in ſo miſerable 
an Uncertainty, as that hereby I muſt be obliged, 
or may be permitted, to treat all Men in a hoſtile 
Manner. For, while I find my own Strength to 
be equal or ſuperior to another Man's, and while 
that Man, by Word or Deed, teſtifies a Deſire 
of living peaceably with me, and by real Proofs 
confirms the Truth and Sincerity of that Deſire ; 
what reaſon have I to account him my Enemy ? 
Or how can the bare Suſpicion, that all this 
Friendſhip is but Counterfeit; or that in time 
he may come to alter his Mind, give me Au- 
thority to aſſault him by way of Prevention? 
And the Truth of this will appear more evi- 
dently, if we look upon the Practice of entire 
and independent States and Governments, which 
are, with regard to each other, in a State of Na- 
ture. Here all Men agree in judging it a Crime 
for one Nation, by ſecret Stratagem or open 
Force, to attack another (as yet not known by 
any Exchange of good or bad Offices, nor en- 
gaged in Friendſhip and Alliance by Covenant 
or other Act) only becauſe there is no common 
Power preſiding over both, by which the other 
State, if attempting any injurious Deſigns, might 
be reſtrained and puniſhed. Which clearly 
proves againſt Mr. Hobbes *, that the Law of 
Nature is not altogether dumb even in a State of 
Nature: Though indeed there is much greater 
Security of having this Law obeyed, under civil 
Government; where the Power of the Ma- 
giſtrate is at hand, to compel thoſe who are 
wanting in Returns of Kindneſs and Peace. 
But, notwithſtanding all this, thus much Pru— 
dence ſuggeſts to us, that we ſhould not only 
provide, by a timely Defence, againſt the open 
and profeſſed Malice of wicked Men; but that 
we ſhould, likewiſe, eſteem the Goodneſs of 
others, not infallible and immutable. And, to 
= anſwer all theſe Ends, no ſuch univerſal Safe- 
We guard, as civil Society, could be invented or con- 
ceived. 
IX. Moreover, although the Law of Nature 
direct us, in caſe any Difference ariſe, to adjuſt 
it amicably amongſt ourſelves, or refer it to the 
Arbitration of others; yet neither thus would 
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the common Peace be ſufficiently ſecured. For 
with the ſame Eaſe, that we diſpenſed with our- 
ſelves in breaking the other natural Rules, we 
might, alſo, light this of appealing to Arbitra- 
tors, and ſo have immediate recourſe to Arms. 
Beſides, ſuppoſing two Men had, by Conſent, re- 
ferred their Differences to a third Perſon ; yet, 
were either of the Parties diſſatisfied with the 
Deciſion, it were no hard Matter for him to're- 
nounce and reject it; in caſe he found his own 
Strength ſufficient to ſhelter him from human 
Puniſhment : eſpecially ſince the Arbitrator is 
not endued with any Authority and Command, 
by Virtue of which he might oblige the Parties 
to ſtand to his Sentence, Therefore, in a State 
of natural Liberty, Prudence will adviſe us, that 
we rely not too much on the bare Faith of 
others; but that we believe the Obſervation of 
all Compacts to be then beſt aſcertained, when 
either they are grounded on the mutual Advan- 
tage of the Parties, or when it is in our Power 
to force thoſe with whom we treat, to be juſt 
and honeſt, But where Perfidiouſneſs is encourag- 
ed by Hopes of Profit, and not reſtrained by 
Fear of Puniſhment, there it were Madneſs to 
think, that bare Covenants ſhould be able to 
warrant our Safety, This appears from the 
Practice of all Nations; who, when they break 
off their Alliance with one State, ſtrengthen 
themſelves with the Friendſhip of another : By 
which Act they do not preſently condemn them- 
ſelves of Treachery, in thus ſeeking for Pro- 
tection to the Faith of others ; but, inaſmuch as 
Communities are chiefly guided by Intereſt, in 
fixing their Alliances, they do but ſubſtitute an 
advantageous League in the room of one which 
was either unprofitable, or dangerous. And it is 
under theſe Reſtrictions and Mitigations only, 
that we can any ways admit of Mr. Hobbes's d 
Poſition, that Covenants founded upon mutual! 
Faith, in a State of Nature, are invalid, For 
though it be plauſibly enough ſaid by Livy e, 
that all Men are ambitious of being credited ; and 
that, 10 repoſe Faith in them, is with moſt Men a 
Tie upon their Fidelity ; yet it is the ſafer Courſe, 
in a State of Nature, to think upon that vulgar 
Saying z 
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X. Again; there is another Reaſon why 
the Law of Nature cannot be able, of itſelf, 
to enſure the Peace of Mankind. For this is 
the Caſe of natural Liberty, that each Man, 
as he places his Defence and Safety in his own 
proper Strength; ſo as to the Means of ob- 
taining that End, and the whole Management 
of his Actions, he purely conſults and follows 
his own private Judgment. And what a wide 
Difference there is between Men in this Reſpect, 
no one can be ſo ignorant, as not to have made 
Part of his Obſervation. * Few there are of 
ſo happy and noble a Temper, as to have, at 
the ſame Time, that piercing Sagacity, which 
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gle Nation, nor ſpeak the ſame Language, 


Judgments, 


Compaſs, and compoſe one fingle Family.” 


And, as for me, conſidering the Variety of Mens Humours, 
I think it is ſtrange that even ſeven or eight Perſons can live amicably under the 
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Mr. Bauvzxg, in his Chapter upon Man, has this fine Thought, © We aſk why the whole World does not make one ſin- 
nor live under the ſame Laws, 


nor agree in the ſame Uſages and Worſhip? 
the Difference of their Taſtes, and the Contrariety of their 
ſame Roof, within the ſame 


may 
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may diſcern what is for the laſting Advantage 
of all Men in general, and of each in particu- 
lar; and that Strength and Firmneſs of Soul, 
which may conſtantly purſue what has been 
prudently foreſeen. The greater Number are, 
on account of their natural Dulneſs, impoſed 
upon by groſs Error, in the Likeneſs of Rea- 
ſon. Others are hurried by the Violence of 
their Paſſions, whereſoever the Gratifications of 
Luſt, or the falſe Appearance of Advantage 
ſhall draw them. Now, in ſo endleſs a Di- 
verſity of Opinions and Deſires, what Hopes 
can there be of Peace and Agreement: whilſt 
every Fool is as ſtrongly conceited of his own 
Way, as the wiſeſt Man is convinced of his; 
and the former will no more ſubmit to the 
latter, than the latter will condeſcend to be m- 
ſtructed by the former? Since therefore Reaſon 
alone, according to the Tenor which we find it 
to hold in particular Perſons, 1s inſufficient to 
compoſe theſe Differences in Judgment; other 
Means are to be uſed, by which an agreeable U- 
nion and Harmony of Mind may, in ſome De- 
gree, be obtained. 

XI. In fine; although it be evident to all 
Men, that, by breaking the Law of Nature, 
they exccedingly obſtruct their own Happi- 
neſs (the Promotion of which-depends on the 
Aſſiſtance. of others) and bring many grievous 
Evils and Dangers on themſelves ; though Na- 
ture has, likewiſe, imprinted it on.the Minds 
and Conſciences of Men, that ſuch as act con- 
trary to her Decrees, by lightly invading and 
harming their Neighbours, ſhall not, in the 
laſt Event, go unpuniſhed * : Laſtly, though 
the Benefits that would redound to them from 
their obſerving natural Precepts, and the Exils 
which they incur by tranſgreſſing them, are 
a manifeſt Argument, that it is better for 
Men to live kindly and ſociably, than other- 
wiſe ; yet would not all this be enough to 


, procure the ſettled Peace of Mankind. And 


that, becauſe the Multitude act not by ratio- 
nal Motives, but by wild Impulſe, miſtaking 
Paſſion for Reaſon ; chiefly through the Fault 
of Cuſtom or Education, which ſtifle and ſup- 
preſs the Force of inward Reflection. As, allo, 
becauſe the greateſt Part of Mankind are wholly 
intent upon the preſent, without any Care or 
Thought of the future; and are commonly 
moved by thoſe as ag which thruſt them- 
ſelves upon their Senſes, while thoſe of a higher 
and nobler Nature are too refined for their 
Affections, and too remote for their Deſires, 


a Claudian, D. IV. Conſulat. Honor. wer. 104. 


Extruite immanes ſeopulos, attollite turres, 
Cingite wes fliwiis, r opponite ſylvas 3 


Non dabitis murum ſceleri.—— 


b *Tis an Obſervation of Cx/ar, that Divine Providence, to ſtrile Men with a deeper Senſe of Afliction, by a ſudden Chant 
from proſperous Affairs, ſometimes grants to thoſe, whom it intends exemplarily to puniſh for their ickedneſi, the more fortvnat 
Succeſs, 'and the 2 0 Enjoyment 5 Impunity, De B. G. Lib. i. Ch. xiv. Not. 5. i Je 
„E. © Curtius viii. 2. Nature ſeems unkind in leaving Men under this great Mali ad 
Diſadwvantoge, that generally they conſider Things leſs before they do them, than after they have done them. Plum 
When a Man, out of Abarice, Envy, Ambition, or ſenſual Delight, has committed ſm 
heinous Wickedneſs, and, after the violent Thirft of his Deſire is cooled and appeaſed, takes Time to reflect, that what be i! 0 
ef Profit, Convenience, or Satigfaction in any Kind, has left him utterly diſappointed, while the baſe Impreſſions and horrid Tyra 
of Sin remain in full Force; muſt necefſarily be brought to this Perſuaſion, that when, for the ſake of empty Glory, . u 
Pleaſure, he broke through the moſt ſacred, moſt beautiful and excellent Rules of Mankind, he, at the ſame Time, filled his nic 
d * Leviath. Ch, xxxi. towards the End. 


Sera Numinis Vindicta, p. 548. 
De Ser. Num. VindiR. p. 555. E 


Life with Shame and Difquict. s Ibid. 


For nothing does ſo much enfeeble the Hopes, aui 


Whence it comes to paſs, that the Dread of 


” 


human Puniſhment is, with too many, 


Os: m 
prevalent, than that of divine Venge * 


which yet ought to hold the: ſovereign Place 
our Fears. Becauſe the Juſtice of Providence 


is, for the moſt part, flow, and the Me 

it ſecret and retired? : Which, with wer . 
is an Argument, that the Calamities, which 
ſometimes attend Impiety, ariſe from other 
Cauſes ©; eſpecially, when they find, thar the 
worſt amongſt them often abound in thoſ 
Things, which the Vulgar take for the Meaſu 
and Standard of Happineſs, while the Gon 
are oppreſſed with many AfMiQtions, ſufficient 
to perſuade the Wicked and Fooliſh, that Vir 
tue has little Power, unleſs in making Men 
miſerable. Thus Plutarch “ obſerves - Whos 
Judgment is immediately executed on a Crime, i: 
ſtops thoſe Men in the Courſe of their Wickedue( 
whom Succeſs would have encouraged to proc} 
deject the Mind of the Oppreſſed, as the i 
and Delay of divine V . and > 
more increaſes the Cruelty and Inſolence of they 
Oppreſſors. And with this very Proſpef it i; 
that the Wicked encourage and harden they. 
ſelves in Villany ; that the Fruit of their Crinet 
they ſhall receive in Hand, but the Puniſhment in 
Reverſion, is at a great Diſtance from Enjuy- 
ment. It may farther be added, that the St 
of Conſcience, Jn a villainous AR, are 
not ſo fierce and raging as thoſe which follow 
after, when what is once done, we find paſt our 
Skill to undo“: and that the Voice of Reaſon, 
which could not be heard in the Hurry and Tu- 
mult of our Paſſions, when theſe once begin 
to cool and ſettle, will ſound moſt forcibly in 
our Breaſt *. In like manner, ſays the wiſe Au- 
thor but now cited , as Malefaftors, when led 15 
Execution, carry each their Croſs ; ſo does Sin, 
out of every Offence, frame its ewn Torment : 
that moſt ingenious Artiſt of a miſerable Life! 
ſuch as is not only confounded with Shame; but 
diſtracted with Horrors, Convulſions, Renne, 
and all the Tumults of a troubled Mind. Bu, 
becauſe theſe inward Torments make no Impreſ- 
ſion on Senſe, they have ſo much the le 
Efficacy towards reſtraining the Growth af 
Wickedneſs in others. Mr. Hobbes is in the 
right, when he tells us, that Scarce any human 
Action can be aſſigned, which is not the Beginning 
of ſo long a Chain of Conſequences, as our Fim. 
fight ſeldom reaches to the End of. The pleſait 
and painful Accidents of Life are ſo firmly links 


Let Floods ſurround, or Foreſts hem you in; 


Heap Rocks and Towers the vaſt Aſcent to win; | 
All Nature is too weak a Fence for Sin. 


© Add. Eccleſia 


„viii. 11. 


— 


t The latter part of this Period is taken out of our Author's Abridgment, De Officia Hom, & Gio, Book ii, Ch. v. 55 
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CHAP. II. 


that he who receives the Pleaſure, 1s, 
N Time, obliged (whether he a pprebends 
it. or not) to accept of the attending Pain. Thus 
the Abuſe of Power is puniſhed by the Power and 
Violence of others; Intemperance, by Diſeaſes, 
&c. and theſe are what 1 call natural Puniſh- 
ments, Yet the generality of Men, cither 
through Defect of Judgment, or Vehemence 
of Paſſion, are commonly hindered from giving 
theſe Conſiderations due Weight. erefore 
there remained no Way of laying ſo powerful 
a Reſtraint on human Corruption, as what E 
now afforded, ſince the Inſtitution of civil States. 
Plutarch * ſeems to have forgotten himſelf, 
when he cenſures Colotes for the following Af- 
ſ-rtion : They wh firſt regulated Life, compoſed 
Lows, ſet up Governments, and Magiſtrates over 
Cities, and enforced Obedience to their Directions, 
were certainly the Perſons who delivered us from 
Trouble and Tumult, and eſtabliſhed Peace and 
Safety in the World. Take away theſe Engage- 
ments ; and wwe ſhould live like wild Beaſts, and 


* Againſt Colotes, p. 1124. D. 


1. Men only are a ſufficient Defence againſt the 
Wickedneſs of Men. 

1. To this End it is neceſſary that many ſhou'd 
join together. 

111. Thoſe who join in this manner ought to agree 
in their Reſolutions. 

iv. The Difference between the Polities of Bees 

J and Men. 12 

= v. An Union of Wills and of Strength neceſſary to 

Y a civil State. 

vi. This . Union produced by intervening Cove- 


nants. 
t ui. The firſt Covenant, with the Decree following 
7 4 | Upon it. : 
: RE viii. The ſecond Covenant, giving the final Per- 
_ fection to a civil Eftabliſhment. 
r. 7e Reaſon for which Hobbes will acknow- 
_ ledge but one Covenant. 
he RS x. 7% Reaſon inſufficient. 
m SE x, XII. Hobbes's Arguments anfeered. 
ing 1 | 
=: II follows now, that we enquire more ex- 
a Ws actly into the inward Structure and Conſti- 
ike WE fution of civil States. That Men therefore 


might render themſelves ſecure againſt the 
Wickedneſs of others, ſo far as the Condition 
et k their Nature will admit, no other Expedient 
could have been invented but this, that each 
Perſon ſhould provide a ſufficient Guard about 
ham, by means of which, the Deſigns of o- 
bers might appear ſo dangerous in the Execu- 
uon, that they would think it their ſafeſt Courſe, 
aher to refrain than to engage, rather to 
p the Peace, than to be the Challengers 
Agęgreſſors in a War. For the malicious 
We clinations” of Men, and their ready Diſpo- 
an to their Neighbour's Hurt, cannot any 
be more effectually kept under, than by 
eng before their Eyes ſome preſent Danger, 


þ rhicu muſt certainly fall on him that ſhall 
( 


re to aſſault another; and by taking away 


Of the inward Structure, &c. 


„In Heſych. De Vir Uluſtr. 


C HAP. 
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hardly forbear to devour the next we meet, 
For that grave Writer, who reprehends this 
Way of ſpeaking, could have no very deep 
Inſight into human Nature and Diſpoſition, if 
he imagined, that, upon reverſing the Laws 
of all civil Communities, the Honout and Safe- 
ty of Mankind could be preſerved by the wiſe 
Rules of Parmenides, Socrates, Plato, or Hera- 
clitus. And, though we ſhould never ſo freely 
ſubſcribe to Ariſtippus's Boaſt *, who, when 
aſked, What Advantage Philoſophers had above 
other Men? replied, Were there a general Repeal 
of all Laws, we ſhould continue to live as regu- 
larly and peaceably as we do at preſent ; yet, 
what would become of the far greater Number; 
who, if left to themſelves, would fancy Luſt 
and Paſſion the beſt Reaſon and Philoſophy ? 
Rather, therefore, let this be the final Deciſion of 
the Caſe z Qui ratione traduci ad meliora non poſ- 
ſunt, metu contineantur © : *Tis fit, that they whom 
Reaſon cannot perſuade to do better, Fear ſhould 
reſtrain from doing worſe. 


e Quintil, »/it. Orat. Lib. xii. Ch. vii, 


II. 


x111. A civil State, how defined. 

xIv. In a Monarch, the Will of the Prince is the 
Will of the State. 

xv. Under other Forms of Government, accord- 
ing to the regular Courſe, the Commu- 
nity is concluded by the Votes of the major 
Part. | 

xv1. This Rule admits of a Limitation, 

xvII. Of Equality of Votes. 

xv111. Of joining or dividing Suffrages. 

xix. How many Perſons at leaſt are requifite to a 
ruling Council. 

xx. Civis, or a Member of the civil State, «who 
may properly be ſo termed. | 

xx1. Subordinate Bodies, of how many Kinds, 

XX11, _—_— with what Rights and Privi- 
eges. 

XX111. Of unlawful Bodies, and Factions. 

xxlv. The peculiar Duties incumbent en the Mem- 
bers of civil States. 


all Hope and Proſpect of Impunity. Now 
ſuch a Defence or Aſſiſtance as this, can by 
no Means be afforded by any fortified Place, 
whether it derives its Strength from Nature, 
or from Art: For to lie thus continually in 
Hold, is to be a perpetual Priſoner ; nor would 
it be eaſy for a ſingle Man to defend his Poſt. 
But if he let in others to help him, there 
will be a Danger from them, likewiſe, and he 
will ſtand in need of a new Protection. Some 
Kind of Aid might indeed be expected from 
Arms; but not to ſuch a Degree, as that one 
Perſon alone ſhould be able to promiſe him- 
ſelf any long Security from hence, againſt 
numerous Oppreſſors: So too, the Defence 
which might be made by brute Creatures, 
is very ſlender and uncertain, and by no 
Means capable of ſhielding us from Dangers of 
this Nature. For though we meet with a Story 
of two Dogs, that performed military Service 

againſt 
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againſt the Americans **; and though the Em- ing contrary Ways, they will not help by 
peror of Ceylon, in his Royal City of Candy, hinder one another. Or, to ſuppoſe the- bet 
1s reported to have a Life-Guard, as it were, if they ſhould once happen to agree well enough 
of an hundred Elephants, which go their about the Undertaking of a ſingle Action eith 
Rounds upon the nightly Watch, and are the upon ſudden Impulſe, or upon Counſel — 
2 Executioners of Criminals: Vet many Deliberation, led on by the Hope of Victory - 
en muſt join in teaching and training them, Booty, or of Revenge (as- may ſometimes be 
before they can be made fit for theſe Employ- obſerved, in the mad Diſorders of popu] 
ments. It remains, therefore, that, againſt the Tumults* ) yet afterwards, either by the 2 
Dangers which might be apprehended from Men, ference of their Tempers and Judgment, .. 
Men alone could afford an agreeable Remedy, by that Envy and Emulation, which is naturg 
by joining their Forces together, by interweaving to moſt Men, or through Lightneſs and In 
their Intereſts and Safety, and by forming a ge- conſtancy, they will be ſo torn aſunder, a tha 
neral Confederacy for their mutual Succour ®. for the future, they will have no manner of In- 
II. But it is manifeſt, that the Joining to- clination, either to afford their mutual Succgy, 
gether of two or three, or a few Perſons, or ſo much as to keep the Peace amongſt them. 
muſt neceſſarily prove inſufficient for this De- ſfelves*. And, conſequently, theſe united Bo. 
fence ; 8 then, the leaſt Addition, on dies, which are formed of a great Number of 
the Side of the Invaders, would turn the Scales, Perſons, are of all the moſt unlikely to hold 
and carry them on to certain Victory; and, for any long Time; unleſs they are kept toge. 
therefore, would encourage and embolden ther by ſome general Fear, reſtraining them fon 
them to begin the Aſſault, by promiſing not quitting a Reſolution at their Pleaſure, which 
only Impunity, but Succeſs. So that to obtain they once made by Agreement. Whence I 
the Security of which we are now in ſearch, follows, that the bare Conſent of a Mali. 
it is requiſite, that the Number of the Con- tude, though confirmed by Covenant, cannot 
federates be ſo great, as that the Advantage give us that Security, which we now ſeek after; 
of a ſmall Odds, on the Enemy's Side, ſhall or, that it is not enough, for many Perſons 1 
not viſibly determine the Iſſue of the War; and, enter into a Confederacy of mutual Aſiſtance, 
conſequently, that this League and Union be and to promiſe on both Sides, that they will 4; 
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made by a conſiderable Multitude. Hence rect their Strength, and all their Actions to- 
Plato © demands ſuch a Number of Subjects wards this End, and towards the common Good. ; 
in his Commonwealth, as ſhall be able to re- But it is ſtill neceſſary, that ſome farther Ti ( 
pel their Neighbours, when they prove inju- be laid upon them, that they who have one: 
rious, and to ſuccour them, when they are conſented, for their general Benefit, to be peace. b 
oppreſſed. From what has been offered, this ful and helpful to each other, may be hindered, by If 
farther Remark may be drawn, that the juſt ſome Fear, from drawing back and diſagreeing, nt 
Meaſure of any State ought to be taken when they find their private Advantage claſhing lo 
from the Proportion it bears to the Strength with the publick. H 
of thoſe about it *. And therefore thoſe Com- IV. For the Illuſtration of this Point, Hells ar 
munities, which were heretofore looked on as * examines ſtrictly the Nature of ſome ink- tre 
ſufficiently large, when Mankind was divided rior Animals, which, after a Sort, appear, like Sp 
into a prodigious Variety of diſtinct Go- wiſe, to maintain Society among themſelves; co 
vernments, are too little ſince the forming of which Kind, the moſt remarkable are the pe! 
of mighty Empires. For, as Pliny obſerves , Ants and the Bees “. For theſe Creatures ma 
Bodies, however high and towering, ſenſibly dimi- though void of Reaſon, by which they might act 
niſh, when ſet in Compariſon with thoſe that engage in Compact, and ſubmit to Goren: pul 
overtop them. ment; yet by joining Conſent, that is, by d the 
III. To proceed: It is no leſs neceſſary, that firing and declining all the very fame Thing, 8p (as 
the Multitude united on this Account, a- do ſo direct their Actions towards the comma nn To 
gree about applying the Means for the At- Good, as that their petit Confederacics are I wh. 
tainment of the deſired End. For, otherwiſe, able to no Differences or Diſſenſions. WV i va, 
how numerous ſoever they may be, yet if they ſhould happen otherwiſe with Mankind, a BR Thi 
1 41 h fd ble Multitude ſhould not be t 
conſent not in uſing the beſt Methods for ef- why a conſiderable Multitude ſhould not ve W not 
fecting the common Security, but reſolve to to live amicably m_— for any Time, with Kerr 
manage each his own Strength according to his out the Reſtraint of civil Authority, is 20 WT cure 
own Fancy, the Deſign will come to nothing: ſtion not unworthy of Debate. The Reaſon 1 ther 
Becauſe, being divided in Opinions, and mov- then, for which the wiſe Appointment of N HT the 
— m a 
Gomara, Hit. ener. Ind. Occid. 44, & 65. b Comp. Hobbes De Cive, Ch. vi. e De LL. Lib. v. 5. 4 Guic 
E. Ed. Wech. 4 Panegyr. Ch. Ixi. Note 2. * Vid. Tacit. Annal. i. Ch, xxxii, f Compare the Dik 1 ſtin& 
of Polybius, on the Vices of the Athenian Commonwealth, Lib. vi. Ch. xlv. W comp 
R — MK *t 
| * her 
See MonTatcx's Eſſays, Book ii, Ch. xii. p. 336 See, alſo, an Account of the Iſland of Ceylon b 2271 rt angu 
Book ii. Ch. i. to which may be added, that, according to STRABo, the antient Gals, in their Wars, made uſe of £8 the 
Dogs, as well as thoſe of their own Country. Geogy. Lib. iv. p. 30s. Edit. Amt. See other Examples n Ez n Te 
Nat. Lib. viii. Ch. xl. Poli en. Stratag. Lib. iv. Ch. ii. $16. Lib. vii. Ch. ii. F1. lian. Hiſt. Animal. Li. wiſer 
Ch. xxxviii. Pollux, Lib. v. $ 47. Ed. Ant. Spartian. in vit. Caracall. Ch. vi. Hari 
2 Without which they cannot maintain themſelves, but by the Jealouſy of the „ States; and Mr. * - . 
remarks here, who quotes what Pliny ſays, Lib. v. Chap. xxv. about the City of Pa/myra, and what Lic) ſpeaks 
guntum, Lib. xxi. Numb. vii. "PAN 
3 De Crwve, Ch. V, & L a Th 
4 Vid. Virgil. Georg. iv. N Tn fore ment, 
Varro (as Mr. Hertius remarks) ſays, that there happen Seditions among theſe little Inſects, when they ba 1, 
Kings. De Re Ruſtica, Ch. xvi. h T 
fur eClen 


CHAP. IL 


| hath joined theſe little Creatures, rather 
jr ga . in publick Bodies, ſeems to be 
chis; chat they continue all the Winter, and are 
ſtill nouriſhed after their orqinary Manner, 
whereas moſt other Inſects, during that Seaſon, 
either periſh, or are preſerved, without any ex- 
rernal Supply of Food. Now theſe Winter 
Stores may be much more conveniently brought 
rogether and laid up, if many join their Ser- 
vice, than if each labours apart from all the 
reſt, Whence it is evident, that the Communi- 
tics formed by theſe Creatures have a quite dit- 
ferent End from that of human and political 
Societies; though we may diſcover in them 
ſome Reſemblance of a Communion of Goods, 
whilſt they labour all for the ſame general Stock, 
and afterwards all receive their Maintenance 
from it. Hobbes offers this farther Reaſon of 
the Difference, that all the Government of theſe 
Animals is nothing but an univerſal Conſent, 
or, many Wills directed to the ſame Object, not 
one arbitrary Will, as in civil States: he 
means, that each of them, in particular, con- 
ſpires with the reſt to work together, and to 
treaſure up their Proviſion in the ſame Heap; 
and that all their Wills are not reduced into 
one ſovereign Will, as in politick Bodies; ſo 
that what a ſingle Ruler, or a governing Coun- 
cil determine, ſhould paſs for the Will of all 
in general. The main Cauſes why, in theſe 
Creatures, which live by the Guidance of no 
ſuperior Faculty than Appetite and Senſe, the 
bare Agreement of Inclinations ſhould be ſo 
laſting, and ſo effectual, as to ſtand in need of 
no other Aſſiſtance, ſeems to be theſe that fol- 
low : 1. Men are continually in Competition for 
Honour and Dignity, whereas theſe Creatures 
are not : And, conſequently, that Envy, Ha- 
tred, and Emulation, which flows from this 
Spring amongſt the former, is not to be diſ- 
covered amongſt the latter. 2. The natural Ap- 
petite of the Bees, and that Faculty, which we 
may call the Judgment of their Senſes, are ex- 
actly uniform, and are carried on towards the 
publick Good, which in them differs not from 
the private. Whatever is not good for the Hive 
(as Antoninus obſerves) is not good for the Bee. 
To ſee their Hives full and flouriſhing, is their 
whole Wiſh and Deſire. But amongſt Men, So 
many Heads, ſo many Wits, and ſcarce any 
Thing is looked on as truly Good, which doth 
not afford the Poſſeſſor ſomewhat ſingular and 
extraordinary above his Neighbours. 3. Crea- 
tures, which have not the Uſe of Reaſon, nei- 
ther ſee nor fancy that they ſee any Defe& in 
the Adminiſtration of their common Societies“; 
in as much as they erected them not with the 
Guidance of Judgment, but by the bare In- 
ſtint of Nature, and have not the Art of 
comparing them with others. Again, not one 
of the Bees ever entertains a Deſign of forming 
ber Comb in any other, than the common ſex- 
= "gular Figure; whereas, in human Polities, 
dere are very many, who, thinking themſelves 
wiſer than their Fellows, are diſguſted with the 
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preſent Condition, and are for introducing a 
Change in the Government. And, according to 
the Difference of Judgments, ſeveral of thoſe 
Projectors are for ſetting up ſeveral Models, or 
for reforming Things each in his own Way, the 
Conſequence of which muſt be the Diſtraction 
of the State, and, in the Iflue, a civil War. 
4. Theſe Creatures, though they have ſome 
Uſe of Voice, in making Known to one ano- 
ther their Deſires, at leaſt, when their Affec- 
tions are more warmly raiſed ; yet they want 
that Art of diſguiſing Things in the falſe Co- 
lours of Speech, which is neceffarily required 
to the diſturbing the Minds and Paſſions of 
Society : This being the Inſtrument, by which 
what is Good 15 repreſented, either under a 
greater or a leſs Degree of Goodnefs, than it re- 
ally hath ; and what is Evil is, in the ſame man- 
ner, either aggravated, or extenuated; or, per- 
haps, both are painted with a quite different 
Face from what they truly bear. But now, the 
Tongue of Man is often uſed for a kind of 
Trumpet of War and Sedition; which is able, 
not only to propoſe falſe Rules of living and of 
acting, but, alſo, with fair Gloſſes and much 
inſinuating Language, to recommend them to 
others, and thereby to render their Minds 
utterly averſe to the Genius of a peaceful and 
ſocial Life. On which Account it was not 
without Juſtice ſaid by the Comedian *, of the 
eloquent Pericles, that he thunder'd and ligh- 
tewd, and confounded all Greece. 5. Irrational 
Creatures cannot diſtinguiſh between Con- 
tumely, or Contempr, and real Damage ; or, 
rather, they have no Senſe at all of Contempt. 
Therefore, whilſt they find the Neceſſilies of 
their own Bodies ſupplied, they commence no 
Quarrel with their Fellows. But of Men, thoſe 
are the greateſt Diſturbers of the Common- 
wealth, who enjoy the greateſt Opportunity of 
being eaſy. Nor do they engage in Contentiors 
about their Honour or their Reputation, till 
after they have gained an abſolute Victory over 
the Force of Hunger, or the Injuries of Wea- 
ther. Laſtly, the Agreement of theſe Crea- 
tures is natural; but that of Men only federal; 
that 1s, artificial, or rather moral ; held toge- 
ther by no other than moral Ties, which do not 
in the leaſt extinguiſh the natural Difference of 
Mens Inclinations, the Roughneſs of their Tem- 
pers, and the Power which they have of taking 
contrary Meaſures. To all which we may add 
this farther Conſideration, that in the Kingdom 
of the Bees there is no ſovereign Authority, 
Fr ee ſo called 3, (though this be the very 

ife and Soul of a Community) for which Rea- 
fon their Monarch is not armed with a Sting. 
ans therefore it is the greater Miracle of Nature, 
that | 

—Rege incolumi, mens omnibus una; 

Amiſſo, rupere fidem.—— 


450% Frinen ſecure, one common Mind they 
ar; 


But, him once loſt, with wild Diſtraction jar“. 


Lib. vi 5 54. > V. Virgil. Georg. Lib. iv. wer. 212, Cc. Add. Xenophon. Oropæ d. Lib. v. Ch. i. 


nent, Ch. ii. 6 8. 


De Clementia, Lib. i. Ch. iv, & xix. 


The Government among ſuch Creatures is but pretended and chimerical. See Algernoon Siducy's Diſcourſe of Govern- 


1 Acharn. wer. 330. Plin. Lib. i. Ep. xx. Note 17, ec. Ed. Cellar. 
hough, by a kind of Miracle in Nature, the whole Hive diſperſe themſelves, as ſoon as their King leaves them. V. Scnec. 
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Yet here it ought to be well obſerved, that 
the Compariſon, thus purſued, between the 
two Multitudes, one of Men, the other of 
Bees, hath been alledged to no other End, but 
to ſhew why, in a great Body of Men, deſti- 
tute of the Advantages of civil Government, no 
long Agreement or good Underſtanding can rea- 
ſonably be expected. But we would, by no 
means, be thought to inſinuate, as if theſe Incli- 
nations, in which the Seeds of Diſcord are con- 
tained, were found to be of equal Force and 
Efficacy in each particular Man ; or, as if ſound 
Reaſon did not, from the bare Conſideration of 
human Nature, ſuggeſt ſuch Arguments, as 
muſt engage and command Men, rather than 
any other Animals, to follow Concord and mu- 
tual Kindneſs. And therefore our Deſign, in this 
Matter, is not in the leaſt thwarted by a learned 
Author *, who hath undertaken to retort theſe 
ſix Reaſons of Mr. Hobbes, by ſhewing, that as 
Man naturally loves Honour, ſo Honour is the 
natural Reſult of good Actions; that he more 
erfectly underſtands the Force of the publick 
Good, in ſecuring his own private Intereſt ; that 
he enjoys the Gift of Reaſon, which equally 
diſpoſeth him, as his Lot ſhall fall, to govern 
or to obey ; that he hath the Art of enlivening 
and adorning his rational Faculty, by ſetting an 
Edge and a Grace upon it, with the moſt 
proper Expreſſions ; that he apprehends himſelf 
to under the Guidance of a Law, by the 
Power of which he diſtinguiſheth a downright 
Injury, from a Damage offered without In- 
jury; laſtly, that Agreements made amongſt 
Men are not only ſtrengthened and confirmed 
by Nature for a long Continuance, but, like- 
wiſe, receive from Art, as the Aſſiſtance of Na- 
ture, many Defences againſt leſs uncertain 
Dangers, and, by means of Writing, a Duration 
beyond the Age of Man. The Argument doth 
not at all affect vs, unleſs it could prove, that 
a numerous Body of Men, car 4 under no 
common Government, might not be diſturbed 
by a very few: As, likewiſe, that all Men 
are judicious and wiſe, and, after the cleareſt 
Manner, apprehend the Dictates of ſober Rea- 
ſon, and have utterly diſabled all their evil Af- 
fections and Deſires. He certainly erects a civil 
State upon no better than a ruinous Bottom, 
who . 5 too large Allowances for the Modeſty 
and Ingenuity of Mankind; and meaſures the 
Integrity of others, eſpecially of the loweſt Rab- 
ble, by his own. | 
V. But what that is which we may depend 
upon, as ſufficient for the long keeping toge- 
ther the Conſents and Inclinations of an unit- 
ed Multitude, will eaſily appear to one that 
thoroughly examines the common Bent and Ge- 
nius of Mankind. Now in this there are two 
Vices to be diſcovered, which eſpecially hinder 
any Number of Perſons from long continuing in 
the ſame general Deſign, One is, the great Va- 
riety of Inclinations and Judgments, about diſ- 
cerning what is moſt expedient for the common 
End : To which there 1s joined, in many Men, 
a Dulneſs of apprehending which, of ſeveral 
Means propoſed, is more advantageous than the 
reſt; as, likewiſe, the obſtinate Stubbornneſs in 
defending what they have once, right or wrong, 


2 Bp. Cumberland de L. N. Ch. ii. F 22. 
. 118. 
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back, and oblige us, 


ſerve (ſpeaking of the Ariftotelians) that even 


b Tuſc. Quæſt. Lib. iv. Ch. xx. 
and Choice to the Governor of the Univerſe, as good Subjects do to the Lax of the State. 


happened to embrace. The other ge 
is a ſluggiſh Coldneſs in Buſineſs, — ey Aug 
ſion to doing willingly what we know to be 4 
our Intereſt; when we are under no neceſſ. . 
Force, which might drive us on, if we bun! 
whether we will or no 
the Performance of our Duty. The form 
theſe Evils may be remedied, by uniting, in 
perpetual Bond, the Wills of all the Parties 5 
by ſo ordering Things, that, in all Affairs _ 
ing to the common Good of the Society ham 
ſhould be but one Will to govern their Pro- 
ceedings. The latter, by conſtituting ſom 
Power, which ſhall be able to inflict a preſent 
and ſenſible Puniſhment, on thoſe who oppoſe 
or hinder the publick Benefit. 7. ully * hath x 


remarkable Saying to this Purpoſe : They ob- 


» to 
er of 


the Paſſion of Grief was not conſtituted by Natur 
without our great Uſe and Advantage; that My, 
taken in Offences might be heartily troubled at 11, 
Correction, the Reprocf, the Inominy, which they 
undergo. For they, who can bear Infamy and Re- 
proach without Concern, ſeem to have obtained the 
Privilege of ſinning with Impunity. 
Now the Union of Wills could not poſſibly 
be compaſſed in any of the following Ways: 
Either that by a natural Conjunction the Wills 
of all the Parties ſhould be amaſſed into one; 
or that one Perſon only ſhould exert his Wil, 
and all the reſt ſuppreſs theirs; or that the na- 
tural Diſagreement of Inclinations and Contra 
riety of Deſires ſhould, by any means whatſoever, 
be abſolutely taken away, and combined in per- 
petual Harmony and Concord. The only Me- 
thod then, by which many Wills may be con- 
ceived as joined together, is, at leaſt, this; that 
each Member of the Society ſubmit his Will to 
the Will of one Perſon, or of one Council; ſo 
that whatever this Perſon or this Council ſhal 
reſolve, in Matters which neceſſarily concern 
the common Safety, ſhall be deemed the Wil 
of all in general, and of each in particular, 
For, when I have made over my Power to 
another, his Act and Choice is interpreted a 
mine ©. 
So again, as to the other Remedy propoſec, it 

is impoſſible to conſtitute ſuch a Power as ſhall 
be formidable to the whole Multitude, by natu- 
ral Means ; that is, by transfuſing the rel 
Strength of all and each of them into one Pet. 
ſon, ſo as to leave all the reſt utterly weak and 
impotent. But one Man can thus only be ſup 
poled to poſſeſs the Strength of all, when tit 
whole Body, and every particular Member, hare 
obliged themſelves to uſe and apply ther 
Strength, as he ſhall judge expedient. When 
this Union of Will and of Forces is once com 
pleated, thence, at laſt, ariſeth what we cal! 
Commonwealth, or civil State, the ſtrongel 
of all moral Perſons, or Societies. 
What hath been offered may, perhaps, 
more diſtinctly underſtood, if we conſider, th 
by the Submiſſion of their Wills, made on 4 
Part of the Subjects, their natural Liverty © 
Choice is not extinguiſhed ; by virtue of * 
they are ſtill able, de facto, to reſume what * 
once gave, and to deny and withdraw de 


Obedience which they promiſed: As, likcwü, 


© Agood Man ſubmits his 07 7 - 
; Arrian, EpiQet, Lib. i. * 


tht 
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CHAP. II. 
t the Strength and Power of the Subjects are 
not, by any natural Conveyance, transferred real- 
ly on the Sovereign, as if, for Inſtance, the 
Strength, which lay in the Shoulders of all the 
Subjects, ſhould be removed to the Prince's 
Shoulders; and, conſequently, that both the Wills 
the Strength of thoſe who are governed, 
are, as we may ſay, turned into the Scales, and 
rendered conformable to the Governor's Plea- 
ſure, only by theſe two moral Weights, which we 
come now to examine. The firſt is taken from 
their own Act and Covenant, by which they en- 
age their Allegiance : And this receives all poſ- 
Gble Force from the Command of G OD, and 
from the ſacred Authority of an Oath ; both 
which are ſo much the more effectual in over- 
ruling Mens Minds, the more carefully the Par- 
tics have, from their Childhood, been educated 
with good Diſcipline and Inſtruction, and the 
more Knowledge they have obtained of the Ne- 
ceſſity and Uſefulneſs of civil Government. 
But they, who, through the extreme Pravity of 
their Mind, reſiſt the Force of this Weight, 
whilſt they either fooliſhly imagine Govern- 
ment to be a Stratagem found out for the vex- 
ing and oppreſſing of all others, to ſatisfy the 
tyrannical Pleaſure of a few; or elſe are over- 
come with a heavy Liſtleſsneſs, rendering them 
averſe to the voluntary Performance of what 
their Duty requires; theſe, we ſay, are drawn 
to obey their Superiors, by that other Weight 
which we have {till in reſerve ; that is, by the 
Fear of Puniſhment, and by external Compul- 
fion. Farther, ſince he who compels another, 
ought to ſurpaſs him in Strength, and ſince that 
Strength, by which Governors exceed the Force 
of private Perſons, ariſeth from hence, that the 
Subjects are ever ready to apply their united 
Power, as they ſhall be commanded ; hence it is 
evident, that the Ability, which Rulers have to 
compel and reſtrain evil and diſobedient Sub- 
jects, is owing to the Obedience of the Good. 
Now, that the greater Part of a Nation's 
Strength ſhall always be in the Hands of the 
Sovereign, it is eaſy for him to effect *; pro- 
vided that he firſt obtained his Crown by lawful 
= Means, and that he expreſſeth any tolerable 
= Care and Endeavour towards the Diſcharge of 
his Truſt. For as he may ever reaſonably hope, 
that the Majority of the Subjects will be mind- 
ful of the divine Command, and of their Oath 
of Allegiance and Fealty; ſo it is indeed ever 
the Intereſt of the larger and better Part of 
the People, that the State ſhould remain ſe- 
cure and undiſturbed, that the lawful Govern- 
ment ſhould be maintained in its due Privi- 
ges and Authority. But beſides all this, Go- 
We 'croors have ready at Hand certain uſeful En- 
Les, which afford a vaſt Addition to their 
We towcr; ſuch as are good Fortreſſes and a ſtand- 
8. Force, engaged to the Prince by more than 
We Orcinary Ties; by means of which Aſſiſtances, 
AMaultitude, how numerous ſoever, may be 
uced to Obedience, eſpecially if they want 
rms, and are ſcattered at a wide Diſtance, 
ough the ſeveral Parts of the Country; and 
Wi! calc the Sovereign uſeth due Caution, to 
F- hinder his People from bandying into Factions. 
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VI. That the Union, which we have been 
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thus explaining, may be more thoroughly ap- 
prehended, we are to know, that many natu- 
ral Perſons, before they cloſe into one moral 
Perſon, whatever they act, and whatever Ob- 
ligations they take upon themſelves, they act 
and undertake in their ſingle Capacitics, ſo that 
the Number of the Actions and Obligations is 
equal to the Number of the natural Perſons. And 
though often, when we would denote many 
independent Men, we uſe the Word Multi- 
tude, which ſeems to imply ſome kind of 
Unity; yet if we conſider more exactly, this 
Term is not one of thoſe which we call co/- 
leftive Words, or ſuch as ſignify an united 
Body, compoſed of many Individuals, as thoſe 
other Names of an Army, a Navy, an Aſſembly, 
a Senate, and the like; bur really imports no 
more than a bare Number of Things in ge- 
neral, without ſpecifying whether they be of 
the ſame or different Kinds, whethey they be 


united or diſperſed. And, therefore, properly 


ſpeaking, a Multitude of Men is not one com- 
pound Body, but many ſeparate Perſons, each 
of which hath his own Judgment, and his own 
Will to determine him in all Matters that ſhall 
be propoſed. For which Reaſon, if we thus 
conſider a Multitude, and then abſtract it from 
the particular Men, of whom it conſiſts, we 
cannot aſcribe to it, in this general Notion, any 
one Action diſtinct from thoſe of the private 
Perſons, or any peculiar Privilege or Right. 
Hence ſuppoſe a Man to be in a Multitude, or 
to have many other Men about him, not joined 
in a common Society; ſhould moit, or ſhould 
all the reſt of theſe perform any Act, or en- 
gage in any Compact, while he alone enters his 
Diſſent to the Buſineſs, or, negatively, doth not 
any way approve or partake of it, the ſaid Act 
or Compact ſhall, on no account, affect his Per- 
ſon. So that, on the whole, to join a Multi- 
tude, or many Men, into. one compound Perſon, 
to which one general Act may be aſcribed, 
and to which certain Rights belong, as it is op- 
poſed to particular Members, and ſuch Rights 
as no particular Member can claim ſeparately 
from the reſt; it is neceſſary, that they ſhall 
have firſt united their Wills and Powers by the 
Intervention of Covenants ; without which, how 
a Number of Men, who are all naturally equal, 
ſhould be linked together, is impoſlible to be 
underſtood. 

VII. The Nature and the Number of thoſe 
Covenants, by the Mediation of which a civil 
State is compacted, may be diſcovered by the 
following Method of Enquiry. Let us con- 
ceive in our Mind a Multitude of Men, all na- 
turally free, and naturally equal, going about 
voluntarily to erect themſelves into a new Com- 


monwealth: Here it will be neceſſary, firſt of 


all, that they covenant each with each in parti- 
cular, to join into one laſting Society, and to 
concert the Meaſures of their Welfare and Safe- 
ty, by the publick Vote (though, in a Compact 
of this Nature, it is the moſt uſual Way, for 
particular Perſons, to reſerve to themſelves the 
Liberty of departing, if they ſhall ſee fit.) 
This Covenant may be made either abſolutely or 
conditionally, The firſt is done, when a Man 
engageth himſelf to ſtick to this Society, what- 


5 
1 o 


2 . * . 
See hereafter in Book viii, C4, xi. f 2, 


5 3 == Le Clerc (in his Additions to Moreri's Dictionary, at the Bottom of the Article of Calvin) ſays, That Princes who 
eur a moderate Share of Integrity, may be almoſt adored by their Subjects. ; 
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ever Form of Government ſhall afterwards be ap- 
proved of by the major Part: The latter, when 
the Perſon engaging adds this Clauſe, , provided 
ſuch a Form ſhall be introduced, as is agreeable 
to his private Judgment. Farther, when this 
Covenant is to be tranſacted, it is requiſite that 
all and each of them give their Conſent. He 
that ſhall diſagree, though he may happen, for 
ſome Time, to continue in the ſame Place with 
the reſt, yet ſtands without the Bounds of the 
riſing State, nor is obliged by the Vote of his 
Fellows, though the greater Number, ſo as to 
be under any Neceſſity of joining himſelf to the 
new Eſtabliſhment; but he remains under his 
natural Liberty, in which it ſhall be lawful for 
him to provide for his private Security, accord- 
ing to his own' Meaſures. But after ſuch a So- 
cicty, repreſenting the firſt Rudiments and Be- 
ginnings of a State, hath been united in the 
Manner deſcribed, it is then farther neceſſary, 
that a Decree be made, ſpecifying what Form 
of Government ſhall be ſettled amongſt them. 
For, before this Point is adjuſted, it is impoſſible 
they ſhould take any regular Step towards 
maintaining the Safety of the Publick. Now 
when Matters are come to this Iſſue, they who 
Joined themſelves in the Society upon abſolute 
Terms, ſhall, if they deſign to continue longer 
in the Place where the Society is fixed, be bound 
by the Agreement of the Majority, to acquieſce 
in the Form eſtabliſhed, though their own Opi- 
nion more incline to ſome other Model. For, 
by adding no Exceptions to the Covenant, they 
are preſumed to have, in this Reſpect at leaſt, 
ſubmitted to the Will of the greater Number ; 
from whom it can, with no manner of Reaſon, be 
expected, that they ſhould quit their own Judg- 
ment, to comply with a few that obſtinately ſtand 
out. But, on the other hand, they who entered 
themſelves in this Society upon Conditions, un- 
leſs they expreſly conſent to the Government 
reſolved upon, ſhall not become Members of 
the State, nor be concluded by the Vote of the 
Majority. 

VIII. After the Decree hath paſſed, to ſettle 
the particular Form of Government, there will 
again be Occaſion for a new Covenant, when the 
Perſon or Perſons, on whom the Sovereignty 1s 
conferred, ſhall be actually conſtituted ; by 


which the Rulers, on the one hand, engage them- 


ſelves to take care of the common Peace and 
Security, and the Subjects, on the other, to 
yield them faithful Obedience; in which, like- 
wiſe, is included that Submiſſion and Union of 
Wills, by which we conceive a State to be but 
one Perſon. And from this Covenant the State 
receives its final Completion and Perfection. But 
now, if the Form eſtabliſhed ſhould happen to 
be a Democracy, this latter Covenant doth not ſo 
manifeſtly appear; becauſe the ſame Perſons are 
in different Reſpects Sovereigns and Subjects: 
Whereas every Covenant requires two diſtinct 
Parties. Nor doth the different Reſpect ſeem a 
ſufficient Diſtinction; as, for Inſtance, when the 
ſame Titins is ſaid to be a Father, a Son, a Huſ- 


a In Th: cydidzs, a Member of a Democratical State, unacquainted with publick Affairs, is ſtyled an uſcl:ſs Citizen, 
Ch. xl. Ed. Oxon. Socrates's Diſpute with Charmides in XAenophon, Memorab. Lib. iii. p. 486. 
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band, a Son-in-Law, a Father-in-Lay, 2 M 

chant, Sc. for here if this Ju, as a Merch 4h 
ſhall promiſe any Thing to the ſame Jin wy, 
Father, there is no Covenant in the Caſe W. 
are, therefore, to underſtand, that, in a po 15 
Government, the particular Members * 2 
Sovereign Aſſembly are not only diſtingui X e 
by different Reſpects, but are really differs 
Perſons (though not of the ſame kind) who "Wi 
diſtinct Wills, diſtinct Acts, and diſtin R; he 
from each other. For the Will of partic 
Men is not immediately the Will of the Peg 
nor can what particular Men ſhall happen ® 
be conſtrued as the People's Acts, or vice reti 
Again, particular Men neither enjoy the Sort. 
reignty, nor any Part of it, but it is lodged in 
the Body of the People. For to have a Part f 
the Sovereignty, and to have a Vote in that ac 
ſembly in which the Sovereignty reſides, arc tuo 
different Things. So that hitherto there ſeen 
to be no Reaſon why we may not ſuppoſe a Co. 
venant to paſs between the general Aſſembly 
and the private Members of the State. je 
Thing indeed there is, which may be urged 
with ſome Colour, to the contrary : It is, tha 
ſuch a Covenant would be of no manner cf 
Uſe; becauſe each Man, by giving his Conſt 
to the ſetting up of a Democracy, is, at the 
ſame Time, preſumed to have ſubmitted his 
Will to the Will of the major Part; and be 
ſides, the Love that he hath for his own Perſon 
and Fortunes, ſeems to lay a ſufficient Neceſſity 
on any Man to labour with his utmoſt Ability 
for the publick Good, with which his own pri 
vate Welfare is inſeparably united. However, 
although it may not, perhaps, be altogether 5 
neceſſary in Democracies, as in other Govern- 
ments, that this Covenant, or mutual Engage- 
ment for performing the reſpective Duties of $- 
vereign and Subject, ſhould be openly and ei. 
preſly made; yet it is abſolutely requiſite, tht 
we ſuppoſe it to have paſſed by tacit Agre- 
ment. For whether we look on the firſt Decree, 
for the Eſtabliſhment of the Democracy, as the 
bare Act of many Wills conſpiring in one Delire, 
or as the Covenant of each Man with each, to 
this Purpoſe, I will ſubmit my Will to a gener 
Aſſembly for us all, upon Condition you will do tit 
like : Yet from all this, thus ſtrictly conſiders, 
there can no other Obligation ariſe, but whit 
follows, that every Perſon ſhall be bound t 
acquieſce in this particular Form of Govern 
ment, ſo long as it is not altered by univerli 
Conſent. But now the wy in a popula 
State are certainly under a farther Obligato! 
For firſt, each Member is bound to ſtand to ſucl 
Decrees and Commands as ſhall proceed tron 
the general Aſſembly; and then again, the) 9 
engaged, every one in particular, to contribut 
each his utmoſt Service to the State, and to pt 
fer the public Good to his own private Advar 
tage. Otherwiſe, on what Pretence ſhould] 
Man be puniſhed, for not giving Attendance . 
the public * Councils? Since then ſuch an 0% 
gation is evidently diſcovered, there muſt of Ne 
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i All this, whatever our Author ſays, follows from the chief End of that civil Society which thoſe in queſtion 
form. has the Eſtabliſhment of Democratical Government, implies in it a Convention between each Citizen, 
a Subject, though, as he has a Vote in the public Deliberations, he forms a Part of that colledive Body in whic 


Power reſides, 
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ceſüty be ſome Principle whence its Origin is 
derived; and this can be nothing elſe but the 
Covenant of which we have been now diſcourſ- 
ing. a 
But, if the Society agree to erect an Ariſto- 
cracy, or a Monarchy, then this latter Cove- 
nant is far more viſible. For upon creating the 
Senate, or the Prince, both Parties interchange 
their mutual Faith, and mutual Performances 
thence ariſe, as their neceſſary Duty, Inaſ- 
much as, after the Sovereignty hath been once 
conferred and received, the Prince or the Senate, 
no leſs than the Subjects, ſtand bound to dil 
charge certain Offices, with which they were 
not fort concerned: The People, before the 
Paſling of this Covenant, being no more en- 
aged to obey one Man, or one Council of Men, 
than that Man, or that Council of Men were 
engeg el to undertake the Care of the Publick. 
But now, from what Principle could this mutual 
Faith and Obligation to Duties, which were not 
required before, take their Riſe, but from Cove- 
nant ? 

What we have hitherto delivered, concern- 
ing the two Covenants, and the one Ordinance 
or Decree, may be illuſtrated by that Account, 
which Dionyſius Halicarnaſſeus * gives us of the 
firſt Settlement of the Monarchy in Rome, 
For hire, firſt of all, a Number of Men flock 
together, with Deſign to fix themſelves in a new 
State; in order to which Reſolution a tacit Co- 
venant, at leaſt, muſt be ſuppoſed to have paſſed 
amongſt them. After this, they deliberate a- 
bout the Form of Government, and that, by 
Kings being preferred, they agree to inveſt Ro- 
mulus with the ſovereign Authority, And this 
holds too in the Caſe of an * Interreguum, dur- 
ing which, the Society being held together only 
by the prime Compact, it is frequent to enter the 
Debate about the Frame and Model of the 


Commonwealth“. 


Halica ru. Lib. iv. 
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and Conſtitution of civil States. 637 


We ought carefully to obſerve, that this 
Method of producing and conſtituting a civil 
State, by the Means of two Covenants and one 
Decree, is the moſt natural, and what agrees in 
general to every kind of Government 3. Yet a 
Monarchy may ſometimes happen to be conſti- 
tuted by one Covenant alone; as ſuppoſe many 
Perſons, without any antecedent Agreement 
amongſt themſelves, ſhould, at the ſame or 
a different Time, each Man for his own Per- 
ſon only, ſubject themſelves to a ſingle Maſter, 
almoſt in the ſame Manner as an Army, which 
is formed cut of Strangers and Mercenaries, who 
come from all Parts to offer their Service, So 
again, they who join themſelves to a Commu- 
nity already eſtabliſhed, have need of one A- 
greement only, by which they, on their own 
part, petition to be admitted into the State; and, 
on the other part, they who repreſent the State, 
upon Security given for their Obedience, admit 
and receive them, 

It would be an unjuſt Suſpicion, in any Per- 
ſon, to imagine that what we have offered about 
theſe Covenants, in making them the Cauſe and 
Foundation of a civil State, is purely our own 
arbitrary Fiction z becauſe the firſt Riſe of moſt 
Governments is unknown, or at leaſt we do not 
certainly apprehend them to have been com- 
poſed and cemented after the Manner here de- 
ſcribed. For it is certain every State once had 
its Beginning +, But now, before the Fixing of 
any State, the Perſons, of whom it was to con- 
ſiſt, could not be united to each other, by the 
ſame Ties as they are after the State is actually 
ſet up; nor could they yet be ſubject to thoſe, 
to whom afterwards they owe Subjection. And 
ſince we cannot underſtand, how either this 
Union, or this Succeſſion could be made, with- 
out the Covenants or Agreements before men- 
tioned, it is neceſſary that the ſaid Agreements 
muſt tacitly, at leaſt, have paſſed in the Inſti- 


2 See the Debate of the Per/ian Nobles in Herodot. Thalia, p. 121, &c. and of Brutus and his Aſſociates, in Dzoyny/. 


1 Book, ii. in the Beginning. 
2 See Ch. vii. F 7. following. 


ſucceſſively intervened. Above all the 


uv, xXxiii. 


3 Although the firſt civil Societies in the World were not directly and preciſely formed in this manner (as I have ſhewn 
above, P. 625. Note 2.) yet, when once they were eſtabliſhed, whatever was their Origin, and at whatſoever Time each 
Citizen became a Member; we muſt 1 4 the three Conventions, mentioned by our Author, as if they had expreſsly and 
rſt is neceſſary that civil Society may not be regarded as diſſolved during an Interreg - 
num, or when the Succeſſion to a Monarchy comes to fail. I, therefore, freely retract what I ſaid, after Mr. 7771 (Obſ. pv.) 
in the p: eceding Editions, 7 hat this firſt Convention is only, with regard to the ſecond, what Scaffolding is with reſpect to the 
Building, for whoſe Conſtruction it was erected, See Mr. Carmichael's Notes on the Abridgment of the Duties of a Man and 
4 Citizen, Lib. ii. Ch. vi. F 9. and Mr. Otto, on the ſame Chapter, 5 7 - 
+ © It is not at all to be wondered at, ſays Mr. Locke excellently well, in his ſecond Treatiſe of Civil Government, Ch. vii. 
ot, Ec. that Hiſtory gives us but a very imperfect Accout of Men that lived together in the State of Nature ; the In- 
* conveniency of that Condition, and the Want of Society, no ſooner brought any Number of them to cther, but they pre- 
* {ently united and incorporated, if they deſigned to continue together. And if we may not ſuppoſe Men ever to have been 
in the State of Nature, becauſe we hear not much of them in ſuch a State, we may as well ſuppoſe the Armies of Salma- 
* naſir and Xerxes were never Children, becauſe we hear nothing of them till they were imbodied in Armies. 
js ever antecedent to Records, and Letters ſeldom come in among People, till a long Continuation of civil Societ has, b 
* other neceſſary Arts, provided for their Safety, Eaſe, and Plenty. And then they begin to look after the Hiſtory of their 
* Founders, and to ſearch into their Original, when they have out-lived the Memory of it. 
* as with particular Perſons ; they are commonly ignorant of their own Births and Infancies: And if they know any thing of 
* their Original, they are beholden for it to the accidental Records that others have kept of it. And thoſe that we have of 
* the Beginning of any Polities in the World, excepting that of the Jews, where God himſelf immediately interpoſed, are all 
* either plain Inſtances of ſuch a Beginning as I have mentioned, or at leaſt are manifeſt Footſteps. He muſt ſhew an Incli- 
: — to deny matter of F 2 who will 3 allow that the Beginnings of Rome and Venice were by 
everal Men free and independent of one another, among whom there was no Superiority or Suliection: And if , 
* Word may Toe og he tells us (Lib. i. Ch. xxv.) That in many Parts of Non 362 + is n9 Gil Gow Tots 8 
* are great and heren Conjeures, ſays he, that theſe Men, ſpeaking of thoſe of Peru, for a long Time had neither Kings nor 
* Commonavealths, but lived in Troops, as do this Day in Florida, the Cheriquanas, 7% of Brazil, and many other Nations 
* which have no certain King, but, as Occaſion requires either in Peace or War, they chuoſe their Captains as they pleaſe. And 
* I hope tuoſe who went away from Sparta with Palantus mentioned by Juſtin, Lib. iii. Ch iv, will be allowed to have been 
* free Mx independent of one another, and to have ſet up a Gove: nment over themſelves, by their own Conſent', But though 
Hiſtory ſuould furniſh us with no poſitive Example of this, it does not hinder, but we may regard it as an inconteſtable Thin 
that there was a Time when Men lived together in a State of Nature: And we might as well doubt that civil Society had 2 
Bepinning, as ſuſpect that the Men who compoſed the Armies of Salmanaſſer, or * 
Hiſtorians deſcribe them as grown Men, and able to bear Arms, See Algernon viency upon Civil Covernment, Ch, iti, 
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tution of Commonwealths. Nor is there any 
thing to hinder, but that the Original of ſome 
Things, not committed to the Monuments of 
Time and Hiſtory, may be traced out by the 
Diſquiſitions of Reaſon, 

IX. It may be worth our while, on this Oc- 
caſion, to examine, with particular Strictneſs, the 
Opinion of Mr. Hobbes, who, in the Generation 
of States, acknowledgeth no more than one 
Covenant of each Man to each Man ; frequently 
repreſenting and declaring, that there paſſeth 
no Covenant between the Prince, or the Se- 
nate, and the Subjects. Indeed, we may ealily 
gather from the Deſign of his Books of Policy, 
which is clearly diſcovered in the Leviathan, the 
Reaſon that put him upon this Aſſertion. His 
principal Aim was to oppoſe thoſe ſeditious and 
turbulent Spirits, who, in his Time, laboured to 
bring down the regal Power to their own 
Model, and either utterly to extinguiſh, or to 
render it inferior to the Subjects. To cut off 
from theſe Men their ordinary Plea for Rebel- 
lion, which was, that there is a reciprocal 
Faith between the Prince and the People, and 
that when the former departs from what he en- 
gaged by Promiſe, the latter are releaſed from 
their Obedience; as, alſo, to hinder reſtleſs and 
factious Perſons from interpreting every Action 
of their Prince, which ſuited not with their own 
Humour, as a Breach of his Faith; he reſolves 
to deny that there 1s any ſuch Thing as a Cove- 
nant between Subjects and their Sovereign. 
And having undertaken to maintain, that every 
Monarch, properly and truly ſuch, hath an ab- 
ſolute and unlimited Power; it followed of 
courſe, that he ſhould exclude all Covenants 
or Compacts from this Affair, becauſe theſe ſeem 
to be the chiet Inſtruments of reducing Autho- 
rity to Bounds and Rules, But now, although 
it highly concerns the Intereſt of Mankind, that 
the regal Power ſhould be kept ſacred and in- 
violable, and be ſecured from the impertinent 
Cavils of thoſe buſy Deſigners, who are always 
plucking at it; yet this Conſideration doth, by 
no means, make 1t neceſſary for us to deny what 
is as clear as the Light, and to acknowledge no 
Covenant, in a Caſe where there is certainly 
a mutual Promiſe for the Performance of Duties 
not before required. Whilſt I voluntarily ſub- 
ject myſelf to a Prince, I promiſe Obedience, 
and engage his Protection: On the other hand, 
the Prince, when he receives me as his Subject, 
promiſeth his Protection, and engageth my O- 
bedience. Before this reciprocal Promiſe, nei- 
ther was he bound to protect me, nor I to obey 
him, at leaſt by any perfect Obligation. And 
who will pretend to ſay, that an Act of this kind 
doth not fall under the Head of Covenants ? 
Nor is this Covenant uſeleſs, becauſe they, who, 
by their own free Choice, appoint a King over 
themſelves, ſeem, before-hand, to have entered 
into an Agreement for the advancing ſuch a 
particular Perſon to the Throne, For as the 
bare Election, without the Acceptance of the 
Party elected, confers on him no Power over the 


a Xiphilin. Eyit. Dion. i» Neron. All Sovereign Force and Authority, when zern bare Perſon, paſcib in: 
diatel from the Giver, and holds good againſt him in the Handi of the | bs 4 conferred by a priva ſon, p 
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Book VII. 
reſt; ſo it is plain enough, from the N 
the Buſineſs, 1 they ks — freely A * 
under the Power of another, deſire he ſhould 1 
the Exerciſe of that Power, purſue the Eng for 
which it was given him : And that he rece; d 
the Power on this Condition, that thoſe 5 
conferred it on him, ſhould not, by his mea 4 
miſs of their Aim. They who create 1 
reign therefore, as they, at the ſame time 4 
miſe whatever the Nature of Subjection requires, 
ſo, on the other Part, engage him to endeavoy! 
the procuring of all thoſe Benefits, for the ale 
2 3 civil Governments are introduced 

nd what can we call this but the entering inte 
Covenant? e 

X. Nor, upon admitting this Covenant he. 
tween Prince and People, do thoſe Inconye. 
niences, to which Mr. Hobbes ſeems to have had 
an Eye, neceſſarily follow. This, indeed, i; 
common to all Covenants, that they lay upon 
Men an Obligation to ſome certain Perfor- 
mance. But, then, there is the greateſt Die. 
rence imaginable between thoſe Covenants, in 
which one of the Parties doth, at the fame 
time, put himſelf under SubjeCtion : to the 
other, and thoſe, in which neither Party re- 
quires, with reſpect to the other, any Superio- 
rity or Command. Thus the Right of a Maſter 
over his Servant, at leaſt over ſuch an one 2; 
freely enters into that Condition, depends upon 
Covenant; and, in the ſame manner, the Au- 
thority of a Father over him that offers him- 
ſelf to be adopted, and the Command of 2 
General over his mercenary Troops. And yet 
this doth not hinder, in the leaſt, but that in 
all theſe Caſes there is a Right of governing on 
the one Side, and an Obligation to Obedience 
on the other: Nor may the Party in Subjection 
throw off the Yoke, when his Superior's Com- 
mand proves diſagreeable to his own Hu- 
mour . For, in all theſe Covenants, which 
do not include a Submiſſion of Will and of 
Strength, ſome certain Duties are ſpecified, to 
be mutually performed on the inward Principl: 
of Conſcience ; and when either Party refuſeth 
voluntarily to fulfil his Engagement, there re- 
mains no Redreſs, but either from War and 
Violence, or from the Compulſion of their com- 
mon Lord. But in Covenants, where one of 
the Parties is made ſubject to the other, the 
latter may, as he thinks fit, preſcribe what ſhall 
be done by the former; and hath, likewiſe, i 
Power of forcing his Compliance, in caſe cf 
Refuſal; whereas the former Party cannot, 0! 
any Account, be ſaid to hold the like reciprocal 
Power over him. Wherefore a Governor Cal 
not be taxed with Breach of Covenant, unle 
he either utterly abandon all Care of the Pub 
lick, or take up the Mind apd Carriage of it 
Enemy towards his own People, or manifeſtly 
and with evil Deſign, recede from thoſe Rule 
of Government, the Obſervation of which Wi 
by the Subjects, made the neceſſary Condition 
of their Obedience. And it is very eaſſ i 
one in Authority to avoid and eſcape all thole 
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See Lib. i. Ch. iv. 5 8, 9, preceding. 


0 this Purpoſe, 


ions, provided he will but conſider, 
** higheft of mortal Men are not exempt 
from the common Laws which attend their For- 
tune and Condition, and that, as Pliny * ob- 
ſerves, No Prince was ever himſeif deceived, who 
had not before deceived others, Laſtly, That 
Prince mult either be extremely vicious, or 
extremely weak and impolitic, who cannot ſo 
order Matters, as that it ſhall be always the 
Intereſt of the greater, or the ſtronger Part 
of the People, to ſee him preſerved in his 
Perſon and Government. And it may be a 
ſtrong Motive to him, to apply his beſt Endea- 
vours towards the compaſſing this good End, 
if he barely reflect on that Saying in Livy ? 
I it to be imagined, that any People, or ſo much 
as any ſingle Man, will continue longer than 
they needs muſt, in a Condition which is grie- 
wous and uneaſy to their Mind ? If, then, the Ma- 
ſority of the People find it their Intereſt to 
ſand by their Prince, and to defend the pub- 
lick Adminiſtration as lodged in his Hands ; as 
they cannot but do, if he guide his Councils 
with Juſtice and Wiſdom; then his Fortune 
reſts upon a Bottom. He that cannot com- 
paſs thus much, is fitter for any other Em- 
ployment, than for Sovereignty and Com- 
mand. | 
XI. Let us proceed to weigh more parti- 
cularly the Reaſons urged by Mr. Hobbes in fa- 
vour of his Opinion. And here, firſt of all, 
we think it very inconvenient, that he ſhould 
go about to derive the Obligation of Subjects 
towards their Sovereign, from ſuch a Covenant 


by which each Man obligeth himſelf to each of 


his Fellows, that he will not reſiſt the Will of that 
Perſon, to whom he hath yielded himſelf to be 
governed ©, Indeed, they who have agreed 
amongſt themſelves, to confer the Sovereignty 
on 4 certain Man, are preſumed to have agreed, 
likewiſe, that they ſhould all ſubmit their own 
Will to his Will; or, that, in the Management 
of the Commonwealth, his Will ſhould repre- 
ſeat the Will of them all. Nor is it unuſual 
to ratify ſuch a Conſent about conferring the 
= Sovereignty, as, alſo, the Terms under which it 
= 1s conferred, by the mutual Covenants and 
= Oaths of the People. Yet to agree about in- 
= veſting ſuch a Perſon with the Government, and 
to confirm their Inveſtiture by interchanging 
= their Faith one with another, are two different 
| Things. But to go farther, There's no Abſur- 
dity in ſuppoſing, that Subjects ſhould mutually 
engage their Faith to yield Obedience to their 


= common Prince ; as we know, there are ſuch 
= Covenants in which all engage for each, and 


each for all. Yet there is no Neceſſity, but 
chat this may entirely be omitted, and, in fact, it 
s ſeldom practiſed. When a Stranger is incor- 
= Porated into a State, he ſwears Allegiance to the 
Sovereign: But he is now here required, ſo far 
& 4 we can diſcover, to contract with the other 
W Subjects about paying this Allegiance. Laſtly, 
l would be a thing of' very dangerous Conſe- 


Pang. Ch, Ixvi. in fin, d Lib. viii. Ch. xxi. 
udges ix, 54. 1 Sam, xxxi. 4. Zonaras, Part iii, 


and Conſtitution of civil States. 


© De Cive, Ch. v. { 7. 
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quence, to build our Obligation to our Prince 
on a Covenant with each of our Fellow-ſub- 
jets, which would import as follows; I ranſ- 
fer my Right upon the King for your ſake, that 
you, for my ſake, may transfer your Right upon 
him alſo. For at this Rate every Subject will 
ſeem to make the Obedience of every other 
Fellow-ſubject the neceſſary Condition of his 
own : And, conſequently, it any one happens to 
violate his Engagement, all the reſt ſtand re- 
leaſed from theirs. And this Reaſon alone ſhews 
what Neceſſity there is that each Subject ſhould 
be bound to his Sovereign in his own Perſon, 
without any Dependence on the Obedience of 
others; to the End that, how uneaſy ſoever one 
or two, perhaps, appear under their Confinement, 
the Sovereign may make uſe of the united 
Strength of all the reſt, in reducing the Rebel- 
lious to their Duty. | 

No leſs incongruous is that Aſſertion of Mr. 
Hobbes, to this Purpoſe ; That the Obligation to 
obey the ſupreme civil Power doth not ariſe imme- 
diately from the Covenant, by which particular 
Perſons give up all their Right to the State; but 
only dalla from hence, that without Obedience 
the Right of Sovereignty would have been vain 
and inſignificant, and, by Conſequence, no Com- 
monwealth would have been formed*. What need 
of this Winding and Turning, when he might 
have gone on in the ſtraight Road ? The Reaſon, 
which moved him to this Poſition, is certainly 
idle and frivolous. He proceeds upon a tacit 
Suppoſal, that Things agreed to by Covenant 
cannot lawfully be fuſed ; whereas a Prince 
may lawfully command his Subject, what the 
Subject may as lawfully diſobey; as if the King 
ſhould order me to kill myſelf, or himſelf, or 
my Father, though judicially condemned: 
Wherefore, in his Opinion, the Obedience of 
Subjects is to be drawn from ſome other Prin- 
ciple, than from any Compact with the Sove- 
reign. But now, we maintain, that the law- 
ful Power of the Prince, and the Duty of 
the Subjects, exactly and compleatly anſwer 
one to the other: And therefore we deny, 
that, in any Caſe, the Subject can lawfully 
refuſe what the Prince lawfully enjoins. For he 
can lawfully enjoin no more, than what re- 
ally 1s, or, at leaſt, is judged to be agree- 
able to the End for which civil Communities 
were firſt eſtabliſhed. If either, through evil 
Deſign, or through unwiſe Counſel, he attempts 
any thing contrary to this End, the Act ſhall, 
on no Account, be eſteemed lawful. But whe- 
ther the Subjects may reſiſt all ſuch unreaſon- 
able Injunctions, is properly another Queſtion, 
and ſhall be diſcuſſed in another Place, Mr. 
Hobbes's Inſtances are of no Weight in this 
Point, For, if the Prince might lawfully 
command any of thoſe Actions, which he 
mentions ; that is, if the Performance of ſuch 
a Thing, by a Subject, ſhould ſeem conducive 
to the Good of the Commonwealth, the Sub- 
ject could not Jawfully refuſe to comply . 


4 id Ch. vi. $13. e See 


reports, that when Theophilus the Emperor, upon the Loſs of a Battle, 


& !ood almoſt benummed with Fear, and would not ſlir out of the Field; Manuel, with his Sword drawn, accoſted him 


Unleſs you follow me, I am reſolved to kill you on the Spot: for it is better you ſhould hoſe your Life, 


ban that you hbould fix a Mark of the high ö ng i 
= .. F } gheſt Diſgrace on the Roman State, by falling into the Hands of the Enemy, At 
which Threats the Emperor, with ſome Unwillingneſs, awakened from this Lethargy, and following 6 Guide, wot off 


| 5 lafe, The Poet Quint. Calab. Lib. xiii. obſerves, 


A Prince ſhould rather fa// amongſt the Brave, 
Than wear the Badges of a Royal Slave, 


And, 
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And, on the other Side, if the Commands were 
void of all Juſtice and Reaſon, and the Subject 
ſlain for not performing them; no Man in his 
Wits will ſay, that ſuch an one was lawfully put 
to Death, 

As to what he affirms in the ſame Chapter *, 
That the Right of a Sovereign is conferred 
on him by the People, by Way of Donation; 
this is not ſo much as conſiſtent with his own 
Notions, Donation he himſelf allows * to be 
the Transferring of Right from one Party to ano- 
ther, without the like Return, But now when 
a Prince is inveſted with the Sovereignty, there 
is a mutual Transferring of Right, or a recipro- 
cal Promiſe, The Subjects engage to be obe- 
dient, the Prince to take care of the Common» 
wealth, to which Duties neither of them ſtood 
bound, before this Act paſſed between them, 
For, as, before the Government was conferred 
on ſuch a Perſon, the reſt of the Society might 
have oppoſed or reſiſted his Command, though 
they afterwards appoint him for their Sovereign; 
ſo he, on his part, if they had demar led his 
Care or Protection, might, likewiſe, have reſiſted 
them; that is, might have denied thoſe Per- 
formances, as Things which they had no Right 
to require of him ©, 

XII. The other Set of Reaſons, which he 
makes uſe of * to overthrow all Compacts 
between Prince and People, will appear to be 
no leſs weak than the former, In the firſt 
Place, he undertakes to prove that democratical 
States are conſtituted, not by Covenants be- 
tween each Man and the whole People, but 
between each Man and each Man, His Argu- 
ment is: © Becauſe, in every Covenant, the 
« Parties covenanting muſt exiſt antecedently 
&« to the Covenant itlelf. Whereas, before the 
« Settlement of the State, the People cannot 
« be ſaid to exiſt, as being not one compound 
« moral Perſon, but only a Multitude of In- 
e dividuals. And then again, after the State 
ce js ſettled, to enter into ſuch a Covenant would 
« be to no Purpoſe ; becauſe the Will of the 
« People includes in it the Will of any pri- 
& vate Subject, to whom the People muſt 
« be ſuppoſed, in this Caſe, to engage their 
« Faith; ſo that they may releaſe themſelves 
e when they pleaſe, and, by Conſequence, 
« are actually free.” But now it is manifeſt, 
that there's a Medium between theſe Suppoſi- 
tions. Before the Settlement of the State, 
many Men are not indeed a People, that is, a 
democratical Community : Therefore no Cove- 
nant can be made with them as ſuch. And ſo 
too, after the State is ſettled, a Covenant of this 
Nature would, in one Senſe, be in vain 3 that is, 
it would be in vain, for one or two particular 
Subjects, to make a private Compact with the 
People about the publick Adminiſtration : For 
he that hath once given his Conſent to the in- 
troducing a Democracy, is preſumed to have 
thereby obliged himſelf to obey ſuch Decrees, 
as ſhall proceed from the Majority of the Peo- 
ple; which Obligation muſt needs ſuffer Preju- 
dice from any particular Covenant. But, {till 
in the very Act of conſtituting a popular State, 
a mutual Covenant may, and really doth, paſs 


a Set. ult in fin. 
Divin, Lib. iii. Ch. xvii, 


d Se. ult. in fin. 
De Give, Ch. vii. 5 9. 


© Comp. Luke xii, 13, 14. 
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etween the People and the priva ; 
the Nature of Which we 34 (ahnden 
plained. A Man might argue, with A 
much Reaſon and Conſequence, that Jull a 
band cannot poſſibly have entered into ' _ 
venant with his Wite ; Becauſe, before Ma. 2 
ſhe was not his Wiſe; and, after Marti I 
would be in vain to come to a Covenant 2 
Woman's Will being then put under 8 8 
jection to the Man's. Whereas, in the ver 2 
of taking or chuſing ſuch a Woman | Bp 
Wife, a Covenant might paſs between | 
Parties, Epicurus's Fallacy about Death N 
a Piece of Sophiſtry much of the ſame Sul. 
as *tis recited and confuted by Ladd 
When we are in Being, Death is not; and 11 
Death is in Being, we are not: J. herefere I); 1 
Agniſies nothing to us; or, Death and de bh 
nothing to do with each other. What a nice Cheat 
was this upon our Underſtandings? As if we = 
Death when it was once over, and had baten - 
our Senſes with it ; and not rather feared ty 4 

which Act our Senſes are thus taken from us! 7% 
there is a certain Point of Time, when we ſeen ty 
be gone, and yet Death is not quite arrived. 4 
here's the miſerable Moment, when Death begin 
its Being, and we conclude ours, 

But farther, ſhould a Man contend with 
never ſo much Earneſtneſs, that he cannot, in 
democratical Governments, conceive ſuch a 
Compact in his Mind, or that he judgeth it 
utterly uſeleſs; yet he cannot fairly take Oc. 
caſion thence to exclude it from other Forms 
where thoſe who command, and thoſe who 
obey, are really and naturally . different Per. 
ſons. For here, certainly, a mutual Covenant 
is required, by which the former engage to 
undertake the Care of the Publick, and to 
make the Safety and Welfare of the People 
the chief Law of their Actions; and the latter 
again engage to yield Obedience, Hence it is 
evident, what Judgment we ought to make of 
that other Aſſertion laid down by Mr. Hall 
that, becauſe the particular Members of the hi. 
ciety, not by any Compact with the People, but ly 
private Covenants between themſelves, are bound 
to acquieſce in every Ad of the People; they art, 
by the ſame Covenants, bound to acquieſce in that 
Ad of the People, which transfers the Sovereig! 
Right of the State upon a Senate, or upon a M. 
narch. For it is no good Conſequence to {ay ; 
if the general Aſſembly of the People agree to 
transfer the ſupreme Command on a Senate, of 
on a King, 2 Perſons are bound to ſtand 
to their Reſolution z therefore there paſſeth no 
Covenant between the People, who transfer tht 
Right, and the Nobles, or King, on whom it“ 
transferred, 

He has ſtill an Argument behind, of as much 
Strength and Weight as the reſt. He tells us, tit 
a King, though elected by the People, cannot, bf 
the fame People, be obliged to any Performance: 
becauſe immediately upon his Election the Pep! 
are diſſolved, and loſe rhe Exiſtence they had 3 
one Perſon ; for which Reaſon the Obligation © 
rected towards them, as one Perſon, doth, likewi's 
periſh and is diſſolved. Now, What he fixeth het 
for the Baſis of his Opinion, that the Obligation 


Ch. vii. 5 7, &c. n 
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CHAP. II. 


any Perſon ceaſeth, the Perſon himſelf 
army T is to be underſtood of thoſe 
Caſcs only, in which, either the Perſon is ex- 
tinct by a natural Death, or that Quality expires 
in which alone the Obligation was founded. 
But when a free People transfer the Government 
on a King, neither do themſelves die in a na- 
rural Senſe, nor is the King's Obligation found- 
ed in that Quality of the People, which deno- 
minated thera a free State; but in that by 
which they reſolve to be, for the future, a So- 
ciety of Men under a ſingle Governor. As a 
Suitor who is engaged by Covenant to a young 
Woman, cannot, after the Marriage hath been 
conſummated, except againſt the Contract, on 
Pretence that his Obligation 1s expired, becauſe 
ſhe is not a Virgin now, as ſhe was when the Co- 
venant was made. For the Obligation of a 
Suitor was not founded in the Quality of Virgi- 
nity ; but he contracted with a Virgin in order 
to her changing her Condition to that of a Wife. 
Upon the Conſtituting a Monarch, the People 
are diſſolved in this Reſpect only, that the ſu- 
reme Authority doth no longer reſide in a ge- 
neral Aſſembly ; but they are, by no Means, diſ- 
ſolved into a looſe Multitude, not united by any 
mutual Bands : For they ſtill continue one So- 
ciety, held together by one Government, and 
by their original Covenant amongſt themſelves. 
The whole of the Matter, therefore, is this; 
Mr. Habbes impoſeth upon leſs intelligent Rea- 
ders, by the ambiguous Signification of the 
Word People. In Democracies, the People de- 
notes the whole Body of Men, who, in different 
Reſpects, govern and are governed *, But who 
will venture to affirm, that an Obligation to- 
wards a People in this Jatter Senſe, or as they 
are ſubject to a Monarch, or to a Senate, may 
not continue and ſubſiſt, though contracted 
whilſt they were yet free, but in order to their 
future Subjection, and in certain Proſpect of 
it? To conclude, Mr. Hobbes himſelf elſe- 
where * expreſly aſſerts, that God was made 
the King of the Jewiſh People by virtue of 
a Covenant between him and them”, And 
how then can he pretend, that there is no 


— — — Sparſa ac diſſona moles 
In corpus wultumgque coit, & rege ſub uno 


Diſpofita eft. — 


— 


and Conſtitution of civil States. 641 


Covenant between a mortal King and his Sub- 
Jets? A little * before he delivers the direct 
contrary : When a Man, ſays he, ſubmits himſelf 
to his Conqueror, he is bound by as neceſſary an 
Obligation as the trueſt Subject; for a Contract, 
lawfully entered into, cannot fairly be broken or 
tranſereſſed 3, | 

XIII. By the Means of theſe Covenants then 
a Multitude of Men are ſo united and incorpo- 
rated, as to form a civil State; which is con- 
ceived to exiſt like one Perſon ©*, endued with 
Underſtanding and Will, and performing other 
particular Acts, diſtinct from thoſe of the pri- 
vate Members. Again, as it is diſtinguiſhed 
and known from the ſame Members by one ge- 
neral Name *, ſo it hath peculiar Rights and 
ſeparate Properties, which neither particular 
Men, nor many in Conjunction, nor all together, 
without him in whom the ſupreme Authority 
reſides, can make any Claim or Pretences to : 
And laſtly, it hath peculiar Actions proceeding 
from it, which private Perſons can, on no ac- 
count, aſſume or challenge to themſelves. So 
that the moſt proper Definition of a civil State 
ſeems to be this, It is a compound moral 
© Perſon, whoſe Will, united and tied together 
© by thoſe Covenants which before paſſed among 
© the Multitude, is deemed the Will of all; to 
the End, that it may uſe and apply the 
Strength and Riches of private Perſons to- 
* wards maintaining the common Peace and 
Security.“ Mr. Hobbes hath given us a very 
ingenious Draught of a civil State, conceived as 
an arliſicial Man: In which the Sovereign is 
© the Soul, as giving Life and Motion to the 
* whole Body; the Magiſtrates and the other 
* Officers, artificial Joinus; Rewards and Puniſh- 
* ments, faſtened to the Seat of Sovereignty, and 
* by which every Member is moved to the Per- 
formance of its particular Duty, the Nerves 
which do the ſame in the Body natural; the 
Wealth and Riches of particular Members are 
the Strength ; Salus Populi (the People's Safety) 
its Buſineſs ; Counſellors, by whom all Things 
needful for it to know are ſuggeſted to it, are 
the Memory; Equity and Laws an artificial 


* Fid. Hobbes de Cive, Ch. xiii. F 3. d Leviath. de Interregnis, f 7. Concluf. © Statius Achil. Lib. i. v. 457, 458. 


A wild and ſhapeleſs Maſs 
Aſſumes a Figure and a comely Grace, 
Under a Monarch's Reign 


id. Lib. i. Tit. viii. Lib. vi. $1. D. De Diviſ. Rerum, & Lib. ii. Tit. iv. Lib. x. $4. D. De in Jus wands, & 
Lib. in. Tit. iv. Lib. vii. $ 1. D. 2uod cujuſcunque Univerſ. Nom. & Lib. xlviii. Tit. xviii. Lib. 1. $ 7. D. De Qua ſtion. 
Had. Senec de Beneficiis, Lib. vi. Ch. xix, xx. For that Definition of Dion. Pruſeus (in Boryſthenic.) A State is a 
Multitude of Men living together, in the ſame Place, under the ſame Laws, we may perhaps hereafter find Occaſion to exa- 
mine; it being founded on the Maxims of Grecian Policy. Nor hath Apuleius much better Succeſs when he defines the 
Platonic Commonwealth, as the moſt perfe& Model of Government, in the following Manner ; from the Authority of 
Plato himſelf; A State is a Union or Conjunction of many Men, among ft whom ſome govern and ſome are governed, but all 
agree and mutually afſift each other, guide themſelves in their Duty by the ſame Laws (ſuch as are good and juſt) and 
bave accuſtomed themſelves to live within the ſame Walls, and to have the ſame Inclinations and Aver ſions in all Thing 


Vid. Hobbes de Cive, Ch. xxxv, xl. 


wile, E qQuiſhed, Cy. xx. of the ſame Book. 
here I 3 Fid. Hobbes de Cive, Ch. xx. 


fits: 


© |.» te he od ot 


* 


3 Our Author means the Appendix to Hobbes's Book, where this is found, Ch. ii. p. 353. But there is nothing in what 
2 of having read it a /ittle before. As for the Reſt, ſee what that Author ſays more at Length, with regard to that 
eccracy of Gop over the 1/raclites, in Chapters xxxv, xl. And, touching the Agreement between the Victor and the Van- 


| This Definition is a little intricate, and as Mr. iin obſerves {Ob/erv. DLv11 ) confounds the Sovereign with the Stat 
ation 1 * indeed is a Body of which the Scwereign is the Head, Lf 2 Subjects the Members. Our * has here — 
bo p followed Hobbes's Definition de Cive, Ch. v. $9. From whoſe Principles, however, he otherwiſe widely differs. 
= armichacl, who has attempted to defend Hobbes ( Note in PurrExp. De Of. Hem. & Civ. Lib. ii. Ch. vi. $ 10.) ſays 
= ng to deſtroy the Foundation of this Criticiſm, though he tries to give a better Definition. I wonder our Author did not 
un 278 = Definition ſo often quoted by Cicero, found in his iiid Book, De Repub. and which St. Auguſtine has preſerved 
2 Civ. Dei, Lib. ii. Ch. xxi.) Multitudo Juris conſenſu, & utilitatis communione ſociata. A Multitude of People 
together by common Laws, to which they ſubmit with common Accord, and for their common Intereſt,” 
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« Reaſon ,; Concord is Health, Sedition Sickneſs, and 
civil War, Death, Laſtly, the Pa#ts or Co- 
venants, by which the Parts of this Body po- 
litick are cemented together, reſemble the di- 
vine Fiat, or the Let us make Man, pronounced 
by GOD in the Creation.“ Whence we 
may gather, * the Way, that Jſocrates was in 
the wrong, when he affirmed the Form of Go- 
vernment to be the Soul of the State, having the 
ſame Force and Power as the Mind hath in the 
Body. Whereas the Form of Government 1s 
rather the ſame in the State, as in a human Body, 


KR 6 


the Structure and Diſpoſition of the ſeveral Parts. 


and Members. 

XIV. The State, in exerting and exerciſing its 
Will, makes uſe either of a ſingle Perſon, or of 
a Council, according as the ſupreme Command 
hath been conferred, either on the former, or on 
the latter, Where the Sovereignty is lodged in 
one Man, there the State 1s ſuppoſed to chooſe 
and deſire whatever that one Man (who is pre- 
ſumed to be Maſter of perfect Reaſon) ſhall 
Judge convenient*; in every Buſineſs or Affair, 
which regards the End of civil Government, 
but not in others. For Inſtance, if a Prince de- 
clare War, if he make Peace, or enter into an 
Alliance, this is interpreted as the Will and Act 
of the State“: But not if he eat, or drink, or 
ſleep, if he marry a Wife, or if he be guilty of 
any Vice or Diſorder, So that we may form a 
Diſtinction between the publick Will of the 
Monarch, repreſenting the Will of the State, 
and the private Will of the ſame Monarch, 
which he uſeth like any other Man, in the Pro- 
ſecution of his perſonal Affairs. Hence there 
naturally ariſeth this Queſtion, Whether if he, 
in whom the publick Will reſides, wills other- 
wiſe than he ought to do, and, conſequently, ſins 
in the Exerciſe of this publick Will, the Action, 
which proceeds from a Will thus depraved, is 
to be looked on as the Action of the State? For 
every Perſon, who ſubmitted his own private 
Will to that of the Prince, is ſuppoſed to have 
done it with this Intention, that the Prince 
ſhould will nothing, but what ſhould be juſt in 
itſelf, and advantageous to the Publick. Here 
it ſeems reaſonable to pronounce, that an Action, 
proceeding from the Abuſe and Corruption of 
the publick Will, is, in itſelf, a publick Action, 
or the Action of the State; becauſe performed 
by the Sovereign, as conſidered in that Capacity. 
Thus if a King or a Senate ordain evil Laws, 
execute wrong Judgment, appoint unfit Ma- 
giſtrates, or undertake unjuſt Wars, that Act 
in all theſe Inſtances is certainly publick. As, 
when a Coachman overturns, the Action is his 
as a Coachman, though as one unſkilful or neg- 
ligent in his Art. But then in the Court of 
Conſcience no Man is accountable for ſuch an Act, 
unleſs he contributed poſitively and effectually 


2 Leviath, Progm. b Euripid. Supplic. v. 1188, Ec. 


— — TP; fit Adraſtus ſwear ; 
The King and Lord of Greece ſhall ſwear for all. 


© De Cive, Ch. xii. F 8. 
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towards its Production. Therefore Sub: 

not charged with the Faults of the Rain us 
nor they in a Senate or ruling Council, who 45 
ſent from any ſuch Propoſal, and are outvo a 
by the reſt, : But the Inconveniences, bby 
innocent Subjects ſuffer on account of theſe 4 
lick Crimes, are to be ranked amongſt cost og 
neral Evils to which human Nature, in E 
Condition of Mortality, lies neceſſarily expoſed; 
and which we muſt, therefore, endure with the 
lame Patience as we do extreme Drovght : 
immoderate Rain, and thoſe other Misfortane 
which we ſtyle naturally Evil, Though ther 
are ſeveral Things, which Experience bens 
to have a very great Virtue and Efficacy ny 
wards the preventing of theſe Inconveniencez. 
as fundamental Laws, good Education and 
Diſcipline, and above all, the Precepts of Re. 
ligion. 

It follows, on the other hand, that whateye, 
any particular Perſon, or many together, or al 
without the King, ſhall will or do, belide or con. 
trary to his Authority or Command, not on! | 
in Buſineſs of the latter, but, alſo, of the former 1 
kind, ſhall not, in the leaſt, be looked on as the 
Will or the Action of the State, but as a private 
Will, or a private Action: Nay, there ſhall be 
ſo many diſtinct Wills, and ſo many diſtin 
Actions, as there are particular Men concerned 
in the willing, or the doing thus or thus, And 
the ſame Judgment is to be paſſed on that which 
ſingle Men, or a Number of Men ſhall attempt 
by their own private Motion, without Au- 
thority or Order from that governing Council, 
in which the ſovereign Power reſides. Thete- 
fore amongſt the Opinions which encourage 
Sedition, and which tend to the diſſolving the 
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inward Frame and Structure of any State, eſpe- 
cially of a Monarchy, Mr. Hobbes © reckons this . 
for one, that the Vulgar are not able right y to g 
diſtinguiſh between a State, or People, and a 0 
Multitude, A People or a State makes but one K 
Perſon, having one Will, and performing only N 
one and the ſame Action. Neither of which My 
can be ſaid of the Multitude of Subjects oppoſed g: 
to the Prince or ſovereign Council, But whit ba 
he affirms afterwards, that the People rule in every as 
State, comes to nothing through his idle Aﬀects 
tion of overmuch Nicety, For the Word Pe | 
ple muſt import one of theſe two Things; the 
either the whole State, or the Body of tit 7” 
Subjects. In the former Senſe it is ridiculos « © 
Tautology, The People, that is the State, ri * Þ: 


in every State: In the latter Senſe it is abſolut- WW . © 
ly falſe, The People, as diſtinft from the Printe, A 
rules in every State. As for that which fl 
lows : In Monarchies the People govern ; ber 
the People, by the Will of one Man, exert (6 
own; he ought rather to have ſaid more plat 
ly thus: In a monarchical Government is 


_———_— 


1 Areopagit. p. 245, & Panathenaic. p. 450. But it ſeems to me, that Jfcrates is not ſpeaking there of the Form d 
Government, and that Iloauriia fignifies here only Civil Government in general, which (as our Author himſelf allo 
the following Chapter, Sect. 1.) is the Soul of the State. Mr. Hertius has lately obſerved the ſame Thin in his Re , 
on Welfus's Tranſlation, which led our Author into this Miſtake. But it ſeems to me, that the Form © Government» 
with regard to the State, what the Structure and Diſpoſition of all the Members is, with regard to the human Body. 11 

2 Provided firſt, that he act with Knowledge, and not through Error, nor through any raſh Motion, which for 41 
deprives him of the Uſe of his Reaſon ; and, ſecondly, that he do not violate the Fundamental Laws of the State. 
Obſerv. 559. Let us add, thirdly, that he does not violate, in any extraordinary Manner, thoſe Engage nents h 


Sovereign is under, as ſuch, 
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Portance to be debated, See Mr. Hertius's Note. 
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V. the Prince is ſuppoſed to be the Will 
1 Nor can that Paradox, Rex ej 
Populus, The King is the People, be explained in 
any other Senſe than this. His other Re- 
marks are true enough z as, that the Vulgar 
always ſpeak of a great Number of Men, as of 
the People, or the State, and are wont upon 
Occaſion to ſay, the State hath rebelled againſt 
the King, which is impoſſible z and that the 
People, or the State, deſire and refuſe what is 
Jefired or retuſed by ſome troubleſome diſcon- 
rented Mutineers; under the Name and Co- 
our of Ae People, animating the Members of 
the State againſt the State, the Subjects againſt 
the Sovereign. . 

XV. But where the ſupreme Authority is 
conferred on a Council made up of many Per- 
ſons, cach of whom retains his own Will; the 
Queſtion firſt to be determined is, What Num- 
ber of theſe Perſons, agreeing in the ſame Re- 
ſolution, ſhall repreſent the Will of the Conn- 
cil, and, by Conſequence, of the State ? For 
otherwiſe, as no Man is bound to follow ano- 
ther's Judgment rather than his own, unleſs he 
hath ſubjected his Will to the Will of the other 
Party; ſo though a Man enter into Society 
with others, in order to the directing their Buſi- 
neſs by the common Vote, yet if by expreſs 
Condition he reſerve to himſelf the Privilege, 
that ke will not be obliged to any Thing to 
which he doth not give his Conſent, the De- 
crees of the Majority ſhall not, in the leaſt, affect 
him, or force his Compliance, Thus there are 
Bodies incorporate, in which each Member hath 
a Negative, and by it can render the Conſent of 
all the reſt void and ineffeftual*, Yet, if a 
Perſon abſolutely refuſeth to hearken to Rea- 
ſon, and out of mere Stubbornneſs oppoſeth 
thoſe who are in the right Opinion, he may be 
expelled the Society, as a Nuiſance ; or, in ſome 
Caſes, may be brought to farther Puniſhment, 
For though here he is not bound to follow 
the Act of the greater Part by his own pre- 
cedent Covenant; yet he is under the Obli- 
cation of a general Law, which commands him 
to ſhew himſelf friendly and eaſy to others, and, 
as a Part, to conform himſelf to the Good of 


and Conſtitution of civil States. 643 


the whole. It muſt be confeſſed, that in 
Meetings of this kind, eſpecially when conſiſt- 
ing of a great Number of Perſons, Buſineſs 1s 
never diſpatched without much Difficulty, and 
many Times falls and comes to nothing, by 
reaſon of the Difference of Mens Judgments, 
and the impregnable Obſtinacy of ſome Tem- 
pers. And, according to the ordinary Courſe, 
if any Perſon hath once abſolutely, and without 
Terms of Exceptions, united himſelf to any 
Society or Aſſembly, inaſmuch as he cannot re- 
quire, that all the reſt ſhould be governed by 
his Vote, or that they ſhall omit what ſeems ne- 
ceſſary or profitable for them, in Deference to 
one diſſenting Member; he is, at the ſame Time, 
preſumed to have obliged himſelf to the acknow- 
ledging and ratifying all Reſolutions, which the 
major Part ſhall have ſettled. For, if he looks 
on this as any Hardſhip, he ſhould have put in 
his Exception to it, when he firſt treated about 
his Admiſſion into the Society. But it would 
now betray a Spirit unreaſonably proud and 
troubleſome, to think himſelf wiſer than all his 
Fellows. If a Man fo far perſiſt in his Opinion, 
as to be uncaſy, becauſe he cannot force it upon 
the whole Company, he is at his Liberty to quit 
the Union in which he was before engaged, 
But it would be high Injuſtice for a Perſon, 
when he had been out-voted, to follow the Ex- 
ample of thoſe we find deſcribed in the Hiſto- 
rian . Every one of them, ſays he, taking it 
heinouſly that his own Opinion was not followed, 
applied himſelf more negligently and heavily to the 
common Buſineſs ; nay, rejoiced upon any ill Succeſs 
or Miſcarriage, that he might have Occaſion thence 
to boaſk amongſt thoſe of his own Party, and de- 
monſtrate that there could be no other Cauſe of the 
Diſappointment, but the Slighting his particular 
Advice. Hence, according to the regular Courſe, 
the Votes of the Majority in Aſſemblies have 
the Force and Virtue of a general Decree z not 
becauſe there is any Neceſſity of this, by the 
Appointment of Nature, but becauſe there is 
hardly any other poſſible Means of tranſacting 
Buſineſs amongſt Numbers * © : Though it ſome- 
times happens, that a Propoſal more for the Be- 
nefir, or the Honour of the State, may be re- 


On which Subject, we may add the Argument in Father Paul's Hiſtory of the Council of Trent (Lib. iv. p. 788.) that 


the Frexch were not bound by the Decrees of the Council, having proteſted againſt it. Where the Judgment of the Parlia- 
ment of Paris is, alſo, produced, and runs to this Effect: That the Authorit 


| of the whole Body is then, indeed, tranſ- 
* ferred on the major Part, when the Cauſe affects all in common, but — 


none in particular: But when the whole 


* Cauſe ſo belongs to all, as that each are to be allowed their reſpective Shares; in this Caſe, the Conſent of every one in 


particular is neceſſary, and the Negative is the more 


favourable Side: Nor are the Abſent in the leaſt obliged: Unleſs 


* they confirm the Reſolutions by their own Vote. That Eccleſiaſtical Aſſemblies are of this kind; in which, how fre- 


* quently ſoever Councils may be held, the abſent Churches are not at all bound by their Decrees, 


to receive them.“ 


v Agathias, Lib. iv. Ch. v. 


except they pleaſe 


e Vid. Lib. L. Tit. i. Lib. xix. D. Ad Municipalem, 
Plin, Lib. ii. Epiſt. xiii, Note 5. The Votes paſs by Number, not UNICIPRICm 


b 
by it ould be otherwiſe, where nothing is ſo unequal as the Very 255 
yet all haue the ſame Right. Idem Li 


dige of difſinting ; but, when it is once determined, all are 


b. vi. Epiſt, xiii. Note 4. Whilſt . 


Weight ; nor is it poſſible, that in à publick Aſſem- 
ality 74 ; whilſt all have not the ſame Wiſdom, and 
e Point is unreſolved, every Man hath the Pri- 


we bound to maintain what the Majority hawe dicrecd. And of 
tals regular Courſe of proceeding we are to underſtand that of Ariſtotle, Polit. iv. 


eerved under all manner of Governments. 


Ch. viii That which moſt agree in, is re- 


For in Oligarchy, in Ariflecracy, and in popular States, the Roſoluti th t 
Part of thoſe concerned in the Supreme Management, is confirmed and — as a fable Decree. © e 


3. 


Exery one knows, that in Poland 


See, alſo, Grotius, Lib. ii. Ch. v. 51 


. 917. & La continuation des penſees diverſes de Mr. Bayle, 
pon the Place I have juſt quoted of Groti x roller Fats 


| us, adds the followin 
That the Point in Debate be determined by fair Voices, 


de Majority of them, before the 


contrary either to Divine Laws, or to Reaſon. 
at it does not tend to the changing, without Neceſſity, 


the Oppoſition of a ſingle Member breaks up the Diet. See Hartknoch de Pol. 
Fig. The States of Holland, likewiſe, 3 this Maxim, 6. Bhs * it artknoch de Polon. 


And our Author's Diſſertation, De & 


y have any Aﬀair of great Im- 
Mematibus Ciwitatum, 9 18, 


p. 14. Gronovins, in a Note 


g Reſtrictions to this Maxim of the Plurality of Voices. Firft, 


that is, that there be no Combination among the Members, and that 
y enter the Aſſembly, have not agreed to carry ſuch a particular O 


be not ſuſpeted Perſons, who, according to the eſtabliſhed Laws an 
ebating, that they may not be Judges in their own Cauſe. 
Feurthly, That it d 


; gr Sec:ridly, That 
Cuſtoms, ought not to 
Thirdly, 'That the Matter in Debate 
oes not deſtroy the Fundamental Laws of the State, 


the Form of the Government. Fh, and laſtly, That it be 
jcial — , My ; , , 
3 A am to the Righrs of particular Perſons, nor to the Privileges and anti 
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644 Of the inward Structure 


jected, when the Authors cannot form a Party 
ſtrong enough to carry it. For in theſe general 
Eſtabliſhments, for the Ordering of human Af- 
fairs, which often admit of ſo great Variety, 
fince it was not poſſible for Men to invent ſuch a 
Method, as ſhould be free from all manner of In- 
convenience, that muſt be followed which holds 
good for the moſt Part. And, therefore, it is 
idle to pretend, that ſince it ſeems agreeable to 
Nature, that what proceeds from more Wiſdom 
ſhould take place, againſt what proceeds from 
leſs ; it is, therefore, repugnant to Nature, that 
the weaker Opinion of many ſhould outweigh 
the wiſer Opinion of a few, and, conſequently, 
that the former ſhould compel the latter to an 
imprudent Undertaking. Indeed, in determin- 
ing ſpeculative Truths, Opinions are not paſſed 


by Number, but by Weight : And the Multitude Council, as ſuppoſe the Preſident or chief D- 4 
of Patrons is itſelf looked on as a Mark of Er- rector, the Power of controlling the whole Mas 1 
rorb. But this Rule can, by no means, be ap- ter by his Vote, and declaring which of the 4 
plied to the Management of Buſineſs in an Aſ- Opinions is the better. For, if the Prerogative 3 
ſembly, the Members of which have all an equal ſhould be granted to him, he might prefer the j 
Right to influence the Proceedings. For who Judgment of the ſmaller Party to that of the 3 
ſhal] be the Judge here which Opinion is the greater; nay, he might reject both Propoſals 1 
wiſer? Certainly not the Parties themſelves, on Pretence that neither was good; and thus he 4 
which are thus divided. For neither Side will would, to all Intents and Purpoſes, be the fol: f 
allow the other thus to over- rule a Point, in and arbitrary Governor of the State, As abe. 
which their Credit, as well as their Intereſt, is ſo lute Princes may follow that Advice which i; | 

offered by the feweſt of their Counſellors ; ot ; 


nearly concerned. And where is the Man, who 
doth not think his own Parts and Wiſdom more 
conſiderable than his Neighbour's? Nay, How 
many are there who take a Delight in diſparag- 
ing an Opinion or a Project, though the beſt 
that could have been advanced, only becauſe they 
were not themſelves the Authors and Contrivers 
of it ? Nor would it be eaſy, for the two diſſent- 
ing Parties to refer ſuch a Controverſy as this, to 
the Deciſion of a common Arbitrator ; for, a- 
gain, the Arbitrator's Wiſdom or Integrity 
might be called into Diſpute, and might require 


Book VII. 


theſe Aſſemblies, relate to ſuch Matters as 

not conveniently be committed to the Jud "wg 
of thoſe who do not belong to the "ew rs 
hath been, therefore, thought moſt prop, l 
enter „e a Method as ſhould be the p 1 
expoſed, either to Difficulty or Uncertainry 

and none can be invented which ſhould anf £ 
this Character better, than the countin * 
Voices“. Beſides, whoever is allowed rey 
vilege to vote in a Council, is preſumed of wa 
ficient Ability to penetrate and comprehend al 
Affairs, that ſhall fall under their Deliberatia 
Which muſt be allowed to be true of ok 
Councils, at leaſt, into which Perſons are not . . 
mitted, without ſome kind of Choice and 3 
probation of others. Neither would it be al- 
ways expedient, to give any one Man in the 


may take ſuch Meaſures as are contrary to the 
Opinion of them all. 

XVI. But as to this Point of the Plurality d 
Votes, it is needful to obſerve, that in ſome 
Councils it is not enough for an Opinion pro- 
poſed to have the Advantage of one Vote, or af 
ſome few more than the contrary z but, before i 
can be carried, it muſt have a Majority to ſuch 
certain Number ©, Thus the Law about th: 
Election of the Pope © requires two Thirds d 
the Cardinals to agree in their Nomination, 
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a new Judge to determine the new Queſtion: And the ſame Rule appears to have ben fo tl 
Not to ſay, that moſt of the Points, debated in lowed in: the Election, and in the Orders « 1 
| ih 
a Bodin. De Repub!, Lib. iii. Ch. iv. p. 456. d Senec. De Beat. Vit. Ch. ii. 1hilf I am treating of a hafyy Lif, u | (a 
are net to anſuver me, as upon a Diviſion in the Senate- Heuſe, The greater Number is on this Side; for the greater Par i, | wi 
for that very Reaſen, the worſt ; Mankind are not fo happy, as that the beft Things ſhall have the moſt Patrons and ia 
And, therefore, a Multitude is generally an Argument of the Wrong. Phocion, when a certain Propoſal of his was received i 
general Applauſe, turned to his Friends, and aſked them, Whether he had unadviſedly let drop ſomewhat that was ani! p F 
ru 


Plutarch in Apophthegm. p. 188. 4. Idem De Educat p. 6. A. Ed. Wech. To pleaſe the Vulgar is to diſpleaſe the Wiſe, En. 
pides avill bear T eftimony to this Obſervation, whom we find ſpeaking to the ſame Purpoſe : 


I've not the Art of tickling vulgar Ears, 

But yet my Vote weighs ſomewhat with my Peers. 

When Ales judge, tis Myfick to be loud; 

And that which ſhocks the Thinking, charms the Crowd. 


Hence, as Quintilian obſerves (Inſtitut, Orat, Lib. x. Ch. 7.) They who are ambitious of appearing Wiſe to the Feli, offi 
Fools to the Wiſe. Plato Conviv. p. 1188. C. Ed. Wech. A . Men of Underſtanding are more to be feared, than a «i 
Multitude compoſed of Ignorance and Weakneſs, Add. Valer. Max. Lib. iii. Ch. vii. F 1. Ext. Dio. Chry/eft. De I 
capto, p. 190. D. Fd. Yari/. Morel. For a Thing to have been belicued a long Time by Fools, is no Authority or Argument fa" 
Truth. © Plin. Panegyr. Ch. Ixii. in fin. I 7s better to truſt the whole Company, than any private Member: Parts! 
Perſons may deceive, and may be deceived ; no Man ever cheated all, no Man was ever cheated ty all. 4 V. C . Ld 
Ch. v. § 17. ibid. Bacler. © juſ. Canon. Ch. vi. De EleR. & Electi Poteſtate. . 


n 


They add, in the ſame Place, that this Regulation ſhould not affect the other Churches, where the Advice of the e 
and moſt orthodox Party ought to prevail. V. Gratian, Can. xxxvi. Diſtinct Ixiii. 


2 Our Author is very much miltaken in this Point, in reference to the Eledion of the Decuriones _ the antien! - 


4 
pf 


For it was ſufficient, that, among thoſe three hundred Senators, the Majority of Voices was for one paruc® 
nion. This appears, among others, from this Paſſage of Livy, Plels fic juffit; quod Stratus juratus Ma * 10 a bt 
Censtar, Qui AsSIDETIs, id wolumus jubemuſque. Lib. xxvi. Ch. xxxiii. towards the End. Upon i 
2 Note. Our Author himſelf, Section 19, cites, in the ſame Senſe I have done, the wry Laas which he kes 
plies wrong. 
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tue Decuriones under the Roman Emperors. In 
che Venetian Hiſtorian * we find this Clauſe, 
11ded to the Decree of the Senate for Baniſhing 
the Jeſuits, That nothing ſhould be determined 
in Prejudice of the ſaid Decree, unleſs eighteen 
Senators were preſent, and unleſs five Parts out 
of fix conſented to the Reſolution. Yet, where 
there is no ſuch particular Appointment, that 
Side which exceeds the other, though by a ſingle 
Vote, ſhall be accounted a true Majority, and 
equivalent to the Conſent of the whole © Bo- 
dy: It is to no Purpoſe, that ſome urge, againſt 


this Judgment, the Maxim of the Civil Law, 


« Quod omnes tangit, id ab omnibus approbart 
equum oft ; Equity requires, that what affefts or 
concerns all, ſhould have the Approbation of all : 
For we cannot hence conclude, therefore, it is 
Injuſtice, that, for the more convenient Diſ- 
atch of Affairs, a few diſſenting Members 


and Conſtitution of civil States, 645 


where chere lies an Appeal to ſome Supe- 
rior *, 

XVII. It the Parties divided are equal, no 
Reſolution ſhall paſs, but Matters ſhall conti- 
nue as they ſtood before: Becauſe there is not 
Ground enough for any Alteration either Way, 
but, the Weight on both Sides being the ſame, 
the Balance hangs even, and the Buſineſs na- 
turally ſtops. Hence, even in criminal * Caſes, 
upon an Equality of Votes the Party is acquitted; 
Though the Penalties enacted againſt falſe Accu- 
ſation, on litigious Suits, ſeem not to take place 
on theſe * Occaſions . Amongſt the Jetos, the 
Criminal was not condemned, though there 
happened to be one more Vote againſt him than 
for him : Which Cuſtom was, no doubt, founded 
on this Principle, that ſince there is no leſs Re- 
ligion and Conſcience to be obſerved in what is 
pronounced by a Judge, than in what is depoſed 


- mould yield to the ſtronger Side. But, farther, by a Witneſs; as a ſingle Witneſs is not ſuffici- 
2 = the Maxim produced doth not relate to thoſe ent to convict 4, ſo a ſingle Judge is not 
2 . Aſſemblies or Councils, which are conſtituted far ſufficient to condemn, For the reſt of the 
0 che Regulation of publick Affairs; but to pri- Judges, by declaring directly contrary to each 
Y vate Partnerſhips and Confederacies, formed by other, ſeemed mutually to evacuate the Force of 
2 E bare Compact, or by the Agreement of ſeveral their own Authority. We ought to add one 
le Men, to be Joint-poſſeſſors of ſome one Thing. more Remark on this Subject; and it is, that, 
(> Noa ſuch an Agreement, or Confederacy as where Suffrages are given by Companies or 
ls « this, doth not give the Perſons concerned a Tribes 5, the particular diſſenting Members in 


: — ccc 


q Prudent. Lib. i. Contra Symmach. wer. 604, 


& * Maurocen. [;b. xvii. 
ud omnes de Reg. Jur. in Decretal. Lib. vi. 
= Sev. Præd. Ruft. & Lib. x. Tit. iii. Lib. xxviii. De Communi dividundo. 
n Quintikan Declam. ccliv. Equal Votes favour the Perſon in Danger. Antiphon, Grat. xiv. When Things are «qual, they 
= mate for the Priſoner, not for the Accuſer; as an Equality of 7 
929. Ch. xiii. Vid. Lib. xlii. Tit. i. Lib. xxxix. D. De Re judicat. M. Senec. Lib. i. Controu. v. One Judge condemns, 
Wo the other acquits ; tauo different Sentences, the Milder ought to take place. The Greeks called this favourable Caſe, Minerva's 
Pa: On which Subject the Reader may conſult a whole Diſſertation of Bæcler's. | 


Right to determine any Thing about the com- 
mon Affair, if ſo much as one of the Partners 
diſagrees to the Propoſal, thinking it prejudi- 
cial to his own Intereſt *. As for that Clauſe, 
which is added by the Law before mentioned, 
about the Papal Election, that What is there 
particularly ordered about the two Thirds, 
« ſhall not abridge the Liberty of their 
„Churches, in which the Opinion of the 
greater and ſounder Part ought always to 
« prevail” : The Reaſon of it ſeems to be 
this; becauſe, according to their Hypotheſis, 
the ſupreme Judge, the Pope, may declare 
which Opinion is the ſounder, in caſe a Diſpute 
ſhould ariſe on that Point. Wherefore the 
founder Side, unleſs it be the ſtronger, like- 
wiſe, ſhall not be conſidered, except in Caſes 


one Tribe, who were outvoted by the Majority 
of their Fellows, ſhall not be allowed to increaſe 
the Number of diſſenting Suffragans in any 
other Tribe. 

XVIII. Laſtly, when more than two Opini- 
nions are ſtarted, the Queſtion is, Whether they 
are all to be reckoned ſeparately from each other, 
ſo as to give the Preference to that, which, taken 
apart, hath more Favourers than one beſides ; 
or whether two or more Sentences, though diffe- 
rent between themſelves, may be firſt joined to- 
gether to caſt out a third, and then played a- 
gainſt each other, ſo that the Motion, which 
upon the laſt Reſult hath moſt Voices, ſhall pre- 
vail ? Here, if we conſider Things barely accord - 
ing to their natural Equity, without any ſpecial 
Compacts or Conſtitutions to the contrary, it 


Lib. iii. Tit. iv. Lib. iii, iv. D. Quod * univerſ. Nom. & C. Lib. x. Tit. xxxi. Lib. xlv. De Decurion, 


C, 


Sec conſulta patrum ſubſiftere con ſeriptorum, 
Non aliter licitum priſco ſub tempore, quam fi 
Tercentum ſenſiſſe ſeues legerentur in unum. 
Serwvemus leges patrias ; infirma minorts 

Vox cedat numeri, parvagque in parte fileſcat. 


To Acts of Senate juſt Reſpe& was ſhown, 
Becauſe three hundred Heads had join'd in one. 
Still let the Laws prevail; the Weaker Few 

Yield up their Falſe Belief, a Captive to the True, 


Whilſt antient Honeſty poſſeſs'd the Throne, f 


e Vid. Lib. iv. Tit. viii. Lib. xvii. $ 6. D. De Receptis. Vid. Grot. die. lac. 1 Cap. 
e By which we are to explain Lib. xi. of Book viii. Tit. iii, D. De 


f Add. Gratian. Ch. xxxvi. Di/tin@. Ixiii. 
otes affiſts the former, nat the latter. Add Ariitot. Probl. 


es 


— 


= * There is, in the Roman Law, a particular Exception to the Rule in queſtion. It is when a legal Heir, having demanded 
f che Annulling of a Will or Teſtament by which he is diſinherited, the Votes of the Judges, who are to determine his Com- 
Fhaint, are equal; for then the Perſon appointed Heir loſes his Cauſe, if it appears that there is a manifeſt Injuſtice in the 
VLentence, which prevented the Balance from leaning to the other Side. See Digeſt. Lib. v. Tit. ii. De inoffic. Teftam. Leg. x. 
Land Cuy as, Objerw. x. 20. The Reader may, however, ſee ſome weighty Objections propoſed, with regard to this Law, 
by Aut. Favre, in his Rationalia. 
Ihe Reaſon is, That, becauſe, the Votes being divided, there is Reaſon to preſume that the Proofs brought by the Plaintiff 
eas firong as thoſe urged by the Defendant. The Civil Law does not always regard, as Slanderers, ſuch whoſe Accuſation is 
. giſmiſſed for want of Proof; eſpecially when there are no ſufficient Reaſons to denote Treachery or Malice in the Accuſer. 
Pee Dige/t. Lib. xlv. iii. Tit. xvi. Ad Senatuſconſult. Turpillian. Leg. i. $3. Cop. Lib. ix. Tit. xlvi. De Calumniatorib. 
eg. in. & Cujas, in his Paratituli, upon the laſt Title. As, alſo, Mr. ScuuLTiNnG's Juriſpr. Ante-Juſtin. p. 232. 
dee Gro. B; ii. Ch. v. f 18. Note the laſt. | 
See above in B v. Ch. xiii, F 19. | | 
Such were the four Tribunals of the Centumwirs, eſtabliſhed among the Romans to take Copnizance of certain Cauſes, 
Pee M. Neat De 7 urildic. & Inper. Lib. i, Ch. xii, and Caj as Obſerv, Lib. x. Ch. xx, 
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ſeems proper to diſtinguiſh between thoſe Opi- 
nions which really and totally differ one from 
the other, and thoſe of which one is included in 
the other as a Part, or which differ only in Quan» 
tity 3 ſo that the latter may be allowed to unite 
in that common Point where they agree, but 
the former may not be joined, being abſolutely 
inconſiſtent, Thus they who adjudge a Delin- 
quent to pay twenty Pounds, and they who ad- 
judge him to pay ten Pounds, may unite in the 
ten Pounds, againſt thoſe who would entirely 
acquit him; and he ſhall ſtand guilty to the 
Value of the ſaid Sum, as that in which the 
Majority of thoſe that are to try him agree : 
The Fine of Ten Pounds being contained under 
that of Twenty“. Hence aroſe that Cuſtom 
in the Roman Senate, of ordering a Member Sen. 
tentiam dividere , to divide his Opinion, when he 
had not delivered himſelf diſtinctly, but had ad- 
vanced two Motions at once, one of which was 
approved by the Company, the other not. But 
if ſome vote a Criminal to Death, others to 
Baniſhment, and a third Part are for clearing 
him z neither can they who propoſed Baniſh- 
ment join with thoſe who declared for his Death, 
againſt the acquitting Party, nor the Acquitters 
and the Baniſhers againſt thoſe who condemned 
him to capital Puniſhment, For theſe Sen- 
tences are altogether incompatible ; Death be- 
ing neither a Part of Baniſhment, nor Baniſh- 
ment of Death. And though the acquitting 
and the baniſhing Parties thus far agree, that 
both are for ſaving the Man's Life ; yet their 
Opinions do not directly produce this Agree- 
ment, but only by Way of Conſequence; the 
Opinions being, in themſelves, really different. 
For they who would abſolve the Criminal, do 
thereby releaſe him from all manner of Suffer- 
ing; whereas they who ſentence him to Baniſh- 
ment, inſiſt poſitively upon having him pu- 
niſhed, though in ſuch a particular Manner and 
Degree *. Polybins © reports a remarkable Cauſe 
of this Nature. Certain Greciaus were held 
Captives at Rome, and a Motion made in the 
Senate after what Manner they ſhould be diſpoſed 
of, Upon the Debate three Opinions were pro- 
poſed; one, that they ſhould be releaſed, an- 
vther that they ſhould be condemned, and a 
third that they ſhould be detained Priſoners ſome 
Time longer ; the firſt in the Number of Votes 
excceding bath the other, if ſeparately taken. 
Here Poſthumins, the Pretor, who then preſided 
in the Senate, having a Grudge againſt the Cap- 
tives, made ule of the following Stratagem to 
the great Prejudice of their Cauſe, When the 
Members were to divide, he omitted one of the 
Opinions, and propoſed two only, ordering 
thoſe who were for releaſing the Men, to go 
to one Part of the Houſe, and thoſe who 
were for diſpoſing of them any other Way, to 
go to the other Part. By which Means, they 


To this Purpoſe, ſee Lib. xxxviii. 5 1. d. J. D. de Re Judicat. & Lib. xxvii. D. de Receptis, d. J. & Ch. i. Jur. Cu 
de Arbitris in vi. It is but loſt Labour in Grotius (Flor. Sparſ.) when, as to the Caſe propoſed in one of theſe Laws, 
xxvii) he oppoſeth the Determination there made, and ſays, the Criminal ought to be condemned in ter, becauſe the great 
Part agreed to this Sum, and that what they diſagreed in, ought to be rejected. For in fe they all agreed, but the Matt 
only then prevails, when the whole Body do not unite in any ſingle Reſolution. 


Senec. xxi. What is cuſtomary in the Senate, ought, likewiſe, I think, to be the Practice in Philsſaphy : When any Man 4 
Opinion, which I like in part, 1 bid him divide, and I follow accordingly. 


cep. Legat. 129. 
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who would have confined them for 
united themſelves with thoſe who wo 
condemned them; and ſo both together 

voted thoſe who would have granted Fon 
their Liberty. In Gellius © we find the foll ra 
ing Controverſy propoſed : Seven Judges = 
to fit upon a Criminal, and that Opinion "Fai 
ſtand, in which the greateſt Part of that Numer 
ſhould agree: Upon hearing the Caſe, twy if : 
Judges declared for the Priſoner's Baniſhmer: 
two more would have him fined, and the other Ph 
voted him to ſuffer Death, being demanded 1 
order to his Execution, be demurs to the Sentence, 
This Caſe was then offered for ſuch an one ax they 
termed df, or unexplicable. Cnemon, in V. 
liodorus's Hiſtory *, is condemned by ſeventeen 
Hundred Voices to Death, and by a Thouſind 
to Baniſhment : Yet, in as much as the former 
Party was divided, ſome requiring that he 
ſhould be ſtoned, others that he ſhould he 
thrown alive into a vaſt Cavern of the Earth 
The Thouſand who decreed to baniſh hin 

ade the greater Number *, 


It is farther obſerved by Grotius , that when 
ſeveral Perſons joined together do not forma 
Society, or general Body, properly ſo called 
but are only tied to each other with regard, 
ſome certain Thing which they all partake d, 
yet by unequal Shares; then not only the Order 
and Precedency ſhall be fixed according 1 
their different Manners of partaking, but the 
Votes, inſtead of being numbered, ſhall he 
meaſured by that Proportion which each Sul. 
fragan holds in the common Poſſeſſion i, On 
which Rule we may add this Remark ; that 
fince a Society or Combination of this Nature 
is founded only upon ſomewhat, which all have 
a common Title to enjoy, and not upon ſuch 
a Covenant as is requiſite to the Eſtabliſhment 
of a juſt and regular Community, and by which 
each Member ſubmits his private Will to the 
Will of the Majority; therefore, when it is 
affirmed, that the Vote of him, who holds : 
larger Share in the Poſſeſſion, ſhall have the 
Advantage of another's Vote, who holds: 
ſmaller Share, we are to underſtand it with 
this Limitation ; that the former ſhal] not be 
allowed, by Virtue of his ſuperior Vote, t 
diveſt the latter of his Right, or any Way © 
procure his Prejudice, And thus we may ap. 
prehend what is to be looked on as the V 


the State, where the Sovereignty is lodged 1 
many Hands. 


XIX. As to the Number of Men who mij 
compoſe a Council or Aſſembly, in which put 
lick Affairs are to be debated and determined 
it is manifeſt that three, at leaſt, are abſolutcly 
required *, For ſhould there be but ,! 
they happen to be divided in Judgment, there 
none elſe to turn the Scale on either Side, a. 


a Time, 
uld haye 


him, 


5 


b /;4. Cicer. Epift. Fam. Lib. i. FP" 
© Vid. Plin. Lib. xiii. Ejift. xiv. f 


© Lib. ix. Ch. xv. The ſame Caſe is the Subject of Quintilian's 365th Declamation, where, auch 
other Things, there is this good Remark : Non idem fentientes non potes jungere, idem ſentientes compara. 

that diſagree ; therefore compare thoſe that agree. See, likewiſe, the Argument of the zoth Declamation in Liban. 
* Aad. Cujac. Obſerw. xii. Ch, xvi. & Ziegler ad Grot. Lib. ii. Ch. v. F 17. h Ibid. 
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Subject, Vid. Lib. ii. Tit. xiv, Lib. viii, D. De PaQtis, & Lib. xvi. Tit. iii. Lib. xiv. D. depoſiti, & Lib. xlii. Tit. v. Lil. . 


D. De Reb. author. judic. poſſid. 


Vid. Lib. 1. Tit. xvi. Lib. Ixxxv. D. De Verb. ſignif, 
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o no Buſineſs can be concluded *. Nor is it 
any Objection againſt this Rule, that ſometimes 
two Perſons only are termed Colleagues, as, for 
Inſtance, the Roman Conſuls. For that Word 
often imports no more than the Equality of 
Office and Dignity *. In Latin we meet with 
Collegium Tribunorum, the College of the Tri- 
bunes ; and yet any one of thoſe Magiſtrates, by 
entering his particular Diſſent, could * evacuate 
any Reſolution agreed on by the reſt. So that 
they who are united to each other by ſuch a 
Relation, and bear ſuch a common Title of Ho- 
nour, do not always form a regular Aſſembly, 
in which the Wills of all the Members are, by 
Virtue of ſome Covenant, compacted into one 
Will. But Men may happen to compoſe a Bo- 
dy or Society, and yet retain each his particular 
Will, diſtin&t from the Will of his Fellows. 
Therefore to urge, that a Contract of Fellowſhip 
may be made between two Perſons only *, is of 
no Conſequence in the Point before us. As for 
what may be alledged to the contrary out of 
the Digeſts ; the Meaning of the Law in that 
Place is, not that a College or Company may be 
originally conſtituted . by a ſingle Perſon ; but 
that, upon Failure of the other Members, by 
any extraordinary Accident, one Man ſhall 
be ſufficient to preſerve and repreſent the 
Body already eſtabliſhed, till ſuch Time as new 
Members may be ſubſlituted in the room of the 
former. | 

According to regular Courſe, the abſent 
Members are not conſidered in theſe Aſſemblies, 
provided they have received lawful Notice *, 
but their Right devolves (as it were) upon thoſe 
that are preſent. When two, ſays Seneca, att 
by a common Commiſſion, he that is preſent hath 
the Power of both. - Yet, in our Judgment, this 
Maxim ought to be reſtrained to Buſineſs of 
daily Occurrence, and ſuch as will admit of no 
Delay. It is, likewiſe, an Exception to the ſame 
Rule, if the Laws require ſuch a preciſe 
Number of the Members to concur in every 
Buſineſs *. In ſome Places the abſent Members 
are allowed to exerciſe their Power by dele- 
cating ſome others, who appear in Perſon, and 
thus to give their Suffrage amongſt the reſt, 
either in Writing, or by the Mouth of their 
Proxy s. | 

XX. The Civil State being thus framed and 
ſettled, the Perſon or Perſons on whom the 
fſupreme Authority is conferred, whether one 
Man or a Council, either particular or general, 
obtain the Name of a Monarch, or Senate, or a 
= People; and private Men, as oppoſed to theſe, 
= are ſtiled Subjects. Here we muſt obſerve, that 
= 2 Man may become Member of a State two 
= Ways, by expreſs, or by tacit Covenant, For 
= they who were the original Founders of Com- 


Vid. Ch. i. Jur. Can. de Arbitris. 
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monwealths, are not ſuppoſed to have acted 
with this Deſign, that the State ſhould fall, 
and be diſſolved upon the Deceaſe of all thoſe 
particular Men, who at firſt compoſed it; but 
they rather proceeded upon the Hope and Proſ- 
pect of laſting and perpetual Advantages, to be 
derived from the preſent Eſtabliſhment, upon 
their Children and their Poſterity. We mult, 
therefore, preſume them to have had this in 
their Aim, that their Children, and their fu- 
ture Race, ſhould, 'as ſoon as they come into 
the World, enjoy the Benefits and Bleſſings of 
the publick Conſtitution. Which, ſince it is 
impoſſible to obtain without Government, the 
very Life and Soul of a State, therefore, all 
who are born within ſuch Dominions, are here- 
by ſuppoſed to have ſubmitted themſelves to 
the ſtanding Government. Hence there is no 
Neceſſity, that they who have been once in- 
veſted with the ſupreme Command, ſhould re- 
quire the expreſs Homage and All-giance of 
their new Race of Subjects, though all the Per- 
ſons, who firſt conferred their Authority upon 
them, may poſſibly be extintt. Farther, ſince 
every civil Community is fixed in ſuch a parti- 
cular Scene, where the Members have placed 
themſelves and their Fortunes in Security, which 
could not but be endangered, were all Men al- 
lowed promiſcuouſly the Privilege of coming 
thither without acknowledging the Government 3 
therefore it is to be looked on as a general Law 
in all States, that he who comes within the 
pm Limits of a State, and much more, if 
e deſire to reap the Benefit of it, ſhall be pre- 


ſumed to have abandoned his natural Liberty, 


and to have ſubjected himſelf to the Government 
there eſtabliſhed 3 at leaſt, for ſo long as he 
thinks fit to reſide in thoſe Parts. If he deny to 
make this Acknowledgment, he is to be re- 
puted as an Enemy ; 1o far, however, as that 
he may lawfully be expelled the Borders. So it 
is manifeſt, that they are no leſs ſubjected to the 
civil Authority, who join themſelves to a State 
already ſettled, than they, who, by aſſembling 
and uniting themſelves together, formed it at the 
Beginning, 

It may not be improper to remark on this 
Occaſion, that there is ſome Diſagreement 
amongſt learned Men about the true Notion 
of Civis, a Member of a civil State, Mr. Hobbes 
* ſeems to make Civis an equivalent Term 
with Subditus, a Subject. According to which 
Way of ſpeaking, Women, Children, and Ser- 
vants, will be made proper Deniſons. Our 
Judgment on the Point is, that ſince every 
State is conſtituted by Mens ſubmitting their 
Wills to a ſingle Perſon, or to an Aſſembly, they 
3 have a Title to the Name of Members, 

y whoſe Covenants the * Socicty was firſt incor- 


porated, 


|; vv. Lib. clxxiii. D. d. J. De Verb ſignif. & Lib. xxvi. Tit, vii. Lib. xiv. D. 
De Admin, tut. & Lib. xlvi. Tit. iii. Lib, ci. D. De Solutione, 6c. 


© Lib. iii. Tit iv. Lib. vii. $ 2. D. Quod cujuſ- 


I cunque Univerſit. Nomine, Oc. 4 Vid. Ch. xxxvi. jur. Can. de Electione & Electi Poteſtat. © Controv. vii. 4. 
. Vid. Lib. iii. D. d. J. Quod cujuſcunque Univerſit. Nomine, c. & Lib. xlv. D. d. /. De Decurion. £ Fid. Ch. xlvi. 
$ De Electione & Electi Poteſtate, in Ultimo. b De Civ. Ch. v. H 11. 
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* We find an Inftance of this in the Roman 


In certain Caſes, however, where they 75 it proper to prevent this Inconveniency, the Majority of Voices carried 
iſtory, when the Tribunes of the People, jointly with the Prætor of the City, 


Fete authorized by the Atilian Law to appoint Guardians or Tutors to ſuch Minors as had none before: Si enim uu Jus omning 


WW 7utor fuerat, ei dabatur, in Urbe quidam a Pre tore Urbano & Majors ARTE Tribunorum plebis, & InsTiTur. Lib. i. 


Z a xx. De Atalians Tutore, &c. princ. We have another Example of this, with regard to the Conſecration of a Temple or 


tar, in Livy, Lib. ix. Ch. 2. Numb. vii. 
diſſ 


|... Mr. Titius (Obſerw. 565.) juſtly obſerves, that upon this Footing, it would be very difficult, not to ſay impoſſible, t 
1 * . . , „ „ * D * » tO 
ingulſh true Citizens from Strangers naturalized, in a State that has laſted for ſome Ages, Nor is this Dillnction of any 
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porated, and they who regularly ſucceed into ſelves, or ſuch as depend u : 
the Place of theſe primitive Founders, And, Power, which, wich the 7; ry erer 
ſince theſe Acts belong to the Maſters of Fami- ther, is to be looked upon only as * wt 
lies, they ſhould ſeem to merit this Name by an Right and a private Act. Private Bog 
eſpecial Right; but Women, Children, and again be divided into lawful and uni; 1 
Servants, whoſe Wills were before included in which the former are, or ought to be . 8 
the Wills of their domeſtical Governor and Di- of and allowed by the State, the latter In 
rector, can challenge it only by way of Conſe- fay, ought 10 be allowed: For ſuppoſe 2 
quence, and by Virtue of their Dependence State where the Divine Worſhip is e 4 
upon him; inaſmuch as they, likewiſe, enjoy ſome endued with Senſe and Knowled ox 
the common Protection of the State, and hold true Religion, ſhould hold private Alt: fig 
ſeveral Rights and Privileges on the Score of without either open Tumults, or ſecret 8 By 
that Relation. But Inmates, Strangers, and racies againſt the Government eſtabliſhed * 
other temporary Inhabitants, are not Members much ſoever the Perſons in Authority ma Je 
of the Commonwealth, becauſe they propoſe like what differs from their own Perſuaſion - 
only to tarry for a certain Space, but not to ſet- no one will preſume to term theſe Aſſembles 
tle their Perſons and Fortunes on the publick mnlawful, ſince the ſupreme Governors th ” 
Bottom. Ariſtotle's Definition, framed to ex- ſelves lie under an Obligation to acknow! — 
preſs a Member of State, and taken from his approve, and maintain the ſame Truths tha — 
holding a Share in the Magiſtracy, and in the judi- there profeſſed. So, likewiſe, if in a bake — 
cial Proceedings, agrees only to a democratical State, where all Improvements of ä 
Government, as he himſelt obſerves“. publickly diſcouraged, ſome Perſons th 0 
XXI. To proceed; in moſt Commonwealths meet * together, to join in the Purſuit and E 
the Members are found eſpecially diſpoſed to quiry of Wiſdom ; ſuch a Body of Men — 
two ſubordinate Bounds or Engagements, by be pronounced an unlawful Society. Both = 
one of which they unite in certain Numbers, to again divided into regular and irregular The 
form a particular Body, yet {till under the Di- former are thoſe, in which, by Virtue of certain 
rection of the Publick; and by the other, the Covenants, there is an Union of Wills amonaſt 
ruling Power calls them to ſome inferior Share all the Members : The latter thoſe, in which — 
in the Adminiſtration. Theſe Bodies of Men, do not ſo much apprehend any Union of Will, 
formed in Subordination to the State, or general as a Conſent and Conſpiracy, without any mu- 
Body, whether they are termed Companies, Cor- tual Bond or Engagement, ſuch as may proceed 
porations, Colleges, or $93 under any other from ſore common Affections, as ſuppole, from 
Title, may firſt be divided into thoſe which were Hope, from Deſire of Gain, or of Revenge 
framed before the Settlement of civil States, and from Ambition, Anger, and the like. |; 
thoſe which have been erected ſince. The Bo- XXII. With Regard to all 3 Iawfu! Bodies, it 
dies or Syſtems, preceding civil States in point 1s to be obſerved, that whatever Right they poſ- 
of Antiquity, are Familits ; in which the Au- ſeſs, and whatever Power they hold over their 
thority and the Right, held by the Father and Members, is all under the Determination of the 
the Maſter, have been already explained. Of ſupreme Authority, which it ought, on no ac- 
which Right, ſo much remains in their Poſ- count, to oppoſe or to overbalance. For, other- 
ſeſſion, as hath not been cut off, either by the wiſe, if there could be a Body of Men not ſub- 
Nature and Frame of the publick Society, or ject to the Regulations of the civil Govern- 
by civil Ordinances, or laſtly, by general Cuſtom. ment, there would be a State within a State, 
Such Bodies as have been formed, ſince the Eſta- Therefore, if any Commonwealth was at fi 
bliſhment of the civil Society to which they be- framed by the Union of ſeveral abſolute and 
long, may be diſtinguiſhed by the Names of independent + Bodies, it was altogether requilit, 
publick and private. The publick are thoſe, which that the reſpective Bodies ſhould give up 0 
have been ſet up by Authority from the Sove- much of their former Power and Right, as was 
reign Power in the Commonwealth, The pri- neceſſary for the forming a civil Community: 
dale are, either thoſe which have been compoſed Becauſe elſe they could not but fall ſhort of the 
by the ſole Act of the Subjects amongſt them- End which they propoſed, But, if we look 0n 


2 polit. Lb. iii. Ch. i. See the reſt of this Chapter where he thus goes on, According to different States, the Member: a 
different, Wherefore the Deſcription we have given belongs eſpecially to the Members of a 1 ; to thoſe of other Cν 
ments it may accidentally, but dath not neceſſarily agree. Idem Polit. Lib. iii. Ch. viii. There being many Forms of Civil Budi 


there muſt, by Conſequence, be many kinds of Members, who compoſe them. 


— 


great Uſe ; it is ſufficient to know who are thoſe who have the Rights of natural Citizens, however chen acquired then, in 
nd particular Cuſtoms d 


oppoſition to thoſe who are only ſimple Inhabitants, or Travellers ; all which depends upon the Laws a 
each Government. There are Countries [as for Example Great Britain) where foreign Invaſions, and frequent dometic 
Revolutions, have ſo changed the Face of Things, that the Race of the firſt Founders of the Conſtitution, as well as that © 
other Nations who have ſucceeded them, has been often extinguiſhed. Strangers are oftentimes more affcRionate to tit 
are of their new Abode, than the Natives of the Country, as our Author remarks in his Diſſertation De Obligatiane 031 
atriam, & 13. | : 
It is not for this Reaſon : For the Sovereign doubtleſs believes his own Religion better than that which differs from l. 
and, as long as he is of this Perſuaſion, nothing obliges him to alter it. But it is becauſe Sovereigns, of what Religion ſoev!, 
have no Right to hinder any one from peaceably ſerving G O D according to the Light and Dictates of his Conſcience. 
hereafter, Ch iv. F 11. Me 2. 
2 In civilized States, if ſuch Societies are ſometimes authorized by the ſupreme Power, it is only to * Honour 4 
ſome Privilege, which, otherwiſe, they would not have; and not that this Authority is abſolutely neceſſary. oft part ol c 
Academies we ſee in France, England, &c. n by private Meetings, which Men of Learning agreed to hold regularly. 0 
3 Among the Remans they could form no Collegium, or legal Body, which was not firſt approved by ſome Law, ol b) : 
Senate or Emperor. See the learned Preſident Bx1s50n, Select. Juriſ. Civ, Antiquitat, Lib. i. Ch. xiv. and Div! 


Her avLD, Obſervation. Ch. xliii. 


+ Sce what our Author ſays below, Lib. viii, Ch, xii, $ 6, theſe 
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Chap. II. 
ies or Syſtems in a State already ſettled, 
7 pt = to Abe, what was the Intention 
of the ſupreme Governor, in founding or in 
confirming ſuch a Company. For if he hath 
ven, and aſcertained to them, in expreſs Words, 
da abſolute and independent Right, with Re- 
ard to ſome particular Affairs which concern 
the publick Adminiſtration ; then he hath plain- 
ly abdicated Part of his Authority, and, by ad- 
mitting two Heads in the Conſtitution, hath 
rendered it irregular and monſtrous z which no 
one in his Wits will do, unleſs upon extreme 
Neceſſity. But if the Sovereign is deſirous to 
reſerve the Power whole and unimpaired, it is 
neceſſary that the ſubordinate Body ſhould fo re- 
{train and moderate its Rights, as not to preju- 
dice the ſupreme Authority, nor put any ſuch 
Extent upon their Privileges, or to draw any 
ſuch Conſequence from them, as ſhall tend to 
the releaſing the ſaid Body from their inferior 
and ſubordinate Condition, Now after what 
manner the Power of theſe Bodies is limited, 
we are to learn from the particular Charters of 
their Foundation, or Confirmation; as, like- 
wiſe, from the common Laws of the State, 
which-are ſuppoſed to bind all and each of the 
Members, unleſs where they have been expreſly 
abridged or repealed. From all which it fol- 
lows, that, if the Adminiſtration of ſuch a Body 
be committed to a ſingle Man, whatever he acts 
according to the Rules of their Foundation, or 
according to the general Conſtitutions of the 
State, ſhall be looked» on as the Act of the 
whole Body. But what he doth contrary to, or 
beyond either of theſe, ſhall be his own pro- 
per * perſonal Act, which ſhall not affect the 
reſt, and for which he alone ſhall be accountable, 
If the Government of ſuch a Body be lodged in 
a Council of ſeveral Perſons; when any thing 
is done by them contrary to Law, or to their 
Foundation, thoſe only ſhall be liable to Puniſh- 
ment on this account, who agreed to the Pro. 
ceeding , but they who either diſſented, or were 
abſent from the Aſſembly, ſhall be judged inno- 
cent: Whom, therefore, it concerns, for the 
Sake of their own Security, to proteſt againſt 
the Decree of the reſt, and to regiſter their Pro- 
teſtation in the publick Acts and Memorials, 
left they ſhould happen to be involved in the 
Puniſhment of their Fellows Crime. Where— 
as, on the other ſide, in an independent Aſſem- 
bly no particular Member hath the Liberty of 
proteſting againſt a Decree; becauſe this would 
be to deny the ſupreme Power of the ſaid Aſ- 
ſembly. 
As to the Debts of theſe Bodies or Compa- 
mes, the firſt Thing to be conſidered is in 
whoſe Name they were contracted. For what 
any Member owes on his own private Account 2 
s not a Debt of the Company. Only in this 


* 
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Reſpect, that, when the Sentence of the Court 
obligeth him to Payment, Execution may be 
taken, not only upon the Reſt of his Goods, bur 
upon thoſe, likewiſe, which belong to him as a 
Partner in that Society. But ſuch Debts as are 
contracted by the Governors of the Company 
(whether this Power be lodged in the Hands ot 
one, or of more Perſons) according to their 
Charter of Foundation, and thoſe Rules which 
are to guide their Proceedings, oblige the whole 
Body, as ſuch ; and unleſs they have a common 
Stock, each Member is to anſwer for his Qyota. 
Yet here again there is this Difference, that ſuch 
Creditors as do not belong to the ſame Com- 
monwealth, upon Denial of Payment, may treat 
the Members no otherwiſe than if each had en- 
gaged for the whole. As in all other Caſes, any 
Perſon under a foreign Juriſdiction ſtands liable 
to ſuffer Repriſals for the Debts of his Country- 
men. Debts contracted otherwiſe than the Rules 
of the Company allow, bind thoſe only who 
gave their expreſs Conſent to the contracting 
them ; and not thoſe who diſſented, except to the 
Value of what they have been Gainers by them. 
And ſuch a Debt, when the common Stock, ſo 
far as it is affected by it, will not hold out, is to 
be diſcharged by Contribution of the diſſenting 
Members, according to their reſpective Propor- 
tion. But if a particular Member lend Money 
to the Company, as ſuch, he can only charge 
the Goods of the Company; and if they fall 
ſhort, he muſt thank himſelf for the Loſs . If 
a Controverſy ariſe between any Member and 
the Company, the Company ſhall not be Judge, 
but the State to which the Company is in Sub- 
ordination. For it would be very inconvenient, 
that they ſhould be allowed to give Sentence in 
their own Cauſe, when the Matter may be re- 
ferred to a common Power. 

XXIII. Unlawful Bodies are not only thoſe 
which unite on the Account of ſome manifeſt 
Villany, or ſome Delign contrary to expreſs 
Law; as the Companies of Thieves, Beggars, 
Strowlers, Pirates, Highwaymen, Sc. but, like- 
wiſe, any Confederacies between Subjects built 
on a private Compact, without the Conſent of 
the Government, and repugnant to the End of 
civil Communities : Which are uſually termed 
Conſpiracies or Factions. The Deſign of theſe is 
various. Sometimes the Perſons thus aſſociat- 
ing aim at the chief Command, znd would 
ſeize the Government into their own Hands : 

*Sometimes they propoſe, by this means, to bring 
the Management of publick Buſineſs to their 
own Humour or Advantage. Some are for in- 
creaſing their private Fortunes by plundering 
the Publick : Others join in Factions, only 
to ſecure themſelves from Puniſhment. Nay, 
thoſe Confederacies which carry a plauſible Pre- 
tence, as ſuppoſe Protection from Danger, Re- 


Comp. Hollen, Leviath: Ch. xxii. 


owe his Will; as Mr. Hertius remarks here. 
6, viii. Ch, vi. F 13. 
See Grotius, Lib iii, Ch, ii. F 1. num. 4. 


oney, without a particular Order from their Conſtituents, 
ceived Advantage by it: 


unt, nom civitas tenebuntur. 


Tome iii, p. 60, 61, and the 


In which there is a Difference between the Actions of ſuch a Head of a ſu 
7eign, whoſe SubjeAs, with regard to Strangers, are ſuppoſed to co operate with him 


According to the Roman Law, upon whatever Account, or in whatever Manner, the Directors of 

0 n their the Society is not bound to pay the Debt, 
Civitas mutui datione obligari poteſt, fi ad utilitatem 
Dios r. Lib. xii. Tit. i. De rab credit. &c. Leg. xxvii. 
deceaſed M. Hunts, Prælect. Jur. Civ. in Dig. ad Tit. 


— 


bordinate Community, and thoſe of a Sove- 
„on account of the Submiſſion th 


See above F 14. It is upon this is founded the Right of Repriſals, treated of 


a Society had borrowed 
| but as far as it has re- 
u pecuni e ſunt :: alioquin ipſi ſoli, qui contraxe- 

See, alſo, Ant. Faves, Rational. 
De rib. credit, num. 8. & ſegg. 
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dreſs of Grievances, Removal of evil Counſel- g 
lors, and thoſe, likewiſe, the Cauſe of which is 
kept ſecret, are ſuſpicious and dangerous. For, 
in the firſt Place, this is to invade the Office of 
the Sovereign, by entering upon thoſe Affairs 
which belong ſolely to his Care and Direction 
and then farther, when the Mutincers are grown 
confident of their own Strength, they may eaſily 


be encouraged to turn it upon the State“. 


Hence many Actions, not otherwiſe culpable in 
their own Nature, become unlawful, when per- 
formed in a tumultuous or factious Manner. 
Thus to petition the Government, or to accuſe 


any Perſon of a ſuppoſed Crime, are Proceed- 
ings which the Law allows; but to do either of 
theſe, with a numerous Body of Men gathered 
for that Purpoſe, bears the Appearance of Riot 
and Sedition. And ſo in martial Laws, it is 
uſually made a capital Offence, for Soldiers to 
petition for Pay, in a large Company drawn to- 
gether on that Deſign *. 

XXIV. Beſides that common Bond, which 
engageth all Subjects to their reſpective Sove- 
reigns, there lies a particular Obligation on thoſe 
who are entruſted by the higher Powers with 
the Exerciſe of ſome Part of the Government, 
in their Name and by their Authority; and who 


paſs under the general Style of Magiſtrates and 
publick Miniſters. Diſtinct from theſe are the 


private Miniſters or Servants of the Prince, who 
perform common Offices for him, as they would 


for any other Maſter. Amon 

Kind, or thoſe who ſerve the l e 
litick Capacity, there is this Difference obſe g 
ble, that ſome of them exerciſe a Part tx 
Government and princely Office, and th ry 
fore, in ſuch a particular Meaſure repreſen 7 4 
Perſon of the Sovereign; who are pro «rly * 
ſtrictly termed public Miniſters : Others b = 
aſſiſt in the Diſpatch and Execution of able 
Buſineſs. To the firſt Claſs belong the 15 
gents , or Protectors of the Kingdom du . 
either the Minority, or Captivity, or Deliria 
of the Prince; then the Governors of Provinces 
Cities, and Diſtricts ; the Commanders of 1 
Militic, by Land or Sea; the Directors of fl 
Treaſury ; the Judges and others concerned n 
pronouncing or executing Juſtice; the publick 
Cenſors of Doctrines, Ambaſſadors to fore; 
States, and the like. In the other Claſs, we ” 
to reckon the Counſellors, who do not them- 
ſelves exerciſe any Part of the Sovereignty — 
only declare to the Sovereign their Opinion 4 
bout Aſtairs : Thoſe, likewiſe, who are any other 
way {crviceable to the publick Management; a 
the Secretaries, the Gatherers, Keepers or Di. 
ſpenſers of the Revenue, the Soldiery; thoſe 
who lend an inferior Aſſiſtance in the Proceed. 
ings of Juſtice, and if there be any others of the 
like Characters; the Order and Diſtin&ion of 
which, in every particular State, may eaſily be 
underſtood é. 


Thus O- ſpeaks in Tacitus. (Hiſt. Lib. i. Ch. lxxxiv. in the Beginning.) At preſent indeed, and in the Poſt you wy 
Fold, you are for ne; but whilſt you run up and down in the dark, and all are in Confufion round you, Chance or Pfortunity 


gnay engage you ogainſt me. 


b Add Acts xxix 39, 40. Vid. Hobbes, De Cive, Ch. xiii. { 12, 13. & Leviath, 


Ch. xxit. where he compares las ful Bodies to the Muſcles, and unlawful to Wens, Boils, and Poſthumes, engendred by thy 


unnatural Conflux of evil Humours. 


© Com. Hobbes Leviath, Ch. xxiii. & Bodin. De Republ. Lib. iii. Ch. vii, 


: See Ch. vii. F$ 8. following; and Gretins, Lib. i. Ch. iii. F 15, 24. 
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Of the Generation of Civil Sovereignty or Majeſty. 


1. Sovereiguty the Reſult of thoſe Covenants by 
which the publick Body was firſt united. 

11. This is done by the Divine Will and Appro- 
bation. 


111. IY/hether the Majeſty of Princes is immediately 


derived from GOD. 0 


iv. The Arguments which ſome make uſe of to 
prove the Affirmative. | 
v. Civil Authority not the Effet of War. 


. us proceed to examine, whence that 
Sovereignty or ſupreme Command, which 
appears in every State, and which, as a kind of 
Soul, informs, enlivens, and moves the publick 
Body, is immediately produced. In order to 
which Enquiry, we ſuppoſe, firſt of all, that Ci- 
vil Authority, for the obtaining of its juſt Ef- 
fe, requires as well natural Strength, by means 
of which the Subject, if he preſumes to decline 
Obedience, may be terrified into his Duty, 
through the Fear of Puniſhment ; as, alſo, a 
Title, by Virtue of which, as by juſt Right, the 
Performance, or the Omiſſion of any Action, 
may be impoſed on others: To which Title 
there anſwers in the Subject an Obligation to 
comply with what is thus enjoined. Now both 


vi. Whether a Father of a Family may, without 
any new Act, commence a Prince. 

vii. How a Vaſſal or Feudatory may become 4 
ſovereign Lord. | 

viit. Whether a free State, or a Monarch, reſign- 
ing their Power into other Hands, are tht 
efficient Cauſe of the Sovereignty produced. 

1x. Who has properly the Power of conferring ile 
regal Title, 


theſe Requiſites immediately flow from thoſe 
Pacts by Which the State is united and ſubſiſt. 
For though no Perſon can transfer his Strengti 
to another by any real and natural Conveyance, 
yet he is ſuppoſed to be Maſter of other Mens 
Strength, according to whoſe Pleaſure they ar 
bound to exert and apply it, not having an 
Power to reſiſt or to refuſe his Commands. In 
as much as there can be no other Way of tran 
ferring Strength amongſt Men. And fince 3 
the Members of the State, in ſubmitting the" 
Wills to the Will of a ſingle Director, did, 4 
the ſame Time, thereby oblige themſelves © 
Non- reſiſtance, or to obey him in all his Peſie 


and Endeavours of applying their Strength and 


Wealth to the Good of the Publick; * 


— _ 


dient. 


ears, that he who holds the ſovereign Rule, is 
leſfed of ſufficient Force to compel any Per- 
ſons to a Diſcharge of the ſeveral Injunctions, 
which he lays upon them *. So, likewiſe, the 
ſame Covenant affords a full and eaſy Title, by 
which the aforeſaid Sovereignty appears to be 
eſtabliſhed, not upon Violence, but in a lawful 
Manner, upon the voluntary Conſent and Sub- 
ection of the reſpective Members. This then 
is the neareſt and immediate Cauſe, from which 
ſovereign Authority, as a moral Quality, doth 
reſult. For if we ſuppoſe Submiſſion in one 
Party, and in another the Acceptance of that 
Submiſſion, there accrues preſently to the latter 
a Right of impoſing Commands on the former; 
which is what we term Sovereignty or Rule. 
And as by private Contract, the Right of any 
Thing which we poſſeſs, ſo by Submiſſion the 
Right to diſpoſe of our Strength and our Li- 
berty of acting, may be conveyed to another. 
Whence, if any Perſon ſhould, for Inſtance, vo- 
Juntarily and upon Covenant, deliver himſelf to 
me in Servitude, he thereby really confers on 
me the Power of a Maſter. Againſt which Way 
of arguing, to object the vulgar Maxim of 
Quad quis non habet, non poteſt in alterum tranſ- 

ferre, No one can tranſmit to another what he doth 
not poſſeſs himſelf ; is but a Piece of trifling Ig- 
norance. Yet ſtill, to procure to the ſupreme 

Command an eſpecial Efficacy and a ſacred Re- 

ſpect, there is need of another additional Princi- 

ple, beſides the Submiſſion of the Subjects. 

And, therefore, he who affirms Sovereignty to 

reſult immediately from Compact, doth not, in 

the leaſt, detract from the ſacred Character 

of civil Government, or maintain that Princes 

bear Rule by human Right only, not by di- 

vine. 

IT. Yet this is beyond Diſpute, that ſound 
Reaſon ſufficiently intimated to Mankind, how 
that, upon their Multiplication in the World, 
their Honour, Peace, and Safety could not ſub- 
fiſt, without the Eſtabliſhment of civil States, 
which cannot be underſtood without a ſupreme 
Authority. And thus both the States them- 
ſelves, and the chief Government erected in 
them, are ſuppoſed to proceed from God, as the 
Author of the Law of Nature. For not thoſe 
Things alone are from Gop, which he inſtitutes 
and ordains by his own immediate Act, without 
the Concurrence or Interpoſition of Men; but 
thoſe, likewiſe, which Men themſelves, by the 
Guidance of good Reaſon, according as the dif- 
ferent Circumſtances of Times and Places re- 


Iv. Lib. ii. Ch lix, The Force of the ſupreme Command is built on the Conſent of thoſe who obey. 


Ad Grot. Lib. i. Ch. iii. f 6. 


2 


* 


of human Race could not be 
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quired, have taken up, in order to the fulfil- 
ling of ſome Obligation laid upon them by Gop's 
Command. And, inaſmuch as the Law of 
Nature cannot, amongſt a great Multitude, be 
conveniently exerciſed, without the Aſſiſtance of 
civil Government it is manifeſt, that Gop, who 
impoſed the ſaid Law on human Race, com- 
manded, likewiſe, the Eſtabliſhing of civil Socie- 
ties, ſo far as they ſerve for Inſtruments and 
Means of improving and enforcing the Law.of 
Nature. And hence, likewiſe, it is, that Gop, 
in the Holy Scriptures, expreſly approves of 
ſuch Government, acknowledging and confirm- 
ing it, as his own Appointment, and guarding 
by the ſevereſt Penalties the ſacred Awe and Ve- 
neration of it. But whether or no * Gop ex- 
preſly commanded the Inſtituting of States, as 
to particular Times and Places, is a Point in 
which we have no certain Information. For the 
Precept of the Sons of Noah, concerning Judi- 
catures*, which may perhaps be urged to this 
Purpoſe, doth not ſpecify the particular Time 
and Place of erecting them. So that we may 
underſtand it in this Senſe, that the Methods of 
judicial Proceſſes, when once ſettled, ought dili- 
gently to he exerciſed and adminiſtered. Bæclerꝰ 
explains the Origin of civil Government with 
very little Difference from what hath been here 
delivered on the ſame Head. The Supreme Au- 
thority, ſays he, is not to be derived from the 
bare Act of Man, but from the Command of God, 
and from the Law of Nature : Or from ſuch an 
Att of Men, by which the Law of Nature is 
followed and obeyed. For he that enjoins Society, 
enjoins, likewiſe, the Order and Method to be ob- 
ſerved in it: But now the very Soul of Society is 
Government ; and of all the Societies the moſt per- 
fect is a civil State. Which is right enough; 
provided we add, that the Divine Command, con- 
cerning the Erection of civil States, exerted and 
diſcovered itſelf through the Suggeſtion of Rea- 
ſon, by which Men came to underſtand, that the 
Honour, Gracefulneſs, and Peace, which the 
Law of Nature propoſeth as its Aim, could not 
poſſibly ſubſiſt without civil Society; eſpecially 
after Mankind was conſiderably multiplied. And 
in this very Point conſiſts the Difference between 
civil Communities and other human Inſtitutions : 
The latter, alſo, being introduced through the 
Perſuaſion of ſound Reaſon, yet not after ſuch a 
Manner, as if the Honour, Safety, and Welfare 
relerved without 
it. As to the Fifth Commandment in the Deca- 
logue 3, which enjoins Obedience to the civil 


Comp. 1 Tim. ii, 2. 


* This is what our Author means by theſe Words: Num autem diſerte Deus ju 
guet. The Sequel of the Diſcourſe ſufficiently ſhews this. Therefore the Critici 


Ground, who alled 
or forgot it, 


— 


erit heic & nunc Civitatem conflitui, non li- 
m of the deceaſed M. HerTivs falls to the 


ges the Example of the Hebrew Republic, which God had founded ; as if our Author had either not known, 


* Fid. Selden. de Jur. N. & G. ſec. Hebr. Lib. vii. Ch. iv, c. & Le Clerc on Deut. i. 17. 
3 It sin the Original the Fourth Commandment, inſtead of the Fifth, in which our Author follows the Lutheran Diviſion of 


the Decalague. Beſides, he too freely grants, 


P 8 by Strength of Conſequences, 
no 


that it relates in that Place to Sowereigns, I know v 
or rather Artifices, include all Superiors under the Names of Fathers and Mothers. 


ery well, that Divines and 


of tho A Interpreter will draw any ſuch Concluſions from thence ; and without examining the general Foundation 


ole tedious Expoſitions that are commonly made on the Decals 
ſays in his Note on the firſt Verſe of the xxth Chapter of Exodus, an 


Ch. 1. $4. towards the End) we need onl 
Iraelites to obſerve this Precept, That 
manifeſt Alluſion to the Efficac 
= See _ Le Clerc 
ingenious Expoſitio 
well grounded. * 


40 2 


gue (on which we may ſee what Mr, Le Clerc 
what our Author ſays, after Grotius, Lib. viii. 


y but conſider a little the Reaſon that the Legiſlator ſubjoins, to induce the 


at thy Days may be long upon the Land which the Lord thy God giveth thee, This is a 
y that is attributed to the Prayers of Fathers and Mothers for their 
upon this Commandment, and u 


Mr, des Maizeaux ( in his Nouvelles de la Republique dis Lettres, November 1700. p. 500,&c.) 


hildren who are obe- 


n Gen. xxvit. 33. This will appear more evident, if 


Magiſtrates 
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Magiſtrates (urged by Bæcler) we are to obſerve, 

that this doth not exclude the next and imme- 

diate Cauſe of Government; as the Command- 

ment againſt Theft doth not, in the leaſt, exclude 

or ſuperſede the * Origin of Property. And then 
for the Title of GO D's Vicegerents upon Earth, 
aſcribed to Governors, we think it may very 
fairly and conveniently be explained in this 
Senſe ; that whereas the Peace and good Order 
of Mankind was not ſufficiently procured by a 
bare Reverence towards the Law of Nature, 
and towards the Author of it, that End is now 
happily produced by the Virtue and Efficacy of 
civil Dominion. In which Senſe the following 
Poſitions of the ſame Writer are plain and in- 
telligible : Therefore, That a State might pro- 
perly be a State, and might obtain its End, GOD, 
by the Law of Nature, inſtituted a certain Order 
end Method of commanding and obeying, in which 
Order, by the Will of GOD, and by the Difate 
of natural Reaſon, there muſt be ſomewhat ſupreme 
and independent, controulable by no human Plea- 
ſure, which, as it is ſubjeft to GOD alone, ſo it 
is the Second or the Deputy of his Power ; and 
this is nothing elſe but the ſupreme civil Authority. 
But it is purely the Att and Diſpoſal of Men, whe- 
ther they will intruſt the ſupreme Authority with 
one, or with many Perſons, and what particular 
Methods they will follow in eſtabliſhing diſtinct 
Forms of Commoncwealths. Grotius's Opinion 
concerning the Original of Government 1s not 
ſo prophane, but that it may be borne with, if 
aſſiſted by a dexterous Interpretation. He ſays , 
that Men, not influenced by the expreſs Command of 
GOD (and no ſuch expreſs Command doth 
indeed appear) but of their own accord (yet not 
without the Dictate of right Reaſon, and the 
Will and Pleaſure of GOD) having experienced 
the weak Defence of ſeparate Families againſt the 
Alſaults of Violence (after Mankind had conſi- 
derably ſpread and increaſed ) united themſelves 
in civil Society; the Effett of which was civil 
Power, fliled on this Account, by St. Peter“, the 
Ordinance of Man, as eſtabliſhed immediately 


2 Lib. i. Ch. iv. $7. 
Titus ii. 9. 


d Epiſt. i. Ch. ii. ver. 13. 


by human Appointment. But as f. 
Aſſertion of Grotius, That the civil Aude, ber 
therefore termed Divine, or ſaid to be » f 66 4 
becauſe GOD approved of what Mey wholf, 5 
inſtituted; we can, on no Account, admit tay 4 
this Senſe, as if GOD approved of the E an 
bliſhment of civil Government (as it — 
ex poſt fatto, or after it had been actual. 2 
tled; as he hath been pleaſed, in man P c 
of Scripture , to confirm and ratify the 2 
dition of Servants, which, no doubt, is an = 
man Invention. But it was abſolutely re uit 
to add, that Men were * antecedently to , Ra 
hend the Divine Will, by duly weighing th, 
Condition of Mankind upon its Multi” 
tion; which, as it could not be preſerved — 
out civil Societies, or in a ſolitary Life; ſo Me ; 
whilſt in this Matter they followed the on 
dance of Reaſon, agreeably to the Scope * 
Deſign of the Law of Nature, muſt be fur 
poſed to have fulfilled the Divine Pleaſure. * 
III. Though we think what hath been her 
delivered ſufficient, as well to ſanctify * 
Original of civil Government, as to engage the 
Veneration of Subjects towards their Kale; 
yet it may be worth our while to conſider, hat 
Solidity there is in the Arguments of a lat 
Author *, who maintains that we ought to 
much higher in this Point. He fuppot 
then, that what is the Cauſe of civil States i; 
not, likewiſe, the Cauſe of the Publick Govern. 
ment and ſupreme Authority in them. And 
therefore, he allows the States themſelves to he 
eſtabliſhed by Covenants ; but, aſſerts, on the 
other Side, that the Sovereignty is conferred on 
Princes immediately by G O D himſelf, and 
that nothing which proceeds from Men, doth 
at all contribute to its Production. And, con- 
ſequently, that a free People, when they vo- 
luntarily chuſe to themſelves a King, do not 
confer Majeſty upon him, but only mark out 
the particular Perſon on whom that Character 
is, by the Divine Gift, beſtowed : As, in many 
Boroughs or Towns incorporate, the Election of 


© Epheſ. vi. 5, 6, 7, 8. Coleſ. iii. 22. 1 Tim, i. i. 


— — 


: Theſe Agreements were not neceſlary to introduce Property of Goods, as I have ſhewn in its proper Place. 

2 This ſuppoſes our Author's Syſtem founded on pure Speculation, and not on Facts, or the Genius of Mankind in gene- 
ral, as well as that of the primitive Ages in particular, See what I have ſaid Note 2. Page 625. 
may very ſafely aſſent to Grotius's Opinion. Cicero has a remarkable Paſſage, importing. That there is nothing more 
ly formed: Nihi/ of 

quod quidem in terris fiat, acceptius, quam concilia cætuſue hominum, jure ſociati, que Civitates appellantur. Somn. Sci. 
Ch. ili. I ſhall only obſerve, that Milliam Barclay, one of the molt zealous Aſſertors of the Power of Kings, regards GOD 
only as the Approver and Protector of their Sovereignty, De Regno & Regali poteſtate, contra Monarchomathos, Lib. il 


* agreeable to the ſupreme Being, than civil Societies | 


Ch ii. 


3 Joh. Fred. Hornius de Ciwitate, Lib. ii. Ch. i. Never were more pitiful and weaker Reaſons given than in this Matter, 
If any one has a mind to ſee a Specimen of them, among abun 
erted ; 
picio Regio, in the firſt Volume of the Collection of his Diſſertations Academiques 3 and Mr. Creech's Engliſh Notes upon bs 
Tranſlation of Lucretius in 60g, in = James II's Reign, pag. 52, Cc. 

ders, and that, of ſixty Pages which he ſpends in giving us ſome few Notes upon his Tran 
But when he afterwards publiſhed the Original, with larger Notes f 
d that he takes care not to mention any Thing of this pretended immediate Ens 


ation of Affairs where they lived, have moſt groſly 


brought it in by Head and Sho 
tion, he waſtes five or fix in an impertinent Digreſſion. 
1695. upon the Revolution, the Reader will 
nation of Divine Authority. 


G0 D 7s not the immediate Cauſe of Sovereignty. 


Hector God ray Maſius, who is the other | am ſpeaking of, which is to be found in the Bibliotbegue Univer/. 
Mr. Thomaſius, from whom I have the Account of the Fact I have juſt now related, obſerves in the ſame Pla, 


Pag. 47, &c. 


#nft. Juriſpr. D.v. Lib. in. Ch. vi. F. 68. that it was formerly 
the Kingdom, to canonize this Propoſition, That Kings derive their Authority immediately from GOD 3; but it came to nothunh 
becauſe ſeveral made it appear, that the Welfare of the State did by no means depend on any ſuch Opinion ; and, if ſo, ti 
the Queſtion muſt be left to the Determination of the Schools. Gramond. Hiſt. de France, Liv. i. This Article, which 
Third Eftate of the Kingdom wanted to paſs into a Law, did not aim ſo much to eſtabliſh the ſovereign Power in itſelf, 5® 
ſecure it from the deteſtable Maxims of thoſe who made it depend upon the Pope, by giving, 


dance of Authors whom their Prejudices, Intereſt, or the Sit 


A Daniſh Divine has, in our Time, in a more effectual manner, refuted the contrary Opinicn. 
by cauſing to be burnt, by the Hangman at Copenhagen, a Book of Mr. Thomaſius, in which that Civilian maintained, ti 
See what the blind Zea), or rather Flattery, of Churchmen can do! 4 i 


Therefore we 


illi principi Deo, qui omnem hunc mundum regit 


let him only read, for Inſtance, Bæcler's Diſſertation 4. 4% 


The laſt is ſo much the more ridiculous, as he 


Tom. 1. 


ropoſed in France, in the general Aſſembly of the State a 


this pretended Head 


Church, a Power of abſolving Subjects from their Oath of Allegiance, and by authorizing thoſe who aſſaſſinated their Prineæ 


as Hereticks. The Reader may ſee this Affair, at length, in M. LE Vassor's Hift. de Louis XIII, on the Year 1615 
Tom. ii. p. 74, &. Compare, alſo, what Mr. Themaſius has ſince ſaid on this Subject, in the 4th Edition of his Fundanu 


Jur. Nat, & Gent. Lib. iii, Ch, vi. $9, 10, in Net, 


Magiſtra 


Magiſtrates belongs to ſach an Order of Men; 
and yet the Magiltrates receive their Power of 
ating, not from that Order of Men, but from 
the ſupreme Ruler in the State. Which Poſi- 
tion, though it may poſſbly take with ſome 
Perſons, thro? a ſpecious Appearance of morethan 
ordinary Piety; yet it is manifeſt, that it tends to 
the breaking in ſunder all thoſe Compacts and 
fundamental Laws which paſs between Princes 
and Subjects, with regard to the publick Admi- 
niſtration. And, in the firſt Place, we cannot 
admit, that he ſnould aſcribe Majeſty to Kings 
alone, and utterly deny it to free States and 
Democracies. It is true, the Cuſtom of Speech, 
during theſe laſt Ages, ſeems to have appro- 
priated the Term of Majeſty to Kings, by pla- 


doth not hinder but that the ſame Word may 
be uſed to denote the ſupreme Authority under 
any Form of Government. And thus too, that 
Definition of Majeſty, poor and dry as it is, 
in which he calls it, The chief Power every where 
over the State, agrees as well to a Senate, or to 
a popular Aſſembly. Though, in this reſpect, 
Kings have the Pre- eminence, that each parti- 
cular Member of the Senate, or of the General 
Aſſembly, is ſubject to the ſupreme Power of 
the People; whereas the Perſon of a King ac- 
knowledgeth no Superior upon Earth. Yet as 
to the Force and Efficacy of Command over 
Subjects, it is the very ſame under all Sorts 
of Conſtitutions. To proceed, the ſole Cauſe of 
this Majeſty he makes GOD himſelf, bo, upon 
the People's Election, immediately transfuſeth it on 
the Prince. Here I am miſtaken, if he did not 
conceive Majeſty under the Notion of a real 
and phyſical Quality; as they manifeſtly do, who 
afirm civil Government to be the Creature, or the 
Act and the Work of GOD, ſo that no other Crea- 
ture, either in an equal or in a ſuperior kind of 
Cauſation, or by any innate Principles, doth at all 
contribute to its Inſtitution. By which Diſcourſe 
their groſs Ignorance of moral Things is ſuffi- 
ciently betrayed. The Argument which ſets 
forth, how that Perſons, exalted to the Throne 
from an inferior Station, have ſuddenly been 
ſurrounded with an unuſual Glory or Splen- 
dor, which could not ſhine from any other 
Place than Heaven; may ſerve for a Decla- 
mation before ſuch an Audience, as are unable 
to diſtinguiſh empty Flouriſhes from ſolid 
Truth, That Kings are the peculiar Care of 
GOD Almighty, ſerves not in the leaſt to- 
wards the Proof of his Opinion. And, beſides, 
the Divine Providence hath been pleaſed to 
| ſhew no leſs Evidences, as it were, of a parti- 
cular Favour, to other Perſons preſerved to be 
hereafter in an eminent manner uſeful to the 
World. At the ſame Time, we read of no in- 
conſiderable Number of Kings, who have 
drunk Poiſon out of their precious Cups, or 
have fallen by the Treachery of their own Peo- 
ple. As to that Temper and Conſtitution of 


Vid. Lib. xli. Tit. i. Leg. xlvi. D. de Acguir. Rer. Dom. 


ä 


cing it amongſt their Royal Titles. Yet this 
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Body in ſome Princes *, which is obſerved to 
produce Effects not unlike to Miracles, the Phy- 
ſicians are to be conſulted on the Point. Nor 
doth he prove what he aims at, by alledging 
the Puniſhment, either of tyrannical Kings, or 
of ſtubborn and rebellious Subjects; or by 
heaping up Teſtimonies in ſo plentiful a Store 
(which too acknowledge G O D no leſs for the 
Author of ariſtocratical than of monarchical 
Government) or by reciting thoſe Divine Pre- 
dictions concerning ſome Kings, the like to 
which have not been wanting in popular States. 
And as to what paſſed in the Nation of the 
Fews, this can carry no Evidence as to the Ori- 
inal of Kingly Government in general * ; there 
— been many other Kingdoms eſtabliſhed 
long before : But it belongs rather to the Man- 
ner- of conferring the ſupreme Command on a 
particular Perſon, according to particular People. 
IV. Let us conſider the Arguments by which 
he labours to prove, that all human Cauſes 
are of a far more inferior Power, than to be 
capable of producing Majeſty or Sovereignty, 
the moſt auguſt Thing upon Earth. Amongſt 
which, that which carries the Prize from all the 
reſt, is this; That neither particular Men, nor a 
looſe and ungoverned Multitude, are themſelves en- 
dued with Majeſty, therefore neither can they con- 
fer it on the Prince. But now it may, and often 
does, happen, that a moral Quality (in which 
Claſs Government ought to be reckoned) 
ſhall be produced in another Perſon, by the 
Concurrence of thoſe who had it not truly 
and properly in themſelves before; ſo as that 
they may be rightly deemed the productive 
Cauſe of the ſaid Quality. As many Voices 
Joining in Concert produce a Harmony, which 
no ſingle Perſon could pretend to by himſelf, 
And, on this account, it muſt be cenſured as 
very falſe Reaſoning in Socrates, when he encou- 
raged Alcibiades not to fear the venturing him- 
ſelt in an Aſſembly of the People, by telling 
him, If you deſpiſe them Man by Man, you ought, 
likewiſe, to deſpiſe them when gathered into a 
Multitude *, Farther, ſince Sovereignty reſults 
from the Non-reſiſtance of the Subjects, and 
from their Conceſſion that the Sovereign ſhall 
diſpoſe of their Wealth and Strength; it is eaſily 
ſeen, that ſome ſcattered Seeds, as it were, of 
Government lie hid in particular Perſons, which, 
by Means of concurrent Compacts, being ex- 
cited into Motion, grow and ſhoot forth. 
So that it is groſly abſurd to infer, that So- 
vereignty is not immediately of human Original, 
becauſe it is not diſcoverable in the natural 
Powers or Faculties of Men : As if we were 
all this while ſpeaking of a phyſical Quality ; 
or as if there were no moral Qualities, diſtinct 
from the phyſical, I know not what Reliſh 
wiſe and chriſtian Princes can have for ſuch 
flattering Titles as theſe ; that G OD tranſcribes 
in the Perſon of the King that Right of govern- 
ing Mankind, which he held alone by Virtue of 


b Iz Zlian, V. H. Lib. ii. Ch. i. 
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ken; they are move 


Fait. Pariſ. in fol. 


See Algernan Sidaei's Diſcourſe upon Government, C4, ii. 5 9. 


__——__ — 1 lin 


' Theſe are the Words of . Adam ODſiander, a German Divine, in his Obſerv. on Grotius, Lib. i. Ch. iii. 5 7. p. 478. 
Tos The Souls of Kings and of Coblers are caſt in the ſame Mould. When we conſider the Importance of the Actions of 
| *rinces, and their 3 we imagine that they are produced from ſome Cauſes as important and weighty. We are mi- 
p red to and fro in their Inclinations by the ſame Springs as we are in ours. The ſame Reaſon that makes 
Ty N with a Neighbour, happening in a Prince, makes him ruin a whole Province. Their Wills are as fickle as ours, 
their Power is greater, The ſame Deſires move a Norm and an El:phant. Montaigne s Eſſays, Pook ii. Ch. xii. p. 343. 


Creation : 
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Creation: Yet ſo as that G OD till retains his 
antient Right, and therefore reacheth out this 
Power to Kings by Accumulation, and not by an 
abſolute Abdication : Together with the like 
Inſinuations, by which baſe and wicked Para- 
ſites delight in raiſing the Glory of their Prince 
to the Diſhonour of their GOD. You would 
think it was a moot Point with them, whether, 
after the conſtituting of Monarchs, G O D re- 
ſerved to himſelf any Power or Command 
over mortal Race; and whether theſe who go- 
vern below, ought to own his ſuperior Autho- 
rity. Certainly nothing can be more manifeſt, 
than that civil Government is quite different in 
Kind from that Command of G OD, which he 
holds by Right of Creation; and therefore it is 
not only abſurd, but blaſphemous to affirm, 
that the Sovereignty which GOD alone is in- 
veſted with, as the Maker of all Things, he, 
out of his ſingular Benevolence, communicates to 
Men. 

Endeavouring to give us another Proof that 
GOD is the immediate Cauſe of Sovereignty, 
he diſtinguiſheth between the immediate efficient 
Cauſe, and the immediate conſtituting, or appoint- 
ing Cauſe. The Sovereignty only is, he ſays, 
immediately produced by G OD ; the Crown 
and Scepter being commonly received from 
other Hands. Hence he obſerves, “that we 
© ought to ſeparate theſe two Ways of ſpeak- 
ing, GOD 7s the immediate Cauſe of Sove- 
reigniy; and GOD immediately conſtitutes 
the Prince, or GOD immediately confers the 
Sovereignty. It being ſomewhat tolerable to 
affirm, that G OD confers the Sovereignty 
by the Mediation or Interpoſition, either of 
the popular Vote, or of Succeſſion, or of Oc- 
cupancy *, But that, in every Act of producing 
Sovereignty, GOD cannot bear 9 any 
ce proximate or ſecondary Cauſe.” Now, who- 
ever looks more nicely into Things, will per- 
ccive that theſe Men apprehend Sovereignty 
under the Idea of ſome phyſical Being, which, 
after the Production of it by GOD, wanders 
up and down in the World, without any certain 
Seat or Subject, till, the Prince being, at length, 
deſigned by the People, it falls upon him, and 
cloaths him with auguſt Majeſty and Splendor. 
Where they muſt certainly be at a Loſs, if a 
Man ſhould be ſo importunate as to demand, 
whether this Sovereignty, before it finds a Place 
of Reſt in the Perſon of ſome Prince, be a Sub- 
flance or an Accident; and if the latter, how it 
can exiſt without a Subject ? Farther, at what 
Time it was created ? At the Beginning of the 
World, or afterwards ? As, likewiſe, whether 
there be but one Sovereignty only, diffuſed 
through the whole World; or whether particu- 
lar Princes have each a peculiar and entire So- 
vereignty of their own? Whether upon the 
Death of the Prince the Sovereignty dies with 
him; or whether it ſurvives, like the Soul in 
Separation from the Body, or finds Reception, 
by a kind of Metempſyc baſis, is the new King * ? 
But, in truth, to enquire after the Cauſe of Ma- 
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| ® In this Senſe we are to underſland that Paſſage of Temiſtius, Orat. vi. Ed. Harduin. p. 73. C. Do not imogine tht Selern 


to hawe been the main Car ſes and Authors of this Election. 


The Concurrence of their Votes was the Aft of Heaven : 7 


- 


jeſty or Sovereignty, taken in a ſepa 
is no better than Impertinence, in as 
never exiſts, but in the Subject. 
ſame as if I ſhould make a particul 
the Cauſe of human Nature, ſe 
dered; when as to the Cauſe o 
exiſt, I have ſufficient Information. And f. | 
this Author, before any hath obtained a Right 
to the Sovereignty, leaves it in the * 
the People, to elect what Perſon, and at wha 
Time they pleaſe, or to introduce any Form 0 
Government © , I would deſire to know what 
would become of his Sovereignty, ſhould all the 
People agree in preferring an ariſtocratical or ge. 
mocratical State to it? We acknowledge indeed 
that Election, properly and ſtrictly ſpeaking, is ng 
more than the Manner of acquiring Empire 
But there ſeems to be no Reaſon which ſhould 
hinder, why by one and the ſame Act the Pr. 
ſon may not be marked out, and, likewiſe, the 
Sovereignty conferred, as then firſt commencin 
its Exiſtence. For it is very childiſh to imz: 
gine, that, in moral Things, when any Right, 
or any moral Quality is conferred on another, it 
muſt of Neceſſity have ſomewhere exiſted ſe- 
parately before. On the contrary, it is evident, 
that Rights, and all mcral Qualities, rather 
ariſe from the Concurrence of Mens Minds in 
mutual Compacts. Nor will there be any 
Difficulty in removing that other Scruple; | 
the People be the ſecondary Cauſe of Sovereign, 
then the Power, by which they produce it, mu 
have been received from GOD; which doth wt 
appear to be true in Fact. For, ſince GOD hath 
implanted in Men a Care of their own Safety, 
hath commanded them to maintain a peaceable 
and well ordered Converſation, and hath, like- 
wiſe, endued them with Reaſon, whence they 
are enabled to find out Means conducing to this 
End, amongſt which the Eſtabliſhment of civil 
Government juſtly challengeth the firſt Place; 
who will make any farther Queſtion, whether or 
no the Power of ſetting this Conſtitution on 
Foot was a Privilege vouchſafed to them” by 
G OD himſelf? Thoſe Maxims of Philoſophy, 
which our Author ſo frequently lets fly againſ 
us, are partly but of ſlender Credit, and partly, 
through Ignorance and Miſtake, are unſkilfully 
transferred from natural to moral Things; 
which we are not now at leiſure to diſcuſs in 
particular. And then, as for the Account which 
Ovid gives of the Origin of Sovereignty, in tic 
Fifth Book of his Faſti, it is meer poetici 
Fiction. 
V. No leſs Pains hath he taken in confuting 
the Opinions of thoſe, who derive the ſupteme 
Authority from any other Head. Upon which 
Argument, as he hath delivered a great dead 
Truth, ſo are there ſome Things which a 
juſtly liable to Cenſure. He is ſo far in tte 
right, when he denies that Wars, occaſioned bf 
the Ambition or the Luſt of Tyrants, could gif 
Riſe to the ſovereign Power. For War , 
caſioned by Tyrants certainly preſuppoſe ch 
Communities. Yet ſtill, the notorious W. 


rate Senſe, 
much as it 
It is juſt the 
ar Search into 


arately conſi. 
Men, as the 


Power of 


be Je 


cancy of the Throne was the Appointment of the Gods, and Human Aſſiſtance cas only the Inſtrument of compleating ard exit 


the Divine Counſels. 
the divine Will? 


Goſpel ; to tay nothing of other Motives. 
dee alſo, above, in B. iii. Ch. v. F 2, 3, 4. 


But what Right had the Roman Armies to chuſe their Emperors? Were they not fine Interpreieud 
d Add the Diſpute in Father Paul's Hiſtory of the Council 

the Nature of the Sacramental Symbol, where the Managers are put to great Shifts, b 

Moral Things. To which we may add, their greſs Ignorance of the Principles of true 

c dee Deuteron, xvii. 14. 


of Trent, Lib. ii. p. 213- c cer 
Reaſon of their Unteilch 
ivinity, and the Simplicity ® 


4 Comp, Hobbes de Cive, Liv. (+ 
: lence 


of many Perſons, and their Deſire of 
oppreſſing others, might poſſibly give occaſion 
ene Fathers of Families, living indepen- 
Tout and ſcattered up and down, to unite in 
olitical Bodies. It is, moreover, evident, 
that moſt Empires, which have made a Noiſe 
nd Figure in the World, if not all in general, 
an owed their Growth and Progreſs to War, 
And yet this is no Reaſon why we ſhould pitch 
upon War for the Original and Fountain of Go- 
Vernement. For, at leaſt, that Band of Men, 
which firſt conſpired to invade their Neighbours, 
voluntarily engaged in Subjection to a common 
Leader. And as for thoſe who were invaded, 
no lawful Sovercignty could be eſtabliſhed over 
them, till, by giving their Covenant and Faith, 
they had promiſed Obedience to the Con- 
I. Yet it is not ſo utter an Impoſſibility, 
that civil Empire might ariſe from paternal Go- 
vernment !; loch, we mean, as extended itſelf 
to ſome Breadth, taking many petty Villages 
under its Direction. It is true, the Command 
of Fathers belongs properly to the Care of edu- 
cating Children, as that of Maſters doth to the 
Management and Improvement of Eſtates ; nor 
can either be altered by the bare Number of Chil- 
dren, or of Servants. Yet there is not ſo wide 
a Diſtance between paternal and civil Govern- 
ment, but that Men might paſs from one to the 
other, without the Production of any new So- 


lence 


| vereignty by the immediate Power of Gop. For 
t ſuppoſe a Father of a Family, bleſſed with a 
h Jentiful Iſſue and with a numerous ſervile 
A Tran, to allow both the Children and the Ser- 
le vants, by Emancipation or Infranchiſement, the 


Privilege of managing their own Concerns, and 


ey of conſtituting particular Families, upon this 
his | Condition, that, in order to the common Secu- 
vil E rity, they ſhall ſtill be ſubject to his Govern- 
ce; ment; I know not what ſuch a Perſon wants to 
or make him a compleat Prince, provided he be 
on | Maſter of ſo much Strength, as is ſufficient to 
1 compaſs the End of a civil State. Upon his 
hy, | Deceaſe, if he left any Appointment with Re- 
aint | gard to a Succeſſor, efpecially if his Sons con- 
th, ſented to the Diſpoſal, that Settlement ſhall be 
fully followed. If he did not, then the People, as if 
ings; they were to frame the whole Conſtitution anew, 
iſs 1n $ ſhall reſolve what Government or what Go- 
whicl vernor they will hereafter receive. In which 
nk 8 Caſe there will be no Breach of the Law of Na- 


ture, though the younger Son ſhould, by the free 
Votes of the Aſſembly, be elected in his Father's 
boom“. 

III. He farther endeavours to evince, that 
veither can ſuch a Perſon be termed the Cauſe 


fell el Sovereignty, who, firſt poſſeſſing it himſelf, 
ch * oonfers the regal Dignity on ſome one who is 
in ue r preſent his Subject, releaſing him from all 
ned iure Dependence : As if a King remits to his 
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Vaſſal his former Engagement, and allows him 
to hold, as 3 a ſovereign Prince, what he before 
enjoyed only as a feudatary Tenant ;z or if he 
makes a Grant to any of his Subjects of ſome 
Province in his Dominions, exempting it, tor 
the future, from his own Juriſdiction. For a 
Ceſſion of this Kind is, he fays, no more than 
the Manner of obtaining Sovereignty, and may 
be reduced to the Head of Elections. Now 
whoever thoroughly conſiders the Matter, will 
eaſily find out, how the ſupreme Authority is 
produced in this Caſe. And it is plainly thus; 
the King by quitting his Right, both over the 
Vaſſal and over the Feud, at the ſame Time, 
makes one Perſon capable of ſovereign Power, 
and others capable of ſubmitting to the Exer- 
ciſe of it, For that feudal Territory cannot 
hereafter belong to the Vaſſal, as an abſolute and 
independent Prince, unleſs it be firſt utterly diſ- 
engaged from the Authority of the Lord: And 
by this Means the Government, thus eſtabliſhed, 
really and truly proceeds from the Conſent of 
the People. For if the Lord hath Power, by 
his own ſole Act, to beſtow ſuch a Province on 
whom he pleaſeth, he certainly, at the Begin- 
ning, received this Power from the Conſent of 
the People, either voluntarily given, or obtained 
by the Iſſue of a juſt War. But if the Lord 
cannot do this by his own bare Authority, then 
it is evident, that the expreſs Conſent of the Peo- 
ple muſt concur in the Diſpoſal +, | 
VIII. To conclude this Diſpute z the ſame 
Author in the laſt Place maintains, that even 
then the People are not the Cauſe of Sovereign- 
ty in this Prince, when having before lived un- 
der a democratical Form, they chooſe a ſingle 
Governor, For, ſays he, the Sovereignty can- 
not here be conferred on the Monarch, till ſuch 
time as the People have firſt renounced their 
Right; but the People in that very Moment, 
in which they renounce their Right, have no 
longer any Thing to do with the Sovereignty : 
Therefore all that they do, is to elect a Perſon, 
who, having received his Power from G O D, 
ſhall, for the future, rule over them. But now, 
upon the ſame Argument, it may be denied, 
that Property can paſs from one Man to ano- 
ther. For, juſt in this manner, another cannot 
become Proprietor of my Poſſeſſion, till I have 
firſt reſigned my Property. But, after my Reſigna- 
tion, I have loſt my Property,and, conſequently, 


cannot transfer that on another, which I have 


not myſelf ; and, therefore, all that I do, is to 
chooſe a certain Perſon, into whom the Pro- 
perty (ſprouting up anew, I know not where) is 
afterwards to be infuſed. 

As to the voluntary Abdication of Monarchs, 
his Opinion runs in the following Senſe ; That 
the Government being firſt abdicated, and the People 
looſed from their Allegiance ; the Sovereignty doth 
afterwards return io its original Author, in order tg 


See Gene). xxvii. 29, 37. 


* dee Page 625. Note 2. 


dealing his Right over 


dt hereditary, 


enty of a Vaſſal to whom it only owed a feudal 


See Page 604. Note 3. and Mr, Locke's ſecond Treatiſe of civil Government, Ch. viii. $ 105, Sec. 
For there are Vaſſals who are themſelves Sovereigns. See Groetius, Lib. i. Ch. iii. $ 23. Thus the Lord Paramount, by 
ſuch a Vaſſal, only diſengages the Subjects of the latter from the Reſpects and Engagements they owed 
n Conſequence of their feudal Obligations to their immediate Lord. But to make this Diſcharge valid, in a Kingdom 
the Conſent of the People was requiſite. Ihe Caſe was the ſame in giving a Vaſſal, who was 
"reign, the Power of becoming one, becauſe this was a kind of Alienation. See Grotius, Lib. ii. Ch, vi. 68 
For the Lord Paramount might renounce his Right, but not force the Province, 


not already a 
» 9. 


againſt its Will, to acknowledge the Sove- 


uly, See the Place of Grotius juſt quoted þ 4. 
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its being again brought back, and communicated to 
the appointed Heir. This is manifeſtly a Metem- 
phechrfts, or Trenſmigration of the ſovereign 
Power; which a wiſe Man will not require us 
to be at the Trouble of confuting. In reality, 
he who abdicates a Crown, gives his Succeſſor an 
Occaſion, and a Capacity, of receiving it from 
the Hands of the People, upon their Submiſſion z 
or, of actually entering upon the Government, 
to which the Decree of the People, ſettling the 
Order of the Succeſſion, had before given him 
a Right. 

IX, It ang not be improper, before we leave 
our preſent Subject, to enquire in ſhort, to whoſe 
Power it belongs, to confer the regal Titles and 
the Enſigns of Majeſty, or any Denomination 
by which the ſupreme and independent Au» 
thority in State, inhering in a ſingle Perſon, 1s 
wont to be expreſſed. And here it is maniteſt, 
that to beſtow the Name and Title belongs to 
the ſame Per'ons, who have a Right to beſtow 
the ſame Thing itſelf, that is, the ſupreme 
Command. And, by Conſequence, a People, 

that either now firſt unite themſelves in a civil 
Body, or elſe, laying aſide their former Frame 
of Government, reſolve on a monarchical Con- 
ſtitution for the future, whilſt they confer on one 
Man the Authority over themſelves, they, by 
this very AA, give him a Right to bear the 
Title and Style* of King, and to ſignify his 
high Station by decent Badges of Honour, 
Such a King, as he owes his Dignity and Em- 
pire to no foreign Power, ſo he need not wait 
tor the Conſent and Approbation of other 
Princes or States, in order to the aſſuming the 
Actions or the Character proper to his Office, 
But as a Foreigner could not diſpute his Right 
to the Government, without a manifeſt Injury, 
ſo would it be“ injurious, likewiſe, to deny him 
the Appellation of King. Nor can any Pre- 
rence to the contrary be drawn from the ſmall 
Extent of his Dominions. For a Kingdom doth 
not denote any certain Meaſure of Territory, or 
of Power; but a particular Form of civil State, 


656 Of the Generation of Civil Sovereignty, &c. Rook vil 


to make him a King, who before Owned 


the 


Command of ſome Superior, it is 

he obtain the Conſent of his Gare oh that 
himſelf and his Dominions from the Boos 1. 
which they ſtood engaged to their Foes 9 
Thus he who is under a feudal Obi 1 
cannot, without his Lord's Conſent, take Sition, 
Character of a ſovereign Prince. And wr As 
be releaſed from this Obligation, thou * 
Lord ſhould grant him the Title, pet f. 
hold the Dignity itſelf after an imperfeg = 
ſubordinate Manner. So we find that the "wn 
ceſſors of Alexander the Great durſt not aff, = 
the regal Style, till Alexander's own Fami! N 
extinct, to which the Sovereignty of 14 
longed. And, even after this, it was neceff 1 
for them to have the Conſent. of the People 0 
der their Command, which the numerous Fora 
kept in Pay about them, ſecured beyond the P 0 
ſibility of a Denial *. In the ſame Manne. 
he who ſubdues a Territory by Arms, as he wy 
by the Right of War, acquire the Power . 
Authority, ſo may he, likewiſe, obtain the Ti. 
tle and Character of a King. If a Prin 
would erect any particular Province of his Eq. 
pire into a : diſtinct Kingdom, the Way of com. 
paſſing this Deſign is to ſeparate it from the get 
of the Body, and to govern it by a peculiar Jy. 
riſdictiop, independent of his other Dominions 
That the Reman Senate frequently beſtowed the 
Title of Friend and King, as Marks of Eſteem 
and Honour, is a Piece of Hiſtory vuguh 
known. And this they might juſtly do with 
Regard either to thoſe Princes, on whom they 
themſelves had conferred the reſpective Domi 
nions, or to thoſe, over whoſe 5 Kingdoms they 
ſtill held ſome ſuperior and tranſcendent Right, 
But to have offered the ſame Title, as purely a 
Matter of Favour, to other Monarchs, over 
whom they could not pretend to the leaſt Au- 
thority, had been a moſt inſolent Piece of Uſur- 
pation. And yet ſuch a preſuming Prerogative 
the Popes have not been aſhamed to challenge 
over the moſt free and independent States of 
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which may happen to be greater or leſs. But Europe“. | 

Vid. Cornel. Nep. Eumen. Plutarch Demet. Juſtin. Lib xv. Ch. ii. Appian. Alexand. ix Syriac. Diodor. Sic. Lib. v. 

Ch. liv, lv. d Vid. Juſtin. Lib. xli. Ch. iv, v. © See Father Paul's Hillory of the Council of Trent, Lib. v. p. 354. l 

where he reports, how Paul IV. advanced Ireland to the Honour of a Kingdom. King Hinry VIII. had already aſſumed the a 
Title of King of Ireland. and his Daughter Queen Mary kept the ſame Style. The Pope, in order to pleaſe this Princy wo 
was devoted to his Intereſts (without departing from the Right he pretended to of erecting new Kingdoms) made Jre/and ore 

ſecretly. See the deceaſed Biſhop Burnet's Hiſtory of the Reformation, Part ii. Book ii. ; 1595. P. 194. So we find dia 4 

Pope Pius V. gave the Title of Grand Duke of Tuſcany to Coſmo I, for which fee Thuanus's Hiſt. Lib. xliv. on the Year 1569. ly 

This puts me in Mind of the Roman Senate, who, to preſerve the Shadow of Authority they had over the People, ratified be 15 

fore hand whatever the People decreed in their Aſſembly. See Liay, Lib. i. Ch. xvii. num. 9. — 

. — ha: 

1 Agathecles, Tyrant of Sicily, 2 ſeveral other Cotemporary Princes, as Antigonus, Demetrius, Seleucus, Lyfematts: M 

and Cafander, had taken the I itle of King, aſſumed it, alſo, himſelf ; and the rather as he found himſelf equally powerti G! 

See Diodorus,Siculus, Lib. xx. Ch. lv. fro 

Mr Titius (Obſerv. 1x1.) aſſerts not : And that Foreigners are at their Liberty whether they will acknowledge or not. * 

knowledge ſuch a Sovereign for King ; becauſe, /ays he, this Title generally gives a Rank and Prerogatives that may occahia * 

ſome Prejudice to other States. See Lib. viii. Ch. iv. $ 15, % following. " 

3 See M. STRUvius, Jus publicum Romano-Germanic, Ch. xi. 5 4. Edit. 1710. : 4 

+ He cannot do this without the Conſent of the People in genera), and of each Province in particular, unleſs his Title wi * 

Crown be Hereditary. | Thee 

5 Such, for Example, eſpecially in the latter Times of the Reman Republic, were moſt of thoſe Kings to whom the fan . ly 

left only a Shadow of Liberty. See the Orbis Romanus of the deceaſed Baron Spanheim, Exercit. ii. Ch. x. and what! l ay 

ſaid, after him, upon Grotivs, Lib. i. Ch. iii. $ 21. Note 25. | Ant} 
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E 


Of the Parts of Sovereignty, 


1. In what Senſe the ſupreme Power may be ſaid 


to conſiſt of Parts. 

11, The legiſlative Power. 

111, The vindicative Power. 

iv. The judiciary Power. | 
v. The Power of War and Peace, and of making 

Leagues. ; 

vi. The Right of appointing Magiſtrates. 

vin. The Right of levying Taxes. 

viii. The Right of examining Doctrines. 

[ HE ſupreme civil Authority, though in 

| its own Nature it be one indiviſible 
Thing *, yet becauſe it exerts its ſelf in different 
Acts, according as it is imployed about different 
Means, — to the Preſervation of the 
State, is generally conceived as conſiſting of 
many Parts; with Reſemblance to thoſe Parts 
which are termed Potential“, in natural Philoſo- 
phy. For the ſovereign Command is, by no 
means, ſuch an entire compound Being, as is 
made up of heterogeneous Parts, which, as they 
are joined and knit together by ſome common 
Band, compoſe one Body, yet ſo as that each 
Part is capable of ſubſiſting ſeparately by its 
ſell. But as the Soul is one ſingle Subſtance, 
diſpenſing Life and Vigour through the whole 
Body, and yet as it exerciſeth different Opera- 
tions, in Proportion to the Difference of the Ob- 
jects preſented to it, or of the Organs through 
which it works, is conceived as having Potential 
Parts; fo, in like manner, the ſupreme Autho- 
rity, as it is buſied in preſcribing general Rules 
of Action, is termed the Legiſlative Power; as 
it determines the Controverſies of the Subjects 
by the Standard of theſe Rules, it is the Judi- 
ciary Power; as it either arms the Subjects 
azainſt Foreigners, or commands them to lay 
down their Hoſtility, it is the Power of War 
and Peace; at it takes in the Aſſiſtanee of Mi- 
niſters in the Diſcharge of publick Buſineſs, it is 
called the Right or Power of appointing Magi- 
ſtrates ; and ſo with regard to its other Offices 
and Functions 3, | 

IT. What, therefore, theſe Parts of Sove- 
reignty are, may plainly be diſcovered from the 
Nature and End of Civil States. A State then 
is a Moral Body conceived to act by one Will. 


and their Natural Connexion. 


Ix. Government a more ſtrift Obligation than bare 
Compatt. 
x. Who may properly be ſaid to hold a Part in the 
Government. 
xi. The Connexion of Parts in the ſupreme Au- 
thority demonſtrated ; 
X11. And illuſtrated. 
xXxIII. Many are for dividing thoſe Parts: 
x1v. Grotius amongſt the reſt; whoſe Opinion is 
particularly diſcuſs d. | 
But inaſmuch as it is made up of many Natural 
Perſons, each of whom hath his particular Will 
and Inclination; and ſince theſe ſeveral Wills 
cannot, by any Natural Union, be joined toge- 
ther, or tempered and diſpoſed into a laſting 
Harmony, therefore that one Will, which we 
attribute to the State, mult be produced by the 
Agreement of all Perſons, to ſubmit their own 
private Wills to the Will of one Man, or one 
Aſſembly of Men, on whom the Government 
hath been conferred, Farther, ſince the re- 
ſpective Members ought in Duty to conform 
themſelves to the Will of the State, it is neceſſa- 
ry, that this Will be made known to them by 
clear and evident Signs. Hence we apprehend 
it to be one of the chief Offices of Sovereignty, 
to preſcribe and declare to others what they 
ought to perform, or to omit. And becauſe it 
would be impoſſible, in fo great a Multitude, to 
give Injunctions to every particular Man, on oc- 
caſion of every particular Action; therefore ge- 
neral Rules are eſtabliſned, for the perpetual In- 
formation and Direction of all Perſons in all 
Points, either of poſitive, or of negative Duty. 
Beſides, ſince we eaſily diſcover amongſt Men an 
immenſe Variety of Judgments and of Appe— 
tites, whence an infinite Field of Controverſy 
might ariſe z it is, on this Score, highly condu- 
cive to the common Peace, that publick Deter- 
minations ſhould ſettle what each Man ought to 
look on as his own, what as another's; what is 
to be eſteemed lawful, or unlawful + in the State, 
what honeſt, or diſhoneſt ; as, likewiſe, what 
Degree every Man retains of his natural Liber,y, 
or after what Manner each Perſon is to moderate 
the Uſe and Exerciſe of his own private Rights, 
in order to the publick Tranquillity . 


' Theſe are Grotius's Terms, in Book i. Ch. iii. F 17. Note 1, It is founded upon a falſe Hypotheſis, which our Author 


has confuted in the preceding Chapter ; by which the Supreme Civil Authority is conceived to be a phy/ical Being, that has no 
Parts, and that only receives different Names according the Diverſity of Objects. with regard to which its acts. Indeed, the 
Sn preire Civil Authority contains an Union of divers Rights, or diſtinct Powers, but conferred for the ſame End, that is, for the 
Good of the Publick, ſo that to conſider them in themſelves, nothing hinders but that they may be either entirely ſeparate one 
from another, or in the Hands of different Perſons. It is ſufficient they be found in the Body of the State, to the Excluſion of 
any foreign Power. See Mr. Titius's Obſerv. dLx1x. Numb. ii. and his Specimen Juris Publici, &c. Lib. vi. Ch. viii. $ 26, 
&. as, aſſo, what the learned Obrecht ſays againſt our Author, in his Diſſertation de Unitate Reipublice in &. Imperio Romano, 
. Itis the >ivtÞ of the Collection publiſhed in 1704. 

By that is underſtood the Species of the ſame Genus : For the potential Whole is what the Schoo/men call, in other Terms, the 
Logical or univerſal Whole 3 upon which we may conſult the Metaphyſicians. Thus Sewereignty is conceived as a Genrs, whoſe 
Species are the Severeign Power of making War or Peace; the Sovereign Power of puniſhing, the Sovereign Power of raiſin 
Janes, Sc. To that is oppoſed the ſubordinate Parts of Sewvereignty, that is, the different Subjeds, or the different Perſons 
among whom the Sovereignty is divided, as when the Roman Empire was in the Hands of the Trzrumvixy, Augiiſtus, Mark 
Anthony, and Lepidus, &c. But I muſt obſerve by the Bye, that Mr. Coxrtin, according to his uſual Exactneſs, ſays in his Index, 
Wat, by potential Parts of a State, Groti-s means the Parts that hawe the Severrign Poxwer ; ſo that, adds he, it happened that 
the ſome Roman E mpire has had two Sovereigns or two potential Parts, ab reigned at once, one in the Faſt, and the other in the 
Velt, the Imperial Authority, however, remaining ftill one and indivifible. On the contrary, the Subordinate Parts are, accord- 
ing to him, thoſe that are Abica to the Sovereign Power, that is, the Subjects of the Provinces that compeſe the State, which are, 
with reſpe to the State or Sovereign Power, what in the Schools ſeveral Species are with reſpect to the Genus, By this ſmall 
»pecimen one may eaſily fee what Dependence there is upon this 'I ranflator's Explanation both of the Terms and f ſome 

houghts of Grotius; without ſaying any Thing of the Tranſlation itſelf. This Heap of Nonſenſe is ſo much the more inex- 
cuſable in him, becauſe he might eaſily have avoided it by following Gronewius, whoſe Notes it is plain he had read. 

Mr. Locle, in his Treatiſe of Civil G:wernment, Part ii. Ch. xii, reduces all theſe Parts of the Sovereign Power to three, 
UE, 1. The Legiflative Power, 2. The Executive Power. 3. The Confederative Power. To the fu he refers all tl a: our 


| aged [peaks ot here, in Sections, 2, 3, 7, 8. To the ſecond, the Subjetts of Sefions 4, 6. And to the 4%, the Rights of 


ar and Peace, with that of making Treaties, mentioned in Section 5. 
* Though here our Author uſes the Terms of Hobbes ( De Cive, Ch. vi. F 9.) yet he means always, that the Laws of a 
»overeign include nothing contrary to the Divine Laws, whether Natural or Revealed, as he will prove in the firſt Chapter of 


| -n next Book. As for the reil, he ſhews at length, in the ſame Book, the principal Parts of the ſovereign Power, which he 


bes but point at here, 
Ihe latter Part of this Section is tal;en from our Author's Abridgment, De OH. Hem. & Civ, Boo 
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III. To proceed; the chief End of Civil 
Communities is, that Men, by conſpiring mutu— 
ally to aid and aſſiſt each other, may be ſecured 
againſt thoſe Damages and Injuries, which they 
might otherwiſe ſuffer from their own Kind; 
and, by this means, may either enjoy Peace, or 
have ſufficient Defence againſt any Aſſaults or 
Moleſtations. Now, in order to the procuring 
of Peace, it is in an eſpecial Manner neceſſary, 
that each Perſon be ſo far guarded againſt the 
Violence of his Fellows, as that he may be able 
to live ſecurely; that is, without having juſt 
Cauſe to fear Injury from any, whilſt he him- 
ſelf is not injurious to others. Indeed, that Men 
ſhould be abſolutely protected from mutual Hurt, 
or that all Injuries ſhould be impoſſible, the 
Condition of human Things will not allow. Yet 
ſuch Care may be taken, ſuch Proviſion made, as 
that there ſhall be no probable Grounds for the 
Apprehenſion of Danger. And this Security is 
the Aim which Men propoſe, when they ſubmit 
themſelves to the Direction of others. Of 
which, if no greater Degree could be obtained 
by joining Strength, than each private Man 
could give himſelf by ſtanding ſingly upon his 
own Guard, it would be Folly to renounce our 
natural Liberty, in which every Perſon is his 
own Protector. But, to compals this Security, 
it is not enough that each of thoſe who are 
about to form a Civil Body, covenants with 
the reſt, by Word, or Writing, that he will not 
kill, ſteal, or offer any other Harm or Prejudice : 
For it is manifeſt how far Human Nature is, in 
moſt Perſons, corrupted ; and Experience ſadly 
informs us, how little Force the Reverence of 
verbal Engagements, or the Authority of Oaths, 
hath with the Generality of Mankind, towards 
the keeping them in their Duty, ſhould the 
Fear of Puniſhment be once removed, For 
which Reaſon, likewiſe, it is not enough to have 
one who ſhall preſcribe Rules of Acting, if he 
be inveſted with no farther Power. Therefore, 
to engage Men to an Obſervance, both of the 
common Precepts of Nature, and thoſe parti- 
cular Laws, which are enacted for the Good of 
the State, there mult be added the Fear of Pu- 
niſhment, and the Power of inflicting what is 
feared. And, that Puniſhment may produce 
the proper End of its Inſtitution, it ought to 
riſe to ſuch a Meaſure and Proportion, as that 
there ſhall be manifeſtly a greater Evil in tranſ- 
greſſing the Laws, than in obeying them; ſo 
that the Severity of what is to be ſuffered may 
over- balance any Pleaſure, or Profit, which may 
now, or hereafter be obtained by the Offence : 
It being impoſſible for Men, out of two Evils, 
not to chooſe that which to their Judgment ap- 
pears the * leaſt, And thus the Regard which 
Men have to their own Lives and * Safeties ſe- 
cures mine, And although it may, ſometimes, 
happen, that Perſons ſhall be ſo tranſported, 
either through Raſhneſs and Precipitancy, or 
ſome other extravagant Commotion of Mind, 
as to prefer the Satisfaction of the Crime to the 


Of the Parts of Sovereignty, 


2 De Cive, Ch. vi. 5 6. 


Book VII. 


Bitterneſs of the Penalty; yet this is ©, be 
reckoned amongſt thoſe uncommon ang ext 
ordinary Accidents, which the Condition of => 
Nature, and the Circumſtances of our Af i 
will not ſuffer us to prevent. This Power ut 
inflicting Puniſhment, on thoſe who tran, * 
the Commands of the Sovereign, is preſümel 
to be then conferred, when particular Men ield 
up the Uſe of their own Strength to the Servi 
of the Community, By which Act they oblj : 
themſelves to execute Juſtice on Delinquenn 
when the Sovereign demands their Aſſiſtance * 
this Particular; or at leaſt, not to aid and defend 
thoſe who are to ſuffer, But for a Man to oblige 
himſelf to undergo Puniſhment, without 3 Re. 
luctancy, or Reſiſtance, is a void Engagement 
and ſuch as cannot hold good, on account of 
that natural Averſon, which we bear to al 
Things deſtructive of our Safety and our Life 
It is truly enough affirmed by Mr, Halbes, that 
this is the higheſt Degree of Power, which 
Man can hold over Man, to be able to preſcribe 
to others, in whatever he thinks beneficial to the 
State; and, by denouncing juſt Penalties, to ter- 
rify the Stubborn and Diſobedient into a Com- 
pliance with what he thus enjoins. But then, a; 
for what the ſame Author farther aſſerts, Tha 
he who bath a Right of infliting Puniſhment as he 
ſhall ſee fit, hath a Right of compelling all Per. 
ſons to all Things at his Pleaſure ; it ought to 
have a Limitation affixed to it, taken from the 
End of Civil Government : Inaſmuch as we are 
to preſume, that he in whom the Supreme Au- 
thority reſides, hath no other Will or Pleaſure, but 
ſuch as upon good Principles of Reaſon appezr 
to have ſome Tendency towards the faid End, 

IV. Moreover, ſince, under the exacteſt Sy. 
ſtems of Laws there ariſe frequent Diſputes, 
about the right Application of them to particu 
lar Caſes, and many Circumſtances are to be 
conſidered, before a Fact can be pronounced i- 
legal, or the Author of it convicted: On'this 
Account the + Zudiciary Power is ſuppoſed to 
come in to the Aſſiſtance and Support of the tuo 
Powers already mentioned, The Office of the 
Judiciary Power is to hear and decide the Cauſes 
of the Subjects, to examine the Actions of par 
ticular Men, which are repreſented as Breach 
of the Law; and to pronounce Sentence accord- 
ing to the Legal Penalties. Mr. Hobbes * {cems 
to have had an improper Notion of this Power: 
Since the Right of Judging, as to the Uſe and 
Exerciſe of any Part of the Sovereignty, 1s u. 
derſtood to be implied or included in the reſpec 
tive Part. 

v. But though the Means hitherto preſcribt 
may afford the Subjects full Security againſt thol 
of their own Body; yet this is not enough 
anſwer the End of civil Eſtabliſhments. For" 
is to little Purpoſe for Men- to be at Peace: 
mongſt themſelves, if they are not able to & 
fend themſelves againſt Strangers; and this tit) 
cannot effect, unleſs they are united in tit! 
Strength. Becauſe it's purely owing to Cc. 
D Ibid. F 8. | 


i See Lib. I. Ch.iv. $9. and Ch. v. $ 14. preceding. 


2 Compare this with what our Author has ſaid, Lib, ii. Ch.iv. 5 16. at the End. 


— 


3 See above Lib. iii, Ch. vii. F 5. with the Notes, and Lib. viii. Ch. iii. $ 4. following. 


4 The Character of this Power conſiſts in determining in the laſt Reſort, and without Ap 


; in Oppoſition to the infer 


Tribunals, which the — has eſtabliſhed, and which derive all their Authority from him. See Grotins, Lib. ii. Ch." 


$ 13. and the Jus Publicum 


niverſ. of M. Bohmer Part. Spec. Lib. ii. Ch. vii. $ 15. & ſigg. To this Power, alſo, bel 


the Right of pardoning Criminals, when the publick Good requires it. See Ch. xiii. & 4. of this Book, and Lib. viii. Cl. ü. $1 


following. Hence it was, that when the Emperor Auguſlus, by w 
cauſed it, among other Things, to be enacted, That an Appeal ſhould lie to him from the ordinary Judges; and that he * 
have the Calculus Minerve in all Tribunals. See Dion Caſſius, Lib. li. p. 521. C. Edit, H. Steph. Now this Calali *. 


nerve ſignified no more than the Power of pardoning thoſe who were legally convicted and condemned. See the Oration® 
J. FxepertCc GRoxOvIus, De la Roi Rojale, p. 281. Cf. 


jurcteß 


untai. 
this is tl 
| F oblige 
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CHAPp. IV. 


zanction, that many Are ſtronger than one; in 
m—— as churn a thouſand ſeparate Men 
are not ſuperior in Force to a ſingle Perſon, In 
order, therefore, to the general Safety and Wel- 
fare, it is neceſſary, that there be ſucha Power in 
the State as may aſſemble, unite, and arm fo 
many Subjects (or hire Mercenaries in their 
room) as ſhall be thought ſufficient for the 
common Defence, with Proportion to the un- 
certain Number and Strength of the Enemy; 
and may, likewiſe, when it ſhall be afrerwards 
expedient, embrace Conditions of Peace. And 
ſince both the Seaſons of Peace and of War re- 
ceive a conſiderable Advantage from Leagues, 
ſor the better communicating the Benefits of 
different States, and for repelling and reducing 
to Reaſon ſome ſtronger Enemy, by a confede- 
rate Force; there muſt be inherent in the So- 
vereignty a Power to enter into ſuch* Alliances 
as ſhall be ſerviceable in either Condition, and 
to engage all the Subjects to a juſt Obſervance of 
them ; and, at the ſame Time, to derive 1 * the 
publick ſuch Fruits and Advantages, as ſhall ac- 
crue by their Means. : 

VI. Again, ſince the Affairs of the Commu- 
nit, occurring as well in Peace as in War, can- 
not be adminiſtered and executed without Officers 
and ſubordinate Magiſtrates, there is need of 
ſuch a Power as may appoint Men to enquire 
into the Controverſies * ariſing between Subjects“, 
to dive into the Policies of neighbouring States, 
o gather in and give out the publick Revenues, 
and, laſtly, in every Reſpect to conſult and pro- 
mote the common Benefit. And then it mult be 
another Part of the ſame Power, to compel theſe 
Officers, when once conſtituted, to the Perfor- 
mance of their Duty, and to call them to account 
upon proper Occaſions ?. 

VII. Farther, in as much as publick Buſineſs 
in the Time of War, or of Peace, cannot 
proceed without Expence, ſuch a Power is, like- 
wiſe, requiſite, as may ſet aſide for theſe Uſes 
ſome Part of Goods or Products of the 
Country; or may compel private Men to con- 
tribute ſo much out of what they ſeparately poſ- 
cls, as is judged neceſſary to ſupport the com- 
mon Charges; as, likewiſe, to command and re- 
# quire the Hands of the Subjects, upon Occaſion 
| of any needful Work. To the ſame Power be- 
$ longs the Invention of other lawful Ways and 
Means of increaſing the Riches of the State. 
The Principal of which is the Right of im- 
poſing Duties on Goods imported, or * exported ; 
and, alio, of taking off ſome moderate Propor- 
dion from the Price of Commodities conſumed 
by the Subject. 
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VIII. Laſtly, Though to deſtroy the intrin- 
ſick Liberty of the Will, and, at the ſame 
Time, to unite and compoſe Mens Judgments 
of Things in a perpetual Harmony, by an in- 
ward Principle, be above human Ability to ef- 
fect; yet to provide that theſe Sentiments and 
Perſuaſions, however different, may not diſturb the 
| wg Peace, is a Buſineſs abſolutely neceſſary. 

or ſince all voluntary Actions take their Riſe 
from the Will, and have a natural Dependence 
upon it; and ſince the Inclination of the Will, to 
the doing, or the not doing of any thing, is built 
on the Opinion of that Good, or Evil, of that 
Reward, or Puniſhment, which the Party con- 
ceives will follow from the Performance, or the 
Omiſſion; and, conſequently, ſince Mens Ac- 
tions are ever guided by their Opinions; ſome 
outward Means muſt needs be found out, by 
which theſe Opinions and Judgments ſhall 
be brought, as near as poſſible, to conſpire and 
agree; at leaſt, ſhall be hindered from giving 
the State any Diſturbance by their Oppoſition. 
To this End it is expedient, that the State do 
publickly own and profeſs ſuch Doctrines, as 
are agreeable to the End and Deſign of Civil 
Government, and the Minds of the Subjects 
be, from their Childhood, grounded in them 5, 
In as much as the generality of Mankind judge 
of Things according as they have been accu- 
ſtomed, and according to the common Notions, 
which they ſee obtain in the World ; very few 
being able, by the Strength of their own Parts, 
to diſcern what is good and ſolid in the Conduct 
of human Life. There is, indeed, ſcarce any 
Opinion, either relating to the Worſhip of 
G OD, or concerning thoſe Things, the Know- 
ledge of which is ſtrictly termed human, but 
may be made the Occaſion of Diſſenſion, Diſ- 
cord, Reviling ; and, in the final Iſſue, of Blood 
and War. And this doth not happen on ac- 
count of the Falſity of the Opinion, or be- 
cauſe to admit the contrary, would bring heavy 
Inconveniences on Mankind, or on Civil Com- 
munities; but by reaſon of Mens unhappy Dif- 
poſitions, who, always imagining themſelves to 
be wiſe, would gladly appear ſo to all others, 
and are violently enraged againſt thoſe who 

reſume to be of the contrary . Perſuaſion, 

his any one will readily confeſs, who hath but 
chanced to caſt his Eye on thoſe Quarrels of 
the Learned about meer Trifles, carried on with 
no leſs Heat and Fury, than if their Lives and 
Religions lay at Stake, Now ſuch Differences 
and Diſputes, though they cannot be abſolutely 
prevented, yet they may be hindered from in- 
terrupting the publick Peace and Tranquillity, 


| * dee Exed. xviii. 18. Philo. Jud. de Creation. init. Joſep. Archeoleg. iii. 3. Þ Add. Bœcler ad Grot. Lib. i. Ch iii. 5 6. p. 218. 


u. Ch. iii. 
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Power of appropriating the Uſe of Things that have been le 


See above Lib. iii. Ch. ili. 97. 


' dee Grotius, Lib. ii, Ch. xiv. 5 9. vum. 2. And what J have ſaid in my Defence of the Rights of the Dutch Eaſt India Com- 


e ſhould have ſaid to adminiſter Juſtice in general, both in Civil and Criminal Affairs; which the Sovereign never does 
Limſelf. It was, therefore, a very frivolous Diſpute, which Henry VI, Emperor of Germany, was obliged to decide in the xiith 
Century, between Lot harius and Azo, two Italian Lawyers, viz. whether thoſe Magiſtrates who have a Criminal Juriſdiction 
(ſuch as the Romans called Imperium Marum) exerciſed, as belonging to themſelves, or as flowing from the Sovereign in whom 
originally refides. See PanziroLLUs, De Claris Legum Interpret. Lib. ii. Ch. xxv. p. 215. Edit. Lip/. 1721. Jos n 
ArtRAxI, Interpret Fur. Lib. i. Ch. ii. and M. ScyuLTiING, Enarrat. Part. i. DicesT. in Tit. De Juriſdict. & 33. 
8 * This is what St. Pau! intimates to us, when he ſays : For this Cauſe pay you Tribute alſo (to the Magiſtrates) for they are 
0.x Mini ſters, attending continually upen this very Thing, Rom. xiii. 6. They cannot (/ays Mr. Le Clerc upon this Place) 
cave the Care of their own Affairs to apply themſelves to thoſe of the State, without having ſome Recompence for it; nor 
Junta the Dignity of Miniſters of a Society, and defend it againſt thoſe who diſturb and invade it without an Expence. So that 
dus is the Foundation of all the Taxes of lawful Power, and which, conſequently, a Subject ought to pay; becauſe every one 
obliged to contribute to the Support of the Society, in which he lives quietly, and enjoys the Protection of the Laws. And to 
tus Part of Sovereignty we may, alſo, refer the Right of coining Money; the Right of Hunting or Fiſhing ; and, in general, tte 
in common, and that cannot conveniently be divided amon 
ate Perſons, See what has been ſaid, touching the Diſtinction of Regalia majora, & minora, on Grotius, Lib. ii. Ch. iv. 
$ 15. Not. 1, And add the Tus Publicum Ini uerſ. by M. Bohmer. Part. Spec. Lib. i. Ch. iv. H 16. in Net. 


It is to this Part of the Sovereign Power we mult aſcribe the Right of founding Univerſities, Colleges, Acad mies, and tu“ lic 
cheals of all Kinds. As for tue reſt, the Advantages and Privileges which theſe enjoy, depend on the I egiſlative Power, to 
amn properly belongs the Care, both of all the Communities which form the State, as well as that cf every particular Subject. 
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by due Penalties enacted againſt thoſe who 
ſhall maintain and foment them“. Yet, what 
we would obſerve on this Subject, is not pro- 

erly levelled againſt thoſe Opinions concerning 
indifferent Points, but againſt ſuch as being 
obtruded upon Mankind, either under the Co- 
lour of Religion, or with ſome other fair Pre- 
tence, ſhock and confound the Laws of Nature, 
and the Principles of ſound Policy, and tend 
to the breeding of Moral Diſeaſes in a State, 
Nor will any true and juſt Opinions be in Dan- 
ger of ſuffering by this Cenſure. For no true 
Doctrine is oppoſite to the common Peace; 
and that which contradicts Peace cannot be true; 
unleſs we may, at the ſame Time, affirm, 
that Peace and Concord are repugnant to the 
Laws of Nature. Wherefore the Power of 
examining the aforeſaid pernicious Doctrines, 
and of baniſhing them from civil Societies, 1s 
juſtly attributed to the ſupremeruling Authority“. 

IX. Our next Buſineſs is to ſhew, that theſe 
Parts of the Sovereign Power are naturally fo 
united, and, as it were, interwoven with one 
another, that ſhould we ſuppoſe ſome of them 
to inhere in one Perſon, ſome in others, the 
regular Frame of the State muſt abſolutely be 
deſtroyed * Which Truth that we may tho- 
roughly apprehend, it ought to be obſerved, 
that there are, above all others, two Bands eſpe- 
cially,by which theWills of many Men,or of whole 
Aſſemblies, are united into one; Covenant and Com- 
mand: Of which, nevertheleſs, the latter adds a 
much ſtronger Tie than the former. They who are 
held together by bare Covenant, ſtand obliged 
by the Law of Nature voluntarily to perform 
the Terms of Agreement ; their 1 5 
lity, in other Reſpects, remaining as before. 
Now ſo long as the Articles are on both Sides ob- 
ſerved, a fair Union and Concord may continue 
amongſt them. And when any one Party, with 
a wicked Deſign, flies from the Engagement, 
he is guilty of a Breach of the Law of Nature : 
But then the reſt, whoſe Intereſt it was that 
the Covenant ſhould remain inviolable, have 
no means left of reducing the falſe Brother to 
Reaſon, but meer Force of Arms, in which he 
who offered the Injury, is frequently not inferior 
to him that received it. After the ſame manner, 
they, who upon equal Terms ſtand bound to 
each other, by Virtue of ſome League or Con- 
federacy, are at Peace and Agreement, ſo long 
as each Party makes good what he promiſed ; 
but when cither proves perfidious, the Band of 
Union is diſſolved, and an Occaſion of Hoſti- 
lity enſues. Whence it appears, that bare Co- 


2 Plato de LL. Lib. xi. p. 977. D. Ed. Wech, Let no Man revile another; but, in Caſes of Doult and Controwerjy, lu, 


Of the Parts of Sovereignty, 


Boox VII. 


venants are not Bands ſufficient, a 

long holding together many Perſons ir for = 
Body; eſpecially ſince it doth not alu * 
happen, that the ſmaller and weaker Vibes p 
cede from their Obligation, to the Proud.” 
the more numerous and the more powerful. . 
very often the direct contrary. And th. — 
we ſhould ſuppoſe, in the principal Com 0 85 
Clauſe to this Purpoſe, that whoever oh * 
to break this Article, ſhould be proſecute roy 
the united Strength of all the reſt, yet 10 ge 
ſay, that this Clauſe would be of no F iQ 1 
caſe many Perſons ſhould join in ſuch a Br... 
unleſs a Democratical Government were * 
bliſhed amongſt the Members, or unleſs the Ro 
compoſed before a Society, unite more An 
in a formal State) there will be need of anothe 
Covenant, to determine what Method ſhall 55 
obferved in proceeding againſt him who ſhall 
refuſe to ſtand to this additional Engagement 
and ſo on, in infinitum. But now Soverei Th 
or Command is a much ſtronger Tie, * 
keeping an united Body of Men in firm Agree 
ment. For they who are bound to each other 
under the ſame Government, do not continue 
equal to the Government itſelf ; but whilſt the 
Power of preſcribing Rules to, and of inflid. 
ing certain Evils, by Way of Puniſhment, uy. 
on ſuch as tranſgreſs the Rules preſcribed 3 
conferred either on a ſingle Perſon, or upon an 
Aſſembly; all Perſons lie under a far grcatet 
Neceſſity to remain obedient, than if they wer? 
united by Compact only; which could not til; 
away the Equality of the Members, or tl; 


Right of adminiſtring their private Affairs a: 0 
cording to their own Judgment. fr 
X. It ought farther to be conſidered, that if m 
any will maintain the Potential Parts of the $6 to 
vereignty (as — are termed) to be within the of 
ſame State, ſeated in diſtinct Perſons or Coun- all 
cils, they mult, at the ſame Time, neceſſarily a. the 
low, that he to whom any Part belongs, mul ma 
be furniſhed with ſufficient Power, as well to or 
compel the Subjects to the Obſervance of ht 
he ordains, by Virtue of that Part, as to defend 1 
this his Right, when attacked, or diſturbed; thi! . 
that particular Limb of the Prerogative, hic mY 
contains the Power of War and Peace, maj W. 
poſſibly reſide in another Perſon : And, lach, aha 
that he have a Right of determining, by his ow =P 
Judgment, at what Time, and in what Manne, Auth 
the Part of the Government which he holds {hal I. 


be exercifed and employed. For to poſts 
Right of declaring to others what you woll 
have them do, and yet to be deſtitute of Pont, 


Parties behave themſelves towards each other, and towards the Company, after the manner of Learners, as well as of Teachers; 
as utterly to refrain from Reproach. For, to abuſe each other in a Diſpute with foul and ſcandalous Language, is to ſcold lite 7 Theſe 
men : And very frequently Words, which in themſelves are trifling Matters, give Occaſion to the deepeſt Hatred and Enmity ami} the Pl: 
Men. d Diogenes Laert. (in Theophraft. 5 38.) reports a Law of Sophocles, Son of Amphiclidai, to this Purpoſe, Thaty = ca 
Philoſopher ſhould keep a School, unleſs by the Decree of the Senate and Commons ; and that to db the contrary ſhould be a Cots ach 
Crime. Plato de LL. Lib. vii. p. 888. C. Ed. Wech. Let no Poet preſume to feign any thing, but what is conſiſtent i th teten 
Laws of the State, band is juſt, honeſt, and good. Nor ſhall he be allowed to ſhew his Compoſitions to any private Per ſens, haft th 2 
| 


Guardians of the Laxws, and the Judges appointed for this Service, have reviſed and approved of the Performance. Jo this Pup 
ſee Caſaubon Exercitat. in Baron. and his Epiſtle to Fronto Duceus, Not. 624. Ed. Gra v. Nor is it a deſpicable Remarł of bt 
Hobbes, which he gives us in his Book de Homine, Ch. xiii. F8. Many Books, ſays he, wwe hawe, compiled Ly Romans, al 
under the Commonabealib, or ſoon after its Extinction, and by Grecians, during the flouriſbing Condition of the Athenian Stat, 
repleniſhed as well with Precepts as Examples, by which the Minds of the Lulgar are rendered averſe to Regal Praver; ard th" 
v0 other Reaſon, but becauſe they find theſe Authors making Panegyricks on the Villanies of baſe and perfidious Men, that ts "* 
Murthers of Kings, hen thry have before branded them with the Name of Tyrants. But flill the Genius and Diſpoſition of i* 
Multitude is much more corrupted by the Reading of theſe Books, and the Hearing of thoſe Preachers, uu ho would have a Kings® 
within a Kingdom, and Ecclefiaftical within a Civil Supremacy. Hence inſtead of the Old Bruti and Cafſii, ave have cu Blu. 


Clements and Ravalliacs, 2vho wrhilft, in aſſaſſinating their Princes, they were only the wicked Inflruments of other Men; Anlitr. oh pr 
thought they did Gd Sera ice. But we may add, that the Exerciſe of this Right may be, and often rally is, ſubject © gies [; -» 
Abuſes ; either becauſe Men miſtake, as prejudicial to a State, things in their own Nature innocent, nay ſometimes benen * 
or, becauſe Princes of themſelves, or by the Inſtigation of bad Miniſters, ſet up for Inquiſitors in the moſt indifferent M. pp 
ters, eſpecially of ſuch as regard Religion. © Ada the Preface of Mr. Hobbes to his Book de Ciwe ; as alſo Leviath. Cl., 4 þ oh 
where he reckons up the Miſchiefs, that have ariſen from the Ariſtotelian Doctrine of Liberty. Comp. de Cive, Ch. vi. 4c 5 A 1 
h. Ch. xxix, xlvi, xlvii. Add, alſo, what I have ſaid on the Abridgment of the Duties of a Man and a Citiz1, Lid. n — 


_ 
wo 
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Ch. vii. $9. Not. 1. Compare what M. Trevor, Profeſſor at Helmſtadt, ſays on the ſame Place, in his Edition ef 17", 
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obliging thoſe to a juſt Compliance who hath, alſo, the Right of decreeing Peace, or War, 
pour Injunftions, deſerves any other as he judgeth convenient. For, otherwiſe, either 
de rather than that of Authority, or Com- the former will be only a bare Miniſter, or the 
Id. And we hold that by a very precarious latter will depend upon another's Pleaſure, in 
te, which we cannot defend againſt others. acquiring Means for the Exerciſe of his own 
or is he any better than another's Officer, Right. So, likewiſe, if you conſtitute any Per- 
or Miniſter, who exerciſeth any kind of Right fon for the chief Management of Buſineſs, and 
it the Pleaſure and Diſpoſal of that other Party. do not, at the ſame Time, impower him to ap- 

XI. From what we have laid down, it will point inferior Aſſiſtants, ana to require their 
be evident, that there is ſo near and fo neceſſary Service in their reſpective Poſts (without which 
a Connexion between all the Parts of the Sove- Aſſiſtants the Buſineſs cannot be performed) you 
reignty, as that not one of them can be ſeparated really make him as meer a Servant as the reſt. 
from any other, but the regular Frame of the For which Reaſon, neither can the Power of ap- 
Commonwealth mult be deſtroyed z and inſtead pointing Magiſtrates be divided from the other 


of it an irregular Body muſt ſtart up, heid toge- Parts of the ſupreme Authority. 2 to the 
ther only by an infirm and ineffectual Covenant. ſame Authority it muſt belong, to take Cog- 
r For if we appropriate the legiſlative Power to one, nizance of Doctrines and Opinions, of ſuch 
e and to another the judiciary, each primarily eſpecially, as bear any Relation to the End of 
ll and independently, it will, of Neceſſity, follow, civil Government, and which are of Force and 
J that either the former is null and void, or that Efficacy either in promoting, or in hindering O- 
y the latter miniſters only to the former. Be- bedience to the ſovereign Ruler. For if one ſhould 
he cauſe, to make Laws which you cannot put in command the Subjects to do a thing under Pain 
e Fxecution is vain and inſignificant; and, on the of temporal Death, and another perſuade them, 
er other Side, to have Strength whereby you may that to do it would be to incur eternal Death, 
ue compel and controul, and yet ſuch as you muſt and each by his own Right, ſeparately and in- 
the not uſe or apply, but at the Pleaſure of another, dependently enjoyed :; the Conſequence muſt 
d. is to be an Officer barely executive. Again, be not only that the Subjects, though innocent, 
op- ſhould we grant the latter the Privilege of ap- may be juſtly puniſhed, but, alſo, that the State 
is plying his Strength according to his own Diſ- mult ſink into an irregular Syſtem, a Monſter 
1 an cretion, without being accountable to others, with two Heads. For neither can any Man 
Aer then we utterly overthrow the legiſlative Power, ſerve two Maſters, nor, in the Caſe before us, 
vers as before. It is neceſſary therefore, that both is he whom we think we ought to follow, > Lap 
take theſe Powers ſhould depend upon one and the Pain of eternal Damnation, leſs our Maſter, 
their ſame Will. Nor can the Power of Peace and than he whom we obey upon the Fear of tempo- 
wo War, or that of exacting Tribute, be ſeparated ral Deſtruction. And, were the Right of control- 
from this vindicative, or judiciary Right. In as ling and regulating Doctrines once taken away, 
nat if much as no one can fairly compel the Subjects the more ſuperſtitious Subjects would be drawn 
e do. to bring in Contributions towards the Expences into Rebellion by their own Fancies *. What 
n the of the State, on either account, but he who hath farther Power the Sovereign hath, as to ſacred 
our. alſo the Right to puniſh the diſobedient. Far- Matters under Chriſtian Government, is a Point 
Ily d ther, it would be abſurd to give the Right of which we leave to be more diſtinctly ſtated by 
mut making Leagues for the Service either of Peace, others * . Nor are we here at leiſure 
ell v or War, to any other Perſon, beſides him who to diſcuſs the Opinion of Philo the Few ©, who 
f That | having 
defend * Comp. Hobbes ibid. & Horn. Lib. iii. Ch. xi. 5 3. d See eſpecially Grotius De Imperio ſummarum Poteſtatum circa 
; tho facra, Ch. i. © De Prem. & Pen. p. 919. A. Edit. Pari/. Our Author might plainly have ſaid, that this Opinion, ha- 
5 ic ing no other Foundation than PHD Authority, was not worth refuting. , 
b mar See a Diſcourſe of our Author's, intituled, De Concordia were Politice cum Religions CAriſſiana, F 11. and the Rights of 
) * the Cbiſian Church, &. The celebrated Mr. Thomaſfus publiſhed, in 1722, a curious hillorical Treatife, entitled, H;/toria 
þ Gntentionns inter Sacerdotium & Imperium, where the Reader will find the Notions of all Ages of Chriſtianity on this Subject; 
115 Oba and a very exact Catalogue of all the Books written upon it in different Countries and Languages, as far as they came to the 
Manner, Author's Knowledge. 4 
Ids ſhal It is, however, worth our while to ſa ſomething upon this important Matter, If we here make uſe of an unprejudiced 
"TT Mind, it may be decided in few Words, at leaſt as far as is neceſſary to eltabliſh general Principles, from whence we ma 
90 1 ly draw Conſequences in particular Caſes ; and in other Points —_— upon that. The following Letter (publiſhed in 
won! = at Tergoxo in 1689, and ſince in French, in 1710) concerning Toleration, contains what is ſufficient to ſatisfy us. * The 
Powe! dleration of thoſe that differ from others in Matters of Religion, is ſo agrecable to the Goſpel of Jeſus C brit, and to the 
„ lat genuine Reaſon of Mankind, that it ſeems monſtrous for Men to be ſo blind as not to perceive the Neceſſity and Advantage of 
Js —y : . ſo clear a Light. I will not here tax the Pride and Ambition of ſome, the Paſſion and uncharitable Zeal of others. 
7 Vu R eſe are Faiſlts from which human Affairs can, perhaps, ſcarce ever be perfecily freed ; but yet ſuch as no Body will bear 
__ - Plain Imputation of, without covering them with ſome ſpecious Colour; and fo pretend to Commendation, whilſt they 
p That U. _ away by their own irregular Paſſions. But, however, that ſome may not colour their Spirit of Perſecution and 
a . — lian Cruelty with a Pretence of Care of the Publick Weal, and Obſervation of the Laws; and that others, under 
"alk 2 of 2 may not ſeek Impunity for their Libertiniſm and Licentiouſneſs: In a word, that none may impcſe 
2 Fn iS; per himſelf, or other, by Pretences of Loyalty and Obed ience to the Prince, or of Tenderneſs and Sincerity in the 
* + — God; I eſteem it above all Things neceſfary to diſtinguiſh exactly the Buſineſs of Civil Government from that 
ark 0f bi: £18107, and to ſettle the juſt Bounds that lie between the one and the other. If this be not done, there can be no End 


Put to ＋ Controverſies that will be always ariſing between thoſe that have, or at leaſt pretend to have, on the one Side, a 
3 4 the Commonwealth. The Commonwealth ſeems to be a Society of Men conſtituted only for the procuring, preſerving, 
— ancing thiir own Civil Intereft. Civil Intereſts I call Life, Liberty, Health and Indolency of Body; and the Polle(- 
0 a outward Things, ſuch as Money, Lands, Houſes, Furniture, and the like. It is the Duty of the Civil Magiftrate, by 
Fx — Execution of equal Laws, to ſecure unto all the People in general, and to every one of his Subjects in particular, 
' | - r of the Things belonging to this Life. If any one preſume to violate the Laws of Publick Juſtice and Equi- 
- iſhed for the Preſervation of thoſe Things, his Preſumption is to be checked by the Fear of Puniſhment, conſiſting of 
2 Diminution of thoſe Civil Intereſts or Goods, which otherwiſe he might and ought to enjoy. But ſeeing 
Ty on willingly ſuffer himſelf to be puniſhed by the Deprivation of any Part of his Goods, and much Jeſs of his Libert 
_—_ * erefore is the Magiſtrate armed with the Force and Strength of all his Subjects, in order to the Puniſhment of thoſe 
1 «hrs, other Man's Right. Now that the whole JuriſdiQion of the Magiſtrate reach-s only to theſe Civil Concern- 
* on that all Civil Power, Right, and Dominion, is founded and confined to the only Care of promoting theſe Things ; 
4 ub, neither can, nor ought, in any Manner to be extended to the Salvation of Souls, theſe following Conſiderations 
* * me abundantly to demonſtrate. Firſt, Becauſe the Care of Souls is not committed to the Civil Magiſtrate any more 
| er Men. It is not committed unto him, I ſay, by G OD, becauſe it appears not that G O D has cver given any 
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having ſhewn that Moſes was a King, a Law- Power of making Laws and execut; 
giver, a Prieſt, and a Prophet, xs Since all the Senate; the Right of vying 1. Juſtice, in 
theſe Ojfices are reducible to one and the ſame Head, Aſſembly of the People. Here, if th 
they ought, by mutual Ties, to be united end incloſed mands the Subjects to Arms, and they -<.- 
one with the other , and they are all requiſite in the obey his Orders, either the King * retule to 
ſame Perſon, ſo that he who wants any one of the them by Puniſhments, which he hikes 2p 
four, is to be looked on as a lame Ruler of an im- Right of inflicting, or he ought to deli. has a 
felt Commonwealth. up to take their Trial before the Senate. wn 
XII. This will be more clearly diſcerned, it ſhould we admit the former of theſe it d ee 
we examine thoſe ſeveral Diviſions of the Sove- appear, how he, whom we ſuppoſe not yg = 
reignty, which might be propoſed. Let, therefore, the Power of putting the Laws in 3 chi 
the Power of Peace and War be in the Prince; the can * puniſh the Subjects before they are Au 
4 7 


* ſuch Authority to one Man over another, as to compel any one to his Religion. Nor can any ſuch Power be veſted 557 
Magiſtrate by the Conſent of the People; becauſe no Man can ſo far abandon the Care of his own Salvation, as bling! u the 
it to the Choice of any other, whether Prince or Subject, to preſcribe to him what Faith or Worſhip he ſhall 7 tOleare 
l r , , hall embrace 5 
Man can, if he would, conform his Faith to the Dictates of another. All the Life and Power of true Religion conſt . 3 
inward and full Perſuaſion of the Mind; and Faith is not Faith without Believing. What Profe ſſion ſoever we wake hor 
ever outward Worſhip we conform, if we are not fully ſatisfied in our own Mind that the one is true, and the other — 
ſing unto G O D, ſuch Profeſſion, and ſuch Practice, far from being any Furtherance, are great Obſtacles to our Sal 4 
For, in this manner, inſtead of expiating other Sins by the Exerciſe of Religion, I ſay, in offering thus unto God 3 
ſuch a Worſhip as we eſteem diſpleaſing to him; we add, unto the Number of our other Sins, thoſe, alſo, of Hy muste 
Contempt of his Divine Majeſty. Secondly, The Care of Souls cannot belong to the Civil Magiftrate, beca fo ki 
Power conſiſts only in outward Force ; but true and ſaving Religion conſiſts in the inward Perſuaſion of he ka 
without which nothing can be acceptable to GO D. And ſuch is the Nature of the Underſtanding, that it — 
be compelled to the Belief of any thing by outward Force. Confiſcation of Eſtate, Impriſonment, J orments v 
of that Nature can have any ſuch Efficacy, as to make Men change the inward judgment that they have framed of Thi | 
It may indeed be alledged, that the Magiſtrate may make uſe of Arguments, and thereby draw the Heterodox into the 12 
of Truth, and procure their Salvation. I grant it; but this is common to him with other Men. In teaching, infru&ing, ary 
redreſſing the Erroneous by Reaſon, he may certainly do what becomes any good Man to do. Magiſtracy does not * 
him to put off either Humanity or Chriſtianity ; but it is one Thing to perſuade, another to command; one Thing to — 
with Arguments, another with Penalties. This Civil Power alone has a Right to do; to the other, Good will is 1 
rity enough, Every Man has Commiſſion to admoniſh, exhort, convince another of Error, and, by Reaſoning, to draw hin 
into Truth : But to give Laws, receive Obedience, and compel with the Sword, belongs to none but the Magiſtrate Ard 
upon this Ground I affirm, that the Magiſtrate's Power extends not to the Eſtabliſhing of Articles of Faith, or Fane 
of Worſhip, by the Force of his Laws. For Laws are of no Force at all without Penalties ; and Penalties, in this Cafe, are 
abſolutely impertinent, becauſe they are not proper to convince the Mind. Neither the Prefefſion of any Aricles cf Fan 
nor the Conformity to any outward Form of Worſhip (as has been already ſaid) can be available to the Salvation of Soul 
unleſs the Truth of the one, and the Acceptableneſs of the other unto Gov, be thoroughly believed by thoſe that ſo profe; 
and practiſe. But Penalties are no ways capable to produce ſuch Belief. It is only Light and Evidence that can work x 
Change in Mens Opinions ; which Light can, in no manner, proceed from corporal Sufferings, or any other outward Penaltic: 
Thirdly, The Care of the Salvation of Mens Souls cannot belong to the Magiſtrate ; becauſe though the Rigour of Laws and 
the Force of Penalties, were capable to convince and change Mens Minds, yet would not that help at all to the Salvation dt 
their Souls. For there being but one Truth, one Way to Heaven; what Hope is there that more Men would be led into it 
if they had no Rule but the Religion of the Court, and were put under a Neceſſi y to quit the Light of their own Readon, 
and oppoſe the Dictates of their own Conſcience, and blindly to reſign up themſelves to the Will of their Governor, and i» 
the Religion which either Ignorance, Ambition, or Superſtition had chanced to eſtabliſh in the Countries where they were 
born? In the Variety and Contradiction of Opinion in Religion wherein the Princes of the World are as much divided 2s 
in their ſecular Intereſt, the narrow Way would be much ſtraitened; one Country alone would be in the right, and all the 
reſt of the World put under an Obligation of following their Princes in the Ways that lead to Deſtruction ; and that which 
* hcightens the Abſurdity, and very ill ſuits the Notion of a Deity, Men would owe their eternal Happineſs or Miſery to tie 
place of their Nativity.” Theſe are the Author's own Words: From whence he aſſerts, that the Magiſtrate ought to 
leave every one the Liberty of profeſſing ſuch Opinions as he believes the moſt reaſonable, and to take care that no Violence 
be offered to any Perſon upon that Account. He ſhews at large the Inconveniences that there would be in ſubmitting one's 
ſelf to the Humours of Princes; who act nothing but by the Suggeſtion of the Ch. rchmen that are about them. If a Man wer 
obliged to follow the Religion of the Prince, he muſt change his Religion as often as his Prince; ſo that if Frinces of differen 
Opinions ſhould ſucceed one another, as it happened in England, the Inhabitants of a Country muſt, in a few Years, be of cife- 
rent Religions to be ſaved, * But as in every Church there are two Things eſpecially to be conſidered, the outward Form an! 
Rights of Worſhip, and the Doctrines and Articles of Faith; the Author takes Notice there of the Duties of a Magifrat 
with reſpe& both to the one and the other, As for Ceremonies, or the outward Form and Rites of Worſhip, it appeas 
* by the Definition of a Church, which is, according to him, a voluntary Society of Min joining themſelves together of that 


ribute in an 


vation of their Souls. It ap „Tay, by this Definition, that the Prince has no Power to enforce by Law, either in is 


oven Church, and much leſs in another, the Uſe of any Rites or Ceremonies whatſoever, in the Worſhip of God. We a th: 
not ſay, that, being things indifferent, the Prince has a Right to regulate them as he finds convenient, becauſe when ſuch Thing * 
are brought into the Church and Worſhip of Gop, they are removed out of the reach of the Magiſtrate's Juriſdiction, 2nd u ma 
that Uſe they have no Connexion at all with Civil Affaits. Beſides, if they are indifferent, in themſelves, they do not by fe der 
Prince's A 8 become acceptable to Go p, who has not promiſed to be pleaſed with the Worſhip that the Magi but 
«* ſhould eſtabliſh. As to the Doctrines and Articles of Faith: Fir, Princes ought not to tolerate any Opinions contra' of ; 
Civil Society. Secondly, They ought not in particular to tolerate thoſe who under the Pretence of Religion would divel pr | } 
vate Perſons, or even Magiſtrates, of their Civil Rights and Poſſeffions. Thirdly, They ought not to ſuffer Churches which : wy 
« conſtituted upon ſuch a Bottom, as that all thoſe who enter into them, ip/o facto, deliver themſelveg up to ſome foreign A lov 
* thority which they are ready to pay a blind Obedience to, notwithſtanding they have Princes of their own. Fourth », and li, to h 
Atheiſts who deny the Being of a God are not to be tolerated, becauſe, having no Religion, they make a Conſcience of o poſe 
but what is puniſhable by the Civil Laws.“ Two Reaſons induced me to 2 down — the Principles of this little Tra 


One is, Their being a neceſſary Conſequence of a Truth which our Author himſelf has ſolidly proved in his Diſcouiſe & la 
Religionis Chriſtian ad Vitam Ciwvilem, I mean, that Religion 1s antecedent to Civil Societies, and that it has nothing at all we 
with their Eſtabliſhments. See Sect. 1, 2, 3, 4, 5, 6. The other Reaſon is the Authority of the Perſon who wrote the * 
concerning Toleration, which is of very great Weight: Since the Learned Mr. Locke has, in his laſt Will and Teſtament, w_ 
+: for his. And it is now to be found in the Collection of his Works in I hree Volumes, Folio, 1714. See, alſo, Mr. . 
excellent Diſſertation de Religione ab Imperio jure Gentium libera; publiſhed by me in French in the Beginning of the Year !7*" 
and ſince tranſlated into Fng/;/b., The Reader will find, in my Notes, the principal Treatiſes that have been written upon 5 
Subject, ſpecified and referred to. To conclude, I have had occaſion to ſpeak fully of this Subject, in my Treatiſe of 16 
rality of the Fathers, Ch. xiii. 5 9. & /eqg. BE” 
But there may be an executive Power where there is no /egi/ative Power, Theſe are two very different Things; „ 
fore there is no Contradiction here but in ſuppoſing, that the Senate had forbid the Citizens by a Law to go to War: an 5 
ſition which, generally ſpeaking, cannot be admitted as true. On the contrary. a King, having the Power to make * 
Peace, muſt be regarded as authorized to compel his Subjects when he has ſuch Occaſicn for them. We mult app! the 1 
Thing to the 7rdiciary Power, The Senate will have ſufficiently both of the one and the other, in all Things n ch ce 
relate to War and Peace. riſe 


CHaP. IV 


| 4 brought under martial Diſcipline. If 

| 1 that, in this particular Caſe, the King 
ö 657 2 Right to puniſh the Diſobedient, though 
a other Caſes; you, at the ſame Time, give 


not 1 


1 him the Privilege of oppreſling and grieving his 
| People, 25 he thinks fit, and ſo you cancel the 
2 Rights of all beſide. For whea he orders them to 
n take up Arms, he will puniſh them, if they dare 
ot to reluſe; and when he hath once led them out on 
ve in Expedition, then the Nature of military Diſ- 
n, cipline gives him the Power of Life and Death 


le over them : And nothing is eaſter than for a Ge- 
— neral to cut off any Soldier, who hath the Misfor- 
tune to fall under his Hatred, or Diſpleaſure *, 
On the other hand, if the King muſt be obliged 
to have recourſe to the Senate for Juſtice, when 


aud their Natural Connexion. 


663 


from either; whilft one lay unactive and im- 
moveable, the other blind and inſenſible. To 
which Purpoſe the Epigram in the Anthologia © 
ſeems Proper to be applied : 

Ingo; 6 patv Yetis, &c. 

The blind Man bears the lame What Fate denies 

T he wretched Pair, their mutual Help ſupplies ; f 
One lends his Feet, the other lends his Eyes. 


Here the two unfortunate Perſons were able in 
ſome ſort to make up the Defects of Nature, fo 
long as they agreed to afford their mutual Aſſiſt- 
ance, But ſhould this Agreement have been 
once broken, and a Quarrel have happened be- 
tween them, each Party would have been alike 
at a loſs about their Way. In the ſame manner 
ſhould any perſiſt in dividing the Parts of the 
Sovereignty, he will, by no means, compoſe a 
regular State, but a diſorderly Body, the Mem- 
bers of which, holding theſe ſeparate Limbs of 
Government, ſhall be kept together, not by any 
common Authority, but bare Compact or Agree- 
Now in fach a Society ſome kind of 
Peace and Concord might be maintained, ſo long 
as particular Perſons kindly conſpired in their Opi- 
nions with regard to the public Good, and were 
each of them ready voluntarily to perform what 
was requiſite towards this End. But ſhould any 
Difſenfon ariſe, no Means of Redreſs would be 
left, but either to ſeek abroad for an Arbitrator, 
or to decide the Controverſy by the Sword. 
XIII. Though the Caſe be manifeſtly thus, as 
we have repreſented it, yet there is no inconſi- 
derable Number of Men, who ſtand up reſolute- 
ly for the Diviſion of the ſovereign Power, that 
hereby they may frame I know not what Mix- 
ture of Commonwealths, which being rightly 
ualified muſt needs, forſooth, 
roduce the moſt happy Syſtem of Government. 
hey would gladly engage Ariſtotle to be of their 
Party, but without Effect; he in the Place of his 
Works, which they alledge , ſpeaking of a Mix- 
ture far different from any that can be applied to 
the Parts of the Sovereignty. Which makes it 
ſeem the more ſtrange, that ſome Interpreters 
(and Mich. Piccart amongſt the reſt) when they 
come to treat of this Mixture, put ſuch Things 
together, as probably never entered into the Phi- 
loſopher's Head. The Temperature which he ſo 
much adviſeth and recommends, runs in the fol- 
lowing Manner : That the King ſhall have the 
Power of making War, of coining Money, of en- 
gaging in Leagues, of conferring public Rewards: 
that the Senate ſhall poſſeſs ſuch Rights as demand 
Experience and Deliberation ;, the framing and the 
executing of Laws, and the adminiſtring of public 
Juſtice: Laſtly, that the Populace ſhall manage ſuch 
Aﬀairs, as their Knowledge chiefly direfts them to; 
the Examination of the Revenue, the Diviſion of 
Lands, the Creation of Magiſtrates, the Inſpection 
of Buildings, Highways, Aquedufs, Corn, and other 
In like man- 
ner, it would not argue any Diviſion in the 
Sovereignty, ſhould we, for Inſtance, ſuppoſe 
that the Senate had the Power of condemning, 
but the Prince or the People of pardoning and 
acquitting. For here the Prince might by his 


d Hiſt. Lib iv. Ch. Ixæxiv. 


hat- any Perſons refuſe to liſt themſelves under his 

—þ Command; in this Caſe, either the Senators 

gity mult pronounce the Sentence of their Condemna- 

and tion, and give Orders for the Execution of it, 

* barely by the King's Commiſſion and Authority; 

anno: which is contrary to the Suppoſition : Or they 

thi judge whether the Act alledged be criminal, ment. 

ng mult judg | 8 , 

dings or not; and this Proceeding will certainly be vain 

aq. and fruitleſs, unleſs the ſame Judges may, like- 

Ge wiſe, take upon them to examine, whether or no 

) prels thz War now engaged in by the Prince, be for the 

vutho- Advantage of the Commonwealth; and thus the 

ma = Kigg's Right will again be deſtroyed. We ſhall 

Forms diſcover the ſame Inconveniences, if we compare 

aſe, ar the Right of the Prince with that of the People, 

1 under ſuch a Conſtitution, as we did before with 

__ that of the Senate. For as the Meaſures of War 

wark a are now ſettled in moſt Countries, Tacitus's Ob- 

ee | ſ:rvation ® _ true, that 22 e be 2 

1 out Pay, a ay cannot be had without Taxes. 

pn If, therefore, the Prince have not a Power of 

Kealor, compelling the Subjects, by virtue of his ſove- tempered and 

pe reign Command, to bring in their Shares of the 

vided 28 publick Contributions, his Right over the Affair 

nd al te of War will be no more than a bare Power of 

„r perſuading and adviſing * the People, that, in 

5 rigs ſuch or ſuch a particular Juncture, to engage in 
> Violence a War would be for the Advantage of the Com- 
tting one's monwealth. On the other hand, if the People 
72 are not impowered to judge whether the War, 
be of Cife- towards which theſe Subſidies are levied, be for 
| Formanl their Intereſt, or not; then what have they to 
— boaſt of, but the laborious and ſervile Office of 
05 * Aſſeſſors and Collectors? Nor will Things be in 

ts the $8 a better Poſture, ſhould we ſeparate the Branches 
either in li ol Sovereignty, according to any other Diviſion 
Tc = tat could be invented So Juit was that Re- 
3 mark of A/inius Gallus, in Tacitus *, that as @ Go- 
o not by vernment hath but one Body, ſo it muſt be directed 
— 2 7 ons * (whether of a . Perſon, 5 
= v2 Council, or Aſſembly). This may be wel 
— lluſtrated by the Example of the human 3 Soul, 
> foreign to which the ſovereign Authority in a State ſeems 
» 7 o hear ſome Reſemblance. Now ſhould we ſup- 
ce * oc the potential Parts of the rational Soul, the 
wiſe . halt Underſtanding and the Will, to exiſt ſeparately, Helps and Aſſiſtances of the State. 
gat 2 xy different Subjects or Suppo/itums, one of 
dag, dr geber auh) he Farce of 
r. NM = 5 

N 1e heb Will; neither of theſe Suppoſitums could be called 

cen a . an, nor could human Actions be expected 

iſe of Vid. Liv. Lib. ii. Ch, xxiii, xxxii, lviii. Lib. iii. Ch. x, xx, xxiv. Lib. iv. Ch. i, v, lviii. Lib. v. Ch. ii, x, and in many other 
kings; vc oe Sic. Lib. xiv. Ch. Ixxiii. Quintus Curtius, Lib. vii. Ch. ii. Polyb. Lib. i. Ch. ix. | xi 
N r 
make | , 0 . 1. . . „1. . . . . 5 "__ 2 
apply dle 3 No more than, if he had the /egi/ative Power, and all the other Parts of the Sovereign. The Abuſe is the leſs authorized 
s Wh. ch do . as the Power is more limited. 


ich ou 


N x This proves only that the Power of the Prince will be confined, in the Exerciſe of this Part of the Sovereignty : A Limitatioa 
* 7 Author himſelf admits, without Prejudice to the Exiſtence of the Supreme Power. See Ch. vi. $ 9. following. 
; $ Compariſon is very lame, for the Reaſons aſſigned in the preceding Notes. 


Prerogative 
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Prerogative abſolve any Perſon, againſt whom 
the Judges had 3 Sentence; and, con- 


ſequently, the latter would be only an inferior 
Court, whoſe Deciſions muſt borrow their Force 
and Ratification from the Authority of the for- 
mer. Whence it ſufficiently appears, that if, in 
any State, the Judgment of capital Cauſes be- 
longs to the Senate, the King ſtill retaining the 
Right of Grace, or Pardon; the Senate doth really 
hold, by Deputation from the King, this Power 
of preſiding in criminal Proceſſes, and of pro- 
nouncing Sentence as the Law directs; and this 
as well for the Baniſhing all Partiality from the 
Methods of Juſtice, as to divert the Odium from 
the King : Yet ſo as that the Power of Life and 
Death are radically, or originally, inherent in the 
King's Perſon. Some would frame a Diviſion 
in the judiciary Power itſelf ; ſo that the Prince 
ſhould have the Power of Life and Death over 
Strangers only, but the People over the Natives. 
But now, if the People exerciſe this Power over 
the Natives, only as an inferior Court, then they 
do not in the leaſt intrench upon the Prerogative 
of the Prince. On the contrary, if they hold it 
originally and independently, then the King will 
have nothing left bim but an empty Title, and 
will only perform the Office of Prætor peregrinus, 
a Judge of foreign Cauſes. As for what they 
add, about dividing the Right of Coinage, it is 
too impertinent to deſerve a Repetition. 

Arxniſæus is very large on this Point, and, a- 

mongſt many accurate Remarks, juſtly rejects 
ſome ſpurious kind of Mixtures in Government. 
And at laſt, the faireſt Model he could invent 
was, that the King ſhould have the Power of 
War and Peace, of levying Tribute, of Coining 
Money, of diſtributing publick Rewards; that 
the Senate ſhould be employed in judging Cauſes, 
and in receiving Appeals, as, likewiſe, in the Re- 
formation of Manners by good Laws, and in 
exerciſing the Power of Life and Death ; and 
laſtly, that the People ſhould be allowed the 
Care of the Revenue, and the Creation of Ma- 
giſtrates. Of which Model a Judgment may be 
formed, by what we have before obſerved. 

XIV. Grotius himſelf * hath attempted ſome- 
what towards dividing the Parts of the Sove- 
reignty. Where he is ſo far in the Right, when 
he denies that any ſuch Partition of Power, be- 
tween the Prince and the People, can be made, 
as that the prime Compact ſhall be thus looſely 
expreſſed, If the King govern well, then the Peo- 
ple ſhall obey him; if he govern ill, then the People 
ſhall compel him to his Duty : Obſerving, that cer- 
tain Bounds and Limits ought rather to be aſ- 
ſigned to the Power of either Party; ſuch as 
may eaſily be apprehended from the Difference 
of Places, Perſons, and Affairs; but that the bare 
Good or Evil of an Action, conſiſting in the 
Application of fit Means to the public Safety, 
which often admits of very great and obſcure 
Debates, cannot be a proper Bottom to ground 
a Partition upon ; in regard to that extreme Con- 
fuſion which muſt follow, whilſt the King, on the 
one hand, would inſiſt upon the Management of 
an Affair, alledging that he ordered it well; and 


Rel. Polit. Lib. I. Ch. vi. 5H 1. This Author publiſhed ſeveral Treatiſes of Politics, full of Learning, 
the Time in which he lived. He ſays the ſame Thing, in his Doctrina Politica, Edit. Lipf. Lib. i. Ch. viii p15: 
ple, beſides, does not much differ from that of Michel Piccart, quoted in Note 1. 
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the People, on the other hand, w 
the Direction of it, pretending that i 1 5 
managed before. His other Remark is * 
true, that for a Prince to promiſe the Peonl _ 
an Oath, that he will tom in ſuch a P * 
Manner, Things which belong to the 1 3 
ſtration of the Government, doth not ar 5 
Partition of Power. But through all the hy F 
his Diſcourſe he falls into the common Er T 
One Way then, by which he thinks the "Try 
reignty may be divided, is, when a Partition Nan 
be made by expreſs Agreement. A Preceder 
of this kind he alledgeth from the Roman — 
in the Time of Probus, when the Senate ng 
firmed the Prince's Laws, heard Appeals Toa 4 
ed Pro-conſuls, and ſupplied the Conſuls with 
Lieutenants. As if any Perſon could be igno 
rant, how that, amongſt the Emperors, thoſe vho 
affected to ſeem more modeſt than others, exer. 
ciſed the Sovereignty under the Maſk and D. guiſe 
of the antient Commonwealth; leaving to the * 
nate ſome inferior and petit Affairs, ſuch as had 
little Influence on the main Government; but re- 
ſerving ſtrictly to themſelves the chief Force and 
Command, which conſiſted, for the moſt Part. in 
the Soldiery. Another Project of dividing the 
Sovereignty he expreſſeth in this Manner: If 1b; 
People, being as yet free, ſhall require thus much of 
him whom they chooſe to be their King, and ſhall lay 
it upon him after the Manner of a ſtanding Rule or 
Command. Now here it is not eaſy to apprehend 
what kind of thing a ſtanding Command is, when 
ſuppoſed to continue after that the Party hath loſt 
the Power of Commanding. For every Command 
reſuppoſeth a compulſive Force, to be exerted 
o often as the Command ſhall be tranſgreſſed. 
Wherefore the People, who appoint themſelves a 
King on ſuch Terms, ſhall cither keep this com- 
ulſive Power over him, or they ſhall not keep it. 
the former, the King is only ſo in Name; the 
Force and Efficacy of the Government reſiding n 
the People: If the latter, the Command will be 
inſignificant *. He ought, therefore, to have 
faid, that a People, as yet continuing in a State of 
Liberty, may oblige the future King to follow 
certain Rules in the Diſcharge of the Govern- 
ment. But that ſuch a Compact doth not imp'y 
or infer a Diviſion of the — Power, we 
ſhall hereafter make appear. His laſt Inſtance ol 
dividing Sovereignty is, hen, in conferring the G 
vernment, ſome Clauſe was added, importing that the 
King might be compelled or puniſhed upon Default. 
But indeed the Sovereignty can, by no means, be 
ſaid here to be divided, but the Feople really pol- 
ſeſs itentire, only allowing the King, under a great 
and ſpecious Title, the Office of an extraordinary 
Magiſtrate ; in caſe the People have a Right, 0! 
any account, to compel or to puniſh their Prince. 
For Puniſhment ever proceeds from? a Super 1 
conſidered in that Capacity. And as for Compur 
ſion, this may be uſed two ways, either morally 
or phyſically ; that is, either by way of Authortf 
and Command ; or by way of Force and Mare 
Authority over an Equal, as ſuch, is pol : 
Therefore when Grotius argues that the People“ 
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leaſt are equal to the Prince, becauſe in ſome pi 
and not ill written fe 
This Exa" 


b Lib. i. Ch. hi $ 0, 17. 
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He preſerves it as much as is neceſſary to execute that Co 
nominal King. He remains a Sovereign with regard to every 
Conſtraint in every other thing. 


2 [t is not inſignificant, even upon this Suppoſition. But the Command being a fundamental Law, upon the K 1 
it, the People — to the — 2 State of — as in every limited Monarchy, which our Author acknowledges 
3 This is a falſe Suppoſition, which we ſhall refute in its Place, Lib. viii, CG. iu, 


mmand, and it does not follow from bat be win 
thing elſe; and by obſerving what he has promiſed hie 
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: s they may compel him; he muſt, at the 
1 2 that w. Prince nor People 
have Authority or Sovereignty over the other; 
which is repugnant to the Nature of a civil State, 
The other kind of Compulſion, by Arms and hoſtile 


Violence, takes place only between Equals, or ſuch 


not properly ſubject one to the other. And 
at this 88 . we underſtand the Caſe 
urged by Grotius; That a Creditor hath naturally a 
Right of compelling his Debtor. For certainly he 
hath no ſuch natural Right, by way of Command 
or Sovercignty, inherent in his Perſon ; for then it 
muſt neceſſarily follow, that every one who com- 
menceth a Debtor, muſt fall under Subjeion to his 
Creditor. But ſtill the Creditor hath the full Privi- 
lege of compelling his Debtor to Payment, either 
by the Aſſiſtance of the Judge (ſuch as cannot be 
had between Prince and People) or elſe, if he live 


in a Condition of natural Liberty, by hoſtile Force. 
If then we would aſſign this Way of compelling to 
the People, we muſt withal allow, that both 
Prince and People live in a State of natural Frec- 
dom; that is, that the civil Government 1s ut- 
terly diſſolved. To conclude, we readily ac- 
knowledge the Truth of Gretius's Obſervation, 
That in civil Inſtitutions there is nothing abſolutely 
free from all Inconvenience; and that, therefore, we 
ought not, on account of the Inconveniences attend- 
ing a divided Power, to conclude it impoſſible : Inaſ- 
much as every Right is to be meaſured, not by the 
Opinion of one or two particular Perſons, but by the 
Will of him from whom the Right proceeds. But 
then it muſt be granted us in requital, that, if any 
pleaſe themſelves with framing ſuch a Partition, 
they will hereby conſtitute, not a regular State, 
but an ill-jointed and diſtempered * Body. 


7 This Conſequence is not juſt, as I have ſhewn above Note 1. p. 664. a f 
: But (as Ar. Hertius remarks here) our Author has himſelf diſtinguiſhed in the following Chapter, 5 14, between the Di/-a/e; of 


of a State, and the /rregularitics of a Government. 


Q MAE 
Of the different Forms of Government. 


1. The Accidents of civil States cannot conſtitute a 
new Species. 

1. Irregular Forms and Syſtems of Government. 

111. The three Forms of regular Government. 

iv. Democracy ſeems to be the moſt antient Form. 

v. Democracy no leſs inveſted with ſupreme Power, 
than Monarchy. 

vi. Democracy, how conſtituted. 

vii. The ordinary Requiſites of Democracy. 

viii. How Ariſtocracy is eſtabliſhed : 

Ix. And how Monarchy. 

x. In Bodies politic there may be Vices of Men, and 
Vices of State. [ ment, 

x1. Yet theſe compoſe not a peculiar Species of Govern- 

X1l. As neither do the various Accidents of Demo- 


J. 6 & HE Sovereign Authority, beſides that it in- 
heres in each State, as in a common or ge- 
neral * Subject; ſo, farther, according as it reſides ei- 


ther in one Perſon, or in a Council (conſiſting of 


ſome, or of all the Members) as in a proper or par- 
ticular Subjects, it produceth different Forms of 
Commonwealths. And here, e're we proceed to 
enquire into this Variety, we take it for granted, 
that we may have free leave to retain the Word 
Form, when we would expreſs that Conſtitution or 
Model of State, which ariſeth from the Difference 
of the Subject, in which the ſupreme Power is pri- 
marily and originally ſeated. That the actual Ad- 
miniſtration of the Government recedes, in many 
Caſes, from the particular Form, is a Thing vul- 
garly known: As in Democracy, for Inſtance, ſome 
Affairs are managed in the Way of Monarchy, o- 
thers in the Way of * Polyarchy; according as Buſi- 
neſs is committed to the Care of one Perſon, or to 
ſuch a Number of Commiſſioners. And becauſe it 
is a Matter of great Conſequence, whether the 
Power any Perſon exerciſeth be his own, or whe- 
ther it be another's, of which he may at any Time 
be deprived, holding it only by a precarious Title; 

therefore it is great Want of Accuracy in a certain 
Author to affirm, that © when a King ſuffers him; 

* ſelf to be led by the Noſe by ſome few Counſel- 

* lors, who abuſe the Eaſineſs of his Temper, or a 
* People by ſome powerful Demagogue, or when 

in a ruling Senate one Member leads the reſt, by 

* his Wiſdom or Eloquence, or overawes them by 

* his Intereſt and Strength; a Polyarchy is really 

: introduced in the firſt of theſe Caſes, and a Mo- 


cracies and Ariſtocracies. 

x111. Of the mixt Government propoſed by modern 
Authors. 

xiv. The Nature of irregular States. 

xv. This Irregularity beſt illuſtrated by Examples. 

XV1. States which admit of Provinces do not hence 
become neceſſarily ſyſtematical : 

xv11. Of Syſtems occaſioned by a common Prince. 

xV111. Of Syſtems compoſed by League and Confederacy. 

xix. Of the Communication of Councils and Buſineſs 
in theſe united Bodies. 

xx. Whether the greater Part ought here to con- 
clude the leſs. 

xx1. How theſe Syſtems are diſſolved. 

Xx11. The ſeveral Forms of Government compared. 


© zarchy in the two latter; and that in the firſt 
* Caſe there is nothing but an empty Name, and 
© outward Semblance of Monarchy, in the ſecond 
* of Democracy, in the Third of Polyarchy or 
* Ariſtocracy.* Thus, alſo, no intelligent Perſon 
will imagine the Form of a Commonwealth to be 
altered, upon a Change either in the Perſons, or 
in the Number of Miniſters; no more than Ie 
will think, that when a new Succeſſor baniſheth 
from his Councils and Preſence one who was chict 
Miniſter under the former Prince, and had the 
Management of all Affairs, an Interregnum muſt 
hereupon enſue. The Capacity and Inclinations 
of him or them, who either by their own Right, 
or by Delegacy from others, exerciſe the ſovereign 
Power, do indeed affect and vary their Admini- 
ſtration, but do, by no means, touch the Form of 
Government. In the ſame Manner, ſuppoſing 
the chief Authority to be exerciſed well in one 
Place, and ill in another;' yet a new Model of 
State doth, by no means, reſult from the different 
Exerciſe of the ſame Power. Wherefore as a 
Perſon in ſound Health doth not differ in Specie 
from one that is ſick, and as the unnatural Diſ- 
tortion of the Body doth not produce Men of a 
new kind; ſo neither do the Vices of thoſe who 
command, or of thoſe who obey, nor the Corrup- 
tion of Laws, make the leaſt Step towards conſti- 

tuting another Species of a Commonwealth, 

IT. It may be uſeful farther to obſerve, that 
moſt Authors who have treated of civil Know- 
ledge, have imployed themſelves in explaining the 


' See Grotius, Lib. i. Ch. iii. $7 
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regular Forms of Government; as for the irregu- 


A Prince, for Example, or a Council, See the deceaſed Mr. Hertius's Elem. Prudentie Civil. Part i. { 16, 19. 
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lar Forms, many have not ſo much as thought of 
them, ſome few have very ſlightly touched upon 
them. Hence it came to paſs, that if -they hap- 
pened to meet with a civil Body, which did not ex- 
actly come up to one of thoſe uſually termed im- 
ple Forms, they had ſcarce any Word left to ex- 
preſs it by, beſides the Name of a mixt Govern- 
ment. But now, not to urge how very ill this 
Mixture is applied to ſome Commonwealths ; it is 
weak to imagine, that, beſides theſe three regular 
Forms, there are none other, which may be termed 
irregular. For all Men do not build their Houſe 
Juſt according to that Model which the Rules of 
Architecture preſcribe. The Regularity of a State 
we conceive to conſiſt in this, that all, and each of 
the Members, ſeem to be governed, as it were, by 
one Soul; or, that the ſupreme Authority is exer- 
ciſed through all the Parts of the State by one 
Will, without Diviſion or Convulſion. And hence 


the Nature of an irregular State may, without 


much Difficulty, be collected. Farther, there are 
ſome political Syſtems compoſed of ſeveral perfect 
States in Conjunction, which with unſkilful Judges 
aſs for ſingle States, and theſe too may have their 
ſe in our Enquiries,concerning the ſeveral Forms 
of Commonwealths. 

III. The Forms of a regular State are three, 
only _ from the proper or particular Sulect, in 
which the ſupreme Power reſides; which is either 
a ſingle — or a Council ſelect or general. For 


the Sovereignty is committed either to one Man, 


or to a Council of ſeveral Men. And this Coun- 
cil compoſed, either of all the Members, or of 
the ſmaller indeed, but the better and more ſe- 
lect Part. One Species or Form therefore is, 
when the Sovereignty is lodged in a Council con- 
ſiſting of all * the Members, and where every 
Member hath the Privilege of a Vote; and this is 
called a Democracy. Another is, when the Sove- 
reignty reſides in a Council compoſed of ſelect 
Members, termed an Ariftecracy. A third, when 
the Sovereignty is in the Hands of one Man, called a 
Monarchy or a Kingdom. In the firſt, the Sovereign 
is ſtiled a People; in the ſecond, Optimates or Sena- 
tors; and a Monarchy in the third. Pindar * hath 
expreſſed all the three together : 

. When Choice of Fate 

Puts to the Reins a fingle Maſter's Hand ; 

Or when th* impetuous Multitude command, 
Or when wiſe Patriots guard the thriving State. 


* Pyth. Od. ii. v. 157, Cc. Ed. Oxon. 
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I add theſe two Paſſages, the one of Iso RATES, in Panathen. p. 259, 260. La. 


IV. In the firſt place, we will exam; a 

ture of a democratical Government 7 the Na. 

think it to excel the other Forms, either in Dignit 
wy 


Advay. 
t of the 
antient; 
e proba- 
n of na. 
to join in one Body, ſhould, at firſt, be hy 
r Common 
Democracy. 


Nor is it to be ſuppoſed that a Father of 3 Fa. 


mily, as yet free and independent, who, u 
weighing the Inconveniences of a ſeparate Ls 
voluntarily joined himſelf to thoſe of his own 00 5 
dition, in order to the forming a civil Conn 
nity, ſhould, in a Moment, have fo far forgot wi 
former State, under which he diſpoſed of a 
Things 2 to his own Safety meerly as h 
pleaſed, as to be willing to ſubmit himſelf Backes 
diately to a ſingle Director, wich regard to rl 
common Intereſt, with which his own private Ge. 
curity had a neceſſary Connexion. But at the Be. 
ginning it ſeems rather to have been thought 
more equitable, that what belonged to all, ough; 
to be managed by all ; till, in Progreſs of Time 
molt receded from this Model, either voluntari, 
or by Neceſſity; whether this Neceſſity ws 
brought upon them by ſome of their own Mem. 
bers, or by Strangers. What Plato“ diſcourſeth 
concerning the Athenian Commonwealth, ſeems to 
be of Weight on this Subject: The Original (ſays 
he) of our Government (under which the chief Au- 
thority was in the People, and the Magiſtracies 
were conferred on Perſons of the greateſt Abjli 
and Merit) was taken from the Equality of our Rac, 
Uther States there are, compoſed of different Blau 
and of unequal Lines; the Conſequences of which an 
diſproportionable Sovereignty, tyrannical or oligarcli. 
cal Sway. Under which Men live in ſuch a manger, 
as to eſteem themſelves partly Lords, and partly Sl; 
to each other. But we and our Conntrymen, being 
all born Brethren of the ſame Mother, do iat lit 
upon ourſelves to ſtand under ſo hard a Relation, a 
that of Lords and Slaves. But the Parity of our D. 
ſcent inclines us to keep up the like Parity by ur 
Laws ;, and to yield the Precedency to nothing, lu 
to ſuperior Virtue and Wiſdom. Now it is manifcl, 
that moſt civil Communities aroſe, at firſt, fron 


H. Steph. EV & Bnyi, Kc. I allow, that, according to my Notions of Policy, there are three Kinds of Government, Oliger- 
« hy, Democracy, and Monarchy.” The other is from Seneca, . xiv. where he ſays, ** That Government is ſometins 
«. adminiſtered by the People, ſometimes by the Senate, and ſometimes by a few.” Interdum roruLUs %, quem timer debeama 
interdum, fi ea Civitatis diſciplina eft ut plurima per SENATUM tranſigantur, gratiofi in eo wiri; interdum SINGULLI guibus pott 
populi, Qin populum data eft. A Latin Hiſtorian, a great Politician, ſays, That all Nations are governed by one of thele tire 
Ways. Nam cunctas Nationes & Urbes popULUs, aut PRIMORES, art SINGULI regunt. Tacir. Annal. Lib. iv. Ch. xx 
Fit. Rychii. And Quindilian ſays, Partes incertas eſſe, ut quibus conſtet Republica; formas certas, ut quot ſint ſpecies Rerun pub 
licarum quas tres accepimus, quæ POPULI, que PAUCORUM, gue Ux ius poteftate regerentur.“ It is uncertain 4 how many Pzri 
« Commonwealth conſiſts ; but we know the Forms of it to be certainly Three, wiz. where the Government is lodged in tit 


Hands of the People, or, in the Hands of a r, or in thoſe of a ſingle Perſon.” Inſtit. Orat. Lib. v. Ch. x. p.415. Edit, Burna. | 8 
b 1» Menexeno, p. 519. B. | E 2 p,;, 
785 5 - = | lementa 

— . Nor can a 
This Regularity is a Chimera; the true Rule of Practice ought here to be that which is moſt agreeable to the End of ci d ments we 


ciety, by ſuppoſing Men what they really are, and taking the Affairs of Life upon the ordinary Footing, according to the Eye 5 wx : 
ence of all Times and Places, Now if we judge of Matters by this Rule, ſo far are thoſe States (where all depends upon the Wil Wat the } 
of one Man) from being the moſt happy; that we may affirm the Subjects, under ſuch Governments, have the greateſt Reaſon u Pr ufecd in 
regret the Loſs of their natural Independence. To ſay, as ſome do, that this proceeds from the Fault of thoſe who adminiſter tit ” they 6 
Government, and not from the Conllitution itſelf, is to give up the Queſtion, without removing the Difficulty, which is founde! ** Ex 
on inconteſtable Matter of Fact. g W torce, 
2 That is to ſay, of all thoſe who are Maſters of Families, See Ch. ii. $ 20, of this Book, and Grotius, Lib. i. Ch. iii. $ 8. Non. hich tho 
3 Philo Jud. De Mundi Opificio, gives this Cenſure of the Favourers of Polytheiſm ; They abb are not aſhamed to tragt, i. 
Earth to Heaven, the worſt Frame of Government, the Dominion of the Multitude. Our Author cites this Paſſage, as if Den"! 
were there acknowledged to be the worſt Form of Government in the World. But what is ſaid in that Place is only meant of tt 
Abuſe that crept into it whenever the Populace is at the Head of Affairs (5>\x;aria) and beſides the ſame Author in anothe! Tr 
tiſe (de creatione principis towards the End) ſays in expreſs Words, that Democracy is the beſt and moſt lawful Form of Govern 
E N arrow 1 rropwrary g Worrtiun & pirn Meg - - 
See what J have ſaid above, Note 2. p. 625. from whence the contrary evidently appears. 
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jon of ſuch Families as were allied in Race 
—— Nor is this Judgment oppoſed. by 
the Authority of antient Story, which, though it 
makes frequent mention of Kings, yet, at the ſame 
Time, informs us, that moſt of them were ſuch, as 
had rather an Influence in perſuading, than any , 
Power of commanding. So Juſtin , in the Enter- 
ance of his Work, deſcribes that kind of Govern- 
ment as the molt primitive, which Ariſtotle * ſtiles 
an Heroical Kingdom; ſuch, as is by no means in- 
conſiſtent with a democratical State. To the ſame 
Purpoſe Thucydides® obſerves, that the moſt antient 
Kingdoms paſſed by Inheritance, and were confined 
«within ſettled Honours, and tied to certain Terms and 
Conditions. Thus, in moſt Nations, Liberty and 
popular Sway were at firſt eſtabliſhed ; till, by 
degrees, that vaſt Multitude of petit Common- 
wealths was reduced, chiefly by War and Vio- 
lence, into ſome few great Empires. What Ari- 
fotle © urgeth for the Antiquity of regal Govern- 
ment, is as follows: Wherefore Cities were at firſt 
under Kings,asthe barbarous Nations are at this Day; 
for the Perſons who joined in forming thoſe Slates, 
were themſelves before under the ſame Government 
the Sovereign Rule in Families being that which is 
kept up in Kingdoms. Which laſt Words receive 
a fair Illuſtration from the ſmart Saying of Lycur- 
gus, who, when a Perſon adviſed him to introduce 
a Democracy in the State, anſwered, Do you firſt 
eſtabliſh a Democracy in your own Houſe *. But, real- 
iv, Ariſtotle's Argument is not concluſive. The 
contrary might rather be inferred ; that theſe an- 
tient Fathers of Families, having been accuſtomed 
before to bear Rule, ſhould be more inclined to a 
democratical Form, under which they might ſtill 
enjoy the Privilege of giving their own Judg- 
ment upon Affairs, and might bear a Part in the 
publick Adminiſtration. Nor do they ſettle the 
Point, who tell us, that © paternal Government 
* was the moſt antient amongſt Men ; being at 
* firſt wild and gentle, till, upon the Increaſe of Fa- 
* milies and of Vices together, it was ſtrengthen'd 


with the Power of Life and Death. That this 
E © Government was continued down through ſuc- 
coeeding Families, in the Perſons of the Firſt- 
born, who, by a kind of natural Right, held 
both the ſacred Office, and the civil Authority 
= © that, by this means, the Heads of Families grew 
== © into ſo many petit Kings; the great Multitude 
of whom, diſcovered in the Land of Canaan , 
== © ſcems a plain Argument in the preſent Caſe.” 
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But, indeed, as the Right of Primogeniture was 
not of ſo great Force ad Efficacy, as to eſtabliſh 
regal Dominion amongſt Brethren without their 
Conſent, and to oblige them to unite their Fami- 
lies to that of their Elder Brothers ; ſo beſides, 
theſe primitive Governors, whom we find digni- 
fied with the Title of Kings, were commonly no 
more than ſuperior Magittrates in popular Socie- 
ties; though this Honour was moſt frequently 
beſtowed on the chicf of the Race, when the 
reſpective Society was compoſed of Families, 
which had the ſame Original; yet ſo as that 
Right of Birth and Seniority was not always ob- 
ſerved. 

V. It ſeems needful, on the preſent Argument, 
to bring the Opinions advanced by Hornius under 
a particular Examination. He then, in relation to 
Ariſtocracies and Democracies, which he compri- 
ſeth under the general Name of Free States, paſſeth 
his Judgment to this Purpoſe : There may be ſuch 
an Eſtabliſbment found out, as ſhall avoid the Confu- 

fron of the promiſcuous Multitude, and ſhall attain to 
a decent and agreeable Order mating Proviſion for the 
common Safety by Pats and Covenants, without Sub- 
jedtion, and without the Loſs of that Liberty which is 
extinguiſhed under a Monarch*s Reign. Here we have 
almoſt as many Miſtakes as Words. That the Order, 
which may be obſerved in free States, is the only 
thing which ſhields off the Confuſion of the pro- 
miſcuous Multitude ; that free States are held to- 
gether barely by Compact and Covenant, without 
any Sovereign Command; that particular Perſons 
are not ſo ſtrictly ſubject to a popular Aſſembly, or 
to a Council of Senators, as to a Prince under a 
Monarchy ; that all the Parts of Sovereignty are 
not ſo fully exerciſed under the former Govern- 
ments, as under the latter ; that the Power of Life 
and Death is leſs employed, with regard to private 
Men, by a People, than by a Prince. What he aſ- 
ſerts farther, that certain Fathers of Families, living 
as yet in a ſeparate Condition, learned from the neigh- 
bouring Kingdoms, what Form of Government to in- 
troduce; is ſo far from appearing true, that, in the 
firſt Union of Families and Nations, moſt Com- 
munities ſeem rather to have been of the popular 
Form; till, upon Diſcovery of the Inconveniences 
attending ſuch a Government, they fell, ſooner or 
later, under the Command of a ſingle Sovereign; 
ſome, by their own voluntary Act, ſome, by Force 
and Compulſion. No leſs vain is that Remark ,; 4s 
Art endeavours to imitate Nature, but can never reach 


* ſſecrates is of the ſame Judgment, I, ſcemed unjuſt to us ( Athenians) ſays he, that many ſhould be ruled by the Authority of a 


© Polit, Lib. i. Ch. ii. 
De Civitate, Lib. iii. Ch. xi. 


LIT 


1 3 few ; that thoſe who were inferior in their Fortune alone, and in no other Reſpect, ſhould be debarred from a Share in the Magiftracies 
and Honours : And that, whilſt wwe have All the ſame Common Country, the ſame Privileges of Birth, ſome ſhould be Maſters and 
Proprictors of the State, others no better than & trangers and Dependents ; and that, under the Pretence of Law, Perſons by Nature 


8 mbers of the Commonwealth, ſhould be denied the Offices and E mployments in it. Add Liban. Progym. loc. comm. contra Tyrannum. 
Lib. i. Ch. xiii. p. 8. Ed. Oxon. 


4 Plutarch ix Lycurg. p 52. A. Vid Joſh. xii, & 


" Princijio rerum Gentium Nationumque Imperium penes erat Reges, Lib. i. Ch. i. We find ſeveral other fimilar Paſſa ges in the 


RE !ementa Prud. Civilis, of M. Hertius, Part i. y 5, 10. There is no one Fact more generally atteſted by the antient Authors, 
gor can any plauſible Reaſons overthrow it. Our Author, in all he ſays here, ſup 


ents were ſuch as they are now, and formed upon the Principles of ſpeculative Policy. But this Opinion is both repugnant to 


ſes, that from the Beginning civil Govern- 


iſtory, and to the Genius of the firſt Ages. Mr. Locke, in his Treatiſe of civil Government, Ch. viii. F 107, very juſlly obſerves, 


This Suppoſition, which we have ſhewn the Falſhood of, is 
dr here cenſured, 


= at the Idea of Monarchy wvas the moſt ſimple, and that which moſt naturall reſented itſelf to People, at hom Experience had not yet in- 

WW uted in the different Kinds of bad als nd might be prey kr awho =o not yet 40 3 Ambition -- Injolence of t be Per- 
2. they choſe to command them, to feek the Means of bridling his Power, &c. The firſt Men, adds he, had more need of Defence againſt 

T Enemies, than of domeſtic Laws. It therefore remains certain that the moit antient Form of Government, whether eſtabliſhed 

W | orce, or by free Conſent, is that which moſt nearly reſembles our Monarchies. But we muſt here avoid another Extream, into 

hich thoſe fall, who (being bred under arbitrary Sway, where Men dare not ſpeak their Minds freely) aflirm, That the firit Kings, 

called, were abſolute Monarchs. This is what the literary Memoirs of the Royal Academy of Inſcriptions and Belles Lettres, Vol. VI, 

ould perſuade us. But the contrary appears from what I have ſaid, Note 2. p. 625. 

in his Politicks, Book i. Ch. iv. 


no Way neceſſary to refute the ridiculous Opinion of the Au- 
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to equal or to excel her; ſo in theſe artificial Forms of Mullitude, by reaſon that the Obedi 


Government, the Nature of Kingdoms is, in ſome ſort, 
repreſented, as to the Influence which they have on 
the common Uſe and Benefit; but the inward Force, 
and Virtue, and Dominion, with which Monarchies 


are ended, being the Work of Almighty GO D, was | 


beyond the Power of Men to produce. Of the Origin of 
Majeſty or Sovereignty we have already treated; 
and why may not this 2s well agree to a moral 
compound Perſon, as to a ſingle Man? For, ſure- 
ly, it is no Contradiction to affirm, that the Sena- 
tors, under an Ariſtocracy, are all gr as to their 
private and ſeparate Capacities, and yet are each 
of them ſubject to the Authority of the whole Coun- 
cil. And it requiresno Depths of Parts to appre- 
hend the Difference between all in general, and 
cach in particular; between the Aſſembly of the 
People in Democracies, and private Men diſperſed 
according to their reſpective Habitations. There- 
fore it is but a trifling Argument which we find 
urged by this Author; Where the Sovereignty is 
aſcribed to all, there either all do really poſſeſs it, or 
7 few only. If all, then they will have none to be 
their Subjetts ;, becauſe to command and to obey cannot 
belong to the ſame Perſon : If it be ſaid that the par- 
ticular Men are Subjects, then all cannot be Gover- 
nors; becauſe, when each ſeparate Perſon is in a 
Condition of obeying, the Multitude, which they com- 
poſe, muſt likewiſe ſtand under the ſame Engagement; 
for Obedience is the only thing, which, in this Caſe, 
the private Members confer on the common Body. 
Certainly, in moral compound Bodies, ſomewhat 
may be attributed to all in Conjunction, which we 
cannot aſſign either to each Member taken apart 
from the reſt, or to any one of thoſe Particulars 
and, conſequently, the whole Society is in reality a 
moral Perſon diſtin& from the ſeparate Members, 
to which ſuch a peculiar Will, ſuch Actions, and 
ſuch Rights, may be appropriated, as private Men 
are not capable of poſſeſſing. Thoſe Scruples, 
likewiſe, muſt ſoon vaniſh, which are raiſed from 
this Conſideration, that, in popular Aſſemblies, the 
Majority always prevails. For this is one of the 
moral Affections which attends the very Eſſence 
of a compound Body, that the Conſent of the 
reater Part of thoſe, who make up the Council, 
Il be deemed the Conſent of all; in as much as 

no other Means can be aſſigned, by which the Wills 
of many natural Perſons, when they happen not 
exactly to conſpire, ſhould be brought to a moral 
Union. Wherefore it cannot be pretended, that, 
in ariſtocratical or democratical States, the Sub- 
Jef, in which the chief Authority reſides, is ob- 
ſcure and uncertain, though it ſhould happen that 
thoſe individual Perſons, whoſe Voices upon one 
Occaſion compoſed a Majority, upon another 
ſhould prove to be of the weaker Side. For none 
of theſe Circumſtances take away that Unity of 
Will, which is to be attributed to the whole Body. 
In a Senate, if ſo many Members happen not to 
agree, asare required towards making a Majority, 
the Senate is preſumed to deſign or to declare no- 
thing, and therefore no Step is to be made in the 
new Affair. Which though it often turn to the Diſ- 
advantage of the State, yet doth not prove that 
the Senate is not inveſted with ſovereign Com- 
mand. Beſides, that other Allegation is falſe : 
True and proper Sovereignty cannot be aſcribed to a 


Add. Liv, Lib, ii, Ch, iii. 
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ence which ; 
ceſſary upon ſuch a Suppoſition, muſt be 2 is re. 
ſince the Multitude cannot be bound always to rn "ms; 
Reſolution which they once embraced, and eep the 
Obligation, riſing from their Authorit ö 21 e 
fef them as taken all together in a general B not af. 
as it doth not deſtroy the Sovereignty of ; * 
that he may, when his Pleaſure alters, rey hes 
former Decree, upon which Act the Obi — ” 
the Subject to the ſaid Decree expires ; 0 = of 
ever Power the common Aſſembly may hive 2 
to the altering of their own Decrecs, yet * 
mean Time, particular Perſons are no leſs 
by them, than they would by regal Injun 
not, let thoſe who maintain the contrar 
ſhew us, that Offenders againſt the La 
ſo liable to Puniſhment under free States, as tl 
are under Monarchies *. It is no better than w 
fling to argue; that if he Sovereignty be lodged ind 
viſibly in the Hands of many together, then each # 
theſe many muſt neceſſarily held ſome Part of it, aui 7 
the Collection of which Parts the whele Soveres 'q 
muſt at length be conſtituted. But, at the ſame Ls 
it will be, likewiſe, neceſſary, that each of theſe Par, 
be ſupreme ; and thus in one State there twill he Inks 
than one ſupreme, which is abſurd. For in mori] 
Conſideration there is no manner of Abſurdity in 
ſuppoling, that thoſe particular Wills, which unit: 
and conſpire to make up the Will of the Commu- 
nity, ſhould want ſome Power or uality which 
the general Will is poſſeſſed of. 80 ha It is 50 
_ Conſequence to ſay, the Sovereignty is the 
upreme Right; therefore each Man holds ; 
Part of it, which Part 1s, likewiſe, ſupreme. We 
might with as much Reaſon infer, that becauſethe 
Votes of particular Perſons, ſeparately and ſolita 
rily conſidered, are ineffectual towards the enz6- 
ing a Law, therefore many of them in Conjundion 
are ſtill unable to perform this Work. Laſtly, be 
adds, that /ince in a governing Senate there is no ont 
Member, who may not, if he offend againſt the Stats, 
be brought to due Puniſhment by bis Brethren , it 
follows, that, in caſe all the Senators ſhould pro 
guilty, the Puniſhing of them would belong to the Pu. 
ple. But, each Member being thus puniſhed and n. 
moved, the Sovereignty of the whole Council could n 
where ſubſiſt. This Difficulty will admit of an 
eaſy Solution, if we firſt rightly explain what it 
to offend againſt the State. He then is properly 
ſaid to be thus guilty, who commits any thing 
tending to the Prejudice of the Publick, contra 
to the Laws and Injunctions of the Sovereyy. 
Wherefore the whole Body of Senators came 
offend againſt the State, unleſs they either viola: 
thoſe Laws, the Obſervation of which was mac? 
the Condition of their holding the Sovereignty; 
or turn profeſſed Enemies to the People unde! 
their Charge: Upon which Suppoſitions th! 
Fate will be the ſame, as that of Kings in the lie 
Caſes. What he farther vents in prejudice of fit 
States is notoriouſly falſe. As that, T he S:erey" 
exerciſed by a Monarch is quite a different Thing fis 
that which appears in free Goverimments, tbo their H. 
fefts may be alike. Becauſe a Monarch, be ſides that . 
ſonal Dignity and Splendor, of which no Mani d- 
pable in a Commonwealth, is endued with Mac. 
which free States may not aſſume. But now ve be 
on it as a certain Truth, that GO D may W 


5 in the 
engaged 
Ctions, I 
Y Opinion 


WS are nor 


equi 


equal Juſtice, be ſtyl'd the Author of Monarchies 
and of free Commonwealths; and the former are 
no leſs produced by Covenants, than the latter; 


from which Covenants the Sovereignty reſults in 


both Caſes; the immediate Cauſe of Obedience 
heing in the People: That a Subject conhider'd 
under that Capacity is obliged to the ſame Du- 
ties in a Commonwealth, and in a Kingdom; 
that his Obedience is no leſs ſtrictly required, 
and his Subjection is in no leſs Degree, under the 
one Form, than under the other; and that both 
Governments have the ſame Right of puniſhing 
Criminals. For who will believe, upon the bare 
Word of this Author, that in a Kingdom the Pu- 
wiſhment of Offenders is grounded on a Right over 


the Lives of the Subjes, which is wanting in free 


States; and that wee under my 7 — the 
Tranſereſſers of the Laws are puni ſbd as Enemies 
or 0 15 * Right of War? 5 ? 
VI. We may now enquire how a Democracy 
is creed, and what this Form of Government 
hath in it peculiar from others. When therefore 
a Number of free Perſons afſemble together, in 
order to enter upon a Covenant about uniting 
themſelves in a civil Body, this preparative At- 
ſembly hath already ſome Appearance of a De- 
mocracy ; properly in this Reſpect, that cvery 
Man hath the Privilege frecly to deliver his Opt- 
nion concerning the common Affairs. Yet he 
who diſſents from the Vote of the Majority, mall 
not in the leaſt be obliged by what they deter- 
mine, till ſuch time as, by means of a ſecond 
Covenant, a popular Form ſhall be actually con- 
firm'd and cſtabliſh'd. Mr. Hobbes *, for want of 
diſtinguiſhing theſe two Covenants, hath handled 
this Subject with great Confuſion. For we have 
formerly proved b, that no Man can be obliged 
by the Plurality of Votes *, before he hath given 
his Conſent to ſuch a Form of publick Admini- 
ſtration. Therefore what he aſſerts is falſc, that, 
by their voluntary Aſſembling themſelves together, we 
| are to ſuppoſe that they and obliged to whatever the 
major Part fball reſolve. What he farther delivers, 
may, in the following manner, be more clearly ex- 
lained. When many Men, upon a general Mect- 
ing, oblige themſelves by Compact to unite their 
Strength and Wealth; either in this very Mect- 
ing in is paſs' d, for the introducing ſome 
particular Form of Government, or not. In Caſe 
no ſuch Decree about the Government be made, 
nor the Time and Place aſſign'd for the holding 
another Aſſembly, then the preſent Meeting 1s 
preſum'd to be void, and each Perſon continues 
in his natural Condition of Liberty as before. 
For a Number of Men cannot become one Body, 
unleſs they have agreed upon a conſtant Method 
of tranſacting publick Buſineſs. If they break 
up without ſettling this Point, yet prefix a Time 
and Place for conſidering and debating the Mat- 
ter farther, in order to a final Reſolution ; we 


De Cive, Chap. vii. Se. 5. 
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have then no more than the Rudiments and firſt 
Principles of a State, which cannot be l 


ſtyl'd a Democracy. For we muſt not preſently 


make uſe of this Name, when every Man hath a 
Right to give his Opinion, or 11 the Time 
and Place are pitch'd upon for another Congreſs; 
in as much as this Way of Procceding is common 
to all kinds of Societies and Conventions at their 
firſt Riſe, and before they are fully cſtabliſh'd : 
But we are then to call it a democratical Govern- 
ment, when the Right of ſettling Matters, rela- 
ting to the publick Safety, is conferr'd for ever 
on a general Aſſembly. 

VII. Towards compleating the Nature of a 
democratical State, theſe Conditions ſeem eſpe- 
cially neceſſary. Firſt, that a certain Time and 
Place be aſſign'd for holding thoſe Aſſemblies, in 
which the common Affairs are to be debated and 
determined. For, as on the one fide, the private 
Buſineſs of particular Men will not ſuffer them 
always to attend the Publick, ſo, on the other 
ſide, if nothing be agreed upon as to the Time 
and Placc; thoſe who belong to the Society may 
either meet at different Times and Places, by 
which means Factions are neceſſarily introduced; 
or elſe not aſſemble at all, in which Caſe they 
will not be a People, but a ſcatter'd Multitude, 
to whom no Action, and no Right can be attri- 
buted as to one compound Perſon 2. Secondly, 
that the Vote of the Majority ſhall paſs for the 
Vote of the whole Body. Since, as the World 
goes, it ſo very rarely happens, that a great 

ultitude of Men agree in their Judgments as 
to the ſame Matter. In the laſt place; ſince 
ſome Affairs of the Commonwealth occur every 
Day, and arc of inferior Moment; others are 
leſs frequent, and affect the main Intereſt; and 
ſince it cannot be convenient, for the whole Peo- 
ple to meet about ſettling the former Concerns, 
either in daily Councils, or at Intervals of fo 
little Diftance, as to let nothing of this Nature 
eſcape their Examination; it is therefore neceſ- 
ſary to appoint certain Magiſtrates, as Subſtitutes 
or Delegates, who, by the Authority of the 
whole People, may diſpatch Buſineſs of every 
Day's Occurrence; may with mature Diligence 
ſcarch into more important Affairs, and, in caſe 
any thing happens of greater Conſequence, may fe- 
port it to the popular Aſſembly; and may, like- 
wiſe, ſee the Decrees of the People put in Exe- 
cution : For a large Body of Men is almoſt ut- 
terly uſeleſs in reſpect of this laſt Service, and of 
many others. | 

VIII. An Ariſtocracy is then conſtituted, when 
the Aſſembly, who, by means of their firſt Cove- 
nant united themſelves, as it were, into the Ru- 
diments of a State, do, by common Decree, en- 
truſt the ſupreme Adminiſtration in the Hands 
of a Council, conſiſting of ſome ſelect Mem- 
bers. Theſe Members, when they have been de- 


* 


b Chap. ii. Sect. 7. 


_—_ 


Mr. Hertivs pretends that our Author contradicts himſelf here, as if he had laid it down, That every one was bound to ſubmit to 


a Plurality of Voices, even before a Democratical Government had been eſtabliſh'd by common Conſent. But he diſtin 
ferent Caſes, according to which we are ſometimes oblig d not to aſſent to what has been reſolv'd by a M 


t h uiſhes the dif- 
ajority, and ſometimes to 


agree to it. There is therefore nothing here inconſiſtent : The Author only ſuppoſes, That we are not conſtantly or ncceffarily undes 


luch an Obligation. 


* Thucydides (Lib. ii. Ch. xxii. Ed. Oxen. in the Beginning) reports, © That Pericles, once findin 


gthe Athenians to be of a wrong Opi- 


nion about the Method to be uſed in a War, would neither call an Aſſembly of the People, nor hold a ſelect C il; leſt f. 
ö very falſe Step ſhould be taken, whilſt their Debates would be guided rather by Paiſion * by Reaſc n. "The Republic of 22 
= > 25 every one knows, one of the moſt antient and illuſtrious Examples of Democratical Government. ; 
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clarcd and deſign'd by the ſaid Aſſembly, either 
by their * Names, or by ſome other Mark of Di- 
ſtinction, and have, alſo, accepted of their Deſig- 
nation, arc then ſuppoſed to enter upon the ſo- 
vercign Command. And here we may obſerve, 
that Mr Helles is miſtaken, when he draws the 
Origin of Ariſtocracy from Democracy, if his 
Meaning be, that all Governments of the former 
kind were Changes from. the latter, which are 
ſuppoſed to have been before compleatly eſta- 
bliſh'd. For Experience proves, and Reaſon does 
not deny, that Men might paſs 3 on from the 
firſt preparatory Covenant, cither to Ariſtocracy 
or to Monarchy, without taking Democracy in 
their Way. Beſides, we have before made it ap- 
pear 4, that Mr. Halbes doth but play with an 
Argument, when he tells us, That no Cove- 
© nant can be tranſacted between the Senators 
© and People, becauſe the Government, being 
© once conferr'd on the former, the latter no 
© longer exiſts aſter the manner of one Perſon.” 
For to make Men capable of ſuſtaining Obliga- 
tions towards others, tis ſufficient that they till 
continue natural Perſons, tho" the moral Perſona- 
lity, which they once bore, may be expired. We 
may add, tho' the People, upon transterring the 
Sovercignty from themſelves, do not hencetorth 
exiſt as one compleat Perſon, oppoſed to their 
newly received Head; yet this doth not diſſolve 
them into a looſe Multitude; in as much as being 
join'd to their Head, the Senate, they ſtill con- 
{litute one Pcrſon. Farther, what he inters in 
another Place 5 is falſe ; that As the People under a 
Democracy, ſo the Court of Senators under an Ari- 
ſtecracy, are free from all manner of Obligation. For 
ſhould we bez never ſo willing to grant the Ante- 
ccdent 5, upon Suppolition that the Reſpect, 
which all in general bear to each in N 
may perhaps ſeem inſufficient to found a mutual 
Obligation between them; yet it cannot hence 
be concluded, that ncither is there any mutual 
Obligation betwixt. Senators and People, as 
*twould be no Conſequence to ſay, I do not any 
Way ftand obliged to myſelf, whilſt I manage my 
own Affairs in Perſon ; therefore, if I transfer 
the Care of them oa another, he, likewiſe, ſhall be 
exempt from all Obligation. One thing this Au- 
thor rightly obſerves 7, that under an ariſtocrati- 
cal, as well as under a democratical Form, unleſs 
certain Times and Places are appointed for the 
Senators to meet, there will be no longer any 
ſuch Thing as a Court or a compound Perſon, 
but a diſorderly independent Multitude, with- 
out Authority or Rule. In as much as the Wills 

of the particular Members, from the Combina- 
tion of which we apprehend the Will of the 

Court to ſpring, cannot be known otherwiſe than 

by their afſembling together for this Purpoſe, 

For to take the Senators Votes, by a diſtant 

Scrutiny ſent about in Writing, is a Method full 


Cf the different Forms of Government. "9M Vn 


of In convenience. Farther, it is no le; 
in an Ariſtocracy than in a Democracy, th 

Times of meeting in a Council be not fixt 8 ” 
alundcr, unleſs the Excrciſe of the {> "00 far 
Power, at leaſt, with regard to Buſineſs of a. n 
Occurrence, be, in the mean time, entruſted vx, 
ſome one Magiſtrate, or with Commitſione Yin 
many in Number. 7 

IX: Laftly, A Monarchy is ſettled, whe 

fovercign Authority is conferr'd upon one ww 
And that this 1s done by means of a Coy = 
intervening, we have already ſuffic iently eg 
ſtrated againſt the Opinion of Mr. Huble; s 1 * 
fore we proceed farther, we cannot but take 4 
der Examination the peſtilent Notion of a = 
tain anonymous 9 Dutch Author, in his Pulitc 
Balance, which runs in the tollowing mann my 
Since the Act of conferring the ſovereign ou. 
er is always defign'd for the more convenies 
Prevention and Removal of Evils, whether 
ceeding from inward or from out ward Cale 
© 1t cannot be preſumed that a democratical $6 
ciety ſhould ever have devoly'd this Authoriry 
© upon one Man and his Heirs, by a perpetul 
© Succeſſion, For, in as much as their Hope, 
© of a more commodious Protection under a tn. 
© gle Government, were grounded purely on the 
© Virtues which appear'd at firſt in the Perfiy 
elected; ard fince no one can be ignorant 
© that all Men arc changeable and mortal. and 
that, in a ſhort time, either > ge will render 
© them unfit for Government, or, it they di: 
© ſooner, they will leave either no Iſfue, or fich 
© as muſt be young and unexperienced; or thit 
© ſhould they happen to leave Children grown t 
© mature Ycars, yet theſe may either not be nor: 
* able to rule than others, by any natural Caps. 
city; or may want Will and Inclivation to d- 
fend their Charge; we muſt therefore by no 
© means ſuppoſe that a popular Society ever in- 
© tended to debar themielves of the Privilege df 
© chooſing a better Governor, in the room df 
© one who 1s cither weak, or wicked. But thit 
© when Perſons had thus got the Sovereignty in- 
to their Hands, it was caſy for them, by dray- 
ing to their Aſſiſtance the greateſt Part of the 
People, eſpecially the Soldicry, fo to confm 
© their Power to themſelves and their Poſtenty 
© as to be able ever to hold the Command exe 
© againſt the Will of the Subject.“ To which 
we reply, if it ever cnter'd into the Thoughtsd 
a Society, to confer the chief Rule on a Perle 
under this Condition, that whenſoever the It 
ple ſhould vote his Government not fo effetui 
towards procuring the common Safety, as th 
democratical State was before, he ſhould be d- 
priv'd of his Office, they did not, by ſuch u 
Act as this, conſtitute a Monarch, but only # 
extraordinary Magiſtrate, who was to depend 
upon the Breath of the Multitude, and therefar 
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1 As at Vice, where all the Potricions, as ſoon as they have attained the Age of Twenty, are admitted into the Great-Counci,% 
CoxnTAREN. De Repub. Venet, Lib. i. Pag. 105, & ſeq. Edit. Elzevir. 1628. See 
wont Hrud. Cizil of the deceaſed M. Hertius, Part i. Sect. 10. F. 16. 


ving fir!t given Proofs of their Nobility. 


2 Ubi ſupra, I 8. 


But if we aſk which is the moſt antient of theſe two Forms of Government, after Monarchy ; it appears natural that 
diſlike this laſt ſhould give the Preference to Democracy, which eſtabliſhes an Equality between all the Members 
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of the State. fo! 


ſeems likely, That either the Inconveniencies of tumultuous and popular Afiemblics, or the Credit and Artifice of powerful Cine 


firſt gave riſe to Ariftocracy. 
+ C.u.F1z. 5 The Fifth Section of this Chapter. 


' 9 II do not know this Book, and by the Manner in which our Author expreſſes himſelf here, it ſeems to be wrote n Fl-mi/s. 
ner found it quoted, as far as I can remember, by any Writer who has treated of theſe Subjects; tho fome of them nave ip 
Pins to give us a Catalogue of all thole Authors who have wrote againtt the Power of Kings. 


Our Author follows a quite oppoſite Syſtem. 


6 C. ii. F 9, Sc. 7h e416. 


ſpared & 


was 
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was not inveſted with the ſupreme Authority. 
Belides, ſince tis evident, how little a State is a 
Gainer by in the frequent Changes in the Throne, 
other Men rather than other Manners ſtill ſucceed- 
ing; and how great a Blow it muſt be to the Pub- 
lick to force a Prince from his Command, who 
hath had Opportunity, in his publick Admini- 
ſtration, to ſtrengthen his private Intereſt; it is 
but a fair and eaſy Preſumption, that a People 
ſhould be willing to truſt their Fortune onee for 
all, by fixing the Government irrevocably in a 
King: the Evils which naturally flow'd from their 
former uncertain, unſettled Condition,being much 
more to be dreaded, than any which a degenerate 
Monarch might create. Eſpecially, if we con- 
ſider how far the exorbitant Inclinations of ſuch 
a Prince may be limited and retrench'd by fun- 
damental Laws. And laſtly, tis by no Means 
Alowable to revoke all ſuch Acts, the Iſſue of 
which doth not exactly anſwer our Expectation: 
Since human Affairs muſt be ot y liable to Ac- 
cidents, and fince we can eſtabliſh nothing, but 
what will be attended, at leaſt, with ſome Incon- 
veniencies *. 

A Monarchy differs from the two former Spe- 
cies of Government in this reſpect b, that under 
them, before any Matter can be debated or de- 
tcrmin'd, that is, before Authority can be actu- 
ally exercis'd, tis neceſſary that certain Times 
and Places be appointed for this Purpoſe : 
Whereas, in a Monarchy (at leaſt if it be ſuch as 
we term abſolute) Deliberations may be held, and 
Reſolutions taken, at all Places and Times *. 
For a People, or a Senate, in as much as they 
do not compoſe one natural Body, muſt wait an 
Opportunity ef 2 together. But a Mo- 
march, who is but one Perſon in natural, as well 
as in moral Account, is always furniſh'd with an 
immediate Power of exerciſing his ſovereign 
Command, through all Inſtances of Government. 
It is, likewiſe, true what Mr. Hobbes d obſerves 
on this Head, that in a People, or in a Court of 
Senators, in Caſe any Decree paſs which is con- 
trary to the Law of Nature, the State itſelf, or 
the moral Perſon, is not affected with the Guilt, 
but thoſe Members only whoſe Votes concurr'd 
in the Reſolution. For Sin regards only the na- 
tural or expreſs Will, not the moral or political 
Will, which is purcly artificial. Otherwiſe they, 
alſo, who diſliked the Proceeding, would be in- 
cluded in the Crime. But, in a Monarchy, if 
the Prince decree any thing which the Law of. 
Nature forbids, the Prince himſelf is the Sinner; 
becauſe, in his Perſon, the civil or political Will 
is the very ſame with the natural. 

X, To theſe regular Forms of Government, 


a 424. Grot. Lib. i. Ch. iii. $48. 8. Note 1. 


Rome js. e See Luke xxiii. 51. 


it hath been the Cuſtom, with moſt Authors, to 
add certain others, which they term vicious, di- 
femper'd, or corrupt. Now here it is certain, that 
in many Commonwealths, no leſs than in parti- 
cular Men, we may obſerve a very plentiful Field 
of Corruption and Diſeaſes; ſo that it may be 
look'd on as fome kind of Perfection to have the 
the feweſt Failings. Of thoſe Diſeaſes, which 
infect civil Societies, ſome we ſec; take their 
Riſe from the Wickedneſs of particular Perſons, 
others from ſome Defect in the publick Conftitu- 
tion. The former we may ſtile the Vices of Men, 
the latter the Vices of the State. It may be proper 
to touch on fome Inſtances of each Kind, for II- 
luſtration and Diſtinction. In a Monarchy then, 
the Vices of Men, or perſonal Faults, are as fol- 
low; if he, whom cither the Chance ot Blood, 
or the unhappy Suffrage of the Pcople, hath ad- 
vanced to the Throne, be deſtitute of the Arts 
of Government, and very little or not all affected 
with any Care or Concern for the common Inte- 
reſt, which he proſtitutes to the Ambition, or to 
the Avarice, of bad Miniſters ; if he render him- 
felf terrible by Paſſion or Cruelty, forgetting that 
he is a Man himſelf, or that he gov-rns Hen if 
he takes a Delight in expoſing the Commonwealth 


to unneceſſary Hazard or Danger; if he ſquanders 


away what hath been gather'd to defray the Ex- 
pence of the Publick, cither in Luxury, or in 
unadviſed Grants and Bounties f; if he heaps up 
Money beyond the Bounds of Reaſon, fir 

{queez'd out of the Subject; if he be notori- 
ouſly abuſive or unjuſt s; or guilty of any other 
Practice, which enters into the Character of a 
bad Prince h. 'I he Ficesof Men in an Ariſtocracy 
are: if, by Corruption and baſe Acts, Perſons of 
no Honeſty, or of no Ability, find an eaſy Ad- 
miſhon into the Senate, whilſt true Merit is ex- 
cluded; if the Senators break into Parties and 
Factions among themſelves; if they make it their 
Endeavour to enſlave the Commonalty to the 
Service of their private Intereſt, and to increaſe 
their own Eſtates at the Expence of the Publick. 
In a Democracy, perſonal Faults are ſuch as 
theſe 3 if Men, who really want Judgment, tur- 
bulently and importunately maintain their own 
Opinions; if extraordinary Virtue, yet ſuch as 
is not likely to ow too hard a Match for 
the Commonwealth, be oppreſs'd and borne down 
by Envy; if, through a Lightneſs and Incon- 
ſtancy of Humour, Laws are raſhly made, and 
as raſhly repeal'd; and what was embraced but 
now with Applauſe, is ſoon after diſliked and 
rejected without Reaſon; and if ſordid and 
worthleſs Perſons are entruſted with the Ma- 


nagement of Affairs i, Laſtly, ſuch Vices of Men 


b Vide Hobbes, De Cive, Chap. vii. Sect. 1 3 
* Heredian, Lib. 1. Chap. xiv, Page 13. Ed. Oxon. Fx⏑⁵õᷣt , 5 *Pwun, ö r Tor' av 6 Baoihevs F. 


© bid. Sect. 14. 
Where the Emperor is, there 


* Drepan. Paneg. upon Theodeſius, Chap. xxvii. Note 1. Ed. Cellar. Jig the laft De- 


fence of wicked Princes, to plunder ſome, that they may be bountiful to others. 
8 Tis remarkable what * reports (De Vit. Apollon. Lib. iii. Ch. xxx. in the Beginning) of the old Indians, that they allow 
e 


no Manner of Honour or Privilege to the Heirs of the Crown; That negle&ful Treatment may 
Pride. bd Such as Claudian ſets down, De Bello Gildon Ver. 157, Ec. 


4 


Quedctingue profunda 

Traxit avaritia, luxu pejore refundit : 
brflat terribilis diwi, morientibus heres, 
Virginibus raptor, thalamis ebſcanus adulter. 
Nulla guies : eritur prada cefſante libido: 
Divitibuſque dies, & nox metuenda maritis. 


Themiſ?. Orat. x. De Pace ad Valent. Im 
Pole wing Peaces 


ov 


Vainly he ſpends in viler Luxury; 

Tyrant to all that live, and Heir to all that dye. 
Alike the Nymphs and injur d Matrons move, 

Or Brutal Rape, or foul Adult'rous Love. 

Sin never ſleeps; new Spoils, new Luſts invite: 

The Wealihy fear the Day, the Married dread the Night. 


Thoſe Heaps, which boundleſs Avarice ſupply, ? 


per. He is but a lame Prince or Legiſlator, who is fit for the Service of War, bat unſtilſul in 
In Plutarch, Dion. Pag. 978. E. Popular Ambition is term'd a wild Diftemper, rot inferior to Tyronmy itfelf. 
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a Leſſon to them againſt unreaſonable 
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as may affect any Species of Government, are: 
If the Perſons on whom the chief Adminiſtration 
lies, perform their Office negligently or diſho- 
neſtly; and, on the other Hand, if the Subjects, 
who ovght to reſt contented with the Glory ot 


obeying, grow rctra&tory, and aſpire to Com- 


mand *, 

The Vices or Faults of a State, in general, are; 
when the Laws and Iuſtitutions arc not accom- 
modated to the Nature of the People, or of the 
Place; or when they are ſo framed, as to breed 
inward Diſtractions, or to provoke the juſt Ha- 
tred of Forcigners; or when they, render the 
Subjects incapable of performing ſuch Service as 
is neceſſary for the Preſervation of the Common- 
wealth: As ſuppoſe the Conſtitution be ſuch, 
that Men, whilſt they comply with it, cannot 
avoid linking into efleminate Weakneſs; or, on 
the other hand, cannot bear the eaſy unactive 
Condition of Peace i; or laſtly, when they contra- 
dict ſome of the principal Maxims of civil Doc- 
trine; and the Miſchief will {till be the greater, 
it rhele Irregularities happen to wear the Diſ- 
guiſe of Religion b. 

XI. Though a ſound and a diſtemper'd Com- 
monwealth are vaſtly different from each other, 

et we arc not, on this Account, to multiply 
the Forms of Government, and to oppoſe one or 
two vicious Forms to cach of thole which we 
term good and regular. For theſe Vices or De: 
fects do neither change the Nature of the Au- 
thority itſelf, nor the proper Subject in which 
it reſides. And thus far Mr. Hobbes © 18 in the 
right, when he denies, that Anarchy oppoſed to 
Democracy, Oligarchy to Ariſtocracy, Tyranny to 
- Monarchy, are three other kinds of Common- 
wealths . I think (ſays he) wo Man believes that 
Want of Government is any new kind of Govern- 
ment. But what he farther obſerves 3, is not 
univerſally true; That Anarchy, Oligarchy, 
and Tyranny, are three Names impos'd by 
© thoſe who cither miſliked the Government, or 
the Governors. It being uſual with Men to 
© ſighity by Names, not the Things only, but 
at the ſame Jime their own Aﬀections, as their 
© Love, Hatred, or Anger, their Contempt, or 
« Eſteem,” For, as it happens in other Matters, 
that one Man loves what another violently ab- 
hors, ſo the ſame Form of Government meets 
with the Approbation of ſome, and with the 
Averſion of others. And this not only becauſe 
ſome perhaps reap a particular Advantage irom 
ſuch, or ſuch a Species of Commonwealth; but, 
likewiſc, on Account of peculiar Tempers and 
Inclinations 4. Men of haughty Spirits, and 
who diſlike the Equality of a popular State, 
when they ſee all Men without Diſtinct ion, gi- 
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ving their Votes in publick Buſineſs | 
the inferior 8 always — 

reater Number, call this an Ochlocra; hag 

tate where the baſe Rabble ſit at the Ha 2 
and where no Prerogative is allow'd to ſuch . 
traoruivary Merits, as they look on themſet, 
to be poſſeſs d of. And yet this Name, 48 10 
of Contempt as it is, might, with Jattice, be kg 
plied to ſuch a Government as we read of — N 
the Epbeſiaus of old: Who, when they ex alla 
Hemodorus out of the City, gave this Reaſenf 
their Proceeding 3 Let no Man among ft us — 
his Neighbour; if he doth, let him find out ancth 
Seat, among ſi another People And whom Heraclitys 
for this Judgment, declared to be all worth * 
Death *. Again, if any Perſon is diſconteatey 
that he hath not a Place in the Senate, and at 
the ſame time, thinks himſelf not in the lee ia. 
terior to many of that Order; Envy and Ces. 
tempt together prompt him to give them the 
Name of 0; 5 iy, the Few; that is, ſome inconfi. 
derable Mortals, who, having in no reſpect the 
Advantage of thoſe about them, do yet exercif. 
Authority over their Equals or their Betters, 
And a Man undcr this Chagrin hath commonly 
in his Mouth the Complaiat which Ajax make 
in the Poct *: | 


s Yap ri ext , Eo. 
Merit no longer fiugs a juſt Reward : 
Folly's a favourite, and Vice prefer d. 


People of a more lofty Genius, and thoſe, on the 
contrary, who arc more mild and tractayle, 
both join in giving the Title of Lords and Mz 
ers to foreign Princes, who govern with a ftrict 
er Hand: Whereas tis well known, that when 4 
Father treats a ſtubborn Child with Severity, and 
one that is more ſubmiſſive with —— and 
Kindneſs, in both Inſtances he exerciſeth the 
very ſame paternal Power. The like may be af. 
firm'd of the Name of Braut, which is now at- 
tended with an indelible Mark of Hatred and 
Deteſtation, from the Cuſtom of the Grecian, 
who thought the chief Happincſs of the States to 
conſiſt in a popular Liberty. Lucian s himſelt 
B this Cenſure upon them: In general, lays 

e, People, not conſidering whether the Perſon ul 
bears Rule be juſt or unjuſt, have an Abborrence i 
the bare Name of Tyranny. Many of their Au- 
thors apply the ſame Word to any kind of Go- 
vernment in the Hands of a ſingle Perſon. Thus 
Aſchines h particularly ſays, There are thre pe. 
litical Forms in uſe in the World, Tyranny, Oligat- 
chy, and Democracy i. Hence tis worthy out 
Remark what Mnemon k, in Photius, reports of 
Diony/ius, the Fourth Tyrant of Heraclea; Havih 


Aal. Hobbes Leviath. Ch. xxix. about the End, where he diſcourſeth ingeniouſly on ſome Diſeaſes of the State. 
b We have a very ancient Example of this in the Kings of Meroe, an and of the Nile in Ethiopia. The Prieſts of this Iſard, 


whenever they thought proper, ſent Word to the King that he muſt die, and then they put another in his Place. At laſt there wass 
Ning call'd 4rgamens, who, not liking this Treatment, took a right Method to aboliſh it. Attended with a good Guard, he one Day 
aſcended to the Temple of theſe Prieſts, which was ſituated on a Rock, and caus'd them all to be put to the Sword, Diobok. S1Ctl. 
Lib. ii. Chap. vi. STRABo. Grogreph. Lib. xvii. Pag. 1178, Ed. 7 When a Chriſtian Prince, abſolute as he is, at preſent 2c 
knowledges a foreign Eccleſiaſtic Power, which aſſumes a Right of depoſing Princes, and abſolving Princes from their Oath of Alleg- 
ance, how can he believe himſelt much ſafer than the Kings of M:roe # © De Cive, Chap. vii. Sect. 2. d So that 
we cannot univerſally allow that of Lys, De Populari Statu, Orat. xxiv. No Man is more inclined by Nature cither to a Popular, a 
to an Aviſtocraticel State; but every one endeavours to eftabliſh that Form of Government, which tends moſt to his particular Advantagt: 
ich whom HMcrates, De Pace, Pag. 320, joins his Opinion: No Man hath a natural Aection for any of theſe States; but all love that 
bf, in which they themſelues meet with the greateſt Honour and Efteem. © In Cicero, Tuſc. Queſt. Lib. v. Ch. x. 
Dig. Laert. Lib. ix. in Heraclit. Sect. 2. Strabo, Lib. xiv. Pag. 441. | Quint. Calaber. Lib. v. | 

E In Phalcrid. i. Pag. 735. Tem. I. Ed. Amff. h Contra Cteſiphont. i Aud. Corn. Nep. Mil 
i, Clap. viii. Note 3. * Of the Tyrants of Heraclea, Chap. v. 


ee Inftances are taken out of our Author's Abridgment, De Offc. Hom. & Civ. Lib. ii. Ch. viii. Scct. 10. 
2 See Hobbes's Lewiath, Book ii. Chap. xix. De Cive, ubi ſupra. 
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ſays he, arrived to @ high Pitch of Glory, be diſ- 


ing: the latter being leſs odious and more ho- 
1 Yet there Ns no one who doth not 
apprehend, that theſe invidious Titles are ſome 
times affixed with ſufficient Juſtice, to diſtinguiſh 
the Government of bad Princes or Senators trom 
that of good, the Fury of a turbulent and in- 
conſtant Multitude, from the wiſe Adminiflration 
of a modeſt People. Ariſtotles Deciſion of this 
Point differs little from what hath been here cſta- 
bliſh'd; who terms Tyranny, Oligarchy, and Anar- 
chy (for, as to this latter Word, he uſeth the 
general Name of Polity for a found popular Go- 
vernment) @e:x647us Deviations or Degeneracies 
from a Kingdom, an Ariſtocracy and a Demo- 
cracy a. And who will pretend that a bare De- 
viation is ſufficient to conſtitute a new Species? 
As for that Latitude of which the Word *+,\& 
or Species is capable, we think it not conſiderable 
enough to afford any juſt Matter of Diſpute 7. 
XII. But when we meet with ſuch a Govern- 
ment, as we can neither bring under any of thoſe 
Forms, which are ſound and regular, nor yet ex- 
plain how it differs from them, by the bare No- 
tion of a Diſcaſe or Deviation, then the Learned 
are put upon a more laborious Enquiry. Moſt 
Authors judge it the ſhorteſt Way of getting 
over this Difficulty, to call ſuch Governments 
mixt States; as if they were the Reſult of the 
more regular Forms, allay'd and blended toge- 
ther. Ariſtotle is called in by many to counte- 
nance this Project; and therefore it may be 
worth our while to examine his Opinion 1n the 
Caſe. Firſt then, as for what he delivers, in the 
Fourth Book of his Politicks b, concerning the 
ſeveral Kinds of Democracy and Ariſtocracy, it 
bears no Reſemblance to the Mixture propoſed 
by our modern Deſigners. The chief Thing he 
there infiſts on, is, the reckoning up of certain 
Conditions and Qualities, to be found in thoſe 
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. who are to be admitted into the popular Aſſem- 
d bly, or into the ruling Senate. By which means 
15 neither is the Sovereignty itſelf any Way varied, 


nor are the Parts of it torn and wreſted from cach 
other, nor the State rent into two or more di- 
ſtint Bodies; but the Forms of Government 
which he there mentions, are only hereby ſlightly 
diverſified, according to their ſeveral Accidents, 
or circumſtantial Differences. Thus, although 
in the Definition of a Democracy, the chief Au- 
thori ty ſhould be laid to reſide in a general Coun- 
eil, or a Council made up of all the Members, and, 
at the ſame time, though it be true, that Wo- 
men and Children have as much Intereſt as others 
E in the common Welfare; yet who will maintain 
that a new Form of Government is cſtabliſh'd, 


u Polit. Lib. iii. Chap. vii, viii. 
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nd the Name of Tyrant, and offuncd that of 


when the Women, the Children, and Servants, 
are excluded from the publick Debates ? Tho', 
in our Judgment, tis ſufficient for the conſtitu- 
ting a Democracy, if thoſe Perſons are allowed 
the Privilege ot Votes, who, by uniting together, 
firſt compoſed the State, and after them their 
Succeſſors, to whom their Places and Rights 
_— deſcended. But now it is manifeſt, that 
civil States were originally compoſed by Fathers 
of Families, who held the interior Train beforc= 
mention'd, under their domeſtical Sway, and 
certainly did not intend to relinquiſh all Autho- 
rity over them, or to ſet them on the Level with 
themſelves. It was neceſſary therefore, that Per- 
ſons who were thus in Subject lon, jhould be de- 
barr'd from giving their Sulfrage with their Lords. 
After the Democracy was once ſettled, *cwas in 
the Power of the Members to receive others: in- 
to the State, or not; to give them a full, or im- 
perfect 8 0 to let them have the ſame Share 
with themſelves in the Adminiſtration, or utter- 
ly to exclude them from it. Whence it may 
happen, that in free Governments many ſhall 
want the Privilege of a Voice, whilſt yet the po- 
pular Eſtabliſhment continues as — as ever. 
On the other hand, tis poſſible indeed, that a 
State, at firſt democratical, may, by receiving 
large Additions, and by ſhutting out all chels 
new Comers from their Honours and their Coun- 
cils, at length commenice an Ariftocracy. In the 
ſame manner, the Species of ariſtocratical Go- 
ernment will not be multiplied, though, in one 
Place, Virtue and Merit ſhould be a ſufficicnt 
Qualification for a Senator, in another, the E- 
ſtare and Family ſhould be, likewiſe, 3 conſider'd. 
No more could it be ſaid, that there were to 
many ſeveral diſtinct Forms of Democracy; if, 
under one State, every free Denifon had a Vote 
in the Aſſembly; under another, none but Men 
of ſuch and ſuch 4 Fortunes were admitted; un- 
der a third ſome particular Profeſſion rendered 
Perſons 4 of this Honour. Much leſs 
do any new Forms or Species (property ſo call'd) 
ariſe from the different Laws of Democracies, 
relating to the Election of Magiſtrates; whillt, 
in ſome Places, for Inſtance, all Perſons promiſ- 
cuouſly have a Right to bear theſe Employ- 
ments; in others again, an Eſtate, to ſuch a Va- 
lue, is made a neceſſary Condition: As ſuppoſe, 
under one Government, the Rich were allowed to 
abſent themſelves from the publick Councils 
without Cenſure, the Poor not; or vice ver 
And indeed this whole Matter is plain beyond 
Diſpute. What judgment we ans to paſs on 
the Mixtures ſuppoſed to be in the Common- 
wealths of Sparta and Crete, as deſcribed by 
Ariſtotle, we ſhall elſewhere 5 diſcuſs. The Athe- 


v Chap. iii. Sc. 


2 See Lib. iii. Chop. iii, F 9, 10, preceding. 


Wart J. Scct. 10. 4 15. 


f 


y t Add. Salluſt. Philoſoph. de Diis & Mundo, Ch. xi. and to the ſame Purpofe, 7 hemifiivs, Orat. xvi. Pag 336. Edit. Petar. Who 
den will be ſo bold as to maintain, that the Corruption of a State is ſufficient to conſtitute a new Form of Government ? See, likewiſe, 
EY hat Mr. Perizonius ſays concerning ſome of Arifiotle's Terms, in his fourth Note on Zhan. Var. Hiſt. Lib. ii. Chap. xx. 


= 3 See above, 9 8. Nor. 1. In the Republic of Carthage, they regarded Riches as well as Merit, for this Reaſon; That thoſe who 
Ware not eaſy in their Fortune, can neither have Leiſure, nor Capacity, to mind publick Affairs: Ov 1% wordy dete vu, Ec. 
BRriToOT. Politic. Lib. fi. Chap. ix. Pag. 222. Edit. Htinſ. See other Examples of this in Mr. HEA TIUs's Elementa Prud. Civil. 


n is thus in the O-melonds, which make a Part of the Province of Groningen, every Man who poſſeſſes thirty Acres of Ground, 
d pays a Tax proportion'd to that Quantity, has a deliberative Voice in the Aſſembly of the States. 

do not know that our Author has done this any where. He probably hints here at a Treatiſe he deſign'd (as he informs us him- 
f in his Preface to the Second Edition) to which he intended to give the Title of De Politica Græcanica, and where he propos'd to 
pc examin'd the Political Principles of the antient Greek Authors, eſpecially Plato and Ariſtotle. 
Ent Affairs have binder d him from beginning this Work, and I have never ſince heard, that 

W tte ancient Republics of Sęarta and of Cite, See M. HerTuS's Elementa Prud. Civil. Part I. Set. 6. F 13. 
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He there ay, that more impor- 
e has executed his Project. With regard 
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nian State, which Ariſſotle and Iſocrates > 
deſcribe and commend, was, in all reſpects, 
truly popular. Polybius's Opinion © concerning 
the mixt Government in the Roman Common- 
wealth comes under our Examination in another 
Place. 

XIII. As for the Moderas, ſome of them 
have invented many kinds of mixt States; yet 
ſo as that, upon the whole, rejecting the great- 
eſt Part of them as inconvenient, they applaud 
two Ways, as N and uſctul. The 
firſt is, when the Parts of the Sovereignty reſide 
ſeparately and independently in different Perfons, 
or Bodies of the fame Commonwealth, ſo that 
each Perſon or Body hold their reſpective Parts 
by their own proper Right, and adminiſter it 
according to their own Judgment, whilſt, in re- 
ſpect of the other Parts, they are altogether in 
the Nature of Subjects. Much after this Man- 
ner was the Diſpoſal of the Kingdom of Numi- 
dia by Scipio, after Maſiniſſas Death; his three 
legitimate Sons being all allowed to bear the Re- 
gal Title and Dignity; but with this Difference, 
that the elder Brother Micipſa ſhould keep his 
Court at Cirtha, the ordinary Scat of the Kings; 
that Guluſſa, the next to him, ſhould have the 
chief Command of War and Peace; and that the 
youngeſt, Manaftabalcs, ſhould r U in judieial 
Affairs 4. The other Way which they propoſe 
is, when the ſovercign Authority inheres indi- 
viſibly in many together, yet ſo as that neither 
the moſt confiderable Majority, without ſome 
tew diſſenting Members, nor indeed all the reſt, 
when any one of the Number ſtands out, can 
act to any purpoſe, or exerciſe any part of the 
ſupreme Power. And this again is ſubdivided 
into two Models, either that all the Members 
ſhall have equal Power; or that ſome one or two 
of the Number ſhall be inveſted with certain ex- 
traordinary Rights and Prerogatives, which they 
may uſe without the Aſſiſtance of their Brethren, 
They proceed to alledge many Authorities from 
the Antients, where Mention is made of mixt 
Commonwealths; with regard to which Autho- 
rities we have already obſery'd, that what is de- 
liver'd in them concerning the Mixture of Govern- 
ments, doth not, in the leaſt, belong to the Di- 
viſion of the ſoycreign Power amongſt ſeveral 
Perſons or Councils ; but cither to the ſettling 
the duc Qualifications of thoſe Perſons, of whom 
the governing Council is to be compoled, or to 
the joining together of ſeveral good Inſtitutions 
drawn from different States. Beſides, we are of 
Opinion, that ſome Examples of theſe Mixtures 
might receive a convenient Explication, by di- 
ſtinguiſhing between the Sovereignty itſelf, and 
the Manner of adminiſtring it. So that we may 
affirm thoſe States to have mingled, as it were, 
ſomewhat of others in their Compoſition, in 
which the Method of Adminiſtration ſeems to 
have been borrowed from another Form: As ſup- 
pou for Inſtance, in a popular State, the main 

uſineſs ſhould be diſpatch'd by ſome one prin- 
cipal Officer, or by a Senate; or if, under an 
Ariſtocracy, one Magiſtrate ſhould be inveſted 


b In Areopagit. 


2 polit. Lib. ii. Chap. ix, x. 
B.ll. Pag. 64. Ed. H. Steph, 
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with extraordinary Authority, or the 
conſulted in many important Altairs; or if. ; 
Kingdom, the Difficulries of publick Bulines 
ihould be referr'd to the Debates of a Senat ncls 
of a popular Aſſembly. And if this — — 
up to a full Solution of the Paſſages cited An 
Antiquity, the Point will be thoroughly cler 
from what follows. We have above — ale 
that, in order to compleat the Eſſence of _ 
and regular State, ſuch an Union is requireg uſt 
ſhall make all Things, which belong to the 4 
vernment of it, ſeem to proceed from one Soul 
Now hence it is manifeſt, that the former W. 
of Mixture conſtitutes ſuch a Body as is held 4 
gether, not by the Bond of one ſupreme Autho. 
rity, but barely by Compact; ! which there. 
fore is to be rank'd, not amongſt the regular, but 
amongſt the irregular States ; being but weak! 
guarded againſt foreign Aſſaults, and very 7 
noxious to inward Diſorders and Conyulſons, 
As to the other kind of Mixture propos'd, we 
think it ought to be conſider'd, whether thoſe 
Perſons, in whom the ſovereign Power is fnid 


Peo 


thus indi viſibly to reſide, do make up a ſtanding 


Senate, which is to guide and direct the whole 
State as one laſting Body, If fo, the Form wil 
be ariſtocratical; yet ſuch as muſt be very unfit 
for the Diſpatch of Buſineſs, whilft ſome few 
or but one of a contrary Judgment, may vacate 
the Reſolutions of all the reſt. Again, if thoſe 
particular Members, in other reſpects equal, do 
each of them hold ſome Part of the Government 
yet ſo as that the ſovereign Acts cannot be exer- 
cis'd without the unanimous Conſent of the 
whole Number, then the State is /y/tematical, ac- 
cording to the proper Notion of that Word; 
yet ſuch as will, likewiſe, have great Diſadvanta- 
ges, as to the Management of Affairs, by reaſon 
of this very great and unneceſſary Streightneſs, 
If ſome one Perſon be endued with high Degrees 
of Authority, and ſeveral Parts of the ſupreme 
Power above others in the Council, then the State 
will be plainly irregular, lying between ſuch x 
Monarchy as is over-awed by an aſſuming Senate, 
and a ſy/ſtematical Form. And this Irregularity 
will, in Proportion, be the greater, in Caſe more 
than one are inveſted with theſe ſignal Prerogs- 
tives above the reſt. 

XIV. For our Part, as we envy no Man the 
Praiſe of his Conſtancy and Reſolution, who wil 
on no Account lay aſide the Term of 2 mi 
State; ſo we think it the more commodious and 
eaſy Method, and the more expeditious for the 
Explication of certain Phænamena in particular 
Commonwealths, to call thoſe Governors 1rr:g9- 
lar, in which we can neither diſcover any one 
the three regular Forms, nor yet any proper Di, 
caſe or Deviation; and which, at the ſame time, 
cannot, with due Exactneſs, be rank d am 
the Hſtematical Models. Concerain £ which we 
may in general obſerve, that they differ from te- 
gular States in this relpect, that all Things do 
not ſeem to proceed in them from one Soul 3 
one Will, nor all and each of the Members to be 
ruled by one common Power, Again, they vi 


c Lib. vi. Sect. 20. a Appian. in Libjt 
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It is in his Diſſertation De Forma Republic. Mamanæ, 5 20. Compare here Grotius, Lib. i. Chap. iii. F 19. 
* See Mr. Bayle's Reflections on La d Hcultè de trouver un juſte Milieu dans um Gouternment- mixte. Tom. I. o 


Rlicns Cune Provincial, Page 611, &c. 
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ematical Forms, becauſe they arc not 
—_ 424 of ſeveral compleat and diſtin States. 
Laſtly, They do not fall in with * Diſiaſes or 
Deviations, becauſe a diftemper'd State always 
appears under Circumſtances of Ignominy, and 
hath, as it were, ſomewhat of the Baſtard in its 
Countenance; in as much as it proceeds either 
from the ill Management of a good and regular 
Frame, or from incoherent Laws and improper 
Inſtitutions. Whereas the Irregularity of a Go- 
vernment doth not only aſſect its Frame after an 
jatrinſick and ſecret Manner, but, being openly 
confirm'd, and as it were declared legitimate, 
ſhe ws itſelf in publick without Shame or Guilt. 
Therefore the former, or the Diſeaſe, cannot be 
ſappos'd to have enter'd into the Intention of 
thoſe who firſt founded the Commonwealth, ever 
appearing as a ſubſequent Vice or Defect: But 
the latter, the Irregularity, owes, if not its Origi- 
nal, yet, at leaſt, its Confirmation to the Will and 
Approbation of the firſt Authors Ir is juſt the 
ſame Difference as may be-obſery'd hetween two 
Buildings, one of which is deſign'd accordin 
to the Rules of Architecture, but either the 
Materials are naught, or through the Negligence 
of the Inhabitant, the Roof gapes, the Walls 
ſhake, the Beams crack, the Foundation ſinks 
and gives Way: In the other, cither the Builder 
at firſt propos'd a Model not agreeable to the 
common Rules; or ſome great Fault, which af= 
terwards happen'd, hath been cur'd and made up 
after a ſtrange and unſeemly Manner. Farther, 
ſome Irregulari:ics appear'd upon the firſt Set- 
tlement of a State, others crept in by filent 
Steps, and in long Progreſs of Time. For it 
might ſo happen, that the Authors or the Re- 
formers and new Modellers of a Commonwealth 
might not be able to introduce a regular Frame, 
either on account of Ignorance, or becauſe the 
preſent Poſture and Exigence of Aﬀriirs would 
not ſuffer them to conſider of a more accurate 
Conſtitution 2. Sometimes too, Perſons, who 
have been the chief Leaders and Aſſiſtants in 
winning a Kingdom, have, befor2-hand, contract- 
ed for ſuch Lordſhips, or ſuch Privileges in it, 


as that they cannot be rank'd in the Number of 


truce and proper Subjects. Again, many Times, 
Hd. Hobbes Letiarh. Chap. xxix. p-// W 


either through Neglect of the Governors, or 
upon ſome other Occaſion, a Diſtemper ſeizeth 
a State, and having taken ſo deep Root, that it 
cannot be removed without the Deſtruction of 
the publick Frame, there remains no Cure for it 
but this; to diveſt it, as it were, of its Faulti- 
neſs, and to vindicate it from Cenſure, by turning 
it into a ſolemn and legal Appointment ; by 
which means, what was before rerm'd Uſurpa- 
tion, Faction, or Contumacy, ſhall, for the fu- 
ow bear the Style of a juſt Right and Privi- 
ege. 
XV. Theſe irregular Forms * of Government 
can neither be brought within any certain Num- 
ber, nor divided into proper Kinds, by reaſon 
of that great Variety, which either really occurs 
in Fact, or, at leaſt, may be framed in our Imagi- 
nation. So that we have ſcarce any other means 
of diſcovering their Nature, but by gathering it 
from particular Inſtances, and the illuſtrious Ex- 
amples in Story. Such an Example we endea- 
your'd to exhibit in the Þ Roman Commonwealth : 
As the like hath been attempted in the German 
Empire by Severinus de Mon aambo s. At pre- 
ſent, t will be ſufficient to offer a Remark or two 
concerning the Irregularity, which ſome obſcrve, 
in the Government of Rome, under the antient 
ny 08 : Whilſt ſometimes the State appear'd 
a Monſter with a double or triple Body, one 
Prince ruling the Eaſt, another the Wet, or 
three dividing the World amongſt them; ſome- 


times again, with a double or triple Head, whilſt 


two or three of the Royal Family held the So- 
vereign Power, as Copartners, and govern'd in 
common. Now as to the former of theſe Caſes, 


we may note, that while two Emperors preſided, 


one over the Eaſtern, the other over the Weſtern 
World, ſeparately. and independently from cach 
other, then there were really two diſtin King- 


doms, which, taken both together, ſtill retain'd 


the Name of the Roman Empire, out of which 
they had been icy nt Beſides which Agree- 
meat as to their Original, the Reſemblance of 
Laws and Manners, the natural Relation between 
the reſpective Sovereigns and between their Sub- 


jects, their ſtrict League and Alliance, which in- 


ſured thcir mutual Help and Support, all con- 


> In a Diſſertation entituled, De Forma Reipublice Romanæ, among thoſe juſt now cited. 


The celebrated M. 7 homaſius (Turiſpr. Divir. Lib. iii. Cap. vi. F 40, & cg.) does not approve this Diſtinction; and he believes 


= 


our Author only contriv'd it to clude an odious Objccion, rais'd by apply ing it to the Einpire of Germany. But, adds he, it is no 
* Fault to acknowledge the Diſeaſes of a Government under which we live.” And indeed our Author, in this Treatiſe, D- Republica 
Remana, owns freely, That the Empire of GrsManY, from a regular Monarchy, which it wwas at firſt, is inſenſibly fallen into ſo con- 
fu'd Ferm of Government, that, whatever external Appearance it may have, it is neither a limited Kingdom, nor a true Cell: ion of 
onfederated States: but ſomething which floats between theſe tavo Extreams. I his is the perpetual Scurce of fatal Inconveniencies, and 
coroulfeve Revolutions 3 The EMPEROR, on the one hand, ſeeking to bring back Things to the Form of Monarchy : And the STATE s, on the 
ther, irg all their Endeawours to fut thimielwves in a Condition of Independence. 
Fr 1 our Author's Diſſertation 2 Republica Irregalari among his Diſertatiancs Academicæ ſclectiores, where he treats more fully of 

Matter. | Is 

* This Work is generally attributed to our Author: However, he has never, as I know of, publickly own'd it ; he has indeed ſtre- 
tuouſly defended it againit ſeveral Authors who have attack'd it, in his Diſſertation De Republica Irregulari; and thoſe who are 2c- 
quainted with his Style and Character, do not much doubt of its being written by him; neither after all, is it a Work that does him 
ay manner of Diſcredit, but rather the contrary, for not to mention the principal Deſign of the Work which the World has highly 
approv'd of, the Preface has Abundance of Wit and Liſe in it. Since the firſt Edition of this Tranſlation, the Monzambano has been 
pred in 1706, at Berlin, with the Author's Name to it; who, at his Death, order'd his Heir to publiſh it from a Copy full of ſeve- 
tal Alterations, Corrections, and Additions. There are, likewiſe, tome Things left out, which, together with the Suppreſſion of the 
Preface, will doubtleſs make the Learned very well pleaſed to have the Edition, which was ſurreptitiouſly publiſhed, as well as that 
which is now extant with the Author's Name aud Approbation. Mr. Ticius has taken care to ſatisfy their Curioſity in that Point at an 
taly Rate, in bethinking himſelf of a Thing ſingular enough ; which was his printing in 1708 at Leip/ick the Book we are here ſpeak - 
ing of, in ſuch a Manner, as to give the two Editions all together; for the Paſſages which Mr. Pu/ndrf had either retrench'd or alter'd, 
2 inſerted again, in their proper Places, between two Crotchets, and diſtinguiſfid by a different Character, as well as the Ad- 

uons. Beſides, the Editor has made a Sort of Varicrum of it, by _ at the Bottom of every Page the Notes of ſeveral Com- 
= Mators upon the old Mangan bane. Mr. Themeſius, who has already publiſh'd this Book with his Notes, publiſh'd in 1714 a new 


| tion correed and enlarg'd, where, without changing any thing in the ancient ext, he has mark'd in the Notes all the Alterations 
alle poſchemous Edition. | 
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curr'd to make up ſome Appearance of Unity. 
But what Name we arc to impoſe on that Form 
of Government, when two or threc Royal Part- 
ners adminiſtred Affairs in Conjunction, it is not 
eaſy to determine. Certainly two Perſons cannot 
— 4 an Ariſtocracy. For ſince each is inveſted 
with equal Power (upon which Suppoſition the 
Caſe before us proceeds) they cannot be united, 
otherwiſe than by Covenant; and there could be 
no Expedient found out for the Diſpatch of Bu- 
ſineſs, ſhould they happen to diſagree about any 
Propoſal, there being no third Perſon to turn the 
Scales. And tho' the fame Inconvenience may 
ſcem to attend any ruling Council or College, 
where the Members are of an even Number; yet 


it cannot ſo frequently happen, that upon a Di- 


viſion in Judgment the Votes ſhall be equal. Be- 
fides, in this Caſe it is not difficult to bring oyer 


ſome one out of ſuch a Number to the oppoſite 


Sentence: Or, if this can't be done, the next 
Expedient is to let that Opinion prevail, which 
— — againſt Innovation, an would have 
Things continue in their preſent State. Farther, 
neither can we, properly ſpeaking, affirm the 
united Government of three Cæſars, reigning to- 

ether, to have been ariſtocratical. For this 
Royal Triumvirate did not compoſe fuch a col. 
legiate Body, as was to determine State Affairs 
by the Plurality of Voices, or where two Mem- 
bers, agreeing in Opinion, might, by their 3 
Right and Authority, compel the third, who diſ- 
ſented, to follow their Reſolution. And in all 
Caſes, a Council or Body of Men, in which the 
major Part cannot influence and draw over the 
reſt, ſeems to be held together, rather by bare 
Compact, than by any Government or Command. 
We may therefore ſay, as to the N rs before 
us, that the ſovereign Authority did truly and 


radically inhere in that Perſon alone, who aſſu- 


med the other into a Partnerſhip with him; tho” 
both might ſeem equal as to the exterior Enſigus 


of Majeſty. Thus the Hiſtorian * tells us of 


Lucius Ferus, That he lived not as a free aud 
ſovereign Prince, but under Marcus, inveſted with 


a Julius Capitolinus, Chap. i. 


d Themiſt. Orat. xvi. Fratres Amantes, Pag. 76. B. Ed. Pari/. ſpeaking of Valintinian, who had admitted his Brother Valet into a bir: 
nerſtip with him in the Empire, uſeth the following Expreflion : He receiving the Whole and giving the Whole, at the ſame Time a Nun 
and a Father, the one by Nature, the other by his own Act and Choice, tho he hath conferr'd an equal Share of his Power, yet, in ef 
he till keeps it entire; by reaſon of the Obedience and Compliance of him on awhom it was conferr'd. 


hus Solinus, Chap. viii. reports of AZneas, that he reign' 
Fella, or Equal in the Supreme Authority. 
© Lucan, Lib. i. Ver. 92, &c. 


Nulla fides regni fociis ; omniſque poteſtas 


Impatiens conſortis erit. 


Statius, Theb. i. Ver. 130. — Seciiſque comes diſcordia regnis. 
| w—— Hove er the Crown is Sar d, 


Diſcord's a Partner. 


4 774. Plutarch. Romul. Ad. Eryc. Putean. Hi. Inſubric. Lib. ii. the Story of Pertharite and Gundebert, joint Kings of Ine 
Procopius relates a like Caſe, Hift. Goth. Lib. i. The Goths, ſays he, and Odoacer's Army came to this Agreement, That T 
and Odoacer {ould reign in the City Ravenna with equal Power. And for ſome Time the G 
Was, That Theuderick, according to the vulgar Report, inviting Odoacer to a Banguet treacherouſly flew him. In Effect, a So 


can never reſolve to bear an Equal, and thoſe who divide the R 


Caſe no Kindred can hold. We ſee this in the Example of Romulus and Remus, Twin-Brothers, of whom the ; 
latter, to reign alone in a little Corner of the Earth, where he had open d an Ahlum for all Sorts of Villains. "Tis a true Remi! 


of Eurijides, Andromach. ver. 471, &c. 


Two Tyrants can no more be borne than one, 
But preſs the Subjects with a double Load; 
Till Diſcord and Sedition work their Fate. 


Plin. Paneg. Chap. viii. Not. 4. t a ſmall pos is there heroes laying down the Imperial Honcur, and ſparing it 1 
erodian. Lib. iv. Chap. i. c. See, likewiſe, Racine's Freres Ennemis, Act J. 
and the Fables de la Fontaine, Lib. i. Fab. 12. intituled I. Dragon a pluſieurs Totes, & le Dragon à pluſicurs queues. 


unleſs the latter be difficult and dangerous ? Add. 


1 


the Imperial Authority. Nor was it eaſy to ſ f. 
pect, that any Man would be guilty of ſo a | 
torious Ingratitude, as to oppole the Will - 
his Patron, to whom he owed his Promotic, 
and Honour. To which we may add this Conk. 
deration, that for the moſt part the Perſons thus 
2 the Government, were either Father — 
Son, Father- in-Law and Son-in-Lay, or ty 
Brothers; ſo that the Party admitted as a ſe N 
in the Dignity, might be farther reſtraind þ 
the Tics of Blood, or the Alliance of Marriage 
from abuſing the Power which had been given 
him, to the Prejudice of the Donor. Whence it 
appears, that this Practice of afluming a Col. 
league was not any Portion of the Soyercign 
but as it were the Deſignation of a Vicar- 

ral and Heir p—_— who was immediately re. 
ceiv d into the Buſineſs of State, and join'd with 
the other in the Adminiſtration; being, likeyif: 


inyeſted with the moſt ſhining Oraaments and the 
richeſt Lrappings of Greatneſs. Now whit { 
put the Emperors upon this Method, was the ] 
inconſtant Humour of the Soldiery; who, on fre. 0 
uent Occaſions, took a Pride in complimenting 8 
Sb Leaders with the Imperial Title b. If th; 8 
Explication will not ſatisfy ſome Men, or if it 1 
ſeems not * to every particular [nſtance, mw 
which we find upon Record; we have no Wa dc 
left but to affirm, that the Government then com- pl 
menced irregular, when more Perſons than ons 2s 
held the Monarchy (if it might till deſerve that 10 
Name) in Conjunction; and yet were engaged 2 
to each other only by Compact or Fatt, 1 
Amongſt whom if any Difnſon or Hatred 1 1 
ſhould chance to ariſe, the Conſequence could be 1 ; 
nothing leſs than mutual Suſpicions, Plots, and 15 
Deſigns, and in the final Iſſue, a civil Wars, 1 
Such an Irregularity the Roman State was ei. 110 
dently ſenſible of, whilſt Romulus and Tatius ii ſhall 
as Partners in the Throne 4, In general, w: | 
may apply to all theſe polyarchical Governments enou 
what Solyman the Turk obſerved in the Gn "Pe 
Empire; that it might be well compar'd to! Cond 
Lute, which coſts a great deal of Labour and "BY, 
nion 
them 
In 
we ar. 
. . : b that 8 
with Latinus, his Father · in-Law, three Years, /ocia poteſtate, & 1 
: ample, 
To truſt a Partner's Rule impairs our own, # Dew 
And Empire hates a Conſort in the Throne. Af 5 
ty an . 
their E. 
Which, 
embly « 
heuder 7 eople 0 
mpad was faitÞfully obſerved; but be l 5 0 Patty 
egal Power, never look upon each other with a good Eye. * 
. = — murtherd'® 1 Levi 
6 
We do 
nly Bus h; 
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Skill to put it in Tune, and is very caſily put as 
far out of Tune as Ver. 

XVI. When ſeveral States are, by ſome ſpe- 
cial Band, ſo cloſely united, as that they ſeem 
to compoſe one Body, and yet retain cach of 
them the ſovereign Command in their reſpective 
Dominionsz theſe we term Syſlems of States. 
Whence it is, in the firſt Place, evident, that when 
a State is compos'd of ſeveral ſubordinate Bo- 
dies, we muſt not on this account preſently give 
it the Name of Syſteme Though Mr. Hobbes * 18 

leas'd thus to ſtyle it, and to compare the ſaid 
Parts with the Muſcles in the natural Body, No 
more are we to apply this 'Term, in general, to 
all thoſe larger States which have vaſtly increaſed 
their Dominions by ſwallowing up their little 
Neighbours, and by reducing them into the 
ſame Body with themſelves. Which we may ob- 
ſerve to be done chiefly in the following Methods. 
Firſt, when the Victor either removes the Van- 
quiſh'd into his own Territories, or however 
gives them the ſame Privileges with his former 
Subje&ts. Secondly, when the conquer'd Nation 
is left to poſſeſs its antient Seat, but utterly lo- 
fing the Sovereignty which it held before, is ren- 
der'd purely the Subject of the conquering Peo- 
ple. In both Caſes the State thus ſubdued loſeth 
its Name; but in the former the conquer'd are 


; made equal to the Conqueror; in the latter they 
are put under an inferior Condition, being re- 
: duced into the Form of a Province, Though it 
r otten happens, that the vanquiſh'd are partly 


left in Poſſeſſion of their anticat Laws or Privi- 
leges, how different ſoever from the Manners and 
Inftitutions of the conquering State b. For, in 
order to preſerve the Unity of a Commonwealth, 
'tis not required, that all its particular Parts 
ſhall uſe the ſame poſitive Ordinances, or thall 
ſand exactly upon the ſame B ttom; but tis 
enough, it they depend upon one Government. 
And it is frequently the Art and Policy of a 
Conqueror, to make no Alterations in the Cu- 
ſtonis of thoſe who are fallen under his Domi- 
nion: Or, at leaſt, to accommodate himſelf to 
them for ſuch a Time as he thinks convenient. 

In relation to the Government of Provinces, 
we are to examine what Mr. Hobbes delivers on 
that Subject ©, Whereas, ſays he, heretofore the 
Roman People govern'd the Land of Jadea, for Ex- 
ample, by a. Preſident, yet was not judea therefore 
a Democracy, becauſe they were not govern'd by an 
Aſſembly, into which any of them bad Right te enter; 
wor by an Ariſtocracy, becauſe they were not govern'd 
ty an Aſſembly, into which auy Man could enter by 
their Eleckion; but they were govern'd by one Perſon : 
Which, tho as to the People of Rome it was an Aſ- 
embly of the People, or a Democracy; yet as to the 
People of Judea, which had no Right at all of par- 
lieipating in the Government, was a Monarch. For 
%, where the People are govern'd by an Aſſembly, 
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a Leviath, Chap. xxii. 
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choſen by themſelves out of their own Number, the 
Government is call'd a Democracy or Ariſtocracy ; 


yet when they are govern'd by an Aſſeiably, not of 


their own Choofing, tis a Monarchy; not of one 
Man over another Man, but of one People over 
another People So that Mr. Hobbes ſeems to look 
on theſe Provinces which are dependent on ſome 
ariſtocratical or democratical State, as ſo many 
diſtinct Monarchies. Now tho? we eahily allow; 
that tis the more uſual Practice to govern Pro- 
vinces by one Man, than by an Ail:zmbly conſiſt- 
ing of many, as the ſame Author ſhews at large 4; 
yet we think it necdleſs to enquire what Form of 
Government it cſtabliſh'd over a dependent Peo- 
ple. For Provinces have loft the Nature of States, 
and arc made the Appendages of other States, 
having no kind of ſovercign Authorit y in them- 
{elves. Whether therefore ſuch a Province is 
govern'd by a Prefident, or by an Aſſembly, is 
an indifferent Point, which doth not, in the leaft, 
affect the proper Sovercignty, in as much as 
both he and they bear only a ſubordinate or dele- 
gated Power. So that the Sovereignty excrcis'd 
over theſe additional Dominions, is exactly of a 
Piece with that of the main State; and cannot, 
without Impropriety, obtain the diſtinct Name of 
a Monarchy or an Ariftocracy ; which are Terms 
belonging to true and independent States, ſuch as 
really poſſeſs a ſupreme Government of their own. 

VII. Ot Syftems properly ſo call'd, theſe 
two Kinds do cipecially fall under Notice: One, 
when two er more States arc ſubject to one and 
the ſame King; the other, when two or more 
States arc link'd together in one Body, by Virtue 
of ſome League or Alliance. In regard to H- 


ſtems of the former Kind, 'tis obſervable, that 


it implies no Contradiction in Moral Bodies, to 
have but one Head over ſeveral of them together, 
and, conſequently, to have one Perſon the Head 
of many diſtin& Bodies; which in Nature would 
bear ſo monſtrous an Appearance. But becauſe 
the Union of theſe Syſtems is founded either in 
the ſole Perſon of the Prince, or in his Family, 
hence it comes to paſs, that when the Perſon is 
deceas'd, or the Family extinct, the reſpective 
People recover their particular Right of ſcttling 


their own Government, and arc no longer obli- 


ged to make Uſe of a common Head, Nay, du- 
ring the Continuance of the ſaid Head, the 
States are really diſtinct from euch other. The 
Cauſes whence ſuch. Combinations ariſe are va- 
rious; but the moſt frequent ſeem to be the 
Marriages of Princes, and the Right of Inheri- 
tance, For there are many States, in which the 
Crown deſcends to the Female Iſſue of the Royal 
Houſe, not only when the Male Line is utterly 
extinct, but when there is no Malc Heir in a 
ncarer, or in-an equal Degree. Now here if the 
Lady Sovereign happen to take another Soye- 
reign for het Husband, the two 3 Kingdoms will 


© Leviath. Chap. xix; d 16id. Chap. xxii. 


* Such, for 


3 It is 
Maximilian his F ather, with Mary the Heireſs of that Houſe. 


S T 


2» 


- We do not think that we ought to admit, under the Head of irregular Forms, what Francis Carron reports of the Doy: o in 7: pon , 
bo, be ſays, was the true Heir of the Crown, yet was depos'd by the Uſurper, leaving him only the Shadow of outward Majeſty, 
ud empty Badges of Honour. Much to the ſame purpoſe, Alexander de Rhodes relates, that in the Kingdom of Texguir, there arc 

1 ings, one called Bua, the other Chou ; yet ſo as that the former barely enjoys the Title, the latter recall y 
M'y Bua hath the Power of conferring; the Pegree of Doctor, and receives the Oxths of the Subjects, 

edtance; as to other Matters, he paſſes his I ime ſhut up in an old Palace, without Action or Buſineſs, /in. Part ii. Cha 
( Example, was England, Scotland, and Ireland, at the Time our Author wrote this, when he could not foreſ- 

lich ſoon after happen'd between EAglaud and Scotland. Conſult his Diſſertation B. S1/temat. Civit. F. q, 10. 
chus the Dominions of the Houfe of Burgund) were united to the Kingdom of , under Philip the Fair, by the Marriage 


holding the Command; 

when they renew their yearly 
P. vi. 

c the Union 
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come to a Conjunction, if not in their Perſons, 
at leaſt in their common Iſſue. For it is not ne- 
ceſſary, that, in a Match of this Nature, the 
Princeſs ſhould put herſelf and her Dominions 
in Subjection to the * Prince. So, likewiſe, in 
one undivided Kingdom, where the Hereditary 
Succeſſion is citabliſhed, either according to 
the plain and direct, or the lineal Courſe, if 
one of the remote Heirs any way become Maſter 
of another Crown, and the Rule of Succeſſion 
(all the reſt failing who ſtood nearer) call him to 
receive that of his own Country, the two King- 
doms will by this means be united under his 
Reign. The Conſequence is the ſame, if a Peo- 
ple chooſe for their King one who bears the ſame 
Character elſewhere, in Poſſeſſion, or in Rever- 
ſion. Again, two or more Nations may engage 
by League to elect one Prince over both by joint 
Suffrages, and yet, as to other Matters, conti- 
nue ſeparate Kingdoms, without tranſacting their 
Affairs in a common Aſſembly. Laftly, ſuch 
a Syſtem doth then ariſe, when a Prince, conſti- 
tutèd by the free Conſent of the People, ſubdues 
by Arms another Pcople, in his own Name, and 
at his own Hazard and Expence; not in the 
Name, or at the Charges of the State over 
which he preſides. For that this is no impoſ- 
ſible Caſe, Grotius * hath ſufficiently prov'd, 
againſt the Opinion of Hottoman the Civilian b. 

As for the Diſſolution of theſe Syſtems, tis 
manifeſt it muſt happen, cither upon the Death 
of the Prince, if the Union was foanded in his 
Perſon only; or upon the Extinction of the 
Royal Family, in caſe the reſpective Kingdoms 
were all cntail'd in the Way of Inheritance. For 
then each ſeparate People recover their Right 
of conſtituting a new King, or of introducing 
what orm of Government they think fit, with- 
oat conſulting the reſt; they being ſuppoſed 
to have no other Bond of Union, If a Prince 
holds one Kingdom by Right of Inheritance, 
and another by free Election; upon his Deceaſe 
the Union betivixt them will be broken, and the 
latter Kingdom ſhall have no Obligation to ad- 
vance his Son to the Crown. 

But if this Union depend upon a League be- 
tween the Kingdoms, *tis no leſs manifeſt, that 
if the Agreement happen to be violated, eſpeci- 
ally in the principal Articles, then the injured 
State may diſengage itſelf from the other. Yet 
here we ought carcfully to diſtinguiſh between 
the Obligation by which particular Kingdoms 
are tied to their reſpective Kings, and the Obli- 
gation by which the ſame Kingdoms are united 
amongſt themſelves. A King once elected, and 
who hath received the Fealty and Allegiance of 
his People, may not afterwards be deſerted on 
account of any Misbehaviour, or any Action 
contrary to his Engagement, ſo long as he doth 


a Lib. i. Chap. iii. Sect. 12. 


not profeſs open Hoſtility tow 

Unl — the Oak 1 State. 
Elected King and the People, had 8 the 
tional Clauſe expreſsly annexed to it: Py d. 
Obedience of the latter ſhould be due * 
other account, but upon the former's - to 
ing all and cach of the Articles ſettled de S 
them; On the contrary, the Engagement, nn 
which untted Kingdoms are held together mY 
be renounced on that Side, to the Pre 7 
which the Laws of the Union have beer violu f 
tho” the joey be not very conſiderable: * 
the other Kingdoms concurr'd in the Aion 
if it was undertaken for their Sake, or Rove hy 
to their Uſe and Service. Wherefore, upon - 
Deceaſe of the common Prince, the injured $t e 
may diſclaim the Union, reſerving a Right t 
proſecute the Authors or Abettors of the Fig 
and to recover what is loft by their means, I 
by the Marriage of Hereditary Princes, ſeyeri 
States are conjoin'd, which obſerye a diff, 
Courſe and Order of Succeſſion, the Union vil 
be diffoly'd, if ſuch a Caſe happen, as that th 
ſame Perſon proves incapable of lucceeding t 
both Crowns, according to the publick Laws 
Let us ſuppoſe two Kingdoms in Conjungi 
one of which receives the Method of lineal Ds. 
ſcent by Agnation, the other by Cognation. Hen 
if it ſo fall out, that the common Prince decerf 
without Male Iſſue, the latter of the two King. 
doms ſhall paſs to his Daughter, the former to 
the Hcir Male in the next Degree. But if a 
Union, at firſt contracted on the Occaſion of 
Marriage, ſhall be afterwards confirm'd, al 
turn'd into a 23 Eftabliſhment, by mean 
either of a ſolemn League paſſing between il 
and each of the Kingdoms to this Purpoſe, . 
Decree made by the common Sovereign, with 
the Approbation of the reſpective States; the 
any Difference, which was before obſery'd in 
their Way of Succeſſion, ſhall be underſtood to 
be actually taken off. And, for the future, ſuc 
a Method ſhall be follow'd, as is expreſsly {ps 
cified in the League, or in the Decree; or fut 
as the Authors ot the Union appear to have ben 
moſt inclined to; or ſuch as is moſt agreeable to 
Reaſon, and moſt conducive to the Safety d 
the United States. But when one Kingdon 
happens to be join'd to another, in the Mann 
of a Province, the Union founded on a precedeat 
League expires, and a much cloſer Bond ſucces 
in its room, by means of which they unite ut 
the ſame civil Body. 

XVIII. The other kind of Syſtem is, when ſer 
ral States are joined to each other, each by a ft 
petual League or Alliance 4; the chief Occald 
of which ſcems to have been, that cach putt 
cular People loved to be their own Maſters, i 
yet each was not ſtrong envugh to make He 


b Quzſt. IIluſtr. 1. | W 
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1 See Examples of this in M. Hrxrius's Elem. Prud. Civil. Part i. Sect. 12. F. 5. 


2 Sce the Seventh Claptcr of this Book, F. 12, 13. 


3 Lex Commiſſoria: See Grotius, Lib. i. Chap. iii. Sect. 16. Numb. 5. by that is generally underſtood a conditional Clauſe acc 

a Contract, the not performing of which renders veid or makes the Thing in diſpute to be forfeited. We have ſeen ſome Inttance d 
it relating to the Contract of Sale, Book v. Chap. v. Set + and of Pawns and Mortgages, Chap. x. Sect. 14. ſo in that Place 
: ed upon the King; by Virtue of which, if he breaks the Engagement!“ 
that _ him to perform, he forteits 1% facto the Crown: Juſt ſo in M 
ent due to his Lord, or becomes guilty of Felony, the Fee falls into Lap/e, as the Law terms it; that is, is fo 


Lex Commiſſoria, oi Conditional Clauſe, is an Article impo 


pay the 
of the Lord, and is re-united to the Mancr. 


+ As for Example, the United Provinces of the Nethrr/ands, the Swiſs Cantons, &c. With regard to the firſt, See Gratis p 
Lgeticum, Chap. i. and the Declaratio Ordinum Hollandia & Weſftfrifiee, &c. de Conceffione Inflrumenti ſecluſſonis Principis Aufiac. 
Printed at Leyden in 1654. As to the latter, the Reader may conſult M. Stanyan's Preſent State of Switzerland, Chap. V. 
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a-ainſt a common Enemy. The Purport of ſuch 
an Agreement uſually is, That they ſhall not ex- 
ereiſe ſome Part of the Sovereignty there ſpeci- 
ficd, without the general Conſent of cach other. 
For the Leagues to which theſe Syſtems owe 
their Riſe, ſeem difſtinguiſh'd from others (ſo 
frequent amongſt different States) chicfly by this 
Conſideration ; that in the latter, each confede- 
rate People determine themſelves by their own 

adgment to certain mutual Performances, yet 
jo as that, in all other Reſpects, they _— not 
in the leaſt to make the Exerciſe of that Part of 
the Sovereignty, whence thoſe Performances 
\roceed, dependent on the Conſent of their A 
les, or to retreach any thing from their full 
and unlimited Power of governing their own 
States. Thus we ſee that ordinary "I reatics pro- 
poſe, for the molt part, as their Aim, only 
tome particular Advantage of the States thus 
tranſact ing; their Intereſts happening, at preſent, 
to fall in with each other: But do not produce 
any laſting Union, as to the chief Management 
ef Affairs. Whercas in thoſe Leagues we are 
now ſpeaking of, the contrary is obſervable ; 
they being carried on with this Deſign, that the 
ſeycral States ſhall for ever link their Safety 
one within the other, and, in order to this mu- 
tual Defence, ſhall engage themſclves not to ex- 
erciſe certain Parts of their ſovereign Power, 
otherwiſe than by a common Agreement and 
Approbation. For the Promiſes made in the 
two Caſes here compared, run in _ different 
Terms; in the former thus: I wi * you 
© as a Confederate in this particular War, and 
© the Manner of our attacking the Enemy ſhall 
© be concerted by our common Advice: In the 
© latter thus: None of us, who have entered in- 
© to this Alliance, will make uſe of our Right, 


© as to the Affair of Feace and War, except by 


© the general Conſent of the whole Confede- 
© racy. We obſcrv'd before, that theſe Unions 
ſubmit only ſome certain Parts of the Sovercignty 
to mutual Direction. For it ſeems hardly poſſi- 
ble, that the Affairs of different States ſhall have 
ſo cloſe a Connection, as that all and each of 
them muſt look on it as their Intcreſt, to have 
no Part of the chicf Government exercis'd with- 
out the general Concurrence. Or, if there be 
any Communitics thus mutually depending, it 
had been the wiſcr Courſe for them, rather to 
have incorporated themiclves under the ſame 
Government, than to rely on the bare Engage- 
ment of a League. The moſt convenient Me- 
thod therefore ſeems to be, that the particular 


States reſerve to themſelves all thoſe Branches of 


the ſupreme Authority, the Management of 
which can have little or no Influence (at leaſt di- 
rely) on the Affairs of the reſt, The ſame 
muſt be ſaid of ſuch publick Buſineſs, as either 


occurs every Day, or elſe requires ſuch ſpeedy 


Meaſures as to prevent a general Debate. But 
then as to all Affairs, on which the Safety of 
the Allies hath a joint Dependence, theſe ought 


in reaſon to be adjuſted by * common Conftitu- | 


tion, And in this Number War, whether of- 


a Polyb. Lb. iv. Chap. xxiv. Þ Lib. xlix. Tom. xv. Lib vii. 


Cuar. V. Of the different Forms of Govern ient. 


Common Aſſembly 


| Sect. 1. D. De Captiv. & Poſilim. 
© See the Caſe at large in Pauſanias, Achaiac. It is, likewiſe, touched upon by Polybius, Excerp. Legat. 105. 


tenſive or defenſive, ſeems to claim the firſt Place ; 
after that, Peace as the Reſult and Iſſue of War. 
To which we may add Taxes and Subſidies, as 
they contribute to the mutual Support; and Al- 
liances with foreign States, as they promote the 
common Safety. It falls under the ſame Head 
of Duties, that in Caſe any Diſpute ariſe amongſt 
the Confederates themſelves, the other Members, 
who are unconcern'd, ſhall immediately interpoſe 
their Mediation, and not ſuffer the Controverſy 
to come to Blows. Thus the wiſe Prince Philip 
of Macedon declares in the Hiſtorian *, that The 
mutual Wrongs of his Allies ſo ger e concerud 
himſelf, as that he could wot but uſe his beſt Endea- 
vours for a Compoſition, by Words to the preſent, and 
by Letters to the abſent Parties: Whereas thoſe other 
Dangers or Injuries, which affected the whole Conſe- 
deracy, belonged to the Care of the common Aſſembly, 
and were thence only to receive their proper Kedreſs. 
As for other Matters, which ſeem not fo neceſ- 
ſary to be tranſacted in common, as Negotia- 
ations of Praffick, Subſidies for the particular 
Occaſions of any ſingle State, the conſtituting 
of Magiſtrates, the enactipg of Laws, the Power 
of Life and Death over their reſpect ive Subjects, 
the Eccleſiaſtical Authority, and the like; there 
is no Reaſon, but that they may be left to the 
Pleaſure of each diſtin&t Government : Though, 
at the ſame Time, particular States ought ſo 
to manage theſe Privileges, as that they ſhall 
cauſe no Diſturbance in the general Prong 
Whence *ris evident, that one or more of the 
Allies cannot be hindered by the reſt, from 
exerciſing, according to their own Judgment, 
ſuch Parts of the civil Adminiſtration, as were 
not, in the Treaty of Alliance, referr'd to the 
common Direction. Vet as to the Power of Life 
and Death, ſome Scruple may be made on ac- 
count of that Paſſage in the Civil Law:: At 


fiunt apud nos rei ex Civitatibus ſæderatis, & in eos 


damnatos animadvertimus. But ſome Perſons, 
Members of our con ſederate States, are here ar- 
raign'd in Fudgment, and receive from us both their 
Condemnation and Puniſhment. Grotius © hath ta- 
ken a great deal of Pains to ſolve this Diffi 
culty; but whocver thoroughly conſiders his 
Diſcourſe, will find that he hath labour'd to 
little Purpoſe. For he certainly leaves the fol- 
lowing Queſtion unanſwered, How that State 
can entirely preſerve its Liberty, the Subjects 
of which are liable to be arraign'd under another 
Government, and to be puniſh'd upon Con- 
viction? We find that the Freedom of the 
Achaiaus was look'd on as conſiderably impair'd, 
when, by the Treachery of Callicrates, the moſt 
worthy Perſons in that Commonwealth were ac- 
cus d of favouring Perſeus's Side, againſt the 
Romans, and were cited to Rome, there to anſwer 
the Charge, upon Occaſion of Xenu's Proteſta- 
tion, who, under a juſt Aſſurance of his own Inno- 
cency, happen'd to declare, that if any Man had 
Thoughts of impeaching him amongſt the reſt, 
he was ready to take his Tryal, not only in the 
of his Countrymen, but a- 
mongſt the Romanus themſelves % On another 


e Lib. i. Chap. iii. Sect. 21, 


1 This does not however hinder but each confederated State may 


jects. See Grotius's Apologeticum, Chap. Xx, xi. 


F "ON * 


provide for its particular Safety, by repreſling its rebellious Sub- 


This Law is more naturally brought in kereafter, in the Eighth Book, Chap. ix. Sect. 4. 
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Occaſion, the Achaians ſeem to have made a 
Breach on the Laws of Regular Government, 
when they demanded thoſe Spartans to be deli- 
vered up into their Hands, who had becn the 
chief Inſtruments in promoting the Siege of Las, 
a Laconian Town a. Whercas the Cauſe ought 
firſt to have been heard in a common Council 
of both States, and upon Conviction, the Spar- 
tan Government ſhould have been moved cither 
to puniſh the Criminals, or to ſurrender them to 
their Accuſers. As fr the Place alledg'd from 
the Civil Law, we think this the cleareſt Way of 
replying to it; that whereas the precedent Diſ- 
courſe had explain'd what the Nature of Leagues 
would bear, and what ought to be done, the 
Words here cited declare what was actually done 
in later Times; when the Romans, growing tn- 
ſolent on Succeſs, uſed their Allies, who by free 
and voluntary Leagues had engaged their Friend- 
ſhip, with the ſame "Treatment as thoſe whom 
they had conquer'd by their Sword. Of which 
Injuſtice Cicero himſ2lt complains b. 

XIX. Since, in theſe Syſtems, tis neceſſary 
there thould be a Communication of certain At- 
fairs cxpreſs'd in the League, and ſince this 
cannot be done ſo conveniently by Letters, a 
determinate Time and Place ought to be ſettled 
for the holding Aiſ:mblics, and one or more 
Perſons appointed, who ſhall have Power to call 
the States together, in Caſe of any extraordinary 
Buſineſs, which will not admit of Delay Tho' 
it ſcems a much more compendious Method, to 
fix a * ſtinding Council, made up of Perſons de- 
puted by the ſeveral Confederates, who ſhall diſ- 
patch Buſineſs of daily Occurrence, or of leſs 
Importance, according to the Tenor of their 
Commiſſion; who in Matters of greater Conſe- 
quence fhall make Report to the States, and 
mall publiſh and exccute ſuch Decrees as are re- 
turn'd to them on theſe Occaſions; to whom the 
Miniſters of the Confederacy in forcign Parts 
ſhall give an immciare Account of their Pro- 
ccedings, and who ſhall treat with the àAmbaſſa- 
dors of other Nations, and conclude Buſineſs in 
the general Name of the Confederates. But 
wao ſhall determine nothing that exceeds the 
Bounds of their Commiſſion, unlcſs all the Sub- 
jets have been firſt conſulted on the Point. How 
tar the Power of this Council of Delegates ex- 
tends, is to be gather'd cither from the Words 
of the League: itſelf, or from the Warrant by 
which they act. This is certain, that the Power, 
whatever it be, is not their own, but deriv'd to 
them from thoſe whom they repreſent and al- 
tho' the Decrees which they publiſh paſs ſolely 
under thcir own Name, yet the whole Force and 
Authority of them flows from the States them- 
ſelves, by whoſe Conſent ſuch a Council hath 
been erected. So that the Deputies are no more 
than Minifters of the confederate States, and are 
altogether as unable to enjoin any I hing by 
their own proper Authority, as an Ambaſſador 
is to command and govern his Maſter. | 


XX. Yet it may ſtill appear doubtful, he- 


a I. iv. Lib. xxxviii. CH. xxxi. 


jor Part have determin'd. Here, in our O 


agreed not to exerciſe ſome particular Parts gf 


b Offic. Add the Story of Decius Magius, who was laid in Irons by Hannibal, Li, 1 
xxiii. Chap. vii, x. and Scipio's Advice to the Roxars, that they ſhould not hear the Informers againſt the ſame great Enemy, Liv. 


ther or no the whole Body of the Aſc; 

the Majority of them, heed not a 8 24 
particular States, or over thoſe whom 2a 
ceed in Number, with regard to ſuch 
as were the firſt Occaſion of the Alliance, , 
which, by the expreſs Terms of the League * d 
appointed to be managed in a common Allenibl te 
ſo far as that the few diſſenting States ſhall be 
bound, tho" againſt their Will, to do as the mz. 
the negative Side of the Queſtion onght to b. 
preferr'd; it we ſpeak of regular Syſtems, ;, F 
where the particular States reſerve to themleh 
the entire Poſſeſlion of thcir former Liberty, by 
as much as the Liberty of a State, which is gc. 
thing elſe but the Power of finally reſolying and 
determining, according to its own Judgment al 
Matters in which its Safety is concern'd, cance 
be underſtood, in caſc the State may, by virtue 
of the Authority held over it by ſome other, be 
compell'd to certain Performances againſt in 
Will. Nor can any Rcaſon to the contrary be 
drawn from hence, that in the League ty 


they Cx 
Matters 


the Sovercignty there expreſs'd, unleſs by com- 
mon Conſent. For tis one thing to ſay, I. 
gage not to uſe my Right unleſs you are willing; and 
another to ſay, I gave you A Power of c:mpelling 
me to uſe my Right, though againſt my Intlinatin 
Now the firſt of theſe Forms is only implied in 
the League, not the latter, For the clearer 4 

prchenſion of which Point, it ought well to be 
obſerv'd, that when the Wills of many Perſons 
are bound to conſpire in one, this muſt ariſe ci. 
ther from a Compact between them to this Ef. 
fect, or becauſe one of them hath ſubmitted his 
Will to the Will of the other. An Union or 
Concurrence of Wills grounded on bare Cons 
pact, doth not, in the leaſt, deſtroy the Liberty 
of which we have been now ſpeaking. For they 
agree beforchand in ſettling thoſe Affairs, ich 
are referr'd to their joint Management; or if 
any new Buſineſs offers itſelf to their Debates 
they deſire to be influenced not by Authority, 
but Argument and Reaſon, But when 1 hat 
ſubmitted my Will to the Will of another, and 
by this means have given him a full Authonty 
over me, I may then be obliged to Things vic 
are very inconſiſtent with my Good-liking. Not 
doth The Right of the Majority © (which ſome my 
urge) oppoſe our Judgment in this Caſe. Fa 
firſt, The greater Part draws the leſs, only in By 
dies already conſtituted, not in thoſe which it 
ſill to be eſtabliſhed, And then farther, ti 
Prerogative of the Majority in a ſettled Coundl 
to oblige the reſt is owing to Human Comput 
and Inſtitution, not to Nature; tho' natuti 
Reaſon adviſeth the Reception of this Metho 
(as the moſt convenient) in numerous Aſſemblic 
and where Buſineſs of various Kinds, and d 
every Day's Occurrence, is to be diſpatc6 
Now in order to this, 'tis neceſſary that 
Member do in ſuch Manner ſubmit his Wil" 
the Will of the whole, or of the major Part, 


— 


Lon 
CO Ss... 


xXxXi1i. Chap. xIv1i. © See Book vii. Chap. ii. Sect. 15. 
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1 As that of their {gh br e at the Hague. I doubt if we ſhall find another Example of the Kind. That which M. Hm 
alledges of the xo:yod\ixivy of the Prianſiuns and Hieropotamians (or rather Hierapytnians) is nothing to the Purpoſe. Baron Span 

in his 0:6. Reman. Exercit. ii. Chap. xvi. makes mention of ſeveral other Aſſemblies of confederated Nations, but they either n 
eonſtantly aſſemble, or theii Meetings were 1x'd to no certain Place. | tht 


he, tho' himſelf of a contrary Opinion, 
hall be bound abſolutely to follow whe they 
determine; which we cannot conccive, unleſs, at 
the ſame time, we ſuppoſe the latter to hold a 
Command or Authority over the former. Be- 
ſides, in an Aſſembly of Confederates, there 
ſcems to be no Occaſion for this Right of the 
Majority; inaſmuch as they are ſeldom compo- 
ſed of any conſiderable Number of States, and 
are chiefly united by the Proſpect of general 
Advantage, which *tis preſumed none in their 
Wits will obſtinately oppoſe, Yet if any, thro” 
a malicious and unreaſonable Perverſeneſs, ſhall 
refuſe to join the wholeſome Counſels of the reſt, 
and by this means ſhall endeavour to betray the 
common Safety, or Intereſt ; it will then be law- 
ful to apply the ſame Methods of Redreſs, as 
they who live in a Condition of natural 1 
are allow'd to uſe againſt the Violaters of Fait 
and Contract. Unleſs it be judg'd the more eli- 
gible Courſe, utterly to purge the Society of ſo 
intractable a Partner. Io all which we may add, 
that it muſt frequently occaſion great Injuſtice, 
if in a confederate Syſtem the Plurality of Vetes 
were to bind the whole Body: As when the Al- 
lies are diſproportion'd in their Wealth and 
Strength, and conſequently ſome contribute 
more than others to the common Deſence. For 
tho' we may be apt to imagine, that they who 
contribute according to the Proportion of their 
Ability, do really bring equal Shares; yet it 
may happen very frequently, that one Who hath 
but ſlender Fortunes, may be more willing to ex- 
ſe them to Danger, than another who hath 
arger Poſſeſſions. I hus let us ſuppoſe, that, in 
a Confederacy, ſome one State contributes more 
to the common Security, than all taken together; 
here it would be a maniteſt * Breach of Equity, 
if this State ſhould, by the Agreement of the 
reſt, be compell'd to engage in any Action, the 
chief Burthen of which muſt lie upon its own 
Shoulders. On the other hand, if the Votes 
were to take place according to the Proportion 
of Force, or Treaſure ſupplied to the common 
Cauſe; then the more powerful State would ac- 
tually obtain a Sovercignty over all befides > So 
that we my conclude from the whole, that 
where-ever Buſineſs is decided by a lurality of 
Voices, in ſuch a Manner, as that the diſſenting 
Parties are, likewiſe, bound to ſtand to the Re- 
ſolution; there the regular Form of Syftems or 
Confederacies is deſerted, and the Members ei- 
ther break into an irregular Body, or cloſe toge- 
ther in one undivided State. 
XXI. The Diſſolution of theſe Sy/ems hap- 
pens, when ſome of the Confederates voluntarily 
quit the League, and govern their own States 
part; which they are induced to chiefly by this 
Motive, that they hope to receive more Ad- 
vantage by a Separation, than they could expect 
nder a Conjundtion, and apprehend their Allies 
o be rather a Burthen to them, than an Aſſiſt- 


Vid. Grot. Apologet. Chap. i. /ub fin. 


0 


i Chap. 1xi. 
'% rea fm. 


3 1 b Add. Diader. Sic. Lib. xv. Chap. xxviii. 
xi, xxxii. 4 Comp. Aeroph. Lib. iv, v. Rer. Grec. where he ſpeaks of the Peace with Autalcidis. 
f See, hereafter, in Book viii. Chap. ix. Sect. 6. 
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ance e. Inteſtine Wars are another Cauſe which 
muſt neceflarily break theſe Unions, unleſs, upon 
the Eſtabliſhment of the Peace, the League be 
alſo revived. If a confederate Power happen to 
be overcome in a foreign War, it is ſometimes 
a Policy of the Conqueror to cut the Knot, and 
to make each Government independent ot the 
reſt. As the , Romans did in the Cale of the 
vanquiſh'd * Achaians%. We are farther to ob- 
ſerve concerning thoſe Diſſolutions; which ariſe 
from external Force, that the Enemy, by poſ- 
ſeſſing himſelf of one or two more of the uni- 
ted States, acquires no Manner of Right over 
thoſe that rcmain, nor can demand to be admit- 
ted into the Contederacy, by virtue of that 
League which engag'd the conquer'd States to 
the others. But a new Agreement muſt neceſ- 
ſarily paſs, before any ſuch new Member can be 
receiv'd into the Alliance, in the room of thoſe 
wh-m he hath ſubdued Thus we find King 
Philip, by a Decrce of the Amphy#tonians, ob- 
taining a Scat in their common Aitembly, in the 
room of the Phrceans ©. For altho' the League, 
by which the ſeveral States arc thus combin'd, 
may ſcem to be a real laſting Engagemeat f. and 
tho* a State doth not ceaſe to be the fame; upon 
the Alteration of its Government; yet the Alli- 
ance mult always be preſumed to expire, when 
any one People are brought under a foreign 
Yoak, or made the Acceſſion of another King- 
dom. Becauſe, the League being made between 
free States, conſider'd in that Capacity, when- 
ever this Condition fails, the League muſt fail 
with it: Nay, tho' we thould go 1o far as to 
ſuppoſe, that in the Terms of the League there 
was an expreſs Clauſe, that the Change of Go- 
vernment in any State ſhould not exempt it from 
the Engagement, yet the Change here ſpoken of 
muſt be preſumed to be made ina lawful manner; 
and with the Conſent of the People: And, con- 
ſequently, neither an unlawful Uſurper, nor any 
foreign Enemy, ſhall have a Place in the Con- 
grels of Allies. | | 

On the other hand, theſe Syſtems do more 
cloſely unite, and are incorporated into the 
{ame civil State, by the following Means : Ei- 
ther, if all the Confederates, by a voluntary 
Submiſſion, put themſelves under the Govern- 
ment of ſome one Perſon or Council; or if ſome 
one People, which hath the Advantage in 
Strength and Power, ſhall reduce the reſt to the 
Condition of dependent Provinces: Which uſu- 
ally happens, when weaker States allow any laſt- 
ing Preference of Prerogative to thoſe that are 
ſtronger, and engage themſelves in uncqual Al- 
liances s. Laſtly, if ſome particular Man in- 
vade the ſovereign Command, through the Fa- 
vour of the Soldiers, the Efteem of the Com- 
2 or the Strength of a prevailing Fa- 

ion. | 

XXII. To conclude; the laſt Diſpute upon 
this Head commonly is, concerning the Excel- 


Add. Liv. Lib. xxxviii. Chap. 
s Vid. Grot. Lib. i. Chap. iii. Sect. 21. Not. 10. 


* * * 


der Liberty 
g 


gaz civitates ſua jura & ſuas | 


ion. See Lib. viii. Chap. vi. f. 23. 


\ 


* The Romans had not yet ſubdued theſe People; but, under the ſpecious Name of Allies, they held them in a Depen 


* _— 


dence, which 


dei quite precarious. Let us ſee how Juſtin relates this Matter: Legatis [2 Romanis miſſis ad inſpiciendas res ſociorum & 
hariam demer dam] occult? mandata data ſunt, ut corpus Achæorum A /o/worent, 2 urbes proprii 

L obſeg wa coperentur ; & fi que urbes contumaces efſent, frangerentur, &C. Iritur 
es habeant. Lib. xxxiv. Chap. 1. 


* Unleſs, after having been conſtrain'd to ſubmit to the Conqueror by Force of Arms, they come afterwards to be delivered from this 


Juris facerent, quo facili 
Expedire omnibus, ut 


cretum Senatys recitant 


lency 


e Died. Sic. Lib. 
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lency of particular Forms of Government, and what Was preſent , tv wiſh for good Emperors but t 
which ought to be preferr'd to another: whether bear with any. FIR 
that under which the publick Welfare may with 7 

more Expedition, and more Certainty, be pro- to ſhew briefly the Reaſon why, amongſt the 
cured, or that where the Soyercign Authority is antient Erecians, ſuch Perions, as, under a * 


leſs cxpos'd to Corruption and Abuſe. Now, as ; 
to the Point of Compariſon, thus much, in the chical Power, met with fo univerſal Hatred and 


firft Place, is evident, that no Frame of civil Con- nlurc / 
ſtitution can be ſo exactly modell'd, and fo welt maintain their Authority by fuch evil Arts, as 


guarded by Laws, but that, cither through the 
Negligence or the Wickedneſs of thoſe who bear on account of which the Name of Tyrant hath 
Rule, the ſame Government which was inſtituted 


for the Security of the Subject * 
their Prejudice and Miſchicf. Ihe Reaſon of their Dominion beyond the Compaſs of a ſingle 


which is, becauſe Government was firft eftabliſh'd 
as a Defence againſt thoſe Evils, which Men vernment was, either a Democracy or an Ar. 
were capable of bringing on each other. But, at 
the ſame time, they who were to be inveſted 
with this Goverament were, likewiſc, Men, and, 


the Spurs to mutual Injury. Vitia erunt, donec extraordinary Virtue, than upon any prope» 
homines a, Whilſt there are Men in the World, there Sovereignty, or Force of Command. Beſides, 


muſt be Faults : . Wt 
ſomctimes ſuffer from their Hands the very Evils and of a ftirring and reſtleſs Lemper, was moſt 


It may not ſeem improper, on this Occaſion 


cratical or ariftocratical State, aflumed a mong; 
Cenſure: And what Motives induc'd them to 
we find deſcribed in Ariſfotle and other Authors: 

? 


been branded with an indelible Mark of Deteſ. 
s, may turn to tation, Now the Grecian States feldom ſtretch'q 


Town. And tv ſuch the moſt agreeable Go. 


ſtocracy moderately exercis'd; or laſtly, what 
Ariſtotle terms an heroical Kingdom, a princely 
Sway, founded rather upon the Authoricy gf 


conſequently not free from thoſe Vices which are Perſuaſion, and upon the general Character gf 


And therefore we cannot but the Grecian Nation, being of a haughty Spirit, 


in loye with ſuch a Conſtitution, under which 
every Man might bear a Part in the Government. 
Wherefore in a State of this Kind, he who had 
taken on himſelf a regal Authority, a thing ſo 
odious to the People, againſt their Conſent, was 


The Kings grow frantick, and the People ſmart, obliged, for his own Security, to awe the Town 
with a Caſtle or Citadel, and to place a ſtrong 


As therefore the Condition of Human Affairs Guard round his Perſon; and then this Guard 


from which they ought to protect us. Hence 
the old Remark is ſo often true, 


Drnicquid delirant reges, plectuntur Achivi b. 


will not bear an abſolute Perfection; ſo tis contro was to conſiſt of Foreigners, becauſe it had not 11 
verted between many Perſons, what Form of been ſafe to truſt his own Subjects, and becauſe 
Government ſeems to have the feweſt Imperfecti- he had not the means of bridling one Province Mm 
ons: And the Generality of Judges pronounce by another, by interchanging the Native Forces, 
in Favour of Monarchy ©, It is not our Deſign Farther, the Truth and Loyalty of the Guard oy 
to examine the particular Allegations of each was not otherwiſe to be 8 than by the 5 | 


Party. Only thus much we would obſerve, that Largeneſs of their Pay; and hence, for the ra- 
Arguments of this Kind are by no means ſo very ſing of ſufficient Funds, the Subjects were to bs 
ſtrong and concluſive, as that the Inferences, drain'd by conſtant Impoſitions. Again, it ws 
drawn from them, muſt neceſſarily fall out in all no leſs neceſſary that the Natives ſhould be dif 
Places and at all Times: And that the Actions arm'd, and render'd as weak and Little as poll 
of one or two Governors are no manner of ble; that the Heads of the Poppies ſhould be an 
Proof, that all others, of the ſame Order or Ti- of}, that all Meetings of the wealthier Subjeds 
tlc, muſt nceds follow their Example. And in ſhould be ma,” wart, and that Informers and 
our Judgment, the wiſe Speech of Marcellus in Court-Spies ſhould be maintain*d and encov- 
Tacitus d is what cycry good and uſeful Sub- rag'd. So that "twas not Injuſtice only, but 
ject onght to mcditate upon: He ſaid, * He -downright Madneſs, in theſe Tyrants, to affe 
could not but remember that happy Age, un- ſuch a Government as was to be preſery'd by eil 
© der which, he himſelf came into the World, Arts, which could not be laſting, and unde 
© and that Form of Government which had which 'twas impoſſible for them to gain the L 
© been inſtituted by their Forefathers; yet 'twas of their Subjects. And it is equally abſurd t 
© his Principle, Ulteriora mirari, præſentia ſe- inſtitute a Monarchy in a State, confin'd to! 
gui; bonos Imperatores voto expetere, qualeſcunque ſingle Town; and a Democracy in larger Tt 
tolerare : To admire what was paſt, but to follow ritories, and vaſtly extended Dominions. BY, 


a Tacit. Hi. Lib. ii. Chap. Ixxiv. b Horat. Lib. i. Ep. ii. Ver. 14. 
c Vide /fecrat. in Nicocl. Herodot. (Thalia) where the 4s" ogy Nobles debate about eſtabliſhing a Form of Government, after 
?1agi had been kill'd. Euripid. Supplicibus, ver. 405, &c. Bodin. de Rep. Lib. vi. Chap. iv. Arniſeus, Relret. Polit. Lib. ii, Chap. f 
Sect. 2. and many others. On the other hand, the Dutch Writer of the Political Balance ſeems to have omitted nothing that Mas 
Or Envy could ſuggeſt againſt Monarchy. A great Part of whoſe Arguments may be turn'd upon him, by what Mr. Hobtes obſerit 


De Cie, Chap. x. & Leviath. Chap. xix. 4 Hift. Lib. iv. Chap. viii. 
| — 


14 — 


0 30 
Demacracy, o. 


1 Soe Maximus of Tyre. Diſſert. vi. Pag. 66. Edit. Davis, where he maintains, that as Ariſtocracy is better than a 
narchy is preferable to both. See, likewiſe, Montagne, Lib. iii. Chap. ix. Pag. 711. Ed. Par. in Folio, where he ſays, © That theſe nale 
« and 2 Diſputes about the beſt Form of Government, and the moſt convenient Rules for eſtabliſhing it, are only prop® wm 
« erciſe our Learning, Sc.“ And he concluded, that in Truth, The wiſeſt Policy of each Nation, is that, by which it has a 
* ſupported itſelf.” And ies Charadttres of Mr. la Bruyere, Chap. du Souverain, ou de la Republique, at the Beginning. 1 
however, ſays in another Place, That Democracy is moſt natural and moſt equitable, Liv. i. Chap. iti. Pag. 11. But after all, no 
has better handled this Queſtion relating to the 23 of particular Forms of Govenment, than Mr. Sidney in his Diſcour/e 7 „ 
cernmẽ-nt. "Tis worth while ta ſee what he ſays from the ſixteenth Section of the ſecond Chapter, quite to the End of it; 0! mY 
one has a mind to have a general Idea of it at one View, he need only read the Nouvelles de la Republique des Lettres, Avril | * 
Pag. 444, Sc. See, alſo, the Parrhaſiana, Tom. ii. Pag. 161, Cc. and the Eſay upon popular Diſcontents, which is the 


Sir. William 'Temple's Po/thummus Works, publiſb d in 1704. 


Cuar. VI. Of the Afeflious, &c. of Sovereignty. 687 


Gnce Princes who ſtand poſleſs'd of wide and 
ſpacious Realms, have no need to make uſe of 
theſe Arts for their Support, inaſmuch as they 
may be able to poize and balance one Province 
with another; thoſe Perſons are guilty of no 
leſs Baſeneſs and Wickedncis, who ſuggeſt any 
ſuch Practices of "Tyranny to the Imitation of 
reat and potent Monarchs, than thoſe who 
make it their Endeavour to turn the Odium of 
the old Grecian Tyrants upon Monarchy in ge- 
neral. And hence, likewiſc, it is evident, that 


of our Author in this Section. 


Princes live much more ſecurely in ample Do- 
minions; becauſe there the Diſobedient and Re- 
bellious cannot ſo eaſily communicate their De- 
ſigns, unite their Strength, or touch and taint 
the Loyalty of others. Whereas, when a whole 
State is confin'd within the ſame Walls, the 
Way lics ready for a Handful of Mutincers to 
ſpread the infectious Madneſs, and to corrupt 
the whole Body of the Subjects, before the Go- 
vernment can either prevent, or apprehend the 
ſurprizing Danger *. 


a Compare the Reflections which Mr. Crawina makes in his Origines Faris Civilis, Cc. publiſh'd at Leipfich, in 1703, with theſe 


/ 


1. How the ruling Power in à State comes to be ſtyld 

4 Supreme. 

' 11, He that is inveſted with this Power is unac- 
countable : 

111. And above Human Laws. 

1v. Of the D ji ndion between real and perſonal 
Ma . 

v. That a King may be ſuperior to a whole People, 


demonſtrated. 
vi. The Arguments to the contrary refuted. 
; vii. Abſolute Government, what. 
8 


vIII. Not occurring alike in all Forms of civil 
Eſtabliſhments. 


be 
bo HEN we would enquire into the Afec- 
- [ y tions and Properties of the ſupreme Power, 


the firſt Point, which falls under Examination, 
is, how it comes to obtain that Name and 
Title. And tho chief Reaſon ſeems to be this; 
becauſe tis impoſſible, that one Man ſhould bear 
a greater Sway over another, than that the lat- 
ter ſhall be oblig'd to employ his Strength anct 
his Fortunes for the Advancement of the publick 
Good, as the ruling Party directs, and ſhall far- 
ther be obnoxious to capital Puniſhment upon 
Default. To which may be added this Conſide- 
ration, that as, ſetting aſide the Divine Sove- 
reignty, particular Men cannot enjoy a higher 
Degree of Liberty, than the Power of guiding 
| and applying, by their own Judgment, their Ac- 
tions, 

a Community or Body of Men conſiſts in their 
being able, by their own joint Diſcretion, inde- 


uh * f 9 . 
ie 


Vid. Grot. Lib. i. Chap. iii. Sect. vii. Not. 1. 


erſons, and Goods; ſo the Freedom of 


CHAP. VI. 


Of the Affections or Properties belonging to Sovereiguty. 


The CoxnTENT 5s. 


ix. Limited Governments. how occaſron'd ; 

x. Founded on what Covenants. 

xI. In what reſpect the different Parts of the Go- 
vernment may be hiinited. 

XII. Y the Power of Eſtates, and Councils. 


x111, Hobbes anuſwer'd. 

xIv. The various Ways of holding the Sovereign 
Power. 

xv. A temporary Sovereignty, whether pofſi- 
ble. | 


xvi. Of patrimonial Kingdoms 
xvII. Of Kings, aſſumed by the free AF and Grant 
of the P cople. 


ndent of the Will of any Superior *, to re- 
olve and decree ſuch Matters, as appear condu- 
cive to the general Benefit and Safety. And 
hence, likewiſe, it follows, by neceſſary Conſe- 
quence, that ſuch a Power being ſupreme, or not 
acknowledging any Superior upon Earth, the 
Acts, which procecd from it, cannot be diſan- 
null'd at the Pleaſure of any other * Mortal =. 
But that a Perſon or a State ſhould be able to 
alter the Decrces and Reſolutions of their own 
Will, is ſo far from abridging that it really en- 
hanceth their Liberty. 

II. For the ſame Le muſt the Sovercign be 
acknowledg'd unaccountable: That is, not ob- 
noxious to Human Judgment, or Human Pu- 
niſhment 3, For both theſe ſuppoſe a ſuperior 
but a Superior 'to the Supreme, in the ſame 
Order of Men, and the fame Notion of Go- 
vernment, is a Contradiction. But it will be 


V. 
er we 


lute Sovereignty, and to a limited one. 
Church of England againſt Rebellion. 


© Ever one will, is to be a King.“ Pliny the 3 ſa 
foro d to any thing whatſoever: Er tumgue principi 0 


Prapria, & aliunde non dependente judicia ; theſe are the Author's own Words ; but if this be true, then Princes whoſe Po 
Wo limited, are not Sowereigns : Since they cannot do any thing good in Law, in ſome certain Caſes, without conſul: 
. the People, or of thoſe who repreſent them: But our Author, in the tenth Section of this Chapter, plainly aſſerts the contrary. He 
bught therefore to have expreſs'd himſelf here in ſuch a Manner, as to have compriz'd more clearly what is agreeable both to an abſo- 


: Numb, 1. Our Author cites theſe Paflages. See Grotius, Lib. I. Chap. vi. Num. vi. Sect. 6. However, 
o de underſtood with this Reſtriction, as long as he does not forfeit his Right. See hereafter, Chap. viii 


— 


• 


wer is 


See Sir George Maclenzie's Jus Regium, Archbp. Lr of the Obedience of Subjects to their Princes, and the Homily of the 


Nam impunt quelibet facere id eft Rrgem efſe. C. Memmius apud Salluſt. Bell. Jugurth. Chap. xxxvi. © To do with Impunity what- 
s, That what is moſt agreeable in Sovereignty, is the not being liable to be 
Nerve) illud in principatu beati/jimum, quod nihil cogitur. Panegyr. Cap. vi. 


all that our Author here ſays, 


proper 


ing an Aſſembly of 
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von / the AﬀeAwns er Properties 


proper here to oLf..rve, that I may give an Ac- 
count two Ways, cither to a Superior, who up- 
on his Diſlike may reverſe all my Ads, and 
farther inflict a Puniſhment upon me: or elſe 
to an Fqnal, whoſe bare Approbation of my 
Proccedings I am willing to obtain ; only to Ip 
up my * fair Character with him, and to juſtify 
my Integrity and Honour. In the former Man- 
ner, ſupreme Rulers are not accountable to any 
carthly Power. But in the latter Way, Princes 
who are tender of their Reputation commonly 
endeavour to lay open their Actions and Coun- 
ſels to the View of the whole World: Which 
being done only to ſecure the Credit of their 
Reign, cannot imply the leaft Shadow of Sub- 
jection. In the ſame Manner, I may - ogy my 
Money and Fortunes at my own Pleaſure, and 
as I fee Occaſion ; and yet I am willing to keep 
Books of my Accounts, to ſatisfy my Friends, 
that I am no ill Husband. 

And then as for the other Point, the heing ob- 
noxious to Puniſhment, this cannot affect him, 
who owns no Court that can give him his Tryal, 
no judge that can pronounce or execute Sentence 
upon him. For the Courts of Juſtice in a Com 
monwealth reach no farther than the Subjects, 
and are bcholden to the Sovereign for all their 
Authority and Power. But if, as it frequently 
happens, Princes condeſcend to anſwer an Aion 
in their own Courts, in Matters of Debt, and 
the like Caſes ; this is not done, as if they ac- 
knowledg'd any ſuperior Force, that could oblige 
and compel them, but only 5 their De- 
lire of ſceing the Plaintiff's Pretenfions clearly 
made out; which, if they once appear juſt, they 
are ready to ſatisfy and diſcharge in a voluntary 
Manner. Yet we ſpeak here ot Human Puniſh- 
ment only, inflicted by a ſuperior earthly Judge. 
For the Divine Juſtice finds many Ways of 
ſhewing itſelf on thoſe high and potent Sin- 
ners, who violate the Laws of Nature, in Con- 
tempt of all carthly Tribunals, Reges in ipſos im- 


fluenced into Goodneſs by the Power of Engl 


Book VII 
perium eſt Jovis b. Princes are but the 
Heaven. As to what Hiſtory « tells 
Eg yptians, that when their Kings ha 
Governors, they denied them the uſual H- 
of Burial; this Piece of Diſreſpe& can ben 
fall under the proper Notion of Puniſhment, © 
_ ele, when a civil Power is . 
tuted Supreme, it muſt, on this ver 
ſuppoſed exempt from Human + hy 7 5 
22 more properly, above them. A; for he 
aws of GOD and Nature, to bring them s 
to the Queſtion, would be no leſs abſurd * 
impious %, Now Human Laws are nothir elle 
but the Decrees of the ſupreme — 8 
cerning Matters to be obſerved by the be 
for the publick Good of the State. Thi . 
ſuch Edicts can directly oblige the Sovercign . 
manifeſt; becauſe his very Name and Title in y 
er that no Bond or Engagement can j,. 
aid on him by any other \ ortal Hand: agg 
for a Perſon to oblige himſelf under the N otion of 
a Law-giver, or of a Supcrior, is an Inpoſfi. 
bility © =. Vet, in an indirect Manner, an þ 
Way of Reflection, the Force of his own Org;. 
nance frequently reacheth the Legiſlator, on ac. 
count of natural Equity, and publick D:corgn 
to excite and encourage Obedience in the Sub. 
ject, by acting that himſelf, which he preſcribe 
to others, as expedient for the common Inte- 
reft ; and, leſt by forbidding ſuch Practices. 33 
he is himſelf oblery'd paſſionately to purſue 9 * 
ſhould ſeem to envy others the Sweetneſs of Vice 
and engroſs it all tor his own Poſſeſſion and Pre. 
rogative. The Life of a Prince, ſays Pliny, i; 
a perpetual Cenſorſbip; by this we are turn aut 
directed in all our Proceedings, and, to ſecure ait 
Obedience, we have ever more need of his Patters, 
than of his Preſcriptions. For Fear is 4 ot ur- 
faithful Guide to Virtue. Men are mich bitter in- 


Sub jeg of 
us of the 
d been ill 


18 conſti. 


which, at firſt Sight, diſcover this Advantage in 
themſelves, above all other Methods of Inftruiian 


lertadäon, inticuled, Prizcipom Legit! us Humanis, ſed non Divinis ſolutum. 
Dime ft regro 2rauiore reghum. 


Jide Hobbes de (ide, Chap. vi. Sect. 14. 


_—_— 


Our Author i here gailty of the very ſame Error which I have taken Notice of in the firſt Note upon the foregoing Section. For neither 
does this agree with Sovereigns whoſe Power is limited; becauſe tho' they ratify the Acts which the Aſſembly of the People, or tat 
Repreſentati cs, have paſs'd relating to publick Affairs, the whole Management of which they are not willing to leave entirely t0 
them ; and tho” theſe Acts derive their Power and Authority immediately from them, yet however they cannot revoke them, or make 
any Alterations in them without the Conſent of the People. It muſt till be obſerv'd, that what our Author here ſays, only regards de 
Actions of the Sovereign, and not the Effects which the Laws that he has abrogated may have already produced with reſpect to ths 
Subjects. See Bock i. Chap. vi. SeR. 6. 

2 Vide C. Lib. ii. Chap. iv. Sect. 12. Not. 1. Gronowins in his Notes on this Place of Grotizs cavils like a true Grammariar, at de 
ſame time that he reproaches that great Man with a wretched Piece of Sophiſtry ( Sophiſtica Cawillatio). When the Pecpli, iays he, 
make & Law, Ws nt the Law it oblige them to obſerve it? Do they not make the Law above themſelwes? Whence then proceeds that 
Na of Vitus Livy (Lib. ji. Chap. i.) that, from the Time of the Expulſion of the Kings out of Rome, the Empire of Laws, mor 
powerful than that of Men, immediately began? F each particular Man can bind himſelf by a Promiſe, or by an Oath, why ſoul 
wt ankide Prple be beund by the Laws of their own making? The Law is, according to the Civilians, a general Convention of 
Citizens (Commute Reiperblice Sponſio, Digeſt. Lib. i. Tit. iii. Leg. 1, 2.) and a fort of Oath, by which they engage themſchves in 
rein Things: And this is the Reaſon 2 calls the Laos of an antient Society of Pythagoreans, Sadalitii Sacrament? (Lib. xt 
Clap. iv. Numb. 14.) But, I. Crotius had a Mind, and certainly he ought to ſpeak with a philoſophical Exactneſs, and not as Gram 
docs, to diſpute avout a figurative Expreſſion very common both in antient and modern Authors, as well as in common Diſcourk. 
trot cry ſpooking, cue caunot fay that the Law is either above the Legiſlator who made it, or even thoſe to whom it is prelcr!90 
with leſs Reaſon than that the Law itſelf impoſes on them any Obligation. The Obligation proceeds from the Authority of a WF 
rior; and every Supcrior is a Perion, and not a Thing. If we are bound to obey the Laws as Law, it is not directly becauie it ſeems 
to be, of is ev really gult, or advantageous to the Publick (otherwiſe we might diſpenſe with obſerving thoſe which only related v 
i difereat Things) but becauſe ic is pretcribed by a Superior, who has a Right to demand our Obedience in every Thing chat is 06 
contrary to the i 2ws of God or of Nature. 'i lerefore when a free People eſtabliſh Laws of their own Accord, to gern ther 
ſelves, every Member indeed promiſes to ohſerve them as long as they are in being, becauſe, with reſpect to him, they are o many U 
Hire of a Superior, or of the whole Body of the Community, to whoſe Will he has ſubmitted himſelf, But the whole Teople 
not bound by any Compact, becauſe they cannot be Superior to vicinſelves, I own, that if theſe Laws are conſiſtent with the v9 
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CAP. VI. 


% us to purſue. There is a Remark not un- 
—_ the Aiahely of Kings, which Atheneus * 
hath made from the Reports of more anticnt Hi- 
ſtories, that of the two great Monarchs in India 
and in Perſia; the former was abſolutely forbid 
to exceed the moderate Bounds of Drinking; 
and the latter allow'd his Liberty in this reſpect, 
but one Day in a Year, at a ſolemn Sacrifice and 
Feſtival. Claudian's Admonition to the young 
Emperor was wiſe and proper : 


In commune jubes ft quid, cenſeſque tenendum, 
Primus juſſa ſubi e tune obſervantior æqui 

Fit Populus, nec ferre negat, cum viderit ipſum 
Authorem parere ſibi : componitur orbis 

Regis ad exemplum; nec fic in flectere ſenſus 
Humanos edlicta valeut, ut vita regentis b. 


Would you your publick laws ſhould ſacred ſtand? 
Lead firſt the way, and act what you command, 
The crowd grow mild and tractable to ſee 

The author govern'd by his own decree. 

The world turns round, as its great maſter draws, 
And princes lives bind ſtronger than their laws ©: 


IV. For the better aſſerting and vindicating 
the juſt Pre-eminence of the ſupreme Power, 
eſpecially in monarchical Governments, it will 
be proper to take under our Cenſure that vulgar 
Diſtinction of Sovereignty into real and perſonal , 
which ſeems, in our 32 to be not only 
very abſurd, but of very pernicious Conſequence, 
if applied to thisSenſe, that there ſhall be ſuppoſed, 
at the ſame time, in the ſame Monarchy, a real 
and perſonal Sovereignty; the latter to be lodg'd in 
the King, the former in the People, as oppoſed to 


the — 7 and that in this, as in moſt other Caſes, 
A 


the d real Authority and Right ſhall have the A- 
ſcendant of the perſonal. Nothing can be more 
evident, than that ſuch a Notion contradicts it - 
ſelf, turning every Kingdom into a Monſter with 


a Lib. x. ex Otc/. 


belonging to Sovereignty. 


that they ſpew the Poſſibility of obtaining what they 


> De IV. Conſul. Honorii, ver. 296, &c. 


689 


two Heads, and expoſing it to utter Convulſion 
and Ruin. The Neceſſity of this Diſtinct ion doth 
by no means appcar trom the Reaſon commonly 
alledg'd, that the King, or the Royal Family be- 
ing extinct, the People ſo far return to their firſt 
Right and Freedom, as that they may, at their 
Pleaſure, either chooſe a newKing, or ſet up ano- 
ther Form of Government. It may as well be at- 
firmed, that we ought to ſuppole a real Power in a 
Servant, contra-diſtinct to the perſonal Power of 
his Maſter, merely becauſe it the Maſter dies 
without Heirs, the Servant is at his own Diſpo- 
ſal. Nor can any better Argument be drawn 
from the Poſition of Grotius © and others, that 
there is a twofold Subject, in which the ſupreme 
Power reſides, one common, the other proper; the 
former the whole State or Kingdom, the latter a 
ſingle Perſon, or a Council, whether conſiſtin 
of many, or of few. For the Senſe of that Ob- 
ſervation can be only this, if we ask in a general 
and confuſed Manner, Where the ſupreme Power 
is lodg'd? The Anſwer will be, In the whole 
Commonwealth : But if we propoſe the ſame Que- 
ſtion diſtinctly, and enquire, What Perſon bears 
the Sovereignty in the State? It will be anſwer'd, 
The King, or the Senate, or the People. Bur 
who will hence infer two diſtinct ſovereign Pow- 
ers, one real in the People, another perſonal in the 
Prince? This would be no leſs ridiculous, than 
to conceive two diſtinct Sights in a Man; one re- 
ſiding in a common Subject, the Perſon; the other 
in a proper Subject, the Eye. a 
V. Many have taken the Liberty to aſſert, 
that the Power of the Prince neither can, nor 
ought to be ſuperior to that of all the People. 
Ariftotle ſeems very much to countenance this 
Opinion, in the ſixteenth Chapter of his Third 
Book of Politicks . And in the fifteenth Chap- 
ter of the ſame Book, he diſcourſeth to this pur- 
pole f: A King ought indeed to be inveſted with 
Strength and Power; but in ſuch a Degree, as that 
he ball be greater indeed than ſingle Perſons : And 


than 
Liv. Lib. xxvi. Chap. xxxvi. Weuld you lay on In- 
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junction on an Inferior ? The moſt likely Means to engage his Obcdience, will be to apply yourſelf, and thoſe about yeu, to the ſame Practice. 
Plin. Lib. IV. Epi/?. xxii. towards the End, As in a Body, ſo in a Government, the moſt dangerous Diſeaſe is that which flows from the 
Head. Vide Juſtin. Lib. iii. Chap. ii. Net. 8. The old Perſian Proverbs to this Purpoſe carry much good Senſe in a very odd Dreſs : 
If a King 15 uck but an Apple in a Subjects Garden, his Servants vill root up the Tree. If a King allows his Soldiers the ſtcaling of half 
a dozen Egge, their next Exploit will be to wviflual the Camp with Hens, Roſar. Perke. Chap. i. 4 Thoſe are call'd Rights 
purely perſonal, which are only lodg'd in the Perſon who is inveſted with em; and thoſe real Rights, which indeed ſuit with a certain 
Perſon (for that is common to all Sort of Rights) but which are, alſo, in ſome manner fix d to a certain 'I'hing, which they always fol- 
low, ſo that whoſoever acquires the Thing, has from that Moment the Right, by that very Circumſtance, that he lawfully poſieſles it. 
See Gretius, Lib. i. Chap. i. SeR. 4. e Lib. i. Chap. iii. Sect. 7. f Towards the End. 


of the Society, they ought not lightly to be aboliſh'd, as long as things remain in the ſame Situation. But it is not becauſe 


the 
Laws that have been impos'd and eſtabliſh'd as ſuperior to themſelves; tis only by Virtue of the Law of Nature, which the e — 
Sovereign Legiſlator impoſes on every .* Society, as well as on every individual Perſon, to take care of their own Preſervation. 
II. The Conſequence that Gronovius draws from the Obligations, into which we enter by Promiſes or Compacts, and by an Oath, is 
evidently falſe. When I make a Promiſe to any one, he to whom I promiſe, acquires, from that Moment, a R 


i whon . ight with reſpe& to me; 
and I am actually bound by my Word till I have accompliſh'd it, or he * me of it. But who does acquire (by the Laws that a 
People eſtabliſh to govern themſelves) a Right, by Virtue of which he can demand of them not to aboliſh em? The ſame is to be ſaid 


of an Oath: For, in every valid Oath, the Divinity which we call to witneſs, acquires, if I may fay ſo, a Right to demand the Per- 
formance of what we have ſworn ; whether the Oath be reduced to a Sort of Vow, or whether tis only inſlead of an Acceſſory, as 
in the Engagements which we enter into with other — 4 See what I have ſaid in one of my new Notes, Book iv. Chap. ii. Sect. 
17. III. The Laws, properly ſpeaking, can never look'd upon as Conventions. Sce what our Author has ſaid, Book i. 
Chap. vi. Sect. 2. IV. In ſhort, Grotius, as well as our Author, is here only ſpeaking of the Civil Laws purely pofitive, and not of 
the Laws of Nature: For with reſpect to the laſt, nothing is more true than what Pliny the Younger ſays, Non «ft Princeps Super Leges, 


fed Leges no Principem, Panegyr. Trajan. 4 Ixv. Numb. i. 
In the Beginning: Where he cites the Reaſon of thoſe who are of Opinion, that Aiſalute Monarchy is contrary to Nature. For 
where the King manages as he thinks proper all the publick 


that Philoſopher calls an Unlimited and Abſolute Monarchy, a Government, 

Affairs, —. the ſame Authority, as a Father commands in his Family, and a Commonwealth governs itſelf. In the ſeventeenth 
Chapter Ariſtotle decides this Queſtion according to his Ideas; and fays, that as the Temper and Genius of every People require one 
certain Form of Government more than another, if, in a Nation proper for Monarchy, there be any Perſon or Family that ſurpaſies all 
the reſt of che Subjects in Virtue, that then it is equally juſt tad 


e reſt advantageous to the State, that that Perſon, or that Family, ſhould, 
reign with an abſolute Power. Therefore that Philoſopher does not aſſert, that no King can ever be above the People, tho' our Author 


eems here to charge him with it. The Qualifications that Ariftotlc requires in an Ab/olute Monarch are very rare; and that gave room 


to Mr. Sidney, in his Diſcourſe upon Government (Chap. iii. Sect. xxili.) to maintain, that that Philoſopher ſ {es a Man that is 
to be found in the World, to I P pher ſuppoſes a Man that is not 


nuate by that, that we ought not to truſt any one whatſoever with abſolute Power. But perhaps 
Hiſtotle never conceiv'd any Idea of a perfect Virtue, and that ouly ſuppoſing Men to be as they generally are, he dehgn'd only to ex- 
Tere clude 
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than many in Conjunfion; yet flill _ to the 
whole Body of the People. Grotius a hath under- 
taken the Controverſy with theſe Men; and the 
firſt Argument he urges againſt them 1s, that as 
each particular Man may give up himſelf in per - 
ſonal Scrvitude to another; ſo a whole People or 
Nation may trausfer on a ſingle Governor all 
their Right and Power over themſelves, with- 
out Limitation or Reſtriction *. Tho' indeed, 
in other Reſpects, it ſeems by no means fair, to 
compare the Condition of Subjects, under an 
abſolute Monarch, with that of Slaves. For as 
Claudian b well obſerves, 


Book VII. 


Slaves, ſhould give them their Fre 

ſame Condition, Beſides, it's — ro the 
ſuch a Form of Government may fair that 
the Genius of ſome particular People with 
ought the Deſire of living under an Abtg er 
Monarchy to be always judg'd a Token he 
a low and abject Spirit, tho? it hath 5 ot 
lain under this Cenſure, in the Opie 
Perſons born in Democracies ; who, on pu 
Score, will never pardon the Cappadocians f 
refuſing Liberty, when offer'd them by tet 
Roman Conquerors 3. But, on the contrary - 
any People amongſt whom there are a Nat 


of proud, inſolent, aſpiring Men, impatient f 
Fallitur egregio quiſquis ſub Principe credit Equality, a popular Liberty muſt be the * 
Servitium Nunquam Libertas gratior extat, pernicious Thing in the World; and yet th n 
Duam ſub Rege pio-——.—— fame Men very contcntedly ſubmit to a No. ( 
narchical Government. For they had -34th., h 
They groſsly err, that think a ſlaviſh chain ſerve One, and lord it over all others in ya fi 
Binds em beneath a virtuous monarch's reign, State, than live on the common Level; _ of 
When juſtice, picty, and goodneſs ſwa as Anſonius ſays b, For the ſake of commandiy cc 
The reg ul power, tis freedom to obey e. they are willing to obey. The Eaſtern Nation pc 
have been of old, and are ftill Io accuſtom th 
Grotius proceeds to reckon up ſeveral Cauſes to Monarchy, that we are told, the (yy; or 
and Occaſions which may induce a People to could not form any Notion of the State, ( ma 
renounce all their Right in this Manner, and Holland, having heard of no Government, but {ub 
yield it up into the Hands of an abſolute Lord. that by Kings i, And a Venetian Traveller k ur. tar 
Many of theſe we find put together by Tu/ly*: ports, that the King of Pega, when he was il. anc 
Men, ſays he, ſubje4 themſelves to the Power and torm'd, that the ſovercign Power at Venice un It | 
Command of another, for ſeveral Reaſuns. They lodg'd in the Senate, burſt out into a Fit i long 
are led by Kindneſs and Good-will, by extraordi- Laughter, taking it for a meer Jeſt in Pol. the! 
nary Benefits, ty ſuperior Worth and Excellency, by ticks. On the other fide, ſuch Men are ft ny | 
the Hepes of Advantage, and by the Fears of Com- only to live in a popular State, as have mo. ſure 
pul/ion;, large Promiſes of Bounty and Favour, and derate Spirits, and caſy Paſſions, and know hoy the 
laſtly, as we have ſeen it often happen in our Com- to reſt ſatisfied with the ſame humble Cond. nece 
moituealth, by downright Wages and Hire. But tion as their Neighbours. Laſtly, it often fill fame 
thoſe Caſes which Grotius chooſeth to inſiſt upon out, that free States are, by inteſtine Diviſions may 
arc, If a Pecoj le ſhould chance to lie under mani- brought into ſuch Circumſtances, as that they ſon, 
feſt Danger of Ruin from an Enemy, and have cannot be ſafe otherwiſe, than under the a conſt 
no other Means of being deliver'd, than to put ſolute Command of a ſingle Perſon ; and, s thus 
themſelves, without any Reſerve, under the Com- Lacan obſerves, that 
mand of their Protector ©: Or, if being in Di- ö the I 
ſtreſs, with violent Want, they cannot other- Cum Domino Pax iſta venit k. over! 
wiſe procure Suſtenance and Support f: If a i Ruler 
Father of a Family, having large Territories, They gain a Maſter when they gain a Pear the ol 
ſhou!d refuſe to admit any Perſon into his Lands, unleſs 
but upon Covenants of abſolute Subjection: Or VI. It may, perhaps, ſeem more to the pu- ther [ 
if a Maſter, who poſſeſſeth a vaſt Number of poſe, to examine the Reaſons of thoſe Vit, 4 
a 7d. Excd. xxi. 6. Levit. xxv. 39. Aud. Selden. De J. N. & G. ſec. Heb. Lib. vi. Chap. vii. V. Lib. xl. Tit. xii. Lib. xxxvii. I. N Y Vernor 
liberali Cauſa, & C. Lib. vii. Tze. xvi. Lib. x. D. d. t. Lib. vii. & Lib. xxxii, & D. Quib. ad Libert. proclam. non licet. Lib. A. ii E Gener: 


xiii. Lib. iv, & Lib. xxviii. Tie. iii. Lib. vi. Set. 5. D. De injuſt. Teſtam. c. Nowell, Leonis, lix. Cæſar reports of the antient Gaul tit and {ti] 
a:zaongſt them, molt of the inferior 1 1 when oppreſs d either by Debts or Taxes, or the Injuries of too powerful Neighbour, fl A 
themſelves as Vaſtals, on ſome of the Nobility, who 91, uu all thoſe Rights over them, which Maſters ordinarily bear over theit S 


De B. G. Lib. vi. Chap. xin. Not. 2. d De laudibus Stilicon. Lib. iii. ver. 113, &c. There is an excellent Saying to I 
lame purpoſe in Plilaſl rat. De Vit. Apollon. Lib. v. Chap. xi. Pag. 245 B. Ed. Morel. As ſome one Man in a Commonwealth, tre ' 5 ſupe rio 
fur palſing others in Wiſdom and Virtue, ſcems by his good Management to turn the popular Government into the Command of a fingle Pt time 4 
fo a fingle Perſon reigning Severeign in a State, if he direct all his Counſels to the Publick Good, ſeems to expreſs, in his Aufbe- 5 8 ) 

Freed:m of a prpular Government. Add. Hobbes De Cive, Chap. x. Sect. 8. d Offic. ii. Chap. vi. e Vide Li: li mand a 
vii. Chop. XXX1. ' Vide Genef. xlvii, 19. 8 Vide Strabo, Lib. xii. Pog. 273. & Juſtin. Lib. xxxviii. Chap. i. 18 But 

Saying of Euripides, in (Helen. ver. 283) and 'tis no more than what was the current Notion of the Græcians; $ hat, fit 


Ta BajCarwy Jiha mdi'ra , d. In Barbarous Kingdoms all are Slaves but One. 8 ake of 


1 Et dominari Ut paſint, ſirwire volunt, = — Idyll. xv. ver. 37, 38. i Neuhof. iz Legat. k Caſpur us WE . 0 
in Itinerar. K Lib. i. Pharſal. wer. 670. if ur ? 
1 . - Fancy 
clude thoſe enormous Vices which denominate a Tyrant. Beſides, our Author here cites another Paſſage out of Ai le, which I oa 
not at all relate to the Superiority of the People above the King, but only to the Strength and Power with which the King 15 im == * Vid. 0 
to put his Laws in Execution, and to refirain his rebellious Subjects. He cught indeed to be gree ter than every Subje#t in parti 1 ee the 
than mory in Conjuntion, but ſtill inforior to the whole Body of the Pecple. 4 reatiſe pu 

1 Tbid. Sect. 1. Grorowins here, alſo, finds Fault with that great Man; but his Cenſure is no better grounded, than that mentioned ing 12 
our fourth Note, Set. 3. He takes abundance of Pains to prove, that when a King degenerates into a Tyrant, and gorem I but for t! 


i Vide G 


Manner manifeltly tending to the Rvin of the State ; or if he violates the fundamental Laws, to which he has ſworn to conform r 
ſelf, the People may reſiſt him, and free themſelves from that unjuſt Subjection. But this is what Grotizs himſelf owns in expre!s le 
Chap. iv. Sect. -. Numb. 1, 2, 3, 4, 5. And Sect. 11, 13, 14. All that he pretends to eſtabliſh in the Place here mention d is TiwP 
N e docs not bilerg to the People always, and without Exception, ſo that they may rifijt and puniſh their Kings ©*5 oft cn aria 
2 Heir Power. So that Gronwins might have ſav'd himſelf the Trouble of refuting what his Author does not maintain. oh 


Caae, VI. 


who arc ſo fond of exalting, above Kings, that 
real Sovereiguty, of the People, * which they 
bare fram'd in their own Fancy They tell us, 
then, that all Kings arc conſtituted by the Peo- 
e, and that *tis natural the Partics, who con- 
ler tho Dignity, ſhould be ſuperior to the Par- 
ties who receive it. Now, as to this Point, it 
muſt be obſerv'd, that altho', in the conſtituting 
of all Kings, the People interpoſe their Conſent, 
et, there is a great Difference, in the Manner 
how ſuch Conſent is obtained and applied. 
Some Nations take a King upon their own tree 
and voluntary Motion: Others, under the Diſ- 
treſfs of War, or ſome other great Neceſſity, 
=ccive the ſame Kind of Government, which 
they would have been very far from deſiring, 
had they not been driven to it, by theſe Mis- 
fortunes. It is agreeable to the common Uſage 
of Speech, to ſay, that thoſe Princes only are 
conſtituted by the People, whom the People ap- 
point by their own free Act. On the other hand, 
thoſe, who cxtort the People's Conſent by Arms, 
or the like Means, are not ſaid to have been 
made by the People's Appointment, but to have 
ſubjected the People to their Command. But 
farther, then, only the Partics who conſtitute 
another, are properly ſuperior to him, when 
it is always in their Power to determine, how 
long he thall pofleſs the Dignity with which 
they have once inveſted him. Whereas, in ma- 
ny Caſes, it is, at firſt, a Matter of free Plea- 
ſure and Choice to appoint the Perſon, and yet 
the Appointment, being once made, becomes 
neceſſary and irreverſible. Others anſwer the 
| fame Argument, with this Diſtinction; a Man 
may conſtitute another, either over a third Per- 
ſon, or over himſelf. In the former Caſe, the 
conſtituting Party is ſuperior to him whom he 
thus conſtitutes, j or, 'tis ſuppoſed before-hand, 
that the third Man both was, and ſtill is, under 
the Power of him, who thus ſets a new Ruler 
over him. Whence it follows, that this new 
Ruler muſt depend on the Will and Pleaſure of 
the old: For, fince yo one can ſerve two Maſters, 
unleſs in Subordination; I cannot appoint ano« 
ther Lord over my proper Subject, without ma- 
king him accountable ro myſelf: And, conſe- 
quently, he is no more than a ſubordinate Go- 
vernor. Thus a free State, when it gives a 
General a full Command of its Soldiers, was, 
Sand ſtill is, ſuperior to him and them. But he, 
vho conſtitutes another with Authority over 
Ihimſelf, can no more be ſuppoſed to continue 
ſupcrior to him, than he can, at the ſame 
imc, and in reſpect of the ſame Perſon, com- 
mand and obey, 
W But 'tis farther urg'd, on the other Side b, 
that, ſince all Government is inſtituted for the 
anke of thoſe who obey, not of thoſe who rule; 


28 


c 


* 
1 ” 
— 


VF 


©: nd Critical Dictionary. 


> Vid. Gyor. Lib. i. Chap. iii. Sect. viii. Not. 13. 


* Vide Grot. ubi fupra, Scct. 16. 
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or, ſince the King is made ſor the People, not 
the People tor the King ; on that Seor-, the Peo- 
ple muſt be ſuperior to the Prince: in as much 
as that, for which another "Thing is ordaiu'd, 
ems more noble and excellent, chan what is 
thus framed on its Account. Here the fer- 
tion, if held in general, is falſe; for all Go- 
vernment, or Command, is not inſticuted for 
the Sake of thoſe who obey; as is clcar in the 
Authority of Maſters over their Servants. Als 
tho' the Maſter cannot, indeed, well enjoy the 
Fruits of his Sovercignty, unleſs he takes ſome 
Care of thoſe, who are thus plac'd in Subjection 
under him. Belides, the Queſtion is not, Whe- 
ther the Perſon of the Prince be of more Value 
than the whole Pcople ; as it is, in Caſe cither 
he or they were neceſſarily to periſh : But, Whe- 
ther, ſince Civil Government is ſet up for the Be- 
nefit of the Community, the Means of procu- 
ring this End ſhould be determin'd by the Judg- 
ment of thoſe, who have ſubmitted their Wills 
to the Will of the Prince; or by him, to whoſe 
Prudence and Conſcience, rhe Adminiſtration of 
Affairs hath been given in Charge? 

Some, becauſe we read of the People's cing 
puniſh'd tor their Prince's Sins, thence inter e, 
that the People had a Power to reſtrain them from 
inning, which cannot be fuppolcd, without a 
Right ſuperior to the Regal uthority 4. For 
I am not chargeable with the Guile of another 
Man's Action ©, when I contributed nothing to 
it. But, 'tis impoſſible to conceive, how the 
People can partake in the Sin of their Prince, 
at which they are heartily diſpleas'd, unleſs by 
neglecting to uſe ſome proper Method of Cor- 
rection. In anſwer to what is thus urged, we 
take it for a certain Truth, that the Sins of the 


Princes do not directly, and on their own Ac- 


count, derive any Guilt on the Subject, unleſs 
the Subjects themſelves have contributed ſome 
poſitive Aſſiſtance to them f. But they cannot 
contract a Guilt from the Omiſſion of, any Re- 
ſtraint or Puniſhment z becauſe, being inferior to 
the Prince, they had neither Power nor Obli- 
oy. to apply ſuch Means of reclaiming him. 
'or, as our Ability, ſo our Duty of hindcring 
another Man's Sins, ariſcth trom our Power over 
him, or from ſuch an Authority, as implies our 
Right of directing and controuling his Pro- 
ceedings. Therefore, what the Prince acts, be- 
tore he receives that Dignity, certainly cannot 
affect the reſt of the People; ſince Eguals have 
no Command one over the other. o more can 
the Subjects be charged with what he commits 
after his Acceſſion to the Crowa : Since 'tis 
ridiculous to ſay, that thoſe, who, during his 
private. Station, had no Command over him, 
to reſtrain him from offending, whilſt he was 
in all Points their Equal, ſhould then, at laſt, 


| ; Our Author hints at eſpecially, the famous Book, intituled, indicia contra Hrannos. See Queſtion iii. of that Book, p. 67, Ec. 
d. Francf. The Author of this Book took the Name of STEP anus Juxrus Bxvivs Clta, but who he was is, as yet, uncer- 


in. The late Mr. Bay/e has wrote an entire Diflertation upon this Subject, which the Reader may ſee at the End of his Hiſtorical 


c Vid. Gret. _——_—_— Sect. 14. 

= Sec the Vindiciæ contra Tyrannos Funii Bruti, p. 29, Cc. We ſhall here obſe 

J. reatiſe publiſh'd in 1667, by Order of Lovis XLV. and entitled, The Rights of her Mot Chriſtian Maj ey to divers Territories be— 
5g te the Crown of Spain: We find there theſe remarkable Words, God has not given Crowns to Kings for their own Sakes, 
but for the Protection and Advantage of the People they govern, who cannot want a Head, Pag. 139. 

t Eunpid. Suppl. wer. 879, 880. 


rve, that the Principle itſelf is acknowledg'd, in a 


The State which ſuffers in its Fame 
For a bad Prince, itſelf is Innocent. 
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obtain ſuch a Command, when they gave up 
themſclves to his Direction and Sway. Nor 
doth that A& or Covenant, by which Subjects 
inveſt a Prince with abſolute Power, by any means 
make them Partakers of his Sins. For by ſuch 
a Covenant the People do not indulge an Im- 
punity to the King, but only leave him in Pol- 
{cſſion of that, which he before cnjoy'd, by 
Virtue of his natural Liberty: Since he could 
not exerciſe the ſupreme Authority, were he not 
exempt from Human Puniſhment =. 

What ſome urge, that, as he, who hath given 
himſelf up for a Slave, ſtill keeps a Right of re- 
covering himſelf from that State; ſo a People, 
who have ſubmitted to the Yoak of Monarchy, 
retain an equal Right of re- aſſuming their Free- 
dom: This no Man in his Wits will allow tor 
Truth, unleſs it be added, as a neceſſary Condi- 
tion, that ſuch a Return to Liberty be made, 
with the Conſent of the Maſter, or the Prince, 
by their voluntary receding from that juſt Right 
and Authority, which they had before obtain'd 
over the Scrvant, or over the Subject b. Beſides, 
*tis a groundleſs Aſſertion, to ſay, that a People, 
to whoſe Temper and Diſpoſition an abſolute Mo- 
narchy was once agreeable, when they have, in 
Couric of Time, worn off their ſervile Genius, 
may re-cſtabliſh themſclves in a free Common - 
wealth. For, if ſuch a Caſe ſhould happen, it 
will be incumbent on the Prince, ſo far as Pru- 
dence permits, to humour this Change of Incli- 
nation in the Subject, by ſoftening the Rigour, 
and varying the * of his Reign. No leſs 
ridiculous is it to infer, that, becauſe a Maſter 
or Proprictor, who abuſcth his own Poſſeſſions, 
may be puniſhed, or deprived of his Goods 
therefore, a Prince too, who makes ill Uſe of his 
Power, may be corrected, and reduced to Rea. 
ſon. For that which makes ſuch a Proceeding 
lawful, in the former Caſe, is the Prince's ſupe- 
rior Right over the Goods of the Subjects, which 
tis the Intereſt of the whole Community to pre- 
ſerve from being thrown away to no Purpoſe. 
But, who will pretend, that the People have a 
kind of Prerogative, or a more eminent Right 
over the Rights of their King or, that they arc 
Maſters to their own Maſter : | 

As for the Sayings of ſome Princes, produced 
in Favour of the oppoſite Opinion, it cannot 
be denied, but that many ſuch fine Speeches 
have been uſed out of a Principle of Oſtenta- 
tion. But they will all fall wi this general 
Anſwer, that a Prince ought, indeed, to direct 
every thing to the Good and Safety of his Peo- 
ple: But the People are not, thereupon, inveſt- 
cd with a Power of puniſhing him, as often as 
they ſhall judge, that he applies wrong Means 
towards the obtaining of that End. Alike 
ſenſcleſs and trifling it is to argue, that, in as 
much as the People have not a Right of de- 
{troying themſelves, or of practiſing any grievous 
Cruelty on their own Body, theretore they can 


The Argument urged from 2 Sam. xxiv. is ſufficiently anſwer'd by Crotius, in the Place above quoted. But, as! 
ſerves, this does not hinder the Argument in queſtion from being falſe ; becauſe the Prince is there regarded, as depriv do 
which made it unlawful to reſiſt. Sce a remarkable Paſſage in Martinius Hiſtory of China (Lib. iii. Chap. 1.) 


c Chap. viii. 
e Plutarch. ad Princip. Indact. p. 789. And ſo in Sephocles, Antigon. p. 234 


Kings have large Privileges; and, in chief, 
The Power to act or ſpeak whate' er they pleaſe. 


Chapter, ver. 17. 
b id. Xenophon. Cyrop. Lib. iii. princip. 
&c. & Prælect. x. f. 13, 10, 22, 23. 
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ſuls, and other Magiſtrates, ſaid to be placeq 


Book VII 


transfer no ſuch Right on the King. For 
ever maintain'd, that Princes had a Right ) 75 
ſtroying their People? We ſhall, hereafter de. 
it appear, that abſolute Government is * 
Means ſo formidable a Thing, as theſe Me. 90 
willing to fancy: And, how far a People are 
8 in caſe the Prince manifeſtly ſecks ror 
uin, will be, likewiſe, conſider'd in its pr — 
Place e. When we are told of the clus * 


over the People, and yet frequently reſorae 

the People's Cee — — cle 
legations are vain and idle, the Inſtanceg dos 
coming up to the Queſtion . 

Laſtly, As to what is objected from Sci 
ture Hiſtory, that the Fews threw off the you 
of the ftrange Nations, when they ſeem'd to hy 
been ſufficiently chaſtiſed for their Rebellion ,, 
gainſt GOD; we thus reply, that either the 
{til continued in a State of War with tha 
Nations, never engaging their Faith, or ſub- 
mitting as true Subjects; and ſo they had 
Right of treating their 2 as Eben 
Or elſe, they acted in theſe extraordinary Pro. 
ccedings by expreſs Command from Heaven: 
which, if it ſeem to intrench on the comma; 
Meaſures of Right, is no Precedent for the Imi. 
tation of others d. 

VII. To proceed, nothing is more apparent, 
than that in ſome States the ruling Power leſpe⸗ 
cially, if monarchical) is tree in its Proceedings; 
in others, it is reſtrain'd to a particular Manner 
of acting: Which Difference gave Occaſion to 
the Diſtinction of Sovercignty into abſolute and 
limited. And here we think ourſelves obliged, in 
the firſt Place, to explain, with what Accuruy 
we can, the proper Signification of this Term. 
ſolute ; which bears a hateful Sound in the Ears d 
Perſons born under tree Governments. Indeed, the 
Word, if falſly applied and underſtood, may en. 
courage ill Princes to grieve and opprels the dats 
and to commit the worſt of Diſorders. Eipe- 
cially, ſince there will be ſeldom wanting a Ife 
of Flatterers to ſecond the Motion, and under 
this fair Pretence to feed and inflame the Ambi 
tion, and other Vices of their Maſter. © I 
© abſolute, will they ſay, therefore your Plealur 
is your Law: Therefore waſte your Subjeds 
© and your Neighbours with unneceſſary Wat v 
© procurc yourſelf the Name of a great Comma 
er: Therefore, take the Liberty of treating uit 
Inſolence and Abuſe whomſoever you think it: 
© Therefore, drain your People with Rapincsa 
* Exactions, to ſupply your Luxury, or ut 
«© Pride.” A high Strain of this paraſiticalRietons 
was that which Anaxarchus uſed to Alexanderywit 
under Diſcontent for his Murther of CH 
told him, © That Juſtice was therefore feignd 
© by the Poets to fit on the ſame Throne it 
Gods, or to ſtand behind Fupiter's Chair un 
Men might apprehend and acknowledge w 
< ever a King acts to be good and right * 


| lettlec 
© Writte 


as Mr. L. Clin: 
f that Ny 
applicable to tue la 
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For thoſe Conſuls and Magiſtrates were not Severeigns, but the meer Miniſters of the People. 
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there are Authors, who, upon profeſs'd 

3 maintain the abſolute Right of Kings, 

by ſuch Arguments and Reaſons, as if es mea- 

ſured it only by a general 1 and a Li- 

cence to oppreſs and ſpoil the People. The true 

state of the Point then is this: As we cannot 
conceive, in ſingle Perſons, a higher and more 
abſolute ne xr + than that they thall determine 
and diſpoſe of their Goods and Actions, not 
by the Will of another, but by their own Judg- 
ment and Plcaſure, yet ſtill with a full Obedience 
to the Law of Nature; and as this Liberty 
naturally belongs to all Perſons, who arc not ſub- 
ject to the Command of others : So, where ma- 
ny Men cleave together in an eſtabliſh'd Hate, 
there too, as in a common Subje2, muſt neceſſarily 
reſide the ſame Liberty, or the Power of chooſ- 
ing, by their own Judgment, all Means and 
Methods tending to the Preſervation of the 
whole Society. And this Liberty is attended 
with an abſolute Command, or a Right of pre- 
ſcribing thoſe Means to the particular Members, 
and of compelling them to a due Obedience 
and Conformity. Therefore, in every State, 
properly ſo call'd, there muſt always be ſuch 
an abſolute Authority, at leaſt in Habit and Power, 

ik not always in Exerciſe and AF. For tis a 

Contradiction to ſay, that ſuch a Community is 
obnoxious or ſubject to none, but purely tree 
and independent, and yet, that it hath not a 
Right of adminiſtring its proper Affairs by its 
own Inclination and Judgment. And that this 
abſolute Sovercignty implies Nothing, that can 
be term'd unjuſt or intolerable, we may caſily 
apprehend, from the End of Civil Eſtabliſh- 
ments and Communities. For theſe publick 
Bodies were never inftituted, with a Deſign 
that Men ſhould throw off the Reſtraints and 
Commands of Nature, and run into all the Ex- 
travagancies of evil Luſts; but that, by the 
united Strength of a Multitude, a better Provi- 
hon might be made for the Intereſt and Secu- 
rity of each Member; and, conſequently, that 
we might be put into an eaſier and ſafer Courſe 
| of obſerving the Edicts of natural Law. 

VIII. But when we conſider the ſupreme 
Power, as it inheres in one Man, or in a Coun- 
cil, whether of all, or of a few, as in its proper 
and peculiar Subje# ; it is not every where thus 
free and abſolute, but, in ſome Places, we find 
it under the Reſtraint of certain Rules and 
Laws. Indeed, as for Democracics, the Diſtin- 
ction between abſolute and limited Sovercignty 
is not in them ſo caſily diſcoverable. For, al- 
| tho” in every ſuch free State, there muſt be ſome 
ſettled Rules, founded cither upon Cuſtom, or 
written Law, determining at what Time, and 
by what Perſons, the People ſhall be called 
together, publick Affairs propoſed, and the Re- 
ſolutions exccuted (for we can form no Notion 
Jof a Civil Community, without theſe conſtant 
Methods of procceding) yet, ſince the Council, 
m which the Sovercignty reſides, conſiſts of all 
the People, and, conlequently, every Man 1s 
© there, who obtains any Right, by ſuch Rules or 
Orders; therefore Nothing hinders, but that 
F the People thus aſſembled may, at any Time, 
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alter or repeal them . Anachar/is in Plutarch * 
laugh'd at Solon, for hoping that he ſhould be 
able to curb the Injuſtice, and the other Vices 
of his Countrymen, by written Ordinances, things 
of no more Strength than Coowebs + Solon wiſely an- 
wer'd, That Men commonly ſtand to Bargains 
and Agreements, when it is the Intereſt of nei- 
ther Party to break them: And that he would 
ſo frame and temper his Preſcriptions, as to 
make it evident to all Perſons in the State, 
that it would be much more for their Benefit 
and Advantage to obey the Laws, thai to 
tranſgreſs them. But the Event of Things 
confirm'd the Judgment of Anacharſis, rather 
than the Hopes of Solon. The moſt likely 
Means that can be thought of, for the inſu- 
ring and perpetuating theſe Decrecs, is for the 
People to bind themiclves by a ſolemn Act of 
Religion, that they will ever obſerve them: As 
was practiſcd in Rome, with regard to the Law 
prohibiting regal Government. Yet, whether 
ſuch an Oath 1s any longer obligatory, when 
none of the Perſons ſurvive, who firſt engag'd 
in it, hath been the Subject of a former En- 
quiry ©. Czſar found an caſy Piece of So— 
hiſtry to elude ſuch a publick Conſtitution, 
The Roman People had laid up a certain Sum 
in the "Treaſury, with a ſolemn Exccration of 
any one that ſhould dare to touch it, unleſs in 
Caſe of an Invaſion from the Gauls: Caeſar 
laid Hands on the Money, and ſolv'd all Scru- 
ples with this Bravado, That, by ſubduing the 
Gallick Nation, he had, at once, freed the 
Commonwealth from their Oath, and from their 
Enemy d. Herodotus informs © us, that the Athe- 
nian ur but now mentioned, made his 
People ſwear, that they would not reverſe one 
of his Ordinances within the Space of ten 
Years, Others have cendeavour'd to preſerve 
ſuch publick Rules, by decrceing a Penalty 
againſt any Perſon, who ſhould me to have 
them repeal'd; tho' the Penalty, in this Caſe, 
may as well be abrogated as the Law. "Thus, 
the Tha/tans made it Death for any Man to pro- 
poſe a League with the Athenians f And the 
Athenians themſelves denounced a Fine againſt 
him, who ſhould prefer a Bill for the Reco. 
very of the Iſland Salamis s. Charondas de- 
creed amongſt the Thurians, that whocver at- 
tempted to correct or alter the ſettled Laws, 
ſhould come into the publick . flembly with a 
Halter about his Neck b. In the fame Man- 
ner, Xencphon i reports, that by an Order of 
War, in Cyrus's Expedition, it was declared 
Capital for any Perſon to ſpeak of dividing 
the Army. 

But in Ariſtocracics and Monarchies, where 
the Perſons governing are different trom thoſe 
who are governed, and, conſequently, where the 
latter may obtain a Right, by the Pacts and 
Promiſes of the former, the Diſtinction be- 
tween abſolute and limited Sovoreignty is clearly 
diſcernible. He then, under ſuch States or 
Kingdoms, is properly abſelute, who cxcrciſeth 
the :-ublick Adminiftration by his judgment, 
not according to any ſettled Rules, or perpe- 
tual Decrecs, but as the various Conditions of 


b In Solon. p. 81. A. E © Book iv. Chap. ii. Sect. 17. 
f Polyzn. $!ratag. Lib. ii. Chap. xxxiii. s Plutarch. Solon, 
i Heee dv; Cao. Lib. vi. 
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Affairs ſeem to require: Or, in ſhort, who pro- 
cures the Safety of the Commonwealth, by ſuch 
Means as his own Prudence ſuggeſts, in ever 
Exigency of Things and "Times. And in this 
Senſe the Ferm abſolute is ſo far from implying 
any thing that looks odious and tyrannical, that 
it lays on Princes a Neceſſity of applying a 
ſtricter Care and Caution, than thoſe who pro- 
cced in all Buſineſs by conſtant Forms; if they 
would fully ſatisfy their Conſcience and their 
Duty. Dio, the Orator *, ſpeaks admirably to 
this purpoſe : A good Prince, lays he, covets no- 
thing, becauſe he thinks himſelf to poſſeſs all things: 
He abſtains from Pleaſures, becauſe he knows they 
gre all within his Reach, if he ſhould be inclined to 
make uſe of them » He is juſter than all others, be- 
cauſe he knows himfelf to be the Fountain of Juſtice 
to the whole State: He takes a Delight in Buſineſs 
and Labour, becauſe he engageth in it by his ou 
free Motion Aud he loves the Laws, becauſe he doth 
net fear them. And, in this Way of arguing, he 
proceeds truly and rationally. For, who hath need 
of greater Prudence, than one who is to ſteer and 
dire8 ſuch important Affairs ? Who of a ftrifer and 
more accurate Juſitce, than one who 1s above the 
Laws? Who of a more tender Modeſty, than one 
who hath a Licence to do all things ® And who of a 
more reſulute Courage, than one, who is, by his Of= 
free, the common Guardian and Protector ? 

IX. But ſince, in conſulting the publick Safe- 
ty, the Judgment of a ſingle Perſon may eaſily 
be deceiv'd ; and ſince all Men are not arrived 
at ſuch a Strength of Soul, as to be able to rule 
their Paſſions; under ſo vaſt and ſo tempting 
a Liberty n; many Nations have thought it the 
more ſecure and prudent Courſe, not to put 
19 unbounded a Power entirely into the Hands 
of one Man, who can neither be infallible in his 
Underſtanding, nor inflexible in his Will; but 
rather, to preſcribe to him a certain Method of 
governing: It having been firſt diſcover'd, that 
theſe fixt Rules and Forms of publick Bulineſs 
arc agreeable to the Genius of the People, and 
the Conſtitution of the State. Nor 1s this Li- 


* Ort. Ixili. de Rego © Tyrann, Pag. 588. A. B. Ed. Morell. 
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mitation of Power an Injury to th 
who owe their Crown x. ho free Cid finer 
People. For, if they thought it hard to rec - 
an Authority, which they could not exerciſe © 
their own Pleaſure, they were at Liberty to 5 = 
refuſed it. But, when they have once*accs, a 
of the Sovereignty, under theſe Conditions * 
ſolemn Oath, by which, they engage to obſe : 
the Conditions, utterly forbids them to uſe — 
Means, whether of ſecret Contrivance a; : 
open Violence, in order to ſubvert the Las - 
the Kingdom, and render themſclyes alſulu; 
Becauſe, as Pliny b obſerves, No one ouch; BY 
religiouſly to obſerve his Oath, than he hq has th 
greateſt Intereſt in not being forſworn :. : 
"Lis a very poor Argument, which ſome make 
uſe of, when they tell us, that, ſince Princes ap 
ordain'd by God, and ſince he hath commande 
them fully to diſcharge their Duty, which can. 
not be done without the Exerciſe of the toys; 
Power; therefore, we ought to ſuppoſe 


11 
God, by the ſame Act, gives them ſuch a ED 
Meaſure of Authority; of whi-i as they CUgnt 
not to ſuffer themſelves to be in the leaſt abridg'a; 
ſo the People cannot, with any Juſtice, deff +, 
make an | upon it; nor, if they 
did, could they be able to bind the Prince, F 
a Contract ſo prejudicial to his Right, and 0 
the Truſt which he received f on GOD. At tee 
ſame Rate, they ſay, a Wile might engage her 
Husband, by Covenant, to wink at her full: 
Amours: So as to aulwer che Foct's Character! 


— Dodes ſpectare lacunar, 
Dodus & ad calicem vigilanti ſtertere naſo. 


Who his taught eyes up to the cieling throws, 
And ſleeps all over but his wake ful noſe, 
e Mr. Daves 


Or the Bargain might be mutual; 
Ut faceres tu quod velles; necnon ego poſſe 
Indulgere mihi 4. | 

mul 
b Pancg. Chap. Ixv. unde 


: This is what A. Auteninus acknowledges in Herodian, Book i. Chap. viii. Ed. Oxon. Xa>emdy os pergioo , 065: 2 ma 7 
h ννννντννð,ẽ,⁹p tv] e This is a Quotation of the Author's. Plato ſaid, long before that Time, That, tho' a Prince ol : ) 
be perfectly inſtructed in the Maxims of true Politicks, yet, if he were to be accountable to none, he will not be able, Curing th F as wh 
whole Courſe of his Life, to have only in view the publick Good, and to prefer it always to his own private Advantage : The fr W red Je; 
penſity of Human Nature, which inclines to ſeek Pleaſure, and raſhly to avoid Pain, will conſtantly put him upon train pling wn | 
Foot the Laws and Intereſt of the State, to ſatisfy his immoderate Defires, and to bring at laſt, by that means, both upon hin 
and the Publick, an infinite Number of Evils. Ex» ae * To YYV@var mg n TOUT α Tiquxs, &c. de Legibus, Lib. 1x. Pag 5 
B. C. Edit. Scrran. As for the reſt, I refer the Reader to Mr. Sidney's Diſcourſe upon Government, Chap. ii. Sect. 30. where tut t 
Politician ſhews, for ſeveral, Reaſons. and by a great Number of Inſtances, how very difficult it is for a Monarchical Governmes® 
be regulated as it ought to be, when it is not hmited by ſome Laws, and I ſhall content myſelf, with only relating the {010% 
Words, taken from another Place of the ſame Author. © If the Rulers of Nations be Hai, not only the People are by W 
Means ſecured from the Miſchiefs of their Vices and Follies, but they themſelves are preſerved from the greateſt 'Temptation oy 
and the terrible Effects of the Vengeance that frequently enſues upon it. Au wnlimited Prince might juſtly be compar d 0a 
* Ship, expos'd to a violent Storm, with a vaſt Sail, and no Rudder. We have an eminent Example of this in the Bool of Ke 
A wicked Villain having fill'd the Ears of a fooliſh King, with falſe Stories of the Jews, he iſſues out a Proclamation for ther c 


* 

* ter Extirpation ; and, not long after, being inform'd of the Truth, he gave them leave, by another Proclamation, to kill bond Ln. 
« pleaſed, which they executed upon Seventy Thouſand Men. The Books of Ezra, Nehimiah, and Daniel, manifeltly _ = 1 t 
like Fluctation in all the Counſels of Nabuchodonozor, Cyrus, Darius, and Artaxerxes. If a frantick Fit come into tle w .. 701 
of a drunken Whore, Per/p:/7s muſt be burnt, and the Hand of Alexander is ready to execute her Will. If a dancing N ene © 4 ha 
Vera, the molt venerable of all Human Heads muſt be offer'd in a Diſh, for a Sacrifice to the Rage of her impure Motier. -.* ns 8 to 
Nature of Men gs fo frail, that whereſoever the Nord of a ſingle Perſon has had the Force of a Leno, the innumerable Extraragi. . , tors 
and Miſchiefs it has produced have been ſo notorious, and numerous, that all Nations, who are not ſtupid, ſlaviſh, and bu / 


| : - - s 3 - C ty op . wer 
have always abominated it, and made it their principal Care to find out Remedies againſt it, by ſo limiting and balancing the 109" Fre 


of their Government, that oe, or a Hebe, might not be able to oppreſs and deſtroy thoſe they ought to preſerve and protect - 34 75 
has always been as grateful to the beſt and wiſeſt of Princes, as neceſſary to the weakeſt and worſt. (Chap. iii. Sect. 43. Ded 2 1 
« /is was a Man of as great Parts as any in the World, and yet could not bear the Weight of Government alane, and therwon oh , 
choſe out Seventy Perſons to eaſe him of it. Power, as Theopompus, King of the Lacedemonians, ſays very well, was ee 1 
« when 'twas leis courted, and leſs hated, Book ii, Likewiſe, Mr. Ticius Obſ. in Pfr. pci. | } Str. 3 four, 
3 See, Saucy upon Government, Cop. ili. Scet. 14. 3 Juvenal. Satyr. i. wer. 55, 57 4 Juvens. dan "3 
Ver. 281, 282. Th 
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The partics ſhould be pleas'd on either ſide; 
And both may for their private needs provide. 
Mr. Davpex. 


But, as we have already prov'd * the Ori- 

in of Sovereignty to be from God, ſo we take 
+ for a certain Truth, that it was left to the 
Pleaſure and Judgment of Men to chooſe what 

articular Form of Government they thought 
moſt convenient; except where Civil Laws have 
been divinely inſtituted, by the extraordinary In- 
terpolition and Appointment of Heaven. Lwas 
a wile Saying of Melauctbon *, States and King- 
aum differ in their Frame, ſome admitting Liberty 
in one Degree, ſome in another. But God approves 
of all Forms of Government, which are agreeable to 
Nature, and to Reaſon, None will pretend, that 
when a free People are about to clect a King, 
one Candidate can plead the Divine Deſignation 
more than another : Or, that there 1s any pecu- 
liar Form of Words cftabliſh'd by GOD himſelf, 
under which the Inveſtiture of Sovercignty 
muſt neceſſarily be made. 

Nor will the famous Deſcription of a King, 
by Samuel b, do theſe Authors any Service, 
which they expound, as a general Right be- 
longing to every Monarch; whilſt others will 
have it to be a bare Account of Matter of 
Fact, what ſome Kings v²⁴] do, tho' none may 
juſtly do it. Grotius © takes the middle Way be- 
tween theſe contrary der g pee, and tells 
us, that the Prophet's Words do neither expreſs 
a Matter of Right, nor yct a bare Fa#, ſuppo- 
{ed to be wrong and injurious; but ſuch a 
Fact, as carries in it the Force or Conſequence 
| of a Right, tho' it hath not the Foundation; and 
this Force or Conſequence is, that it obligeth the 
Subject to Non-Reſiſtance: In other Words, 
that, however the Prince may in Actions violate 
his Duty, yet the People have no more Licence 
to oppoſe his Proceedings, than if he did no- 
thing but what was highly juſt and equal. And 
on this Account, he obſerves it to be, that Sa- 
| mucl foretels the People, they ſhould cry to EOD 
under theſe Oppreſſions; intimating, that the 
Things were above Human Relief or Remedy. 
In fine, he ſays, ſuch Acts as theſe, in Kings, 
may be term'd right, by the fame Way of Specch, 
Jas when the Civil Law 4 affirms the Pretor jus 
8 reddere, to do Right, even when his Sentence is 
W unjuſt, But the true Import of that Place of 
Wocripture may, perhaps, better appear, if we 
. e this plain and eaſy Method of explaining 
Wit. The Fewiſh Nation had hitherto liv'd under 
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a Democracy, but ſuch one as often bore the 
Semblance of that kind of Government, on 
which Ariſtotle beſtows the Title of Heroical. 
Their Judges, rais'd up, for the moſt Part, by 
Divine Impulſe, either deliver'd them from their 
Oppreſſors, by War, or adminifter'd Juſtice, in 
Peace: Vet, in ordinary Cafes, they had more 
Authority to perſuade, than Power to command 
And no Taxcs were allow'd them, beyond the 
ſtanding Revenucs, to increaſe their Strength, 
or to adorn their Dignity e. At length, the 
People, grown weary of this Conſtitution, de- 
ſired a King, after the Manner of other Na- 
tions; that is, one who ſhould ſhine with ex- 
ternal Pomp and Grandeur, and ſhould cither 
keep a conſtant Body of regular Forces, or, at 
leaſt, ſhould train up the Subjects to Arms, that 
they might be ready to make Head againſt any 
ſudden Invaſion f When Matters ſtood thus in 
the People's Opinion, Samuel, to put them upon 
a ſerious Deliberation, before the Thing was 
paſt Recovery, ſets out to them, in lively Co- 
lours, the Rights of ſuch a Sovereign, and the 
Inconveniencies which would attend the Govern- 
ment. You would have a King, ſays he, who 
ſhould appear with State and Magnificence : 
Why, to compaſs this End, he muſt be attend- 
ed with a numerous Train of Guards *; there- 
tore, He will take your Sons, and appoint them for 
himſelf, for his Chariots, and to be his Horſemen, 
and ſome 2 run before his Chariots. You would 
have a King who ſhould be furniſh'd with a 
ſtanding military Force: It will be neceſſary, 
therefore, for him, to appoint Captains over Thou- 
ſands, and Captains over Fiſties, out of your Sons, 
who might otherwiſe have been employed in the 
Improvement of your private Eſtates. Again, 
the Care of publick Affairs will not allow ſuch 
a King, to undertake the Culture of his own 
Lands; therefore he will take your Sons, to ear 
his Ground, and to reap his Harveſts; as, like- 
wiſe, to make his Inflruments of War, and Inftru- 
ments of his Chariots. Beſides, ſince his Court 
will be 3 and full, and ſince it will be be- 
neath the Dignity of his Wives, or Daughters, 
to govern the Kitchen, and to provide Suſte- 
nance for ſo vaſt a Houſhold; He will take your 
Daughters to be Conſectionaries, and to be Cooks, 
and to be Bakers. He will have Occaſion for a 


Multitude of Officers, to inſpe& and regulate 


the Affairs of War and Peace; and all theſe 
muſt have their fix'd Salarics to reward their 
Service; for which Purpoſe, he will take your 
Fields and your Vineyards, even the beſt of them, 
and give them to his Servants : And, for the ſame 
Lib. i. Chap. iv. Sect. z. 4 Lib. i. Tit. i. Lib. xi. D. 

Add. Got. ad Ju- 


In the Third Chapter of this Book. 
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45 Sacrifces, here mentioned, belong'd to them, Lew. vii. 20, Sc. Nir. Le Clert has, likewiſe, ſhewn, by the Sequ 
4 courle, that the Interpretation which they put upon it, is entirely conauy to the Rules of Criticiſm, as well as to the Maxims of 
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How ingenious ſoever our Author's Parzphraſe on this Place may be, it is highly probable, that Samuel docs not repreſent what 
gs have a Right to do, but only to ſet before the Fears the Misfortunes that they would be expoled to, under a regal Govern- 
. to endeavour to put them out of Conceit with it. See Mr. Sid:cy's Diſccurſe pon Government, Chap. iii. Sect. 3, 4, 5, 7. The 
We <rtors of abſolute Power depend chiefly upon the firſt Words of Samus Diſcourſe, which they thus tranſlate : This avill be the 
„ the King, Ec. But the Word d DWD. in the Original, Mi/chpeth, often ſignifies, as Mr. Le Clerc obſerves, the Manner of 
erg. the common Method whether good or bad, juſt or unjuſt. 
eme Pook of Samucl: Now the Sons of Eli were Sons of Belial, they Ancaò not the Lord. And the Pries (Miſchpath) 

"th the Perle aue, that arben any Mon offired Sacrifice, the , ieft's Servont came, while the Fleſh avas in fecthing, with a Fliſh-hook 
W Þree Tecth in his Hand: And he fruck it into the Pan, or Kettle, or Cauldron, or Per; «ll that the Flat heok brought up, the Pricft 
= Ein l, 1 Fam. Chap. 31. 12, 13, 14. Now the Prieſts had no Right to do that; for only the breaſt and the ri 


"1 will be ſufficient to give one ſingle Inſtance of it, taken from 
Cr/iom 
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696 Of the Aſfectious or Properties 


Uſe, he will require the Tenth of your Cattle. 
And, after all, if necd be, he will not ſtick 70 
take your Servants aud your Beaſts, and put them to 
his Work, In a Word, if you reſolve to have a 
King, you muſt maintain him like a King, and 
ſettle a large Revenue for his Support; and, 
ſhould you afterwards grow weary of the Bur- 
then, you cannot lay him aſide at your Pleafure; 
your Election having given him fuch a Right to 
the Crown, as may not be taken from him with- 
out his Conſent, It is plain then, on the whole, 
that this Paſſage in the Scripture-Hiftory doth, 
by no Means, patronize ill Princes, nor doth 
contain any certain Meaſure and Standard of 
regal Power, there preſcribed by GOD, in the 
Manner of a Law, fo as to be incapable of re- 
ceiving Addition or Diminution from any Hu- 
man Agreement; but, that the Prophet barely 
enumerates the Burthen and Charges of a Mo- 
narchical State, whether abſolute or limited. 


Tis certainly, therefore, left to the Judgment 


of a free People to determine, whether they 
ſhall confer the Sovercignty on a Prince, in an 
abſolute Manner, or whether they ſhall bind 
him to certain Conditions; provided theſe Con- 
ditions imply Nothing, which is either impious 
towards GOD, or deſtructive of the proper End 
of Government. For, altho' it be true, that 
Men firſt enter'd into regular Bodies and States, 
upon their own tree Choice, yet, in as much as 
they were always under the Command of the 
Law of Nature, they ought, on all Accounts, 
to inſtitute ſuch Rules ot Sovereignty, and of 
civil Obedience, as ſhould be conformable to that 
Law, and to the juſt Deſign of political Soci- 
etics. 

X. But that we may rightly apprehend what 
Promiſe or Engagement (for all have not the 
ſame Force) is required to the rendering a 
Monarchy wot abſolute (and the ſame will hold 
of an Ariſtocracy) we muſt obſerve, that a 
King, at his undertaking the chief Govern- 
ment, binds himſelf to the due Diſcharge of 
it, cither by a gencral, or by a particular Pro- 
miſe, to which is uſually added the Confirma- 
tion of an Oath. A general Promiſe may be 
made, either tacitly, or expreſsly. A King, by 
the Act of accepting the Adminiſtration, is 
ſuppoſed tacitly to engage, that he will con- 
ſcicntiouſly perform his 'T'ruſt ; altho* no expreſs 


{ſhould be made at the Coronation. 


Book VII 


Promiſe be given . But the moſt 

is to make This Promiſe in expre 3 Work 1 Way 
the Addition of an Oath, and the Sole With 
of certain Rights and Forms. And INS: ay 
more frequent, than to have the Prince's 1s 0 
deſcribed in theſe ſet Speeches, by Way of uty 
riphraſis, or an Enumeration of its 4 ho 
Parts: As, ſuppoſe, that he will be diligen 4 
watchful in promoting the publick Secy ay 
that he will protect the Good, and puniſh + ) 
Bad, that he will faithfully adminiſter Juli, 

will not oppreſs the Subject, and the like 
Now, Promiſes of this kind do not, in * 
leaſt, prejudice the Abſoluteneſs of ff You ; 
rcignty. . The King is, indeed, obliged « 
them to govern well; but they leave it tg 1 
Judgment and Pleaſure to chooſe and apply th 
Means, in order to the obtaining this End. A 
particular Promiſe, which ſpecifies the Mann: 
and Means of governing, may be divided, yas 


thing contrary to the Laws. 


« fection nor Weakneſs in the ſupreme Authority to ſubmit to kee 
„ing Good, and the Incapacity of doing Wrong, are the higheſt 


particularly to reſemble him.” (Pag. 299.) 


ronger, concerning the Engagements Sovereigns 
mits theſe may ſet to their Power. 


« the Sovereign is not ſubject to the Laws, ſince the contrary Pr 
« has often, indeed, attack'd this Truth, but good Princes have 


cording to its different Force and Effect. Fo 
ſometimes, it only binds the Conſcience of the 
Prince ; ſometimes, it makes his due Perform. t 
ance the Condition of his Subjects Obedience is 
The former is dene, when the Prince engageth, 1 
for Inſtance, that he will confine the Offices 
” ces, th 
and Places of "Truſt, to Men of ſuch Rank, or 0 
ſuch Qualifications; that he will inveſt no Per. fer 
ſon with Privileges and Immunitics, burthenſome thc 
or prejudicial to others; that he will ena 0 | th: 
new Laws, impoſe no new Taxes or Tributes | par 
employ no foreign Soldiers, and the like, Bt tro: 
then we ſuppoſe the People to demand all this the 
of the Prince, without conſtituting any certain 1 
Council, to which he ſhall be bound to appy Bou 
himſelf, in caſe the Neceſſities of the Common- firſt 
wealth require a Digreſſion from ſuch Promiſe cove 
and Engagements; which are always to be un- that 
derſtood with this tacit Expreſſion, Units th fund 
publick Safety (the ſupreme Law) command th are x 
contrary. Such a Council, we mean, as might Recc 
proceed, not precariouſly, but by its own pro- the N 
per Right, in determining theſe Affairs, and, WW Conſe 
without the Conſent of which, the Subject jects. 
ſhould not be obliged to obey the Prince's Ur. Coms 
ders, in Points of this Nature. Now, in fuch over 1 
a State as we haye been here deſcribing, the Ad- promi 
miniſtration of the Government is bounded a all Po 
confined by certain Laws ; and the Prince, wiv able t 
ſhall act otherwiſe, except in Cafes of Necelity, menta 
| . ls rec 
a Grotius on 2 Kings xi. 17. The People promis'd to take the King's Safety under their Care. So ſays Foſephus ; For, that the iy of cn 
ſhould promiſe any thing to the People, vas not the Cuſtom among the Jews: That is, by an expreſs Promiſe, and ſuch 2 Si it 
aws 1 
4 5 NE — Perfect 
r Thoſe Princes who have been the moſt jealous of their abſolute Authority, have ſometimes acknowledged, that they could do 16 2 We 
There is a remarkable Inſtance of it, which Mr. Sidney has taken Care to relate; it Ws to "En 
Treatiſe of the Rights of the Queen of France, printed in 1667, by the Command of Lewzis XIV, to juſtify that Monarch's Proven ro, Cha 
to Part of the Spaniſh Netherlands ; there are theſe very Words, That Kings have that happy Want of Power, that they can do natio pens to dr 
contrary te the Lacs of their Country. This is, certainly, the Place which the Eg//S Author had in View : © It is neither 775 Welle in k 
its own Promiſes, or obſerve its own Laws. A Neceſlity o  _ | 
egrees of all Human Perfection. God himſelf (according 107” ny Ga 
« Opinion of Phi/o the Zexv) can go no farther; and it is in this Reſpe&, that Monarchs, who are his Images upon Fo.) W : Th; 
And, in another Place, he ſays, That Cuſtom being a Law neceſſary to the ** ore ** 
« and granted by the Prince, it is certain, that both che one and the other have voluntarily renounced all Authority to change * e ee | 
it is a Stipulation, ratified by a ſeeming Contract, which, being once perfect, muſt have an immutable Effect; ſo that the 11 0. lee 
« well as every one of his Subjects, is preſum'd to have agreed to what is required by the Laws.“ Pag. 161. If what 7 Wt mak oe 
with Regard to Cuſtoms, and particularly thoſe which relate to the Succeſſion of Princes, be true; the Argument will ho 4b 1 
are under to obſerve the fundamental Laws of the State, and _ em * | 
« Let us not, then, ſay (continues the ſame Author, ff _ in the Name of L-2:5 XI Dies Nef a R 1 
ee is a Truth, evident from the Law of Nations. f © 5 . 257 
ways embraced and defended it, as the Guardian Ange pn be * | 
„% Dominions. How much better is it to ſay, with wiſe PLaro, That the perfret Happineſs of a Kingdom is, au- m—_ w] Th Pre 
« obeyed by his Subjefs, when he himſelf cbeys the Laws, and when the Lanvs are alway: juſt, and calculated. fir the Public | * * 6 
a 1 f Prag of. 
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CAP. VI. belonging to 


hath, no doubt, violated his Word and Faith. 
And yet the Subjects are not 1m ower'd to re- 
--& his Commands, or to reverſe his Proceed- 
ing upon this Pretence. For, whilſt he declares 
that the Safety of the People, or ſome extraor- 
dinary Benefit to the Publick, is the Cauſe and 
Motive of what he does, as indeed this Pre- 
ſumption always attends the 4\cts of ſovercign 
Princes, the Subjects are cut off from all farther 
Anſwer or * Plea: Inaſmuch as they have no 
Authority to take Cognizance of thoſe Matters, 
and to judge, whether the Neceſſities of the 
Commonwealth require them, or not. Whence 
tis eaſy to draw this Obſcryation, That a Peo- 
lc do not ſufficiently guard and ſecure their 
1 when they create a King only with 
a limited Sovercignty, and yet do not appoint a 
Council, without the Approbation of Which. 
thoſe Acts, excepted in the limited Grant, ſhall 
not be perform'd , Or, unleſs they oblige the 
King to hold an Aſſembly, in which thoſe ex- 
traordinary Affairs may be debated. For this 
is a much better Expedient, than if the King 
ſhould be only — in theſe Caſes, to follow 
the Opinion of a ſmaller Council: Since it might 
ſo happen, that the private Intereſt of thoſe 
few Members, who compoſed ſuch a Meeting, 
ſhould interfere with the publick Good; whence 
they might be prevail'd on, by the Motive of 
particular Advantage, to with-hold their Conſent 
from the ſalutary Propoſals and Intentions of 
the Prince. | 
| But Monarchy is brought into much narrower 
WW Bounds, and under much ſtricter Ties, if, at the 
| firſt conferring of Sovereignty, it be expreſly 
coycnanted between the People and the Prince, 
that the latter thall govern according to certain 
fundamental Laws, and in all ſuch Affairs, as 
are not left to his abſolute Diſpoſal, ſhall have 
Recourſe to a Council of the Commons, or of 
the Nobles, and determine nothing without their 


to- 

, WF Conſent : That, in caſe he do otherwiſe, the Sub- 
my jects ſhall not be obliged by any of thoſe illegal 
Ot. Commands. A People, who conſtitute a King 
ach cover them in this Manner, are ſuppoſed to have 
A-: WE promited him Obedience, not abſolutely and in 
all Points, but fo far as his Government is agree- 
who able to the original Contract, and the funda- 


mental Laws: From which whatever Acts of 
his recede are thereby void, and loſe all Force 
of engaging the Subjects to a Compliance. Nor 
can it be truly ſaid, that theſe fundamental 
Laus render the ſupreme Power lame and im- 


: perfect. For all the Acts of Government may 


y 


. 


pens to drins to Exceſs, the very 
eſſor in Marriage. 
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Sodereigaty. 697 


be exercis'd here, as well as in an abſolute King- 
dom: Only, that whereas in the latter the Prince 
proceeds by his own ſole Judgment, at leait as 
to the final Determination ot Things; in the 
former there is a Council eſtabliſh'd, which doth, 
as it were, bear him Company in the adjuſting 
of Affairs; and on the Authority of its Deci- 
ſions the Sovereignty depends; not as on the 
proper Source of Power, but as on a neceſſary 
Condition. Neither are there in ſuch a State two 
Governing Mills; ſince whatever the common 
Body acts it is by the Will of the Prince: 'The 
Limitation of the original Grant only producing 
this Effect, That, unleſs, under ſuch a Condi- 
tion, the Prince ſhall not incline his Will to 
ſome particular Deſigns, or that ſuch Acts of 
his Will ſhall have no Force or Virtue. Net- 
ther can it be pretended, that the King, in a 
Realm thus conſtituted, loſeth his ſovereign 
Power, or that the Council is ſuperior to him. 
For theſe are very faulty Conſequences, © The 
Prince cannot act in every thing according to 
his own Pleaſure ; therefore he hath not the 
ſupreme Authority : I am not obliged to obey 
him in all things; therefore I am his Supe- 
rior, or at leaſt his Equal: I can't command 
a Subject in an arbitrary Manner; and there- 
fore he muſt have his Teen of peremptorily 
commanding me who am his Prince.“ There 
is a great deal of Difference between theſe 
two Propoſitions, © I am bound to act wich this 
© Perſon's Approbation, becauſe I have engaged 
© myſelt to it by Covenant: And I am bound to 
follow this Perſon's Will and Pleaſure, becauſe, 
© by virtue of his Sovercignty, he hath a Right 
© of laying theſe Injunctions on me.” Supreme 
and abſolute are by no means one and the ſame 
Term. For the former only denies a Superior or 
an Equal in the ſame Order ; The latter farther 
imports a Power of exerciſing any kind uf Right, 
according to one's own Judgment and Inclination. 

But what ſhall we ſay, if in the original Agree- 
ment it was cxpreſly * 3 made a Condition, that, 
if the Prince acted otherwiſe, he ſhould forfeit 
his Sovercignty ? We have many Inſtances of 


Ga a & &@ & 6a: =, 


this Practice in Hiſtory. Diodorus Siculus b re- 


ports, that, amongſt the Sabeans, the King, 
though in all other reſpects unaccountable, yet 
if he fet a Foot beyond his own Palace, was to 
be ſtoned by the People. And this, he ſays, 
was ordain'd by the Advice of an antient Ora- 
cle. The People of Arragoy heretofore, when 
the King had taken an Oath to preſerve their 
Privileges, engaged their Allegiance to him in 


We ſſay expreſely, for if the Clauſe run only thus, Zr caſe the King ad otherwiſe, the Subje& ſtall not be oblived; it will not 

W'to ſuch a peremptory Condition, as the Ciwi/ians call Lex Commiſtria: Y og e mide rg arg 

is Chap. I. Srabo, Lib. xv. " 488. Edit. Genev. Cauſab. tells us of a Cuſtom much like this; that in India, if the Prince hap» 
omen have Liberty to kill him; and ſhe that doth the Feat, for her Reward, may claim his Sue- 


b Lib. iii. Chap. xlvii. Add. Agatharcid. 4 Mari Ru- 


3 
or 
17 


Puig of. Vide Grot. d. /. 
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I This Preſumptien takes Place where Things are entirely at the King's Diſpoſal: But, when the regal Power is limited by a formal 
1 expreſs Engagement, either the Promiſe ſigniſies nothing, or we mult neceſſarily acknowledge, 'That ali which is done, in this Re- 
A pect, without the manifeſt Conſent of the People, is void and of no Effet. Otherwiſe, under Pretence of ſome ſeeming Neceſiity 
; * Advantage, the Prince might always eaſily elude his Word, and uſurp that Authority, which he makes a Shew of renouncing. 
5 t makes no Alteration here, whether there be, or be not, an Aſſembly of the People, appointed to judge in extraordinary Caſes. 11 
4 8 that the People are always in a Capacity to be conſulted, either by themſelves, or ſuch as they ſhall chuſe to repreſent 
1 1 The more or leſs Facility with which this is done, no Way diminiſhes the King's Engagement. On the contrary, the Want 
E of Regulation on this Head ſuppoſes, either the Caſe would never happen, or io ſeldom, as to require no extraordinary Proviſion. 

| Vide Grot. Lib. i. Chap. ui. Sed. 16. Number 1. Where he explains this Matter, by the Example of a Fa her of a Family, who, 
e has promis'd his F am:ly any thing, even relating to its Management, he is indiſpenſably obliged to keep his Word, without cea- 
a upon that Account, to be leſs the Hend, or Sovereign, if I may fay fo, of that little Society. A Husband, likewiſe, does not 
ee any thing of his Authority over his Wife, for having promis'd her ſomething, which he cannot lawfully diſpenſe with the per- 
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Uſe, he will require the Tenth of your Cattle. 
And, after all, if need be, he will not ſtick t 
take your Servants aud your Beaſts, and put them to 
his Work, In a Word, if you reſolve to have a 
King, you muſt maintain him like a King, and 
ſettle a large Revenue for his Support; and, 
ſhould you afterwards grow weary of the Bur- 
then, * cannot lay him aſide at your Pleafure; 
your Election having given him fuch a Right to 
the Crown, as may not be taken from him with- 
out his Conſent, It is plain then, on the whole, 
that this Paſſage in the Scripture-Hiftory doth, 
by no Means, patronize ill Princes, nor doth 
contain any certain Meaſure and Standard of 
2 Power, there preſcribed by GOD, in the 

anner of a Law, ſo as to be incapable of re- 
ceiving Addition or Diminution from any Hu- 
man Agreement; but, that the Prophet barely 
enumerates the Burthen and Charges of a Mo- 


narchical State, whether abſolute or limited. 


Tis certainly, therefore, left to the Judgment 
of a free People to deternune, whether they 
ſhall confer the Sovereignty on a Prince, in an 
abſolute Manner, or whether they ſhall bind 
him to certain Conditions; provided theſe Con- 
ditions imply Nothing, which is either impious 
towards GOD, or deſtructive of the proper End 
of Government. For, altho' it be true, that 
Men firſt enter'd into regular Bodies and States, 
upon their own tree Choice, yet, in as much as 
they were always under the Command of the 
Law of Nature, they ought, on all Accounts, 
to inſtitute ſuch Rules of Sovereignty, and of 
civil Obedience, as ſhould be conformable to that 
Law, and to the juſt Deſign of political Soci- 
eties. 

X. But that we may rightly apprehend what 
Promiſe or Engagement (for all have not the 
ſame Force) is required to the rendering a 
Monarchy wot abſolute (and the ſame will hold 
of an Ariſtocracy) we muſt obſerve, that a 
King, at his undertaking the chief Govern- 
ment, binds himſelf to the due Diſcharge of 
it, either by a general, or by a particular Pro- 
miſe, to which is uſually added the Confirma- 
tion of an Oath. A general Promiſe may be 
made, either tacitly, or expreſsly. A King, by 
the Act of accepting the Adminiſtration, is 
ſuppoſed tacitly to engage, that he will con- 
ſcicntiouſly perform his Truſt; altho* no expreſs 


a Grotius on 2 Kings xi. 17. The People promis d to take the Ki ng's Safety under their Care. So ſays Foſephus ; For, that the N 
Heul promiſe any thing to the People, was not the Cuſtom among the Jews: That is, by an expreſs Promiſe, and ſuc # 


ſhould be made at the Coronation. 


——_— 


Book VII. 


Promiſe be given . But the moſt 

is to make this Promiſe in expre 1 Word Wa 
the Addition of an Oath, and the Sole With 
of certain Rights and Forms. And nothing l 
more frequent, than to have the Prince's 1 0 
deſcribed in theſe ſet Speeches, by Way of uty 
riphraſis, or an Enumeration of its 2 5 
Parts: As, ſuppoſe, that he will be diligen far 
watchful in promoting the publick Secy and 
that he will protect the Good, and puniſh the 
Bad, that he will faithfully adminiſter Juſti 
will not oppreſs the Subject, and the lk 
Now, Promiſes of this kind do not, in the 


them to govern well; but they leave itt 
Judgment and Pleaſure to chock and — ra 
Means, in order to the obtaining this End A 
particular Promiſe, which ſpecifies the Mane 
and Means of governing, may be divided. . 
cording to its different Force and Effect. For 


rt Thoſe Princes who have been the moſt jealous of their abſolute Authority, have ſometimes acknowledged, that they cou! 
thing contrary to the Laws. There is a remarkable Inſtance of it, which Mr. Sidney has taken Care to relate; it 15 in 
Treatiſe of the Rights of the Queen of France, printed in 1667, by the Command of Lewis XIV, to juſtify that Monarch's Pretenſun 
to Part of the Spaniſh Netherlands ; there are theſe very Words, That Kings have that happy Want of Power, any 
contrary te the Laaus of their Country. This is, certainly, the Place which the Exgliſb Author had in View: 
« fection nor Weakneſs in the ſupreme Authority to ſubmit to keep its own Promiſes, or obſerve its own Laws. 
ing Good, and the Incapacity of doing Wrong, are the higheſt egrees of all Human Perfection. God himſelf ( 
« Opinion of Phils the Few) can go no farther; and it is in this Reſpect, that Monarchs, who are his Images upon oy tet 
e 


« and granted by the Prince, it is certain, 


„well as every one of his Subjects, is preſum'd to have agreed 


ſometimes, it only binds the Conſcience of the 

Prince; ſometimes, it makes his due Perform. t 
ance the Condition of his Subjects Obedience is 
The former is dene, when the Prince engageth, ſl 
for Inſtance, that he will confine the Offices th 
and Places of Truſt, to Men of ſuch Rank. or ſo 
ſuch Qualifications z that he will inveſt no be. f 
ſon with Privileges and Immunitics, burthenſone thc 
or prejudicial to others; that he will ena& 90 th: 
new Laws, impoſe no new Taxes or Tributes, pai 
employ no to 9185 Soldiers, and the like. But fro 
then we ſuppoſe the People to demand all this the 
of the Prince, without conſtituting any certain E 
Council, to which he ſhall be bound to apply Bou 
himſelf, in caſe the Neceſſities of the Common» firſt 
wealth require a Digreſſion from ſuch Promiſes coyc 
and Engagements; which are always to be ut that 
derſtood with this tacit Expreſſion, Unis the fund 
publick Safety (the ſupreme Law) command the are x 
contrary. Such a Council, we mean, as might Recc 
proceed, not precariouſly, but by its own pro- the N 
per Right, in determining theſe Affairs, and, Conſe 
without the Conſent of which, the Subject jects 
ſhould not be obliged to obey the Prince's Or. Comn 
ders, in Points of this Nature. Now, in ſuch over 1 
a State as we haye been here deſcribing, the Ad- promi 
miniſtration of the Government is bounded and all Po 
confined by certain Laws; and the Prince, who able t 
ſhall act otherwiſe, except in Caſes of Necellity, I menta 
. Is rec 

of en 

can it 
aws : 
. — Perfect 
could do 16 Weg 

to ſuch a 
that they can do mt | N - 2 
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according to 


1 * 
6 ces to reſemble him.“ (Pag. 299.) And, in another Place, he ſays, That Cuſtom being a Law neceſſary to the + 0 | This! 
that both che one and the other have voluntarily renounced all Authority to change it.! : 1 E 
it is a Stipulation, ratified by a ſeeming Contract, which, being once perfect, muſt have an immutable Effect; ſo that the i” A; with, 
to what is required by the Laws.“ Pag. 161. If what 1 4 138 
with Regard to Cuſtoms, and particularly thoſe which relate to the Succeſſion of Princes, be true; the Argument will hold mie : es ng 
of the State, and 110 TW . * 
| { 


ſtronger, concerning the Engagements Sovereigns are under to obſerve the fundamental Laws : 
« Let us not, then, ſay (continues the ſame Author, ſpeaking in the Name of £2: 
—— is a Truth, evident from the Law of Nations. * od 


mits theſe may ſet to their Power. 


« the Sovereign is not ſubject to the Laws, fince the contrary Pr 


« haz often, indeed, attack'd this Truth, but good Princes have 
How much better is it to ſay, with wiſe Praro, That the perfet? Happineſs of a Kingdom is, 


« obeyed by his Subjects, when he himſelf obeys the Laaus, and when the Laws are alway: juſt, and calculated for the 


«© Dominions. 


Pag. 310. 


ways embraced and defended it, as the Guardian Ange Prindi 


when the 


Publick C 
hat 


Car. VI. belonging. to 


hath, no doubt, violated his Word and Faith. 
And yet the Subjects are not im wer' d to re- 
-& his Commands, or to reverſe his Proceed- 
ing upon this Pretence. For, whilſt he declares 
that the Safety of the People, or ſome extraor- 
dinary Benefit to the Publick, 1s the Cauſe and 
Motive of what he does, as indeed this Pre- 
ſumption always attends the Acts of ſovercign 
Princes, the Subjects are cut off from all farther 
Anſwer or * Plea: Inaſmuch as they have no 
Authority to take Cognizance of thoſe Matters, 
and to judge, whether the Neceſſities of the 
Commonwealth require them, or not. Whence 
tis eaſy to draw this Obſcrvation, That a Peo- 
le do not ſufficiently guard and ſecure their 
Liberties, when they create a King only with 
a limited Sovercignty, and yet do not TIED a 
Council, without the Approbation of which. 
thoſe Acts, excepted in the limited Grant, ſhall 
not be perform'd. Or, unleſs they oblige the 
King to hold an Aſſembly, in which thoſe ex- 
traordinary Affairs may be debated. For this 
is a much better Expedient, than if the King 
ſhould be only bound, in theſe Caſes, to follow 
the Opinion of a ſmaller Council: Since it might 
ſo happen, that the private Intereſt of thoſe 
few Members, who compoſed ſuch a Meeting, 
ſhould interfere with the publick Good; whence 
they might be prevail'd on, by the Motive of 
particular Advantage, to with-hold their Conſent 
from the ſalutary Propoſals and Intentions of 
the Prince. | 
But Monarchy is brought into much narrower 
Bounds, and under much ftrifter Ties, if, at the 
firſt conferring of Sovereignty, it be expreſly 
covcnanted between the People and the Prince, 
that the latter ſhall govern according to certain 
fundamental Laws, and in all ſuch Affairs, as 


the are not left to his abſolute Diſpoſal, ſhall have 
oh Recourſe to a Council of the Commons, or of 
_ the Nobles, and determine nothing without their 
ad, Conſent : That, in caſe he do otherwiſe, the Sub- 
oft jects ſhall not be obliged by any of thoſe illegal 
Or. Commands. A People, who conſtitute a King 
ſuch over them in this Manner, are ſuppoſed to have 
Ad. promiſed him Obedience, not abſolutely and in 


all Points, but ſo far as his Government is agrec- 
able to the original Contract, and the funda- 
mental Laws: From which whatever Acts of 
his recede are thereby void, and loſe all Force 
of engaging the Subjects to a Compliance. Nor 
ein it be truly ſaid, that theſe fundamental 
Laus render the ſupreme Power lame and im- 
perfect. For all the Acts of Government may 


Pens to drin to Exceſs, the very 
Neſſor in Marriage. 
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be exercis'd here, as well as in an abſolute King- 
dom: Only, that whereas in the latter the Prince 
proceeds by his own ſole Judgment, at leaſt as 
to the final Determination of Ihings; in the 
former there is a Council cſtablifh'd, which doth, 
as it were, bcar him Company 1n the adjuſting 
of Affairs; and on the Authority of its Deci- 
ſions the Sovereignty depends; not as on the 
proper Source of Power, but as on a neceſſary 
Condition. Neither are there in ſuch a State two 
Governing Mills; ſince whatever the common 
Body acts it is by the Will of the Prince: The 
Limitation of the original Grant only producing 
this Effect, That, unleſs, under ſuch a Condi- 
tion, the Prince ſhall not incline his Will to 
ſome particular Deſigns, or that ſuch Acts of 
his Will ſhall have no Force or Virtue. Nei- 
ther can it be pretended, that the King, in a 
Realm thus conſtituted, loſeth his ſovereign 
Power, or that the Council is ſuperior to him. 
For theſe are very faulty Conſequences, © The 
Prince cannot act in every thing according to 
his own Pleaſure ; therefore he hath not the 
ſupreme Authority : I am not obliged to obey 
him in all things ; therefore I am his Supe- 
rior, or at leaſt his Equal: I can't command 
© a Subject in an arbitrary Manner; and there- 
© fore he muſt have his Tarn of peremptorily 
© commanding me who am his Prince.“ There 
is a great deal of Difference * between theſe 
two Propofitions, © I am bound to act with this 
© Perſon's Approbation, becauſe I have engaged 
© myſelt to it by Covenant: And I am bound to 
follow this Perſon's Will and Pleaſure, becauſe, 
© by virtue of his Sovercignty, he hath a Right 
© of laying theſe Injunftions on me.“ Supreme 
and abſolute are by no means one and the ſame 
'Term. For the former only denies a Superior or 
an Equal in the fame Order: The latter farther 
imports a Power of exerciſing any kind of Right, 
according to one's own Judgment and Inclination. 

But what ſhall we ſay, if in the original Agree- 
ment it was expreſly * 3 made a Condition, that, 
if the Prince acted otherwiſe, he ſhould forfeit 
his Sovercignty ? We have many Inſtances of 
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this Practice in Hiſtory, Diodorus Siculus b re- 


ports, that, amongſt the Sabeans, the King, 
though in all other reſpects unaccountable, yet 
if he fet a Foot beyond his own Palace, was to 
be ſtoned by the People. And this, he ſays, 
was ordain'd by the Advice of an antient Ora- 
cle. The People of Arragon heretofore, when 
the King had taken an Oath to preſerve their 
Privileges, engaged their Allegiance to him in 


= * Weſay expreſely, for if the Clauſe run only thus, Zr caſe the King ad otherwiſe, the Subje# ſhall not be obliged; it will not amount 
to ſuch a peremptory Condition, as the Ci], call Lex 88 


*, Chap. I. Strabo, Lib. xv. 2 Edit. Genev. Cauſab. tells us of a Cuſtom much like this; that in India, if the Prince hap- 
omen have Liberty to kill him; and ſhe that doth the Feat, for her Reward, may claim his Sue- 


b Lib. iii. Chap. xlvii. Add. Agatharcid. d Mari Ru- 


ect, without the manifeſt Conſent of the 


ung of, 3 Vide Grot. d. /. 


—_ ä „ 


This Preſumptien takes Place where Things are entirely at the King's Diſpoſal: But, when the regal Power is limited by a formal 
Wer expreſs Engagement, either the Promiſe __ nothing, or we mult neceſſarily acknowledge, That all which is done, in this Re- 
eople, is void and of no Effect. Otherwiſe, under Pretence of ſome ſeeming Neceſlity 
Pr Advantage, the Prince might always eaſily elude his Word, and uſurp that Authority, which he makes a Shew of renouncins. 
makes no Alteration here, whether there be, or be not, an Aſſembly of the People, appointed to judge in extraordinary Caſes. ſr 
enough, that the People are always in a Capacity to be conſulted, either by themſelves, or ſuch as they ſhall chuſe to repreſent 
em. The more or leſs Facility with which this is done, no Way diminiſhes the King's Engagement. On the contrary, the Want 
df a Regulation on this Head ſuppoſes, either the Caſe would never happen, or to ſeldom, as to require no extraordinary Proviſion. 
Vide Grot. Lib. i. Chap. iii. Seck. 16. Number 1. Where he explains this Matter, by the Example of a Fa her of a Family, who, 
he has promis'd his F amily any thing, even relating to its Management, he is indiſpenſably obliged to keep his Word, without cea- 
ng, upon that Account, to be leſs the Head, or Sovereign, if I may fay fo, of that little Society. A Husband, likewiſe, does not 
Ey thing of his Authority over his Wife, for having promis'd her ſomething, which he cannot lawfully diſpenſe with the per- 
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this Form, We who have as much Power as you, 
make you our ſovereign Lord, upon Condition you 
keep inviolably our Laws and Rights, and not other- 
wiſe *. Severus, when he entered upon his Reign, 
not only ſwore that no Senator ſhould be ever put 
to Death by his Order but, likewiſe, publiſh'd a 
Decree to this Effect, That whatever Empercr 
ſpould take off” one of the Scnatorian Rank, he him- 
elf, his Children, and the Agents he made uſe of, 
with their Children, ſbould be declared Euemies of 
the Commontwealth b. Though Julius Solon, who 
by the Emperor's Command wrote this Decree, 
in a little time after loſt his Life. To come then 
to a Reſolution of the Queſtion before us, tis 
plain that no abſo/ute Prince can receive his Au- 
thority under ſuch a Clauſe or Condition as we 
have now deſcrib' d. Yet nothing ſeems to hinder 
why a limited Government, and yet a true and 
roper Monarchy, may not be conferr'd on a 
Per on under the Terms of Reſtraint. For though 
we ſhould allow, That a temporary Authority 
cannot rightly be term'd ſupreme, yet we mult 
not call that Authority temporary, which depends 
on a Conditicn in the Power of the Prince to 
erform. Nor do we, by this means, ſubject the 
Prince to the Judgment of the People, as if 
they were in a ſolemn manner to determine he- 
ther he hath broken his Engagement, or not. 
For, beſides that the Condition we ſpeak of 
uſually conſiſts of ſuch Matters as are clear and 
obvious to Senſe, and therefore not eafily hable 
to Doubt or Diſpute ; ſuch an Act of the Peo- 
ple, whereby ey take Notice of the Prince's 
iſcarriage and Forfeiture, doth not carry in it 
the Semblance of a judicial Proceeding, for the 
taking Cognizance of a Subject's Offence : But 
is no more than a bare Declaration, by which 
the one Party obſerves and proteſts, that its 
manifeſt Rights have been violated by the other 
Party; and ſuch a Declaration may be made by 
an Inferior e. 
Erotius * ſpeaks ſomewhat obſcurely, when he 
obſerves, that the Obligation, ariſing trom the 
Promi ſes of Kings, may reſtrain either the Ex- 
erciſe of the AF, or direcily the very Power. That 
an Act contrary to Promiſes of the former kind 
is Urjuſt, and yet Valid; but an Act repugnant 
to Engagements of the latter ſort, is not only 
unjuſt, but void and ineffectual, As if he had 
ſaid, * ſometimes a King promiſeth that he will 
uſe ſuch a part of his Sovereignty only in a cer- 
tain manner; ſometimes he plainly abridgeth 
himſelf of ſuch a part of his Toms Concern- 
ing which Diſtinction, we may offer theſe two 
Remarks: Firſt, that an Act committed againſt 
Promiſes of the former kind, may, likewiſe, be 
zoid For Inſtance, ſuppoſe a Prince hath en- 
gaged, that he will not levy new Taxes without 
conſulting the States of the Realm, we conceive 
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that the Levies which he ſhall make in th; 
bitrary manner arc null and unbingin when 
Secondly, that as to the latter part of the Dig 
tion, what Erotius there ſuppoſeth, cannot oP 
maim and diſmember the ſovereign Power 
XI. But, to give us a deeper Inſight into 

Nature of limited Monarchies, it will be ** 
to remark, that the Affairs which offer Fw 
ſelves in the publick Adminiſtration, are chief) 
of two kinds. Some may be ſettled ang eg J 
lated before-hand; becauſe, Whenever they ha 
pen, they have the ſame conſtant Nature, 6 
thers there are on which Judgment cannot he 
given, whether or no they are expedient to th 
publick Welfare, but at the very Time when they 
appear: Becauſe the Circumſtances which atten] 
them are not to be foreſeen. Now a People 
who have ſettled themſclves in a limited Mo. 
narchy, may provide that, in neither of thep. 
kinds of Affairs, any Prejudice ſhall ariſe to the 
Good and Safety of the Commonwealth, As to 
the former, by ordaining perpetual Laws, which 
the King ſhall be bound to obſerve : And as tg 
the latter, by appointing a Council of Peers, ot 
of Commoners, who ſhall always be conſulted on 
ſuch Emergencies. Thus a People who arc fully 
ſatisfied of the Truth of the Religion they pro- 
teſs, and, likewiſe, of the Decency of their exter- 
nal Rites, and their eccleſiaſtical Polity, mz 
oblige a Prince, when they inveſt him with the 
Government, to make no Alteration in the Ef 
blith'd Worſhip, by his own ſole Judgment an 
Authority. Again, no Man is ignorant hoy 
much the Juſtice of a Nation ſuffers, when Cauſes 
are determin'd, not according to written Lays, 
but by the bare Sentence of the Prince, and by 
what they term Equity - Since in this Way of pro- 
cceding, Paſſion, or Ignorance, muſt frequently 
get the Advantage over Reaſon 4. To avoid 
which Inconvenience, a People may engage the 
Prince whom they create, that he ſhall either 
obſerve the Laws already extant, or enact ney 
and reaſonable Statutes z and that, according to 
theſe Conſtitutions, Juſtice ſhall be given by 
certain Colleges, or ſtanding Courts; no Cauſes, 
except of very weighty Concern, or by Way d 
Appeal, being allow'd to come before the King 
Yet, as to this Point, Kings themſelves are ot- 
ten fond of inferring invidious Cauſes to the 
Deciſion of others. And this Excuſe is often 
ſerviceable, in putting off the importunate I- 
terceſſions of great Perſons on the Behalf d 
Criminals. Twas a brave Saying of the En. 
peror Andronicus Commenus , That the Sevin) 
and Authority of the Laws ought to be of more Hui 
than his private Will and Inclination ; and, la 
'twas fit the Sentence of the 8 over-rul 
the Opinion of the Prince. No leſs obvious 10 l 
to remark, how cafily Luxury or Ambition mij 


a See Hottomat. Franco-Gall. Chap. xii. The Reader may find, if he will, Examples better choſen, in M. Hertius's Elementa Pri 


Civil. Part ii. & 14. F 3. 
d Vide Tacit. Aunal. xiii. Chap. iv. & xlii. 
in diſpoſing of Achilles's Arms: 


A ſe Tantalides odium invidiamqgue removet ; 


Argeliceſgque duces mediis cenſidere caſtris 
Juliit, & arbitrium litis trajecit in omnes. 


f Nicetas Acominat. L:/. i. De Imper. Andronic. 


b Xiphilin. Epit. Dion. in Sever. 
e Ovid, Metam. (Lib. xii. ver. 626, 6c.) makes Agamemnon uſe this wiſe C 


© Comp. Bœcler. ad Grot. Lib. i. Chap. iii. Sec. 16. 


The King throws off the Odium, and denies 

To fit ſole Judge upon ſo vaſt a Prize: 

But cites a Council of the Martial Peers, 

And to the general Vote the mighty Cauſe refers. 
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2 This is not the Senſe of Grotius. See what I have ſaid upon the Place quoted, Note 3, 4 (quand? 
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away what hath been gotten by the In- 
how £2 38658 of other Men. On this Score 
therefore, leſt the Riches of the Subjects ſhould 
ſerve only for Fuel to the Vices of the Sove- 
reign, many Nations have wiſely aſſign'd their 
Kings ſuch fix'd Revenues, as they thought ſuf- 
kcicnt for his ordinary Expences on the Com- 
monwealth ; and left the raiſing of larger Sums, 
when there ſhould be Occaſion for them, to the 
Conſideration of a Council or Aſſembly: In like 
Manner, ſince ſome Princes, out of too great a 
Fondneſs for martial Glory, hazard themſelves 
and their Realms, by engaging in unneceſſary 
Wars; it was a prudent Caution in thoſe People, 
who, when they conferr'd the Sovereignty on 
their Kings, obliged them not to enter upon a 
War, at leaſt, not on the offenſive Side, with- 
out the Advice and Concurrence of a proper 
Council. We are told of the Inhabitants of the 
the Iſland Borneo , that they have ſuch a natu- 
ral Averſion to War, and to martial Princes, 
that when they find their Monarch to be of a 
fercer Diſpoſition, they oblige him to fight at 
the Head of his Army, where he may meet with 
the greateſt Danger. In theſe theretore, and in 
all Inſtances of Buſineſs, which a People find to 
be of publick Uſe and Benefit, they may pro- 
vide for their own Security, by ſettled Conſti- 
tutions and Decrees: Leſt, if they ſhould leave 
the abſolute Diſpoſal of ſuch Affairs in the Hands 
of the Prince, the common Intereſt might poſſi- 
bly ſometimes ſuffer. 

From what hath been obſerv'd on this Head, 
it appears in what Senſe we ought to explain 
that common Aſſertion of the Grecian Politici- 
ans, and others who follow them, when they 
tell us, That the Government of a State ought ra- 
ther to be committed to Laws, than to Men. For 
the only rational Interpretation of ſuch a Max- 
im muſt be this, that it is more expedient the 
Rulers of Commonwealths ſhould govern accord- 
ing to the ſtanding Preſcriptions of the Law, 
than according to their own private and uncon- 
fined Pleaſure. For otherwiſe bare Laws are no 
fitter to govern a State, than the bare Necdle 
to govern a 9 without the Aſſiſtance and 
Direct ion of * a Pilot. 

Many Examples and many Methods we find 
in Hiſtory, how the regal Power hath been li- 
mited and reſtrain'd b :. But, perhaps, no Rela. 
tion is ſo extraordinary as that which Solinus © 
gives us of the People of the Iſlands Hebrides in 
Scotland : Their King, ſays he, hath nothing of 
bis own ;, all Poſſeſſions lie in common : He is tied 
to Equity by elabliſb Laws. And, left Covetouſneſs 


ſfoould tempt him from Truth and Right, he is taught 


Juſtice by the Diſcipline of Poverty; having no d 


| Revenue, nor private Eftate, but owing his Main- 
| Tenance tothe publick Stock. He is allowed no Wife, 


but makes free with any of his Subjects Beds, as he 


Franc. Lopez de Gomara Hiſt. Ind. Occidental. Chap. xcv. 


belonging to Sovereignty. 
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thinks comvenient. And thus he hath no Hopes of a 
Family and Children, to engage and to enſuare him. 
Apolloninus Rhodius d tells us a lamentable Story 
ot the Kings of the Moftyneri, that, if at any 
time they e an unjuſt Sentence, they 
were immediately ſhut up in a Lower, and there 
ſtarv'd to Death. 

XII. But whereas, as hath been already 
ſhewn, Princes in a limited Monarchy are, for the 
moſt part, obliged, in ſuch Affairs as the People 
thought fit not to leave to their abſolute Diſpo- 
fal, to apply the mſelves to a Council, cither of 
all the Subjects in general, or of Deputies, re- 

reſenting the particular Claſſes and Orders; it 
is farther to be obſerved, that the Power of ſuch 
Councils is not in all Places alike. For there are 
Realms, where the King, being in other reſpects 
abſolute, appoints a Council or Senate, the 
Approbation of which he makes eſſential to the 
Validity of his Decrees © 3, Now a Senate of 
this kind is, as to its Authority, no more than 
a Board of Counſellors ; and when it procceds 
to take the royal Kdicts under Examination and 
Cenſure, and to reject ſuch as ſeem leſs expedi- 
ent to the Commonwealth, it does this, not by 
its own proper Right, but by a Power delegated 
from the Prince ; who makes this prudent Provi- 
ſion, that nothing may be enacted prejudicial to 
the Publick, either through his own Inadverten- 
cy, or through the Inſtigation of Flatterers. 
Plutarch f reports it as A Law of the Egyptian 
© Kings, which they conſtantly obſcrved, to 
© bind the Judges by Oath, that they ſhould 
not obey the Prince himſelf, if he deſired 
* them to paſs an unjuſt Sentence,” And, on 
the ſame Occaſion, he tells us, that Autigouus the 
Third gave Notice to the States, Ihat in caſe 
he fhould, by any Letter to them, command 
any thing contrary to the Laws, they ſhould 
not perform ſuch an Injunction, but ſhould 
take it for granted that he had forgot him- 
ſelf s. By this means too Princes oitcn get 
rid of bold Petitioners, whilſt in Appearance 
they grant the Requeſt, but, at the ſame time, 
know, that the Senate will cancel and reverſe it, 

Yet under this Conſtitution, if at any time 
the Prince poſitively inſiſts in having his Will 
take place, and doth not own the Reaſons, urged 
by the Senate, to be of Strength enough to 
prove the contrary ; the Senate cannot pro- 
ceed farther in W the Prince's Power. For 
it is not ſuppoſed, that he, in appointing ſuch a 
Council, iutendeck to give up irreyocably his 


a. & @ 


abſolute Right of governing, and, of his own 


Accord, to make his Subjects Obedience only 
conditional, when he might have claim'd it 
without any ſuch Terms of Reſtraint. The Se- 
nate therefore, in this Caſe, hath its Authority 
only by Commiſſion from the Prince, who may, 
conſequently, put a Stop to it, when he chinks 


b How the Power of the Ze yptian Kings was confined, See 


Dur. Sic. Lib. i. Chap. Ixxi. Add. Plin. Nat. Hift. Lib. vii. Chap. xxii. i= f. & Solin. ; Ixvi. Phitofiratus (Vit. Apollon. 


| Than, Lib. ili. Chap. xxxiii.) reports, that the antient Conſtitutions of the wiſe Indians permitt 
| a fingle Day at once. 


| Chop. i. f Apephtheg. Pag. 174. B. 18 


© Chap. xxxv. d 4rgonaut. Lib. iii. 
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I. xii. I. 1. C. De Petit. Bonor. /ublat. n. de Republ. Lib. iii. iv. Pag. 455. Gramond. I. Gall. Lb. v. : 4 
| Joh. Labardæ, Hf. Gall. Lib. iii. Pag. 132, 133. Ed. Pariſ. 1671. 4 ING wem.. 


; the King to ſtay amongſt them but 
© Sec what Newhof relates of the Empire of China, 22 Sin. 


h Jide Lib. 
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This is by no means the Intention of the Writers of whom our Author 12 * See Lib. i. Chap. vi. F 14. towards the End. 
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* Gretius, Book i. Chap. iii. H 16. Num. 3, is more worthy to be conſult 
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this Form, We who have as much Power as you, 
make you our ſovereign Lord, upon Condition you 
keep inviolably our Laws and Rights, and not other- 
wiſe *. Severus, when he entered upon his Reign, 
not only ſwore that no Senator ſhould be ever put 

to Death by his Order; but, likewiſe, publiſh'd a 
Decree to this Effect, That whatever Empercr 

ould take off” one of the Scnatorian Rank, he him- 
ſelf, his Children, and the Agents he made uſe of, 
with their Children, ſbould be declared Euemies of 
the Commonrwealth b. "Though Julius Solon, who 
by the Emperor's Command wrote this Decree, 
in a little time after loſt his Life. To come then 
to a Reſolution of the Queſtion before us, tis 
plain that no abſolute Prince can receive his Au- 
thority under ſuch a Clauſe or Condition as we 
have now deſcrib'd. Yet nothing ſeems to hinder 
why a limited Government, and yet a true and 

roper Monarchy, may not be conferr'd on a 
Per on under the F of Reſtraint. For though 
we ſhould allow, That a temporary Authority 
cannot rightly be term'd ſupreme, yet we mult 
not call that Authority temporary, which depends 
on a Conditicn in the Power of the Prince to 
4 nag Nor do we, by this means, ſubject the 

rince to the 3 of the People, as if 
they were in a ſolemn manner to determine he- 
ther he hath broken his Engagement, or not. 

For, beſides that the Condition we ſpeak of 
uſually conſiſts of ſuch Matters as are clear and 
obvious to Senſe, and therefore not eaſily liable 
to Doubt or Diſpute; ſuch an Act of the Peo- 
ple, whereby oy take Notice of the Prince's 

iſcarriage and Forfeiture, doth not carry in it 
the Semblance of a judicial Proceeding, for the 
taking Cognizance of a Subject's Offence : But 
is no more than a bare Declaration, by which 
the one Party obſerves and proteſts, that its 
manifeſt Rights have been violated by the other 

Party; and ſuch a Declaration may be made by 
an Interior e. 

_ Grotius * ſpeaks ſomewhat obſcurely, when he 
obſerves, that the Obligation, ariſing trom the 
Promiſes of Kings, may reſtrain either the Ex- 
erciſe of the Ad, or diredly the very Power. That 
an Act contrary to Promiſes of the former kind 
is Urjuſt, and yet Valid; but an Act repugnant 
to Engagements of the latter fort, is not only 
unjuſt, but void and ineffectual. As if he had 
ſaid, * ſometimes a King promiſeth that he will 
uſe ſuch a part of his Sovereignty only in a cer- 
tain manner; ſometimes he plainly abridgeth 
himſelf of ſuch a part of his — Concern- 
ing which Diſtinction, we may offer theſe two 
Remarks: Firſt, that an Act committed againſt 
Promiſes of the former kind, may, likewiſe, be 
void For Inſtance, ſuppoſe a Prince hath en- 
gaged, that he will not levy new Taxes without 
conſulting the States of the Realm, we conceive 
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that the Levies which he ſhall make in th; 

bitrary manner arc null and unbindin IT 
Secondly, that as to the latter part of the Di 2 
tion, what Erotius there ſuppoſeth, cannot 2 
maim and diſmember the ſovereign Power * 

XI. But, to give us a deeper Inſight into 

Nature of limited Monarchies, it will be 9.6 
to remark, that the Affairs which offer d 
ſelves in the publick Adminiſtration, are chief 
of two kinds. Some may be ſettled and reer 
lated before- hand; becauſe, Whenever they ha q 
pen, they have the ſame conſtant Nature. () 
thers there are on which Judgment cannot he 
given, whether or no they are expedient to th. 
publick Welfare, but at the very J ime when the 
appear: Becauſe the Circumſtances which attend 
them are not to be foreſeen. Now a People 
who have ſettled themſelves in a limited 5 
narchy, may provide that, in neither of the 
kinds of Affairs, any Prejudice ſhall ariſe to the 
Good and Safety of the Commonwealth, As to 
the former, by ordaining perpetual Laws, which 
the King ſhall be bound to obſerve : And as tg 
the latter, by appointing a Council of Peers, ot 
of Commoners, who ſhall always be conſulted on 
ſuch Emergencies. Thus a People who are fully 
ſatisfied of the Truth of the Religion they pro- 
teſs, and, likewiſe, of the Decency of their exter. 
nal Rites, and their eccleſiaſtical Polity, may 
oblige a Prince, when they inveſt him with the 
Government, to make no Alteration in the Ef. 
blith'd Worſhip, by his own ſole Judgment and 
Authority. Again, no Man is ignorant hoy 
much the Juſtice of a Nation ſuffers, when Cauſes 
are determin'd, not according to written Lay, 
but by the bare Sentence of the Prince, and by 
what they term Equity Since in this Way of pro- 
cceding, Paſſion, or Ignorance, muſt frequently 
get the Advantage over Reaſon 4. To avoid 
which Inconvenience, a People may engage the 
Prince whom they create, that he ſhall either 
obſerve the Laws already extant, or enact ney 
and reaſonable Statutes ; and that, according to 
theſe Conſtitutions, Juſtice ſhall be given by 
certain Colleges, or ſtanding Courts; no Cauſes, 
except of very weighty Concern, or by Way d 
Appeal, being allow'd to come before the King 
Yet, as to this Point, Kings themſelves are of- 
ten fond of inferring invidious Cauſes to ths 
Deciſion of others:. And this Excuſe is often 
ſerviceable, in putting off the importunate It 
terceſſions of great Perſons on the Bc 

Criminals. Twas a brave Saying of the Eu. 
peror Andronicus Commenus f, That the Sum 
and Authority of the Laws ought to be of more Ft 
than his private Will and Inclination ; and, ilu 
"twas fit the Sentence of the Your fro over ul 
the Opinion of the Prince. No leſs obvious 15 
to remark, how cafily Luxury or Ambition Mi 


a See Hettomar.. Franco- Gall. Chap. xii. The Reader may find, if he will, Examples better choſen, in M. Hertius's Elements Pris 


Civil. Part ii. & 14. F 3: 
4 Vide Tacit. Aunal. xiii. Chap. iv. & xlu. 
in diſpoſing of Achilles's Arms: 


A fe Tantalides cdium invidiamque removet ; 


Argeliceſque duces mediis cenſidere caſtris 
Juli, & arbitrium litis trajecit in omnes. 


f Nicetas Acominat. Lil. i. De Imper. Andronic. 


b Xiphilin. Epit. Dion. ix Sever. 
e Ovid, Metam. (Lib. xii. ver. 626, &c.) makes Agamemnon ule this wiſe C 


© Comp. Bœcler. ad Grot. Lib. i. Chap. iu. Se: 16. 


The King throws off the Odium, and denies 

To fit ſole Judge upon ſo vaſt a Prize: 

But cites a Council of the Martial Peers, 

And to the general Vote the mighty Cauſe refers. 
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1 Ut; ſupra, 


2 This is not the Senſe of Grotius. See what I haye ſaid upon the Place quoted, Note 3, 4 
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away what hath been gotten by the In- 
7 ond Sweat of other Men. On this Score 
therefore, leſt the Riches of the Subjects ſhould 
ſerve only for Fuel to the Vices of the Sove- 
reign, many Nations have wiſely aſſign'd their 
Kings ſuch fix'd Revenues, as they thought ſuf- 
kcient for his ordinary Expences on the Com- 
monwealth ; and lett the railing of larger Sums, 
when there ſhould be Occaſion for them, to the 
Conſideration of a Council or Aſſembly. In like 
Manner, ſince ſome Princes, out of too great a 
Fondneſs for martial Glory, hazard themſelves 
and their Realms, by engaging in unneceſſary 
Wars; it was a prudent Caution in thoſe People, 
who, when they conferr'd the Sovereignty on 
their Kings, obliged them not to enter upon a 
War, at leaſt, not on the offenſive Side, with- 
out the Advice and Concurrence of a proper 
Council. We are told of the Inhabitants of the 
the Iſland Borneo a, that they have ſuch a natu- 
ral Averſion to War, and to martial Princes, 
that when they find their Monarch to be of a 
fercer Diſpoſition, they oblige him to fight at 
the Head of his Army, where he may meet with 
the greateſt Danger. In theſe theretore, and in 
all Inſtances of Buſineſs, which a People find to 
be of publick Uſe and Benefit, they may pro- 
vide for their own Security, by ſettled Conſti- 
tutions and Decrecs : Leſt, if they ſhould leave 
the abſolute Diſpoſal of ſuch Affairs in the Hands 
of the Prince, the common Intereſt might poſſi- 
bly ſometimes ſuffer. 

From what hath been obſcrv'd on this Head, 
it appears in what Senſe we ought to explain 
that common Aſſertion of the Grecian Politici- 
ans, and others who tollow them, when they 
tell us, That the Government of a State ought ra- 
ther to be committed to Laws, than to Men. For 
the only rational Interpretation of ſuch a Max- 
im muſt be this, that it is more expedient the 
Rulers of Commonwealths ſhould govern accord- 
ing to the ſtanding Preſcriptions of the Law, 
than according to their own private and uncon- 
fined Pleaſure. For otherwiſe bare Laws are no 
fitter to govern a State, than the bare Needle 
to govern a * without the Aſſiſtance and 
Direct ion of * a Pilot. 

Many Examples and many Methods we find 
in Hiſtory, how the regal Power hath been li- 
mited and reſtrain'd b :. But, perhaps, no Rela- 
tion is ſo extraordinary as that which Solings © 
gives us of the People of the Iflands Hebrides in 
Scotland : Their King, ſays he, hath nothing of 
his own; all Poſſeſſions lie in common He is tied 
to Equity by eftabliſh'd Laws. And, left Covetouſneſs 
ſhould tempt him from Truth and Right, he is taught 

Juſtice by the Diſcipline of Poverty; having no fix'd 
| Kevenue, nor private Eftate, but owing his Main- 
tenance to the publick Stock. He is allowed no Wife, 
but makes free with any of his Subjects Beds, as he 


Franc. Lopez de Gomara Hiſt. Ind. Occidental. Chap. xcv. 


| 2 lingle Day at once. 
8 Chop. i. 


© Chap. xxxv. 


4 Argonaut. Lib. iii. 
f Apephthcg. Pag. 174. B. 18 
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belonging to Sovereignty. 


Dod. Sic. Lib. i. Chap. Lexi. Add. Plin. Nat. Hif. Lib. vii. Chap. xxii. i 
Thien, Lib. iti, Chap. xxxiii.) reports, that the antient Conſtitutions of the wile 
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thinks convenient. And thus he hath no Hopes of a 
Family and Children, to engage and to enſnare him. 
Apollonius Rhodius d tells us a lamentable Story 
of the Kings of the Moſlynæci, that, if at any 
time they 11 an unjuſt Sentence, they 
were immediately ſhut up in a Lower, and there 
ſtarv'd to Death. 

XII. But whereas, as hath been already 
ſhewn, Princes in a limited Monarchy arc, for the 
moſt part, obliged, in ſuch Affairs as the People 
thought fit not to leave to their abſolute Diſpo- 
fal, to apply the mſclves to a Council, cither of 
all the Subjects in general, or of Deputies, re- 

reſenting the particular Claſſes and Orders; it 
is farther to be obſerved, that the Power ot ſuch 
Councils is not in all Places alike. For there are 
Realms, where the King, being in other reſpects 
abſolute, appoints a Council or Senate, the 
Approbation of which he makes eſſential to the 
Validity of his Decrees © 3. Now a Senate of 
this kind is, as to its Authority, no more than 
a Board of Counſellors ; and when it proceeds 
to take the royal Edicts under Examination and 
Cenſure, and to reject ſuch as ſeem leſs expedi- 
ent to the Commonwealth, it docs this, not b 
its own proper Right, but by a Power delegated 
from the Prince; who makes this prudent Provi- 
ſion, that nothing may be enacted prejudicial to 
the Publick, either through his own Inadverten- 
cy, or through the Inſtigation of Flatterers. 
Plutarch f reports it as A Law of the Egyptian 
© Kings, which they conſtantly obſcrved, to 
© bind the Judges by Oath, that they ſhould 
© not obey the Prince himſelf, if he deſired 
* them to paſs an unjuſt Sentence,” And, on 
the ſame Occaſion, he tells us, that Autigouus the 
Third gave Notice to the States, "I hat in caſe 
© he fhould, by any Letter to them, command 
© any thing contrary to the Laws, they ſhould 
not perform ſuch an Injunction, but ſhould 
© take it for granted that he had forgot him- 
© ſelts. By this means too Princes oitcn get 
rid of bold Petitioners, whilſt in Appearance 
they grant the Requeſt, but, at the ſame time, 
know, that the Senate will cancel and reverſe ith, 

Yet under this Conſtitution, if at any time 
the Prince poſitively inſiſts in having his Will 
take place, and doth not own the Reaſons, urged 
by the Senate, to be of Strength enough to 
prove the contrary ; the Senate cannot pro- 
ceed farther in 11 8 the Prince's Power. For 
it is not ſuppoſed, that he, in appointing ſuch a 
Council, intendeck to give up irrevocably his 
ablolute Right of governing, and, of his own 
Accord, to make his Subjects Obedience onl 
conditional, when he might have claim'd it 
without any ſuch Terms of Reftraint. The Se- 
nate therefore, in this Caſe, hath its Authority 
only by Commiſſion from the Prince, who may, 
conſequently, put a Stop to it, when he chinks 


How the Power of the Eg yp/ian Kings was confined, See 

a. & Solin. Chap Ixvi. Phitofiratus (Vit. Apollon. 
| Indians permitted the King to ſtay amongſt them but 
* See What Neue, relates of the Empire of China, Deſcrip. Sin. 
h V, 22 Lib. 


* Sce Gret, Book i. Chap. iii. F 18. 
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: This is by no means the Intention of the Writers of whom our Author ſpeaks. 
Gretius, Book i. Chap. iii. $ 16. Num. z, is more worthy to be conſult 
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fit: Tho” indeed he ought not to do ſo, un- 
leſs on very extraordinary Occaſions. But thus 
much may be done on the People's Side; when 
one King hath, by his own free Act, conſtituted 
ſuch a Senate, they may oblige his Succeſſors (by 
an Oath, at their Admiſſion to the Government) 
not to diſſolve it. 

A Senate thus form'd, and eſpecially if it be 
left in the King's Power to ſuppreſs it, doth 
not hinder the King from being abſolute. 
For, when we apply this Denomination to a 
Prince, we do not preſume that he acts what- 
ever he plcaſcth, according as he is led by the 
Blindneſs of Luſt, or the Rafhneſs and Inad 
vertency of Paſſion ; but only that he determines, 
by his own final Judgment, all Matters be- 
longirg to the Commonwealth: Which is very 
far from being inconſiſtent with a Neceflity of 
hearing good Reaſon and ſound Advice. Hence, 
altho* the Counſel, which ſuch a Senate offers 
the Prince, doth not oblige him, by its own 
Force, or by any Authority inherent in itſelt, 
yet, it affords the Ground and Occaſion of 
an Obligation, by repreſcating to the Prince after 
what Manner he may truly diſcharge his Duty, 
in the Buſineſs at preſent under Debate *. For 
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with' two Heads, ſuch an Aſſembly 
dertake more Buſineſs than the King hath 
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accord, to inform the King of ſome 
by way of Addreſs and ' wor). Sg Matter 
But the Sovereignty may then Properly he 
term'd limited, when the O_ at firſt confiryq 
it on the Prince, under this Condition, that he. 
fore he proceeded to the Exerciſe of cena 
Acts, he ſhould conſult the Aſſembly of th 
Eſtates, and that without their Conſent his De. 
crecs ſhould be of no Force. Yet ſtill we on " 
to leave it in the King's Power, to call this 1 
ſembly, and to diſſoſve it : As, Iiteuite 4 
propoſe the Matters which are to be debated in 
it; unleſs we would give him only the Nane 
and Shadow of a King, or would thro the 
Commonwealth into an irregular Shape. Aud 
altho* it be granted, that the Eſtates aliembled 


| 
ſo a Phyſician cannot be ſaid to oblige a Pa- may, of their own accord, lay before the K; a 
tient by his own Power and Authority; yet, Conſiderations relating to the publick Safery 0 
when he ſhews him what will conduce to his yet the Decrees which they form on ſuch Head 0 
Health, the Patient is bound to follow his Pre- ſhall derive their Force from the royal Aſſent 9 
{criptions by the Law of Nature, which enjoins and Ratification. The Difference between lach b 
every one to take care of his own Health and a Body of Repreſentatives, and Counſellors pro- 11 
Safety. The ſame muſt be ſaid of the Aſſem- perly ſo call'd, is this, that although, in their v 
blies of the Eſtates in a Realm; which ſerve Applications to the Sovereign, they both act in P 
only for a larger Council of the Prince, by means the fame manner by Reaſons and dvice; yet c 
of which, the Complaints of the People, which the Sovereign may reject the Reaſons of the m 
are often neglected or ſuppreſs'd in private Coun- latter, but not of the former. Nor ougut the th 
cils, may be brought to the Prince's Ear; who Prince to think it hard, if the Eſtates do ſome. pl 
hath the Liberty of taking what Method he times deny their Concurrence to what he offer, Pr. 
pleaſeth for their Redreſs d. It is well ob- For he hath engaged himſelf by his Promiſe, to w 
icry'd by Mr, Hobbes ©, that unleſs we would rob have always an Eye and Regard to the common — 
a Add. 1 Kings xii. 7, 8. Martinius in his Hiſtory of China (Lib. v. Chap. xxxvii. Pag. 122.) relates, that the better Sort of Princ: Ki 
amongſt that People made it a Cuſtom, when they were admoniſh'd by Perſons celebrated for Wiſdom and Goodneſs, of ſhunning WI 
Vice, or of purſuing Virtue, or of any Affair relating to the publick Welfare, to receive the Advice with bended Knee. Ad. Li. me: 
11. Chap. 1. bog 204. b See Grot. Lib. i. Chap. iii. F 10. "© Leviathan, Chap. xxii. gar 
wy — the 
To this may be refer d the Example of the Engliſb Parliaments, and above all the Houſe of Commons; if we had but dener Saf 
frative Proofs from thoſe, who maintain, That the preſent Conſtitution of that Country is as ancient as their Monarchy. Ser tl mar 
late M. Rapin's Diſſertation on the Saxon Wittena-gemot, in the firſt Volume of his Erg/i/þ yay 6 ; W whc 
2 "Tis worth the while to explain that Point a little. Let us hear Mr. Sidney upon it: The Power of calling and diſſolving Far h 
« liaments, is not ſimply in Kings. They may call Parliaments, if there be Occaſion, at Times when the Law does not exact i. av 
They are placed as Centinels, and ought diligently to obſerve the Motions of the Enemy; and give Notice of his Approach: But, and 
- if the Centinel falls aſleep, negleQs his Duty, or maliciouſly endeavours to betray the City; thoſe who are concern d, may make nary 
uſe of all other Means, to know their Danger, and to preſerve themſelves. The Conſuls, or other chief Magiſtrates in Rm hind 
had certainly a Right of aſſembling and diſmiſſing the Senate: But, when Hannibal was at the Gates, or any other cmunent Dar 
ger threaten'd them with DeſtruRion ; if that 2 had been drunk, mad, or gain d by the Enemy, no wiſe Man can think or b 
that Formalities were to have been obſerved. In ſuch Caſes, every Man is a Magiſtrate; and he who beſt knows the —_ and who, 
the Means of preventing it, has the Right of calling the Senate or People to an Aſſembly. The People would, and certain y ought muſt 
to follow him, as they Fa Brutus and Valerius againſt Targuin, or Horatius and Valerius againſt the Decemwiri ; and whoever li ogy" 
do otherwiſe, might, ſor Folly, be compar'd to the Courtiers of the two laſt Kings of Spain. The firſt of theſe, by Name ny 
the Third, being indiſpos'd in cold Weather, a Stove with Coals was brought into his Chamber, and plac'd ſo near to him, that | Poſit 
was cruelly ſcorch'd. A Nobleman then preſent ſaid to one who ſtood by him, The King is burnt ; the other anſwer'd it was Me; of A 
but the Page whoſe Office it was to bring and remove the Stove was not there; and, before he could be found, his ay xr infli p 
and Face were ſo burnt, that it caus'd an Ery/ipilas of which he died. Philip the Fourth eſcap'd no better, who being — ; 
© he was a Hunting, by a violent Storm of Hail and Rain, and no Man preſuming to lend the King a Cloak, he was ſo wet, 5 . 
the Officer could be found who carried his own, that he took a Cold, which caſt him into a dangerous Fever. If Kings wy ef] 
* Conſequences of ſuch a Regularity, they may cauſe it to be obſerv'd in their own Families; but Nations looking in the firlt Y Crime 
to their own Safety, would be guilty of the moſt extreme Stupidity, if they ſhould ſuffer themſelves to be ruin d for adhering! the 1 
* ſuch Ceremonies. The Law for Annual Parliaments expreſsly declares it not to be in the King's Power, as to the Point 0 
Meeting, nor, conſequently, their Continuance : For they meet to no Purpoſe, if they = not continue to do the Work * 
they meet ; and 'tis abſurd to give them a Power of meeting, if they muſt not continue till it be done: For, as Groli⁴ ſays, . , b Le 
« finem, dat media ad finer: necefaria, the only Reaſon why Parliaments do meet, is to promote the publick Good; and they, b * De C 
« ought to meet for that End. They ought not therefore to be diſmiſs'd, till it be accompliſh'd.” Mr. Sidney's Diſcourle op | 
« vernment, Chap. iti. Sect. xxxviii." See the reſt of the Chapter. The Hiſtory of the Eugliſ Kings, and eſpecially thole, = i oy 
the laſt Age, inceſlantly labour'd after Arbitrary Power, plainly ſhews the gar of what 1s here advanc'd, by this — eu 1 Th 
fender and Martyr of B-it;/4 Liberty. For it was chiefly * 1323 without Par iaments, or diſſolving choſe which they call d- the natic 
chete Princes cudeavour'd to attain their Ends; tho', by theſe Methods they rather prejudic d than promoted their Deſign. we at, Rereſt 
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Welfare, which in all Probability muſt be bet- 
ter underſtood, and more ſurely conſulted by a 
Number of ſelect Judges, than by a ſingle Man. 
The Prince theretore, in caſe his Eſtates ſhould 
thus happen to diſſent from his Opinion, muſt 
attribute the Misfortune to his own Inadvertency 
or Paſſions, or to the ill Fate of the Kingdom. 
'Tis an idle Fear which poſſeſſeth ſome Men, 
that by this means we ſhall put it in the Power 
of the Eftates to 1 or to deſtroy the Com- 
monwealth, as they think fit. For tis ridicu- 
lous to ſuppoſe ſo much * Imprudence, either in 
the King, as that he ſhall be unable to repreſent 
to the Aſſembly the real Neceſſities of the King- 
dom; or in the Aﬀembly, as that, when they 
ſce the Buſineſs thus clearly laid before them, 
they ſhall obſtinately betray their own Security. 
But this is certain, ſince the Perſons who firſt 
inyeſted the Prince with a limited Sovereignty, 
cannot be preſumed to have been deſirous, ei- 
ther of overturning and deſtroying the Govern- 
ment, or of hindering, by their Acts and Cove- 
nants, the true End of civil Communities from 
being obtain'd; it may hence be gather'd, that 
theſc original Covenants and Agreements are 
always fo to be interpreted, as that they may 
conſiſt with the publick Safety, and, on no ac- 
count, contradict and oppoſe it: nd, conſe- 
quently, that the Perſons thus covenancing muſt 
be ſuppoſed to have done all with this Reſerve 
in their Mind, that the Terms and Conditions, 
which they now ſettled, ſhould not in the leaſt 
prejudice the general Intereſt or Security, or 
cauſe a Convulſion or a Dutiolution in the Com- 
monwealth. If then ſuch a Caſe ſhould happen, 
that the Covenants firſt entered upon by the Peo- 
ple, ſhould afterwards, in any Inſtance, appear 
prejudicial or deſtructive to the publick Weltare, 
it will be convenient, if the Matters ſhall admit 
of Delay, to propoſe them in an Aſſembly of 
Eſtates. When this cannot well be done, the 
King hath it in his own Power to correct, by 
Wiſdom and Art, thoſe dangerous Eſtabliſh- 
ments. And the ſame Rule will hold, with re- 
gard to the ſtanding Laws; which are now and 
then enjoin'd Silence, by the ſupreme Law, the 
Safety of the People. Thus Ageſilaus com- 
manded the Laws to /leep one Day; that thoſe 
who had fled in the Battle of Leu#ra, might 
have Leave to return, without the uſual Penalt 

and Diſgrace. In the ſame manner, the ordi- 
nary Courſe of judicial Proceedings is often 
hindered, either by the Neceſſity of the Times, 
or by the Condition of the Partics offending ; 
who, perhaps, were they to be formally arraign'd, 
muſt firſt be vanquiſh'd as Enemies, before the 

can be try'd as Criminals. Therefore Mr. Hebbes's 
Poſition will not ſtand, without ſome Grains 
of Allowance, when he aſſerts „ That the Evil 
infiited by publick Condemnation is not to be ſtyld 


| by the Name of Puniſbment, but of an boſtile A. 


He ſpeaks Truth, in caſe there was no precedent 
Crime: But when the Offence is evidently proved, 


the Evil inflicted will be truly and properly a 


2 Leviath. Chap. xxviii. 
* De Cive, Chap. vi. Sect. 17. 
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Puniſhment, tho' the preſent Poſture of Affairs 
hinder the Offender from being condemu'd in 
the common Method of Juſtice. 

XIII. But Mr. Hobbes ſeems inclin'd to allow 
no Diſtinction between ſupreme and abſolute 
Power; or rather to make all Power abſolute, 
that is, ſupreme. To whoſe Notions this gene- 
ral Remark may be applied, that what he ſo 
crudely delivers, ſhould be limited with this 
Condition, So far as the End of civil Government 
will admit + As, tor Inſtance, when he ſays, that 
he, to whom the Right of Puniſbing belongs in a 
Commonwealth, may juſtly compel all Men to all 
Things that he pleaſeth >, And indeed he himſelf 
inſerts this Reſtriction; for he tells us, that by 
all things, he means, all things that are neceſſary 
to the common Peace and Security . And ſo again, 
he obſerves, that there is connefed with the Right 
of the Sovereign ſo much Obedience in the Subject, 
as the Government of a State neceſſarily requires. 
By the ſame Rule therefore, when he affirms 4, 
that he, who hath in ſuch a Manner ſubjefed his 
Will to the Will of a Prince, as that the Prince 
may, without Reſtraint, do what he pleaſes, make 
Laws, judge Cauſes, infli# Puniſhment, uſe the 
Strength and Riches of the People at his Pleaſure, 
and all this by Right ; hath certainly granted the 
hig bet Power of Sovereignty that can be given 
We are to conhider, with what Purpoſe and In- 
tention Men firſt applied their Minds to the con- 
ſtituting of civil States: And then we ſhall ſup- 
pole no Perſon to have voluntarily transferr'd on 
the Prince any farther Degree of Power, than 
appears conducive to that End, in the Judg- 
ment of any wiſe Man: Tho” to determine 
what 18 thus conducive, according to particular 
Circumſtances and Occaſions, . doth not belon 
to thoſe who transfer their Right, but to him, 
on whom it is transferr d. The Sovereign there- 
fore hath a Right of compelling the Subjects to 
all ſuch things as he judgeth to be of any Con- 
ſequence to the publick Good. But to con- 
ſtrain them to that which is inconſiſtent wich the 
Safety of the Commonwealth, or with the Laws 
of Nature, is what he ought not to entertain, 
even in Thought and Inclination. And if he 
ſhould engage in any ſuch Attempt, no doubt 
he tranſgreſſeth the proper Bounds of his Au- 
thority. 

It may not be amiſs, if we here examine the 
Arguments alledg'd by the ſame Author e, by 
which he endeavours to prove, that it would 
be a vain Deſign to introduce a limited Sove- 
IT For, in this Caſe, ſays he, The Aſ- 
«© ſembly, which preſcribed Laws to the future 
Prince, had certainly an abſolute Power, at 
© leaſt actually, or virtually. If then, the Aſ- 


© ſembly continues; or, proroguing itſelf from 


time to time, meets again at a fix d Day, and 
© at a certain Place; this abſolute Power re- 
© mains ever as it was firſt ſeated ; and ſo the 
Prince will not have the ſupreme Authority, 
© but will be a bare Magiſtrate.” (And thus 
much we grant, if the Aſſembly thus meets by 


b De Cive, Chap vi. SeR. 6. © Chap. v.. SeA. 6 & Sect. ix. in fn. #4 id. Chap. vi. Sect. xiii. 


The Hiſtory of England clearly confirms what our Author ſays here, for, while their Kings appear'd to have no Deſign cf invading 
the national Liberty, they always eaſily obtain'd the Conſent of Parliament t 


lutereſt a Majority in both Houſes. 


o whatever they propos'd; being ſure of having in their 
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its own Right, and hath the Power of deter- 
mining all kinds of publick Buſineſs, and of 
calling the King himſelf to an Account.) But 
© if the Aſſembly diſſolves irſclt\ unleſs the State 
© be difloly'd with it, there muſt be left ſome- 
© where a Power of puniſhing thoſe who tranſ- 
«© grels the Law; which cannot be done without ab- 
© ſolute Authority This Clauſe we deny, as ut- 
tcrly falie; and we have no better Opition of 
the Reaſon on which he builds it. © A Prince 
© (ſays he) who hath ſo much Strength granted 
© him in a rightful Manner, as to enable him to 
© puniſh any Subject whatſoever 53 enjoys the 
© greateſt Power that a People can give. For 
the Weakneſs of this Argument will cahly be 
diſcover'd by any one, who reflects on the De- 
fgn of civil Eſtabliſhments, and conſiders, that 
by ſubmitting their Will, and their Strength, 
Men do not turn themſelves into mecr Engines, 
to move no otherwiſe than as they are drawn 
but that they only grant to another the Uſe of 
their Powers under a Condition; fo as that they 
themſclycs are to judge whether this Condition 
be made good, and, it it be not, are at Liberty 
to retract what they gave. Alike abſurd is it to 
pretend, that there is not more Security againſt 
the Abuſc of Power, in a limited, than in an ab- 
ſolute Government *. He who hath Strength 
enough to defend his People (as all wiſe Subjects 
mult allow their Prince) hath not always Strength 
enough to oppreſs or to deſtroy them. The 
Commands of a General may work with good 
Force upon his Soldiers, when he orders them 
n to attack the Enemy: And yet they 
would be found very inſignificant, ſhould he 
bid them turn their Swords againſt each other. 
On the whole, he is a prudent Prince, who, tho 
intruſted with an abſolute Sovereignty, yet in 
{ume Inſtances waves his own particular Advan- 
tage, when he finds the Subjecks are not to be 
brought to a Compliance, without endangering 
the publick Welfare. But they are no leſs a 
prudent People, who, well knowing what things 
would be inexpedient to their Conſtitution, 
have, by means of fundamental Laws, put it 
out of the Power of Princes to conſtrain them 
in thoſe Inſtances. 

XIV. Laſtly, it is incident to the ſupreme 
Power, that it may be enjoy'd, either fully, or 
under more or leſs Degrees of Diminution And 
this chicfly belongs to monarchical Government. 
For ſome Kings poſleſs their Realm in the way 
of Patrimony, others in the way of Uſe only, 
not of Property; and this either for the Term 
of their own Life, or with the Power of tranſ- 
mitting it to their Poſterity under certain * Con- 
ditions: And others are commiſſion'd to hold 
their Soycreignty only for ſuch a fix'd Period of 
Time, which being once elapſed, their Power 


a De Cive, ubi ſupra, Chap. vii. Sect. 16. 
Chap. viii. e Chap. iii. Scct. 11. 


Gf the AﬀeAions or Properties 


b Chap. ix. Sect 11. 


Book VII 


terminates with it, and they return to t. 
Condition of private Men. Indeed Mr. Hibbes 
b will have hots Monarchs, likewiſe, to be call 
temporary, who reccive their Power for Lif 
and affirms them to be properly no Monarchs 
but only the Miniſters © of the People, Rut 
is contrary to the common Cuſtom of Speech 
to call him a temporary Prince, who doth net 
lay down his Dignity, but with his Life: Thi 
Term being properly applicd to thoſe, hof 
Authority expires at ſuch a certain and definite 
point of Time, not by Chance, but by Right 
XV. But learned Men are not agreed to ac. 
knowledge any ſuch Thing, as a tempory 
Monarch. Grotius will have the Dictator, 4. 
mongſt the Romans, whoſe Power laſted but lix 
Months, to have been truly a Monarch: Becgy, 
ſays he, whilſt this Period laſſed, he exercis' 4 
the Ads of ſupreme Authority, with the ſame Righ 
as thoſe who are moſt juſily and properly ſoverayy 
Princes ; neither couid his Ads be revers'd by 4 
ther Power. But we underſtand the Nature of my 
Things by their Operations, and, conſequently, thy 
Powers which produce the ſame Effects, ought 10 f 
under the ſame Name. I ho' the Continuance gf 
a Thing doth not change the Nature of itz 
yet there is no doubt to be made, but that à 
tempcrary Command is in Dignity much in- 
ferior to a perpetual one; ſince Men are wont to 
reſpect thoſe with a much more ſolid Venen. 
tion, whom they apprehend to be incapable 
returning to a private Condition, than thoſ: 
whom in a little time they are again like to ſee 
on the ſame Level with themſelves. Bur indeed, 
Bodiuus * before Grotius, and many good Au. 
thors ſince him, have ſhewn, that the DiQator 
was by no means a Monarch, but only an extn. 
ordinary Magiſtrate. Nor doth this Axiom 
ſtand on very ſure Ground, Thoſe are the ſam 
Powers, which produce the ſame Effdss For it 
muſt be farther conſider'd, whether the Perſon 
exerciſeth this Power as properly his own, or u 
delegated to him, by others, to uſe in their ſte, 
On which Account, it is a Miſtake, likewiſe, i 
Grotius e, to rank thoſe Perſons in the Claſs o RE 
temporary Monarchs, Who, during the Minoiyy be. 
Kings, or in the time of their Captivity, or Luvs, Wi ; 7: 
are appointed Protefors : In as much as they art ite 
ther ſubje to the Pecple, nor is their Power tui 
ble, before the Time fix'd by Law. For theſe (6 
vernors excerciſe the ſupreme Authority, not | 
their own Name, but in another's; and tber 
fore can no more be term'd Monarchs, than it 
call a Guardian the Proprictor of the Goods 
his Ward. And then no Man, who is vers 
the Roman Hiſtory, will allow that the Did 
had all, and each preciſe Parts of the Sovercigt 
ty ſo committed to him together, as that, duty 
the ſix Months Space, he might exerciſe it 3% 
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Tod. Lib 
Dio. 7; 
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c Lib. i. Chap. iii. Sect. 11. d De Refull. L 
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1 Vid. Hobbes, Chap. vi. Se. 13. ibid. Aunotat. not 222 the Clauſe by which it is ſtipulated, that the Prince ſhall be of 10 

Territoriali ; which makes Part of the ſecond Tome of his Commentat® 

& Opuſcula, &c. Sect. 13. Pag. 217, &c. as, alſo La Reponſe aux Queſtions d'un Provincial, by Mr. Bayle, Tom. i. Pag. 535 L a 

2 That is true (ſays Mr. Buddcrs, in his excellent Diſſertation, intituled, Juriſprudentie Hiftorica Specimen, among his Salle, 

Notur.) frowvided that the Nature of a thing has ſo cloſe a Connexion with the Continuance, that the Change of the one neceſ/er ily inp 

the Change of the other. Sect. 47 See from his 43d Section to the 48th. But this is ſuppoſing the Thing in Queſtion. See what J L 
5 O N 


a Religion. See Mr. Hertius's Diſſertation de Supertoritate 


ſaid upon the Place of Grotis I 


See Ryſin. Antig. Rom. Lib. vii. Chap. xvii. This is only true with reſpect to later Times, and we here ſpeak of the D. 
ſhip, ſach as it was originally, and as it remain'd for ſeveral Ages, when there was any Neceſſity to have Recourſe to it. 


have ſaid upon the ſame Place of Gr otizs, Not. 7. 


| ge, tho 4 


gant 
See wht 


ples 


Cay. VI. 


leas'd. And as for what is urged, that his 
"43s could not be revers'd by any other Power; it 
is not abſurd to ſuppoſe a Magiſtrate ſo com- 
miſſion'd and impower'd, that, at leaft, in ſome 
certain Affairs, there ſhall lic no Appeal from 
his Sentence; and yet he ſhall be no more than 
4 Magiſtrate 4. þ a 

It is worth obſerving, on this Head, that the 
Power of the Dictators, and of all other Ma- 
giſtrates appointed for a certain Time, doth 
at that very Inſtant expire, and the Perſons do 
by Right return to a private Station; and 
that therefore, whatever they do, after this pre- 
ciſe Point of Time, is look'd on as a private 
Act, to which any Man may refuſe Obedience * ; 
tho, perhaps they ſtill bear the external En- 
ſigns of Power. Hence, to abrogate the Com- 
mand of ſuch Repreſentatives, there is no need 
of a new Decree of the People; but, if they 
refuſe to reſign, the old Decree is ſufficient 
to be immediately put in Execution againſt them. 
For thoſe Rights, the Validity of which de- 
pends on a certain Space of Time, as on a ne- 
ceſſary Condition, ccaſes with the clapſed 
Time, without farther Proceſs : But in Contro- 
verſies about Rights, When the Quality of cer- 
tain Actions is to be proved, there is need of 
long Debate, and of a formal Sentence. The 
Reaſon of which Difference is this; there 
can be no Diſpute whether ſuch a Point of 
© Time is paſs'd, but whether an Action was good 
or bad, may be argued with Probability on both 
= vides b. 

| But it is by many thought impoſſible to give 
an Inſtance of temporary Sovereignty, if we 
& ſpeak of ſuch Power as is properly ſupreme, 
and not conferr'd by Deputation. For what we 
read of Auguſtus e, that he would ſuffer his Em- 
pire te be granted to him only for Ten Years, 
and, upon the Expiration of that Term, re- 
newed it again for Ten Years more; was a 
mere Jeft, and a popular Cheat. Nabarzanes, 
in ©. Curtius d, hid the vileſt Treachery under 
the fame ſpecious Propoſal : Put your Govern- 
nent, ſays he to Darius, into the Hands of ano- 
tber, who ſball bear the Name of a King, till ſuch 


a Time as he fball have driven the Enemy out of 


Aſia; and when his Victory hath ſecured the King- 
dom, let him reſtore it to its proper Maſter. Let 
HBeſſus enjoy the Sovereign Command, during this 
Juuncture, and when things are ſettled, let him deli- 
Wer to you, the lawful Prince, that Power which he 
Peceiv d only in Truſt . In Nicepborus , we find 


Prætorie provecare non fini mus. 


Pence of Princes to ſatisfy their own Ambition, 


Lib. liii. d Lib. v. Chap. ix. 


Ns, Theb, Lib. i. h Philo Jud. De Plantatione Noe, 
be Myſtery of his Calling, 


5 | 2 Suck were heretofore wag, the Romans the Præfecti pretorio; upon which ſee a Reſcript of Conſlantine: 


od. Lib. vii. Tit. xlij. de Appellat. & Conſult. Leg. xix. See, allo, Tit. xlii. de Sententsi &. præ 
br. & Digeſt. Lib. iv. Tit. iv. de Minoribus, Leg. xvii, wil The Bilkons as never fail'd to take the Adva i 
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Michael Palzologus obliged by Oath to aimini- 
ſter the Government, till the lawful Heir and 
Succeſſor ſhould be grown up, and then to re- 
ſign freely to him the Throne and all the En- 
ſigns of Majeſty. Tho', indeed, his Oath was 
never kept. And for the Compact between 
Eteocles and Polynices, that they ſhould reign 
each a Year by L urns, this Inſtance may eaſily 
be anſwered, by ſaying, That it was contrived 
only as an Expedient to keep the Kingdom 
undivided; each Brother thus poſſeſſing the en- 
tire Command, tho' in an alternate Courſe 8. 

XVI. As for that Way of poſſeſſing King- 
doms, by which they are Lad to be in the Patri- 
mony of the Prince, we are firſt of all to obſerve, 
that a Man's Patrimony is not, ſtrictly ſpeak- 
ing, fo much what he derives by Inheritance 
from his * Parents, as what he enjoys with full 
Property or Dominion, by whatever Means it 
came into his Hands. Hence, as Property is 
chiefly applied to Things; 1o they too are eſpe- 
cially term'd patrimonial, in as much as they have 
no inherent Right, which might hinder the ?of- 
ſeſſor, either from employing, or from abuſing 
them at his Pleaſure. Afterwards, Slaves came 
to be added to the "Things or Goods, which 
compoſed the Patrimony ot their Lords; who 
challeng'd ſo abſolute a Right and Title over 
them, as to make the Servant not at all concern'd 
in his own Safety or Deſtruction, affirming the 
one and the other to be entirely the Maſter's 
Advantage, and the Maſter's Loſs. And within 
theſe Bounds the Fathers of Families confin'd 
Patrimonies in the carly Times. For, as to the 
Right of governing their Wiyes and ChilJren, 
tho” this, indeed, belong'd to them, and to them 
alone ; yet, in as much as theſe ncar Relations 
were Perſons conſiderable on their own Account, 
they did not pretend to put them amongſt their 
Poſſeſſions, or to reckon them Part of their 
Wealth and Eſtate 3. Nor are Men wont to 
ſet down their Learning and their Skill in the 
Liſt of their Fortunes, however advantageous 
to them h: tho' many a Perſon by theſe Accom- 
pliſhments ſupplies the Want of real Poſſeſſions, 
and comes under that Character in Ovid: 


Ars illa ſua cenſus erat. 
—— His Art was his Eſtate. 


But when the Ambition of Princes began to 
rank, among the chief Goods, a Power and Com- 


A prefetiis autem 
antage of the Indul- 


obtain d that Privilege of the Emperors Arcadius, Honorius, and Theodafius, with 
U pect to the Cauſes that were determined by them. Epiſcopale Tudiciem ratum ſit - qt Gag qui ſe  Theodofius, wi 


fue illorum judicationi adbibendam efſe reverentiam jubemus ; quam weſtris deferre neceſſe eft poteſtatibus, 
, ol Lib. i. Tit. iv. de Epiſcopali Audientia, &c. Leg. viii. See Gene/. el - 1 dT.” b 
Dio. I 


© What we meet with in Died. Sic. (Lib. iv. Chap. xxiii, & xxxiii. 
oduced with a better Colour, for an Inſtance of a Kingdom in Tuff. f Lib. vi. ( P. XX111, & XXX111.) may be 


audiri a ſacerdotibus elegerint ; 
a _ non licet provocare. 


d. Liv. Lib. iii. Chap. xxxviii, c. 
s Yide Euripid. in Phœniſſ. Sta- 


ö 5 Pag. 224. C. Ed. Pariſ. The Painter reckons his Art, and every Mechantr 
f a kind of Inheritance or Fortune to him, not as an earthly Poſſe/fion, but as a free Reward. For theſe Adwan- 
Pes, the they do not fall under Property, yet are highly beneficial to the Perſons who enjoy them. 


i Metam. Lib. iii. ver. 588. 


* 


— 


| i See Sidney upon Government, Chap. ii. Sect. 24. 


l See upon this, a learned Note of J. Frideric Gronovius, in 


Jar. Amſt. 1672. 
Our 3 


ight of Patronage over him: Locupletior non 


l Cites another Law of 


N Array refers to a Rule of the Civil Law, which ſays, That a Man grows no richer for havin 
a 


the Edition of Seneca's Controver/ies, Contr. ix. Pag. 150. 
got a Freed-Man, even 


eft facbus, qui Libertum adguifivit. DictsT. Lib. L. Tit. xvii. =. 
au. Leg. cxxvi.4 1. To report which he juſtly urges EU! of the learn 11 1 3 


the Dicks r. Lib. ix. Tit ii. Ad Leg, Aguil. Leg. xxxili. 


Jaayzs Gopxzraor, in his Commentary ; 
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704 Of the Affection, 
mand over Men; and many of them brought it 
into a Cuſtom, to maintain their own Pleaſures 
and Vices at the Subjects Coſt; thoſe Kingdoms 
came to be look'd on as Patrimonies, which the 
Sovereign had receiv'd a Power of alienating, as 
he ſhould think fit: This being eſteem'd the ut- 
moſt Force of Property, and the very Eſſence, in 
which a real Poſſeſſion conſiſted . Whereas 
other Monarchs, who had not obtain'd ſo vaſt 
a Privilege, and ſo unbounded a Power over their 
Realms, were faid to hold them in the manner 
of or 4 Poſſeſhons, and rather to have the 
Uſe of them, than the Property. Which Di- 
ſtinction ſeems to have taken its Riſe from the 
different Ways of acquiring Government, eſpe- 
cially monarchical. For altho* no Prince can be 
wildly conſtituted, without the Conſent of the 
Subject, yet there are different Manners of ex- 
erting and applying this Conſent. So that, in 
fome Caſes, the King confers a Benefit on the 
People, in taking them under his Sovereignty z 
in others, the King is highly obliged and 1n- 
debted to the People, for advancing him to the 
Throne. Thoſe, who have given a Prince juſt 
Cauſe of procceding to Hoſtility againſt them, 
in caſc they loſe the Day, may, by the Right of 
War, be * of all their Poſſeſſions, and of 
their perſonal Liberty itſelf. Therefore, if Men, 
under theſe Circumſtances, are admitted to any 
Terms or Conditions, they are to acknowledge 
it as the pure Favour and Mercy of the Conquer- 
or: Who, tho' he leaves them to enjoy their 
Life and perſonal Liberty, and their private 
Eſtates; yet is ſuppoſed to challenge the Sove- 
rcignty over them, in the fulleſt and moſt * irre- 
vocable manner, for himſelf and his Poſterity s. 
'The fame Claim is prefumed to be made by a 
Prince, who receives a 1 25 into his Protect ion, 
when they had otherwiſe been inevitably ruin'd ©. 
Now the Effect reſulting from a Sovercignty 
thus ordain'd, is chicfly ſcen in this, that not 
only the Condition of the Subjects depends en- 
tirely on the Pleaſare of the Prince; but that 
Prince may transfer his Right of governing 
ſuch a Realm on any Perſon whom he ſhall chooſe 
and, conſequently, may appoint any Method of 
Succeſſion that ſhall be agreeable to his Judgment 
or Inclination. | 

XVII. But where the King receives his Crown 
from the Grant of the People, there each Perſon 
thus concurring is ſuppoſed to have reſerv'd 
and ſecured to himſelf fo much of his former 
Rights and Privileges, as is conſiſtent with the 
Nature of a civil State. And therefore, the 
Condition of the Subjects, under ſuch a Conſti- 
tution, rather depends on their own Choice, than 
on the Prince's Pleaſure. Yet they could not 
but find it neceſſary, to abridge themſelves of 
their natural Liberty in ſuch a Degree, as the 


* C-mp. Lib vii. Tit, i. Lib. xii. Sect. ult. Se&. 15. Sect. 1. 
uli ſupra, Sect. 13. c Chap. xit. Sect. 16. 
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Form of Government required, whi 
now about to introduce. Farther, ſince 
ferring Sovercignty by a voluntary Act M. Ju 
uſually prevail'd on by the Conſideration > wy 
peculiar Merit or Advantage in the Pero lone 
therefore would not perhaps ſubmit to th? 2 
thority of another, as they are willin 1 
to his; it follows, that, according to . * 
Courſe, the People are to determine on wh "Sula 
Crown ſhall devolve, after the Deccaſe prop 
King now elected. And here, if the b 2 
ſhould not think it proper to conſtitute a , 
new King by a particular Election, it tl b. 
in their Power to ſettle the Method K 
ceſſion; and the Prince's Nomination hal yo 
this point, by no means hold good againſt th 1 
Act. Upon this account chiefly it is, that m N 
Authors have affirm'd theſe Monarchs to ha 
their Realms jure #fufruFuario a, by the Ri 11 
Uſe and Profit ; as we have already hinted: | 
as much as by their own Pleaſure, and with ; 
the Conſent of the People, they can ſettle « 
thing, either in regard to the inward Frame 4 
Conſtitution of the State, or to the alien 
and transferring it on any Perſon b. We = 
no means for extending the Compariſon farthy 
between Princes, conſtituted by the free Grant 
of the People, and thoſe Perſons whom the ci 
Law terms UſufruFuarii, Poſſeſſors of Thin 
with a Title only to the Uſe. And therefore w. 
utterly diſlike the Aſſertion of Mr. Hubbes, which 
we meet with in his Book De Cive*; If, ſays h 
the People, e re they departed from the Eladion of g 
temporary Monarch (that is, ia his Notion, 3 
Prince who receives the Government for Lif) 
made a Decree to meet again at a certain Time aw 
Place after bis Death; then, ſo ſoon as he ſhall hg. 
pen to deceaſe, the Sovereignty returns in full to th 
People, not by any new Ad of theirs, but by th 
Right which they before enjoy d. For, during thi 
whole Interval, the ſupreme Dominion was in tk 
People, as to the Property, and only as tothe, 
and 2 in that temporary Monarch. This 
Notion, it taken in the grois Senſe in which it 
is deliver'd, we cannot but look upon as hig 
dangerous and prejudicial to all thoſe lines 
Princes, who are ordain'd by the voluntary Ds 
nation of the People, and bound up to cert 
fundamental Laws. And the rather, becault 
as he hath taken the Liberty to call a King bt 
Lite a 1 Monarch, others may, with u 
much Reaſon, extend the Name to thoſe who x. 
ceive the Sovereignty, with the Privilege d 


ch they as 
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it within their own Line and Family. Belidg 
ſince Mr. Hobbes hath not determin'd how far i 
would ſtretch the Parallel which he uſeih, | 
may cafily be intangled in a Train of very fe 
nicious Conſequences. For ſince Property, c 


D. De Uſufruct. & Lib. iii. Tit. xxxiii. L. 9. C. Vide Gm 
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1 See the next Chapter, Sect 11. and Book viii Chap v. Sect 9, &c 
2 All theſe Reaſons do not prove, That there are Hereditary Kingdoms, which are ſuch in themſelves : To render them ſuch, there 
be an expreſs or tacit Conſent of the Peaple, who have, upon that Condition, ſubmitted to the Sovereign. See my Notes pe 


ib. i. Chap. iii. F 11. Not. 4. 


Grotins, 


3 "Twas thus among the Jeu, that the King choſe which of his Sons he pleas'd, to be his Succeſſor. See 1 Kings 
xi. 20, 22. with Mr. Le Clerc's Notes thereupon. Our Author in the laſt Section of the following Chapter, among other Examp® 
urges, but without Reaſon, that theſe who acted fo, exceeded the Limits of their Power. But ſuch was the Cuſtom of the 
Kings, according to which Pattern, the raelites beſought GOD to grant them a King. The Reaſons urged againſt Patrimouial MF 
doms by Francis Hottomann. Quzſt. Hluſir. 1. are anſwer'd by Grotius, Lib. i. Chap. iii. Sect. 12. 
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'1 in itſelf, is a much more noble Right, 
= that of temporary Uſe; ſome Men may, 
on theſe * conelude that the People are 
ſuperior to the rince, and have a Power of bring- 
ing him to Correction, in caſe he doth not go- 
vern according to their Pleaſure and Humour. 
On the like Score we ought to reje& what the 
{ame Author lays down in his Leviathan, that 
Eledlive Kings have not the ſupreme Power; that 
They, who have the Privilege of appointing a Suc- 
ceſſor after the Death of the preſent King, really 
bold the Sovereignty even in his Life=time : Since 
none have Right to give that which they have no 
Right to poſſeſs. For as to the Power of a Sove- 
reign over his Subjects, it matters little what 
Proviſion is ſettled, or what Method agreed on, 
in Caſe of an Interregnum. And even when this 
Point is ſtated and determin'd by Law, the Sub- 
jects may, nevertheleſs, yield a more ſtrict Obedi- 
ence to the Prince, and be far from invading any 
part of the Sovereignty, or from thinking of a 
Succeſſor, or of a new Form of Government, 
during the Lite of their preſent Maſter. And 
then, beſides, 'tis a very weak Conſequence to 
ſay, that, becauſe an elective Prince cannot ap- 


a Chap. xix. 


belonging to Sovereignty. 
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po a Succeſſor at his Pleaſure, therefore he 
ath the U/e only, and not the Property of the 
ſupreme Command, and is no more than the Mi- 
niſter of a Power which reſides in others, For 
all the Power, which, in this Caſe, continues in 
others, is, that, upon the Deccaſe of the Prince, 
the Liberty of conſulting their own Security, and 
of governing their Actions by their own Judg- 
ment, ſhall return to them. Bur tor the main- 
taining of this Power, 'tis by no means neceſſary 
ſo to break and divide the Sovereignty, as to ſay 
that the xd the Property or real Poſſeſſion re- 
ſides in the People, and the give only, or the 
Uſe in the Prince, Since, even in Caſe of an ab- 
ſolute Lord or Governor, when he is extinct, the 
Perſon who was under his Dominion, falls again 
into the Liberty which Nature gave him, and 
the Force of which ſeems now to revive in him. 
'Thus he, who tor Inſtance, will pretend, that aFa- 
ther hath only the xejo of paternal Authority, 
becauſc upon his Death the Children are at their 
own Diſpoſal? Or that a Maſter hath only the 
x8no1s of the deſpotical Power, becauſe, in caſe 


he die without Heirs, the Slave recovers his 
Liberty ? 


1. The Way of acquiring Sovereignty in democra- 
: tical States is uniform. 

© 11. In Arifiocracies and Monarchies various. 
II. How far Government may be ſeix d on by juſt 
Force. 

iv. How far by unjuſt Force. 

v. How @ Perſon may be releas'd from the Govern- 
1 ment of another. | | 

= vi. Election, of how many kinds. 

= vi. Interregnum, what. 

© Vii. And Interreges. 


3 0 NCE, in examining how Soreraignty is ac- 
1 quired, it muſt regularly be ſuppoſed before- 
hand, that the Perſon who acquires it, is differ- 
ent from thoſe over whom he acquires it; tis 
manifeſt, that the Queſtion before us is but lit- 
tle concern'd with Democracies 3 under which 
thoſe who command, and thoſe who obey, are 
E diſtinguiſh'd by a moral Reſpect only, and not a 
phyſical, And though this Form of popular 
Government is ſometimes ſet up, upon the Ex- 
pulſion of a King, or of the ruling Members 
in an Ariſtocracy ; yet ſince ſtill the governing 
and the governed arties are the ſame, tis ab- 
ſurd to ſay, that the People have obtain'd the 
chief Command by a violent Courſe; or that 
| the People have, by ſuch Force as properly be- 
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Of the Ways of acquiring Sovereignty, eſpecially Monarchical. 
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ix. Hobbes examin'd. 

x. The Caſe of poſthumous Iſſue in the hereditary 
Line. 

x1. Of Succeſſion in a patrimonial Kingdom. 

XII. Of the ſame in the Kingdoms eſtabliſh'd by the 
free Af of the People: And this either ſimply 
Hereditary, 

XIII. Or lineal, 

xIv. Or tranſverſe. „ * 

xv. Of the Fudge of Controverſies ariſing in the 

ee of Succeſſion. 4 


longs to Subjects, erected a Sovereignty over 
themſelves. In Democracies therefore (con- 
trary to what we ſee in Monarchies) the Way 
of holding Sovereignty is ever one and the 
ſame. Vet theſe, as well as other States, ſome- 
times owe their Increaſe and Improvement to the 
Force of Arms, tho' never properly their Ori- 
ginal. 

II. In Ari ſtocracies there appears ſome Diffe- 
rence, with regard to the manner of obtaining 
the ſovereign Power. Not only becauſe, in 
ſome Places, this Form of Government was in- 
troduced by the voluntary Act of the People, 
and in others by Violence; but, likewiſe, becauſe, 
upon the Deceaſe of any Member in theſe ru- 
ling Councils, the vacant Seat is fill'd up in 
X XXX me 
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ſome Places by Election; and others, Birth 
and * Inheritance give a Title to the Ho- 
nour. But, in Monarchies, this Difference of 
Acquiſition moſt viſibly diſcloſeth itſelf, For 
tho” all Princes, in order to a legal Eſtabliſhment 
of their Authority, have need of the People's 
Conſent, yet this Conſent is obtain'd ſeveral 
Ways; and cven when the Sovereignty is con- 
ferr'd by the free Motion and Grant of the Peo- 

le, there is ſtill this Diſtinction, that ſome 
Princes are advanccd to the Crown by EleCtion, 
others by Succeſſion . 

III. The Way of acquiring Sovercignty by 
Violence, is uſually term'd Occupatio, or Seizure 
: Which yet we mult obſerve to be different 
from that by which we lay hold on things that 
want a Proprictor, and thus we make them our 
own. For ſince, in things of this kind, there 
is no inherent Right, which might cauſe them to 
belong rather to one Man than to another (ex- 
cepting the Determination of civil Laws) hence 
to obtain the Property of them, there is no 
need of a particular Tirle, but it is ſufficient 
barely to lay our Hands upon them, with a De- 
fire of poſſeſſing them 4. But fince every Man 
is by Nature equal to my Man, and conſc- 
quently not ſubject to the Dominion of others, 
therefore this bare ſcizing by Force is not enough 
to found a lawful Sovereignty over Men, but 
muſt be attended with ſome other Title. When 
Grotius * therefore tells us, That of Things which 
properly belong to no Body, two are capable of Seizure, 
Sovereignty and Property ; we muft not underſtand 
the Word Sovereignty in the ſtrict Senſe, for ſuch 
as is cxercis'd over Men; but for a Sovyereignt 
over Lands, the Effects and Virtue of which 
amount to this, That no Perſon ought to fix in 
ſuch a Lordſhip, or Diſtrict of ours, againſt our 
Conſent, or unleſs he will yield himſelf a Subject 
to us. For Men cannot be faid to belong to no 
Body ; he is his own Man, who is not another's b. 
And on this account the ſame Author truly re- 
marks, That in caſe a Perſon dies without Heirs, 
his Servants regain their Freedom, and his Subjects 
are left to their own Fudgment and Diſpoſal ; inaſ- 


much as neither of theſe fall under the Right of ſtion, it is firſt acknowledg'd, on all Hands, that 


Seizure. But as for the Limitation which he 
adds, unleſs they voluntarily relinquiſh their Liberty 
it might perhaps have been better omitted, For 
where can we find a Man, who will thus utterly 
wave and abdicate his Freedom? He may per- 
haps think it convenient always to be under ſome 
Maſter ; but he will, likewiſe, claim it as his Pri- 


2 Lib. ii. Chap. iii. Sect. 4. 
© Lib. ii. Chap. ix. Sect. 2. 


Garcil. de la Vega, Com. Reg. Lib. ii. Chap. xix. 
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vening Compact? 


b Xenophon. Cyrop. Lib. iv. Lib. xlix. Ed. H. Steph. Nothing is ſo much our own as our grun, 

It was a wiſe Rule with the Taca's of Peru, to advance the Empire by the ſloweſt and ns 
inſenſible Degrees, and rather to invite new Subjects by Clemency and Kindneſs, than to compel them by Arms and Violence. Fs 
© De Civitate, Lib. ii. Chap. ix. Sect. 2. 


vilege to chooſe 5 Service rather th 
Such Occupancy then is a proper Me 
obtaining of — ” — rs he 
Cauſe of the Invaſion, and is confirm'd b Juſt 
Conſent of the Subject, and by ſubſequeni — 
ticles and Covenants 4. For without theſe me. 
tual Ties the State of War continues; and th, 14 
can be no Fidelity or Obligation, and therefor 
no true Authority or Command. On which 
Score Hernius * ought to fall under Cenfur 
when he aſſerts, That he who ſubdues another i? 
precedent Injuries aud juſt Provocation, — 
obtains a lawful Dominion over the conquer d b. 
ty, and needs not to wait for his Conſent, For 
how is it poſſible to deſcend from the Condition 
of War to that of Peace, without ſome inter. 
Or how can Allegiance be due 
to him, who hath not purchas'd and receiy'g it 
by ſome certain Terms of Agreement ? All the 
Advantage which the Conqueror in a juſt War 
gains in this ref! is, that he lics under 90 
Neceſſity of careſſing thoſe whom he hath ſub. 
dued, and of winning their Conſent by Flatteries 
or Intreaties, but may extort it by denouncing 
the ſevereſt Evils. And theretore Horyjyg, 
Argument comes to nothing, when he faygt 
That if the Conſent of the conquer'd were, in thi 
Caſe, neceſſary, a lawful Conqueror could never gain 
Dominion by Occupancy: In as much as the Occy. 
pancy would be of no Force, ſbould this Conſent 
the conquer d be with- held. For ſince ſuch Occy 
ancy ſuppoſeth the Victor to be ſuperior in 
trength to the vanquiſh'd, and therefore able 
to ſet before them any Pains or Puniſhments; it 
can't but have ſo much Effect, as to hinder then 
from with-holding their Compliance. Becauſe, 
as there is no Man who would not rather con- 
quer than be conquer'd, ſo every wiſe May, 
when he finds himſelf worſted, will be glad to 
come off as cheap as he can, and will by n 
means think himſelf prejudiced, in yielding 4 
Conſent to the Victor's Sway 5, when, without 
this, he mult have inevitably periſh'd. 
IV. But what mall we ſay in caſe the Dom. 
nion be ſeized by unjuſt Force ? As to this Que 


an another, 


a popular State, or the Majority in ſuch a State 
may, for the avoiding any grievous Evil (whit 
ever be the Occaſion which threatencth it) li- 
quiſh their preſent Liberty, and put themſcl;5 
under the Command of a ſingle Perſon, or ef! 
ſele& Council. And for the ſame Reaſon, thut. 
People ſubject to a Kingly Government m, 


f Bid. 
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See Chap. v. Sea. 8. Not. 1. foregoing. 
3 See above in Book iv. Chap. vi. the laſt Section. 


is in the wrong, generally believes his Cauſe juſt, and appears to be perſuaded of it.” For, with regard to the external Effect u. 
Injultice of War, on the Side of the Conqueror, no ways hinders the Vanquiſh'd from being oblig'd to ktep the Agreement, 
torc d, by which he is brought under Subjection. This is what the Peace of Mankind requires, as well as the Want of a comm? 
Judge to determine the Controverly between independent Princes or States. Provided always each Party be at Liberty, according 
their Conſcience, to ſee how far the Laws of true Equity allow them to improve their Advantage. See my Notes or C, 


iii. Chap. vii. 5 6. Not. ii, & Chap. xix. H 11. Not. 1. 


2 This Manner of acquiring Sovereignty by the- Right of Succeſſor, u 
place in Kingdoms originally eſtabliſtid by a forc'd Conſent of the People, as will be ſhewn hereafter in the 11th Section. 

Of this we ſhall treat in the Sixth Chapter of the Eighth Book, . 2 
s "Tis not only by this Act of Clemency which the Victor ſhews to the vanquiſh'd, that he obtains a lawful Dominion over 
The Title of his Sovereignty is farther grounded upon the Reaſon, that the vanquiſh'd (having undertaken a War againſt him) upon 
precedent Injuries, and a Refufal to give him that juſt Satisfaction which was due to him, have expos'd themſelves, by fo doing, toll 
Fortune of Arms, and have tacitly conſented, beforehand, to whatever Conditions the Victor ſhould think fit to impoſe upon den 
See our Author's Abridgment, De Offic. Hom. & Ciwis, Lib. ii. Chap. x. Sect. 2. 
Rigour of the Law demands, and what the Rules of Humanity and Equity require; for which, ſee Grotius, Lib. iii. Chap. xv. BY 
Means, all the Objections vaniſh, which Mr. Carmichael brings againſt our Author. Eſpecially that drawn from this, 
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to eſcape Deſtruction, and, when their Prince 
can no Bager aſſiſt or protect them, ſubmit them- 
ſelves to another. But all the Streſs of the Dif- 
culty lies in this, that ſince Fear unjuſtly caus'd 
invalidates a Covenant, and ſince he, who by his 
*njurious Proceedings hath endamaged another, 
is obliged to make a Reſtitution, how ſuch a 
Conſent of the Subject, as is extorted by unjuſt 
Force, can confer the Sovereignty in ſo lawful 
1 manner upon the Invader, as to give him Quiet 
of Conſcience in the Poſſeſſion. For what Hor- 
wins ſays * is meer Trifling, That /ince the Fo- 
rereiguty, which the Invader receiv'd by the Conſent 
of the People, he did not take from the People, but 
was inveſted with is by O D, therefore, were it to 
be reftor'd, it muſt be reflor'd to GOD, not to the 
People, But we ſhould rather conclude, That 
ſince the People, as Hornius himſelf allows, have 
the Power of appointing the Perſon in whom the 
Majeſty ſhould be infuſzd by GOD; therefore it 
is {ficient it the Oppreſſor reſtores this Power 
only to the People. For, if the People do but 
recover the Privilege of marking out the Perſon 
who is to govern them by their own free Choice, 
they will not think themſclves much concern'd, 
whether the Invader retains the pretended Ma- 
jeſty he hath ſeized, or reſtores it to Heaven. 
Our Judgment in this Point is, that we ought firſt 
to conſider, whether the forcible Invader hath 
turn'd a Democracy into a Monarchy, or whether 
be hath driven ou: a Monarch, and ſettled him- 
ſelf in his room. In the latter Caſe, the Obli- 
| cation to Reſtitution doth not expire, till the 
| cxpell'd Prince and his Heirs, who had a Right 
of ſucceeding, are all deceas'd ; or till ſuch an 

unfortunate Mace hath quite abdicated, or re- 
1 linquiſh'd his Claim to the Kingdom : And this 
he is preſumed to have done, as by other Incli- 
nations, ſo, if in a long Courſe of Time he hath 
made no Effort towards the recovering of his 
Crown a. And in the mean time, even whilft the 
In vader's Title and Conſcience are both unſettled, 
the Allegiance, promis'd by the Subjects to him, 
holds ſtrong and binding; provided they did 
not give it, till they had = done all that could be 
requir'd of them towards ſerving their old Ma- 
ſter s. As for the former Caſe, this ſeems the 
moſt probable Way of determining it, to ſay, 
that ſince a Nation may live in all reſpects as 


will be caſy for them to digeſt the Loſs of their 
popular Liberty, if their ne Sovereign proves 
good Governor, And we may preſume, they 
are thus ſatisfied, when their quiet Deportment 
and long Uſe ſeem to have reconciled them to 
the Alteration. As for the few Murmurers and 
@ Malccontents which remain, they arc not worthy 
to fall under regard: Since there will not want 
me of this uncaſy Temper, in every Form of 
Corerument, however freely and fairly conſti- 
tuted by the Community. But in caſe the In- 


. 7d Juſtin. Lib. iv. Chap. ii. Net. 3. Ed. Grow. 
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happy under a Monarchy, as under a Democracy, 


b b De Civitate, Lib. ii. Chap. ix. Sect. iv. 
Ce. v. 4 Jide Baudium de Induciis Belli Belgici, Lib. iii. Pag. 178. 
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vader, after having made this Change and Revo- 
lution in the State, ſhould treat his Subjects ia 
a wicked and injurious manner, we can {carce 
conceive, that they arc by any intrinſical Obli- 
gation engaged to obey him. Ve muſt there- 
tore grant Hornius > what he aſſerts without 
Proof, That it doth not belong to the Nature of So- 
vereiguty, to conſider cuhat Way it was obtain'd ; 
inaſmuch as at all Times, and in all Places, it de- 
mands the ſame correſpondent Obedience, For in- 
deed, when a Perſon hath not only intruded 
into the Throne, by Force or Fraud, but, like- 
wiſe ſtill grievouſly oppreſſeth the People, and 
ſcems to make open and arbitrary Violence the 
Standard of his Reign; this is a Guilt which 
ſeems incapable of being purg'd by any Courſe 
ot Years, tho' Time, in other Caſcs, be thought 
ſufficicat to found a Right of Preſcription. For 
long Poſſeſſion is here nothing elſe but a long 
continued Injury © 4. 

V. To theſe Enquiries another may be added, 
By what means and at what times a Community, 
which hath thrown off monarchical Goverament, 
is confirin'd in its new Democratical Frame? In 
rc{ lving which Doubt different Judgments muſt 
be given, according to the Ditterence of the 
Caſes that may ariſe, Fir/}, then, if a City or 
Country hath, on any Occaſion whatlocyer, diſ- 
carded the Sovereignty it once ſtood under, and 
ſer itſelf up for a tree independent State, upon 
Sappoſition that it hath tranſacted the Affair in 
a friendly 5 Manner with its former Lord, and 
hath by him bcen acknowledg'd for a free Com- 
monwealth, it immediately commenceth ſuch, 
with the fulleſt Right of Liberty, and need not 
wait for the tedious Confirmation of Preſcription 
and Uſe, Secondly, If a Sovereign hath upon 


Juſt Reaſons becn diveſted of his Power, the Li- 


berty is preſenly valid ſo ſoon as it is actually 
aſſerted; nor is there any Neceſſity of its being 
either confirm'd by long Poſſeſſion, or acknow- 
ledg'd for lawful by the former Lord ; except fo 
far as this laſt Circumſtance may be a means of 
3 all unjuſt Claims and quarrelſome 

retenſions for the future 4. Thirdly, If the 
Conftitution be alter'd by an unjuſt Rebellion, 
the Liberty thus uſurp'd ſo long continues un- 
lawful, as the rightful Prince alf labour to re- 
duce the Rebels to Obedience, or, at leaſt, by 
ſolemn Declaration ſhall proteſt and preſerve his 
Right over them; till, by long Acquicſcence and 
Silence, he may be preſum'd to have given up 
his Claim. Fourthly, If it fo happen that a City 
or Country, being in great Diſtreſs and Danger 


from an Enemy, ſhall in vain beg the Aſſiſtance 


of its Sovereign, who is unable to afford any 
Shelter or Support, ſo as to be put on its own 
Defence, and oblig'd to ſeck for Safety from its 
own Strength and Counſel ; we are of Opinion, 
that the Right of the ſaid Sovereign doth ex- 
pire, when tor a confidcrable time the People 


c Vide Juſtin. Lb. 


t/ſys (Inflit. Juriſpr. Diwin, Lib. iii. C 
e contrary of what he thought. 


= Ub: ſupra. 2 The Author, who ſometimes makes uſe of Expreſſions taken from Plautus, Terence, &c. ſays here. Aue. 
Ws Regen: expulſum, for erga, that is, - 4 inſtead of for. I ſhould not take Notice of this, if I had not obferv'd, that M. Thao- 
P vi. F 101.) believes there is a Miſtake here, and imagines the Author has ſaid, inadvertently, 


Ent. Grot. Lib. ii. Chop. iv. Sect. 14. & Lib. i. Chap. iv. Sect. 19. 

+ Comp. Gree. Lib. ii. Chap. iv. Sect. 14. & Lib. i. Chap. iv. Sect. 19. | 

Here, naturally preſents itſelf the illuſtrious Example of the United Provinces ; for which the Reader may ſce the Annals cf 
alias under the Year 1521. Pag. 70, Ce. And M. Le Clerc's Hiſtory, Tome i. Pag. 19. 
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have manag'd their own Affairs in a ſeparate 
Manner, and have no Intercourſe or Commu— 
nication with their former Governor: Inaſmuch as 
this manifeſtly argues a DereliFion or Deſertion on 
the Part of the Sovereign. For tho' a King, or 
a Commonwealth, ſhould be forc'd, by the moſt 
preſſing Neceſſity, thus to abandon a City or a 
Country under their Dominion, to its own Carc 
and Defence «; yet, ſo ſoon as they recover out 
of that Neceſſity, they ought immediately to 
return to the 6 of their former 1 
reiguty. Otherwiſe how can he pretend to be 
my Prince, who, for a long Time, hath neglect- 
ed every Part of his princely Office towards me, 
when 'twas in his Power to have perform'd it b? 
VI. The Manner of acquiring Sovereignty b 
Elef4ion is, when a People already incorporated, 
or now about to incorporate, do, by their own 
free Choice and Judgment, ag or nominate a 
certain Perſon for the ſupreme Command; who, 
upon receiving ſuch a Decree of the People, or 
of their Repreſentatives, together with the Pro- 
miſe of their Obedience, and having accepted 
the Offer, is thereby inveſted with the governing 
Power. Election is uſually divided into free and 
limited. By the former any Perſon, without Ex- 
ception, may be de/igned, who either is at pre- 
ſent, or probably will be hereafter, in all natural 
Reſpects fit ſor Empire. By the latter no Perſon 
can rightly be pitch d upon who is not of ſuch 
a Nation, or of ſuch a Family, or endued with 
ſuch a particular Qualification. But, indeed, 
if we conſider the Right of EleCting, as it ra- 
dically and fundamentally inheres in the People, 
every Election will appear to be in itſelf free. 
For, tho' an Order may have been once made, 
excluding ſuch a certain kind of Men from the 
Crown; yet, nothing hinders, but that this 
Order may be repeal'd and diſannull'd. But, if 
the People devolve their Right of electing on a 
few Deputies, they commonly tie them up to 
certain Laws, deflnin the Conditions and Re- 
uiſites to be conſider'd in thoſe who are Candi- 
| pow for the Sovercignty. In ſome Places the 
Government is confirm'd by a kind of Mixture 
of Election and: Succeſſion : When the Crown 
deſcends, in Courſe, to the Sons of the deceas'd 
Prince, yet ſo as that the Conſent of the 
People, or of the Nobles, ſhall firſt intervene. 
Which Conſcnt is not a bare Ceremony, like that 


a Vide Liv. Lib. iii. Chap. vi. Lib. xxiii. Chap. xxi. 


Country, and their deareſt Concern. 


Afetion to the Soil where they had fo long taken Root. 
Antiphon. Orat. xvi. 
Stu y. 


Of the Ways of acquiring Sovereigni), 


fection of the State, and the actual Exiſtence of 


b Vide Liv. Lib. xxxv. Chop. xvi. 
Author's, de Obligatione erga patriam, Which is in the ſame Work of his juſt now mention'd. 

d Lyſias contra Philon. Orat. xxx. Chap. ii. p. 471. Thoſe who are natural Subjects, but yet of ſuch an Opinion, as to eſteem am (u. 
try their own, where they can promote their con Intereſt and Gain, muſt certainly neglect the common Good of the State, to ſerve their nt 
private Advantage : Since tis not the Place where they avere born, but the Fortunes and Riches they poſſeſs, which they look upon at tht 
Livy, Lib. ii. Chap. i, well obſerves, That Brutus would hawe done the Roman Commonwealth 
bad Office, if, through too eager a Defire of Liberty, he had driven out one of the firſt Kings, before that vaſt Multitude of Peeple, cok 
abere gather d together Na all Parts, had been engaged and united by the dear Pledges of ves and Children, and by a kind of navi 


Nor avas it an eaſy Thing for him to deſert the City; his Children and his Wealth being ſufficient Pledges far © 
J. Hence, as Plutarch remarks (in Mario, Pag. 401. A.) the Romans choſe Men in their Army according to their Efate:; th 
bring Pledges and Securities for their Fidelity, whilft they ſeem'd now to have pawn'd or flak'd all they were worth. 
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of Inauguration, or of doing Hom 
the Fore and Virtue of a ere YN nath 
ſuppoſing a People to have firſt conferr' * 
Government on the Author and Founder f * 
reſent royal Family under this Condition. * 
e ſhould tranſmit it to his Deſccndents v tet 
ded they appear'd fit to receive it: r 
Kingdoms the 2 or the Nobles aſſembi ach 
the Vacancy of the Throne, not pro e 
chooſe a new Prince, but only to declare * 
they find no Objection in the Son to hinder bi 
from inheriting his Father's Crown. » 
VII. An Election may be made, either in 
Gan State, now about to be ſet up, or in o : 
ormerly erected and cſtabliſh'd. In the e 
after the original Compact between the . 
bers thus uniting, and after a Decree paſs d 10 
the introducing of ſuch a Form of Government 
the Community of the deputed Repreſentative, 
proceed to Election. Which being Kinifl! 1 
the Grant accepted, and a Covenant thereyn,, 
ratified between the Prince cle& and the 1 
ple, there immediately commenceth a State yer 
fectly monarchical. But, in a Kingdom already 
eſtabliſh'd, it may happen that a Monarch de. 
ceaſeth before his Succeſſor is appointed; aud 
then the Nation is faid to ſuffer an Intern gun 
3, Now, what Frame a State falls into dur; 
ſuch an Interval, may caſily be apprehended. f 
we conſider what thoſe Bonds were which hell 
it together, in its former more regular and pe. 
fect Condition. Since then the intrinſick P- 


the ſovercign Power, were both owing to the 
latter Compact between the Prince and People; 
it follows, that, the Perſon in whom the Sore. 
—_— roperly reſided being extinct, the King. 
dom {inks into an imperfe# Form, and is united 
only by the firſt antecedent Pact, by which ye 
conceive the particular Members of the Con- 
munity to have agreed to incorporate in one &. 
ciety. Not but that this primitive Pact uniting 
the general Body, is during the Time of an l. 
terregnum conſiderably ſtrengthen'd and aſlited, 
by the Endearment of a common © Country, and 
that kind of Relation or Affinity which rclult 
from thence : Together with this Conſideration, 
that the Fortunes of moſt Men are fix'd al 
rooted in that particular Soil, and the Effects d 
others not eaſily to be tranſported or remoyed*s, 


e See a Diſcourſe of ou 


— 


1 See Lib. viii. Chap. iv. F 12. Not. 4. following. Thus, for Inſtance, it is ſometimes neceſſary, That the Prince elected ſhould 
of a certain Religion. Among the antient Per/fans, no Perſon could be advanced to the Royal Dignity, who had not been initru 
by the Magi; as Cicero informs us, in his Book, de Divinat. Lib. i. Chap. xli. See Mr. Dawies's 


the late . Hertius's, 


2 We find Examples of this Mixture, in the Elementa Pruden. Civil. of M. Hertius, Part i. F 10. {F 9g. and in Mr. Bobmer's lum 
duch. ad Jus Public. Univerſ. Part. Special. Lib. i. Chap. iu. $ 33. The Abbe Vertot finds it in the firſt and ſecond Race of the Kg 
ildren to Brothers, or Brothers to Couſins, but the Nation reler's 
« to itſelf a Right of chuſing, in the reigning Family, that Prince who appear'd moſt capable of governing, without regard to un 
We find a learned Diſſertation of that excellent Hiſtorian, upon this Subject, in the Literary Mens 


of France. The French, ſays he, were not confin'd to prefer C 


© Deſcent, or Conſanguinity. 
of the Royal Academy of Inſcriptions and Belles-Lettres, Tome vi. 


rov'd, with great Force of Argument, and by undeniable Examples, That, under the %% Race, the Crown of France Wis h 
| 3 See a Diſcourſe of our Author's, De Interregnis, which is amongſt his Academical Diſſertations. 
4 'The Reaſons which our Author has juſt alledg'd, demonſtrate, That it is a Thing morally impoſſible to ſuppole, 2 


ereditary. 


ote on that Paſſage; 25, ® 


But M. De Foncemagne, another Member of that Society, E 


0 
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And this too is the Reaſon why a Common- Extinction of the royal Family, the Sovereignty 
wealth, under an Interregnum, holds more firm- doth not return to the People, but only the 
ly together than an Army (eſpecially if com- Power of deſigning and chooting a new King. 
os'd of Mercenaries) when it hath loſt its Ge- As if, in the Caſe of an Interregyum, the People 
neral: Inaſmuch as the Perſons, who compoſe were neceſſarily obliged to conſtitute another 
the latter Body, are ſuch as either have no pro- Monarch! And, as it they could not conter the 
er Country, or elſe a Country at a Diſtance. ruling Power on a elect Council, and ſo make 
But now the wealthy Part of a Nation, to pre- an Ariſtrocracy; or, eſtabliſh the preſent De- 
ſerve and ſecure what they poſſeſs, will be ever mocracy, tor a regular and ſtanding Govern- 
moſt forward in maintaining a good Agreement, ment. : 
and moſt induſtrious in re-cſtabliſhing and ſet- VIII. But thoſe States have conſulted their 
tling a Government. own Peace in the ſafeſt manner, which, to avoid 
Tho' we may, with Livy , call a Nation, the Inconveniences uſually ariſing trom an Ju- 
during an Interregnum, A State without Govern- terregnum, have  ordain'd beforchand, on what 
ment, and, as it were, an Army without a Gene- Perſons the chief; Adminiſtration ſhall fall, when 
ral; yet, becauſe Communities at their firſt uni- there happens to be a Vacancy in the Throne. 
ting, betore the Sovereignty hath been conferr d, And theſe, by whatever Names or Titles they 
either on a ſingle Man, or on a Council, ſeem paſs, whether of Interreges, Protectors, Regents, 
to bear the Semblance of Democracies *; and or the like, are temporary (or, as we may ſay, 
farther, ſince it is natural, that all Perſons upon proviſional) Magiſtrates, who, by the Authority 
the Deceaſe of him to whom they committed of the whole People, are to perform, during the 
their Guidance and Safety, ſhould take Care of preſent Exigency, the Acts of the ſupreme 
themſelves 3 therefore an Interregnum, regularly Power, at leaſt, ſuch as are neceſſary to hold the 
ſpeaking, hath the Appearance of a kind of Community together; yet ſo as to be account- 
temporary Democracy : At leaſt ſo far, as that able for their Management to the People; which 
the Conſent of the whole People is to determine Account the new King doth, as in the Name of 
all Points, both in regard to the Adminiſtration the People, demand. The Power of theſe Offi- 
of publick Affairs, and to the Creation of a new cers, upon the Election of another Prince, or 
Prince; unleſs they are more inclin'd to intro- the ſetting up another Form of Government, 
duce ſome other Frame and Conſtitution, And preſently expires. 
yet it is not properly a perfect Democracy; in In thoſe Kingdoms where there are conſtant 
as much as no Decree hath yet paſs'd to fix the and perpetual Senates, yet ſuch as in the Life- 
Sovercignty, in a Council of the whole People, time of the Prince do not hold the ſovereign 
by perpetual Right; and becauſe the Laws and Authority; upon the Prince's Death, the Senate 


e; publick Inſtitutions are ſtill adapted to monar- cannot, 7 A x pr Right, claim that Au- 
it chical Government. 'Tho' it — likewiſe, hap- thority which before they wanted. Yet 'tis moſt 
g n, that when a Kingdom conſiſts of very large convenient, that, in caſe of an Interregnum, the 
ed integral Parts, as ſuppoſe of diverſe Nations, chief Adminiſtration of Affairs ſhall, for that time, 
Ke Provinces, or great Cities; it ſhall, in caſe of an be delegated to them; as they were before im- 
YN Interregnum, appear like ſome collective or e- ploy'd by the King to aſſiſt him in his Counſels 
Its matical Form =. and his Cares. But then the Power which they 
ting Hence tis evident, in what Senſe we are to ex- exerciſe on this Occaſion, ſhall be ſuppoſed to 
1 pound that Aſſertion laid down by Gretius b and be conferr'd on them by the Grant of the whole 
ſted, others, That, when a King dies without a Succeſſor, People. For whatever Authority they receiy'd 
and the Sovereignty returns to the People. That is, al- from the King, as a Body of Magiſtrates, ex- 
{ults tho” any an Interregnum, the ſovercign Autho- pires upon his dying without a Succeſſor e; and 
tion, rity may ſo far be ſaid not to be properly in the if they arc allow'd to proceed in the Exer- 
9 People, as that they have not receiv'd it in a for- ciſe of their former Function, the Privilege is 
ds 


mal Manner, or by a perpetual Decree; yet they not owing to the Commiſſion of the Prince, but 
may in the mean time, cither by themſelves, or to the Favour of the People 4. And therefore 
their Delegates, exerciſe all thoſe Acts of Sove- they can hold their Power no longer than the 
reignty, which appear conducive to their Safety Community pleaſeth; much leſs can they chal- 
and Preſervation, For thoſe Authors are mani- lenge a perpetual Sovereignty, or, by their own 
teſtly in an Error, who aſſert, that, upon the Authority, erc& themſelves into an Ariſtocratical 


a Lib. i. Chap. xvii. b Lib. i. Chap. iii. Sect. 7. Numb. 2. | Jide Conneſtag. de Unione Luſitan. Lib. iii. Pag. 
4 Add. Bodin. de Repub]. Lib. iii. Chap. ry Pag. 417. A . M. Hag. 116. 
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| fo little conſiderable, which has maintain'd itſelf ſome Ages under a civil Government, 


We vociety, to fall into Confuſion and Anarchy. Therefore, tho' we ſhould not allow the firſt of the hee Conventions which our Author 
= diſtinguiſhes, the Inconveniency is not much to be dreaded. As ſoon as an Interregnum happens, if the State has not before-hand taken 
= Proper Meaſures to preſerve the publick Order, till a fd Government is ſettled, they provide for it as well as they can; and 
means confirm their Engagements to remain an united civil Body. But if it ſhould ſo fall out 
States) that the Majority of Maſters of Families ſhould be defirous to break the Union, 
Nature: I do not fee how they would do the others Wrong. The Plurality of Voices, 
5 ug 1 3 would * 4 to continue : While the Form of Government, whatev 

bol the firſt Convention, both with regard to all in general, and every Member in particular. But from the Moment there is - 
went fix d, or provided for, there remains no other Method of ſecuring the publick Good (the ſole End of all civil Society) * 
. Will of the Majority. Tho' the firſt Convention requir'd a general Conſent of the whole Body, it does not follow, that the ſame Con- 
beet is neceſſary to diſſolve it. Otherwiſe we muſt allow, That no Man could quit Society, after he was once enter d into it; the con- 
vary of which is evident. For our Author himſelf acknowledges, That wary danber of a State has reſerv'd to himſelf the Libert 
of eee on when he ſees proper. Sce, above, Chap. ii. C 7. of this Book, and Lib. viii, Chap. xi. H 2. following, 4 


ſhould ever think of diſſolving the Bands of 


Il as by that 
(as the Thing is very poſſible in fnfanc 
and return to the Independence of a State. of 
in this Caſe, has as much Power to diſſolve the 
er it be, ſubſiſts, its Authority maintains the Force 


e Rigg 
rele * 
0 | | 


# * See above in Chap. v. Sect. 6. 2 Upon this ſec above in Chap. v. Sect. 16. See alſo a Diſcourſe of our Author' 
= Sematibus Civitatum, which is amongſt his Academical Diſſertations. 3 As in Polaxd, the Archbiſh f 3 
& Deputies of the great and little _— rn 
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Body, or a ſelect governing Council. For tis 
the Prerogative of the Community, to cſtablith 
what Frame ot Government they think fit; un- 
leſs they have, by * Oath, obliged themſelves to 
avoid ſome particular Conſtitution. Dionyſus 
Halicarnafſeus * reports, that when the frequent 
Changes of the Interreges diſpleas'd the Romans, 
who ſcem'd thus to have brought a hundred 
Kings upon themſelves by getting rid of one, 
the Senate referr'd it to the Judgment of the 
People, to put the Commonwealth into the 
Hands, cither of Kings, or of annual Magi- 
ſtrates; as ſhould ſuit beſt with their Inclina- 
tions. Tho' indecd we find the People returning 
the Compliment, and leaving this Option to the 
zenate b. 

IX. To give farther Light to this Enquiry, 
it may be worth our while to examine the Caſe 
which Mr. Hobbes © puts, and the Iſſue of his 

75 ſays he, the People aſſem- 
bled deliver the Sovereignty to one particular Man to 
hold, only during Life; and, when they have ſo done, 
depart, without ordering any thing about the Place 
where they ſhall meet to make a new Election after 
his Death; they will be no longer one compound Per- 


ſon, but a looſe independent Multitude : In which it 
ſpall be lawful for auy Man to meet and conſult with 


any others, at any Time, and at any Place. Whence 
he concludes, that fuch a Monarch 1s, by the 
Law of Gratitude, obliged to take Care that the 
State be not difloly'd upon his Decealc ; either 
by fixing a certain Time and Place, when and 
where as many of the People, as think fit, ma 
meet and form an Aſſembly; or elſe by nomi- 
nating a Succeſſor, according as the Intereſt of 
the Commonwealth ſhall ſeem to require. Now 
here Mr. Hobbes is in a Miſtake, whilſt he thinks, 
That the People, by departing from one Aſ- 
© ſembly, without appointing the Time and 
Place for another, do disband and ſeparate into 
© a diſorderly Multitude; applying it, as he 
doth, to thoſe, who, in chooling a King, have 
cſtabliſh'd themſelves into a regular and perfect 
State; and not to thoſe who have it ſtill under 
Doubt and Conſultation, what State or political 
Syſtem they ſhall introduce. For when a Multi- 
tude come together on the laſt Account, and de- 
part without agrecing to meet again, tis plain 
they are diſſolv d re if, and conſequently re- 
main in the ſame divided independent Condition, 
in which they were before. But they, who have 
once incorporated themſelves into a regular Com- 
monwealth, and have ſubjected themſelves to a 
King, have fix'd all their Fortunes in this Seat, 
and cannot be preſum'd guilty of ſuch a Folly 
as to deſire, that, upon the King's Deceaſe, the 
State ſhall, likewiſe, be extinct, and themſelves 

a Vide Lib. ii. & Liv. Lib. i. Chap. xvii. 
in Paul. Piaſec, ad Ann. Chriſti, 1632. 


ie Serran, Hift. Gall. in Philipp. Valel. ze. 


b See the Hiſtory of the 7:terregrum in Poland, upon the Death of King Sigi/nau 
© De Cive, Chap. vu. Sect. 15, 16. e Here 
the Pen, when their Prince Hormiſdas died, leaving his Queen with Child, proclaim'd the unbora King, and crown'd him too, 
fing che Diadem on the Royal Burthen: Nay, they-voted the Infant a particular Name, frinly believing it would be a Son. 3x 
this prov'd the great Sapores, ſo renown'd in Story. Agathias, Lib. iv. 10. 
Gallien. Chap. I. We have a Story to this Purpoſe in Dion Caſſius, Lib. xxxvi. Tygrancs, the Armenian Prince, ha 
up in the forfeited Places of Sapbene. When Pompey demanded all his Wealth to be deliver'd up to him, by thoſe who had ut Þ 
Charge, their Anſwer was, That they xvould do nothing without expreſs Orders from their Maſter. pi ! 

hi; Will, commanded them to open the Caſtles, they ſtill refuſed to comply, urging, that the King laid this Injunction on them, ““ 
voluntarily, but through Compulſion. Vet they afterwards were oblig'd to deliver all up, when they found their Prince was dere 
uſed, and thrown into Chains upon their Refuſal. Demetrius, being made a Priſoner by Selcucus, comnmnded his Son, with ls C 
tains, and Friends that were at Athens and Corinth, not to believe his own Writing or Seal, when they ſliould be iherwn to wem: 1 
to keyp for Antigans his Towns, and the Remains of his Kingdom, as if he were actually dead. Plutarch in Demet. Pas 91+ 


thrown into the natural Condition 
not without manifcſt Danger of loſing ae 8. 
rity, which they enjoy under the preſent Et 
bliſhment. Therefore, if they have not confi 5 
the Sovereignty on the Prince, with the Ris 
of Inheritance, or with a Power to gif, of : 
the Succeſſion as he ſhall think fir, they — = 
ſuppoſed, at leaft, to have tacitly agreed, th 
immediately upon the Prince's Death the: i 
hold an Aſſembly, either at the uſual er 
where the Prince * his Court. Nor will * 
be wanting, in a whole People, ſome Perſons of 
great Authority and Worth, whoſe Influenc 
will be able to keep the Multitude in good Or. 
der, and to bring them, as ſoon as polſible, t, 
general Conſultation, tor ſettling the Common. 
wealth. Hence too it is evident, how far we 
are to admit of another Aſſertion of Mr. Hobbes 
«, that, When a Monarch renounces and abdicgt; 
the Government for himſelf and Heirs, the Sab jeg 
return to their abſolute aud natural Liberty. For it 
can never be true in this: Senſe, that the People 
on ſuch an Occaſion, relapſe into a confuſeg 
Multitude, without any Tye or Relation to eich 
other; but only that they receive an abſolute 
Right of liſting and diſpoſing themſelyes ancy 
under any Frame and Conſtitution. ; 
X. In hereditary Realms there ariſeth ſome 
Semblance of an Iuterregnum, when the Kin 
dies leaving his Queen with Child, or, at leat, 
under probable Hopes of Breeding. No by 
the Conſent of moſt Nations, a Right may be 
transterr'd 3 even on un-born Heirs, {> as to give 
them the juſt Title and Property, tho' as yet 
incapable of the Uſe or Exerciſe*. But non, 
whereas there is a proper Subject, in which the 
ſupreme Authority reſides, there cannot be really 
an Interregnum. On which Account either the 
Minority 4, nor the Captivity of Princes create 
an Interregnum, in the ſtrict Senſe of the Word, 
Yet as to the latter Caſe, it hath been a frequent 
Practice in the World, for the Relations of 4 
captive Prince to hold him for dead, and to po- 


ceed accordingly; whereas they ought ratherto icrita 
adminiſter the © © Borges in his Name, till ik: al pafet y 
ſhall return from his Impriſonmeat, or dic und: Nede 
it f Now, altho', before the Royal Iflu: e eh, 


brought into the World, it cannot certainly bs 
known, whether the Child will prove alive « 
dead, a Son or a Daughter (in Nations ber 
the Fair Sex is excluded from the Crown) yr 
till this Point is clearly determin'd by Time, th 
People can, by no means, challenge ſuch a Rigit 
as they obtain in a proper Interreguum; but ti 
Kingdom muſt, in the mean while, be govern 
in the ſame Method as is wont to be obſeris 
during the Minority of a Prince s. 


d Leviath. Chap. xxi. 
Jide Tuſtin. Lib. xxxvi. _ i. T 2 * 
d vait Treaſures 


nd when Tvgroncs, though ag 


_—D—— 


> —— 


© Compare this with what is faid above, Lib. iv. Chap. ii. H 17. Not. 1. 
> See, above, Lib. iv. Chap. iv. H 15. + Compare Grotius, Lib. i. Chap. iti. F 24. and Lib. iii. Chap. xx. S 3. 


2 Sec what I] have ſaid above, Sect. 7. 


7. Not. 
* 
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Cup. VII. eſpecially 

the Way of Succe/Jon or Inheritance, 
Bay nt 1 Right which Za Per fon hath ob- 
tain'd or receiv'd, is continued to his Poſterity. 
This Succeſſion * is appointed, either at the 
Pleaſure of the Prince, or at the Pleaſure of the 
People - Thoſe Princes who poſſeſs their 
Realms after the Manner of Patrimonies, have a 
Right to diſpoſe of the Succeſſion, according 
to their on Tacliaations : and when they have 
once declared their Pleaſure in this Point, 1t 
ought no leſs ſtrictly to be obſerved, than the 
laſt Will of any Teſtator. And in this Caſe, a 
King may divide his Dominions among his Chil- 
dren by equal Portions, and without regarding 
the Difference of the Sex. Or, if his Jegitimate 
Iſſue fail, he * tranſmit the Crown to his na- 
tural *, or to his adopted Son; nay, if he 
| thinks fit, to one no Way related to his Fa- 
| mily *, But, when ſuch a Monarch hath made 
no Proviſion about the Succeſſion, it muſt 
then be conſider' d, what Perſon the common 
Courſe and Order of Nature calls to inherit the 
Throne. For, tho' the Prince, in his Life-time, 
did, neither by Teſtament, nor any other Way, 
E ſignity his Relolution in this Affair, yet we muſt 
$ preſume, that he did, by no means, deſire the 
State ſhould, upon his Deceaſe, fall into Anar- 
chy; common Humanity not ſuffering him to 
leave his Subjects in a Condition of Miſery and 
AZuin. Eſpecially, ſince, if he purpoſely declin'd 
to make a future Settlement, it had been caſy 
for him to have given the People Notice; ſo that, 
vpon this Intimation, they might have agreed 
on ſome Expedient for their own Security. Be- 
ſides, we ought in Reaſon to ſuppoſe, that Prin- 
ces, as well as other Perſons, are unwilling, that 
the Rights, or the Poſſeſſions, which they have 
acquired, ſhould, at their Deceaſe, either be em- 
bezzel'd, or left as it were to the firſt Taker; 
but that they would have them devolve entire to 
their deareſt Friends. Therefore, when ſuch an 
Omiſſion happens in patrimonial Kingdoms, the 
me Order 1s to be obſerv'd, as in private In- 
beritances; except ſo far as the Diſpoſition and 
be cfety of the Nation made it adviſeable to re- 
det ede from that Method. For, altho' *tis very 
de icly, that a Father bears an equal Affection to- 
1 «7p; all his Children; yet, if he be wiſe, he 
: ill ſo far moderate and reſtrain it, as not to 
ber deaken the hereditary Eſtate, on which the Se- 


yeh rity and Honour of a Family, in a great mea- 
r re, depend: And he fhall be preſumed to have 
ght, ken this Reſolution, if he hath not 2 
t the eclared any thing to the contrary. From theſe 
00 {WE onſiderations it follows, that ſuch a Prince as 


* are now ſpeaking of, is deſirous to have the 
onarchical Frame of Government preſerved af- 
r his Death s; in as much as he ſhew'd his Ap- 


» 
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probation of it by his own Fxample, and did 
not afterwards reverſe, or alter it, by his Word 
or Dced. And farther, ſince Men are naturally 
inclined to with beſt to thoſe, from whoſe Suc- 
ceſs ſome Honour and Glory is redected on them- 
ſelves, rather than on others; and tince the Pow- 
er of Children caſts the brighteſt Glory on Pa- 
rents after their Deceaſc ; it muſt be concluded, 
that a Father is more heartily concern'd for the 
Happineſs and Greatneſs of his own Ifluc, than 
of Strangers. It he had any other Delign, he 
ought, in expreſs Manner, to have declared it: 
Since, commonly ſpeaking, we do not ſuppoſe a 
Man to have been ſo little Mafter of his Wits, as 
to deprive his Children of ſo fair an Advantage, 
and to leave it, as it were, on purpoſe to create 
Quarrels and Diſputes. But Mr. Hobbes is in the 
wrong, when, amongſt the Tokens which a 
reigning Prince may give of his Reſolution not 
to tranſmit the Crown to his Family, he reckons 
tor © one long Cuftom; In as much as he, who 
ſays nothing about his Succeſſion, is ſuppoſed 
to conſent to the ordinary Cuſtom of the 
Kingdom ; which Cuſtom, whether it derives 
its Original from the primitive Founder of the 
Race, or from any of his Poſterity, hath, in 
Time, paſs'd into the Force and Authority 
of a fundamental Law.” But the Enquiry 
which we arc now upon, is, What Order 1s to 
be obſcry'd in the Succeſſion, when it is neither 
determin'd by the Appointment of the laſt 
Prince, nor by the Law or Cuſtom of the Na- 
tion? To proceed then, our lent Monarch muſt 
be preſumed to deſire, not only that the King- 
dom fhall preſerye its regular Frame, that 1s, 
that the Sovereignty ſhall not be divided into 
Shares amongſt his * Soy or near Relations, nor 
yet held in common by them all, with equal 
Power ; but, likewiſe, that the State ſhall not be 
_ into diſtin&t Governments, and many 
ingdoms introduced inſtead of one: In as 
much as either of theſe Alterations would draw 
after it, not only the excecding great Hazard 
and Detriment of the Realm, but, alſo, the utter 
Confuſion of the royal Family. "The next Thing 
which, in this Caſe, muſt be preſumed to have 
been the Will of the Monarch, is, that, notwith- 
ſtanding the Prerogative of Age, his Sons 4 
ſhould be prefcrr'd before his Daughters; becauſe 
Men are, for the moſt part, much fitter to com- 
mand, and the Government of Women is gene- 
rally attended with a long Train of Inconveni- 
ences, which muſt needs be increas'd, if the Bro- 
thers are to be ſet aſide to make room for a fe- 
male Sovereign. Another Thing to be taken tor 
granted on theſe Occaſions muſt be, that amon 
Children of the ſame Sex, the eldeſt is to be ad- 
vanced rather than any of the reſt: And this not 


Q Ä a: a == 


Thus 4/phonſus, King of 4rragon, gave the Kingdom of Naples, which he had conquer'd, to his illegitimate Son Ferdinand: Whereas 
ers pretended, that it ought to have been united to Aragon, by the Arms and Wealth of which Nation it had been ſubdued. Ge- 
Er din. b Add, Juſtin. Lis. xli. Chap. v. Net. 10. where Phraates leaves the Parthian Empire to his Brother Mithridates, all his 

n Children being excluded. © De Cive, Chap. ix. SeR. 15. | 


* 


— 


* Fide Grot. Lib. ii. Chap. vii. Sect. 12, 13. 


1 


2 See Mr. Puddeus's Diſſertation de Succeſſone Primogenitorum, Sect. 22, Cc. and, alſo, that De Teftamentis ſummorum Imperantium, & 
Rin Caroli II. Hiſpan. Reg. Chap. i. Se. 21, &c See, likewiſe, Sidney upon Government, Chap. iii Sch. 18. and Tom. v. of the 
rene aux Queſtious d'un Provincia!, by Mr. Bale, P ag. 138, Sc. 

* This is the Notion of Hobbes, De (ive, Chap. ix. Sect 15. whoſe Words our Author copies. But the natural Affection of Fathers 


e, the ſtrong Preſumptiou of the Will of the deceaſed. | | 
dee M. Baddeus's Diflertation, already quoted, 4 Succefion. Primogenit. & 25. and Tome v. of Mr. Bayle's Auſtver te the Queſti- 
Va Proviiccial, Pag. 138, Sig. 


only 


their Children is not nece{frily or generally founded upon this; nor is there any Occaſion to ſuppoſe it, in order to cſtabliſli, 
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only, becauſe he is judg'd to excel the younger 
in Wiſdom, as well as in Years, but becauſe, it 
we conlider them with Relation to the Father, 
all Brothers arc cqual : And, were the Crown to 
be beſtow'd on the moſt worthy of them, they 
could not avoid falling into irreconcilable Dif- 
terenccs and Contentions. A famous Inſtance of 
which Truth we have in the Revolutions, that 
not long ſince happen'd in the Empire of the 
Mogul, deſcribed at large by Monſicur Berner, 
To prevent therefore all ſuch Confuſions, it is 
the beſt and ſafeſt Mcthod to follow the Order 
of Birth, which is embraced by the univerſal 
Agreement of all Nations, as a Rule which Na- 
ture herſelf ſeems to have preſcribed a. Yet here 
it will be neceſſary, that the eldeſt Son, who is 
thus preferr'd to the Crown, take effectual Care 
for the honourable Subſiſtence and Support of 
his younger Brothers. But that he ſhould be 
obliged to make thzir Fortunes as large, as if 
the Kingdom were to be divided into equal 
Shares, is both needleſs, and indeed impoſſible. 
For let us ſuppoſe four Brothers; whence can 
the elder, who is to fill the Throne, procure ſo 
much "Treaſure to pay the Portions of the reſt, 
as ſhall be cqual in Value to three Parts of the 
Realm d? It, in Monarchies of this kind, the 
Prince dies without Iſſue, his Brothers or Siſters 
are to ſucceed ; and, upon Failure of theſe, the 
next in Blood to the deceas'd King; with due 
regard till to the Prerogative of Sex and of Age. 
Nay, the Government may, at length, devolve 
ro thoſe who were actually related to the laſt 
Poſſeſſor, tho' of a different Blood from the Au- 
thor of the regal Line. And this, not only, if 
the deccas'd Prince thus declared his Will, but 
if, by the Cuſtom of the Country, the ſame Me- 
thod of Succeſſion obtains in private Inheritan- 
ces: For then, we muſt ſuppoſe, that the Prince 
would have the Cuſtom hold in regard to his own 
Patrimony e, as well as to thoſe of others, when 
he hath made no expreſs Diſpoſal to the con- 
trary. 

Mr. Hobbes ſeems to have carried this Point a 
little too far, when he tells us d, By the ſame Way 
as the Sovereignty deſcends, the Right of Succeſſion, 
likewiſe, deſcends : For, in caſe the eldefl Son dies 
before his Father, he ſhall be ſuppoſed, unleſs the Fa- 
ther bath made any other Settlement, to tranſmit the 
Right of Succeſſion to his 6wn Children; and there- 
fore the Nephews and Nieces ſball ſooner come into 
the Succeſſion, than thei rUncles by the Mother's (he 
means by the Father's) Side. It cannot indeed 
but be acknowledg'd, that this Right of the 
Children: to repreſent their Father, and come in- 
to his Place, looks very fair and equitable ; and 


that his untimely Death ſhould not be the Cauſe 


of a new Loſs and Prejudice to them, ſeems to 
be but a reaſonable Fayour. And yet, ſince the 


a Add. Xenophon. Cyropeed. Lib. viii. Pag. 139. Ed. H. Steph. in Cyrus's laſt Speech. 
Vii. Set. 13. c Vide Grot. Lib. l. Chas. vii. Se. 11. Not. 2. "” 
f Add. Bodin. de Repub. Lib. vi. Chap. v. Pag. 144, &c. g Vide Grot. d. I. Set. l. 

of Diemfius, 


in Book iv. Chap, xi. Sect. 12. 


Sec. h This is a Remark which the Hiſtorian Juin attributes to the Soldiers Who, 
Death of that Prince, advanced to the Throne Dionyſius his eldeſt Son. Extincto in Sicilia Dionyſio Tyranno, in locum cus Miltes nur 
imum Natu ex filiis qus, nomine Dionyſium ſuffecere; & nature jus ſecuti, & quod firmius futurum efſe regnum, 


1 Lib. xxi. Chap. i. i Add, £0 ad Grot. Lob. l. 


guam /i portionibus inter plures filios divideretur, arbitrabantur. 
Chap. vii. Sed. 15. 


Son, during his Father's Life, ha 
Right to the Inheritance, Der juſt K full 
and Expectation, and fince it doth not a |; 
that this bare Iz fi can be ſo well tranſmitt ar, 
Children, as the Right itſelf might be: wrd e 
with more probability conclude, that, by the . 
Right of Nature, the Nephews have 2 
Precedency of their? Uncles; unleſs their Tir 
is ſtrengthen'd and ſupported by the te 
Cuſtoms of the Kingdom f. has 
XII. But in Kingdoms which were frg e 
ſtiruted by the voluntary Act of the People, d. 
Order of the Succeſſion doth, likewiſe, originally 
depend on the People's Will, And if they ex 
preſly confer on the Prince, not only the 1 
rcignty, but, likewiſe, the Right of nominatir 
his Succeſſor (which is ſeldom done, unleſs up; 
a very extraordinary Account) then he {, 
lcave his Crown to whom he pleaſeth, But, if 
the People themſelves ſettled the Succeſſion, ther 
cither were willing to have it paſs in the uſu] 
Way of other Inheritances, ſo far as that Me. 
thod can conveniently be applicd to Kingdoms: 
or elſe they appointed a particular Courſe, * 
which it ſhould be regulated and determined 
Now the Safety of the State requires, that the 
Succeſſion of a Kingdom, /mply Hereditary (or 
where it is barely appointed that the Crown {al 
paſs from each Prince to the next of his Kin) 
thould vary from the Order and Method of pri. 
vate Inheritances 8, chiefly in the following Re 
282 Firft, That the Kingdom ſhall not be 
vided amongſt ſeveral Brothers, or other Joint. 
heirs b, equally diſtant in Blood from the decews' 
Prince. In as much as this Prohibition is highly 
conducive to the Agreement of the Subjects, and 
to the Support of the Nation and Government, 
Secondly, That the Succeſſion, ſhall ſtop at thoſe 
Perſons who are deſcended directly from the Mo- 
narch ; and not paſs to the collateral Line, much 
leſs to the Degrees of Affinity i. For the Peo- 
ple, by their primitive Grant, deſign'd only to 
confer the Kingdom on ſuch a Perſon and his 
Poſterity; upon Failure of which, they agin 
recover the Right of ſettling the Commonwealth 
as they judge convenient. Thirdly, That n 
Perſon ſhall be capable of ſucceeding, but ſuch a : 
are born according to the Laws of the Country . 
By which Caution are excluded natural or bil 
Sons, however they ſtand in the Father's All 
ction, who may perhaps equal them to his leg: 
timate Iſſue. For in thoſe Nations at kei 
which have any Honour or Spirit, ſuch Menmul 
muſt lie open to Contempt, whoſe Mothers wi 
not thought worthy of legal Matrimony, and 
were uſed rather for — Inſtruments dl 
Pleaſure, than for agreeable Companions of Lit 
Beſides, ſince the 2 of that Profeſſion it 
ſeldom famous for Conſtancy and Fidelity, io 


b Au. Bœcler. ad Grot. Lib. ii. Of 
4 De Cive, Chap. ix. Set. 19. e See abo 


Tyrant of Sicily, who, after ® 


penes unum m 


a 


r See Lib. iv. Chap. xi. Se. 12. preceding. 
1 Dam you AvvuNcuLt. Our A 


uthor obſerves here, that we ſhould ſay Patrui. But Hobbes,” under the Word Avuuncul, inc 
both by the Father's and Mother's Side. This is an Augliciſin, for, in Engliſh as well as French, the Words Uncle and Aunt are 1195 | 
te both ; there being no Word in either, to diſtinguiſh the Brother and Silter of the Father, from the Brother and Siſter of the 2 2 


Cuap. VII. 


ſince they want the Advantage of a fix'd Cohabi- 
tation, it cannot ſo very 1 be known, 
whether the Prince be really the Father of this 
unworthy Progeny, which they charge upon him. 
But now 'tis highly expedient, that the Perſon 
of a King ſhould be awtul and venerable, and, as 
little as poſſible, expoſed to Controverſy and 
Doubt *. For which Reaſon, *tis the Cuſtom in 
ſome Nations for the Queen to be deliver'd in an 
open Chamber, to take off all Suſpicion of a 
ſuppoſititious Birth. And we read that Queen 
Conſtance, Mother of Ferdinand the Second, was 
brought to Bed of him, when ſhe was paſt Fifty 
Years old, in a Pavilion erected in a moſt publick 
Part of the City, before a large Aſſembly of the 
Nobility of both Sexes b. Adopted Sons come, 
likewiſe, under this Rule or Excluſion z as well 
becauſe to be deſcended from the true regal Line 
makes a Prince more reſpected, and fills the Sub- 
jects with better Hopes, that he will reſemble his 
great Anceſtors, no leſs in Virtue than in Blood; 
as becauſe the People originally conferred the 
Crown on the immediate Race of the firſt Poſ- 
ſeſſor; deſigning, when that ſhould prove extinct, 
to reſume the Power of ſettling the Government 
for the future :. But, allowing Adoption to give 
a Right to the Kingdom, this Power of theirs 
might be for ever foreitall'd and eluded. Fourthiy, 
That in the ſame Degree of Kindred, whether 
amongſt the Children or the Grand-children of 
the laſt Monarch, the Malcs ſhall be preferr'd to 
the Females, tho* the latter happen to be their 
Superiors in Age ©. Fifihly, That in the ſame 
Degree, and the ſame Sex, the Advantage fhall 
be given to the Elder 4. Laftly, The Succeſhon 
of ſuch Realms differs from the Courſe of vulgar 
Inheritances in this, that altho' they are deliver'd, 
as it were, from hand to hand, and do not devolve 
to a new Poſſeſſor, till the Death of the former; 
yet, of theſe Perſons, the one is the Occaſion only, 
and not the proper Cauſe of tranſmitting them to 
the other; whereas common Inheritances paſs to 
a new Proprictor by the Right, and Will, and the 


the Prince, under theſe Governments, which be- 
ſtows the Crown on the next Wearer; but it de- 


Favour of the laft. For 'tis not the Pleaſure of 
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ſcends in the royal Line, by virtue of the origi- 
nal Act and Conſtitution of the People. And for 
the ſame Reaſon it is not neceſſary, that the Prince 
who ſucceeds, though the neareſt in Blood, ſhould 
take upon himſelf the private Affairs, Incumbran- 
ces, and Debts of the deceas'd. But, if he thinks 
fit, he may take Poſſeſſion of the Kingdom, and 
refuſe the Inheritance of the private Patrimony*, 
to which that nobler Right of the Crown is, by 
no means, inſeparably united; but is of itſelf an 
entire, diſtinct, and tranſcendental Inheritance. 
For the People muſt be ſuppoſed willing to have 
the Crown deſcend by a clear and unqueſtion'd 
Title; but as for the peculiar Eſtate and For- 
tune of the Prince, they are not in the leaſt 
concern'd or affected with it. Beſides, it might 

rove a Burthen to the Nation, were the royal 
Heir, at his Entrance on the Government, ob- 
liged to diſcharge ſuch Debts as his Predeceſſor 

erſonally contracted; ſince, in Caſe the JOIN 
1 would not hold out, the Deficiency 
muſt be ſupplied by the publick Stock. To con- 
clude, the chief Reaſons which move any People 
to eſtabliſh ſuch an Order of Succeſſion, as we 
have been all along deſcribing, ſeem to be thele : 
That the Throne may be fill'd without any Con- 
troverſy or Doubt; and the Inconveniences of 
new Eleckions avoided: That the Splendor of 
the Prince's Birth may increaſe his ary rs and 
his Race and Education give the Promiſe of more 
illuſtrious Virtue; and that the reigning Monarch 
may ſtill govern the Kingdom with more Vi- 

ilance, and defend it with more Courage, whilſt 
be is to deliver it down to thoſe Perſons, who, 
on the Score of natural Affection, arc the dear- 
eſt to him in the World e. 

XIII. But ſince, in this way of Succeſſion, 
which we call ene hereditary, it may eaſily hap- 
pen amongſt Perſons, far remoy'd from the Au- 
thor of the Race, that it ſhall not be clcarl 
known which of the many ought to be ord, 
if the Crown fell thus abſolutely to him who 
was next in Blood to the deceas'd Prince; eſpe- 
cially fince the Favour of Repreſentation (or of 
letting the Children repreſent their Parents in 
Right) quite 3 vaniſheth in theſe diſtant Degrees: 


a See a famous Inſtance of this in Martinius's Hiſtory of China, Lib. vi. Chap. i. Pag. 202. When Per//us and Demetrius diſputed 


which ſhould ſucceed Philip, it was urged on the Behalf of the latter, that, although he was the younger of the two, yet he was born 
in honeſt Wedlock, whereas Per/eus's Mother was only a Miſtreſs of the King's: And that, for Evidence of this Diſtinction, Per- 
eus had no Mark of Philip in his Body, whilſt Demetrius exactly reſembled his Royal Father, Livy, Lib. xxxix. Chap. liii. Add the 
Story of Ferdinand King of Naples, in Paul. Jov. Hiſt. Neapol. Lib. ii. b Pandulf. Collenut. Rer. Neapol. Lib. iv. The Child 
born in this publick Manner was Frederic II. Emperor of Germany, Son to Henry VI. © Add. Baxcler. ad d. I. Grot. 

17. Ihus Perſeus urgeth againſt his younger Brother Demetrius, Competitor with him for the Crown, That he en- 
* deayour'd to invert the Order of Age, of Nature, of the Cuſtoms of Macedon, and of the Laws of Nations. Livy, Lib xl. Ch. xi. 
* The Perſians had a very extraordinary Cuſtom, by which, one-ey'd Perſons, and thoſe who labour'd under any other corporal Ble- 
muſh, were excluded from the Crown. Procop. de B. Perſ. Lib, i Chap. xi. In reality, theſe Defects, in themſelves, imply no Inca- 
pacity for Government; and may be found in the wiſeſt and moſt virtuous Princes. 


ah 1 4 m 4 N 5 Py 
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In all dubious Caſes we muſt interpret it to be the Will of the People, that the Right of diſpoſing of the Succeſſion ſhould return 
to them as ſoon as poſſible. They did not part with it but to avoid the Inconveniences which our Author mentions. But, when 
Birth gives a Right to the Crown, it produces very great Inconveniencies, and the longer that Conſtitution continues, theſe increaſe ; 
lo that the Remedy becomes worſe than the Diſeaſe, Even in Monarchies, where the Right of Succeſſion is temper'd by a Kind of 
Eledion, yet, when the People make uſe of their negative Voice, Experience has ſhewn, That the Perſons excluded often find Parti- 
zans to cabal for them, and cauſe great Diſorders in the State. 

* This is Grotius's Opinion, Lib. ii. Chap. vii Sect. 19. Gronovius, in his 1 0 upon this Place, finds Fault with his incom- 
parable Author, but without the leaſt Appearance of Reaſon. Grotius is ſpeaking only of what a Prince has borrowed, or owes upon 
any other Account whatſoever, not as Head of the State, but as a private Perſon ; ſo that his own private Patrimony, which he poſ- 
ſeſſes independent of the Crown Lands, is as it were mortgaged for the Payment of ſuch Debts and Incumbrances. Whereas all 
Gronevius's Reaſons only prove, That a Succeſſor is obliged to diſcharge all Debts and Incumbrances that were contracted by his Pre- 
deceſſor. as Head and Governor of the People, and for the Occaſions of the State, as could eaſily be proved, if the Thing were 
not evident to any one who, with never ſo little Care, will examine that Note. Now this is what Gret;us does not deny: On the 
contrary, he contirms it himſelf ſufficiently at large in Chapter xiv. of the ſame Book, Sect. 11, 12. See what our Author ſays after 
him, Book viii. Chap x. Sect. ö. FE TR 


| _* Becauſe the Perſon to whoſe Right, thoſe in a diſtant Degree pretend to inherit, as repreſenting him, has been a'ready ex- 
cluded by thoſe who are nearer of Kin- if 2 $ : 2 
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To prevent any ſuch Con troverſy, many Nations 
have introduced a more accurate Succeſſion, 
which they term lineal. Now according to 
this, all th: Deſccndents of the royal Founder 
are conceiv'd to form a Number of perpendicu- 
lar Lines, each of which approacheth nearer to 
the Throne, according as the Ferſons, in the 
ſuns Degrec, ftand poſſeſs'd of thoſe natural 
Advantages, , the Prerogatives of Sex and of 
Years. And the Kingdom ſhall not pals into 
another Linz, till the for mer is quite exhauſted 
and extin&, It is needleſs * therefore for Per- 
ſons in this Liſt of Succeſſion, to ſhew in what 
Degree they are related to the laſt Poſſeſſor, or 
to appeal to the Right of 1 but, 
according as they are born, the Law gives them 
a perfect Right of inheriting, in their proper 
Order: Which Right, tho' they ſhould * e 
themſclves not to wear the Crown, they tranſmit 
in the ſame Order to their Children. Here then 
the firſt Regard is to be paid the Children of the 
deceas'd Prince, and not to the living only, but 
to the dead, in caſe they have left Iſſue in any 
egree whatſoever ; for ſuch Iſſue ſhall exclude 
all others, if their Parents were the neareſt lineal 
Hcirs: Vet ſo as ſtill to allow, in the ſame De- 
gree of the ſame Line, a due Preference firſt to 
the Advantage of Sex, and then to that of Age. 
(For that the bare Prerogative of Age ſhould 
out-weigh and over- rule the Prerogative of Sex, 
can perhaps be inſtanc'd in no Example of Hiſto- 
ry) If the laſt Poſſeſſor died childleſs, the Ac- 
count paſſeth back to the next Line above him, 
and ſo on; ſtill aſcending from the deceas d; and 
not deſcending from the firſt Progenitor - With 
the ſame Allowance as before to the two Prero- 
gatives of Nature. 

The two Species of incal Succeſſion, com- 
monly afbign'd, are what they term cognatical, 
and agnatical 3: The former kind which, on 
account of its being recciv'd in the Kingdom of 
Caſtile, goes, likewiſe, by the Name of Caſtilian, 
hath its Peculiarity in it, that, in the ſame De- 
gree of the ſame Line, the younger Males are 
8 to the elder Females; yet ſo as that no 

ranſition is made from one Line to another on 
the bare Obſtacle of Sex. Thus it doth not ex- 
clude the Women, but poſtpones them to the 
Men; and runs back to the Female again, in 
caſe the Males, who were ſuperior or equal to 
them in other Reſpects, ſhall happen to fail, to- 
gether with their Iſſue. By Conſequence, there- 
tore, a Grand-daughter by a Son comes before 
a Grand- ſon by a 3 a Niece by a Bro- 
ther, before a Nephew by a Siſter. The other 


2 ade Guicciardin. Lib. xii. Pag. 367. 


kind of lineal Succeſſion, or the agnati a 
from this, in that it excludes wer differ 
the Females and their Deſcendents for Ry 
Cuſtom which ſeems chicfly to have been tak 
up, to hinder the Kingdom from paſſing b r 
riage to Strangers; and to maintain the = ns 
Stock in its due Veneration, which might 3 
danger of growing weak and deſpicable, by ful 
fering ſo many foreign Graffs. This is a i 
ly known by the Name of French Succeſſion wag 
ing long obtained in that Nation. In ſome Pla Tc 
the agnatical Method is temper'd with this Re. 
ſerve, that, in cafe all the Male Line fails 5. 
Right returns to the Females =, Sits 

We may remark in general of lincal Sy 
that, fince 'tl ſo very pi and caſy, it a 
a principal Means of deciding Controyerjicy ; 
Kingdoms, to enquire firſt of all, what king of 
Succeſſion hath been there by Cuſtom eſtabliſſed. 
A remarkable Inſtance of this the Hiſtory of t, 
laft Age preſents us with, in the Diſpute about 
the Succeſſion to the Crown of Portugal; when 
Raynutius of Parma ſtood on the Right of lin 
the other Competitors on the Right of jp}: lu. 
heritance b. 

XIV. Another Method of Succeſſion 4 may 
be introdue'd, by Virtue of which he ſhall ava 
ſtand neareſt to the Crown, who is ncareſt to the 
Founder of the royal Family. Thus then th; 
Founder's Sons are the firſt in the Liſt, according 
to their Age; next to them his Nepheys, with 
regard ſtill to their Father's Age, and to their 
own: Upon Failure of all theſe, the Founder, 
Grandſons come in, then his Grand Neyhey, 
and ſoon. This was the Courſe obſery'd of oli 
in Numidia, as we may gather from Livy e The 
like is practis'd in the Kingdom of Siam; a 
hath been in Fez and Morocco © : As it was her- 
tofore amongſt the Curacs, or petty Kings in 
Peru, under the Empire of the 7nca's f. Thus 
in many Parts of the Eaſt Indies, eſpecialy on 
the Coaſts of Malabar, tis the Cuſtom for the 
Father to be ſucceeded not by his own Soh, bit 
his Siſter's Son: The People fancying themlchrs 
to have more evident Proof, that the latter is d 
the royal Blood 3. In Hiſpauiola, the Nepheꝶ 
by the Siſter are admitted tor the ſame Realon; 
thoꝰ not till the direct Line fails . And amongt 
other Indian Nations, in that Neighbourhool, 
even in private Inheritances, the preſent Poſſelior 

refers his Siſter's Children to his own; except 
ing the Family of the Juca 's, where the Son ca- 
ſtantly ſuccceds the Father i. The ſame Rulez 
tollow'd in Canada, with regard to Honour ® 
well as to Eſtates k. Strabo | reports a very ſtriꝶ 


b Vide Conneſtag. de Unione Luſitan. Lib. iii. About which we may alſo conſul! 


Diſſertation of the late Mr. Henry Coccqjus, entituled, Juſtitia Belli & Pacis in Statu Rrgni Portugallici fundata, &c. Art. il. Curt. 


Lib. xxix. Chap. xxix. 


4 Jodoc. Shouten, % Deſcript. Regn. Siam. 


e Thuanus, Lib. Ixv. ad Am. 1578, & Cr 


neſtag. de Unione Luſitan. Lib. i. the laſt of which Authors ſeem to hint, that this proceeded from a particular Compact between & 


Brothers. f Garcilaſl, de la Vega, Lib. iv. Chap. x. 
{everal Places of his Work. 
* Franc. Creuxius H. Canad. Lib. i. 


h Franc. Lopez de Gomora, Hift. Ind. Occidental. Chap. xxviii. 
Lib. xv. Pag. 528. Ed. Genc. Caſaub. 


8s Petrus de Valle, Vin. Part. iii. Epiſt. vi. & Hzeron. Oar, x 
i em, Chap. W 


i 


——— 


x See Gret. Book ii. Chap. vii. Sect. 22, 23. 


2 For here it may often happen, That the neareſt in Blood is excluded. For Inſtance, a King leaves three Sons, Lew: Chor 
and Henry. The Son of Lexis, who ſucceeded him, dies without Children. Charles, the ſecond, has only one Grandlon. Hem) 
the third, is ſtill living. This laſt is Uncle to the deceaſed King: The Grandſon of Charlis is but his Couſin. And yet tits Crate 
ſon is entitled to the Crown, as tranſmitted to him by his Grandfather, whoſe Line excludes Henry and his Deſcendants, till it &. 


comes extinct. 


$ Theſe Names come from the Words Cognati and Agnati, the former whereof ſignifies, in the Reman Law, the Kindred dy ix 
Mother's Side; the latter, the Kindred by the Father's Side. The latter only inherit the Crown by an Agnatical Succeſſion, 


or other may obtain it by a Cognatical Succeſſion, 
* /74e Grot. Lib. ii. Chap. vii. Sect. 24. 


but 03 


Wit 


5 D py, - wm -.cGmdbo wa c 


882 


* Civil W. 
derminat 
m cenſu 
doubt nc 
Ks Notes, 


cuar. VII. eſpecially Monarc hical. 715 


ongſt the Chatramotitæ, a difion to the King and royal Family, and therefore 
. * * "The y — paſſeth, lays he, can claim ud Reliques of it for themſelves, 101 N 
8 preſent Peſſeſſor, not to his Son, but to the any of that Live ſurvive. For Succcifion in ſuch 
* Nobleman that was born in of gps Ns as . 8338 22 = = rip * 1 
3 Lf 2 25 Sw of the Nobi- Quarrel of this kind ſhould ws decks an Ju- 
Is 3 then to be with Chili; and Keepers terregnum, the People cannot be debarr'd, at 
c 
to Bed of 4900 ANG He Chi WHIC uS : a : _ n 
tart is declared lawful Heir, and app" - a roy- _ _ eee Ku w__ \. 8 2 
1 8 __ cara "who be obliged to acquiĩeſce 5 the Sentence given, 
1 be Judge of the Controterſy between two and upon Refuſal, thall by virtue of the ſove- 
- more Competitors for a Crown; eſpecially reign Authority, be compell'd to ſubmit. And 
N the Kingdom be not patrimonial * ? For to this, becauſe tis one Part of civil Subjection, to 
wif ute an uncertain Title by the Sword, is a expect from their Superior the Deciſion of any 
ahiteſt Breach of the Law of Nature. Here Controverſy that may happen between them and 
os it is evident, in the firſt place, that Diſ- their Fellows. But now, it we run over all the 
. of this kind cannot poſſibly be determin'd various Doubts which may be rais'd on the Point 
in the way of Juriſdiction, or proper Sovercign- of 2 we — _ ane — on or. ow 
= | tore th {| be left to that is capable of being ſolv'd by the People, in the 
Aker br y Aves won which holds — Per- „ 4 the Cauſes of pri- 
n 
1 "> ought 3 . Grotius * Throne, with the Approbation of the People, 
CI TNT of r 
o are n 
ject io 1 Ne ater. Ice Hoch to a common the nearer Heir: In this Caſe, the Pcople having 
Lord. And tho'the Parties themſelves may per- acknowledged the Prince in Poſſeſſion, it cannot 
haps, whilſt they are contending, acknowledge be imagin'd, that the new Claimant 1 
a Sovereign; yet the Cauſe is of ſuch a 3 22 1 3 Fe N 
t Not * 2 — f irn 8 ron be jadg d by thoſe who have already own'd him 
crior. Fir 
ES to > arms as a Judge. -. yo for * Sovereign. Much leſs have the People 
Secondly, is the King himſelf, it the Contro- a ſufficient Power to give Judgment, when they 
verſy happen'd to be ſtarted in his Lifetime, a refuſe * 8 N who puts * e 
ſufficient Arbitrator; in as much as the People, ſions. But if, upon a Vacancy in the e, 
FF of Sateel. 5 Dias hone chefs Diels, and the Progr eafy 
not ſuppoſed to have left the Method of Succet a Diſpute about their Title, he Pe 
on to the Pleaſure of the Prince. Not but that ſtand ready to receive him for their Prince, who 
| we have many Examples in Hiſtory of Kings, thall have the better Right; there is here no need 
| who, relying on their own Authority and Worth, of Judgment 1 ſo call'd, or ſuch as is 
have aſſumed greater Power in this reſpect, than given by the entence of the Court, to compoſe 
| the Conſtitution of free Kingdoms would other- Matters between private Men. For, in this Caſe, 
| wiſe allow. Thus Darius, in Herodotus b, decides the controverted Point muſt be one of theſe two; 
the Quarrel between his own Sons: And in Pla- cither barely, which of the Rivals ſtands in the 
tarche, Arſicas and m— ſubmit to their Father's neareſt Degree, or elſe which Degree ought to 
Vetermination 4. And laſtly, it may be main- have the Preference? When the former happens 
& tain'd, that neither the People themſelves can to be the Queſtion, the contending Parties are 
have fuch a Competition in an authoritive Man- to clear their Deſcent as well as they are able; 


ner. Vet not for the Reaſon 77 by Grotzus, and he who ſhall appear to the People to make 
becauſe the People have trausſerr 


= 2 Lib. ii. Chap. vii. Sect. 27. b Polymnia, init. Yet Juſtin (Lib. ii. Chap. x. Not g, 10.) reports, that the Cauſe was 
I referred by the Conſent of the Brothers to their Uncle Artaphirnes, as to a domeſtical Fudge. c Artaxcrx, init. 4 Add. 
= 1 Kings i. 5, Ec. 


— n _— 


— 


The beſt Way is to refer it to an Arbitrator that is of the ſame Royal Family. De Offic. Hom. & Civ. Lib. ii. Chap. x. Se. 12. 
Very well: provided all the Parties concern'd agree to it. But we mult not here wholly exclude the People, who have always a great 
= Intereſt in the Deciſion of ſuch Diſputes. The Quality of Hereditary Kingdom does not hinder but we may apply here the Reaſons 
= | have alledg'd (upon Gretizs, Lib. ii. Chap. vii. $ 27. Not. 4) to ſhew, That the People have a Right to determine ſuch Differences 
w ariſe about the Succeſſion, in Kingdoms which were originally eſtabliſh'd by the Will of the People. This is the rather true, be- 
= cauſe, when a King, who has it in his Power to ſettle the Succeſſion, has not done it; there is Reaſon to preſume, I hat he has left 
t do be decided by Cuſtom. Now there is none who can ſo properly judge of this, as the People, or whole Judgment is leſs liable 
d Partiality. All Arbinnors, choſen from the Royal Family, may be juftly ſuſpected; becauſe each of them, according to his Rank, 


having a Right to the Succeſſion, they may favour that Competitor whole Intereſt is moſt agreeable to their own. In ſhort, according 
to my Opinion, we ſhould reaſon here, as I have done, 


* 1 1 3 


* It, then, the King or People find, that either of the Competitors refuſes to make uſe of ſuch amicable Methods of deciding Con- 
| troverſies, as are practis'd by Perſons living in a State of natural Liberty, and that he endeavours to involve the Commonwealth in 
Civil Wars, only to gratify his own Ambition; they may certainly bring him to reaſonable Terms, by forcible Means, tho' the De- 
ermination be not in the Way of Judicial Sentence. If Gronovius had minded that, he would not have thrown away ſo many Words 
m cenſuring his incomparable Author, on whom he puts a wrong Conſtruction, in his Note upon Lib ii Chap vii. Sect 27. For I 
| ape not, but that Grotius ſuppos'd what I have juſt now ſaid. I, likewiſe, find, that Mr. Hertias takes Notice of the fame 1 hing in 
a 


5 Notes, which were publiſh d almoſt at the ſame Time of the firſt Edition of mine. 


3 


_ 
1 


all their Furiſ- out his Claim moſt evidently, ought to carry the 


concerning the Regency of a Kingdom, in my Notes upon Gretizs, Lib. i. 
Chap. iii Sect. 15. Numb ii. 
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716 The ſupreme Power is to be Book VII 


Day. New tho', in this Method of procced- ſettling the Succeſſion in the Kingdom of 4 
ing, the People's Vote weighs conſiderably to- gen. And in Hionpſius Halicarnaſſens © the —y 
wards turnit g the Scale, yet it is not pronounced ple end the Differences between Hlvius and 1 ul 
like a Sentence from the Tribunal, but only in in favour of the latter; chiefly on this A0 = 
the Way of a bare Approbation; as a Debtor ment, That he was born of a Mcther who - 
who is rcady to pay, deſires only to ſee the Bill, been the true Heireſs of the whole King. . 
and to ſatisty Bimmſeir of the Truth of what he yet, this Declaration hath no more of the N 
is charged with. ture of a judicial Sentence in it, than 9 
But if the Diſpute be, which Degree or which Perſon, who hath firſt conferr'd a Grant after 
Line ought to have the Preference, this ſhall be wards cxplains ſome Terms that were chou 10 
adjuſted by the common Declaration of the Peo- ambiguous or obſcure in the Inſtrument of = 
le, fince every one is preſumed to underſtand nation. | 
what Way he likes beſt; and ſince the People is In Caſe either of the Competitors ſhall repre. 
ſtill reckon'd the ſame as it was heretofore, when ſent it as a Grievance, that the Affections of 
the Order of Succeſſion was originally eſtabliſh'd. the People ſeem prejudiced in fayour of his 
'Thus the Controverſy between Edward King of Rival, it may be the moſt ready Expedient to 
England, and Philip Valois, as, likewiſe, that which refer the Conteſt to proper Arbitrators; ſuch ,; 
happen'd before between Fane, Daughter to are neither inclin'd to one Party more than to 
Lewis Hutin, and Philip the Long, was diſcuſs'd the other, and in regard to whole Intereſt, ti 
before an Aſſembly of the Eſtates of France . an indifferent Matter which of the Two gets the 
Thus we find in Mariana b nite ſelect Judges Victory d. 


a See the French Hiſtorians, and Polydor. Virg. Hiſt. of Eng. Lib. xix. init, Þ* Hiſt. Hiſpan. Lib. xx. Chap. ii. iii. Lb 
4 Vide Conneſtag. 4 Unicne Luſitan. Lib. iii. & v. The moſt uſual Controverſies that occur on this Head, fee in C,, Lib. 


CHA F, VAL 


The Supreme Power 1s to be held Sacred in Civil States. 


1. The ſupreme Power not to be rejifted in lawful vs. The Name of a Tyrant does not juſtify thi li; 


Commands. of Violence in the Suliject. 
11. Whether a private Member can ſuffer Injury vir. Grotius's Opinion. 
from the State, VIII. No Princes are to be held ſacred, but ſuch a 
111. Sul jets very prone to unjuſt Complaints againſt are truly inveſted with royal Authority. 
their Governors. Ix. In what Caſe an Uſurper may be accu! 
iv. How many Ways a Sovereign may injure his for a lawful Prince. f 
Subjeds. x. How far the Commands of an Uſurper di 
v. Whether in the Caſe of grievous Injury and the Subjets, while their lawful Soveriy 
Oppreſion a lawful Prince may be reſiſted. is alive, tho in au exild Condition, 


I. A civil Empire, or Sovereignty, was firſt Sacred; and ſo, that the Subjects ought notu 
introduced to guard the Safety of Man- a violent Way to reſiſt and repel the Injury! 
kind, and to take off the almoſt infinite Miſeries II. Mr. Hobbes b indeed maintains, that 4 
of a State of Nature, ſo that it be held ſacred State cannot do Injury to a Subject, as * neithir au 
and inviolable by all Men, is highly the Intereſt 4 —_ to his Slave, And he builds his Not 
of the whole World * 1. And thus much in- on this Argument, © That no Covenant hull 
deed every Man in his Wits will confeſs, that © paſs'd between the State and the Subject l 
tis a Sin to oppoſe a lawful Ruler, whilſt Nan. Injury, according to him, conſiſting in t. 


A 


within the Limits of his Authority. In as much © Violation of a Covenant) and that the Willd 

as it appears evidently from the Nature and De- the Subject is entirely ſubmitted to the Wild ch 
lign of Government, that there muſt of Neceſ- the State; ſo that whatſoeyer the State 4 f 5 - 5 
tity be join'd with it an Obligation to Non-re=- © is ſuppoſed to be done with the . * Cot * 
ſiſtance; or to a ready Obedience in 5 © ſent, But now that what a Man willingly « lor 2 
or omitting any thing, which it ſhall command “ ſents to receive, can be no*Injury to him, 5' an 1 
or forbid. The main Queſtion therefore muſt © Maxim that every Body is acquainted wi) Wi v4 1 
be, Whether in caſe the Sovereign ſhould enjoin But we have already evinced s, both that l * of 
the Subjects what is unlawful, or treat them in an doth not barely conſiſt in the Violation d: den 


injurious Manner, he is then, alſo, to be eſteemd Covenant, and that there doth really a Coycnatt' WE . In 2 


a Hal. Diodor. Sic. Lib. i. Chap. xc. b De Cive, Chap. vii. Sect. 14. & Chap. viii. Sect. 7. 
_——_—_— 

2 | 1 Norder to 

: Vide Get. Lib. i. Chap. iv. Sect. 2. And two Latin Diſcourſes of Mr. Noodt's, Publiſh'd in French by Mr. Barbgrac, 1b Pre in 

Beginning of the Year 1707, Entituled Du Pouveir de Souverains, & de la Liberte de Conſcience, at Amſterdam. line M: 

his is a falſe Suppoſition. See, above, Lib. iii. Chap. vi. Sect. 8. 3 In the ſeventh Chapter of the firſt Book, Sed. 3 * As t 

+ Zee above in the ſecond Chapter of this Book, See. 8, Oc. | oh eit re] 
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between the Monarch and his Subjects. 
And as for Subjects ſubmitting their Will to 
the Will of the State, this muſt be interpreted 
reſtrain'd according to the true End and 
Deſign of civil Communities; and then the 
whole Matter will come to this Iſſue: Every 
dubiect ſubmits his Will to the Will of the State 
in all thoſe Affairs which reſpe& the common 
Intereſt and Safety; and in any Buſineſs of this 
kind a private Member cannot complain of In 
jury, tho” he ſhould happen to diſlike the pub- 
lick proceedings. But ſince it is very 3 
that the ſovereign Power 2 enjoin the Sub- 
ject ſuch Performances, or inflict on him ſuch 
Evils, as bear no regard to the publick Wol- 
fare, but intrench on the particular Perſon's 
Right, whether acquired by Covenant, or by 
the univerſal Law of Humanity ; there appears 
no Reaſon why we ſhould not affirm, that a pri- 
vate Member is capable of being injur'd by the 
State, to which he belongs, 
III. But here it ought well to be conſider'd, 
that turbulent and querulous Subjects are wont 
ro cenſure many Actions of their Prince as Inju- 
ries, which are by no means ſuch. Every thin 
is by them condemn'd for Oppreſſion and Mil- 
management, that doth not exactly ſuit with 
their private Judgment. Now as the great Va- 
ricty of Mens Inclinations, and the Irregula- 
rity of their Aims and Wiſhes, make 1t im oſſi- 
ble that the publick Adminiſtration ſhould be 
equally Nel to all Perſons; ſo he who ex- 
claims againſt all Proceedings as injurious, which 
do not hit his particular Humour, is either con- 
triving to overthrow the Conſtitution, or hath a 
Mind to be tampering in the Government him- 
ſelt. The laſt is the Caſe with many Murmur- 
ers; who are diſcontented only, becauſe the 
Commonwealth is not in their own Hands, Of 
this Number was Avidius Caſſius *, who boaſted 
that he took up Arms againſt Marcus Antoninus, 
becauſe he was diſpleas'd at the Prince's Great- 
neſs, and could not bear the Name of au Emperor. 
Ihe ſame Pretence was made uſe of by * Peſcen- 
E nius Niger Þ, and by Clodius Albinus ©, in their 
& Rebcllions againſt Severus. Many complain of 
their Prince tor imploying bad Miniſters ; when, 
if we ſearch into the Bottom of their Diſcontent, 
= we fhall find it to be only, that they are not 
= themſclyes preferr'd to a Share in the Miniſtry, 
The common People often grumble at the Hard- 
= ſhip of Taxes, when no more is demanded than 
= what the preſent Occaſions of the Publick, or 
ſuch Neceſſities as are likely to ariſe hereafter, 
ſeem to require. And what Anſwer they ought 
to receive, Mr. Hobbes d will inform us. As tor 
the ſtrict and ſevere Execution of the Laws, no 
© Perſon can make this the Ground of his Diſſa- 
tisfaction, but ſuch an one as deſires a Libert 
of committing Wickedneſs. After all, in caſe 
any Man looks on thoſe Burthens as intolerable, 
which the Affairs of the Commonwealth make 
neceſſary, he hath the Privilege of quitting the 
In Pulcat. Gallican. Chap. i. b In lian Spartian. 


es 
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State. And if he is not inclined to make uſe 
of that Privilege, he hath nothing to blame but 
the common Condition of Mankind, who are 
not to expect in this World any Degree of pure 
and untainted Felicity. But, thould he think it 
allowable for him, on this Account, to rid him- 
ſelf of the lawful Government by violent Means; 
*twere the ſame Thing, as if he ſhould reſolve to 
improve his Fortune by Rapine and Thett, be- 
cauſe he thinks it a Hardſhip to maintain him- 
{elf by his own Induſtry and Labour. 

IV. Tho' all this muſt be acknowledg'd to be 
true ; yet there is no doubt, but that a State, or 
the ſovercign Ruler of it, may do an Injury to a 
private Subject: Since here the Parties arc both 
under the ſame common Law of Nature at leaſt, 
which is ſufficient to make them capable of be- 
ing injured one by the other. Now a Sovereign 
may be conceived to injure his Subjects two ways, 
it in his Dealings with them he violates either 
the Duty of a Prince, or the Duty of a Man; 
that is, if he either treats them got as SubjeFs, 
or not as Men. The Duty of a Prince reſpects 
either the whole People, or particular Perſons. 
Thus much a Prince owes to the whole People, 
that he procure the Good and Safety of the 
Community, either by his own Judgment, in 
caſe he be abſolute, or if his Power be limited 
by Laws, according as thoſe Laws ſhall direct 
and preſcribe. Therefore he injures the whole 
People, if he quite throws off all Care of the 
Government, in his own Perſon, and doth not ſo 
much as ſee that the publick Buſineſs be diſ- 
patch'd by his Miniſters. As for Inſtance, if he 
ſhould neither undertake the Defence of the 
Kingdom againſt foreign Enemies, nor, by a due 
Execution of the Laws, ſecure its inward Peace; 


and yet, in the midſt of all this Neglect, ſhould 
continue to 14 the Title and Revenues, and 
ſhould judge the Greatneſs of a Prince to conſiſt 
in the unbounded Extent of his vicious Pleaſures. 
For if, together with the Adminiſtration, he lays 
aſide the Honours and Profits of the regal Office, 
he ſhall be ſuppoſed to have plainly abdicated the 
Government. Which Privilege of reſigning the 
Crown ought to be allow'd him, unleis he hath 
firſt, wy evil Counſels, put the State under great 
Difficulties, and then would deſert it in the 
midit of its Danger. And this muſt be own'd 
for a manifeſt Injury, thus to diſcharge no Part 
of a Duty, and yet to deſire the Reward and 
Advantage of it. But it will be a much greater 
Injury, ſhould he, with hoftile Intentions, directly 
endeavour to overthrow the common Safety, 
and put on the Perſon of an Enemy, which 
cannot poſſibly conſiſt with the Perſon of a So- 
vereign . But ſuch a Caſe as this can never 
happen, where a Prince is Maſter of his own 
Reaſon. For who, in his Wits, would ruin 
what belongs to himſelf 3? Or where will Be 
meet with Subjects, who uſeth them as Enemies p 
Vet indeed, if he happens to enjoy two King- 
doms at once, tis poſſible that he may ſeek the 

© In Jul. Capitelin. 4 De Cive, Chap. xii. Sect. ii. 


A... it. 


| Ne it related in Sucton. Chap. xxx. 


We ſee by a Letter of the Emperor Cammedus (quoted by Copitelings, at the End of his Life of Chdins Ain, ) that this laſt, in 

Jorder to pave his Way to the Empire, ſaid, That the State {culd net be govern'd by a fingle Perſon, but that the Senate Aculd hade a 

hare in the Adminiflration. But I do not find that Spertian ſays any thing like this o Peſcennius Niger. As for the reſt, if we ex- 

mine Matters juſtly, we ſhall find that the Title of Scptimins Sewerus was no better founded than that of M. er, and Albinus. 

& * 3+ the Emperor Caligala, who wiſh'd that the Roman People were but one Head, that he might cut it off at one Blow, as we 
3 Vice Cet. Lib. i, Chap. iv. 5 11. 


Deſtruction 
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eſtruction of the one, to advance the Intereſt occaſion'd by ſome extravagant Humour: 

and Greatneſs of the other *. But we have an ſhould affault the Honour of chaſte V. if he 
Inſtance even ot the former Madneſs, in the ſhould defile his Subjects Beds by Aduſb. 
Story of a certain King of Peru, in the laſt Age, ſhould hurt their Bodies. ſeize or deſtroy tl 
who by the Practice, as 'twas reported, of ſome Goods; laftly, if he thould take away ha 12 
Magicians, was poſſeſs'd with ſo utter an Aver- of an innocent Perſon, either by direct wr 
ſion to his Subjects, that he took up a Reſolu- downright Violence, or by ſuborning falſe W. 
tion to deſtroy them all; and, in order to neſſes againſt him, or compelling the Jud 
this, commanded that no Perſon, under the Pain through Threats and Promiſes, to Paſs an un, 
of Death, ſhould till the Ground for the Space Sentence of Death: Ammianus Marcellin, 
of three Years. Which occaſion'd ſo grievous hath made a very ſenſible Reflection on the Gr f 
a Famine, that the People murther'd each other vances laſt mentioned. Amongſt Arms and Tu 4 
tor Food . Again, a Prince injures the Com- pets, ſays he, the Equality of Condition makes th, 
munity, if he ſubverts the fundamental Laws, Danger ſeem lighter ; and the Power of martial V 
without the Conſent cf the People, and upon no Jour either poſſeſſeth itſelf of what it attempted : oy 
urgent Neceflity ; or if he goes about to change #f taken off” by the Surprize of unexpected Fate car. 
the Manner of holding the Government. As, ries no Markof Infamy along with it, but concludes 
likewiſe, if he ſhould ruin the publick Patri- Life aud Pain together. But when the Pretencs 5 
mony z or if, by impoſing greater Tributes than Rights and Laws ſerves to cover and diſguiſe wick; 
the Occaſions of the State require, he ſhould Counſels, when the Fudges /it maſqu'd in the ſevere 
firſt imploy the Subjects Purſes, and then ſquan- Gravity of Cato or Caſſius, but act every thing ac. 
der away the Money in Extravagance, or ſend cording to the arbitrary Pleaſure of their inſoleut 
it out of the Realm; with many Acts of the Maſter, and the whole Affair of Life and Death i; 
fame Nature. To all which may well be applied wergh'd and determin'd by his Humour, nothing «ſe 


the ſmart Concluſion of the old Greek Epigram >: ow enſue but capital Deſtruction and Precipitate 
uiu. 
V. But 'tis a Point of greater Difficulty to ex. 


plain, whether Subjects are obliged to endure all 
thoſe Inj uries without reſiſting, or whether in 
ſome Caſes they may not repel them by Force? 
Our Judgment on the Matter is this : Since ſuch 
is the Condition of human Life, that it cannot 
be exempt from all Inconveniences, and fince 
tis not eaſy to find a Man in the whole World, 
who is ſo nicely exact in his Behaviour, as to 
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But he keeps off the wolf; we own the deed; 
But where's rhe difference, if the ſheep muſt bleed, 
Whether the keeper, or the wolf, they feed ? 


The Duty which a Prince owes to his parti- 


cular Subjects is, that he permit them to enjoy w 
the ſame Rights with others of their Rank and give a compleat and univerſal Satisfaction; 


Order; that he protect and defend them, and twould be equal Folly and Impudence to oppoſe 
adminiſter Juſtice to every one, ſo far as his Re- a Prince for every Fault; eſpecially ſince we out- 
gard to the publick Safety will allow him. If felves, on the other Hand, are not ſo very punctu- 

al in the Diſcharge of our Duty towards hin; 


he fails in any of theſe Performances towards 
particular Perſons, when the Condition of the and ſince, even in private Perſons, the Laws ar: 
Commonwealth would give him leave to diſcharge woat to paſs over ſlight Miſcarriages. Therefore 
them, he certainly does the reſpective Perſon an how much more juſt and reaſonable muſt it be 
Injury An Old Woman who came with a Pe- to overlook the pardonable Failings of a Prince, 
tition to the Emperor Adrian, and was by him on whoſe Care the "Tranquility of the whole 
told that he had no Leiſure at preſent to hear Nation, and the Security of every Man's Lif 
her, in a very angry Mood made him this ſmart and Fortune depends? And ſo much the rather 
Reply, Ergo noli imperare, Therefore dou't pretend ſince Experience informs us, with how fatal 
to govern 9, Deſtruction of the People, and how miſerable 
That Duty, which the Prince ſtands under as Convulſion of the State, the very worſt of Prin 
a Man, he may violate ſeveral Ways, in his ces have been dethron'd. We are to forgive then 
Tranſactions with particular Subjects. As ſup- the lighter Injuries of Rulers; as well in regu 
ole he fhould undeſervedly brand an honeſt to their high and noble Office, and to the ma 
. with Diſgrace and Ignominy; if he Benefits we conſtantly derive from them in other 
ſhould with-hold the Reward promis'd to his Reſpects, as out of a due Concern for our Fellow 
Service; if he ſhould refuſe to diſcharge his ſubjects, and for the whole Commonwealth!“ 
We ought to bear, ſays Tacitus 8, with the Temp! 


Debts, or to fulfil his other Contracts or En- | 
gagements, or to repair a Damage which he hath of Princes; /ince frequent Alterations can ul 
tur 


2 Joan. Moquet. Einer. Lib. iv. d Antipater i» Antho/og. In the Epigram from whence theſe Verſes are taken, the For 
refers Mercury to Hercules, becauſe the former only required Saerifices of Milk and Honey, whereas the latter demanded a Sit}! 

Lomb, or {ome ſuch choſen Beaſt of the Flock. e Vide Juſtin. Lib. ix. Chap. vi. near the End. Tho”, indeed, Pay 

Action is by no means to be commended. d Xiphilin. Fz:z. Dion. & Zonar. Tz. ii. eLib. xxvi. Chap, xiu. 

t Vide Jin. Lib. xv. Chap. iv. s Ann. xii, Chap. xi. 


— 
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1 This is what Prlip King of Macedon formerly did, as is related in Lizzy, Book xl. Chap. iii. Oc. 10 

2 Vide Gret. Lib. i. Chap. iv. Sect. 4. That muſt be duly conſider d. For the Sovereign has never any Right to do the lead T 
tice, If then we ought not to reſiſt him but in the laſt Extremity, tis not for his Sake, or by Virtue of his Power, but on Accoub 
of the Intereſt of the State ; which would, by that means, be expos'd to Troubles and Commotions. Beſides that (as Grawen 
ſerves, in his Notes upon Cet, Lib. i. Chap. iii. Se#. 8. Numb. 1 5.) it often happens, that a People, upon the Expulſion wo 
bad Prince, fall under the Dominion of another worſe than the former; the ſpecious Name of Liberty ſerving thoſe for aP wy 
who are ambitious of bringing them under their Subjection. "Tis a Reflection which Tacitus puts into a General's Mouth, C 
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turn to the Advantage of a State. *Tis a ſenſible 
Argument, which Cerialis (in the lame Au- 
thor a) uſeth to the rebellious Treviri. As you 
would endure, ſays he, the Barrenneſs of a Soil, 
the immoderate Force of Rain, and the other Incon - 
neniences of Nature, ſo endure the Luxury or the 
Ararice of your Rulers. There will be Vices in the 
World ſo Jong as there are Men; but then theſe are 
not perpetual, and are amply recompenſed by. the In- 
*ermixture of better Qualities. Plato > ſpeaks ad- 
mirably to the ſame Purpoſe, We ought never to 
uſe Violence to our Parents, unleſs they are depriv'd 
of their Reaſon : But if we diſlike their Manner of 
Living, we muſt not provoke them by unprofitable 
Remonſtrances, or cheriſb in them by ſervile Flattery, 


and a criminal Compliance, the Vices to which we 
would not be ſullject ourſelves. A wiſe Man will 
take up this Reſolution in regard to his Country; then 
only to reprebend the Miſcarriages in the State, when 
his Reproof is likely to meet with good Effect, and 
wet to draw down Ruin on himſelf: But when a Re- 
ermation caunot be wrought without the Expul/ion 
and Slaughter of many Perſons, he will never at- 
tempt to introduce a Change in the Government, by 
violent Means ; but will give himſelf up to Quiet 
and Retirement, and pray for his own and the pub- 
lick Happineſs . Belides, a Man conſults his own 
Safety, when he chooſeth rather to diſſemble the 
Affronts of too powerful an Oppreſſor, than to 
draw on himſelf ſome greater Miſchief, by un- 
reaſonable Reſentments and Complaints % Add 
to this, that as we are commanded by the Holy 
Scriptures , ſo are we adviſed by ſound Rea- 
ſon, paticntly to ſuffer the Moroſeneſs and Se- 
yerity of our Parents and Maſters © . 

Nay farther, this too is moſt certain, That 
| when a Prince, with plain hoſtile Intentions, 
| threatens the worſt and moſt cruel of Injuries, it 
is better, if we can, to withdraw ourſelves from 
the Stroke, and either to ſecure ourſelves by 
Flight and Concealment, or to remove into an- 
other Country and Government for Protection. 


a H. iv. Chap. Ixxiv. 


E Prometh. Vinct. 1 
: u U H KvTER, Oc. 
8 


= 


Vir. not in the Method of judgment, but of Villainy. 


held ſacred in Civil States. 


| b Ei. vii. Pag. 1281. D. Ed. Nach. 
che Ninth Epiſtle of his Firſt Book ad Familiares. 
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But what if a Prince ſhould with this hoſtile 
Fury attempt to deſtroy an innocent Subject, 
wi thout leaving any Poſſibility of Eſcape? Many, 
as to this Caſe, are not able to concei ve how the 
ſame Man can thus bear the Perſon of a Prince, 
and of an Enemy together, in reſpect of the poor 
Sufferer, or with what Face he can claim the 
Privilege of being held inviolable, who thus is 
bent on fſacrificivg a guiltleſs Member of the 
State, as a miſerable Victim to his Luſts. But 
they are of Opinion, that it he, who owes ano- 
ther his Protection and Patronage, ſhall, upon 
no Cauſe at all, or upon an unjuſt one, aſſume 
the Mind of an Enemy towards him, he re- 
leaſeth the other Party from his Duty of a Client 
or Dependent ; ſo far, at leaſt, as that it ſhall 
be lawtul for the latter to make uſe of Force in 
defending himſelf from the unreaſonable Cruel- 
tics of the former. Which Detence may the 
better plead for Favour, the greater the Number 
is of thoſe whom the Prince endeayours thus in- 


8 to deſtroy. But ſince 'tis hardly poſſi- 


ble to find any Examples of Princes, who enter- 
tain a Deſign againſt the Lives of innocent Men, 
and openly profeſs that they do it out of meer 
arbitrary Pleaſure 3; a greater Doubt ariſcth, 
what Courſe can be lawfully taken, when a Prince 
gocs about to exerciſe Cruelty under the Pre- 
tence and Colour of Right; as ſuppoſe, in way 
of Puniſhment, for the Neglect of an unjuſt 
Command. Now here we firſt of all take it for 
ranted, that ſince in conferring any Power there 
is a Salvo made to the Right of all Superiors, 
therefore the Subjects, upon the eſtabliſhing a 
ſovercign Civil Authority, neither could, nor 
would by that Act renounce the Subjection which 
they betore ſtood under to Almighty GOD, and, 
conſequently, that they are not bound by any 
Injunctions of the civil Power, plainly repug- 
nant to the Divine Commands. What a Subject 
ought todo in this Caſe, if threatened with Vio- 
lence on the Account of his Chriſtian 3 Profeſ- 
tion, 


© Cicero produceth this Paſſage out of Plato in 


a See the Sentences cited to this Purpoſe by Grotius, ubi ſupra. Æſchylus 


—— When a ſelf-will'd Lord 

Too hig to be controul'd, and fiercely bent 
On Cruelty and Rage, aſcends the I hrone; 
Strive not in vain, nor kick againſt the Goad. 


e Pliny, Lib. ii. = 5 xiv. ſpeaking of Maſters being murther'd by their Slaves, ſays, Non judicio, ſed ſcelere perimuntur, They ate 


% Hit. Lib. iv. Chap. Ixxili. 


* 


oriam in ſervitutem verterat. Juſtin. Lib. xv. Chap. iv. Numb. 1 


WO 
= 4 


3 


nce wherewith we ought to ſuffer any 
n that whic 
r. Sc. Tom. i. Pag. 50, 51. Ed. Steph. 

h a Power to hinder any one from ſerving G 


on by Force of Arms, againſt a Soverei 


p< Chriſtian oh leaves its Followers no other Remedy 


nd Mr. Sidrey's Diſcourſe upon Government. 


pc: th Ycneral Propoſition to the Proteſtants in particular. 


2 Ut Parentum ſavitiam, fic Patric, patiende ac ferends, leniendam efſe, Livy, Lib. xxvii. Chap. xxxiv. 
Thap. xxxvii. and tin. Lib. xv. e 11. Numb. 10. Plato in the Dialogue, intituled, the Criton, compares, likewiſe, the Pati- 
njuſtice we receive from our Country, or the Commonwealth, to the Manner in which a 
ld ought to bear with the Moroſeneſs and Severity of his Parents, or a Slave the ill Uſage of his Maſter. Nay, he even ſays, that 
Subject ought to ſuffer with ſo much the more Reaſon, as the Obligation which we are under, with reſpect to the State, is greater 
f a Man owes to a Maſter, and to thoſe from whom he receiv'd his Being. U Tegs deg. g my HlaTten ut nv T6 his 


bete, Sf ſpecioſa nomina pretexuntur, nec quiſquam alienum ſervitium & dominationem fibi concupivit, ut non eadem ifla vocabula uſur- 
7 Another Latin Hiſtorian gives us an Inſtance of it, in the Perſon of Sandocrottus, who made him- 
Wc! Maſter of the Indies, after the Death of Alexander the Great. Autor Libertatis Sandocrottus fuerat ; ſed Titulum Libertatis poſt 


1 1 Eprſt. Pet. ii. 17, 18. 
See Epictet. Enchirid. 


eit cannot be prov'd, neither by the Principles of the Law of Nature, nor by the Holy Scripture, that Sovereigns are veſted 

th a in a peaceable Manner, according to the Dictates of his Conſcience (See, above, 
. iv. Sc. 11. Note 2.) it follows from thence, that the People have as natural and as unqueſtionable a Right to defend their Re- 
who endeavours to com 
-& they have to defend their Lives, their Eſtates, and Liberties againſt the Attempts of a Tyrant. This Right 1s even more allow- 
3 ble than any other, in as much as it regards the gi eateſt of all Intereſts, and the { rongeſt of all Obligations, or rather, that which 
e Foundation and Source of all others; I mean, the indiſpenſable Neceſſity that obliges every Man to follow the Light of his own 
Fonlcience. "Tis to no purpoſe for Grotius, after having 17 1 of the Conduct o 


pel them to renounce it, or to forbid them the free Exerciſe of 


the Macchabees, to maintain, however, that 


| ut Flight, or Patience. The Paſlages which he produces regard only 
ae ons, who are not in a Capacity to reſiſt. But (as Mr. Bernard, Nouv. de la Rep. des Lettres, Mai 1700, Pag. 557, obſerves.) 
* it, moreover, leaves People the Liberty of defending their Rights by the common Ways of Juſtice. See, alſo, Gronowius's long Note 
7, Lib. i. Chap. iv. Sect. 7. Numb. 8. and Mr, Vander Muclen's Diſſertation de Sanditate ſummi Imperii civilis, &c. Pag. 
| Mr. Rechenberg, the preſent Profeſſor of Divinity at Leip/ich, likewiſe, > 
iglertation de Religiune armis defenſa, in the Year 1689, at the 2. 


e time that he had a Profeſſorſhip in another Place. He ap- 
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Gon, it is not our Buſineſs to determine: In as 
much as the ſame Scriptures, in which that holy 
Doctrine is deliver'd, may fully inform any Per- 
ſon, how infinitely it concerns him, not really, 
nor ſo much as ſeemingly to act any thing con- 
trary to his Religion *, and at how great a Price, 
if Occaſion be, he ought to purchaſe his Inno- 
cence. But that, upon the Apprehenſion of cer- 
tain Death, a Man may undertake the Per- 
formance of an Action in itſelf repugnant to the 
Law of Nature, without any Sin on his Part, 
we ſhall preſently make appear *. Yet, if the 
Act ion enjoin'd be ſuch, as I cannot perform 
without deriving Guilt on myſelf, or ſuch as I 
eſtecm to be, in its own Nature, more bitter 
than Death, and at the ſame time no Reaſon is 
ſhewn, nor ſo. much as Probability pretended, 
either from ſome Fault of mine, or from the 
e Good, why I ſhould be put under this 

eceſſity of doing what either might have been 
done by another, or ought not to be done at all; 
it is manifeſt, that the whole Defign of ſuch a 
Command is, that I may be deftroy'd, who have 
committed no Offence, purely to gratify the 
Will of the Enjoiner, and his cruel Diſpoſition 
towards me. By which A&t, ſince he lays aſide 
the Princeto put on the Enemy, he is ſuppos'd, at 
the ſame time, to have remitted the Obligation, 
which lay on the Part of the Subject. But ſtill, 
as far as tis poſſible, we are to avoid this Dan- 
ger by Flight, and to ſeck the Patronage of ſome 
third Perſon, who is not by any Ties engaged to 
the ſame Prince. Nay, if all Means of eſcaping 
are cut off, we ought rather to be kill'd than to 
kill : Yet not ſo much out of Veneration to 
the Perſon of ſuch a Ruler, as out of Regard to 
the Commonwealth, which, on ſuch an Occaſion, 
cannot but be imbroil'd in the moſt unhappy 
Troubles. But when a Ruler proceeds wart oo 


Subject by way of Puniſhment for a real Crime, 


altho' here the Subject is not bound to meet the 
Miſchief by voluntarily appearing and offering 
up himſelf; yet the Reaſon why he cannot, in 
this Caſe, defend himſelf by Force is, that the 


a See Matth. x. 31, Cc. 
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Prince acts nothing here but what is con 
with his Right; and therefore it would be h 
injurious, whatever the Pretence might 
offer him any Hurt on ſuch an Account, 
farther to be obſcrv'd, that altho' we ſhould 


never ſo fully, that a particular Sub Brant 
ſome Caſes, guard his bafety by Vi ae 


the injurious Aſſaults of his Superi 
— Sin, yet it doth not 1 — 
lawful for the other Subjects to throw off th 
Allegiance, or protect the innocent Part > 
forcible Means. For beſides, that they oughr 
not to make Inquiſition into theſe Actz of & 
Prince, which he excrciſeth, as it were by Vi 4 
of his judiciary Power, and that many — 
Perſons, to draw Odium on the Goxerumem 
make high Pretenſions to Innocence; tho! the 
Perſon ſhould happen to be really injured, the 
reſt of the People are not at all releas' from thei 
Obligation to Obedience. And that for thi 
Reaſon, becauſe, in the firſt Contract, ey 
— Subject engageth the Prince's Coed 

rotection only for himſelf, and doth not ſu 
poſe it a Condition of his own Obedience, the 
all and cach of his Fellows ſhall be juſtly treated, 
Nor is the Fear of being hereafter uſed, in th 
fame manner, ſufficient to break off this Oblige 
tion in the other Subjects; Firſt, becauſe it j 
uncertain ; and, Secondly, becauſe tis poflibl 
the Prince's Hatred to this Perſon might be 
founded on ſome particular Reaſons, which do 
not appear in others, But, whilſt the Subject 
Obligation towards the Prince remains in Fore, 
it ſhall not be lawful for him, on what Pretence 
ſoever, to make any violent Reſiſtance. 

VI. Now, as what hath been hitherto del. 
ver'd is, in the Opinion of many Men, not at a 
derogatory from the Sacredneſs of Princes; ſi 
on the other Hand, thoſe Perſons are not to he 
endured, who aſſert in groſs, that a King, wha 
he degenerates into a 'I'yrant, may be depri 
of his Crown, and brought to Puniſhment by 
the 4 People. For ſince the Acts of civil C 
vernment are for the moſt part ſo obſcure, * 


* 


—— I — * 3 


r See Sir George Mactenxie's Jus Regium, Pag. 113, Ec. 
4 When we f 


rice Specimen, Sect. 35, &c. 


2 B. viii. Chap. i. Sect. 6. 

cum Not. Gronov. And Mr. Locke on civil Government, Book ii. Chap. xviii. $ 203, & egg. 
peak of a Tyrant that may lawfully be dethron'd by the People, we do not mean by the Word People the vile Payr 
lace, or Rabble of the Country, nor the Cabal of a ſmall Number of factious Perſons ; but the greater and more judicious Pats 
the Subjects of all Ranks in the Kingdom. Beſides, the Tyranny muſt be ſo notorious, and evidently clear, as to leave no Body a 
Room to doubt of it. See what Mr. Buddeus ſays to this Matter, upon Targuin the Proud, in his Diſcourſe intituled, Jurif. Hi. 
Among the Selecta Jur. Nat. & Gent. 


3 Vide Gro. Lib. ii. Chap. i. {9 


See, likewiſe, Mr. Le Clerc upon Judges iii. 20. v. 24. Nov! 


Prince may eaſily avoid making himſelf ſo univerſally ſuſpected, and odious to his Subjects: For, as Mr. Locke ſays, in his ſecond 


"Treatiſe of civil Government, Chap. xviii. Sect. 209. i impoſſible for a Governor, if he really means the Good of the Peil on 


tbe Preſervation of them and the Laas together, not to make them fee and feel it; as it is 2 the Father of a Family, not to let bi Call 
ren ſee he loves and takes Care of them. And therefore the general Inſurrection of a whole Nation does not deſerve the Name of * 
r. Sidncy ſays upon this Subject, in his Diſcourſe concerning Government, Chap. iii. Sect. Fe Net 
are SubjeAs bound to ſtay till the Prince has entirely finiſh'd the Chains which he is preparing for em, and has put it out o 
to oppoſe. Tis ſufficient that all the Steps he takes tend manifeſtly to Slavery, and that he openly avows his De | 
In ſuch a Caſe, ſays Mr. Locke admirably well, abi fupra, Sect. 210. How can a Man any more hinder himſelf from believing in bie 
Mind which Way Things are going, or from caſting about hoxw to ſave himſelf, than he could from believing the Captain of the Shi be us 
in, <vas carrying him and the reſt of his Company to Algiers, «when he found him always ſteering that Courſe, tho" croſs Winds, Leaks it 
Ship, and Want of Men and Previfions, did often force him to turn his Courſe another Way for ſome time, which he ſteadily fh 
to again, as ſoon as the Winds, Weather, and other Circumſtances would let him? This chiefly takes Place with reſpe& to King. ! 
Power is limited by fundamental Laws. If it is objected, that, the People being ignorant, and always diſcontented, to lay the fo. 
tion of Government in the unſteady Opinion, and the uncertain Humour of the People, is to expoſe it to certain Ruin; the ſame Aud 
will anſwer you, That, on the contrary, People are not ſo eaſily got out of their old 
© Inſtance, notwithſtanding the many Revolutions that have been ſeen in that Kingdom, has always kept to its old 
© Lords, and Commons: And whatever Provocations have made the Crown to be taken from ſome of their Princes — 
carried the People ſo far as to place it in another Line.“ But 'twill be ſaid, this Hypotheſis lays a Foundation for frequent — 
No more, ſays Mr: Locke, than any other Hypotheſis. For when the People are made miſerable, and find themſelves ep 4 
Power; cry up their Governors as much as you will for Sons of Jupiter, 
« deſcended or authoriz'd from Heaven; give them out for whom or what you pleaſe, the ſame will happen. hs 
ready upon any Occaſion, to eaſe themſelves of a Burthen that fits heavy upon 
2. Such Revolutions happen not upon every little Miſmanagement in publick Affairs. Great Miſtakes in the ruling F: 2 


bellion. We may ſee what 


the ill Uſage of arbitra 


© il! treated, and contrary to Right, will 


their Pont 
ſigns againſt the dur. 


Forms, as ſome are apt to . Fal 
Hilatwe | 
— they nefe 


let them be ſacred an * 
The People gelen 
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Cuav. VIII. 
itude cannot apprehend the Equity or 
- — of them, 124 often, through Pre- 
f dice or Paſſion, will not apply their Minds to 
Foiſcovery of the Truth; and ſince, generally 
| aking, it makes for the Intereſt of the Com- 
Pnwcalth to let the Reaſons of the State and 
oun 
* known by a very few: It will be a moſt 
difficult Task to point out exactly thoſe ſeveral 
Actions, on the Performance of which a Prince 
may juſtly be call'd a Tyrant, and as juſtly be 
oppoſed by the People, with any Violence whats 
ſever . Whence it may caſily come to pals, 
that an Odium of this Nature ſhall be brought 
even on a good Prince, by ſuch as either diſſike 
his Perſon, or the preſent Conſtitution; fince 
Men have been now long accuſtom'd in the 
Uſe and Signification of Words, to make them 
ſtand not only for the real Nature of Things, 
but for their own Humour or Affect ions. Thus 
much is acknowledg'd y general Opinion; that 
neither private and perſonal Vices, nor ſmaller 
Negle&s in the publick Adminiſtration, are ſuf- 
ficient to denominate a Tyrant. Are heavy 
Taxcs impoſed ? The Subjects who are not ad- 
mitted to Council, cannot poffibly judge he- 
ther the Neceſſity of the State requires this 
proviſion, or not. Are ſevere Penaltics exe- 
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a Comp, Bœcler. ad Grot. Lib. i. Chap. iv. Sea. 14. 
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held ſacred in Civil States: 


ds of publick Counſels and Proceed- 
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cuted? Why; it this be done upon ſome prece- 
dent Offence, and according to the Laws, no 
Man can, with Juſtice, complain; tho' perhaps 
the Caſe would better have allow'd of Mercy and 
Pardon. Are ſome great Men innocently taken 
off, on the Account of private Hatred or Suſpi- 
cion; which, in vulgar Eftimation, paſſeth for 
the higheſt and moſt provokitig Grievance? Yet 
if Plots againſt the Prince's Government, or o- 
ther Crimes arc, in pretence at leaſt, laid to their 
Charge, or the ordinary Courfe of Judgment 
obſery'd in condemning them; although per- 
haps the Perſons themſelves, and ſome few others 
may be thoroughly ſatisfied of their Innocence; 
yet how is it poſſible that the reſt of the People 
thould have the ſame Certainty and Affurance ? 
Eſpecially fince the Preſumption of Juſtice al- 
ways lies on the Prince's Side. Well, but per. 
haps Promiſes arc broken, or Privileges formerly 
granted retrench'd. Still, if the Prince be abſo- 
late, tis but to alledge ſome Offence in the Par- 
ties, or ſome ſignal Advantage to the Common- 
wealth, and then he ſhall be ſuppoſed to have 
acted according to his ſovercign Right; and 
whether theſe eus be real, or no, the Sub- 
jects are not able clearly to judge. And all 

rivileges muſt be conſtrued with this Limitation 
and Exception, Unleſs the Safety or Neceſſity of 


— 2» 


« wrong and inconvenient Laws, and all the Slips of human Frailty will be borne by the People without Mutiny or Murmur, 3. 
«© This Power in the People of providing for their Safety a- new, by a new Legiſlative, when their Legiſlators have acted contrary to 


their Truſt, by invading their Property, is the beſt Fence againſt Rebellion, and the probableſt Means to hinder it. For Rebellion be- 
ing an Oppoſition, not to Perſons, but Authority, which is founded only in the Conſtitutions and Laws of the Government; thoſe 
* whoever they be, who by Force break —_—_ , and by Force juſtify the Violation of them, are truly and properly Rebels. For 
* when Men, by entering into Society and civil Government, have excluded Force, and introduced Laws for the Preſervation of Pro- 
« perty, Peace, and Unity among themſelves , thoſe who ſet up Force again in Oppoſition to the Laws do rebellare, that is, do bring 
c — again the State of War, and are properly Rebels, as the Author ſhews. In the laſt Place he demonſtrates, that there are, alſo, 
' — — in allowing all to — who govern, than in granting ſomething to the People. But it will be ſaid, that ill- 
affected and factious Men may ſpread amongſt the People, and make them believe, that the Prince or Legiſlative act contrary to their 
' Truſt, when they only make a. of their due Prerogative. To this Mr. Locke anſwers, That the People, however, is to be Judge of 
© all that; becants no Body can better judge whether his Truſtee or Deputy acts well, and according to the Truſt repoſed in him, 
* than he who deputed him. He might make the like Query (ſays Mr. Le Clerc, from whom this Extract is taken) and aſk, whether, 
the People being oppreſs d by an Authority which they ſet up but for their own Good, it is juſt that thoſe who are veſted with this 
Authority, and of which they are complaining, ſhould themſelves be Judges of the Complaints againſt them? The greateſt Flatter- 
ers of Kings dare not ſay, that the People are obliged to ſuffer abſolutely all their Humours, how irregular ſoever they be ; and 
© therefore muſt confeſs, that when 1.9 my" is had to their Complaints, the very Foundations of Society are deſtroy'd ; the Prince 
* and People are in a State of War with each other, like two Independent States that are doing themſelves Jultice, and acknowledge no 
* Perſon upon Earth, who, in a ſovereign manner, can determine the Diſputes between them.“ Bib/iothegue Univerſal. Tom. xix. Fag. 591. 
Mr. Sidney in his Diſcourſe upon Government, Chap. iii. Sect. 41, ſays, I hey who create Magiſtracies, and give to them ſuch Name, 
« Form, and Power, as they think fit, only know whether the End for which they were created, be perform d, or not. I hey who 
= a Being tothe Power which had none, can only judge whether it be employ'd to their Welfare, or turn'd to their Ruin. They 
0 not ſet up one or a few Men that they and their Poſterity may live in Splendor and Greatneſs ; but that Juſtice may be adminiſter'd, 


« Virtue eftabliſh'd, and Proviſion made for the publick Safety. No wiſe Man will think this can be done, if thoſe who ſet themſelves 
to overthrow the Law are to be their own Judges. If Caligula, Nero, Vitellius, Domitian, or Heliogabalus had been ſubje& to no 
other Judgment, they would have compleated the Deſtruction of the Empire. If the Diſputes between Dur/ius, Evens the Third, 
* Dardannus, and other Kings of Scotland, with the Nobility and People, might have been determin'd by themſelves, they had eſcap'd 
the Puniſhments they ſuffer d, and ruin'd the Nation as they deſign d. Other Methods were taken; they periſh'd by their Madnefs ; 
better Princes were brought into their Places, and their Sueceſſors were, by their Example, admoniſh'd to avoid the Ways that had prov'd 
fatal to them. If Edvard the Second of England, with ah and the Spencers, Richard the Second, with Trefilian and Vere, 
* had been permitted to be Judges of their own Caſes, they who murther d the beſt of the Nobility, would have purſu'd their 
* Deſigns to the Deſtruction of ſuch as remain'd, the Enſlaving of the Nation, the Subverſion of the Conſtitution, and the Eſtabliſh- 
ment of a meer Tyranny in the Place of a mix'd Monarchy. But our Anceſtors took better Meaſures. They, who had felt the 
* Smart of the Vices and Follies of their Princes, knew what Remedies were moſt fit to be applied, as well as the beſt Time of a ply- 
* ing them. They found the Effects of extreme Corruption in Government to be ſo deſperately pernicious, that Nations * ne- 
* ceilarily periſh, unleſs it be corrected, and the State reduced to its firſt Principle, or alter d. Which being the Caſe, it was as eaſy 
* ſor them to judge whether the Governor who had introduced that Corruption ſhould be brought to Order, or remov'd, if he would 
not be reclaim d; or whether he ſhould be ſuffer d to ruin them and their Poſterity ; as it is for me to judge, whether I ſhould put 
* away my Servant, if I knew he intended to poiſon or murther me, and had a certain Facility of accompliſhing his Deſign, or whether 
* I ſhould continue him in my Service 'till he had 83 it. Nay, the Matter is ſo much the more plain on the Side of the Na- 
* tion, as the Diſproportion of Merit between a whole People, and one or few Men entruſted with the Power of governing them, is 
greater than between a private Man and his Servant.” 1o this let us add the following Verſes of an antient Greek Poet, wiz. 


A 95 ancient Law commands us to obey 
Thoſe who in Government do bear the Sway: 
But wicked Magiſtrates we may reſiſt, 
Nor ſuffer them to do whate'er they liſt; 
For then the World would in Contuſion lie, 
And Civil States be Scenes of Anarchy. 
Philemon in Adelph. Fragm. ix. Edit. Cleric. 
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Gon, it is not our Buſineſs to determine * : In as 
much as the ſame Scriptures, in which that holy 
Doctrine is deliver'd, may fully inform any Per- 
ſon, how infinitcly it concerns him, not really, 
nor ſo much as ſeemingly to act any thing con- 
trary to his * * a, and at how great a Price, 
if Occaſion be, he ought to purchaſe his Inno- 
cence. But that, upon the Apprehenſion of cer- 
tain Death, a Man may undertake the Per- 
formance of an Action in itſelf repugnant to the 
Law of Nature, without any Sin on his Part, 
we ſhall preſently make appear. Yet, if the 
Action enjoin'd be ſuch, as I cannot perform 
without deriving Guilt on myſelf, or ſuch as I 
eſtecm to be, in its own Nature, more bitter 
than Death, and at the ſame time no Reaſon 1s 
ſhewn, nor ſo. much as Probability pretended, 
either from ſome Fault of mine, or from the 
2 Good, why I ſhould be put under this 

eceſſity of doing what either might have been 
done by another, or ought not to be done at all; 
it is manifeſt, that the whole Defign of ſuch a 
Command is, that I may be deftroy'd, who have 
committed no Offence, purely to gratify the 
Will of the Enjoiner, and his cruel Diſpoſition 
towards me. By which A&, ſince he lays aſide 
the Princeto put on the Enemy, he is ſuppos d, at 


the ſame time, to have remitted the Obligation, 


which lay on the Part of the Subject. But ſtill, 
as far as tis poſſible, we are to avoid this Dan- 
ger by Flight, and to ſcck the Patronage of ſome 
third Perſon, who is not by any Ties engaged to 
the ſame Prince. Nay, it all Means of cſcaping 
are cut off, we ought rather to be kill'd than to 
kill : Yet not ſo much out of Veneration to 
the Perſon of ſuch a Ruler, as out of Regard to 
the Commonwealth, which, on ſuch an Occaſion, 
cannot but be imbroil'd in the moſt unhappy 
Troubles. But when a Ruler proceeds ad 


Subject by way of Puniſhment for a real Crime, 


altho' here the Subject is not bound to meet the 
Miſchief by voluntarily appearing and offering 
up himſelf; yet the Reaſon why he cannot, in 
this Caſe, defend himſelf by Force is, that the 


a See Matth. x. 31, Cc. 
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Prince acts nothing here but what is « 

with his Right; and therefore it would debe 
N whatever the Pretence might bebe 
offer him any Hurt on ſuch an Account, It e 
farther to be obſerv d, that altho' we ſhoul desde 
never ſo fully, that a particular Subject e 
ſome Caſes, guard his bafety by Viol J in 
the injurious Aſlaults of his Superior, and t. 
without Sin, yet it doth not bereby be hs 
lawful for the other Subje&s to throw off the” 
Allegiance, or protect the innocent Part * 
forcible Means. For beſides, that they on 
not to make Inquiſition into theſe Acts of * 
Prince, which he exerciſeth, as it were by Vie e 
of his judiciary Power, and that many = 
Perſons, to draw Odium on the Goren 
make _— Pretenſions to Innocence; tho the 


— 


See Sir George Mackenzie's Jus Regium, Pag. 113, Cc. 
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Perſon ſhould happen to be really injured, the | 
reſt of the People are not at all releas'd from thy; ] 
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— Subject engageth the Prince's Care ant b 
rotection only for himſelf, and doth not ſu a 
poſe it a Condition of his own Obedience, that n 
all and cach of his Fellows ſhall be juſtly treaty, Ix 
Nor is the Fear of being hereafter uſed, in the fi 
ſame manner, ſufficient to break off this Oblig- 1 
tion in the other Subjects; Firſt, becauſe it h - 
uncertain ; and, Secondly, becaulc *tis pofiibl th 
the Prince's Hatred to this Perſon might he Pr 

founded on ſome particular Reaſons, which 4 
not appear in others, But, whilft the Subject | 
Obligation towards the Prince remains in Force, or 
it ſhall not be lawful for him, on what Pretence « w 
ſoever, to make any violent Reſiſtance. 1 
VI. Now, as what hath been hitherto del. : 5 
ver'd is, in the Opinion of many Men, not at il « wi 
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2 B. viii. Chap. i. Sect. 6. 3 Vide Got. Lib. ii. Chap. i. | Mr. 8 
cum Not. Gronov. And Mr. Locke on civil Government, Book ii. Chap. xviii. $ 203, & /c99. « Forr 
4 When we ſpeak of a Tyrant that may lawfully be dethron'd by the People, we do not mean by the Word Pezp/e the vile Pope 8 
lace, or Rabble of the Country, nor the Cabal of a ſmall Number of factious Perſons; but the greater and more judicious Pad 90 5 
the Subjects of all Ranks in the Kingdom. Beſides, the Tyranny mult be ſo notorious, and evidently clear, as to leave no Body a « Virt; 
Room to doubt of it. See what Mr. Buddeus ſays to this Matter, upon Targuin the Proud, in his Diſcourſe intituled, Juri Hd o. 
rice Specimen, Sect. 35, Sc. Among the Selecta Jur. Nat. & Gent. See, likewiſe, Mr, Le Clerc upon Judges iii. 20. v. 24. Nor: « other 
Prince may eaſily avoid making himſelf ſo univerſally ſuſpected, and odious to his Subjects: For, as Mr. Locke ſays, in lis en 1 
"Treatiſe of civil Government, Chap. xviii. Sect. 209. it, impoſſible for a Governor, if he really means the Good of the Pali « the p 
tbe Preſervation of them and the Laas together, not to make them fee and feel it ; as it is oF the Father of a Family, not to let bi C « betts 
ren ſee he loves and takes Care of them. And therefore the general Inſurrection of a whole Nation does not deſerve the Name of it © fatal 
bellion. We may ſee what Mr. Sidney ſays upon this Subject, in his Diſcourſe concerning Government, Chap. iii. Sec. 70 News « had | 
are Subjects bound to ſtay till the Prince has entirely finiſh'd the Chains which he is preparing for em, and has put it out of their font « Deſip 
to oppoſe. Tis ſufficient that all the Steps he takes tend manifeſtly to Slavery, and that he openly avows his Deſigns againſt the va ment 
In ſuch a Caſe, ſays Mr. Locke admirably well, ubi ſupra, Sect. 210. How can a Man any more hinder himſelf from believing in bn; Fa © Smar 
Mind which Way Things are going, or from caſting about how to ſave himſelf, than he could from believing the Captain of the Shi be © ing th 
in, vas carrying him and the reſt of his Company to Algiers, «chen he found him always fteering that Courſe, tho" croſs Winds, Leats ns © cellar; 
Ship, and Want of Men and Previſions, did often force him to turn his Courſe another Way for ſome time, which he fleadily nh « forth 
to again, as ſeon as the Winds, Weather, and other Circumſtances would let him ? This chiefly takes Place with reſpect to King 18 © not b 
Power is limited by fundamental Laws. If it is objected, that, the People being ignorant, and always diſcontented, to lay the ou away 
tion of Government in the unſteady Opinion, and the uncertain Humour of the People, is to expoſe it to certain Ruin; the fame a 15 I ſhou 
will anſwer you, That, on the contrary, People are not ſo eaſily got out of their old Forms, as ſome are apt to ſuggeſt. Englanh * tion,; 
© Inſtance, notwithſtanding the many Revolutions that have been ſeen in that Kingdom, has always kept to its old - ara of A # preate 
Lords, and Commons: And whatever Provocations have made the Crown to be taken from ſome of their Princes Heads, the s 

carried the People ſo far as to place it in another Line.” But 'twill be ſaid, this Hypotheſis lays a Foundation for frequent Ron 
No more, ſays Mr: Locke, than any other Hypotheſis. For when the People are made miſerable, and find themſelves expo!” A. 
« the ill Uſage of wok wr Power; cry up their Governors as much as you will for Sons of Jupiter, let them be ſacred and * B. 
rom Heaven; give them out for whom or what you pleaſe, the ſame will happen. The People ges "A, 
ill treated, and contrary to Right, will be ready upon any Occaſion, to eaſe themſelves of a Burthen that fits heavy upon 16 


2. Such Revolutions happen not upon every little Miſmanagement in publick Affairs. Great Miſtakes in the ruling Far, bs 
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CHAP. VIII. 


itude cannot apprehend the Equity or 
” — of them, 2 often, through Pre- 
. dice or Paſſion, will not apply their Minds to 
"Diſcovery of the Truth; and ſince, generally 
| aking, it makes for the Intereſt of the Com- 
onwealth to let the Reaſons of the State and 
the Grounds of publick Counſels and Proceed- 
ings be known by a very few: It will be a moſt 
difficult Task to 2 out exactly thoſe ſeveral 
Actions, on the Performance of which a Prince 
may juſtly be call d a Tyrant, and as juſtly be 
oppoſed by the People, with any Violence whats 
ſever . Whence it may eaſily come to paſs, 
that an Odium of this Nature ſhall be brought 
even on a good Prince, by ſuch as either diſſike 
his Perſon, or the preſent Conſtitution 3 fince 
Men have been now long accuſtom'd in the 
Uſe and Signification of Words, to make them 
ſand not only for the real Nature of Things, 
but for their own Humour or Affect ions. Thus 
much is acknowledg'd by general Opinion, that 
neither private and perſonal Vices, nor ſmaller 
Negle&s in the publick Adminiftration, are ſuf- 
ficient to denominate a Tyrant. Are heavy 
Taxcs impoſed ? The Subjects who are not ad- 
mitted to Council, cannot poſſibly judge whe- 
ther the Neceſſity of the State requires this 
proviſion, or not. Are ſevere Penalties exe- 


a Comp, Bœcler. ad Grot. Lib. i. Chop. iv. Sect. 14. 
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cuted? Why; it this be done upon ſome prece- 
dent Offence, and according to the Laws, no 
Man can, with Juſtice, complain; tho' perhaps 
the Caſe would better have allow'd of Mercy and 
Pardon. Are ſome great Men innocently taken 
off, on the Account of private Hatred or Suſpi- 
cion; which, in vulgar Eftimation, paſſeth for 
the higheſt and moſt | edn, Grievance? Yet 
if Plots againſt the Prince's Government, or o- 


ther Crimes arc, in pretence at leaſt, laid to their 


Charge, or the ordinary Courfe of Judgment 
obſcry'd in condemning them; although per- 
haps the Perſons themſelves, and ſome few others 
may be thoroughly ſatisfied of their Innocence 
yet how is it pothble that the reſt of the People 
thould have the ſame Certainty and Affurance ? 
Eſpecially ſince the Preſumption of Juſtice al- 
ways lies on the Prince's Side. Well, but per. 
haps Promiſes arc broken, or Privileges formerl 
granted retrench'd. Stili, if the Prince be abſo- 
late, *tis but to alledge ſome Offence in the Par- 
ties, or ſome ſignal Advantage to the Common- 
wealth, and then he ſhall be ſuppoſed to have 
acted according to his ſovercign Right; and 
whether theſe Pretences be real, or no, the Sub- 
jects are not able clearly to judge. And all 
rivileges muſt be conſtrued with this Limitation 


and Exception, Unleſs the Safety or Neceſſity of 


« wrong and inconvenient Laws, and all the Slips of human Frailty will be borne by the People without Mutiny or Murmur. 3. 
« This Power in the People of providing for their Safety a- new, by a new Legiſlative, when their Legiſlators have acted contrary to 
their Truſt, by invading their Property, is the beſt Fence againſt Rebellion, and the probableſt Means to hinder it. For Rebellion be- 
ing an Oppoſition, not to Perſons, but Authority, which is founded only in the Conſtitutions and Laws of the Government ; thoſe 
* whoever they be, who by Force break — and by Force juſtify the Violation of them, are truly and properly Rebels. For 


* when Men, by entering into Society and civi 


Government, have excluded Force, and introduced Laws for the Preſervation of Pro- 


© pertys Peace, and Unity among themſelves , thoſe who ſet up Force again in Oppoſition to the Laws do rebellare, that is, do bring 


greater 


k again the State of War, and are properly Rebels, as the Author ſhews. > es, t 
as in allowing all to thoſe who govern, than in granting ſomething to the People. But it will be ſaid, that ill- 


In the laſt Place he demonſtrates, that there are, alſo, 


affected and factious Men may ſpread amongſt the People, and make them believe, that the Prince or Legiſlative act contrary to their 
' Truſt, when they only make uſe of their due Prerogative. To this Mr. Locke anſwers, That the People, however, is to be Judge of 


* all that; becauſe no Body can better jud 


whether his Truſtee or Deputy acts well, and according to the Truſt repoſed in him, 


than he who deputed him. He might make the like Query (ſays Mr. Le Clerc, from whom this Extract is taken) and aſk, whether, 
the People being oppreſs d by an Authority which they ſet up but for their own Good, it is juſt that thoſe who are veſted with this 
* Authority, and of which they are complaining, ſhould themſelves ef wn of the Complaints againit them ? 'The greateſt Flatter- 


* ers of Kings dare not ſay, that the People are obliged to ſuffer ab 


olutely all their Humours, how irregular ſoever they be ; and 


therefore muſt confeſs, that when 1.9 9 qo is had to their Complaints, the very Foundations of Society are deſtroy'd; the Prince 


* and People are in a State of War with each other, like two Independent States that are doin 
| © Perſon upon Earth, who, in a ſovereign manner, can determine the Diſputes between them,” Bibliothegve Univerſal. Tom. xix. Fag. 
Mr. Sidney in his Diſcourſe upon Government, Chap. iii. Sect. 41, ſays, 
Form, and Power, as they think fit, only know whether the End for which they were created, be perform d, or not. 


themſelves Jultice, and acknowledge no 


1 
I hey who create Magiſtracies, and give to them . 
Ihey who 


G give a Being tothe Power which had none, can only judge whether it be . to their Welfare, or turn'd to their Ruin. 1 hey 
o not ſet up one or a few Men that they and their Poſterity may live in Splen 


or and Greatneſs ; but that Juſtice may be adminiſter'd, 


« Virtue eſtabliſh'd, and Proviſion made for the publick Safety. No wiſe Man will think this can be done, if thoſe who ſet themſelves 


* had been permitted to be Judges of their own Caſes, they who 


* I ſhould continue him in my Service 'till he had 
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© to overthrow the Law are to be their own Judges. If Caligula, Nero, Vitellius, Domitian, or Heliogabalus had been ſubject to no 

* other Judgment, they would have compleated the Deſtruction of the Empire. If the Diſputes between Dur/ius, Evers the Third, 
* Dardannus, and other Kings of Scotland, with the Nobility and People, might have been determin'd by themſelves, they had eſcap'd 
F< the Puniſhments they ſuffer d, and ruin'd the Nation as they deſign d. Other Methods were taken; they periſh'd by their Madnets ; 

better Princes were brought into their Places, and their Sueceſſors were, by their Example, admoniſh'd to avoid the Ways that had prov'd 
© fatal to them. If Edzvard the Second of England, with Gawe/ton and the Spencers, Richard the Second, with Trefilian and Vere, 
d murther'd the beſt of the Nobility, would have purſu'd their 
* Deſigns to the DeſtruQtion of ſuch as remain'd, the Enſlaving of the Nation, the Subverſion of the Conſtitution, and the Eſtabliſh- 
ment of a meer Tyranny in the Place of a mix'd Monarchy. But our Anceſtors took better Meaſures. 
* Smart of the Vices and Follies of their Princes, knew what Remedies were moſt fit to be applied, as well as the 
* ing them. They found the Effects of extreme Corruption in Government to be ſo deſperately pernicious, that Nations mu 
* celſari]y periſh, unleſs it be corrected, and the State reduced to its firſt Principle, or alter d. Which being the Caſe, it was as eaſy 
* ſorthem to judge whether the Governor who had introduced that Corruption ſhould be brought to Order, or remov'd, if he would 
not be reclaim d; or whether he ſhould be ſuffer d to ruin them and their Poſterity ; as it is for me to judge, whether I ſhould put 
* away my Servant, if I knew he intended to poiſon or murther me, and had a certain Facility of accompliſhing his Deſign, or whether 
rform'd it. Nay, the Matter is ſo much the more plain on the Side of the Na- 
* tion, as the Diſproportion of Merit between a whole People, and one or few Men entruſted with the Power of governing them, is 
# greater than between a private Man and his Servant.” 1o this let us add the following Verſes of an antient Greek Poet, wiz. 


They, who had felt the 
ſt Time of apply- 


ne- 


A * ancient Law commands us to obey 
Thoſe who in Government do bear the Sway : 
But wicked Magiſtrates we may reſiſt, 
B Nor ſuffer them to do whate'er they liſt; 
For then the World would in Confuſion lie, 
And Civil States be Scenes of Anarchy. 
Philemon in Adelph. Fragm. ix. Edit. Cleric. 
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722 The ſupreme Power is to be 


the Publick forbid them to hold any longer. No 
ſmall Part of the Arguments, uſually brought 
tor the oppoſite Opinion, fall of their own Ac- 
cord, it it be well conſider'd, that theſe are two 
very different "Things; A People have Power of 
applying Force to their Rulers, and of reducing 
them to Amendment, when they do not govern 
according to their Will; and, There is in the 
People, or in particular Perſons, a Right of de- 
fending their Life and Safety againſt their 
Prince, upon the Approach of extreme Danger, 
and when the Prince is manifeſtly turn'd an Ene- 
my towards them. For the Reaſons which prove 
the latter of theſe Poſitions, do not, in like man- 
ner, evince the former: And yet many Men con- 
found the one with the other. And thus too 


turn under his Yoak, tho' he ſhoul 1 

cruel Reſolutions. Excepting in th;. alter hi, 
People who have given themſelvcs : Cale 
Command of an abſolute Sovereign 0 er the 
more a Right of regaining their Liberty b. e 
than I have of recovering a 'Thin A J Fore 
which I have already, upon Bargain, dc. 
another Man. For this civil Servitude rd to 
abhorrent from Nature, as ſome ima OY 
that a Perſon, who at one Time, te ® 
en Evil, finds it neceſſary for him t 

ent to it, may afterwards, when Occaſion . OY 
him, throw 1t off again, by the Right * 
vilege which Nature allows him. And alt 
the State of Slavery ſhould be contrary i, l. 
Inclinations of a particular People, either hun 
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when it is ſaid, that a People who have given the Beginning, or upon the changing of the 
themſelves up to Slavery, have not thereby loſt Minds; yet 'tis by no means lawtul, 5. "= 
all Right of reſcuing themſelves into Liberty and this Account, to deprive the Prince 
Security n; the Aſſertion will hold true only Right which he hath already obtain'd: 

in this Senſe, that a People may defend them- than it is lawful for the Seller to take ney t | 
ſelves againſt the extreme and unjuſt Violence of his Chapman what he before deliver'd 0 wy 
their Prince: Which Defence, if it ſucceeds pro- upon Contract; tho? he ſhould happen to * 
ſperouſly, brings Liberty along with it as a ne- that the Sale did not prove to his Advantage " 
ceſlary Attendant. In as much as the Lord, by VII. Grotius «, in adjuſting theſe Matter 
thus changing himſelf into an Enemy, ſcems to hath taken a Courſe not very different from * 
abſolve the Subjects from their Obligation to- which we have here follow'd. Amongſt other 


wards him: So that they are not bound to re- things he well obſerves, that whether or n, 
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a Lib. i. Chap. iv. Sect. 7. 
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1 No Man can fo far part with his Liberty, as to give himſelf up wholly to an arbitrary Power, to be treated abſolutely 3; 
Power thinks proper; for this would be to diſpoſe of his own Life, of which he is not Maſter. Much leſs has a wh bad 
Right, as every one of thoſe who compoſe it, is _— deſtitute of. * The natural Liberty of Man is to be free from ant We 
Power on Farth, and not to be under the Will or Legiſlative Authority of Man, but to have only the Law of Nature for! 5 
* The Liberty of Man in Society is to be under no other Legiſlative Power, but that eſtabliſh'd by Conſent in the Commons, 
nor under the Dominion of any Will, or Reſtraint of any Law, but what the Legiſlative ſhall enact, according to the ru} pu jp 
* it. Freedom then is not what Sir Robert Filmer tells us, A Liberty fer every one to ds what he lifts, to live as he pleaſes, ani 4 0 
© tied by any Laws : But Freedom of Men under Government, is to have a ſtanding Rule to live by, common to every one of tix 
Society, and made by the legiſlative Power ereted in it. A Liberty to follow my own Will in all things, where the Kule preſcrits 
not; not to be ſubject to the inconſtant, uncertain, unknown, arbitrary Will of another Man: As Freedum of Nature is to be ante 
no other Reſtraint but the Law of Nature. This Freedom from abſolute arbitrary Power is ſo neceſtary to, and cloſely bid nit 
© a Man's Preſervation, that he cannot part with it, but by what forfeits his Preſervation and Life together, For a Man, not hum 
© the Power of his own Life, cannot by Compact, or his own Conſent, enſlave himſelf to any one, nor put lümſeif unde the hb 
© Jute arbitrary Power of another, to take away his own Life, when he pleaſes. No body can give more Power over it. Jude 
« having, by his Fault, forfeited his own Life, by ſome Act that deſerves Death; he, to whom he has forfeited it, may ulen K 
* him in his Power) delay to take it, and make uſe of him to his own Service, and he does him no Injury by it. For, ulcenk 
finds the Hardſhip of his Slavery outweigh the Value of his Life, tis in his Power, by reſiſting the Will of kis Maſter, to dra a 
* himſelf the Death he deſires. This is the perfect Condition of Slavery, which is nothing elſe but the State of War continadd ban 
* a lawful Conqueror and a Captive. For, if once Compact enter between them, and they make an Agreement for a limited [onan 
© the one Side, and Obedience on the other; the State of War and Slavery ceaſes, as long as the like Compact endures. Fer, n 
© been ſaid, no Man can by Agreement paſs over, to another Nation, that which he hath not in himſelf, 8 over his own L 
© I confeſs, we find among the eas, as well as other Nations, that Men ſold themſelves; but 'tis plain, this was only to Drudge, 
© not to Slavery. For, it is evident, the Perſon ſold, was not under an abſolute, arbitrary, deſpotical Power. For the Mater cul 
© not have Power to kill him at any Time, whom at a certain Time he was obliged to let go free out of his Service; and tue lla 
© of ſuch a Servant was fo far from having an arbitrary Power over his Life, that he could not at Plcaſure ſo much as maim him, bx 
the Loſs of an Fye or Tooth ſet him free.” Mr. Locke of Civil Government, Book ii. Chap. iv. Let us add the following Rees 
of Mr. Abbadie. * The natural Right of our Preſervation is altogether unalienable, that is to ſay, ſuch as we can never renounce 
« tirely and abſolutely. It is true, that when I confederate myſelf with other Men to form a Society, tis upon this Condition, i! 
© ſhallexpoſe my own particular Perſon for the Preſervation of the whole; there would be no Way for a Society to ſubſif, if ar 
© one conſulted his own Safety only; and I ſhould loſe the Support that I meet with for my own Preſervation, in my Union wi 
others. But, as we cannot fay that Soldiers, who maintain themſelves in their Ranks, and fight valiantly in War, renounce & 
natural Care of their Preſervation, ſo we cannot ſay that private Perſons renounce the Right of their Preſervation, when, forit 
Love of their Country, they expoſe themſelves to the Danger of periſhing. Tis a Contradiction, that we ſhould for ever ale 
this Right. How have Men, who enjoy the Privileges of civil Society, renounced this Right of Self-Preſervation, when thank 
are cut off from Society, as Criminals condemn'd to Death, do not renounce it? So that if they make their Eſcape, and are is 
again, they ſhall ſuffer the Puniſhment that their former Crime deſerv'd, in Execution of the Sentence that was pronounced agus 
them before; but there will be no Indictment brought againſt em for their being willing to fave themſelves, which is founded ws 
this Principle, That as Nature always returns, ſo the Rights of Nature are never loſt —— A Man who finds himſelf ill, nay, A 
ought to make choice of a ſkilful Phyſician, to whom he will give a Power — arbitrary over his Body. I put mj ef 
your Hands, he <vill ſay, to do with me what you | pore Iwill not contradi&t your Preſcriptions, and when I would do b, l 
fire that my Servants may execute your Orders, and not mine, and that you may have the ſole Power in-this Matter. I am c 
that you would believe that ſuch a Man has, notwithſtanding all that, renounced neither the Right nor the Care of his Prefervat 
if the Power which he gives over himſelf, unlimited in Appearance, were ſo in reality; and it it were evident, that the E 
would poiſon the fick Man, might he not * him without breaking his Word and his Engagements ? Is it not apparent, tat i 
are, in that Caſe, two Extremities to be avoided ? That a ſick Man ought not to be ſuffer d to be Matter of his Phyſician ; but tuts 
alſo juſt for him to oppoſe the Phyſician, when it is notorious that he would poiſon the ſick Man? If it were not jullifabie u 
throne a King, who is, evidently endeavouring to ruin and undo us, it would follow that the Right of deſtroying us, without K 
capable of loſing the Crown on that ſcore, paſſing from Father to Son, we ſhould have loit, or alienated for ever the Rig d 
« own Preſervation.” Defence de la Nation Britannique, Pag. 260, 261. See the Homily of the Church of England again N 
lion, the ſecond Part. . 
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Cap, VIII. held facred in 


e Injuries of Sovereigus may be forcibly 
«ſifted, is beſt to be underſtood by conſidering, 
25 well the Nature of Sovereignty, as the pre- 
ſumed Deſign of thoſe who firſt incorporated 
themſelves in a civil State. As for the former, 
tis not in the leaſt repugnant to the Nature of 
Sovercignty, that all the Actions of the Subjects 
ſpould by it be directed towards the publick 
Good, and that thoſe who oppoſe its Decrees, 
ſhould undergo the ſevereſt Puniſhment ; with- 
out allowing it the Power to murther Men out 
of meer Humour, ſo as on no Account to be re- 
ſiſted. Nor is there any natural Connexion be- 
tween an abſolute Power of procuring a Man's 
Safety, and an abſolute Power of deſtroying a 
Man at Pleaſure, And 'tis impoſſible to make 
out what ſuch a Power in the Sovereign, or 
ſuch an Obligation in the Subject, can con- 
tribute to the Peace and Security of the Com- 
monwealth. On which Score it is cvident, 
how falſe that Inference is, which ſome Men 
make; the ſupreme Authority is accountable 
only to GOD, therefore we have ſufficient Rea- 
ſon to conclude, that the Perſons who firſt 
united in a Community, deſigned to reſerve to 
themſclves no Pegree of Right which ſhould 
hold good againſt the ruling Power. As if to 
defend one's Lite againſt an injurious Aſſailant, 
were to proceed againſt him in a judicial Man- 
ner *! Nor is their Scruple of any Moment, 
who diſallow the Liberty of reſiſting Gover- 
nors, in Caſes of barbarous Cruelty, on this Ar- 
gument, Becauſe we cannot frame to ourſelves any 
| lawful Call, that the Subjects have to take up Arms 
= 2zainſt the chief Magiſtrate, fince no Mortal can 
pretend to have a Furiſdliction over a Perſon of that 
Character. As it Defence were the Effect of Ju- 
riſdiction! Or, as if he who ſets himſelf to keep 
off an unjuſt Violence, which threatens his Lite, 
had any more need of a particular Ca/l, than he 
who 1s about to tence againſt Hunger and Thirſt 
with Meat and Drink b. 

As to the latter Conſideration propoſed by 
| Grotzas about the Deſign of Societies, he rightly 
| judgethy that if thoſe Perſons, who by incorpo- 
rating themſelves in States, gave the firſt Riſe to 
ſoverei gn Power, had been ask'd, whether the 
intended to lay this Burthen on all their Con- 
ſciences, that they ſhould rather chooſe to die, 
than, in any Caſe, to oppoſe by Arms the un- 
uſt Violence of their Superiors; they would 
certainly have anſwer' d, that it was never in 
their Thoughts to enjoin ſuch a Hardſhip. 
For this would have been a greater Inconveni- 
gence, than that which they endeaveur'd to a- 
void by entering into a civil Community. For 
before they lay open to the Injuries of many; 
but ſtill with the Right and Power of reſiſting 
them: Whereas by this means they muſt have 
bound themſelves quietly to ſuffer any Inju- 
Fries from him, whom they had arm'd with their 
gown Strength. And no doubt Fighting and 
Contention is a leſs Evil than certain Death. 
VIII. But this Sacredneſs which we have been 
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hitherto touching upon, doth not belong to any 
Kings, but thoſe who arc really and ſtrictly 
ſuch. It cannot therefore be claim'd by thoſc, 
who, though they bear the Title of Kings “, 
are yet ſubjcct to the Power of the People; as 
were the antient Kings of Sparta, and many 
elſewhere ; inveſted rather with the Authority 
to perſuade, than with Power to command 2, 
Such a King was Me aentius in Virgil, againſt 
whom 


- furiis ſurrexit Etruria juſtis, 
Regem ad ſupplicium præſenti morti repoſcens. 


By juſt Revenge the Tuſcaus ſet on fire, 
With Arms their King to Puniſhmeat require. 


Thoſe Princes, likewiſc, forfeit this Sacred- 
neſs, who have either laid down their Dignity, 
or have utterly deſerted or ab indon'd the 
Kingdom; againſt whom, in caſe of grievous In- 
juries offer d by em to others, it is lawtul to pro- 
ceed altogether in the ſame manner, as we might 
againſt private Perſons. As for the Example of 
Semiramis, who, having prevail'd with her Huſ- 
band to reſign the Sovereignty to her tor Five 
Days, made uſe of the Grant to take away the 
Lite of the Giver; this Story proves nothing elſe 
but the great Wickedneſs of the Wite, ana the 
no leſs Folly of the Husband d. Yet it ſome- 
times happens, that thoſe who have either volun- 
tarily laid down their Authority, or have been 
deprived of it by ſome Misfortune, are ſtill per- 
mitted to enjoy that formal Veneration ot the 
People, which uſed to be paid to Princes, and 
all other external Badges of Majeſty. Which 
Privilege, as it is to be look'd on as meer Ima- 
gery, made up of nothing but the regal Trap- 
pings and Ornaments; ſo, unleſs it hath been 
confirm'd by ſome Pact and Agreement, it maſt 
be conceiv'd to depend entirely on the Favour 
and Complaiſance of others . Thus Labardce, 
10 his Hiſtory of France , rightly obſerves, 
That whilſt Seda, and the Territories depend 
ing on it, was neither feudatory to the Emperor, 
nor to the King of France, nor to any other Mo- 
narch, or State, the Lords and Proprictors were 
truly ſovereign Princes. But aftcr that Frederic 
Maurice, Duke of Bouillon, had reſign'd this City, 
with its Dependencies, to Lewis the Thirteenth 
of France, receiving in lieu of it certain Lands 
belonging to the French Crown ; he required 
Security to be given him, that he and his Poſte- 
rity ſhould retain the Title and Character of the 
former Dignity : Which could not be afterwards 
reckoned a true independent Honour, ſuch as 
accompanies ſovereign Power; but only a nicer 
Shadow of princely Greatneſs, having no far- 
ther Effect, than the obtaining ſuch a certain 
Place among the noble Familics of France, and 
ſome other ornamental Privileges. And the 
Truth of this appears evidently trom that Act of 
the Duke, in deſiring Security for his Titles, 
when he gave up his Dominions. Since thoſe 


© En. viii. v. 494, 495. 4 Diodor. Sic. Lib. ii. Chap. xvii. 


f Lib. x. Pag. 684. 


OE — 


Vide Gree. L. Chap. iv. Sect. 8. 
„ Decus bellorum, 


TE 
e, etiam. Chap. vii. 


2 This is what Tqcitrs relates of the ancient Kings of Germany ; 1Mox Rex wel int, 
frout Facunaia eſt, audiuntur, autoritate magis ſuudendi, quam jubendi pot. late. De Merib. Gu manor. Cap. Xi. 
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724 The ſupreme Power is to be 


who truly and properly poſſeſs the ſovereign 
Dignity, have no need thus to bargain for the 
Enjoyment of it. | 

Another Way by which a King falls back 
into the Condition of a private Man, is in caſe 
his Kingdom be ſeized upon as forfeited, either 
by Felouy, committed againſt him whoſe Fief it 
is; or by Virtuc of ſome Clauſc inſerted in the 
Donation of the Crown, importing, that it the 
King ſhould act thus or thus, the Subjects ſhould 
be immediately releas'd from all Obligation to 
Obedience. So, likewiſe, if, in conferring the 
Sovercignty, it were expreſsly agreed, that the 
Prince, in ſome particular Deſigns or Practices 
might be reſiſted; ſuch a Covenant may, no 
doubt, be put in Execution. Laſtly, it a Prince 
conſtituted by the People ſhall go about to ali- 
enate his Kingdom, or to change the Manner 
of holding the Government, 'tis manifeſt, not 
only that any ſuch Act of his is null*and void; 
but, likewiſe, that, in Caſe he endeavour to com- 
paſs his Deſign by Force, the People may op- 
poſe him in the ſame Manner *. 

IX. It is another difficult Queſtion, What 
may lawfully be done, and what not, againſt In- 
au Bs and Uſurpers of Sovereignty ; and this, 
not after that long Poſſeſſion, or ſome ſubſequent 
Pact, hath given them a proper Right to govern, 
but ſo long as the unjuſt Cauſe of their poſſeſ- 
ſing the Throne continues, and whilſt they ſeem 
to be ſupported only by Strength ? On this 
Head we are firſt of all to enquire, Whether 
the Commands of ſuch Uſurpers, whilſt in Poſ- 
ſeſſion, have the Power of obliging? And here 
we muſt recolle& from what hath been formerly 
obſerved, that no Obligation to Obedience can 
be produced in me, unleſs the other Party had a 
lawful Authority over me. Meer Violence may 
indeed lay on a Man ſome extrinſecal Neceſſity 
of doing this or that; but it cannot impoſe an 
Obligation, which is an intrinſecal Engagement 
ſo binding to the Mind, as to make the Neg- 
le& or Omiſſion of it ſinful. When, therefore, 
a Man is threatened with Violence from a ſtronger 
Hand, he is perhaps compell'd to perform thoſe 
things to which he hath no Obligation, and 
which he really hates and abhors, But, if he 


a Add. Bæcler ad Grect. Lib. i. Chap. iv. SeR. 10. 


* complied with.“ 


8 Ariſtophanes (in Ranis, Act v. Sc. iv. V. 21, 22, 24.) hath a nota 
Remark to this Purpoſe: * Men ſhould not breed up a Lion's Whelp in their City; but if he be once bred up, his 'Temper mult 


Book VII. 


afterwards find Opportunity, no Man u: 
ſure him for breaking his Way og; 2m 8 
unjuſt Impoſitions, But what is to be de * 
a Perſon, who at firſt indeed ſeiz'd upon the i 
vernment by Violence and evil Arts, would pe 
be thought to obtain it by Right, and, 11" 
repoſeth his Confidence in Arms, yet prof 
to be no Enemy, but a truc and proper Pri: ar 
As to ſuch Caſes this ſeems in general to "pr 
moſt rag Solution, that he who ad = 
oſſeſſeth the Sovereignty, by whatſoever Me. J 
e acquires it, is ſo af to be acknowled Tow 
the Subjects for their lawful : Prince, 1 h 
appears no one who can claim the Crown "ay 
better Right For then it is conſonant to Re 
ſon, that the Poſſefſor's Power ſhall hold gc.” 
provided he act like a legal Governor: It 2 
the common Intereſt of the People, that th 
Care and Direction of the State ſhould _ 
lie in any one Perſon, than that, on the de. 
count of having no certain Head, it ſhoulg b. 
involy'd in endleſs Diſputes and Diſtertances 
Since, therefore the Subjects muſt be, in ths 
Caſe, ſuppoſed to have, at lcaſt tacitly, conſe. 
ed to the Authority of their new Maſter, tte, 
ſhall be truly oblig'd to yield Obedience to him) 
Thus 'tis well known, by what Means the Fa 
mily of the Cæſars rais'd themſelves to the |». 
perial Dignity ; and yet St. Paul 3 afcribes the 
via, the proper Power to them, as thoſe wh 
were to be obey'd for Conſcience Sake, And 
twas our bleſſed Saviour's Command, Render yy. 
to Cæſar the things that are Cæſar's 4, For x 
that Time there was no particular Perſon why 
had a better Title to challenge the ſupreme Ay. 
thority ; and as for the Senate and People of Nu, 
they had receded from their ancient Right, thy 
more out of Fear, and for Want of Strength 
to make Oppolition, than becauſe they appro 
ved of this Alteration in the Government, l 
was a remarkable Law of Henry VII. of En- 
land, which ena&ed, that no Perſon who hut 
tollow'd the Party of the Prince then rig- 
ing, ſhould be ever implcaded or condemnd 
for that Act as a Criminal, either by legd 
Proceſs, or by Act of Parliament s. The Re 
ſons of which are diſcuſs'd by my Lot 
Bai 


— 


1 Vide Grot. ubi ſupra, Sect. 12. See our Author in the ſixth Chapter of this Book, Sec. 10, 11. 
cide the Queſtion about the Aſſaſſination of Julius Caſar, which has lately been diſputed with great Warmth, in England, between 
Author of Cats's Letters and Mr. Dennis. Compare Mr. Bayle's Hiſtorical and Critical Dictionary, Art. Brutus, Lett. E. F. 


3 Rom. xiii. 1, 5. 4 Matt. xxii. 21. 


They who have more Regard to the prevailing Power than to Right, and lay great Wei 

* venth, which authorizes the Acts of a King de Facto, ſeem not to conſider, that thereby they * all the pretended Right of I 
« heritance ; that he only is King de Facto who is receiv'd by the People; and that this Reception could neither be of any Values 
© ſelf, nor be made valid by a Statute, unleſs the People and their Repreſentatives who made the Statute, had in themſelves the Pow 
* of gs, authorizing, and creating whom they pleaſe. For he is not King de Facto who calls himfelf ſo, as Perkin or vm 
y the Conſent of the Nation is poſſeſs d of the Regal Power. If there were ſuch a Thing in Nature as a natural Lx 

over every Country, and that the Right muſt go by Deſcent, it would be impoſlible for any Man to acquire it, or for the Peopie v 
confer it upon him, and to give the Authority to the Acts of one, who neither is, nor can be a King, which belong only * 
who has the Right inherent in himſelf, and inſeparable from him. Neither can it be denied, that the fame Power which g's 


© but he who 


2 This may ſerveto& 


ht upon the Statute of Henry the x 


Wo a © * „„ * - . * oo 


Validity to ſuch Acts as are perform'd by one who is not a King, that belongs to thoſe of a true King, may, alſo, make him My 
for the Eſlence of a King conſiſts in the Validity of his Acts. And tis equally abſurd for one to pretend to be a King, who 2 
as King are not valid, as that his own can be valid, if thoſe of another are ; for then the ſame indiviſible Right which our A 
and thoſe of his Principles, aſſert to be inſeparable from the Perſon, would be, at the ſame time, exercis'd and enjoy'd by two diſtin*® 
contrary Powers. Moreover it may be obſerv'd, that this Statute was made after frequent and bloody Wars, concerning Titles! 
Crown ; and whether the Cauſe were good or bad, thoſe who were overcome were not only ſubject to be killed in the Field, bs, 
ſo to be proſecuted as Traytors, under the Colour of Law. He who gain'd the Victory was always ſet up to be King, by hors 
his Party, and he never fail'd to proceed againſt his Enemies as Rebels. This introduced a horrid Ser/cs of deſtructive Miche 
The Fortune of War varied often ; and I think it may be ſaid, that there were few, if any, great Families in England, that © 
not either deſtroy d, or, at leaſt, ſo far ſhaken, as to loſe their Chiefs, and many . Branches of them: And 57 


CHAP. VIII 


„„ in his Hiſtory of that Reign *. After the 
une Manner in 1 hereditary Kingdom, when 
che Right ſeems to lie doubtfully between two 
or more Competitors; whilſt the Controverſy is 
et in Agitation, and till ſuch Time as it may 
be determin'd, either by an amicable Accommo- 
dation, Or by Arms, *tis the ſafeſt Courſe to 
obey him who hath the actual Poſſeſſion b. And 
much more will this Conduct be juſtifiable in 
Strangers, whom it doth not concern to examine 
chen Titles by which the Sovereignty hath been 
obtain'd, but who barely go along with the Poſ- 
ſeſſion 3 eſpecially when the Poſſeſſor is ſupport- 
ed by great Strength and Power, 

X. But when a Perſon, driving out the lawful 
Prince, ſeizeth the Government, and ſets bimſelf 
up for King, tho he be really the Uſurper of 
another Man's Right; what Courſe ſhall an ho- 
neſt Subject take under this Difficulty, in as 
much as he ſeems till to owe Allegiance to his 
rightful Sovercign during his Life? On which 
Point it appears reaſonable to affirm, that things 
may often come to ſuch an Iſſue as ſhall make it 
not only allowable, but good and neceſſary to 
obey the Ruler in Poſſeſſion by what Means ſo- 
ever the Poſſeſſion was gain' d. As if the law ful 
Sovereign be reduced to ſuch Streights, that he 
can no longer exerciſe any Part of the regal Of- 
fice towards his People. For then, though the 
Commands of the Uſurper, being deſtitute of 
regal Power, are not, in themſelves, obligatory; 
yet it becomes a wiſe Man to conſult the Wel- 
tare of himſelf and his Affairs, to make Provi- 


Zonar. Tom. 2. 


held ſacred in Civil States. 


th. 
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ſion againſt the future, and with Warincſs and 

Caution to reflect on his preſent Condition 

that he may not raſhly thruſt his Lite and For- 
tunes into . Treg As he would do; ſhould he, 
by vain Obſtinacy and Oppoſition, draw the 
Uſatpet's Rage upon his own- Hcad, without 
procuring the leaſt Advantage, cither to his 
Country, or to the cjected Prince. Some are 
willing to deduce this Doctrine from the xiiith 
Chapter of the Epiſtle to the Romans, where 
the Apoſtle ſays, we ought to obey, s win 2 
m kene, not only for Wrath; as if he thould have 
told us, it was not the Part of a prudent Perſon 
to provoke the Anger of him who bears the 
Sword, by an unneceſſary Stubborneſs; and that 
therefore, out of Regard to our own Safety, we 
ſhould be ſubject Taig wrws CA ang, tO the Powers 
that are in being, that is, which have the preſent 
2 Poſſeſſion, Since then a State cannot ſubſiſt 
without ſome Government, and ſince he who 
actually wears the Crown, doth, at leaſt, in 
ſome tolerable Meaſure, maintain the publick 
Security; an honeſt Man and a Lover of his 
Country ought not, when the Poſture of Af 
fairs requires this Procceding, by an uſeleſs 
Re ſiſtance, to give Occaſion to farther Troubles. 
But what fſcems hardeſt of all to be reſolv'd 
is, how the Subjects can, at the ſame Time, 
= ” two contrary Obligations, one to the 
lawful Prince now expell'd, and the other to the 
Poſſeſſor, who hath conftrain'd them to ſwcar 
Allegiance to him, and for the preſent executes 
the regal Office, For how can a Man pay Fide- 


2 "Tis Irene's Advice in the Hiſtorian (Nicet. Chontat.) Nee imperatorem qui abfit quzrendum, nec qui adſit pellendum e Neither to 
ſeek after a Prince who hath deſerted the Crown, nor to diſturb a Prince who poſſeſſeth it. 

b Caius Clena, who had ſtuck to the Party of Niger againſt Severus, thus makes his Defence to the latter: I own'd neither You 
nor Niger for my proper Maſter ; and tho? I appear'd on the other Side, yet my Aim and Endeavour was not to oppoſe You, but 
but to vanquiſh Julian. Since then my Deſign was the ſame with Yours, I am in this Reſpect certainly guilty of no Fault. Nor 
am I more worthy of Blame for not revolting afterwards to your Party. For You would not Yourſelf have been willing that any 
Friend of Yours ſhould have relinquiſh'd your Cauſe, and gone over as a Deſerter to Niger.“ Xiphilin. Epit. Dion. ad Ann. 194. & 


_ 


might bring them to ſuch a Decifion as was only in the Han 


dhe Succeſs, th 


might come to be Int 


b,, they cannot but have a Power of making him to be 2 
rtity. Beſides, he is not King who aſſumes the Title to himſe 
aqui d in the Caſe, is made King. 
this very Man, if he comes to 


law: That is to ay, he is truly King. 
O, 


&* Which makes them 
fuck, as I have proved before. 


any other Magiſtrate. 


cc 


Picked Men, 


| by a ſeeming Approbation of their Crime. 
N [eOple, or to rd 


ly Remark on Chap. xviii. Sect. 7. 


* taught, that inſtead of gaining any Advantage to the Publick, in Point of Government, he for whom they fought, ſeldom prov'd 
better than his Enemy. They ſaw that the like might again happen, tho' the Title of the reigning King ſhould be as clear as Deſcent 
of Blood could make it. This brought Things into an uneaſy Poſture ; and tis not ſtrange, that both the Nobility and Common- 
| * alty ſhould be weary of it. No Law could prevent the Dangers of Battle ; for he that had Followers, and would venture himſelf, 
| I of GOD. But — more could juſtly be required to the full 
| © Performance of their Duty to the King, than to expoſe themſelves to the Hazard of . | 
would not have that Law, which they endeavoured to 1 5 turned to their Deſtruction by their Enemies, who 
reters of it. But as they could be exempted from t anger 
che Acts of a King without a Title, and juſtify them for acting under him, tis evident, that the Power of the Law was in their 
lands, and that the Acts of the Perſon who enjoy'd the Crown were of no Value in themlelves ; the Law had been impertinent, if 
it could have been done without Law, and the Intervention of the Parliament uſeleſs, if the Kings de Facto could have given Autho- 
© © rity to their own Acts. But if the Parliament could make that to have the Effect of Law which was not Law, and exempt thoſe 
8 © that ated according to it from the Penalties of the Law, and give the ſame Force to the Acts of one who is not King, as of one who 
who is not ſo; that is to ſay, all depends entirely upon their Autho- 
f, or is ſet up by a corrupt Party; but he who, according to Uſages re- 
If theſe are wanting, he is neither de Fas nor de Jure, but Jyranuus de Tituls. 
receiv d by the People, and placed in the Throne, he is thereby made Xing de Fado. His Acts 
aue valid in the Law, the ſame Service is due to him as to any other: Lye who render it are in the ſame Manner protected by the 
E If our Author therefore allow 
when they have no Right in themſelves, If he deny it, he muſt not only deny that there is any ſuch Thing as 
2 Aing de Fadto, which the Statute acknowledges, but that we never had an ogy | in 1 for we never had any other than 
By the ſame means he will ſo unravel all the Law, t h 
= ought to do or avoid; and will find no Remedy for this, unleſs he allow that Laws made without Kings, are as good as thoſe made 
ich them, which returns to my Purpoſe : For they who have the Power of making Laws, may, by Law, make a King as well as 
And indeed the Intention of this Statute could be no other than to ſecure Mens Perſons and Poe ions, and 
lo far to declare the Power of giving and taking away the Crown to be in the Parliament, as to remove all Diſputes concernin 
& Litles, and to make him to be a legal King, whom they acknowledge to be King.“ Sidney's Diſcourſe upon Government, Chap. iii. 


oe * The Author has taken this Explication from an Exgliſb Writer, (I mean Dr. Sanderſon, 
ade, De Obligatione Conſcientiæ, Prælect. v. Set. 17. Pag. 178. Edit. Londin, 1661. 
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ttle for him; and not being anſwerable for 


is Danger only by their own Laws, which could authorize 


Nevertheleſs, 
uch to be Kings, he muſt confeſs that Power to be good 


at no Man ſhall know what he has, or what he 


1 85 the Note of the deceas'd Mr. Hertius, who gives ſeveral Inſtances of this. It is certain that this commonly takes place, both 
aauſe Prudence requires it, and becauſe of the Difhculty there is in determining, whether there can be a true Uſurpation, deſtitute of 
WP! Shadow of Right. But, tho the Injuſtice ſhould be moſt manifeſt, and we might, without Fear, refuſe to acknowledge the Uſurper, 
are we oblig d to it? It is plainly the Intereſt of Mankind that we ſhould not, in order to avoid giving a Handle to bold and 
I ſay —_ of Treaties, * which we may 
pport a lawful King when he is dethron d. 'Theſe Ca 
Wally take Arms to deliver the Subjects of another State, from the Oppreſſion of a Sovereign, 
en him. Grotizs is ſufficient to prove this, Lib. ii. Chap. Xv. Sect. 8. See, alſo, Chap. xvi. Sect. 17, 18. of the fame Book, and 


bound to aſſiſt an oppreſs'd 
no Diſpute. What is yet more, we may le- 
who has abus'd the Power they have 


es will admit o 
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lity to two together, who are bent upon mutual 
Deſtruction? And yet, on the other Hand, the 
Covenant made with the Uſurper by the Subjects, 
and the Faith which they hade engaged to him, 
ſeem utterly unable to take away the Rights 
and Pretenſions of the lawful Sovereign: As the 
Compoſition which a Countryman makes with 
Robbers, to hinder them from waſting his Eftate, 
is incapable of extinguiſhing his Landlord's 
Right and Property. Grctius's Opinion on 
the Caſe is this, that, whit the Uſurper is in 
Poſſeſſion, the Ads of Sovereignty, which he exer- 


ciſeth, have a Power of obliging; not by Virtue of 


his Right {for Right he hath none) but becauſe tis 
in the higheſt Degree Hrn. that he who hath 
the juſt Right to the Throne, had rather, as Things 
now ſtand, that the Commands of him who ts thus 
in Poſſeſſion fpould hold good, than that, Ly the cea- 


ing of all Laws and Fuſtice, the Commonwealth 
ſhould be thrown into utter Confuſion a. 


And, indeed, we ought, by all Means, to pre- 
ſame, that every Prince hath ſo much Humanity, 
as to deſire that his Subjects ſhould be preſerved 


by any Method whatſoever, rather than by ſtri- 


ving in vain with their ill Fortune, and unſea- 
ſonably expreſſing an Affection without Strength 
to ſupport it, they ſhould give themſelves up 
for a fruitleſs Sacrifice b. hen the Romans, 
being themſelves in Diftreſs, were petition'd by 
their Allies the Petiliui for Relief, their Anſwer 
was, They confeſs'd themſelves to be no longer 
in a Condition of ſupporting their diſtant De- 
© pendents, and therefore deſired the Petitioners 
© to return Home, and, fince they had already 


a Lib. i. Chap. iv. L. 15. Add. Lib. ii. Chap. iv. Sect. 14. 
Add the Speech of King Ferdinand, when he fled from Naples, in Cuicciardine, Book i. near the latter End. 
e See 1 Kings ii. 2 Chron. xxiii. On which Place Mr. Hobbes rightly obſerves that Athaliahwy 
dethron'd, not by any Right which the High-Prieft had in that Capacity, but by the Right of the young King. Lewiarh. Chap. vit 
What Opinion we ought to entertain of thoſe Laws which permit or reward the Killing of Tyrants, {ce in Bacler. on Gret. Lid.i 
t Vide Tuſtin. Lib. xvi. Chap. v. /ub. fin. 


4 Lib. iii. Chap. vii. Sect. 6. 


Chap. iv. Scct. 17. 


The ſupreme Power is to be 


Book vn 


given the utmoſt Specimen of their Praga. 

c A conſult I for cn 
* how to make the beſt of their Affairs 9 
There appears nothing therefore that can , - 
more Probability be affirm'd in the Point bes 
us, than this, that if the lawful Prince be bod 
into ſuch Streights, as that neither he himſelß; 
able to afford his Subjects due Protection. 5. 
they, on the other hand, able to reſiſt the Dare 
without their imminent Ruin; it muſt be * 
for granted, that he hath, for a while, releay4 f. 
Subjects from their Obligation towards him, til 
ſuch time as Providence ſhall open a Way to bis 
Reſtoration ; ſo far as is neceſſary to ſecure the 

from Deſtruction and Danger. And thus by 
the Fealty promis'd to the Uſurper, ſeems Þ fir 
only to be binding, as that it ſhall be x kind 
of temporary Engagement, to expire ſo ſoon 2 
the expell'd Prince thall recover his Dominion: 
and conſiſting not ſo much in any internal Nec 
ſity laid upon the Conſcience, as in the Force gf 
that Terror under which they now ſtand. Gy. 
tius d, in another Calc, allows of external Right 
and Property; and we ſee no Reaſon why ther 
may not be admitted ſome kind of external Obi. 
gation, not affect ing the Conſcience e. If u 
put all theſe Conſiderations together, we ſhall 
find, that there is ſcarce any Caſe, in which! 
private Perſon may, by his own Authority, d. 
ſturb an unjuſt Poſſeſſor of the ſovereign Dig. 
nity : Eſpecially ſince Experience witneſſcth, 
that ſuch Conſpiracies commonly exaſpertte 
the uſurping Powers to greater Violence and Op- 
preſſion f 3, 


b Comp. 2 Sam. xv. 25, 26. 1 Kings iii. 26. 


iN P! 

or 

See what Mr. Budileus ſays about the Laws of Sy//a, in his Specimen Furiſp. Hiftorice, Se&. 108, 109. As, alſo, the Nav. 4h of 
Rep. des Lett. of Mr. Bernard, for March 1707. Pag. 260. g ry 
2 Vide Livy, Lib. xxiii. Chap. xx. | foe 
As this whole Chapter regards one of the general Duties of Subjects, I think I cannot do better, before I proceed to the followng lel 
one, which treats of the Dutz-s of a Sovereign, than to ſet down here in a few Words the principal Duties of Suty: 4s of what Ra Y 
and Condition ſoever. . Our Author has faid nothing of em in this Work: But he has given us a conciſe and clear Idea of them in & '|: 
laſt Chapter of his Abridgment de Of:cis Hominis & Civis, which I ſhall here tranſlate, and add ſomething to it here and there, wid *b, 
will clearly be diſtinguiſh'd by Crotchets. The Duties of Subjes, ſays he, are either general or particular. The firlt ariſe from if p 
common Obligation which they are all under as ſubmitting to the ſame Government, and as Members of the ſame Civil State. Ts tie 
others reſult from the different Employ ments and particular Offices, with which each Subject is entruſted by his Sovereign. I. II 70 
General Duties of Subjects reſpect their Behaviour either towards the Governors o the State, the whole Body of the People, ot dc Le 
Felluauv- Sul jet. 1. As to the Governors, every Subject owes them the Reſpect, Fidelity, and Obedience which their Character demand: of 
So that, conſequently, they _ to live eaſy under, and be ſatisfy d with the preſent Government, and not to form any Cabals, or Pe. 
tious Practices againſt it; to be attach'd to the Intereſt of their Prince, and to reſpect and honour him more than any other, to pi ord 
and think favourably and with Deference of him and all his Actions. [We ought even to have a Veneration for the Memor'® Sw 
good Princes : But for thoſe who have not been ſuch, behold the judicious Refle&ions of Mentagne : Among thoſe Laws, Tg. | are 
«* which relate to the Dead, I take that to be the beſt, by which the Actions of Princes are to be examin'd after their Deceaſe. 1 ws. 
are equal to at lealt, while alive, if not above the Laws: So that what Juſtice could not inflit upon their Perſons, is but realoratt * 
ſhould be executed upon their Reputation, and the Eſtates of their Succeſſors, Things that we often value even above Life its rea 
© This is a Cuſtom of ſingular Advantage to thoſe Nations where it is obſerv'd, and 4 all good Princes as much to be = 
who have Reaſon to complain that the Memories of the Tyrannical and Wicked ſhould be treated with the ſame Honours and i ry 
« ſpets as theirs. We owe, indeed, Subjection and Obedience to all our Kings alike, for that reſpetts their Office; but as to El * 5 
as well as Affection, thoſe are only owing to their Virtue. Let it be allow'd then, that, according to the Rule of Politicks, ve tl 1 
« patiently to endure unworthy Princes ; to conceal their Vices, and to aſſiſt them in their indifferent Actions, as long as their Au 32 
* rity ſtands in need of our Support. But the Relation of a Prince and Subject being once ended, there is no Reaſon why ve h . , 
deny, to our own Liberty and common Juſtice, the Publiſhing of our real Wrongs and Sufferings; and to forbid good Subj *B Ira 
Glory of having with Reſpe& and Faithfulneſs ferv'd a Prince, whoſe 3 were to them ſo well known, were 0 the <2 
« Poſterity of ſo uſeful an Example. And thoſe, who out of Regard to ſome ſecret Obligation, contrary to their own Knowle? dei. | 
and Conſcience, eſpouſe the Quarrel, and vindicate the Memory of a faulty Prince, do a particular Act of ſuſtice, at the Expence of, . 
* to the Diſadvantage of the | = pres one. Livy, with Abundance of Truth, ſays, That the Language of Men educated in Cour, "8 harſh 
* always full of Vanity and Oſtentation, and that the Characters they give of their Princes are ſeldom true; every one indir Wy  - 
* magnifying his own Maſter, and ſtretching his Commendations to the utmoſt Extent of Valour and ſovereign Grandeur. A W. 
* haps tome may condemn the Boldneſs of thoſe two Soldiers, who, the one being aſk'd by Nero, Il hy he 2 not love hin, a0" 60 
* him plainly to his Face, I Jow/'d ther abi thou bert worthy of it, but fince thou art become a Parricide, an Incendiary, a Wat "= lange 
* a Player, and a Coachmen, I hate thee as thou doft diſerue: The other being aſk'd, Why he ſhould attempt to kill him, as warm!? 5 empro 
* ply'd, Becauſe I could think of no other Remedy againſt thy perpetual Miſchiefs. But the publick and univerſal Teſtimonies that Pe 
ven of him after his Death, and will be to all Poſterity, both of him, and all other wicked Princes like him, his Tyrannies and -.- ounſe. 
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likewiſe caution, him againt ke." 
too much. A curious and inquiſitive 'Temper, which loves to be buſy, and inform itſelf of other People's Actions and — 5 
no commendable Quality in any Caſe; but to pry into the Affairs of Princes, and to value one's ſelf upon knowing their Secrets, _ 
And as Tacitus has well obſerv'd, Nothirig is more hazardous, nothing more unfit for us, than Fei 4. 
And therefore whatever a Man knows of this kind ſhould ogy 


© freely and without his ſecking; nay, I make no difficulty to affirm, that it is commendable in a Man to decline the + 
aokke tick" 4 as poſſible. This argues Reverence and Mak r — 


© fealouſics, and ſuits the Diſtance between a Prince and his Subjects. I hus have I given my Reader a ſhort Account of thoſe good 
Conditions which ſeem neceſſary for the qualifying Men to be Politicians or Privy-Counſellors. And by theſe he will be able to tell 
be ſure to re. 


p 7 the Character of ſuch a one to ſuſpect himſelf, to be jealous of the T fearful in adviſing and reſolving, that ſo he ma 
or the Mind that knoweth how to be afraid, and 4 


tis not ſo much the People whom we ought to condemn, as thoſe who ip 


ther to improve his Fortune, or to waſte his Time in Voluptuouſneſs. But a 90 | 
eed according to thoſe, of Moral Philoſophy : 5 
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© in this Affair, are not of the cleareſt Characters, two Evils muſt —y ariſe. The firſt is, that the 
« * abundantly more Miſchiefs, than their good Sermons can do good. Mankind are by Nature much more inclined to follow the 
© World; and therefore a Clergyman, who lives a regular Life, does, by his Manners, much better convince People, 
eateſt Orator could do by the molt ſtudied and Rhetorical Diſcourſe ; as, on the contrary, if he leads 


Duty to live well, than the gr 
a diſorderly one, his vicious — will make a deeper Impreſſion upon their Minds, than all he can be able to ſay to _ — 
re adviſe Feo 


is no need of producing Inſtances to prove this; it is what daily Experience tells the whole World. And therefo | 
* as much as you will, to do as ſuch Men ſay, and not as they do; they will always be ſure to follow the Ill they do, and orgy 
© all the Good they ſay. Never did a Perſon of an ambitious and wrangling Temper inſpire, by his Diſcourſes, a Contempt of the 
* Grandeur of the World, or the Love of Peace. Never did a covetous Preacher make his Hearers liberal. Never did a volup- 
« tuous Clergyman perſuade any one to abſtain from Pleaſures, or to uſe them with Moderation; at leaſt when thoſe Perſons were a 
covered to be what they really were. Parrhafianma, Tom. ii. Pag. 235, & 5 3. The Public Prefeſſors and Masters of Art 
and Sciences, muſt not teach any thing that is falſe or pernicious to the Minds of the People whom they are employed to — 
nor advance any Principle, tho" never ſo true, that they do not prove by ſolid and convincing Reaſons, ſufficient to enlighten u 
Underſtanding of their Scholars; muſt carefully avoid broaching any Opinion that may be likely to diſturb the Government; * 
ought to look upon all human Learning that is not needful to Mankind, either in private or publick Affairs, to be vain and fy 
Speculation. 4. Magiſtrates, and all other Officers of Juſtice, ſhould be eaſy of Acceſs to every Body; protect the common Peops 
againſt the Oppreſſions of the more powerful; be as forward in doing Juſtice, and that with the ſame Impartiality to the Mean ae 


the Poor, as to the Great and Rich; not ſpin out the Cauſe to an unneceſſary Length; never ſuffer themſelves to be f 


latter, 


Cuap, VIII. held ſacred in Civil States, ” oY 


ks and Sollicitations ; examine thoroughly into the Matter before them, and then determine it without Paſſion or Prejudice; ro- 
Pribes a f every thing while they are doing their Duty. [* Magiſtrates have a mixt Quality, and are placed in a middle Station between 
2 — Privacy + private Subjects. Theſe Subalterns therefore have a double IJ aſk incumbent on them, and muſt learn both 
; bon 10 command and how to obey. To obey the Princes, who truſt and employ them, to ſubmit to the -N, Þ Authority 
a of their ſuperior Officers; to pay Reſpect to their Equals; to command thoſe under _ 8 = 8 t an II 
« Poor, and thoſe who are unable to contend for their oyn; to ſtand in the Gap and oppo e the 94 N »preſ 4 an iſtri- 
« bute Right and Juſtice to all Sorts and Conditions of Men whatſoever. And, if this be the Buſine - of the Magiſtrate, well might 
© ir crow into a Proverb, that the Office difeevers the Max, ſince no mean Abilities, no common Addreſs. cas {utſice for the ſuſtain- 
ine ſo many Characters at once, and to act each Part ſo well as to merit a general Applauſe and Approbation. As to the Sove- 
F reign, by whoſe Commifſſion the Magiſtrates act, his Commands muſt be the Rule of their Behaviour. Some of his Orders they 
© ous ht to execute ſpeedily ; ſome __ they mult by no means comply with ; or be in any Degree inftrumental in the Execution 
« of them 3 and in others the moſt adviſeable Courſe of the Matter to the Magiſtrate, luch as thoſe of Oyer and Terminen; 
« and in all others where there 1s this Clauſe (fo far as to you Hall appar Jor any other Clauſe equivalent to this, inferred ; on 
« which, tho' they do not refer the Cogniſance to him, yet order ſuch things, as are either manifeſtly juſt, or, at Icaſt, la ful or in- 
« difcrent in their own Natures, he ought readily to obey, and without demur ; for here is no Difficulty, nor any ground at all for 
« juſt and reaſonable Scruple. In ſuch Commiſſions and Orders, as do not leave the v5. mer" of the Matter to him, but only 
« decree ſome point of executive Obedience ; as in thoſe particularly, which we commonly call Mandates and Warrants ; if they 
be contrary to any poſitive Law, which the Sovereign has Power to diſpenſe with, and there be Clauſes of Non-Ob/tante for that 
« Purpoſe, to ſave the Party harmleſs ; he 1s obliged to obey his Orders without more to do. Becauſe, according to the Civil C on- 
« flitution, and the Laws of the Land, the Sovereign has a Liberty reſerved to him of relaxing, or ſetting aſide tlie Laws in ſuch 
G particular Caſes. And the having ſuch a Power over all Laws whatſoever, is the very thing in Which abſolute and unlimited 
« Sovereignty conſiſts. In Caſes contrary to Law, or ſuch as manifeſtly make againſt the publick Good (tho there ſhould be an 
« indemmitying Clauſe) or where the Magiſtrate knows his Orders to be obtain'd by Surprize, or upon falſe Suggeſtions, or by cor- 
« rupt Methods, he ought not, in any of theſe Caſes, to be haſty in the executing his Orders ; but let them lie by a while, and with 
« all Humility remonſtrate againſt them; and, if Occaſion be, repeat thoſe Remonſtrances a ſecond or a third Time; but if che 
Command be peremptory, and unalterable, and repeated as often; then he is to comply ſo far as in Honour and good Conſcic nce 
« he may, and for the reſt, to excuſe himſelf as well as he can. In Matters contrary to the Law of God and Nature, he mult lay 
« down his Office, and be content to quit all; nay, reſolve to ſuffer the worſt that can come, rather than be inſtrumental in, or con- 
© ſenting to them. I] cannot ſo much as allow him to deliberate, or once to doubt in ſuch Circumſtances what to do : for natural 
« Juſtice cannot be hid, it ſhines clearer and brighter than the Sun; and all Men muſt fee it, except thoſe who wilfu!ly {ut their 
« Eyes againſt it. All this Advice relates to things in agitation, and intended or ordered to be done; but, as ſor thoſe aich the 
c Sovereign has done already, let them be never ſo wicked and unreaſonable, a Man had better diſſemble the Matter as weil as he 
can, and try to wipe out all Remembrance of it, than loſe all by provoking and expoſtulating with a Prince to no Purpoſe - as 
© Popinian did. For it is the very Extremity of Madneſs to ſtrive ag,] Stream ; where zo Ground is got, ner guy thing lat 
* Hoircd and Disfavour for our Pains. As for their Duty, when confidered in their other Capacity, and with Re gard to the 
« private Subjects under their Government, Magiſtrates muſt always remember whoſe their Authority is, and from whence they de- 
« rive it. 'That this is none of their own proper Right, but mcerly a Truſt ; that they hold it from and under the Prince ; that 
« he has the Fee, and is the Lord and conſtant Proprietor ; but they are 'Tenants and Stewards at Will, put in to excrcile this 
part of his Juriſdiction for ſo long a Term only, as their Commiſſion A neg or during his Pleaſure, and no longer. Nov 
© hence it is very natural and obvious to infer, that a Magiſtrate ought to be eaſy of Acceis; always ready and at leiſure to hear 
© and receive the Petitions and Complaints preferred to him: That his Doors ſhould be open to all Comers, and he as ſeldom 
out of the way as poſſible ; but eſpecially not ſo wilſully, and by Contrivance ; for he ſhould conſider himſelf no longer at his 
« own Diſpoſal, but a Servant to the Publick, and devoted to the Uſe and Benefit of the People: And this was the Reaſon wy 
* Mojcs's Law commanded that the Judges ſhould kecp their Seſſions, and decide Controverſies in the Gates of their Cities ; ti 
* ſo Juſtice might offer itſelf to all that went out or in, and none might find any Pifficulty in addrefling for, or obtaining it. 
© ought to receive the Applications of all Perſons and Conditions alike ; and be open and kind to all, the Mean as well as t! 
Great; and the Poor no leſs than the Rich. Upon which Account it is, that one of the Philoſophers compares a Magiſlrate to an 
Altar; to which all People have Recourſe in their Affliction and extreme Neceſſity, to pour out their Souls there, and depend pon 
Relief and Conſolation for their Troubles from ſo doing. But, though, in Point of ＋ he ſhould be free and open, yer in 
« Friendſhip and Acquaintance he ovght to be exceedingly referved, not to make himſelf cheap and common, not to admit any Oo 
into his Familiarities, and intimate Converſation, except ſome very choice Perſons, ſuch as are known to be Men of ſound Sui. 
and ſtanch Virtue; and theſe too but privately. For a large and general Acquaintance debaſes the Authority of his Charac.. 
and abates of that Firmneſs and Vigour which is neceſſary for the Diſcharge of it. When Cen was choſen and adwittcd to 1; - 
Government, he called all his Friends together, and ſolemnly renounced, from that Time, whatever F riendſtip had been for, 
between them, as thinking the 2 under ſuch Engagements by no means reconcileable with the Truſt he had now ta. 
upon him; and Cicero obſerves accordingly, that a Man muſt put off the Character of a Friend and lay that quite aſide, beſore 
he can do Right to the Part of a Judge. There are two Things, wherein the Offce of a Magiſtrate conſiſts ; the one is, 4 
« preſerve the — and Dignity, and juſt Right of the Prince who has employed him, and of the Publick, whole Reprefentatixe 
© he is, with a becoming State, with Gravity, authoritative Behaviour, and a well tempered Severity. Next, he is to act 1il:o a 
true and faithful Tranſcript, from the Original; an Interpreter and Executor of his Maſter's Will; and to ſce that this be 
declared, and diligently obſerved. By his Will, I mean the Law ; for this is the authentick Will of the Prince, and the oniv 135. 
* claration of it, which Subjects are bound to take Notice of. Of this the Magiſtrate is to exact a faithfal Account and punctual 
* Obſervance; for which Reaſon we often find him termed by Authors, Ve [Ewing and the ſpeaking Laau. Now, tho? it be the Put 
* of a Magiſtrate, and an excellent Qualification in him, to temper Juſtice with Prudence; and Severity with Gentlencſs and For- 
* bearance; yet, it muſt be confeſſed much more for the common Advantage, to have ſuch Magiſtrates as incline to the Vxcefs 
* of Sharpneſs and Rigour, than thoſe who are diſpoſed to Mildneſs, Falinefs, and Companion. For even God kimf-lf, who 
highly recommends, and fo ſtritly enjoins all thoſe humane and ſoft Diſpotitions upon other Occaſions, yet poutively forbids a 
Judge to be moved with Pity. The ſtrict and harſh Magittrate is the better Reſtraint, the ſtronger Cvrb ; he contains People. in 
* Bounds, and preſerves a due Awe and Obedience of the Laws. Ihe mild and merciful one expoſes the Law to Contempt; 
makes Magiſtracy cheap, and leſſens the Prince who made both the Law and the Magiſtrate, in the Eyes and Eſteem of lis Fco- 
* ple. In one Word, there muſt go two Qualifications to the capacitating a Man for the diſcharging this Office compleatly, Inte- 
6 grity and Courage; the firſt cannot ſubſiſt alone, but ſands in necd of the ſecond to ſupport 2 back it; the ſormer will be ſure 
* to keep the Magiſtrates Hands clean from Avarice, Partiality, and Reſpect of Perſons, from Bribcry and Giſts, which are 
* the Bane of Truth; and from any other Violation of Juſtice; which Plate calls (as indeed it ought to be) a pure unblemiflicd 
Virgin: This will, alſo, be a Guard againſt his Paſſions ; the Averſions or Affection he ma 


y bear to the Parties concerned ; then 
he will find great Occaſion for Courage too, to ſtand his Ground againſt the Menaces and imperious Sollicitations of great Men, 


* and Requeſts and Importunities of Friends, who fancy they have a Sort of Right to diſpoſe of him, and will not take a reaſon: 
© able Refaſal: To harden him againſt the Prayers and Tears, the loud Cries and bitter Complaints of the Miſerable and Afhidted: 
* ſor all theſe are very moving and forcible Inducements, a great Violence, upon Reaſon and Duty; and yet ſo committed, that 
* there is plauſible Appearance of both, in the very Diverſion they labour to give us ſrom both. And the Truth is, this Firmnets and 
* inflexible Conſtancy of Mind is the moſt maſterly Virtue, and particular Excellence of a Magiſtrate ; that he neither be te 
and ſubdued by Greatneſs and Power, nor melted by Miſeries and deplorable Circumſiances. Theſe are what 
* are often tranſported by ; and therefore it is the greater Praiſe to continue Proof againſt them. For, though being ſoftened by the 
latter, it have an Air of good Nature, and is more likely to prevail upon the better Sort of Men; yet either of the Extreams are 
* finful, and both foreign to the Merits of the Cauſe, which is the only Thing that lies upon a Judge. The Motives of Pity 
then are very dangerous Temptations ; and what a Man in Authority ought as much to ſtop his Ears againſt, as Promiſes or Threat- 
* enings; for even that God himſelf, who is Love and Mercy in Perfection, has diſcountenanced this unſcaſonable Compaſtion. And 
* the lame Legiſlator, who ſaid, Theu ſhalt not receive a Gift to blind thine Eyes therewith, neither ſhalt thou accept the Perſon of the 
* Mightz, found it no leſs neceſſary for the Good of Mankind, and the equal Diſtribution of Juſtice, no leſs agreeable to his Good- 
© nels, to add that other Command, Thea /oalt not favour a poor Man in lis Cane. Charron de la Sagefle, Liv. iii. Chop. xvii. 
* Sc&, 3, Fc. ] 5. The Generals, Captains, and other Offcers in the Army ought to exerciſe their Soldiers carefully and at conve- 
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nient Times, to inure them to bear the Hardſhips and Fatigues of War; ſhould ſtrictly obſerve all the Rules of Military Diſcig: 
never expoſe, nor hazard their Troops, but when there is an abſolute Neceſſity for it; ſhould take care, as far as in them \_Pline n 
their Soldiers have a conſtant regular Supply of Proviſions, and not defraud them of their Pay and Allowance; never ek UN, 
their Affection to the Prejudice of the Government, but always inſpire them with Sentiments conformable to the Good 0 w 
and the publick Welfare. 6. Soldiers, on the other Hand, ought to be content with their Pay, and not plunder, nor abuſc ; 
Manner whatſoever, either Citizens, or the Country- people; ſhould chearfully and with Reſolution expoſe themſelves to the * 
and Hazards to which they are called, for the Defence and Honour of their Country; ſhould as much avoid the imprudent Andes : 
running into unneceſlary Dangers, as the baſe Cowardice of flying when there is Occaſion for their ſtanding ; ſhould ſhew > oy & 
lour and Intrepidity upon the Rs, and not upon their Comrades ; ſhould valiantly maintain their Poſts, and prefer a glorious a. 
honourable Death to an ignominious F 5 and Life. 7. Ambaſſadors, aus ay ntiaries, Envoys, and others that by; Gny 89 7 
Character abroad, ought to behave themſelves with great Prudence and Circumſpection; to be Perſons of Penetration, carefully = 
flinguiſn Soliclicies = Trifles, and Truth from Falſhood ; inviolable in keeping a Secret, and Proof againſt any NA 
or Temptation that might make them negle& or abandon the Intereſt of their Prince. A publick Miniſter, or OM 
* nipotentiary, is a Cameleon, a Proteus; ſometimes, like a cunning Gameſter, he diſſembles his very Humour and Ten. 


any 


Fo 


r, as well to avoid the Conjectures and Penetration of others, as to prevent any Secret eſcaping, through Pag 5 I, 
eakneſs ; is always ready to put on that Shape his Deſigns and Occaſions require, and artificially appears ws 
it is his Intereſt to be thought. Thus, when he deſigns to diſſemble that his alter is very Formidable, o- = 11 
Low, he is reſolute and inflexible, to prevent any large Demands ; or eaſy and complaiſant, to give others Occaſion to make th. 
and to ſecure the ſame Liberty. At other Times he 1s 23 and ſubtle, to conceal a Truth in the very publiſhing of it; becut 
it concerns him to divulge it, and that it ſhould not be believed: Or elſe free and open, that, Whenever he ſhall have Occaſion to con 0 
ceal what muſt be kept ſecret, People may not ſo much as ſuſpect him; but, on the contrary, believe he has diſcover'd Whitey Iv 
knew. In like Manner, he is warm and verboſe, to excite others to talk, or to hinder their ſpeaking what he deſires not to hear, g 
their acquainting him with what he would be ignorant of; talks of indifferent Things which ſoften one another, and leave the Mad v. 
confounded betwixt Confidence and Diſtruſt; that he may make amends for one loſt 1 by dexterouſly gainir another: a 
Or, he is cool and ſilent to engage others to talk; hears patiently to obtain the ſame avour himſelf; talks with Superiority 11 * 
Weight when he deſigns to make Fich Promiſes or 'Threats as may carry a great Stroke with them, and make a ſtrong Impreſtion a VI] 


on ſuch to whom they are directed. Sometimes he ſpeaks firſt, the better to diſeover the Oppoſitions and Contradictions, Inti 
and Cabals of foreign Miniſters, upon the Propoſitions he has to advance, and take his Meaſures from their Anſwers. At another 
Meeting he ſtays till the laſt, that he may be ſure not to loſe his Labour; to be more exact; to obſerve every thing that may be fer 
viceable to his Maſter, or his Allies: To know what to aſk, and what he càn obtain: He knows how to be clear and expreſſive, 
obſcure and ambiguous ; can uſe equal Words and Turns, which he can render more or lefs forcible, as his Intereſt and Occafnn 
require. He 2 becauſe he wo'nt grant much; or his Requeſts are large, that he may be ſure of a little: Dcfires {mall Ching 
which he pretends to be of no Value, that they may not hinder him of greater ; avoids the gaining an important Point at fri, » 
it is like to hinder him of ſeveral, which, tho' in themſelves of leſs Value, 2 united exceed the other. is Demands are extras 
gant, with Deſign to be denied, that he may be furniſh'd with a — Excuſe for refuſing thoſe he knows will be made: As indufigg 
to aggravate the Enormity of theſe, and as warmly to urge the Reaſons why he cannot hearken to them, as earneſtly to endexys 
to enervate thoſe which they pretend for their Denial : Equally concerned to 1 the little he offers, as to ſlight openly ti 
little they are willing to grant. Feigns extraordinary Proffers, which beget a Diſtruſt, and oblige them to reje& what indecd 2. 
cepted would be uſeleſs ; this ſerves to colour his exorbitant Demands, and to throw the Blame of the Refuſal upon them : He gras 
more than they can aſk, to get more; ſhews himſelf very unwilling to grant trivial Things, that he may quaſh all ExpeQtation; q 
better from ham ; or, if he is perſuaded to on with any thing, 'tis on ſuch Conditions that he may thare the Advantages, E 
directly or indirectly eſpouſes the Intereſt of an Ally, as he finds it profitable, or as it tends to advance his Pretenſions; talks d 
nothing but Peace and Alliances, the publick Good and rg rnb in all which he means nothing but his Maſter's Inter, 
ſometimes he reconciles diſagreeable Parties, at other Times he divides thoſe he found united; terriſies the Strong and Potent, 2 
encourages the Weak : Unites ſeveral feeble Intereſts 2 a powerful one, to render the Balance equal ; joins with the ſons, 
that they may deſire his Alliance and Protection, which he ſells at a dear rate; knows how to interelt thoſe with whom he treats, rl 
by a dexterous Management, by fine and ſubtle Turns, makes 'em ſenſible of their private Advantage, the Riches and Honours thy 
may hope for by a little Fafnel, which will not, in the leaſt, claſh with their Commiſſions, nor the Intentions of their Matters, Aud. 


that he may not be thought impregnable on this Side, betrays ſome ſmall Concern for his own Fortune; diſcovers by this their ml 
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ſecret Intentions, the moſt profound Deſigns, and laſt Efforts ; which he turns to his own Advantage. If he is injur'd in any ent en th n 
ſiderable Article, he is very loud, but if he finds he is not fo, is yet louder, and throws the Injur'd on their Juſtification and |): * And 
fence. Tho' his Meaſures are order'd, his Steps pointed out, and his leaſt Advance preſcrib'd by the Court ; yet he appears a Ad Ni, 
complaiſant and free in the moſt difficult Conteſts, as if all his Compliances are extempore, and purely owing to his condelcendin 
Temper. He dares even engage to an Aſſembly, that the Propoſals {hall be approv d of, and that his Maſter will not dilown lin Di 
He ſpreads falſe Rumours concerning thoſe Things which he alone is entruſted with; if he cloſely reſery d ſome particular ] nftruciirs NS 
theſe he never diſcloſes, but at ſuch Extremities, as to neglect the Uſe of them would be pernicious. All his Intrigues tend to oi Faf 
and ſubſtantial Ends, for which he willingly ſacrifices Punctilio's, and imaginary Points of Honour. He has a great deal of Fllen 
and is arm'd with Reſolution and Patience; fatigues and diſcourages others, but is himſelf unwearied. He's forewarn d and f | 
fy'd againſt all tedious Delays and Affronts,] ouſies and Suſpicions, Difſiculties and Obſtacles fully perſuaded that N - 
an happy Conjuncture will influence their Minds, and accompliſh his deſired Ends. He feigns a ſecret Intereſt to break off the. See, all 
otiation, when he paſſionately deſires its Continuance; but, on the contrary, when he has itri& Orders to uſe his laſt Endearouy c T} 
— it off, thinks the beſt Way to effect it is to preſs its Continuation. After a very great Event, he is either {tiff or eaſy, jr ar, an 
ing as it is advantageous or prejudicial ; and if by a vaſt Prudence he can foreſce any thing advantageous to the State, he f0.lowt Chap. 
cloſe, temporizes and manages himſelf according to the Hopes, Fears, and Neceſſities of his Maler; takes his N caſures from | 1 I 
Place, and Occaſion, his own Strength and Weakneſs, the Genius of the Nation he treats with, and the particular Iemper 1 =—— 
Character of their Miniſters. All his Maxims, Deſigns, and moſt refin d Politicks, tend only to 3 being deceiv'd, aud * 1 
ceive others. Mr. de la Bruyere's Characteres at Chap. du & GUTVET CN & He la Republigue. : This in ecd is a very fine Deſcriptor! Wo H 
« publick Miniſter, or a Plenipotentiary; but, however, ſuch a Deſcription as in every Particular is not to be imitated. Ve mat, =. 277 | 
« conſult Mr. Vicgucfort's Book intitled, L' Ambaſſadeur & [cs Fon&ions.”} 8. The Commiſſioneis, Or Receivers of the n 1 rag 
longing to the State, and in general all thoſe who have the Management ot the publick Money, ought to take Care not to uſe u „ = - 
neceſlary Severity, or to exact more of the Subjects than what they are tax'd at, to enrich. thenileives, and burden 1 ; „ | * e 
apply none of the publick Treaſure that paſſes through their Hands to their own U ſe, and fatisfy thoſe whom they have Orcers 0] | » V 
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out of it, without making them ſtay a long Time for their Money. But all He particular Duties of Subjects ceaſe with, the pu 
Poſts and Employments from whence they flow. Whereas the general Duties remain fill in force, ſo long as Men are Sass 
live under any Form of Government. 
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CHAP. IX. 


Of the Duty of Sovereigus. 


1. The Ogce and Dnty of Sovereigus, whence to 
be diſcover'd. ; 
The Obligation that Princes have to be well in- 
rudted in it. 

111. The People's Safety is the ſupreme Law. 

iv. The Subjects are to be train d up in good Man- 
ners. 

v. Fit Laws are to be enaded, 

vr. And put in Execution. 

vir. Penalties are to be inſlicted with Fuſtice and 
Moderation. 


11. 


'T remains that we take a View of the Duty 
of Sovereigus; which ought to be explain'd 
with eſpecial Care and Diligence; as well in Re- 
ard, that the Ignorance or Neglect of this 
Pars is the Occaſion of ſo many Miſchiets in 
the World *, as becauſe to deliver the Rules 


vIil. The Subjects are to be reſlrain'd from mutual 


Injuries. 

Ix. An able and honeſt Miniſtry is to be employ'd in 
State Affairs. | 

x. . ary to be equally laid, and rightly ga- 
ther'd. 


xi. The Wealth of the State is to be advanced. 

x11, Fadtious to be prohibited. 

xIII. A ſufficient Force to be kept up for the cppoſiug 
of foreigu Invaders. , 


np of this Duty, may eafily be gather'd, by 
examining the Nature and End of civil Com- 
munities, and the proper Offices belonging to 
the ſovereign Power. 

II. Here then it is, before all Things, neceſſary 
that Princes induſtriouſly apply themſelves to 


hens ad * 


=> 


and Meaſures of it, is the proper Buſineſs of the underſtanding of every J hing, that falls un- 
this general Part of civil Knowledge, it being der the compleat Diſcharge of their Truſt; 
laced beyond the Bounds of municipal Laws. fince no Man can manage, with Commendation, 
Vet in as much as others have frequently in- what he hath not firſt rightly learn'd and conſi- 
culcated theſe Points, we ſhall reckon our Task derd >. And as the e Art of Government is 
diſcharg'd, in barely repeating the chief Heads *. ſo very difficult as to require the whole Man, 
The Precepts then which unite in the making tho' of the greateſt Parts and Abilities , they 

ought 


a See Lord Bacon's Serm. fid. Chap. xix. b See 1 Ming, iii. 9. Virg. En. vi. V. 852, 853. Hcrates has a wiſe Remark 
on the ſame Subject; It is, /ays he, that according as Princes cultivate their own Minds, fo they muſt expect to find their Kingdom. 
And therefore no Champion at the Games has ſo mnch need to exerciſe his Body, as a Governor has to exerciſe and improve his Wit,” 
A Nicoclem. And the Admonition of the Satyriſt, as it belongs to Mankind, ſo it cſpecially affects Princes: 


| Study thyſelf, what Rank or what Degree 
uem te Deus eſſe The wiſe Creator hath ordain'd for Thee, 
Tafſit, & human qua parte locatus es in re. And all the Offices of that Eſtate 
Perſ. Satyr. iii. V. 71, 72. Perform, and with thy Prudence guide thy Fate. 
Mr. Davpts. 


Diſce — 


ce, alſo, Philip de Comines, Lib. i. Pag. 342. & Lib. iii. Pag. 388. 
© That thoſe Things which appear neceſiary to be known, in order to the well-governing of a State, are not ſo very trite and vul- 
gar, and ſo obvious to all Capacities, may be gather'd from what Mr. Hebbes has particularly deliver d on this Point, De Ciwve, 


Chap. x. Sect. 10. 


1 — 


Ss * © How happy is that Poſt which every Minute furniſhes Opportunities of doing good to 'Thouſands! How dangerous is that which 
8 © every Moment expoſes to the injuring of Millions! (Charadteres de da Bruyere, Chap. du Seuverain & de la Republique, Pag. 337. 
E. de Bruxelles 1097) the Good which Princes do, reaches even to the moſt diſtant Places, and the Evils that they occaſion are mul- 
& © tiplied from Generation to Generation, to lateſt Poſterity.” Theſe are the Archbiſhop of Cambray's own Words, in his Avarnmes 
„ /c/:1:49ue (Page laſt but one of the laſt Tome) a Work from whence I ſhall take ſeveral fine Paſſages, with which the Reader, I pre- 
some, vill not be diſpleaſed, to have his Memory refreſhed, to renew the Pleaſure which he took in the firſt reading of ſo many ex- 
cellent Precepts, where the Solidity of the Thoughts, and the Beauties of the Expreſſion, firive in Emulation of each other, which 
Fall moſt charm thoſe who have a Taſte for fine Things. This is what I ſaid in the firſt Edition of my T ranſlation, nor do I now retract 
WP. 1ho' a Panegyriſt, of that illuſtrious Author, has attempted to ext ol his Morality, at the Expence of Grotius and Pifendorf: whom 
e {ets upon a Level with Hobbes and Machiauel. I have fully reſuted this unjuſt Parallel, in my Preface to Grotius, Pag. 32. And 
e Paſlages I have quoted in this Chapter, are ſufficient to deflroy the Accuſation ; ſo great a Conformity is there between our Au- 
hor's Maxims and thoſe of Tel/emachus. For the Queſtion here is not about the Style or Language, but about the Principles and 
loughts. This Syſtem of our Author's, of the Law of Nature and Nations, is not a moral Poem in Proſe; and beſides our Author 
declar'd, that he intended only, briefly, to touch upon the Heads of the Dutics of a Sovereign. | 
Ihe moſt painful and diflicult Employment in the World, in my Opinion ſays Montaigne, is worthily to diſcharge the Office of 
a King. I excuſe more of their Failings than Men generally do, in Conſideration of the inſupportable Weight of their Office, 
which amazes me. Tis hard to keep Meaſure in ſo unmcaſurable a Power. Whether it be, that it is, to thoſe who are of a leſs ex- 
cellent Nature, a mighty Incitement to Virtue to be fix'd in a Place where you cannot do the leaſt Good, that is not put upon Re- 
cord; and where the leaſt Benefit accrues to ſo many Perſons ; and where your Capacity, like that of Preachers, is principally ad- 
dreſs d to the People, no very exact Judge, eaſily impoſed on, and eafily contented.” Egais, Liv. iii. Chap. vii. de incommodite de 
: Grandeur, Pag. 68 1. in Fe. See, alſo, Lib i. Chap xlii. where there is, in the Margin, Sceptre de Grand poids. Here are Mr. de 
: Bruyere's Thoughts, which are as beautiful as ſolid. © There are, /s he, no general or certain Rules of governing well; they de- 
pend on Times and Conjunctures, the Prudence and Deſigns of the Governors: So that perfect Government is the Matter piece of 
the Underſtanding, and, perhaps, it would be impoſible to arrive at it at all, did not Subjects contribute one Moiety to the Work, 
by an Habit of Dependence and Submiſſion. If the Care of a ſingle, Family be fo burthenſome, if a Man has enough to do to 
aulwer for himſelf ; what a Weight, What a Load is the Charge of a whole Kingdom? Is the Sovereign recompenſed for all his 
a a a a 2 am ious 
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Of the Duty of Sovereigus. Boox VI 


trench their Pleaſures and uſcleſs Diyers 

far as they intercept their main Im Tn, 0 
For the fame Reaſon they ought yg : : 
to their Familiarity none but Men of wo in 
and Experience 2; and, on the contrary u 
diſcountenance and chace away all flat 


732 


ought therefore, as ft were, to forget their own 
Perſons, and live only for the Sake of the Peo- 
ple. From theſe Conſiderations it follows, that 
Princes ought * to renounce all thoſe Studies 
and Purſuits which contribute nothing to this 


good End; much more arc they obliged to re- ). to 


terino 
8 
Para- 


j 8 ———2— 


© anxious Cares by the Proſtrations of his Courtiers, or the Pleaſures an abſolute Power ſeems to afford? When I think on the 
* bleſome, hazardous, and dangerous Paths he is forc'd to tread, to arrive at publ:ck T, * N ; and when I reflect on the ext we 
difficult, tho" neceſlary Methods, he is frequently obliged to uſe, to compaſs a good End; that he is accountable to God Oy 
the Felicity of his People, that Good and Evil are in his Hand, and that Ignorance is no Excuſe; I can't forbear aſxin = tor 
© Would'it thou reign ? Would a Man meanly happy in a private Condition, quit it for a Throne? Is is not even to one, n £ 
© to it by Hereditary Right, almoſt infupportable to be born a Monarch here is a Sort of Commerce or reciprocal 2 
of the Duties of the Sovereign to his Subjects, and of theirs to him. Which are molt ſtrongly binding, or moſt difficult M — 
© formance, I will not determine : Tis not indeed very eaſy to judge between the ſtrict Engagements of Reverence, Afiiftance. "ea 
© vice, Obedience and Dependence on the one Side; and the indiſpenſable Obligations to Goodneſs, Jultice, and Protection © . 
* other, Jo ſay the Prince is the ſupreme Diſpoſer of the Lives of the People, is to tell us only, that the Vices of Mankind Vas the 
© tailed on them a natural Subjection to Juſtice and the Laws, with the Execution of which the Prince is entruſted : To add 2 
© js abſolute Maſter of his Subjects Goods, without any Reaſon, or legal Proceſs, is the Language of Flattery, the Opinion of : by 
© yorrite, who will recant it when he feels Death upon him. When, on a fine Evening, you tee a numerous Flock of Sheep {; 1 ä 
« over a little Hill, quietly grazing on the fragrant I hy me; or in a Meadow, nibbling the ſhort and tender Graſs that has dap dd 
Mower's Scythe, the diligent and careful Shepherd, you obſerve, is always amongſt them, ſuffers em not to go out of hi hey 
© leads 'em, follows em, — their Paſture; if they wander, he fetches em in; if the greedy Wolf appears, he ſets his 13... 
© to beat him off; he nouriſhes and preſerves them; the Morning finds him in the open Field in which the Sun left him: Ves bs on 
What Vigilance and Slavery is this! Which Condition looks to you the molt delightful and free, that of the Sheep or the Skepkere 
Was the Flock made for the Shepherd, or the Shepherd for the Flock? This is the genuine Image of a good Prince and his Peogk 
here is no Occafion (on the contrary) for Arts and Sciences in the Exerciſe of Tyranny ; the Policy which conſiſts on! y in Blood. 
© ſhed, is very ſhallow, and has nothing of Art in it. It prompts us to murther all, whoſe Lives are Obſtacles to our Ambiriq; * 
« this a Man, naturally cruel, does with Eaſe. "Tis the moſt barbarous and deteſtable Way of ſupporting and aggrandizing our 
« Chara&eres ou Mocurs de ce Siecle. Chap. du Souverain & de Ia Republique. See, likewiſe, les Avantures de Telemague, Tom. v. Pas 1 
Ed. de Bruxelles. Xcenophon, as our Author has remark'd, ſaid a long Time ſince, That Man is able more ecfily ts govern all , 
Creatures, then thoſe of bis exon Kind; *Qs av)punre mypurort, r 7 ay MN. Ct wv ein (dy 3} dr0,@To» 4p yew, Or. Lit. 
init. See, alſo, in the M:morabilia of Xenophon, Socrates's Diſpute with a Youth, named G/aucor. Ifocrates (ad Nicoclem) in the ben. 
ning calls a Kingdom the greateſt of human Afairs, and ſuch as requires more then ordinary Degrees of Prudence and For, fabt; "ad 
ſays that the Cauſe of all the Misfortunes which Kings are expoſed to, and of the Diverſity of Opinions about their Condition, is, 74. 
Peeple think that all the l orld is as capable of reigning, as of diſcharging the Offices about the 7 emple : Whereas, of all human Hun, 
the moſt di Feult, and that which requires the higheſt Degree of Attention and H i/dem, is, ewithout doubt, the Gevernment of a King, 
Taurns ON Tis drepanias, uw, Sc. In this Faſtage, the Greek Orator, ſpeaking of the Pri:/{hood, as an Office which any Ma 
might exerciſe, without any dũe Qualification or Merit; had apparently in View thoſe kinds of Pric/heed that were e. {xc 
as the Eumclpides and Ceryces (Kiev 325) among the 4thenians. Yet, nevertheleſs, adds our Author, there are many who think the [:aliz 
Proverb not altogether groundleſs, That there needs but a wery little Brains to rule the while World; nor this other Latin one, 71, 
Werld docs not know what little Wiſdom it is that governs it: Upon which I have read a Diſſertation of a Profeſſor at Leif, nan 
Mr. Adam Rechenberg, printed in 1676. I own, That if we mean by it, that generally the Government of States is a thing wid 
requires the leaſt Ability, Care, and Application, one might admit of theſe Proverbs. But it muſt, likewiſe, be acknowledg'd, tizti 
the Rulers of States would diſcharge their Duty as they ought to do, they would be more ſenſible of the Weight of Government tu 
they are; and that if they would inform themſelves of the Rules of ſo nice and difficult an Art, and practiſe them exacily, the Nad 
would be much better govern'd than it is, and the People infinitely more happy. As for the reſt, the Sentence above-mentony 
aſcribed to one of the Popes. Sce the Extract of Mr. Se/den's Table-Talk, in M. Le Clerc's Biblicth. Aut. & Mad. Tom. vi. Pag. zo. 
1 © 'Tis a Sort of an Affront and Mockery, to extol a Man ſor Qualities miſbecoming his Rank and Condition, tio ottcrii 
* commendable, and for Qualities, alſo, that ought not to be his principal Endowments : As if a Man ſhould commend a King for be 
ing a good Painter, a good Architect, a good Markſman, or a Racer. Commendations that do him no Honour but when men · 
« tion'd together, and in the Train of thote that are more properly belonging to him, to wit, his Juſtice, and his Knowledge in g- 
verning his People, both in Peace and War. Twas after this Manner that Agriculture was an Honour to Cyrus, and the Know 
« of Letters to Charlemagne Demrſthenes's Companions in the Ambaſly to Philip, extolling that Prince, as being handlome, de- 
« quent, and a ſtout Drinker, were anſwer'd by Demeſthencs, that theſe were Commendations more proper for a Woman, a Le 


or a Spunge, than a King. 


Firſt, let his Empire from his Valour flow, 
And then by Mercy on the proſtrate Foe. 


* Imperet bellante prior, jacentem 
* Lenis in hoſlem. 
* Horace Carm. Sæcul. V. 51, 52. 


is not his Profeſſion to know either how to hunt, or how to dance well. 


Let others better mold the running Braſs, 

And ſoften into Fleth a Marble Face; 

Plead better at the Bar; deſcribe the Skies; 
And when the Stars deſcend, and when they riſe. 
Roman, tis thine alone with awful Sway 


To rule Mankind, and make the World obey. 


© Excudent alii fpirantia mellins ra, 
© Credo equidem, wives ducent de marmore wvoltus : 
* Orabunt cauſas melius, cæligue meatus 
« Deſeribent radio, & ſurgentia fidera dicent : 
Tu regere imperio fopulos, Romane, memento. 
(Virg. Eneid. vi. 846, &c.) 
Derbts 


© Plutarch ſays, moreover, that to appear ſo excellent in theſe leſs neceſſary Qualifications, is, to produce a Witneſs againſt a M1 
« ſelf, of his having miſpent his Time, and applying his Studies ill, which ought to have been employed in the Acquiſition of un 
neceſſary Things. So that Phi/ip, King of Maccdan, having heard Alexander the Great, his Son, ſinging at a Feaſt, in Emule 
of the moſt ſkilful Muſicians there, A thou not aſbæmed, ſays he to him, to fing ſo rvell? And to the fame Philip, a Muſician vi 
« whom he was diſputing about his Art; Heewen ferbid, Sir, that ſo great a Misfortune ſhould ever befal you, as to underſtand bo | 
« Things letter than J. A King ſhould be able to anſwer, as Ipbicrates did the Orator, who preſs'd hard upon him in h1s Inver 
« after this Manner; Aud pray achat art thou, that thou deft reeagger at this Rate? Art thou a Soldier, dojt carry a Muſtet, art wy 
* Pikeman ? I am none of all this, but I am ene <vho knows how to command all tbeſe. Eſſais de Montaigne, Liv. i. Chap. x 

2 © The wiſe Mentor ſays to Idereners, in is Avantures de la Telemague, Do you not ſee that Princes who are corruptcd by F lane 
take every Thing to be harſh and auſtere that is free and ingenuous ? is not Fate 


»ngtt 


hey are become fo nice, that every Thing that is not 3:9 
« offends and provokes them. But if a Man has not a ſerviſe Soul, and is not ready to applaud them in the moſt unjuſt Ole d 10 
« Power, he 1s not for their Purpoſe. Every free and generous Expreſſion appears to them inſolent and ſeditious. I hey arc * 
cate, that every Thing but downright Adulation offends and provokes them. But let us proceed a little further: Supp& 
« Philecles is really harſh and auſtere, is not his Auſterity much better than the pernicious Flattery of your Counſellor 
« you find a Man witheut Faults? And ſhould you not fear, leaſt of all, the Fault of one who tells you the Truth a li: 
* But is not this a Fault geceflary to the Correction of your own Faults, and to the conquering that Averſicn to ut 
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Cuab. IX. Of the Duty of Sovereign. 733 
Paraſites 1, all trifling Genius's, and ſuch as are State Policy, Princes muſt be perfectly acquaint- 
skilled in nothing but what is empty and infig= ed with the Conſtitution of the State *, and 
nificant. But now to render themſelves capable of the "Temper of their Subjects 3; they ſhould, 


applying, as they ought, the general Maxims of alſo, in a more particular Manner e 


— 


m_— 


« tery has raiſed in you? You ought to have a Man about you, that loves nothing but Truth, and who loves you better than you 
« :now how to love yourſelf; who will tell you the Truth in ſpite of you, who will force through all your Intrenchments; and this 
© neceſſary Man is Philoctes. Remember, that a Prince is extremely happy, when but only one Man of ſuch an Elevation of Mind 
is born in his Reign, and who is certainly the moſt valuable Treaſure of his Kingdom; and that the greateſt Puniihment he ought 
« to ſcar from the Gods, is to loſe ſuch a Man, if he renders himſelf unworthy of him, for want of knowing how to make uſe of 
« him. As for the Faults and Errors of good Men, you ought not to be ignorant of them ; but however you ſhould make uſe of 
their Service. Set them right; but be not 6: praacy managed by their raſh and indiſcreet Zeal ; give them a favourable Hearing, 
« honour their Virtue, and ſhew the Publick that you know how to diſtinguiſh it; but more eſpecially take Care that you be not like 
© thoſe Princes, who, contenting themſelves with deſpiſing corrupt Men, do notwithſtanding employ them, truſt in them, and heap 
« Favours upon them ; and who, pretending to have Judgment to know virtuous Men, yet give them nothing but empty Commenda- 
tions; not daring to truſt them in any Employments, nor to admit them into their familiar Converſation, nor to beſtow any Kind. 
« nefles upon them, Tom. iii. Pag. 3, &c. Jfocrates, as our Author obſerves, gave, likewiſe, this Advice to Nicocles : i x T ky 
dels 735 Eudoptres, d, fc. Pag. 34. Ed. Par. min. Receive into your Friendſhip not every Body, but only ſuch as are 
« worthy of your Station; not thoſe with whom you might paſs your Life moſt agrecably, but thoſe by whoſe Aſſiitance you 
« may beſt govern the Commonwealth. Uſe yourſelf to take Delight in ſuch Company, as may both increaſe the Stock of your 
« Wiſdom, and raiſe the Character of your Virtue among others. | Rely upon the Fidelity, not of thoſe who praiſe every 'Thing 
you ſay or do, but of thoſe who admoniſh you when you commit any Fault. Suffer wiſe and prudent Perſons to ſpeak with Free- 
« dom to you, that, when you are in wy Difficulty, you may find People that will endeavour with you to clear Matters up. Di- 
« ſtinguiſh artful Flatterers from ſuch as ſerve you with Affection; that bad Men may not have a larger Share in your Favour, than 
Men of Honour and Honeſty.” . 
1 A King is not to be believ'd, when he boaſts of his Conſtancy in ſtanding the Shock of an Enemy for his Glory, if for his 
« Good and Amendment he cannot ſtand the Libercy of a Friend's Advice, which has no other Power than to wound his Ear a little, 
« the reſt of its Effects being ſtill in his own Hands. Now there is no Condition of Man whatever that has fo great Occaſion for true 
and free Informations as theirs. They ſupport a publick Character, and are to pleaſe the Opinion of ſo many Spectators, that, as 
it has been cuſtomary for Men to conceal from them whatever might have Power to divert them from the Conrie they are taking, 
they find themſelves inſenſibly involv'd in the Hatred and Deteſtation of their People, often upon ſuch trivial Occaſion; as they 
© might eaſily have avoided, and without the leaſt Prejudice even to their Pleaſures themſelves, had they been adviſed and ſet right 
in Time. Their Favourites have commonly more Regard to themſelves, than to their Maiters ; and certainly 'tis their Intereſt to 
« think ſo, foraſmuch as the greateſt Part of the Offices of true Friendſhip, when uſed to a Sovereign, are a rude and hazardous Un- 
« dertaking: And therefore there is Occaſion not only of very great Affection and Freedom, but for Courage too. There is 
none of us all that would not be worſe than Kings, if ſo continually corrupted as they are by ſuch kind of Vermin. ZE/uts de 
« Momiaigne, Liv. iii. Chap. xiii. Pag. 803, 804. There follow in that Place ſome ſolid Thoughts upon the Way that ought to be taken 
to inform Princes of their Faults, and to make them give Ear to Truth. See, alſo, Two fine Chapters of Charron, in his Treatiſe 
de la Segefſe, Liv. wh. Chap. . : | 
It were indeed to be wiſh'd, that Carreades's Obſervations were not too often found true, that the Sons of Princes, and other wealthy 
and great Men, learn no Art avell but that of Horſemanſhip, "tis becauſe in other Exerciſes their Maſter flatters them by praiſing them; 
and cuen he «cho wreſtles with them, has the Complaiſance to let them get the better, but their Horſe does not underſtand Fefting. He 
docs not trouble himſelf to know whether his Rider be a Prince or a private Mn, rich or poor: Let him be who he will, he throws him, 
if be docs not know how to keep his Seat. Add. Diodor. Sic. Lib. i. Chap. Ixxi. & Lib. xii. Chap. xii. Where the ſame Author reports, that 
Charmdeas, among his other Inſtitutions, order d an Action of i// Company, and ſet a very ſevere Penalty on thoſe, who, being proſe- 
cuted upon this Action, ſhould be convicted. See Plutarch. de Diſcrim. Amic & Adulator. 
2 In the firſt Place he muſt apply himſelf to Study, and underſtand the Humour and Genius of his People. For this Knowledge 
« will be a very great Direction, and model the Perſon to whole Government they are committed. Now the reigning Qualities of 
the People in general are Fickleneſs and Inconſtancy; a Spirit of Faction and Diſcontent; of Impertinence and Folly ; 


| © Love of Vanity and Change; Inſolence and inſupportable Pride in 3 Cowardice and Dejection of Mind in Adverſity. 


gut beſides theſe Characters, which are common to Perſons of that Condition every where, a Man maſt be ſtill more particularly 
« inſtructed in the Temper peculiar to that Country, and thoſe Subjects, where himſelf is concern d. For the Diſpoſitions of Men 
differ extremely, and are almoſt as various as the "Towns wherein they dwell, or the Perſons that inhabit them. Some N ations are, 


in a peculiar and 1 Manner, paſſionate or cholerick, bold and warlike, cowardly or luxurious, addicted to Extravagance, 
to Wine, to Women; * 
che Meaſure; in ſome they are more, in others leſs predominant. So neceſſary is that Rule, Noſcenda natura wulgi , £7 quits 


aborious or ſlothful, frugal or expenſive. And of thoſe who agree in theſe Qualities, there is a Diference in 


* modis temperanter habeatur. That the common People muſt be ſtudied, firſt to know what they are, and then what 15 the beſt Ma- 
* thod of dealing with them. And in this Senſe it is, that we are to underſtand the old Philoſophers, when they pronounce Subjection 
© and Obedience a neceſſary Preparation to the Art of Ruling : Nemo bene imperat, nifi qui ante paruerit imperio. No Man ſays Seneca) 


erer governs well, who has not firſt liv'd under Government, and known what it is to be commanded himſclf. (Where nevertheleſ; 
the Terms are a little different. Nemo autem regere poteft, niſi qui & regi. But Charren, deceiv'd by Lipfcur, Polit. iv. 5, has con- 
WE © founded this with a Paſſage of Cicero: Nam & gui bene imperat, paruerit aliguand' necefſe . De Legibus, Lib. iii. Chap. 11.) Not 


that we are to infer from hence any Neceſſity, or indeed ſo much as a Poſſibility, that all Princes ought to be rais'd to that Dignity 


from an inferior Condition; for ſeveral of them are born Princes; and a great many Governments paſs on in a Line, and come by 


$ © Succeſſion and Proximity of Blood: But the true Importance of that Maxim is, that whoever is deſirous to be a good Governor, 


* muſt inform himſelf of the Humours and Inclinations of his Subjects, and underſtand which are the reigning Qualities in them, as 
perfectly well as if he had been one of the ſame Rank himſelf, and had felt and had been ated by them in his own Perſon. But 


W © then it is no leſs neceſſary, that the Condition of the Government ſhould be, likewiſe, thoroughly underſtood, and that not only what 


eg © Sovereignty and Power is in general; but the Frame and Temper of that Government and that State in particular, where this Per- 


Vc 


ſon himſelf preſides, what the Form and Conſtitution of it is, how it was fix'd and adjuſted, and what Extent of Power is veited in 


im; whether it be an old or later Eſtabliſhment ; whether it deſcends by Inheritance, or whether it be conferr'd by Election; whe- 


der it were obtain'd by regular and legal Methods, or whether acquired by Force of Arms; how far this ſuriſdiction reaches; what 
By \cighbours are about him; what Strength and what Conveniences he is provided with. For according to all theſe, and a great 
= many other Circumſtances, too tedious to be ſpecify'd here, a different Sort of Conduct will be found neceſſary. The Sceptre muſt 


be ſway'd, as ſuch Conſiderations ſhall direct; one and the ſame Method will not ſerve all alike ; but the Rules and Adminiſtration 
muſt be ſuited to the Temper of the Beaft, and as he proves to be harder or ſofter mouth'd, ſo the Rider muſt take Care to keep a 
ſtiger or a ſlacker Reign. Charron de la Sogeſe, Lib. iii. Chap. ii. Sect. 1. We ſhall ſee the Uſefulneſs of theſe Inſtructions, when 
we come a little farther to treat of the Manner in which Laws ought to be made. (S. 5.) Plutarch, likewiſe, gives it as the f/f 
Maxim, to thoſe whoſe Buſineſs it is to govern the State, to ſtudy the Diſpoſition of the People, amd to accuſtom themſelves co it as 
much as poſſible, or elſe, ſays he, if they ſhould endeavour to introduce Changes and Alterations in it all at once, they would be 
engag d in an Affair that is neither eaſy nor ſafe, and that requires a deal of Time, and a Power firmly eftabliſh'd. Top 7: > , en 
T7235 naavergiy, &c. Proacept. Reip. gerendee, Pag. 749. B. Ed. Mech. There are in the reſt of this Treatiſe many excellent Max- 
ims for the Art of Government. 

After the Knowledge of the State and Government, which is in the Nature of a Preface or Introduction, the next, both in 
Order and Dignity, is Virtue. And no Man can wonder that ſo honourable a Place is aihgn'd to this, among the necetiary Qualitt- 
cations of a Governor, who at all conſiders how abſolutely and indiſpenſably needful it is to a Prince, and that both upon lis own 
Account, and for the Benefit of the Publick, Firſt of all it is highly reaſonable, as Cyrus well obſerves, that he who is above all 
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734 Of the Duty of Sovereigns. Book VII 
* 
excel in ſuch Virtues * as will be of Service to them in fapporting the Weight of ſo difficult and 
- — 
« the reſt in Honour and Authority, ſhould be ſo in Goodneſs too; this is no more than what ſuch a great and elevated Station ma 
« juſtly ſeem to require of him. Then his own Reputation is nearly concern'd in it; for common Fame inakes it one great Part of 
its Buſineſs to pick up and diſperſe every Thing our Governors do or ſay : The Prince ſtands Lo d to the publick View, eve 
Eye is upon him, and he is curiouſly watch d. There is no ſuch Thing in Nature, as Privacy in Princes; they can nd more be hid 
* than the Sun in the Firmament. I hey are the conſtant Subject of Diſcourſe in every Company, and fo are ſure to have a great deal 
of Good, or a great deal of Ill faid of them. And it is of exceeding great Conſequence to any Governor, both with Reipet to * 
« perſonal, and the common Intereſt and Safety, what Opinion the World have of him. Nor is it enough, that the ſoprem © Gomer. 
nor be virtuous in his own Temper and Converſation, but he is, likewiſe, obliged to take care that the Subjects be like him in Gogg. 
© neſs. And how deeply this concerns him, I appeal to the univerſal Conſent of all good and learned Men, who, with ore Voice, de. 
« clare it impoſlible for that Kingdom or Nation, that City or leſs Society of Men, to proſper; nay, fo much as to ſubſiſt long, who 
© have baniſh'd Virtue from amongſt them. And thoſe nauſeous Flatterers prevaricate much too groſsly, who pretend, that f is for 
the Advantage and Security of Frinces, that their Subjects ſhould be abandon'd to Wickedneſs and Vice. Becaule, they ſay, this 
«* emaſculates their Minds, and renders them more tame and ſervile in their Diſpoſitions. So Filny, in his Panegyrick (Chap. l, 
ſays, Patientiores ſervitutis, quod non decet effe nifi ſervos. They are more patient under Slavery, who are fit to be Nothing but 
Slaves. For, quite contrary, we find by unqueſtionable Experience, that the more vicious Men are, the more do they grow unruly 
© under the Yoke: The Good and the Gentle are much better qualifed to live in Fear and Awe of Authority themſelves, than 1 
© be an Awe, or give Occaſion of Jealouly to their Governors. Pim, quifyue ofſperrime reforem patitur. ( Saluſt. ad Cxſyy ge p | 
* Ordinand. Orat. i init.) Every Man is more ungovernable, ix Preportion cs he is a worſe Man. Mutiny, Diſcontent, and per. 
« petual Uneaſineſs, are the {ure Attendants of a profligate Mind. Contra, facile imperium it bonos, 9 MCTHENs 4 * qua mus. 
* e:4;i, On the other Hand, good Men are very eaſily kept in order; they give their Superiors little Trouble, ac had rather 
* ſubmit wwith Reverence and Fear, than be a Terror and Diſturbance to them. Now there cannot be a more powerful Motive, 2 ore 
* efficacious Means of bringing over the People, and forming them unto Virtue, than the Example of the Prince. For (as daily Ex- 


0 perience ſhews) every one affects to be like him; and the Court is the Standard of Manners, as well ay "4 F aſhions, The Reaſon 
is, becauſe Example is what Men are ſooner moved with, and ſooner wrought upon by, than by Laws ; for, this is a ſilent Law, but [ 
© has more Credit and Authority than the Voice of the Law 4 in Commands. Me tarm imperii nobis ne, quam exemp!s Plin. l 
« Paneg. Chep. xlv. Nam. 6.) & mitius jubetur exemplo. We do not want Precepts ſo much as Patterns, and Example is the ſoftel and e 
© Jeaſt invidious Way of commanding. Now, if all Example be a mighty Inducement, that of great Perſons muſt be f, n « 
da Degree proportionable to tacir | cg and Station. For all their Interiors fix their Eyes and Hearts here, and tale thei; Ob. 0 
« ſervations from thoſe above them. "They admire and imitate at a Venture; and conclude, that their Superiors would not be gui] p 
© of any Behaviour unbecoming their Character; and if they do any Thing, it muſt be excellent and good. And, on the other Hand, 6 
Governors are ſo ſenſible of the Force of this Motive too, that they think their Subjects are indiſpenſably obliged to theſe Rules wy 
© which they are content to be govern d by themſelves ; and that their own doing what they would have done by others, is d k £ 
« ſufficient Inducement to bring it into Practice and common Vogue, without the Formality of a Command to enforce it. From gl "y 
« which it is abundantly manifeſt, that Virtue is exceeding neceſtary and advantageous to a Prince, both in point of Intereſt, and : t 
point of Honour and Reputation.” Cherron de la Sageſſe, Liv. iii. Chap. ii. Sect. 2. Let Us add to this the following Rodec 7 
of Montoigne : * I know not how 'tis, but the World requires of Princes, more than other Men, to hide and conceal their Þ aul: Ex: 
For what is only 1 in us Indiſcretion, the People eſteem in them to be Tyranny, and a Contempt of the Laws. And, bcliy he « 
© their Propenſity to Vice, are apt to cenſure, that, as a heightening Pleaſure to their Crimes, they inſalt over, and trample unde * 
Foot the publick Ordinances. Plato, inderd, in his Gorgius, defines a Tyrant to be one who is at his Liberty in 2 State to Go wat Vin 
© ever his own Will leads him to. And 'tis by Reaſon of this Impunity, that the Publication of their Vices does often more Michie pe 
* than the Vice itſelf. Every one fears to have his Actions diſcover'd, and to be controul d in his Pleaſures : But! rinces arc, excn : - 
© their very Geſtures, Looks, and Thoughts, the Obſervation of the People, who think they have a Right and Title to be Jadye & 91 - 
© them. Beſides that, the Blemiſhes of the Great naturally appear greater, by Reaſon of the Eminence and Luſtre of the Place 2 Me 
© Ore ſeatcd in; as a little Scar, or a Wart in the Forchead, is a much greater Deformity than a conſiderable Gaſh any where cle. l 4 
And this is the Reaſon why the Poets feign the Amours of Jede to be perform'd in the Diſguiſe of ſo many borrow d Shapes, 700 : = 8 
* among thoſe many —_— Intrigues, there is but only one, as I remember, where he appears in his own Majeſty and Grant, — 
« E//ais, Liv. i. Chap. xlii. Pag. 190. 3 . 
* Y irtues — for this Purpoſe are, 1. Piety, which 1s tne F oundation of all Virtues ; but it muſt be a ſolid and ear ok 
Piety, free from Hypocriſy, Superſtition, and Bigotry. 2. The Love of Juſtice and Equity. For the chief Deſign a Pr.nce 2s NA — 
for, is to take Care that every Man has his Right. This obliges him to ſtudy, not only that Part of human 13 which gr ach 
thoſe famous Civilians that are fit to be Legiſlators themſelves ; ho go up to that primitive 2 which ot . regulated [ 62677 0: 
ciety, who cxuttly know what Liberty Nature has left us in Civil Governments, and what Freedom the Neerfiity of Stat, s takes firm . 1 
wate People, for the Good of the Publick : But that Part of the Law too, which reſpecs the Rights, and d-fcerds to the Afrirs : f fart | 
cular Perſons. * This is a Part of Education which is left the Gentlemen of the long Robe, and is not admitted into that of | wy © ww ho 
« as being beneath them, tho' they are every Moment of their Reign to paſs Judgment upon the Fortunes, Liberties, and Live « tad 
« their Subjects. Princes are perpetually talk'd to of Valour, which is of no Uſe but to Aare ; and of Liberality, which i. 5 : King, 
for nothing but Extravagance, unleſs regulated by Juſtice. "Tis true, every Temper muſt be inftrutted, if I may lo ſay, ina Vina + they 4 
proper for its reſpective Occaſion ; the Covetous mult be aſpir'd with Generofity, the Soft and the Slothful muſt be inflam d ors © baulk:: 
c De ire of Glory, and the Ambitious muſt, as much as poſſible, be refſtrain'd within the Rules oh Jubace. But whatſocyer Nan 2 
there may be in the Diſpoſition of Princes, Juſtice is alway 5 the. molt neceſſary ; for that \ tus kocps up Order in him who ol 15756. 
it, as well as in thoſe to whom it is done. "T's not any Conſtraint that limits the Powers of the Prince, ſeeing. the! a: te . © 4 5.17, 
« 'Time that he renders it to others, he teaches them to return it to himſelf, and taat willingly too, tho? his Power neces ly (ig hon. 
« us to receive it from him. (St Zara ond, Tom. iii. Pag. 74, 75.) From whence it follows, tant he ought eſpecially to a 1 WE © to meet 
« vious Obſerver of his Word. Let us hear what the Oracle of Go/ſcoigne ſays farther upon thi Subject. Thoſe of 0. Lime ri J aejaſth 
0 — conſider d, in the Eſtabliſhment of the Duty of a Prince, the Good of his Affairs only, and have preferred that to 1c 00 alk, not 
his Faith and Conſcience, might ſay ſomething to a Prince, whoſe Affairs Fortune had put into juch a Poſture, that he man * he latisf 
ever eftabliſh em by only once breaking his Word; but "twill not go ſo. . hey often buy in the ſame Market ; they mate fun * he has : 
« than one Peace, and enter into more than one Treaty in their Lives. Gain tempts them to the ſirit Breach of Faith, an * he reſt n 
always preſents itſelf, as in all other ill Acts, Sacrileges, Murders, Rebellions, I reaſon, as ungertalen for ſome nd refs and N 
« tage : But this firſt Gain is attended with infinite miſchievous Conſequences; throws the Prince out of all © orreſponcence ats : thoſe Virt, 
« ootiation, by ſuch an Inſtance of N Solyman of the Ottoman Race, a Race not very ſollicitqus of keeping * * 5 ome are ir 
and Contracts, when, in my Infancy, he landed his Army at Otranto, being inform'd that Mercuri de Gratiazre and the „ tem, juj 
« tants of Caſtro were detain'd Priſoners, after they had ſurrender'd the Place, contrary to their Articles of Capitulation, 0%, ap. ix. 
them to beſet at Liberty, fearing, T hat, having other great Enterprizes in Hand in theſe Parts, this Per filicnſucſi, tha" it cu b Tis R 
anty diſti 


* . . . P 2s 6 .. _— 4 SH Hie Lr. 
, a ſhew of preſent Advantage, would, for the future, bring on him a Diſcredit ærd Di ruft of infiorite. Prijudice, Ellis H. 
8.) To whom ought not Treachery to be hateful, when Jiberius retuſcd it in a Thing of fo great impor 


« Chap. vii. Pag. 47 0 N Tulcc F fo gr phony 
« He Pad W. . . him from Germeny, that if he thought fit, they would rid him of Ariminivs by Poiſon, This Prince en ſa 
otent Enemy the Romans hag, who had ſo ſhamefully beaten them under Varus, and who alone put a Stop to the Growth ol W that is, hi 


4 l 
c . in thoſe Countries. Tiberius returned Anſwer, That the People of Rome Were always uf d to rec th, mſilans H * grand A; 
* mics by fair and open Ways, with heir Swords in their Hands, and not clandeſtinely, and by F raud. He quitted the advantage W per, and þ 
for the honeſt Part. You will tell me he was a Deceiver, and did not ſpeak as he thought. I believe { too, and tis na and Art. 


« racle in Men of his Profeflion. But the Acknowledgment of Virtue 15 of no leſs Importance for being in the Mouth of oY - and Behay 
hates it ; ſince it is Truth that forces it from him; and if he will not 1 receive it, he, at leaſt, allumes the Mack o. 0 "© articulars 
« Chap. i. at the Beginning. See what Telemachus ſays, to diſſuade his Allies on” uſe of the 1 reaſon of a _ 15 - | etions 

« Venu/ium, who offer'd to deliver up to them one of the Gates of the Town by Night, Tom. viii, Pag. 4! , Se. 3 —_ nour and R 
« wiſe a very neceſſary Qualification in a Prince ; but then it muſt be govern'd by Prudence. Munter gives Telemact as ver) © be very pu 


o 


0 % Wo 2 > a> 3 N . * Je; Ke 14.04 F 
Advice upon this Matter. Go, /ys he, into the greateſt Dangers, as often as it is neceſſary you Od go. A Princ ro 
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important a Charge; and, alſo, learn how to ſuitable to the Grandeur and Dignity of ſo ex- 
regulate their outward Behaviour in a Manner altcd a Station. | 


III. The 


e 


« himſelf more by avoiding the Dangers of a War, than by never going to it at all. The Courage of him who commands others 
« ſhould never be doubtful : If it be neceſſary for a People to preſerve their General and King, it is ſtill more neceſſary for them not 
« to doubt of his Valour----But then on the other Hand, do not run headlong into Danger, when there's no Necetiity for it; for 
« Valour can no longer be a Virtue, than as it is regulated by Prudence ; otherwiſe 'tis a ſenſeleſs Contempt of Life, and a brutal 
« Ardour. Jnconfiderate Valour is always inſecure ; he that is not Maſter of himſelf in Dangers, is rather ferce than brave. Ie is 
« forc'd to be beſide himſelf, that he may be rais d above Fear; becauſe he cannot overcome it by the natural Diſpoſition of his Heart ; 
« now in this Caſe, if he does not run away, he is, at leaſt, confounded ; he loſes all that Preſence of Mind which is neceſlary to him, 
in making uſe of Opportunities to defeat the Enemy, or ſerve his Country. If he has all the Courage of a Soldier, he has none 
« of the Prudence of a Captain; nay, he has not even the true Courage of a private Soldier ; for a Soldier ought, during the Time 
« of Action, ® keep ſuch a Preſence of Mind, and ſuch a Moderation as is neceſſary to obey Orders. He that raſhly expoſes himſclt, 
« diſcompoſes the Order and Diſcipline of the Troops, ſets an Example of Temerity, and often expoſes the whole Army to very great 
« Dangers. Thoſe who prefer their vain Ambition to the Safety of the common Cauſe, deſerve Puni/hments inſtead of Reavards. Lake 
Care then not to ſearch after Glory with too much Eagerneſs: The moſt certain Way of finding it, is patiently to wait a favour- 
« able Opportunity : Virtue gains ſo much the more Reſpect and Eſteem, as ſhe ſhews herſelf plain, modeſt, averſe to Pride and Oſten- 
tation; and the greater the Neceſſity of expoſing yourſelf to Danger grows, the greater ſtill your Courage and Foreſight ought to 
« be. Tom. vill. Pag. 43, &c. See, likewiſe, Montaigne's Efgjais (Liv. i. Chap. xiv. and Liv. ii. Chap. xvi. that treats of C.] 4. A 
Prince ought to be very reſerv'd in diſcovering his Thoughts and Deſigns. This Virtue is apparently neceflary to all thoſe who are con- 
cern'd in Government. It includes a wiſe Miſtruſt and innocent Diilimulation. See Charron de la Sageſſe, Liv. iii. Chap. ii. $ 6, 7. 
And what our Author has ſaid above, Book iv. Chap. ii. Se. 17. 5. A Prince mutt, above all Things, accuflom himſelf to moderate Vis 
D-fires : For having it in his Power to ſatisfy them, if once he ſhould give a Looſe to them, he would be tempted to proceed to the 
Exceſs, and, by ruining his Subjects, would, in the End, ruin himſelf. To prevent theſe terrible Inconveniences, and to form 
himſelf to this Moderation, nothing can be more proper for him, than to accuſtom himſelf to Patience. "T's the moſt uſeful of all 
« Virtues for thoſe who are to command. A Man mutt be patient, if he will become Maſter of himſelf and others. Impatience, 
« which appears to be the Strength and Vigour of the Soul, is only its Weakneſs, and implies an Impotency to ſuffer Pain. He that 
can't wait and ſuffer, is like one who can't keep a Secret: Both of 'em want Ryz/utizz of Mind to contain themſelves, as a Man 
that runs a Race in a Chariot, and has not a Hand ſtrong enough to * where he ought, his unruly Courſe: s---An impatient Man, 
by his mad ungovernable Deſires, is thrown into an Abyſs of his Misfortunes : The more powerful his Authority is, the more fatal 
„to himſelf is his Impatience. He will not ſtay, he will not allow himſelf Time to meaſure any Thing; he forces all Things to 
« ſatisfy his Pleaſures; he tears off the Boughs to gather the Fruit before it is ripe; he breaks down the Gates, rather than ſtay till 
* they are open'd to him ; he will be a reaping while the prudent Huſbandman is but fowing ; every Thing that he does is in a Hurry, 
« is unſeaſonable, ill done, and has no longer Duration than his own fickle Inclination. Such are the fooliſh Projects of a Man who 
believes he is at Liberty to do every Thing, and who is entirely govern'd by his Paſſions, to the Abuſe of his Power. (A. te 
* Telemaque, Tom. v. Pag. 179, 180.) The Philoſopher Arrian (de expedit. Alex. Lib. iv. Chap. vii.) fays, That it is eaſy to ſee by the 
Example of Alexander, that, whatſoever fine Actions a Man performs to outward Appearance, it ſignifies nothing to true Iappineſs, if 
he does not know at the ſame Time how to rule and moderate himſelf. Tür sÞ:y 7: dp420s is eU ν,ẽÆſ ue, tt wil g- 
76% iy Ta r U Td 6 TW dvipoTa vd pwydia, Ws Ae, Tray uuTa e G. Goodneſs and Clomeoncy are, alſo, 
Virtues, very proper in, and very uſeful to a Prince. * Let him ſhine bright (ſays Montaigne ) in Humanity, Trath, F idelity, T'em- 
« perance, and eſpecially in Juſtice ; Marks that are rare, unknown, and exil'd. "Tis by no other Means, but by the ſole good Will 
of the People, that he can do his Buſineſs ; and no other Qualities can attract their good Will like thoſe, as being of the greateſt 
Advantage to them. Nihil oft tam populare quam bonitas. Nothing is ſo popular as Goodneſs. (CG. Orat. pro Ligar. Chap. xii.) 
« Eflais Liv. iii. Chap. xvii. Pag. 477.” See Charron de la Sage (Liv. iii. Chap. ii. SeR. 12.) 7. Liberality, well underſtood, and 
well apply'd, is ſo much the more neceſſary for Princes, as Avarice and Niggardlineſs are a Diſgrace to a Perſon whom it almoſt 
coſts nothing to be liberal. But then, alſo, there are no People that ought to take more Care in regulating the Uſe of this noble Wir- 
tue: As this requires Abundance of Circumſpection, and ſuppoſes moreover very commendable Diſpoſitions in Princes, who know 
how to place their Favours as they ought to do, and to confer them on deſerving Perſons ; one can't, in my Opinion, abſolutely ſay 
with Montaigne, that Liberality is not in its true Luſtre in the Sovereign's Hand, and that private Men have the moſt Right to it; that 
it is a very improper Subject to be preach'd up to young Princes; and that it is but of little Value in Compariſon of other roy: 
Virtues. However, there is nothing more ſolid than the Reflections which this Author makes in the ſame Place. © To take it ex- 
* atly, /ays he, a King (as King) has nothing properly his own; he owes his very ſelf to others. Authority is not given in the 
«* Favour of a Magiſtrate, but of the People. A Superior is never made ſo for his own Profit, but for the Profit of the Inferior, and 
the Phyſician for the ſick Man, and not for himſelf. All Magiſtracy, as well as Art, has its End without itſelf. NI ors 15 /e 
verſatur.— A Prince being to give, or, to ſay better, to pay and render, to ſo many People, according to their Services, ought 
to be a truſty and prudent Diſpoſer of what he has to lay out. If the Liberality of the Prince be without Bounds or Diſcretion, 1 
had much rather he were covetous ; Royal Virtue ſeems to conſiſt moſt in Juſtice, and of all the Parts of Juſtice, that belt denotes a 
King, that accompanies his Liberality ; for that they have particularly reſerv'd to themſelves, whereas all other Sorts of Juſtice 
* they remit to the Adminiſtration of others. An immoderate Bounty is a very weak Means to gain them good Will; becauſe it 
* baulks more People than it encourages. Qua ( largitione) gud in plures uſus ie, e minus in multos uti Pa- Quid autem 1 flultius, 
* gudm quod libenter facias, curare ut id dintius facere non palſis! ( Cicer. de Offic. Lib. ii. Chap. xv.) By how much you uſe it to manyy 
* by ſo much leſs wwill you be in a Capacity to uſe it to many more Aud what greater Folly can it be than to order it fo, that what you 
* ao willingly, you cannot do long ? And where it is conferred without due Reſpe of Merit, it puts them out of Countenance, on 
* whom it is beſtowed, and is receiv'd without a juſt Acknowledgment, and that grateful Senſe which the Bounty of a Prince ovght 
to meet with. Some Tyrants have been ſacrificed to the Hatred of the People, by the Hands of thoſe very Men whom they have 
* unjuſtly advanced The Subjects of a Prince, profuſe in Gifts, grow exorbitant in their Demands, and accuſtom themſelves to 
© © aſk, not according to Reaſon, but Example---The more a Prince exhauits himſelf in giving, the poorer he grows in Friends. How ſhould 
© © he ſatisfy Deſires, which {till increaſe, the more they are filled? He who has his 'Vhoughts fix d upon getting, never thinks of what 
he has already received. Covetouſneſs has nothing ſo properly its own as Ingratitude.“ E/ais, Liv. iii. Chap. vi. Pag. 669, S 
Ihe reit may be ſeen in the Original; for it would be too much to tranſcribe it all. Sce, alſo, Mr. Le Clerc's Reflections upon Hz: ppi- 
veſs and Misfortune, ec. Chap. xii. Pag. 282, &c. and Charron de la Sageſſe, Liv. iii. Chap. ii. Sect. 1 3. Here is a general Idea of 
© thoſe Virtues which are moſt neceſſary for a Sovereign, beſides thoſe that are common to him with private Perſons, and of which 
W ſome are included even in thoſe we have been mentioning. Cicero is not very wide of theſe Ideas in the following Enumeration. 
Vertem, juſium, ſeverum, gravem, magnanimum, largum, bengſicum, liberalem | dici ;] he ſunt regia laudes. Orat. pro Rege Ditatar. 
Chap. ix. 
t 'Tis thus that I thought the Latin, Moreſque ad tanti , dignitatem, ought to be rendered. For, beſides that the Author 
5 plainly diſtinguiſhes Manners from Virtues, I am much inclin'd to believe, that he form'd all this little Addition upon Harras No 
ons in the Chapter I have ſo often quoted, and to which he himſelf refers in the ſecond Edition of my Original. Here is what 
Cbarron ſays: * The next Thing that comes under our Conſideration, after the Prince's Virtue, is what they call his Mon 
that is, his Behaviour and Way of Living; the Mein, the Port, the Addreſs that ſuit with the Majeſty of a Prince; and all tho 
grand Appearances ſo neceſlary to be kept up. Now tho' Nature contributes a great deal to this in the Form, and Ten; - 
per, and Perſon, yet all that Nature does is capable of Amendment and Improvement, both by the additional Helps of Study 
and Art. Under the Head we are now upon, we may reckon the Air of his Face, the Compoſure of his Countenance, his Falkion 
and Behaviour, his Gait, his Tone and Manner of Speech, his Clothes and Dreſſing: The general Rule to be obſerv'd in all theſe 
Particulars, is ſuch a Mixture of Sweetneſs and Moderation tempered with Gravity, as may win upon Mens Minds, and move their 
Afections pleaſantly ; ſuch as may keep the middle Way between Love and Fear; engage their Affection, and yet command their Ho 
nour and Reſpect. His Court and Converſation are, likewiſe, worth taking Notice of. For the former, it is convenient that ic fſhoutd 


be very publick, that the Palace he dwells in ſhould be noble and magnificent, fit for Reſort and Correſpondence ; and that, 
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736 Of the Duty of Sovereigns. Book VII 


III. The general Rule which Sovercigns arc 
to proceed by, is, Salus Populi ſuprema Lex eſto * ; 
Let the Safety of the People be the ſupreme Law. Lis 
Plato's Deſcription of a Prince, that He neither 
thinks, nor commands, what may advance his own 
private Intereſt, but what may promote the Benefit of 
his Subjets : aud whatever he ſays or does is ſaid or 


done for their Advantage, aud for their Ory 
Grace. For the Authority which Ak 


bear, was firſt conferr'd on them with this Inten 


tion, that it might prove a Means of procy.. 

. 1 5 * CU 
that End for which civil Societies 14 2 
bliſh'd. And therefore they ought to eſteem = 
thing as contributing to their own private Y 


perſonal 


— 


— . 


« be well contrived, not far from the Middle of his Country, or at leaſt the moſt ſignificant Part of it; that fo his E k 
« command all his Dominions ; and, like the Sun in the midit of the Firmament, pierce, enlighten, and warm all ms — 


c him with the Influence of his Beams. 


For, when a Prince reſides in ſome remote Corner of his Dominions, his Diſtance 
em. 


boldens thoſe in the contrary Extremity to behave themſelves inſolently and grow tumultuous and unruly. As fqg his Convert 
tion, that ſhould be very reſerved, his Confidents and familiar Friends but ew, his Progreſſes and other Appearances * ables 
but ſeldom; that the People may be glad to ſee him: For the ſhewing himſelf often, and giving too caſy Acceſs to his Deron 


«© will mightly leſlen the Majeſty of his Character. Continuus afpettus minus verendos magnet 
* major ex longinquo weneratio. Tacit. Annal. Lib. 47. quia omne ignotum pro magnifico eft. Idem Agrico 


omines iſa ſatictate facit e 
/ Chap. xxx.] T 1 * 


© ways admitted to the Sight and Preſence of great Perſons, does mightily impair and diminiſh our Reſpect, by glutting our Cu. 


© riolity. Majeſty is always moſt reverenced at a Diſtance ; for Nature forms all our Ideas beyond the Liſe ; and 


« acquainted with, is always fancied to be very great and ſtately. Chorron de /a Sage. Liv. iii. Chap. ii. Sect. 15. th 
1 The Words our Author uſes, after ſeveral others, to expreſs this common Maxim, are taken from Cicero; Ollis ſly; Pauli ar 
„Prema lex ito. De Legib. Lib. iii. Chap. iii. Conſult here the Biblioth. Aut. & Mod. of Mr. Le Clerc Tom. vi. Pag. 299. & /, * 7 
what a great Emperor ſays to this Matter: Avo r £70116THT AS, EN Sc. that 1s, you ought always to have theſe * Ci 
ims in Vicw; to do for the Good of Mankind all that the Condition of a Legiſlator and a King requires of you : And the aber, to das me 
your Reſolution, whenever Men killed in ſuc Matters give you better Advice. But fiill the Change muſt be made from the Maia 
Juſtice, and the publick Intereſt, and never for = oxon Pleaſure, your own Advantage, or your 01 farticular Glory. Marc. Antonin tas 
{ib. iv. Chap. xii. You will find ſeveral excellent Things upon the ſame Subject, in the Cyrop. and in the zd Book of Socrates'sClilg 
memorablts = Xewphen ; as, likewiſe, in the Works of Plato and Ariſtotle. According to, theſe wiſe Heathens, whoſe Ideas are u., 
different from thoſe of many Chriſtian Princes, who rather follow Machiawe/”s Politicks, A goed Prince is one who endeawmy; 1; = 
his Subjects hay; 6 evd\atpnias s OY dv iy ara [Socrat. ad Aenophon. ubi ſupra] a Tyrant, on the contrary, is one d * 
nothing but his own private Intereſt in Vitau, 1 uw Yap Tuveglvis $51 puorapyio rec To cute 70 T4 povapy int. file 
Polit. Lib. iii. Chap. vii. See Cic. de Offic. Lib. i. = xxv.-Plin. Panegyr. Chap. Ixvii. and the Parrhaſrane, Tom. 1. p. 212, Ec. of The 
the ſrſt Edition. But after all, the Maxims of good Politicks have nothing in them contrary to natural Right; and our Au « ab 
has, alſo, written a fine Diſſertation in 40 Pages in Ofaws, in which he proves, in a few Words, that they are very agreeable to the « Of: 
Precepts of the Goſpel. This Diſſertation is entituled, De Concordia were Politice cum Religione Chriſti, and is among his 4. Ki 
demical Difſertatiens. One may, alſo, See that of Mr. Budaltus, entituled, Concordia Reli gionis Chriftiane Statuſque Civilis, where he hs une 
treated more at length of this Matter, for it conſiſts of a hundred and forty Pages in Quarto. It was printed at Hall, in 1701, Lot 
and is very well worth reading. But as the Actions of Sovereigns, and the Body of a State, ſeem often to depart from the Rubs * je 
of thoſe Duties; which private Perſons are obliged to obſerve towards each other, our Author had a Dei to compoſe a Trezik, Rev 
to ſhew expreſly how far what is called a Stroke of Po/icy, or ſomething done for a 1 of State, may be juſtiſiable; 28 b of t 
informs us himſelf in his little Preface to the ſecond Edition. It was indeed to be wiſhed for the ſake of the Publick, that Dex * Bod 
had not prevented his executing that Project, and ſeveral others. 4 find in Charron ſome Thoughts upon the ſame Sabi, Hat 
which, I preſume, no one will be diſpleaſed to ſee here. The Juſtice, Virtue, and Probity of a Prince is not in all Points tid The 
© up to the ſame Methods of Proceeding with that of Perſons in a private Capacity. It has a larger Range, and freer Scope * Ady 
© allowed ; and all this Latitude is Indulgence little enough; no more than is abſolutely neceſſary for the weighty and lat 2 
© ous Office our Governors are engaged in, and the infinite inconceiveable Difficulties that ariſe in the Admaniitration. Tis * fuch 
© makes it reaſonable for them to be in a Way by themſelves; the common and direct Tract is too narrow; they are oben " Vern 
« ſhift, and wheel about, and whatever Cenſures People, who underſtand not the Nature of the Caſe, may paſs, as if ew & =ducat: 
Thing that is unuſual and indiſcreet, were preſently wicked and unjuſt ; yet thoſe, who are capable of conſigering al 8 Young ; 
competent Judges of the Matter, muſt admit it to be lawful and allowable, as well as prudent and needfal for them ſo 94 | 9pben 
© For Prudence muſt be mixed with Juſtice ; ſome Feints and Stratagems, and little Sleights made uſe of, and (as they cn. 9 
© monly expreſs it) when the Lion's Skin is not big enough of itſelf, it muſt be lengthened out, by tacking a Fox's Skin toi! 4 o 
© Nor would I be ſo miſtaken here, as to be thought a juſtifier of theſe crafty Dealings at all Times, and in all Caſes indifcren!r, . Mente 
By no Means; this is not a ſtanding Rule of Action, but muſt be reſerved for ſpecial Occaſions, and particularly there rd . they a1 
© be three Conditions to warrant it. The firſt is abſolute Neceſſity, or, at leaſt, ſome evident and conſiderable Advaniaz v , muͤe 
© the Publick. And this muſt, by all means, be conſulted and the chief Aim. This is a natural and indiſpenſable Oblizua: = particy 
For the publick Good is a Condition ſuperior to all others; and the Man who is procuring it, cannot but be doing his Vs. RE. Let nc 
Salus Populi ſuprema Lex clo. The Safety of the People muſt be the ſupreme Law. The ſecond Qualification which tick) Fr th 
© thods muſt have to recommend them, nay, indeed to acquit them of Blame, is, that they be uſed defenſively only, and nt o Tae 
« ſively ; witha Deſign to preſerve a Prince or a State, but not aggrandize them, and oppoſe others. For this Reaſon they ſhould SF 
dom or never be begun with, but only retaliated ; and are then in proper Time and Place, when employ'd to ſave the Publick bot , $:0riou 
* Snares and ſubtle Deſigns ; and not to conceal, but to diſcover and defeat mitchievous and wicked Practices. For one Tn . * wak 
© be anſwer'd with another, and it is reaſonable to play the Fox with the Fox. The World is exceeding full of Malice and Cuntz ; K 7 
And Ariſletle's Obſervation is moſt true, that the Subverſion of Kingdoms and States is uſually owing to Treachery and De eProa- 
What then ſhould hinder ? What forbid ? Nay, in ſuch Exigencies, what can excuſe the Conſervators of the p1:4/ich . 155 For 
preventing and diſappointing ſuch Calamities and villainous Intentions: by countermining ? Why may not the State ſave 14! 5 NE. | * Aſi 
the ſame Methods that were practis'd to ruin it, and retort the Artifice of Factions and wicked Malecontents back upon tt . leb a 
< Heads? For a Man to be too ſqueamiſh in theſe Caſes; to play conſtantly above Board, and upon the Square; and to dal A N he 
© thoſe Men according to the Rules of that rigorous Equity and plain Dealing, which Reaſon and Conſcience require from is, | SN 15 ar 
vate Affairs, is inconſiſtent with the Nature and the Meaſures, nay, with the very End of all Government; and the Event vs - raed, 
© often be the betraying and loſing all, and ſacrificing the Publick to an unreaſonable Scruple. The third Qualification is, that fo them 
Methods be uſed 2 and diſcreetly; as _ are not fit for all Times, nor all Occaſions ; ſo neither are all Perſons ft H Ever, 
© truſted with them, For they are capable of great Abuſes : And if abuſed will prove of ill Example and fl Conſequence, by minis 
« Occaſion to ill Men, to practiſe and juſtify their Frauds and indirect Dealings, and to give Countenance to Wickedneſs and Injuſtice, 
ir private Commerce and Tranſactions : For a Man is never at Liberty to forſake Virtue and Honeſty, to follow Vice and l 
« thele Things are ſo far from indifferent, that there is no Poſſibility of reconciling thoſe diſtant Extremes, no Satisfaction c W pon whicl 
of being made for ſo ill a Choice. And therefore away with all Injuſtice and Infidelity, all treacherous and illegal Proceedinp'® Wn, in a pf. 
curſed be the Principles and Politics of thoſe Men who would poſſeſs ſovereign Commanders with a Belief that all Things are at d all Prin 5 


© ful, if they be but expedient for them. There is a vaſt Difference between fuch an arbitrary Notion of Right and Wrong, anc the KG 
© of Limitations I have here laid down. Reaſons of. State may ſometimes make it neceſſary to temper Honeſty with Prot, %* 
if theſe two can be ſo mingled 7. — as to make a good Compoſition. But, tho' we may try to compound and ſoften tie 

ppoſition to Juſtice: We may, nay, we muſt ſometimes wheel off a little, and fetch a C 
about it; but we mult never loſe Sight of it, much leſs turn our Backs upon it, and caft all Regards for ſo ſacred a Thing 
© us. For there is a Cunning very conſiſtent with Virtue and ſtrict Honour, ſuch as St. Bail the G * 
* Cunning (magna & laudabilis aftutia) ſuch as tends to Good; and may be uſed as Mothers and Phyſicians deal by their C 


a little. yet we mult never act in 


and their Patients, when they tell them fine Stories to amuſe and entertain them, and by Degrees cheat them into Health. 1” 
many Things may be acted — 4 in the Dark, which are not fit for publick View, and will not bear an opener i 
to Courage and Strength; Art and Wit may ſupply the Defects of Nature and 140 


Prudence and Stratagem may be ad 


» 
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ſonal Good, which is not at, the ſame Time, States, it is neceſſary that the Wills and Inclina- 
rofitable to the Commonwealth . Wonld is tions of the Members be ſo moderated and di- 
= em 4 Wonder to you (ſays Socrates to Xeno- reed, as ſhall appear conducive to the Safet 
e's / ) be ſhould be owned for a good Herdſman, of the whole Body. Hence it is the Duty of 
--4 leſſens the Number, or multiplies the ill Qualities ſupreme Rulers, not only to preſcribe Laws fit 
"\ bis Drove ? is a much greater Wonder, if he who for the obtaining of this End, but, likewiſe, ſo to 
{th the Command of a State, and both waſtes the keep up the Strictneſs of publick Diſcipline 2 
Strength, and corrupts the Manners of his Subjects, or gy as to what relates to the Education 
ith not Vluſþ at his Miſmanagement, and confeſs of Children, as that the Subjects may conform 


bimſelf an ili Governor. to the Laws 3, not ſo much out of Fear of Pu- 
1* In order to the internal Tranquillity of niſhment, as out of Habit and Cuſtom: In as 
much 


2 Amour. Lib. ii. 


* 


« Caſes which theſe are not ſufficient to manage: A Governor may, nay he ought to be, as Pindar calls it, a Lion in the Field, and 
« a Fox at the Council-Table ; or as that divine Saviour, Who was Truth itfelf, has expreſs'd himſelf upon another Occaſion, he 
may be a ſubtle Serpent, but ſtill a harmleſs Dove, Liv. ni. Chap. ii. F. 2.” The Author afterwards proceeds to Particulars in 
this Affair; but how nice and delicate ſoever the Speculation of them may be, the Practice is infinitely more difficult; and there 
are but few Princes who keep themſelves, on many Accounts, within the juſt Bounds there mentioned. Sce Mr. Bayle's Diction. 
Hier. & Crit. Tom. ii. p. 114. Col. A. 2. Edit. In the Articles E/izabeth and Machiavel. Gabriel Naude, in a Treatiſe entituled 
Conſiderations Politigues fur les Coups d Etat, has carried this Matter much further than Virtue and the true Ends of civil Govern- 
ment will allow. 


t The Truth of it is, that the very Intereſt of the Sovereign requires that he ſhould direct all his Actions to 
us End. 


Qui ſeeptra duro ſerous imperio regit, 
Timct timentes; metus in auttorem redit. 


Senec. in Oedip. ver. 705, 706. 


The following Words of Mr. de Fen:/on will ſerve to explain and illuſtrate this Sentence. Where the ſovereign Command is moſt 
© abſolute, there Princes are leaſt powerful. They take, they ruin every Thing, and are the ſole Poſſeſſors of the whole State; but then the 
State languiſhes, the Country is unmanur'd and almoſt deſert, the T'owns every Day decay and grow thin, and Trade is quite loſt. The 
King, who can neither be ſuch by himſelf, but muſt be ſach with regard to his People, undoes himſelf by Degrees, by inſenſibly 
© undoing his Subjects, to whom he owes both his Riches and his Power; his Kingdom is drain'd of Money and Men, and the 
« Loſs of the Latter is the greateſt and moſt irreparable of all Loſſes. His —_— Power makes as many Slaves as he has Sub- 
* jefs ; they all ſcem to adore him, and all tremble at the leaſt Motion of his Eye: But mark the Conſequence upon the leaſt 
Revolution; this monſtrous Power, raiſed to too exceſſive an _ cannot long endure ; it wants Supplies from the Hearts 
* of the People ; it has wearied out and exaſperated the ſeveral Ranks of Men in the State; and forces all the Members of that 
| © Body to ſigh with equal Ardour for a 2 At the firſt Blow the Idol is pull'd down, and trampled under Foot. Contempt, 

Hatred, Fear, Reſentment, Jealouſy ; in a Word, all the Paſſions combine together * ſo injurious and deteſtable a Power. 


The King, who in the Days of his vain 1 find no Perſon that durſt tell him the Truth, ſhall not find one in his 
Adverſity that will vouchſafe to excuſe, or defend him againſt his Enemies. Tom. iii. P. 14 75. 

2 ON yap ü, ff Gerd viuuy, &c. The beſt and moſt uſeful Laws, and which are approved of by all 
ſuch as are ſubject to them, are of no Uſe, unleſs Subjects be trained up and educated in a Manner of Living contormable to Go- 
© © vernment, Ariſtot. Polit. v. Chap. ix.” Plato ſays, that, to lay the Foundation of a good Government, we muſt firſt begin by the 
Education of Children, and muſt make them as virtuous as poſſible: As an experienc'd Gardener employs his Care about the 
& young and tender Plants, and then goes on to others. Ki p4ivs741 pot T TOM IK ub O- ay D g oe9s (Harry 
8 Sephens corrects it 6pJ2y, but without any Neceſſity, as might be demonitrated, if this were a proper Place to do it) 1% 5: 7wy 

1 wv ver ire AU, at, ö LG I dproor, % yiwpy Iv dy ildy , viav ular Hinds TfrwToy ST ,., 
Nerd N Tum x98 T 4M)w,. Euthyphron. p. 2. Ed. Serrani. Children belong leſs to their Parents than to the Publick, ſays 
Mentor; they are the Children of the People, they are the Hope and Strength of the State: "Tis too late to mend them, when 
they are ſpoiled ; it ſignifies nothing to debar them from Employments, when they have render'd themſelves unworthy of them; it 
zs much better to prevent the Evil, than to be obliged to puniſh it. A King——who is the Father of all his People, is ſtill more 
particularly the Father of all the Youth, who are the Flower of the whole Nation; and it is in the Flower that Fruits are prepared. 
Let not the King then diſdain to watch over them, and make others do the ſame, alſo, in their Education; let him take Care 

© that the Laws of Minos be duly obſerved, which ordained that Children be taught to contemn Pain and Death ; to place an Honour 
in the Neglect of Pleaſures and Riches ; to look _ Injuſtice, Lying, Ingratitude, and Slothfulneſs to be infamous Vices ; that 
es © from their tendereſt Infancy they be inſtructed in ſinging the Praiſes of |: Hon who were beloved by the Gods, who have done 
© glorious Things for their Country, and who fignalized their Valour in Battle; let the Charms of Muſick ſeize their Souls, 
do wake their Manners gentle and pure ; let them learn to be tender of their Friends, faithful to their Allies, and juſt to all 

* Men, even to their moſt inveterate Enemies; let them learn leſs to fear Death itſelf, and all Manner of Torments, rather than the leaſt 
F Reproach of Conſcience. If Children areinſtrufted betimes in theſe noble Maxims, and if they are inſtilled into their Hearts by the prevail- 
ing Force of Muſick, there will certainly be few but will be inflamed with the Love of Glory and Virtue. — It is of the higheſt 
importance, alſo, to eſtabliſh publick Schools, to accuſtom Youth to robuſt Exerciſes of the Body, to hinder them from growing 

bay and effeminate, which will ſpoil the beſt Tempers in the World. There ought to be a great Variety of Games and pub- 

lick Shews to animate the People, but eſpecially to exerciſe their Bodies, to make them ſprightly, ſupple, and vigorous, with Re- 
W vards and Prizes to inſpire them with a noble Emulation. But what is chiefly to be wiſh'd for, to encourage good Manners, 
Es, that young People ſhould marry early, and that their Parents, without any baſe or ſordid Proſpe& of Intereſt, ſhould leave 


| do them the Choice of their Wives, ſuch as are moſt » to them both in Body and Mind, with whom they might li 
br cver happy, Avant de Telemague, Tom. iii. at the End. ey might live 


Quid Leges fine moribus | | 
Vane proficiunt ? 


Horat. Lib. iii. Ode. xxiv. 35, 36. 


. 


Laws without Manners are but Words and Wind. 


pon which ſee Mr. Dacier's Note. The Method of the ancient Abenians, which an Orator of that Country makes an Encomium 
WP", in a Place which our Author has quoted after that of Horace, is indeed admirable, and deſerves to be propoſed as a Pattern 
a Princes. . A yp un ix T0, &c. © They cenſured thoſe as guilty of extreme Ignorance, who inagined, that where 
ore were the moſt accurate Laws, there muſt be the moſt excellent Men; when it is evidently ſo very eaſy a Matter to borrow 
and tranſcribe the good Regulations of other States. Therefore they did not believe, that Virtue derive 
ud Aſuſtance in its Growth from good Statutes, as from Cuſtom and Practice. 


frame their Minds according to thoſe Patterns by which they were firſt taught and inſtructed ; but that a numerous and accurate 
Eſtabliſiment of Laws was really a Si 


of the ill Condition of the Commonwealth: Edits and Ordinances being then heaped upon 
one another, when Governments find themſelves obliged to endeavour the Reſtraining of Vice, as it were by Banks and Mounds. 
{at ic became wiſe Magiſtrates, not to fill the publick Places with Proclamations and Decrees, but to take care that the $ ubjects ſhould 
lave the Love of Juſtice and Honeſty firmly rooted in their Minds. That not the Orders of the Senate or People, but good and ge- 


nerous Education, was the Thing which made a Government 114 In as much as Men would venture to breal: through the 
d B bbb * niceſt 


ſo much Advantage 
That the greateſt Part of Men muſt, of Neceſſity, 
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per Effect of Reaſon and Inſtitution) as a Sol- is that which, upon ſound and rational Princi 
. 2 


738 Of the Duty of Sovere/gas, Book VII 


much as bare Penalties are not ſo apt to pro- Uſe of which, diffuſeth itſelf through all 
duce a Care of doing well (this being the pro- Buſineſs of Lite. Amongſt theſe Studies, hed 


citude to avoid Diſcovery in doing II. | les, explains the Right of Soverei 

Towards the Accom ming of ſo goed an the Obligations n to it in dhe * 
End in States, where Chriſtianity * is profeſs'd, jects e.. Another Thing which adds Stre » 
this Religion itſelf doth, in a high Manner, con- and Vigour to publick Diſcipline, is the Pu 
tribute; provided it be ſuch as is preſerved in ample of thoſe who hold the ſupreme Autho. 
its primitive Sinccrity, purg'd from human Cor- rity, The Manners of the whole State (as herr 8 
ruptions, and inculcated both by the Doctrine © well obſerves) are drawn and expreſs'd 2 
and Example of a learned and pious Clergy: Pattern of the Prince. And therefore Spartian : 
In as much as that holy Inſtitution doth not had Reaſon to ſay of Caracalla, when he married 
only comprize all the Points conducing to Eter- his Mother: in-Law, He engag d in ſuch Nuptiais 
nal Salvation, but, likewiſe, the moſt perfect as, had he underſtocd himſelf to be a true Lim. 
Scheme of moral Precepts, which are admira- giver, ke, cf all Men, ought to have projijic.q 
bly uſeful in diſpoſing the Minds of Men to a To ſee then, that all theſe Particulars are duiy 


Compliance with civil Life, and yet, which regulated in a Commonwealth, ſhould he the 
cannot fo conveniently be eſtabliſhed by the Care of the ſupreme Directors. i 
bare Force of civil Laws. For this Reaſon; V. Of great Service and Benefit it is, in o.. « 
in all Chriſtian Governments, which we are der to the ſame End, to have a Syſtem of ju ; 
acquaintcd with, the exhortatory Part of the _ and perſpicuous Laws, for the ſettling of n 
Law of Nature is given in Charge to the Mi- ſuch Affairs, as the Subjects are moſt frequently 0 
niſters of the Church, to be by them prefs'd concern'd in with one another, and 3 ſuitable t, a 
and enforc'd upon the Conſcience; tho“ the the Condition and Genius of the People they I 
dogmatical Part belongs rather to thoſe who are preſcribed for. .*Tis the Advice of Iſocratess R 
have made this Science their peculiar Profeſſion e. to a young Prince, As for Laws, ſeek thoſe in g. ca 
Of great Advantage to the ſame Deſign are meral which are equitable and uſeful, and ſuch a th 
publick Schools, it employ'd for the teaching may render the Differences among ft the Ful jeds of J. 
not of uſeleſs "I rifles, and the Inventions of idle few as pofible, and the Accommodation of them yy 
Brains, the Reliques of the Kingdom of Dark leſs eaſy and expeditious. The Marks which the if 
meſs b, but ſolid Learning and Knowledge, the ſame Orator hath ſet f to diſtinguith good Lans, See 
a Add Grotius, de Imperio Summ. Poteſt. circa Sacra, Chap. i. Numb. 13. b Vide Hobbes Leviath. Chap. xlvi, &c. Lung, i flic 
vi. ver. 981. © Vide Hobbes Leciatl. Chap. xxx. There is a famous Paſſage, relating to the Inſtruction of Youth, in Dis Coftu, and 
(Lib. li.) in Mecenas's Speech to 4: __ Add the Diſpute about ſuppreſſing the Univerſity of Canimbra in Conneftag. De Unions tior 
Lucitan. Lib. viii. Nor is that to be I; regarded, which Gramond, in his Hiſtory of France (Lib. iii.) offers, concerning the Number gf Afi 
Schools. 4 Ad Nicoclem, Pag. 36. e bid. Chap. xxxii. f I Panathen. Pag. 453. 
— - . — a | 
* niceſt Exactneſs of political Conſtitutions, if they had not been bred up under a ſtrict Obedience to them: Whereas, thoſe who jal — 
been form'd to Virtue, by a regular and conſtant Diſcipline, were the only Perſons, who, by their juſt Conformity, could mike and / 
good Laws obtain a good Effect. The 8 Deſign of the Atbeniant, when they made theſe Reflections, was not how the * 
might puniſh Diſorders, but how they might find a Way of making the People to be willing not to do any thing that might celene d } 
* Puniſhment. © This laſt View ſeem'd worthy of themſelves and their Employment: But as for the other, or an exact Application Pag. 1 
« puniſh People, they thought it a Buſineſs proper only for an Enemy; and therefore they took care of all the Subjects in general, bu 
particularly of the Youth.” Jſcrot. in Arecpagit. Pag. 254, 255. Ed. Pariſ. min. What follows in the fame Place, very wel! deferrs 
to be read. See, alſo, Maxim. de Tyr. Diſſert. iii. Pag. 64. Ed. Dawis, and Jambligue, de Vita Pythagor. F 171, Cc. | 
1 We muſt not here forget the following Reflection of Montaigne: © The Chriſtian Religion has all the Marks of the exacleſ [ul F 
and the greateſt [Uſefulneſs : But none more manifeſt than the ſevere Injunction it lays indifferently upon all to yield Obedience oz: Ws 
Civil Magiſtrate, and to maintain and defend the Laws. Of which, what a wonderful Example has the Divine Wiſdom lett us, vi 
to work and eftablith the Salvation of Mankind, and to carry on his glorious Victory over Sin and Death, would do it » cz ns 
* Way than at the Mercy of our ordinary Forms of Juſtice, 1 e Progreſs and Iſſue of ſo high and ſalutary an Effect, π Ws 
« Blindneſs and Injuſtice of our Obſervations and Cuſtoms, ſuffering the innocent Brood of ſo many of his Elect, and ſo many 1:7 We 
to be loſt in ripening this ineſtimable Fruit? Ears, Liv. i. Chap. xxii. towards the End. 2 © 
2 Chap x. 3 "Tis upon this Account, that thoſe who make Laws, and govern States, ought thoroughly to |:now the B 3 
poſition ef the People they have to command, as we obſerv'd above, Sect. 2. Not. 5. Legiſlators and Magiſtrates, who are 10! 1 Ad 
ciently inſtructed in this Matter, fall unavoidably into a very grievous Inconveniency, which is this; Suppoſing the People to hee 4 
. * a Temper and Complexion quite different from what they really are, they give them Laws which they cannot obſerve; upon vn —— 
either a vaſt Number of Pecple muſt be puniſhed, without the State gg any Benefit from it; or elſe, they muſt beho'd db 1A] 
* thority of the Law contemn'd, that is, the Conſtitution upon the Brink of Ruin. On the contrary, when they give a Feopse 1 | Chap. x: 
« Laws but ſuch as are fitted to their Capacities, and ſuch as eggs them to be what they are, they have the Satisfacuo © Parif. 3, 
« ſceing them obſerv'd by _ body, without proceeding but rarely to ſuch Puniſhments, which thoſe who violate them ae 1 of Juſtic 
« to ſuffer : And they peaceably enjoy all the Advantages that reſult from the Obſervation of thoſe Laws. The Fault | keen 2 Diſſert 
now mentioning, was notorious in the Roman Commonwealth, which could not ſubſiſt, but upon Sappoſition, that thoic uf 1 
« feſs'd the chief Employments in the State, were exempt from Ambition, Luxury, and Avarice : This was a ridiculous Supp to put 
« tion, and what ruined that Government in a very ſhort Time, after it was arrived at the laſt Period of its Greatneſs. The C Time, 
and Pnetors, who generally governed large Provinces, and who often commanded powerful Armies, were abſolute in their C 4. Tele, 
ments and in their Armies, during the Time of their Power; ſo that there was no Appeal, either from their Judgment, 3! b r. Bud. 
« Favour of the People of the Provinces, or any Way of making them alter their Conduct, by any Authority whatſoever —* * 
out even being aſſured of having Juſtice at Rome, when the Time of their Magiſtracy was expired — — But, beſides, thcir ry Miniſte, 
ment was very inconſiderable, and to be feared only by ſuch as had been guilty of the moſt horrible Exceſſes; as we may be of all ti 
med by Cccro's Harangues againſt Verres If, on the contrary, we compare the Laws of Maſes to the Genius of the Feop melanc} 
whom he gave them, we may remark, that GOD ſuited himſelf, if I may ſo ſpeak, to the Temper of the J, and that 1 of Citie 
rated ſome Things, which he would never have ſuffer'd in a more enlightened Nation, and which are, at this Day, likew!'* * r e wide 
den under Chriſtianity. For Example, our Lord tells us, that he had not allow'd of Divorce (Matt. xx. 8) but for be Hl dense 
* their Hearts : And he has forbidden it Chriſtians, except in one Caſe only. The fame Commendation is, alſo, given to Sons _ Cefencel, 
before he undertook to preſcribe Laws to the Athenians, had ſtudied their Tempers, and regulated himſelf thereupon ory _ me a 
as far as the Good of the State would permit him; Being afterwards aſk'd, Whether he belicwed he had given the Atv 7 : oſe Art 
* beſt Laws that it was poſſible to give them; he reply d, He had given them the beft Laws that it was poſſible to make them nern. hag my C 
tarch Pag. 86. C. (in Son.) I bave taken all this from Mr. Le Clerc's Reflections ſur ce — Pon appelle Bonheur & MIA © "Y « ha 2 
Pter. | i; ade. 


des Lateries, Chap. x. Pag. 127, Sc. But it would be well to read all the zeſt of that C 


Cab. IX. Of the Duty of Sbvereigus. 739 
Few in Number *, yet ſatisfafory Force of the Laws may be exercis'd, not only 
are; . thoſe who are 10 tte 25 upon the Subjects of moderate Fortune and 
2 grab and conſonant to each other; aud Condition, but upon the Wealthy and Power- 
K directed towards keeping up the publick ful; whole Riches and Honours ought, on no 
2 eiern than towards preventing the petty Account, to give them the Privilege of inſulting 
= ds 0 private Dealings *. It ought to be a over their Interiors with Impunity ; 1 
1 — ule in this Point, not to enact more ſince Commonwealths are never in more Danger, 
Lo than conduce to the Good of the Subject, than from the Fury of the Populace, cxuſperated 
and of the State. For ſince Men, in their De- by unreaſonable Oppreſſions «, Nor ought In- 
liberations about what they ought, or ought not, dulgences of Pardons to be allow'd without an 
do, are more frequently guided by their na- ſufficient Cauſe 4 : Since not to treat alike thoſe 
_ Reaſon, than by reflecting on the publick who, ceteris paribus, have deſery'd alike, 1s not 
Conſtitutions b; wherever there are more Laws only unjuſt, but hath, alſo, a eculiar Efficac 
than can eaſily come within the Compaſs of their towards inflaming the Minds of the Subjects . 
Memory, and thoſe prohibiting ſuch Things as VII. But as nothing is to be guarded with 
Reaſon of itſelf doth not prohibit, here the Sub- penal Sanctions, which doth not contribute to 
jects muſt through meer Ignorance, without any the Advantage of the State, fo, in the annexing 
ill Intention, fall into the Laws as into ſo many of thoſe Puniſhments, ſuch Moderation is to be 
Snares. And, by this means, the Goverament uſed, as that they may bear a juſt Proportion to 
brings the People under an unneceſſary Inconye- the ſame End; and, conſequently, that they ma 
nieace; which is contrary to the original Deſign be no more to the Grievance of the Subject, 
of civil States. Moreover, the ordinary Form than to the Benefit of the Publick. In general, 
and Courſe of Juſtice ought to be fix'd in ſuch a if it be deſired, that Puniſhments ſhould obtain 
Manner, as that every Subject may recover his their due Effect, they ought to be rais'd to ſuch - 
Right by as ſhort and as cheap a Proceſs as a Degree of Severity, as that the Pain and 
can be contrived. The Per/ians have a Proverb, __— of them may outweigh the Profit, or 
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that Short Injuftice is better than tardy and tedious Pleaſure, which might ariſe from the Tranſgret- . 
| ſion f. | 
ce. : 

Ju And becauſe 'tis in vain to ena&t Laws, VIII. Farther, ſince Men firſt incorporated 


if Governors ſuffer them to be tranſgreſs'd with themſelves in Communities, to obtain Security 


Security; it is therefore their Part carefully to againſt the Injuries of others 3; it concerns 


put their own Decrees in Execution, and to in- every Government to forbid the mutual Injuries 
flict new Puniſhments , according to the Nature of Subjects, ſo much the more ſtrictly and ſe- 
and Circumitances of the Fact, and the Inten- verely, as their perpetual Living together affords 
tion and Malice of the Offender. In which more eaſy Opportunities of Hurt and Miſchicf. 
Atiair they ought ſo to proceed, as that the true Neither ought the Diſtinction of Orders, or 


2 Lycurgus (Oret. contra Leocrat.) ſays, that Laws, by Reaſon of their Brevity, do nat teach (as is done in the Science and 
| Study of the Law) but command M. how to act. Quintil, Declam. 264. Where's the Difference, whether there be no Laws, or ſuch as 
| are ambiguous and uncertain , To this let us add what Cicero ſays, * That the Uſe of Laws having been eſtabliſhed for the Good 

and Advantage of States, and to make Mankind better and my ' al no Law that is unjuſt or prejudicial to a State, can have the Force 
of a Law, nor deſerve to be call'd by that juſt and equitable Name. Conftat profeto ad ſalutem civium, &c. de Legib. Lib. ii. Chap v. 


o Hobbes De Cive, Chap. xiii. Sect. 18. Leviath. Chap. XXX. < Lewiath. ibid. 4 See the Parrhafiana, Tom. ii. 
Pag. 178, Ec. © Pindar. Olymp. Od. xiii. Ver. vi. &c: 


Evyouiz He moridy, Oc. 


Good Law, the Baſis of a State, 

Here with her Siſters takes her Seat; 

Strict Juſtice with unſhaken Mind, 

And Peace, engaging to be kind, 

Through their fair Hands the Treaſure flows. 
Which Heaven on craving Men beſtows; 
Daughter of Themis, who preſides 


| In Councils, and wiſe Motions guides. 
f Add, Hobbes Leviath. Chap. xxx. 
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| : A Multiplicity of Laws is a Sign of an ill-govern'd State. Corrupti ſima Republica plurime Leges, ſays Tacitus, Annal. Lib. iii. 
Chap. xxvii. The more the Roman Government wwas corrupted, the more Laws there avere. See Stra „ Geogr. Lib. vi. Pag. 260. Ed. 
8 Pari/. zog. A. Ed. ult. Amſt. and the Parrhafiana, Tom. ii. Pag. zoo, &c. As for whatever relates to Laws and the Adminiſtration 
of Juſtice, we may conſult Mr. Buddeus's Philo/oph. Practic. Part ni. Chap. v. f 4. There are, alſo, a great many excellent Things in 
+ 2 Diſſertation of Mr. Thomaſius's, entituled, Morum cum Jure ſcripto contentio, printed at Hall in 1701. 
Ihe Crimes and Diſorders that are not to be prevented, muſt be immediately puniſh'd with everity : "Tis an Act of Clemency 
* to put a Stop to the Courſe of Iniquity, by making early Examples of thoſe who preſume to offend. A little Blood ſhed in due 
Bs © Time, prevents the Shedding of a great deal, and makes a Prince to be dreaded, without making uſe of Severity too often. 4want. 
% Telcom. Tom. iii. Pag. 73. We ſhall treat of Puniſbments more at large in the Third Chapter of the following Book.“ See 
Mr. Buddeus's Philoſoph. Pract. Part iii, Chap. v. Sect. 5. concerning the Manner of the Diſtribution of Puniſhments afid Rewards. 
= > © What ſignifies it to me, or to any of my Fellow-ſubje&s, that my Sovereign is ſucceſsful, that the prudent Management of his 
Ws © Miniſters, nay, that of his own perſonal Merits, exalt him to the higheſt Pitch of Glor ; that my Country is — the Terror 
ol all the neighbouring Nations? What ſhould I be the better for all theſe Things, if I were forced to labour under the diſmal and 
= © melancholy Burthen of Poverty and Oppreſſion? If, whilſt I was ſecur'd againſt foreign Invaſions, I was expos'd within the Walls 
of Cities to the Barbarity of a treacherous Aſſaſſin ? If — and Violence were leſs to be feared in the darkeſt Nights, and in 
de wideſt Deſerts, than at mid Day in the Streets? If Safety, Cleanlineſs, and good Order had not rendered Living in Towns ſo 
= © delightful, and had not added to the Plenty the Means of our converſing with ſo much Eaſe one with another? Or, if being weak and 
Lefenceleſs, I were encroached upon in the Country by every nei hbouring great Man ? If there was not a Proviſion made to pro- 
ect me againft his Injuſtice ? If, I had not at Hand fo many Maſters, and thoſe eminent Maſters too, to breed up my Children in 
* thoſe Arts and Sciences which will one Day raiſe their Fortunes? If the romoting of Trade had not made _ 


ſubſtantial Stuffs 
bor my Clothing, and wholeſome Food for my Nouriſhment, both plentiful and cheap? If, to conclude, the Care of my Soverei 
had not given me Reaſon to be as well contented with my Fortune, 


* h: as his extraordinary Virtues muſt necds make him with his ? 
Chara#tres en Maurs de ce Siecle, far Mr. de la Bruyere, Pag. 334. | 


bbbba Dignities, 
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Dignitics, to be allow'd ſuch a Force, as to en- 
courage the Great and Powerful in tyrannizing 
over thoſe of meaner Condition. The Way to 

urchaſe an honeft Popularity , is (in Tſocrates's 
Words) neither to let the Commonalty grow extra- 
wagant and abuſive, nor to let them ſuffer from the 
Inſolence of the ſuperior Order; bat to beftow Honour 
always en Perſons of the greateſt Merit, and to ſee 
that the reſt are not wrong'd or trampled upon. 
"Tis a good Saying of the Hiſtorian b, 7% it 
be enough for private Men to do no Injury them ſelves; 


yet "tis the Duty of Princes to take care farther, 


that others do none. It is likewiſe 12 to 
the End of Government, to allow Subjects in 
revenging, by their own private Force, the In- 
juries which they think themſelves to have ſuf- 
fercd. 

IX. Beſides, altho' a ſingle Ruler cannot, in 
Perſon, diſcharge all the Affairs of an extended 
Realm, ſo that he muſt of Neceſſity aſſume 
Miniſters into the Partnerſhip of his Cates; yet 
theſe, as they derive all their Authority from 
their Maſter's Cothmiſſion, ſo, whatever they act, 


whether well, of ill, muſt finally be ſet to his 


Account. And therefore Tſocrates * prudently 
adviſeth, So appoint others over the Buſineſs which 
you can't execute yourſelf, as conſidering, that what- 
ever they perſorm, will be aſcribed to you. And 
again, If you happen to obtain a Magiſiracy, never 
riſe the Service of a wicked Perſon in exerciſing your 
Ofrce for in whatſbever Point he offends, the Guilt 
will be laid to your, Charge. For which Reaſon, 
and becauſe as the Miniſters arc, ſo the Buſineſs 
will be well or ill manag'd d, Governors are obli- 
ged to employ, in publick Truſts, Men of In- 
tegrity and Ability; often to inſpect their Pro- 
ccedings, and to reward, or puniſh them, ac- 
cording as they find them deſerve; to the End, 
that the reſt may underſtand how ſtrictly they 
ſtand engaged, to apply no leſs Fidelity and Di- 
ligence to the Affairs of the State, than they 
would to their own perſonal Concerns. The 
Chineſe, to avoid all Inconveniencies that might 
ariſe from Favour on the one Hand, and from 
Reſentment on the other, allow no Man to bear 
an Office in the Place where he was born; it be- 
ing moſt likely, that he ſhould there meet with 
Perſons whom he particularly loves or hates, 
Thus too, ſince wicked Men are tempted to the 


a Ad Nicoclem, Pag. 31. 
ſhewn that every Man ought to have Juſtice done him. 


Book V Il, 


Commiſſion of the greateſt Sins, through H 
of Impunity, which * caſily entertain, wh 
the Judges lie open to Bribery and Corryge; © 
it's the Duty of Sovereigns ſeverely to Pon; 
ſuch Judges, as the Patrons of all thoſe Vina 
which diſturb the publick Security e 2 
revoke their unjuſt Sentences and Procecding, 
For the Practice ſaid to be obſery'd in 44,, 85. 
ſcems reaſonable; to puniſh the Judges "x f 
falſe Sentence, and yet to put the ſame Se . 
tence in Execution. Beſides, tho? the ordinary 
Management of Affairs is entruſted in the Hand 
of Minifters, yet the ſupreme Rulers themſclyes 
ought never to diſdain the lending a patient 
Ear to the Complaints, or Requeſts, of their 
Subjects. 
hat Qualifications Sovereigns ought to ge. 

ard in thoſe, whoſe Advice they would uſe: 
in the Diſpatch of publick Buſineſs, and what 
ſeems the moſt convenient Way of getting out 
their Opinion, Mr. Hobbes t hath ſhewn at large, 
As to the latter Point, there's a remarkable In. 
ſtance in Davila's Hiſtory of the Civil Wars of 
France 8, where the Pope conſults the Cardinals 
not in a Conſiſtory, but each apart, about the 
Abſolution to be granted King Hor Ifocrates\ 
calls a Counſellor, The moſt nſeful of all Treaſurg, 
or Poſſeſjons, and the moſt worthy of 4 Kin 
Neuhof"', in his Deſcription of China, repors 
many Things very worthy of Obſervation, con. 
cerning the Magiſtrates of that wiſe People, 
Nor ought we to undervalue the Directions af 
King Fames the Firſt of England, in his Gm 
Age» *; That a Prince ſhould chooſe his Coun- 
ſellors chicfly by his own Judgment, not at the 
Pleaſure of others; and that he ſhould take them 
indifferently out of all Orders of the People, in as 
much as he is the common Father of all. Inthe 
ſame Piece, the King hath aſlign'd the Reaſons, 
why Men of moderate Condition fhould be 
—_ on, for the Offices relating to the pub- 
ick Money l. ; 

X. Since the Subjects are obliged to the beu- 
ing of Taxcs, and the like Burthens, on no 
other Account, but as they are neceſſary to de- 
fray the publick Expences in War or Peace; it 
is the Duty of Sovercigns, in this Reſpect, to 
draw no farther Supplies s, than either th: 


meer Neceſſity, or the ſignal Benefit and * 
re 


b Xiphilin. Epit. Dion. ia Galba. See, alſo, the Parrhaſiana, Tom. ii. Pag. 283, &c. where it B 


c Themiſt. Orat. viii. Pag. 117. Mentor gives Telemachus very excellent Advice and very judicious Rules relating to this Point 


(Tom. v. Pag. 124, Cc.) but, as this Chapter is already Refs 
r 


Charron de la Sageſſe, Lib. iii. Chap. ii. Sect. 16, &c. And 


has here cited that Verſe of Martial, Principis oft wirtus maxima, noſſe ſuos. 
Thing: For the Poet means, that the great Virtue of a Prince conſiſts in the Knowledge how to gain the Affections of his People 
as it plainly appears from the Deſign and Fancy of the Epigram : The following Example is more to the Purpoſe. —— 


ed with Notes, it would be too much to copy it out here. Ste 410 
Buddens's 2 Pract. Part iii. Chap. v. Sect. vi. Our Author 


ib. viii. Epigr. xv. But it rela us to quite another 


hen 


Satibarzanes petition'd his Maſter 4rtaxerxes for the Government of a certain Province, of which he was very incapable, together will 
the Sum of Three Thouſand Pieces of Gold; the King granted the latter Part of his Requeſt, but deny'd the pores : For. ſcht le 
to give you ſo much Money will not make me more mdigent, but to give you ſuch a Government, would make me more un 

Euripides (in Rheſ. v. 626) Every Man ought to be aſſigned that Part in which he is capable of doing moſt Service. Libanius (Leg 
ad Julian.) According as the Man is, whom you place in the Box, accordingly the Chariot will be guided. 


4 Au Xenophon. Cyropæd. L.. viii. %, princip. 
s Lib. xiv. Pag. 966. h Add Nicoclem. 
De Aſieſloribus. 


e VideDiodor. Sic. Lib. ii. Chap. bexv, Ii. f Leviath. Chap. w. . 
i Deſcript. gen. Sinic. Chap. i. K Lib. ii. 


1 444 Liban. Ort.) 


— 


= C ot. 


A 


1 Ad Nicoclem, Pag. 35 2 Charron, dict. loc. 


3 Too great ExaAions confiderably leſſen the publick Reven' 


tho, at firlt Sight, they ſcem to increaſe them. The Reaſon of it is, that Trade is thereby quickly ruined, and fo that Source 0! 
blick Revenues is entirely, or in , dry'd up. For when there is very little to be got by Trading, People grow tired 6 5, 


and traffick as little as poſſible. Being by Degrees deſtitute of Money, or having no conſiderable Sum by them, they can : 
* es reduced to what is only neceſſary for the Support of Life, and brings but 


no great Enterprize ; ſo that Trade is, at laſt, 


ndei d 


ſmall Matter to the Prince's Treaſury. This is what one of the moſt antient G Poets above TWO Thouſand Years 480 55, 
ſpeaking of his Brother, who had brib'd the Judges, who, in thoſe Pays, were called Kings, that he might have a larger Sar g 


the paternal Eſtate than Hefiod: We have formerly, ſays he, divided our Inheritance ; but you teak from me what did not velong #939». 


breit i 
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Char. IX. 


reſt of the State ſhall require . And then they 
are to ſee that theſe Impoſitions be levied ac- 
cording to the juſteſt Proportion; and that no 
Immunities or Exemptions be granted to cer- 
tain Perſons, to the defrauding or oppreſſing 
of the reſt b: Farther, that the Way of ga- 
thering them be with as little Charge as poſſible, 
and that much do not ſtick to the Collectors 
Fingers: Leſt it ſhould happen to the 'Treaſury, 
as it fares with Buckets in a Fire; they are fil- 
led to throw upon the Flames, but by patling 
through ſo many Hands, and being frequently 
took from Side to Side, they are ſcarce half full 
when they reach the Place, which requires their 
Service. Twas a notable Anſwer, that which 
Hybreas the Orator gave Mark Antony the Tri- 
amvir, when order'd by him to double the Pri- 
bute in Alia; You ſhould, at the ſame Time, command 
#s (ſays he) to have a double Summer, and a double 
Autumn this Year -; Care ought likewiſe to be 
taken, that what is collected, be laid out on the 
Occaſions of the Commonwealth, and not waſt- 
ed in Luxury, Donatives e, ſuperfluous Magni- 
feence, or idle Vanities. Laſtly, Matters are 
to be ſo ordered, as that the Expences, as near 
as poſſible, _ a Proportion to the Revenues ; 
or where they fail, the Defect muſt be made up 
by frugal Management, and by retrenching un- 
neceſlary Charges. Lis of pernicious Conſe- 
quence to affect more Pomp and State than the 
ordinary Income will ſupport ; and he doth, in 
Reality, live great enough, who gives every one 
their duc. Nor ought we to be moved with that 
Sentence of Tully d, Zis no great Commendation 
in a Prince to be reputed a frugal Man Which 
Mr. Hobbes © thus explains; Frugality, tho' in 
poor Men a Virtue, maketh a Man unapt to atchieve 
ſuch Actions, as require the Strength of many Men 
at once; for it weakens their Eudeavours, which 
are to be nouriſh'd and kept in Vigour by Reward. 
XI. 'Tho' Rulers are not bound to afford Su- 
ſtenance to their Subjects (only, ſo far as Cha- 
rity commands them to have a particular Re- 
gard to thoſe, who, by ſome undeſerved Cala- 
mity, are rendered inſufficient for their own 
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Support f) yet, in as much as the Sums, ne- 
ceflary to the common Safety, are collected 
from the Ability of private Perfons; tarther, 
ſince the Strength of a State conſiſts in the Va- 
lour, and the Wealth of the Subjects; and be- 
cauſe, 


- gravis eſt domino, quæ ſervit egeſtas 3 ; 
Poor Vaſſals arc a Burthen to their Lord; 


therefore, ſo far as in them lies, they are to take 
care, that the Eſtates and Poſſeſſions of their 
People be well cultivated and improved. Iſocra- 
tes 5 is admirable in his Advice to this Purpoſe; 
Keep a ftrid Eye (ſays he) over the Fortunes of pri- 
vate Men; believe the Prodigal to ſpend out of your 
Stock, and the good Husbands to increaſe your 
Wealth. For all the Subſtance of the People is (as 
it were) the domeſtick Treaſure of a good Prince. 
It will contribute much towards this End, it the 
Subjects be encouraged to take as plentitul Sup- 
plies as poſſible, from the Land and from the 
Water; to improve induſtriouſly the Materials 
of their own Native Growth, and never to hire 
other Hands for thoſe Works which they can 
convemently perform themſclves; and this is 
done by furthering and promoting Manual Arts. 
And, in purſuance of the fame Deſign, it will 
be of mighty Uſe, to advance the Exerciſe of 
Merchandiſe and Navigation in Maritime Coun- 
tries b. Nor is it enough to baniſh Idleneſs, but 
Men are to be brought to a frugal Method of li- 
ving by Sumptuary Laws 4, which may forbid all 
unneceſſary Expences; eſpecially thole by which 
the Wealth of the Natives is tranſlated to Fo- 
reigners. Twas a Saying of Mecenas, That 
great Riches are gathered, rather by ſpending little, 
than by receiving much *, Yet, in this Reſpect, 
the Example ot Sovercigns hath more Efficacy, 
than the Force and Authority of any Laws k. 
But if a Country abound with Men and Money, 
it is there convenient to tolerate ſome unneceſſary 
Conſumptions, and ſuch as may ſcem to border 
upon Luxury; that the common People may 


a Vide Phil. De Comines, Lib. v. Chap. xviii. circa fr. Grotius on Lute iii. 13- Tis the Duty of Princes to adjuſt the publick 
Burthens, according to the publick Neceſſities; ſo as that they may lawfull provide for their own Support, in a Way agreeable to 
their Quality ; but not to make the Luxury and the Luſt of themſelves, and their Court-Slaves, the Meaſure of what they demand, 


which are indeed without Meaſure. 


b Add. Tho. Mori Ute. Lib. i. 


© Drepan Panegyr, Chap. xxvii. 1 is the la 


Defence and Refuge of wicked Princes, to take anvay from ſome, what they may beftoxw on others. Add Montaigne's I/, Lib. iii. Cnap. vi. 


Pag. 175. Add. Machiavel Prin. Chap. xvi. Plin. Paneg yr. Cha 


informs us (Comment. Reg. Lib. ii. Chap. xiv.) who, 
dom, had more Privileges than thoſe of their Yaca himſelf. 


ikewiſe reports, (Lib. iv. Chap. vii.) That the Lands of Widows, in that King- 


5 hap. iv. 4 Orat. pro Rege Deitotaro, Chap. ix. e Leviath. 
Chap. x1. f The 7%ca's of old in Peru, 8 all their Titles, delighted chieſly to be ſtyl'd Lowers of the Poor, as De la . 


ega 


s 4d Nicoclem, Pag. 33. n Sec an Inilznce of this in the 


Diligence of Se/oſtris, by which he rendered Eg yp? 5 of Trade, and convenient for the Communication of Goods and Products. 


Diodor. Sic. Lib. i. Chap. lvii. See, alſo, upon this who 


e Matter, the Parrhaſiana, Tom. i. Pag. 264, Oc. Tom. ii Pag. 201, Ge. And /: 
Avant. de Telemaque, Tom. 1. Pag. 85, Oc. Tom. iu. Pag. 50, Sc. 87294 8.29 c. And /cs 


And Mr. Buddeus's Philo/opb. Prat. Part ini. Chap. v. Sect: 8. 


Where he, alſo, treats of what relates ro Money Add the Rules laid down by Mr. Hobbes (Leviath. Chap. xxx.) to be obſerved in 
Relation to the Companies of Merchants. i /x Dion. Call. Lib. Iii. Tacitus Ann. Lib. iii. Chap. lv. Hp ] was the priacipal 
Author of theſe ſtrict and grave Faſhions; himſelf uſing the antient Habit, and the antient Diet: Hence there aroſe in Men a De. 


0 


| | of Law or Puniſhment. Add Berzier's Deſcription of the Emp 
contributing to the great Conſumption of Gold in that Kingdom. 


fire of expreſling, by ſuch Obſervances, their Duty to their Prince, accompanied with a Love of Emulation, ſtronger than any Fear 
we of the Magul, near the End, where he ſpeaks of the Cauſes 


that one balf is much better than the whole. 


: Vide Hobbes De Cive, Chap. xiii. SeR. 8. 
© Book, Chap. v. Sect. 3. 


x 3 OOF 18 1 


preſenting many Gifts to the Kings, who are greedy of em, and pretend that they determin'd the Cauſe. Blind Wretches, Tho know not 


Nirrioi dd i Gow Tho e ü Tavrss. 


Oper, & Dicr. ver. 40. upon which fee Le Clerc. 


* He means, that it were better for Kings to be ſatisfy'd with one half of what they exact from the People, than to extort from them 
* all that they have, and, by that Means, render them incapable of Contributing any more to the ſupplying of their Wants. Parrha/iana, 
Tom. i. Pag. 281, 282. Sce what follows; and in Tom. ii. Pag. 291, &c. As alſo Charran de la Sageſſe, Liv. iii. Chap. ii. F 20. 

2 Plutarch. in Marc. Autor. Pag. 926. B. Sce, alſo, upon this whole Mat- 
beer. the Philoſoph. Pra. of Mr. Buddeus, Part iii. Chap. v. Sect. 7. 


3 Lucan, Pharſal. Lib. iii. v. 152. 4 See the next 
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hence be furniſhed with Opportunities of main- 
taining themſelves, and that the vaſt Stock of 
Money may not lie dead and uſeleſs. Provided, 
that no Encouragement be given to Extrava- 
gance and Exceſs, and that thoſe Commoditics 
be not idly waſted at home, which might be ex- 
ported with Advantage to foreign Parts. 

XII. Farther, ſince the internal Health, and 
the firm and robuſt Habit of a Commonwealth 


Boox VII 


ther ſacred or civil, than on their lawful pri 

And that, on the contrary, there be no — 

to whom Seneca's Deſcription may be applied Wo 
0 


— Stat ingens arbor, atque um r gradi 
Sivas mi nores urget . 


— He ſtands a mighty Tree, 
The Underwood oppreſſing with his Shade 


depends on the Unity of the Subjects, the | | 
more exactly this Union is obſerved, the more XIII. Laſtly, ſince the Condition, 


under 


efſectually the Force and Authority of Govern= which different Nations and Kingdoms ftang, ; 
ment diffuſeth itſelf through the whole Body of Regard to each other, is but a deceitfyl King 


the State; it is, for this Reaſon, incumbent on of Peace, avd ſuch as cannot be relied 
Sovereigns, to prevent all Factions among the any Security; it is a Part of the Office of ſu. 
People *, from which it is but an eaſy Slip into preme Governors, to take Care, that as well the 
Sedition, and Civil War; a Condition ſo much Courage of the Subjects, as their Skill in Arms 
worſe than a War carricd on, with univerſal be kept up and improved 4; and that all things 
Conſent, againſt Foreigners; as War is in 4g neceſſary to be employed againſt an invadis 
ral leſs amicable than Peace . As, hikewi 5 
take care, that the Subjects do not bind and provided betimes: For, to uſe the old Proyer) in 
aſſociate themſelves by particular Covenants and Plautus d, 'Tis a lamentable Work to begin digging 
Engagements; and that neither the whole Pco- 4 Well, when we are almoſt dead with Thirſt, hut 
ple, nor any Part of them, place a greater De- to be the Aggreſſor in a War, how juſt ſoever the 
pendence, or rely more for Defence and Suc= Occafion of it may be, is what ought not to b. 
cour on any other Perſon, within or without raCtis'd s, unleſs a very fair Op ortunity offer 
the Realm, under any Pretence whatſoever, whe- itſelf, and when the State of the Commonpealth 


that aroſe from it; as, likewiſe, Procap. Hiſt. Arcan. & De Bell. Perl. Lib. i. 


JJ Ss V AE SA GO MA —»—-ůͥmmud um wg man ͥůh o ·⁰ů-—̊ ͤ Ah² W go a6 d ˙ AN & 


c 


on with 


e, to . as fortified Places, Arms, and Men, be 


may 


a Iſerodot. Uran.) init. Add Evagrins (H. E. Lib. iv. Chap. xiii.) — Favour to the Faclio Veneto, with the Miſci;u4 
bap. xxiv. & Bacon's Serm. fd. Chap. xv. & XI. 
4 In Moſtellar. Aer. II. Scer. I. wer. 32, 33 


v Vide Diodor. Sic. Lib. i. Chap. xxi. © [x Oedip. wer. 542, 543. 


* 
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No Body doubts that Union will make a Nation flouriſh, and that Diſſenſion is very dangerous to it; but there muſt be (at 
taken to have a juſt Notion of the Meaning of thoſe Words. An Union ſerviceable to Monarchical or Ariſtocratical Gy- 
vernment, is what deſigns the univerſal Good of thoſe who live under it. If in a Monarchical State, where the Power cf ths 
Sovereign is limited by the Laws, the principal Subjects of the State ſhould willingly, or by Force, conſent to ſubmit all de 
Laws to the Prince's Pleaſure, ſuch an Union would not be advantageous to him in any Reſpect. It would change a Sociay d 
free People into a Company of miſerable Slaves. The ready Compliance of the Chiu, to obey their King blindly, does but 
ſtrengthen his Tyranny, and add to their Miſery. For thoie who depend on the Will of one Man, addicted to a thouſand Px 
ſions, whoſe Fancies are above the Reſtraint of Law, can be certain of wow L ſuch a Man has ſome Favourites, who have 
other Favourites of their own, and ſuffer themſelves to be bribed ; and ſuch a Form of Government is only a Subordination of 
'T'yrants, every one of them endeavouring to get Something by the Subjection of the People. But it is aflerted, that 
the general Obedience of the Chineſe is of Service to preſerve the Peace of their Country, and that they enjoy by it all the A. 
vantages that the ſtricteſt Union can procure. They mean, all the Advantages that can be poſſeſſed in Slavery. But fure ther 
is not a Freeman but had rather ſee more frequent Commotions, than ſuffer eternal Slavery. Moreover, it is falſe to afm 
that there are no inteſtine Wars under ſuch a Form of Government. The moſt enſlaved People will, in Time, grow weary di 
an exorbitant Tyranny, and, upon the firſt Opportunity, ſhew, that the Deſire of Liberty is not quite ſtifled in their Souls. This 
has happened often among the Chineſe and Turks. As there are few People concerned in ſupporting arbitrary Power in a par: 
ticular Family, or a particular Perſon, and the Generality having Reaſon to complain of it, ſo few will be againſt a Change in 
the Government, . others believe that, if they 7 Nothing, they will loſe no great Matter by it. The ſame ought to be fit 
of an Ariſtocratical Government. The Union of thoſe who govern ſuch a State, would be uſeleſs, if it did not procure ti 
Obſervation of the Laws, and the univerſal Good of the Commonwealth. This we may underſtand from the Hiſtory of the 
Thirty Tyrants of Athens, and the Decemwiri of Rome. The Union of thoſe Men ſerved only to cruſh the People, and make 
them miſerable; becauſe their principal Deſign was to gratify their Paſſions, without having the leaſt Reſpect to the publick Goo 
Union may, alſo, be conſidered with Regard to the People, who, when the State is ſo fixed as that they may peacrably enjoy the 
Fruits of their Labours by obeying the Laws of their Country (which are not to be changed or tranſgreſſed by any ember of 
the Society at his Pleaſure) ought to eſteem themſelves happy, and to obey unanimouſly the Commands of the ſupreme Poet. 
Now to keep the Populace in ſo firm a Union, it is x7 * that not only they may be the better for it, but, alſo, that they ſhoul 
be ſenſible of their own Happineſs. Without that, there will be always ſome turbulent Men, who, having waſted all their Sub- 
ſtance in Debaucheries and Idleneſs, would endeavour to recover it by ſome new Commotion. Such Men will eaſily induce Fe- 
ple, who fancy they live unhappily, to take up Arms againſt their Prince the firſt ny On the other Hand, when 
the People are of Opinion that they cannot mend their Condition by a Turn of Affairs, and that they ſhould venture | 

a great deal by it, it is a very difficult Matter to ſeduce them. The Agreement and Union both of Governors and 
ought to tend to the publick Good ; from whence it follows that whatſoever has not ſuch a Deſign, is injurious to it, and ought q 
to b termed a Conſpiracy than a Union; ſince the Name of a Virtue cannot, with Reaſon, be attributed to a Thing which injures 
ruins a Society. hat has been ſaid of the Civil, may, alſo, be ſaid of the Eccleſiaſtical Society, which can only flouriſh by tle 
great Number of its Members, and by — (which is in that Society what Riches are in the other) and by Union. Not b 
mention here the Number and Learning of ſuch a Society; I ſhall only take notice, that the Union of thoſe who goven 
1 not to be a tyrannical Combination, which deſtroys it. Such is, for Inſtance, the Union of the Inquiſitors in r x. 
Italy, who perfectly agree among themſelves : But to do what? To hinder both Lay-Men, as they term them, and Ecc eſiaſhcs 
(who might diſcover the Errors that were introduced into Religion, through Ignorance, or the Abuſes crept into the Diſcipline 
out of Ambition or any other Paſſion) from propoſing a Reformation, be there never ſo much Occaſion for one ; and of rr 
to keep every Body in extreme Ignorance, or a ſinful Diſſimulation and Hypocriſy. It would be more for the Advantage of — 
Church, that there were many Conteſts, rather than a perpetual Tyranny, that quite overthrows the very End of its fable 
ment, which was, to be taught the yams, = of the Chriſtian Religion, and convinced of the Certainty of it, by very ſubſtautu 
Reaſons. Parrhafiana, Tom. 1. p. 289, &c. 

2 See Hobbes de Cive, Chap. xui. Sect. 12. 

3 Vide Bacon's Serm. fid. Chap. xxxv. | 

4 See the Auantures de Telemague, Tom. iv. Pag. 5, Oc. and Charron di la Sage, Liv. iii. Chap. iii. Sect. 18, Cc. 0 
s © Ah! with what Deliberation ought Princes to conſider every thing before they begin a War. The Motives of it ought te x 
juſt ; nor is that ſuflicient, they ought to be neceſſary : The Blood of a People mult not be ſhed, unleſs for their own Freer 10 
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may with Convenience bear ſuch an Undertaking. perpetual Re/idence, now fix'd in moſt Courts, are 
To the fame End, the Counſels and Motions of of very great Uſe) and Friendſhips and Alliances 
the neighbouring Governments arc nicely to be prudently to be contracted *, 
inſpected and obſery'd (in which Reſpe& the 


a Vide Marſelaer Legat. Lib. ii. Chap. xi, Add Hobbes de Civ:, Chap. xiii. Sect. 7, 8, and Bacon' S. n. fd Not. 29. 
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« Caſes of Extremity. (Avantures de Telemaque, T om. iv. Pag. 91.) The Evils of a War exhauſt a Nation, and always put it in 
Danger of being deſtroyed, even while it is moſt victorious: With what Advantage ſoever they may undertake a War, they are 
i ding it, without being expos'd to the moſt tragical Reverſes of Fortune; whatever POP you have in, 


». 


« never certain of conclu ty 
« the Fight, the leaſt Miſtake, a ſudden Terror, a meer Nothing, ſnatches the Victory out of * Hands, and carries it to the Ene- 
« my : Nay, tho' you ſhould hold Victory chain'd, as it were, in your 58 you ruin yourſelf in ruining your Enemy; you depopu- 
late your Country, let the Ground be almoſt uncultivated, put a Stop to Trade ; and, which is worſe, you weaken your Laws, and 
« {uffer Corruption of Manners. The Youth no longer apply themſelves to Learning ; the prong Neceſſity of your Affairs makes 
« you tolerate pernicious Liberties in your Army ; Juſtice, Government, every thing ſuffers by this Diſorder. A King who ſheds the 
« Blood of ſo many Men, and occaſions ſo many Miſchiefs, only to gain a little Glory, or to extend the Bounds of his Kingdom, 
does not deſerve the Glory he is in Purſuit of, but rather deſerves to be deprived of what he poſſeſſes, for defiring to uſurp what does 
« not belong to him, Page 4, 5, of the ſame Tome. Thele beautiful Verſes of M. Boi/cau may be juſtly applied here: 


Ce neft pas que mon cœur du travail ennemi 
Approuve un Faintant ſur le thrbne endormi, &c. 
| Epiſt. i. ver. 19, & ſeq. 


« It is not becauſe that, being naturally indolent, I approve of a Prince of the ſame Diſpoſition on the Throne, Whatever vai 
« [aurels War may promiſe, a King may be a Hero without Rapine and Bloodſhed. There are more Kinds of Glory than one. It 
« is a great Miſtake to give the firſt Place among Kings to Conquerors, Wiſdom only regards them as vulgar Heroes, Theſe 
« happy Mad-men, theſe Favourites of Mars, are produc'd in every Age, and every Climate. The Tiber had its Cz/ars, and the 
& $-ire has its Bourbon?, The Gothic Nations have produc'd a Thouſand Heroes. But a King, who is truly ſo, wiſe in his Projects, 
„ knowing how to govern his People —_— and happily, and founding his own Glory on the publick Good; ſuch a King, 1 
« ſay, is — to be met with in * eaven is a long Time in forming ſuch a Prince. Such was that Emperor, under 
« whoſe benevolent Sway, Rome ſaw the Golden Age return, who was the Delight of Mankind, and who ſigh'd to loſe that Day 
in which no Opportunity offer'd of doing Good.” In an antient Latin Poet, Nero advances a quite oppoſite Maxim: 


© 
—— "_— — 


Extinguere hoſtem, maxima et Virtus Ducis. 
Seneca anſwers him, 


Acc 


Servare Cives major eft Patria Patri. 
Octav. ver. 433- 


There are ſeveral beautiful Paſſages in this Tragedy, where Nero admirably well ſupports the Character of a Tyrant. Sce M. Bud- 
deus's Philoſoph, Practica, Part, ui. Chap, v. Sect. 11. 
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CHAP, I. 


Of the Power to direct the Actions of the Subject. 


1. Of the Nature of Civil Laws in general. 

11. Whether a Civil Law may contradii the Na- 
tural e 

111. Whether the Definitions of Crimes is left ar- 
bitrarily to the Determination of the Civil 
Laws ? 

iv. The Precepts of the Decalogne, whether Civil 
Laws. 

I. AVING explain'd what related to 
the Nature of Sovereign Power in ge- 
neral ; I come now to conſider the 
moſt material Difficulties that ariſe 

upon the particular Parts of it. And fince I at 

firſt ſuppoſed, that the Power to direct the Acti- 
ons of the Subject, was that from which all civil 

Laws were deriv'd; to what I have already ſaid 

of Laws in general *, I now ſhall add what more 

particularly relates to civil Laws, and the Com- 
mands of the ſovereign Power. A Law therefore 
is call'd civil, either with Reſpect to its Authority, 
or to its Original. In the former Senſe, all Laws 
may be call'd civil, which are the Rules for the 

Adminiſtration of Juſtice in civil Courts, from 

whatever Original they ariſe b. The Laws of 

GOD and Nature, it muſt be own'd, are of 

univerſal Obligation, and they who break them 

muſt expect to be puniſh'd by divine Juſtice. 

But it is the civil Power that gives them the 

Force of Laws in civil Courts. And the ſame 

Power muſt determine, what Crimes are to be 

puniſhed by the civil Fuſtice, and what ſhall be 

left to the divine; as, alſo, upon what natural 

Obligations an Adlion may commence in the civil 

Court; and what will not bear an Aion, but 

muſt be leſt to the common Ingenuity and Pro- 

bity of Mankind. Hence, — 6 civil Goveru- 
ment, no Man is call'd to Account, or can, 
properly ſpeaking, be punifbed for the Violation 
of thoſe Laws of Nature, which have not the 

Authority of civil Laws ſtamp'd upon them. 
For the Evils that attend ſuch Crimes, are only 

ſuch as are uſually called Natural Puniſbments e. 
Thoſe Laws of Nature indeed, upon the Obſer- 
vation of which the common Quict of Mankind 
entirely depends, have, in all Commonwealths, 
the Force of civil Laws. But there are others 


a Book 1. Chap. vi. 
See, above, in Book ii. Chap. iii. Sect. 21. 


b Vid. Grot. de Imper. furmar. Poteft. circm ſucra, Chap. iii. Not. 4, 11, &c Chap. iv. Not. J. 
d Sen. de Ira, Lib. ii. Chap. xxvii. 


v. Whether any Thing was juft antecedently to ij: 
Civil Laws ? 

vi. Whether a ſinful Command of a Superior 
at any Time, be obey'd without Sin p * 

VII. No Sin lawfully committed at the Command 


LA 4 Superior. | 
viii. Whether a Subje may lawfully bear Arms ig 
an unjuſt War, at the Command of his Prince 


that have no ſuch Force allow'd them, cither in 
expreſs Terms, or in any Practice of civil Cum; 
as well becauſe the Controverſies about the Vio- 
lation of them would be very perplex'd and in- 
tricate, as to prevent the Multiplication of liti- 
gious Suits; and, alſo, that the Good and Virtu- 
ous might not be depriy'd of the moſt valuable 
Part of their Character, the doing well out of 
Reverence to their Creator, without Regard to 
the Fears of human Penalties for this they nut 
neceſſarily loſe, when there is no Diſtin&ion 
made whether a Man doth well out of Love to 
Virtue, or out of Fear of Puniſhment. * 4 And 
indeed, as Seneca ſaith, how cheap a Thing is 
it to be good only as far as the 3 obligeth 
© us, when the Rule of our Duty is of ſo much 
* wider Extent?” For how many Things do 
© Picty, Humanity, Juſtice, and Fidelity x. 
© quire of us, which yct are without thc Rex 
© of the Law * ?” Civil Laws, with Reſpect to 
their Original, are ſuch as flow entirely fron 
the Will of the ſupreme civil Power, and reſpet 
only ſuch Things as are left indifferently by tit 
Laws of GOD and Nature, and which partic 
larly conduce to the Benefit and Advantage d 
the Commonwealth. And theſe demand tit 
ſame Obedience from the Subject as other Lins 
do; ſince it muſt evidently be more for the Good 
of Society, that in indifferent Things the De 
termination of the Government ſhould take Plact 
and the Subjects ſhould look upon that to * 
good, which is thought ſp by their Goycrnch 
than that there ſhould be endleſs Diſputes K. 
tween them about it, which do not alually end 
but in War and Bloodfhed, certain and und- 
niable Evils. The publick Good, faith Ciceh 
© ought to be the End of all Laus, and is dk 
© bett Comment upon, and Interpretation d 


to ſay, 


= zcque i. 
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1 Yd nom cietat Lex, hoc wetat fieri Pucur Sencc. Troad ver. 332. Crot. Lib. ili. Chap. x Sec. 1. See, likewiſe. Wat 


ſaid above in Book jil. Chap iv. Scct. 6. 


bas de 


then, 


them; and we do not deſire the Preſervation 
« of our Laws meerly for the ſake of the Laws 
« themſelves, but for the common Intereſt and 


articular Commonwealths, made for the publick 
1 are call'd by ſome, Appendages to the Law 
of Nature b. But it muſt be obſerv'd, that tho 
all theſe Laws put together, are commonly call'd 
the Civil Law, yet, that there arc ſeveral Parti- 
culars contain d in the Bodies and Codes of the 
Civil Law, which arc not n and ſtrictly 
Laws. For, beſides thoſe Commands which the 
cereign Power _ upon the Subject for the par- 
ricular Utility of the Commonwealth, there are 
many other Things inſerted, which ſhould be 
reduc'd properly to the Law of Nature. What 
belongs more particularly to the Crit Law *, 
may be reduc'd to theſe two Heads: Firit, to 
certain Forms preſcribed, and certain Methods 
to be obſerv'd in civil Affairs, either in frausfer- 
ring Rights, or elſe in liying Obligations upon 
Perſ-ns, which ſhall be look d upon to be valid 
in the Czvil Court + And Secondly, To the ſeve- 


the ſame Courts. So that, if we give the Law of 
Nature all that belongs to it, and take away from 
the Civilians what they have hitherto engroſs'd, 
and promiſcuouſly treated of; we ſhall bring 
the Civil Law to a much narrower Compaſs not 
to {ay at preſent, that, whenever the Civil Law 
is deficient, we muſt have Recourſe to the Law 
of Nature; and that therefore in all Common- 
E wealths the natural Laws ſupply the Defects of 
E the Civil. For which Reaſon, Hobbes calls the 
Law of Nature, tbe unwritten Civil Law ©: 

II. Butnotwithſtanding, Hobbes de Cive, Chap: 
E xiv. Sect. 10, will maintain this ftrange Sort of 
| Opinion, That it is impoſſible any civil Law 
| © thould be made repugnant to that of Nature, 
© except it be to the Diſhonour of GOD.” The 
Argument he uſes to prove it is this: Men, 
| * faith he d, when they enter into civil Societies, 
© oblige themſelves by Compa# to obey his Com- 
© mands, who hath the ſovereign Power, that 1s, 
to obey the civil Laws; and this Compact they 
© are obliged by the Law of Nature to obſerve. 
© © But fince the Comp itſelf, and, conſequently, 
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& *© Plut, Demetrius, Pag. „ot. 
= Religion of Nature A 7. 
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Advantage And hence the Conſtitutions of 


ral Ways how a Man is to proſecute his Rights in 


rot expreſs'd in the Laws, and of which the antient Orators ofte 
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© the Obligation to obey the Civil Laws, was 
© antecedent to the Promulgation of the Laws 


© themſelves ; by the Force of the ſame Law of 


© Nature, which commands not to violate the 
Compacts, we are oblig'd, alſo, to obey every 
© civil Law. For where we are obliged to Obe- 
© dicnce before we know what will be command- 
ed, there we are obliged to obey univerſally, 
© and in cvery Reſpect. 

But the Truth is, it muſt be preſum'd, that 
when Men enter into civil Societies, they have 
already a competent Knowledge of the Law of 
Nature; and that one of the chief Ends of e- 
recting civil Governments was, that the Laws of 
Nature, upon which the common Peace of Man- 
kind is eſtabliſhed, might be obey'd without 
Danger. And in ſhort, that there is nothing in 
the Laws of Nature, which is any way repugnant 
to the Nature and Eud of civil Society; but on 
the contrary, that they are 2 neceſſary to 
aſſiſt and promote it. And therefore when Men 
torm'd themſelves into civil Societies, and oblig'd 
one another by Compact to obey the civil Laws, 
we mult ſuppoſe that they took it for granted, 
that nothing would be cſtablith'd by the civi / 
Law, which was contrary to the natural; and 
that the particular Advantages of the Common- 


| wealth could not be contrary to the common 


End of all Government. It is poſſible indeed, 
that a civil Law might be made in Oppoſition 
to the natural; but no Man in his Wits would 
ever attempt to make ſuch a Law, unleſs he re- 
ſolv'd to ruin and overturn the whole Common- 
wealth. And therefore Stratocles was very juſtly 
taken for a Madman; when he publiſh'd his Law 
at Athens, that whatever King © Demetrius com- 
manded, ſhould be Law to Gods and Men. And 
Paryſatis was guilty of deteftablc Flattery, when 
ſhe perſuaded Artaxerxes to marry his own Daugh- 
ter, and deſpiſe the Greek Lau; adding, that Hea- 
ven had made him the Perſian Law, and the proper 
Judge Y Good and Evil fo © 

III. The fame Author argues further in De- 
fence of his Opinions, de Cive, Chap. vi. Sect. 
16. Chap. xiv. Sect. 9, 10. That tho' Theft, 
© Murther, Adultery, and all Kinds of Injuries, 
© are forbidden by the Law of Nature; yet that 


Ge. de Avent. Lib. ii. Chap. xxxviii b Philo Judæus de Jeſepho, Pag. 351. B. Ed. Paris. This is, alſo, the Notion of the 
© Roman Lawyers, who ſay, That the Civil Law either adds ſomething to the Law of Nature, or retrenches ſomething from it; that is 
= to ſay, with Regard to Things allowable, ſo far as it retrenches natural Liberty when the public Good requires it: Jus Civile eff, quod 
& neue in totum à Naturali wel Gentium jure recedit, nec per omnia ei ferwit : Itaque, quum aliguid AbDiuus vel DETRAniMVUs Juri com- 
nuubi, = PROPRIUM, % CLVILE, Mei mus. Dicegsr. Lib. i. Tit. i. De Juſtit. & Jure, Leg. vi. As to the natural Laws, which 
Freſcribe or forbid any Thing, the civil Law either confirms, or ought to confirm them, as far as the public Good requires. And then 
we Obligation to obſerve them becomes ſtronger. See Mr. Wort asTon's Religion of Nature delineated, Sect. 7.4 4. 
De Cive, Chap. xiv. $14. It is upon this is founded the Action inſcripti malefici, that is to ſay, an Action brought againſt Crimes 
7 n 1 * Quinctilian, in particular, proves the Equity of them, 
= * Becauſe, ſays he, it is impoſſible for the wiſeſt Legiſlators to foreſee all the Crimes which Mankind are capable of committing.” 
I | Diligentiſ/ime majores hanc widentur excogitaſfſe legrm, &c. Declam. ccL11. Tag. 8 5 
Ceela by the Name of dy pgpe dd xipen On, is, in the Roman Law, called Ste 
= Nicyotas Fayxs upon SEX ECA. Excerpt. Controw. Lib. iii. Prefut. PixrnsE AvrAbiT upon Quinert. Declam. cccxliv, and 
SALMASIUS, De modo Uſurarum, Chap. xiv. 1. 589. TonxkAUs Adverſar. Lib. x. Chap. vi. d Ibid. Sect. 9 | 
f Plut. Artaxerxes, Pag. 1022. B. See Lib. ii. Chap. iii. Sect. 4. and Mr. Wollaſton's 


. Edit. Burn. This Action, known to the antient 
lionatus. See Cv1as Obſery. Lib. x. Chap. xxvi. 
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every private Man. The 


? Beſides, as there are a great many Things which the Lazv of Nature preſcribes only in a general and indefinite Manner; ſo the 
# Time, Manner, Place, r to ſuch or ſuch Perſons, and the like Circumſtances, are left to the Diſcretion and Prudence of 


| vil Laws generally regulate all that Matter, for the Order and Tranquillity of the State ; ſometimes they 
& Propoſe Rewards to thoſe who would willingly perform ſuch Actions, to which they are not determinately bound, in ſuch and ſuch a 
W Particular Caſe. They, alſo, explain whatever may happen to be obſcure or doubtful, either in the Maxims of the Law of Nature, or 
© their Application; and private Men are bound to ſubmit to the Deciſions that are made by publick Authority, even tho' they ſhould 
vot find em upon Examination to be very juſt. In ſhort, they limit, in ſeveral Reſpects, the Uſe of thoſe Rights which naturally be- 
N * to every one; which they ought not to do any farther than the Good of the State requires it. Moreover, eve private Man 
Voblig d to comply with all theſe egulations, as far as they contain nothing that is manifeſtly contrary to the Divine i 


ao, Whether 


$ © 2tural, or Reveal d; and that not only through Fear of the Puniſhments which are annex'd to the Violation of them, but even upon 
8 * Principle of Conſcience ; and, alſo, by the Virtue of a Maxim of the Law of Nature, which commands to obey our lawful Sove- 
= gn. The Author's Abridgment, De Offc. Hom & Civ. Book ii. Chap. xii. Sect. 6, 7, 8. 
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746 Of the Power to direct 


what is to be call'd Theſt in a Subject, what 
Murther, what Adultery, and what an Injury, 
is not to be determin'd by the Law of Nature, 
but by the Civil Law. For barely the 7aking 
away what another Man is in Poſteſſion of, is 
not Theft, but only to take away that which 
of Right belongs to another. But what of 
Right belongs to me, and what to another, is 
a Oneſtion of the Civil Law. And in the fame 
Manner, barely to kill a Man is not Murther, 
but to kill him the Civil Law forbids. And 
ſo, alſo, no Af of Generation is Adultery, but 
that which the Civil Law declares ſuch; and 
laftly, Breach of Promiſe is indeed an Injury, 
where the Promiſe irfelt is lawful 5 but where 
there is no Right to make an Agreement, there 
no Night is transferred, and, conſequently, no 
Injury follows; but what we may make Agree- 
© ments about, and what we may not, depends 
© upon the Civil Laus.“ To which I anſwer, 
that all who believe the Scriptures, as to ſeveral 
Sorts of Crimes, are ſufficiently aſſured, both 
from the Laws of the Fews, which were of Di- 
vine Inftitution, and trom other Parts of the 


a 2a ao ao . MM a . RR . 


Book VIII. 


End of it, the Preſervation of a 1 

ty and honourable Correſpondence among Socit 
And therefore if any efrnitions of 4 Men, 
Law be oppoſite to this End, it muſt be gry 
that it 18, alſo, contrary to the Law of red, 
For Example; it the Civil Law ſhould ar, 
Adultery to me, by telling me, that it is — 
a Man invades another's Bed againſt his Wes Can 
ſent ; or of Theft, that it is, when 4 Man: 8 
away ſomething from another by Night; or of vi . 
ther, that it is when a Man openty aſſaults 4 
and kills hin: It is manifeſt, that the ublick 
Quiet and Security of the Commonnweate, c k 
not long ſubſiſt under ſuch Methods of ” Fa 
ment. For we are not to imagine, that the Un 
verſality of ſuch Definitions would ſufficient] 1 
cure the publick Peace, that is, that though — 
cular Perſons might perhaps ſometimes be ſenſbl 
of Inconveniences from them, yet that at * 
Times they might find Advantages Proportion 
able to the Inconveniences ; and that the ha 
lity of Right, which ſuch Laws would ſettle 3. 
mong the Subjects, would take off all Occaſion 
of Complaint : For tho* perhaps a Man mig 


holy Books, how God, the Author of the Law deſire that ſome particular Things might be | 
of Nature, would have them dein d; ſo that tho' lawtul only for himfelf; yet if others ſhow ( 
the civil Government ſhould de fag make ſome have as large Immunitics granted them in ] 
particular Acts not criminal, yet they would ne- poſition to him, he would ſoon be willing to | 
vertheleſs be contrary to the Law of GOD, throw up his Privilege. And ſhould the ( ( 
Eſpecially ſince there can be no ſufficient Reaſon Laws make any fuch Eſtabliſhments, it muſt be 
* p * 0 . * A 
given, why GOD in his. Laws ſhould give fuch impoſſible that the Peace and Order, which V. P 
Definitions of ſuch Actions, unleſs they ought ture intended, ſhould be preſerv'd. And if the 
, . . = . V 
equally to be obſerv'd in all Nations. Ihe Spar- Equality of ſuch Laws alone were Reaſon enough 8 
tans allow'd the Frigid and Impotent to ſupply to introduce them, why muſt we any longer je C 
their Deficrency in the Conjugal Duties, by the confin'd by any Laws at all, ſince, by taking d. 
Aſſiſtance of the Young and Vigorous * : And them wholly away *, we fhould make thegreart de 
this was done at Sparta, without wm bad Im- Equality? Which it is impoſſible any Ma in N 
putation of the Husband, the Wite, or the his Wits thould think of doing. In ſome Ae. WW. 
Gallant, when they had no Hopes of Children counts of the Tartars * we are told, that 
otherwiſe : Becauſe the Civil Laws of that State are utter Strangers to all Juſtice ; and that wiz — 
did not comprehend that Method of anſwering any of them wants any Thing, he may. take it : 
the Husband's Part at his own Requeſt, under without Fear of Punifhment wherever he finds i: er N 
the Name of Adultery. And yet, ſince it is 3 And when the Party robb'd complains to th 4 
evident from the Laws of GOD, that, by the Magiſtrate of the Injury done him, the ode a... 
Law relating to Adultcry, any Famiharity of doth not deny the Fact; but pleads onlythth: 21 
the Bed with a Woman actually married to an- wanted what he took; and then tis uſual fortt « te 
other is forbidden; it is evident that thoſe Af. Magiſtrate to give Sentence, That the Party ub perh 
ſiſtances, alſo, were contrary to the Law of Na- complains, may, if he pleaſes, right himki - n 
ture. But if it be reply'd, that the Definitions the fame Manner upon others. There are oth « C. 
of particular Acts in the Scriptures were intend- indeed b, who give a more favourable Accoutt, * thi 
ed for, and only belong'd to the Fewiſh Com- telling us only, that the Tartars are very fri 2» 
monwealth, and ſo are of poſitive Inſtitution z communicating what they have to Strange; ce Un 
yet thus much however muſt be allow'd, that the but that they will expect a Return of the lus above 
Civil Law ought to have ſo cautious a Regard Kind, or elſe will take it by Force. A Tart 5 = 
to the Definitions of Acts forbidden by the Law Definition therefore of Theft would be, Wii 4 Tir 
of Nature, as not to defeat the Intention and ſomething is taken away without the Conſent a . hi 
: 60 ſion 
2 Sigiſmund. Baro Herberſtein de Rebus Moſcov. b Hay tho de Tartaris, Chap. xlviii. Title,“ 
2 ( 
— — | | - - "_ _— * Othe 
1 See, above, in Book vi. Chap. i. Set. 15. It was ſometimes common among the Romans to lend their Wives to Perſons cont ® J £ Ous 1 
evell-born. See Plutarch. in Numa, Pag. 76. D. Ein Catone, Pag. 771, A. | 4 mig 
2 ”]'is neceſſary to obſerve here, that tho' ſome Nations, that were not much enlightened, have permitted and authorix d. in . Or 1 
meaſure, Things manifeſtly contrary to the Law of Nature, it was not through Ignorance of this Oppoſition ; much leſs fil 8 2 Caltir 
a Conceit, that the Sovereign had a Power to determine the Nature of Crimes according to his * — but moſt common d . of 'e 
Account of Circumſtances which made 'em judge it proper to let ſome Crimes go unpunith'd, to prevent greater Inconveniencies U whic] 
among the Fg y7tians there was a Law, which ordain'd, That thoſe who made a Profeſſion of Stealing, ſhould enroll themfhe“ one 
fore a Captain appointed to command them, to whom they engag'd to bring, immediately, whatſoever they took. Thus tote Cur de 
had loſt any Thing, provided they took care to mark the Day, Hour, and Place, where they were robb'd, eaſily recover'd dl to the 
ſes, by giving about a fourth Part of their Value. Diodorus Siculus, after reciting a Law which appear'd ſo ſtrange, obſerits.®® ; Repul 
ſame Time, That, as it was not poſſible to prevent Men from ſtealing, the Legiſlator found out this — for every Man to 88 = Faltin 
ver his own, at as little Expence as poſſible. Adu ire 38 dvros T4 Tavras &mogHon The e, Oc. Lib. i. Pag. 72. 5" BR ulc 
dom. It is upon this Account that Mr. Le Clerc obſerves, (Exodus xx. 15.) That the modern Eg yptians, as well as the Fd i 3 


great Inclination to this Vice. 


3 This Pc, miſſion takes Flace, likewwife, in Colchis; See Buſbequius's third Fpiſtle, Page 155. 


Cuar. I. 


the Proprictor, which the other had need of; a 

Definition evidently imperfect, and which mani- 

feitly ſubverts the Law of Nature relating to Theff. 

'Tis certain, none but the worſt of Men could 

wiſh for ſuch a Law, fince it might often happen, 

that a Man might have the ill Fortune to be rob- 

bed of that, which of all Things he was moſt un- 

willing to loſe, and which he either might never 

find another Man poſſeſs'd of, or elſe ſo ſecured, 

that he muſt deſpair of being ever able to take it 

from him. But beſides, the Suppoſition Mr. 

Hobbes goes upon is falſe ; that what belongs of 
Right to me, and what to another Man, is a 

Queſtion of the Civil Law; and that out of civil 

Government there is no Prepriety : For tho' Men 

that live under it have a more ſecure Enjoyment 

of their Proprieties, than they that live out of it; 

ſince the fr/# are defended in their Rights and 

Fortunes by the united Strength of a Number 

of Men, beſides the Aſſiſtance of the Magiſtrate; 

and the latter can ſupport themſelves only by 

their own ſingle Power; JO notwithſtanding, 

there can be no Grounds ot Proof to aſſert, that 

there was no Propriety before the Inſtitution of 
Civil Government. For all ſovercign Princes and 

Commonwealths are now actually in a State of 
Nature, and their Proprieties are not determin'd 
by any common Law or Judge, but ſolely by 
Chapels, and the natural Means of Arquiftios : 
and yet I believe no Body ever imagin'd, that 
Princes might ravage, or ſteal from one another, 
without incurring the Guilt of Rapine or Theft. 
So that admitting, that a Man cannòt make any 
Compact that will be valid about what is forbid- 
den by the Civil Law, yet certainly it cannot be 
denied, but that they who live in a Liberty of 
Nature, may make certain Compacts, Which it 

will be an Injury to violate. And therefore it is 


— 
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falſe to ſay, we muſt be oblig'd entirely to the 
Civil Law, to know what an Injury is. Beſides, 
neither will it, I think, be denied, that a Man is 
guilty of Homicide, tho' he be only under the Go- 
vernment of the Law of Nature, when he takes 
away another's Life without making War upon 
him, or in his own Defence. Nor is it difficult to 
underſtand barely by the Law of Nature, without 
any :\ſhſtance from the Civil, that Adultery is the 
Violation of conjugal Faith ; But that the Civil Laws 
may ſuperadd certain Obligations to the matri- 
monial Contrad, for want ot which, the Marriage 
may be look'd upon to be deprived of certain 
Effects, was never deny'd. But further, it may 
be neceſſary to diſtinguith between what is com- 
manded by the Civil Law, and what is only per- 
mitted , and not forbidden by the Sandlion of 
any Penalty to be inflifted by civil Fuftice. For 
a Prohibition of the Law of Nature, and a Per- 
miſſion of the civil about the ſame Thing, are not 
oppoſed to one another; for a Permiſſion of the 
Civil Law doth not make any Act not to be con- 
trary to the Law of Nature, that really is fo, or 
excuſe the Man that is guilty of it from Un againſt 
GOD: But it only declares, that the Ci Power 
hath laid no Reſtraint upon the Perſon that will 
commit ſuch Acts; that if a Man doth commit 
them, he is not to be puniſhed on that Account ; 
and that human Fuftice alloweth ſuch Acts to have 
the ſame Effects with other Acts, that arc agree- 
able to the Law of Nature. And therefore the 
Laws of Tartary do not, tis preſumed, command 
Men to ſteal, nor, I ſuppoſe, forbid the Proprietors 
to defend their own: Only the Perſon that robs 
is not liable to be puniſh'd, nor oblig'd to make 
Reſtitution ; ſo that, according to the common 
Juſtice of that Nation, Robbery and Stealin 

are look'd upon to be lawful Ways of; e 


ae 


— 


This is what the deceaſed M. . Biſhop of Meaux, has made no Scruple to advance, in a political Treatiſe, taken, as he pre- 
tends, from the very Words of the . er but often very ill underſtood, or applied Take away Government, ſays he, 
WI 


and the Earth, and all it contains, 


be as common among Men, as Air and Light : Very well: bat will it follow from hence, 


** That, according to this primitive Law of Nature, no Perſon has any particular Right over any thing, but that all things are left a 
Prey to all Men; fo that it is neceſſary, in a regular Government, every Individual ſhould renounce the Right of taking by Force 
« whatever he thinks convenient? From hence, ſay they” (that is, from the Eftabliſhment of Civil Government, © ariſeth the 
« Right of eu And, in general, all Right ſhould ſpring from publick Authority, without its being lawfal to invade, or at- 
« tempt any thing by Force. Lib. i. Art. iii. Prepoſit. 4. The Principles of Hobtcs cannot be more faithfully expreſs'd ; and it is, 
perhaps, upon this Account, that the Biſhop elſewhere calls Anarchy, by Way of Oppoſition to Civil Government, A State in which 


all are at War againſt all. Lib. vii. Art. ii. Propofit. 2. at the End. Let us oppoſe, to ſuch falſe and groſs Notions, 


Words of Mr. Vollaſſon, Before all human Laws 


the following 


The Effect or Produce of the Work of B is not the Effect of the Work of 


« C. This Effect then — to B, and not to C: It belongs as really to B, as his own proper Labour; beczuſe al? the Labour 


* that produces B, is really Pr 
d 


* truly call his own, C wou 


uc'd by B, and not by C, or any other Perfon. If C therefore reclaims the Property of what only E cant 
act in a Manner contrary to Truth; (that is to ſay, to the Right which B truly has, by Virtue of his Proper- 


* ty.”) Now the Right which every Man has over Things, which in the Beginning were common, proceeds from this, That the firſt Oc- 


* cupier, by his own Labour, drew Things from the common Stock, in which they lay, and ſo appropriated them to himſelf.” 


See, 


above, Lib. iv. Chap. iv. Sect. 4. * Moreover, there are ſeveral Things which B may truly call his own, in a Senſe, and for Rea- 
* ſons, which are peculiar to himſelf ; and to which D has no more Right than F, c. The Property of theſe is, conſequently, pe- 


* culiar to B, becauſe C has no more Title to them than D, nor D than F, Sc. Now, when all Nen, excepting B, have an 
* Tile to the Property of a Thing, the Title is of no Force; becauſe their Pretenſions counter-balance, and 


equal 


ellroy, each other, 


* while that of B ſtill ſubſiſts. Now, in this Caſe, a very ſmall Matter oppoſed to Nothing, is ſtill ſafficient to maintain the Preten- 
„ fions of B.“ Se. 6. 130. 1 with, however, that this Author had, in the laſt Words, omitted the Expreſſion about Equality of 


8 7itle, &c. For if one alone have a Title, and all the others have none, there is no Room for any Diſpute about the Queſtion. 
= * © There are certain Ewi/s in a Commonwealth, that arc ſuffer'd, becauſe they hinder or prevent greater Evils. There are 
& © 0thers, which ate only ſo by their Eſtabhſhment; and which being, in their Original, an Abuſe, or ill Cuſtom, 
! ous in their Conſequences and Practice, than a Law or Cuſtom whith is more juſt and reaſonable. There is a 
might be corrected by Change or Innovation, which is a very dangerous Ewvi/. There are others, which are hidden and ſank like 
dure in a Common-Sewer, I mean buried between Shame, Secrecy, and Obſcurity ; ſo that one cannot ſtir em, without their 

* caſting forth Poiſon and Infamy. The Wiſeſt ſometimes doubt, 
of em. Sometimes a great Evi is tolerated in a State, but it is ſuch as prevents a Million of leſſer Evils, 
* which were all inevitable and irrecoverable. There are Ewils under which every private Man groans, 
” come a publick Good: 'Tho' the Publick is Ions but a Compoſition of Individuals. There are, alſo, 

y. 


« 


cur toward the Good and Advantage of each Fami 


. * 
ü I 


wry leſs pernici- 
ort of Evils that 


whether tis better to underſtand theſe E, than to be ignorant 

or Inconveniencies, 
and which, however, be- 
erſonal Ewvils, which con- 


There are ſome which afflict, ruin, and diſhonour Families ; but they t 
to the Good and Conſervation of the State and Government.” La Bruyere Caracteres ou Ma urs de fe f 7 


We Republique, Pag. 316, 317. See, alſo, a Fragment of Philemen's, related by Athenaus, Lib. xin. 

lis, cited by Mr. Le Clerc, Pag. 298, which ſhews the Reaſon why a State is ſometimes obliged to tolerate Courteſans. $ If 

Nie Diſſertation of Jelibuyſen, entituled, Difquifitio de tolerando malo in Republica. 1 e e gn 
3 By the Reman Law, a Man who ſuffer q Gaming at his Houſe, could not recover in Juſtice what was ſtolen 

me. Prætor ait, Si vis kun, APUD QUEM ALKA LUSUM ESSE DICETUR, VERBERAVERIT, 

ib £9 TEMPORE DOLO EJUS SUBTRACTUM EST, JUDICIUM NON DAS. Digeſt. Lib, xi. Tit. v. De Alcatoribus, Leg. LI 

lave ſaid upon this Law, in my Treatiſe uon Gaming, Lib. = Chap. ix. Sect. 28. | * e 

c 0 02 


zecle. Chap. du Seuverain & de 
ag. 569. and a Paſſage of St. 


from him during that 
DAMNUMYE EI DEDERIT, sio 


ion; 
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tion. And the ſame may be ſaid for the Children 

at Lacedemon; for we need not tranſlate the Sen- 
tence of Plutarch * ven veviuico The ], the 
Children were commanded by the Law to ſteal , ſince 

the Senſe of it may as well be, that they were per- 

mitted by the Law. Xenophon o indeed lays, That 
it was ſo far from being thought ſcandalous for the 
Children to fleal at Sparta, that they were under a 
Neceſſity of doing it. But this was ſpoken only in 

a Way of Raillery, and to mortify Chiroſophus 
the Lacedemoniau. Neither was that Practice ſo 
incxcuſably bad as ſome belicy'd it, or deſery'd ſo 
ſevere an foceSive as Iſocrates gave it . For the 
Truth of the Matter was, that the Liberty the 
Boys were allow'd in, was on that of rob- 
bing Orchards, and ſtealing Victuals; and then 
too if they were taken, they pay d ſeverely enough 
for it l. We arc told too of Dionyſius the Ly- 
rant, That tho' he puniſh'd other Crimes very 
ſeverely, yet he would often pardon them that 
{tole Cloaths, in hopes that by this Method he 
might reſtrain the Syracu/ians from the Riot and 
Drunkenneſs they were given to. Neither do I 
think, that the Law of Sparta before-mention'd, 
laid any Command cither on the Husband, or 
Gallant; that Matter ſeems to have been no 
more, than if they two agreed, the Law did not 
interpoſe; but look'd upon the Children ſo be- 
gotten to be legitimate, and admitted them 
Heirs to the Eſtate of the wg So, alſo, 
where Duelling is permitted, the Blood which is 
ſhed in them may be excuſed from the Puniſh- 
ment of Murther at the Bar of civil Fuſtice, but 
will not be ſo acquitted hereafter at the divine 
Tribunal. That the civil Power may, with Juſtice, 
permit Things of ſuch a Nature, and that not by 
bare Silence and Connivance only, but by ex- 
preſs Mention made in the publick Laws, is what 
1 dare not affirm ; by ſuch a Method the civil 


Power would ſeem almoſt to invite the Subjects 


to tranſgreſs the Laws of Nature : Poſſibly it 
may be excuſable to diſſemble Things, where the 
'Times or the Humour and Diſpoſitions of the 
People will not endure a Reformation by direct 
Remedics. And fo there was good Reafon why 
the Roman Law * call'd that, Adio rerum amo- 
tarum, when there was indeed a real Theft com- 
mitted, 

IV. Our Author, alſo, de Cive, Chap. xiv. G 9, 
affirms, © That the Precepts of the Decalogue are 
merely civil, and not natural Laws, and that 
© they are to beexplain'd after this Manner: You 
6 ſhall net deny your Parents the Honour the civil 
© Law alloweth them, Jou ſhall not kill any Man, 
© the Law forbids you to kill. You fhall avoid e- 
very unclean Add which the Law forbids. Jou 
© ſhall not take away what belongs to another Man 
© azainſt his Conſent. Tou ſhall not fruſtrate the 
End of Law and Fudgment, by bearing falſe Wit- 
© eſs.” But it will here be catily obſerv'd, that 
he depends upon an utterly falſe Hypotheſis, and 
ſuppoſeth what will never be allowed, that there 


a Plut. Apophth. Lacon. Pag. 175. F. 


Of the Power 0 direft 


v Xenophon. tg &yeCar, Lib. iv. 


was no Propriety, no Marriage, and that 
Thing was = ul for every Mau before wa log: 
tution of civil Governments. It is certain the 
Precepts he ſpeaks of, are obligatory, and bing 
even thoſe Perſons to. one another, who do no 
live under any common Government, but 2 
in a State of natural Lau. For certainly Me 
could, and actually did divide Things — 
one another by Compact even in ſuch a e 
and therefore would have ſinn d as much again 
the Eighth Commandment, if they had neither 
openly or ſecretly robb'd cach other, as + 
do that rob their Fellow-Subjeets in civil Gd. 
vernments. It may, alſo, be perha denied, that 
a Man in a State of Nature is alley of Adultery 
when he violates his Neighbour's Bed: But the 
Anſwer may be ſcen, Ger. xx. 3. xxvi, 10, And 
further, ſince Arbitrators muſt be often made in 
a State of Nature, to decide Diſputes about An. 
ters of Fa, by Intervention of Witneſſes, as Mi. 
Hobbes admits himſelf, de Cive, Chap. Ii. 9 23, 
we may hence find the Uſe and Neceſſity of the 
Ninth Commandment. In general, the Precept: 
of the Decalogue, it is evident, may be reduced 
to the Law of Nature; but when they are cop. 
ſider'd as written in two Tables, and promulgd 
to the Iſraelites by Moſes, they may properly 
enough be call'd C:vi/ Laws, or rather the genery 
Heads of the Fewiſh Civil Laws, which are after. 
wards divided into particular Laws, with penal 
Sauctions added to them e. Upon which Accoun, 
Grotius ſaith t, the Decalogue docs not, in exprel 
Words, comprehend every Crime, not even all 
thoſe which are puniſhable by the Civil Law, but 
only ſuch in every kind as are moſt heinous and 
malignant. For there is no Mention made of 
Wounding, but only of Murther ; nor of any 
other Sort of Gain made by another's Liſs, but 
that of Theft ; nor of any other Fal/ity, but Fat 
Witneſs. 

V. It may be proper in the next Place to con- 
ſider, that the ſame Author in his Book de City, 
Chap. xii. G 2, among thoſe ſeditious Doctrine 
he ſu N to be the internal Diſeaſes, and Cu- 
ſes of the Diſſolution of the Commonwealth, 
ſets down this for the Firſt : © That every pri 
vate Man is Judge of Good and Evil. Foy, 
© faich he, the Meaſure of Good and Evil, d 
< Juſt and Unjuſt, is the Civil Law, and whatert! 
the Legiſlator commands muſt be look'd upon 
© as juſt and good, whatever he forbids, as un. 
juſt and evil; and therefore it is a very || 
Maxim, that we are to obey our Sovereig 
only, when his Commands are juſt. Ther: 
was nothing juſt or unjuſt before Civil G0. 
vernment; their Nature relates to the Com- 
mands of the Sovereign: And every Action 
is, in its own Nature, indifferent; that it be. 
cometh juſt or unjuſt, is owing to the Will d 
the Sovereign, And therefore lawful Princes 
make thoſe Things juſt, which they command, 
by commanding them; and thoſe Things 


( © a A a a Aa 


c Ifocr Panathen. & Vide Plat 


Lycurgus Xenophon, de Repub. Lacedemon.. Baſbequius gives a much 7 Account of the Libertics allew'd omong the Mengrel 


ans, Ep. iii. p. m. 155. Vide Lib. xi. Chap v. L. 1. D. de Aleator. 


Matth. ver. 27. 


© Vide Philon. Judæum, de Decalogo. f Groc. a 


— 


— 
— 


: "Twas when a Huſband or a Wife, upon their Separation, had kept back ſomething that ought to be reſtor'd to the Party 
belong'd to, after the Divorce; but becauſe of the ſtrict Union that was between em, by their Marriage, they ſoften'd the Now! 
of J, which he is guilty of in reality, that does not reſtore whatever he is not the lawful Poſleſſor of, and only barely call, 
the detaining anather's Goods, Vid. Digett. Lib. xxv. Tit. ii. De Actione rerimm amotnrum. And Mr. Nooadt, in his Julius Paulus. 
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hut while private Men aſſume to themſelves 
© the Cognizance of Good and Evil, they affect 
© to be like the Sovereign, which it is impoſſible 
« ſhould be conſiſtent with the Quiet and Peace 
« of any Commonwealth.“ In Anſwer to him, 
it may be readily allow'd, that ſovereign Princes 
have indeed Power, by annexing or taking away 
the Penal Sanct ion, to give or take from the 
Laws of Nature the Force of civil Laws in 
human Courts of Fuftice 4 as, alſo, to make many 
Things, which do not belong to the Law of 
Nature, juſt, by commanding, and unjuſt, by 
forbidding them. But to ſay, that, before civil 
Governments were erected, there. was nothing juft 
or unjuſt, either defin'd by Nature, or obliging 
Mens Conſciences, is as falſe, as to affert, that 
Jruth itſelf hath only a ; arbitrary De- 
pendence upon the Pleafure of Men, and is not 
tounded in the Nature of Things; or that Sove- 
reign Princes may faſhion and diſpoſe the Nature 
of Things as they pleaſe, or that the ſame Truth 
may be different from itſelf. And indeed the 
Thing itſelf ſufficiently confutes Hobbes. For 
is it at all probable, that thofe Mafters of Families, 
who, at firſt, united, and form'd themſelves in- 
to Commonwealths, ſhould, all the Time the 

liv'd ſepararely, behave themſelves only like ſo 
many wild Beaſts; break all Manner of Compacts 
they ever made ; rob one another of Lite and 
Fortune at Pleaſure, upon every Pretence of 
a Right; and that all their Actions were to 


be thought purely indifferent? Upon the ſame 
= Grounds, ſovereign Princes now, who are {till 
= with Reſpect to one another in a State of Nature, 
& ſhould not be thought guilty of Injuſtice, when 
they break their Compacts, and invade one an- 
& other's Rights + And yet it is certain, they arc 
not ſubject to civil Laws. But on the contrary, 
it is not to be concei vd, that civil Governments 
could ever have been cftabliſh'd, or, after their 


| Eftabliſhment, preſerv'd; if there had not been 
ſomething juft or unjuſt antecedent to their Ex- 


E iſtence. For 'tis certain, Compacts muſt have 
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c which they forbid, ng, by forbidding them. 
u 


all the Diſtinction between Fuft and Unjuſft, For 
it is extravagant to imagine, that ſuch Numbers 
of Men, as a Commonwealth conſiſts of, will 
always be kept in Subjection by no other Re- 
ſtraints, but Fear and Power. Nor therefore can 
I believe there was ever any Prince heard of, fo 
far depriv'd of Reaſon, as to have commanded 
what the general Laws of Nature torbad, or tor- 
bid what they commanded ; tor Inſtance, that it 
ſcould be unlawtul to perform "Truſt or Promilc, 
or to give any Man his due; that it ſhould be a 
Crime to live with any Reſpect to Reaſon or Fuſtice, 
that every Man might have full Liberty to do all the 
Miſchief he could, and the like. But now, why 
might not ſuch Laws have been made, if there 
had been nothing t or unjuft, antecedent to 
the Determinations of the civil Laus? Tis cer- 
tain the Command of the civil Power may as 
well make Poiſon itſelf wholeſome and necet- 
fary Food, as make ſuch Things as theſe 70 
and good, And therefore Pohbius was equally in 
the wrong, when he ſeems to derive the Original 
of Juſtice and Injuſtice from cv * Government. 
In another Seuſe, indeed, what Mr. Hobbes 
faith, may be ſafely enough admitted; that is, 
fuppoſing that by Good and Evil we underitand 
no more than the Advantage or Diſadvantage of 
the Commonwealth. For then it will really ap- 
pear to be a ſeditious Dodtriue, that every private 
Perſon is Fudge of Good and Evil, meaning by it, 
what is for the Advantage or Diſadvantage of the 
Commonwealth; that is, that every private Man 
is a competent Judge, whether thoſe are proper 
Means, which the Prince commands ſhall be made 
uſe of in promoting the publick Good; and that, 
in Conſequence, every Man's Obligation to Obe- 
dience _ depend upon that Judgment. For 
it is neceſſary that Subjects (as Otho in Tacitus 
told his Soldiers ſhould be ignorant of ſome Things 
as well as know others. For if every one ſhould 
have the Liberty to diſpute what he was commanded, 
Obedience aud Authority would ſoon /ink together b. 
It was Cato's Saying, that the Tenant ought not te 
think himſelf wiſer than his Landlord; and of 


been made uſe of at the firſt Forming of Com- Plato, that no Man ſhould pretend to be wiſer than 
f monwealths. But how could Men perſuade the Laus. 

o, chemſelves, that ſuch Compacts could be of any VI. Our next Conſideration ſhall be, Whether 
of Force, except they knew before, that it was juſt a Subject may be guilty of din, in cxccuring the 


to obſerve them, and unjuſt to do other wiſe? 
And if it be no Juſtice to ſtand to Compacts an- 
tecedently to the Definition of the Civil Laws, 
there can be no Reaſon why Subjects may not, 
hen they pleaſe, renounce their Obedience, 
Wittolve civi/ Government, and fo utterly aboliſh 


K 757; [Engg is Bacinias] rt Er,, Wc. © 


Commands of his Prince; ſuppoling he pretends, 
that he barcly undertook the Performance of the 
AZioz, and left the Defign, Contrivance, and the 
Neceſſity of Account, entircly upon him who gave 
the Command? For there is a ! ifference be- 
tween the Laus and the Commands of Princes 


a Polyb. Lib. vi. where he is tranſcrib'd with very little Jud ment, by Machiavel, Diſc. in Liv. Lib. i. Ch. ii. Theſe are Pelybins's Words: 
When they began to eſtabliſh Monarchy (which, according to him, is the 


Form of Government which moſt naturally offered itſelf to the Mind) Men firſt conceiv'd the Ideas of Honeſty and Juſtice, and of 
what was contrary to it.“ It does not however appear, that Po/ybius imagined Mankind would not have any Notions of what was juſt 
unjuſt, honeſt or diſhoneſt, without the Eſtabliſhment of Civil Society ; much leſs, that he thought them obliged to follow no 
zules of Honeſty or Juſtice, in the independent State of Nature. He ſpeaks of the Fut, not of the Right. He reatons upon a falſe 
uppoſition, but a Suppoſition which, in ſome Meaſure, excuſes him: This is, That the firſt Men liv'd like Bcaſts, having no other 
ight but that Inſtinct which they held in common with other Animals. This was the Opinion of the greateſt Part of the Heathens, 
N proceeded from the Ignorance they were in, with Regard to the Origin of Mankind; as our Author has ſhewn, Lib. ii. Chap. ii. 
A. 2. However, if Po/ybius's Sentiments be really ſuch as they are repreſented, they refute themſelves; ſince it is eaſy to prove, 
Lat what he ſays about the Manner in which Men, by forming Civil Society, acquir'd the Ideas of Jult and Unjuſt, might, alſo, take 
Wace before, provided they made uſe of their natural Reaſon. Vid. R. Cumberland, de Leg. Nat. Lib. v. Chap. v. b Tam ne- 

Ire quardam milites, quam ſcire oportet, Tacit. Hiſt. Lib. i. Chap. IXXxili. II. Lib. ii. Chap. xxxix. It is one Part of the Character of 
good Soldier, that he had rather put his General's Commands in Execution, than make any Debates upon them. Cato de Repub, 
Pap. v. 4nd ſo far Terentius was in the right. Tacit. Ann. vi. Chap vüi. We are not to examine whom you prefer, or upon what 

count Heaven hath given you the ſupream Diſpoſal of Things, and it is our Glory to obey. c Plat. Palit. Pag. 555. D. Ed. 
ech. Ariſt. Nhe tor. Lib i. Chap. xv. To endeavour to be wiſer than the Laws, is what the beſt Laws take care to forbid. That is to 


underliood in Reference to the written and perpetual Lacs, eltablith'd by the Conſent of the People ; Whereas, in tlus Place, the 
ter in Quel ion is chiefly, concerning particular Orders given by a Prince, according to the preſent Circumſtances, and Poſlure of 
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750 Of the Power to direct 


The Laws arc general Precepts, which affect 
every Subject; the Commands are only occaſion- 
ally impoſed upon particular Perſons; but have 
the ſame Effect the Laws have in obligiug thoſe 
they are directed to. In this Caſe it is the known 
Opinion, that a Man may ſometimes fin by obey- 
ing the Commands of the civil Sovereign, and 
therefore that the Subject may and ought to exa- 
mine ſuch Commands by his own Conſcience 
rightly informed. For certainly it ought to 
be ſuppoſed, that good Men promiſe Obedience 
upon certain Conditions only; that, fince they 
are ſure to give an Account of their Actions 
at the Divire Tribunal, and fince all the Govern- 
ments of this World arc under an infinitely 
great over-ruling Power; they are always ready 
to obcy the Commands of their Sovereign, except 


when they contradict or interfere with the Law of 
Nature, or the manifeſt Laws of God. For, with- 


out Diſpute, ſhould a Prince give out any Com- 
mand contrary to the Civil Laws, he may be 
obeyed without Sin. But, on the other Hand, 
Mr. Hobbes de Cive Chap. xli. Sect. 2. declares this 
for a ſeditious Doctrine, That Subjects are 
© guilty of Sin, when they obey thoſe Commands 


© of their Sovereign, which they think unjuſt.” And 


it may indeed be allowed to be dangerous not only 
to the Commonwealth, but, alſo, to the Conſcien- 
ces of private Subjects, to believe, that upon any 
Scruple or Doubt, concerning the Equity of 
what is commanded, Obedience may lawfully be 


refuſed. For ſhould this Doctrine be admitted, it 


muſt often neceſſarily happen, that a Man muſt 


- 
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be reduced to a Neceſſity of Sinning; ir 
obeyeth, he muſt act contrary to his Conſi be 
and contrary to his Allegiance, if he doth not 5 
I think it is, on all Hands, allowed, that in by 
where the Conſcience 1s doubtful, the bet Ret 
lution a Man can come to, is, to take that 80 
where there will be leaſt Danger of Sin. But a : 
the Danger of Sin is in a much nearer View > mi 
upon an uncertain Doubt, a Man quits his All : 
ance which he hath expreſly ſworn to keep; {1 0 
the Commands of Superiors are always attendeg 
with the Preſumption of being juſt, and are * 
built upon Reaſons, of which private Perſon 
cannot be allowed to be Judges. And theref ny 
what the ſame Author ſays a little after in the 
fame Book, may deſerve to be conſidered, « Ty, 
© that is my own Sin, which when I commit I 
© think my own; but that which I think is 1, 
© ther Man's Sin, I may ſometimes commit with, 
* out deriving any Guilt upon myfelf. Foy if 
© am commanded to commit that which muſt he 
© the Sin of him that commanded it, fo he be 
© lawful Governor, Ido not fin if I obey him, 
an Ambaſſador is ſuppoſed to ſpeak the Sentiment of 
his Maſter, and whatever bears an ill Senſe in the; 
is not to be imputed to him that ſpeaks, but to li 
that gave him his Inſtructions. Since ſuch Mi niſters an 
under a Neceſſity of conforming to the DireZjons | 
them that ſend them*. I will not deny but a Mag 
may engage barely in the Execution of an Ain 
commanded by his Prince, the Guilt of which 
ſhall be imputed ſolely to him who commanded it 
and not to him who was the Inffrument in the By. 


Ciltion 


a Proof. II.. Goth. Lib. i. p. 175. Ed. Aug. Vird l. Serec. D ver. $68, 859. The Guilt of a Crime forced upon a Ma, 
recoils back upon the Authors of it. Vid, Lib. ili. Tit. ii. L. D. de his qui infam. not. Quigue fuo nomine non juſa gui, Es. 


M. Senec. Lib. iv. Centro. 27. That Woman is not immodeſt that hath 


corrupted in her Chaſlity by a Tyrant, neither 


is he guilty of Sacrilege, that takes the Offerings of the Gods, and brings them to the Tyrant; or that ſets up his Statue among 


the Iinages of the Deities. 


1 An ancient G Poet, in one of his Tragedies, makes Antigone, who had buried her Brother Polynices, contrary to the Pol.ibition 


of Creon King of 7 her, anſwer that Prince, when he demanded of her, how ſhe durſt act contrary to his Laws, “I could ng: 
« think, that the I.ditts of a mortal Man, as you are, could be of ſuch Force, as to oblige me once to violate the fixed uur. 
© ten Laws of Heaven ; for they are not of yeſterday or to-day, but ſubſiſt perpetually, and for ever; and no one knows when 
« they began. I ovght not then, for Fear of any Man, by violating them to expoſe myſelf to the Puniſhment of che Gods. L. 
66 phoctrs Antigone, ver. 458, &C. Ed. H. Steph. 

2 This Diflin&ion does not remove the Difficulty. For in what Manner ſoever the Subject acts, whether in his own Name, a 
in that of his Prince, his Will always conſents, in ſome ſort, to the unjuſt and criminal Action, which he executes by the Order of 


his Sovereign. So that we mult either always impute theſe Sorts of Actions partly to him, or elſe never any of them. And it would - poet 
ſignify nothing to ſay, that in the Caſe our Author is ſpeaking of the Aclion is of the Number of thoſe that are called A ; a has any 
to alledge, in their Defence, the Laws and Privileges of Neceſſity. Vid. Remark, Book i. Chap. v. Sect g. Note 3. and Book il. Clap. il, nion of 


ScR. 12. Note $: The ſureſt Way then is to maintain in General, and without any Reſtriction, that the ſevereſt Menaces in the World ſuch Pro 
ſhould never induce us to act, even by the Order, and in the Name of a Superior, the leaſt Thing that manifeſtly appears to us to te happen, 
un juſt or criminal; and that tho we may be very excuſable before the human Tribunal, for having Arr conquered by ſo ſeverea Tra, fally ac 
we ſhall not be entirely ſo, before the Divinc. There is but one ſingle Caſe, where we may conſcentiouſly obey the Orders of a & tions in 
Prince, which plainly appear to be unjuſt; and that is, when the Perſon concerned in the unlawtul Actien which the Prince Cod ace 
commands to be done, diſpenſes with our expoſing ourſelves in his Favour, to the grievous Conſequences of a Refufal : provided nd oog 
the Buſineſs in Hand is a Thing, as to which it is in his Power to conſent to the Miſchief that the Sovereign commands to be dowe s to 
him, or the Violation of any Right, which it is lawful for him to renounce. For if any one ſhould give me leave, for Example, $ Means f 
to kill him, I could not however innocently make myſelf the Miniſter of my Prince's Anger ; becauſe no Man is Malter of his on Orders, 
Life. This is very near what M. Titivs ſays Obſerv. Dexxx1. I add, that we mult take care not to confound, with the Caſe in WA 'S 
Queſlion, ſuch others where the thing itſelf is innocent, tho' on the Part of a Superior, who commands it, it may be bad. 1 I Chap. ij 
ou 


Reader will find, in my Notes upon Grotins, Lib. ii. Chap. xxvi. Se&. 3. Note 22, a remarkable Example of ſome ill 5 Ought ne 
Scruples in tlus Reſpe ; and in Lib. i. Chap. iv. Sect. 5. Note 10. an 14 of a ſeditious Reſiſtancę founded on this Pretence. nn * reſiſt 


To theſe we may join the Story of the Biſhop Ab4aa, mentioned in my Preface to this Work, Sect. g. near the End. Compare 1 D 
M. Bohmer's Jus Public. Univerſ. Part. Spec. Lib. iii. Chap. ii. Se. 10, 11. Yet, nevertheleſs, our Author pretends (in his Apolog, Wl 1 fa 
Sect. 20.) that if we do not admit of the Opinion which he here maintains, we ſhall neceſſarily be forced to acknowledge, that al bel more 


Soldiers, Executioners, and other inferior Officers of Juſtice, ought to underſtand Politicks and the Cizil Law ; and that they ] ic Man 
excuſe themſelves from Obedience, upon Pretence that they are not ſufficiently convinced of the Juſtice of what they are comman ' = 3 a 
which would reduce the Authority of a Prince to nothing, and render him incapable of exerciſing the Functions of Government. E ky h 
this only proves, that Subjects may not, or ought not, always, to examine the Orders of the Sovereign, to know if they are jul, x Wn Op at 
not. If that were to be done, I muſt own, there would be ſcarce one Soldier in the World, that could innocently ſerve. Hos Wricn 10n t 
few are there that know the Juſtice of the Cauſe for which they fight? And ſuppoſe they did know, how few are capable of jade Wa Lats 2 3 
of them ? Ius generally ſpeaking, the greateſt Part of thoſe whom the Sovereign liſts in his Dominions, may not excuſe themſehis 13 


on Account of their Doubts of the Juſtice of the War, whither they are ordered to march; becauſe that demands an Exanmnaut 
much above their Capacity ; whereas they have no need of any great Knowledge or Penetration, to be clearly convince of de 
Obligation they lie under, of obeying their Prince. But if a Commander that is ſkilled in Politicks, and thoroughly acquane 
with the Affairs and Intereſt of the State, plainly perceives that his Prince is engaged in an unjuſt, or an unneceſſary War 3 OugN 
he not to ſacrifice every Thing, nay even his own Life, rather than ſerve in fuck a War as that? There is not always an Occaln 


of any great Penetration, or Entry into the Cabinet-Council, to diſcover the Injuſtice of the Wars that ambitious Prince? — 


Ciap, I. the Acliout of the Subjeft. IT 


;ution of it. But then it will be neceſſary for him bound to do ſuch a Thing, but whether we cati 
to take with him theſe Cautions : Firſt, That do ſuch a Thing without any Guilt of our own, 
he be commanded barely to execute the Action, when we fee we muſt otherwite loſe our Lives 
that is, only to apply the Strength of his Body to no Purpoſe ? Neither is any thing I have 
to the Performance of the Action, and nct- here ſaid, in the leaſt weaken'd by what Pliny 
ther give Occaſion to it, or furniſh Pretext, or faith, Ep. ix. Lib. iii. Where he tells his 
make uſe of any Excuſe for it; but undertake it © Friend of u very ill Cauſe he had been engaged 
43 an Action that belonged wholly to another Per- © againft, that he had proved before the Se- 
ſon, and which he will not take upon himſelf. © nate, that it was criminal even to have aſſiſted 
Secondly, That he ſhould ſhew his Unwillingneſs © in it. (Ainiſterium etiam crimen efſe)'. For 
to be employed in ſuch a Service, and deſire the Perſons he pleaded againſt, had not been bare- 
earneitly to be excuſed from it . And Laſtly, ly the Iuſtruments of another Man's Crimes, but 
That upon declining the Action, he be threatened had charged innocent Perſons with falſe Crimes, 
with preſent Danger of Life, or ſome other great that the Procouſul might take Occaſion to ſcize on 
Evil, which he is not obliged, either in Juſtice or their Fortunes and Eſtates ; and their informing 
Charity, to ſuffer for another Man, and which againft, and wrongfully accuting them, was en- 
the Perſon that commands him hath Power to in- tirely their own Act; the Impeachments they made, 
fit; and eſpecially if he ſees that tho“ he re- were all in their own Names, and not in the Pro- 
fuſeth his Aſliſtance in the Action, it will be cxe- conſul's, nor were they pretended to have been 
cuted by other Hands. It is undoubtedly true in- made at his Command, neither were they forced to 
deed, that no Commands of Men, contrary to the be Delators, by any immediate Fear of Death, if 
Law of God, can have any binding Force, that is, they had retuſed to be ſo. They pleaded indeed, 
lay an intrinſick Neceſſity of Obedience on the that they were provincial Subjcets, and therefore 
Conſcience, and that therefore it can be no Crime were obliged by Fear to be abſolutely at the Com- 
to refuſe to obey them, Bur there is a wide Diffe- mand of the Proconſul. But hat looked moſt 
rence between being bound in Conſcience to do probable was, that the Expectati nm of the Gain 
a thing, and being able to do a thing without Sin they hoped romake, was their greateſt Encourage- 
to avoid ſome very great Evil. For there arc ſe ment; tho' perhaps it might be true too, that the 
veral Things which we are under no Manner of in- Proconſul had given them Reaſon to be afraid, if 
trick Obligation to do; which yet upon preſ- they refuſed to obey him; yet it is not likely he 
ſing Neceſſity we may lawfully undertake. And, ſhould threaten them with Death, and there was 
in this Caſe, the Queſtion is not, Whether we are no other poſſible Method leſt for them to eſcape 
| It *s 


* We: have @ particular Inflance of this Nature in Olearius's Travels into Perſ. Lib. v. Chap. xxxii. 


— 


take. The Manifeſto's they publiſh themſelves, compared a little attentively with thoſe of their Enemies, are often ſufſicient to ſhew 
| to any one that has but a moderate Share of good Senſe and Honeſty, the Weakneſs of their Reaſons and the Injuſtice of their 
| Cauſe. In ſuch a Caſe, we are not onlyexempted from Obedience, but we ought, alſo, to forbear, and refuſe doing it upon any Terms 
whatſoever. The ſame Thing muſt be ſaid of a Parliament whom a Prince commands to regiſter an Edict which is manifeſtly un- 
juſt; of a Miniſter of State whom @ Prince will oblige to difpatch or put in Execution an Order full of Iniquity or Fyranny; of an 
Ambaſſador to whom his Maſter gives Inſtructions, attended with an apparent Injuſtice;; of an Officer whom his King commands to 
kill a Man, whoſe Innocence is as clear as the Day, Sc. And they are not only Perſons of a diftinguiſhed Rank, or of Parts 
and Underſtanding above the common Level, of Mankind, that may and ought to excuſe themſelves from obeying for the above- 
mentioned Reaſon ; but ſometimes, tho' very rarely, the moſt ſimple and ignorant find themſelves, alſo, under an indiſpenſable Obli- 
gation to deny their Sovereign their Aſſiſtance, at the Hazard even of their own Lives. Such was the Caſe of the Soldiers that 
E were ſent by King 4haziah to apprehend Elijah, and who were puniſhed by the Fire which came down from Heaven upon them, 
at the Prayer of that Prophet, and conſumed them all. ii Mig, Chap. i. ver. 9. A Tip ſtaff, or a Serjeant at Arms, indecd is not, 
generally ſpeaking, bound to enquire, whether the Magiftrate that orders him to take the Body of ſuch an one into Cuſtody, 
; * any juſt Reaſon or no, for commanding him to execute that Order; that is not his Buſineſs, and he ought to have a favourable Opi- 
nion of thoſe who adminiſter Juſtice, as long as there are no evident Proofs of the contrary. But ſuppoſing they had in Reality 
& ſuch Proofs, I maintain they ought not in that Caſe to obey. And this Suppofition contains nothing that is impoſlible. It may 
happen, for Example (and every one will eaſily conceive it) that an Officer of Juſtice may fully know the Innocence of a Perſon 
& falſly accuſed, of either Murther, or Robbery, who is infallibly ruined, if ever he ſhould once be taken. In the late Perſecu- 
& tions in France, could not they plainly ſee (who were ſent againſt thoſe poor Creatures whoſe only viſible Crime was ſerving 
Cod according to the Dictates of their Conſcience) the tyrannical Injuſtice, and barbarous Cruelty of the Orders they received, 
ud ovght they not to have ſeen it? If, in thoſe Caſes, they can reconcile their Intereſt with their Conſcience, by pretend- 
ing to ſearch after thoſe unfortunate Creatures, whom they will not find, and, at the ſame Time, contriving under Hand the 
Means for them to make their Eſcape; Well and Good. But I cannot perſuade myſelf, that Men can punctually execute ſuch 
Orders, without making themſelves Accomplices of the Iniquity of him that gives them. The ſame muft be ſaid of Execu- 
W tioners. Upon which conſult Grotius Lib. ii. Chap. xxvi. Sect. 4. Num. 9. as, alſo, Mr. Sidney's Diſcourſe upon Government; 
Chap. iii, Sect. 20. and the Apology of Socrates by Xenophon. In which there are ſeveral fine Pailages which ſhew that we 
© 0ught never to obey our Superiors to the Prejudice of our Duty. So far from it, and unleſs we are in an entire 2 


1 
1 
x 


v reſiſt them, we ought to exert ourſelves - to the utmoſt of our Power, and endeavour to hinder thoſe that would oppreſs the 
| Innocent, from doing them any Miſchef. Saus Guards refuſed: to put to the Sword a great Number of Prieſts, whom that 
W Prince facrificed to his Anger againſt David, 1 Sam. xxii. 19, Sc. but as Mr. Le Clerc , obſerved, they would have been 
ii more commendable, if they had interceded with the King in Behalf of thoſe innocent Perſons, by repreſenting to him in the 
bet Manner they could, that he had commanded a Thing that was forbidden by the Laws, both divine and human ; and 
i after all their Prayers and Repreſentations had proved ineffectual, they had ſeized upon the King as a mad Man, and 
Wfecured him till the Prieſts had made their Eſcape. Since the firſt Edition of this Note, one Mr. Adam Rechenberg, a Pro- 
. feſlor at Leipfick, has publiſhed a Diſſertation, entituled, de Miniſterio, quod Crimen eft, Diſquiſitio politica. In which the ſame 
Opinion that is here advanced, is maintained, and confirmed by ſeveral Examples and Authorities. There is, alſo, a Diſſerta- 
5 uon de injuſto Pontii Pilati Judicio, written by, Mr. Thomaſrus, againſt a Civilian named Sze/lerus, who was willing to juſtify Pi- 
, in a Treatiſe called Pilatus difenſus, upon this Principle, among the Reſt, that the Governor of Fudea, in condemning 
rs Cunrisr to Death, had only ated as a bare Executor of the Sentence of the Jews. This Diflertation of Srellerus 
as printed in 1674, but it was ſoon ſuppreſſed by publick Authority. Mr. 7 homa/ius refuted it, the following Year, by another 
Ee illertation, which is the firſt in a Collection publiſhed at Leipfick, and in which Sze/lerus's Piece is re-printed. As for the Reſt, 
2 obſerve that the modern Writers, who have treated this Queſtion, have quite abandoned our Author's Notions ; tho, in other 
Ws 0ints, they agree with his Principles. It is ſurprizing to me that Mr. Hertixe did not ſee his own Error. 
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„ Of the Power to direct 


it . And in this Caſc, the Deſires or Iatreaties of 
Superiors muſt not be 7 to have the ſame 

Force in them, as Neceſſity or their Commands b, 
though in others it may ſometimes be true, that 
the Intreaties of Tyrants are mixt with a ſort of Neceſ- 
49. Neither is the Example of Doeg, 1 Sam. xxii. 
18, any Objection againſt what has been ſaid. For 
it was expreſly added, that a Man ought to deſite 
carneſtly to be excuſed, as Paul's Guards very ho- 
nourably did. (And thus the Midwives were com- 
mended for defeating the barbarous Command of 
Pharaoh, tho' it were with an Untruth, Exod. i.) 
But Doeg, on the contrary, ſhew'd himſelf ready 
and willing to put the King's Command in Execu- 
tion upon the Pricſts, tho we do not find that ay 
Threats were addcd to it, when he had himſelf 
before falſly accuſed them, inſinuating that they 
had — into a ſecret Conſpiracy with David, 
againſt the King: For it is evident from Pſal. lit. 
that he had brought ſome falſe Accuſations againſt 
them. But notwithſtanding, it muſt be contcſs'd, 
that there are ſome Actions, the bare Execution 
of which a Man would rather dic, than * under- 
take: Such as to murther Parents, or Children; 
to commit Inceſt with a Mother, or a Daughter, 
or to lie with a Beaſt. A ſmall Stock of Courage 
would make a Man prefer Death to the Guilt of 
being an Inſtrument in ſuch Actions. And I can- 
not but think it was a noble Spirit of Conſtancy 
and Bravery in thoſe Romans, Who when ſin- 
gled out by Hannibal, to fight with one an- 
© other, Brothers with Brothers, Fathers. with 
their Children, and Kinſmen with their near 
Relations, choſe rather to die under Torture, 
© than be Rain'd with Blood which Nature had 
ſo nearly © ally'd.' Neither can I think it at 
all lawful, that, to ſave my own Life, I may aſſiſt 
to take away another Man's; for that would be 
to make another's Life the Price of my own : 
And there are many Things which we cannot do 
for Price, which, upon other Confiderations, we 
may 4. | 

VIL. But in general, that a Man may not at 
the Command of a Superior undertake an Action, 


A 


a Vid. Tacit. Ann. Lib. xiii. Chap. xliii. Where Silius pleads that he had done Nothing out of any Deſign of his own, but f 
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as his own, which is repugnant to the H. 

of a good Conſcience 8 no Mas hen 5 
any Senſe of Religion can deny. The 7 ra 
therefore Foſephus Ipeaks of © (to conſider { r 
Examples under this Head) refus'd to 8 
the innocent Zacharias, tho' they were ſens 
what Danger threaten'd them from the gps 
the TZealots. And on the other Hand FM 
Fudges mention'd 1 Kings, Chap. xxi hs, 
certainly guilty of a very great Sin; erat 
they paſsꝰd Sentence not by Order from the Kin 
but as the pure Reſult of judiciary Proceſs 0 5 
the Evidence of the Crime; nor can the i 
be excuſed from an equal Share of Guilt, TP 
were the Detectors Perſons leſs guilty, whoſ 
Buſineſs it was to charge falſe Accuſations u 
the Great and Rich, that ill Princes might have 
Pretence to ruin them in Circumſtances leſz 4 
minal. Marcellus Eprius was once a Perſon y 
well known by that CharaCter, but more w 
cularly infamous, for the Impeachment ot Thraſz; . 
Tho' Tacitus tells us, he pleaded in his Exc 
for that, that his Accuſation charged no mot 
— Thraſeas, than what the Judgment of th. 
whole Senate confirm'd; which was only to ſpreyy 
the Crime wider, not clear himſelf, Tis ty 
indced, as the Hiſtorian ſays, That Nero e,. 
vour d only to diſguiſe his own natural Cruelty, u. 
der the Formality of ſet Accuſations f. But (ill! i 
was the Avarice and Ambition of ſuch auxili 
Villains, which provoked and encouraged hin, 
Others engaged in the ſame Practices excuſe 
themſelves by ſaying, that in thoſe Times t 
were under a Neceſſity to do what they did, u 
ſecure their own Honour and themſelves > A kind 
of Defence which means no more than that they 
choſe rather to expoſe others to Danger, than hy 
zard themſelves. Neither did Curtius Montanuss, 
as the ſame Hiſtorian ſays, allow it to be « til 
rable Excuſe, becauſe he thought the Peron 
that uſed it not to be criminal in the Occaſion 
of it; but in a Rhetorical Way he choſe to pi 
by ſome Things, that he might preſs others wit 
more Vehemence. And the Senate acted with 


give Sentence of Death againſt Zacharias the Son of Baruc, one of the moſt conſiderable Jetos at that Time, whom the Zaain 


all was entirely out of Obedience to his Prince. Afterwards he pretended the Commands of M-/alina, and waved is Defeac. 
For why was there no Body elſe made Choice of that would ſell his Voice to oblige that cruel and impudent Woman? But ity 
neceſſary that the Inſtruments of Oppreſſion and Tyranny ſhould be puniſhed : For, when they have received the Reward d 
their Wickedneſs, they ſhift the Crime over upon ſome Body elſe : and rag pat Jul. Græcinus very well deſerved Commendatin 
who was commanded to accuſe M. Silanus, and was killed for Refuſing. Tacit. Agricola; and Seneca gives him a very great Encanian 
De Benef. Lib. ii, xxi. b Plato Epiſt. vii. 

c Vide Diod. Siculum, Lib. xxv. in excerpt. Peireſcianis. Vid. Laonic. Chalconayl. Lib. i. where Amurath , Emperor of the ſw 
commanded that the Parents of all thoſe who had been in the Inſurrection with Sauxes, ſhould kill their Sons with their own Has 
There were two Fathers that would not obey ſo cruel a Command, and were therefore cut to Pieces at the ſame Time wich their d 
For Amurath uſed to ſay, That the Sons would not have join'd with Sauzes, without the Advice of the Parents. 

d Abr. Rogerius, in his Account of the Bramins, ſaith, That the Bramins believe that the Wife may do any Thing, tho never 
bad, which the Huſband commands her, without Sin; for the Sin, they ſay, cannot be imputed to her, but is to be charg'd up 
the Huſband, whom ſhe is _ to obey. e Jaſephus de Bello Judaic. Lib. iv. Chap. xix. The Author here takes an Occalu 
of praiſing the Intrepidity of the Seventy Judges mention'd by Jeſipbus, who choſe rather to expoſe their own Lives, than acuh 


would fain have deſtroy d upon any Terms. But this Example does not well ſuit with this Place; for thoſe Zealots were nothing be 

a Set of factious and wicked Perſons, that had no Authority over the Seventy Judges, whom they had choſen out from among & 

People. to — ** deſtroy Zacharias with ſome Colour of Juſtice, ſuppoſing that they would have ſeconded their furious Intentios 
f Tacit, Hiſt. iv. Chap. viii. 8 Tacit. Hiſt. iv. Chap. xlii. 


etl 


EL 


7 But ſuppoſing this, all that our Author ſays, of the Repreſentation of a Prince, in whoſe Name we act, is nothing to the Po 

e; ſince it may be extended to Caſes where a Prince commands abſolutely, without uſing any Menaces. The Officer ma 
plead, with Reaſon, That he never would have thought of killing him whoſe Innocence he knew; that he did all that he cold 
excus'd, and complied with the laſt Reluctance: But that his Maſter was reſolved to be obey'd at any Rate, and therefore he alone W 
accountable for the Action, &c. If our Author anſwers, that the Prince has no Right to command in this Caſe, I reply, That, #9 
according to his own Principles, he has no more Authority in one Caſe than another, and therefore, ſo far, Things are equal. 1 
if the Fear of Death, or any other immediate Evil, makes a Difference here, it is neceſlary, that it muſt have this Power in 
Thus it will follow: That when another Perſon, who has no Authority over me, ſhall force me by the like Menaces, which he 1 
his Power to inflict; I may excuſe myſelf in the ſame Manner. For all the Conditions, which our Author requires, equally 
place here, ſince where the Orders of a Prince have no Right to oblige us, his Quality of Sovereign can add no Weight to them 
might add other Remarks, to ſhew, that the Notions of our Author, on this Subject, are very inconnected. « ore 


CHA P. | I. | 
© oreat Tuſtice, when, after Nero's Death, thr 
c — his Inftruments the Informers ould 
« be puniſh'd as a Race of Miſcreants, who liv'd 
« ypon the Ruin of private Men-.“ The Em- 
r Titus, with the ſame Juſtice, commanded all 
{ach Perſons to be publickly whipt and beat in the 
Forum, then dragg'd through the Amphitheatre; 
made Slaves, and fold ; and ſome of them to be 
tranſported to uninhabited Iſlands; and after 
him Trajan ſent away Numbers of them in a few 
ſhatterd Veſſels, that they might be left to the 
Mercy of the Sea, and be ſhipwrack'd where- 
ever the Waves threw them bd. Neither. could 
the ſecret Command of Tiberius excuſe Piſo from 
the Guilt of Germanicus's Death, if he was really 
the Cauſe of it: And if he had confeſs'd ſuch a 
Command in the Senate, tho” that muſt have been 
enough to have put even Tiberius to the Bluſh; 
and depriv'd him of all his Shifts, ro excuſe 
himſelf from commanding ſo barbarous an Acti- 
on; yet the Senate had ftill Power very juſtly 
to condemn him as the Criminal, becauſe he did 
not pretend any publick Authority for it, but 
voluntarily undertook an Action which Tiberius 
had not the leaſt Pretence of Juſtice to command, 
only that he might engage the Emperor to him, 
by ſuch an Act of Villany e. Neither do I think 
that Joab was abſolutely free from the Guilc of 
Uriah's Murther, 2 Sam. xi. 14, 15, 16, tho' 
Chap. xii. 9. David only is mention'd as the Prin- 
cipal in it. And it was very brave in Papinian to 
refuſe to defend the Murther of Geta, with that 
noble Saying, That it was eaſter to commit Parri- 
cide, than to excuſe it. Others tell the Story, 
that he refuſed to ſpeak an Oration for the Em- 
peror, in which he would have had him inveigh 
againſt his Brother; and that he excuſed him- 
flf by ſaying, that to accuſe @ murther'd innocent 
Perſon, would be a ſecond Parricide, But Spartia- 
uns, in his Lite of Caracalla *, denies this Ac- 
count, becauſe, he ſays, Papinian could not, as 
being Prefect, make any ſuch Oration (tho! it 
doth not appear why it might not have been ex- 
traordinarily commanded by him) and only adds, 
that it was certain he was put to Death, for be- 
ing a Favourer of Gets. However this be, that 
Man is certainly in the right, who refuſes to pro- 
ſtitute Wit and Parts to defend Wickedneſs, 
tho the Defence be publiſh'd afterwards in an- 
$ other's Name. For the Invention of ſpecious 
Arguments, ſet off with the Art and Dexterity 
of an cloquent Speaker, can never be ſuppoſed 
to be barely the Execution of another Man's 
Action, In this particular Caſe, the Thing 
would have appear'd otherwiſe indeed, if Cara- 
alla had only commanded ſome Perſon to have 
$ recited ſuch an Oration in the Senate, as a Piece 
of his own, or ſome other Man's Compoſure, 
under a capital Penalty, if he refus'd it 4. But 


Tacit. Hiſt. Lib. iv. Chap. xxx. 
© Tacit. Annal. Lib. iii. Chap. xvi. 


uc therefore, tho” he was acquitted by Cæſar, yet he ſufficient] 
n his own Writings. 


: 
2 
$ 
* 
F 
p Lib. xvi. 


the Adtions of the Subject. 753 


ſtill it muſt be remember'd, that, where the Ac- 
tions of Princes do not plainly appear to be un- 
juſt, Subjects ought to be very cautious, and eſ- 
peclally publick Miniſters, how they Bur them 
an ill Character; becauſe it is their Duty, al- 
ways to preſume for the Juſtice of their Maſter *. 
III. Upon the ſame Grounds we may de- 
termine; whether a Subject may lawfully bear 
Arms in an unjuſt War, at the Command of his 
Prince. Grotias, Lib. ii. Chap. xxvi. Sect. 3, 4, 
is of Opinion, that when it manifeſtly appears 
that the War is unjuſt, it is not lawtul tor a Sub- 
ject to maintain ſo bad a Cauſe: And that when 
the Caſe is doubrful, he ought to take the ſafeſt 
Side, which is, to ſit ſtill, and not <ligage him- 
ſelf at all in the War. But I think, a Man 
ought to be very cautious, how he reſolves in 
ſuch a Manner, about Things of ſuch Conſe- 
quence as theſe. When, according to this Opi- 
nion, the Power of the civil Sovereign, and the 
Obedience of the Subject, in a Caſe of fo great 
Importance, are made to depend upon n= 
particular Man's Judgment; and when, cſpect- 
ally, it would be caty for a Man to pretend 
Scruple of Conſcience, only to diſguiſe his Fears 
and Cowardice :. *Tis true, where a Man is 
admitted to the Counſcls and Debates, and hath 
a Right to give his Voice in them, if he is not 
obliged by the Determination of the- Majority, 
without his own Conſent, he cannot, with Juſtice, 
ſo much as undertake any thing manifeſtly un- 
juſt, Which will hold true too; if it be left to 
is Choice, whether he will take Arms, or not: 
But if he ſhould be commanded fimply to obey, 
in this Caſe it muſt be conſider'd, that all Na- 
tions, acted by any Senſe of Juſtice or Honour, 
before they engage in a War, always ſuppoſe, 
that the Cauſe of it is juſt z and where they do 
not, it is to no Purpoſe to talk of Conſcience. 
But the Point in diſpute turns chiefly upon this, 
Whether, in Regard of certain particular Cir- 
cumſtances, it be convenient for the Government 
to begin a War, notwithſtanding the Truth of 
ſuch a Pretence ? In this Caſe, the Perſon parti- 
cularly intruſted with the Government of the 
Commonwealth, and entirely acquainted with 
its Strength, muſt be preſumed to ſee better 
what will be for the Advantage of the Publick, 
than any private Man can. And if a Man, ad- 
mitting the Juſtice of the Cauſe, ſhould yet 
doubt whether it might not be better to neglect, 
or forgive, the Injury done the Commonwealth, 
than revenge it with a War; it muſt be told him, 
that this is, by no means; a ſufficient Reaſon, for 
a Subject to refuſe to obey his Sovereign, and 
provoke him to uſe Severity upon him; that he 
ſuppoſeth his Sovereign hath not obſerved a cer- 
tain Virtue, which hath only the Force of an 
imperfect Obligation. And therefore the ſafeſt 


d Suetoni us, Titus Chap. viii. Plin. Pan. 34, 3 


5 4 There are ſeveral Paſſages in Plato's Defence of Socrates, which might be applied this 
=: And to this we may refer the Account. Dio Caſſius gives of Salluſt, Lib. xliii. who he ſays was made Prefect of Numidia by Czar, 
on Pretence of his taking the Adminiſtration of that Province, but in reality only, that 

A | ut, after his Return, he was accus'd of Extortion and Corruption, and of ſeveral 

— d upon to be more particularly infamous, becauſe having wrote an Hiſtory, where he requently and very ſeverely reflects upon 
ccc as made their Fortunes by publick Rapine in their Governments, he himſelf had not made his Actions agreeable to his Writings, 


; ff y publiſh'd his Crimes, by the lively Character he had drawn of them, 
© See the So/zci/m in Politicks Aligrius Chancellor of France was guilty of. Gramond. Hilt. of France, 


might ſqueeze all that he could from it. 
preſſions in the Province; and ſo was 


. Chap. viii. 
o ü. Chap. xxvi. Sect, 4. Nox. 12. 19. 


+ See our Author's Diſſertation De Obligatione erga Patriam, Se. 19. And what I have ſaid upon Gretius, 
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754 Of the Power of the Sovereign 


ought, by all means, to be ſure of the Tug: 
the Cauſe the cngage in. And ther ic of 
ſenſible Part of the World will always © the 


Method a Subject can take, is ſimply to obey , 
and leave his — to anſwer for the Juſtice 
of the War before GO D. But yet it muſt be 
obſery'd, that what hath been ſaid affects only 
Subjects, who take Arms at the Command of 
their Sovereigu. For they that voluntarily put 
themſelves into the Service of a foreign Prince, 


a Hector in Homer ſaith very well, 1ad. xii. ver. 243. 


Els ole derr@., aprid i e, ene. 


In Tacitus Hiſt. Lib. iii. 25. it is called a publick Crime, when a Son had killed his Father in the Fight. Ne Lib. 
Lib. ii. 1 D. de noxal. act. Lib. ix. Tit. ii. Leg. 37. D. ad L. Aguiliam. 


Hr dato condudia cohors, & bellica Miles, 


Dona 4 2 pretiog; ſuum mutare favorem 
Suetus, & accepto pariter cum munere hello, 


Hunc habuiſſe, dator pretii quem jufſerit, hoſlem. 


demn thoſe =” let 7 Lives out to hir 
without any Manner of Conſideratio 05 
they fight for . of the cage 


Boox VIII 


juſtly con- 


b Gunther, Ligurinum, Lib. vii. I Clay ir. 
Lur'd to the Field by Pay, and Hopes of Spoil, 


In ſervile Arms the Mercenaries toil ; 
Inconſtant, Falſe, and Faithleſs to their Truft ; 
The Cauſe that is moſt Gainful ſeems moſt Juſt : 
He that firſt hires, commands them to the Wars, 
And thoſe he calls his Enemies are theirs. 


— 


See What has been ſaid — Soldiers, in Sect. 6. Yet Mr. Buddeus, however, pretends, Piſſort. 4 Offcy |., 
es Selecta Jur. Nat.) that, in a doubtful Caſe, the Subjects are not bound to obey their Prices 


v hen he commands em to ſerve in the Wars; yet after all, he does not deſtroy the Reaſons which our Author makes ute of to cd 


rantium circa conſcribendum militem Parmi 


the contrary Opinion. 


_— 


— 
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CHAP. II. 


Of the Power of the Sovereign over the Lives of the Subject, in Defence of 
| the Commonwealth. 


1. The Sovereign may hazard the Lives of bis Sub- 
jets in War. 

11. Whether lawyul to refuſe bearing Arms upon a 
Compadt with an Enemy. | 


I. H O' the End Men propoſed to them- 

ſelves, by entering into civil Societies, 
was to provide, not only for the Security of their 
Eſtates, but more eſpecially of their Lives; yet 
it was found neceſſary to the Preſervation of ci- 
vil Government, that the Sovereign fhould have 
ſome Power over the Lives of his Subjects; and 
that for theſe two Ends: Fi, To guard the 
Commonwealth from Evils and Dangers; and 
Secondly, Lo ſuppreſs Diſobedience to the Laws. 
By the Firft, The Sovereign hath Power to ha- 
zard the Lives of his Subjects in Defence of the 
Commonwealth, and to aſſert the Rights that 
belong to it; ſince in War Men always propoſe 
to take away one another's Lives. And ſince the 
Art of War itſelf is not to be learn'd without 
Experience, it was Plato's Opinion , that the 
Lives of the Subjects might be expoſed to ſome 
Danger for the Attainment only of the military 
Accompliſhments (tho', I confeſs, I am not of 
his Mind) and accordingly he propoſes, that the 
Weapons uſed in all military Exerciſes ſhould 
differ little from the real and dangerous ones, 
ſuch as might ſtrike ſome Apprehenſions of Fear 
into the Perſons that uſed them; and he atter- 
wards adds a Law, That if auy Man happen d 10 
be kill d in thiſe Exerciſes, that the Perſon who 
kil'd bim ſhould be acquitted by the Law, and be 


« De Leg. Lib. viii. Pag. go7. A. B. Ed. Nech. b Vide Bern. Varen. Deſcr. Japon. Chap. xix. © Orat. adv. A 
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111. No Man to make himſelf unjit to bear Arns, fo 
Iv. The Obligation of a Soldier, what ? I, 
v. Whether the Commonwealth may give up an in T 
cent Subject ꝰ 7 

| ni 

me 

look d upon as innocent. For, faith he, the Lyils Th 

tor ought to conſider, that, the perhaps he may li all, 
ſome few of his Subje4s by this Method, yet that tl ind 

reſt will ſuffer nothing by it; but that If there can per 

no Apprehenſions of Danger in theſe Exerciſes, thn tha! 

would be no Way to diſtinguiſh between the Bri then 

and the Coward; and the Want of ſuch a Dir Fal 

ion would certainly be of worſe Conſequence i Con 

Commenwealth, than the other Evil. And un Wl larg 

Military Exerciſes we are told are now in ul Wa othe 

Japan d. Demoſthenes mentions an tha wy +7 

Law ©, by which, if a Man kill'd another ai | — 
dentally in any Exerciſe, he tas not to be buniſ — 
The Reaſon of which was, ſaith he, beca: e which 

© Law doth not conſider the Event, but the - dec 

© tention of the Perſon, which was only too Notice 
© come his Adverſary, not to kill him: he Lib. i 

© if his Adverſary was tap weak to bear is EY 
Fatigue a Victor muſt expect, the Lay thits 0 

© him the Cauſe of the Misfortune which bel 1 G. 

him.“ And indeed there is very good Real commer 

that even the Exerciſe in military Duties ſhow — Fo 

be under a ſevere Diſcipline, fince in Wat = 

Fate of Things may frequently turn upon 2 drain 

ſmall Neglect. And therefore, tho? civi/ C id 

are ſometimes eaſily induced to make Allow way 

for thoſe Paſſions, that have generally 4 d, uthor 2 
Influence upon us, yet a Court-Martial hardly" — 

gree o 

nemy u 


Cap. II. 
ord them any Favour: And hence military 
hrs makes ic capital to deſert the Poſt a 
Man is commanded to, tho' perhaps to avoid 
reſent Death *. (Though ſome have thought 
— Shame of ſome ignominious Puniſhments 
might be a better Expedient to prevent Cowat- 
dice.) And therefore to refuſe to lift into the 
Military Service, hath, in ſome Nations, been ſe- 
verely puniſhed d. There was a Law at Sparta, 
which made it Death for ay Man to refuſe to hazard 
himſelf for his Country; ſo that, as the Orator 
ſpeaks upon it, The Occaſion of their Fear 
« was made their Puniſhment ; and there being 
© two ſuch Extremities in View, there would be 
© hardly any Man who would not ſooner venture 
«© the Loſs of Life among Enemies, than ſuffer 
© it to be taken away by the Laws in his own 
© Country ©. *Tis true, there are few Nations 
in which there are not Numbers of Subjects by 
their Years and Strength of Body fit to bear 
Arms, who have nevertheleſs Immunities from 
that Service granted them, either out of Reſpect 
to their Way of Life, or upon ſome particular 
Indulgence of the State; but it muſt be under- 
ſtood, that all ſuch Privileges are to continue 
no longer in Force, than while there are other 
Subjects enough, or elſe Allies, or hired Forces 
in readineſs to defend the Commonwealth : In 
Caſes of the laſt Extremity, they muſt be ſuper- 
ſeded; and they who enjoy them mult arm, as 
well as others, in the common Defence. For 
certainly it is more reaſonable that ſuch Privileges 
ſhould be laid aſide for a Time, than that, by 
an unreaſonable Superſtition tor them, the whole 
Commonwealth ſhould be ruin'd. And there- 
fore at Rome, all Exceptions from niilitary Ser- 
vice, allowed to the Old, and the Prieſts, always 
ceaſed upon Expectation of a Gallick Invaſion 4. 
That too ſhould be obſerv'd, as a wiſe and good 
Inſtitution made by Solon or Piſiſtratus (which is 
mention'd by Plutarch in the Life of Solon ©) 
That ſuch as were diſabled in the Wars, ſbould be 
allow'd Penſions out of the publick Treaſure. And 
indeed, if the State of the Commonwealth will 
permit, there is all the Reaſon in the World 
that they ſhould have ſome Conſideration made 
them, who are upon hard Duty, while others ſit at 
Eaſe, and are not only forced to neglect the 
Concerns of their Families, but to undertake a 
larger Share of Service for the Publick, than 
other Subjects . 


over the Lives of the Subject, &c. 755 


IT. And here it may be inquired, whether, if 
a Man detain'd Priſoner by an Enemy, to obtain 
his Freedom, promiſeth, that he will never, for the 
future, bear Arms againſt him, his own Country 
can afterwards oblige him, contrary to his Pro- 
miſe, to draw his Sword againſt the "Pe Enemy ? 
Some, I know, ſuppoſe, that ſuch a Compact in it- 
ſelf is void, becauſe it is contrary to the Duty 
every Subject owes the Commonwealth : But I 
ſhould not think it ſo ſufficient an Anſwer, to 
ſay that every Thing contrary to Duty is there- 
tore immediately void and null; as to deny that 
it is contrary to the Duty a Subject owes the 
Commonwealth, to procure himſelf Liberty, by 
5 that which is already in the Enemy's 
ower. For, except the Enciny give the Cap- 
tive his Liberty, he can never bear Arms againſt 
him. And therefore the Commonwealth loſeth 
nothing by ſuch a Compact; for, unleſs the Cap- 
tive recover his Freedom, he muſt be confider'd 
as loſt already. And therefore when the Com- 
monwealth receives him again from his Captivity, 
it is ſuppoſed to receive him upon ſack Terms, 
as leave him Power to keep his Promiſe with his 
Enemy, cſpecially it he gain'd his Liberty b 
his own Intereſt only, without any publick At- 
ſiſtance from the Commonwealth. But cannot 
the tranicendental Power of the Sovereign diſan- 
nul ſuch an Obligation, when the common Safety 
requires it; as ſuppoſe the Commonwealth be in 
imminent Danger, except he in particular take 
Arms? In this Caſe, I think, that ſince it is 
next to a Contradiction for me to be a Subject, 
and yet to be under an Obligation which muſt 
make me unſerviceable to the Commonwealth in 
the greateſt publick Extremitics ; no leſs abſurd 
is it ſor me to imagine it poſſible, that 1 ſhould 
be obliged; by a fimple e act, not to reſiſt 
the unjuſt Violence of a Perſon, who attempts 
the Ruin of myſelf and all that belongs to me: 
Therefore the Force of ſuch a Compact extends 
to the offenſive only, and not to the detenſrec 
Wars ; eſpecially if the Hazard of the common 
Safety of the whole State be like to endanger 
mine too. For to what Purpoſe did my Enemy 
grant me my Liberty, if he intendcd to tie me up 
ſo that I could have no Power left me to make any 
Oppoſition againſt him, if he ſhould ever after 
deſign any thing againſt my Life and Fortunes 2? 
And therefore ſuch a Compact is no Object ion 
againſt my taking Arms at my Sovereign's Com- 


a Vide Liv. Lib. v. Chap. vi. Fuftuarium merctur, qr figna relinquit, aut praſidio decedit. He deſerves the Paſtinado that flics away 


from his Colours, or deſerts the Poſt he was command 
Chap. iii. 1 fin. Ferdinandus Pinto, Chap. x. 


to: Mich. Montaigne's Eſſays, Lib. iii. Chap. xii. Peg. 775. Tuſtin. Lib. xxxii. 
> Lycurgus Orat. contra Leocrat. But the Orator, here, ſpeaks only of thoſe, who, 
being inrolled, deſerted, or fled at the Sight of Danger, in order to preſerve thcir Lives. 
which they fear moſt; and, by ſhewing them the equal Dariger on both Sides, leads them to chuſe that to which the 
fighting bravely for their Countty. It is true, he afterwards extends this Law to the Cafe of thoſe, who, 


The Law, ſays he, puniſhes them by that 
y are expoſed, by 
like Leocrates, abandon 


their Country when it is attack d. See Nicno. CAA, De Repub. Laced. Lib. iii. Tab. xii. Inſtit. xi. where however he takes no 


Notice of this hs” of Lycurgus. 
Lib. ii, Pag. 523. Ed. 
Hiſt. Venet L. iv. Pag. 147. e Pag. 96. C. 
of the Egyptian Laws relating to the Soldier y. 


© Vid. Leg. Longobardorum, Lib. iii. Tit. xiii. See. 1. 
H. Steph. Vid. Lib. x. Tit. xIviii. I. 2. C, de quibus mune i us Nen. lic 


4 Appianus de Bello Ciwili, 
. ſe excuſare. Andreas Maurocenus 


f Vid. Dicdorus Siculus, Lib. i. Chap. lxxiii. where he gives an Account 


„ 


_Y _— * 1 2 


Grotius, who treats of this Queſtion, Lib. iii. Chap. xxiii. Sect. 7. Numb. 3, 4, does not mention the Reſtriction our Author re- 
commends. It muſt be confeſs'd, That unleſs the Priſoner himſelf be involv'd in the Danger 


ger, without any Power to extricate himſclf, 


the Permiſſion granted here, tends to elude the Faith of the Treaty, and render it uſeleſs. For the Nature of War veing ſuch, That 
we ſeck to attack as much as to defend, when we find Opportunity; an Enemy, who has releas d his Priſoner upon the Conditions 


W above-mentioned, no doubt expects he will not, in either Caſe, make uſe of it againſt him. There muſt be a very expreſs Clauſe to 


reſtrain the Obligation to Acts of Hoſtility, purely offenſive, ſince it would be eaſy to colour them with the Pretence of Self-defence. 


Enemy who exaRts it. 


= Of the two Reaſons, alledg'd by our Author, the #-/ taken from the Care of our own Preſervation, which does not allow us to re- 
W nounce our Defence acaind an Aggreſſor, this Reaſon, I ſay, only regards the Priſoner himſelf, in the Circ 
The ſecond, drawn from the Priſoner's being uſeleſs to the State which recovers him, is of no Force; fince the Reaſon for winch our 
Author admits the Condition of his not ſerving, equally takes place here; ſince it is certain 

Priſoner, he could have been in no Capacity of aſſiſting his Sovereign. The higher the Rank of the Priſoner be, or the greater his 
Degree of Uſefulneſs to his Country; the more forcible will the Clauſe in Queſtion be, according to the manifeſt Intention of the 
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umſtance juſt ſuppos d. 


» That if the Enemy have not releas'd the 
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mand in Defence of the Commonwealth, It is 


a Queſtion ſomething like this, Whether a Cap- 
tive who has his Freedom given him by his Ene- 


my upon a certain Condition, upon Non-per- fnce herefaſea the Honour. And further, 7; | 
cial Subjeds, that by ſuch Prodlices are fig u 
their Levies weaker, ſhall be allow'd fo much Fu es, 
to bring tuo maim bur as 
ſevereſt Law is that in D. ab. ſupra, Li 
Mil. If there be any Per ee Lib. v. d Re 


formance of it, * be obliged to return to his 
Captivity? And it is affirmed of private Perſons: 
But Buffiere's Hiſt. Franc. Lib. xvi, oY of 
King * Francis, doubts whether it may be ſo of 
ſovereign Princes. I ſhall not determine the 
Controverſy : But I think it would be the ſafeſt 
and wiſeſt Way, not to let a captive Prince have 
his Liberty, before the Conditions of it are actu- 
ally performed. | 

i II. From what hath been ſaid it follows, That 
tho” the Neceſſities of the Commonwealth do not 
at preſent require military Service from the Sub- 
ject, yet that it is a Crime which ought to be ſe- 
verely puniſhed, for a Man to make himſelf or 
others unfit for that 1 N For tho other Parts 
0 Body, as Seneca ſaith b, are my own, yet m 
5 —4 to the Publick. Inſtances 4 this 
Sort of Cowardice are frequently to be found even 
among that martial People, the Romans them - 
ſelves. Sruetenius tells us the Reaſon why Tibe- 
rius reform'd the Houſes of Correction in Italy, 
was, becauſe the Keepers of them were ſuſpected, 
not only to have often taken up Travellers, but to 
have concealed Perſous that fled to ſuch Holes for 
fear of being impreſt Soldiers And this might 
perhaps be the Reaſon why the Emperor Hadrian 


afterwards ſuppreſs'd all thoſe * Houſes d. fb 


C. Vettienus was known to have cut off the Fin- 
ers of his left Hand, that he might be excuſed 
rom ſcrving in the Italick War; and his Goods 

were confiſcated for it by the Senate, and him- 

ſelf condemned to perpetual Impriſonment. And 

Auguſtus expoſed a Roman 5 with all his 

Eſtate to Sale, for cutting off his two young 

Sons Thumbs, that they might not be forced in- 

to the Wars e. 

cellinus, ſpeaking of the Diſpoſitions and Man- 

ners of the Gauls, ſaith, That none of them ever 
cut off their Thumbs, to make themſelves uncapable 
of military Duties as the Italians had done. And 
accordingly there were ſeveral Laws made among 
the Romans, to reſtrain ſuch Practices. 


t for the Service of the War ( 


refuſed to lift themſelves out of Sloth and Lazineſs, 
and others have been ſo cowardly as to maim them- 


ſelves, only to avoid the Neceſſity of that Duty ) if 
all 


ces about the 


they are thought uncapable to ſerve in the Army, fb 


be forced to attend the moſt ſervile Offi 


Courts, He that thinks to excuſe himſelf from bear- 


Of the Power of the Sovereign 


what he dig ned to avoid, but fball 
Inſamy; be forced to undergo theDrudgeryofthe — 


And theretore Ammianus Mar- 


Trajan 
made a Law, That the Perſon who diſabled his Son, 
when any Levy was made for War, ſo that he could 
not be fit for military Service, fbould be hani ſbed f. 
And there is another of Conſtantine's extant, to 


this Purpoſe, That the Sons of Veteran Soldiers 
ome of which have 
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ing Arms, by cutting off his Fingers, ſhall not of 
: 


» With that Myrk A 


75 


Perſons for one whole. But the 


ſon who, to avoid bein: 2 


for the War, hath, as he thinks, ſecured 3; 
from Danger by cutting off his Fingers, be bl 
condemn'd to be burmt, and the be 


not hinder him, ſhall incur a ſevere | wry = 
it is probable that this Puni Was to be is. 
flicted only on Slaves, but the Laws before — 
tion'd comprehended the Freemen. For it is — 
well known, that the Romans would not at f | 
permit their Slaves to bear Arms, but in Caſes 4 
the greateſt Extremity. Thob it is mani feſt, th 
this was not oblery'd in the latter End of = 
Empire, as appears from Lib. xvi. C. T; 
Tit. eo. where there is this Law of the Epe. 
perors, Arcadius and Honorius Agdinſ the 
ruptions of the Enemy we command, that not wy), 
the Perſons, but their Abilities ſball be regandd, 
and tho we believe, that Freemen may be toned 
with a more generous Concern for their Country yet 
by the Authority of this Edits, we common the 
Haves, af, to liſt themſelves with all Speed for the 
War, and if they are found fit for the Service, thy 
all be rewarded with their Liberty, &c. Fer 
that Law in the Eleventh Book, under the ſame 
Title, which is, alſo, cxtant in the Twelfth Book of 
the Codes of Fuſlinian, Tit. xliv. Lib. ii, ſpeaks 
of Saves that were. alieni juris, belong d to other 
Men, that the Perſon that offered to ſend them t 
the Wars, fbould be forced to pay a Libra of G 
into the Treaſury. But the Eighth Law in the 
Theodoſian Code, under the fame 7itl:, doth not 
ſimply torbid the Leyying of Slaves for Soldiers, 
but only commands that no Slaves fbowld be taken 
into the choice Companies. And h Vegetins con- 
plains, that, either by the Favour or Connivance of 
the Officers, the new liſted Mew all paſs'd the Maſter 
and that ſuch as were not fit for their Maſicrs her 
vice, were taken to ſerve the Publick. But tome 
will have it, that the Italiaus and French derive 
their Word Poltrones from this cutting off the 
Thumbs: But I am inclined to think Ment i 
more in the right i, in deriving it from the tali 
Word Poltro, which ſignifies one that always 
lies at Home upon his Couch. 

IV. A Man therefore that is obliged to at 
the War, is bound to defend the Poſt his Cen- 
mander appoints him to, tho perhaps he foreſer 
he muſt, in all Probability, loſe his Life in it. And 
tho”, in general, all Burt bens ought to be lid 
proportionably on the Subjects, ſo that they mij 


a Vid. Grotius Lib. iii. Chap. xxili. Sect. 6. and M.Buddeus in his Specimen Juriſpr. Hiſtor. Sect. 65: among his Selecta Juris Natire, 
But when the Effect of the Condition fails, without any Fault of the Perſon; as if, for Example, a Priſoner of War, that is to be 
exchang'd for one that has been releas'd, ſhould happen to die before the Exchange was made. In that Caſe (ſays Grotius) he tat 
at Liberty, ought not to return to Priſon, but only pay the Price of what he cannot effect, that is, give for his Ranſom as _ 5 

pau 


would have been given for the Perſon that is dead. 


anus, Chap. xviii. Vide Not. Salmaſ. in loc. Valer. Max. Lib. vi. Chap. iii. 
Lib. xv. * 1 2 t Lib. xlix. Tit. xvi. Lib. iv. Se. 12. D. De Re 
t de Tiro 


Lib. 1. nibus, Lib. iv. 10. 
MENAOER Amanitates Juris, Chap. iii. Sect. 1 Js 2 fe 
all, Jac. GobE Fro, in his Notes on the Theodoſian 0 


d Seneca, Lib. i. Controv. 7. 


h Vegetius de Re Militari, Lib. i. Chap. vii. 
and M. S1cCUTERMAN, de penis militaribus Romanorum, Chap. ix. But aboſe 
ode above quoted. | 


— 


© Suctonius, Tiber. Chap. viii. | 
© Suetonius, Auguſt. Chap. xxiv. An. Marcell, 
s Vide Theed. de fil. militar. apparitor. & . 


ilitari. 
i In Origin. Ling. Franc. 


» ——— 


N 
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See M. Gundling's Treatiſe De efficientia metus, &c. Chap. ii. Sect. 19, & /eg. And M. Brhmer's Diſſertation Pe ex 
injuſti, Chap iv. Sc&. 19 & eq. where we ſhall find Reaſons urg d in Favour of Charlis V, and a Refutation of thee 0 


' 2 Theſe Houſes were properly Priſons, and call'd Ergaftale. 


robtione na 


4 Fran 
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aſſiſt each other in the bearing them; or where 
that cannot be, or there is no Neceflity of it, 
that they may relicve one another by Turns, or 
elſe excuſe themſelyes by an Equivalent another 
Way, or elſe appoint every one his Snare by Lot; 
et the Nature of War will not permit, that 
thoſe dangerous Poſts ſhould always be appointed 
by Lot. And therefore it muſt be left to the 
Commander to chooſe the Perſons he thinłs fitteſt, 
or if there be any Number fit, Which of them 
he plcaſeth. Unleſs there be any that will vo- 
luntarily undertake the Danger, as Calpurnius 
Flaccus did , and before him Decins Mus b. And 
no Man of Bravery or Spirit will ever complain 
that he is commanded upon ſuch Doty, but will 
rather commend his General's Judgment and 
Conduct in it And beſides, fince tis by the 
protection of the Commonwealth that we enj 
our Lives for a long Space of Time, which, if 
we had been expoſed to a State of Nature, we 
ſhould ſoon have been deprived of; we muſt not 
think it a ſevere Piece of Duty to part with them 
in Defence of the Commonwealth, eſpecially ſince 
we are ſo many other Ways indebted to it. And 
therefore it 18 not at all unjuſt, that upon an 
extraordinary Command of the Commonwealth, 
and in its greateſt Extremitics, we ſhould hazard 
that Life in its Defence, which it doth, in Effect, 
beſtow upon us every Day; and eſpecially, ſince, 
in a State of Nature, every Man mult be forced 
to defend himſelf with his own ſingle Strength, 
unleſs he will chooſe to dic, or be enflaved. But 
now in Commonwealths it is much better to ha- 
zard ourſelves with a Number, not only becauſe 
the Hopes of Victory are greater, but becauſe, 
tho' a Man be kill'd in the Fight, yet, by the 
Protection of the Commonwealth, his 
and Fortunes will be preſcry'd for his Relations; 
which, in a State of Nature, there could be no 
Hopes of. But however, it ought to be obſerv'd, 
that the Deſign of ſuch Commands is not, or 


of the Soldiers directly: I ſay, ought not to be; 
for we have an Inſtance in David, that Generals 
are ſometimes guilty of ſuch Crimes, 2 Sam. xi. 
15. and he is therefore call'd a Murtherer, Chap. 
xii. ver. 9. And it is not uncommon to expoſe 
ſuch as are leſs beloved, where they muſt inevi- 
tably be cut off by the Enemy 4, as Micipſa 
lent Fugurtha to Numantia, that cither his own 
Valour or the Enemy's might be fatal to him. 
But the Deſign of ſuch ſevere Commands ought 
to be, either to avert ſome great Evil, or to 
procure ſome great Good to the Commonwealth, 
and then the Soldiers may juſtly be engaged in 
ſuch hard Parts of Duty; tho' it may happen, 

that they may fall in the Enterprize. For the 
Conditions of a deciſive Combat are either, kill 
your Enemy, or dic with him :-For this is better 
than to fall alone. And therefore I think thoſe 
Commanders at Sca may juſtly be quitted from 


Flor. Lib. ii. Chap. ii. Liv. Lib. vii. Chap. xxxiv. 


* that their Commander deals hardly with them, c. 
B. Jugurth. Chap. vii. e Lucan, Lib. iii. 


Me perdere letum 
g Maxima cura fail. 
ide Virg. En. vi. 20. Hygin. Fab. xli. Ovid. Met. viii. 170. 


701, 702. 


at leaſt, ought not to be, to take away the Lives 


oder the Lives of the Subject, &c. 7 = 


the Guilt of Self-Murther, who upon the expreſs 
Order of their Superiors, or at leaſt, upon a Pre- 
ſumption of it, from the State of the Engage- 
ment, blow themſelves up with their Ship, rather 
than be made a Prize to the Enemies. For let 


us ſuppoſe the Number of Ships equal on both 


Sides; when one of ours is taken, the Enemy 
hath an Advantage of two Ships more than we : 
If ours only be loſt, then we have but one more ; 
but if both ſink together, the Strength on both 
Sides will ſtill be equal. And 'tis ſcarce poflible 
if our Ship be blown up, but it muſt ruin one 
or more of the Enemy's with it. For the greateſt 
Danger of being taken, is when the Ships arc 
grappling, Side by Side; and generally the 

nemy muſt ſuffer more than we by ſuch an 
Act: For *tis evident they muſt have much the 
Advantage of us, when they force us to fly to 
ſo deſperate an Hxpedient. But to blow up, 
only to avoid being ſunk, is, I think; a very ill 
Choice; becauſe a Man may have ſome Hopes of 
elcaping by ſwimming e. It was an old Law 
among the Chineſe, That the General ſhould forfeit 
his Head, who had the Misfortune to ſucceed ill in 
the Fig ht, tho not through his own Fault, by which 
they deſign'd to oblige their Commanders, when- 
ever they engaged an Enemy, to think ot no- 
thing but Victory or Death *; 

V. But what if the Life of a Subject be de- 
manded without the Hazard of a Fight; for In- 
ſtance, to appeaſe a powerful Neighbour, and, 
in Conſequence, to divert ſome imminent Evil, or 
228 prevent the Ruin of the Commonwealth? 

n ſuch a Caſe it muſt be conſider'd, what Rea- 
ſons ſuch a Neighbour may have to demand the 
Subject to be yielded up to him. If it be for 
any Crime he hath been guilty of, tho perhaps 
there may be ſome caſy Way, or other, for him 
to clcapec, yet he ought to be particularly cauti- 
ous how he expoſes the Commonwealth to Dans 
ger upon this Account. And therefore though 
we may ſuppoſe, that a Man under ſuch Cir- 
cumitances is not obliged to deliver himſelf up to 
his Enemy; yet he is bound to diſpoſe of him- 
ſelf ſo, as to bring no Inconveniences upon them 
that give him Reception. And I make nodoubt 
but his own Country and Commonwealth may, 
tor that Reaſon, jolt him againſt his Conſent : 
For perhaps it may be thought leſs Cruelty to do 
ſo, than to ſurrender him up. But it may be 
ſuppoſed that the Lives of certain Subjects ma; 
be demanded for ſome publick Crime, of which 
thoſe particular Perſons are wholly innocent. 
Such a Kind of Calamity is related to have be- 


fallen the State of Athens, for the Death of 


Androgeos ; in Revenge of which, Minos, after 
he had ſubdued the Athenians, demanded of 
them, by way of Tribute, Seven young Men, 
and as many young Women, to be devour'd b 

the Minotaur f And, in a Caſe like this, I do 
not ſee how any Subject can refuſe to take the 


© Seneca de Provid. Chap. iv. © Why are the braveſt Men in 


* the Army commanded upon the moſt difficult Enterprize ? It is the Choice of the Troops that the General ſends out to farprize the 
| © Enemy by Night, to obſerve their Motions, or to force a Party to diſlodge them; and yet none of them that are ſent, complain 

d Vide Q. Curtium, Lib. vii. Chap. ii. P.. Lib. i. Cha 
Siculvs, Lib. xiv. Chap. Ixxxiii. Et Lib. xix. * 4 xIviii. Juſlinum, Lib. xii. Chap. v. N. 8. Zonar. Tota. ii. in 3 Salluſt. 


ix. Dior. 


—— Whoſe greateſt Care 
Was not to be depriv'd of Death. 


Plut. Thefſcus. 


* See our Author's Abridgment, De Offic, Hom. & Civ, Lib. ii, Chap. xiii. Sect. 2, 
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Chance which falls to his Lot (which is the fair- 
eſt Way of Deciſion between Equals) unleſs 
there be a Theſeus found, who will voluntarily un- 
dertake to conquer the Monſter. But the Diffi- 
culty will be greater, if we ſuppoſe the Life of 
an innocent Perſon to be demanded, or _— 
ſome other Evil threatened him as great as Death, 
without any Pretence of publick Guilt, or pri- 
vate Crime. We have an Inſtance of a Caſe in 
Libanias, Tit. i. Decl. xxvii, where a Tyrant 
demands a certain beautiful young Man of a 
neighbouring City, threatening War if he was 
denied. The City chooſeth to hazard a War, ra- 
ther than deliver him up. But when it was cloſely 
beſieged by the Tyrant, the Father of the young 
Man kills his Son, and throws him over the 
Wall; and afterwards when the Siege is rais'd, 
he is accuſed of Murther * I ſhall not here ei- 
ther accuſe, or defend the Father: He might 
3 make a better Defence tor himſelf than 

irginias did in Livy, Lib. iii. Chap. I. How- 
cver, I think it is paſt Diſpute, that the Com- 
monwealth is not oblig'd to protect ſuch a Per- 
ſon to its own Ruin: For ſo the Commonwealth 
muſt be deſtroy'd, and the innocent Perſon be 
far from being ſecurcd by it. Neither can any 
Man deſire that the whole Commonwealth ſhould 
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Occaſions. And therefore the two 
the Phileni, did more for their Count: th 
could have been deſired of them d. nd 2 * 
made a very ill Application of what was — 
wiſe a good Saying, Joby xi. 50, implying, that 
it was lawful to take away an innocent Per," 
Life, that the Romans might not be a 
any Revolt among the Fews, and fo take an the 
calion to bring a War upon them; eſpeciali; 
ſince it would have been caſy to have preyenteg 
ſuch Suſpicions by Meaſures much gentler th, 
that of the Death of an innocent Man, And ] 
do not ſec how the Action of Darius was excuſi- 
ble, when he threw . away fo many Thoufand 
Lives, only to gain Zopyrus Credit among the 
Babylonians e. 

VI Iris, alſo, often neceſſary, that, for th, 
Ratification of publick Compacts, ſome of the 
Subjects be given tor Hoſtages *. And the dl 
Power may force them to undertake this Duty 
when there are none who offer themſelves yolun. 
tarily. And if any over powerful Enemy de- 
mand certain 8 Subjects tor Hoſtiges 
they cannot, I think, upon any Pretence retuſe, 
But where there is any Number of Perſons pro 
per to be given for Hoſtages, and it is inditter. 
ent to the Party we make the Agreement ith, 


Brothers 


cles of Meſſina, Marſelaer Legat. Lib. i. Chap. 
xxxiii. and of ſomething greater in the Story of 
Sperthias and Bulis, who voluntarily ſurrender'd 
themſelves up to Xerxes, to ſatisfy him for the 
Injury the Lacedemoniaus did him in killing his 
Ambaſſadors ©. But however the Commonwealth 
ought to ſet a greater Value upon the Lives of 
the Subjects, than to ſquander them away pro- 
fuſely upon the Fear of uncertain Danger, or 
upon Proſpect of unneceſſary Good; neither is 
any SubjeF obliged to ſacrifice himſelf upon ſuch 


W | periſh with him, and upon his Account. The or ourſelves, which of them be given; to take (« 
9 only Refuge ſuch an unhappy Perſon can take, away all Occaſion of Complaint, or Sulpicion of * 
i muſt be cither to provide tor himſelf, if he can, Partiality, the proper Mcthod will be to deter. * 
1 by Flight; or clſe by attempting ſome bold and mine the Matter by Lot. And it the Hoſtage ol 
4 dangerous Enterprize. When all fails, he muſt are to be detain'd for any long Time, it will be Co 
N. ſubmit to unavoidable Misfortune, in which it may reaſonable to relieve the firſt, by ſending ney ges 
| be poſſible at leaſt for him to preſerve his Mind ones in their Places: As, alſo, to take Care, that 12. 
i innocent o; ſince it is utterly unlawful for a the extraordinary Service the Hoſtages under. by 
4 Man to deſtroy himſelf, to avoid the moſt inju- take, more than other Subjects, ſhall be comper- ww 
j rious Uſage. And the Commonwealth (after it ſated to them ſome other Way. And her: it = 
1 hath defended ſuch an unfortunate Perſon to the may be enquired, Whether the Lives, or och 0 
1 utmoſt of its Power, and endeayour'd, as far as the Liberties of Hoſtages, are engaged? And Bn 
4 poſſible, to aſſiſt his Eſcape ſome way or other; I think it ſufficiently appears, by giving up the 2 
| and all proves to no Purpoſe, and imminent Ruin Hoſtages, that thus much is actually done and lick C 
cannot be well otherwiſe avoided) may, at the intended: We deliver theſe Perſons into you — 
" laſt, forſake him; that is, not hinder his Enemy © Hands, as a Part of the Commonwealth ws ny, u 
* from taking him: For it is a cheap Peace that particularly value, and if we break the Articts be has 
p can be bought with the Loſs but of ore Subject. of Compact, we leave it entirely to your Ver * = 
| But that the Commonwealth [ſhould deliver him *© cy to do with them what you think fit.” Tis 4 
f up to his Enemy, or force him to ſurrender him- the City of Liege gave Hoflages to Charles, Due 
; ſelf, is, I think, neither lawful nor neceſſary. of Burgundy, upon Condition, That, if they 4 
4 We have an Example of this Nature in * Mega» any Thing contrary to the Agreement, he might jt) 


2 Tide Bœcler in Grot. Lib. i. Chap. i. Sect. 6. p. gh £ 3 Lib. iii. Tit. i. Lib. i. Sect. 6. D. % Poftulands. 
uſt. de Bell. Jugurth. Pomp. Mela. Lib. i. Chap. vii. 


Polymn. Grot. Lib. ii. Chap. xxv. Sect. 3. d Jide 


in fin. t Phil. de Comines, Lib. ii. 


give himſelf Satisſadtiou upon the Hoſtages; tu 
the Duke afterwards diſmiſs'd them . 4 
therefore ſince the Breach of Compacts of ti 
Nature is a juſt Reaſon for levy ing War gi 
the Party which is guilty of it; it is mau 
that after ſuch a Breach of Compact, and 4 
the War is begun, that the Hoſtages then: 
may be look'd upon to be Enemies, in the ſa 
Manner, as all the Subjects of that Comme 
wealth, comprehending ſuch as were no wif ® 


ceſſary to the Occaſion of the 3 War. And ® 


c Hut 
e Herodot. 115 


1 


This Story is taken from Pory &xvs, Stratag. Lib. v. Chap. 
to Agathocles, but under the Title of Ambaſſador, found Means to eſcape, 


Tyrant. See Crotius, Lib: ii. Chap xxv. Sect. 3. Not. 5. 11. 
2 See hercafter, in N 


Jure Ol ſidum, inſerted in 


$ Hoſtages can give the Enemy no Power over their own Lives, of which they are not themſelves the 


viii. Sect. 6. and Gretius, Lib. iii. Chap xx. Sect. lii, &c. As, alſo, a Diſſertation of 
is Exercitationes in Pandect. and a Piece of Mr. Buddeus, intituled, Juriſprud. 


xv. This Megacles of Me/ina being deliver d by his own Cow 
by the noble Freedom with which he ſpoke to this L 


J 
Joux ScallT 


* — Specimen. 0 9. 5 
aſters. Sec, abo. 


g. Chap iv. Sect. 18. As to what concerns the State, it has a Power of expoſing the Lives of its Subjects to Danger, wit 11 


Cap, II. over the Lives of the Subjed, &c. 759 


certain that Hoſtages have often ſuffer'd in the 
ſame Manner as profeſs d Enemies. Tho', on 
the other Hand, there have been many others, 
who have thought it barbarous and inhuman, to 
revenge the Injuries others have done, with the 
Pcaths of innocent and unhappy Perſons . And 
it is certainly falſe to ſay, that the Hoſtages are 

ven with Intention that they ſhould ſuffer Pu- 
niſhment for the Compacts violated by the Com=- 
monwealth. For I cannot ſec how the End Men 
ought to propoſe to themſelves from puniſhing, 
can poſſibly be obtain'd by the Puniſhment of an 
innocent Hoſtage, who did not 8 conſent 
to the Violation of the Compacts, but only did 
not refuſe to ſuffer Evil in another's Stead, which 
in itſelf is no Crime. And the Hoſtages will, 
notwithſtanding, be a ſufficient Caution, tho', by 
the Law of Nature, they cannot properly be pu- 
niſhed for another's Default: For it is enough 
that they are in ſuch a State, as leaves them at 
any Time expoſed to the Liberties of War, and 
that their ganas | depends ſolely upon the Plca- 
ſure of an injured and angry Enemy. But how- 
ever, the Truth is, the Commonwealth directly 
engageth only the corporal Liberty, and not the 
Lives of its Hoſtages: becauſe it firmly reſolves 
(or at leaſt ought to do fo) to obſerve its Faith; 
and therefore morally ſuppoſeth no ſuch Caſe by 
which it ſhall give the other Power over the Life 
of the Hoſtage. And, without Diſpute, the 
Commonwealth offers great Injury to the Hoſta- 
ges, cither by unjuſtly breaking Compacts, and 
expoſing them to the Mercy ot the Enemy; or 
by giving them up, only with a Deſign to be- 
tray him into Security, and ſo make the greater 


Advantages upon him. But, on the other Hand, 
let us ſuppole the Party who receives the Hoſt- 
ages may take Advantage trom thence, cither to 
imploy them in Tome 1ecret 'Treachery againſt 
us, or to provoke us with open Injuries, threatening 
Death to them, if we reſiſt him: In ſuch a Calc, 
it muſt be thought reaſonable, that if the Inju- 
ries are ſo great, as to make it more ſupportable, 
to hazard the Lives of innocent Hoſtages, rather 
than the Commonwealth thould ſutter them, we 
may very juſtly neglect the Conſideration of their 
Danger; and make all the Strength we can to 
reſiſt the Enemy, And the Commonwealth, in 
ſuch a Caſc,- doth no greater Injury to the Ho- 
ſtage; than it doth, when in War, it appoints 
1 Subjects to certain Poſts, in a brave 

efence of which they muſt either die, or be 
made Friſoners. And the Hoſtages ought pa- 
ticntly to ſubmit to ſuch fatal, unavoidable Miſ- 
fortunes, and not to be ditlatisty'd with their 
Country, ſince it could not be ſuppoſed to fore- 
ſee fo unexpected a Caſe b. Neither ought we 
upon this Account to ſet the leſs Value upon a 
civil State; ſince ſuch extraordinary Caſes ſel- 
dom happen in it; when, in a State of Nature, 
it is impoſſible but ſuch Inconveniences muſt be 
very frequent. And this Reaſoning muſt deter- 
mine the Caſe that happen'd to the People of 
Utica; ſome of the Subjects of which City Aga- 
thocles intercepted, and ticd in certain Engines, 
which he placed in the Front of the Battle, that 
ſo their Fellow-SubjeQts might be under a Ne- 
ceſſity of killing them, wheneyer they attempted 
to beat him back ©; 


2 Vide Gre. Lib. iii. Chap. xi. SeR. 18. * Vide Ammian. Marcellinum; Lib. xxviii. Chap. vi. c Vide Diodor. Sicul. Lib. 
xx. Chap. Iv, Gunther. Ligarinur, Lib. x. Grotius, Lib. iii. Chap. xx. Sect. 52. Oc. Bader. in Grot. Lib. i. Chap. i. p. m. 102. 


lick Good requires it : But it cannot, in my Opinion, at that Price, make them reſponſible for its own Infidelity, when they have 
themſelves no Share in it; for this would be to make the Innocent guilty, which it has no Right to do. Thus it docs not 
Lives of Hoſtages; for tho', by the Breach of that Treaty, of which they were the Pledges, they are leſt to the Mercy of the Ene- 
my, who 1s freed from all Obligations of treating them otherwiſe than as common Priſoners of War; vet, it does not follow, that 
be has a Power, in Conſcience, to put them to Death He ought not even to exerciſe againſt them the Right which War gives him, 


for fear, leſt it ſhould ſeem, that, under that Pretence, he would puniſh the Innocent with the Guilty. In a Word, it is ſuchei - 
this Caſe, that Hoſtages be treated as Priſoners of War. 7 a M 15 1umcient, in 
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76 O | Of the Power of the Sover ergy Book VIII 
CHAP, II. 


Of the Power of the Sovereign over the Lives and Fortunes of the Subjeg; 
| in Criminal Caſes. 15 


1. The Power of Life and Death, whether, and 
how transferr'd, from particular Men to the 
Commonwealth. 

11. In a Liberty of Nature no human Puniſhment. 

111. But only in @ Commonwealth. 

iv. Puniſhment, what ? 

v. Puniſhing, to what Species of Fuſtice reducible. 

VI. at one Man ſhould puniſh another, not 
unjuſt, 

vit. The - if of puni ſping, where lodg d. 

vIII. Human Puniſbment ought to have ſome End. 

Ix. The firft End of Puniſhment, the Amendment 
of the Offender. 

x. Whether lawful for any Man to correct any. 

XI. 7, yn End of Puniſhment, Caution for the 

njured. 

x11. The third the general Security. 

x111. How far private Men are allowed to infli# 

Puniſbment. 
xIv. What Offences it is needleſs for human Fuſtice 


_ pry 
xv. Whether lauſul at any Time to pardon. 
xvi. How far this is lawful antecedently to the Ci- 
vil Law. 
XVII. How far after it. 


I. = HE Sovercign hath, alfo, a Power 
| over the Bodies and Lives, as well as 
Fortunes of the Subjects, in criminal Caſes, 
which is uſually call'd in ſhort, The Power of Life 
and of Death (a Power manifeſtly different from 
that which God hath over his Creatures, Pſal. xc. 
3. or that of Men over py And the firſt 
Diſpute that ariſeth upon this Subject, is, How 
fuch a Power could by Compact, from particular 
Men, be transferr'd to the Commonwealth ? 
For ſince Puniſhment is an Evil inflicted againſt 
the Conſent of the Party puniſhed, and that 
which a Man inflits upon himſelf, cannot be 
faid to befall him againſt his Conſent ; it will be 
fome Difficulty to account, how a Man can have 
a Power to puniſh himſelf, and, conſequently, be 
in a Capacity to transfer ſuch a Power to an- 
other. | or the Severities of the monaſtick Lite, 
and the Pains Men inflict upon themſelves by 
eccleſiaſtical Diſcipline, are either no Puniſhments 
properly 2 „but are rather applied by way 
of Phylick, to ſuppreſs the Force of Luft, or 
elſe are wholly involuntary, and impoſed by the 
Prieſts, upon the Pretenſions of the Divine Au- 


a Died. Siculus, Lib. iii. Chap. v. 8 of 822 4 of the Officers is ſent to the Criminal, to carry lin | 
e goes home and kills himſelf, # 


Signal of Death, upon the Sight of which, 


py Sb, ** 


* * 


xViit. The Quality of the Crime to be eg. 
from 1 05 7 it. Pima 

xIs. And from the Paſſion that gave the Impulſe 

xx. And from the Force of the Inclination ang Mi 
tention. 

xxx. And from the Obftinacy and Reſolution of the 
Criminal. 

xx1T. And laſtly, from Cuftom and Habit. 

xx111. What to be regarded in demanding the Num. 
— 1 of the Puni ſbment. 

XXIV. Meaſure of Punifbments, what ? 

xxv. In Puni ſpments, the Perſon of the Sufferer ty 
be regarded. 

xxvi. The Jewiſh Law, whether an univerſal ade. 
quate Meaſure of the Puniſbment. 

xxV11. Of Retaliation. 

xxV111. A Corporation or Community, how puniſyi 

xxix · The Crimes of Corporations wear out in Cour, 

of Time. 

xxx · Every fatal Evil not an human * 

xxxi · Difference between Damage ſuffer d dire, 


1 Lib, xli. Tit. iii. Lib. xlvi. D. de acguir. rer. domin. The Author here cites a Law of the Digeſſs, which does not concen- 
Rights that ous to whole Societies in general, tho' the particular Members of which they are compos'd are not inveſted will 
ews, that we may make over to another a Rig ho! 


but which only 


his Debtor's Pledge, makes the Purchaſer Maſter of the Pledge, 


non habet, alis Dominium prabeat. Nam & Creditor, pignus wendendo, cauſam dominii 2 pb quam ipſe non habuit. 
main, the Creditor is only the Occaſion of the — Property; for it is the either expret c 
ib. v. Chap. x. $ 13. whe 


vit. which produces originally this Effect. See, above, 


and by Conſequence. | 
xxxii. Difference between the Occaſion and th b 
Cauſe of Evil. i 4 
xxxiII. No Man to be puuiſb d for another's Crime. 0 
3 
thority of their Office. And therefore it make u 
no Alteration in the Nature of the Puniſhment, S 
that the Stripes are inflicted with their om je 
Hands, becauſe the Fear of a greater Exil thrett ni 
ened to the Diſobedient, forces them to execit m 
that Rigour upon themſelves; as we fee Malt 2 
factors go to the Place of Execution, who wol w] 
be dragg'd thither if they refuſed, So it is tle 
Cuſtom in ſome Nations tor the condemn'd Crs the 
minals to diſpatch themſelves . And therefor CO} 
as to the Matter in Diſpute, it will he calyt M. 
conceive, that as in natural Bodies the Mixtur the 
and Temperament of feveral Simples form: wh 
Compound, in which we often perceive {ud a 
Qualitics as cannot be found in any of the h- fur: 
gredients that compoſe the Mixture: So Boll e 
politick, which are compounded of a Nunn cc. 
of Men, may have a Right reſulting from ſuc on 
Compoſition, which no one of the Particu ß con. 
was formally poſſeſs d of; which Right der iron 
from the Union, is lodged in the Governors "iy 
ſuch Bodies *, Thus it was never pretend , _ 
that every particular Man hath a Power, to mii rance, 
Laws for himſelf, and yet, when every | to eve 
2 
3 this Ol 
15 Right! 
= 
ap. 1 
ht that we have not ourſelves ; as for Example, a Creditor ue 2 50 
o' he himſelf had no Property in it. Now eff nom um, ut (#1 Der, ment, « 


Here, 
ill of the Proprietor, 


28 - 


. — , . a N 3 
3 * — r . .• ISIS 


its his Will to one, *tis confeſs'd, there 
——— a Power to preſcribe Laws to * all. 
After the ſame Manner, the Head. of a Body 
Policick may have a Power to inflict Puniſh- 
ments on the particular Members, tho' the 
Members had no ſuch Power before themſelves. 
And this will be caly to account for, ſince cycry 
articular Man obligeth himſelf not only to de- 
fend the Perſon that is to be puniſhed; but, it 
nerd be, to aſliſt the Sovereign as far as he is 
able againſt him * bd. And from hence the Rea- 
ſon is evident, why it does not follow, as ſome 
ſuppoſe, that Whatever the Sovercign takes 
away from the Subjects by Way of Puniſhment, 
is donc by their Conſent, becauſe they at firit 
conſented to allow of, and confirm every Action 
of the Sovereign; becauſe, ſince that particular 
Caſe, which gives the Sovereign a Power over 
the Life of the Subject, is lett entirely in the 
Power of the Subject himſelf, ſo as he may for 
ever prevent it, if he pleaſes; therefore, ſuch a 
Caſe is never contider'd by particular Men, as 
ever like to * happen Hobbes, indeed, in his 
Leviathan, Chap. xxviii. in the Beginning, af- 
ſerts, That the Right the Commonwealth has 
to puniſh, is not grounded on; any Concethon, 
or Gift of the Subjects, but that the Founda- 
tion of that Right is buile upon that other, 
which, before the Inſtitution of Commonwealths, 
cvery Man had to every thing, and to do whatever 
he thought neceſſary to his own Preſcrvation. 
And, therefore, that that Right was not given, 
but left to the Commonwealth; which, yet, 
ſince it has Power ſufficient, it may make ulc 
of, as it pleaſes, to the Security of the Subject. 
To which it may be anſwer' d, that the Right 
of Puniſhing is different from the Right of 
s Selt-preſcrvation : and, by the Exerciſe of it 
upon Subjects, we can never underſtand what a 
State of Nature allowed; where there 1s no Sub- 
jection. But I muſt farther add, That the Pu- 
niſhments I here ſpeak of, arc ſuch only, as hu- 
man Legiſlators arbitrarily preſcribe againſt Of- 
fenders, and as are diſtinguith'd from thoſe Exils 
which are the natural Conſequences of Sin. 
II. But, in treating of the Right of puniſhing 
the Subjects, I will premiſe, that I intend to 
confine myſelf to that Right only, which one 
Man exerciſes over another, without Regard to 
the Methods and Proceedings of Divine Frftice, 


which, it muſt be allowed, is; in many Caſes, of 


a Nature much different from human Judica- 
ture e. To begin, therefore, as high as we can; 
it muſt be obſerved, that, in general, in almoſt 
every Sin, but eſpecially in ſuch as bear Rela- 
tion to another Perſon, there are two Things 
conſiderable; Firſt, the Defect or Deviation 
lrom the Law: Secondly, the Harm or Damage 


Conf. Hobbes de Cive, Chap. ii. Sect. 18. 
Meaſure, to be ſenſible of, Lib. de Sera Num. wvindit. Pag. 44 


Cab. III. Lives and Fortunes of the Subjet, &. 


rit y, 


d See, above, in Book ili. Chap. vii. Sect. 5. 


761 
another Perſon ſuſtains, either d:refly or indirecti; 
by it. And ſo far we may be certain, that: 
every Man is obliged, by the Law of Nature, to 
make Satisfaction for the Harm or Damug: 
another ſuffers on his Account; and, in calc 
it proceeded from malicious Deſign, to giv. 
Security tor his good Behaviour tor the futuro. 
But there is a Difference, indeed, between ſuc! 
Security, when it is to be given by Men that 
live in a Liberty of Nature, and them that arc: 
Subjeds ot a Commouteulihb. Ihe Law of Natuze 
ſcems ro oblige the firſt to give no other Seca- 
than that, alter they have exprets' a 
Concern for what they have dons, and volunta- 
rily oller to compenſate the Damage they thoul;l 
either by ſimple Aſſęeveration, or, at farthaſt, 
by Oath, oblige themſelves to forbear the like 
Injurics for the future. For a voluntary Re- 
pentance is a ſuflicient Evidence of an Alte ra- 
tion of Mind, and that their Reſolution to ab- 
ſtain from Violence for the future is fincere 4. 
And thereſore, if che injured Party refuſcs to ac- 
cept of ſoch an Accommodation, and is either 
ſo diffident, or ſo perverſe, as to endeavour to 
force upon them Articles of larger Extent ; 
ſince the others are not obliged, by the Law of 
Nature, to comply ſo far; the Blame of Breach 
of Peace muſt lic on his Side, and the others 
may juſtly reſiſt him. And, in fach Circum- 
ſtances, the Juſtice of the War muſt be deter- 
mincd for them who offer'd the Injury, aud 
the Injuſtice will be on his Side that recciv'd it. 
But, when a Man will give no Satisſaction, un- 
leſs he be forced to it, ſince, from thence; he 
{uſiiciently diſcovers the Obſtinacy of his Tem- 
per; and, when no Terms of Compoſition will 
be accepted, unleſs the Party injur:d has 
Strength enough to over-power the Injurious ; 
it muſt be left to the, Pleaſure of the Con- 
qucror, to inſiſt upon what Propoſition he thinks 
molt likely to ſecure his future Quiet. And, 
when the Differcace is grown to that Height, the 
Conqueror may take the Liberty, not only to 
dilarm his Enemy, to demoliſh and take Pofitt- 
tion of fortified Placcs, to condemn him to per- 
petual Impriſonment, and the like; but may, alſo, 
put him to Death, upon ſufficient Afiurance, 
that, if ever he recovers Liberty, he will renew 
his Outrages, and there can be no other effectual 
Way found to prevent it. But then, as this 
Caution is demanded rather in a Way of War, 
than Puniſhment properly ſo call'd (tho''tis uſual 
with ſome to call all Manner of Evils, whether 
ſuch as arc the natural Conſequents of Sin, or 
thoſe that are inflicted in a Liberty of Nature, 
tor Injurics committed, by the Name of bu— 
niſhments, in a more looſe Senſe of the Word) 
ſo it cannot properly be ſaid that a Nan is 


c And this Plitarch ſeems, in ſms 


9. F. A Man can hardly conccive any thing gocd with better AFu- 
rance, than that he is one, who exactly knows the proper Time for the Cure of Vice, that Puniſhment 
to every Sin, which he does not always diſtribute in the ſame Proportion to all, or at the ſame Time. 


is the uſual Remedy ne applies 


! The Laws only limit the Freedom which every Man has to diſpoſe of his own Actions, as he pleates, and without conſultt! 
any one. Now, a Perſon may renounce this Right, as far as he judges proper, aud in Favour of whom he thinks fit. 
this Objection is of no more Force, than if we Roald ſay: A Man can buy nothin 
Right ke has, as ſuch. Juſt, as if we ſhould ſay; a Perſon cannot conſtrain himſel 
he treats, a Right of obliging him to keep his Word. See Examples of ſuch falſe Reiſoning, Lib. vi. 


Chap. iii 54. 


ment, of which we ſhall treat lower, N. 1. Pag. 764. 


5 A falſe Suppoſition, which I ſhall refate, N. 8. Pag. 762. 
4 See, above, in Book ii. Chap. v. Sect. z. towards the End. 


2 But is it not ſufficient, that this may happen? Our Author ſecks here only to clude the Obligation of Subje ds to ſu 


F.ccee 


— 


* 
'Thereforc, 
8 lümſelf, therefore, le cannot give the Buyer tl e 

; therefore, he cannot give ano.er, With whoa 
Chap. i. Sed. 12. Lib. vii. 
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obliged * to ſtand to it. Becauſe it ſuppoſes and 
implies a Sort of Blemiſh and Stain upon the 


Mind, and a Sin againſt the Law of Nature, in 


the Perſon *tis extorted from, viz. his refuſing to 
give a voluntary Satistaction, and a violent De- 
tence of his Fault. Nay, fince the Evils that 
are the Effects and Incidents of War, cannot 
properly be call'd Puniſhments (as will ſufficient- 
ly appear from what follows) it is manifeſt that 
human Puniſhments in a ſtrict Senſe, or ſuch as 
are derived from human Authority, cannot affect 
them that live in a Liberty of Nature, though 
it cannot be denied, but that they too are ſub- 
ect to thoſe Evils which flow by a natural Con- 
nexion from Sin. 

III. But in Commonwealths, if a Man ſuffer 
Harm or Damage, it is not only recovered with 
much greater Eaſe, than in a State of Nature, 
by a War that muſt be ſupported by his own 
ſingle Strength; but there is b*torc-hand as much 
Care taken, as the Nature of human Affairs will 
permit, to prevent Injuries or Harm that he ot- 
ter'd the Subject, by awarding Punithments to 
be inflicted by publick Juſtice on all Offenders 
againſt the Law. For ltince the Wills and In- 
clinations of Men are ſo eaſily byaſs'd, either to 
Good or Ill, it was certainly the molt effect ual 
Expedient that could have been pitch'd upon, to 
direct, or reſtrain them, to ſet in View the Dread 
of ſome preſent Evil. | 

IV. Puniſhment therefore, in general, may be 
thus defined; It is an Evil of ſuffering, inflicted 
for au Evil of doing; Or, it is ſome uneaſy Evil in- 
Aided by Authority, in a compulſive Way, upon View 
of antecedent Tranſgreſſion . For though 'tis 
common to enjoin ſeveral Sorts of Labour in 
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borious Employments, and cauſe 
in the Perſon obo is forced to Cabmic ta oc 
and therefore may be reduced to Suflerings 5 
is ſaid therefore, that Puniſbment is infl — | 
View of antecedent 7. ee And he PO 
follows that none of thoſe Inconyeniences 4 M 17 
ſuffers by an inſectious Diſtempers, by an inf ” 
or maim'd Body 4, or by any Uncleanneſs ; 6 
3 be called Puniſhments. Many of rey 
ature are mentioned in the Jewiſh Lay: . 
when the Zypers are commanded to be ſevar, ty 
from the Reſt of the People; and when 1 
were maimed or blemiſhed in any Limb, . were 5 
be excluded the Prieſthood, and the like >: whit 
are no more Puniſhments, than it is for 4 Sun 
ger, or a Perſon of mean Quality to be hd 
uncapable of certain Offices in the Common. 
wealth, or than itis for a Man to be in Pain at th 
Setting a broken Leg. Tho ſometimes ſuch Mii 
tortunes arc improperly called Puniſhments, b the 
Reſemblance they bear to the real. As we Cri 
common Diſcourſc of Perſons extremely inf 
or miſerably deformed, that their Life is a Puig, 
ment to them. And hence it, alſo, follows, that "th 
priſonment, the Deſign of which is only the (gg 
Cuſtody of the Part y accuſed, is not proper] Py, 
niſhment, becauſe no Man can be ſuppoſed hoe 
juſtly puniſhed, before he be judicially heard. ang 
therefore Whatſocver Hurt a Man ſuffers þ 
Bonds or Reſtraint, be fore his Cauſe be heard, d 
he be declared guilty, more than is a neceſſ 
to ſecure his Perſon, is againſt the Law of Natur 
and ought to have Satisfaction, or at leaſt ſon. 
Allowance © made for it in the ſubſequent Puniſh hin 
ment. I add, inflicted by 7 Authority, to diſtinguig i ti 
Puniſhment from thoſe Exils a Man ſuffers, cithe 


Puniſhment 3 as, ſuppoſe a Man be condemn'd by War, particular Quarrels, and Self- Defence WF whe 
to the Mines, to the Gallies, to the Work-houſe, by private Malice. And therefore, there is 0 Nin! 
to raiſe a Fortification, to clcanſe the Common- real Diſgrace in loſing an Ear, ſuffering e _ 
Sewers, or the like; yet theſe are to be look d Blows of a Cudgel, or the like, but only in te — 
upon only, as they are Hardſhips, or ſervile la- Cauſe of it. It is Seldens Opinion indeed b1, WP wo pu 
of ſame 
E Uſe o 
a Solent praſidis in carcere conti rendes dammare, aut ut in vinculis contincantur. Scd id eos facere non oportet : Nem I jere i Thick 
unt interdiate ; Carcer enim ad continendes hominis, non ad puniendos haberi debct. D. Lib. xlviii. Tit. 19. De Penis, Lib. viii. Sed. g ru 
It is certain that, by the ancient Roman Law, it was not cuſtomary, before the Proceſs, to put Perſons in Priſon who wer | for th 
cuſed of any Crime. To do this it was neceſſary either to have their own Confeſſion, or full Proofs. Otherwiſe if the Accuſed x HM niſt 
a Freeman and well known, it was ſufficient that he gave good Securities; unleſs he was a Robher, an Aſſaſſin, or one « r. 


that Sort, who are often taken in the Fact. See DIDbIEA HzRAurb, De rerum judicatarum Auctoritate, Lib. i. Chap. i. 


b De J. N. & G. fic. Heb. Lib. iv. Chap. xi. of Im 

Is true 

| Would 

The Author here follows a falſe Idea of the Nature of the Obligation. See Note 1. Pag. 764. ho pr 

2 V. Grot. Lib. ii. Chap. xx. Sect. 1. See Levit. Chap. x11. 4 See Deuter. xx11. 1. s See Levit. Chap. n AY 

6 See Lewit. xxi. 17. 2 7 By a Reſcript of the Emperors Honorius and J Headiſtus, it is or lained, that thoſe wh füctec 
were condemned to Baniſhment, ſhould be releaſed and diſcharged from the Pumiſhment, provided it was found, upon Exaniz . act, * 
tion, that during their Impriſonment the Term of their Baniſhment was expired. Omunct, gues Damnationis Conditio diverſi it . hich i 
liis diftinatos, metas temporis proflituti in carceris impleviſſe cuſtodia deprehenderit, ſolutos parna wvinculiſgue laxatos, cuſlodia hbra dat 
Previpimus, nec formidare miſtiies ullas exilii. Sit fatis immenſorum ceruciatuum ſi m uit ſufflicia, ne hi qui diu privat ſn = bee 


our communis hauſin, & lucis aſpectu, intra breve ſpatium catenarum ponderibus praygreveti, etiam cæilii pænam ſuftinere compelianY 


Cod. Lib. ix. Tit. xlvii. de pœnis. Leg. xxiii. See Jaques Ged:froi, on this Law of the Theedsfian Code, Lib. x. Tit. Pon thi 


ftavie, Tom. iii. Pag. 321. 


5 The Author here leaves Gr-tizs, and, in my Opinion, without any Neceſſity; tho' he is very much followed in that Res 
by thoſe Authors who Have lately written 'Treatiſes of the Law of N 


7 


ature, and even by Mr. Ticius who, alſo, extols abandas 


of Things in his Obſervations on his Abridgement de Oficio Hom. & Civ. However I will contradict them both, vil "8 dia 


much the more Confidence, ſince, beſides the Advantage of defending Grotius, I ſhall only follow the Opinion of Mr. Locle I 
Laws of Nature (ſoys that great Philoſopher, in his ſecond Treatije of Civil Government, Chap. ii. Sect. 7. Fc.) as well 5 o 
Laws that are impoſed on Men here below, would be entirely uſeleſs, if, in the State of Nature, no Body had the Power to they 
them in Execution, and puniſh thoſe who break them, whether with Reſpect to private Perſons, or in Reference to Mankind 
General, whoſe Preſervation is the End of thoſe Laws which are common to all 
of Netwre there are ſome Ewils annexed to ill Actions by a neceſſary Conſequence, and which our Author calls, upon that Acc 
natural Puniſoments (fee above Book ii. Chap. iii. SeR. 21.) without ſpeaking of the Puniſhinents which God exetciſes beſides 11 
own Pleaſure, by Virtue of his being our Sovereign Legiſlator, and Author of the Law of Nature. Mr. Lacke has not thougits 
to obviate this Objection: But if it had been propoſed to him, he would have anſwered, in all Appearance, that neither of Us 
two Sorts of Puniſhments are ſufficient to reſtrain human Malice, or procure the Peace and Tranguillity of Mankind; as it WE 


en. Perhaps they will ſay, that in the it 


by the Complaints that have been made in all Ages, of the Proſperity of the Wicked, and the unfortunate Condition of the at R 
« Mercover (ſays Afr. Bernard, in his Newel. de la Rep. de Lettres Juin. 1706. pag. 648.) neither thoſe who ſuffer the P anita 5 
* here in Diſpute, nor thoſe who are Eye-witnefles of them, regard them as Punichments inſidted for ſuch or ſuch ( —_ 

| a 


© How many Diſtempers are there occaſioned by Debauchery, Which no Body imputes to the uue Cauſe that produce! is 
i ls 


_ OR” ' ET: 5 2 0 q G 
Cap. III. Lives and Fortunes of the Subject, &c. 762 
That the Slaughter and Spoils committed in War are fame Calmneſs and Proportion the civil Court ob- 
a Sort of Puniſhments ; which may be true enough ſerves in — Puniſhments. But it is evident, 
jn this Senſe, that a juſt War, begun upon juſt Pro- there are other Piſtinctions between the Evils ot 
vocations, and the Calamities the injurious Party War, and Puniſhments; fince, as Tacitus obſcrves, 
ſuffers by it, may be looked upon as natural Pu- Jn Time of Peace the Cauſe and Merits of the Perſon are 
niſhments, and that a conſcientious Warrior ſhould always regarded, when iu War the Sword makes no Dif- 
endeavour to reduce the Outrages of War to the ference between the criminal and the innocent. Neither 


* This is ſtill more true, with Regard to the Puniſhments that God inflicts, and of which Crimes are not the phyſical Cauſe. Thus he 
© cauſes an Adulterer, an Uſurer, or a Murderer, to periſh by a Shipwreck, or b1-.k their Limbs by a Fall; but yet it is very 
* (dom, that either the Perſon to whom theſe Accidents happen, or thoſe who ſee them happen, ever gueſs the true moral 
« Cauſe of them. Now that the Puniſhment inflicted for a Crime may wotk ſome Effect, both = him who ſuffers it, and upori 
« them that are Witneſſes of it; both muſt thoroughly be perſuaded, that the Puniſhment was inflicted for ſuch and ſuch a Crime. 
One cannot then forbear „ that, in the State of Nature, it is requiſite to have ſome Body here below, to pu- 
nith Crimes; and if fo (continues Mr. Locke) then every one is inveſted with that Power with reſpect to any other, ſince all Men 
are by Nature equal. However, this is not abſolute and arbitrary : We muſt never ſuffer ourſelves to be ſo tranſported with 
Paſſion, as to puniſh a Crime with too much Severity. All that is to be done on this Occaſion, ought only to tend toward? 
the Reparation of the Injury, and preventing them for the future, from doing the like. When any one violates the Laws of Nature, 
he in ſo doing demonſtrates to the World, that he tramples under Foot the Maxims of Reaſon and Equity, which are the Rules 
GOD has preſcribed to human Actions, as a common Security to Men; and thus he becomes dangerous to Mankind. As then every 
one has a Right to take Care of what relates to the Preſervation of human Society, he miay, by following the 1 ight of Reaſon, in- 
fit on ſuch a Perſon what Puniſhment he thinks molt likely to + irs Repentance, and hi#det him from falling again into the 
fame Crime, or to deter others by his Example. When a Man Kills another on Purpoſe, he ought to be deſtroyed himſelf, like 
Lions, Tygers, and other wild Beaſts, with whom no Society or Security is to be had. Whocwer hall mect me, will Kill me, is 
the Voice of Nature, which the Remorſe of Conſcience forced from Cain, after he had ſlain his Prother Abe/, Gen. Chap. Iv. ver. 14. 
By the ſame Reaſon, we may puniſh, excluſive of all c:vi/ Community, the leait Infringement of the Law of Nature, as well as ini 
a State, if it be neceſſary to the End for which Inflicting of Puniſhments ought to be deſigned. The very ſame Laws that forbid 
the Crime, preſcribe, alſo, the Manner and Degree of Puniſhments ; and theſe Laws are as intelligible and plain to every one who con- 
ſults the Light of Reaſon, as the poſitive Laws which often have no other Foundation than the capricious or vicious Paſſions of 
the Legiſlators of the Earth. I therefore willingly abandon, as unneceſiary, another Argument uſed by Mr. Locke, drawn from this, 


: « That, according to the common and approved Practice of the World, every Sovtreign believes he has a Right to puniſh, event 
. jn a capital Manner, ſuch Strangers as have committed any Crime in his Dominions.” But it may be anſwered, that this is true; 

that theſe Strangers, during the Lime they are in a Country, are not, in all Reſpects, exempt from the Juriſdiction of the State; 
- and that they tacitly ſubmit to the Laws, as far as they are known to them, and as it ſuits their Advantage. (See Lib. iii. Chap. 
{ vi. Se. 2. and Lib. vii. Chap. ii. Sect. 20.) All the Objections, which divers Authors propoſe, no Way affect the Reaſons alledged 
V above. It is ſaid that every Crime does not diſturb the Peace of Mankind, and therefore does not concern them. (HERATIUs, Diſ- 


ſertation De Secietate, primo juris Nat. princip. Sect. 3. . 25. TrxEver. in Offic. Hom. & Civ. Lib. ii. Chap. xi. Sect. 5.) But 
neither do we pretend, that in a State of Nature every Man may actually puniſh all Sorts of Crimes. If this takes Place, with 
Regard to Puniſhments, which the Sovereign decrees, or inflicts, in civil Society, as is agreed on both Sides, much more dught he, 
who, in the independent State of Nature, would puniſh his Equal, to take Care not to uſe his Right in ſuch a Manner as may do 
more Harm than Good. It is objected again, that we muſt leave to him, who is offended, the Care of revenging the Injury done 
him, or at leaſt wait till he deſire our Aſſiſtance. (HzaT1vs wbi ſupra. Bonmar, Jui. Publ. Prud. Part. Spec. Lib. ii. Chap. 
viii. Sect. 1.) But the offended Perſon cannot always revenge the Injury himſelf, nor even ſometimes by the Alfiſtance of another. 
Such, at leaſt, is the Caſe of a Man who is killed. Moreover, why have we a Right to aſſiſt others, even when we are not con- 
cerned in the Injury done? Is it not, becauſe the Intereſt of human Society demands it? Now the ſame Intereſt is found here, 
when the offended Perſon either cannot implore our Succour, er neglects thro' Ignorance, or ſome other Cauſe, the Means of doing 
himſelf Juſtice. Impunity always produces the ſame Effect. And M. Bohmer, who has attempted to confute Mr. Lecłe, afterwards 
& admits the Thin icſalf, by another Name: It is not, ſays he, a Puniſbment but Vengeance, (V indicta) ubi ſupra Sect. 2. Another 
Objection is the Equality of Men in a State of Nature, which, ſay they, does not allow one Man to ſet himſelf up as a Judge of 
W another's Actions. And here they deicribe the Troubles, Diforders, and Wars, which would ariſe on one Man's having a lower 
to puniſh another. But this proves only that there is nothing which Men do not abuſe. Beſides, they do not conſider that the 

ſame Inconveniencies, and Difficulties, fall upon the inconteſtable Right which every one has of doing Juſtice to himſelf, The 
1 Uſe of this Right is ſtill the more dangerous, as it is more ſubject to deceive itſelf, and paſs its juſt * noms in a Cafe where we are 
particularly concerned, than in thoſe where we have no Intereſt, or, at leaſt, a very remote one. 1 omit other leſſer Obiections 


pere vhich ſcarce deſerve Conſideration. However confidently moſt of the modern Writers reject the Opinions of thoſe wo great Men 
ed. g k whom I defend, I dare venture to maintain that it will prevail with all thoſe who are not blinded by Prejudice. It is not lets neceſia 

ere 1. ſor the Good of human Society, in a State of Nature, than it is for the Intereſt of civil Government, that the Wicked ſhould be 
od wa 8 puniſhed; and that even tho' the offended Perſon either would not, or could not revenge himſelf. We may, nay we ought, certainly to intereſt 
one 0 WS ourſelves in the Welfare of Mankind, and prevent, as much as poſſible, the Evils to which they are e poſed. And if this be once 
xl, granted, we may repreſs, or intimidate, by juſt Puniſhments, the Malice of thoſe, who, thro' their own bad Examples, or the Hopes 


Jof Impunity, are likely to be the Cauſe that others be inſulted, the Laws of Nature deſpiſed, and the Peace of Society violated, It 
is true that in the State of Nature theſe Sort of Puniſhments are not inflited with Authority, and this is what deceives thoſe who 
could confine the Right of puniſhing to civil Society. But the Thing itſelf is neither leſs real nor leſs juſt. Even M. Guxptixs, 
ho pretends it is a Quibble {wocabulo ludere) to ſay that an Equal ſhall puniſh his Equal, (Jus Nat. Chap. xxxvi. Sett. 21.) does 
jo more himſelf than beg the Queſtion. As, by a neceſſary Conſequence of the Conſtitution of human Society, Puniſhments are 
flicted only by a Superior, Men are accuſtomed to regard that Circumſtance as eſlential to Puniſhment, and to lay itdown as a 
att, without Proof, as if it was a Thing ſelf-evident. . But to return to Mr. Locke. He obſerves farther, that belides the Right 
hich is common to all Men in the State of Nature, to puniſh the Violation of the Laaus of Nature, he that is directly injured, 
r that receives ſome immediate Damage by a Crime, has an entire and particular Right to demand Reparation for the Injury that 
been done him. And if another Perſon find his Complaints and Pretenſions to be well grounded, he may join with him, and 
Wit him to make the Offender give him Satisfaction. (I is alſo much more honourable and generous (as Grotius very well obſerves 
Non this Subject, Lib. ii. Chap. xx. Sect. 40. Num. 7.) to purſue the Reparation of Injuries done to another, rather than demand Sa- 
ion for thoſe dine to ourſelves, which is more to be feared on Account of the Laft, that an Exceſs of Reſentment ſhould make us 
ceed the Bounds of a juſt Revenge, or at leaſt fret our Spirits too much.) Of theſe two Sorts of Rights, the firſt, I mean that of 
niſhing the Violation of the Laws, is intirely conferred upon the Magiſtrate, to whom, every one, upon his Entrance into any State 
ediately ſubmits, ſo, that whenever the Good of the Commonwealth allows it, he may, barely upon his own Authority, thaw 
ercy to the Guilty: But he has not the ſame Right or Peauer to demand Satisfaction for an Injury, or Reparation of a Damage done. 
he Magiſtrate cannot excuſe the Offender ; and the injured Perſon ſtill keeps his Right, ſo that they do him no wrong, 
they hinder him from the Reparation that is due to him. Mr. Locke afterwards makes an Objection himſelf againit 
Pacer which he gives to every Particular Perſon, in the State of Nature, of putting the Laws of Nature in Exe 
on, and 8 thoſe that infringe them; which is, that Men being by this Means become 1 in their own Cauſe, and be- 
> beſides ull of Paſſions, eſpecially the Spirit of Revenge, they would generally exceed the Bounds of E uity 3 from whence a 
and Evils and Diſorders follow. I own (anſwers he) that the Civil Government is a proper Remedy for theſe Inconvenien- 
, which, without Diſpute, are very grievous. But if the State of Nature is to be diſannulled upon that Account, we ought to 

k the ſame Thing of a Government, where one Perſon alone, having a ſupreme and abſolute Authority, is Judge in his own 
ſe, and executes what he pleaſes, without being liable to be called to an Account, or oppoſed by any one. It we niuft always 
t to whatever he commands, by what Principle ſoever he does it, whether he acts reaſonably or no; we ſhall find ourfelvis 
322 in a worſe State, than that of Nature, in which we are not bound to ſubmit to every one, after that Manner. I H. 
this Note by obſerving that Mr. Carmichael, Profeſſor at Glaſcœau, has; in his Notes on the Abridgement of the Duties of a 


* 


and a Citizen, followed the Opinion of Grotius and Mr. Locke, without ſuffering himſelf to be miſled by our Author's A 4 
deceaſed Mr. Nood?, in his Treatiſe on the Power of Sowvereigns, has, alſo, declared himſelf on the hong Side. ed 
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obliged * to ſtand to it. Becauſe it ſuppoſes and 
implies a Sort of Blemiſh and Stain upon the 


Mind, and a Sin againſt the Law of Nature, in 


the Perſon *tis extorted from, viz. his refuſing to 
give a voluntary Satisfaction, and a violent De- 
tence of his Fault. Nay, ſince the Evils that 
are the Effects and Incidents of War, cannot 
properly be call'd Puniſhments (as will ſufficient- 
ly appcar from what follows) it is manifeſt that 
human Puniſhments in a ſtrict Senſe, or ſuch as 
are derived from human Authority, cannot affect 
them that live in a Liberty of Nature, though 
it cannot be denied, but that they too are ſub- 
ect to thoſe Evils which flow by a natural Con- 
nexion from Sin. | 

III. But in Commonwealths, if a Man ſuffer 
Harm or Damage, it is not only recovered with 
much greater Eaſe, than in a State of Nature, 
by a War that muſt be ſupported by his own 
lingle Strength; but there is be fore-hand as much 
Care taken, as the Nature of human Affairs will 


borious Employments, and cauſe a 

in the Far x6 who is forced to ne 
and therefore may be reduced to Suflerings 850 
is faid therefore, that Puniſhment is inden | 
View of antecedent Ti 1 And 8 
follows that none of thoſe nconveniences a 1140 
{alters by an inſcctious Diſtemper z, by an inf na 
or maim'd Body 4, or by any Uncleanneg ; ” 
properly be called Puniſhments. Many of 8 
Nature are mentioned in the ewiſh Law: J 
when the Zypers are commanded to b: . 
from the Reſt of the People; and When tuch : 

were maimed or blemiſhed in any Limb, were - 
be excluded the Prieſthood, and the like; wh; h 
are no more Puniſhments, than it is for 4 Sum 

ger, or a Perſon of mean Quality to be made 
uncapable of certain Offices in the Common. 
wealth, or than it is tor a Man to be in Pain at the 
Setting a broken Leg. 'Tho' ſometimes ſuch Mi. 
fortunes are improperly called Puniſhment, by the 
Reſemblance they bear to thereal. As we layin 


rk . | 

permit, to prevent Injuries or Harm that he of- common Diſcourſe of Perſons extremely infirq f 
fer'd the Subject, by awarding Puniſhments to or miſcrably detormed, that their Life js a Punig, : 
be inflicted by publick Juſtice on all Offenders ment to them. And heuce it, alſo, follows, that bh 
againſt the Law. For ſince the Wills and In- priſonment, the Deſign of which is only the ſafe t 
clinations of Men are ſo eaſily byaſs'd, either to Cuſtody of the Party accuſed, is not properly Py. ; 
Good or Ill, it was certainly the molt effectual niſhment, becauſe no Man can be ſuppoſed to ho th 
Expcdient that could have been pitch'd upon, to juſtly puniſhed, before he be judicially heard. And ar 
direct, or reſtrain them, to ſet in View the Dread therefore whatſoever Hurt a Man ſuffers h : 
of ſome preſent Evil. Bonds or Reſtraint, be fore his Cauſe be heard, an for 
IV. Puniſhment therefore, in general, may be he be declared guilty, more than is a neceſſ. nei 
thus defined ; It is an Evil of ſuffering, inflicted to ſecure his Perſon, is againſt the Law of Natur: ar 
for au Evil of doing; Or, it is ſome uneaſy Evil iu and ought to have Satisfaction, or at leaſt ſon- — 
Vicded by Authority, in a compulſive Way, upon View Allowances made for it in the ſubſequent Punil. bin 
1 of antecedent Tranſgreſſion . For though tis ment. I add, inflicted by? Authority, to diſtingui VU. 
| common to enjoin ſeveral Sorts of Labour in Puniſhment from thoſe Evils a Man ſuffers, either — 
Puniſhment; as, ſuppoſe a Man be condemn'd by War, particular Quarrels, and Self- Defence, whe! 
to the Mines, to the Gallies, to the Work-houſe, by private Malice. And therefore, there is 9 himſ 
to raiſe a Fortification, to cleanſe the Common- real Piſgrace in loſing an Ear, ſuffering the — 
Servers, or the like; yet theſe are to be look'd Blows of a Cudgel, or the like, but only in th Pak 
upon only, as they arc Hardſhips, or ſervile la- Cauſe of it. It is Seldey's Opinion indeed 1 to pe 
w ame 

The Uſe o 

a Solent provides in carcere continendes damnare, aut ut in vinculis contiucantur. Scd id eas facere non oportet : Nam hujuſn.odi fert | Thick 
unt interdictee : Carcer enim ad continendes hominis, non ad punicudss haberi debit. D. Lib. xiviii. Tit. 19. De Penis, Lib. vii. $:8., whom 
It is certain that, by the ancient Roman Law, it was not cuſtomary, before the Proceſs, to put Perſons in Priſon who vera YZ for thi 
cuſed of any Crime. To do this it was neceſſary either to have their own Confeſſion, or full Proofs. Otherwiſe if the Accuſed w 5 puniſh 
a Freeman and well known, it was ſufficient that he gave good Securities; unleſs he was a Robher, an Aſſaſſin, or one H ourſct, 
that Sort, who are often taken in the Fact. See Divier HERAUTD, De rerum judicatarum Auctoritate, Lib. i. Chap. xi. 5 grante; 
v De J. N. & G. fec. Heb. Lib. iv. Chap. xi. of Im 

> | _ is true 
ould 

The Author here follows a falſe Idea of the Nature of the Obligation. See Note 1. Pag. 764. Aho pr 

2 V. Grot. Lib. ii. Chap. xx. Sect. 1. 3 See Lewit. Chap. x11. 4 See Deuter. Xxiii. 1. s See Lœvit. Chap. n mor 

6 See Lewit. xxi. 17. Se. 7 By a Reicript of the Emperors Hzorins and 7heods/ixs, it is or lained, that thole m ficted 
were condemned to Pariſhment, ſhould be releaſed and diſcharged from the Puniſhment, provided it was found, upon Exanit Fact. w 
tion, that during their Impriſonment the Term of their Baniſhment was expired. Orcs, gues Damnaotionis Conditio diverſy it Nich i 
leis diſbiuatos, metas temporis praiſlituti in carceris implemiſſe cuſtodia d. prehenderit, falutos paraa wvinculiſque laxatos, enſtodia Hen chat 
ra cifiuus, nec fermidare miſeiies ullas exilit. Sit fatis immenſorum cruciatuum ſimt: Wit ſufplicia, ne bi qui diu frivati in J 7 beer 
gif communis hauſfin, & lucis aſpecbu, intra breve ſpatium catenarum ponderibus pra greweti, etiam exilii nam Juftinere compellnm. = him 
Cod. Lib. ix. Tit. xlvii. de pœenis. Leg. xxiti. See Jagucs Ged:fioi, on this Law of the Theeds/ian Code, Lib. x. Tit. x þ | aw 
prone, Tom. iii. Pag. 321. : . ; =_— 41197 
5 The Author here leaves Grrtizs, and, in my Opinion, without any Neceſſity ; tho' he is very much followed in that Rep tag 
by thoſe Authors who Lave lately written 'Treatiſes of the Law of Nature, and even by Mr. Tilſus, who, alfo, extols abu mining 
of Things in his Obſervations on his Abridgement 4e Of:ci9 Hom. & Civ. However I will contradict them both, t. ediat 
much the more Confidence, ſince, beſides the Advantage of defending G-02775, I ſhall only follow the Opinion of Mr. Locle. I 5 The 
Laws of Nature (ſeys that great Philoſopher, in his ſecond Treatife of Civil Governnent, Chap. ii. Sect. 7. Fe.) as well as c th 1 
Laws that are impoſed on Men here below, would be entirely uſeleſs, if, in the State of Nature, no Body had the Power wf | 5 t 
them in Execution, and puniſh thoſe who break them, whether with Reſpe& to private Perſons, or in Reference to Mankind? Wi Row, 
General, whoſe Preſervation is the End of thoſe Laws which are common to all Men. Perhaps they will fay, that in the &. * — 4 
of Netwre there are ſome Ewvils annexed to ill Actions by a neceſſary Conſequence, and which our Author calls, upon that Ac | duſa "x 
natural Puni/iments (ſee above Book ii. Chap. iii. SeR. 21.) without ſpeaking of the Puniſhinents which God exetciſes beſides #3 1 ew 
own Pleaſure, by Virtue of his being our Sovereign Legiſlator, and Author of the Law of Nature. Mr. Lacke has not thong! K = 
to obviate this ObjeCtion : But if it had been propofed to him, he would have anſwered, in all Appearance, that neither of # ſo 
two Sorts of Puniſtuments are ſufficient to reſtrain human Malice, or procure the Peace and Tranguillity of Mankind; as it A 7 og 
by the Complaints that have been made in all * 4 of the Proſperity of the Wicked, and the unfortunate Condition of the wi it K. 
© Mercver (are Afr. Bernard, in his Newel. de la Rep. de Lettres Juin. 1799. pag. 648.) neither thoſe who ſuffer the Puwibz® this \ 


here in Diſpute, nor thoſe who are Eye-witneſles of them, regard them as Punichments infitted for ſuch or ſuch C® 
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ughter and Spoils committed in War are ſame Calmneſs and Proportion the civil Court ob- 
—_— fe hich may be true enough ſerves in inflicting Puniſhments, But it is cvident, 
in this Senſe, that a juſt War, begun upon juſt Pro- there are other Piſtinctions between the Exils ot 
cations, and the Calamities the injurious Party War, and Puniſhments; ſince, as 7. acitus obſcrves, 
ſaffers by it, may be looked upon as natural Pu- Jn Time of Peace the Cauſe and Merits of the Perſon are 
niſhments, and that a conſcientious Warrior ſhould always regarded, when in N ar the Sword makes no Dif- 
endeavour to reduce the Outrages of War to the ference between the criminal and the innocent. Neither 


* This is till more true, with Regard to the Puniſhments that God inflicts, and of which Crimes are not the phyſical Cauſe. Thus he 
. 3 an Gl os a Murderer, to periſh by a Shipwreck, or b1-.k their Limbs by a Fall; but yet it is very 
* {.]dom, that either the Perſon to whom theſe Accidents happen, or thoſe who ſee them happen, ever gueſs the true moral 
« Cauſe of them. Now that the Puniſhment inflifted for a Crime may wotk ſome Effect, both upon him who ſuffers it, and upor 
them that are Witneſſes of it; both mult thoroughly be perſuaded, that the Puniſhment was inflifted for fſucli and ſuch a Crime. 

One cannot then forbear acknowledging, that, in the Srate of Nature, it is requiſite to have ſome Body here below, to pu- 
nith Crimes; and if fo (continues Mr. Loo ce) then every one is inveſted with that Power with reſpe& to any other, ſince all Men 
are by Nature equal. However, this is not abſolute and arbitrary : We muſt never ſuffer ourſelves to be ſo tranſported with 
Paſſion, as to puniſh a Crime with too much Severity. All that is to be done on this Occaſion, ought only to tend teward3 
the Reparation of the Injury, and preventing them for the future, from doing the like. When any one violates the Laws of Nature, 
he in ſo doing demonſtrates to the World, that he tramples under Foot the Maxims of Reaſon and Equity, which are the Rules 
GOD has preſcribed to human Actions, as a common Security to Men; and thus he becomes dangerous o Mankind. As then every 
one has a Right to take Care of what relates to the Preſervation of human Society, he may, by following the I ight of Reaſon, in- 
fiR on ſuch a Perſon what Puniſhment he thinks moſt likely to 1g Repentance, and hi#det him from falling again into the 
Game Crime, or to deter others by his Example. When a Man kills another on Purpoſe, he ought to be deftroyed himſelf, like 
Lions, Tygers, and other wild Beaſts, with whom no Society or Security is to be had. I, hocwer ſhall meet me, will hill me, is 
the Voice of Nature, which the Remorſe of Conſcience forced from Cain, after he had ſlain his Prother Abe/, Gen. Chap. iv. ver. 14. 
By the ſame Reaſon, we may puniſh, excluſive of all c:vi/ Community, the leaſt Infringement of the Law of Natore; as well as in 
a State, if it be neceſſary to the End for which Inflicting of Puniſhments ought to be deſigned. The very ſame Laws that forbid 
the Crime, preſcribe, alſo, the Manner and Degree of Puniſiments; and theſe Laws are as intelligible and plain to every one who con- 
ſults the Light of Reaſon, as the poſitive Laws which often have no other Foundation than the 44 or vicious Paſſions of 
the Legiſlators of the Earth. I therefore willingly abandon, as unneceſſary, another Argument uſed by Mr. Locke, drawn from this, 
« That, according to the common and approved Practice of the World, every Sovereign believes he has a Right to puniſh, even 
« in a capital Manner, ſuch Strangers as have committed any Crime in his Dominions.“ But it may be anſwered, that this is true; 
that theſe Strangers, during the Time they are in a Country, are not, in all Reſpects, exempt from the Juriſdiction of the State; 
and that they tacitly ſubmit to the Laws, as far as they are known to them, and as it ſuits their 8 (See Lib. iii. Chap. 
vi. Sect. 2. and Lib. vii. Chap. ii. Sect. 20.) All the Objections, which divers Authors propoſe, no Way affect the Reaſons alledged 
above. It is ſaid that every Crime does not diſturb the Peace of Mankind, and therefore does not concern them.  (Hzrr1vs, Diſ- 
ſertation De Societate, primo juris Nat. princip. Sect. 3. L. 25. TREVEA. in Offic. Hom. & Civ. Lib. ü. Chap. x1u. Sect. 5.) Put 
neither do we pretend, that in a State of Nature every Man may attually puniſh all Sorts of Crimes. If this takes Place, with 
Regard to Puniſhments, which the Sovereign decrees, or inflifts, in civil Society, as is agreed on both Sides, much more bught he, 
who, in the independent State of Nature, would puniſh his Equal, to take Care not to uſe his Right in ſuch a Manner as may do 
more Harm than Good. It is objected again, that we muſt leave to him, who is offended, the Care of revenging the Injury done 
bim, or at leaſt wait till he deſire our Aſſiſtance. (HEATIUS ub: ſupra. Bonum, Jui. Publ. Prud. Part. Spec. Lib. ii. Chap. 
viii. Sect. 1.) But the offended Perſon cannot always revenge the Injury himſelf, nor even ſometimes by the Alliſtance of another. 
= Such, at leaſt, is the Caſe of a Man who is killed. Moreover, why have we a Right to aſſiſt others, even when we are not con- 
W cerned in the Injury done? Is it not, becauſe the Intereſt of human Society demands it? Now the fame Intereſt is found here, 
= when the offended Perſon either cannot implore our Succour, or neglects thro Ignorance, or ſome other Cauſe, the Means of doing 
& himſelf Juſtice. Impunity always produces the ſame Effect. And M. Bolmer, who has attempted to confute Mr. Lech, afterwards 
& admits the Thing reſet, by another Name: It is not, ſays he, a Puniſbment but Vengeance, (Vindida) ubi ſi pra Sect. 2. Another 
Objection is the Equality of Men in a State of Nature, which, ſay they, does not allow one Man to ſet himſelf up as a Judge of 
8 another's Actions. And here they deicribe the Troubles, Diſorders, and Wars, which would ariſe on one Man's having a lower 
© to puniſh another. But this proves only that there is nothing which Men do not abuſe. Beſides, they do not conſider that the 
& ſame Inconveniencies, and Difhculties, fall upon the inconteſtable Right which every one has of doing Juſtice to bimſelf. The 
& Uſe of this Right is ſtill the more dangerous, as it is more ſubje to deceive itſelf, and paſs its juſt Pounds, in a Cafe where we are 
particularly concerned, than in thoſe where we have no Intereſt, or, at leaſt, a very remote one. 1 omit other lefler Obiections 
& which ſcarce deſerve Conſideration. However confidently moſt of the modern Writers reje& the Opinions of thoſe two great Men 


= whom I defend, I dare venture to maintain that it will prevail with all thoſe who are not blinded by Prejudice. It is not leis neceſla 


ſor the Good of human Society, in a State of Nature, than it is fer the Intereſt of civil Government, that the Wicked ſhould be 
ES puniſhed; and that even tho' the offended Perſon either would not, or could not revenge himſelf. We may, nay we ought, certainly to intereſt 
= ourſelves in the Welfare of Mankind, and prevent, as much as N the Evils to which they are e poſed. And if this be once 
granted, we may repreſs, or intimidate, by juſt Puniſhments, the Malice of thoſe, who, thro' their own bad Examples, or the Hopes 
of Impunity, are likely to be the Cauſe that others be inſulted, the Laws of Nature deſpiſed, and the Peace of Society violated. It 
is true that in the State of Nature theſe Sort of Puniſhments are not inflicted with Authority, and this is what deceives thoſe who 
Would confine the Right of puniſhing to civil Society. But the Thing itſelf is neither leſs real nor leſs juſt. Even M. GuxptiinG, 
ho pretends it is a Quibble {wocabu/o ludere) to ſay that an Equal ſhall puniſh his Equal, (Jus Nat. Chap. xx:vi. Sett. 21.) does 
Po more himſelf than beg the Queſtion. As, by a neceſſary Conſequence of the Conſtitution of human Society, Puniſhments are 
flicted only by a Superior, Men are accuſtomed to regard that Circumſtance as eſſential to Puniſhment, and to lay it down as a 
Fact, without Proof, as if it was a Thing ſelf-evident. . But to return to Mr. Locke. He obſerves farther, that belides the Right 
Which is common to all Men in the State of Nature, to puniſh the Violation of the Laws of Nature, he that is direQly irjured, 
dr that receives ſome immediate Damage by a Crime, has an entire and particular Right to demand Reparation for the I njury that 
been done him. And if another Perſon find his Complaints and Pretenſions to be well grounded, he may join with him, and 
Wt him to make the Offender give him Satisfaction. (It is alſo much more honeurable and generous (as Grotius very well obſerves 
von this Subject, Lib. ii. Chap. xx. Sect. 40. Num. 7.) to purſue the Reparation of Injuries done to another, rather than demand Sa- 
dien for thoſe dine to ourſelves, which is more to be feared on Account of the Laft, that an Exceſs of Reſentment ſhould make us 
ceed the Bounds of a juſt Revenge, or at leaft fret our Spirits too mach.) Of theſe two Sorts of Rights, the firſt, I mean that of 
niſhing the Violation of the Laws, is intirely conferred upon the Magiſtrate, to whom, every one, upon his Entrance into any State, 
WP mediately ſubmits, ſo, that whenever the Good of the Commonwealth allows it, he may, barely upon his own Authority, ſhew 
eren to the Guilty: But he has not the ſame Right or Power to demand Satisfaction for an Injury, or Reparation of a Damage done. 
De Magiſtrate cannot excuſe the Offender ; and the injured Perſon ſtill keeps his Right, ſo that they do him no wron 
they hinder him from the Reparation that is due to him. Mr. Locke afterwards makes an Objection himſelf againit 
We Power which he gives to every Particular Perſon, in the State of Nature, of putting the Laws of Nature in |xe- 
on. and puniſhing thoſe that infringe them; which is, that Men being by this Means become Judges in their own Cauſe, and be- 
We beſides full of Paſſions, eſpecially the Spirit of Revenge, they would generally exceed the Bounds of Equity ; from whence a 
buſand Evils and Diſorders follow. I own (anſwers he) that the Civil Government is a proper Remedy be theſe laconvenien- 
s. which, without Diſpute, are very grievous. But if the State of Nature is to be diſannulled upon that Account, we ought to 
k the ſame Thing of a Government, where one Perſon alone, having a ſupreme and abſolute Authority, is Judge in his own 
le, and executes what he pleaſes, without being liable to be called to an Account, or oppoſed by any one. If we muſt always 
it to whatever he commands, by what Principle ſoever he does it, whether he acts reaſonably or no; we ſhall find ourſelves, 
at 1 in a worſe State, than that of Nature, in which we are not bound to ſubmit to every one, after that Manner. I Ii 
this Note by obſerving that Mr. Carmichael, Profeſſor at Glaſcow, has, in his Notes on the Abridgement of the Duties of a 
= and a Citizen, followed the Opinion of Grotius and Mr. Locke, without ſuffering himſelf to be miſled by our Author's Authority. 
deceaſed Mr. Noodt, in his Treatiſe on the Power , Sovereigns, has, alſo, declared himſelf on the ſame Side. 
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764 Of the Power of the Sovereign over the Book VIII 


does the civil Court look upon thoſe Exils to be 

Puviſhments, that are only the natural Conſe- 

quents of Sin; as when a Man loſes his Health by 

committing any unlawtul Act, or by aflaulting ano- 

ther, is beat himſelf; for theſe are Evilsnot inflicted 

by the Authority of the civilSovercign. And there- 

fore if a Man by ill Courſes happens to weaken 

his Conſtitution, impair his Eſtate, or loſe the good 

Opinion of his Friends, from whom otherwiſe 

he might poſſibly have expected Favours; this 
docs not make him the leſs liable to Puniſhment. 

And laſtly, it was neceſſary to ſubjoin, that the 
Penalty was to be inflited in a Way of Compulſion, 
or by Force Becauſe otherwiſe it would be impoſſi- 
ble to attain the End deſigned by puniſhing ; which 
is to deter Men from offending by the Severity of 
the Puniſhment. And therefore ſome have not 
thought it proper to allow the Criminals the 
Choice of their own Puniſhment ; becauſe, as the 
Declaimer ſays , It might ſcem to give Coun- 
© tenance to Vice; and becauſe it would take off 
thoſe Fears that are generally the ſtrongeſt 
Guard upon Mens Innocence, to allow Delin- 
quents to ſuffer what Way they pleaſed. For, 
as he reaſons, a Man allowed the Liberty be- 
fore-hand to compoſe himſelf to an obſtinate 
reſolute Temper of Mind, may defy all our 
Racks and Torturcs. It is a Miſtake to meaſure 
the Security of the Puniſhment by the Terror 
only of the Name of it, for there can be no Pu- 
niſhment but that which a Man ſuffers unwill- 
ingly and with Regret. And there can be no 
Pain but that which our own Impatience gives 
us. It is our Fcars only that make Cruelty it- 
{elf look terrible. How can we call that a Punith- 
ment, which Men will meet half Way, and 
which they are ready to demand? Condemned 
Criminals ſhould be dragged to Execution, and 
© not left to go as they pleaſe.” But after all, ſuch 
a Choice docs not always make the Puniſhment in- 
voluntary, but only perhaps mitigates the Degree, 
or alters the Manner of it; ſtill the Puniſhment, 
whatever it be, that at laſt determines the Choice, 
is certainly involuntary and the Effect of Force b. 
And therefore it may be further inferred, that it 
is an 3 we Expreſſion to ſay, a Man is obliged 
to be puniſhed, or that ſuch a one owes a Puniſh- 


ment; becauſe Puniſhment ſignifies Harm inflicted 
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a Quint. Decl. xi. Pag. 156, 1 $7: Edit. Lugd. Bat. 


wasno Puniſhment to me, I came 


Will, that Place is his Priſon. Add. Charron de la Sageſſe, Lib. i. Chap. vi F 8, & Chap. xxxix. 5 g. 


againſt a Man's Conſent, and impli 
ot the Will to it. But now it ** = f 
ſed, that what we are properly odliged "IP 
ought to be ready and willing to perform vs ha. 
therefore, the Reaſon is plain, why, tor 1 
in working upon a Fortification, a Sexy rs 
the Command of his Maſter, without an ang 
cular Wages, and a Malcfactor condenuty ts 
that Labour, may be employed in the ſame 8 = 
vice, and the Work be a Puniſhment to one ny 
not to the other; becauſe the Servant undert — 
it upon the Obligations he is under to his Maſt 8 
and 1s therefore ſuppoſed to do it voluntarily 
but it is impoſed upon the other as a 1 A 
which he cannot ſubmit to, but with Unwillio 
neſs and Reluctance e. And when we are 11 
that in ſome Countries (as particularly in Japan 
the condemn'd Criminals are their own Exec | 
tioners, we arc not to look upon that as a ons 
luntary Action, any more than that with us the 
uſually go to the Place of Execution; or tha 
that, in Spain, the Exccutioner ſuffers his rid. 
ner to be unbound, and only commands him 
to follow him; or, when (as it was the old 
Cuſtom in Lithuania) the Malefactors are forced 
to erect their own Gibbets, and hang themſelyes 
For theſe can never be ſuppos'd to be Properly 
the Acts of the Criminals themſelves, but to he 
only Compliances they ſubmit to, in Hopes of 
avoiding greater Evils that might be the Effedz 
of the Refuſal. Thus it was very particular 
when Gracchus, in Livy d, is ſaid to have made 
ſome of his Soldiers, who ha1 not behaved them. 
ſelyes with the fame Bravery as the reſt of his 
Army, take an Oath, That they would not ext 
drink in any Poſture but ſlanding, as long as they 
ould be in the Service. For as they could not 
refuſe the Oath, ſo they thought they ought 
rather to bear the Diſgrace than be perjured, But 
further, neither can a Man properly be ſaid to be 
puniſhed, who is bound for another, and is after. 
wards forced to pay the Bond. For the other 
Man's Miſdemeanour is only the hare Occaſiondf 
his ſuſtaining that Damage, but the Obligation 
which he voluntarily took upon himſelf, is the 
* and immediate Cauſe of it. Moreover, 
rom what has been faid it follows, that, as 1 


Maa is not oblig'd to inform againſt himſelf; 
| that 


Verſion 


d Senee. Lib. iv. Controv. xxiv. Pag. 234. Ed. Gronow. Tmpriſonmet 
ither of my own Accord. Arrian. Epi. Lib i. Chap. xii, Where-ever a Man is detain'd againſt hi 


c Iftus fuſtium 1nfamian 


non importat, ſed cauſa propter quam id pati meruit, fi ea fuit, que infamiam damnats irrogat. In cœteris guoque generibus panarunis 


dem forma ſtatuta eft. Lib. iii. Tit. ii. L. xxii. D. de his qui infam. not. 


d Lib. xxiv. Chap. vi. 


1 


1 All chat our Author ſays here and a little farther, upon the Subject of Obligation, cannot be admitted but in this Senſe, that Me 


are not oblig d to go before a Magiſtrate and inform againſt themſelves: For that is not neceſſary to the End for which the Eſtablit- 
ment of Puniſhments was deſign d. But he is in the wrong to deny, that there is abſolutely an Obligation, in Reference to the Punilt- 


ment in the Perſon committing a Crime puniſhable by the Law. It is certain, that the Sovereign has a Power to puniſh Criminals. Nos 
one cannot conceive a Right annexed to a Perſon, without ſuppoſin 
lawfully exerciſe that Right. Our Author diſtinguiſhes in another 
demand of another, and awhat one has a Right to do, with Reſpect to him; the Firſt, according to his Opinion, always impoſes 2 c 
Obligation on him, from whom we may demand to have ſomething given us, or ſomething done in our Favour, but the other docs 
always ſappoſe an Obligation anſwerable to it. For my Part, I do not ſee, why the firſt Right does not take away the Obligation. 3 
well as the laſt ; if I can lawfully do a Thing, in Reference to a Perſon, methinks he is bound to ſuffer it, or not to reſiſt me, whet 
make uſe of my Power; otherwiſe it would be uſeleſs and of no Effect. Mr. T:tius (Obſerv. Dcx1.1.) ſeems to make the Obligzan 
of a Criminal, wich Reſpect to Puniſhment, conſiſt only in our not doing him any wrong in puniſhing him, and in his not complalt 
f our Uſage. But we mult go farther, in my Opinion. "Tis already granted, that when the Queſtion is concerning a bare fim 
Puniſhment, to which we have lawfully been condemn'd, we ought to pay it, without expecting to be compell d by the Map 
do it: We are oblig'd to it, not only by the Maxims of Prudence, becauſe it would be to no Purpoſe to refuſe doing what 
may be forced to, but ſtill more by the Rules of Juſtice, which require us to make Satisfaction for the Damage, and to obey a A 
Magittrate. The greateſt Difficulty in this Point then regards Corporal Puniſhments, and eſpecially thoſe that are capital. Now [ns 
here own, that the p4/ick Good, and the Power of him who holds the mighty Sword of Jultice in his Hand, do not require, tat! 
Criminal ſhould go chearfully to ſuffer the Puniſhment that is inflicted on him; or that he ſhould not endeavour to make his LCF 
provided he can do it, without doing Miſchicf to any Body. But, at the ſame Time, it is jult, without Diſpute, that when the a 
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at the ſame Time, an Obligation in him, towards whom hen 
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ce, Book iii. Chap. v. Sect I, bettoeen what one has a Riqhth 
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that the Penalty the Law appoints may be put 
in Execution upon him, after he has made Satiſ- 
faction for the Damage or Harm he has donc; 
ſo, for the ſame Reaſon, he may lawfully endca- 
your to eſcape from it, either by denying the 
Matter, concealing himſelf, or fly ing, without 
the Violation of any Obligation whatever *. 


And therefore the Delinquent is not in Fault, if 


he be not put to Death, but the Blame lies wholly 
upon the Magiſtrate, who neglects a Matter of 
ſuch Concern and Importance to the Common=- 
wealth. Socrates, when Crito perſuaded him to 
make his Eſcape ont of Priſon, told himb, that 
that would be to break the Laws of his Country, 


Bæcler indeed, in his Preface to Grotius, which every good Subject was borind to obey ; that 
writes very obſcurely upon this Subject, Pag. 9. every Man ought to yield to the Sentence the Govern- 
« The Merits of human Puniſhments, ſays he, ment paſſes upon bim; and not return the Injury up- 
« belong to the Law of Nature, both as it is a on the State, or pretend to fhew it has been unjuſt. 
« Law, and as it is natural. It it bea Law, it But theſe are only noble Sayings, which per- 
« produces an Obligation; but there can be no haps, in ſome e Circumſtances, a Perioa 
“Obligation, neither can it be conceiv'd how truly brave and innocent might reſolve to prac- 
« there ſhould be, without ſome Penalty at- tiſe, but which can be of no Force (as I can 
« tending the Violation of the Law”. "Tis be- fee) againſt any thing here aſſerted. And there- 

ond Diſpute, that ſuch as tranſgreſs the Law fore we may further conclude, "That as no Man 
of Nature muſt expect to be puniſhed, becauſe is bound to accuſe himſelf in the civil Court; 
Puniſhments are unavoidably annex'd to every or to make any voluntary Confeſſion of his 
Law; and it is not, inthe leaſt, repugnant to Na- Crime, ſo it is unjuſt, in Criminal Caſes, to put 
ture , that a Man who does Evil, thould ſuffer the Priſoner to declare his Innocence upon 
Evil. But it would be falſe Reaſoning to in- Oath: Tho' this Cuſtom was uſual at Ath:1;s e, 
fer, that, becauſe the Law ee an Obliga- and the thing might look very dreadtul, when 
tion, therefore every Man that breaks it, is obli- the Party was obliged, at the ſolemn Sacrifice 
ged voluntarily to deliver himſelf up to be pu- of a Boar, a Bull, and a Ram, to imprecarc, as 
nifhed by the civil Sword. Hobbes in his Book as the Form ran, Deſirudion to himſeif, his Race, 
de Cive, Chap. xiv. Sect. 7, ſays very well, That and Family. And hence Hobbes infers, de Cive, 
the ſecond Part of the Law, which is call'd the Chap. ii. Sect. 19. That the Anſwers which 
Penal, is 1 and ſpeaks only to the © are forced from a Man in Torture, are no 
publick Miniſters. There is no particular Claule . Evidence to the Fact; but ouly help to 
in the Law, which commands the Criminal to “ find out the Truth. So that a Man has a 


le go voluntarily to the Place of Execution; but © Right to give a true or falſe Anſwer, or, 
Ne there is a particular Injunction to the Magi- if he pleaſe, not to anſwer at all z.“ *Tis 
ls ſtrate, to take carc that Malefactors be executed. an odd Story to this Purpoſe, we have in Cte- 
o Net Hass 
þ 
6 a Vid. Gret. Lib. ii. Chap. xx. $ 1. b Plato in Criten. Pag 37, Sc. Ed. Wech. © Demoſthen. contra Ariſtocrat. But 
it was the Accuſer, and not the Accuſed, who, laying his Hand upon the conlecrated Fleſh of the Victim, utter'd horrible Imprecations 
ght againſt himſelf, his Family, and all his Race. 
But . 8 5 
db has been taken, and condemn'd upon a thorough Hearing of the Cauſe, in Form of Law, if he iis no Way to eſcape, either by 
Cs breaking open the Priſon, or ſome other Stratagem, he ſhould ſuffer the Puniſhment without murmuring, and having Recourſe to any 
ther violent Means, to get avray, or oppoſing the Magiſtrate in the lawful Exerciſe of his Power. Neither ought he to reſiſt or defend 
on of himſelf, againſt thoſe who endeavour to hinder him from making his Efcape, as he would have a Right to do againſt an unjuſt Aggreſ- 
tion ſor, or Magiſtrates of Juſtice, whom, ſuppoſing their being convinced of his Innocence, he finds manifeſtly endeavouring to deiiroy 
him, and cannot avoid being unjuſtly condemn'd, if once he falls into the Hands of Judges that are exaſperated and prej udiced againit 
z the him. The Reaſon our Author alledges for acquitting Criminals of all Obligations in Relation to Puniſhment, has nothing in it that is 
over, ſolid; and if it were allow'd of, it would as well prove, that a Criminal is no more oblig'd to pay a Fine, or make Satisfaction for 
38 4 Damage done, becauſe the generality of Mankind have much ado to perſuade themſelves to it, and violent Means muſt be uſed to force 


em to it; we ſhould conclude from thence, againſt what our Author himſelf maintains, that a Soldier is not oblig'd to go, or defend a 
Poſt, where, according to all Appearance, there is but little Hopes of eſcaping with Life. See the former Chap. iv. & B. iii. Chap. vii. 
$5. Mr. Gundling (in his Jur. Nat. Chap. xxxvi. f 44.) anſwers me here, That the Soldier may have Hopes of ſaving his Life by 
making a brave Defence ; whereas the Criminal, who 1s led to Execution, is undone without Remedy. But, I. What 1 have ſaid 
ſhews plainly, That we muſt ſuppoſe the Cafe here to be fuch, where the Criminal is in a Condition to reſiſt with ſome Hopes of 
Succeſs. A Man led to the Gallows has no Arms to make uſe of againſt the Hangman or Guards who attend him. The Queſtion 
here relates to a Man arm'd, who is about to be ſtopp'd, or whom the Gaoler and other Officers of Juſtice try to apprehend, after he 
has eſcap'd. And then I would aſk, whether ſuch a Criminal has not as much Pos of Safety in defending himlelf to the laſt Extremi- 
ty, againſt thoſe who do their Duty ; as the Soldier has in fighting againſt his Enemy ? II. They ſuppole here the falſe Principles of 
Hobbes, which our Author has refuted, Lib. iii. Chap. vii. $ 5, I mean, That, by a phyſical and unſurmountable Neceſſity, Men can- 
not ſubmit to ſuffer Death, or any other great Evil without Reſi ance, and therefore there is no Means of obliging them to it. See 
what I have ſaid upon the Place laſt cited, and Lib. i. Chap. v. 5 9. Not. 5. But, to cut the Matter thort, III. Let us 
ſuppoſe a Man guilty of wilful Murther, Perſons come to apprehend him, and he cannot avoid being taken, unleſs he exerts himſe lf 
to the utmoſt. He kills one, or more, of the Perſons. Is this ſecond Murther innocent, or is it not? No gne will venture to affirm 
bis, for he, againſt whom the Murtherer defended himſelf, was not an unjuſt Aggreſſor. He only did his Duty, and the Magitirate, 
by whoſe Orders he ated, had a Right both with Regard to him and the Criminal, to ordain his Seizure. But if the killing the Of- 
f cer of Juſtice is areal Murther, why ſhould it not proceed from hence, That the Murtherer, as a Subject of the State, is bound not 
V reſiſt Perſons inveſted with public Authority, when they uſe the Right of puniſhing the firſt Murther according to the I aws ? I might 
add many other Reflections, — what J have ſaid is more than ſufficient. As to what M. Gundling ſays, That there may be a Right 
without any Obligation anſwering to it; and the Example which he brings, from M. Thomajius, who had formerly himſclf been of a 
contrary Opinion; 1 have formerly taken Notice of them, Lib. iii. Chap. v. $ 1. Not. 1. I may, alſo, oppoſe to them Mr. Hertius, 


who has here declar d againſt our Author, and Titius, Ob/erv. in Puffend. Dc x L. and Mr. Carmichacl in his Notes on the ſame Place, in 
his Abridgment of the Puties of a Man anda Citizen. 


1 Quintil. Declam. cecxiv. All Confeſſion is of ſuch a Nature, that a Man would be th 
4 Declam. ccexxviii. Neither is there any Man fo deſperate, or that hath fo little Love for hi 

Lich a Deſign to deny them. 

Jie Lib. xlviii. Tit. i. L. 1. F 23. D. de 2ueflionib. Charrom de la Sageſſe, Lib. i. Chap. iv. $6. © This Invention of the 
= Rack is a dangerous Invention; and ſeems rather a Trial of Patience than of Truth. And he that can bear, and he that cannot 
bear it, equally conceals the Truth. For why ſhall Pain make me rather confeſs what is, than force me to ſay what is not? And, 
on the contrary, if he, that has not committed the Fact of which he is accus'd, is patient enough to ſuffer theſe Torments, 
will he not be ſo that has, when ſo great a Reward as Life is propoſed to him? I believe that the Foundation of this 
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ass Account of the Indies; he ſays, « That 
ce there is a Spring in India, the Water of which, 
« as ſoon as drawn, turns into a Curd like that 
« of Cheeſe, and that, if a very little Quantity 
©« of this be infuſcd into Water, and ſo drank, 
t there will follow a Diſtraction upon it, which, 
« the ſame Day, will certainly make a Man diſ- 
ce cover every thing he hath been concern'd in. 
« He adds, the King takes the Advantage of 
« this Water, when he would make a full Diſ- 
© covery, whether the Party accus'd is really 
6 guilty of the Crimes he is charg'd with, or 
« no; and, if a Man diſcovers himſelf to be 
6 ouilty of what he is indicted, he is forced 
« to be his own Executioner; but, if his own 
4 Confeſſion proves nothing againſt him, he is 
©« immediately acquitted,” But it ſhould be 
carefully obſerv'd, that generally, in all Laws, 
the diſpoſitive Part, or that which contains the 
Matter of the Law, and the comminatory, or 
that which comprehends the penal Sanction, 
arc expreſs'd by two diſtin&t Forms of Words; 
as thus, You ſball not do this; and, He that does 
ſo, ſpall ſuffer the Penalty. In ſome Laws, the 
latter Part ſeems to be no more than the Condi- 
tion of the foregoing Prohibition, thus, 70 
ſhall not do ſo and ſo, except yon pay ſo much by Way 
of Mulf#. And, in Laws of this Nature, that 
which looks like a penal Sanction, is, in re- 


duce the Subject to a frugal Way ar r: 

to enrich the publick Treafar 4 * Life or 
of any Price for Privilege; or 1 . 0 alloy 
the Law of Nature, is ablolutely unlawful. py 
the common Deſign of other: Laws mon 
diſpoſe Men to Obedience, by the = 
niſkhment, And, therefore, that Per 
thing of the true Nature of Puni 
when he had ask'd the Magiſtrate, 
Fine for ſtriking a Blow on the 
down the Money, and ſtruck the 
himſelf, For the Laws were made tg red 
Injurics, not to allow of Diſpenſations to 00 
mit them upon the Payment of a Sum of Tal 
ney. And, therefore, it is evident, that cho 
Laws only, where the Prohibition is altemati 
or conditional, excuſc a Man from the Offend. 
who has paid his Mulct, or is in a Readinef 
to pay it; which he is, likewiſe, obliged to 60 
upon Demand; but not in other Laws, where 
the Interdict laid is abſolute. But it mug = 
confeſſed, that there * to be no ſuch Lays 
as the purely penal, or ſuch as propoſe no other 
End, but to make Advantage by the Fine, 
Some indeed call ſuch a Law purely penal, which 
barely annexes a Penalty to a plain Command 
and neither expreſsly commands nor forbids 
any thing; and this is given for an Inſtance, 4 
Perſon elected Mayor of a Town, refuſing the Offi 
ſhall be fined an Hundred Pounds to the Pallal. 


Fear of Py. 
{on knew no- 
ſhment, Who 
What Was the 
Face, threy 
Magiftrate ! 


ality, no more than a Tax; ſince it is left to the 
Diſcretion of Subjects, whether they will pay But in my Opinion, this, and all other Statue 
the Money the Law demands, or forbear ſuch a of the like Nature, imply ſome ſuch Precept 4 
particular Act. And this is generally the Me- this: No Aan, when be is lawfully elected, ful 
thod obſerv'd in ſumptuary Laws; the Defign refuſe to afift the Commonwealth , 1o that, that de- 
of which is commonly alternative, either to in- fore ſcems to be a penal Clauſc annex'd to this. 


2 Vide Sanderſon de Obligat. Conſcient. Prælect. vii. Sect. 13. /egg. 
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« owing to the Conſideration of the Effort of Conſcience. For to the Guilty it ſeems to aid the Torture, to make him conſe 
« his Crimes, and to enfeeble him; and, on the other Hand, to fortify the Innocent againſt it. To ſpeak the Truth, tis a Me- 
« thod full of Uncertainty and Danger: For what would not a Man do, or ſay, to avoid ſuch intolerable Pains ? Eriam innocentes 
« copit mentiri dolor. Publ. Syr. ver. 191. Whence it happens, that he, whom the Judge has put to the Torture, to prevent his 
Death innocently, dies both innocent and rack d. "Thouſands and Thouſands have loaded themſelves with falſe Copfeſſions; 
« among whom I place Philotas, conſidering the Circumſtances of Alexander's Perſecution againſt him, and the Manner of his Tor- 
« ture. But however, ſay they, tis the leaſt Evil that human Weakneſs could invent; very inhuman however, and, in my Opinion, 
very uſeleſs. Several Nations, leſs barbarous in that Reſpect, than the Greeks or Romans, who call'd em fo, held it horrible and 
« cruel to torment and tear a Man in Pieces, for a Crime of which you are {till in doubt; what can it be but the Effect of your Ig- 
« norance? Are you not unjuſt, who, rather than put him to Death unjuſtly, torture him worſe ? Let it be ſo, ſee how often be hal 
« rather die without a Cauſe, than to undergo this Scrutiny, which is more painful than the Puniſhment ; and often, by its Severity, 
« antedates both the Puniſhment and Execution.” MonrAldNE's Eſſays, Book ii. Chap. v. GRrorivs in one of his Letters (Let, 
DCXL111. Printed at Amſterdam in 1686.) ſays, That there are numberleſs Examples of | who have been put to Death unjuſiy, 
upon a Confeſſion extorted from em by the Rack; and therefore he does not at all wonder that there have been ſeveral grave and piow 
Perſons of Opinion, that Chriſtians ought not to make uſe of Torments, to force Men to Confeſſion of Crimes, fince it is certain, 
that there is no ſuch Thing in the Law of Mes; that in England People live in as great Security as in any other Nation, tho the 
Rack isnot uſed there; and that, during the Time which Rome preſerv'd her Liberties, no Citizens could be put to the Torture. How: 
ever this be, it is, at leaſt certain, That we ought to uſe this violent Remedy but ſeldom, and with great Caution; neither are vt 
always to believe what the ſuffering Perſon ſays. The Reman Lawyers acknowledg'd this, as is evident from the following Las. 
DPunſtioni fidem nen ſemper, nec tamen nunquam habendam Conſtitutionibus declaratur : Etenim res eft fragilis & periculeſa, & que wr 
ratim fallat. Nam plerigue patientid five duritid tormentorum ita tormenta contemnunt, ut exprimi eis veritas nullo modo poſt : di 
tant ſunt impatientid, ut in quovis mentiri, quam pati tormenta wvelint: ita fit, ut etiam vario modo fateantur, ut non tantum /e, crix 
etiam alios comminentur. Didks r. Lib. xlviii. Tit. xviii. De gue/tionibus, Leg. i. $ 23, where, to obſerve by the bye, the laſt Words ar 
very corrupt. We may ſee divers Methods of correcting them, in the Ob/erwvationes of Nic. Catharini, Tome i. Thiſaur. Jur. Fag. 497 
It may not be improper to add here the Reſlection of Mr. Ls CIT EAC, on this Subject; in his Abridgment of a Book, where u 
maintain'd, that the inevitable Neceſſity of uſing the Rack, for the Preſervation of the State, has made it as lawful, as War, 28 
other violent Remedies, which are imploy'd againſt the Enemies of the publick Tranquillity. © This Reaſon, ſays he, may pres 
„ when they are perſuaded that there are ſeveral Perſons, who are Accomplices in a Crime, and when it is neceſſary to diſcover em 
in Order to defend ourſelves ; but certainly, where they uſe the Rack, only becauſe the Formality of the Law requires 2 Con 
« ſion from a Criminal before he is puniſh'd, there it is an uſeleſs Cruelty : Since if there are ſufficient Proofs, they need ſearch f 9 
« more, and ſince a Criminal, who knows that he is in no leſs Danger of being put to Death, tho' he does not confeſs, 1 
« does, ſuffers not himſelf to be put to the Torture to confeſs the Truth, when he finds that the Judges are convinced of his Crime 
« On the contrary, when the Fact is doubtful, and he knows, that, by reſolutely ſuffering the Torture without confeſling, they willdo 
« nothing to him, how great ſoever their Preſumptions againſt him may be; the Deſire of avoiding the Puniſhment he deſerves, ms 
« him often reſolve to ſuffer that ſevere Trial, to ſee if he can bear it, and thus it renders him more obſtinate and harden'd.” Ib. 
ate ſeveral Inſtances of Jeu, that have eluded the Spani/s Inquiſition, by affirming in the midſt of their Torments, that they her 
Chriſtians in Reality. Biblioth, 3 Tom. xvii. Pag. 484. See the Example of 1/aac Orobio, mention 'd in the viith. Tom. of be 
ſame Journal, i. 289, Sc. and the Dict. Hiſtor. & Critique of Mr. BAIER, Tom. ii. Pag. 1399. 2 Edit. as, alſo, a curious Pitlerty 
tion written by Mr. Thomas1vs, de Tortura ex feris Chriftianorum proſcribenda. Printed at Hall in 1705. | 

1 Aullus Gellius tells us ſomething like this, Nac. Artic. Lib. xx. Chap. i. But this is not altogether the ſame Story as Mr. Hate 
pretends. This malicious Fool diverted himſelf with giving Boxes to Perſons of a free Condition, he met with in the Streets. 
the Laws of the Twelve Tables laid a Fine of twenty five Pence for this Injury, he was always attended by a Slave, who 
Bag of Money, in Order to pay the People whom he thus affronted. 
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v. But further, ſince we look upon a Judge 
to be juſt, when he inflicts Puniſh nents agree- 
ably to the Demerit of the Offender; and ſince 
ſuſtice is ſaid to be adminiſtred, whenever the 
Penalties are duly allotted; it has, from hence, 
been diſputed among Philoſophers, what Branch 
of Juſtice the Impolition ol Punithments belongs 
to; whether to the commutative or diſtributive 3 
or, as Grotius * changes the *Lerms, to the ex- 
1:tive or attributive. They that refer the In- 
tliction of Puniſhments to diſtributive Juſtice, 
give us theſe Reaſons for it, that in the Diſtri- 
hation of Puniſhments, as well as Goods, there 
is a proportionable Regard had to the greater or 
leſs Deſert of the Perſons. And ſince, accord- 
ing to their Opinion, diſtributive Juſtice is con- 
cern'd in all thoſe Things, which the Whole ap- 

lies to the Parts, or the Commonwealth to par- 
ticular Subjects; it is cvident, that the Com- 
monwealth inflicts the Puniſhments on particu- 
lar Subjects. But it may be replied, That it is 
a Miſtake, to ſuppoſe that Jiſtributive 22 
takes place, as often as there is an Equality to 
be made between more than two Terms b, or, 
whenever any thing is to be divided proportion- 
ably between more than one. For, in Partner- 
ſhip, the Dividends of the Profit are ſhared 
among every one of the Members, according to 
their different Proportions; and yet, in this 
Contract, the Dividend of the Profit becomes 
due a quite different =Y from that of Re- 
wards and Puniſhments. For I think it is ma- 
niteſt, that Puniſhments are not conſequent up- 
on Force of Compact, and that no Man, when 
he ſubmits himſelf to Government, makes any 
particular Agreement to be punithed for the 
Crimes he may commit. And, therefore, the 
| Impoſition of Puniſhments docs not any way 
agree with the Deſcription of diſtributive Jul- 
F tice, which I gave before. Bat farther; it is 
only by Conſequence, and purely accidental, 
that greater Criminals are puniſhed with greater 


i, Kigour, and leſs, with proportionable Scverity, 
and not that it was primarily and in itſelf intended. 
ho or there is no Neceſſity, that, in awarding Pu- 
rin, nichment to any particular Crime, the Magittrate 
Le. WF ſhould make a Compariſon between that Offence 
ui, and ſome other, and ſo proportion the Meaſure 
py of the Puniſhment for both, according to their 


different Degrees of Malignity: But every 
Crime has, as it were, a ſeparate Puniſhment 
Jallotted to it, with more or leſs 0 b as 
the publick Benefit requires it; tho' it uſually 
happens, that the Punithment is either increas'd 
or alleviated, according to the different Degrees 
ſof the Tranſgreſſion. | 

Some — that reduce Puniſhment under 
commutative Juſtice, conſider it, as if Puniſh- 
meut were ſomething aſſign'd to the Delinquent, 
in the ſame Manner, as is uſual in Contracts. A 
Miſtake they were led into upon a common 
1 xpreſſion, that Puniſhment is the Due of every 
Offender; which is mänifeſtly an improper Way 


See above in Book i. Chap. vii. Sect. 11. d See G:ot 
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of ſpeaking. For a Man that kas any thing dus 
to him, has a Right over the Debtor to oblige 
him to the Payment of it, Bat [ think there 
will be no body fo abſurd as to ſay, that the 
Delinquent has a Right to challenge his Puntth- 
ment of the Magiſtrate, And, therctorc, the 
Meaning of that Saying is only this, That 
the Magiftrate may juſtly puniſh a Criminal as 
the Law directe. Grotius, Lib. ii. Chap. xx. 
Sect. 2, ſays, „ That the Diſtribution of Pä— 
„ niſhiments do2s originally and principally be- 
« long to expletive Jultice, for this Realon ; 
„ becauſe nobody can puniſh another lawlully, 
„ unleſs he has a Right to doit; which Rigat 
c ariſeth from the other's Crime.” But he was 
impos'd upon by the doubt ful Meaning of the 
Word Right. For there is a very great Piülb.- 
rence between a Right to do a Thing, aud a 
Right to receive ſomething from another. The 
Meaning of the former Right is this, 1 have a 
Power to exerciſe this particular Act, and no- 
body ought to hinder me in it; the Senſe of the 
latter is this, I have a Right to reccive ſome— 
thing from another, and he, at the fame Time, 
is under an Obligation to let me haye it. Now, 
when the Diſcourle relates to expletive Julticc, 
the Word Rizht is not to be taken in the former 
Signification, but in the latter. And this Right 
is fix'd in him that receives the Thing, and not 
in him that beſtows it; as for Inſtance, when I 
pay my Scrvant his Wages, I am engaged in an 
Act of explctive Juſtice; not becauſe I have a 
Right to pay him his Wages, but becauſe he 
has a Right to demand it of me. Thus, I may 
lately ſay, I have a Right to command my Ser- 
vant to take off my Shoes; but certainly *rwould 
be ſtrangely impertinent to infer from thence, 
that, therefore, to command him that Service 
was an Act of Juſtice, And it is an Argument 
much of the ſame Nature, to ſay, that becauſe 
Puniſhment cannot lawfully be inflicted but by a 
Perſon who has Authority to do it, therefore Pu- 
niſhing is a Branch of expletive Juſtice. Ano- 
ther Argument produced by Grotius, is this, 
„That in Crimes and Penalties there is ſome— 
thing that much reſembles the Nature of Con- 
tracts; for, as the Seller of any Commodity 
is ſuppoſed to have obliged himſelf to cvery 
„thing natural to the Sale, tho' he mention 
nothing particularly; fo every Delinqucnt 
„ ſeems voluntarily to oblige kimſelf to be pu— 
“ niſhed; for every Man's Reaſon tells him, that 
it is abſolutely neceſſary, that cvery great 
„Crime ſhould be puniſhable; and therefore, a 
„Man who chooſcs to trauſgreſs, direCt!y and 
“ dcliberatcly, may, by Conſequence, be ſaid to 
« conſent to be punithed : And, therefore, in 
% Scripture we find, that Sin is frequently call'd 
« by the Name of a Debt, which we are as 
% much obliged to diſcharge, as they that are 
under Bond to their Creditors .“ To which 
I anſwer, That thus much is certain, that if a 
Man knows the Penalty the Law appoints for 


Book ii. Chap. xx. Sect. 2. 


8. avery, 


This is true: But, ſince upon a Sovereign the Right of Life and Death, or the Right of the Sword is conferr'd : Hi: Subjects 
We obliged not to reſiſt him, tho' he makes Uſe of it upon their own Perſons. 

V. L. xlix Tit. xiv. L. 34 D. de Jure Fiſci. Lib. ix. Tit: viii. L. ult. C. ad L. Tuliom My fais. In Tacitus, Ann. vii. Chap. 
RE. lhe Woman that married another Man's Slave without the Knowledge of his Maſter, is ſaid to have conſented to her own 
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fias's Account of the Indies; he ſays, That 
ce there is a Spring in India, the Water of which, 
« as ſoon as drawn, turns into a Curd like that 
« of Cheeſe, and that, if a very little Quantity 
©« of this be infuſcd into Water, and ſo drank, 
te there will follow a Diſtraction upon it, which, 
« the ſame Day, will certainly make a Man diſ- 
c cover every thing he hath been concern'd in, 
« He adds, the King takes the Advantage of 
« this Water, when he would make a full Diſ- 
© covery, whether the Party accus'd is really 
&« guilty of the Crimes he is charg'd with, or 
« no; and, if a Man diſcovers himſelf to be 
<« guilty of what he is indicted, he is forced 
« to be his own Executioner; but, if his own 
<« Confeſſion proves nothing againſt him, he is 
« immediately acquitted.” But it ſhould be 
carcfully obſerv'd, that generally, in all Laws, 
the diſpoſitive Part, or that which contains the 
Matter of the Law, and the comminatory, or 
that which comprehends the penal Sanction, 
arc expreſs'd by two diſtinft Forms of Words; 
as thus, You ſball not do this; and, He that does 
ſo, ſball ſuffer the Penalty. In ſome Laws, the 
latter Part ſeems to be no more than the Condi- 
tion of the foregoing Prohibition, thus, ing 
all not do ſo and ſo, except yon pay ſo much by Wa 
i; Maul. Ad, in Tan of 2% Narare: that 
which looks like a penal Sanction, is, in re- 
ality, no more than a Tax; ſince it is left to the 
Diſcretion of Subjects, whether they will pay 
the Money the Law demands, or forbear ſuch a 
particular Act. And this is generally the Me- 
thod obſery'd in ſumptuary Laws; the Deſign 
of which is commonly alternative, either to in- 


ſpall be fined an Hundred Pounds to the Publich 


2 Vide Sanderſon de Obligat. Conſcient. Prælect. vii. Sect. 13. ſeeg. 


duce the Subject to a frugal Way of. r: 

to enrich ho publick Treafur & * Life, or 
of any Price for Privilege; or 3 
the Law of Nature, is abſolutely unlauful 
the common Deſign of other. L = 
diſpoſe Men to Obedience, by the 
niſkment, And, therefore, that Perſon kn 
thing of the true Nature of Puniſhment no- 
when he had ask'd the Magiſtrate, What wigs 
Fine for ſtriking a Blow on the Face 3 
down the Money, and ſtruck the Magi 2 
himſelf, For the Laws were made tg — | 
Injurics, not to allow of Diſpenſations to ee 
mit them upon the Payment of a Sum of 2 
ney. And, therefore, it is evident, that thok. 
Laws only, where the Prohibition is alternatj 
or conditional, excuſe a Man from the Offi. 
who has paid his Mulct, or is in a Readinef 
to pay it; which he is, likewiſe, obliged to do 
upon Demand; but not in other Laws, whe, 
the Interdict laid is abſolute. But it mug w 
confeſſed, that there ought to be no ſuch Lays 
as the purely penal, or ſuch as propoſe no other 
End, but to make Advantage bo the Fine, 
Some indeed call ſuch a Law purely penal, which 
barely annexes a Penalty to a plain Command 
and neither expreſsly commands nor forbids 
any thing; and this is given for an Inſtance, 4 
Perſon elected Mayor of a Town, refuſing the Office 


3 for to allo 


But in my Opinion, this, and all other Statutes 
of the like Nature, imply ſome ſuch Precept as 
this: No Man, when be is lawfully elected, bal 
refuſe to aſſiſt the Commonwealth , 1o that, that be. 
fore ſcems to be a penal Clauſe anne d to this, 


7 — — 


« owing to the Conſideration of the Effort of Conſcience. For to the Guilty it ſeems to aid the Torture, to make him confeh 
« his Crimes, and to enfeeble him; and, on the other Hand, to fortify the Innocent againſt it. To ſpeak the Truth, tis a Me. 
« thod full of Uncertainty and Danger: For what would not a Man do, or ſay, to avoid ſuch intolerable Pains ? Eriam inmcents 
« copit mentiri dolor. Publ. Syr. ver. 191. Whence it happens, that he, whom the Judge has put to the Torture, to prevent hi 
« Death innocently, dies both innocent and rack'd. ouſands and Thouſands have loaded themſelves with falſe Copfeſſions; 
« among whom I place Philotas, conſidering the Circumſtances of Alexander's Perſecution againſt him, and the Manner of his Tor- 
« ture. But however, ſay they, tis the leaſt Evil that human Weakneſs could invent; very inhuman however, and, in my Opinion, 
very uſeleſs. Several Nations, leſs barbarous in that Reſpect, than the Greeks or Romans, who call'd em fo, held it horrible and 
« cruel to torment and tear a Man in Pieces, for a Crime of which you are ſtill in doubt; what can it be but the Effect of your ly- 


« norance? Are you not unjuſt, who, rather than put him to Death unjuſtly, torture him worſe ? Let it be ſo, ſee how often be hal 
rather die without a Cauſe, than to undergo this Scrutiny, which is more painful than the Puniſhment ; and often, by its Severity 
« antedates both the Puniſhment and Execution.” MonrAlNE's Eſſays, Book ii. Chap. v. GRortus in one of his Letters (Let, 
DCXL111. Printed at Amſterdam in 1686.) ſays, That there are numberleſs Examples of People who have been put to Death unjuſt, 
upon a Confeſſion extorted from em by the Rack; and therefore he does not at all wonder that there have been ſeveral grave and piow 
Perſons of Opinion, that Chriſtians ought not to make uſe of Torments, to force Men to Confeſſion of Crimes, fince it is certain, 
that there is no ſuch Thing in the Law of Moſes ; that in England People live in as great Security as in any other Nation, tho de 
Rack isnot uſed there; and that, during the Time which Rome preſerv'd her Liberties, no Citizens could be put to the Torture. Hos. : 
ever this be, it is, at leaſt certain, That we ought to uſe this violent Remedy but ſeldom, and with great Caution; neither are vv Wn all 
always to believe what the ſuffering Perſon ſays. The Reman Lawyers acknowledy'd this, as is evident from the following Lav. Wn altotte 
DPunſtioni fidem non ſemper, nec tamen nunguam habendam Conſlitutionibus declaratur : Etenim res eft fragilis & periculoſa, & que d. Wl the p1 
ratcm fallat. Nam plerique patienti4 five duritiâ tormentorum ita tormenta contemnunt, ut exprimi eis veritas nullo modo poſt: di JP ppe 
tant ſunt impatientid, ut in quovis mentiri, quam pati tormenta velint: ita fit, ut etiam vario modo fateantur, ut non tantum je, vin or all 
etiam alios comminentur. Dicks r. Lib. xlviii. Tit. xviii. De gue/tionibus, Leg. i. f 23, where, to obſerve by the bye, the laſt Word : De < 
very corrupt. We may ſee divers Methods of correcting them, in the Ob/erwationes of Nic. Catharini, Tome i. T aur. Jur. Fag. 4%. Wl ot the 
It may not be improper to add here the Reflection of Mr. Ls CLxxc, on this Subject; in his Abridgment of a Book, where W Sor 
maintain'd, that the inevitable Neceſſity of uſing the Rack, for the Preſervation of the State, has made it as lawful, as War, :ol We ommi 
other violent Remedies, which are imploy d againſt the Enemies of the publick Tranquillity. * This Reaſon, ſays he, may prevail WR 8 
. when they are perſuaded that there are ſeveral Perſons, who are Accomplices in a Crime, and when it is neceſſary to diſcover CY wh 
in Order to defend ourſelves ; but certainly, where they uſe the Rack, only becauſe the Formality of the Law requires a Cone. Wn the | 
« ſion from a Criminal before he is puniſh'd, there it is an uſeleſs Cruelty : Since if there are ſufficient Proofs, they need ſearch r Miſtak 
« more, and ſince a Criminal, who knows that he is in no leſs Danger of being put to Death, tho' he does not confeſs, (41 1! ik Ex vet 
« does, ſuffers not himſelf to be put to the Torture to confeſs the Truth, when he finds that the Judges are convinced of his C. Be P 
« On the contrary, when the Fact is doubtful, and he knows, that, by reſolutely ſuffering the Torture without confeſſing, they wilo Wn fende 
« nothing to him, how great ſoever their Preſumptions againſt him may be; the Deſire of avoiding the Puniſhment he deſerves, max 
« him often reſolve to ſuffer that ſevere Trial, to ſee if he can bear it, and thus it renders him more obſtinate and harden d.“ There 
ace ſeveral Inſtances of Jews, that have eluded the Spari/s Inquiſition, by affirming in the midſt of their Torments, that they n 
Chriſtians in Reality. Biblioth, _ Tom. xvii. Pag. 484. See the Example of 1/aac Orobio, mention'd in the viith. Tom. of 
ſame Journal, Pag. 289, c. and the Di&. Hiſtor. & Critique of Mr. BavIE, Tom. ii. Pag. 1399. 2 Edit. as, alſo, a curious Due 
tion written by Mr. TnonAsits, de Tortura ex foris Chriftianorum proſcribenda. Printed at Hallin 1705. p 
1 Aullus Gellius tells us ſomething like this, Noc. Attic. Lib. xx. Chap. i. But this is not altogether the ſame Story as Mr. Ho 
pretends. This malicious Fool diverted himſelf with giving Boxes to Perſons of a free Condition, he met with in the Street 
the Laws of the Twelve Tables laid a Fine of twenty five Pence for this Injury, he was always attended by a Slave, who carried! 
Bag of Money, in Order to pay the People whom he thus affronted. x 
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v. But further, ſince we look upon a Judge 
to be juſt, when he inflicts Puniſh nents agree- 
bly to the Demerit of the Offender; and ſince 
aſtice is ſaid to be adminiſtred, whenever the 
Penalties are duly allotted ; it has, from hence, 
deen diſputed among Philoſophers, what Branch 
of Juſtice the Impolition of Punithments belongs 
to: whether to the commutative or diſtributive ; 
or, as Grotius * changes the Terms, to the ex- 
1-tive or attributive. They that refer the In- 
fiction of Puniſhments to diſtributive Juſtice, 
give us theſe Reaſons for it, that in the Diſtri- 
bution of Puniſhments, as well as Goods, there 
is a proportionable Regard had to the greater or 
jeſs Deſert of the Perſons. And ſince, accord- 
ing to their Opinion, diſtributive Juſtice is con- 
cern'd in all thoſe Things, which the Whole ap- 
lies to the Parts, or the Commonwealth to par- 
ticular Subjects; it is cvident, that the Com- 
monwealth inflicts the Puniſhments on particu- 
lar Subjects. But it may be replied, That it is 
a Miſtake, to ſuppoſe that Jiſtributive na 
takes place, as often as there is an Equality to 
be made between more than two Terms b, or, 
whenever any thing is to be divided 8 
ably between more than one. For, in Partner- 
ſhip, the Dividends of the Profit are ſhared 
among every one of the Members, according to 
their different Proportions; and yet, in this 
Contract, the Dividend of the Profit becomes 
due a quite different kak, + from that of Re- 
wards and Puniſhments. For I think it is ma- 
niteſt, that Punithments are not conſequent up- 
on Force of Compact, and that no Man, when 
he ſubmits himſelf to Government, makes any 
particular Agreement to be puniſhed for the 
Crimes he may commit . And, therefore, the 
Impoſition of Puniſhments docs not any way 
agree with the Deſcription of diſtributive Juſ- 
tice, which I gave before. But farther; it is 
only by Conſequence, and purely accidental, 
that greater Criminals are puniſhed with greater 
Rigour, and leſs, with proportionable Scyerity, 
not that it was primarily and in itſelf intended. 
For there is no Neceſſity, that, in awarding Pu- 
niſhment to any particular Crime, the Magiſtrate 
mould make a Compariſon between that Offence 
and ſome other, and ſo proportion the Meaſure 
of the Puniſhment tor both, according to their 
different Degrees of Malignity: But every 
Crime has, as it were, a ſeparate Puniſhment 
Wallotted to it, with more or leſs A as 
the publick Benefit requires it; tho” it uſually 
happens, that the Punithment is either increas'd 
Wor alleviated, according to the different Degrees 
Wot the Tranſgreſſion. 

Some — that reduce Puniſhment under 
eommutative Juſtice, conſider it, as if Puniſh- 
neut were ſomething aſſign'd to the Delinquent, 
In the ſame Manner, as is uſual in Contracts. A 
Miſtake they were led into upon a common 
--xpreſſion, that Puniſhment is the Dae of every 
fender; which is mänifeſtly an improper Way 


. 


See above in Book i. Chap. vii. Sect. 11. 
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of ſpeaking. For a Man that kas any thing dus 
to him, has a Right over the Debtor to oblige 
him to the Payment of it. But I think there 
will bz no body fo abſurd as to ſay, that the 
Delinquent has a Right to challenge his Punith- 
ment of the Magiſtrate, And, therctorc, the 
Meaning of that Saying is only this, That 
the Magiſtrate may juſtly puniſh a Criminal as 
the Law dire&ts. Crotius, Lib. ii. Chap. xx. 
Sect. 2, ſays, That the Diſtribution of Pa- 
„ niſhiycnts do2s originally and principally be- 
« long to expletive Juſtice, for this Realon 3 
© becauſe nobody can puniſh another lawlully, 
© unleſs he has a Right to do it; which Rigut 
“ ariſcth from the other's Crime.” But he was 
impos'd upon by the doubtful Meaning of the 
Word Right. For there is a very great [Jiil-- 
rence between a Right to do a Thing, aud a 
Right to receive ſomething from another. The 
Meaning of the former Right is this, 1 have a 


Power to exerciſe this particular Act, and no- 


body ought to hinder me in it; the Senſe of the 
latter is this, I have a Right to reccive ſome— 
thing from another, and he, at the ſame Time, 
is under an Obligation to let me have it. Now, 
when the Diſcourſe relates to expletive juſtice, 
the Word Rizht is not to be taken in the former 
Signification, but in the latter. And this Right 
is fix'd in him that receives the Thing, and not 
in him that beſtows it; as for Inſtance, when I 
pay my Servant his Wages, I am engaged in an 
Act of explctive Juſtice ; nt becauſe I have a 
Right to pay him his Wages, but becauſe he 
has a Right to demand it of me. Thus, I may 
lately ſay, I have a Right to command my Ser- 
vant to take off my Shocs; but certainly *twould 
be ſtrangely impertinent to infer from thence, 
that, therefore, to command him that Service 
was an Act of Juſtice, And it is an Argument 
much of the ſame Nature, to ſay, that becauſe. 
Puniſhment cannot lawfully be inflicted but by a 
Perſon who has Authority to do it, therefore Pu- 
niſhing is a Branch of expletive Juſtice. Ano- 
ther Argument produced by Grotius, is this, 
„That in Crimes and Penalties there is ſome- 
* thing that much reſembles the Nature of Con- 
tracts; for, as the Seller of any Commodity 
is ſuppoſed to have obliged hiniſelf to every 
„thing natural to the Sale, tho' he mention 
nothing particularly; ſo every D2liaquent 
& ſcems voluntarily to oblige kimſelf to be pu— 
“ niſhed; for every Man's Reaſon tells him, that 
c it is abſolutely neceſſary, that cvery great 
„Crime ſhould be puniſhable; and therefore, a 
« Man who chooſcs to trauſgreſs, directiy and 
&« dcliberatcly, may, by Conſequence, be ſaid to 
40 conſent to be puniſhed: And, therefore, in 
„Feripture we find, that Sin is frequently call'd 
« by the Name of a Debt, which we are as 


« much obliged to diſcharge, as they that are 


under Bond to their Creditors 2.“ To which 
I anſwer, That thus much is certain, that if a 


Man knows the Penalty the Law appoints for 


d See G-of. Book ii. Chap. xx. Scct. 2. 


7 J very. 


13 This is true: But, ſince upon a Sovereign the Right of Life and Death, or the Right of the Sword is conferr'd : His Subjects 
e obliged not to reſiſt him, tho' he makes Uſe of it upon their own Perſons. 

* V. L. xlix Tit. xiv. L. 34 D. de Jure Fiſci. Lib. ix. Tit- viii. L. ult. C. ad L. Juliam Matis. In Tacitus, Ann. vii. Chap. 
1. The Woman that married another Man's Slave without the K nowlelge of his Maſter, is ſaid to have conſeuted to her own 
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ſuch a 3 Crime, and yet is wilſully guilty 


of it, he can have no Reaſon to complain of un- 


Juſt Uſage, or to think himſelf hardly dealt 


with, when he is brought to Puniſhment. But 
it cannot from hence be inferr'd, that a Man 
gives a direct and immediate Conſent to his own 
Puniſhment; or rather, that he has obliged him- 
iclt, by his own Conſent, to ſuffer it; ſince no 
Man is cver guilty of a Crime, but he has 
ſome Hopes, either by concealing himſelf, or 
ſome Way or other to ſecure himſelf from Juſtice 7, 
Vaſquins indeed *® attempts to prove, that Cri. 
minals are obliged by their own Conſent to ſuf— 
fer Puniſhment, becauſe the penal Laws, as well 
as others, are made by the Conſent of the Sub- 
jcct; or at fartheſt, becauſe the legiſlative Pow- 


cr is derived originally from the Confent and 


Agreement of the People. But I think there is 
little or no Force in the Argument: For, as I 
have proved elſewhere, Laws are not Compacts 
or Agreements. And I think there is no Abſur- 
dity in the Thing, that I ſhould give my Con- 
{cnt to the Eſtabliſhment of a Power, which 
may perhaps afterwards exerciſe certain Acts * 
upon me, whether I will myſelf, or no. Only, I 
can pretend no Reaſon of Complaint, it I do at- 
terwards feel its Severity, becauſe I conſented to 
ſuch a Power. But Sin is comparcd to a Debt, 
not becauſe a Man is oblig'd to conſent to his 
own Puniſhment, but becauſe the Legiſlator has 
the ſame Right to challenge the Penalty of the 
Delinquent, as a Creditor has to demand the 
Money lent to the Debtor ; and becauſe the Bo- 
dy and Goods of the Offender are no leſs liable 
to the Magiſtrate on a Criminal Account, than 
the Goods of the Debtor are to the Credicor in 
Caſes of Debt. In the Elements of the Roman 
Law », Obligations are divided into ſuch as ariſe 
from Conſent, and ſuch as are the Reſult of 
Tranſgreſſion; but it ſhould be obſerv'd, that 
trom Tranſgreſſion there ariſcs an Obligation, 
only to make Satisfaction for the Harm that is 
done, but not to ſuffer the Puniſhment : And 
that Obligation itſelf is not properly founded 
upon a Man's Conſent to the Penalty ; but upon 
that Neceſſity of Reſtitution, which, upon a 
Settlement of Property, evidently flows from 
the Law of Nature. Thus Ariſtotte diſtinguiſhes 
Contracts into the voluntary, and the inyolun- 
tary e. But his Meaning may be thus explain'd; 
that as in Contracts of Duty there is a Return 
made of equal for equal, ſo in criminal Caſes 
the Satisfaction ought to be an Equivalent to 
the Damage. But the Reaſon why he calls the 
Obligation to make Satisfaction, an involuntary 


ß. Controv. IIluſir. Lib. i. Chap. xxviii. N. 12, 13. 
Book i. Chap. vii. Sect. 12. 


3 8 


Contract, is becauſe, tor Lxample in C. 
Debt, it depends upon the Credited, paſes of 
5 1 5 the Creditor 8 Pls. 10 

whether the Debtor ſhall pay the Ma... 
no: But, tor Example, the Obligation , 587 
is under, to reſtore me what he has roob'y . 
of, or the Valuc of it, bears no Manner or Be. 
lation to any Conſent of mine, but he brig = 
upon hi mſelf much againſt my WIII. oss 8 
certain, I had rather he ſhould have let 455 0 
quiet Poſſeſſion of what was my own, than b, ” 
given me the Trouble of bringing an Ae 
Theft againſt him, cſpecially where there 3 
Hope ot recovering more than barely the eu 
cipal by it 3. But it may be further confidere), 
that generally cvery Right has an Obligation 
that anſwers it in another Jerſon. And, — 
upon Commiſſion of the criminal Action the 
Party that is injured has a Right to demand Re. 
paration for his Loſs, or the Harm he hs fu 
tered ; and the Injurious is under an Obligation 
to make him Satisfaction; and this is the An 
ter which expletive Juſtice relates to. But 28 the 
criminal Action is a Deviation from the Lay: 
the Governors of the Commonwealth hay: Power 
to punith as they think neceſſary; but the De. 
linquent is under no Obligation to offer him{;1; 
voluntarily to be puniſh'd. For which Rey 
the Inſtitution of Puniſhments cannot fall under 
expletive Juſtice. So that it may be ſaid 4, upon 
the whole, that Puniſhment docs not belong to 
either Species of Juſtice, but makes a Particy- 
lar Branch itſelf. Unleſs it may be thought mars 


e 
proper to ſay, that both the Impoſition of Ju. ; _— 
niſhments, and the Diſtribution of Rewards, to 
which have not been determined beforchand by WR + - 
particular Compact, are Parts of Prudence net. the 
ſarily belonging to the Government of oth:r, are 
and thcreſorc thould be ranx'd under Juſtice in . find 
general, E Soci 

VI. It will therefore, I think, be allow!» WE be it 
every Man that pretcnds to Reaſon, that thy rect 
by Nature all Men are upon the Level, -and b. the 
niſhment itſelf ſeems a — and rigid Sort ot! 
Diſcipline, while Men endcavour only to afiit E 
and ruin one another; and tho” the wiſe Cru End 
of the World hath ſo diſpoſed the Nature s out 
Man, and the Events of Things, that ill At {RP Rec 
ons arc generally purtued by iil Conſequences, be ur 
which, in a Manner, revenge themſelves upon th: ho? x 
Cauſes of them: Yet that poſitive human i or ar 
niſhment, after all, hath nothing in it rp bers 
nant to natural Equity; but that, on the cu» {Fnich 
trary, it is abſolutely neceſlary to the com anno 
Quiet and Security of Mankind. For as it 3 Which 
requiſite to the publick Peace of the Wolde er thi 

b I/itur. Lib. iii. Tit. iv. De Ob Hg, Seck. 2. © Sec nel Bp See 
e no 


1 


P 


1 TuvcyD1Des, Lib. ii. Chap. xlv. Edit. Oxox init. There are ſeveral Crimes which the Commoritvealth hath forbid under is 
of capital Puniſhment ; and yet Men have Hopes ſtrong enough to perſuade them to venture and run that Riſque ; and there an 
who will undertake an hazardous Enterprize, when he deſpairs of the Succeſs of his Plot, and we never heard that one SA 1 


from another, which did not imagine itielf ſtronger and better prepar'd for War. 3 il Socie 

2 Altho' a Law, as ſuch, is not an Agreement; it do25 not follow from thence, That the Obliga:ion of obeying it is no: 9 

» : , . S : a - LE * 4 * D. 5 % __ lere all ſ 

upon the general Convention, by which Subjects ſubmit themſelves to the Legiflative Power of the State. Now this is ccrtat bs 

Point we mult come to. 'Therefore we may ſafely affirm, That whatever ReluGance Men have to fufer Puniſhment, cr wr 1 If _ 
they may flatter themſelves with the ＋ ＋ of avoiding it; yet, as they wilfully oſſend every Day, and know there are Laws 0” expect 
they may be puniſh'd, thro' the Effect of their own proper Conſent ; they are ſuppos'd, with Reaſon, whenever they commit a Wer pu 
to render themſelves obnoxious to the Pgniſhment. So that, not only, we do them no Injury by indliddling it, but their Cen the a . 


immediate Foundation of their Obligation to undergo it, eſpecially when they cannot eſcape without infringing the Rights 0! * I 


giſtrate, in the Manner mention'd above, N. 1. Pag. 74. 


3 According to the Roman Law, there lay an Action ſor Reſtitution four fold: Sce-above, Lib. iii. Chap. i. $ 5. Nor. 2. 
All this Diſpute is very unneceſſary, as well as the Dirifion of Juſtice, upon which it is founded Sce my Note | P. 


Lib, i. Chap. i. $ 8. and Lib. ii. Chap. xx. ü. Note 5. 
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CAP. III. 


ut an End to the Equality of Nature, by erect- 
ing civil Governments ſo in the general Looſe- 
nels and Corruption of Manners, and natural 
Averſion to Virtue, the Force of Government 
would ſoon be difloly'd, if bad Men were not 
confin'd, and frighten'd into Obedience, by the 
Dread of ſome preſent Evil. And ſince every 
Man is beforchand told publickly what he ought 
to do, and what forbcar doing, and what Pu- 
niſhments will be inflicted on ſuch as act other- 


it, by a wilful Tranſgreſſion of the Laws, he 
falls under the Severity of the Puniſhment. 

VII. As to the Perſons the Right of puniſh- 
ing is to be lodg'd in, and exerciſed upon, tis 
Grotius's Opinion, Lib. ii. Chap. xx. G 3. „That 
Nature has not given any Determination upon 
it. So far indeed, ſays he, we may diſcover 
from Nature, that tis moſt convenient, fome 
Superior ſhould be impower'd with it; tho' 
« that is not abſolutely neceſſary neither; un- 
« leſs we take the Word Superior in ſuch a Senſe 
« as will imply, that a Man who is guilty of a 
« criminal Action, ſhall be thought to have 
« made himſelf inferior to all the reſt of Man- 
« kind by that very Act. 'The Conſequence of 


| « which is, that no Man ongat to be puniſh'd 


« by one equally guilty with himſclf =.” But I 
con{-{s T cannot be perſuaded, but that the Pow- 


er of puniſhing is a Part of Sovereignty, and, 
E conſequently, that no body can properly be ſaid 
& to inflict Puniſhment upon a Man, unlcis he has 
E » uthority over him. For tho' upon a View of 
the ill Diſpoſitions of Men, and how eaſily they 
arc inclined to injure and moleſt one another, we 
find it abſolutely neceſſary to the Preſervation of 
Society in the World, that Puniſhments ſhould 
be inflicted ; and tho” every Man ought to di- 
rect his Actions to the Support of Society, as 


\ 
** 

4 
2 


wiſe, no Man can blame any Body but himſelf, 


Lives and Fortunes of the Subjef, &c. 769 


Evils of War, and all Acts of Hoſtility, muſt 
not be call'd Puniſhments, tho' tis true, that we 
procure Caution againſt future Injurics by them; 
tor, in a State of War, every Man provides Cau- 
tion tor himſelf, by his own Force, and in what 
Manner he pleaſes 3 but the Caution an injured 
Perſon re&iyes from Puniſhments muſt be procu— 
red by the Power, and according to the Deter- 
mination of the Superior; in War, the injured 
Party only 1s directly concern'd to punith and 
ſuppreſs his Enemy ; but in civil 3 Government 
the whole Commonwealth is as much concern'd, 
as the Party that is injured, to puniſh a Crimi- 
nal. Again, tis left to the Diſcretion of the 
injured only, whether he will revenge himſelf 
upon his Enemy, with a War-or not; but 'tis 
left entirely to the Superior, whether Puniſh- 
ment ſhall be put in Execution, or not; nay, 
he has Power to inflict it, tho” 4 the injured Par- 
ty deſire the contrary. And laſtly, the Quan- 
tity of the Puniſhment 1s generally determined, 
before the Fact is committed; but, in War, the 
Caution muſt be ſettled according to the Circum- 
ſtances of my own, or my Enemy's Condition. 
But, beſides, tho' Nature has not determined, 
whether I, or any other particular private Man, 
ought to have the Right of inflicting Puniſh- 
ments, any more than it has deſigned us to be 
Princes; yet, I think it is ſufficiently clear from 
Reaſon, that Puniſhment, as it is the Exccution 
of a judiciary Sentence, ought to be derived 
from ſome Superior, or from a Perſon who has 
Authority over the Criminal. Neither is there 
any Reaſon why we ſhould be fo nice in the Ex- 
plication of the Word Superior, for 'tis abſo- 
lutely falſe, that every Sin leaves ſuch a Blot up- 
on a Man's Honour and Character, that he muſt 
preſently be thought no better than a Bealt. 
Neither is it good Reaſoning to infer, that, be- 


the general Good of all Mankind; yet it docs cauſe ſuch a Man is guilty of ſuch a Crime, 
not follow, that 2 Man is obliged to under- therefore I have Power to puniſh him. For, it 
10 * every Action that tends to advance that I ſuffer by the Criminal Action, in a Liberty of 
t End; ſince that would be to no Purpoſe, with- Nature, I may demand Satisfaction of him for 
out a Concurrence of certain other particular the Injury, and Caution for the future, in a Way 
14%. WWE Requiſites. Thus, it is neceſſary Men ſhould of War: If the Action does not affect me, but 
as, de under ſome Sort of Government or other; ſome other Perſon, whom 1 am not particularly 
at tho' nobody imagines, that it is left at random, obliged to defend, I can have no more Pretence 
ah. or any Man to aſſume a Right or Power over to engage myſelf in his Cauſe, than I have to 
vu WP bers as he + pleaſes. Now then, every Evil preſcribe Laws to thoſe that owe me no Sub- 
h Which is inflicted upon antecedent Tranſgreſſion, jection. Ex. ii. 14. It was a Saying of Democritus, 
ann Fannot properly be call'd Puniſhment, but that That it was moſt agreeable to Nature, that the moſt 
* hich was threatened before, and is inflicted af- deſerving Perſon ſbould govern ; which is, perhaps, 
er the Crime is known, And, therefore, the true enough in this Senſe, That where the Go- 
** See Jen, Chap. viii. ver. 7. Rom. ii. 22. b See what has been ſaid on Sect. 4. All the Reaſons our Author alledges, 
e ove nothing, unleſs we allow of his Definition of the Word Puniſt ment. ; 

wh The Queſtion here is, whether any other than a Superior can uſefully exert the Right of Puniſhment, or whether it belongs to him 
= Wone? The Compariſon drawn from this, That every Man cannot pretend to the Sovereign Power, is quite out of the Gueſtion. 


* he Sovereignty 1s ſo far from being neceſſary to thoſe who live in an independent State of Nature, That it is directly contrary to the 
ks ential Character of that State. foam, - our Author's Confeſſion, the Uſe of Puniſhment is neceſſary for the Preſervation of 
* il Society, and, conſequently, between thoſe who live out of ſuch a State. Therefore every Man ought to have a Right of puniſhing! 
: ere all are equal. Hence it follows, That it is no ways eſſential to the Nature of Puniſhment, that it ſhould be inflited by a Su- 
nave lor. So that thoſe who affirm this do nothing but beg the Queſtion. 
r If every Man, in the State of Nature, has a Right of puniſhing, whoever wilfully violates the Rules of the natural Law, ought 
expect that ſome body will exert that Right againſt him. As to what regards the Sentence, there muſt be one here, for one ſhould 
'er puniſh without due Deliberation, and a thorough Knowledge of the Crime. But if this Sentence is not given, nor executed, 
the Authority of a Superior, it is only inſufficient by ſuppoſing the Point in Queſtion. 
eis falſe that, among thoſe who live in an independent State of Nature, jt only concerns the injured Perſon to repreſs the Of- 
der. Others, in this Caſe, have as much to ap _ from the Effect of Impunity, and this the rather, becauſe there is wanting 
quick and efficacious Method which is found in civil Society, for the Prevention of this Evil. in the State of Naturs, if the 
on aggrieved is incapable of procuring himſelf Satisfaction, which may often happen, it is the Intereſt of all others, who are ſub- 
to the like Invaſion, to take the Alarm. 
This may, alſo, take Place between thoſe who live in a State of Nature, ſuppoſing that others believe it their Intereſt not to leave 
Crime unpuniſh'd. For every Man may renounce his own Right, tho” he has no Authority to take away that of others. 
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770 Gf the Power of the Sovereign ter Ne Book VIII 


vernment is to be conferr'd upon a ſingle Perſon 
elected by a Plurality of Voices, and no one 
Man has any particular Claim of Right to it 
more than another, it would be the moſt rati- 
onal Way of Procceding, to make Choice of a 
Perſon of the greateſt Merits, and that ſeemed 
to be beſt acquainted with the Arts of Goycrn- 
ment. But ſuch a Perſon can pretend to no 
Authority over others, except they voluntarily 
ſubmit to him. As for what Gretins ſays; That 
a Criminal onght not to be puniſhed by a Perſon as 
guilty as himſelf ; this docs not properly concern 
them that have publick Authority to punith, but 
only affects ſuch People as love to cenſure and im- 
peach others, barely upon their own private Au- 
thority, and out of a pretended Hatred to Vice, 
without Warrant from any Obligations they are 
under by the Duties of their Office and Place. 
'Tho' without Diſpute it is very unbecoming, and 
muſt neceſſarily leſſen the Re _ that is due to 
the l and the Laws, when the Perſon who 


that neither private Revenges, nor Injuries of 4.; 
date Men, nor Pains inflified by public 4 zh Pri. 
without precedent publick Condemuntion: ws 55 
_ by uſurped Power, nor Harms * Evi 
the Subjet without Regard to ſuture G wrong 4g 
perly Punifhments, but rather As of 727% by 
But it muſt be obſerv'd, that ſuch falſe F. . 
ments as theſe do not immediately place ug; 

State of War, or give us Licence to make + J 
the Liberties of an Enemy, or that a Man ws 
has ſuffered ſuch Evils is left to his Freed, Who 
return Hoſtilities upon thoſe that inflicted rhe 
The ſame Author, alſo, excludes thoſe Evil 3 
being Punithments, which are the natural Jn 
ſequences of evil Actions; as when 4 May ” 
aſſaulting another, is himſclf ſlain or woungeq f 
when be happens to fall ſic upon the Commiſſion q 
ſome unlawful det; tho this indeed will I: nd 
ey many from Ged. Again, he favs, that 5 
the Harm inflicted is leſs than the Benefit that yg. 
rally follows the Crime committed, it is rate tl 


uniſh. 


adminitters Juſtice, is guilty of the ſame Vices Price or Redemption, than the Puniſhment of 4 | 
he puniſhes in others, for a Man who puniſhes Crime. And, among his As of Holtility, he ' 
that in others, which he allows himſelf to be mentions the Exceſs of Puniſhment ; or whey, / 
guilty of, docs not ſeem to be out of Love with greater Puniſbment is inflited than the Law alli a 
the Crime, but to envy others the Enjoyment /; and when Hurt is infliged for a Fa dime tv. 
of ita. Vet I don't think it had been unlawtul fore any Law forbad it; and when ayy Evil inn. J 
for * Nero himſelf, after he had kill'd his Mother, fied on the Sovereign; and when Harm is infligd 
to have put others to Death that had been guilty apon a declared Enemy. But what he adds to thi 1 
of the like Crime b. And in this Hobbes is of the afterwards; that one who has been a Fubjed, ani * 
ſame Opinion, Leviath. Chap. xxviii. that Puniſh- declares himſelf an Enemy, is not to ſuffer as a hu. 2 
ment is derived from the Superior as ſuch. The je, but an Enemy, and therefore that ſuch as m: ſo 
Definition, indeed, which he gives of Puniſh- guilty of Treaſon, may be made to ſuffer whatſry * 
ment is hardly ſo full as it ought to be, contain - the Repreſentative of the Commonwealth will, cr a Fs 
ing only thoſe Puniſhments that are inflicted by Enemies. I cannot agree with him; becaul Pt 
the civil Power, and making mention but of one whatever Puniſhment is 1atlicted upon Treaſon M 


End cnly. Puniſhment, ſays he, is an Evil in- 


flied by publick Authority on him that has done or 


omitted that which is judg'd by the ſame Authority 
to be a Tranſgreſſion of the Law, to the End that the 
Will of Man may thereby be the better diſpoſed to 
Obedience. But he rightly infers from thence 


a Vide Plin. Lib. viii. Epiſt. xxii. Plato Minze. He is a wicked Man who does one thing himſelf, and commands another. 4d 
Gratian, Cauſ. iii. Queſt vii. Chap. iii, iv, & g. b But yet, not for Domitian to puniſh Women convicted of Adultery, uu 
himſelt had debauch d them, Zoraras, Tom. iii. To this we may refer that which Medea ſaith, in Scucca's Trag. wer. 500, Er. 


is inflicted upon the Force of Authority, u 
—— from the ſupreme Power, tho' th 

raitor himſelf may rebel and deny his Authe- 
rity, and ſometimes put the Commonwealth t 
a Neceſſity of ſuppreſſing him by Arms, befor 
he can be procecded againſt as a Criminal; s 
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4 | 
He did the Crime, that hath th' Advantage of it, Reg 
He's innocent to You, who only was for 
Your Inſtrument. | : 
that 
And certainly all voluntary Informers and Cenſurers of others, ought to take Care how they fall under the Reach of what Jia Jure 
faith, Sat. it. ver. 23, Oc. pun 


Let him cry Blackmoor- Devil, whoſe Skin is White, 
And Bandy-legs, who treads himſelf upright ; 

Let him reprove that's Innocent. In vain 57 
The Gracchi of Sedition muſt complain. 33 


Lori pedem rectus derideat, Afthiopem albus, 
Quis tulerit C racchos de ſi ditione querentes ? 
Outs cælum terris non miſceat, & mare cœlo, 


Si fur diſpliccat Verri, aut homicida Miloni, 


Cladius accuſet marches, Catalina Cethegum, Twould make you ſwear the Planets from their Spheres, : One; 
In tabulam Sllæ ft dicant diſcipuli tres? Should Verres peach Thieves, Milo Murtherers, A Cons, 


Clodius tax Bawds, C. thegus Cataline 

Or, Sylla's Pupils Sy//a's Rules decline. 

: Dleſt Times! 
That made thee Cenſor of the Age's Crimes! 

Rome now muſt needs reform, and Vice be ſtopt, 


Since a third Cato from the Clouds is dropt. . Set 


And again the ſame Satyr, wer. 38. 

Felicia tempora; que te 
Nloribus opponunt; habeat jam Roma pudorem. 
Tertius 6 clo cecidit Cato. 


Mr. T att 


Seneca, Controv. Lib. ii. contr. 14. There is nothing more deſpicable than a Man who chaſtiſes Vice, and yet imitates it. Cie. 1% 
Quzeſt. Lib. iii. Chap. xxx. It is the particular Character of Folly, that it diſcovers another's Faulis, and forgets its own. Po 
Trucul. Act. i. Scene ii. v. 58. He that accuſeth another of a diſhoneſt Action, ought to be cautious himſelf. Owid. Fall. L. 


v. 047. 


Unenvied he a brave Example ſtands, 


Sic agitur Cenſura, & fic exempla parantur, 
Who by his Deeds confirms what he commands. 


Cum TFudex, alios quod monet, ipſe facit. 


7 See what I have ſaid upon Gretius, Lib. ii Chap. xx. 5 3. Not. 5. 


- 


Cub. TIT. Lives and Fortunes 


when a Man is in Purſuit of his Slave who is run 
away, he does it by a Right ot Property, and 
not of War. I may further add, that the Evils 
an Encmy ſuffers, are none of them thought to be 
infamous, whereas the Infamy of it is a particu- 
lar Addition to the Puniſhment of Traitors, 
VIII. The next Thing that falls under Con- 
ſideration, is the End of Puniſhment, which 
every Man ought to propoſe to himſelf in in- 
flicting it, after Satisfaction made for the Da- 
mage, or when the Nature of the Caſe will not 
admit of Satisfaction. And here my firſt As- 
ſertion is, that though it docs not appear to be 
unjuſt in itſelf, that the Man who did Evil ſhould 
faffer Evil b, yet that Puniſhment ought never to 
he inflicted without a Proſpect of making ſome 
Advantage from it. And therefore Hobbes makes 
this one of his Laws of Nature, de Civ. Chap. iii. 
Sect. 11. That, in Revenges or Puniſbments, Men 
ought not to look at the Greatneſs of ihe Evil paſt, 
but the Greatneſs of the Good to follow; whereby te 
are forbidden to inſlict Puniſhment with any other De- 


he au than for the Correction of the Offender, or the 
14 Admonition of others. And 'tis Plato's Judgment 
us „ That a Man who ads with Prudence, will never 
be. puniſh barely fer the paſt Offence ; for it is impalſi- 
1 ble for him to undo what is done already; but he 
550 will always regard what is to come, either to prevent 
his the ſame Offender from being guilty a ſecond Time, or 
nd 


elſe to frighten others 08 trauſgreſſing by bis Ex- 
ample d. It is indeed abſolutely neceſlary, that 
ſome Regard ſhould be had to the Crime com- 
mitted, becauſe, without that, tis evident there 


7 can be no Puniſhment; but then the End of 
auk Puniſhment ought, alſo, to be conſidered, that a 
fon, Man may not ſuffer Eyil for what is too late for 
and him to remedy ; for, tho' he be a Criminal, yet 
the he is of the ſame Fleſh and Blood with other 
the- Men. And Hobbes proves this Law by theſe 


two Reaſons; firſt, Becauſe a Man is obliged, by 
| the Law of Nature, upon Caution for the future, to 
© pardon them who repenting defire it; and ſecondly, 
© Becauſe Revenge, as it reſpedis only the paſt, without 
E Regard to the Example and Profit to come, is only a 
A Triumph and Glorying in the Hurt of another, teud- 
© ing to no End, and is therefore vain and contrary to 
© Reaſon. It might perhaps be a Saying proper 
for an Attila e, that be knew nothing ſweeter 
Bs than Revenge, and thought no Satisfaftion in Na- 
ture greater + But a Judge, when he is forced to 
puniſh, ought by no means to take Pleaſure in 
the Sufferings of the Criminal f. 

MD 

Oni fruitur pænd ferus eft, legumque videtur 

1 2 df 2 3 ille eſt, 
Quem ratio, non ira movet qui ſacta rependens 
Conſilio punire poteſt. 


Tis crucl Pleaſure to enjoy the Pain 
ur Sentence dooms the Guilty to ſuſtain; 


See Gret. Book ii. Chap. xx, Vide Bacon. Serm. fid. Chap. iv. 


The Puniſhment. 


Ws, Aag. Chap. xxxii. h Senec. de Ira, Lib. i. Chap. xvi. 
ervis exportandis, k Conf. Senec. de Clem. Lib. i. Chap. E 


of the Subject, QC. 77] 


Juſtice forgets her firft and great Intent, 
When to Revenge ſhe turns the Puniſhment. 
But *tis a Godlike Happineſs of Mind, 
Freely to judge, with Paſlion unconfin'd ; 
To reaſon calmly, and, as Things appear 

In their true Light, be gentle, or ſevere: 


And therefore Augn/ias ſtruck out the Names of 
ſuch Criminals, that by their Meanneſs could at- 
ford their Enemies no other Satisfaction, than 
that of Revenge s. And thus, when the Magi- 
ſtrate puniſbes a Criminal with Death or Ignominy, 
it is not becauſe he takes any Delight in their Pu- 
niſhment, but becauſe he intends ſuch Examples ſor 
publick Inſirudion, and that the Commonwealth may 
make ſome Advantage by thar Death, who did it no 
Benefit in their Lives b. But I am not fo tar of 
Hobbes's Opinion, as to call it an Act of Hoſli- 
lity, whenever the Government puniſhes without 
conſidering the true End of Puniſhment; ſo the 
Puniſhment in other Reſpects be inflicted accord- 
ing to the Laws of the Commonwealthi. 

IX. But the true and genuine End of Pu- 
niſhment is Precaution againſt Injurics; which 
1s obtained, cither by the Amendment of the 
Offender, or by deterring others by his Eam- 
ple from offending for the future; or by infliting 
ſuch Puniſhment on the offending Party, as ſhall 
deprive him of a Capacity of tranſgreſſing any 
more; which Grotius, in other Words, in the 
Second Book, Chap. xx. Se# 6, expreſles thus, 
Puniſbment either reſpeds the Perſon's Good that of 
fended, or his, whoſe Intereſt it was he * not 
have offended : or indifferently, the Good of every 
one k. The firſt Sort of Puniſhment is that which 
deſigns the Amendment of the Offender, or to 
correct his bad Inclinations by a contrary Me- 
thod of Cure. For ſince every Action, and eſpe- 
clally one which 1s deliberate and repeated, is apt 
to biaſs our Deſires, to give us a Hankering after 
it, and to grow into what we call an Habit; it 
will be neceſſary to deprive Vice, as ſoon as we 
can, of all that looks tempting in it!, And 


_ therefore, as Socrates ſaid, of all Deliuqueuts he is 


certainly the moſt unfortunate, who never ſuff:red for 
his Crimes, and he's ſure to be leſs hippy, u henever 
he does, ſince then he ſatisfies the Fuſtice 8 Gu and 
Aan; for he that ſuffers diſchargeth the Guilt of his 
Conſcience®, Correction, as Seneca lays, well deſign'd, 
and uſed with Fudgment, is ſometimes abjolutely ne- 
ceſſary; there being no ſuch Hurt in it as is common- 
ly imagin'd ; for under an appearing Evil it carries 
with it a very ſucceſsful Remedy. bor a vicious Diſ*- 
po/ition is reſorm d by Pain and Unegſineſs inflicted 
on the Body, after the ſame Manner, as it is uſual 
to bring crooked Timber to Straitneſs, by plying it 
over Fire, or by opening its Parts for Uſe, by the 
Hedge and Saw. Though we need not go ſo 
far, as to agree to what the ſame Author faith 
in another Place; that when either by ourſelves, 


o Pindar. Nem. Od. iv. ver. 52. 


*Pigorra m g mals beine. 


He that doth Ill, 'tis juſt ſhould ſuffer. 
When you have had the guilty Confidence 
To do a Crime, learn to ſubmit and bear 


Euripid. Hecub. ver. 12 50, Se. 


BS © Plato Protag. Pag. 226. A. B. Edit. Viech. © Seneta de Ira, Lib. i. Chap. xvi. ſpeaks to the ſame Senſe. «© Jornandus de 
| bus Geticis, Chap. xxxix. f Claud. de Conf. Mallii, ver. 22 
Avid. Call. Chap. xii. It never looks well for a Prince to be guilty of Revenge, purely to ſatisfy his own Reſentments. 8 Sue- 


, &c. Valer. Max. Lib ii. Chap. ix. Sect. 3. Pulcat. Gallicanus 


viath. Chap. xxviii. Add Lib. xviii. Tit. vii. i fr. Lib. vii. L. 
' P/:to, Gorgias, 325, &, m Semecade Ira, Lib. i. Chap. v. 
ffffs or 
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or vy Friends, we have injured any Perſon, it is 
our Duty immediately to apply ourſelves to the Ma- 
giſtrate to be puuiſbed, as we would to a Phyſician , 
left the injurious Diflemper ſhould ſo far iuſeci us, as 
to ſettle in an incurable Diſeaſe For a Man who 
is of ſo good a Diſpoſition, as to be in a Readi- 
neſs to deliver himſelf up to 9 to puniſh 
his own Faults, has. no necd of making the Ma- 
giſtrate his Phyſician, but may be ſafely truſted 
with his own Cure. 

X. As to the Perſon who is to inflict this Sort 
of Diſcipline, Grotius thinks *, „ That it is na- 
« turally free for any Man to exerciſe that Sort 
* of Puniſhment, which deſigneth only the Re- 
« formation of the Offender ; provided he be 
« Maſter of a good Judgment, and not guilty 
« of the fame 3 or others of the like Na- 
« ture himſelf.“ (For they are certainly the moſt 
1npardonable Criminals, who have the Impudence to 


impeach others of Crimes they are guilty of themſelves; 


and if a Man would reform others, he muſt firſt 
mend himſelf *.) “ But that as to other Sorts of 
« Puniſhments which are of a compulſive Na- 
« ture; ſuch as Whipping, Beating, and the 
c like; Nature hath made no Diſtinction be- 
« tween the Perſons that may, and thoſe that 
« may not; inflict them upon others; except it 
„be, that Reaſon hath particularly allowed 
% Parents the Ule of this Right over their Chil- 
« dren, upon the Force ot natural Relation, 
« And therefore generally the civil Laws, to 
e prevent Confuſion and Diſturbances, have juſtly 
&« reſtrained the common Affinity of Mankind, 
only to the nearer Branches of Blood.” But 
there does not ſeem to be much Satisfaction in 
this; for, as I ſaid before, no Puniſhment, what- 
ever the End of it be, can be inflicted, but by 
the Authority of the 3 Sovereign: And therefore 
all Reproof by Words look rather like Counſcl 
and Advice, thanPuniſhment; which, when vehe- 
mently delivered and preſſed in harth Language, 
ſcems to be founded rather upon the particular 


2 Lib. ii. Chap xc. Sect. 7. 
Ver. 23, Cc. 


Of the Power of the Sovereigu over the Book VII 


Jou ſo little Buſineſs of your own, as to intey4, 


b Vid. Terent. Heautontimor. AR. 1. Sc. 1. Ver. 24, Cc. 
d V. L. xlvli. Tit. x. Lib. vii. Sect. 3. D. de Injariis. Libanius Declam. 20. 


Laws of Friendſhip >, than upon any com 
Right. And the Truth of this appears "apy 
common Return that is made to any Man boy : 
undertakes to reprove a Perſon he his ng 3 
quaintance with (as Terence © repreſents it.) 8 
another's, aud meddle with what doth not conc, 2 
And thereſore Chremes, in that Author, * be 
juſtifies his reprimanding Meuedemus, appeals t, 
the Right of a Neighbeur, which, he (aig, h. 
thought might claim the next Title to Friend 154 
But befides, tis a very neceſſary Part ot "is 
dence, to know how to apply our Reproof; f. 
an unſcaſonable Miſtake of this Nature may be 
of very ill Conſequence to a Man's ſclf, 28 
harden the Perſon he intended to reform, in the 
vicious Courſe he was in before. Parents tj. 
deed have a Right to correct their Children upon 
a double Account; both becauſe the Method; 
of Education, which Nature obliges them t, 
beſtow upon their Children, would be to no Pur. 
pole, it they had not the Liberty, as they fe 
Occaſion, to uſe them with a little Sharpne; 
and Severity; and becauſe, out of civil Goy:ry. 
ment, they would have an abſolute Sovereignty 
over them. And though in many Comm. 
wealths this Power is reduced to a very little 
Compaſs, yet they have ſo much almoſt every 
where left them, as giveth them Leave to cui 
rect their Children at Diſcretion, for thoſe petty 
Misbehaviours, which arc the Effects rather gf 
the Levity and Imprudence of Youth, than of 
any invetcrate ſettled ill Habits of the Mind; 
and which more diſturb doineſtick Quict, than 
the publick Peace. And 'tis as neceſſary, that 
ſuch as in the Parents Stead have the Care of 
educating young People committed to them, # 
Tutors, Governors, and Maſters e, ſhould be 
allowed the ſame Power; becauſe they can neter 
diſcharge their Dutics as they ſhould, without 
the moderate Uſe of gentle Diſcipline 5. Bur 
this Sort of Puniſhment, Grctius ſays, ought n. 
tr 

e Thid. Act. 1. S.1. 

e See Mr. Noodt's Treat 


ad Legem Aquiliam, Chap. vi. Where he alledges, and explains, judiciouſly, ſeveral Deciſions of the Roman Lawyers upon is 


Subject. 


* 


——_— 


: Apuleius de Dogm. Plat. p. 615. Edit. in uſum Delph. There is more Diſquiet and Uneaſineſs in the Inipunity a Delinquent 
enjoys, than there is in the moſt ſevere Puniſhment. Plato de LL. Lib. ix. in the Beginning. No Puniſhment appointed by Law | 
intended for an Evil, but only to effect one of theſe two Things, either to make the Offender better, or, at leaft, not fo bade 
he was. Arifiot. Eth. ad Nicom. Lib. ii. Chap. ii. pag. 20. Ed. Pari/. Puniſhment is a Sort of Phyſick, and Phy ſick common 
works by Contraries. Alcinon. de Doctrin. Platon. Chap. xxxii. It is as neceſlary for an Offender to be puniſhed, as it 1 fora 
ſick Man to apply himſelf to the Phyſician: For Correction is a Sort of Remedy for a vicious Mind. Tacilus, Ann iii. Chap. li. 
A debauched, a crazy and violent 'Temper, muſt be cooled and kept under by Reſtraints as ſtrong as the Force of its Luſts. Haan 
in Critias, in the Beginning. The proper Puniſhment for one who tranſgreſſeth out of Negligence, is that which makes Jum d 
tious. 

2 Bat ſee what is ſaid to prove the contrary, Sect. 4. Not 3. of this Chapter. by 

3 Jſcrat. de Permutatione, pag. 5 39. Edit. Pari/. Lactantius Div. Inſt. Lib. iv. Chap xxiii. Ven Criſpus in Tacitus, Hag. Lt." 
Chap. x. towards the End, condemned Fauſtus, tho" he himſelf had been employed and rewarded for bringing in Accuſations of the Mu 
_ it is ſaid, That the Puniſhment of the Crime did not grieve Fauftus ſo much, as it did that ſuch a one ſhould inflict it. A 

v. Gentes, Lib. i. It is a great Injuſtice in you, to make that Criminal in us, which you do yourſelves ; or to allow yourleirs 
in the Practice of thoſe Things, which you ſtrictly forbid to others. | 

4 2. Curtius, Lib. iii. Chap. xii. Not. 16. ſpeaking of Hetboſtion, No one could take that Liberty to reprove the King which ie 
did, which yet he was ſo tender of uſing, « the King ſeemed rather to allow him in it, than he to aſlume it. Cc. Off. Lid. 
Chap. xvii. Advice, Perſuaſion, Exhortation, Conſolation, and ſometimes Reproof, are particularly uſed in Friendſhip. Hm. Iii 
> 3 Ver. 792. Ava Yi I ragguparis ig rav. And to this we may refer that of Maſenius Niſis in Tacitus, Hilt. Lib. & 

'hap. Ixxx1. 1 x 

5 8 NECA de Ira, Lib ii. Chap. xxvii. The Corrections of Parents and Maſters muſt be looked upon to be of the ſame Natur 
with Cutting and Abſtinence, and other ſevere Methods of Cure, which do us Good when they hurt us. What Poxwer other * 
tions hade over others in this Caſe, may be ſcen Lib. ix. Tit. v. C. de Emendatione propinguorum. PL Aro de LL. Lib. wu. Pag. 197 
A. decrees, that in his Commonabealth, ſince young People are as untractable as the wildeſt of Beaſts, thoſe Children that Mere Fi 
ſhould be ſubje& only to the Correction of thoſe * had the Charge of their Education. But that any Freeman ſhould have 15 
Liberty to chaſtiſe any Slave, whether Boy, Maſter, or Tutor, if he took him in any Fault. Xceph. de Repub. Lacedæmon © 


curgus made a Law, that no Man ſhould command his own, or another Man's Children, to do any I hing but what was juſt. Ars 


that if a Child ſhould be beaten by another, and complain of it to his Father, ir ſhould be thought mean and irreputable, if l 1 
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Father did not correct him again. But what Xenophon /ays Lib. v. Tei j,. (That, if I finke any Man for his q 
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Cut. III. 


wer to proceed ſo far as Death; ſince tis very ab- 
ſard to hope to reform a Man by throwing him 
into a Condition, in which tis impoſſible for him 
to expreſs any Amendment: 'Though tis the 
Opinion of ſome, that when a Man is grown in- 
corrigibly vicious, *tis | and reaſonable to de- 

tire him cf Life; eſpecially ſince ſuch Sort of 
Perſons are generally very bad Neighbours to 
others. So Seneca ſays, That Death is the 
« beſt Remedy for an incorrigible Diſpolitton 3 
« and that 'tis the ſafeſt Way for him to leave 
« the World, who is never like to be Maſter of 
« himſelf in it:.“ And Flato ſays, “ That a 
« wicked Man had better not live, ſince he is 
« under a Neceſſity of living ill.” Sulpitizs 
Aſper, in Tacitus, gave this Reaſon for his en- 
gazing in the Conſpiracy againſt Nero, that it 
was impoſſible for him to flop his Cruelties otherwiſe, 
or as Suetoninus tells the Story in his Life of Nero, 
Some of the Conſpirators charg'd all the Guilt of the 
Plot upon Nero himſelf; as if they could not have 
better expreſs'd the Keſpe& they had for him than by 
killing him, aſter he had diſbouour d 1 1 by ſuch 
Variety of Wickedneſs :. Yet Charity ſhould per- 
ſuade us not to be too eaſily prevail'd upon to 
give any Man over for deſperate. But this Sort 
of Puniſhment may, alſo, promote the Good of 
others. For *tis certainly ſufficient Caution to 
others, when a Man rctorms upon the Senſe of 
the Severity of his Puniſhment; and when an in- 
corrigible Perſon ſuffers Death, greater Security 
cannot be given that he will nevercrcate freſh Di- 
ſturbances. And that none but ſuch incorrigible 
Perſons ſhould ſuffer Death, may perhaps be 
well enough admitted, in Crimes of a lower 
Rank, and leſs Malignity ; but Crimes of a deep- 
er Stain muſt not be allowed the ſame Privilege. 
For ſince no Man is to be declared incorrigible, 
till he hath been frequently guilty of the ſame 
Fault, it would be but lierte for the Advantage 
of the Commonwealth, to defer the Puniſhment 
of a Criminal, till he had frequently repeated 
perhaps the worſt of Villanies. 

XI. Another End of Puniſhment is his Good, 
whoſe Iatercſt it was the Criminal ſhould not 
have offended, or who ſuffer'd by. the other's 
Offence; that he may not, for the future, be in 
Dangerof the like Injury from him, or any one 
elſe . And this is to be obtained theſe pang pai 
Fir}, by the Death of the Criminal; or Secondly, 
if he be allowed Life, by depriving him of 


| Power to hurt; as by keeping him in Cuftody, 


taking his Arms, and other Inſtruments of Miſ- 
chief from him, ſecuring him in ſome diſtant 


2 Sec Grot. Book xx. Chap. ii. Sect. 8. b Numb. xxxv. 


Ver. 512. 


1 


Lives and Fortunes of the Subject, &c. 


d Homer. Iliad. ix. Ver 628. Vid. Apoll. Rhod. Argonaut. Lib. i. Ver. go. 
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Place, and the like : Or elſe, Thirdly, by obli- 
ging him to learn, at his own Peril, not to incur 
further Guilt, or offend any more; which falls 
in with the Amendment, I before treated of. 
But now there can be no effectual Way to ſecure 
the Party injured from ſuffering the like from 
other Hands, but by ſuch a Puniſhment, as ſhall 
be publick, conſpicuous, and make the Criminal 
an Example. And for this Reaſon Malefactors 
arc ſeldom executed in Priſon, but in Places of 
common Reſort, and with ſuch frightful So- 
lemnity, as may ſtrike Terror into the Multitude. 
And this is an End ſo natural to Puniſhment, 
that when, in Heat of Paſſion and Revenge, a 
Man thinks he hath had ſufficient Satisfaction 
from the Perſon that had abuſed him, tis uſual 
to add, as you like this, provoke me auot her Time. 
But however, the Sovereign only has juſt Power 
to inflict this Puniſhment : Though Legiſlators 
in ſeveral Commonwealths, in Compliance with 
the fierce and obſtinate "Tempers of their Peo- 
ple, have made ſeveral Allowances and Ind ulgen- 
ces to that ill-natur'd Paſſion, which urges Men 
to proſecute their own Reſentments, and do 
themſelves range The Revenger of Blood in 
the divine Law ſeemeth to have been eſtabliſh'd 
by ſuch an Allowance b; except we rather think 
this to have been ſome Remainder of the State 
of Nature. And ſome think they diſcover a 
Cuſtom like this in Homer, in that Paſſage which 
relates to Theoclimenus. Indeed, I think the 
Law Euripides mentions, can hardly be explain'd in 
any other Senſe e, qv 2io1 e walter, ev)2wroxreivar Ae uh, 
that is, they made Sat isſaction by Baniſhment, aud 
did not kill one another, implying that the old 
Cuſtom of private Revenge was abrogated, to 
prevent the Danger of its going too far ; which, 
in Puniſhments inflicted by the Magiſtrates, there 
is no Fear of. It appears indeed from Homer, 
that it was uſual to buy off the Baniſhment, by 
paying a pecuniary Mulét to the next of Kin 
to the Party kill'd 4. And at this Day, in Mo- 
rocco, tis permitted the Kindred of the mur- 
ther'd Perſon, either to compoſe all Difference 
by an Agreement with the Murtherer, or to diſ- 

atch him without formal Proceſs, if publick 
Juſtice hath not apprehended him before; be- 
cauſe it is there taken for a ſettled Rule, that 
Revenge 1s no Sin, And Tacitus, in his Account 
of the Germans, Chap. xxi, tells us, That the Fa- 
ther, or the next of Kin, are under a Neceſſity of en- 
gaging in the _— but the Difficulty of an Ac- 
commodation (laith he) is not great, for tis uſual 
to expiate a Murder, by a Preſent of a certain Num- 


Deut. xix. Vide Sc/den de J. N. & G. ſec. Hebr. Lib. iv. Chap. ii, 
Gretius upon Exod. xxi. 12. Add Rochefort Deſcr. Antill. Pag. 2. Cha 


p. xix. Homer. Odyſſ. g Ver. 276. © Euripid. Oreſtes, 


l own I deſerve to be puniſhed, but then it muſt be ſo as Parents are puniſhed by their Children, or Maſters by their Scholars : 
Fer thus Phyſicians are allowed to cut and burn their Patients, when it is in Order to their Cure) was only to 


; and Moreſene/s of Humour that wwas obſerved in him. But what may be lawful for a General or 


ie leærful for every one elſe. 
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Pleaſed yourſelf in it ſo long, that it is impoſſible you ſhould 


' SEXECA de Ira, Lib. i. Chap. xvi. in the Beginning. You are now grown incurably Wicked, 
Crime to another; you no longer give yourſelf the Trouble to bring Excuſes (which 


bat think the Sin itſelf Reaſon enough for you to ſin on. 


excuſe that Severity 
a Commander to do, is not therc- 


and are perpetually adding one 


ill Men are ſeldom without) for your Vices, 


You have ſuch a Thirſt after Wickedneſs, and have indulged, and 


| uit it, till you take leave of yourſelf. You will one Time or oth 
endcavour to lay violent Hands upon yourſelf. Well; we will 4 wrt yy 


* 
+. © * 2 "4 F* 4 if " 
-&x* ö Js x on * 0 


is now left for 


your Friends, and remove that Madneſs from you, which ſo diſ- 
orders vou; and, ſince you are ſo deeply engaged in your own and other Mens Puniſhments, 


will ſhew you all the Good that 


rp you, and that is, Death. Sexec. de Benef. Li. vii. Chap. xx. Plato in Gorgia, Pag. 349. B. Tacitus Ann. xv. 
ap. 111. 


2 Felton. Nero, 


3 Chap. xxxvi. Jamblicus in Protrept. Chap. ii. As it is ſafer to apply Cauſticks to a Swelling, than eave it to itſelf; 
13, better for 


a wicked Man to die than live, Ro/ar. Per ſic. Chap. i. When a1 
ter he ſhould die than live, as PLA Tro will have it, de LL. Lib. ix. Pag. 928. D. 


an is never Innocent but in his Sleep, it is bet- 


ber 
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ber of Sheep, and other Cattle; and then all of the to relate only to divine Juſtice, or the partic, 
eh wilt be fully ſatisfied *. / Sanctity of the Fewiſb Nation. — 
XII. The third End of Puniſhment is the XIII. As to thoſe Exceptions which Groting « 
Gcod of all indifferently ; the Severity of the adds to this Propoſition, That the Inflii:y of 40 
Puniſhment being ſufficient Caution for every exemplary Puniſhments ought to be lidg'd in the Gg. 
Man's Security :. The Deſign of which Sort of verument of every State, it mult be obſerwd, that 
Puniſhment is, either to prevent Malefactors that whatever is inflicted in certain Places, and on 
have done Injuries to ſome, from doing the like certain Perſons, which are not ſubjett to any de. 
to others; an Effect to be obtain'd, either by terminate Court of Judicature, as, for Exam. 
putting them to Death, by confining or diſabling ple, upon Pirates, muſt be reduced under the 
them in ſuch a Manner, as ſhall deprive them of Right 5 of War, which is utterly different from 
the Power of doing Harm 3, or, by the Rigour the Power of punifhing. For Pirates and Free. 
of the Puniſhment, overcoming their Inclinati- booters are common Enemies, and eyery Man 
ons to tranſgreſs: or elſe to better others, that may draw his Sword againſt them. Iis good 
might be encouraged by the e . of De- Advice indeed which Gretius gives afterwards « 
linquents, from hurting and di quieting their that it would be the moſt proper Method ir 
Neighbuors. And this may be effected by pub- Merchants and Seamen, before ey begin their 
lick Executions, or, as they are uſually call'd, Voyage, to procure Commiſhons for themſcliez 
publick Examples, at the Sight of which others from publick Authority to take all Pirates, where. 
are to take Warakdg 4, And the more publick ever 1t be their Fortune to come up with they 
the Puniſhment is, the greater Effect it is like that ſo, when they are obliged to it, they may 
to have in reforming others. The Lacedemonians engage them, not as by their own, but upon the 
had a Cuſtom contrary to the reſt of the World, publick Authority. "The Law mention'( 5 D.. 
in puniſhing their Criminals in the Night * 3 feronomy, Chap. xiil. ver. 9, doth not give eyery 
thinking perhaps that the Darkneſs added ſome- private Man Right to kill the Perſon that vou 
thing to the Terror of the Puniſhment b. And lead him into Idolatry; but only to bring bim 
under this End of Puniſhment we may compriſe forth to 4 that, upon Cognizance of the 
all thoſe dvantages, which reſult from the . Matter, the People ſhould ſtone him. But jet, 
port and Preſervation of the Authority of the admitting that every private Man had Poher 
civil Government, among all the impudent and given him to punith one convicted of ſuch a Crime, 
violent Invaſions upon the Laws, which ſo fre- the Eſtabliſhment of ſuch a Power by a previous 
quently diſturb and weaken it. For 'tis the In- Law makes the private Perſon an Inſtrument of 
tereſt of the whole Commonwealth, to be con- Government ; and what Actions he undertakes 
cern'd for the Preſervation of the ſupreme Au- on this Account, muſt be look'd upon as con. 
thority ; and, as long as that contines entire, the manded by publick Authority *. The Action 
moſt profligate Criminals may be kept under of Phineas , tho' favour'd by GOD's par ical 
Reſtraint, But, beſides theſe Ends of Puniſh- Approbation, is not an Argument to be inſiſted 
ment 1 have here mention'd, I ſee no Neceſſity on; for ſuch a 7 Zeal allow'd to any Man indit 
of allowing thoſe other Selden mentions de F. W. ferently at other Times would ſoon confound and 
£3 G. Lib. i. Chap. iv. as the ſatisfactory, purgato- diſtract all civil Order, and =_ Colour and Po- 
rial, or expiatory, or either that the Deviation tect ion to every one's Raſhneſs and Paſſions, 
from the Law may in ſome Meaſure be made up, The Power of Life and Death, which, in fone 
and the Incquality of the Action be corrected. Commonwealths, Maſters of Families have or 
The Arguments he produces from Scripture, ſeem their Children and Seryants, tho' it does not oti 


a Herodot. Melpom. Pag. 107. Edit. H. Steph. b Comp. Lal. Max. Lib. ii. Chap. ix. Sect. iii. © Lib. ii. Chap. xx. $2 g 
d Uli ſupra, Sect. 14. © See Gretius upon the Place. f Numb. xxvo 8 Vide Selden de J. N. & G. &c. Lib. iv. Chap i. 


— 


1 Vid. Diony/. Halicarnaſſ. Lib. i. Pag. 68. Edit. Lip/. Leaving Numitor to inflict the Puniſhments as he pleas'd, becauſe he thoagit 
it reaſonable, that the Party who was injured ſhould have the Right to puniſh. 

2 PLato de LL. xi. Pag. 977. B. Criminals are puniſh'd, not becauſe they have offended, for what is done can never be undo; 
but that, ſor the future, the Criminals themſelves, nnd fock as ſee their Crimes puniſhed, may take Warning, and be put out of Lu 
with Vice. Tur tus in Livy, Lib. i. Chap. xxviii. Let others at their Peril attempt the like af.erwards, when I have made him an E 
ample to all Mankind. ——And let the World learn, by your Puniſhment, to think thoſe Things ſacred which you have viola. 
Livy, Lib. i. Chap. xxxiii. Aucus built a Priſon in the Middle of the City, juſt by the Forum, to frighten the growing Boldnet d 
Vice. Add 8 Lib. iv. Init. Lucian. Phalaris, i. Pag. 735. in fin. It would be to no Purpoſe, to expect any Benefit from i 


thing, if Malefactors were not perpetually terrified by the Fears and Expectations of Puniſhments. 
3 Gunth. Ligurin. Lib. i. ver. 527, Ec. 
| EF 2 
| What happier Art could he have us'd t'aſlwage N 1 
Nec melius fiulte, furor atque ſuperbia, plebis A haughty Town, and a bold Fattion's Rage; Ne, e. 
Puniri poterat, quam tanti ut cauſa tumoris Than to deprive them of that Wealth, fram whence . Edit 
HAripereutur opc, ut, guos opulentia dudum The fatal IIls unhappily commence ? d Lb. x1 
Fecerat clates, in ſe revacaret egeſtas. Seditions are by Wealth and Eaſe maintain'd, Add G, 
But ſoon by Want and Poverty reclaim'd. 3 
Id th 
Speaking of the Citizens of Utrecht, who had been fined a great Sum of Money by Frederick, for an Inſurrection there. 5 n I l N 
4 Vide Lib. ix. Tit. xxvii. Lib. i. C. ad L. Jul. repetund. Lib. ix. Tit. xx. Lib. vii. C. ad L. Fabiam de Plagiar. Quintil. Dara lie with 


ccLxxrv. When Criminals are executed, the moſt publick Places are choſen, where there will be the Ler- umber of Spec Bu. 17; 
that the Fear of Puniſhment may work upon them. Senec. de Ira, Lib. iii. Chap. xix. The more publick the Þ _ | F 
ments are, the greater Effe& will they have upon the Reformation of others. 


Nothing hinders, but we may do it by the Right of Puniſhment. See what I have ſaid, Sect. 4. Note 3. 


Add. 


6 See Crotius, Lib. ii. Chap. xx. 5 9. Not. 14, 15, 16. 1 Chap. i 
7 Non eft fingulis concedendum quod per Magiſtratum publict poſſit fieri, ne occaſio fit majoris tumulids faciendi. Dicksr. Lib. 1 d Drean 
xvli. Leg. cIXxvI. See, upon this Subject, a Diſſertation of Mr. Buddeus, intitled, de Jure Zilotarum in Gente Hebræœa, Pi. b repreic 
Hall in 1694, and reprinted in 1699, with Additions, * f ne had 
| ng their 


Kern, t. 


Cirap, III. 


inally flow from the Commonwealth, yet under 
vii Government we may imagine it to bea Branch 
of publick Authority, which the Sovereign per- 
mits Heads of Families to exerciſe over thoſe 
under their Charge, And there is no Reaſon to 
the contrary, why there may not be a Magiſtrate 
in every Commonwealth, who, in certain Caſesy 
may be allow'd Power to punith Criminals extra- 
ordinarily, without any judicial Hearing, pro- 
vided Care be taken he ſhall not abuſe an Autho- 
rity of ſo large Extent. Thus when the Go— 
verument ſets a certain Price upon the Head of 
a Traytor, the Perſon who kills him, is ſuppoſed 
to do it by publick Authority; tor althoꝰ ſuch 
a Declaration has not always the Force of a 
Command, yet when the Traytor is kill'd upon 
a View of that Encouragement, the Action may 
be defended as undertaken by publick Allowance 
and Authority . Grotius, in his Comment upon 
E/ib:r, Chap. ix ver. 10, obſerves, That it was an 
Opinion which obtain'd among the Jews, that if any 
Man attempted to betray an Iſraclite, or his Eſtate, 
to the Gentiles, or put any publick Afront upon the 
whole Body of their Nation, that it would be no Sin 
for a Jew to kill him, bis Eftate being left his Heirs. 
But the Liberty which the Jews at that Time 
took in the Execution of their Revenge, docs 
not ſcem to be agreeable to the Nature of the 
civil Government. There is a Law mention'd 
in Andocides, Orat. i. That if any Perſon attempted 
the Subverſion of the Democracy at Athens, or if 
any Perſon, upon the Diſſolution of the popular Form 
of Government, ſhould create any Magiſtrate, he 


= ſhould be pronounced an Enemy to the State; and no 
= oy that kild him ſhould be puniſhable ; and then 
follows the Oath which all the Athenian Tribes 
= cngag'd in, to kill the Perſon that ſhuuld do fo. 
And Palerius inſtituted a Law at Rome, That no 
& Magiſirate ſbeul ever be created, from whom there 


ſbould lie no Appeal; and that it ſhould be lawful to 


© kill any Perſon that ſhould make ſuch a Magiſtrate. 
Aud that it ſhould not be capital for any Man that 


did kill him b. And the Panchei arc ſuid to have 


look'd upon it as unlawful for their Prieſts to 
| paſs the Borders of their conſecrated Country; 
and if any Man found them without thoſe Li- 
mits, he was allow'd to kill them ©. Here there- 


tore we may obſerve, that in theſe, and all other 


A 


ge of the like Nature, upon ſuch Evidence 


ef the Fact, as admits of no Scruple and Diſ- 
pute, the general Edict has the Force of a po- 
itive Sentence of Condemnation; and the 
Death of the Perſon that follows upon it, ſcems 
to be authorized by the Command of the Magi- 
he 4, and if a private Man, upon the Influ- 


Liver and Fortunes of the Subject, &c. 775 


ence and Inſtigation of ſuch a Law (ſuppoſing 
the Reaſons of it be juſt) thould kill the Party, 
he will not only be indemnified in the civil Court; 
but may be fairly acquitted by his own Conſci- 
ence, ſo he was not induc'd to that ct ion by 
any private Grudge or Reſentment, but barely 
by a Belict, that by ſuch an Action he ſhould do 
Good to his Country; and eſpecially, if the 
Reaſon why the Law permitted or commanded 
any Man to be the Exccutioner of the Penalty 
was, that the Commonwealth was in imminent 
Danger from ſuch treaſonable Attempts. But 
the Caſe is different as to the Blood which is 
ſpilt upon an Indulgence, the Law ſometimes al - 
loweth to a juſt Concern and over violent Paſſion; 
which only takes off the civil Puniſhment, but 
doth not excuſe the Guilt of the Act. Or this 
Nature are the Laws which permit Husbands to 
kill Adulterers and their Wives, when they ſur- 
prize them in the ct; tor human Laws pardon 
only the Violence of a Diſcontent concciv'd 
upon the moſt ſevere Injuries Though poſſiply 
it might be a more convenient Way, to leave 
ſuch Injurics to be punith'd by the Magiſtrate, 
ſo the Commonwealth might be in no Danger by 
the Delay ot the Revenge e. 

XIV. But notwithſtanding, from the Ends of 
Puniſhment, and the State of human Nature, 
tis manifeſt, there may be ſome Actions in 
themiclves evil, which yet it would be ncedleſs, 
and to no Purpoſe for human Juſtice to puniſh, 
Such as are, firſt, Acts meerly internal, as ſinful 
Thoughts, cvil Inclinations and Dclires; thovgh 
it may afterwards happen, they may (as ſup- 
pow by a ſubſequent Confeſſion) be diſcoyer'd f. 

or, ſince no Man is injur'd by ſuch an internal 
Motion, no Man can be concern'd for the Pu— 
niſhment of it 8. *Tis true indeed, as Philo 
ſaith, That while we entertai, tho” it be only, cur 


Imagination, with bad Thoughts, we hre gu'lty of 


theſe Thoughts +: But this holds true with R tuti- 
on only to divine Juſtice, Tho' Groteus iu his 
Comment upon the vti of St. Aſatthete, ver. 28, 
ſhews from ſeveral Teltimonics of Heathen Wri— 
ters, that ſuch "Thoughts, from bare Keaton 
only, may be proved to be real Sins . But 'tis 
quite a different Thing, when the internal Acts 
are conſidered in Conjunction with the external; 
for the Influence theſe have upon the Quantity 
and Quality of our Actions, is very conlidcrable. 
And therefore many Crimes are puniſh'd, which 
have yet been ſtopt in the Attempt, and fail'd of 
final Succeſs h. But beſides, it would be too 
rigorous to make every Peccadillo ſubject to the 
Severity of human Puniſhments, ſincçe, in the 


Add C. Lib. iii. Tit. xxvii. Quando liceat unicuigue, fine judice ſe windicare, wil fublicam divetionem. Lib. i. b Livy, Lib. iii. 


ap. lv. c Diodorns Siculus, Lib. i. Chap. xlvi. 4 Vide Gree. Lib. ii. Chap. xx. SeR. 17. 


e Vide Gratian, Can. qQuicun- 


Ne, Sc. Cauſ xxxiii. Quæſt. viii. Sexec. Controv. Lib. i. Controv. iv. Lib. iv Controv, xxiv. Neneph. de Educat. Gi, Lib. iii Pag. 
. Edit. JI. Sh. Laler. Max. Lib. vi. Chap. i. Sect. 13. Becler. ad Gret. Lib ii. Chap. 1. Sect. 14. Aut. Matthaus de Criminib, 
Lib. xlviii. D. Tit. v. Grot. in flor. ſparſ. ad Jus Juſlinian. ad Lib. xlviii. Tit. v. D. Lib. xxii. Scct. 4. ad Leg. Jul. de Adult. 
dd Grotins, Imper. de Summar. Poteſt. circa ſacra, Chap. iii See. 1. 8 Cogitationis pa nam noms patitur. Vide Lib xlviii. Tit. 


x. Lib. xviii. de Paris, Philo Lib. quod. det. pot. inſid. The Origines Juris Civilis, by Mr. Grawine, 


Lib. ui. Pag. 584, S. 


d the Ol/ervationes Jur. Civil. by Mr. Bynckerſhoeck, Lib. iii. Chap. x. Meaurſ/ius (as cited by Mr. Hertins) informs us, That Cu- 
en II, King of Denmark, put to death Torberne-Oxe, Governor of the Caltle of Copenhagen, becauſe he own'd, that he had wiſh'd 


lie with the Miſtreſs of this Prince, named Duwecke (or the Pidgeon) altho' the Senate did not think ſuch a Wiſh was 


puniſhable by 


aw. 1. Dan. for the Year 1516. n Jide Grot. in Fier. ſparſe. ad Lib. xlviii. Tit. viii. Lib. xiv. D. ad L. Cornel. de Sicaritc. 


tho 


Add. Bodinys de Repub. Lib. iv. Chap. vii. p. m. 734. Ammianus Marcellinus gives us a very ſtrange Inſtance of Cal umny, Lib. 


ad 


Char. ii. The Story he tells is of one Mercurius, whoſe Practice it was, when any Man happen'd to tell his Friend his Dreams, 
Dreams in Nature we know uſe to be odd and extravagant) to paint them in the worſt Colours his Malice could give them, and 


e prcient them to the ſuſpicious Emperor; upon which the Dreamer was indicted, as guilty of as great and high a Miflemeanour, 


bt he had actually committed ſome unpardonable Fact. So that, when this came to be publickly known, People were fo far from 
ie teir Dreams before ſtrange Company, that they would hardly own that they had been afleep. And ſome learned Nen were 
ccrn d, that it was not their Fortune to be born among the Atlantai, where they ſay, nobody dreams, 


preient 
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preſent State of human Nature, the greateſt 
Caution and Intention imaginable is vot ſuffi- 
cient to guard us from a Multitude of Slips 
and Infirmiticss And therefore Themiflius *, 
when he had divided Mens Failings into three 
Sorts, viz. Misfortunes, Miſtakes, and criminal 
A#ions, very juſtly adds, That a Prince ought 
to pity the firſt, correct the ſecond, and puniſh 
the third b. Tis ſaid of Alphoyſus King of Ar- 
ragon, „That, having carefully read over the 
« whole Body of the Portuguese Laws, he high- 
« ly coinmended the Wiſdom, and the Order, 
« and Adminiſtration that was obſcrved in the 
« Commonwealth; but was as much diſpleaſed 
cc to find ſo many particular Laws calculated for 
« the moſt trivial and minute Caſes 3 and, to ex- 
ce poſe the ſcrupulous Exactneſs of them, he 
« ask'd the Portugneze in way of Raillery, How 
« a Man was to be puniſh'd that ſet his Foot to 
« the Ground ©?” Grotius, in his iid Book, Chap. 
xx. G 19, ſpeaking to this Subject, ſeems not to 
have ſaid what is exactly proper, or true: Our 
Slips and Failings, ſaith he, can hardly be call'd 
Sins; becauſe, if we conſider them in the general, 
they are not committed with that Liberty, which in 
particular they ſeem to be For I can't think it is 
a Conſequence, that if it be morally impoſſible, 
but a 8 muſt fall into ſome Sins; therefore 
ſuch Sins of daily Infirmity, or Incurſion, as 
they are call'd, ceaſe to have the Nature of Sin. 
He adds in the ſame Chapter, that thoſe Sins do 
not deſerve Puniſhment, which neither directly, 
nor indirectly, bear any Relation to human So- 
cicty, or other Pcrſons; for that there can be 
no Reaſon, why we ſhould not leave ſuch Sins 
to be puniſhed by GOD Almighty, who has the 
higheſt Wiſdom to know them, the greateſt Ju- 
ſtice to examine them, and the moſt abſolute 
Power to puniſh them; and that therefore tis 
without any 3 of Advantage, and, conſe- 
2 to no Purpoſe for Men to inſtitute ſuch 

uniſhments. Though, I think, it may be very 
well made a Queſtion, whether there be any 
ſuch Sins as thoſe he ſpeaks of, it we except 
Thoughts before they are produced into Action. 
Beſides, the civil Laws deny to ſome Acts the 
Power of producing an Action, or exempt them 
from human Penalties; either for publick Peace 
and Quiet, or upon other reaſonable Accounts; 
ſometimes it may be ſuppoſed that a certain 
Action would look better, if it could not ſeem 
to have been undertaken upon Fear of human 
Puniſhment; ſometimes the Matter may be too 
frivolous to give the judges the Trouble of 
hearing it; or perhaps be too perplexed and in- 
tricate, to be determin'd; or when the Evil 1s 
grown inveterate, and ſo rooted in the 'Temper 
of the People, that it is not likely to be ſup- 


a Orat. ix. ad Valentin. Jun. Add. Sanderſon. de Juram. Ollig. Prælict. iii. F 18. 


preſs'd without a Convulſion, which nue 
tatal to the Commonwealth a, or ule St prove 
an unrcaſonable Increaſe of Suits at Lyy « 

fine, it is ablolutely neceſſary, that all thoſe Dit. 


orders of the Mind, which are the Effect of 


the common Corruption of Mankind, 
exempted from Puniſhment ; ſince they are f. 
general, that tis impoſſible but all civil G vw... 
ment ſhould be diflolv'd, if ſuch Sins ſhould fal 
under the Severity of human Penalty 27" 
they diſcover themſelves by an open Enormit ; 
ſuch as are Ayarice, Ambition, Inhumanity [ 

. = la- 
gratitude, Hypocriſy, Envy, Detraction Phage 
Anger, Diſcord, and the like : All which Vices 
it was our Saviour's great Deſign, by the Holi. 
neſs of his Doctrine, to cxtirpate and ſuppreſs 
For 'tis certainly true, as Sexcca ſays, « Thy 
« if every Man was to be puniſh'd who was of a 
© wicked and depraved Diſpolition, none could 
« be excuſed from Puniſhment f.“ 

RV. But neither is it always neceſſary that 
ſuch Miſdemeanours, as may properly be pu- 
niſhed by the civil Court, ſhould therefore al. 
ways be puniſh'd by it s; but there may be 
ſometimes Room left for Pardon. The Sts 
indeed, as Stobeus b repreſents them, were yio- 
lent againſt this Opinion: For a wiſe Man, they 
ſaid, ought never to pardon any Body; becauſe 
the Perſon who 4 muſt ſuppoſe that it 
was not the Offender's Fault that he tranſgreſsd; 
tho” *tis certain, that every Man's own natural 
Depravity is the Cauſe of his "Tranſgrefſion: 
And therefore 'tis ſtill true, that Offenders ought 
not to be pardon'd, What they meant by this 
Argument ſeems to be this: Either 'tis a Man's 
own Fault that he offends, cr it is not; if it 
be not his Fault, there is no Offence committed, 
ſince every Man tranſgreſſes from his own m- 
tural Depravity, and therefore, in this Caſe, ther: 
is no need of Pardon; and if it be a Man's 
own Fault, then he can't be admitted to Par- 
don *, becauſe Pardon is not to be allowed to 
any wilful Tranſgreſſors. Which Reaſon man- 
feſtly begs the Thing in Diſpute. They aid, 
that a good Man is not to be compaſſionate or 
merciful ; for a compaſſionate or merciful Man 
deprecates and endeavours to alleviate the 
Puniſhment a Criminal deſerves, but every 
Man ought to have Retribution made him, 4. 
cording to his Deſerts. But now, the Naturc 
Deſert or Merit is different with Reſpect to 
Good, and with Reſpe& to Evil. The Good 
which is due to a Man cannot in Juſtice be (ce 
nied him; but the Nature of Evil is ſuch (i 
not intending the Benefit of the Perſon that mul 
ſuffer it) that it is no Injury to deny it him, 
They argue further, that a Man cannot be in. 
clinable to Mercy, without- thinking that the 


b Hier,. Oſorius, Lib. x. e Julian 


in Cz/aribus de Probo. "Tis very difficult for a Man to govern an Horſe, or any other Beaſt, and much more Men, without u. 


dulging them in ſome 2 they have an Inclination to; as Phyſicians uſuall 
ſervation of the great and chief Preſcriptions. The great Lord SHarrsBURY, in an imperfect - 
. 162) „That in every Perſon there are two Men, the one ue 


may be the ſtricter in the O 


Mr. Locke's, ſays, (Biblioth. Choi ie of Mr. Le Clerc, Tom. vii. Pag 


that the? 


allow their Patients in little Irregularities, — 
iec 


and the other a Fool; and you muſt allow em the Liberty of following their Genius, each in his Turn. But if you pretend 1 

* have the Wiſe, the Grave, and the Serious One, always fit at the Helm, the Fool will grow ſo uneaſy and troubleſome, that he 

« diſorder the Wiſe One, and render him incapable of doing any Thing: You muſt let the Fool, alſo, in kis Turn, have the Freecor 

« to fellow his Whims, to play and divert himſelf according to his own Fancy, if you will have your Affairs go on ſmoothly 5 

« eaſily.” d To this Purpoſe is Tiberius's Epiſtle about Luxury, Tacitus, Ann. iii. $3: e 41d Seneca de Clementis, Lib. 
. 


Chap. xxii. De Ira, Lib. ii, Chap. xxxi. in fir. 


8 Vid. Grot. ubi ſupra, Se 


h $26. Serm. xIIV. 
_———_—_—— 


— 


N. The Author's Words are, quod illa utique conveniat delicis ſpontaneis; but tis eaſy to ſee, from the Senſe and Connexion, 
it ſhould be aon /portancir, and that this Error has been left uncorrected in all Editions. 
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Puniſb men! 


Overn- 


Cap. III. 

uniſnments, which the Law appoints for Delin- 
— arc too ſevere; or that the Legiſlator 
hos preſcribed Penalties without duc Regard to 
Fact But this is fill but weak Reaſoning. For 
it is no Contradiction, that the Puniſhments 
preſcribed by the Law may be juſt, and yet 
may ſometimes be mitigated; for the Law de- 
termines only in general, what Puniſhments are 
to be inflicted on ſuch and ſuch Crimes, with- 
out Conſideration of the particular Circumſtances 
which may ſometimes happen, in certain Perſons, 
in certain States and Conditions of the Com- 
monwealth. But particular Men are pardoned 
for certain Reaſons, which do not take place ei- 
ther in all Offenders, or at all Times. Senecas, 
in his Book de Climentia, ſays, 'I hat Pardon is 
a Remiſſion of the Puniſhment which is due (pane 
debite) but that a wiſe Man always doth what 
he ought to do. But here the Miſtake lies 
in the Word due (debitz ) for if it be meant, that 
Puniſhment is due to Offenders ; that is, that an 
Offender may be puniſhed without Injury or juſt 
Occaſion of Complaint 3 in this Senſe it will 
not follow, that, if a Man doth not puniſh an 
Offender, he doth what he ought not to do: 
For a Man may very juſtly and lawfully do many 
Things, which he is not always neceſſarily obliged 
to do. Beſides, as it is a Miſtake to lay, that 
Puniſhment is due to an Offender, meaning by it, 
that there is an inherent Right in the Delinquent 
which the Puniſhment is to ſatisfy (for I think no 
Man ever complained that his Puniſhment was 
remitted ; except it may be ſaid, that a Man 
may wiſh that ſuch Correction, as might have re- 
claimed him when he was young, was neglected, 
when he finds that his childiſh Levities and Faults 
are grown up into bold and manly Vices) ſo it is 
improper to ſay, that a Delinquent ought to ſuffer 
Puniſhment (pænam dare) meaning by it, that he 

is under an Obligation to ſuffer it: the Reaſon 
of which I have explained before. But if by 
the Word due (debite) it be underſtood, that a 
wiſe Man is obliged to inflict the Puniſhment : I 
anſwer, firſt, that no Man can be under any ſuch 
Obligation, unleſs the executive Power of the 
Laws be either publickly or privately committed 
to his Care. And, ſecondly, 'That the Obli- 


Lives and Fortunes of the Subjef, QC. 17 


gation which lies upon the Governors, doth not 
relate to the Delinquent, but to the whole Comi- 
mon wealth or Society, whoſe Safety they arc 


bound to provide for, and eſpecially this Way, 


by puniſhing the Inſolence of Offenders; which 
it they neglect to do, there is no Injury done 
the Criminals, but they have violated the Ob- 
ligations which they owe to the Commonwealth. 
But it is evident, that the Peace and Safety 
of the Commonwealth is ſo far from being ſub- 
verted, that it is ſometimes ſecured and eſtabliſhed 
by granting * Pardon, in proper Limes and 
Places. | 

XVI. Gretius, Lib. ii. Chap. xx. Sc, 21, 22, 
ſays, That there is room for Pardon even ante- 
cedently to the penal Law; but this ought to 
be dexterouſly explained, otherwiſe it will appear 
to be but a very vulgar 'Thought, that where 
there is no Law, there is no Puniſhment, no Tranſ- 
greſſion, or Pardon of Tranſgreſſion. And a pe- 
nal Law is not only a Law, which dcfines the 
particular Sort of Puniſhment; but that Law, alſo, 
13 a penal Law, which leaves the Determination 
of the Quality and Quantity of the Puniſhment 
to the Diſcretion of the Judge. Here therefore 
it muſt be oblerved, that, in Commonwealths 
which have no written Laws, the Laws of Na- 
ture ſerve inſtead of civil Laws, and Juſtice is 
adminiſtered according to themz and Perſons 
tranſgreſſing them arc puniſhed at the Pleaſure 
of the Judge : but even, where the civil Laws 
arc written, © ſince it is impoſſible they ſhould 
be ſo expreſs and particular, as to compriſe all 
that Variety and Compaſs of Action, in which 
Mens Impieties may be diſcovered ; it is neceſ- 
ſary that Reaſon and the Law of Nature ſhould 
ſupply the Defects of the civil Law: and where 
the expreſs penal Sanction is not ſufficient, it 
muſt be left to the Diſcretion of the Judge to 
determine the Penalty>, And thus we may un- 
derſtand how Puniſhment came to take Place 
antecedently to the penal Laws e. But although, 
in ſuch Commonwealths, the Magiſtracy hath 
Power to inflict Puniſhment on Malefactors, yet 
this is no Reaſon why every Male factor ſhould 
be puniſhed ; but that muſt depend upon the 
Connexion there is between thoſe Ends for which 


a Senec. de Clementia, Lib. ii. Chap. vii. in fn. Vid. Ciceron. Orat. pro Muræna, C. 29. 


d Lycurgus contra Leocratem. It was not through any Overſight in the Legiſlators, that the Puniſhments for ſuch Crimes happened 
to be omitted; but becauſe, in the firſt Times, there were no ſuch Actions ever heard of. 


c And from hence that Tp in Cicero may be explained, Lib. i. in Verrem. Chap. ælii. No Law takes Cognizance of the 
Time paſt, except it be in a "Thing in its own Nature criminal and wicked, ſo that, if there were no Law in Force, it ought ne 


vertheleſs to be abſolutely avoided. 


* „* —— tt. * — * 


1 This does not require him to offer himſelf up voluntarily to it, nor hinder him from ſeekin 


— 


to avoid it as much as he can 


innocently. It vx obliges him not to refiſt the Magiſtrate, as has been ſhewn, in Oppoſition to our Author, on Set. 4. 
0 


preceding. This, 
to puniſh ſuch as have deſerved it. 


2 This is what firſt gave Riſe to the Eſtabliſhment of Ahla, or certain Places, where thoſe, 


wever, makes nothing for the Szoics. It is ſufficient the Magiſtrate, on his Side, is not indiſpenſably bound 


who had committed any Crime pu- 


niſhable by Law, found a Refuge from the Execution of it. The Uſe of them was very antient, as appears from the Law of 


Al:/es ; and their Protection was, at firſt, only deſigned for Perſons, either entirely 


innocent, or in whoſe Faults there was a greater 


Degree of Misfortune than Guilt. (See Grotius Lib. ii. Chap. xxi. Sect. 5. and M. Le Clerc on Numbers xxxviii.) But the Thing, 
in many Nations, ſoon degenerated into Abuſe, the greateſt Villains becoming thus ſcreened from Puniſhment, to the manifeſt Pre- 
judice of the State. (See the Hiſtory of the Academy of Inſcriptions, &c. Tom. v. Pag. 52.) Even among the Chriſtians, Religion 
has afforded a Pretence for out-doing the Pagans in this Reſpect. A Cuſtom being introduced, in the Reign of Conſtantine, of re- 
garding Churches as Sanctuaries, or Places of Refuge, Theodoſrus and his Succeſſors were obliged to ſet Bounds to this Privilege, 


Which had been extended to Perſons unworthy of it, ſuch as fraudulent Debtors, and fugitive Slaves. 


But neither their Laws, nor 


thoſe made by Juſtinian long after, were a ſufficient Barrier to hinder the Clergy from making uſe of this Liberty in Order to 


eſtabliſh their own Domination, and invade the Rights of the civil Power. 'The Councils 


ened a Door to all Sorts of Criminals, 


and ſecured them by the Thunder of Excommunication, which they darted againſt all thoſe who preſumed to take them away. The 
Popes did not fail to puſh, as far as poſſible, this impious and deteſtable Immunity of Places; tho' the Sanctity aſcribed to them 
Was openly defiled by the Uſe made of them. In Proceſs of Time the Law proceeded ſo far as to extend this Protection to 
Highway. Men, Murtherers, and the - moſt infamous Villains. See Jacques Gopxrroi on the 7 heedefian Code. Lib. ix. Tit. xliv. 
and xlv. Tom. iii. Pag. 356. & ſeg. M. Buppevs Juriſ. Hiſt. Specimen. Sect. 15. & ſeq. Mr. Tnomasrvs's, Note upon LANcELOr. 
Lib. 1. Tit. xx. Pag. 1038. ee M. HErr1Os's Diſſertation De Superiorit. Territor. Lect. 11. Another Thing, which, at preſent, 
maintains the Abuſe of thoſe Places, is the Privil claimed by Ambaſſadors. See Mr. 7. 2 Diſſert. De Jure Ahli, Legato- 
7 


rum Edilus compet, And the Treatiſe of M. DE Bynxzasnogk du Juge competent des Anbaſſe ; 
Gggg g Puniſh- 


urs, Chap. xxi. 
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778 Of the Puwver of the Sodereigu oder the 


Puniſhments were at firſt inſtituted, and the Pu- 
niſhment itſelf. And therefore, if, in a particu- 
lar Cafe, thoſe Ends, upon a moral Eſtimation, 
do not appear to be neceſſary; as ſuppoſe, firit, 
it is thought moſt adviſeable, that ſuch a parti- 
cular Crime ſhould not be divulged ; or, ſecondly, 
if there be other oppoſite Ends of no leſs Utility 
and Neceſlity, as 8 the ſame, or a greater 
Good might be obtained by omitting the Puniſh- 
ment; or, laſtly, if the Ends propoſed by puniſh- 
ing, may be more conveniently obtained ſome 
other Way; I can ſec no direct Obligation that 
lies upon the civil Court to inflict Punithment *, 
'To inſtance in the firſt Caſe, we muſt 1magine 
ſome Sin, which is not yet grown into common 
Acquaintance, and in conſequence, the publick 
Impeachment and Proſecution of which will ap- 
pear neither neceſſary, nor ſafe: for many Mens 


Obedience depends more upon their Simplicity 


and Ignorance * of Vice, than any real Love they 
entertain for Virtue; and the puniſhing ſuch a 
Crime, ſo new and ſtrange, would not trighten 
ſo much, as ſollicit and provoke their perverſe 
Curioſity, to make an Experiment upon it too, 
and to love what is forbidden them. For this 
Reaſon, it is ſaid, Solon inſtituted no Law 
againſt Parricide, that he might not ſeem, by for- 
bidding it, to have put People in Mind of it. 
And Busbequius tells us, “ That the Turks 
« jeldom make Inquiries after ſecret Criminals, 
« for fear they ſhould only find Occaſion for 
« Scandal; but that every open Breach of Law 
<« they ſeverely puniſh b. An Inſtance to the ſe- 
cond Caſe may be conceived in a Criminal who 
fleads his own, or his Parents, or his Anceſtors 

ſerits to balance his preſent Tranſgreſſion; for 


it may ſometimes be equally, or perhaps more 


a V. Gratian. Cauſ xxiii. Quæſt. iii. Chap. xviii, xxiv. 
concerning the Impoſition of Puniſhments. Dio. Caſſius, Lib. Iii. 
d Seneca d% Ira, Lib. i. Chap. xvi. Pag. 20. Edit. Gronovw. 


= 


Book VIII. 


beneficial to the Commonwealth 
brave Action of à particular 3 14 : 
pou a bad one: and the Expectation of fa a 
cnefits, as well as the Memory of pat 10 
thought ſufficient to expiate the Crime 5 
though what is once ill done can never be rem Fa -4 
yet it may be atoned for by the brave Afi * 
the ſame Perſons afterwards, and ſo be bot: N. 
forgotten. An Inſtance in the third Cafe hey, 
be taken from a Man who is won b Bs 
Advice to reform, makes a yerbal Satisfah: * 
the Perſon injured, and giveth Security chat th » 
thall be no further Occalion of Puniſhment 1 
theſe Ends, and that his Fault ſhall not 5 
any miſchievous Influence. And e ee 
himſelf ſays 4, „ That a wiſe Man will be 8 
ready to pardon a guilty Perſon, when 155 
“ Sorrow for his Fault giveth him promiſi 7 
„ Hopes of Amendment; and when he = 
* celves he acted not by Principle, but n 
* out of Raſhneſs and Folly ; nor will the! 4 
„ punity ſo given either be dangerous to * 
* Perſon who receives, or to him who gives i. 
From all which, by the Way, it appcars how 
far a Crime may be releaſed by Compoſition 
and Agreement with the Accuſer or Injured 
Party; namely, that they may ſafely remit and 
forgive it, ſo tar as their private Concerns are 
engaged in it; but that no particular Com 
ſition with them can 3 or prejudice the 
Right of the Commonwealth. And therefore 
ſuch Agreements 4 between private Men may 
take away the ſecond End of Puniſhment, but 
not the third. But to this Caſe we may reduce 
thoſe Misbchaviours which we commonly cil 
Follies of Youth, which any Man of candid 
Temper is willing to pardon ; ſince, when the 
Warmth 


b Which is almoſt the ſame with the Counſel Macenos gave 4ugufu 


© Procop. Hiſt. Vandal. Lib. ii. Chap. xvi. 
e Tacitus, Ann. iii. Chap. Ixx. There was Reaſon why he 


ought to be flow in pardoning the Indignities offered to himſelf, that he might be cautious how he forgave thoſe that injured the 


Publick. 


8 


— 
— — — 
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This is what Juſtin ſays of the Scythians, in Oppoſition to the Greeks. See Note 3. Pag 122. 
2 This is not the Reaſon which Selin gave himſelt ; for he only anſwered, © That he did not think any Body capable of commit- 
« ting ſo horrid a Crime.” "Epwrnliis Ala Ti dard Terpmrivs V ue Ont; duck Th amerTioari. Diog. Laert. Lib. i. Sed. 
59. But Cicero (whoſe Words our Author uſes, without "_s him) ſays, * That we ought to regard the Silence of this Legiſlator 
as a great Mark of Prudence. For he choſe not to forbid a Thing of which there had been no Example; fearing, leſt if he had men- 
« tioned the Crime, it had rather excited their Curioſity to commit it, rather than withheld Perſons from it.” I cum interrogaretur, cr 
nullum ſupplicium conſlituiſſet in eum qui parentem necaſſet, reſpondit, ſe id neminem faturum putaſſe. Sapienter feciſſe dicitur, cim deeonitil 
Sanxerit, quod antea commiſſium non erat, ne non tam prohibere 4 ˙ admonere videtur. Orat. pro Sext. Roſe. Amerin. Chap. xxv. Sencca ob- 
ſerves the ſame Thing, to confirm a judicious Reflection of his, © That too frequent Puniſhments only render Crimes more common, 
« and that it is dangerous to publiſh the great Number of wicked Men there is in a State.” Præterea widebis ea ſetd committi, gue 
ſurpd windicantur Summa prudentia altiſſimi viri & rerum nature peritiſimi maluerunt, velut incredibile ſcelus, & ultra au- 
daciam poſitum præterire, quam, dum vindicant, oftendere poſſe fieri. Itaque parricide eum Lege cœperunt, & illis facinus pœna mit- 
flravit Periculoſum eſt, mihi crede, oftendere Civitati, quantd plurets mali fint. The Philoſopher gives his Pupil a domeſtic Example 
of it. © Your Father, ſays he, has puniſhed more Parricides within theſe five Years, than have | puniſhed in all the preceding 
ures intra quinquennium culleo inſuit quam omnibus ſeculis inſutos accepimus. De Clement. Lib. i. Chap. x. 


% Ages,” Pater tuus — | 
ut the Senſe of which is very different from the Subject in Queſtion. He makes a Step-Mother, who wa 


Apulcius has a Paſlage, 
in love with her Huſband's Son, diſcover her Paſſion with this Argument: Nam, quod nemo novit, pane non fit. © That which 10 


Body knows is as if it were not done.” Metam. Lib. x. Pag. 211. A wicked Maxim which repreſents a Crime, committed in {- 


cret, as innocent. 

3 The Words which our Author here makes uſe of, ſhew that he had in View a Paſſage of SZNECA“s, quoted by Gzorits, 
Se. 22. Numb. 1. But as that great Man has manifeſtly cited it from his Memory (for he does not ſo much as mention the Tres 
tiſe where it is) ſo he entirely changes and perverts the Thought of the Szorc& Philoſopher, in Writing Iyjuriam inſtead of [rjuris: 
And it is ſurprizing, that this Overſight was not taken Notice of by Gxonoyivs, who, before his writing a Comment on Gritiu 
de Jure Belli & Pacis, had publiſhed an Edition of Seneca. The Philoſopher handles this Queſtion, Whether we are obliged to ſhew 
any Acknowledgerfent of Gratitude to a Perſon, who, after he has been ſerviceable to us, does us an Injury? And he concludes 


that the Injury cffaces the former Service or Benefit. Quomodo ſi quis ſcriptis noſtris alios ſupernd imprimat werſus, priores litteras i 
tollit, ſed abſcondit; 105 beneficium SUPERVENIENS INJURIA adparere non patitur. De Benefic. Lib. vi. Chap. vi. in fine. GRC 
on the contrary, makes him ſay, that the Benefits efface the Injury. But this laſt Maxim will be better illuſtrated by the following 
Paſſage in Cicxko, to which Groxovivs refers in his Notes, and where that great Orator fays, in Favour of Julius Czar; jan 
Wiolentior aliqua in re C. Caſar fuifſet, fi eum magnitudo contentionis, fludium Gloriæ, prefians Animus, excellens nobilitas, aliqus imfiur 
liffet nom maximis rebus, quas poſtea gelſit, obliterandum. Orat. in Vatin. Chap. vi. To which may be added, that Law o the D. 
Colle, that allows Pardon to a Deſerter, who ſince his Deſertion has diſcovered a conſiderable Gang of Robbers, or ſeveral otir! 
Veſerters. Lib. xlix. Tit. xvi. de re militari Leg. v. Sect. 8. | 

4 See above Lib. i. Chap. ix. Sect 3. and M. Noopr's Diocletianus & Maximianus. It is, moreover, a general Rule tha! 
Agreements between private Perſons are of no Force, when they are con to the Laws. Privatorum conventio Juri public! u 
derogat. Dicks x. Lib. i. Tit, xvii, De diver/. Reg. Juris. Leg. xlv. Set. 1. See, alfo, Leg. xxvii. and the Commentary of Facgs? 


Ged:froi on theſe Laws. 
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th of that Age is over, Men uſually ad- 
—_ more cooler - ſober Thoughts. And 
ſo, alſo, when a Man has been injured b, as he 
thinks the Injury much the leſs, if the injurious 
Party confeſs, that it was a raſh and inconſider- 
ate Action; ſo in all ſuch Caſes he will be more 
inclined to pardon than puniſh . For ſince all 
Sorts of Puniſh:nent, and eſpecially the more ſe- 
rere, ſeem to have ſomething in them, which, 
conſider'd in itſelf, is, though not repugnant to 
aſtice, yet contrary to that Love and Aﬀection, 
which ſhould be the Reſult of the common Affi- 
nity of Mankind; upon this Account Reaſon 
will eaſily permit the uniſhment ſhould be ſome- 
times ſuperſeded. And ſo we find Plutarch rea- 
ſoning 4, „ Why, ſays he, were the Rods and 
« Ax always carried tied and bound up before 
« the Roman Magiſtrates ? Unleſs either to ſig- 
« nify to us, that their Anger ought not to be 
« left looſe and unconfin'd ; or elſe that the flow 
« unbinding the Inſtraments of Execution might 
« give them Occaſion to demur and delay Sen- 
« tence; and, as it hath ſom-times happen'd, to 
« reverſe the Puniſhment, after it hath been pro- 
« nounc'd® ? For ſome Vices are curable, others 
« are paſt Remedy; the Rods are to correct 
« thoſe that may be retorm'd, and the Ax cuts 
« off what there is no Hopes of amending.” 
For ſometimes a greater and juſter Charity forces 
uſtice to inflict the Puniſhment, that the pardon- 
ing one Man might not incommode many others : 
For tis but cruel Compaſſion to ſpare one Male- 
factor to the Wrong and Hazard of a Number 
of innocent Perſons f. King James, in his Donum 
Regium, Lib. ii, gives us this Catalogue of Crimes 
that ought never to be pardoned; namely, Sor- 
cery, Robbery, Inceſt, Sodo my, Witchcraft, Falſiſping 
the Coin, Oppreſſion, or publick Violence. In theſe 
Caſes, I have mentioned, therefore, the Stoics, 
| ſay, A wiſe Man would ſpare, and net pardon s. 
But *tis a ridiculous Nicety to refuſe to call that 
a Pardoning with the reſt of the World, which 
they themſelves will have to be Sparing; and 'tis 
certainly beneath Men of Senſe to diſpute about 


Caae. III. Lives and Fortunes of the Subject, &C. 779 


For there ſeems to be more Room lett for Par- 
don, where the Penalty is arbitrary, than where 
tis expreſly determin'd by a Law; and that, 
not ſo much, becauſe tis expected that the Le- 
giſlator ſhould act conformably to his own Laws; 
as becauſe the Authority of the Laws will be 
loſt, if the due Execution of them is, without 
good Reaſon, neglected; and becauſe the Magi- 
itrate himſelt would ſeem to invite others to 
tranſgreſs, when the Hopes of Pardon which he 
gives the Criminal is equal, or greater than the 
Fear of Puniſhment i x. Therefore, though the 
Force of human Laws depends upon the Will 
of Man, not only as to their Original, but, alſo, 
as to their Continuance; yet they ought not, 
but upon very urgent and weighty Reaſons, to 
be alter'd or repeal'd. For this would be a 
Breach of the Rules of Prudence in the Art of 
Government, But I don't know whether it be 
not a more dangerous Miſtake, without very good 
Reaſon, to ſuſpend the Execution of a Law ſtill 
in Force, ſor the Sake of certain Perſons; than 
utterly to abrogate it: Since, generally, none of 
the common Grievances of Men ſeem more in- 
ſupportable than this, that Perſons of equal Me- 
rit are not uſed with equal Juſtice. But notwith- 
ſtanding, as the Sovereign may, when he ſecs 
good Reaſon for it, repeal an entire poſitive 
Law; ſo he has Power to ſuſpend its Effect, with 
Regard to certain Perſons, and certain Crimes, 
the Law, in other Reſpects, being ſtill in Force. 
The Sovereign I ſay; for ſubordinate Judges 
are not to make or alter Laws, but only to paſs 
Sentence, according to thoſe already made !. 
Grotius, in the Chapter betore-mention'd, Se. 25, 
26, diſtinguiſhes the Reaſons of Pardon given 


after the penal Law, into intrinſick and extrinſick. 


The intrinfick Reaſon, according to him, is, 
when the Puniſhment would not be unjuſt, as be- 
ing before lawfally enacted and promulg'd, but 
however has the Appearance of too much Seve- 
rity, when ſet in Compariſon with the Fact 
though I confeſs, I ſhould think, that, if the Pe- 
nalty the Law enforces be in general too ſe- 


t Words, when the Senſe of the Thing is agreed vere, it would be a wiſer Method to correct the 
1 upon. Law itſelf, than to pardon ſome few, and leave 
1 | XVII. But, after the Eſtabliſhment of the pe- others expos'd to the Rigour of the Puniſhment. 
ar nal Law, the Difficulty ſeems to be greater, how But, undoubtedly, Judges are oblig'd, upon all 
/ the Delinquent can be excuſed from Puniſhment b. Rules of Equity, it not entirely to remit, at 
— Juvenal, Sat. viii. Ver. 166, Ee. 


Quxrdam cum prima reſecantur erimina barba. 


u Ariflot. Rhee. Lib. ii. Chap. iii. init. 
& Clap. xx. H 22. d Plut. Gul Rom. 82. 


., ſape nocet ſapientia Regis, | 
Quam rigor : ille nocet paucis, hic incitat omnes 


Deum ſe ferre ſuos ſperam impune reatus. 


bo hath been a publick 


„Vid. Arrian. de Expedit. Alexand. magn. Lib. vii. 
 Juvenal. Sat. vi. ver. 220. Nulla unquam de merte hominis cunctatio langa et. 
E * Julian. in fin. Miſopog. Pag. 371. Ed. Spanheim. "Tis an Encouragement to the Growth of Wickedneſs, to ſhew any Favour to 
© Thieves and Villains. Appranus Alexand. Mithrid. Bello, Pag. 250, Ed. H. Steph. There is nothing more ungrateful than a pardon'd 
Criminal. And therefore none ought to be pardon'd, but ſuch as repent of their Wickeducſs. 


Some Faults of Courſe with Childhood end. 
© Vide Grote. Lib. ii. 


s Gunth. Ligurin. Lib. i. ver. 478, &c. 


Exceſs of Mildneſs in indulgent Kings 

More Danger than the ſtricteſt Rigour brings. | 
Some few, perhaps, may by Injuſtice die, 

But who can any pleaſing Sin deny, 

Secure of Pardon and Impunity ? 


Fachs Roſar. Perſ. Chap. viii. Tis brave and generous to forgive. But there is no Reaſon we ſhould find a Cure for his Wounds, 
WW 83 A Man ought to think it an Injury to Mankind to let go a Serpent, To this relates what Lepi dus 
ad in Tacitus, Ann. ii. when he was againſt dealing ſeverely with the fooliſh Poet; If he be pardon'd, the Commonwealth will be in 
no Danger by it; and if he be puniſh'd, his Example will have no Effect. 

ide Grotius, Lib. ii. Chap. xx. Sect. 24. i See above, in Book i. Chap. vi. Sect. 17. k 4-106. Lib. vii. The Number of 


8 Criminals certainly increaſeth, according to the Hopes they have of buying off their Crimes; and Men are leſs {crapulous of offend- 

Ing, when they ſee the Favour of a Pardon is eaſily purchas'd. Hias ii. Orat, xiii. Chap. iii. in Alcibiad. J. 1 68 Orat. ix. 
de Humanitate 7 heodefii. There is a great Difference between the Power and the Duty of a Prince, and a judge; the latter is to be 

2 directed by the Laws, the former may amend and alter them, alleviate and ſoften their Rigour and Severity; as being himſelf a Li- 
| 2 — * xl. Tit. ix. Lib, xii. Sect, 1. qui, & a quibus manumif}. & Lib. xlix. Tit, vii. Lib. i. Sect. 2. D. gue ſentent. fine As- 
SFU. reſcind, 
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leaſt to * mytigate the Puniſhment, when they 
find, in certain particular Facts, a Concurrence 
of Circumitances, which alleviate the Crime, as 
to the Quantity and Quality the Law ſuppoſes. 
In which Caſes the Fact itſelf hath the intrinſick 
Grounds, though not of Pardon, yet of fome 
Mitigation of the Penalty adhcrent to it. And, 
therefore, I am of Opinion, *twould be much 
more proper, to allow of no other but the ex- 
ternal Cauſes of relaxing Puniſhment ; ſuch as 
the former Deſerts of the Criminal himlſelt, the 
Merits of his Family s, or Relations, or ſome 
other commendable Action or Thing; or laſtly, 
the Hopes that the Delinquent may make Amends 
for his Fault by many good Actions afterward. 
And therefore, Tully faith , That a Man who pe- 
titions for Pardon, ſboutd firſt of all put the Fudges 
in Reuiembrauce, what good Things he hath formerly 


done, and fhew how they over-balance the Guilt of 


his preſent Crime; and that, in ſhort, he has been 
the Cauſe of more Good than Evil: And then, ſaith 
he, in the next Place, he ſbould recount the good 
Actions of his Family, whatever he thinks proper to 
Le inſiſted on, and then he is to prove that he did 
net commit the Fut either out of Malice, or Cruelty, 
but out of Raſhneſs, or from ſome other Perſon's In- 
ftigation, or upon any other creditable or honourable 
Canſe, which engag'd him in it; aud after all make 
whar Fremiſcs, and give what Aſſurance he is able, 
that the Senſe of his Crime, and the Lenity of the 
Judges in pardoning him, ſball have ſuch an In- 
fluence upon him for the future, as ſball entirely 
reflrain him from ever attempting ths like again, 
And thus it hath been uſual to pardon ſome Cri- 
minals, upon the Deſert and Merit of their An- 
ceſtors, or at the Requeſt of Men in Fayour. 
*Tis related of the Emperor Hadrian, that he 
alleviated the Puniſhment of Criminals, accord- 
ing to the Number of Children they had b. And 
ſome have bcen acquitted, becauſe they happen'd 
to be the laſt of noble and illuſtrious Families. 
Phryne, an Atheniau Courtezan, when fhe was 
tried for her Lite, was brought off by the Art 
of Lyſias the Orator ©, who took off her upper 
Garment, and expos'd her naked 4 Breaſt to the 
Court. And A. Antony, the Roman Orator, 
brought off M. Aguilius, when he was plainly 
convicted of Bribery, by the like Art. For 
bringing him in publick View into the Court, 
at the Cloſe of his Defence, he open'd his Bo- 
ſom, and ſhew'd the People the honourable 
Wounds he had recciv'd there 4. Polydore Virgil 
rclatcs it, as a Cuſtom which obtain'd formerly 


a Cicero, de Indent. Lib. ii. Chap. xxxv. 
Vyp:rides and not Lyſias, V. Athen. Lib. xlii. 


vide Diodor. Sicul. Lib. xii. Chap. xix. 8 Lib. xiii. 33. 


Diſcredit to the Authority of the 


b Vide Xiphilin. Epit. Dion. Vide Liv. Lib. viii. Chap. xxxv. 
d Herodot. Thalia, Pag. 112. Ed. H. Steph. 


Of the Power of the Sovereign over the Boog vin 


in Eygland, that no Criminals, e 
were convicted of Treaſon, ſulfer' P. * 0 
were condemned only to perpetual * » bur 
ment, if they could but . r . 
Reaſons will appear more ſatisfactory, if 
Examination of the Fact, it ſeems to be k 
cularly exempted from the Reaſon of 
The general Reaſon indeed, for the O 
of every Law, is the Authority and Will or 
lovercign Legiſlator; which, when there a * 
no other Reaſon, is Reaſon ſufficient: * 
particular is either ſome Benefit likely xg >, 
to the Commonwealth, or ſome Incouvenicn.” 
which may be avoided, by the Obſcrvation cr 
the Law; as for Example, let us imagine ſo 
Place where ſumptuary . are in Force; the 
For x Reaſon of theſe Laws is the Will of © 
egiſlator; the particular, that the Eſtates 0 
the private Subjects may not be waſted or ſ * 
der'd away by extravagant and unneceifury 
Charges; and in this Inſtance, though the gene 
al Reaſon of the Law may be enough to ſy pon 
the Authority of it; yet, when the pant 
Reaſon of it ceaſes, the Puniſhment mn 
juſtly be remitted with greater Eaſe, and wi 
- : — f Law; as for 
Example, in this Caſe, if we ſuppoſs the Of. 
tender in ſuch plentiful Circumſtances, as to be 
out of Danger of being reduced to Poverty by 
the Vanity and Lavithneſs of his Expence,, 
Rigid Governments indeed will hardly hear 
Neglect in the Execution of their Laws or Com. 
mands, only becauſe the particular Reaſon of 
them is ccas'd. As tis ſaid, Camvyſes was very 
well pleas'd that Creſus was ſaved, but yet put 
the — to Death that ſpared him, for their 
Remiſſneſs in executing his Commands. Again, 
it may be a reaſonable Plea for Pardon, cither 
when a Man is intangled in a Crime through Ig- 
norance, though perhaps not ſuch an Ignorance 
as wholly diſchargeth the Fault, but ſuch as might 
proceed from Remiſſneſs or Negligence; ar it he 
were taken with ay ſudden Weakneſs or Diſor- 
der of Mind, which could not be eaſily preyent- 
ed or overcome. Under the firſt of theſe we 
may place the Misfortune of Charondas, in Dil. 
Siculus, who came through Inadvertency with a 
Sword on into a publick Aſſembly, contrary to 
a Law he himſelf had made; and therefore! 
think he had no Reaſon, upon that Account, to 
lay violent Hands _ himſelf f There is an- 
other Story in the {ame Author, of Dioclis the 
Syracigſian 8, who inſtituted a Law, by which it 
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c The Orator 2 
e Polyd. Virg. Hiſt. Angl. Lib. v 
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It is of this only Grotins ſpeaks. See what I have ſaid upon the Place itſelf. Lib. ii. Chap. xx. $ 25. Not. 1. 
= See what M. Buddeus ſays, with regard to Manlius, in his Specimen Juriſpr. Hiftor. & 59, & eq. It will from thence appear, that 


the Expreſlion of Qu/ntilian, in one of his Declamations, is too general; where he ſays, 


hat there is no-Crime but what we {ho 


pardon in favour of Merit:” Qualecumgue crimen donari meritis, donari virtuti. Declam. cccx. in fine. | 

3 Ad beſtias dimnatss, fawore populi Praſes dimittere non debet: ſed fi ejus roboris wel artificii fint, ut dignt Populo Romano exbiten 
Hint, Principem cenfulere debet, Dioxsr. Lib. xlviii. Tit. xix. De Penis, Leg. xxxi. This Law is uſually alledg'd ; but it prole 
Nothing. For beſides, That the Caſe here relates to a Magiſtrate, who has no Power to pardon, by his own Authority, and not to a 


Sovereign: It ſigniſies ny. That the Governor of a Province ought not, without firſt conſulting the Em 
to fight with the wild Beaſts, under Pretence, that the Criminal, by his extraor 


ment of a Man condemn' 


eror, to defer the Puniſd- 
inary Skill, ſhould be ſent, 


as a Speclacle, to the People at Reme. See Arcrat. Parerg. Lib. ii. Chap. xxviii. and Jacques Lxcr. ad MopksrIx. 4 Tanis 
. 150. Lom. i. Theſaur. Furiſ. It is not then by an Indulgence of the Roman Laau, as M. Bayle believes, after the Authors he quote“ 


Pa 
in Nis Hij. & Crit. Dit. Ant. Goudimel, Let. D. That the Courts of Juſtice aſcrib'd to themſelves a Right of exempting 
nithment. or of mitigating it in favour of Criminals who excell'd in any Art. This Practice was introduc'd, like many others, 


om Fu- 


by 4 


talſe Explication of the Law juſt cited, and of which I have given the true Senſe. 
+ But is this a good Reaſon to exempt Perſons from the Severity of the Law ? I would rather chuſe to approve the grave Reflect 
of P. Maimbourg, who ſaid, one Day in the Pulpit, I αν,ẽꝭ,ũ—e great Pity, that ſuch handſome and well-jhap'd Ladies ſhould be 
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was made Death for any Man to be ſeen arm'd 
in the Forum, without any Allowances to be 
made for Inadvertency, or any other Circum- 
ſtances 3 and yet he, upon the News that the 
Enemy had made an Incurſion into his Territo- 
rics, arm'd himſelf, and, hearing that there was 
a Scdition rais'd in the Forum, went thither with 
his Sword on; but, being told of it by a private 
Perſon, kill'd himſelf with it. But indeed there 
was no Pity due to him, becauſe in his Law he 
had cut off all Exceptions of Inadvertency, or 
any other Circumſtances of the like Nature. 
Neither is what has been ſaid on this Point, in 
the leaſt, refuted by all that tedious Diſpute of 
Mattheus, de Criminibas ad Lib. xlviii. Tit. xix. 
Chap. v. D. To what has been already ſaid, it 
muſt be added, That as the Meaſures of Puniſh- 
ment in human Judicature muſt be taken by the 
Advantages of the Commonwealth; ſo the ſame 
Rule may make it neceſſary to admit Criminals 
to Pardon upon Account of their Numbers. For 
tho' in general 'tis no Excuſe to plead, that 
there were others guilty of the tame Crimes b, 
yet every wile Government ought to take Care 
that Juſtice, which is intended for the Preſerva- 
tion of human Society, ſhould not prove the 
Ruin and Deſtruction of it. 


Cautius ingentes morbos, & proxima cords 
Ulcera Peonie tractat ſolertia cure, 
Parcend:que ſecat; ferro ne longius ado, 
Irrecocandus eat ſedlis vitalibus error. 


The skilful Surgeon all his care applies, 

When nigh the heart the burning ulcer lies; 
With gentleſt touch he tries th' affected part, 
And probes the throbbingwound with cautious art, 
Nor wide th'incifion makes, but ſpares th'unſound, 
For fear the vitals ſuffer by the wound ed. 


And therefore *tis a very good Character of a 
Prince, Ovid gives us, Lib. i. de Ponto ©, that He 
reforms more Vices by threatening Punifhment, than 
by Puniſhment itſelf. Beſides, tis frequently ne- 
ceſſary either to ſoften the Rigour of Os Laws, 
or elſe ſuffer them to grow out of uſe. So Taci- 
tus faith, Ann. 1 iii. f, „That it was propos'd 
Ito reform the Law called Papia Poppea, be- 
* cauſe the Number of Perſons obnoxious in- 
* creas'd, and every Family lay at Mercy, rea- 


in Vatin. Chap. vi. Pag. 243. Ed. Græv. 
141, Ec. 


Dumg; nimis jam putrida membra recidit, 
Exceſſit medicina modum, nimiumgue ſecuta 72 
Qua morbi duxere, manus : periere nocentes, 


Sed cum jam ſoli poſſent ſupereſſe nocentes. 


Tot fimul infeflo juvenes occumbere leto, 
Spe fames, pelagig; furor, ſubiteg; ruinæ, 
Aut cali terræg; lues, aut bellica clades 


Ib. ver. 198. 


| Nunguam Pena fuit. 
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« dy to be ruin'd upon the Suggeſtion of the 
* BY | 

« Informers; and becauſc, as he ſaith afterwards, 
« the Informers had advanced themſelves ſo far, 
« that they had prevail'd not only in the City, 
e but, alſo, over all Italy, and over every Citizen 
they could find any where elſc; ſo that many 
« were already ruin'd, and almoſt every one was 
« under the tame Apprehenſions.” And thus, 
Tiberius, in his Letter to the Senate s, tells them 
that he thought it a more proper Method to paſs 
by the head-firong over-grown Vices, than, by attempt- 
ing to correct them, to diſcover only what Crimes they 
had not Strength enough to maſter; that it would be 
beſt to reform them firſt in themſelves, and then to be 
content to wait till Shame had corrected them in the 
Nobility, Neceſſity in the Poor, and the Rich would 
grow weary of them. For Men were not inade 
tor Puniſhment, but Puniſhment for Men. And 
therefore, if they who have the Right to inflict 
Puniſhment are under Apprehenſions of immi- 
nent Danger upon the Infliction of it, they can 
be no more oblig'd to puniſh, than a Man 1s to 
lay violent Hands upon himſclf. In a Ship, if 
a Pilot ſhould commit a Crime, when no Bod 
but he underſtands the Management of the Veſ- 
ſel, 'tis plain that the Man who would do Juſtice 
upon him muſt unayoidably ſhipwreck himſelf, 
and all the reſt of the Paſſengers. And ſo, allo, 
the Magiſtrate may lawtully wink at ſome 
Crimes, the Puniſhment of which would be 
of dangerous Conſequence to the Common- 
wealth; and eſpecially, when the Perſons guilty 
arc neceſſary to the common Saſety and Preſer- 
vation. Though the Magiſtrate ought never to 
make any direct Agreement for the Permiſſion of 
Vice, much leſs make publick Gain by it b. In 
Italy Pardons are ſometimes publickly promis'd 
to any of the Banditti, that ſhall bring with him 
the Head of another of the ſame Gang. (Tho' 
Harry Stephens i ſeems to have diſapproved that 
Cuſtom,. and ſays, that the Reafon of it might 
appear agreeable enough in an Ariſtotle or a Pla- 
to, but could never become a Chriſtian.) Upon 
ſuch a Promiſe that the Villains might have a 
Jealouſy of one another, and be hinder'd from 
uniting into Bodies, and from doing ſo much 
Miſchief as otherwiſe to the Commonwealth. 
(Sir * Thomas Moor was of a contrary Opinion in 
his Up. Lib. ii.) 


2 Vide Iſocrat. laudat. Buſirid. circa fon, Page 2 Pian b We Fer us, gui 4 2 fatto, non ſuo, defendat ? Cic. Orat. 
ianus de Bello Getico, wer. 138, Cc. 


d Lucanus Phar/al. Lib. ii. ver, 


With Diligence ſevere, and barbarous Art, 
The weaken'd Body ſank beneath the Smart. 
The Guilty only were of Life depriv'd, 

But when the Guilty only had ſurviv'd. 


While he, the Sound, freed from th'infected Part, 8 


In Plagues and Famines, and relentleſs Seas, 
By Earthquakes, and by common Enemies, 
Rome, oft her nobleſt Lives in Numbers ſpent : 
But ne'er before gave up to Puniſhment. 


Senec. de Ira, Lib. ii. Chap. x. There is a Neceſſity of Pardon when the whole Army deſerts. * Epiſt. ii. ver. 127. Malta metu 
pena, pena qui pauca, coercet. f Chap. xxv. 28. s Tacit. Aun. Lib. iii. Chap. liv. 

See 2 Pet. ii. 15. One might here put the Queſtion, Whether Magiſtrates may hire and command private Perſons, to turn Infor- 
mg as practis d by the antient Romans, at leaſt in Reference to ſome Sorts of Crimes? Conſult Huber. de Jure Civil. Lib. iii. 
& ><Q. ii. Chap. iv. Sect. 27. and Mr. Hertizs's Diflertation, de Herede occifi vindice, Chap. iv. Sect. 3. in the third T'ome of the Col- 
i Apolog. pro Herodot. Chap. xviii. 
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or nothing like it in all that ingenious Work. Mr. Hertius, alſo, approves the Conduct of the Yenetians. in order to Ciſcover 
doe who attempted to aſſaſſinate F. Pau/. They not only promiſed a large Sum to the Perſon who ſhould deliver them up, alive or 
that he might demand the Liberty and Pardon of two Perſons condemn'd for other Crimes. 
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782 Of the Power of the 
XVIII. I ſhall in the next Place enquire into 
the Method of rating Fenaltics, or what Meaſure 
of Puniſhment it is reaſonable to allot to particu- 
lar Crimes. And here, beſides what 1 have be- 
fore * ſaid concerning the Quantity of Actions, 
cis obvious to obſerve, that in civil Courts the 
Meaſures of criminal Actions are taken chiefly, 
firft, from the Object they arc concern'd in: 
And ſecondly, as their Malignity doth more or 
leſs Harm to the Commonwealth; and thirdly, 
from the Intention and Malice of the Delinquent, 
which may be diſcovered by Variety of Circum- 
ſtances. The greater therefore and more noble 
the Object injured is, the greater and more cri- 
minal is the Fact eſtecm' d. As therefore, as, of all 
Objects, G OD Almighty is the greateſt and 
moſt excellent, ſo any * Action which tends to 
his Diſhonour, is, of all others, the moſt wicked 
and deteſtable. And as the Obedience and Re- 
verence duc to him, which conſiſts chiefly in the 
Actions of our Minds, ought to influence and 
govern our whole Lives; ſo (as he himſelf has 
diſcover'd his Pleature) thoſe Actions by which 
we expreſs our external Reverence to him may 
be ſuperſeded, when they come in Competition 
with thoſe, which deliga any extraordinary Be- 
nefit to Mankind, or to avert any great Evil 
from them, where there is Danger in the Delay, 
Luke xiv. ver. 5. The Actions next in Remove 
from theſe, arc ſuch as affect the whole Body of 
Mankind; and then ſuch as diſturb the publick 
Order of the Commonwealth. Afterwards fol- 
low thoſe criminal Actions, that affect only par- 
ticular Men; and, under this Rank, the civil 
Court ſets thoſe foremoſt, which ſtrike at Lite, 
the Foundation of all our temporal Happineſs, 
and next ſuchas concern the Members, not vital, 
but without which Life itſelf would be an un- 
eaſy Burthen; and which are to be valued 


according to the Dignity of their Uſe b. The 


next Claſs of criminal Actions are thoſe, that 
diſorder the Quiet and Honour of private Fa- 
milies; the Foundation of which is Matrimony, 
(though Philo the Few, in his Book de Decalogo 
£2 de Special. Leg. places the Command againſt 
Adultcry, before that againft Murther) and in the 
next Place we may rank thoſe who rob us of, or 
deny us thoſe Bleſſings, which make up the Ne- 
ceſſaries and Conveniencies of Life; and that 
either directly or indirectly, by depriving us of 
them out of wicked Deſign. And in the laſt 
Place, we may reckon ſuch as deprive us of our 
Reputation or civil Character and Eſteem, In 
the Particulars of theſe Crimes, ſuch are of the 
firſt Rank, which have reach'd to the greateſt 
Height of a conſummate Perpetration. 'The 
Inferior are thoſe that terminate in ſome Acts, 
and are not arrived at their full Growth. And 
in theſe the Degrees of Malignity differ accord- 
ing to the Pitch they have arrived at. And here 
we may obſerve, that, naturally, a Deſign and 
Inclination to tranſgreſs, in any particular Act, 
muſt not be conſider'd under the ſame De- 


a Book 1. Chap. viii. 
d Vide Cor. d. l. 
Lib. ii. Chap. xix. 


e Vide Gro. d. I. F 29. 
5 Calpurn. Flaccus, Declam. ii. Princip. 


b See Grotius, Book ii. Chap. xx. Sect. zo. 
f Vide Senec. de Benef. Lib. iv. Chap. xvii. V. Auctor. ad Herms 
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gree of Enormity, with the Fact irf.17 

ally finiſhed 3 becauſe Evil preſents — - 4 
Mind under more odious and diſagrecable © 
lours, when we come to cloſe with the Comp 
hon of it 3 and, conſequently, a Man mug e 
greater Obſtinacy and Reſolution to overc Wy 
it, than when it lies, as it were, at a Big 
and he hath but newly entertain'd the Thou Bs, 
of the Attempt. When therefore we fa * 
Will is the ſame with the Deed, we mutt - — 
ſtand, that this is meant only of ſuch an ad ce 
the Will which is united with the utmoſt Ea. 
deavour, ſo that no new ration of the Win 
intervene between this and the Event of ch 
Crime, though the Succeſs of the Action fal 
as ſuppoſe a Man takes Aim at another to (þ,,} 
him, tho' he ſhould miſs his Mark © nd thin 
fore Sir Thomas Moor, Eutop. Lib. ii, fl. = 
„That there is no leſs Danger in havi *. 
c tempted any one's Chaſtity, than in hade 
&« actually violated it. For in every criminal 
« Action 4 ſettled and determinate * 
is equal tꝭ the Deed, For tis not reaſonab. 
„that that Man ſhould have any Allow 


La 


5 
0 


© made him for what was wanting to the Com. | | 
&« pletion of his Action; ſince *twas far envy hl 

from his Intent that any ſuch Defect ſhould ha / 
« pen.” But the Generality of ſuch kind o 5 
Eyvils are rated higher or lower, according to the | / 


Diſparity ef the Subjects they happen to vir 
upon, as to their State and Condition, Happineſ 
or Intelicity, Age, Lime, or Neceſſity, or any 
particular Paſſion or Affection, that might by. 
aſs to ſome particular Good, or give an Averſin 
to ſome Species of Evil. Neither muſt we ca 
barely conſider, what are the direct and imme- 
diate Conſequences of any Action, but, alſo 
what elſe may probably cnſue ; as in Firc, and 
Inundations, the Miſeries and Deaths of a Num- 
ber of unfortunate People, are always to be cui. 
fider'd d: And therefore the Chineſe make it Death 
tor any Man to be the Occaſion of the breaking 
out of Fire, tho' it were only by his Neglet. 

XIX. The Intenſeneſs or Remiſſneſs of ti 
Will and Inclination are to be meaſurcd prind- 
xn the Cauſes and Motives, which cugay 

en in Sine. There is hardly any Man wickel 
without Cauſe or Deſign f; Ge if a Man ben 
Love with Vice, purely for its own Sake, a 
ſin only out of Vanity and Affectation, or lu 
no other Reaſon to Hed po his Vices, than thut ii 
are #naccountable and incredible 8, he muſt ci 
tainly be arrived at the higheſt Pitch 'ris poſi: 
for human Impiety and Impudence to re. 
And, therefore, we never find any Maliſadn 
confident, but he will either deny the Tad, «+ 
tend ſome plauſible Reaſon for Excuſe, and «xii 
it from ſome Pretence of Nature b. Tis cer 
the greateſt Part of the World are perfuii 
into Sin by their Paſſions. Some of theſe pr 
us with a Sort of Violence, to eſcape preſemt WE » Th 
imminent Evil. And *tis reaſonable theſe ſo? MP hich » 
be allowed to excuſe or extenuate the Cri®- ln 


See, hereafter, in Set. 27, towards the 8s 
n Cicer, de LL. Lib. i. Chap. xiv. 


_ l : . 


| 1 It was upon this Foundation „ that Thales, one of the Wiſe-men of Greece, ſaid, That Perjury was a greater and more odio Of 
we Nos Ty U- v, £$24430) £1 bee. (ah EMOI EURRTON, 'Ou Nelęsr, ken, 4e at bn. Diog. Laert. Lib. i. 
30. itt. ANifierd. : | 
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And therefore ſuch Crimes as are the Effects of 
the Fear of Death, Impriſonment, or any great 
Diſcontent, Pain, or Paſſion, or of extreme 
Poyerty, are always look'd upon to be excuſa- 
ble. The wiſe Hebrew pronounces, That the 
Thief, whoſe mean Circumſtances tempt him to 
ſteal, is a more excuſable Criminal than the A 
dulterer. So Theft, in Caſe of Hunger, is a 
[fs Crime, than the ſame, when it is the Effect 
of unmcaſurable Avyarice 3 and Perjury, upon 
Fear of Death, is more excuſable, than owy 
upon the View of Gain, or to betray a Truſt. 
And thus, as the Author ad Herennium ſpeaks, 
Book ii . 778 @ greater Crime to debauch a Mo- 
man of Quality, than commit Sacrilege; becauſe 
"tis poſſible Extremity may force a Man upon the one, 
but the other can be the Kffe# only of ungovernable 
IVb. And therefore Bawds who live by en- 
couraging and ſupplying the Luſts of others, 
deſerve more ſevere * Puniſhment, than any Man 
who purſues only his own Pleaſure, It is the Opi- 
nion of the Emperor Antoninus ©, That thoſe 
Crimes which Anger gives Occaſion to, are more 
excuſable than thoſe that ariſe from Luſt. For, faith 
he, a Man who yields to the Paſſion of Anger, 
ſeems to break with the Laws of Reaſon, with ſome 
Regret and ſevere ReluFance of Mind; but one 
who ſins in Complaiſance to his Lufts, gives him- 
ſelf up to Pleaſure, and therefore 1s more intempe- 
rate, as well as more ſoft and effeminate in his Com- 
pliance, And as another obſerves d, Anger has a 
much ſtronger and a more violent Influence upon us, 
than Love; for that gives us Time to deliberate and 
con/ider with ourſetves;, but Anger 72 ſuch Storms 
in Mens Breaſts, as hurry them beſides themſelves, 
and is never quiet till it is ſatisfied. The Byaſs 
of the other Paſſions inclines Men either to ſome 
real or imaginary Good; the Things that arc 
really good, can have no natural Tendency in 
them to tempt us into Sin; ſuch as are all kind 
of Virtucs, and the Actions which flow from 
them. Other Things may indeed be good in 
E themſelves, but may be, alſo, Inducements to Sin, 
according to the Diſpoſition of the Man's Mind, 
who is in Poſſeſſion of them. Of this Kind, 
© ſome are pleaſing and delightful ; others inſtru- 
mental only in the Procurement of Delights, which 
are ſuch as we call uſeful. Now every Crime 
committed in Purſuit of any of theſe Things, is 
(sccteris paribus) look d upon to be more excuſa- 
ble, the more that Good which was in Vicw, 
appears to be agreeable to Nature, or the more 
Wuncaſy Men are without it . The imaginary 


lib. ii. Chap. x. d Libanius, Declam. xxiii. 


Rhet. Lib. ii. Chap. iii. 


Car. III. Lives and Fortunes of the Subject, &c. 


a Chop. xxx. towards the End. See hereafter, Sect. 21, towards the End. 
© Grot.d. I. H 29 
h Senec. de Ira, Lib. i. Chap. xvi. 


2 Peg. 9. C. Any Vice in a Prince is more heinous, and more in View. And to this Senſe we may PPS that of Pliny, Nat. Hiſt. Lib. 
7. Chap. i. Men are never more credulous and eaſy of Belief, than when any Falſity is promoted un 
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good Things are ſuch 2s Men owe the Credit 
and Value of, either to their Folly, their Va- 
nity, or their Vices; among theſe, we may rank 
Vain-glory, or an Opinion of more than com- 
mon Worth, neither grounded upon Virtue, nor 
with any Mixture of real Profit join'd to it ; 
as, alſo, Revenge, as it propoſes to itſelf nothing 
elſe but the Harm of the injurious Perſon. And 
the leſs of Nature there is in Theft, and the 
eaſier it is for a Man to be without them, the 
more criminal are thoſe Act ions judg'd that flow 
from the Purſuit of them e. It is, alſo, certain, 
that all Crimes which arc the Reſult of clear 
ana diſtinct Knowledge, are greater than thoſe 
which ariſe from Error and Miſtake ; and that 
thoſe Errors are more dangerous and criminal, 
which a Man runs into through an obſtinate Pur- 
ſuit of his own Principles, and falſe Reaſon, than 
thoſe which he imbibes from publick Teach- 
ers. And it is, alſo, well obſerv'd by Hobbes, 
Leviath. Chap. xxvii. That the ſame ad commit- 
ted upon a Preſumption of Power, Friends, or Ri- 
ches, by the Affiſlance of which the Offender hopes 
to re/iſt the publick Miniſters of Fuſtice, is a greater 
Crime than when it proceeds from Hopes of not being 
diſcovered, or eſcaping by Flight; for the one is an 
open Contempt of the Law, the other not f. And 
therefore Ariſtotle ſaith 8, © Such as deny and 
„ perſiſt in their Crimes, are puniſh'd with more 
25 ir; but ſuch as think themſelves juſtly 
« dealt with, deſerve to be us'd with Gentleneſs 
« and Lenity; and the Reaſon is plain, becauic 
cc "ris "na 4 to deny what is plainly prov'd ; 
« and Impudence is Contempt and vil Oppo- 
<« ſition.” And upon this View (ſays Seneca ) 
a wiſe Man will ſometimes pardon a great Crime 
eaſter than a leſs, if he finds that it was the Effe# 
rather of Weakneſs and Infirmity, than of Rancour 
and Malice ;, aud that this is the Produ of a cloſe, 
deſigning, inveterate Craft. Neither will he puniſh 
the ſame Crime after the ſame Manner, in different 
Offenders, when what the one committed through Iu- 
diſcretion and Negligence, the other did induftriouſly 
and deliberately. 
XX. Another Argument of the great Force 
and Violence of the Inclination and Intention, 
is, when beſides the common Reaſons that ought 
to be ſufficient to reſtrain a Man from Sin, 
there happen to be other particular Reaſons 
founded either in the Perſon of the Delinquent, 
or in the Perſon of him who was injured in the 


Fact, or in any other Circumſtances, Thus, as 
Juvenal \aithi, 


d Add. Pal. Max. Lib. viii. Chap. i. in fin. 
f Add. Ariftet. Rhet. Lib. i. Chap. xii. & xiv. 
i Sat. viii. ver. 140, 141. Dio Chryſaſt. Orat. i. de Regno, 


er the Authority of a great Man. 


Which we are driven by violent Paſſion. 
2 "Tis u 
Thing of ſmall Value; which nevertheleſs are more heinous, 
litted em, than if they related to a Thing of greater Value. 
Wiiſtcd upon his Baſeneſs of having defrauded of three Farthin 
W was appointed as their Pay-Maſter. AzrsToTLE obſerves ( 
ite the contrary in good Actions; that is to ſay, that a Man, 


o has the Courage to ſteal ſo ſmall a Thing! 


. This Example is related in Set. xxi, where it is faid, That Actions committed in cold Blood, are more enormous than thoſe to 
n this Account, that there are ſome Crimes which 1 little in themſelves, and which indeed are ſo, 
when 


Thus an antient Orator, in his Accuſation againft a Man, 
s certain poor Workmen employ'd in buil 
ib. i. Chap. xiv. Pag. 244, Edit. Visor.) upon this Occaſion, that it is 
for Example, who returns a large Sum of 

edin his Hands, is more commendable, than if the Charge was leſs conſiderable : Becauſe that demonſtra 


ſty, as the Proſpect of a ſmall Gain, that is capable of inducing a Perſon to commit a Crime, 
JW ickednels, than if he had been tempted to it by the Allurement of greater Gain. 
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7 as they relate to 
conſidered in Reference to the Diſpoſition of him who com- 
ſtrenuouſſy 
ing a Chapel, over whom 


oney that has been depo- 
7 tes a larger Stock of Ho- 
diſcovers in him a larger Share of 


What is not he capable of, ſays the Philoſopher, 
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Goodneſs f. Upon this Account the In;,.: 


Oimne animi vitium tanto conſpectius in ſe a Friend affect us more, than thoſ- of nk of 
Crimen habet, quanto major qui peccat habetur. my 5. And, on the other Side, a Benefit 0 
ſerr'd by an Enemy is more pleating, and wg 

More publick Scandal Vice attends, valued, than the Kindneſs of a Friend: Ne 
As he is great and noble, who offends. withſtanding what Terence ſaith, That whey yp 


Man ftands in Need of a good Turn, he is 5141 
And thus the ſame Sort of Sin, committed by a rece:ve it at any Hand; but 'tis a double 2 
Churchman, is look'd upon to be a greater Fault receive it from one he has Reaſon to expect it Nik 4 
than by any one clſe, becauſe *tis expected he For the fame Reaſon, an Affront from a Man of 
ſhould be a Pattern cf a pious and unblameable mean Circumſtances is more inſupportable * 
Life to others: For a Man who neglects himſelf, from an Equal or Superior i : Or from a Mane 
what he perſuades others to do, confutes his own own Children or Servants, than from another & 
Counſel by his Practice; for the Force of his Exam- There are, alſo, ſome particular Crimes, which 
ple by which he diſſuades, is much ſtronger than all are branded with particular Infamy, as conſif 
the Arguments by which he would convince u.. Tully ing in the Violation of ſuch Acts of Duty, which 
ſaith, „ the Guilt there is in the Vices of a Men are obliged to pay to certain particy|, 
&« Prince, is not ſo much to be conſider'd (tho* Perſons *, and are therefore judg'd to be — 
ce that too may be great enough) as the Conſe- highly wicked; ſuch as Diſobedicnce to Parents! 
e quences which attend them, that there will be Inhumanity, and Rudeneſs to Relations, logn- 
« always great Numbers ready to imitate them; titude to Benefactors; which are look'q upon 
« and therefore Princes of bad Morals deſerve to be more heinous, than if they terminated in 
6 very ill of the Commonwealth; not only as any other Perſons», In fine, ' tis a material Ag. 
e they are vicious themſelves, but as they ſpread gtavation, to conſider the Time, and Place 
« and propagate Vice: Not only as they are when, and where the Fact was committed, And 
« wicked themſelves, but as they do more Harm thus the ſame Crime committed in a public 
« by thcir Example 3 Sin b.“ Thus Place, before Witneſſes, is greater, than when 


| 
- . L f 0 g 
Tacitus © ſaith of Capito, That he was the more a Man endeavours to conceal it; becauſe, wht 
remarkably ſcandalous, becauſe, being ſo great à is acted with the Advantage of Secreſy, at lei, 
Haſler in the Knowledge of human and divine Woes lefs Scandal; and becauſe tis a ſtrong Pre. { 
Laws, he had forfeited his publick Character, and ſumption, that that Man is a bold and hardend ( 
diſgraced his own private Skill. And Tully faith Offender, who has the Impudence to out-tice 0 
in another Place 4, „ As it would be unpardon- the World, and to fin, as it were, in Defiance n 
« able in a Man who profecſs'd himſelf a Gram- to all the good and ſober Part of Mankind », 5 
« marian, to ſpeak improperly, or in one who Thus it is a greater Sin, to be guilty of unchaſte te 
« profeſs d to have Skill in Singing, to ſhew none Actions in a Church, than in a Tavern; to ftrike m 
« in the Practice of it; becauſe theſe are Faults in the Court, than in a private Houle; and to b. 
46 in the Arts they pretend to: So a Philoſopher be guilty of Intemperance on an ordinary ay, D 
« who is guilty of Misbehaviour in the Conduct ceteris 1 is more excuſable, than on Days R 
« of Life, is the moſt inexcuſable; becauſe he ſet aſide for Devotion o. Thus Cicero ſecretly th 
« js deficient in thoſe Duties he affects to be aggravates Anthony's Crime, for coming into the ge 
« thought a Maſter of; and commits Miſtakes Court fo diſorder d with Wine, as to be fored ca 
tc in the Art of Life, which he profeſſethe.“ In to vomit while he ſate on the Beach *. Thus D. 
Peru, under the 238 of the Tnca's, a Magi» the Declaimer ſaith Þ, That though Rudencs {ay 
ſtrate found guilty of any Crime was puniſh'd with ©« in any other Place may E be excuſable ble, 
greater Severity, than any private Offender: For © yet in the Temple, where we ſet guard upa Fog 
this Reaſon, that he was expreſly preterr'd to “ our Words, where we compoſe our Souls 
the Adminiſtration of Juſtice, and plac'd in an “ and confine even our Thoughts, to offer u Fo 
Office of Truſt, upon the Preſumption that he Injury or Affront there, with the ſame Bold 5 
was a Man of more than common Probity and © neſs, as in an unfrequented, private Place Hil 
nets 
a Libanius, Declam. xxix. bd Cicer. de LL, Lib. iii. Chap. xiv. Senec. Hercul. Fur. ver. 745, 746. The Crimes of Prit ou 
ces are of deeper Stains. © Annal. iii. 70. d 7. fe Quit. Lib. ii. Chap. iv. © Dwintil. Declam. ii. Pa Fr 
38. "I's the Misfortune of Superiors to be thought to command others, what they do themſelves : And Evil is always nul wag 
pernicious when the Author of it is Great and Powerful. f Garcilaſſ. de la Vega, Com. Reg. Lib. ii. Chap 1. yp 
s Petron. One who offers Violence to a Stranger is a Villain, but a Man that injures his Friend is little leſs than a Pare _ 4 
cide. Among the Celtæ, according to Nic. Damaſcenus, de Moribus Gentium, à Man auh killd a Foreigner was ſuniſb d mit = - 
ſeverely, than if he had kill'd a Subject. The Puniſhment of the firſt was Death, of the ſecond, only Baniſhment. b Term. , = 
Adelph. Act ii. Sc. iii. ver. 1, 2. But the Queſtion here relates only to the Pleaſure which an Obligation gives to the Perſon v bf © 
ceives it; and not to the Value or Degree of the Obligation, conſider'd in itſelf. This is Terences Thought, It is certain, on r any = 
contrary, That a Benefit receiv'd from an Enemy, is frequently diſagreeable; becauſe we are uneaſy to ſce ourſelves reduc'd . pole 
Neceſſity of being oblig d to thoſe we do not love: For it is rare to ſee People difarm'd by the Generoſity of their Enemy, ſo u? — 
to be ſincerely reconcil'd to him. See a remarkable Inſtance of this in an Engliꝶã Gentleman, mention'd By Mr. Locke, in an f Add. 
ſect Memoir, relating to Sir Anthoxy A/bly Cooper, afterwards Earl of ShaftBlury. See M. Le Clerc's Biblioth. Choi, Ton.” re. ; 
Pag. 160 & 161. i Vide Lib. xlvii. Tit. x. L. 17. 4 3. D. de byur. K D. ubi ſupra, Lib. vii. 5 8. | Vide C. Lü 3 
Chap. xx. F 30. & 2 Sam. Chap. xvi. ver. 11. m To this Purpoſe is that Page in Lyſias, ſpeaking to the Athenians, oy : 
contra Andocid. Chap. vi. Ye ought to ſhew yourſelves more ſevere to your own Subjects, when they profane the Rites of your © 
ion, than to Foreigners; becauſe the Crime, as thoſe commit it, ſeems to come from Abroad; in your own People tis Native 1 Deciſi 
Intefine. n Vide Ari Hot. Probl. 5 20, d. 14. Vide D. De injuriis, Lib. vii. f 8. o id. Lib. ix. $ 1. D. de Ig 7 
®* Cicer. Orat. Philip ii. Chap. xxv. + 2uintel, Declam. cclii. If any Injury be done to the Magiſtrate, it is an Act of Hob? VS. 
againſt this State; if to an Ambaſſador, Satisfaction muſt be demanded by War, and the Laws of Nations. The ſame Sum d ©, are 
ney taken from a private Man, is Theft; from the Altar, or Temple, Sacrilege. And ſo one who violates another's Chaltity, 7 fila f; 
pay, to the Party demanding barely Satisfaction for Virginity, ten thouſand Seſterces ; but one that hath been publickly guilty * . 
ame Crime, and raviſh'd a Candidate to the Prieſthood, mult net be allow'd the ſame Terms. 2uinti. Decl. cclxiv, Add. 40 neſs im 


Lib. vi, Chap. 1. f 


is inſufferable . Laſtly, The Methods and 
'he Tnftrumcats uſed in the Commiſſion of the 
Fact, ſeem to be acceſſory to the Aggravation 
or Extenuation of the Crime; becauſe tis uſu- 
al to infer from them the Force or Weakneſs of 
the Intention. And therefore tis a greater Crime 
to rob a Man of his Goods, by forcing his Houle, 
by digging through his Walls, or artificially pick- 
ing his Locks, than by going in boldly at an 
open Door. : : 
XXI. Another Thing which aggravates or 
extenuates the Crime, is the Power or Ability the 
Perſon was Maſter of, to forbear the Fact b. For 
ſome Men have clearcr and more lively Appre- 
henſions of the Reaſons, why they ſhould de- 
cline ill Acts, than others. And ſome have 
ſtronger Propenſities than others to ſome parti- 
cular Sorts of Sins, which may be accounted for, 
either by the particular Mixture and Conſtitution 
of the Body; or elſe by the Age, Sex, Educa- 
tion, or other Circumſtances e. For tis eaſy to 
obſerve, that young People, Women, and Men 
of groſſer natural Parts, or that have had no Ad- 
yantages of Education, do not {9 accurately di- 
ſtinguiſh between juſt and unjuſt, lawful and un- 
lawtul 3 and know very little of the Meaſures of 
them, or how to weigh and conſider them 4. 
In Perſons where Choler is the prevailing Hu- 
mour in the Body, Anger is the governing Paſ- 
ſion; others, of more and warmer Blood, are 
caſily inclined to Luſt: Age turns our Deſires 
one Way, and Youth another . Again, the 
nigher any Evil ſcems to threaten, the ſtronger 
is the Fear it cauſes, and the more difficult it is 
to reſiſt it. A freſh Reſentment ftrikes us with 
more Violence, than that which hath been cool'd 
by Interval of Time. And thongh Grief and 
Diſcontent will not always be filenc'd at firſt by 
Reaſon, yer they have not the ſame Excuſe, when 
they had Time to be compoſed and quieted. In 
general, it is more criminal to go * ſedately and 
calmly to commit Sin, than in a Diſorder and 
Diſturbance of Paſſion f And therefore Ariſtotle 
ſays, That every Man muſt think him leſs excuſa- 
ble, obo engages in a bad Action upon weak Tempta- 
tions, than one, who is guilty of the ſame, upon the 


Deraſt ben. adv. Midiam. I was abuſed by 
publickly, befcre Strangers, as well as Citizens, 
Vide Gros. Lib. ii, Chap. xx. $ 31. 
Hit. Vandal. Lib. ii. Chap. xiv. 
neſs and Violence of 'Temper which run through the Family, 
Ga. Lib xiii. Young People ſeldom trouble themſelves to 
pleaſe. 
10 be ignorant of what is Juſt and Honourable. 
Lb. i. Chap. viii Thoſe Faults which are the Effects of any 
ana deſigned. Philo Jud. de Specinlibus Legib. Pag. 791. 
much Deiiberation, Plato de LL. Lib. ix. Pag. 931. C. Ed. Wech. 
more fevcrely, than ſuch as are guilty of 
lets criminal than that of Luſt. 1. Magn. Moral. Lib. iii. 
any Exceis of Anger. For Anger is a very reſtleſs uneaſy Paſſion, 
q — But the ys lat 
becanſe it ſeems to be the Effect of Wantonneſs and Effeminacy. 
Add. ie, Probl. Sect. 29 Q. 16. K Vide Lib. xIvii. Tit. 
8 7. Lib ii. Chap iii. Precedents ſeldom ſtop where they begin, 
ſelres to break out farther. 


Caae. III. Lives and Fortunes of the Subjef, &c. 


my Eneniy in cold Blood, in the Morning, out of Malice, 
and that in the Temple, 
© Vide Lib. xlviii. Tit. xiii. L. 
As it is very unuſual, fo it would be the more commendable, 
and to take vp a contrary Coolneſs 


be Wiſe, becauſe they look upon it to be their Pr 
Libanlus Decl. 2 xi. Pag. 531. C. D Ed. Pariſ. It borders very much u 


Lid. In all Nations their Age is made the Fxcu 


ſudden Commotion, 
B. Edit. Pari/. ſays, 


Manſlaughter only out of a ſudden Raſhneſs. 
Lab 15 alſo menticn'd by Plutarch i» Conviv. vii. Sapient. Pag. 15 8 F. 
hap. 
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Aud that 
when a Man flrikes in cold Blood, he is more crimi« 
nal, than if be were angry; for how far would ſuch 
a one proceed, ſaith he, if he were heated into a 
Paſſion? It was Pittacus's Law indeed 5, That 


violent Perſuafions of flrong Paſſions. 


ſuch as abus'd others in their Wine, ſhould pay dou- 
ble the Sum they ſhould do, if they had been Hober: 
For ſince People in that Condition (ſaith Ari- 
4 ftotle) are generally inclined to be more abuſive 
« than others, the Law doth not ſo much regard 
the Pardon which ought rather to be allow'd to 
„Men in the Diſorders of Drink, as the pub- 
lick Good b.“ But the Crimes that ariſe from 
Paſſions are look'd upon to be no leſs odious, 
when they are the Effects of a Paſſion alarm'd 
and rouz'd in us at the Appearance of Evil; and 
ſuch as ariſe from an Appetite or cager Purſuit 
after Pleaſures, eſpecially the more neeclleſs oues, 
to be more criminal. For Pleaſure doth not af- 
fect us fo ſenſibly, and may be caſicr dclay'd, 
or ſatisfied more innocently ſome other Wa 
without Guilt, And ( Arifforle ſaith) therefore, 
That tis a greater Uneaſineſs to bear Pain of any 
Sort, than to deny Pleaſure. For (ſuith he in an- 
other Place) Pain diſtrads and weakens Nature in 
the Perſon who ſuffers it; but Pleaſure hath a dif- 
ferent Hic, and offers itſelf ſuirir to our Choice, 
and therefore ought to be thought more criminal and 
opprovrious i, Laſtly, Another Motive to allcyi- 
ate the Penalty, is when a Man's Friends and 
Relations perſuade him to tranſigreſs the Laws l. 
XXII. *Tis, allo, utually conſidered, whether 
the Malefactor were himſelf the firſt of che: Kind, 
or were ſeduced by the Examples of others; 
whether this be the firſt Time he is found guilty, 
or whether he be an old Offender. F or, in every 
Commonwealth, the firſt Man who has the Bold- 
neſs to commit a Crime, which is like to be of 
ill Example, and which he docs in a Manner in- 
form others in, is more higbly criminal, than an- 
other that has been encouraged by frequent Pre- 
cedents in the like Crime before 1, Again, the 
fame Fact, if it hath been conſtantly punith'd 
in other Men, is a greater Crime, than if there 
have been frequent Inſtances of Impunity ; be- 
cauſe the firſt is greater Contempt of the Go- 


not upon any Heat of Wine ; 
whither I was obliged to go by the Duty of my Ofice; 
6. D. ad L. Juliam peculats, &c. in Princip. d Pracop. 
for the Son to lay aſide that Falic. 
and Probity. * Gremmnd. Hiſt. 
ivilege to do what the y 
on Youth, to neglect the Obligation of Duty, and 
ſe for young People. t Cic. OF, 

are more excuſable than ſuch as are premeditated 
That it is an imperfect Crime which is not the Effect of 
They who kill a Man upon propenſe Malice, are to be puniſh'd 
8 4rift. Polit. Lib. ii. Chap. xii. h This 

i 4rift. Nom. Lib. vii. Chap. viii. The Intemperance of Anger is 
vi. A violent Inclination for Pleaſure i; much more Aulty chan 


and every one who is under the Power of it, finds himſelf diſcom- 
ariſeth from the concupiſcible Appetites is attended with Pleaſure, 


There is a Paſſage like this, 


xvi L. 2 D. de receptator. Ad. Grotius, d. 1. $ 29. 
but, if allowed never ſo 
Vide Cell. Lib. x. Chap xix. Polyb. excerpt. legt. xciii. Chap. v. 


and therefore is 


. leſs excuſable, 
in Marcus Ant mms, 


Lib. ii. Sect. 10. 
I Vins Pu- 


i a 9 
little Liberty, will ſoon make Way for them- 


! See M. Noopr's Probabilia 


: | Juris, Lib. iv. Chap. vii, viii, 
1 Deciſions of the Roman Law, 


upon this SubjeR. 


© which 1 1 the Crime. 
be has ha 


print. Inſtit. Orat- Lib. iii. Chap. vii. Pag. 270. 
neſßß invented by a Perſian. 


ee very Reaſon which oblig d him to give it as an Example, 


ix. where we ſhall find many curious Things, 


* Kat O-, j ,., Ne GAY av TETVINKED Hal T ende, 
Such as to know, whether the Criminal is the only one, or the firſt 
as ſe or many Accomplices ? Or whether he has been often guilty of it ? Ariſtat. Rhe 
1 lan ſays, E- fame off] f quod oft exemplum deforme poſteris traditum, 


with Regard to the 


s 70 ev7) eyapriviv, uiye. It is the Circumſtances 
who hs committed it: Whether 


tor. Lib. i. Chap. xiv. And JAuiu- 
quale libidinis vir Pesſis in muliere $,, ma inftituere anus dici- 


dit. Burn, In this laſt Paſſage the Orator ſpeaks of a new Kind of Wicke4- 
The Commentators have not been able to explain what it was; an 


Hhhhh 


JN it is better to be ignorant of it, for 
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vernment and Laws, than the latter. But the 
more or leſs frequent Repetition of the ſame 
Action doth not make it in itſelf better or worſe, 
any farther than as it diſcoyers it to procced 
from inveterate Cuſtom or Habit. And ſince 
Regard is principally had to the Frequency of 
the Repetition, in the making an Eſtimate of 
moral Actions (ſince from thence *tis uſual to 
meaſure the Force of a Man's Reſolution 5 and 
ther: fore it is commonly ſaid, that ill Habits 
are worſe than ill Acts) it 1 appears 
why a good Action, which a Man has frequently 
repcated, is look'd upon to be better than one he 
has but newly begun, or very ſeldom practiſed : 
And, on the other Hand, why a bad Action often 
reiterated, is judg'd a greater Crime, than one 
the ſame Perſon has but once or twice been 
found guilty of b. To this Purpoſe was the 
Emperor Juliau's Law againſt Lyars e; If any 
of my Servants be found guilty of a Lye, the firſt 
Time, I pardon in; if he preſume a orgs Time, 
T bear with him: If it be proved non him a third, 
he has not abſolutely incurr'd my Diſpleaſure; but 
if he venture the fourth Time, I forbid him my Pre- 
ence. But the Peruvians, under the Government 
of the Jiſca's, took particular Care te puniſh 
the firſt Eſſays of their Criminals, becauſe by 
this Method they thought they might prevent 
the Return of the ſame Crime another Time. 
For, unlcſs the Weeds are rooted up, when the 
firſt appear, it muſt be expected that they will 
lentifully increaſe. And where Juſtice moves 
to ſlowly as not to reach the Offender, till he has 
repcated his Crime, private Subjects arc apt to 
grow impaticnt, and to take the Liberty to re- 
dreſs themſelves, tothe Prejudice of the publick 
Peace 4. Neither is it any Objection, that a 
good Habit gives an Eaſineſs to good Actions; 
or that, on the contrary, an ill Habit makes it 
difficult to forbear doing ill. For that Labour 
it muſt coſt a Man to attain the good Habit at 
firſt, is a ſufficient Reaſon why the Value of it 
ought not to be lefſen'd, though the Exerciſe of 
it be caſyand pleaſant. And, on the other Side, 
the Averſion to Sin ought to be therefore the 
reater, becauſe, by a Frequency in doing ill, a 
Man ſhall contract ſuch a Familiarity with Vice, 
as he will hardly ever be able to renounce, and 
by repeated Trauſgreſſions will be abandon'd to 
Impudence, and forget the Senſe of Shame. For 
the common Infirmities of human Nature will 
excuſe ſome Errors and Slips in the Conduct * of 


\ 


For a Crime of no extraordin 2 
upon the firſt Commiſſion, may be mog in, 
pardon'd ; or at lcaſt puniſh'd with leſs Fon, 
than one which has been the common pr. en 
the Delinquent f Sometimes, alſo * 33a 
formation 1s made the Condition of Para. Re- | 
paſt Offences; and, in Defe& of that the "M0 
niſhment of the paſt is join'd with that of 4 
repeated Crime; and former Miſdemeanour pu 
a brought under the Reach of Juſt: "0 
rom whence it appears, in what $S:nf: th. 
common Aphoriſm is allow'd to be true. Ti 2 
the Eflimation of a Crime is never increas} } wa 
| h . . . J any 
after AF, And here it might be, allo, cuqui;”; 
how far that Cuſtom of the Perſians, which a 
rodotus ſpeaks of, was agrecable to natural . 1. 
ty, when, in criminal Caſes, the whole Cor 
of the Delinquent's Lite was cxamin'd, together 
with his particular Offence; and if, upon = 
whole, it appearcd, that there was an Oy:r-y,. 
lance of good Actions, the Crime was parday'g 
But, upon a ftrict View, it muſt appear that al 
that 8 nothing to the intrinſick Eſtima- 
tion of the Crime; and therefore ?tis probable 
this Method was not us'd in Crimes of an higher 

uality, and where there were manifeſt Prooſz 
of the propenſe Malice of the Criminal, but 33 
Grotias, d. J. 3o, thinks, was, or at leaſt ought 
to have been, confin'd to ſuch Caſes only, where 
the Delinquent, being not otherwile notoriuuſly 
vicious, was unwarily betray'd, by ſome Satif. 
faction or other, he conceiv'd he ould find in 
the Commiſſion of the Fact, or elſe, where the 
Proof of the Fact lay intricate and perplcx'd, x 
View of the Criminal's Life might be neceſſay 
to give the Matter ſo much Light, as to diſco. 
ver whether it were probable, he was guilty, or 
not; ſince a Man muſt make ſcveral Steps, be- 
fore he can come to the higheſt Pitch of Guilt), 
Yet Herodotus * gives us an Example of Sands 
ces a Perſian Judge, whom Darius commanded 
to be crucified for taking Bribes, and giying 2 
wrong Judgment; but when he call'd to mind, 
that the Scrvices and good Offices he had done 
him, were more than his Crimcs, he order'd hin 
to be taken down, and admitted him again to 
Favour. And Cicero, in his Defence of Sl 
reaſons the ſame Way. In all Matters of Imp: 
ance and Concern, ſaith he, we are not to meajunt 
a Man's Intentions, Thoughts, er Afions, by i 
Fad itſelf, but by the Circumſtances of his Liſe: 
Aud the Reaſon, ſaith he, is becauſe, according 0 


Life; but to be often guilty of the ſame Miſ- the Opinion we receive of a Man's Morals, due git Way 
carriages is a Degree of Madneſs not to be horne rally conjecture how far he may be guilty, and in Ran 
with. © The Faults a Man is guilty of at fixteen far nit i. And for this Reaſon it was uſual in tir . 
ill not appear the ſame, tho all other Circumſtances old Roman Judgments, for the Accuſer to begn Dec! 
be ſuppoſed to continue, as when he is forty; for by with a Cenſure _ the Life and Behaviour ot I 
that Time, beſides that his Habit appears inveterate the Criminal; and on the other Side, the Pat 
and inexcuſable, the Maturity of his * either made Excuſes for him themſelves, 45 
muſt cut off” all Pretences of Excuſe and Plea for brou ght in the Laudatores, Perſons that ſhould | 
Parden. And all theſe Things are, with good give Teſtimony of his good Behaviour, An . 
Reaſon, to be conſider'd in levying Puniſhment. there was good Reaſon for the Practice; for, co re 
a vide Lib. xlviii. Tit. xix. L. 28. f 3. D. de penis. Ant. Matthæus de Crimin. Tit. de furtis. & 9.6 ſeg. & Lib. xlviii. D. it: s 
Crap. iv. F 27, 28. d Vide Groet. Lib. ii. 3 XX. § 30. c Libanius Legat. ad Julian, c Garcilas de la Viga, Cn. 
Lib. ii. Chop. x. e Sir Tho. Browne's Religio Medici, $ 411 f Vide Grot. d. l. s See 1 Kings i. 52. ii. 29, N 
creſcit, ex poſt facto, præteriti delicti afiimatio, Lib. I. Tit. xvii. De diver/. reg. Juris, Lib. cxxxviit. F 1. | 3 Nemo nent 
ſeit turpiſſimus——— Juven. Sat. ii ver. 83. * Polymnia, Chap. xiii. | Orat. pro Sulla, Chap. xxv. 
: Our Author here tacitly makes uſe of a Reflection of Diodorus Siculus, Fragm. & Lib. xi, which Crerias had quoted wü 3 Nay, 


naming the Author, Lib. ii. Chap. XX. 9 30. Not. 2. 


reven, 


ſider 


Cap, III. 


j general Depravation of Mankind, a 
ur bet; to be wry cautious, how he takes 
away the Life of any Subject, who, upon the 
whole, may rather be thought a ood, than a 
bad Man. But it is to be obſerved, that an In- 

uiry into the Criminal's Morals, and paſt Life, 
where the Fact is intricate and obſcure, may 
make the orgy preg great on both Sides; and 
therefore, that if any Man has clearly acquitted 
himſelf of the Crime he was indicted of, he may 
lawfully lead, that he was not oblig'd to make a 
Defence jor his Morals, or vindicate his former Be- 
baviour, but only to acquit himſelf, before the Court, 
ofthe Crimes his Accuſers directly charg d him with *, 
But yet when a Man, that has always been a re- 
ular and dutiful Subject, changes his whole 
Courſe of Life, there is good Reaſon the Laws 
ſhould deal ſeverely with him, upon a double 
Account; both becauſe he hath been guilty of 
| a Crime, and becauſe he has made ſo ill a Choice, 
as to change a good Courſe of Lite for a bad 


0 

"XXII. Now although, from what has been 
{aid, it ſufficiently appears, that one Crime is 
reuter than another; and that human Juſtice 
ought not to puniſh every Crime with equal Se- 
verity 3 yet, notwithſtanding, it muſt be con- 
feſs' d, that both the . Quantity and Qua- 
lity of human Puniſhments depend upon the 
Determination of the civil Sovereign, which is 
principally to be directed by the Advantages 
and publick Good of every Commonwealth. 
Upon this View Amis King of Egypt puniſh'd 
no Criminal with Death in all his Reign ; but, 
according to the Degrees of eyery Man's Of- 
fence, condemn'd him to bring a Quantity of 
Earth, or Rubbiſh, to the City he belong'd to. 
And by this Method the Ground the Cities 
ſtood upon was rais'd higher, and the Cities ſe- 
cur'd againſt the Inconveniences of the Flood 
upon the Riſing of the Nile . But indeed there 
is no Neceſſity, that there ſhould be always the 
ſame Proportion obſery'd between the Penalties, 
as there is Diſtance between the Objects injur'd 
by the Offender. Every particular Crime ma 
be ſentenc'd to a particular Puniſhment, as it 
happens to be moſt agreeable to the Circum- 
ſtances of the State; without any Regard, whe- 
ther another Crime, which, in itſelf, may ſeem 
greater or leſs than this, be puniſh'd with more 


2 Author. ad Herernium, Lib. ii. Chap. iii. 


Euterp. Pag. go. 
that a 


f:& others, Diador. Sic. Lib. i. Chap. Ix. 
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or leſs Severity. Plato propoſes a Law of this 
Nature 4, That if any Man rob the Pablick, 
whether of more or 255 his Puniſhment ſhould be 
the ſame. © For, faith he, a Man who takes 
© away a Thing of leſs Value, though he doth 
« it with leſs 8 than another, that robs the 
State of ſomething greater, yet he is guilty 
« of the ſame ill Principles and Intentions; and 
© a Man who takes away Something of conſide- 
c rable Worth, which he never depoſited, can 
but be unjuſt and criminal. The Law there- 
“fore doth not inflict greater or leſs Penalties 
upon the Offenders, from the Compariſon it 
«© makes between the Degrees of their Theft; 
© but becauſe it ſuppoſes, that one is more ca- 
pable of being reform'd, than the other.” 
"Tis certain, a Judge ought ſo far to obſerve 
Equality in the Diſtribution of Puniſhments, as 
to take Care that ſuch as are cqually guilty 
ſhould be equally puniſh'd; and that a Fault, 
which was ſeverely corrected in one Man, ſhould 
not, without very good Reaſon, be excuſed in 
another; ſince it muſt be expected that ſuch 
Partiality would be a certain Cauſe to raiſe Di- 


ſturbances in the Commonwealth; and becauſe 


a Puniſhment can have no Effect when it is not 
inflicted upon any View of publick Good, but 
barely in Gratification to private Paſſion. But 
{till an Equality of Puniſhment muſt be ſuppos'd 
only where the Criminals are guilty of the ſame 
Fact in Specic, and not of different. For 'tis 
common be human Juſtice to puniſh ſmall Faults 
with greater Rigour, or to take the contrary 
Method, as the Exigencies of the State, or the 
Will of the Legiſlator determines. And the 
Criminal has no Reaſon to complain of the Par- 
tiality, ſince he knew before-hand what he was 
to expect © For Inſtance, though Theft in 
itſelf be a much leſs Crime than Murder, yet 
the Thief has not juſt Reaſon to complain, 
ſhould he be condemn'd to ſuffer the ſame Pu- 
niſhment with the Murderer, tho“ his Crime was 
not equal in Degree. The Reaſon why Crimes 
of different Degrees are equally 'puniſh'd with 
Death is, becauſe Death is the greateſt and laſt 
Evil Men inflict *: unleſs it be that ſometimes 
the Way to it is ſhort and eaſy, and at other 
Times made terrible, and grievous by Delay and 
Torture a; or that ſometimes Diſhonour is done 
to the dead Body, and Infamy fixed upon the 


Memory 


b Polyb. Lib. vii. is Excerpt. Peireſcian. But when he took a quite contrary 
Way of Life, and grew every Day worſe and worſe ; 'twas fit every 
EH Steph. Diodor. Sic. Lib. i. Chap. Ixv. 'Tho' Aabiſanes King of Egypt, when he built Rhinocolura, took Care | 
il thoſe Sort of People, the Scum and Filth of the Nation, ſhould be carried into a Place by themſelves, that they might not in- 
d Plato de LL. Lib. xii. init. Pag. 982. C. Ed. Week. 
Declam. v. When the Conſequences are threaten'd before-hand, the Fault lies no where but in the Sufferer. 


body ſhould change. their Opinions of him. Herodot. 


Calpurnius Flaccus 


Ovid. Her. Epiſt. Lib. x. 


Morſque minus pane, quam mora mortis habet. 


Senccæ Hercules Fur. ver. 512. 
Sencc. Eg. Agamem. ver. 989. 


EI. Mid. ver. 996. 
g. Ibid. 
Euripid. Hippol. Coron. 


n . n Ane i * — * 
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: Lycrg. Orat. contra Leocrat. The greateſt and the laſt of Puniſhments in Death. 


Death hath leſs Pain itſelf, than the Delay. 


| Teo ſome think a quick Diſpatch an eafier Puniſhment than a miſerable Life. Vid. Cæſaris Orat. in Salluſt. Conjur. Catilin. and Tibe+ 
nuss Anſwer in Suetonius, Chap. Ixi. to one who defired his Puniſhment might be ſhort, was, I am not yet reconciled to you, 


Death to the Miſerable is Eaſe. 

He's yet unſkill'd in the Arts of Tyranny, 

That puniſhes with Death. 

Why 1s there any 'Thing beyond the Grave ? 

Yes Life when one defires to die. 

Tas 527 dq ne pe %,] οt¹H. ver. 147. 
Th' Unfortunate deſires a ſpeedy End. 


Nay, Charren de la Sageſſe, Lib. i. Chap. xxxix. (vi.) Sect. 10, ranks it among the ridiculous Notions of the Vulgar, to think to be 
revenged of an Enemy by killing him. For this, ſaith he, is only to _ A bim the Senſe of Misfortune, and to ſecure him from 
2 


all 
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Memory of the Perſon*, which is ſometimes in- ſupportable, and deſerve  Solon's Correci g. 
Aicted '4 conſiderable Time after the Delinquent's Yet the Courſe of Juſtice in Peru was — . 
Death; and may again be recalled, and taken off b. as rigorous; for there almoſt every Crime = 
Beſides, the Will of the Legiſlator is often con- puniſhed with Death; the Judges not ſo much 
ſidered in determining the Penalty, though not in confidering the ſimple Nature of the Offence 

ſo abſolute a Degree, as to exclude the Intereſt that it was a Breach of the Commands of the 
and Advantage of the Publick, yet to ſuch a Juca, whom they looked upon and reverenced as 
Degree, that the particular Puniſhment ſeems in a GOD, But there is good Reaſon for enhanſ. 
a Manner entirely to depend upon it. There are, ing the Severity of the Puniſhment, when jult 
alſo, ſome Crimes of ſo black a Nature, as will Reſentment, and Care for the common Goos 
juſtify the greateſt Severity that can be uſed upon makes it neceſſary to ſecure the publick Quiet 
Criminals, who have contra&ed the ſlighteſt by puniſhing Malcta&tors. For Inſtance, ſuppoſe 
Acquaintance with theme. So Philo ſays, That the Criminal threaten Danger to the State, i he 
a Man who attempts only to kill another treacheroſly, be not puniſhed in Time. H. Stephens gives yg 
is not the 1:ſs guilty of Murder, tho he fails of Suc- a Story *, of a Man who, having begged for 2 
ceſs : And the written Law, in this Caſe, commands, Pardon of the King of France tor the ſeventh 
That if a Man come preſumptucuſiy upon his Neigh- Murder he was guilty of, and finding he could 
bour to flay him with Guile, thou ſhalt take bim not obtain it, boldly told the King, that he would 
from mine Altar, that he may dien. The Athenian own only the firſt Murder to be his own proper 
Judges indeed were too ſevere, when they con- Action; and that the Imputation of all the reſt 
demned a Boy for pricking out a Bird's Eyes, mult lie upon the King himſelf; for that he ſhould 
upon Suſpicion, that it was a Sign of a barbarous never have committed the other, if the King had 
Temper, and that he might prove a very ill not given him Encouragement, Oy pardoning the 
Member of the Commonwealth, if he were ſuf= firſt. Sometimes, alſo, it is nece ary to make Ex. 
fered to grow up to Years of Maturity l. But amples of ſome Malcfactors to frighten others; 
it is not the actual Commiſſion of a wicked Act that eſpecially where the general Perſuaſives and In- 
mates a Criminal; it is enough that a Man has ducements to Wickedneſs arc ſtrong! ; ſuch 3 


3 . ry 
armed himſelf, and diſcovers his Inclinations to rob are Eaſineſs 4 and Uſe, which nothing but a fe 
a and murder: For the Wickedneſs doth not always vere Diſcipline can reform. The Fewiſh Ly ö 
1. begin, but is exerciſed and improved only by the lays a greater Penalty on the Perſon who geg 8 
of Pradlice. For as Paterculus reflects upon Caius out of the F ield, than one who robs au Houſe, ] 
7 Cato's being condemned for a ſmall Offence e; becauſe the firſt 18 donc with greater Iaſe; com. SD 
9 The Inclination and Intent of the Offender may ſome= pare Exod, xit. v. 1. with the 7 ch and gth ver. p 
1 times be of greater Force with the Fudge, than the And thus the Seythians thought no Crime ſo hei. F 
| ; Crime itſelf. For it is natural enough to argue from nous as Theft, becauſe, having neither Houſz A 
4 the Fadi to the Deſign of the Criminal, and to con- nor Folds to keep their Cattle in, no Man's Pro. Tf 
* fider rather of what Nature the Offence is, than perty could be ſecure, if Robbery had any In. A 
4g how great f. In Caſes of Treaſon and Conſpiracy dulgence. And in ſome Nations Theft is looke{ A 
þ i againſt the State, bare Conſciouſneſs, or Privity upon to be a greater Crime in a Domeſtick, than 
1 without any Aſſent, and Silence * only, and the in a Stranger n. It was Death at Atheys for 1 An 
4 Concealment of it deſerves Puniſnments. How·- Man to ſteal from the Baths, from the Schools of in! 
i ever in the Diſtribution of Puniſhment there Exerciſe, or from the Market, or any ſuch pu). to 
'Y ought always to be as much 3 Gentleneſs and lick Place; but one who robbed a private Hou all 
. Lenity ws is poſſible. And therefore the was only to pay double the Worth of what k Gu: 
0 Severity of Draco's Laws might juſtly appear in- fſtole®. Q, Curtius ſays, There was à Cuſtom aim this 
; 3 ; the 
li, . Hiſt. Lib. iv. Chap. vu. d Vid. Socrat. Hiſt. Ecclef. Lib. vii. Chap. xliv. = c Vide Ant. Matthzun 
+0 * a Chap. i. Sect. xg 6. & ad L. 48. D. Tit. v. Chap. iii. Sect. 10. & Tit. xviii. Chap. iv. Ziegler ad Cm the 
d. I. Sec. 39. Valerius Maximus Lib. vi. Chap. i. Se. 8. Lide Lib. xlvii. Tit. xi. Lib. i. Sect. 2. D. de extraordin. Gini Iocl 
D. ad L. Cornel. de ficariis. Vide Lib. xlviii. Tit. viii. Lib. iii. Sect. 1, 2, 3. Philo Judæus de Confufione Linguarum, Peg, 343.C. pre 
4 Quintil. Inſtit. Orat. Lib. v. Chap. ix. Senec. de Benef. Lib. v. Chap. xiv. e Lib. ii. Chap. viii. Ad. Lb. that 
Tit. viii. Lib. v. princ. C. ad L. Jul. Majeſt. Grotius in Flor. ſparſ. in Jus Juſtinian. >. W. e have an Example of Teac FR 
in Berj. Priclus Hiſt. Gall. Lib. i. Chap. vi. and of David Berchinus, in Buchanan. Rerum Stoic Lib. Vin. Ad. Diodorus Siculus, Lib. a upp 
Chap 4 h Vid. Plutarch. Solon. i Gareilafſ. de la liga, Com. Reg. Lib. ii. Chap. Xii, xiii. * Apolog rega 
ro Road Chap. xvii. | V. Grot. d. I. Sect. 34, 35. m Lib. xlvii. Tit. xvii. Lib. 1. D. de EffraQor. Jun Puni 
ib. ii. Chap. ii. de Seythis. n Tho' the Reman Law ſeems to have the contrary Method, Lib. xlviii. 77. xix. Lib. xi. 7 has 
D. de penis. Vide Ant. Matthæum Crim. tit. de Furtis, Chap. iii. Sect. 2, 3. Ad. Arif. Probl. Se. 29. Qu. 14. N is 
Lib. xlvii. Tit. xvii. Lib. i. D. de Furibus Balnear. Ant. Matthæum de Crimin. ad b. t. & t. 14. de Aigeis. Add what Phi 15 are g 
urges, to aggravate the Crime of Sorcery, de Special. Legibus, Pag. 791, 792. Ed. Paris. Q. Curtius, Lib. iv. Chap. vi. See. 5,6. to fal 
— N wealt 
' ke 2 i N 1 1871 his Enemy, or t! nt 
Il further Harms; unleſs a Man thinks it neceſſary to his own Security, to leave 10 Body alive that is like to be ty, | ruine. 
roo antics In Pilatus Lib. i. Apol/onixs condemned the Eunuch, who lay with the King's Concubine, to live, by Way of 
niſhment. : f 5 8 : « 5 Jemur 5 U SP 
1 Vi lan. de ſpecialibus legibus, Pag. 791. Tacitus Hift. Lib. ii. Chap. Ixxvii, Qui deliberant deſciverunt, to demur b Le 
a —_ thin 3 that b * Cæſar. Penalties are not always inflicted for the Fact, bat ſometimes n 2 7 
Intention and Deſign. Quintil. Declam. 362. The Law lays the Puniſhment upon the Will. Ly/ias Orat. in Simonem, * Fa - 
It is certain that thoſe we received our L. from, did not intend that a Man, who in a Quarrel had done _ * * * 
ſhould therefore be baniſhed : But that ſuch as violently aſſaulted and injured a Man with & 4 to take 5 * « XX 
they failed in the Attempt, ſhould yet ſuffer that ſevere Punniſhment ; becauſe they ſup ſed it juſt, that he ſhould —— ok = ' 
uilty of the Fact, who deliberately endeavoured to | as it in Execution; for, tho it zened that they were miſtake 1 Th 
— of the Action, yet they purſued it as far as they had Power. Add. lian. Var. Hiſt. Lib. xiv. Chap. mo. — 0 0 
2 With Regard to the Crime of concealing Treaſon, and the Puniſhments it deſerves; the Reader may fee an excellen deſerve 
tation of M. Gundling, entitled Singularia ad Legem Majeſtatis, itemque de Silentio in hoc Crimine, publiſhed in 1721. Good oi W por.” 
This is the ſecond Branch of Clemency. The firſt conſiſts in entirely exempting from Puniſhment, unleſs on 200"; os nee ar 
State requires otherwiſe. See Grotius, Lib. ii. Chap. xx. Se&. 36. and the Parrhaſiana, Tom. ji. Pag. 182. & /eg. ON Fam W tain ther 
of the Rules of the Civil Law, that in the Explication of penal Laws, or where the Application 18 dubious, we oug 4 fs WT 097 Inte 
lean to the favourable Side. In Panalibus Cauſis benignius interpretandum eft. Dacegsr. Lib. I. Tit. xvu. De diver/. Rg | : of the Z. 


Leg. clv. 4 See an excellent Paſſage of Cicero, cited above, Lib. v. Chap. vii. Set, 4. at the End, 1 


CHAP. III. 
erſians, that obliged them to be ſtrict in couceal- 
— — Secret that concerned their 2 and adds, 
that neither Hope, nor Fear, could extort any Ex- 
on from them that might give Light to diſcover 
it; the antient Conſtitutions of that Empire obliging 
them to ſuch Silence, up Pain of Death; and that 
therefore no Intemperance was puniſhed ſo ſeverely among 
them, as that of the Tougue, it being thought that nb 
Man could be capable of any great Attainments, who 
could think it a Pain to be filent, when it was plain 
there is Nothing in Nature eaſier. Further, alſo, 
Cuſtom, or when a Vice is grown popular, or in 
Faſhion (for as to that habitual Cuſtom or Fa- 
miliarity, particular Men contract by repeated 
Sins, I bs ſpoken already) though 1t be ſome 
Extenuation of a Crime, yet doth certainly de- 
ſerye very ſevere Puniſhment . 


=== o—-Pcteri poſt obruta morbo 3 
Corpora, Pæonids nequicquam admoveris herbas 
Non leviore manu, ferro ſanantur & igui, b. 
Ne noceat fruſtra mox eruptura cicatrix, &c. 


A crazy Body, long inur'd to Pain, 
From healing Med'cines ſeeks Relief in vain : 
When at the Bone the fretting Ulcer finarts, 

It fears the Lance, but mocks the gentler Arts. 
With Cauſticks and Inciſions force your Way, 
The treacherous Wound willelſe your Skill betray. 
Skinn'd o'cr without, it ſeems to heal inclin'd, 
But ſtill the Sore lurks feſtcring deep behind. 

But ſearching Fires the ſecret Faults diſcloſe, 
Purſue the watry Humour as it flows; 

From fickly Veins prevent the freſh Supplies, 
And ſtop the Springs whence firſt Corruption riſe. 
If obſt.nate the Sore, and ſtill unſound, 

And dangerousGaygrenes gnaw within the Wound, 
A Limb cut off muſt for the whole compound. 


And therefore Gretivs judiciouſly obſerves*, that 
in publick Trials it is ſome Excuſe for an Oftender 
to plead, that his Fault is common; becauſe in 
all Trials the Point in Piſpute is, what Share of 
Guilt that particular Perſon has contracted; and 
this, without Doubt, muſt appcar the leſs, when 
the Man was carried away with the Violence of 
the Stream, rather than the Force of his own 
Ioclinations; but when Laws arc to be made, a 
| prevailing Cuſtom is an undeniable Argument, 
that there is greater need of ſevere Sanctions to 
| ſuppreſs it; becauſe Laws muſt be ſuppoſed to 
regard the Advantages that may accrue by the 
Puniſhment in General. However, when a Vice 
has raiſed itſelf to ſuch an Head, and Offenders 
are grown ſo numerous, that, if all of them were 
do fall under the Reach of Juſtice, the Common- 
g wealth muſt be much diſpeopled, if not entirely 
E ruined by rigorous Executions of Law, the 


Leg. 16. Sect. ult. D. de Penis, ubi ſupra. 
mentioned Place, Sect. 35. 

Plutarch. in Solon. Pag. go. Ed. Mech. 
Add. Grot. upon i Kings ii. 6. 

Lib. xx. Chap. i. de Veratii petulantia. 


Lives and Fortunes of the Subject, &c. 


b Claudianus in Eutropium, Lib. ii. Ver. 11, Cc. 
4 See 7zberius's Epiſtle concerning Luxury, Tacitus Ann. v. Chap. liv. in the Beginning. 

f V. A. Gellium, Lib. iv. Chap. viii. 
n See Montaigu's Eſfiays, Book i. Chap. xi. Pag. zog. Ed. Pari/. 
* V. Hobbes de Cive, Chap. iii. Sect. 11. 


Law muſt yield to the Neceſſities of the State, 
and rather be neglected, or laid aſide, than oc- 
caſion the Deſolation of the Commonwealth d. 
But Laws are to be applied only where Things are capa- 
ble of being eſfected, and ſo may very well puniſh Of- 
fenders when they are few, and may eaſily be re- 
claimed by Puniſhment, but to attempt upon Multi- 
tudes is to mo Purpoſee. Laſily, where the Ne- 
ceſſities of the State are preſſing for the Purpoſe, 
if upon an Invaſion and War there ſhould be 
no other Perſon fit for the Command and Charge 
of a General, there can be no Reaſon why a 
Criminal of experienced Courage and Conduct 
might not be relcaſed even from capital Puniſh- 
ment, when it appears that the State cannot be 
ſate without his Aſſiſtance; and therefore there 
was Reaſon in what Fabricius ſaid, when he gave 
his Vote for Cornelius Rufinus a good General, 
but a very covetous Man, to be Conſul; that he 
had rather he robbed than ſold ft. And fo Junius 
the Dictator, after the Defeat at Caunæ, publiſhed 
an Edict, Thatifany Man, whether he was a Priſoner 


for a capital Crime, or for Debt, would lift himſelf for 


the publick Service, under his Command, he would 
grant him a Pardon, and diſcharge his Debts s. 
XXIV. From all which J think it is evident, 
that there is no vindiddive Fuſtice in the civil Court, 
which determines what Degrees of Puniſhment 
ought to be inflicted on particular Crimes, by 
any Deciſion of Nature. But the true Meaſure 
of all human Puniſhment muſt be taken from the 
Utility of the Commonwealth; and according as 
the Ends of Puniſhment ſeem moſt eaſy to be at- 
tained, the Puniſhment may either be enhanſed 
or alleviated, according to the Diſcretion of the 
Government; yet fill to as that the Method of 
Puniſhment may admit of great Laticade. And 
therefore, as it would be too ſevere to inflict a 
Penalty when the Ends of puniſhing may be at- 
taincd by gentler Methods® ; fo the Puniſhment 
is much too caſy, when it has not Sharpneſs 
enough to produce the Ends deſigned by it, and, 
conſequently, to reſtrain the Inſolence of the Sub- 
jcct, or ſettle the internal Security of the Com- 
monwealth ; or in ſhort, when it 18 a Puniſhment 
the Dclinquents themſelves deſpiſe i. If the Le- 
giſlator go too far on the one Hand, he is liable 
to the Infamy of being cruel; & and if he incline 
to the other Side, he makes all Puniſhment in- 
NIN} and gives ablolute Liberty to Vice. 
or ſince the natural End of all Puniſhment is 
to diſpoſe Men to obey the Law, and, in Conſe- 
quence, to reitrain them from Actions contrary 
to it; and ſince Men, whenever they allow them- 
ſelves to conſider, always weigh the Conveniences 
and Inconvenicnces which ariſe from the ſame 
Thing; it is evident, that if the Harm or Pain 
inflicted be leſs than the Benefit or Satisfac- 


© In the above- 


8 Livy, Lib xxiii, Chap. xiv. 
i V. Gellium, 


erve. 


: N own Intereſt. See what the celebrated 
S of the Latin Verſion, printed at Groningen 


= There is not a more ſenſible Example of this, than that pernicious Indulgence (always attended with Encroachments upon the 
1 > ns of the Sovereign) by which the Canon Law places the Clergy ſecure againſt thoſe Puniſhments which the moſt terrible Crimes 
de After having evempted them the ſecular Juriſdiction, it requires of them only an external Penance; and, provided they 
berſorm this, even tho" they kill the Pope, they would get off for perpetual Impriſonment. The Quarrel between the Republic of 
erice and Paul Ve is an evident Proof of this, and ſhews plainly the Ardor and Zeal with which the Cler 
un themſelves in the Poſicfion of a Right, which they would ſoon be forced to renounce, if Princes every ſo little underſtood their 
Paul has ſaid upon this Article, in his Examination of the Pope's Bull, Pag. 66. & /g. 
1607. Conſult alſo M. Thomajius's Notes upon Lancelot, Pag. 1786. & /eq. 


endeavoured to main- 


tion 
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tion that naturally follows from the Crime com- 
mittcd, the Puniſhment will be but a very ſlen- 
der Inducement to perſuade any Man to reſiſt 
the Temptation to Diſobedience a. 

XXV. I am to add farther, That ſince the 
ſame Puniſhment doth not affect all Perſons 
alike b, and, conſequently, will not raiſe the ſame 
Diſpoſitions in all to Obedience, it is eaſy to 
diſcover, that both the general penal Sanction, 
and the Application of it to particular Partics, 
ought to be made with a ſuitable Regard to the 
Perſon of the Delinquent, and in that, to all 
thoſe Qualities of Age, Sex, Dignity, Fortune, 
Strength, and the like; which may either in- 
creaſe or mitigate the Senſe of Puniſhment e. For 
the ſame Mult, for Inſtance, will preſs hard upon 
a poor Man, which will be no Burden at all to a 
rich; an ignominious Puniſhment will fit caſy 
upon a Wretch mean and deſpicable, when to a 
Perſon of Honour and Quality nothing will be 
more inſappottable and afflicting; and Men and 
full grown People have more Strength to bear 
Puniſhment, than Women and Children 4. And 
the Moors there fore puniſh Women guilty of Un- 
chaſtity, with greater Severity than Men; be- 
cauſe they ſuppoſe that generally the Arts and 
Enticements of the Women firſt give them En- 
couragement. But yet it doth not from hence 
follow, that Puniſhment ought to be inflicted in 
ocometrical (or, as Bodinus e affectedly calls it, 
an harmonious) Proportion ; all that is intended 
here is no more than to make a ſimple Equation 
between the Crime and the Penalty, which the 
Circumſtances of the Perſon are neceſſary to find 
out. But if on the Account of ſuch Qualities, 
which ncither aggravate the Crime, nor aug- 
ment the Senſe of the Puniſhment, Crimes equal 
in Demerit are unequally puniſhed, it is a ſname- 
ful Partiality and Reſpe& of Perſons 3 of which 
Grotius doth not always acquit the Roman Laws. 
And ſome produce this for an Inſtance, a Man 
who kills his Wife, when he has taken her in Adul- 
tery, if he be a Perſon of inferior Rank, is ſen- 
tenced to perpetual Baniſhment; but if he be 
in any Dignity or Office, he is only to ſuffer the 
Relegatio for ſome ſhort Time; for a mean Per- 
ſon may be as much concerned and afflicted at the 


Of the Power of the Sovereign over the Book VIII 


Diſgrace he ſuffers by the Falſene 15 
as a Man of 3 and leave e Wife, 
equal Grief and Regret s. And laſtly, it 2 Wich 
be obſerved, that in ſome Nations certain I? allo, 
Puniſhment are attended with particular Inks ' 

) 


thus Euripides b, 


High on the Gallows ignominious p! 
The very Slaves regret 3 think 33 able 
But by the Sword to fall looks generous and . 
And Telemachus in Homer i would ; 
his Maids, Kavagsy vSevdty, that „ rnd 
kill them by the Sword, but hangs them 7 
Puniſhment of Strangling, on the other H 
is looked upon to 2 by the — 
F pars { who think it infamous that noble Bloc 
ſhould be ſpilt upon the Ground. And the Jean 
thought it a more ignominious Death to be = 
headed than to be ſtrangled or ſtoned k. On the 
contrary, ſome Puniſhments have had the No 
tune to be accounted honourable. And u 
ſuch a Notion as this, we are told that the A. 
niaus were angry, that ſo mean and contemptibl 
a Wretch as Hyperbolus ſhould be baniſhed by 00 
traciſin; becauſe it was uſually thought an Hows 
to -ſuffer that Puniſhment, and they could readil 
yield ten Tears Baniſhment to have been really a Pi. 
niſhment, when 'Thucydides and Ariſtides, ay; 
ſuch great Men ſuffered it; but they thought i was 
too great a Credit to Hyperbolus, and would n 
Puniſhes him * * that he had ſuffered the ſau 
uni ſhinent whIch was infliFcd upon the mo 
Men of Athens. 4 : Fon 
XXVI. Neither can I ſee any Neceſſity that 
every Commonwealth ſhould take its Meaſure 
and Standard for the Puniſhment of Crimes 
from the penal Sanct ions of the Jewiſh Lan. 
Becauſe that Part of the Law was the poſitire 
and civil Law of the Fews, and was accommo- 
dated to the Genius of that People and Com- 
monwealth. From which, ſince the Conſtituti- 
ons and Tempers of other Nations and - Con- 
monwealths are very different, there is good 
Reaſon why the Penaltics too ſhould be different, 
Whether this indeed will hold true with Reſpect 
to the capital Puniſhment of Murther, as vel 


2 Vid. Hobbes e Ciwe, Chap. xiii. Sect. 36. Leviathan. Chap. xxvii. Author. De frincip. juſti & decori p. m. 200. „ 
de Legibus Nat. Chap. v. Sect. 39. b Vid. Grot. ubi ſupra, Sect. 33. 4 2 1 xlvii. T 1 xix. Lib. —_ 
Lib. xii. Sect. 1. D. de Incendio, ruina, &c. & Tit. x. Lib. wlt. D. de Injuriis, &c. & Tit. xi. Lib. vi. D. de extraord. Crim. & Tit. xi, 
Lib. v. D. de Sepulchro wiolato, & Tit. xiv. Lib. i. Sect. iii. D. de termino moto. Lib. xlviii. Tit. viii. Lib. iii. Se&. 5. ad. L. Cond, 
oc Sicariis. In moſt of theſe Laws which are here cited by the Author, there is an unjuſt Reſpe& of Perſons, which he himſel 
blames a little farther, as we ſhall find, if we take the Pains to examine them. See the Orbis Romanus of the late Mr. Spankin, 
of the Diverſity of Puniſhments among the Romans, according to the Difference of Perſons. ; d Vid. Lib. xlviii. Tit. v. Lib xxxvu. 
Sect. 24. Lib. xxxix. SeR. 4. D. ad L. Jul. de Adult. Lib. xlviii. Tit. xiii. Lib. vi. D. ad L. Jul. Pecul. & Tit. xiii. Lib. v. Sed. il 
D. ad L. Jul. Pecul. Lib. iv. Tit. iv. Lib. xxxvii. Sect. 1, D. de minor. Lib. I. Tit. xvii. Lib. cviii. D. de diver. reg. jur. Add. Ola. 
rius /tin. Perſ. Lib. iii. Chap. vi. of the Pecuniary Mul&, paid among the Ry/7ans for an Abuſe offered, called by them Bi/zefta. 

e De Repub. Lib. vi. Chap. wt. f. D. Lib. xlviii. Tit. viii. Lib. i. Sect. 5. 8 Vid. Edictum Theodorici N. 


Chap. xci. Aad. Zieg. ad Grot. Lib. ii. Chap. xx. Sect. 355 h Helena, ver. 306, &c. Plin. Nat. Hiſt. Lib. ii. Chap. by {qa n 
Strangling is an odd Sort of Death, by Ropping the Breath which endeavours to find a Paſſage. Add. Lib. xlviii. Tit. xix. Lib. xvi Nine 
Sect. 2. B. de Panis. To this, alſo, may we apply that of Dio Chryſaſtom. Orat. ad Alexandrinzs. The one is the Death of a Mak * 
factor, the other of an unfortunate Slave. i Od. Lib. xxii. Ver. 465, Ec. k Seld. J. M G. Lib. vii. Chap i A. he 


'Thus Philo Jud. in Flaccum, is very angry that the Je<vi/> Magiſtrates and Senators at Alexandria ſhould be ſcourged in the fans 
Manner, and with the ſame Inſtruments, as the meaneſt _ Slaves were. To this we may refer that of Seneca, de Go 
Sapient. 8 iv. e. 7 _ __ had * ſcourged than beat. And it was I preſume a very ignominious unit 
ment which 1s mention itament. i. Leg. Burgund. Tit. x. Vid. Plutarch. Alcibiades, Pag. = © there © 
theſe Verſes quoted out of Plato the Comick Poet. . 9 ah: 


Worthy to ſuffer what he did, and more, 
But not in ſuch an honourable Way ; 
The Abje& Wretch the Sentence did diſgrace, 


Vid. Put. Nicias, Pag. 530. E. where he ſpeaks of the ſame Matter. 


— 


Thus it was ſome Sort of Comfort, Sueæ magni dextra cad: | | 
Virg. Hneid. Lib. x. Ver. 830 & de la Cerda in lt: 


as to other Crimes, may bear ſome Diſpute. 
Becauſe the Law, which determines that Puniſh- 
ment, ſeems to have been promulg d to all Man- 
kiad, as well as tO the ljraelites, And the Rea» 
ſon of the Puniſhment is evident : Becauſe a 
Man who is barbarous to that Degree, as to take 
away any Man's Lite maliciouſly, can never give 
ſuſſicient Caution to others, without loſing his 
own . However, 1 think it ſhould not be 
thought a Breach of that Command GOD gives, 
Gen ix. 6 b, it a Murtherer ſhould be relcaſed 
from capital Puniſhment, upon ſome extraordi- 
nary Exigence of the Commonwealth. For 
fince the Determination of all Puniſhment is of 

litive Inſtitution, and all poſitive Laws may 
be accommodated to the Neceſſicies of the 
state; that Law may, allo, reaſonably be ſup- 
pos'd to admic of the ſame Exception. Some 
indeed are of Opinion, that that Paſſage is ra- 
ther a divine Commination * than a Law, and 
that GOD ouly declarcs by it, that he will exe- 


cute Vengeance upon Murtherers, either by 
b Men, or by ſome other ſevere Method, if they 
: happen to eſcape the Inquiſition, and Rigour of 
# human Juſtice, Sce Acts xxvii. 4 Neither 
- doth Grotins's Inter; reration of it, Lib. i. Ch. ii. 
, ( 5, exclude the Exception which is grounded 
” uon the State of the Commonwealih * But 
N Seiden, Lib. iv. Chap. i, expreſly alfirms, that 
4 the Jew!ſh Rabbins did not undcritand that Place 
0 to bea Law of fach Force, as that it ſhould al- 
5 ways oblige the Mugiſtrate neceſſarily to puniſh 
= Murther with Death; but that it was an exp reſs 
hat Indication of G O D's Hatred to that Crime, 
* from the Severity of the Penalty he annexed to 
* it; which it might be lawful for Man, accord- 
_ ing to the Poſture of Affairs, and Variety of 
* Creumſtances in the publick Government of the 
. State, either to limit, or iuflict. And, for this 
Ja Reaſon, the Fews (as their Law directs in other 
ww Ciſes) did not inflict Death upon any of their 
* own Nation who kilbd a Proſelyte of the Gate, 
ky” or any other Gentile. Nay, if any Number of 
— Jews, or other circumciſed Perſons, had by 
cork Blows or Kicks, or any other Way, kill'd one of 
* 1 their own Nation, fo that no one of them ſepe- 
He: | rately did any "Thing which might be the imme- 
eln diate Occaſion dt his Death, all of them were 
ect. 1.6 Wa acquicced from ſuffering that Penalty which was 
rg | otherwile due by Courſe of Law; becauſe nei- 
„Coma. 


ther of them ſingly was guilty of the Murther 4. 
| However this be, I would not be thought to per- 


Roof wich the Murderer. 
IG Abſtract 


his de ſatuum Amperit. poteſtate Legifiateric, &c. Sect. 43. 
Author conjectures, I think, without Foundation, 
W'nich the Clergy gave of them, for their own Intereſt. 


te at 


eat of the Fruit of a certain Tree, which, 


Pons. See Lib. i. Chap. i. Sect. 16, 17. 


Fbap. xiv, x Juſtinian, Newell, cxxxiv. Chap. ut. 


CuAr. III. Lives and Fortunes of the Subject, &c. 


Io this Purpoſe is that of Anti hon. Orat. xv. All Courts of Juſtice which fit upon Murder, are alu 
W the js may not be forced to come into the ſame Place with the Malefactors ; and that the 
Add. Libanius Progymmn. loc. com. contra Homicidam. 
e Add. Grot. in Flor. ſparſe ad Jus Juſtin. ad L. Corn. de Sicar, 

of the Latin Letters of Tolliut in the Nouvelles de la Refubl. des Lettres Awril 1700. Pag 371, 4372, and Mr. Thomaſius's 


* 0 * 0 0 . p . Ea ® 0 * * 
8 Vitertation, de Jure aggratiandi princifit Evangelici in cauſis Homicidii. 


n 7:/:phus Archzol. Jud. Lib. xvi. Chap i. 
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ſuade the World to an unwarrantable Eafincſs 
in diſpenſing with the Puniſhment of this Crime. 
Neither would I undertake to defend that Ex- 
preſſion in one of the Conſtitutions of the Kings 
of Poland, relating to the Puniſhment of * Murs 
ther in the Nobility, Nos divins Furis rigorem 
moderaytes, We mitigating the Rigour ot the 
divine Law f And here I ſhould take ſome 
Notice of the Diſpute, which ſome ſcrupulous 
Perſons have rais'd agaiait the Lawfulneſs of pu- 
niſhing Theft with Death. But upon this I re— 
fer you to the Opinion of Grotius, Lib. ii. Ch. i. 
(145 Yet Seldenſays, De F. N. & G. Lib. vii. 
Chap. vi, That among the Jews the Puniſhment 
of a Gentile, found guilcy of Theft, was Death; 
but that the natural Fews were uſed with more 
Gentleneſs h. And Herod's ] avs arc condemn'd as 
too ſevere by Foſephus, That ſuch Perſons as were 
guilty of Burglary, or breaking up, er digging into 
Houſes, and ſuch as robbed in the Night, ſhould be 
fold out of the Land to Strangers. By a Law of 
Solon's at Athens, it was decreed, That the Pe- 
nalty fir file Theft, if what was ſtolen WIS re- 
cover d, ſhould be to pay double; or if it was not re- 
cover d, ten times the Value of it. But it was added, 
That if any Perſon had ſurreytitionfly taken away 
out of the Lycæum or Academy, or the pullick 
Schoels, either Clothes, or Cups, or any Thiug of 
the leaſt Value, cr any Veſſeis out cf the Schools of 
Exerciſe, the publick Walks, or Portico's, worth 
more than ten Drams, he fhould be puuiſb with 
Death i. What Punithmeat the Roman Law in- 
flicted is very well known. Fuſtinian docs not 
allow that a Man who was guilty of no more 
than ſimple Theft, ſhould ſuiter even ſo much 
as Mutilation of Members “; though otherwiſe 
it cannot be thought abſurd that every Criminal 
ſhould be puniſh'd in the Part which ollinde); ſo 
Alexander Severus puniſſid a Notary who cxhibited 
a falſe Libel of a Cauſe before the Council, by 
png Sentence upon him, that the Nerves of 

is Fingers ſhould be cut, ſo that he might never 
uſe them to write more l. So Seleucus paſs'd a 
Decree, than an Adulterer ſbould be condein'd 
to loſe his Eye, becauſe the Eye makes the 705 
Breach upon the Chaſtity, and ſo much forbidden 
Paſſion may be expreſs'd in Locks, as may ca- 
i kindle the moſt unlawful Luſts. And ſo, alſo, 
the Law of GOD commands, That the Woman's 
Hands ſbould be cut off, who in any Strife, between 
her Husband and another Man, drawing near to de- 
liver her Husband out of the Hand of him that 


ays in the open Air, that 
Protecutor may not be under the fame 

b See Grot. on chat Place, and on Mart. v. 
d Sce more in the ſame Place. © See 


Chap. iii. Sect. g. Printed at H«//in 1707, alſo another of 


Both theſe Diſſertations are well worth the peruting ; tho in the former our 
That Cafemir, King of Poland, by the divine Laas, 

f Add. P hilo Judzus ae legibus ſpecial . 
ed. 14, ſays, That the Laws have no Right to puniſh with Death all Serts of Crimes, tut only theſe 
WO; nr diſerve to be cut off from the Commonwealth. But Gronowvins judiciouſl 
Ales may become capital Crimes, when they relate to Things, from which it is eaſy to abſtain, and which there have been good Rea- 
ons to forbid on Pain of Death. Fer, in that Caſe, he that violates the Law, ovglit to com 
Eat Account, that the Severity of military Diſcipline is grounded; and we ſee that God 


underſtood the Explanation 

s Grot. Lib. ii. Chap. i. 
that are fo heinous as to make the 
y remarks thereupon, that the ſmalleſt Faults in them - 


plain of no body but himſelf. Tis upon 
forbid Adam and Eve, on Pain of Death, 


| in elf, was a very indifferent Thing. We may add, That this Sentiment of Grotius 
ss not very well agree with what he elſewhere maintains, touching the 


Obligation of the Law of My/cs, with Regard to other Na- 


i Add. Ariitot. Prol lan. 5 29. 
| Lampridius, Alexander, Chap. xxviii. 


BP” Notes upon Grotias, Lib. i. Chap. i. $ 15. Not. 4. 


= ' Theſe Words ought not to be underſtood, but with Regard to what commonly happens. 


——— — — —_ 


Sce M. Le Clerc's Commentary, and 
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ſmiteth him, pattcth forth her Hand and taketh him 
by the Secrets, Deut. xxv, 11 *. However, Au- 
ton. Matthens, De Criminibus, Tit. de Furtis, 
Chap. ii, puts a handſome Interpretation upon 
Fuſtinian's Inſtitution b, by urging tor ir, 'I hat 
lince tis generally either Idlencts, or Poverty, that 
forces People to iteal, the _—— was not wil- 
ling Thieves ſhould be puniſh'd by loſing the 
Uſe of their Limbs, that they might not be de- 
priv'd of the Inſtruments neceſſary for them to 
reform their bad Courſe of Life; and when they 
ought rather to be forced upon ſome laborious 
Imployment. In Germany, the Law, that all 
Thieves ſhould be hang'd, was made by Frederick 
the Sccond e. And it was afterwards confirny'd 
by Charles V. but look'd more ſcvere in him than 
in Frederick, becauſe he took no Care of the 
Value of the Coin which was then * ſinking. 
Upon the whole, though I am of Opinion, that 
*tis poſſible for Judges to be too free in inflicting 
capital Punithments, and that ſometimes it mighr 
turn, more to the Advantage of the State, if 
ſuch Criminals as are here ſpoken of, were ra- 
ther condemn'd to ſome uſeful Labour and Ser- 
vice d; and ſo we are told Sabaco, King of Egypt, 
forced all Male ſactors, that were condemn'd in 
capital Puniſhments, to publick Labours ; and 
that the Country was ſoon ſenſible of the 
Benefit it receiy'd from ſuch an Application of 
them ©: Yet I make no doubt but that Theft 
may lawfully be puniſh'd with Death. And, 
from what has been ſaid, it will be caſy to an- 
ſwcr all the Objections urg'd to the contrary, 
eſpecially thoſe from Ant. Mattheus. 

XXVII. Neither, laſtly, is it neceſſary that a 
Man ſhould ſuffer in the ex Manner in which 
he offended, or that a Criminal ſhould always be 
puniſh'd by f Retaliation. This Opinion is com- 
mouly aſcrib'd to the Pythagoreans, who defin'd 
Puniſhment by An e or a Suffering the like. 
And the Judgment of Rhadamanthus is brought 
to confirm this Method. FJuſtice is duly then ad- 
miniſier'd ®, when the Offender ſuffers as his Sins. 
But Ariſtotle, Nicom. Lib. v. Chap. viii, proves 
the Abſurdity of the *Avrimerv3%, or Retalia- 
tion, by this Inſtance : If a Magiſtrate, lays he, 

rikes another Perſon, he is not to be flricken again; 
but if auother Perſon flrikes a Magiſtrate, he is 
not only to be ſtricken again, but to be further ſe- 
werely puniſh'd. As to that Command in Ex. xxi. 
23, and Levit. xxiv. 20, the Feuiſb Doctors are 
generally of Opinion, that it docs not oblige to 


a Thus I'ulcatius Gallicanus in Avidius Coa//ius, Cha 
tcius's Obſerv. Lib. vii. Chap. xiii. 
Ji. Tit. xxvii. & 8. de Pace tenendg. 
* Sir Thomas More, Utop. Lib, 1. 


Neque enim lex ægquier ulla eſt, 
Duam neocis artifices arte perire ſua. 


Duintil. Decl. xi. Pag. 1 $4: F of Revenge is ſhorteſt when the Crime is the Meaſure of the Puniſhment. And if the 

ider d, a Man is beſt reveng d, when his Injuries are puniſh'd in the fame Way they were committed, Ont 
Lib. v. Contr. Profat. Pag 276. What a Man deſigns for a Puniſhment to another, is often, by a very juſt Method of purity 
Since he hath carried himſelf with ſo much Bitterneſs and Moroſen®s? 


tu:e of Revenge be con 


chang'd into its own. Poſyb. Lib. x11. in Excerpt. Peirce. 
others, *tis juſt others ſhould uſe him with the ſame Unkindneſs. 
Tit. xIvi. L. u/t. C. de Calumn. Lib. ix. Tit. xi. L. 7. 


have done whom the Poiſon was prepar'd for. Died. Siculus, 


Cf the Power of the Sovereign over the Book VIII 


p. iv, relates, That he had cut the Nerves of the Deſerters Legs. Add r 
b Inflitut. Lib. iv. Tit. i. De obligat. gue ex delicto naſcuntur, Sek. 5. 
4 Vide Herodot. Euterpe, Pag. go. Ed H. Steph. Diecder. Siculum. Lib. i. Clap lo, 

f See Grot. B. ii. Chap. xx. g 32. 


C. ad Jul de Vi Publica. Joſiphus de Archeol Jud. Lib. iv. Coop ml | 
No //-aclite all have by him any mortal Poiſon : And if "we ſuch be found in his Poſſeſſion, he ſhall die, and ſuffer what he v# 
ib. i. Chap. lxxvii, repeats an Eg yptian Law of the ſame Natur. 


a rigid Retaliation, but that ſuch Ci 
be redeem'd by a pecuniary Me 5 
Repub. Lib. vi. Chap. u/t. denies that this Lat 
was ever in Force. For Example, that it »% 
never undcritood, that when one Man broke = 
other's Leg, his ſbouli be broken too; and he adds, 
that that Form, An Eye for an He, aud 4 Tt f 
for a Tooth, is no Argument to the om. 
becauſe that was only a proverbial Expreſſion. 
and implied no more, than that the Penaley 
ought to be proportion'd to the Offence : Thi 
what deſcry'd only a Reproof ought not to be 
puniſhed with Death; and that ſuch Offences 
deſerved Death, ought not to be corrected with 
a Reprimand and that this may caſily be in 
terr'd from hence, that thoſe divine Laws do 1 
puniſh Theft with Theft, Adultery with Adu 
tery, nor Wound with Wound. But Theft with 
double, or four Limes the Value of the Thin 
ſtolen; Adultery with Death; and a Wound 
with a pecuniary Mult. The lame divine Lay 
hath, alſo, Reſpect of Perſons; for Inſtance, if 2 
Man curſes a private Perſon, the Law preſcribes 
no ſcvere Puniihment to be inflicted on him: 
but, if a private Man curſ:s the Ruler, or 2 
Son his Father, the Puniſhment is capital. On 
the other Hand, Couftantins L' Empercnr Babal- 
ama, Chap. viii. Sect. 1, contends for the litera] 
Senſe of thoſe Words. I ſhall not undertake to 
determine the Diſpute between 'em; but, after 
all, tis confeſſed however, that it was left to the 
Power of the Judge to tranſmute the corporal 
Puniſhment of Retaliation into a pecuniary, 
according to the Nature of the Circumſtance, 
from that Paſſage of the Law, Ex. xxi. 29, 30 
where a greater Puniſhment is admitted to he 
chang'd tor a leſs. And Joſiphrrs ſays in his u. 
tiquities, Lib. iv. Chap. viii, That he who put at 
another Man's Eyes, was to ſuffer the like, and li 
the ſame himſelf, which he deprived the other if, 
unleſs the Perſon that loſt his Eye, was content u 
take a Sum of Money in lieu of that Penalty; th 
Law allowing the Sufferer to ſet the Rate upon his 
wn Misfortune. But, on the other Hand, they 
that endeavour to prove Retaliation, urge thit 
Paſſage in Derteronom. Xix. 19 b. But it may x 
anſwer'd, that the Laws there mentioned cannot, 
with any Appearance of Reaſon, be thought ty 
belong to this Subject; ſince the Puniſhment fo 
Evil-ſpeaking, and Curſing, exceeds all ti 
Meaſures of Retaliation ; the bare Endeavolt 
having the full Evil ſet in View. Howeren U 


c Faudir. Il 
E Ovid. de Arte Amandi, Lib. 1. ver. 655 655 


won Th' Inventors, as tis juſt, 
Should feel thoſe Pains themſelves diſcover'd firſt. 


b Con. Lib. ix. Tit. ii. L 2. C. de Acciſat. & Viſcerit. 9% 


* 


— 


Rut ſome very learned Germans maintain the contrary ; and ſay, That Charles V. rais'd the Sum for which a Robber va 
condemn'd to Death, ſo that, conſequently, his Edict was leſs rigorous. They are of Opinion, that, by Sclial, the Emperor Tur 
II underſtood Schillings, or little Pieces of Silver nearly the Value of thoſe which go by that Name in Hollaud: Whereas Chard" 
ſpeaks of Hungarian Ducats. Sce SCHILTER i Pandect. Excer. xlix 9 11. 


90 


Cap. III. Lives and Fortunes of the Subjef, &c. 


793 


P - * 
4 other Reſpects, the Penalty of that is not unjuſt, de the Death he was ready to have Koo * , 
le For there is 10 Difference between an Evil-ſpeaker, Bur, however this be, tis certain, that 1 
W I one that does Ill, but only in the Opportunity s. a Notion of Retaliation can never be a juſt Mea- 
18 Thus by the Law of GOD, a Man that brought ſure of Puniſhment, For, in the firſt Place, there 
1 an evil Report upon a Virgin, was look'd upon are a great many Crimes, which it cannot polli- 
8, be equally guilty with one that forced her bly be apply'd to. As, I believe, Retaliation 
th H nour. Deuteronen. xxii. 19, 29 b. For there was never thought a proper Puniſhment for Adut- 
3 = be nothing more injurious and malicious than tery, Raviſhment, Beſtiality, Treaſon againſt the 
©. Detractiou; it maketh us think well of Falſhood, State, Reviling, Detraction, Sorceryy Forgery of 
ty d forces Innocence itſelf to look guilty . And the Wills or Deeds, Conmterfeiting the Coin, impoſing of 
nat 45 te of human Affairs muſt be reduced to a very falſe Births, or adulterous Children, procuring Abor= 
be Aperate Condition indeed, if every Man's Malice tion 7, Kidnapping, Crimen * Ambitus, Inceſt, 
> has Power to make us criminal For Innocence can Sacrilege, Removing the Landmark, Defacing - Je 
ith never be happy enough, to eſcape the pernicious Dili- pulchres 4, Cozenage and Colluſion 5, Prevarication, 
m gence of a flanderous Tongus d. In one of the and the like. And, by the Way, it ſhould be 
v Laws of the Twelve Tables it is inſtituted, that mention'd as an Inſtance of the Wiſdom and 
ll the Man who breaks another's Limbs, unleſs he can Piety of the Emperor Theodgſius, that he took 
"ith make his Peace, and compound with him, ſball ſuffer off the ſhameful Puniſhment of Women taken 
ing the like. Upon which Law I refer to you the in Adultery then uſual at Rome, by which they 
und Diſpute between Favorinus and Sex, Cæcilius in were to be condemn'd to the publick Stews, and 
Law Gullius e, Lib. xx. Chap. i. But it is plain, that were there to be proſtituted to all that came, a 
it a Retaliation was grown out of Uſe at Rome, from Bell ringing all the Time they ſuffer'd that inta- 
des the 7th Section of the Inſtitute, De Injuriis f. mous Puniſhment. For though an Ignominy of 
um; Diodorus Ficulus, Lib. xii. Chap. xvii, gives us an this Nature might 1 produce the fame 
ys Account of a Law made by Charondas, to this Effects, as the moſt ſevere Puniſhment; yet 
wy Effect: If any Man puts out another's Eye, let his ſince this Puniſhment could not be put in Exc- 
aal. Eye, alſo, be put out. It hap n'd, that a Per- cution without Sin, it ſeem'd rather to increat2 
_ « (on blind in one Eye . and loſt than take away the Guilt of the Fatt it pu- 
Ke to « his other, and conſequently was entirely de- niſh'd bh. But admitting that thoſe Laws which 
alter « priv'd of Sight: Now in this Caſe, tho' the ſeem to eſtabliſh Retaliation, apply it only to In- 
ot „Criminal was to be depriv'd of one Eye, yet juries and Hurts that affect the Body; and ad- 
15 « his Puniſhment was juſtly thought leſs than he mitting that one may imagine a Caſe, where the 
may, « deterv'd 3 becauſe, tho' he might ſeem to be Crime committed my be well enough turn'd in- 
Auces, « ſufficiently puniſh'd by the E of the to the Puniſhment of it; and that neither the 
91 35 « Law, yet his Loſs was not conſiderably ſo Perſons, the Place, the Time, Quality, or Cauſe, 
to i great as the other's. And therefore it would inhanſe or aggravate the Crime; yet even upon 
1s 4 « look more like Juſtice, where the Penalty was ſuch Suppoſitions fimple Retaliation will not be 
put out « to be laid equal to the Injury, that the Per- a proper Puniſhment. For Inſtance, a common 
ond by « ſon, who entirely depriv'd the Man of Sight Man ftrikes another a Box on the Ear, in ſome 
ber of; « that had loſt one Eye before, ſhould loſe both private Place; now if the Perſon that ſuffer'd 
wen, „ his. The blind Man grown therefore impa- the Stroke is to return the other the like, tis to 
55 f « tient at his Misfortune, and the Partiality of be fear'd, he will hardly be exact enough to ob- 
17 "I the Caſe, took the Courage to repreſent his ſerve a juſt 5 Proportion i. And if the Execu- 
d, * « Caſe to the People, bewail'd the unhappy tion be referr'd to a third Perſon, how ſhall he 
85 q « Condition of his Life, and begg'd them to know with what Force the firſt Blow was given? 
1 © alter the Law; at laſt, putting the Rope Beſides, in many Crimes, Retaliation might be 
ca about his Neck (as the Cuſtom was there upon too ſevere, if there ſhould be no Diſtinction 
a © ſuch Occaſions) his Intreaties had the deſir'd made, whether the Fact were committed mali- 
1 Effect, the Law Was abrogated; a new one ciouſly, or not; or if no Difference of Perſons 
a 1 better conſider d was preferr d, and he eſcap'd be obſery d. For 7 Example, a Man deſigning 
vcvety 8 a Quintil. Decl. cccxxxi. "Tis a Sort of Murther to attempt any Man's Life, who ought not to be kill'd. And Pliny in his Pane- 
„ Chap. xxxv. Not. 3. {peaking to the Delators, tells them, © "That they were to expect Puniſhments equal to the Rewards they 
Ad bad had before, that their Hopes ſhould be no greater than their Fears, and that they ſhould be as much afraid themſelves, as they 
Faudir. Wd were jear'd before by others. b Iſocrates de Permutgtione, 1755 540, 541. Detraction makes Judges perjure themſelves ; extin- 
Chap ln. zuiſ es the Light of Truth, involves all that hearken to it in a Miſt of Lies, and then eaſily finds a Way to deprive Men of their 
655 bzd. Wives. 8 Quintil. Declam. Xi. Defamation can have no Effect, but by the. Injuſtice of the Judge. 4 Conſtitut. Sicul. Lib. ii. 
Thap. xiv. e Nee. Attic. F Inſtitut. Lib. iv. Tit iv. I. a _ $ Demoſthenes mentions the ſame Law, adv. Timocratem. Af 
vt. Rhet. Lib. i. Chap. vii. The Puniſhment is not the ſame, when a Man puts out his Eye that has but one, and one of his that hath 
3 vo. Add. Pet. Gregor. Tholoſanus Syntagm. Lib. xxxi. Chap. x. l Socrates Hi,. Eccl. Lib. v. Chap. xvii. i Add. Lex Ii 
g berum. Lib, vi. Tit. iv. Chap. ili. ö | 
nd if de — EECCOCOTITOOEE COCCCCTE — — 
itted. Jr. 1 Plogium. This was when a Man took by Force, or on, for a Slave, a Perſon whom he knew to be free; or when he appro- 
of puri iated to himſelf, or diſhoneſtly kept the Slave of another Man; or conceal'd him; or perſuaded him to run away from his Maſter; 
oroſents 3 6. See Digeſt. Lib. xlviii. Lit. xv. De Lege Fabia de Plagiariis. 1 
see Digeſt. Lib. xlvii. Tit. xxi. De termino nmto; and the Interpreters upon it. | 
iv, C * Sce Digef. Lib. xlvii. Tit. xii. De Sepulchro wiolato. 4 See above, Lib. 11. Chap. vii. Sect. ii. at the End. 
hat he . 5 See Digeſt. Lib. xlvii. Tit. xv. De Prevaricatione. . | 
> Natures * It is for this the Law of the W/i/goths, cited by our Author, forbids the Puniſhment of the Talio, for a Box on the Ear, 


Ch ald not ſtrike him in his Turn. 
erwiſe puniſh'd. Befides, there is a 
ic. Nom. Lib. v. Chap. viii. 


oke given on the Head, tho' it ordain'd it for many other corporal Injuries : Pro alapà vero, pugno wel calce, 

» prohibemus reddere talionem : ne dum talio rependitur, aut Caſio major, aut periculum ingeratur. 

= 4://otle makes uſe of this Proof, and of a ſimihar Example, to ſhew that the Law of Talis ſhould not be always practiſed. 
DA 8 diagurd, c. The Talio does not often agree with Juſtice.” If a Magiſtrate, for Example, beats a Ma 


or any 
aut percuſſione in ca- 


n, this latter 


If, on the contrary, a Man ſtrikes a Magiſtrate, he ought not only to be beaten in his Turn, but 
great Difference between what a Man does voluntarily, and what he does againſt his Will, 
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{miteth him, putteth forth her Hand and taketh him 
by the Secrets, Deut. xxv, 112. However, Au- 
ton. Matthens, De Criminibus, Tit. de Furtis, 
Chap. ii, puts a handſome Interpretation upon 
Fuſtinian's Inſtitution d, by urging tor ir, "That 
lince ' tis generally cither Idleneſs, or Poverty, that 
forces People to ſteal, the r was not wil- 
ling Thieves thould be puniſh'd by leting the 
Uſe of their Limbs, that they might not be de- 
priv'd of the Inſtruments neceſſary for them to 
reform their bad Courle of Life; and when they 
ought rather to be forced upon ſome laborious 
Imployment. In Germany, the Law, that all 
Thieves thould be hang'd, was made by Frederick 
the Sccond e. And it was afterwards confirm'd 
by Charles V. but look'd more ſcvere in him than 
in Frederick, becauſe he took no Care of the 
Value of the Coin which was then * ſinking. 
Upon the whole, though I am of Opinion, that 
*tis poſſible for Judges to be too free in inflicting 
capital Punithments, and that ſometimes it might 
turn, more to the Advantage of the State, if 
ſuch Criminals as are here ipoken. of, were ra- 
ther condenmn'd to ſome uſeful Labour and Ser- 
viced; and ſo we arc told Sabaco, King of Egypt, 
forced all Male ſactors, that were condemn'd in 
capital Puniſhments, to publick Labours ; and 
that the Country was ſoon ſenſible of the 
Benefit it recciv'd from ſuch an Application of 
them ©: Yet I make no doubt but that Theft 
may lawfully be puniſh'd with Death. And, 
from what has been ſaid, it will be caſy to an- 
ſwcr all the Objections urg'd to the contrary, 
eſpecially thoſe from Aut. Mattheus. 

XXVII. Neither, laſtly, is it neceſſary that a 
Man ſhould ſuffer in the ſame Manner in which 
he offended, or that a Criminal ſhould al wa) s be 
puniſl'd by Retaliation. This Opinion is com- 
mon) aſcri'd to the Pythagoreans, who defin'd 
Puniſhment by An nr $2, or a Suffering the like. 
And the Judgment of Rhadamanthus is brought 
to con ir this Method. Juſtice is duly then ad- 
mimiſier's *, when the Offenaer ſuffers as his Sins. 
But 4ri/totle, Nicom. Lib. v. Chap. vill, proves 
the Abſurdity of the *Avrivrenmn33, or Retalia- 
tion, by this Inſtance : If a Magiſtrate, lays he, 

rikes another Perſon, he is not to be flricken again; 
but if another Perſon flrikes a Magiſtrate, he is 
not only to be ſtricken again, but to be further ſe- 
werely puniſh'd. As to that Command in Ex. xxi. 
23, and Levit. xxiv. 20, the Fewiſh Doctors are 
generally of Opinion, that it docs not oblige to 


a Thus PFrlcatins Gallicanus in Avidius Ca ſfus, Chap. iv, relates, That he had cut the Nerves of the Deſerters Legs. Add Gt 
b Inflitut. Lib. iv. Tit. i. De all gat. gue ex delicto noſcuntur, Sect. 5. 
4 Yide Herodot. Euterpe, Pag. go. Ed H. Steph. Diodor. Siculum. Lib. i. Chap ln. 
See Groet. B. ii. Chap. xx. 5 32. 


e::5's Obſerv. Lib. vii. Chap. xiii. 
ji. Tit. xxvii. $ 8. de Pace tenenag. 
* Sir Thomas More, Utop. Lib. i. 


Negue enim lex æquior ulla eſt, 
Duam nicis artifices arte perire ſua. 


Duintil, Decl. xi. Pag. 154. og? my of Revenge is ſhorteſt when the Crime is the Meaſure of the Paniſhment. 

an is beſt reveng d, when his Injuries are puniſh'd in the ſame Way they were committed. 9 
Lib. v. Contr. Profat. Pag 276. What a Man deligns for a Puniſhment to another, is often, by a very juſt Method of purity 
Since he hath carried himſelf with ſo much Bitterncf and Moroſents® 


tuſe of Revenge be conſider d, a 


chang'd into its own. PHH. Lib. xii. iz Excerpt. Prireſe. 
others, *tis juſt others ſhould uſe him with the ſame Unkindneſs. 
Tit. xIvi. L. u/t. C. de Calumn. Lib. ix Tit. xii. L. 7 


have done whom the Poilon was prepar'd for. Diod. Siculus, 


Cf the Power of the Sovereign over the Book VIII 


Repub. Lib. vi. Chap. w/t. denies that this Law 


for a Teeth, is no Argument to the contrary . 


C. ad Jul de Vi Publica. Toſiphus de Archaol Jud. Lib iv, Cup 
No //-aclite ſhall have by him any mortal Poiſon : And if i ſuch be found in his Poſſeſſion, he ſhall die,-and ſuffer what he 4B 
ib. i. Chap, 1xxvii, repeats an Egyptian Law of the ſame Nature 


a rigid Retaliation, but that ſuch Crim 


be redeem'd by a pecuniary Mult, 39 OP 


dints a 


was cver in Force. For Example, that it , 

ncver underſtood, that when one May broke boo 
other's Leg, his ſboul4 be broken too; and he adds 
that that Form, An Eye for an Eye, aud a Foul 


becauſe that was only a proverbial Expreſſion 
and implied no more, than that the Penalt 
ought to be proportion'd to the Offence: Thi. 
what deſerv'd ly a Reproot ought not to C 
puniſhed with Death; and that ſuch Offences 

deſerved Death, ought not to be corre&ed with 
a Reprimand z and that this may caſily be 
terr'd from hence, that thoſe divine Laws do not 
puniſh Theft with Theft, Adultery with Aqyl« 
tery, nor Wound with Wound. But Theft with 
double, or four "Times the Value of the Thin 
ſtolen; Adultery with Death; and a Woun 
with a pecuniary Mulct. Ihe ſame divine Lay 
hath, alſo, Reſpect of Perſons; for Inſtance, if 3 
Man curſes a private Perſon, the Law preſcribes 
no ſevere Puniſhment to be inflicted on him: 
but, if a private Man curſ:s the Ruler, of 4 
Son his Father, the Puniſhment is capital, On 
the other Hand, - Coufluntins L Empercnr Babal. 
ama, Chap. viii. Sect. 1, contends for the literal 
Senſe of th ſęe Words, I ſhall not undertake to 
determine the Diſpute between 'em; but, after 
all, *tis confeſſed however, that it was left to the 
Power of the Judge to tranſmute the corporal 
Puniſhment of Retaliation into a pecuniary, 
according to the Nature of the Circumſtance, 
from that Paſſage of the Law, Ex. xxi. 29, zo, 
where a greater Puniſhment is admitted to he 
chang'd tor a leſs. And Joſiphrrs ſays in his A. 
tiquities, Lib. iv. Chap. viii, That he who put ut 
another Man's Eyes, was to ſuffer ihe like, and li 
the ſame himſelf, which he deprived the other of; 
wileſs the Perſon that loft his Eye, was content u 
take a Sum of Money in lien of that Penalty; th 
Law allowing the Sufferer to ſet the Rate upon hi 
own Misfortume. But, on the other Hand, the 
that endeavour to prove Retaitation, urge thit 
Paſſage in Deuteronom. xix. 19 b. But it may h 
anſwer'd, that the Laws there mentioned cannot 
with any Appcarance of Reaſon, be thought h 
belong to this Subject; ſince the Puniſhment i 
Evil-ipcaking, and Curſing, exceeds all ti 
Meaſures of Retaliation 3 the bare Endeavoi 
having the full Evil fct in View. However, n 


in- 


c Feud. Lid. 
8 Ovid. % Arte Amani, Lib. i. ver. 655, 05 


— T' Inventors, as 'tis juſt, 
Should feel thoſe Pains themſelves diſcover'd firſt. 


And if theV 


d 


d Con. Lib. ix. Tit ii. L wt, C. de Accrſat. & Iiſcrib. 19% 


2 


1 Rut ſome very learned Germans maintain the contrary ; and ſay, That Charles V. rais'd the Sum for which a Robber was 09 
condemn'd to Death, ſo that, conſequently, his Edict was leſs rigorous. They are of Opinion, that, by Se/74:, the Emperor Frut? 
It underſiood Schillings, or lictle Pieces of Silver nearly the Value of thoſe which go by that Name in Hollaud: Whereas Chard” 
ſpeaks of Hungarian Ducats. Sce SCHILTER in Pandect. Excer. xlx \ 11, 


4 


at 


Car. III. Lives and Fortunes of the Subject, &c. 


« the Death he was ready to have ſuffer'd s“. 
But, however this be, tis certain, that ſo rude 
a Notion of Retaliation can never be a juſt Mea- 
ſure of Puniſhment, For, in the firſt Place, there 
are a great many Crimes, which it cannot poſſi- 
bly be apply'd to. As, I believe, Retaliation 
was never thought a proper Puniſhment for Adul- 
tery, Raviſhment, Beſtiality, Treaſon againſt the 
State, Reviling, Detraction, Sorcery, Forgery of 
Wills or Deeds, Connterfeiting the Coin, impoſing of 
falſe Births, or adulterous Children, procuring Abor- 
tion , Kidnapping, Crimen * Ambitus, Inceſt, 
Sacrilege, Removing the Landmark, Defacing 3 Se- 
pulchres 4, Cogenage and Colluſion 5, Prevarication, 
the Way, it ſhould be 
mention'd as an Inſtance of the Wiſdom and 
Piety of the Emperor Theodgſius, that he took 
off the ſhameful Puniſhment of Women taken 
then uſual at Rome, by which they 
were to be condemn'd to the publick Stews, and 
were there to be proſtituted to all that came, a 
Bell ringing all the Time they ſuffer'd that infa- 
mous Puniſhment. For though an Ignominy of 
oſſibly produce the fame 
& ſevere Puniſhment; yet 
ſince this Puniſhment could not be put in Eæe- 
cution without Sin, it ſeem'd rather to increat2 
than take away the Guilt of the Fatt it pu- 
But admitting that thoſe Laws which 
ſeem to eſtabliſh Retaliation, apply it only to In- 
juries and Hurts that affect the Body; and ad- 
mitting that one may imagine a Caſe, where the 
Crime committed may be well enough turn'd in- 
fit; and that ncither the 

Perſons, the Place, the Time, Quality, or Cauſe, 
inhanſe or aggravate the Crime; yet even upon 
ſuch Suppoſitions ſimple Retaliation will not be 
a proper Puniſhment. For Inſtance, a common 
Man ftrikes another a Box on the Ear, in ſome 
private Place; now if the Perſon that ſuffer'd 
the Stroke is to return the other the like, tis to 
be fear'd, he will hardly be exact enough to ob- 
ſerve a juſt 5 Proportion i. And if the Execu- 
tion be referr'd to a third Perſon, how ſhall he 
know with what Force the firſt Blow was given ? 
Beſides, in many Crimes, Retaliation might be 
too ſevere, if there ſhould be no Diſtinction 
made, whether the Fa& were committed mali- 
ciouſly, or not; or if no Difference of Perſons 
be obſery d. For 7 Example, a Man deſigning 


ewards they 
| Ives, as they 
540, 541. Detraction makes Judges perjure themſelves ; extin- 
ay to deprive Men of their 

d Conſtitut. Sic. Lib. ii. 
Demoſthenes mentions the ſame Law, adv. Timocratem. A 
and one of his that hath 
i Add. Lex Ni- 


PPro- 


y other Reſpects, the Penalty of that is not unjuſt, 
ie For there is 110 Difference between an Ewvil-ſpeaker, 
r aud one that does Illi, but only in the Opportunity a. 
ag Thus by the Law of GO D, a Man that brought 
/Þ in cyil Report upon a Virgin, was look d upon 
8, to be equally guilty with one that forced her 
th Honour. Deuteronon. xxii. 19, 29 b. For there 
73 aan be nothing more injurious and malicious than 
Ml Detrafion; it maketh us think well of Falſhood, 
ty and forces Innocence itſelf to look guilty . And the 
hat State of human Affairs muſt be reduced to 4 very 
be deſperate Condition indeed, if every Man's Malice 
* has Power to make us criminal For Innocence can 
1th never be happy enough, fo eſcape the pernicious Dili- 
1 gence of @ flanderous Tongus . In one of the and the like. And, by 
* Laws of the Twelve Tables it is inſtituted, that 
ful the Man who breaks another's Limbs, unleſs he can 
mn make his Peace, and compound with him, fball ſuffer « 
Aug the like. Upon which Law I refer to you the in Adultery 
und Diſpute between Favorinus and Sex, Cæcilius in 
Lay Gellins ©, Lib. xx. Chap. i. But it is plain, that 
it a Retaliation was grown out of Uſe at Rome, from 
rides the 7th Section of the Inſtitute, De Injuriis f. 
um ; Diodorus Hiculus, Lib. xii. Chap. xvii, gives us an this Nature might 
1 Account of a Law made by Charondas, to this Effects, as the mo 
On Effect: If avy Man puts out another's Eye, let his 
abak- Eye, alſo, be put out. It happen'd, that a Per- 
iter « {on blind in one Eye was let upon, and loſt 
Ke to Bl his other, and conſequently was entirely de- niſh'd b. 
allet « priv'd of Sight: Now in this Caſc, tho” the 
fo the „Criminal was to be depriv'd of one Eye, yet 
rporal « his Puniſhment was juſtly thought leſs than he 
ay, « detery'd ; becauſe, tho' he might ſeem to be 
Uncen, « ſufficiently puniſh'd by the Letter of the to the Puniſhment o 
*9) 3% « Law, yet his Loſs was not conſiderably fo 
wy great as the other's. And therefore it would 
Is A « look more like Juſtice, where the Penalty was 
7 17 « to be laid equal to the Injury, that the Per- 
Fu iſ « ſon, who entirely depriv'd the Man of Sight 
55 9) that had loſt one Eye before, ſhould loſe both 
mw 1 „his. The blind Man grown therefore impa- 
55 p « tient at his Misfortune, and the Partiality of 
" "7 « the Caſe, took the Courage to repreſent his 
2s * « Caſe to the People, bewail'd the unhappy 
Ly * « Condition of his Life, and begg'd them to 
po alter the Law; at laſt, putting the Rope 
„ about bis Neck (as the Cuſtom was there upon 
ous 1 e ſuch Occaſions) his Intreaties had the delir'd 
_ y „Effect, the Law Was abrogated ; a new one 
4 1 n dbetter confider'd was preferr d, and he eſcap'd 
WC vcr, 10 © * 2aintil. Decl. ccexxxi. "Tis a Sort of Murther to attempt any Man's Life, who ought not to be kill'd. And Pliny in his Pane- 
Chap. xxxv. Not. 3. ſpeaking to the Delators, tells them, That they were to expect Puniſhments equal to the R 
Add Cri BF had had before, that their Hopes ſhould be no greater than their Fears, and that they ſhould be as much afraid themſe 
FuE vere fear'd before by others. b Iſocrates de Permutgtione, 1770 ; 
i. Chap 10 ies the Light of Truth, involves all that hearken to it in a Miſt of Lies, and then eaſily finds a 
658, 65d $ives, Ventil. Declam. xi. Defamation can have no Effect, but by the Injuſtice of the Judge. 
& hap. xiv. © Nee. Attic. f Inſtitut. Lib. iv. Tit iv. 1. 7. 
et. Rhet. Lib. i. Chap. vii. The Puniſhment is not the ſame, when a Man puts out his Eye that has but one, 
ry $0. Add. Pet. Gregor. Tholoſanus Syntogm. Lib. xxxi. Chap. x. n Socrates Hi,. Eccl. Lib. v. Chap. xviii. 
ger herum. Lib. vi. Tit. iv. Chap. III. 3 
and if the "24 a hk FR eee a es ä 5 
nitted. J. " Plogium. This was when a Man took by Force, or bought for a Slave, a Perſon whom he knew to be free; or When he a 
| of purilcß ted to himſelf, or diſhoneſtly kept the Slave of another 


Moroſents 


by L ' $ * 
* 2 / 0 — 


/ a 45 vil 2 * . * ” * + . 

iv. Cop" 3 Sce Digeſt. Lib. xlvii. Tit. xii. De Sepulchro wiolato. 
what he w 5 See Dig. Lib. xlvii. Tit. xv. De Præwaricatione. 
e Nature. 


e, prohibemus reddere talionem : ne dum talio rependitur, aut 


| ad not firike him in his Turn. 


ic. Nicom, Lib. v. Chap. viii, 


W © !t is for this the Law of the J/i/goths, cited by our Author, forbids the Puniſhment of the 7 alio, 
oke given on the Head, tho! it ordain'd it for many other corporal Injuries : Pro alapd vero, 


Caſio 
7 Ariſtotle makes uſe of this Proof, and of a ſimilar 3 
A N diagerd, fc. ©* The Talio does not often agree with Juſlice.” 


| an; or conceal'd him; or perſuaded him to run away from his Maſter; 
See Digeſt. Lib. xlviii. Tit. xv. De Lege Fabia de Plagiariis. — 
See Digeſ. Lib. xlvii. Tit. xxi. De termino rote; and the gl wor upon it. | 
4 See above, Lib. iii. Chap. vii. Sect. ii. at the End. 


for a Box on the Far, or any 


pugno wel calce, aut percuſſione in ca- 
mejor, aut periculum ingeratur. 


to ſhew that the Law of Talis ſhould not be always practiſed. 
If a Magiſtrate, for Example, beats a Man, this latter 


If, on the contrary, a Man ſtrikes a Magiſtrate, he ought not only to be beaten in his Turn, but 
derwiſe puniſh'd. Befides, there is a great Difference between what a Man does volun 


tarily, and what he does againſt his Will, 


Iii i to 


to ſtrike another a ſlight Blow in the Face with 
his Diamond perhaps, or ſome Stone he wears on 
his Finger, unhappily, againſt his Intention, 
ſtrikes out his Eye; it would be very ſcvere, 
if ſuch a Perſon ſhould, upon that Misfortune, 
be condemn'd to loſe his Eye too. So if a Gen- 
tleman kick a common Porter or Labourer, it 
would be too ſevere to ſentence that the Kick 
ſhould be returned again upon him, becauſe tis 
a Diſhonour to a Perſon of Quality to receive a 
Tick, and none to one of mean Condition. 
Again, on the other Hand, in many Crimes the 
Puniſhment of Retaliation ſcems too eaſy: And 
this may happen particularly from a Diſparity 
between the Perſons who did, and who lter l 
the Injury; or elſe from a Diſparity of Place, 
Time, and other Circumſtances. But in the 
gencral, the Arguments which Grotius produces 
in che Chapter beſore cited, 32, entirely con- 
fute that wild extravagant Notion of Retalia- 
tion; where he, alſo, with very good Reaſon de- 
nics, that when a Man hath deliberately, and 
wichout much alleviating Circumftances, done 
Hurt to another Perſon, he ought to ſuffer juſt 
as much Harm as he has done, and no more. 
For 'tis a Contradiction to Equity, that the 
Fears and Dangers of the innocent and the cri- 
minal ſhould be equal. And there would be but 
ſlender Proviſion made for common Security, if 
Malc factors ſhould be under no greater Fears 
from publick Juſtice and the Laws, than good 
Men arc from their Inſolence and Wickedneſs; 
eſpecially ſince the Hopes of Concealment, of 
clcaping by Flight, or by ſome Way or other 
— Juſtice, are in a Manner additional Ad- 
vantages to every Villain. And beſides, the 
moſt ſacred Laws themſelves ſometimes or- 
dain the ſame Puniſhments for imperfect and 
finith'd Crimes, Deut. xix. 19. Exod. xxii. 9 . 
It was a remarkable Law which Strabo mentions, 
Lib. xv, among the Indians, He that deprives 
Men of the Uſe of a Limb, ſball not only ſuffer the 
like, but ſball have his Hand cut off alſo. 


the Uſe of an Hand, or an Eye, he ſball be put to 
Death. And by Solon's Law, the Perſon who 
put out one of another Man's Eyes, was to loſe 
both his own b. And fo, alſo, a Man that went 
arm'd, with a Deſign to kill any Perſon, tell 
under the Reach ot the Law de Sicariis, Lib. 
xlviii. T. viii. L. 1. D. ad L. Corneliam. Now 
though the Conſequence of this be, that the 
Puniſhment of a mature finiſh'd Crime ſhould be 
proportionable to the Degrees of its Conſum- 
mation, yet ſince human 2 can inflict no 
Puniſhment greater than Death, and it is im- 
poſſible that ſhould be repeated, there mult ne- 
cetlarily be a Stop made there; though, ac- 
cording to the Degrees of the Crime, the Pu- 
niſhment of Death may be made more painful 
by Torturc, .or appear more grievous from the 
Circumſtances of Ignominy and Diſgrace, which 
either attend or follow after it. 


J. Edicdtum Regis Theodorici, Chap. xiii. & l. 
Took i. Chap. v. y. 14. and in Book ini. Chap. i. & 4, 5. 
Lib. v. Chap. 1x & x. f Buchanan Rer. Scotic. Lib. ix. 


ticular Men at the firſt Propoſition of any Matter may lawfully diſſent ; but when the Decree is paſs' 
on this, ſee, above, in Book vii. Chap. ii. $ is i See Luke xxiii. 5 1. 
m Add. Conflitut. Sicul. Lib. i. Tit. 


to, mult oblige all. Þ 
I VideT. Liv. Lib. i. Chap i. 
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by human Juſtice, for ether Mens Crim 


But if 
any Perſon deprives an Artificer or Mechanick of 


v Diogenes Laert. Solon. © VideGree. Lib. ii. Chap. xxi. $1. Ser abore 
© Vide Jacob. Godofredum 4c. in C. L. ix. T. viii. ad L. Juliam. N. 4 
s Yide Polyb. Lib v. Chap. xlix. in fr. Plin Lib. vi, Ep. xiii. 


RR VIII. I proceed, in the next 


conſider thoſe Puniſhments which are Place, to 


inflicteg 


here, without . 0g" e oy who really 


partake of the Guilt of the O 

ſhare, alſo, in the Puniſhment, in 3 0 
the Influence they may be ſuppoſed to 3 to 
the Fact; ſince they ſuffer not for another M 
Fault, but their own. But now how. + * 
what Method of acting, a Man may be lrg by 
partake of another's Crime, I have ſhewed a 
tore d. But it mult be obſery'd, that the be. 
this Difference between Satisfaction for D 


and Puniſhment, that *tis more uſual for human 


Juſtice to condemn an Offender to make Regir 
tion, than beyond, and beſides that, to ſuffi 


Puniſhment alſo: Becauſe Imprudence or Levity 


of Offence may be ſufficient Motives to fun 
Puniſhment, though perhaps not to ee — 


ration for Damages. It was a remarkable Lay 


which was made by Thomas Randolf, Re 

Scotland, * to . the Robert? — 
then frequent; and that was, That all Husbang. 
men ſbould leave their. Ploughs, and other Iaſtry- 
ments of Tillage, in the open Fields; aid thy 5. 
Night they ſbould not ſo much as lock or [ecure thei, 
Houſes or Barns; and that the Loſſes they fiir 


ſbruli be paid to them by the Fuſticiaries of the 


Kingdom, who were to be reimpurs'd by the King, 
and the King was to ſatisfy himſelf by the Goods and 
Chattles of the Robbers that were apprehended. But 
now as to Crimes contracted by Corporations or 
publick Bodies, it muſt be obſcrvcd, that tho 
the Decrees, to which the major Part conſents, 
are generally look'd upon to be Decrces of the 
whole Body; ſo that the leſſer Number diſſent- 
ing, ſhall oblig'd, notwithſtanding, to ſee 
them executed sh; yet, if there be any Enquiry 
made about the Guilt of ſuch an Act, thole Per- 
ſons only arc to be ſuppoſed liable, who actually 
gave their Conſent. And thoſe are innocent, 
who denied their Agreement to it from the Be- 
ginning, and conſtantly perſiſted to diſſent from 
iti, Alexander the Great took Thebes, and com- 
manded that all the Thebans ſhould be fold for 
Slaves, excepting only ſuch of them, as were 
againſt paſſing the Decree to break Alliance with 
the Macedonians „. Nay, it is not uncommon 
to excuſe thoſe at leaſt (as to the higheſt Degrees 
of Guilt) who diſſented at firſt, but atterwards 
fell in with the prevailing Number, and then 
purſu'd the Execution of the criminal Decree 
as far as they had Power. So the Greeks were 
ſaid to have ſpared Antenor and Aneas h wha 
had *perſuaded the Trojans to reſtore Helena, 
though the latter of them perform'd many brave 
Actions in Defence of his Country. It is, allo, to 
be further obſerv'd, that the Puniſhment of 3 
Corporation or Body politick, as ſuch, is dit- 
ferent from the Puniſhment of particular Perſons 
and Subjects. The Puniſhment of a particulat 
Subject is ſometimes Death. And that which 
anſwers it in the Body politick is Diſſolution ? 


d See above in 


„that which the Majority à 
* Plut. Alexander. Pag. G70. P. 
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1 


— 


: See the Roman Law on this Subject, cited F 23. and Crotius, Lib. ii. Chap. xx. 939. | and 


CHaP. III. Lives and Fortunes of the Subject, Kc: 


and when a Corporation or Community is thus 
diſlolv'd, all uſufructuary Advantages are ſaid to 
de at an End with it, in the ſame Manner as in 
Caſes of Death*. Sometimes particular Perſons 
are, by 1 of Puniſhment, made Slaves, and 
the Body politick ſuffers the like, in caſe it were 
once immediately ſubject to the civil Sovereign 
only, but is afterwards ſubjected to ſome other 
ſubordinate Body, or perhaps to a particular 
Subject. And laſtly, as particular Perſons ma 
be puniſh'd by Way of Mulet levied upon their 
Eſtates ; ſo the Body politick, when it commits 
any publick Crime, is puniſh'd by Deprivation 
of the publick Goods belonging to it, fuch as 
Forts, Naval Stores, Ships of War, Arms, 
Treaſure, publick Lands, Privileges 1, and the 
like. So when the People of Antioch, upon the 
Impoſition of a new Tax, pull'd down the Em- 
eror Theodoius's Statucs in all the publick 
Places, he puniſh'd them by forbidding them the 
Uſe of the Theatre and the Baths, and by 
taking from them the Title of Metropolis, 
which their City enjoy'd before d. And fo Mar- 
cus the Emperor took away from the ſame Peo- 
le all the publick Shows and other Ornaments 
of their City (though he afterwards reſtored 
them again) ©. So Severus demoliſh'd the great- 
eſt Part of Byzantium, ruin'd the Theatres, and 
Baths, and all the Ornaments of the City, re- 
duc'd it almoſt to a Village, and made it ſubject 
the Periuthians 4. And thus the Emperor Con- 
ftantius, by Way of Puniſhment to the ſame 
City, becauſe they had kill'd his General Her- 
mogenes, took away from them the Dole of Corn, 
which he had uſually before diſtributed among 
them e. But, however, in Crimes where there 
are Numbers of Accomplices, tis reaſonable the 
chief Promoters and Abettors ſhould be pu- 
niſn'd with greater Severity f And, in ſhort, 
in eſtimating the Crimes and Penaltics of Cor- 
porations and Bodies politick, it ſhould be con- 
tider'd, as Oindtilian very well obſerves s, That 
« generally whatever a Community undertakes, 
« muſt be aſcribed to the Power of the Counſellors 
« which direct it; and that all popular Diſturb- 
« ances and Inſurrections are of greater or leſs 
“Violence, according as the People are exaſpe- 


a Modoſtinus in Lib. vii. Tit. vi. L. 21. D. quibus mod. Lſufruct. amit. 


Avid. Caſfus, Chap. ix. 4 Herodianus, Lib. iii. Chap. xix. 
Lib. xxviii. Chap. xxvi. ab. init. 

tvs, Ann. Lib. i. Chap. xliv. init. 
Sicul. Lib. i. Tit. alt. 


k Vide Grot. Lib. ii. Chap. xxi. 5 8. 


Ant. Matthæum de Crim. ad Lib. xlviu. T. xix. Chap. iv. T. xx. Chap. iv. H 14. 


a th ah —_ th —_— 
— 


s Quintil. Declam. xi. Pag. 156, Ed. Lugd. Bat. 


i Add. Polyb. Lib. xi. Chap. xxvii. iz fin. & excerpt. Legat. Lib. xxviii. Chap. iv. Bodinus 
de Republ. Lib. iii. Chap. vii. P. M. 527, & 55 Ant. Matthæus de Crimin ad Lib. xlviii. D. Tit. xviii. Cha 
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“ rated. Juſt as all Motion in our Bodies de- 
« rives itſelf from our Minds, and our ſeveral 
“ Parts are, as it were, dead and uſeleſs, till put 
in Action by the Soul. Lis the caſieſt Thing 
„in Nature to raiſe any Kind of Paſlion in a 
« Multitude ; for there was never an Aſſembly, 
© where cycry Man could perfectly govern him- 
« ſelf by his own Thought, Senſe and Reaſon. 
“ Nor was there ever a Multitude that had the 
« Forchght and Prudence particular Men have. 
“ Whether it be that all Men are leſs affected 
« with publick Concerns ; or that every Man is 
« leſs ſollicitous, where he doth not think him- 
&« ſelf in particular anſwerable for the Succeſs. 
« For the Preſumption and Dependence Men 
© have upon others, make them negligent and 
© remiſs themſelves. And fo Cicero lays, that 
among the Romans, if any Number of S-ldicrs 
had offended againſt the Laws military, ſome 
few of them were puniſh'd as their Lot hap- 
pened, That ſo the Terror might reach all, though 
but few fell under the Puniſhment b. And this is 
implied in the Anſwer of Germanicus's Army to 


him in Tacitus, that he ſhould puniſh the Gui, 


but pardon ſuch as had been miſguided i. 

XXIX. And here it may be queſtion'd, whe- 
ther a Crime committed by a Community or 
Corporation will always leave it under Exccu- 
tion of the Puniſhment; tor Inſtance, if a Com- 
munity has been publickly guilty of ſome crimi- 
nal Act, perhaps two or three hundred Years 
paſt k? It may perhaps have ſome Shew of 
Reaſon for the Affirmative to ſay, That, as long 
as the Community laſts, it continues the ſame l, 
though the particular Members in it change, 
and ſucceed one another. But when the Que- 
ſtion is of human Puniſhment, it ought in Truth 
to be denicd. For it is more neceſſary, even in 
particular Men, to puniſh freſh, and therefore 
more ſcandalous Crimes, than old forgotten 
Faults, And therefore, there was very good 
Reaſon for that Preſcription of Crimes which 
the Roman Laws allow'd =, Beſides, it is to be 
obſcrved, that ſome Things may be immediately 
and naturally predicated of a Community, as 
ſuch; for Example, the having a common Stock, 
common Conſtitutions, Rights, and Privileges, 


b Libeutns Orat. xiii. © Vileetins Gollicanus in 
e Socrates Eccliſ. Hiſt. Lib. ii. Chap. xiii. f Vide Liv. 
h Ac. pro Cluentio, Chap. xlvi. Taci- 


p- iv. F 30. Conf. 
Plutarch de ſera numinis viudicta, Pag. 559. A. m Vide 


: We ſometimes reſtore to a Community thoſe Sort of Things, juſt as we do to private Perſons, after they have been 
chaſtiſed. To this we may refer an 3 alledg'd by Grotius, Lib. ii. Cha 


with Regard to the City of Alexandria. 


Words Grotius has nearly copied. . Gund, "ng in a 


need only conſider, upon what Occaſion he cites this Example. 
Want of underſtanding an ambiguous Expreſſion, of which we 


It is juſt as if the Hiſtorian had ſaid, 


* and the other Towns of Egypt; that he left the Government o 


August, there was a publick Council at Alexandria. 


ut fine Publico Conſilio, guale habuerant ſub Regibus, ante [Severam] wivebant, &c. 
that Caſarbon plainly underſtood it, an f M. Gundling had taken the Pains to have mu 193 


had found an inconteſtable Proof, both of the Senſe of Spartian, and of che Truth of the Fact. 
expreſsly ſays, ** That 22 apprehenſive of the turbulent Spirit of the People of Alexazdria, 


r 


— 1 a 


—— 


5 ſufficiently 
p ix 5 6. Not. 6, of what the Emperor Seacr4s did, 


is Prince reſtor'd the Right they had of a publick Council, which they had loſt, duri 
the Time which they were governed by a Judge named Juridicus, ſent them from Rome. 


n 
Sce Spartian in Sever, Chap. xvii, . 


iſſertation, De Univerſitate delinguente, ejuſque pœnis, , pretends, that I 
have miſunderſtood both Spartian and Grotius, but it is eaſy to ſhew, that he himſelf is in the E. Ll Y 45» P - 


rror. To begin with Grotins, We 


He joins it with that of the Town of Capua, and, conſequently, 
ſuppoſes, a like Right was taken from the City of Alexandria. Beſides, the Conceſſion of ſuch a Right, 


had never poſſeſſed it, would here have been nothing to the —_ 
n 


if the Town of Al-xandria 


ſe. As to the Paſſage of Spartian, M. Gundling is miſtaken. f. 
I Gegues Iaflincds ta the Wt Or. S — Ya 
publico Confilio, ita ut ſub Regi bus, ante wivebant, &c. This no Way 1 that the City of Alexandria had no publick Cou 
der its Kings, nor, that it had any, till the Emperor Severus's Time; 


& and Latin Authors: Qui fine 
i ncil un- 
ut, on the contrary, it means, that it had one under its Kings. 
It is thus 
the Notes of this learned Critic, ke 
It is a Paſſage of Dion Coins, who 
made this Difference between them 


the latter, upon the Footing it was before, whereas he de riv'd 
» = *1 » — \ 3 1 — the 
* Alexandrians of their publick Council :” ' AANA Teig er AAN wr segelt, THis Aga 5 


MEAEUTE Yνννναν,ůỹ VEWTEROTCIOS av TOV xd): 7/16, Lib. Iii. Pag. 521. B. Edit. H. Steph. This plain 


tu dviu Bracurty e u 
y proves, that, before th: Time of 
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which the particular Members cannot call thcir 
own. And again, that there are other Things 
which agree to the Body, only as derived tron 
the particular Members, or which firſt of all in- 
here in the Members, and afterwards influence 
and denominate the whole Body. Thus it is 
uſual to call a Society learned, noble, wiſe, ho- 
nourable, or contemptible, as the Majority of 
its Members is learned, noble, wile, honourablc, 
or contemptible, tho' perhaps ſome of the Mem- 
bers may he unlearned, baſe, or imprudent. 
And in this latter Senſe it is, that ſuch Bodies 
may be ſaid to have incurr'd Puniſhment. For 
the Demerit adheres to the particular Members, 
as they arc ſuppos'd to be Perſons who have the 
Uſe ot their Underſtanding, and arc capable of 
acting with Reaſon and Choice. But a Commu- 
nity, us ſuch, and as it is conceiv'd to be diſtinct 
from the particular Members, has no Facultics 
by which it is capable of exerciſing ſuch Actions 
as 1 and immediately contract Demerit; 
and which may therefore be ſuppos'd to be di- 
ſtinct from thoſe of the particular Members, 
And therefore it follows, that if the Members, 
by whom the Body contracted the Demerit, are 
dead and gone from the Society, and the Guilt 
has not been continued by any Act of their Suc- 
ceſſors, that the Demerit itſclt expires with 
them; and, conſequently, that which made the 
Body liable to Puniſhment; ſince the one cannot 
be juſtly indicted without the other. Plutarch * 
indeed, in this Calc, appeals to the Methods of 
divine Juſtice, which ſometimes, as we read, vi/its 
the Sins of the Fathers upon the Children, But as 
the Proceedings of divine Juſtice are not always 
to be made a Pattern to human; fo neither doth 
it follow that if it be Equity, to allow Poſterity 
the Poſſeſſion of thoſe Rewards and Honours 
which were acquired by the Deſerts of Anceſtors 
it is there fore Equity, that they ſhould, allo, ſut- 
ter tlie Puniſhments due to their Anceſtors Of- 
fences. For it is the Nature of a Benefit, that 
it may frecly be beſtow'd at the Pleature of the 
Donor, even upon a Perſon wholly undeſerving; 
but the Nature of Puniſhment is quite different. 
The Romans (as 71 in tells us) made ule of the 
Pretence ef an old forgotten Kindneſs, to un- 
dertake the Defence of the Acarnanians againſt the 
Etolians b, declaring that the Reaſon why they 
aſſiſted them was, becauſe the Acarnanians did not 
join with the other Citics of Greece, to fend 
Forces againſt Troy, from which City the Ko- 
mans would be thought to have derived them- 
ſelves: Though it was clear this was nothing 
elſe but Pretence, and was only a Colour to ex- 
cuſe themſelves for interpolipg in Things it did 
not belong to them to be concern'd in e. 

XXX. But however it is ſtill true, that hu- 
man Juſtice ought not to force a Man to bear 
Part of the Puniſhment of another's Crime, when 
he was nct acceſſory to the Commiſſion of it. 
The Reaſon is, becauſe all Merit and Denterit 
are entirely perſonal, and founded in the Will 
of each Man; which certainly is, or nothing is, 
at his Command, and which can't contract wy 
Guilt, but by ſome internal Motion of its own“. 


a Plut. de ſera Num. Vind. d. l. 
Trojans were his Anceſtors as well as theirs, 
Roafon is taken from the Beginaing of the xx x111d Section 


this in Lib. »xxix. T. ii. L. 24. $F wt. L. 26. 
L. ib. xiviti. T. Xxü. L 3. D. dc interdict. & Rul gat. &c. 


Of the Pirwer of the Sovereign over the Book VIII 


d Juſtinus, Lib. xxviii. Chap. i in fin. ; 
Tope Pius the IId. were more ridiculous than this; That he was ſarprizcd to find /aly joined in a Confederacy againſt him, fince® 
and fince it ought to be their common Concern to revenge Hedor's Death upon 
whom the Helians had now made an Alliance with, againit him, Mich. Montargne's Efays, Lib i. Chap. xxxvi. Pag. 556. 


D. de Damno Infrcto, & Lib. xxxv. T. 8 63. D. 2d L. F lcidiam. 
h Buchanan N., un Scotic. Lib. iv. 


But becauſe it often happens, 
Ottences are the Occaſions of Evil to oth 

that we may not be apt trom hence to * 
wrong Inſerence, it is neceſſary to obſerye.;. 
the firſt Place, that not cvery Thing which bri 
Uucaſineſs, Incopvenience, or Lots, upon a Ty 
is properly Puniſh:inent . A Man when hi 
Eſtate is confiſcated upon ſome criminal = 
count, and he is reduced to Want and Poverty 
may properly be ſaid to have ſuſfer'd p niſl 
ment. But how many Mea are there, thatco 
into the World without any other Fortune 6, 
Eitate than their own Perſons? How man 8 
there that by Fire, Shipwreck, Incurſſons, ani 
Depredations of Enemies, are ſtiipp'd of all 
and whoſe Poverty cannot be call'd human Pu- 
niſhment, but fatal Mistortune ? And 1 mar 
ſay, that therefore the Evils, for Example 
which Subjects ſometimes feel, from the Miſcar. 
riages and bad Government of their Princes 
ſhould be thought, alſo, to be of the ſame Nature 


that ſome Mens 


Lg 
ian, 


| 
with thoſe other Iuconxveniencies and Affliction 
which attend Human Life; ſuch as ill Conſſitu- 
tion of Body, Infirmities of Age, unwholeſome : 
Air, Barrcnneſs, ahd the likc. | 
XXXI. And Sccondly, it muſt be further , 
obſcrved, that there is great Diſlerence between g 
the Damage watch a Man ſuffers directly by ano- 
ther's Hand, aud that which falls upon him only | 
by Conſequence. A Man ſuffers the firſt, whn BE © 
he is deprived of that which he has already all 10 
proper Right to. The other happens, when that Ez 
Condition is intercepted, without which he could I = 
not enjoy ſuch a Right f Thus, when the . 2, 
Eſtate the Parents were poſſeſſed of is forfeited, q Ja 
the Children, alto, feel the Loſs of tt. But, how- WF hi, 
ever, that is not a Puniſhment properly with te- mi 
ſpect to the Children, becauſe they cannot come WF Cr 
to the Inheritance of their Father's Eſtate, un- TY 
leſs their Fathers preſerve it tor them till thy WF H 
dic. And therefore, the Confiſcation or For- Tr. 
feiture only intercepts the Condition, without upe 
which the Children can have no Right to their the 
Father's Eſtate s. But however, it was truly an in; 
unjuſt and barbarous Law (as Buchanan calls it) ſet 
which was made by 1ogaldus King of Scotland, . Bef 
That all the Goods and Chaitels of condemn'd Crini- WW bec 
nals were to be forfeited to the Crown, excluding thai * pun 
Wizes and Children from any Part of them b. : Fim | 
XXXII. Again, Laſtly, it ought to be ob- WW becs 
ſcry'd, that ſometimes the Evil a Man may fut- | to ! 
fer, or the Loſs of any Good he may ſuſtain, Man 
may be occaſioned by another Man's Offence, o: . 


becauſe another Man has not perform'd his Obli- 
8 but ſtill, that this Man's Offence, « 

eficiency in Performance of the Obligation, | 
not the proper and immediate Cauſe why tit 
other ſuffers Evil; nor can any third Perſon pre- 
tend any direct Right from 5 an Offence t0 
inflict Evil upon him i. Thus it is common fot 
Fidejuſſors, or Bondſmen, to ſuffer Loſs, whet 
the 8 they engage for, breaks his promi 
But the immediate Obligation that binds th 
Fidejuſſor or Bondſman to diſcharge the other 
Debt, is his own Promiſe. For as a Man who 
engages himſelf to be bound for a Buyer, 180% 


© But the Expreſſions Maſerict the IId. uſed u 


the Ct. 
I 


Ti 


f We have an Inſtance a 


e Vide Gret. Lib. ii. Chap. xxi. 1 
[*% 


i Vid: Grot. . I. 5 II. 
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roperly obliged from the "Thing bought, but 
. the Promiſe he made; ſo a Man bound for 
a Criminal is not properly obliged by the other's 
Crime, but by his own Engagement. From 
whence it follows, that when the Fidejuſſor or 
Bondſman is to ſuffer Evil, it muſt not be mea- 
ſur'd by the other's Crime, but by the Power he 
had to promiſe. And therefore, when the De- 
linquent eſcapes, and it is neceſſary his Surety 
ſhould make Satisfaction to Juſtice, tis not to 
be conſider'd what Evil might have juſtly been 
inflicted on the Delinquent, but what Degrees 
of Evil the other could oblige himſelf, by his 
own ſole Conſent, to ſuffer for him. And hence 
it may, alſo, be inferr'd, how far Bondſmen or 
Fidejuſſors may be admitted in capital - Caſes, 
And that may be only thus far; either that the 
Bondſman may promiſe the Magiſtrate (whoſe 
Puty it is to proſecute the Offender) that he 
will ſatisfy for the Damage he has done, or elſe, 
that he will take care to bring him to Tryal, up- 
on Condition that the Criminal may be admitted 
to Bail, if he be already apprehended 5 may be 
free from the Inconveniencies of a Priſon, and 
may not be oblig'd to appear at his Tryal in 
Irons; or if not apprehended, that nothing be 
iflued out againſt him in his Abſcnce, and betore 
he has had a judicial Hearing. But no Man 
can oblige bimſelf to ſuffer Death for a Crimi- 
nal ; ſince no Man hath ſo much Power over 
his own Life. Neither can the Nature of Hu- 
man Juſtice allow ſuch Puniſhments to be inflict- 
ed. For the End of Puniſhment is to reſtrain 
Men from Tranſgreſſions, and diſpoſe them to Obedi- 
ence. But in this Caſe, neither has the Fidejuſſor 
himſelf offended, neither by his AEt of Engage- 
ment doth he derive the Guilt of the other's 
Crime upon himſelf. For it can be no Crime in 
him, to deſire that the Criminal ſhould have a fair 
Hearing in a convenient Place, and be without 
Trouble and Diſquiet, before Judgment guns 
upon him; nor is it any to promiſe he will pay 
the 2 Mulct impoſed on the Criminal, 
in what manner the Magiſtrate ſhall think fit to 
ſet it, when the Criminal is fled from Juſtice. 
Beſides, the End of human Puniſhment cannot 
be obtain'd by puniſhing the Surety ; for if he is 
E he muſt be puniſh'd, not becauſe he 

imſelf is guilty of any criminal Action; but 
becauſe he was ſo imprudent as to expoſe himſelf 
to Danger, upon the Preſumption of another 
Man's Honeſty. And then all the Effect of 
ſuch a Puniſhment will be this, that other Men 
will de more cautious for the future how they 
engage themſelves; not that they will be more 
caretul to avoid the Crime the Offender was 


; guilty of. And therefore, ſuch a Puniſhment 


a See above, in Book v. Chap. x. F 12. 


Lives and Fortunes of the Subject, &c. 


b See i Ning, xx. 39. & ſeg. As xii. 19. 


would ſeem to have no Regard to the Fact of 
the principal Criminal, but only to the unwary 
Credulity of the Surcty. And, therefore, the 
Magiſtrate who puniſhes a Bondſman; or Fide- 
juſſor, underſtands neither the Nature of Punith- 
ment, nor his own Duty in inflicting it; except 
it appear, that he delign'd only to abuſc him, 
and clude the Force ot publick Juſtice. And 
again, ſince no Man has ſuch Right over his 
own Members, as to take Liberty to deprive 
himſelf at Pleaſure of any of them; it is cvi- 
dent, that no Man can oblige himſelf to ſuffer 
the Puniſhment of Mutilation for another Per- 
ſon, But 'tis a different Caſe, when Jay lors, he 
Keepers of Malefactors, arc puniſl'd with Death, 
who either by Neglect, or Colluſion, gave them 
Opportunity to make their F.ſcape; tor they 
ſuffer for their own criminal Default, not for 
their Priſoners d. Nay further, though it muſt 
be allow'd, that the free Heads, and Maſters of 
Families, had the Liberty of ſetting up what 
Sort of Government or Law they pleaſed ; yet 
it docs not ſeem to be a proper Method to bauiſh 
the * Fidejuſſors; as well, becauſe Baniſhment 
can hardly be call'd a Puniſhment; as becauſe it 
is not the Iutereſt of the Commonwealth, to 
drive away ſuch Subjects. There are ſevcral 
other Caſes, where a Man may ſuffer Inconve- 
nience by another's Offence. For Inſtance, if a 
Friend be ſo kind to me as to let me live in his 
Houſe Rent-free, and it happens, that my 
Friend, the Proprietor, be found guilty of ſome 
Crime for which his Houſe is forfeited; tis plain 
that I muſt be ſenſible of Inconvenicnce in ſuch 
a Caſe, becauſe I muſt be forced to provide my- 
ſelf of a new Habitation, when perhaps he abe 7 
have allowed me to have lived there longer upon 
the ſame Terms. But the Puniſhment doth not 
properly affect me. For the Publick, which has 
ſciz'd on the Propriety of the Houſe, may when 
it pleaſes, by its own Right, deny me the Uſe of 
it, at the Rate TI had it before. So, alſo, * Chil- 
dren of Traitors and Rebels are oſten denied 
civil Honours in the State. And this indeed 
aggravates the Puniſhment in the Parents, fince 
their Children (whom they are ſuppoſed to have 
the greateſt Affection and Regard for) muſt, for 
their Fault, live without any publick Character 
or Mark of Honour and Eftcem in the Com- 
monwealth. But this is, in reality, no Puniſh- 
ment to the Children; becauſe the Government 
may beſtow Honours where it plcaſcs, and 
therefore may, by its own Right and Autho- 
rity, exclude ſuch Perſons as have not in the 
leaſt oftended, from all Titles and Dignitics it has 
Power to confer, as often as it is thought agreeable 
to the Rules of Government, and the publick Good. 


© Garcilafſa de la Vega Comm. Reg. 


Lib vi. Chap. iii relates, That the Provinces which bordered on the imperial City Cezco were obliged, by Way of Tribute, to — 
nich the Court of the Juca with Officers and Servants. And that, upon any Crime or Neglect they were guilty of, the Provinces 


that preſented them were to be reſponſible. 


— ———: — 


— ae * 
— 


— 


I Grotivs (Lib. ii. Cup. xxi. Seck. 11.) ſays that a Fid:;ufſer may ſubmit to Baniſhment, and in this he is right. For as Ziegler 


remarks (after Antonius 


attheus, Lib. xlviii. Tit. xiv. Chap. ii. Num. 16) the Queſtion here is about a Thing which the Fra! 
S diſpoſe of as he thinks good; wiz. the Change of his Dwell W 1 


If then there is any Law which ordains, That, in certain Caſes, a ſimple Fidijuſſir ſhould ſuffer Baniſhment, 


ufſor may 


ling, and what regards his Effects, and the Eſtabliſhment of his Fortunc. 


we cannot call it unjuſt, 


But it certainly would be fo, if it condemn'd him to Death, or any corporal Puniſhment The whole Matter here 1s, that the Pru- 


- dence of Government requires, we ſhould not, without Neceſſity, eſtabliſh a Thing of this Kind. 


2 See a Paſſage of Plutarch, cited by Grotius, Lib. ii. Chap. xxi. 5 14. Cicero has, alſo, ſaid, © That, in Reality, it appears a 


very hard Thing to puniſh Children for the Crimes of their Fathers, but that the Laws have very wiſely ſettled this Kind of Pu- 

niſhment ; that the 'T'cnderneſs of a Father for his Children might make him more cautious of offending againſt the publick Wel- 
* fare.” Nec werò me fugit quam fit acerbum, Parentinm ſteltra Filiorrm Tan, lui. Sed hu fraclerè Legitus camparatum , ut cart- 
as Liberorum emiciores Parcutes Reigublice redderet. Epiſt. ad . x31. : 
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XXXIII. From theſe Diſtinctions it appears, 
that no Man can be juſtly puniſhed by any civil 
Court for another Man's Offence, when he 1s 
free from the Guilt of it. And the Reaſon is, 
becauſe that Aptitude which diſpoſes a Man for 
Puniſhment proceeds from Demerit, and Deme- 
rit in the laſt Reſort is founded in the Will, 
which is certainly, or nothing is, at a Man's 
own Command, and which cannot contract any 
Guilt, but by ſome internal Motion of its own. 
It is a * Miſtake of Grotius, in the Chapter 
before cited, Sec. 12, to think that there may 
be an Inſtance given to the contrary, extrinſical 
to the Perſon of the Delinquent, in the Perſon 
of one he hath a violent Affection for. And I 
think it is nothing to the Purpoſe to ſay as Plutarch 
docs; „ that the Maſter, by correcting ſome 
« of his Scholars, puts all the Reſt in Mind 
« of their Duty, and a General, by making a 
« Decimation, puniſhes the whole Army.” For 
both the Youth that is corrected, and every tenth 
Soldicr that ſuffers, is really eriminal himſelf, 
And hence therefore it follows, alſo, that inno- 
cent Children are not to be: puniſhed for the 
Crimes their Parents were guilty of be. And 
therefore ſome Interpreters explain Joſhua Chap. 
vii. Ver. 24. thus, that Achan's Children were 
brought out only that they might hear the In- 
ſtructions Foſbua gave them, and the reſt of the 
People; and be adviſed to take Warning how 
they were found guilty cf the like Crimes them- 
ſelves ; not that they were to be ſtoned with their 
Father, But if this Comment upon the Text 
will not be allowed, ſec 3 what Grotius ſaith, de 


J. B. & P. Lib. ii. Chap. xxi. Sect. I 4. in privcip.* 


e pere queri, caſuſque priorum 
Annumerare tibi. Nec culpa nepotibus obſlat. 
Tu modo diſſimilis, rebus mereare ſecundis 


Excuſare tuos. 


Lament no more, nor to yourſelf miſplace, 
The Crimes or Fortunes of a former Race. 

Our Parents Guilt but to themſelves extends, 
Taints not the Blood, nor to the Sons deſcends}; 
By your own Worth you blot out the Diſgrace, 
And raiſe the faded Luſtre of your Race ©, 


a D+ ſera Numinis Vindict. Pag. 561. 4. Ed. Mech. 
Lib. xxvi. D. de Pans. 


Illic immeritam, materne pendere lingue, 


Andremedam parnas, ixjuſtus jufſerat Ammon. 


e Statins Thebaid. Lib. i. towards the End. 
Chap. ii. 


Of the Power of the Sovereign aver the 


© Vid. Grot. ubi ſupra, Sect. 13, c. 


The Macedonians had a Law much of the ſame Nature. Vd. Curtium, Lib. vi. Chap. xi. Lib. viii. Chap. vi. 


And theref — 
nd therefore that Law of th 
which, when any ſingle Perſon — bal þ 
ct a Miſdemeanour againſt his Prince, his guilty 
Family and all his Relations were to ſa. whole 
him, was juſtly cenfurcd by Ammiangs Marcell? 
as inſupportable; and barbarouſly rigorou os 
ond Example f. It is certain indeeq — * 
uniſhments of ſuch Cruelty Princes inteng f 
above all Things, to provide for their own Safer 
For though a Man may have Bravery enough to ; 5 
— his own Life (as Hellanicus, in J Go 
id ts have done when he was old and child I 
and was therefore the more animated in his Con 
ſpiracy againſt the Tyrant Ariſtotinius bec = 
he had nothing to fear, ncither his Age | nor F ; 
mily) yet he will not be perhaps without P.. 
when he knows that his F riends and Relati ws 
may be rained with him, and upon his Accou £ 
And again, it might ſcem to be a further — 
to cut off the Sons, to prevent them from reyer 
ing their Father's Death. For ſays 4rifcr}; Z 
is. hut Folly to kill the Father when the Gong - 
ſpared, Beſides, it is not eaſy to be believed that 
a Man will have the Boldneſs to undertake an 
Enterprize of ſo much Danger, without com. 
municating his ay to his Relations. Por 
which Reaſon Arian laysi, Alexauder put Parmy. 
io to Death. And perhaps it may be true as 
Caffius in Tacitus ſaid k, © That though there is 
da Mixture of Injuſtice in every exem lary Pu- 
„ niſhment, yet the Evil particular Men ſuffer 
dy it, is ſufficiently recompenſed by the Be. 
„% nefit it brings to the Publick.” Thus in 
the ninth Book of the Codes, Tit. viii. ad J. 
Fuliam Majeſt. the Sons of Traitors were to 
ſuffer the ſame Puniſhment as their F athers, 
when it was to be feared they might be influ 
enced by their Fathers Example l. Thus the 
Ch.ldren of the Maratocupeni (Robbers in g. 
ria, who had that Name given them from the 
Place they inhabited) were all cut off with their 
Parents, for fear they ſhould grow to imitate them, 
Hobbes in his Leuiath. Chap. xxviii gives this 
Reaſon for the Juſtice of this Sort of Puniſhment, 
« Becauſe ſuch as are guilty of Treaſon again 
ce the State, are profeſſed Enemies to it, and 
“therefore it is lawſul by the original Right df 


b id. Lib. ix. Tit. xlvii. Lib. xxii. C. de Panic. Lib. xlviii. Tit. x 


d Ovid. Metam. Lib. iv. Ver. 669, 670. 


There partial Je did, for her Mother's Crime, 
The fair Andromeda in Chains confine. 


Vid. Herodot. Lib. iii. Pag. 235. Edit. H. Steph. de Intapherne. Fuſtin. Lb. 


8 Tufts 


Lib. xxvi. Chap. i. Lib. xxi. Chap. iv. towards the End. A. Cæſellius in Val. Maximus, Lib. vi. Chap. 11, 3 to the ſame Purpot 


h Nhe. Lib. ii. Chap. xxi. i B. iii. 


Marcell. Lib. xxvill. 


* Aun. xiv, Chap. xliv. 


| Vid. Ant. Matth. de Crim. Lib. 


viii. Tit. ii. Sect. 10. 4 


8 
— 


1 But Grotius does not mean, as ſome ſuppoſe here, that the Evil which happens to innocent Children, on Account of the Cr 
of their Parents, is, with Regard to them, a real Puniſhment meant for an | 
ike Misfortunes upon their Children, is capable of deterring any other Fathers, who m 
As for the Reſt, Grotius affirms, in the W Manner, that we cannot 


drawing the | 
ſame Crime. 
fli&t, upo 


Now this is a Point beyond Diſpute. 


n innocent Children, any corporal Puniſhment, nor deprive them of what belongs to them, 


All that he maintains is, that the cg 


xample. 
be tempted to comm: it 


y Virtue of any legal Rig 


2 Ihe Roman Law eſtabliſhes this Maxim of the Law of Nature, in the moſt clear and expreſſive Terms. Crimen we pf 
terna nullam maculom filio infligere potæſt. Namgue unuſquiſque ex fuo admiſſo ſorti ſubjicitur : nec alieni criminis ſucceſſor cot: 1 
idque divi frotres Hierapolitants refcripſerunt. Dicks. Lib. xIviii. Tit. xix. De pœris, Leg. xxvi. Sanci mus, ili effe pa nam. 1110 
noxia eft. Prepingucs, notas, familiares procul d calumnia ſubmovemus, quos reos ſceleris ſocictas non facit. Nec enim auf nitas, vl in; 


citia, nefarium crimen admittant. ; 
Cop Lib. ix. Tit. xlvii. De pans, Leg. xxi. : 
5 What Gretius ſays is this, That God, being the ſoverei 


« Pleaſure. And that, in the Caſe in Qgeſtion, he puts the Children to Death, to puniſh the Fathers by ſo afflictin 


Peccata igitur ſuos teneant auttores : ucc ulterius progrediatur metus, quam rperiatur id 


Arbiter and abſolute Maſter of human Life, may take it aua! 


ga Sight. Bet 


« the Children themſelves being guilty, before God, on Account of their own Sins, he does them no Wrong by depriving i 


* 


« of a Life, which they held only from his Clemency. 


See M. Le Clerc upon Exodus xx. 5. and Deuteronomy xxiv. 16. But ! 


more probable that the Children of Achan were really Accomplices in the Sacriledge, as Mr. Le Clerc obſerves on Foyfua V+ 


though the ſacred Hiſtorian has omitted this Circumſtance. 


Nats 


"_ b * e 4 fo * 1 


Cub. III. 


Nature to make War upon them; but in War 
« the Sword judgeth not, nor doth the Victor 
« make Diſtinct ion between guilty and inno- 
« cent, nor has other Reſpect of Mercy, than as 
« jt conduceth to the Good of his owa People. 
« And beſides, in publick Judgments and Trials 
jn Caſe of Treaſon, there is this Thing par- 
« ticular, that the Sovereign may ſit Judge in 
« his own Cauſe ; and ſometimes, laying alide 
« the Formalities and Intricacies of Proceſs, be- 
gin with the Execution.“ But yet conſci- 
entious Princes ought to conſider what Tiberius 
ſaid in the Caſe of Cy. Piſo, Tacit. Ann. iii. 
Chap. xii. And indeed, neither in War ought 


the Sword to be ſo mercileſs, as not to ſpare ſuch 


Ti. i. Lib. i. D. de privatis Delidtis, 


* cy weak 
N 


as Age and Innocence plead for. And ſince ſuch 
as are born in the Commonwealth are Subjects, 
there is no Reaſon why they ſhould be treated 
as Enemies, unleſs their own Acts make them 
ſuch. And, therefore, there can be no other 
Way of puniſhing an innocent Son for the Trea- 
ſons and Rebellions of his Father, than by inter- 
cepting thoſe Goods from him which would other- 
wiſe have deſcended from his Father to him. In 
Peru under the Government of the Juca's, if a 
Curaca were put to Death for any Miſdemeanour, 
his Son was not therefore denied to ſucceed in 
his Father's Place and Office, but was ſhewed 
his Father's Crime and Puniſhment, that he might 
take Warning from thence how he offended b. 
But to be denied thoſe Honours which a Man 
can lay no Claim to, is not properly Punithment. 
But neither do the other Reaſons that are given, 


Add. Grot. Comment. upon Ju i. 18. 


Lives and Forinnes of the Subject, &c. 


b Garcilafſ. de la Vega Comm. Reg. Lib. ii. Chap. xiii. 
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excuſe the Injuſtice of this Sort of Puniſhment. As 
tor Inſtance, when the Greeks (as Dion yſ. Halicar- 
naſſeus tells us) cut off any Tyrant, they always 
either killed or baniſhed bis Children, upon an 
Opinion, that it was a Contradiction to Nature, 
to ſuppoſe good Children could be born of bad 
Parents, or bad Children of good ee. Neither 
can this Sort of Puniſhment be juſtified by any 
Arguments from divine 'Threatenings, ſince the 
Ditpute relates only to human Juſtice 4. And 
therefore it was a wiſe and good Conſtitution of 
the Egyptians, that no Woman with Child ſhould 
ſuffer Death, till ſhe was delivered, which is, alſo, 
now obſerved in other Nations . And here it 
m_ be obſerved, that it is an Abuſe of the Le- 
giſlative Power, when the Legiſlator takes Ad- 
vantage of the Crimes of particular Offenders, 
to enact rigorous Laws againſt a whole Sex or Or- 
der; though perhaps afterwards, in Tract of Time, 
the Puniſhment itſelf may grow into Credit, and 
the Death inflicted by it be thought honourable. 
As it happened by that Law among the Indians, 
by which the Wife was to be burnt with her de- 
ceaſed Husband The Occaſion of which Law 
was, that the Women when they were tired, or 
out of Love with their Husbands, made no Scru- 
ple to poiſon them to make Way tor the Embraces 
of others f And hence, alſo, it appears, that the 
Heir is not affected by any Panifhiment inflicted 
upon the Body, or 3 of the Delinquents. 
But a pecuniary Mulct will reach him, tho' in 
Equity it ought not to cxcced the Value of the 
Inheritance which deſcends to him b. 


very well ſaid by Marcus in Vulcat. Gallicanus in Aaudius Caſſius, Chap. xii. And therefore ye ought to pardon Ca//ius's Children, his 


Son-in-law and Wife. But did I fay pardon? Since they are guilty of no Crime. 


4 GOD, being the ſovereign Arbitra- 


tor, and abſolute Maſter of Mens Lives, may, when he pleaſes, take away the Life of whomſoever he thinks fit in his Wiſdom ; 
and in the Caſe now in Diſpute, he deſtroys the Children, to puniſh the Fathers, by the afflicting Sight of beholding their Execution. But 
beſides, the Children themſelves, being guilty before God, on account of their own Sins; he does them no wrong in taking away 


their Lives, which he only ſpared, purely as the Effect of his own Clemency. Grot. Lib. ii. Chap. xxi. Set. 14. 


© Diod. 


Sicul. Lib. i. Chap. Ixxvii. Ælian. V. Hiſt. Lib. v. Chap. xviii. cum Schefferi Notis. Lib. xlviii. Tit. xix. L. D. de Penis. Lib. i. Tit. v. 
Lib. v. Sect. 2. Lab. xviii. D. de flalu hom, Plut. de fera Numin. Vindict. Pag. 552. D. Add. Quintil. Declam. 277. What Severity of 
Puniſhment, on the other Hand, is uſed in Japan, we are informed by Bern. Varenius Deſcr. Japoniæ, Chap. xvin. Ferdin. Pinto Itin. 


Chap. lv. Varenius de Relig. Japan. Chap xi. Pag. 129. 
Rogerius de Braminib. Pag. 1. Chap. - & = : 


* * — 


* 
— — kt. _ _— 


f Vid. Cic. Tuſc. 
8 Lib. xlviii. Tit. xix. Lib. xx. D. de Penis, 


ueft. Lib. v. Chap. xxvii. Strabo, Lib. xv. Abr. 
h Vd. Lib. xlvii. 


CHAP, 


c And it was - 


80O Of the Power of the 


CHA 


Of the Power of the Sovereign in determining the Value of Subject 


1. Eſteem defin'd and divided. 

11. Simple Eſteem natural : 

111. Which may be either entire; 

Iv. Or impair d; 

v. Or utterly loſt. | 

vil. Simple Ffteem civil leſſen d or loft, either from 
a certain State; 

vii. Or upon a Criminal Account, 

viii. No Diſhonour to refuſe to engage in a Duel, 
when the Laws forbid is. 

Ix. Simple Efteem not dependent upon the Pleaſure 
of the Government ; 

x. Nor ts be ſacrificed for it. 

xi. Intenſive Efleem. 

x11. The Foundations of it. 

XIII. Whether Power be the ſole Foundation of 

Honour. 

xiv. An Aptitnde only for Honour the Reſult of 
thoſe Foundations. | 

xv. What Perſons have a Right of Precedence to 
others. 

XVI. Arguments upon which 
ed to 

XVII. That of Antiquity examin'd. 


Precedence is pretend- 


I. N he 64m there may be diſcover'd certain 
Foundations tor the Preference of one Man 

to another, even in a Liberty of Nature, out of 
Civil Government; yet ſince thoſe Foundations 
cannot give any Man a Right, unleſs enforced by 
Compad, or the Definitions of the Civil Power, I 
think this a proper Place to explain the Nature 
of thoſe Diftin#ions, which are made between 
Men, according to the Efleem they are differently 
rated by. Now Efteem is the Value which is ſet 
upon Perſons in common Lite, according to which 
they may be egualld or compar'd with others, and 
be rated either higher or lower than thoſe they 
are compared with. For there is a near Affinity 
between the two moſt noble [are of moral 
uantity, Eſteem, and Price. The firſt is conſi- 
aer d „ the ſecond in 7. wy Becauſe 
as the one 1s the Rate of Perſons in common Lite, 
ſo the other is of Things. 
fon why a Price was ſet upon Things, was, that 
when they were to be exchanged or removed 
from one Perſon to another, they might be the 
better compared with one another; ſo the End 
intended by Eſteem, is, that we may be able to 
form a Compariſon between Men, by ſetting, as 
it were, a Value upon them, and, in Conſequence, 


Soder eign, &c. Boox VIII. 


EF: IV. 


- 


xVIIt. That of Power. 
xix. The Duality and Titles of Power, 
xx. One Sovereign Prince not «blig'd to Wield the 
Precedence to another. 
xx1. How ſuch Princes might meet, wit 
Diſpate for Places. : "OW hy 
xx11. Of Order between Equals, 
xxIII. The Power of appointing the Order of thy 
Subjects lodg'd in the Sovereign. 
xx1V. Subjects 5 { different Commonwealth, yg, 
compar d. : 
xxv. Nobility of Birth not from Nature; 
xxvl. But from the Inſtitution of Commoncwealths, 
xxv11. U aally is, and ought to be founded upon 
- Merit. 
xxvin. The Nature of the Roman Nobility in th; 
earlieſt Times. 
xx1x. Offices borne in the State, the Meaſure of i; 
afterwards. | 
xxx. What is the Nature of the modern Nobility in 
the greateſi Part of Europe. 
xxx. Nobility of Blood little regarded in ſome Places, 
xxx11, How far Civil Honours depend upon thi 
Commonvealth, 


——  — . :  ._qþ+_- 


eſtabliſh a becoming Order and Diftance between 
them, whenever they ſhould happen to be united; 
it evidently appearing, that nothing was more 
abſolutely inconſiſtent with the Convenience 
Lite, than an aniverſal Equality. Now Eft 
may be divided into /mple and intenſive. I hal 
conſider both Parts of the Diviſion, with tk: 
different Relations they may bear to ſuch Perſons 
as live in a Liberty of Naturen, and ſuch as ar 
Members of the ſame Commonwealth. 

II. Simple Eſteem, with Regard to ſuch as li: 
in a Liberty of Nature, ſeems chiefly to conſiſt in 


Such are Sovereigns, and Citizens of different States, with Reſpect to one another. 
2 'This 2 Eſleem anſwers to a perfect e ge in another, by Virtue of which 


upon all t 


his Work. 


this; When a Man's Behaviour and Charade 1 R 
prove him to be one who acts upon Principli d diſtin 
Conſcience, one ready to comply with the Lai Abri 
of Human Society, and prepared, as far as h "A, 
has Power, to obſerve the Law of Nature to- * i 
wards other Men :. For as we ſay of a TH ny © 
And as the chief Rea- which is of Uſe in common Life, that it is of 1+ 2 
lue; and, on the contrary, ſay of a Thing ther = 
is no Uſe of, that it is worth nothing; ſo it milf Sant, 
be ſaid, that that Perſon is a Man of ſome J 18 
who will ſuffer himſelf to be treated like a cht on ba, 
ble Creature. But when a Man plainly ſben s D, 
himſelf unfit for Society, by diſregarding ws 6 Ph 
confounding the Law of Nature, and thc gi "Mt 
thoſe w 
Rn : — odeſt 
marks o 
, ” Th 
every Man is indiſpenſably bound to could nc 
oſe to be Perſons of Honour and Honeſty, who have done nothing to render them unworthy of that good Opinion; "Bp 9 But 
not ſtain their Reputation in the leaſt. Whereas, in the State of Nature, the Foundations of Efteem of Diſtinction produce by the count: 
ſelves but a very imperfect Obligation, as the Author ſhews a little further. We may, alſo, ſee, upon the Matter in Debate, a D © were ( 
tation, written by Mr. Themaſius, entituled, De Exiftimatione, Fuma, & Infamia, printed in 1709, in which, he endeavours * to him 
our Author right in ſome certain Particulars. As to the reſt, our Author does not deny what M. Theomaſius lays to his Charge; ® and ſo 
conſidering the 'Thing in itſelf, there are divers Degrees of Probity and Virtue, to which we may proportion our Judgment and * again. 
tions, in ſuch Caſes as do not regard the common Rights of all Men. It would be eaſy to prove this from a great many P aflags* ne v 
. | * Metho 
Offi * ſhould 


i K . 9 
3 — ä 


| Modeſty would not ſuffer them to 


| Method, and leſs inconvenient for the 
F- ſhould be ſtrictly put in Execution,” 


Offices he owes to other Men upon the Force of 


it; he may deſervedly be look d upon to be a 
Man of no Worth or Value. 

III. Now this Sort of Xfteem may be conſider'd 
three Ways: Firſt, as entire; Secondly, as im- 
paired;, Thirdly, as utterly loft. It continues en- 
ure, till a Man, by ſome Ac of dcliberate wil- 
ful Malice, out of wicked Deſign, violates the 
Law of Nature to the Prejudice of another Per- 
ſon. For the Frailtics of Human Nature excuſe 
Sins of Infirmity ; and a Man does not by them 
forteit the Reputation of being an honeſt Man, 
as long as he continues to have a firm Sincerity of 
Mind, and endeavours to do nothing but what 
is juſt and virtuos. And every Man is ſuppoſed 
to deſerve this Efteem, till his own evil Actions 
deprive him of it. And therefore it may be 
ſaid, that all Men naturally have an equal Share 
of this Species of Efteem, and, before they have 
been guilty of any Criminal Action, muſt be ſup- 

os'd to be equally good and virtuous 3. And this 
is the Ground for that common Saying 4, Every 
Man ſhould be ſuppos'd a good Man, till the con- 
trary is proved. And this will hold true, not- 
withſtanding thoſe ill Diſpoſitions Hobbes char- 
geth upon Human Nature 5, If he be in the 
right, indeed every Man muſt be ſuppoſed an ill 
Man, till the contrary be prov'd, or rather, till 
he is deprived of all Power to do Hurt. But 
it muſt be ſaid, that the Principle he at firſt lays 
down, That all Men have Power and Will to hurt 
or deſtroy one another, is far from being univer- 


* ſally true, as I have prov'd already a. But yet, 


becauſe Men may wiſh and endeavour one ano- 
ther's Hurt and Ruin, therefore it may be ſaid, 
that every Man may naturally be look'd upon to 
be a good Man; but that it is not impoſhble he 
_ happen to be otherwiſe, and that Men may 
be kind and friendly to one another, but that it 
is not fate abſolutely to rely upon or truſt them. 

IV. The ſame Species of Efteem is leſſeu'd or 
impair'd by criminal malicious Actions, eſpecially 
by thoſe of more than ordinary @ui/t, and 


a Book ii. Chap. ii. $ 7, 8 


b In Arcppagitico. 
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which were intended, contrary to the Lau of 
Nature, unjuſtly to diſquiet other Men: Ihe 
Effect of which A&ions is, that it will not be 
thought ſafe to give Credit for the future to ſuch 
a Decerver, or to engage in Buſincls, or impor- 
tant Aflairs with him, without /0/:4 Caution. But 
though a Man's Efteem may be impair'd, and his 
Reputation fink upon ſuch ill tions, yet it is 
not abſolutely loft, For, though I may juſtly ſuſ- 
peR, that a Man will uſe me in the fame Man- 
ner he hath uſed others; yet I cannot be al- 
ways ſo abſolutely certain of this, but that 
ſometimes it may fall out contrary to my Ex- 
e For, perhaps, there might have 

en ſome particular Reaſons which moved him 
to injure other Men, which he may not have 
againſt me; and a Man may ſometimes be under 
the Power of violent Paſſions, which, at other 
Times, he is free from. However, the Blot which 
a bad Action leaves upon a Man's Reputation, may 
be taken off by a voluntary Tender of Riparation 
for Damages, or of ſome Equivalent, and by 

iving Evidences of Sorrow and Repentance. 
For all theſe voluntary untorced Motions may 
be Conviction enough, that his Intentions are 
really altcr'd, and that he /ncerely repents, 

V. But a State and Way sf Life which directly 
tends to the Harm of other Men without Di- 
ſtinction, and to make Adyantages by manitcſt 
Injuſtice, utterly d:ftroys all this Kffeem. Now 
there are in moſt Commonwealths People, who, 
by a particular Way and Manner of Life, own and 
profeſs the Excrciſe of certain Vices; ſuch as 
are, all Whores, Bauds, Strlers, and flurdy Beg- 
gars; all thoſe Plato banitheth his Co.umon= 
wealth 5, And they arc (as Jſocrates b ſaith) a 
a Diſgrace to that they live in 7. 

But now, how little Share of Ffleem all theſe 
are to have, muſt be determin'd by the Govern- 
ment that tolerates them *: When the Publick 
thinks fit to give them Indulgence s, they can- 
not certainly, at leaſt, be denicd the common 
Rights of Men. So the Pimp expoſtulates in 
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That is to ſay, Whom we have Reaſon to preſume ſuch : For, as the Caſe here relates only to the external Efi#s of Right, we 
neither can, nor ought to regard any Thing but the external Signs, which are often very equivocal. On the other Hand, we muſt 


Ciſtinguiſh between the internal Judgment, and the external 


arks of that Judgment. See what I have faid in my Notes on the 


WY 2 of The Duties of a Man and a Citizen, Lib. ii. Chap xiv. $ 4. laſt Editions. 

2 M. 7 — in a Diſſertation already quoted, ¶ De Exiſtimationc, &c.) maintains, That this Maxim ſhould have a different 
Meaning.“ We muſt not (ſays he) lay it down in a poſitive Senſe, as if it ſuppoſed, that whoever has not done an infamous Action, 
is a good, or an honeſt Man: But in a negative Senſe, which amounts to this, That ſuch a Man is not a bad Man.“ But this, in 
my Opinion, implies ſome Degree of Probity ; without which it is difficult for a Perſon not to do ſome Things which mult hurt his 
Reputation. Beſides, as there are Degrees of real Probity, ſo there are of that Probity which may be call'd iz:pcr/i&. See what I 


3 Pln. 


Sanctitas morum non diftat ordinibus. 


5 have ſaid 2 this, in the Abridgment of The Duties of a Man and a Citizen, Lib. i. Chap. ii. C12. Not. 1. Edit. fourth. 
4 16. v. Ep. in. The Inequality of the Orders among Men ſhould make no Difference in the Exactneſs of their Behaviour, 


4 See Mr. * ot Nouvelles Leitres, occaſion'd by F. Maimbeurg's Critique de Þ —_— du Calviniſme, Tom. xi. Pag, 435, and 
h 


Mr. 7. homaſius's 
or does not, take Place. 
5 De Cive, Chap. i. 

6 Plato de LL. Lib. i. 


iſlertation de Præſumptione Bonitatis, printed at Hall, in 1700. 


ere he ſhews in what Caſes this Maxim does, 


7 Atticus, Biſhop of Conſtantinople, in Socrates's Eecleſiaſt. Hiſtory, tells Ca lieus. That he ſhould diſtribute his Charity not among 


4 # thoſe who made a Trade of begging only for their Bellies, and ſpent their whole Life-time in nothing elſe ; but among ſuch whoſe 


it, Socrat. Lib. vii. Chap. xxv. With Regard to this Sort of Vermin, ſee the Hutorical Re- 
$ marks of Menage, in his Notes on Diog. Laertius, Lib. i. Sect. lv. Exit. Ame. 0 rical Re 


5 Thus neither were Beggars tolerated in Peru, under the Government of the Yuca's. But they who were diſabled, ſo that they 


could not maintain themſelves, were kept by the Publict. Vide Garcilaſſ de la V. eg. Com. Roy, Lib. v. Chap. ix. & Lib. v 


. Chap. x1. 


9 But formerly, in E ypt, there were profeſſed Thieves allow'd of, of whom Diodorus Siculus, Lib. i. Chap. Ixxx, gives this Ac- 


count: © Such as would be employed in the Trade of Thieving, enter'd their Names with the Grand-Maſter of tne Order. and 
1 Were obliged, by Article, to bring all the Things they ſtole to him ; and they who loſt any thing, were to apply themſelves 
. to him, in which they were to ſignify the Particulars they loſt, together with the Time and Place, when and 
. and ſo every Thing being eaſily diſcovered, the Perſon robb'd was to pay a fourth Part of the Value of the Things, and take them 
- again. For, ſince it would have been impoſſible to prevent all Manner of Thieving, the Legiſlator found out this Expedient, that 
what was loſt might be recovered, by paying only a ſmall Price for Redemption. But, no Queſtion, it would have been a better 
ubjeets, to have made ſevere Laws againſt ſuch Sort of People, and to have taken care they 
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ruin all * Natural Ejieem;, but, unleſs the particu- for other Men to ſhew them no 
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Terence, Though I am a Pimp, the common Bane of but it would be too 4 ſevere to deny them 
Touth, a perjur'd Wretch, and public Nuſance, yet Degree of Efteem. Now, the Effects tl 
I never did you any Wrong *. Lis certain indecd, Men under tuch a Lofs of Efleem, are general 
that a Hay cf Life maiutain'd by the Profeſſion ſuch as theſe; that, unleſs they leave of 1 
of any Sort ol Vice, mult very much tend to amjuft and bloody Way of Life, it will be neces 
m , 
lar wise be, allo, attended with Injury to other than they do to Beaſts of Prey; that > Tay 4 
Men, I do not ſce way the Perſons who-protets are apprehended, they will be uſed with 8 
the Practice of it, ſhoul! be treated as publick Severity than any other Sort of Enemies tes 
Enemies to all the World. But where the Pro- others might have threaten'd cqual Dan 7 
* 77 . 1 f . , k ger 
ſeſſion of a Vice is accompanied with Harm and that they will not be look'd upon to deſerve the 
and Injury to other Men; and where the Perſons copron Offices of Humanity ; and that all mer 15 
prot. ſling it treat no Man who is vor of their ful Uſage will be denied them, leſt it may =_ 
own Socicty with better Uſage than they would to encourag? them in their Villanies. Moreoper 
Beaſts, declaring Ho/{ility not againſt any cer- as there can be no Streſs laid upon their Fah 
tain Hnemics, but againſt Mankind, in general, ſhould they offer it, ſince the Habit of Outrage 
"tis manifeſt they utterly forfeit all that Eſteem they live in, muſt have cancell'd all good Opinion 
Men uſually meaſurc one another by. And ſuch of them; ſo I doubt not it may very well * 
arc all Pyrates a, Highwaymen, Rubbers, Ruffians, maintain'd, that neither are they capable of re- 
Pickpockets, and the like. And the Difference ceiving Obligatiaus of Faith from other Men, 48 
will not be material, nor will their Characters long as they continue in their #1} Courſe of Li 
be much better'd, whether ſuch Perſons act al- (which muſt always be preſuppos'd) for I either 
ways up to the Height of Wickednels and Villa make a voluntary Agreement with ſuch a Perſon, 
ny, or not; whether a Robber will fatisty himſelf or he compels me by unjuſt Force. I cannot do 
barcly with committing Spoil and Robbery, and the firft, without deriving 5 upon myſelf ſome — 
forbear Blood ſbed, and be contented only to have Share of his Guilt, by treating ſuch a Man as 4 1 
taken away wy Money or my Goods, For as 'tis Friend, who profeſſes himſelf a common Enemy to 
no Juſtice, ſo it can deſerye no Commendation, all the World, except his own Accomplices, 
not to be an accom, l:th'd finiſh'd Villain. And, Not to ſay further, that it may be often an In- 
without Dif ute, whole Bodies and Clans of Fy- jury to ther Men to keep their Faith with Rob. 
rates and Rol bers ought to be rank'd under this bers; for Inſtance, in the Caſe of leaving ſome 
Denomination, as long as they continue their Depqſitum in I ruſt with them é. But if a Ri. 
Courſe of Liſe, notwithſtanding they may fzem ber ſhould have done me ſoine good O/fee, which 
to have ſome Reſemblance of Juſtice among it was no Diſcredit to me to reccive from ſuch 
them s. Neither will whole States and Common- Hands, it can be but reaſonable that I ſhould 
zv-alths deſerve better Rank, when they are not give him the Reward I promis'd Þ 3 hut then he 
content to acquieſce in the Enjoyment of their is not the Perſon he was ſuppos'd to be, a comme 
own Rights at home, but invade and ravage the Enemy to all Mankind beſides his own Compani- 
reſt of the World, without Regard to Faith or ons. On the other Hand, if he compels me by 
Compads to the contrary. But where States cr unjuſt Force to engage my Faith to him, it ap- 
Commronwealths are ſo partial, as to be juſt in pears from what has been faid before e, that Con. 
the Obſervation of Compadis with ſoine particu- pads extorted by Fear are invalid. But, after 
lar Allies, but to all other their Neighbours, or all, ſuch Perſons ney recover their 4% Eſteem, by 
at leaſt ro certain Nations, ſhew little Regard in giving over their infamous Courſe of Life, and by 
the Obſervation of the Law of Nature, and ſeru- taking upon them ſome other creditable Profel- 
le not, without juſt Provocation, to break it; ſion. And ſo may whole 4 Bodies of Thieves and 


every 
lat atten,j 


their Credit, it is evident, mult very much tink, Rovbers by ſuch a Change, as well as particular WF — 

a Sce, above, in Rool: ii. Chap. ii. $ 10. Þ See, above, in Book iii. Chap. vi F 11, towards the End. © See the ſame ook une 
and Chapter, { 10. d See Grotins, Lib. iii. Chap. iii. $ 3. and Specimen Juriſprudentiq Hiftorice, by Mr. Nau lins, among his &. fer 
.d J. X. & Gt. F 2. 3, 4. 5, where this Principle is applied to the old Romans, whoſe Commonwealth was founded by a Troop | Man, 
Robbers, and other Rogues of all Sorts. _ | ; being 


r Ter. Ad:{ph. Act. II. Scen. I. ver. 34, 35. Vid. Conſlitut. Sicul. Lib. i. Tit. x. : : 

* M. Themofius (Dif. De Exiftimetione, F. 38, 39.) 2 obi erves, That our Author confounds fomple Efteem, with an Fji-em of 1 
henden, which, alſo, takes place here, and the Loſs of which, only implies the Cenſure incurr'd by thoſe, who, without mjuring 2 
bodv, lead a bad Kind of Life. We may nevertheleſs ſay, That as the Habitude of any Vice, which a Man openly profeſies. cab 
leads him to Injuſtice, properly ſo call'd. when he finds no other Way to gratify his Paſſions; tho" by that he renders lnmie!! unse- 
thy to be truſted to, without very good Proofs. i 7 = l 

3 Thus in Heliadosmi's Ethiopicks, Lib. v. Chap. xv. There is mentioned a Law that was among the Pyrates, by which, he un 
erſt boarded the Enemy's Ship, and expoſed himſelf to the greateſt Danger in the Fight, was to have his Choice of the Booty. 2% 
in the fame Place we are told, That the Robbers obſerve ſome Sort of Conſcience among one another, and ſhew Kind nes aud lluman! 


to thoſe they are acquainted with 1 reprint 

+ Our Author has here in view the People of the Coaſt of Barbary, who do not plunder the Mahometons, but only exerciic * | T 
pyracies gg inſt the Ch 7/7ians. They do this the rather (adds he, in a Diſlertation De Exiſlimatione, among his Pic rent. Ae "lor. * wot 
that they can ſay, There are People among the Chriſtians, who proſeſs to declare an irreconcileable War againſt the AMayorretans. © ws. A 
the P rrbofana, Tome i. Pag. 204 Fatt. 2. ; : 3 : ab had 4 

s But (fays Mr. Thom: ius, very juſtly, in the Diſſertation already quoted, (De Exiſ/imatione, Se. L. 57) our Author ſuppo * — b 
hat is falſe, becauſe it is not always certain, That, by treating with any one, we enter into ſome Kind of Fricnathip or Acqua oben. 


tance with him. Experience maniſellly proves the contrary. We daily buy, fell, hire, and negotiate, without having any res che Pr 
in for the Perſons with whom we tranſact, no more than we have with thoie who are entirely indifferent or unknown to us. 1% 2 


0 . e 
That our Author's Opinion can only be admitted in ſuch a Cafe, where we have imprudently romiſed Robbers ſomething a wy . 
to their Character; as, for Inſtance, to oblige them to releaſe a Traveller who has fallen into their Hands. 'T'his is what 1 oe = Pr 
ready obſerv'd againſt our Author, who maintains the contrary. See Lib. 11. Chap. vi. F 11. in which he manitetly conny WT 13rd tg 
himfclf, as well as here, where, according to Mr. Thomaſius, he overthrows his Te, by the Example of a Robber to whom 4 d= M. No: 
is promiſed. T4 


Jade Lab. xvi. Tit. iii. Lib, xxxi. $ 1. D. Digo/ti, Kc. \'s 
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Men. And from that Time they are to be dealt ry Commonwealth 5; thoſe of the ſecond Sort arc 
with as Men of Repute and Honeſty. But they common Hangmen and Executioners, Bailiffs, Gold- 
ought firſt of all, either to make Reparation, or finders, and the like; Perſons who in in At Com 
obtain their Pardons for the Injurics they have monwealths are denied the Society of all People 
done. | TA TOTO of Faſhion or Reputation. And in ſome States 

VI. Simple Efleem i, with Regard to ſuch as live the Laws themſelves have expreſ] y ſo determined. 
under Civil Government, is that Sort of Eſtaem by In Rome, Cicero ſays 7, The Executioner was 
which a Man is look'd upon to be the Joweft, a © forbid by the Laws of the Cenſors, not only 
common, but a ſound Member of the State Or © to be ſcen in the Forum, but to ſee the Light, 
when a Man hath not been declar'd a corrupt © or breathe the Air ot that Pluce, or to have 
Member, 1234 to the Laws and Cuſtoms of © any Habitation in the City;“ as if his Preſence 
the State, but is ſuppoſed to be a good Sulject, would ſtrike Infection and Pollution upon the 


and is look d upon and valued as ſuch. And this po Aſſemblies. In other States, it is thought 


Eſteem may be loſt under Civil Government, ei- ſcandalous to mix in Company with ſuch Per- 
ther, firſt, when it is denied to certain States or ſons, only upon the Force of Cuſtom and com- 
Conditions; or, ſecondly, when taken away upon mon Opinion; it ſeeming natural to ſuppoſe, 
a criminal Account. The Firſt may happen wo that Perſons employ'd in cruei and /Javiſh Offices, 
Ways; either, 1/t, when the State bath naturally would have generally Humours and Diſpoſitions 
in ject nothing bad or wicked belonging to it; ſuitable to their Employments ; and that none 
or, 24ly, when it really deſerves, or, at Jeaft, is but Men of mean and ſcrvile Tempers could vo- 
thought to deſerve ſuch an Imputation. Thus a Juntarily ſubmit to them. Among the Romans, 
State of Slavery, though it implies in its own the Soldiers indeed were often made uſe of in 
Nature nothing bad or criminal to belong to it, publick Executions in the City, as well as in the 
yet in many Commonwealths deprives Men of all Camp, without Infamy, or Diminution of their 


ſimple Efteem ; and 3Javes arc neither look'd . * Efteem . For there is much Difference between 


to be Civil Perſons, rated or number'd in Civil doing an Execution at the noma Command 
Aſſeſſments, or conſidered or valued as Subje#s. of a Superior, and between doing it by Profeſſion. 
It is well known how deſpicable their Condition So, alſo, among the Fews, Criminals were floned 
was among the Romans * ; and the Efleem the by all the People. And Afontaigne tells us » 
N allow'd their Gentile Slaves was not greater 3. that Witoldus Duke of Lithuania, introduced 
o, alſo, in ſome Commonzwealths, tis a Diſhonour a Cuſtom in that Long” that condemn'd Cri- 
to be baſe Born, though the Blemiſh of the Birth minals ſhould put themſelves to Death with their 
is certainly only the Parents Fault 4 And thus own Hands, 1 unreaſonable to him, 
in India there is a certain Race of Men called that innocent Perſons ſhoul4 be employ'd to 
Penea#s, which are look d upon to be infamous 5, commit Murther; though this was but a filly 
A State under the latter Conſideration takes away Reaſon, for the Executioner cannot be ſaid to 
or leſſens civil Efteem, either becauſe the Perſons commit Murther, by inflicting the Puniſhment 
who live under it, are . in Things which the Law awards. But others give this better 
cannot be perform'd without the Guilt of ſome Reaſon for the Law, that none might be forced 
Vice or Sin; or elſe arc obliged by it to under- upon the O/ice of an Executioner, to cauſe and 
take ſuch mean Offices and Duties, which none to ſee the Agonies of the Criminals, to which 
but Perſons of baſe and abje& Spirits would the innate Tenderneſs and Compaſſion of human 
ſtoop to be employ'd in. What Value is to be Nature muſt give every Man an verſion, | 
ſet upon thoſe of the firſt Sort muſt be known The Roman Laws ſet a Mark io of Infamyupon 
from the Laws, or Cuftoms and Manners of eve- all Perſons that acted upon the Stage for Hire , 


* 
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Natural fimple Eſteem takes = alſo, in civil Society, where every Man has a Right to require it, as long as he has done nothing 

unworthy the Character of a Man of Honour and Probity. All the Difference is, That as it is ſometimes confounded with ci! 

£fteem, which is not always conformable to the Laws of natural Equity; ſo a Man is not, in a civil Senſe, leſs reputed an honeſt 

Man, tho' he does ſome Things, which, in the Independence of a State of Nature, would diminiſh, or deſtroy that fimple Eſteem, as 

ery - 2 to Juſtice. On the contrary, civi/ Efteem may be loſt by things, which are not bad in themſelves, but on! y fo, as for- 
y the Law. | | 

2 Vide Lib. xviii. Tit. v. Lib. vi. ad L. Juliam. de Adulter. | 

3 Feſeph. Archeol. Jud. Lib. iv. Chap. vii. Neither are Slaves permitted to be Witneſſes, becauſe of the Baſeneſs of their Minds; 
fince it may juſtly be believed, that their Teſtimonies are corrupted, either by the Hopes of Gain, or elſe out of Fear, Ad. Seiden. de 
J. N & G. fee. Heb Lib. v. Chap. iii. Lex Miſigoth. Lib. ii. Tit. iv. Chap ix. 

4 Vide Lib. vi. Tit. lvii. Lib. v. C. ad Senatacon. Orficianam. Stobæum, Serm. Ixxv, Unleſs we perhaps allow there is Something in 
that which is ſaid in Procopius Hift. Arcan. That the Infamy of a Woman's Vices not only ſpreads itſelf to her Huſband, but de- 
ſcends in a greater Degree to the Children, and they are condemn'd to bear a perpetual Mark of Difſgrace, as if Nature had ſtain'd them 
wit the Diſhonours of their Mother. See, upon this Subject, M. Gunaling, on the Title of the Dio ST. De his qui notantur infa- 
mia, Hull. M. Schulting, g ult. ibid. and a Diſſertation of M. Hs1xntccvs, De levis Note macula, publiſh'd at Hall, in i720, and 
reprinted in 1 * . 5 Vide Abr. Rogerium de Bramin. Part i. Chap. ii. | 

To this Purpoſe is that which is related by Valerius Maximus, Lib. vii. Chap. vii. of 2. Metellus the Prætor Urbants, who would 
not allow Vecilius, the Bawd, the Poſſeſſion of Inventiuss Goods, though they were left to him by Will; becauſe he would neither 
ſeem to approve Irwventius's Action, in throwing away his Fortune into ſuch a Sink of Lewdneſs, nor allow Vecilius the Rights of a 
true Citizen, ſince he had renounced every honourable Way of Life. And thus in the fame Author, when Genucius, a Prieſt of Cybels, 
had obtained a Decree of Cen. Oreftes, the Prætor, that Navianuss Goods ſhould be reſtor'd to him, the Conſul AZ milius Lepidus re- 
vers d the Prætor's Decree, that the Court of Juſtice might not, under the Pretence of his ſuing for his Rights, be polluted by the 
obſcene Preſence and contaminated Voice of Genucius: nd to this belongs, alſo, that, in Lib: xi. T. v. L. 1. D. de Aleator. Where 
the Prztor faith, He would give no Judgment, if any Perſon ſhould beat or do any Damage to him at whoſe Houſe he ſhould hear 
they hy at Dice, or if any ſtole or cheated hini of any Thing at that Time. | 

Pro Rabirio, Chap. v. 8 Vide Petr. Fabr. Semeſtr. Lib. 11. Chap. vi. 9 Eſſays, Lib. iii. Chap. i. 

10 Provided they actually 22 upon the Stage, or enter'd into the Pit to fight with the Gladiators; whereas thoſe who were 

s, were mark'd with Infamy on that Account alone, although they did not appear upon the Spot. Sex 
M. Noopr, Comm. in Tit. Dig. De his qui Not. infamia, Pag. 75, 76. And Bx1ss0N, De Jure Connub. Pag. 127, & /eqg. Edit. An ft. 
zu Vide Lib: iii. T. ii, L. 1. D. de his gui Infam. not. ; 
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804 Of the Power of the Sovereign 


or ſuffered themſelves to be hired to fight with 
Beaſts :.. But the Reaſon why Infamy was an- 
nexed to ſuch Actions, was not that any Im- 
morality was ſuppoſed in them (tor ſuch Actions 
may, it is poſſible, be innocent enough) but 
the Gain made by them was that which made 
them look diſhonourable and baſe to the natural 
Gravity of the Romans; tor it is often the Hire 
only which makes the Service mean and baſe. 
By the ſame Laws it was looked upon to be inta- 
mous a, for a Man to permit hs Daughter to marry 
while the was a Widow, within the 'T ime of 
Mourning; or to be marry any Perſon in fuch 
Circumſtances himſelf; or to ſuffer any Perſon 
under his Charge to marry, or to be married 
within that Time; becautc it might ſeem to be- 
tray much Levity and Unſettlednefs of Mind, to 
argue weak Inconſtancy of Faith, and wild de- 
ſultory Luſt. Among the antient Inhabitants of 
the Canary lands it was thought very great Ig- 
nominy and Diſgrace to be a Butcher s. 5nd Sir 
Thomas Moore make his Uteptans of the fame Opi- 


nion 4. Selden tell us, that the Jets refuſed to 


admit four Sorts of Men either to be Witneſſes, 
or to have any Hand tn judicial Matters, becauſe 
of the ill Repute they bore among them; and 
thoſe were Gameſters, Uſurers, Perſous who made 


Gain by the Produce of the ſeventh Tear, or Year of 


Remiſfion; and ſuch as taught Pidgeons to fly, And 
he adds, they gave this Reaſon for it; becauſe 
none of theſe Sorts of People applied themſelves 
to any Way of Lite which tended to promote 
publick Good, or bring any Advantage or Con- 
venience to human Life 5, 


4 Vid. Lib. ii. Tit. i. Lib. i. Sect. viii. De poſſulamdo. 


b Vid. D. d. J. 


Book V III. 


VII. Thus the Lo of Simple civi 
be owing purely to a as 0 Life. 1 "ay 


may, alto, entirely be deprived of it * a Man 


nal Account; when for ſome 5 F rimi- 
Crims he hath committed (tor every 5 Of; ort g 
not deprive a Man of civil Efteem) 7 the 22 
the Commonwealth fix a Mark of Infamy u 22 of 
Which is uſually done, either by taklng an "= 
natural Life at the ſame Lime, and by cou yr his 
his Memory, or by ejecting him out of the C510 
monwealth with Shame and Diſgrace; or e 
by allowing him to continue in the — 1 
but not as a ſound, but diſordered, inſectel 3 
or, in other Words, by permitting him toi 15 ) 
bit in the Dominions of the State, and to aw oft 
the common Protection of the Laws, but b 107 
cluding him out of all publick Offices and Ee. 
ments, and all honourable Societies, by makin 2 
uncapable to make any ll, 8 by dilibing 
him to do any legal AF, which ſuppoſ:s an ye, 
tainted Reputation But now what are the G 
which contract all this Infamy, muſt be hve 
from the Laws of every particulir Comm ; 
wealth ®. And here it may be obfervzd, th” 
according to the Civilians, the Infaiy Which 
is contracted by any bad 9 Aion may be citi 
the Effect of an immediate ®* Inpoſition of £ 
Law i ſelf; or of fome antecedent Ex mint 
and Sentence of; iome Fudge; or elſe of the (. 
ſure of Men of Chara#er and Eſteem, which ig 
commonly called Infamy of the Fag ui. 1 But [ 
am rather inclined to think, this Infany of the 
Fa# is not ſo much the immediate Effect of the 


Opinions of Men of Charader, as a Puniſbment 


—Y 


— ———— 


r Vid. Lib. iii. Tit. i. Lib. i. Sect. 6. O. de paul nde 


2 This is neither the true, nor only Reaſon. Not that it would follow from hence (as M. Hertius thinks) that Huſbands were 


— 


thought bound, under Pain of Infamy, not to marry again till their Year of Mourning was expired. For here might be, as in other 
Caſes, a Difference between the Huſband and Wife, on Account of the Superiority which Marriage gives the former. It is m. 
doubtedly the Reſpe& which a Woman owes her H uſt and, and which ought to extend to his Memory, which occaſioned them to 
mark as infamous thoſe Widows, who, by marrying too ſoon, ſhewed a Want of Regard to their deceaſed Huſband. This Rea 
was ſupported by another, which the Lawyers calied nate winis, (Dio Es r. Lib. iii. Tit. ii. De his gui not. infam.) that is to lay, 
the Fear that a Widow might be with Child by her deceaſ uſband. The firſt Reaſon alone was ſufficient to hinder a Widoy 
from marrying before her Year of mourning was expired, and therefore tho it was certain that ſhe was not pregnant, or had be 
delivered ſoon after her Huſband's Death, ſhe was equally obliged to wait the Time preſcribed by the Law. But if this Reaſon 
ceaſed, as it happened when the deceaſed was become a publick Enemy, or a State Criminal, or had been ignominiouſſy put v 
Death, or had made away with himſelf thro' a Conſciouſneſs of his own Guilt ; then the other Reaſon ſtill ſubſiſted, as much «i 
could do in itſelf ; ſo that if the Widow of ſuch a Huſband was brought to Bed before the Expiration of the Year, it was free for 
her to re- marry. It is thus the moſt judicious Commentators explain after Cv3as (Obſerv. vi. 32.) the iid and iiid Sections of ti 
Law juſt cited. See Jacoves Gru, De jure manium, Lib. iii. Chap. xxviii. and Mr. Nooat's Commentary, Pag. 80. as, il 
M. Schulting upon the ſame I itle, Sect. 4. 

3 Aloiſius Cadamuſius Navigat. Chap. vin. + Utop. Lib. it. 5 Selden de F. N. & G. ſec. Heb. Lib. iv. Chap. v. 

6 Or Cuſtoms which have the Force of a Law: Exi/timatio eft dignitatis inl ſz ſtatus, legibus ac maribus comprobatus, qui ex d 
w/tro AuctorITATE LEGUM aut minuitur, aut conſumitur. DioEsx. Lib. i. Tit. xi. De extraerd. cognition. &c. Leg. v. Sed 

7 Vid. Lib. i. Tit. liv. Lib. i. C. de modo MulFarum. 

8 Vid. Lib. I. Tit. xiii. Lib. v. Sect. 1, 2, 3. D. de extraordin. Cognit. Though in this Place I obſerwe, that, in ſome of the Fun 
ples, there is hardly any Diſtinction made between the ſimple and intenſive Efteem. And here we may obſerve a Law 4 the Egyptians 
by <cbich Soldiers who deſerted, or did not obey the Orders of their Commanders, were not puniſhed with Death, but only vid 
Infamy and Shame. And if they could by their Courage afterwards wipe off the Ignominy, they were reſtored to their fore 
Dignity. And thus the Legiſlator, by making Ignominy a greater Puniſhment than Death, taught them to think Infamy the grad 
Evil; and, at the ſame Time, ſeems to have conſidered, that ſuch as were puniſhed with Death, muſt for ever be made incapabl: 
doing any further Good in common Life; but that ſuch as were only deprived of their Honour, would be always endeavouring u 
ſomething that might recover it, Diodhr. Siculus, Lib. i. Chap. Ixxvin. 5 

9 Jpſo Jure. This is, becauſe it is ſufficient that what the Law marks with Infamy, has been done. And ſuch often in the . 
ture of theſe Kind of Things, that no Body can doubt of it, as appears by the Examples alledged at the End of the precediy 
Section. The Action is in itſelf declared infamous by the Law alone, and the Lawyers ſpeak of a Woman ſurprized in Adult 
tho? ſhe ſhould neither be accuſed nor condemned, nay even tho' ſhe were abſolved by the Church. Ego puto, etfi abſeluta jt f 
e oy 2 an tamen illi notam obeſe debere ; quia fatum Lex, non ſententiam notaverit. Dioxsr. Lib. xxiii. Tit. ii. Deb 
Nupt. Leg. xliii. Sect. 12. 

18 4 the Deciſions of the Reman Law, in Mr. Noopr's Commentary, Pag. 77. & eg. and M. Scnutf rixc, 5 
Pandect. in T. de his qui not. infam. Sect. 6. & ſq. 51 K 7 5 | 

12 It is thus the Reproaches and Reprimands which a Father, by his Will, throws upon one of his Children, only carry a ls 
of Infamy in the Eyes of abi and good Men, Ea que pater teſtaments ſuo filios increpans ſcripſit, infames quidem filics Jeus® 
faciunt, ſed AVUD BONOS ET GRAVES opinie Jus, qui patri diſplicuit, onerant. Vid. Lib. ii. Tit. xii. Lib. xiii. C. ex gulli 
infim. irreg. Add. Lib. xxxvii. Tit xv. Lib. ii. D. de -# Parent. præſtand. Lib. xx. & D. Lib. iii. Tit. ii. Lib. xx. 4% hb” 
tant. infam. Vid. Lib. ix. Tit. ix. Lib xxv. C. ad L. Tal. de Adult. And to this you may refer that which Rocheſort, Deſcript * 
tillar. Part. ii. Chap. viii, relates of the Apalachite. They have no other Puniſhment, faith he, for Thieves, be ſides tue R Nec 
that are made upon them in all Company upon that Account; and this is generally taken ſo hard by them, that, to avoid i, 0 
will fy away into the moſt uninhabited Deſerts, 40 
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Care, IV. 


ieh the Law, alſo, inflits upon that View, that 
2 always condemn uch Actions *, and 
louk upon them to be baſe and wicked, For 
though it may be thought a Diſcredit, to fall 
under the Cenſure of Perſons of approved Lives, 
and Reputation, yet unleſs the Law joins with, 
and confirms that Cenſure, no Man can ſuffer 
ſo far in his civil Efleem by the Judgment only 
of private Men, as to be excluded from any 
Richts and Advantages which the civil Laus al- 
low to an unblemi ſbed Reputation. And there- 
fore it is evident, that a Man doth not imme- 
diately forfeit Efteem, when he is accuſed of, and 
charged with any Crime of infamous Nature and 
Quality. For as Julian righly anſwered Delphi- 
dins the Orator, when he cried out, Who would 
be guilty, if it were ſufficient to deny the Fad ? 
© Who would be innocent, if it were enough 
© only to accuſe :? But it is then a Crime pro- 
duceth Infamy, when the Perſon 18 condemned for 
it, or conleſſeth it. And that he is, alſo, ſuppoſed 
to do, when he agrees with the Proſecutor 3 to 
let his Aion drop: Becauſe all ſuch Agreements 
naturally ſuppoſes Confeſſion 43 except perhaps it 
may be made appear, that he chogſes to come to 
Compoſition with the Proſecutor, not out of any 
Conſciouſneſs of Guilt, 'but for other juſt Rea- 
ſons, as to eſcape the Vexation and Trouble of 
Trial, the Severity or Partiality of the Fudge, or 
upon ſome particular Diflike he bears to his Per- 
ſon. To which our Author might have added, 
that not only the little Share of Honeſty, and 
the Paſſions of the Judges, but, alſo, their Preju- 
dices, and Careleſneſs, often loſe the beſt 5 Cauſcs 6. 
But though a Man's Reputation is ſuppoſed to be 
cleared, when he is acquitted from the Crime which 
was charged upon him; yet to make his Inno- 
cence appear the more unqueſtionable, and to 
puniſh Calumny and falſe Accuſation, it is uſual 
in many States and Commonwealths to force the 
Accuſers to beg Pardon, confeſs themſelves guilty 
of Falſhood, make their Submiſſions, and pay 
Reſpe& and Honour to the Party accuſed, and 
the like 7, 

VIII. From what has been ſaid it may, alſo, be 
inferred, that it is no real Infamy or Diſbonour, 
when a Man hath ſuffered an Abuſe either by 
Words or Actions, not to revenge it with his own 


in determining the Value of Subjefs. 


805 
Sword; as the Cuſtom is in ſome Countries, eſ- 


er among Perſons of Rank, and Men of mi- 
litary Profeſſion ; but puniſh it by the Magiſtrate, 


or paſs it by in Silence, ſuppoling ſuch Fatieuce 


doth not imply Conſeſſion of any bad or baſe Action. 
It ſeems to argue indeed much Cowardice and 
Littleneſs of Spirit, tamely to ſubmit to every 
Man's Inſults and Injuries, without endeayouring 
bravely to vindicate and aſſert his Rights and Li- 
berty; and it ſeems natural, in ſuch Caſes, for 
every Man to be of the Opinion of Neoptolemus 
in the Poct ®, 


Teva in inncy, © dare pOr xantiulu, 
I'd ſooner die, than be a Coward thought. 


There are certain Injuries, which if a Man 
chooſes generouſly rather to deſpiſe, than to re- 
venge, he will not bring his Courage in Queſtion. 
Nor can I ſee any Thing in ſuch Condu& that 
can rob him of his natural or civil Efteem. And 
therefore Hobbes ſays, If a Man receive Words 
of Diſgrace, or ſome little Injurics from ano- 
* ther, for which there is no Puniſhment aſſigned 
« by Law, and is afraid he ſhall fall into Con- 
e tempt, and be obnoxious to the like Injuries 
from others, and, to avoid this, protects him- 
&« ſelf by the Terror of his private Revenge 
« this is a Crime, and ſuch a Fear will not ex- 
©« cuſe it, becauſe the Commonwealth would 
have the publick Words, that is, the Laws, 
© be of more Force with the Subjects, than 
e the Words of any private Man, which they 
« who made the Laws therefore atligned no Pu- 
% niſhment for, becauſe they thought it not 
« worthy a Man who had the Uſe of Reaſon 
« to take any Notice of thems.” And much 
leſs is it any Diſbonour for a Man, in a Com- 
monwealth, where the Laws expreſly forbid 
private Revenge, to prefer Obedience to the 
Laus, rather than expoſe himſelf at once to the 
Danger of the Figbt, and the Severity of civil 
Fuſtice, upon a vain Pretence of Honour . Nei- 
ther 18 it always, I preſume, a Sign of Cowar- 
dice, for a Man to refuſe to put his Life and 
Fortunes to the Venture upon every little in- 
ſignificant Quarrel, when there may be often leſs 


a Vid. Ammian. Marcellin. Lib. xviii. Chap. i. 


ul * 8 K* 


1 The Laws cannot here, more than elſewhere, ſpecify all the Actions which hurt, in a civil Senſe, the Reputation of an ho- 
neſt Man. It was for this Reaſon that formerly, among the Romans, there were — appointed, whoſe Buſineſs it was to take 


Cognizance of the Morals of the People, and ſet down what, they thought, every 


an deſerved. See upon this M. Nood:'s Com- 


ment. Pag. 74: M. Schulting, Sect. 2, 10, and M. Gundling, Set. 7, 8. upon the Title of the Digeft. De his gui notantur 1 


2 And to : 


is we may apply that of Plautus in Trinum. A. i. Sc. ii. Ver. 44, 45. Not to commit a Crime, is in a 


an's own 


Breaſt ; the Suſpicion whether he does not, is in another's. Moreover an interlocutory Decree, according to the Reman Law, 
is not ſufficient here, there muſt be a definitive Sentence. See Mr. Noopr's Comment. Pag. 78. & /g. 

The Roman Law reſtrains here the Convention to that which is made by giving Money not to be accuſed or arraigned in Juſtice : 
di cum pretio quantocumque pactus iff. Alicquin & qui precibus imperavit, ne ſecum ageretur, erit notatus ; nec erit veniæ ulla ratio: 
quod oft inhumanum. Die ks r. Lib. in. Tit. i. De his gui notantur infamid, Leg. vi. Sect. z. 

4 Vid. Lib. iii. Tit. ii Lib. v. D. de his qui infam. notant. Quoni am intelligitur confiteri crimen, qui paciſcitur. 

5 Beſides, to uſe the Words of M. De la Bruyere, “ The greateſt Evil, next to being convicted of a Crime, is to be legally ac- 
* cuſed of it. Men are often diſcharged and abſolved by a Sentence of their Judges, who are branded as guilty, by the Voice of 
the Public“ Caract. ou Maurs de ce ficcle, Chap. xii. Des jugemens. | 

5 Thus in Iſocrates adv. Callimach. in the Beginning. Some perſuaded the Defendant to compound the Matter with the Pleintiſt, be 
eauſe in Trials there are ſeveral Things which fall out otherwiſe than are expected; and, in paſſing the Vote, there is more Chance 
than Equity, And therefore it is a much ſafer Way to be at a ſmall Expence, to get clear of ſome Crime, than to refuſe to pay 


any Money, and run fo t a Hazard. 


een put in Chains innocently among the Romans. 
hicam. Tit. xxxii. 
70 


Injuftum rigido jus dicitur enſe, 
"Tis cruel Juſtice which the Sword inflicts. 


1 [tis evident hum Jolephus de Bello Judaico, Lib. iv. Chap. xxxix. That the I ominy of having been in Chains was ſup- 
ob to be taken away, if the Chains were not unlocked, but filed aſunder; and this, he ſaith, was the Way, when any one had 
8 9. Calaber, Lib. ix. 


9 Leviath, Chap. xxvii. Vid. Leg. Sa- 
Ovid. T. Lib. v. El. x. 


1 dangerous, 
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806 Of the Power of the Sovereign 


dangerous, and more innocent and lawful Occa- 
ſions offered to ſhew his Conrage*. Thus when 
Pyrrhus, in Plutarch, called Autigonus Villain, and 
challenged to meet him upon the Plain, and fight 
N for the Kingdom, Autigonus anſwered, 7iv yt 
Ar Searriyiev in dr H nate diver, That his 
Way of making War conſiſted as much in knowing 
proper Times and Opportuniti:s, as in Strength; and 
that if Pyrrhus were weary of his Life, he might eaſily 


find Ways enough to go out of it. And ſo Auguſtus 


anſwered Antony's Challenge, in the ſame Author, 
That he might edſily find a Way to die 2. And in ſuch 
Caſes, no prudent, conſiderate Man, hath any 
Reaſon to be diſturbed at the Opinions or Cenſures 
of the Vulgar; ſince the Eſtiem of every Subject 
is to ſtand and fall by the Fudgment of his Scve- 
reign, and the Laws of the State; and fince it is 
ſutticient Proof of Bravery and Reſolution to obey 
the Laws, in Defiance to all the /iztle Cavils and 
Calumny of the vain and idle Part of Mankind. 
And hence it will be no Difficulty to anſwer what 
Hobbes ſays in his Leviathan, Chap. xx. © That 
cc jt is hardly poſlible, but private Duels ſhould 
ic be thought honourable, becauſe they are the 
Effects of Courage, which is Power.” For why 
ſhould it not be rather looked upon to be a Sign 
of Greatneſs and Bravery of Spirit, to know how 
to govern the Heats and Paſſions of our Minds, 
and to give them no other Liberty, but what the 
Laws allow? Though I think the ſame Author ſays 
very well afterwards, Chap. xxx. That all Laws 
© which forbid Duels,ſhould ordain Honour for them 
© who retuſc, and Igncminy for them who make the 
Challenge; and thus thoſe that refuſe to fight 
would have an honourable Excuſe. The Remedy 
the Sicilian Conflitutions propoſed againſt this Cuſ- 
tom was, by inflicting ſevere Penaltics upon them 
who offered any Affrout 3. 
An Account, by theWay, of the Anti quity of Duels, 
and whence they at firſt began, we may ſee in Dio- 
dorus Siculas 4. Ihe Gauls, ſaith he, iu the Height 
cc of their Entertainments, upon the leaſt Quarrel 
ce that aroſe, would break eff their Mirth, take their 
« Swords, and, without expreſſing any Value for 
ce their Lives, go out and fight. And this they did 
cc upon a Belicf, that they ſhould enjoy ano- 
« ther Life, in anew Body; and therefore eaſily 


" deſpiſed the Care of this; as Lucan ex preſſeth 
ces” 


Sample Efteem 7 arbitrarily, at Pleaſure, but onl y upon 


 fick Turpitude, or by expreſs Sandion of Law. For 


of the Commonwealth, ſo he may unjultly, ao, 


-Iude ruendi 
In ferrum mens prona viris, animague capaces 
Mortis, & ig navum eft redituræ parcere wites, 


----Hence they ſo bravely dare 
Dety the Sword, and all the Dread of w, 
Scarce ſatisfied with Death; and think it . 


0 
: ine 
To ſpare a Life that muſt return again 6 2 


IX. But Further; It is, alſo, evident, that the 
Government cannot deprive any Man of his natural 


ſome antecedent Crime he hath been guilry of, which 
is attended with Infamy, either by its OWit intriy- 


ſince ſuch a Power can no Way be ſuppoſed to 

A | n Pro- 
mote civil Seciety or the Iutereſt of the Common. 
wealth, it is not to be ſuppoſed it was ever con- 
ferred upon the Sovereign Governors in it. But as 
the civil Sovereign may unjultly ejec a Subject out 


take away his civil Hſteem, ſo“ far at lcaſt, as tg 
deprive him of all thoſe Rights and Advantage 
which attend an antainted Eſleem in the Common. 
wealth. But his intrinſical natural k ſleem can ng 
more be taken away from a Man, than his Firty, 
and Integrity. Beſides, it is next to a Contradic. 
tion, that a Man ſhould be declared infamous it 
the Pleaſure only of the Government; that is, that 
a Man ſhould be charged with a Suſpicion of be- 
ing guilty of ſome diſtonourable or criminal. ion, 
not becauſe he is really guilty, but becauſe it ig 
the Pleaſure of the Government, by ſuch meansty 
uſe an innocent Perſon as if he were criminal. And 
I think it is, alſo, beyond Diſpute, that there lia 
no Obligation upon any Subject, to ſacrifice his 
own /imple Efleem and Charager to the civil Gam. 
ment, or to contract any real Inſamy for the 46. 
vantage of the Publick. For neither hath the Go 
vernment Power to command any baſe orf Aion, 
which will be the Cauſe of real Infamy; ncithe 
ought a Subject to obey, if it ſhould. - 

Xx. Whether, indeed, it may not be required d 
a Subject of good Character, to take upon himſl 
the Inſamy of his Prince, or his Country, or, wit 
were, make himſelf criminal for their Faults, 
not ſo clear. But here (though I think it har 
poſſible for a Man to counterfeit himſelf a Cin- 
nal, without being in ſome meaſure realiy ) 
conceive, there ought to be a Diſtinction mus 


1. — 


1 Vid. Cz/. Com. de Bell. Gallic. Lib. v. Chap. xliv. Vid. Busbeg. Epiſt. 3. de Velibego. This Velileg was Governor of aProvint 
of Lowwer-Hungary for the Grand Signior. Being at Conftantinople, as the . in full 5 


the Sangiac (or Governor) of a neighbouring Province; he told them, among other Things, that his Enemy had not the Her 


van, examined him about a Quarrel he lac 


Boox VIII. 


s - 
III 
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accept of a Challenge, he had often ſent him. The Baſhaws thereupon reproved him in this Manner: What did you dare c f 
« your Fellow-Soldier a Challenge? Were there no Chriſtians for you to draw your Sword againſt ? Do you cat your bla 
„ Bread, and venture to expoſe your Life in a Duel? By what Right did you take this Step? Or who adviſed you to it? Do 
4 not know, that, which ever of you had been killed, it had been a Loſs to your Sovereign?“ After this Lecture the Divan is 
Velibeg to Priſon, where he remained for ſeveral Months, and ſuffered greatly in his Reputation. Upon which Band gi, max 
this ſolid Reflection. Among us, ſays he, there are many Men who get a Name by drawing their Swords again! their C 
« trymen or Friends, without ever facing an Enemy. O Temfora! O Mores ! Vice aſſumes the Place ef Virtue ; and wat ce 
« Puniſhment, intitles a Man to Honour and Glory.” | 
2 Put. in Pyrrb. Pag. 404. A. & in Anton. Pag. 950. E. Alexander de Rhodes Itiner. Lib. ii. Chap. vi. relates of the Soldiers in 
Kingdom of 7 onquin, that though they are very valiant againſt an Enemy, and ſet but little Value upon their Lives, yet amonz® 
4 another they never draw their Swords, but are as loving as Brothers: And that, when they once ſaw a Frenchman and a Te, 
a Duel, they were amazed at it and ſaid they never ſaw ſuch Barbarity before. \- 
3 Conſt. Sen. Lib. iii. Tit. xxxiii. Sect. 4. Add here M. SrLicnEk's Diſſertation upon Daeli, which I have tranſlated and g 
ö liſhed, in the iid Tome of a Collection of Treatiſes, in 1701. 
; 1 Lib. v. Chap. xxviii. s Lucan, Lib. i. Ver. 


. 
: 
"FT 
* 


, &Cc. 
; 6 Vid. /ppian Ci/tic. Where he gives the ſame Reaſon 3 Boldneſs and Bravery of the Germans. 
| a 7 Sce, upon this, Mr. Si/ho's Book intitled The Miniſter of State. Part. ii. Lib. i. Diſc. 10. 
| de It is for this Reaſon that, however unjuſt the Sentence of Condemnation be, by which a Man is declared infamous, it #? 
| ceſſary, to reſtore his Reputation, that the Sovereign ſhould revoke his Sentence. Jo this Purpoſe NI. Hertias alledges the Z WF com: 
| ple of the Emperor Arcadius, with Regard to a whole Province of Lycia, whoſe Inhabitants had been unjuſtly branded uin of . 
| my, and deprived of their Privileges. Upon this the Reader may ſee the Theodo/ran Code, Lib. ix. Tit. xxxviii. De Lidulgat“ „ 
| minum. Leg. ix. with the Commentary of the learned Jacgues Godefroi, Tome iii. Pag. 278, Cg. 

Add here what I have {aid on the Abridgment of The Duties of a Man and 4 Citizen, Lib. ii. Chap. xiv. Sect. 10. Not! 
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ever, the Matter in Diſp 


Cuae. IV. in determining the 


between a Prince's domeſtic or private Faults, 
and thoſc that are public, or which have an 
Influence upon the whole Commonwealth. N ow 
that a Man ſhould take the fr/t Sort upon him- 
telf, and make himſelf criminal tor his Prince, 
can neither be Jawfully and jufily detired by 
the one, nor ſafely be complied with by the 
other; whether with Deſign to put ſome plau- 
Gble Colour upon the Action of the Prince, 
or whether to take the Blemiſh, that would 
otherwiſe be fix'd upon his natural Eftecm, . 4 
on himſelf. For no body can take away the 
Civil Efteem of the Sovereign, becauſe he is 
placed above the Reach of any Civil Fudica- 
bare. Thus it cannot be thought that any 
good Man can approve the Aion of Auice- 
tus, when he declar'd, he had been guilty of 
Adultery with Octavia, only that Nero might 
have Pretence to diftolve his Marriage with 
her 1. But yet 'tis not uncommon, that when 
publick Miifters, by ſecret Order from their 
Maſters, cater into Treaties with foreign States, 
or oppoſe and form D-tigns againſt them, 
which, if known to be the Reſult of publick 
Counſel or Inſtitutions, would bring Danger or 
Inconvenience upon the State, to avoid the ill 
Conſequences which might follow, by laying the 
the Fault upon the 4/inifters, as if they had 
ated only by their own private Fudgment. 
And, 1n {ich a Caſc, I think no good Subject 
would retuſe to divert the Evil from the Com- 
monwealth, by favouring the Excuſe, and yield- 
ing that what he did, was beyond his Inſtruc- 
tions, and without Command ; provided his Pu- 
niſhment be no greater than ſome ſmall pre- 
tended Diſgrace . For to ſuffer Death upon 
that Account, or to be given into the Hands 
of the injured Party, would be a Severity not 
to be borue or excuſed, But the pretended Pu- 
niſhment, whatever it be, may be caſily either 
rcinitted or compenſated otherwiſe. Fer 'tis un- 
queſtionable, rhat he that hath Power to inflict 
Civil Infamy, bath, allo, Power to remove it 3. But 
otwithſtanding, if Infamy be inflicted for any 
in;pious or flagitious Action, Reſtitution of a Man's 
Fame will only produce the external Civil Effe#s 
of an unblemiſh'd Reputation; but it will not in 
the leaſt wipe out the Blot which lies upon his 


* natural Eſteem. 


XI. Intenſive Efteem is that Species of Repu- 
tation, by which Perſons, otherwiſe equal in the 


nple Repute, arc N to one another, ac- 
cording as one po 


eſſes a larger Share than ano- 


2 See above in Book vii. Chap. i. $ 2, towards the End. 
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Value of Subjefs. 
ther of thoſe Things, whatever they he, which are 
apt to raiſe in other Men Reverence and Refped. 
Now Honour, which anſwers the Interiſereſs of 
Eſteem, is the Signification of our Opinion of ano- 


807 


ther Mans Excellencies. „nd therefore the Ho- 
Hour is not really in him who receives, but in him 
who gives it 4 For though a Man may ſet wnat 
'alte he pleaſes upon himſelt, as the ye/ler does 
upon his Commodities Yet, as in cheſe, it is che 
Buyer at laſt that determincs the rice; ſo the 
Value of Men is no higher or greater, than as 
others are pleas'd to ſet it s. For is Hobbes liys, 
Let a Man (as moſt Men do) rit. himjdſ at the 
big heſt he can; yet the true Value of him is u more 
than he is efteem'd at by others . But yet cvery 
Man is aiiccted more or leſs with the H Hour 
others pay him, as it anſwers to that Valve 
which he puts upon himiclt =. But th: V erm 
itſelf, or that which gives Men the Title of Dejert 
to Honour, is often figuratively expreſled by that 
Word. And ſo certain publick Stations, and Places 
of Dignity attended with Honour, arc peculiarly 
called Honours, * Tis rightly oblerv'd by the 
Author before mention'd 7, © That it is impolſi- 
« ble any Society ſhould be cither great, or of 
any long Continuance, that at firſt united 
*© only upon ſuch a Bottom as a common Delirc of 
« Glory, or upon mutual Obligation to aſſiſt one 
another in their Purſuits after Honour; becauſe 
& Glory, and the Honour that is built upon it, 
« conſiſt in Compariſon and Preference; and ſo 
6 'what belongs to every Body, belongs to no 
«© Body; and becauſe the Rate that is common» 
ly ſet upon a Man, is taken from what he is 
able to do without the Aſſiſtance of others 8.” 
On the other Hand, the further Jgnominy ſpreads, 
the lighter it ſeems, and the caſier it is ſupport- 
ed. Now this intenſive Efteem may, alſo, be confi» 
der'd, either with Regard to ſuch Perſons as live 
in a Liberty of Nature; or ſuch as are Members 
of the ſame Commonwealth. But I ſhall now pro- 
ceed only to examine the Foundations of this In- 
tenſeneſs or Eminence, as they fall under theſe 
two Conſiderations: Firſt, as they produce 
barcly an Aptitude or Diſpoſition in Men to re— 
ceive Honours from others; and Secondly, as 
they give them a proper Right to demand Honour 
as their Due. 

XII. The Foundations of intenſive Efleem, in 
general, are all thoſe Things, which diſcover, or 
arc ſuppoſcd to imply, extraordinary Excellence 
or Perfection of any kind 9. The Effects of which 
are conlonant to the Laws of Nature, and the 


2 


Vide Tacit. Ann. xiv. 62. Euripides, Helena, ver. 106, 107. Nor fer my Prether con I bear that Stain. In which Caſe, how- 


Add. Marſclaer. Legat Lib i. Chap. xxxiii. p. m. 200. 
S8ee Cornel. Nepos, Al ibiad. Chap. vi. $ 5. Libanius, Orat vii. 
reckon among Things impoſſible; but to ta 


the only Phyſician who can cure this Diſeaſe 
0 * 7 


4 Ariſlot. Nicom. Lib. i. Chap. z. 
s Vide Jehn viii. ver. 54. 6 Leviath, Chap. x. 
Cc. de Nat. Deor. Lib. i. Chap. xvii 


Ep. Ixxxi. We never take Notice of a Man, by Way of Recommendation, that he is induſtrious 


ute is not about Subjects with Reſpect to their Prince. Add the Story of Anton. Perez. in Thuants, 


Lib. 104. 


To diſſolve, and undo Things that are already done, is what we 


de off Ignominy from them who are in Diſgrace, is not ſo difficult a Taſk ; and you are 
: Speaking to Julian the Emperor, See Juſtin, Book v. Chap iv. 
We ought to think the Honour is rather in thoſe that honour, than in them that are honour'd. 

7 Hobbes de Cive, Chap. i. F 2. 
Every Thing who excels, may juſtly command a Veneration 


B Seneca, Epiſt. xxvii. de Caltwvilio Sabing. 
Honour is a Privilege, 


Martial. Lib. xii. 


* . * * * * * * . 5 
that derives its principal Eſſence, and even Virtue, from the Rarity of it; cui mulus eft ntmo, qitis bonus ef pet 7% 


mily, becauſe tis a common Action, 
they are all of the ſame Bigneſs. 


of thoſe that enjo them ; a liberal Diſtribution of them iz 
ges Ellays, Book ii. Chap. vii, towards the Beginning. 


and careful in maintaining his Fa- 


notwithſtanding it is very juſt and commendable : Nor of a great Tree in a Foreſt, where 


; I amof Opinion, that a Citizen of Sparta ought not to have boaſlcd of his C 
the popular Virtue of their Nation ; and as little of their Fidelity or Contempt of Riches. There 


a V irtue, how great ſoever it is, that is once become cuſtomary ; and I know not whether we ſhou! 
common. Since, then, theſe Rewards of Honour have no other Worth or Value in them, 


ourage, ſince it was 
is no Occaſion of recompe nung 
d ever call that great, Whic n 15 
than what ariſes from the ſmall Number 


the Way to make them contempuble, and bring them to nothing.” M- 


Ends 
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Ends of Civil Government. 
ſec Perſons ot ditlolute Morals, and eminent for 
nothing but their \ ices, celebrated and admired 


For *tis unuſual to 


by the Multitude. So, in particular, are Men 
of unuſual Streogth and Abilitics at Eating aud 
Drinking * ; ot extravagant, inſatiable Luſt; 
of mad, raſh, ungovernable Humours; dextrous, 
ingenious, crafty, artful Villains ; and in ſhort, 
all Miſcreants whatever, that arc arriv'd at ſome 
ſignal Proficicucy, and ſeem to be Leaders in 
their ſeveral Vices: And who, the more they 
are accompliſh'd in th-ir different vile Practices, 
will appear only the more inſupportably wicked 
to all the good and ſober Part of Mankind *. It 
may poſſihly require much \zrexgth of Body, and 
Readineſs of Parts, to be comyleatly vicious; 
but *iis, alſo, certain, that Vice will govern wi h 
greater Power and \ tolence, where there is more 
Vigour and flronger Apperitcs to entertain and 
ſap; ort it. From all which it is calſy to infer, 
that Commendation and Glory muſt be rated only 
by the Valuation of the Perſons we receive it 
from. And therefore, that the greateſt Com- 
mendation is that which comes from Perſons who 
deſerve it themſelves; and, corſcqu:ntly, that a 
wiſe Man will ſit n Value upon their Praiſe (as 
M. Antoninus ſaith) «ho cannot ſo much as ap- 
pear pleaſing to themſelves 3, But, in particular, 
the Foundations ot this Eſteem are ſuch as theſe; 
Perſpicacity of Nind, Parts and Abilities capa- 
ble of much Improvement and Variety of Know- 
ledge, «ſpecially when great Capacities are an- 
ſxcred by great Attainments. A judgment 
turn'd for Buſincſs, ge diſcerning the true 
State of Things, and Difficult) impoſed upon 4. 
Steadineſs of Reſolution, unſhaken and unmoved 
at external Accidents, above Fear, and beyond 
the Force of Temptation. Eloquence, or the Power 
of expreſſing the Thought with much Fluency 
of Words, and Gracefulncſs of Utterance. And 
next theſe, Strength, Beauty, Comelineſs, and good 
Proportion of Body; as theſe may be ſuppos'd 
to be either Inſtruments, or Prom:ſcs and Signs 
of certain Graces and Perfect ions in the Mind 5, 
Hence it has been vulgarly thought, that extra- 
ordinary Tallneſs of Body implics a Mind and 
Perſon great and noble : And the Gods and Heroes 
were therefore repreſented upon the Stage in the 
Buskin, that the Afors might appear of an un- 
uſual Size. And 'tis obſervable, that there are 
many Men who wiſh to be taller than they are; 
but that there are very tew who would be con- 


Of the Power of the Sovereigy 


Book VIII. 


tent to loſe an Inch of their Sture. But 
r1utculous ſoever this Opinion ſeems to 5 od 
prevail'd fo far, that uyon the Force of it 
Ethicpians (as Herodotus ſaith 6) choſe their 2 
by a certain Meaſure, A Method of Electil 
which would no doubt have been much 7 ) wy 
by the Indian mention'd in Montaigne, = 45k 
ning to be at Roan, while the Court was th 
in the Reign 15 Charles IX. ſaid, that het 
it very ſtrange ſo many tall Men with lone Þ 
and 1 bravely t as they were thi 
about the King's Perion (meaning the 1 
Guards) ſhould be content to obey a * 
Boy, and that he wonder'd they did not chock 
one of them King 7. But it is often ſecu 4 
the Poet ſays) that, 8 


there, 
thought 


OG -Natura breves auimis ingentibus 4 
Jiuxerit. —— 


Nature large Souls in little Room co:.{fncss 


And that 9, 


"Hove '1 78 
„Areg O- 76 60, 267 " of -t; 8 4 * * e 
Ar g, 21 wil ol Yν £71 αντ,,˖ãçrnn) 


"Tis fond to hope ſucceſs from ſtrength or might 
Except, with force, prudence and art unte. 


But beſides theſe Foundations of inter/ive Ein, 
there are, alſo, others to be mention'd, ſuchas the 
Goods of Fortune (as they are call'd) which ſeen 
either to ſuppoſe Induſtry, Wit, and Prudence 
neceſlary to obtain them, or to promiſe Pore, 
or to ſupply Matter to do great Things. But 
that which advances Reputation moſt, and is 
the Toindatiou of the higheſt and molt inte; 
Eſteem, is good Succeſs, and Fortune in great and 
im portuut Actions. This firſt of all ſeeming to 
ſuppoſe intrinſic Worth and Excellence, ind then 
to demonſtrate the Advantages that ariſe fron 
it, and the lawtul Ends it may, and has been a 
plied to %. And as the Fame of ſuch Atchine- 
ments gains Belief in the World, it is properly 
call'd Renown. A Reputation of particular Pri- 
dence and Conduct in Difficulties relating to con. 
mon Life and Practice, or to ſpeculative alſſrali 
Truths, is what is uſually call'd Authority; which 
others more truly call an Opinion of greater Knit 
ledge, joined with Probity and Sincerity, Aud 


1 Such as Juvenal deſcribes, Sat. iv. Ver. 139, 140. 


Nulli major fuit uſus edendi 
Tempeſtate men. 


Ariſfteph Acharnenſ. A i. Sc. ii Ver. 35, 
2 Plile Judæus de Migrat. Abrahams. Pag. 413 

Infamy. Arian. Epidtet. Lib wm. C 

upon that which belongs to an Aſs. 


36. The barbarous People value Men only, as they can eat and drink moſt. 

. A. Ed. Pariſ. To excel in many Things that are bad, is only a more famo! 
hap. xiv. If you tell me you kick with a great deal of Strength ; I anſwer, You value volte 
Jo which we may add this Sentence of Publius Syrius, with Regard to profeſs'd Gamelters, wad, 


In Arts of Eating, none more early train'd ; 


None, in my Time, kad equal Skill attain'd. Mr. Dq 


according to him, are the more contemptible, the more fkilful they are in the Art. 
Alcator, quanto in Arte ff melior ; tanto oft neguier. 


Ver. 772. Edit. Anf. 1708. See Gruter”s ere Commentary upon it. i 5 
er. 344. Jfocrat. in Encom. Helene. Though he is there a little too much an Ort 


6 Thalia. Vide Themiſt. Orat. xiv. 


s Vide Virg. /Eneid v. 


1 Kings iii 28. 9 
li, xln. 


3 M. Ant. Lib. iii. 5 4. 4 Vide Eccliſſaſl. ix i 


Lord Bacon's Eſſays, Cha | 
Abele Elays, Lib. i. Chap. xxx. Add. 1 Sar. x. 23, 24. And here, alſo, we may apply, to this Senſe, that of Oe 


7 Montaigne's Eflays, Lib 
Cyneget. Lib. iii. Chap. Ixvili. 


Melos, H peiler rernifer, pry 4aucl d Heu. 
8 Cloudian, de Bello Getico, Ver. 584. 


9 2 Calaber, Lib. v. 
10 Arie“. Rhet. Lib. i. Chap iii. Iis juſt to honour thoſe that do Good; but not ſuch as barely have it in their Po 


The Great excels the Leſs, the Leſs the Great. 


wer, P 


Ol;mp. Od. vi. Ver. 123, 124 Tixuaipr, 9g" txx507; The Work diſcovers what the Author is. hen 


hence 


- 


Caae. IV. in determining the 7 alue of Subjefts. 80 9 


hence thoſe Degrees of Ffteem, which Age is ©& extraordinary Strength, Beauty, Prudence, 
thought to confer, are ſounded upon nothing more © Arts, Eloquence, Liberality, Nobility, and 
than the common Perſuaſion, that Experience and © the like. Inſtrumental Powers are thoſe which, 
long Obſervation upon Buſineſs, and Things ge- ** being acquired by theſe, or by Fortunc, arc 
nerally produce Caution and Prudence; though © the Means and Inſtrument of acquiring more, 
it is not to be denied, that there are Inſtances „“ as Riches, Reputation, Friends, and good 
where grey Hairs are not Signs of Wiſdom :. But © Luck; and in ſhort, any Quality whatcyer, 
now, on the other Hand, Women generally deſire © or the Reputation of any ſuch Quality, as 


Lang 


rather the Compliments of Youth and Beauty, „ makes a Man to be lov'd, or fear'd of many. 


than the Reſpect and Honours paid to Age. 
And therefore Lais, when ſhe grew old, dedi- 


&« And then he defines Worth or Dignity - That it 
« is the Value or Price of a Man, or as much 


cated her Looking-glaſs to Venus, adding as it is © as would be given for the Uſe of his Power. 


in the Epigram * © « And the Manifeſtation of that Value we ſet. 
| c on one another is that, he ſaith, which is cal- 

n 70 esd. « led Honouring and Diſhonouring. Thus to 

Oo ti, vin , i mig, & JH. « value at an high Rate, is to honour a Man; 


cc at a low Rate, is to diſhonour him. Afterwards 
The Face I once could boaſt no Glaſs can ſhow, « he recounts the natural Tokens, or Ways of 
And that I now have left I would not know. © Honour, as to pray to another for Aid, to 
| | « obey, to give great Gifts e, to be ſedulous in 
The Roman Law ſcems to allow more Worth « promoting another's Good, to give Way or 
and greater Dignity to Men than Nomen b. Though, “ Place to another in an 8 ; to ſhew 
in general, there are ſome Foundations of Eſteem «© any Sign of Love or Fear, to praiſe, magnify, 
common to both Sexes. And there are others ©« or call happy, to ſpeak to another with Conſi- 
which are particular to the Women, ſuch as the “ deration, or appear before him with Decency 
ſ-veral Accompliſhments of Virtues and Duties pecu- „ and Humility, to believe, to truſt, to rel 
liar to their Sex. And there are others again, « on another, to hearken, to counſel or diſcourſe 
which are borrowed and derived to them, when « of what Kind ſocver, to agree with in Opi- 
they arc ſaid to ſbine with the Rays of their 7 4 cc nion, to imitate, to honour thoſe and other ho- 
hands <; or when they value themſelves upon the ©« nours, to employ in Counſels or Actions of 
Number or Worth of their Children d. « Difficulty. And further, Civil Dignity, ac- 
XIII. From all which it readily appears what © cording to him, is that Value which is ſet on a 
Judgment may be made upon what Hobbes ſays „ Man by the Commonwealth, which is under- 
in Chap. x. of his Leviathan, where he reduces © ſtood by Offices of Command, Judicature, 


** 


all the Foundations of Honour or intenſive Eſteem ( publick Employment, or by Names or Titles, 


to Power, which he calls a Paſeſon of preſent 
Means, to obtain ſome apparent Jo Good, And 
this he divides into natural and inſtrumental. 
« Natural Power (he ſays) conſiſts in the Emi- 
« nence of the Facultics of Body or Mind, as 


« introduced for Diſtinction of ſuch Value. 


« And he rightly obſerves, that the Common- 


« wealth may make whatſoever it plcaſes to 


« ſtand for Signs of Honour, though it be other- 
« wiſe in its own Nature indifferent; as, for In- 


2 Antholog. Lib. vi. Quintil. Declam. cccvi. Pag. 62. There is nothing to be lov'd in an old Woman, but the Memory of what 


ſhe was. Aad. Lord Bacon's Eſſays, > 4 xl. 
Chap. v. F 35. © Vide Lib. viii. D. de Senatoribus, ubi — 
Max. Lib. iv. Chap. iv. F 1. Plut. in C. Gracch. Vid. 


ib. 1. Tit. ix. L. 1. D. de Senatoribus. Add. Jac. Godofred. de procedentia, Part i. 


4 YVide.Ovid. Metam. Lib. vi. Fab. iv. Jer. 172, & ſeg. Valer. 


uchanan. Rerum Scotic. Lib. xii. init. Orat. Kennedi. e An _ this 


Foundation I ſuppoſe (though the Reſpe& intended was oddly expreſs d) the Prince of Zanaga in Africa, as Leo Africanus, Lib. i, re- 
lates it, kill'd a great Number of Camels and Oſtriches, to entertain his Gueſts ; which Sort of Proviſion they deſiring him to ſpare, 


with only the leſſer Sort of Animals. 


© "Ordorips vi dvdpes, nel udae wha ods. 


he told them, that he ſhould not deal civilly by them, if he treated Gueſts he thought ſo Noble, and that he had never ſeen before, 


— —„ 


1 Vide D. L. I. T. vi. L. 5. init. de Jure Immunitatit. Q. Calaber, Lib. v. 


Youth is leſs fit than Age for wiſe Debates; 
On ſacred Wrinkles ſage Experience waits. 


Died. Sicul, Lib. xix. Chap. xxxiv. It ſeems more natural to pay greater Reverence and Reſpect to Aged, than to young People 
Ofpian. Halicut. Lib. i. Ver. 683. 


Tpas yep eveiouyuy fy pe D. Age makes Men venerably Great. 
* To ſuch we may apply that of Ovid Metam. Lib. ix. Ver. 436, 437. 


Who tir'd with Age, and Years oppreſſive Weight, 
Sink to Contempt, and loſe their former State. 


Ales d i bounjor tiger TonVidp dusiruy 


Qui propter amara ſenectæ 
Pondera deſpicitur, nec quo prius ordine regnat. 


And as Lucan, Lib. i. Ver. 135, expreſſeth it: 
— Brat magni nominis umbra. 
And therefore Horace ſaith very well, Ep. Lib. i. Ep. i. Fer. 8, 9. 


Solve ſeneſcentem mature ſanus equum, ne Wiſely in Time the generous Horſe releaſe, 
Peccet ad extremum ridendus, & ilia ducat. E're, d and decay'd, he loſe the Race. 


Arriphanes. Life is like Wine, when it runs low, it will turn ſoure. Ad. Charron de la Sageſſe, Lib. i, Chap. xxxv. $ 5. Strals, 
Lib. xv. Pag. 488. The Indians allow no Pre-eminence to the Aged, unleſs their Prudence deferve it. Phils de Abrahamo, Pag. 387. 
A Man ought not to be called Old from the Time he hath liv'd, but from the Way he hath ſpent his Life in. For many who have 
continued a long Courſe of Years in ill Practices, can only be call'd Long-liv'd Boys. Aud it is ſometimes true, as Varro ſaith, de Re 
Ruſtica, Lib. ii. Chap. ii. That is a better Age which is attended with . than that which is followed by Death. Quint. Inſt, 
Orat. Lib. ii. Chap. i. Pag. 104. We ought not to value any one ages, to his Age, but according to the [Improvements he hath 
made. Jfocrat. in Archidam. init. It is not our Years, but our Parts and Induſtry that makes us wiſer than others. Phil:/trat. in 
Hpollor. Thyan, Lib. vi. Chap. viii. Pag. 287. Ed. Morel. Youth doth not hinder a Man from ſeeing Things clearer than even old 


Age itſelf, 
LI « ſtance, 


— Retains the Shadow of a glorious Name. 
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©« ftance, it was a Sign of Honour among the 
« Perſiuus, to be conducted through the Streets 
« in the King's Garments, upon one of the 
« King's Horlcs *”, (as it is, alſo, to wear cer- 
tain Marks or Badges.) Thus the Chineſe ſalute 
with the Head and Hand; the Japoneſe by put- 
ting off their Slippers; the Chineſe always au to 
any Perſon they deſign to honour. tar ol 
Japan pay their Honours fitting on the Pave- 
ment, and think it Rudeneſs, and 711 Breeding, to 
fland, when they perform their Ceremonies b. 
However all this be, that Notion of his, that 
Honour coiſiſis ſolely in the Opinion of Power, is 
by no means to be admitted; neither what he 
infers from thence, ©* That it doth not alter the 
« Caſc of Honours, whether an Action (tho' it 
ce be great and difficult, and, conſequently, a Sign 
« of much Power) be juſt or unjuſt. And that 
« therefore the antient Heathens did not think 
ce they diſhonoured, but greatly honourcd their 
« Gods, when they introduced them in their 
Poems, committing Rapes, Adulteries, Thefts, 
« and other great, but unjuſt or unclean Acts.“ 


For though it might be granted, that the Foun- 


datious of Honours may ſo tar be properly enough 
reduced to Power, namely, as they are naturally 
apt to produce ſome Effe or other in Human 
Life ; ſince what is of that dull, unattive Na- 
ture, as will produce no Eyed, cither good or 
bad, ſeems to be capable ot having no Value 
one Way or other ſet upon it: Vet that Power 
alone, without Relation to, or in e pe 
with Gcodneſs, ſhould be the proper and natural 
Foundation of real Henonr, 18 what 1s contrary to 
to Reaſon, and Hobbes himſelf: For in his Book 
as Cive, Chap. xv. ( 9, he gives this Definition of 
Honour; that it is au Opinien of the Power 4 an- 
other in Conjuuction with Goodneſs. And thence 
he infers, that there are three Affections neceſſarily 
conſequent upon Honour; Love that bears Relation 
to Goodneſs; and Hope and Fear, that have Regard 
to Power; and thus that only is true Honour, 
which is attended with all theſe three AMfections 
together. Fear alone, excited by a Power de- 
termincd to Evil, can never be look'd upon to 


a Efthir vi. 8. 


Deſcript. Artill. Part ii. Chap. xix. where, alſo, he tells of tome unuſual Signs of Honour. 


Et metui demens credebat honorem. 
e And therefore Lucan, Lib. v. Ver. 385, 386, calls it, 


Vaces, per quas jam tempore tanto 
Mentimur domiuis. 


Of the Portver of the Sodereigu 


Book VIII 


be a Sign of Honour. For Fear hath always 
Mixturc of Hatred in it; and where a Manz : 


he naturally witheth Harm and Rnjy, ad 


Honour ©. Thus, by the Chriſtian Religion | 

arc aſſured of the great Power of the Devil 5 
that it is utterly averſe to all Goodneſs, ws K 
ways bent upon all Evil; but certainly no M ; 
in his Senſes can ſuppoſe that he deſerycg 2 


nour upon that Account. And therefore þ, him 


ſelf, when he tempted our Saviour, did not ſhew 


him his Force and Power, but his Giſts, the Glo. 
ries and Kingdoms of the World, Matt, iy 8 
Nor can any Man of Senſe think it a ood 
Reaſon, which the People of ſome ar 
Countries in the Indies give for their worſhippir 
the Devil, that he ſbould do them no Harm. And thats 
fore, alſo, methinks, I have no Patience to ſee 
Hobbes mentioning Flattery among the reſt of his 
natural Signs of Honour, For Flattery, in eve; 
Kind of it, implics and ſuppoſes ſome 3 
or Blemiſh, both in the Perſon who gives. and , 
him who receives it; and is an Ad and Species of 
Scorn and Deriſion, without the leaſt Mixture of 
Love or Sincerity in it l. But as to the Falls, of 
the Poets, there are ſome Men indeed who think 
that they imply no more than that the Gal are 
above all the Confinement of Laws, And 
others rather ſuppoſe , that all was * Myſtery in 
them, and that many ſecret Truths were tincealed 
under the Diſguiſe of thoſe Vices and Alſurdities, 
But whatever they make of them, it will neyer 


by me be conceivable, that Rapes and Adulteries 


could be an Honour to the Gods, any more than 
they would be to any ordinary Mortal here on 
Earth f. | 

XIV. But after all, %% Foundations of in- 
tenſive Fſieem produce only an imperſeq Rizht to 
demand Honour and Reſpe# from others; ſo that, 
if a Man deny it where it is really deſerv'd, he 
cannot be ſaid to have done an Injury, but only 
to have been guilty of ſome Diſcourt:ſy or. Indi- 
vility ; For among Perſons who live in a Liberty of 
Nature, where all are equal, it doth not appear 
how any Man can pretend Right to demand Ho- 
nour from another; fince from that Love every 


b Berry. Varen. Japon. Deſcript. Pag. 21. Add. Newhef. in Gen. Deſcript. Chinæ, Chap. iv. Vide Rechefort, 


c Silius Italicus, Lib. i. Ver. 149. 
And vainly thought it Honour to be fear'd. 


The Words with which we have long Time abus'd 


Our Princes. 


Vide Plutarch. de adulator. & amici diſcrimine. Peſcennius Niger i» Spartianus, Chap. xi, evhen one avas preparing to adireſ; bin, 
auth a Paneg yrick upon his being made iy ail Fo, th him by ſaying, That he ought to write an Oration in Praiſe of Marius, or Hau- 
nibal, or any one of the famous antient Generals, and recommend their brave A&ons to the Imitation of the preſent Age. For to 
commiend Perſons that are living, added he, is only to deride and expoſe them, and eſpecially Emperors, ſince tis evident, what you 
may hope, or what fear from them, ſince they have the Power of the Laws, can do as they pleaſe, and take away your Lives, or 
ſend you into Baniſliment. e Salluſtius Philoſoph. de diis & mundo, Chap. iii. | 

f Pindar /oys very well, Olymp. Od. i. #51 d avdpi pepusr bombs A ö % nead. Men ought to ſpeak with Reverence of 
the Gods. //ocrates in laudat. Bufirid. Pag. 395. calls thoſe Fables Blaſphrmies, by which (ſaith he ) they boldly fix ſuch Things upon 
the Gods, as no Body would dare ſpeak of his Enemy. For they do not only charge them with Thetts, Advilteries, and Slavery to 
Men ; but accuſe them further of devouring their Children, depriving Fathers of their Genitals, Copulation with Mothers, and 2 
thouſand other wicked Actions. The Authors of which Stories were not indeed puniſhed as they deſerv'd, but yet neither did they 
altogether eſcape ; for ſome of them were Strolers, Vagabonds, and Beggars; others were ſtricken blind; and others were driven 
out of their own Country, and forced to make War continually upon their Relations and Friends; and Orpheus, the chief Inventor of 
theſe Fables, was torn to Pieces. Seneca, de brevitat. Vitæ, Chap. xvi. To make the Gods Authors of Vice, what is it but to cn- 
courage and inflame our own Luſts, and to bring the Example of the Deities for our Liberty and Excuſe ? Fulgentias Mytholog. 
Lib. I. Pag. lv, Sc. If the Gods were guilty of Theft, Juſtice would have nothing to do with Criminals or Crimes, ſince they 
would be countenanc'd by Heaven. | 


— 
* 


1 See what Mr. Bernard ſays, in his NMabs from the Republic of Letters, for March 1705, Pag. 298, 299. 

2 Or, rather, they were only antient Hiſtories, but corrupted and disfigur'd different Ways ; or they were bold and wicked Men 
whom Ignorance and Superſtition rais'd to be Gods. See what Mr. Le Clerc has ſaid in ſeveral Places of his Bib/ioth. Univer). as, Alb, 
that Part of his Bib/ioth, Choifie, Tome vii, which relates to Mr. Sclden's Book de Diis Syris, Pag. 88, & jeg. 
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urally bears to himſelf, it is very eaſy 
* to 2 ne that there are Qualities or 
Endowments in himſelf, equal, or perhaps ſuperior 
to choſe which others value themſelves upon. 
For Iuſtance, one Man thinks Age deſerves Re- 
werence and Efleem; another, that Youth and Vi- 
geur have a much better Title to it *. The Hopes 
and Expectations of ſome raiſe them to as great 
a Pitch of Vanity, as the real Succeſs of others. 
Some value themſelves upon Strength of Body; 
others think Vit and Prudence, the Endowments 
of the Mind, much wobler Qualities b, This 
Man meaſures his Worth by the Largeveſs of his 
Fortune; another by an Eaſineſs and Freedom of 
Mind, which he thinks equal to all the Wealth 
and Opulence in the World. Some preſume 
upon their Learning 3 others will ſuppoſe that 


a Pind. Olymp. Od. iv. towards the End. 


And Youth ſometimes with hoary Hairs' 
Before the Noon of Life is crown'd. 


v Sephocl. Har. Flagell. Pag. 69. Ed. H. Stepb. 
e Euripid. Phcenill er. 445, & Electra, Ver. 37, 38. 
Azure tis ir, xonpdrar I πννEjẽ. 
To which we may add this Verſe of Horace: 


For Birth and Virtue, without Money, are more deſpicable than 


in determining the Value of Subjefts. 


c Plate, Ep. x. 


811 

there is nothing true and real in human Knows 
ledge, more than Reſolution, Fidelity, and Sinceri- 
ty, the Tà gigi N eee, NU, as Plato ſtates 
it e. Some inſiſt upon the Honours they have at- 
tained; others ſatisfy themſelves that Honour 13 
not always paid where it is deſcry'd, or deſery'd 
where it is paid 4. And others ſet little Value 
upon Greatneſs of Birth, and deſpiſe it when 
it is not attended with an anſwerable Greatneſs 
of Fortune ©. And certainly the _— Part of 
Mankind will always think it as falſe a Method 
to value * Men by their Riches, Dignities, or 
Honoars, or by Things external to them, as it 
would be to take the Worth of Horſes from the 
fine Furniture which may belong to them. But 
beſides, ſince Honour is then properly paid, when 
a Man acknowledges ſuperior Eee lencies in 


The Strongeſt have not ſtill the beſt Succeſs, 


But Prudence never is unfortunate. 


9 Cc. Ep. ad Fam, Lib. iii. Epif., &i. 


Noble in Birth, but miſerably Poor. 


Et genas, & wirtus, niſi cum re. vilior alg# gli. 


Dirt.” Lib. K Sar. v. Ver. G. 


* — 


TT p 7 917 


I have borrowed Charron's own Words, Treatiſe of Wiſdom, Book i. Chap. v. Set. 9. Numb. 5. from whence it is viſible that 


th. 


* 


our Author has taken the Thought: But Charron himſelf has done nothing, as tis uſually his Way, but abridged this fine Paſſage, 
from Montaigne. "Tis ſtrange, that r except ourſelves, is valued or eſtecm'd but for its own innate Qualities. We praiſe a 


« Hoſe for his being ſtrong and well manag 


and not for his Furniture: A Greyhound for his Swiftneſs, not for his Collar; a Haws 


« for his Wings, not for his Teſſels and Bells. Why then do we not, in the fame Manner, eſteem a Man for what is his own ? He 
« has indeed a numerous Retinue, a fine Palace, a great Reputation, and a NN Eſtate; but all this is about him, and not in 


« him. You do not buy a Lig in a Poke: If you buy a Horſe, you take o 
n . * to buy, tis only upon the Parts which are leaſt neceſſary, that you may 


he is cover'd, as they formerly preſented Horſes to 


the Saddle, and view him naked and uncovered; or, if 


« not amuſe yourſelf, with the Smoothneſs of his Coat, or the Largeneſs of his Crupper ; but have Time enough to obſerve chiefly his 
« Legs, his Eyes, and Feet, which are the moſt uſeful Members. (See Horace, Lab. i. Satyr. ii. Ver. 86, & ſeq.) Why then, in how 


« Eſteem of a Man, do you value him covered and wrapped up as he is? He ſhews us no Parts, but what are by no Means his Own; 
« and conceals from us thoſe by which only we can truly form a Judgment of his Merit. Tis the Value of the Sword, not the 
« Scabbard, chat you ſeek after: And perhaps you will not give a Farthing for it, if you ſee it unſheath'd. You muſt judge a Man 
« by himſelf, and not by his Dreſs. And as one of the Antients ſays, very agreeably, (Seneca Epiſt. Ixxvi. Pag. 221. Ed. Gronowii, Do 
« you know why you take him to be a tall Man? You reckon the Height of his Shoes : But the Baſis does not belong to the Statue: 
60 Meaſure him without his Stiſts. Let him lay aſide his Riches and Honours, and ſhew himſelf in his Shirt. Is his Body found, vigorous, 
« and fit to diſcharge its Functions? What Soul has he? Is it noble, great, and happily furniſhed with all the Endowments onging 
« to it? Is it rich in Accompliſhments of its own, or another's? Does there only want an Opportunity to ſhew, whether it can brave. 
« ly ſtand the Sight of a drawn Sword; whether it cares not which Way Life iſſues out, through the Mouth, or the Breaſt, he 
« ther it is firm, calm, and contented ? Tis this that muſt ſhew, and by this you muſt judge of the vaſt Difference between us. 


« Eſſays v. Book i. Chap. xlii. towards the Beginning. Juvenal has adnurably well expreſs d this Paſſage, which is quoted by J 


«* taigne, and applied to the Nobility ; in the following Lines. 


Dic mihi, Teucrorum proles, Animalia Muta 
Quis generoſa putet, niſi fortia ? nempe volucrem 


Great Son of Troy, who ever prais'd a Beaſt, 
For bemg of a Race above he Reſt ? 


But rather meant his Courage, and his Force. 

To give an Inſtance — we commend a Horſe 
(Without Regard of Paſture, or of Breed) 
For his undaunted Mettle and his Speed; 

Who wins moſt Plate with greateſt Eaſe, and firſt 
Prints with his Hoofs his Conqueſt on the Duſt. 
But if fleet Dragons Progeny at laſt 

Proves jaded, and in frequent Matches caſt, 

No Favour for the Stallion we retain, 

And no Reſpe& for the degenerate Strain: 

The worthleſs Brute is from New-Market brought 
And at an under Rate in 1 bought, 

To turn a Mill, or drag a loaded Life 

Beneath two Panniers, and a Baker's Wife. 

That we may therefore you, not yours admire, 
Firſt, Sir, ſome Honour of your own acquire; 
Add to that Stock which juſtly we beſtow 

On thoſe 5% Shades, to whom you all Things owe. 


s ; 5 Mr. Stepney 
orace, to ſhew the Folly of thoſe who only value and eſteem Men for external Thi appeals hildren 5 

% in whom Nature is not corrupted, by Ezample and Cuſtom, 2 8 5 

di quadringentis ſex ſeptem millia deſunt, 

Eft animus tibi, ſunt mores & lingua, fideſque 3 

Plebs eris, At fueri ludentes, Rex eris, aiunt 

di rea? facies. 


Horace, Epiſt, i. Lib. i. Epiſt. i. Ver. 57, Se. 


Sic laudamus equum, facili cui plurima palma 
Ferwet, & exultat rauco victoria circo. 

Nobilis hic, quocunque venit de gramine, cujus 
Cara fuga ante alins, & primus in æguore puluis. 
Sed wenale pecus Corithe, pofteritas & 

Hirpini, fi rara jugo victoria ſedit: 

Nil tibi mejorum reſpectus, gratia nulla 
Unbrarum, domi nos pretiis mutare jubentur 
Exiguis, tritogue trahunt epirbedia collo, 
Segnipedes, dignigue molam werſare nepotes. 

Ergo ut miremur te, non tua, primum aliquid da, 
Ruod pofſim titulis incidere, preter honores, 

Nuss illis damus & dedimus, quibus omnia debes, 


If you have not ten thouſand Pounds in fore, 
But want a thouſand, or a little more, 
Though you have Virtue, Conſtancy, and Skill, 
In Arts, thou ſhalt be thought a Common ſtill. 
And yet our Boys another Tale will tell 
ABI ſay, you ſhall be King, if ou do well. Mr. Creech. 
11112 another, 
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another, and pays ſome voluntary Submiſſions to 
him upon that Score; and ſince no Man can be 
forced to pay this by outward Violence, that Me- 
thod being more likely to confirm him rather in 
an obſtinate Refuſal of them; it is evident, 
that it is a Miffake to allow theſe Foundations the 
Force of any ſuch perfe# Right which might be 
aſſerted by Violence and Arms. For the Keſpect 
a Man pays to another upon Compulſion and Com- 
mand, is no Sign of any internal Reverence he 
has for him, but only that he is afraid of Puniſh- 
ment. And further, ſince external Signs of Ho- 
your, unleſs they proceed from Submiſſion of 
Mind, are to be call'd Shew and Mockery, rather 
than Honour, it would be Folly to threaten Vio- 
lence when they are denied; eſpecially if the 
Perſon, from whom they are expected, declares, 
that it is not out of Contempt that he omits to 
pay the Formalities of his Reſpect, but only be- 
cauſe te would enjoy his Liberty, and not be 
forced to do that which ought to be left to his 
own Pleaſure and Courteſy. And therefore the 
Scythian Ambaſſadors told Alexander the Great, 
« That they hoped it was excuſable in them who 
ce lived in Deſerts, not to know who he was, and 
« whence he came.” And Arioviſtus, in Ceſar's 
Commentaries, tells Ceſar, “ That, if he had 
ci been to deſire any Thing for himſelf, he would 
« have attended him in Perſon ; and that he 
tc could not but expect that Ceſar ſhould ſhew 
t him the ſame Reſpect *.” From all which it 
ſeems to be evident, that though it be agrecable 
to natural Reaſon, that Honours ſhould be paid 
to Perſons of ſuperior Excellencies, or further, 
that though it might be, alſo, allow'd, that it is 
no leſs a Command of the Law of Nature to ho- 
nour Perſons -4 Worth, yet ſtill that this Duty 
muſt be one of thoſe, which a Man hath no Right 
to demand from others, but which mult be leſt 
entirely to their good Nature and Civility, But 
when a Man pretends Right to demand Honour, 
or any Sign of it from another, tis neceffary he 
ſhould cither have Power and Authority over him, 
or produce ſome Compact tor his Right, or prove 
it by ſome Law made or approved by their com- 
mon Lord or Maſter. Mandeſlo in his Travels > 
relates, that in a Treaty of Peace, after a long 
War between the Portugueſe and the King of 
Cochin, it was a long Time before the Diſputes 
on each Side could be brought to a Concluſion, 
becauſe the Indian Nobles inſiſted, that the Por- 
rugueſe ſhould give them the Way, as the common 
People of their own Country were obliged to do. 
But, that the Portugueſe refuſing ſuch diſhonoura- 
ble Terms, it was agreed at length, that the 
Debate ſhould be decided by ingle Combat, in 
which the Victory happening to the Portugueſe, 


2 Ce/. de B. G. Lib. i. Chap. xxxiv. Ard Vologeſes, King of the Parthians, ayfwwer'd Nero awhen he ſent for him almoſt in the ſunt 
s ſo great a Sea, than me; when you are in Aa, we ſhall eafily agree when to meet. 2 
Mart. Ep. x. Ver. 8. Per medium pugnas & prior ire lutum, Senec. de Ha, Lib. . 


It is eaſier for you to 
d Mand:/lo Itin. Part ii. 


AMamer. 


Epit. Dionis. 


Chap. xxxvii, Becauſe you were placed in a little leſs honourable Seat, you preſently break into a Paſſion, 
ſter of the Feaſt, him that invited you, and him that was put above you: How ridiculous is it? What Difference is there, what Part0 
the Table you ſit at? Can a Seat make a Man more or leſs Honourable ? d 


Of the Power of the Sovereign 


ſelves. And it is ridicu 


Book VIII. 
the Indian Nobility were obliged to gi 

| give the W. 
to the Portugueſe, and t i ay 
pafe 5 ay gue, and to ſtand till they we? 

XV. But, however, between drinne, 

certainly the nobleſt Conteſt x font 2 uf ies, 
Eminence would be, to diſpute who ſhoulg and 
preſs the greateſt Readineſs to pa er 


Hono 
others, or more Modeſty in declinta it h. * 
5 g it them. 


us enough f 
grow warm and angry in a Contention * vi 2 
ward Honour; eſpecially when there is little = 
no Profit or Advantage to be made by it 2 
when it may end perhaps like the Diſpute Fong 
tion'd in the Epigram ©, Who only all go through 
the Dirt firſt. It was a good Vcterminuis 
enough which a certain Prince made, when = 
of the meaneſt of his Servants had qQuarr: 14 
which ſhould take Place at Church, that the great 
eſt Fool ſhould ſit firſt. For as to what Dun. 
tilian ſays, that @ poor Man's Honour is bis 1.9 
ao , it muſt be underſtood only of Amp: 
ſeem. But, between Princes and Nation; * 
iſputes about Eminence of Worth and Diguir 
and the Precedence which depends upon it, — 
generally, and in all Ages, been managed with 
7 Shew of Reaſon, and ſtronger Pretences, 
he Argument uſually urged in 7heſe Controyer. 
ſies will perhaps deſerve cloſer Conſideration, 
Thus much therefore is beyond Diſpute, that 
where a Prince depends upon Avother of ſaperin 
Power, the greater is the moſt honourable, and 
has a perfe# Right to Precedence ; tho perhaps 
the ſame Title may be common to both of them, 
'Thus there are Inſtances of greater Kings who 
have others call'd Kings under them, though in 
Reality they are no more than Magiſtrates and 
Governors of Provinces. Some Princes do Homage 
to others for their Kingdoms, as feudal; and ther: 
are others who hold theirs by other Titles. So in 
Tacitus's Life of Agricola, tis ſaid to be an ld 
received Art of Rome, to make and maintain-Kings 
to be their Inflruments of Slavery. And thus Ai. 
herbal, in Salluſt, ſays, that, when his Father M. 
cipſa died, he commanded him to think nothin 
in the Kingdom of Numidia his own, but the Pi 
miniftration of it, and that the Right of it be. 
long'd to the Roman Senate * And fo, allo, 1 
Prince, who has made an wnequal League with 
another, _—_— that very Ad acknowledge! 
Superiority of Worth and Dignity in the other; 
ſince he obliges himſelf to pay more Reſpect than 
will be given. And it is, I think, alſo, further cle 
that where a Prince hath obtain'd againſt anc- 
ther a Right of Superiority of Dignity or Precedent, 
either for his own Perſon, or as Head of iuch 4 
State or Commonwealth, whether by Compa# et 
Cuſtom, and ſuch a Sort of Sufferance, as no oth! 


Xighils 
and are angry with the l, 
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? In which, however, we ought not to 
« as to make my Life uneaſy by them. 


« Ttis, as it were, the Beauty and Grace whi 


« Conſequence, opens us a Door of Inſtruction, by the Example of others, and gives us an 
« there is any Thing that is inſtructive and communicable.” Montaigne's Eſſays, Book i. Chap. xiii. 
2 The Author ſays, duos Miniſtros minorum gentium, but, as he quotes no 


Sentence to Charles V. See lis Treatiſe upon The Uſe gf Hiftory, 


too far. © I love, ſays Montaigne, to obſerve the Rules of Civility ; but not ſo ſervile 
here are ſome tireſome Formalities in them, which provided we omit through Diſcretion, 
« not want of Judgment, we are not the leſs Genteel. I have often known Men uncivil by too much Civility, and troubleſome? 
too much Kindneſs. This induſtrious and genteel Way of puſhing one's ſelf forward in the World, is in ſhort a very uſefa] Scien 
makes us acceptable upon our firſt Admittance into Society and Converſation ; 
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CHAP. IV. 
robable Account can be given of, than that he 
was allowed to be the greater Prince ; that Right 
may be inſiſted on and maintained, as long as 
that Prince lives, who is, as it were, the Cha- 
rader or Mark of the Dignity, and under whom 
that Right was at firſt obtain d . 3 
XVI. But where no ſuch Right has been al- 
ready fix d, there Variety of Arguments are 
uſed to prove Superiority. of Eminence and Dig- 
nity. The Antiquity of Kingdoms, Families, and 
Governments, the Extent, Riches, and Power of 
Dominions, the Quality of that Power which the 
Prince holds over his Subje#s, and the Magniſi- 
cence of his Title, are the common and general 
Tipicks. That Antiquity adds a Sort of Reve- 
verence and Veneration to States and Families, is 
an Opinion commonly receiv d. And they who 
endeavour to ſupport themſelves upon the 
Strength of it, uſually urge, they enjoy'd their 
Dignity in full Luſtre long ago, when other 
Kingdoms were ſubject to the baſeſt Slavery; or, 
it may be, when the Family which now wears the 
Crown, and triumphs ſo inſolently in its new 
Honour, lay undiſtinguiſh'd among the common 
Herd of the People; that 'tis unpardonable Ar- 
rogance to diſpute Precedence with Princes, whoſe 
Predeceſſors might, if they had pleaſed, have 
made the Anceſtors of the others their Slaves ; that 
it is a Sort of natural and univerſal Zaw, that 
Things of later ſhould be inferior to Things of 
earlier Original, And from hence they uſually 
paſs to a pompous Repreſentation of the ſeveral 
great Actions in Far and Peace, which have been 
atchicy'd in that Kingdom by the Princes of the 
Blood Royal: Few of which Sort thoſe upſtart 
Nations and Families can preſume to challenge. 
Moreover, Power adds Terror to Reverence, and 
makes it not only Impudence , but Raſhneſs and 
Folly, to contend for Honour with thoſe, in whoſe 
Power it is to do us Good or Harm, as they 
leaſe, And, without Diſpute, tis a certain 
ay to demand and to obtain Honour, to tell 
the World with Sword in Hand, that, if they will 
nt, THAT ſball give it. Further, tis look'd 
upon to be an higher Degree of Eminence to be 
free from all other Reſtraints of SubjeFion, but 
thoſe which are due to G O D, the ſupreme Go- 
vernor of the World, than to be confin'd b 
human Laws, and to live under Ties of Compact. 
And laſtly, ſince the Title is commonly uſed to 
expreſs the Thing, the Ma _— and Greatneſs 
of it ; that may be ſuppoſed, alſo, to imply an 
Argument againſt Inferiority of Dignity b. 

VII. Theſe, with Arguments of a like Na- 
ture, may perhaps be ſpeciouſly urged ; but af- 
ter all, it muſt be confeſs'd, they can produce 
no more than an imperfe# Right, unleſs confirm'd 
by Compatt expreſs or tacit, according to recciv'd 
Cuſtom, And it will be no Difficulty to deſtroy 
the Force of theſe and all ſuch Arguments, by 
anfwering, that Antiquity alone can have no 


* 
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real Honour in it, ſince it only implies Yad of 
Continuance, which may be urged for the moſt 
inconſiderable Things as well as the moſt valuable; 
that all Kingdoms are, by their own Nature, free 
and independent; and that it is not material to 
enquire how long they have been ſo; that itmay 
indeed be allow'd, that, when a Kingdom hath 
long continued in a flouriſhing Condition, the 
Strength of its Conſtitution and the Wiſdom of its 
Government ought not to be queſtion'd ; and that 
it need not be denied, that the Favour of Hea- 
ven, and the Bravery of Subjects, was ſufficient 
to defend them againſt forcign Arms. But then, 
that Commenwealths of later Growth may poſſibly 
be ſettled as wiſely, and govern'd as happily, as 
thoſe that have ſtood much longer, nay, perhaps 
be eſtablith'd with greater Wildom, and enjoy 
greater Happineſs, ſince the wiſe and good [n= 
flitutions of antient States and Commonwealths ge- 
nerally coſt them dear, and they of later Date 
have the Advantage of ſceing and uſing what 
others diſcoyer'd before them; that the Favours 
of Heaven are not in human Diſpeſal, or certain 
to be long enjoy'd ; but yet that it is not impoſ- 
ſible to provide To far, that the State may not 
fall to Ruin of itſelf, for want of good and 
wholeſome Laws. In fine, that all Things ought 
to be valued according to their preſent State; 
what is paſs'd we have no more to do with, and 
what is to come doth not yet concern us, That 
diſtind States and Commonwealths never unite into 
Sy/tems, or form General Aſſemblies, where it may 
be neceſſary to oblige them of lateſt Standing to 
be content to be placed loweſt. All are allowed 
to enjoy diſtin&ly their ſeparate Freedom. That 
the Government of any State ſhould continue in 
one particular Family tor a long Courſe of Time, 
may be allow'd to be ſometimes an Argument, 
that the Pofterity ſucceeded and imitated the 
the Virtues of their Ance/tors ; but it muſt, alſo, 
be allow'd, that great Wealth and Riches only 
are ſufficient Guards, and not eaſily to be over- 
power'd, Much, alſo, in the longPoſſethon of aThro»s 
muſt be aſcribed to the Diſpoſition and Temper 
of the People, averſe to Change; and much in 
the Suucceſſion of good Princes to the Bleſſing of 
Heaven alone. But ſtill Princes and States of 
larger Origin, ambitious to be thought great, 
may caſily anſwer, that they cannot look upon 
any Thing as their own, which was net got b 
their own Induftry or Power =; that it is a very 
caſy Thing to take Poſſeſſion of large Eſtates or 
Dominions, purchas'd by the Succeſs of Ance- 
ſtors; but to raiſe a great Fortune, or an Em- 
pire, requires Bravery and Virtue ; that others 
owe their Greatneſs to the Chance of being well 
born, they to their own North and Excellencies ; 
that others can produce nothing for themſelves, 
but old forgotten Monuments of their Fathers 
great Actions; theirs is no borrow'd Luſtre, but 
the freſb Acquiſitions of their own Virtue and 


Vide Zac. Gedofred. de Præcedentia, Part i Chap. i. Add the Diſpute between the French and Spaniſh Ambaſladors in Aude. 
Maurocenus Hiſt. Venet. Lib. viii. Pag. 301, &c. & Memoirs touchant les mbaſſadeurs. By Mr. Wicquefort. 


> Vide Andr. Maurocen. Hiſt. Yenet. Lib. xii. Pag. 484. Where he talks of the Emulation that happen'd between the Princes of Ital 
Pius Quintus's preſenting Coſmus with the Title of Great Duke of Tus ö 7 x of Italy 


N 
Where he ſpeaks of a new Diſpute for Precedence, between the Duke of Ferrara, and the Duke of Tuſcany. 


cany. Vide Paul. Hiſt. Concil. Trident, Lib. v. Pag. 402. 
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I The greateſt Part of this Cha is Word for W. | s Diſſertati Aimati ich i 

* Acad = = 1 Bray pter, is Word for Word, taken out of our Author's Diſſertation de Exi/timatione, which is amongſt 
2 Nam genus, & proawos, & gue non fecimus ipſi, 
ö Ovid. Metam. Lib. xiii. Yer, 140, 141. 
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Valour. Laſtly, that no Degree of Honour is be- 
yond that of being a Sovereign Prince, and that 
this ſets the lateſt Families upon the Level with 
thoſe of the moſt anticut Date®. | 

XVIII. As for Potver indeed, that may often 
ſorce the Weaker to pay the Signs of Honour to 
the Greater, becauſe it is Madneſs not to yield to 
them who have Power to do us Harm, when they 
pleaſe. As Favorinus in Spartianus® 8 
told his Friends (who were angry with him for 
giving up a Mord to the Emperor Hadrian, that 
was uſed in good Authors) certainly he ought to be 
allowed to be more learned than every Man, who has 
thirty Legions at his Command © But if a Prince 
hath Strength enough to defend his own Domi- 
nions, he cannot be obliged to yield Precedence 
to any others, however ſuperior in Riches; ſince 
he has no Reaſon to be afraid of them, or to ask 
Relief or Protection from them. For where Li- 
berty is equal, a Diſproportion in Wealth can 
make no Difference. And theretore, if one Prince's 
Territories be ſix hundred Miles in Extent, and 


another's but one hundred, yet the Difference in 


the Kingdoms makes none between the Sovereigus; 
for their Power is of the ſame Nature in the 
greater and in the leſs; and the one may anſwer 
the Ends of Government as well as the other, Not 
to ſay further, that Power alone, as it implies 
Ability to do Harm, doth not include any Ex- 
cellence in it, which is naturally proper to com- 
mand /ncere Reſpe + For all Reſpe# hath a Mix- 
ture of Love in it, but Power to do Harm can 
certainly produce nothing but Hatred d. Os 
XIX. Fantier, abſolute unlimited Power may 
erhaps force from Subjes greater Degrees of 
Rep, not without a Mixture of Fear But with 
Sovereign Princes it can have no ſuch Effect, 
ſince they muſt look upon another Prince's abſo- 
jute Power, as it relates to them, to be no more 
than Liberty of Nature, which, in itſelf, gives no 
Man Pre-eminence to another, not ſubject to him. 
And ſince every Prince is to be valued, not by his 
own Rights only, but by the State and Condition, 
alſo, of the Commonwealth he governs; it will not 
be difficult to imagine that a limited Monarch 
may, from that, enjoy Advantages, which will 
make him greater and more con/iderable, than a 
Prince entircly abſolute. Laſtly, Titles and Words 
of all Sorts take their Value as Money doth, from 
Len. And ſince the higheſt Dignity of Princes 


is the Scvereign Power, it is ſufficient if that be 


expreſſed in its natural ſimple Senſe, or according 
to common Uſe. For the Pomp, or Modefiy of 
Words, neither can add to, nor leſſen the Thing. 
So the Turkiſh Monarch is uſually called Emperor, 
the Perſian no more than King; yet this Diſtinc- 


2 Ovid. De Faſt. Lib. v. Ver. 26. 
Quogue die partu eft edita, magna ſult. 


b Hadrianus 7» Spartian. Chap. xv. 
Juvenal. Sat. v. Ver. 130, 131. 


ima ſunt, que 


Non audent humines per tiſd dicere lend. 


Add. 1bid. Li 


Sar 


xiii. Chap. vi. s Hiſt. Gall. Lib. xiii, 


proper Style, ſeems to have a Sort of 


ſador from a crowned Heud. But becauſe vicar. 


The Day. that gave her Birth firſt made Ker Great. : 


And to this we may apply that of A-1obius, Lib. ii. Is this a ntw Thing which we are engaged in? In Time it will be oll. 
that old in which you are concerned? In the Times when it firſt began, that, alſo, was new. | 


o Freedom will from him be borne, 
Whoſe Cloaths are thread-bare, and whoſe Cloaks are torn. 


à Add. Jacob. Gadefred. d. Tit. de præcedent. Part. i. Chap. iii. 
glia, Part. ii. P: m. 246, &c. & Author, Cardinali/zi, Part. i. Lib. iii. p. m. 375. 
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tion in itſelf gives no Preference one 
For an affeQed Multi heil of Titles —— gon 
e 
in it; and may perhaps ſtrike ſome * — bann 
ferior and ignorant wor — but can * r 
Impreſſion upon foreign States and Princes, A. 
how was the Roman Emperor, for E xample bay 
cerned, whether Sapores King of Perſſa called hi 
ſelf Brother of the Sun and Moon, as J, _ 
Matcellinus relates, or of Saturn and Venys "Fax 
XX. From all which it is ſufficiently 9 
that there is no perſe# Obligation, which pred, 
poſes 2 Right in another, by which a Pri, 
Ty offefſed of ſovereign Power, is bound 80 
yield Precedence to any other King or Prin, ” 
more honourable, however Superior in the Pha. 
culars betore mentioned; neither is one free $t L 
or Commonwealth obligeU to yield more] thous 
Ro another is more antient, or more . 
ful. Nor indeed is a State governed by the Poplat 
inferior in Dignity to a State governed by a Prine, 
though in a Democracy there is no particular Per- 
ſon to be compared with a King. And hence an 
Anibaſſador from # free Commonwealth is not ne. 
ceſſarily obliged to give Precedence to an Ambaſe 


ous and derived Honour cannot be ſuppoſed to a 
pear with the fame Advantage as original; and z 
Miniſter cannot be inveſted with the ſame Dig- 
nity as a Prince; and fince * Commuonwealths 

can never meet in the ſame Place with Soverei 
Princes, but w their Ambaſſadors and Deputies; 
it is evident, that the Ambaſſadors of free Stats 
ou gbt to yield Precedence to all crowned Heads 
and Sovereign Princes. 2 iS. 
XXI. And this Equality between the Power 
inveſted with ſovereigy Power need not be any 
Objection againſt Interviews, or Conferences, to 
be made either in their own Perſovs, or by 
their 3 or —_ their aniting into a 
eftablifbed Council. For if a Prince make a Viſt 
to another in a foreign Country, the Laws of Cu. 
lity give the Stranger the Precedence, except ht 
comes in the Quality of a temporary Subject. Far 
though every Prince be ſupreme in his own D. 
minions, yet Princes in the fame Manner as 4. 
baſſadors, by a Sort of Fi#ion, feem till to con 
tinue as Perſons free, and within any Prince's Th 
ritories, to whom and by whoſe Conſent they 
make a Viſit, without taying aſide or difgulin 

their * Duality. For it is certainly unadviſable 
dangerous, for a Prince to venture incoguito into in 
a foreign Country, without having firſt procum Wi * 
Leave. It is certain Gramondus s confidently 3 
pronounces, that it is 10 Violation of a f tho 
ick Law, io ſeize and detain diſguiſed Plus vent 
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Mr. Bruls 
Add. Gor. Bates Elench. motuum nuperorum i f 
f Ammian Marcellin. Lib. xvii. C 
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I See Grot. Book 1. Chaz iii. Sect. 10. Aud Algernoon Sidney's Diſcourſe a n Government, Cha . 11,"Se” 32, 
See M. Byntenſboel's Treatiſe Du Juge Competent dei Aube ndl, 5 po P 32. 
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But I confeſs I do not ſee for what Reaſon; un- 
leſs it be, that to come in Diſguiſe, without giv= 
ing Notice, may ſcem to imply ſome Suſpicions 
of, and Diſreſpe# to the Prince of the Country. 
If two or more Princes are to meet. in a third 
Place, it would not be difficult to diſpoſe Things 
ſo, that no Preference be given to either of them. 
For the Rooms they arc to meet in, might be ſo 
contrived, as to leaye it abſolutely uncertain, 
which is the rt and moſt honourable Place in it. 
And upon this View, round Tables have been ſome- 
times uſed upon ſuch Occaſions a. The Princes 
may, alſo, declare before-hand, that the Cong#eſs 
ſhall be made without regard to Precedence, and 
that they intend to fit promiſcuonſly, or as they 

leaſe, or happen to place themſelves. So Phi- 
22 relates of the Brachmans of India , that 
they appointed no particular Place for their 
Prince (as the Greeks and Romans would think it 
neceſſary to do) but every one fits where he pleaſes. 
But this will ſtill be much caſier to be done, if 
Princes will pleaſe to meet incognito, and without 
their uſual Pomp and Retinue. Nor could they 
by any other Method more fully declare, that 
they would not raiſe Difficulties and Diſputcs 
about the Points of Dignity. Or if this Method be 
not thought the beſt, it may be determined by 
Lot; and that two Ways, either with Condition 
that every Prince ſhall, for the future, remain con- 
tented with what Place Chance determines for him; 
or elſe that every Prince, in Turn, ſhall ſucceed in 
a certain Order ſettled by Lot. But Diſputes 
may be much more caſily ended, if the Congreſs 
be formed only by Ambaſſadors , Coy ſince 
there is one Way more of preventing Difficulties 
among them, namely, if the ſeveral Princes their 
Maſters ſend them with Characters of different Va- 
lue. For fince different Degrees of Dignity ariſe 


| oy by arbitrary Impoſition, they may caſily 


varied ſeveral Ways. But here it is to be 
obſerved, that the Value of ſuch Characters muſt 
be determined by the common Conſent of Sovereigu 
Princes d. For if one 4" Prince ſhould, by 
his own Authority alone, rcate a New Character, 
to beſtow upon his Miniſters, whenever the Am- 
baſſador 34 his Demand for any ſuch particu- 
lar Honour from others, they may juſtly except 
againſt his Maſter's Power to oblige them to Pay 
it. But after all, it muſt be confeſſed, that ſuc 
an Evenneſs of 'Temper as Ageſilaus expreſſed, 
when he was placed in an obſcure Place in the 
Theatre, is often much the happieſt, in prevent- 
ing Diſputes: For as he ſaid, It fbould not be 
thought that the Place adds Honour to the Man, 
but the Man to the Place. It was a good Me- 
thod which Abbas, King of Perſia, took to pre- 
vent Differences at a publick Entertainment; 


* Auſonius in Judo ſeptem Sapientum. Ver. 78, 79, 80. 
Rear olim ineptum Delphicus luſit Deus, 


Duerentem, quiſuam primus Sapientum foret : 
Ut in orbe tereti nomina eorum inſcriberet, 
Ne primus ct, ne velimus quiſpiam. 


in Entertainments, that all ſhould be equal. Add. Athenæus Dipnoſoph. Lib. i. Cha 
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them who were inclined to the Perſan Perſua/ion 
he placed on his right Hand; thoſe of the Yurk- 
i/b he ſeated on his left, becauſe the Per/iars 
thought the right Hand the moſt honourable, and 
the Zurks the left .. And it was an artful Stra- 
tagem enough, which Alphonſus XI. uſed to ſi- 
lence an old Diſpute for Precedence between the 
two Towns of Burgos and Toleds ; when he came 
to ask their Opinions in Council, before any men- 
tion of their Diſpute began, they of Toledo, I 
know, ſaith he, are ready to comply with m 
Commands; let them of Burgos ſpeak: Whic 
immediately ſilenced both; both equally think- 
ing — preferred to each other; thoſe of 
Toledo, becauſe the King ſpoke in their Name 
firſt; and they of Burgos, becauſe they were com- 
manded to ſpeak tor themſelves firſts. | 
XXII. But if a laſting Society is to be erected 
between a Number of Eguals; and cvery parti- 
cular Member be deſirous that the Equality thould 
continue, but unwilling to admit the Determina- 
tion of the Let, or that a conſtant Succe//icon in 
Turn ſhould preſcribe their Places; there is ano- 
ther Method left reſembling the Chance of Lots, 
and which can be no Way prejudicial to the Dig- 
nity of any Member; and that is, that every 
Member ſhould take Place in the common Aſſem- 
bly, 1n the ſame Courſe and Order in which he was 
admitted into it. And this Method is to be pars 
ticularly obſerved with regard to all Members that 
arc admitted into the Society, after it is eſtabliſhed: 
For they that at firſt conſtitute the Society, had 
better perhaps take Place by Let, or by common 
Conſent and Agreement. And becauſe it is generally 
received in Colleges, and other Societies, that ever 
Member is to be placed according to the Order of 
Aamiſſion, Grotius gives it for an univerſal Rule, 
that the natural Order between Fellows of ſuch Socie- 
ties is to be placed according as they were received 
iuto them >, But it muſt be obſerved, that in ſuch 
Societies Priority or Pofferiority of Place, doth not, 
in the leaſt, imply greater or Jeſs Degrees of Dig- 
nity, but is only the Order of Equals in Honour. 
And therefore there is no Difference between the 


firſt and laſt in that Reſpe#. For it is a different 


Calc when the Preference is given for ſuperior Emi- 
nence of Worth in the Perſon preferred; as Auſo- 
nius tells the Emperor Gratian, © It is no Diſ- 
Honour to be ſecond, but of two honourable Per- 
« ſons he who hath the Precedence is the moſt 
*© honourable, But it is, alſo, obſerved by Gro- 
tius, in the Place before mentioned, that in Am- 
blies of Chriſtian Kings and People, met to repre- 
ſent the Body of the univerſal Church, it was the 
Cuſtom, that they who firſt embraced Chriſtianity 
ſhould, in all religious Aſſemblies, have the Prece- 
dence to others. And upon this Bottom, ſome 


One to Apollo once this Queſtion brought, 
Which he the firſt of all the Sages thought? 
Write in a Ring their Names, the God reply'd, 


And equal Dignity to each divide. 


iv. 
w ; de præcedentia, Part iii. P. Paul. Hiſt. Con. Trid. 
4 See My. Wizque- 


, | very well you have 
bund out a Way to make even this Place honourable. Vid. A Add. Plut. Sympofrac. Lib. i, Chap. ii, iii. 

| s Hieron. Oſorius de Rebys 7 ma 
Lis. ii. Chap. v. Sect. 21. Add. Boecler. in locum, add. Li 

Kc. Tit. xliv. d. J. C. de Tiron. Lib. iii C. Tit. v. d. lde Præpeſ. facri Cubiculi, Lib. i. C. Tit. iv. d. J. 


7:7. v. Chap. ii. Lib. x. de Prefiſſ. Jac. Godofred. Part. ii. Chap. iii. Sed, 17, 18. de precedentia, 
W Chap. Viv. in fin, | 


4.1 Fet. de Valle, 
Lib. i. Add. Gramond. Hi,. Gall. Lib. iii. init. n Grot. 


. 1. Tit. iii. Lib. i. D. de Albo ſcribendo. Lib. xii. Tit. iii. Lib. i. C. 4. Conſul. 


de Pref. Prator. Lib ii. C. Lib. x. 
+ Auſen. Panegyr. ad Grot, 


have 
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316 / the Power of the Sovereign 


have taken the Liberty to challenge Precedence, 
and claim the Superiority of Dignity as their 
Right, in all other Aſſemblies of what Nature 
ſocver. But whatever good Reaſons there might 
be to introduce Obſervations of ſuch an Order 
in thoſe ſacred Conventions; yet that the ſame 
ſhould be obſcry'd in all other Aſſemblies, and 
that the Antiquity of the Chriſtian Profeſſion alone 
ſhould produce ſuch Pre-eminence of Dignity, is 
what J can ſce no Reaſon for; eſpecially ſince 
it is one of the Commands of the Religion, In 
Honour to prefer one another a. Beſides, in Coun- 
cils the Clergy generally were the Parties princi- 
pally concerned ; the Lay Perſons appeared only as 
Aſ/iftants *, and, however this be, it cannot be 

caſon, that becauſe a Perſon in a certain Aſſem- 
bly, for a certain Reſp, which hath no Influence 
upon his Honour in general, yields the Precedence 
to another; he is therefore obliged to yield it 
every. where, and when there is no Regard had 
to thoſe Reſpes. And thus there are few States 
or Commonwealths, in which there are not parti- 
cular Perſons who are Members of ſeveral differ- 
ent Societies, and who therefore may in one be 
obliged to give Place to a certain Perſon ; when 
out of that, or in another, they arc known to be 
his Su periors. 

XXIII. But, however, it is evident, that 
there is that Force in ſovereign Power, which will 
always give the Perſon inveſted with it abſolute 
Right to the Preference to all Perſons ſubject to 
it. For, without Diſpute, Authority is ſuperior to 
Obedience; and it mult be allowed to be greater, 
to controul and command the Wills of others, 
than to ſubmit and comply one's ſelf. Nor can 
a Man have Power to deny Reverence and Regard 
to that Perſon, to whom he owes his Protection, 
and who has Power by Puniſhments to compel him 
to obey him. So that Government doth of itſelf 
naturally introduce Inequality among Men. Tho 
it is not unnatural to think, that, beſides that Ve- 
neration which is due to the Place and Office of 
the Sovereign, good Subjects often ſuppoſe them- 


ſelves obliged to pay other particular Marks of 


Efleem, to the particular Virtues and Excellen- 
cies eminent in their Prince b. But it is, alſo, 
further manifeſt, that the greater and more ab- 


ſolute the Prince's Power is, the greater will the 


Honour be his Subjects pay him. Nay, long 


a Rom. xii. 10. Phil. ii. 3. 
d Ne/tor in Homer Iliad. Lib. i. Ver. 277, Cc. 


Mime co, Timed”, Ibex io pore, Paving 
*AxliCiny, ze emo) ouoing £1pmoge TA : 
Exyzlox @ Baomnis, dre Zevs ud td wx2y. 


Though Achilles rather ſubmitted to the Conduct, than the Power 


c Tacitus Agricola, Chap. xxxix. d Vid. Lib. i. Tit. xiv. Lib. iii. De Ofc. Pretoris. Lib. xlii. Chap. xi). a 
f Ann. vi. Chap. viii. s To this we may apply that of Lucian, Judic. Vocal. It is fit and proper that every Letter ſhow 
continue in that Order in which it was at firſt placed ; and to go out of that, is to break all that is uk and equitable. And he tl 


firſt made theſe Laws for you, ſettled this Order, by which 
Dignity. Plin. Lib. ix. Epiſt. v. If the Piſtinctions between 
one another, nothing will be more unequal than Equality itſelf, 
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py wg - —_— OG though in itſelf it 
give him no real Strength, doth yet v 
derfully raiſe the Dignity of the Prince = 
notwithſtanding, Subjects may ſometimes c * 
their Princes in thoſe Foundations of Ela . 
which produce only an imperfe Right, * "+; 
therefore it was a moſt extravagant Vanit 2 
Hadrian the Emperor, to make himſelf 3 EM 
feſſed Rival to all the 5% Maſters in the e. 
they were famous for. And it was rigicy] a 
in Alexander the Great, when reading that Pla. 
in Homer, where the Greeks wiſhed the I 
might happen to Ajax, or Diomedes, or 2 
memuon, he broke into a Paſſion and {aid 77 
would have killed the he who ſhould hav: dane 
bim laſt. For it is no Diſcredit to a General, t 
have Soldiers under him of more Valour and * 
very than himſelf, though it is true, as Do 
laid, The Honour of being a good Commander is as 
great as that of being a good Prince*, But amon 
Subjects of the ſame Commonwealth, it is leſt entire. 
ly to the Sovereign to preſcribe the Meaſures and 
Limitations of znten/rove Efteem; and to grant to 
ſome Perſons perfect Right of Precedence to others 
And whatever Station he thinks fit to affign to 
any Man, that he may lawfully maintain againg 
any of his Fellow-SubjeFs, and that he Ought to 
be ſatisficd with 4. For as the old Centurion in 
Livy ſaid ©, Subjects ſbould think every Poſt howour. 
able in Service. And though perhaps ſometimes 
undeſerving Perſons may be preferred to Men of 
Worth and Merit, yet if a Man ſhould, upon that 
Account, be uncaſy and diſſatisfied with his own 
State, or give them Diſturbance in theirs, he will 
deſerve to be puniſhed for Contempt of the Smy« 
reigu Authority. For, as Terentius ſaid in Tac 
tus f, „It is not the Subjects Buſineſs to enquire 
« who-their Prince prefers, or for what Reaſons 
« Heaven has placed the ſupreme Diſpoſal of 
« 'Things in his Hands, and it is their Honour 
« to obey''s. But it might ſeem a good Way 
to ſilence the Complaints of ambitious Subjects 
if Princes, when the yeeter Perſons to Plas 
of Honour, would always have regard to those 
Foundations of Eſteem, which were before men- 
tioned; and. more eſpecially to the particular 
Services they have done to the Publick; which 
to reward with eminent Degrees of Eſteem, rathet 
than with Money, or Reward of like Nature, v 


Teaſe, Noble Youth, to Peace your Mind compel, 
Nor let your Rage againſt the King rebel ; 

No Prince like him in God-like Honour reign'd, - 
That c'er from Heaven his envied Throne obtain d. 


or Command of Agamemnon. 


. 8 | 
every Letter was for ever to continue in its own Place ® 


5 and Dignities were mixed, diſordered, and confounded vi 


WW 


1 % So that, ſays our Author, in his Diſſertation (de 1 Sect. 27.) Kings and Princes were only looked upon in Councils! 
« were Subjects of Eccleſiaſticks It is perhaps through the Remains of this pernicious Cuſtom, that in certain Places the Clergy, in * 
«« publick Prayers for the whole State of kind, never fail to mention themſelves firſt; and in Henkkig of the three Eſtates, or O 
« of the Kingdom, always name the Clergy firſt, then the Nobility, and laſtly, the Commonality. However Perſons of good Senſe (017 
think it very decent nor reaſonable, that a Miniſter, for Example, in the Prayers he makes on New-Yzar's-Day, does not pray 0” Bp 


for the Profoerit of the Prince, till after he hath wiſhed a 


« as this Prince is not one of thoſe Enemies, or Perſecutors of 
« us, to render Honour, as well as to others, as a Sort of Tribute, 
« a Folter-Father, and a Protector of the Church, c.“ 


Welfare both of the Church and State depended more on the Felicity of the C/e:gy, than that of the Prince. So much the 3% 


ouſand Bleſſings to himſelf, and the reſt of his Brethren, a u 


the Church, to whom nevertheleſs the Apoſtle St. Pau] come 
(Romans Xiii, 7.) by Virtue of an indiſpenſable Obligation, but 


genen 


CHAP. IV. in determining the 


nerally the politick Art of Princes. But fo 
much the rather, becauſe, except the Dignity 
and Pre-eminence of great Men among Subjects 
be meaſured by the Benefits and Afpftance they 
ive, or at leaſt are capable to give among their 
Fuferiors, it will be but inſignificant; and without 
Reality. But becauſe, if Princes were obliged 
always to place their Subjects, according to their 
intri nick Worth and Merit, the Trouble would 
be infinite to make Reviews of them, ſo often as 
it would be neceſſary, and beſides, that no ſuch 
Review could be made without diſpleaſing the 
reateſt Part of them, ſince 'tis certain, that the 
Generality of Men never conſider how many * 
have left below them; but how many they ſti 
ſee above them; it might ſeem perhaps to be 
the moſt proper and eaſieſt Method to beſtow 
Honours upon the Subje#s, at leaſt upon them of 
the bet Rank, according to the Offices they bear 
in the Commonwealth :. And then again, it will 
be caſy to prevent Complaints, if none but Men 
of Merit, and Perſons well qualified, arc put into 
thoſe Opfces b; and if the O/ſices themſelves are 
diſpoſed in a natural and — * Order. And in 
general, the moſt juſt and perfect Order of Offices 
ſeems to be, when the Honeurs annex'd to Offices 
are greater or leſs, proportionably, according to 
the Nature, Weight, and publick Importance of 
the Affairs and Buſineſs which belong to the Ma- 
nagement of them; and according as it requires 
the greateſt Parts and Accompliſhments to diſcharge 
them e. In Homer, Dignity of Office is preferr'd 
to that of Blood, even of natural Bravery and Cou- 


rage. For thus Neſtor tells Achilles. 


Fi Os 20 af bert, Ved J 78 Vie ire, 
A 3ye ofg]eo9; igt, ime} macbyearey Av. 


We own you brave, your Race divine adore, 
Him greater think, becauſe his Power is more. 


But it ſometimes alſo happens, that ſome Offices 


a Add. Lord Bacon's Eſſays, Chap. liii. 


— 5 non conſube tali 
Vilis honos ? 


© Ovid. Metam. Lib. xiii. Ver. 366, 368. 


atem qui temperat, anteit 
| Remigis Oflicium. ; 


© Hom. Lib. i. Hiad. Ver. 280, 281. 
gerend. reip. Pag. 811. 8 Salluft. Jugurth. 


Value of Subjefs. 


* Vide Bodin. de Repub. Lib. iii. Chap. vi. p. m. 501. 
h Diog. Laertius, Lib vi. \ 8. 
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in the Commonwealth have larger Shares of Ho- 
nour annex'd to them, than of Authority and 
Power; and ſometimes the quite contrary 5 per- 
haps, for ear, leſt Honour attended with much 
Wealth, and Power, might tempt the Magiſtrate to 
take Arms againſt the Commonwealth*. But, in 
every Rank of Offices, Men ſhould be thought 
more or leſs honourable, according to the Dignity 
of the Employment they have in it. Now though 
it is unavoidable, that one Offce will be look'd 
upon as more honourable than another; yet this 
will be no Reaſon that all and every particu- 
lar Perſon, entruſted in the more honourable 
Office, ſhould therefore challenge Precedence from 
all and every Perſon in the lets honourable ; but 
only that the high Perſon in the inferior Office 
ought to give Place to the firſt in the ſuperior, but 
may ſtill have Preference to all that are ſubordinate 
to the firſt, It is but rarely ſeen, that the Perſon 
gives Luſire and Honour to the Office. So it hap- 
pened once at Thebes, to the Office of Tax-gathers 
er, after Epaminond.as had boruc it . But as to the 
intrinſic Value of all Marks of Honour and Digs 
nity, that depends upon the Virtues and Dualifica- 
tions of the Perſons who wear them 8. And this 
was what Antiſthenes meant, when he deſired the 
Athenians to make a Decree that Aſſes ſhould be 
Horſes. 4 For though, as they tol him, nothin 
could be more contrary to common Senſe — 
« Reaſon; yet, as he anſwer'd, to prefer Perſons 
to Places of Truſt, and Command in the Com- 
monwealth, that are no way qualified for them, 
but only by that publick A# and Declaration, 
“ which puts them into them, is almoſt as ab- 
&« ſurd h.“ But if the Subjects come to an Agree- 
ment among themſelves, about their Order of 
Place, or if Cuſtom hath introduced any particu- 
lar Order, either Method may be ſuppoſed to 
have the Force of Law, unlcſs the Government 
except againſt, or forbid it i 


La 


d Otherwiſe it will fall out, as Claudian faith in Eutropium, Lib. ii. Ver. 322. 


Honour itſelf grows mean, 
When ſuch a Conſul rules. 


"Tis more to rule the Helm 
Than ply the Oar. 


EET Plut. 7» precept. 
i Vide Lib. xii. Tit. viii. L. 2. C. ut Me- 


nitatum Ordo ſervetur. And it is a remarkable Place in Suctonius Veſpaſ. Chap. ix. That it might be known, that the two Orders 


were not diſtinguiſhed ſo much by the Liberties they might uſe one another with, as by their Dignity ; u 
between a Roman Senator and a Knight, he thus pronounced, That ill Language ought not to be given 


was lawful enough to return it, when he began it himſelf. 


mm 


* 


E a Quarrel that happen'd 
rlt to a Senator; bat that it 


1 1 


* — 


1 Vid. Xexzph. Cyropæd. Lib. viii. Pag 130. Ed. H. Steph. where he ſpeaks of the Order in which he placed his Friends at an En- 
tertainment. It was a fine Invention, ſays Montaigne, and received by moſt Governors in the World, to eſtabliſh certain vain and 


FE © worthleſs Marks to reward Virtue with, ſuch as Crowns of Laurel, Oak, and Myrtle; the Form of certain Robes ; 
* © of riding in a Coach through the City, or going by Night with Torches ; ſome particular Seat in Publick Aiiembl 


ceived, according to the O 


« 


«c 


have formerly ſeen ſomething of it, that Men of 
and Profit; and this is very reaſonable and likely. 


* chael, which has been ſo a 
* with any other Thing but Honour. 


« 


cc 


* and noble.” Montaigne's Eſſay, Liv. xi. Chap. vu. 


Mmamamm 


the Privilege 
es; the Preroga- 


tive of Sirnames, and Honours, certain Diſtinctions in Coats of Arms, and the like: The Uſe of which has been differently re- 
o_ of the People, and ſtill remains. g 

* bours, the Orders of Knighthood, which were eſtabliſhed purely for this End. It is certainly a very good and profitable Cuſtom, 

to find out a Way to diſtinguiſh the Merit of Men of rare and excellent Parts, and to content and ſatisfy them by Payments which are 

not burthenſome to the Publick, and coſt the Prince nothing. And it has been always known by Experience, and we ourſelves 

uality were more jealous of ſuch Rewards, than of thoſe where there was Gain 


or, if to the Value which ought to be ſimply of Honour, you put Rich 
other Commodities of Profit, that Mixture, inſtead of enhancing the Worth of it, debaſes burr gn ol it. I OR 


As for our Part, we have, as, likewiſe, ſeveral of our Neigh- 


The Order of St. M;- 


in Eſteem among us, never had any greater Advantage, than that of having no Communication 


This was the Reaſon, that, formerly, there was no Employment or Eſtate whatſocvt 
which the Nobility aſpired with ſo much Ardour and Affection as they did to this Order; no: 1 A. 


Grandeur: Virtue embracing, and more willingly deſiring a Reward purely its own, rather glorious than profitable. 
other Rewards are not given on ſo noble an Account, fince we uſe them upon every Occaſion: W 
Fidelity of a Servant, the Diligence of a Courier, a Dancing-Maſter, a Tumbler, a Flatterer, 
do us; nay, even Flattery, Punping, Treaſon, and all Sorts of Vice, are paid with Money: It is no Wonder then, that Virtue 
receives, and defires leſs willingly this Sort of common Payment than that whych is proper and peculiar to it, and is all generous 


any Quality that bore more Retpect and 

| For, indeed, 
With »loney we recompenſe the 
Sc. and the moſt vile Offices they 


XXIV. But 


— 
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XXIV. But if Compariſon is to be made be- 
tween eminent Men ot diftcrent Commonwealths, 
it is clear, that the Foundations of intenſive E- 
fteem, even where ſuch Perſons are concern'd, 
can produce nothing more than an Aptitude to 
receive Honour from others, who have leſs Pre- 
ten/ions to thoſe Foundations than themſelves, And 
that whether the Perſon of greater Eminence come 
into a foreign Commonwealth, as a Traveller or 
Stranger; or meet others in a third Place; it muſt 
be excepted only, if the Prince oblige his Sub- 
jeds to give place to the Stranger; or if the Diſ- 
pute be determined by ſome third Prince where 
they meet, or if it be decided by Agreement or 
Cuſtom. And therefore the Dignity of an Office, 
which a Man bears in his own» Commonwealth, 
gives him no Right to prefer himſelf to the Sub- 
jedts of a foreign State that may perhaps bear Of- 
fices, which he, in his own Country, demands Pre- 
cedence upon. For a Right which is of Force 
againſt Feliow-SubjeFs, is not therefore of Force 


Book VIII. 
bay them Honour and Reſpect. But 8 

le ion of theſe only, * hath 2 1 * 
demand any particular Marks of Honour i - 
reign States; except he can obtain ſuch a Rich 
by ſome of thoſe Ways before mention'd. Fur 
becauſe Marks of Honour are always preſume 415 
be given as Rewards of eminent Virtus; theref, 2 
the civiliʒ d Part of the World abroad gener * 
pay almoſt the ſame Degrees of Reſpe& to pr 
Honours of foreign Nations, that are allowed 4 
at lone . But till they would be thought tod 
ſo, more out of Civility and Complaiſance, th 0 
from any perfe d Obligation. But there are Fro 
ſome States that allow but little Value to ford 0, 
Honours. Cicero ſpeaking b of ſome particuly 
Foreigners, who were of noble Families, docs 
call them abſolntely noble, but ſays they Bir 
(domi) at home, or ( ag f nor xobiles) among thei 
own People noble; the Meaning of which js oo 
foreign Nebility was not allowed the ſame Val, 
at Rome, that it had in its own Commonwealth 


{ 
againſt al other Perſons; for the ſame Reaſon What Cicero ſays in another Place ſeems more in 
that the Laws of foreign Nations oblige none but ſolent . If, ſays he, we make 4 Compariſon * | 
their own Subjects a. Nor is it any material Ob- tween the Men, the meaneſt Citizen of Rome's equal | 
jection, that perhaps the Foreigner in his own to the greateſt Man in Gallia. The Hononrs that a 
Country may have a greater Title than the Per- were given them who won the Prize at the Olyme 
ſon he diſputes againſt, For every State and pick Games in antient Greece are well known: But k 
Commonwealth may ſet what Value they pleaſe it would have been ridiculous for them to have ( 
(within themſelves) upon Titles and other Marks expected the ſame in other Places, where Stren 4 
of Honour, whether given by themſelves, or and Activity of Body were not in fo much 7 
others. Beſides, the Value of Offices, by the Efſfeem. 6 
Greatneſs of which the Meaſures of Honour are XXV. Laſtly, Since almoſt in every Nation hi 
generally taken, is different in different Nations. ſome Degree of Dignity is ſuppoſed to adhere to th 
And even the moſt beneficial and uſeful Arts are Birth; it will not be improper in this Place to th 
not every where equally eſteem' d; as it is well enquire particularly what is implied in Nobility ra 
known, that in ſome Countries the Arts of Peace of Blood, and what Value ought to be ſet upon up 
are moſt valued, in others thoſe of War. Beſides, it, when conſider'd in itſelf. to 
it is particularly obſervable, that the Words by And here it will undoubtedly be allow'd, that WF - 
which the different Degrees of Honour are ex- Nobility of Birth doth not of itſelf beſtow better de: 

reſs'd, do not only denote different Dignities Wo — of Body (though perhaps Goodneſs ed 
hf diſtinct Commonwealths, but have, alſo, ſome- and Elegance of Diet may ſometimes ſeem to cou- anc 
times greater Value ſet upon them, and ſometimes tribute to it) neither does it produce more-excel- WF lea 
leſs, even in the ſame Commonwealths, accord- lent Diſpg/tions of Mind, or a brighter Wit, oO K 
ing to the Alterations of Time, which raiſes or more vigorous Underſtanding ; but all theſe E- rits 

leſſens, we know, the Price of every Thing elſe. dowments may as well attend the weanej? as the i 
For the external Signs of Eſteem have their de- moſt noble Extraction. Nature does not take ary Wi . ye 
terminative Value ſet by the Impo/ition of every other Method in giving Birth to noble, than ſhe | Gen. 
particular Commonwealth; but the Foundations does to common Men. And conjugal Honour is, Pale 
of intenſive Eſteem, taken as they are in theirown or may be kept as ſacred among common Pep, Wr- — 
Nature, and in the Eſtimation of wiſe Men, as Perſons of the higheſt Duality. Nor would it . Perſo 
can never loſe. their Value. And therefore the be an eaſy Task to prove, that noble Families : 1 Kt 
World is every where ſo juſt to Virtue, to all ce- leſs corrupted, or expos'd to Adulteries, than tie 1 
lebrated Arts, Functions, and Employments, as to poor or mean ©. So that if even the Virtues of P- 1 ork 
| E © the 

a Add Memoires de Wicquefort touchant les Ambaſſadeurs, Pag. 519. 4 


b Pro M. Fonteio, Chap. viii. in fin. Pro L. Flacco, Chap. xni. in fin. 4 And this Value, I believe, is ſcarce any whet 
higher, than among the Indians, according to the Account we have of it in O/arivs, De rebus geſtis Emanuel. Lib. ii. Who tells 
that if any of the /»ferior People chance to touch a Nobleman, they think it a Stain upon their Nob:/ity, and a Diſgrace to their Fanih 
and revenge it as an jury of the 1 Nature, by the Death of thoſe unfortunate Perſons, Who happened to touch them. Ant 
therefore, he ſays, all 5h the Rank of Nobility, when they take a Journey any where, are forced to call out and make a Noi; 
and by that the Nhe, having Notice of their Coming, command them to break the Way, and ſo the meaner People eſcape Death 
and thoſe of Quality the Danger of a perpetual Blemiſb to themſelves and Family. And as the greateſt Crimes do not deprive theo 
of their Nobility, ſo neither can the greateſt Virtues excuſe Ob/curity of Birth in the others, but every Man muſt of Neceſſity {ub 
to the Condition and State his Father left him in. And theſe Nob/es, we are further told, were allowed the Privilege to lie with oe 
Men's Vive, when and where they pleas'd ; and if any of them happen'd to be with another Man's ig (a Sign of which w#! 
Target hung up at the Door) the poor Huſband dared not go into his own Houſe. e Phil. Baldeus Deſcript. Ore Mal iber: b 
Coromandel, cha . Xxvi. & de Idolat. Indor. Part ii. Chap. xvi. Mandeſlo Liner. Lib. ii. Chap. x. Add. Abrah. Rogerius % Nu 
nibus, Chap. i, ii. Drodor. Siculus, Lib. i. Chap. Ixxiv. In Euripides Hippolyt. Caron. Ver. 409, 410, "Tis ſaid of Adultcries, 


This Evil firſt from noble Families, 
With wide Infection tainted the whole Sex. 
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1 Vide Ciceron. Orat. in Ver. Lib. iii. Chap. xxiii. Pag. 44. Ed, Grew. 
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Cuae. IV. in determining the 


rents could be always ſuppos'd to be transfuſed 
into the Children, yet it would be extreamly * dit- 
kcult for many noble Perſons to prove, that their 
Blood deſcended to them pure from the firſt Rſe 
of their Family, without ſpurious or foreign Mix- 
tures . And it is ſo far from being always true, 


that 


Fortes creantur fortibus & bonis 2. 
The Brave do from the Brave and Good deſcend. 


That, on the contrary, we ſee nothing more com- 
mon than Inflances of the Degeneracy of the Chil- 
dren of the greateſt Men. Our Parents (as Ma- 
« rius b ſaith in Salluſt) may leave us all that it 
« jg poſſible for them to leave, their Eſtates and 
« Pictures, and an happy Memory of them- 
« ſelyes; but their Virtue they never did nor 
« can leave ; for that alone is what can neither 
« be given or received,” But further, tis poſ- 
ſible that common Perſons may be as well educa- 
ted as the noble; and 'tis not unuſual to ſee the 
Advantages the Great and Rich have of cultiva- 
ting and = their Minds, ſcandaloſly miſ- 
pent in Sloth and Luxury, to ſupply and ſupport 
the moſt extravagant Vices. It may well be pre- 
ſumed, as Plato lays e, That Nobility of Birth, if 
attended with good Education, may produce eminent 
Virtues. But it is, alſo, evident iz Fab, what De- 
generacy noble Families ſometimes fink into, and 
how much the Glory of Anceſtors is obſcured by 
the Blemiſhes of Poſterity 4. And *tis certain, 
that many who have been ob/curely born, have 
rais d themſelves to the higheſt Honours, purely 
upon the Stock of their own Virtues. Iſocrates © 
took it for a Topick to commend Nobility, that 
it did not, like other Gifts of Fortune, ſoon 
decay, or remove into other Hands, but conti- 
ed always with the Perſon it once belonged to; 
and thereſore was the beſt Inheritance Men could 
leave to their Children. But certainly, cxcept 
a Man can ſupport his Nobility by his own Ae- 
rits, or except he enjoys by it ſome particular 


a Vide Dio. Chryſoſtom. Orat. xv. init. Pag. 236, Ed. Morel. Grotium, Lib. ii. Chap. vii. F 8. 


e Alcibiad. I. Pag. 440, 441. Ed. Weeb. 
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Privileges in the Commonwealth, it can be but a 
very worthleſs inconfiderable Thing. And there- 
tore there is no Neceſſity in the Nature ot the 
Thing, that the Son thould ſucceed either to the 
Places, or Degrees of Kfteem his Father enjoyed, 
only by his Birth; eſpecially, ſince, in the 14 
Reſort, Mankind are deriv'd from the ſame Ori- 
ginal. For as Marius in Salluft ſays f, © Every 
Man partakcs of the fame common Nature, and 
c“ the Brave only have the beſt Title to Nobi- 
4 lity.” And therefore a Man's own Virtues, 
not thoſe of his ung ar ought to recommend 
him; according to the Character Iibullus gives 
of Mcſſala 5. 


Nam, quanquam antique gentis ſuperaut tibi Jaudesy 
Non tua majorum contenta «jt gloria fama, 

Nec queris quid quaque index ſub imagine dicat, 

Sed generis priſcos contendis vincere honores, 

Dauam tibi majores, majus decus ipſe futuris. 


For you, tho' grac'd by long deſcending Fame, 
Deſpiſe the dull hereditary Name; 

Nor from the Dead will borrow ſleeping Praiſe, 
Or rob their Monuments, your own to raiſc. 
Greater than all the Herocs of your Line, 

Jo your own ſingle Merits, you confine 

Your Praiſc; and to Poſterity will leave 

A greater Name than all your Race could give. 


RX VL. But however, it hath obtain'd in ma- 
ny States and Commonwealths, that Perſuns of 
Merit, who have been placed by the Government 
in Stations to which particular Privileges, and 
peculiar Degrees of Eſteem, are allow'd, might 
have the Advantage of deriving the ſame down 
to their Children by Birth, and in the Nature of 
an Inheritance h. For tis certain, that Nature 
has made no real Diſtinction between the Birth of 
the Noble and the Plebeian. The Difference be- 
tween them is grounded entirely on the Inpeſition 
and Indulgence of the Commonwealth, which al- 
lows, that ſuch a particular State, to which cer- 
tain Rights and Degrees of Eftcem arc anncxed, 


d B. Jugurth. Chap. Ixxxix. 


4 Ariſt. Rhetor, Lib ii. Chap. xv. Nobility conſiſts in Greatneſs of Extraction; 


Generoſity in not departing from Nature, which all that are No4/e cannot pretend to; for many of them are Perſons of no Worth or 


Value. Add. Stobæus, Serm. Ixxxiv, Ixxxv. 


e Entom. Helene. 


that the antient Egyptians held what we call Birth in no Manner of Eſteem. This appears 


B. Tugurth. wy. Ixxxviii. It was upon this Principle, 
rom a Paſſage of Diodorus Siculus, where 


that Hiſtorian ſays, © That, in the Funeral Orations they pronounced over their Dead, they never {poke of the Birth of the deceas'd 
Perſon, as the Greeks were accuſtom'd to do in the like Caſe ; becauſe, adds he, the Egyptians —3 quan all Men as equally noble. 


Ke} Tegi piv 7s yeves, Oc. Lib. i. Chap. xcii. Pag. 58. Edit. H. Steph. 


5s Tibull. Lib. iv. El. i. Ver. 28, Sc. h Leſbona#ttes 


Orat. hortat. The Children of ſuch as have behaved themſelves with Bravery, in Dangers that threaten'd the Commonwealths, are 
look'd upon to be ble. The Great ought not to love the firſt Ages of the World; it affords them a melancholy Proſpect to look 
into them, and ſee that we are all deſcended from one Brother and Siſter. Mankind compoſe together but one great Family, where 
the Ties of Affinity are only more or leſs diſtant.” La Bruyere's Manners or Characters of the Age. Pag. 308. This is agreeably 


expreſs d in the following Verſes of a modern Author: 


D' Adam nous ſommet tous enfars : 
La prend en eft connuet z 

Et que tous nos premiers parent 
Ont mene la charrue. 

Mais las de culticver enfin 


Sa terre labouree, 


L'un a detele le marin, 
L'autre Pafpres-dinee: 


That we are all deſcended from Adam, appears by this Proof; that all our firſt Anceſtors drove the Plough : The only Difference 
lies in this, that ſome left of in the Morning, and ſome not till Afternoon. ; 


. 
m—_ w_ 


——_ A 
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I cannot forbear here apply ing the following Verſes of Mr. Bolleau. which very well expreſs our Author's Meaning. This Poet 
ſays, « It would be very hard to prove, that ſome Interloper had not interrupted the Line of their Anceſtry ; and that their Blood, as 
pure as their Nobility, had flow'd down to them from Lucretia to Lucretia.“ 


— Que guelgue audacicux 
Na point interrempu le crurs de leurs Ayeux; 


Et que leur ſung tout pur, ainſi que leur Noblaſſe, 
E/? paſſe juſqu' @ eux de Lucrece en Lucrece. 


2 Horet. Lib. iv. Od. iv. Ver. 29. 


Mmmmm2 ſhall 


Sat. v. Ver. 83, & gg. 
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ſhall deſcend to the Poſterity of the Perſon it was 
firſt conferr'd upon , barely by Birth, without 
any new Grant. And if this Inpaſition be taken 
away, all the Diſtinction of Birth ceaſes. And 
therefore, when a Prince removes a Commoner in- 
to the Nobility, he cannot be ſuppoſed to make 
any Alteration in his Nature or Extraction, or to 
infuſe new Figour into his Mind; but only to 
place him in a State oppoſite to the Commonalty, 
and to give him Liberty to entail that, and the 
Rights conſequent upon it, upon his Children. 
Which was properly encugh ſignified by Amasis 
King of Egypt, when to ſhew that the Obſcurity 
of his Birth was no Reaſon why he ſhould be de- 
nicd his due Honour, as he was King, he melted 
a Baſon of Gold into an Image, and ſet it up to 
be —_— b, On the other Hand, if any 
Man be degraded from his Novility, either b 
Way of Puniſhment for ſome Fault, or becaulc 
he refuſeth to conform to the Laws of the Nobi- 
lity ; it is not ſuppoſed, that his Nature or Tem- 

of Mind is therefore altered, or that the 
Blood he derived from his Auceſtors is changed, 
ncither can it be denied, that he continues to be 
of noble Extraction; but he is only deprived of a 
certain State, and of the Privileges that belonged 
to it in the Commonwealth. And then he is in all 
Reſpects no better than a Commoner. And in the 
ſame Manner it muſt be ſaid, that neither Legi- 
timation nor Reſtitution * in Blood make any real 
Change in Nature, but only introduce certain 
moral Effects. Mac hiavel in his Hiſtory of 
Florence tells us d, that, after the 1 of the 
Duke of Atbens was expired, the ſovereign 
Power being lodg'd in the People of Florence, and 
the Nobility excluded by Law trom any Share of 
the Government, a certain Gentleman call'd Benchj, 
of the noble Family of the Boundelmonti, tor his 
Gallantry and good Services in the Wars againſt 
the Piſans, was preferr'd to be one of the Peo- 
ple, that is, was made a Plebeian. And the ſame 
Hiſtorian, in another Place, ſays „ that the 
ſame Privilege was granted ſeveral others of the 
Nobility. And, among the Romans, Clodius left 
the ſenatorian Order, and was adopted into the 
plebeian, that he might be capable to be made 
Tribune of the Commons *. 

XXVII. But however, it muſt be allowed, 
that generally all Governments, when they be- 
ſtow any ſuch publick Honour as that of Nobility 
on their Subjects, have Regard to Perſons known 


Book VIII. 


and make them ambitious to gain a 
wards, Beſides, it is but —.— 2 * 
the Children, influenced by the Example of 1 
Parents, may be proud to rival the Virty = 
their Families, and maintain their Title to rey 
Honours, by the ſame Methods which at fen 
gain'd them. Nor is it leſs eaſy to ſuppoſe res 
Parents may think their Honour engaged to t 
Care, that the State ſhould not have Nn 
complain, that their Children were grown de n 
nerate, Now, when it was allowed therefs 1 
that Nobility ſhould be annexed to the Birth 
and run in the Blood, it was to be expected tha: 
Perſons would not ſubmit to mix with Familie 
of mean Extraction; leſt, by marrying beneath 
themſelves, they might ſeem to debaſe the; 
Quality, and cut off thoſe Rights Which the 
would derive to their Children. It might fe, 
alſo prudential, rather to admit the D 
ters of Equals than Interiors to ſhare in has 
Dignity ; and it might be thought of Moment 
that the rich Tradeſman's Daughter might nt 
be capable of being preterr'd before the poorer 
of the Nobility. And that Poſterity might ng 
diſpute their Deſcent, it would ſeem necelſ. 
to keep an exact Account of their Families and 
Pedigrees. When, on the other Hand, it would 
be needleſs for Perſons of meaner Rank to take 
the ſame Care to regiſter their Anceſtors, ſince 
they enjoy no ſpecial Privileges upon the Score 
of Birth, but are obliged to ſupport themſclyey 
by their own Induftry and Virtue, | 
XXVIII. Further, to illuſtrate what has been 
ſaid, it may not be improper to enquire, hat 
particular Inſtitutions, relating to Nobilit, were 
oblery'd amongit the Romans. Now Romuly 
therefore, that he might digeſt his rude difor. 
der'd Multitude, into the proper Form of a C. 
vil Body or Pcople, made Choice of an hundred 
Perſons out of the Maſs s to be his Council; 
and theſe he call'd Patres, either to expreſs the 
Nature of their Station, or their Age ;-the re 
of the People were ſtill no more than Comms, 
The Deſcendents of the firſt were call'd Fat 
cians, by an eaſy and plain Denomination, ins 
plying, that they were of the Family ot th 
Patres; or, as others ſuppoſe, That the mh 
could ſbew their Fathers, the reſt being ouly 1 
Company of Fugitives, that could not tell wh 
their Fathers were, nor prove that they wr 
free Parents, and therefore were no better thi 
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by ſome diſtinguiſhing Excellencies, or extraor- Filii Terre f. And this Suppoſition they attem WW © 
dinary Merits, And as ſuch Perſons juſtly de- to prove, becauſe, whenever the Patricians v7 but | 
ſerve a larger Share of Eſteem than others, ſo aſſembled by their Kings, the Precones, u — 
tis to be ſuppoſed, that their Virtues are thought Criers, call'd cvery Man by his own, and hy xi. 
more valuable, when the Rewards of them are Father's Name; but that the Plebeians «t hence 
allowed to be derived to thoſe, for whom Na- ſummon'd to the Aſſembly by a Trumpet, 0 —4 
ture gives all Men the ſtrongeſt Affection; eſpe- Ox- horn, the publick Servants going throw This 
cially ſince *tis natural to believe, ſuch Favours the City, and calling them by that Sound ci of N 
may provoke the Emulation of other Subjects, Diomiius Halicarnaſſeus indeed, according ob? Puke 

2 Hud. Huartus Scrut. Ing. Chap. xvi. p. m. 488, Cc. b Herodot. Euterp. Pag. 99. Ed. H. Steph. © And in this Sk a wen 


may underſtand that of Euripides. Phaniſ. Ver. 821, G&c. 


„ Vp © (44 x22, K TY] tov uanby, Kc. 


For what is once diſhonourable and foul, 
Is never otherwiſe ; the bate-born Son, 


d Tic. iii. e Lib. v. f Vide Plutarch. Romulus, Pag. 24. D. Et Quxft. Rom. Pag. 278, C D. 


© 


Still on his Mother's black Reproach refleQs, 
And on his Father's Obloquy and Shame. 


* J. C. Lib. vi. Tit. viii. De jure aureorum annulorum, & de natalibus re/iituendis. 2 Vid, Liv. Epitom. L. 103. 


2 Vide T. Lv. Lib. i. Chap. viii, 


uſual Turn, == a ſofter Interpretation to this 
Cuſtom , telling us that the Præcones call'd the 
Patricians by Name, by way of Honour; and 
that the Commons were ſummon'd by the Horns 
only for Expedition. But tis clear that Decius 
in Livy ſeems to contradict him b. « For was it 
« never heard, ſays he, in what Manner theſe 
« Patriciaus were at firſt conſtituted? That 
& they did not drop down out of the Clouds, 
« but were only ſuch Perſons as could (Patrem 
« ciere) name their Fathers, that is, were no 
« more than Free-bory + I myſelf can now call a 
« Conſul my Father, and my Son, his Grandta- 
father.“ From all which it appears, that it 
was Title enough to the primitive Nobility of 
Rome, to be born in lawful Wedlock, and of free 
Parents 3 “ For indeed, in all new ere&cd Com- 
« monwealths, Nobility muſt neceflarily be late, 
« and rais'd by Virtue 4. And hence the Pa- 
&« tricians urged, that they were the only Perſons 
« who were of any Family, that were related by 
« Gentility to one another.” And therctore 
Cicero in his Topicks gives this Definition of the 
Gentiles or Perſons of Extraction and Quality: 
„They are Perſons who have all the ſame 
« Names, arc deſcended from tree Parents, none 
« of their Anceſtors were ever Slaves, nor were 
« they themſelves ever depriv'd of Liberty . 
Though, in Courle of Time, 'tis certain the 
Plebeiaus, alſo, form'd and aflerted their Gentes or 
Families f And hence the modern Languages, 
derived from the Latin; call Noblemen and 
Perſons of Quality (Gentlemen) (Gentiles Ho- 
mines But afterwards when the Plebeians were 
allowed to make Intermarriages with the No- 
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Account they inſiſted, that all the Offices in 
the Commonwealth ought to be given cntire- 
ly to them, becauſe they only had the pro- 
per Auſpicia or Omens of Succeſs. But this 
ridiculous Pretence was ſoon, as it deſerv'd, 
expoſed and neglected by the Plebeiaus. 
Though ſome of them too, to thew that the Pa- 
tricians had no juſt Grounds to aſſume ſuch 
a Prerogative, ſet * their private Sacra and 
Family Rights s. hich atterwards growing, 
burthenſome upon their Heirs, were taken off 
by Coemption, as Cicero informs us h. 

XXIX. But afterwards, when the Senato— 
rian Dignity, and great Offices of the Com- 
monwealth, which had been engroſs'd all by 
the Patriciaus, were left open and free for 
the Plebeiaus eſpecially, the Nobility of Rome 
was not mcaſur'd ſo much by the Date of 
Families, or Patrician Deſcent, as by by Num- 
ber of Images. And, from that Time, the no- 
ble Familics of Rowe were diſtinguiſh'd into 
Patrician and Plebiian i. "The Equeſtrian Or- 
der was not properly Noble by Inſtitution 
of the Commonwealth. Tacitus ſays, indeed, 
in his Life of Agricola, that Agricola's Grand- 
fathers on both Sides had been Procurators or 
Sollicitors to the Emperor, which is the Eque- 
ſtrian Nobility But the right Senſe of that 
Place is, that they who were Senatorian Fa- 
milies, meaſured their Nobility by the great 
Offices they had borne, uſually call'd Magi/irg- 
tus Curules; ſo the Procuratorſhip to Ceſar was 
look'd upon by the Knights to have bcen a 
Sort of Nobility, eſpecially becauſe, beſides 
that of Prefe# to the Prætorian Cohorts, or the 
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bility, and fo all the Diſhonour and Baſeneſs of 
their Original, if there were ever any ſuch, 
might ſeem to have been worn out ; then the 
Patricians found out another Difference to di- 
ſtinguiſh themſelves from the Commons, by in- 
ſtituting certain Religious Rites particular to 
each Family, and —— a peculiar Sort of 
Sanctimony to themſelves. And upon this 


Emperor's Life-Guards, there was no higher Of- 
fice which belong'd to that Order, as ſuch. 
So that, in the latter Ages, the Nobility of 
Rome did not conſtitute any particular Order, 
ſeparated from the reſt of the People by pecu- 
liar Rights, but cvery Man was allowed to be 
noble upon his own, or his Anceſtors Merits, 
either as he was able to produce their Statues or 
a Rom. Antig. Lib. ii. Chap. viii. 


b Liv. Lib. x. Chap. viii. i» fin. C Juvenal. Sat. viii. Ver. 272, Oc. 


Boaſt then your Blood, and your long Lineage ftretch 
As high as Rome, and its great Founders reach ; 
You'll find in theſe Hereditary Tails, 

Your Anceſtors the Scum of broken Jails ; 


And Romulus, your Honour's antient Source, 
Was a poor Shepherd's Boy, or ſomething worſe. 


Et tamen ut longe repetas, longeque rewolvas 
Nomen, ab infam? gentem deducis Aſylo. 
Majorum primus quiſquis fuit ille tuorum, 


Aut Paſtor fuit, aut aliud quod dicere nolo. Mr. Se ney 


4 Liv. Lib. i. Chap. xxxiv. © Boetius in Topicis, The Gentiles are ſuch as bear all the ſame Name, as the Brutus's, the Scip:s's ; 
but if they are Slaves, they are not Gentz/es. And though perhaps the Children and Deſcendents of Freed Men may have the fame 
Name, yet they are not therefore in the Number of the Centiles, becauſe Gentility muſt be derived down from a long Race of ſuch as 
were Free-born. f Add. Franc. Connanus Com. Jur. Civil. Lib. ii. Chap. xi. s Vide Liv. Lib. iv. Chap. ii. Lib vi. Chap. xl, 
xli. Lib. x. Chap. vii. h Cc. pro Muræna, Chap. ii. Add. Godof. in Cic. Epiſt. Fam. Lib. vii. Ep. xxix. But it appears from 
hence, that our Author has follow'd thoſe who confound two Sorts of Coemprio very different from each other; and, at the {ame Time, 
WF two Sorts of Old-Men, whom the Romans called Senes Cormptionales. The laſt Editors of Cicero have taken Notice of this, in the 

Places quoted by the learned Joh. Frederic Gronovius, who has prov'd this in his Treatiſe, De pecum. Veter. Lib. iv. Chap. vii, viii. 
This was the Manner, in ſhort, in which they acted in theſe Caſes. The Heir, in Concert with the Uſurer, fold him, tor a 'T'rifle 
of Money, with the Formality of the Balance, (per æs & libram ) the Inheritance, either in Whole, or in Part; with this expreſs Sti- 
pulation, That the imaginary Buyer ſhould reſtore him what he had ſo bought. The Name of Ii being thus extinguiſh'd, le who 
truly recover'd the Inheritance, was, by this Means, freed from all Expences, and, conſequently, from all the domeſtic Ceremonies at- 
tach'd to that Character. This is what the Romans call'd, Sacra deteflari, Secrorum deteftatis : Upon which the Lawyer Servius Sul- 
fitius has wrote a Book, mention'd by Aulus Gellius, Lib. vi. Chap. xii, tho” he had not a very exact Idea of the Subject. Sce 
Joſeph Scaliger, in Feſtum, upon the Word Pure.) There was another Way of getting rid of thoſe domeſlic Sacrifices, which was 
done in an Aſſembly of the People, call'd Calata Comitia, as we are inform'd by Aulus Gellins, Lib. xv. Chap. xxvii. We may fee 
alſo, with Regard to ſeveral Caſes, ſimilar to this, and the ſubtle Expedients which the Lawyers invented about them, Fea xcrs pa 
vous, De Juriſpr. Muciana, Pag. 67, & /eqg. Several learned Men have been deceived for want of underitanding the Terms and 
Principles of the Roman Law, upon this Subject: For Example Cyarrss Sicovius, De Artig. Jur. Civ. Rim Lib. i. Chap. xii. 7 
=”. where he explains a Paſſage of Cicero, which he applies very ill, De Lrgibus, Lib. ii. 20. in fir. 1 might, alſo, thew how much 
EM. Dacier has confounded himſelf upon the ſame Account, in his Notes to Horace, Lib. i. Sar. v. Ver. 109. But this is no: the 
Place for it. i Liv. Lib. x. Chap. vii. The P/ebeians can number their Triumphs; and it doth not now repent them of their 
Nobility, Lib. vi. Chap. xxxvii, towards the End. From that Time the Commons will enjoy every Thing the Patricians value themielves 
pon, Authority and Honour, Glory of War, Deſcent, Nobility, r 
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Images, or to raiſe himſelf to Places of Honour 
by his own Virtue * *, But though many of the 
Roman Offices were no leſs neceſſary and ſervice- 
able in Timcs of War than Peace, as that of 
Di&ator, Maſter of the Horſe, Conſul, Pretor 
yet ſince Peace is, as it were, the ordinary State 
of a Commonwealth, War the extraordinary; 
and ſince thoſe O/ices, alſo, ſeem, as well by their 
Nature as * Appellation, to bear a nearer Rela- 
tion to Peace than War; it muſt be allowed, that 
Roman Nobility had rather a civil Original, than 
a military. And, indeed, it would haye been a 
Method altogether impolitick, to have confin'd 
Nobility to ſimple martial Courage, ſeparated 
and diſtinguiſhed from the Office and Conduct 
of a Leader (ſo as hereby to have conſtituted a 
particular Order, enjoying large Rights and Im- 
munities) in ſuch a Commonwealth, where War 
was the common Profeſſion, as I may call it, of 
every Subject. The Roman Nobility, therefore, 
did not conſtitute any peculiar Rank of Perſons 
in the Commonwealth; nor did it afford any 
other Advantage more conſiderable than this, 
that the Images of famous Anceſtors uſually 
made the Way to Honour more open and eaſy. 
XXX. From all which it is evident, that the 
Nature and Genius of modern Nobility, in moſt 
of the Kingdoms of Europe, is much dillerent. 
For with us the Nobility conſtitutes a particular 
Order, diſtinguithed from the reſt of the Subjects 
in Dignity, and by extraordinary Rights and 
Privileges. Beſides that, the Prince trequently 
confers the Honour of Nobility, without giving 
any publick Employment with it, and that too, 
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pay ſo much Honour only to the vi * 
tary, when the Chineſe, oe: the other Hand N 
fer the Men of Learning to thoſe of the GE 
will not be difficult to reſolve. For it ge 
confider'd, that though the Advantages whi 

the Commonwealth receives from Men of I, 
Lite and Profeſſion, are no Way inferior to — 
it gains by Perſons military (for certain] = 
torm good Laws; to er — 
tially; to increaſe the Riches of the State. by 
Improvement of Trade and Commerce: to be 
able, by the Force of Eloquence, to com f 
popular Diſcontents, and to incline the Minds 
of the People what Way ſoever the Poſture of 
Affairs 2 to diſcover the Counſels and 
Deſigns of foreign Enemies, and to prevent or 
fruſtrate them; are Excellencics of the higheſt 
Nature, and that deſerve the greateſt Honours) 
yet civil Perſons have not always that Eſteem 
and Value paid them, which is their Duc, and 
1 among People of ſcanty Knowledge 
and Obſervation, both becauſe the natural and 
acquired Perfections, which are neccſlary to the 
Attainment of civil Accompliſhments, lic gene. 
rally out of common View, and are not well un- 
derſtood by vulgar Apprchenſions; and becauſe 
they ſeem to diſcover themſelves in a ſedate ſilent 
Way, without Noiſe, or Violence, or Danger, 
But now the military Virtues and Qualitics are 
perfectly of another Nature. And therefore, 
though Courage and Reſolution are no leſs neceſ- 
ſary in civil Adminiſtration and Conduct, than 
military; yet People of martial Temper and 
Spirit, who had rather purchaſe a Subſiſtence 


not ſo often in Conſideration of civil as of mili» with their Blood, than by their Sweat and In. b 
tary Accompliſhments and Virtues. One Argu- duſtry, think nothing more glorious and noble, 
ment of which, among others, is, that noble than to be 1 againſt all the Terrors f 
Families diſtinguiſh themſelves from one another, War, than to face and defy Death and Danger, . and 
as well as from Commoners, by Devices impreſs'd and to hazard, what is of all Things moſt valu BF Th 
upon Shields, with an Helmet placed above; able, Life itſelf; that other Men may live in — 
and which are therefore call'd Arms. Of the greater Eaſe and Security 4. For theſe Reaſons, . tri. 
Antiquity of which Diodorus Siculus may be in many Kingdoms of Europe, the Nobility hold WWF Pag. 
thought to give an Account b, when he tells us, their Eſtates by a feudal Right, and have Im. C 
« That the Arms of the Gauls were Shields tics from ſeveral Duties ſettled upon them, which WE dong 
« about the Height of a Man, flouriſh'd and are exacted from thoſe of inferior Rank, purely WF V. 
« emboſs'd with every one's proper Device, as becauſe they are obliged to attend the War, ler ami 
« he 1 to have it. Some, he adds, held and aſſiſt the State in military Service. The O.. their 
ce before them Images of Beaſts in Braſs, artfully ginal of which feudal Right ſeems to be hinted BW 
« contrived to ſerve both for Defence and Orna- in Lampridius's Life of Alexander Severus, Chip. WF” 
« ment. On their Heads they wore Helmets of lviii, where he tells us, (That the Lands wh WF” 
« Braſs, beautified, as they thought, with ſome “ the Emperor took from the Enemy, were gyn 
« Mark upon the Creſt of them, which might be “ to the Officers and Soldiers who lived upon We 
« ſcen at a Diſtance. Their uſual Ornament was © the Borders, to enjoy them for ever, provide! WW: 
c the Horns, or the Head of ſome Bird or Beaſt © they would oblige their Heirs to enter i, 
« form'd upon them, or fixed to them ©.” For © military Service, and never to live a pri 
what Reaſons this Part of the World ſeems to © Life; the Emperor ſuppoſing that they woul 
To this Purpoſe is that of Claudian, De Con/. Prob. & Olyb. Paneg. Ver. 13, Oc. 
DLnemenngue requires Through all the Line, each Worthy you can name, 
Hae de ſlirpe wvirum, certum f de Conſule naſci. His noble Birth doth from a Conſul claim ; 
Per fafſces numerentur avi, ſimperque renata Th'Imperial Faſces each Deſcendant grace, 
Nobilitate virent. And add repeated Honours to the Race. 
b Tib. v. Chap. xxx. © Add. Hobbes Leviathan, Chap. x. in fin. d Vid. Ariſt. Probl. F 27. q. 5. The Nobility en 
their Lives for the Preſervation of the State, and their Sovereign's Glory. © The 1 eaſes the Prince of Part ot tie Cur 
« Judging the People; on both Sides ſublime Functions, and of great Advantage : And Men are ſcarce capable of performing = | 
„Things Yet I know not the Reaſon, why the Sword and the Gown are always quarrelling with each other; and have almok © | 
« hauſted their whole Stock of Invectives on both Sides.” La Brugere's Manners or Characters of the Agc, Pag. 305. Ed. BA. 19 | 
_ _ | 
r Vide Juvenal. Sat viii. Ver. 8, 19. Fo 
2 But every Body knows, that the Name of Prætort, who were the ordinary Judges, is derived from Pr.o-eunds, tha: he Nobili 
going feremoſt, or commanding in War, See the deceaſed M. Perizonius's Diſſertation De Prætorio, F 3, & jig. 10 Trad! — ie 
that the Foundation and Conſtitution of the Roman Government was intirely turn'd to War. a, 12. 4 


Caf. IV. 


« be the better Soldiers, when they were, alſo, to 
« defend their own Eitate.” And hence, it is 
unuſual for the Nobility to turn to Trade or 
Merchandize, not becauſe ſuch Profeſſions are 
really mean and diſhonourable *; but becauſe 
they would divert them from their military Way 
of Life, and force them upon the Diſhonour oft 
enjoying Fiefs and Privileges gratis, without any 
Returns of Service. And therefore, wherever 
the Nobility arc allowed, without Diſparage- 
ment to their Honour, to apply themſelves to 
Trade and Mere handiae, it may ſafely be interr'd, 
that they had no military Original. The Eg y pti- 
aus, Secythians, Perſians, Lydians, and almoit all 
the old barbarous Nations, according to Hero- 
aotus's Account of them Þ, look'd upon all Per 
ſons, who apply'd themſelves to Trades, and 
Handicratt Employments, to be the meaneſt 
and loweſt Sort of Subjects; and their Children 
they always thought mean and baſc. They on- 
ly were allowed to be of Quality, who were above 
all mechanical Employments; and eſpecially, 
who made War their Buſineſs and Profeſſion e. 
And at Rome there was a Law preterr'd by 
uintus Claudius, Tribune of the Commons, 
« That no Senator, or Senator's Father, ſhould 
« have any Ship of greater Burthen than would 
« contain the Quantity of three Hundred Am- 
« phore.” Such a Ship being ſuppos'd large 
enough to _ their Corn out of the Field ; and 
all Trade was look'd upon to be beneath Perſons 
of that Dignity 4. | | 
XXXI. But, notwithſtanding, there are, and 
have been ſome States and Commonwealths, 


in determining the Value of Subjefs. 


823 
where the Honours allow'd to Birth e, have been 
and are very inconſiderable; every Man being 
left to raiſe and ſupport his Nobility, by his Me- 
rits to the State. © So the Egyptians, we arc 
told, in their Funcral Orations, never uſed to 
« make mention, as the Greeks did, of the Fa- 
« mily of the Party deccaſed; becauſe they 
thought every Man cqually noble: But his 
« Education they were always ſure to ſpeak of and 
Manner of Lite, his Picty and Devotion, his Juſ- 
c tice, Continence, and what other Virtucs he was 
« knownto have practiſed f.“ So the Turks never 
ſet a higher Value upon themſelves, than what may 
ſeem due to their own Merit: To the Ottoman 
Family only they allow Nobility of Blood s. Nei- 
ther do the Chineſe expreſs any Honour for Anti- 
quity of Deſcent, the pooreſt and meaneſt Perſon in 
the Empire is capable by his Learning only of pre- 
terring himſelf to the higheſt Places of Honourh : 
And in their Marriages, neither the Emperor him- 
ſelf, nor any of his Children, make Choice ot their 
Wives with regard to Extradtion, but only to tac 
Beauty and Agrecableneſs of the Woman i. Such 
Cuſtoms, perhaps, may be contrary to thoſe which 
are reccived in this Part of the World; but not- 
withſtanding the wiſer Part of Mankind ever have, 
and always muſt allow it to be true, that Nobility 
ought not to depend only upon the Blood, but 
ſhould much rather be raiſed and eſtabliſhed upon 
Virtue k. It was a ſcvere, but a very proper An- 
{wer which Autigonus gave to the Son of a brave 
old Officer, ambitious of Honours he had not de- 
ſerved, It is your own Virtue, and not the Blood you 
derive from your Father, that muſt recommend you 
70 


W ſame Place. 
genus jactat ſuum, aliena laudat. Botius de Conſolat. Philaſopb. Lib. iii. Metr. 6. 


2 Conf. Bodinus de Repub. Lib. iii. Chap. viii. p. m. 546. Some indeed fetch the Reaſon of this from E ccleſſaſticus xxxviii. 25, Oc. 
and becauſe, as Cicero faith, Offic. Lib. i. Chap. xlii, they make no Profit, unleſs they reſolve not to ſpare for Lies. To this I may add, 
That tis only in late Times, that Merchandize has become a mcan Occupation, and unworthy of People of Diſtinftion ; for in the 
firſt Ages of the World it was honourable. See the late Archbiſhop PoTTER's 4rchelog. Grace, Lib. i. Chap. viii. Pag. 31. The 
Reader may ſee in the deceaſed M. AvsrAanit, Interpretrat. Juris, Lib. ü. Chap. xiii, the Reaſons why the antient Romans were no 
Friends to Commerce. M. Le Clerc has given an Extract of this, and joined his own Reflections, Bib/zoth. Arc. & Mod. Tome IV. 
Pag. 102, & ſeg. See, alſo, M. Huet's "Treatiſe of the Commerce of the Antients, Chap. xvi. d Lib. ii. Pag. 98. Ed. H. Steph. 
© Add. Lib. iv Tit. Ixiii. I. 3. de Commerce. & Mercator. & Lib. xii. Tit, i. I. 6. C. de Dignitatibus. Ariſtot. Polit. Lib. iii. Chap. 1ii. 
Cic. Offc. i. d. J. The Gains that all Mercenaries make, who fell their Labour, and not their Art, are baſe and ſordid : and the Wa- 
ges they receive is the ſame Thing as an Earneſt of their Slavery. 4 Livy, Lib. xxi Chap. Ixiii. and Juve calls the Merchant, 
Vilis Sacci mercator olentis, Sat xiv. Ver 269. a ſordid Wretch that trades for naſty Wares. Juvenal, in the following Verſes, 
admirably well expoſes the falſe Notions of the Roman Nobility, and the ridiculous Pride of the Gentry, who had no perſonal Merit of 
their own, but owed every Thing to their Ance/tors. : 


Long Galleries of Anceſtors, and all 

Thole Follies that adorn a Country-Hall, 
Challenge no Wonder or Eſteem from me : 

Virtue alone is true Nobility. - 

Live therefore well : To Men and Gods appear 
Such as good Paulus, Cofſus, Druſus, were. — 
Convince the World that you're devout and true, 
Be juſt in all you ſay, and all you do, 

Whatever be your Birth, you're ſure to be 

A Peer of the firſt Magnitude to me. 

Then trace your Birth from Picus, if you pleaſe ; 
If he's too modern, and your Pride afvire 

To ſeek the Author of your Being higher, 

Chooſe any Titan, who the Gods withſtood, 8 


Tota licet weteres exornent undique ceræ 

Atria, Nobilitas ſola eft atque unica wirtus. 
Paulus, ve Coſſus, wel Druſus, moribus efto. 
Prima mihi debes animi bona. Sanctus haberi 
Juſtitiægue tenax, fafis, difiſque mereris ? 


Agnaſco procerem 


Tum licct à Pico numeres genus, altaque |; te 


Nomina delectant, omnem Titanida pugnam 
To be the Founder of your antient Blood, 
Prometheus, and that Race before the Flood: 
Or any other Story you can find; 

From Heralds, or in Poets, to your Mind. 
But ſhould you prove ambitious, luſtfal, vain, 
Or could you ſee, with Pleaſure and Diſdain, 
Rods broke on our Aſſociates bleeding Backs, 
And Headſmen lab' ring till they blunt the Ax; 
Your Father's Glory nl your Sin proclaim, 
And to a clearer Light expoſe your Shame. 


Inter Majores, ipſumgue Promethea ponas: 

De guocumgque woles proadum tibi ſumito libre. 
Duod ſi præcipitem rapit ambitio, atque libido, 
Si frangis wvirgas ſociorum in ſanguine, ſi te 
Delectant hebetes aſſo lifore ſecures : 

Incipit iflorum contra te flare parentum 
Nobilitas, claram facem preferre pudendis. Mr. Stepney, 


f Died. Sicul. Lib. i. Chap. 92. Tullus Hoſtilius in Diony/. Halicors, Lib. iii. Pag. 148. Ed. Lip/. fays, I cannot think tha: 
Nobility can conſiſt in any Thing but Virtue. 8 F 2.17 _ 
bh Martin. Pref. Hift. Sin. 


ag. human 
E Auger. Buſbequius, Epiſt. i. And what he faith of the Feniſarics in the 


i Neuhof. in Legat. Pag. 280. * Senec. Hercul. Far. Ver. 339, 340. 
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to ne . For as Plato ſaith b, “ Every Man has had 
« a numerous Race of Anceſtors before him, ſome 
« of which were perhaps rich Men, and ſome 
« poor; ſome may have been Princes, and ſome 
« Slaves; ſome barbarous, and ſome civilized<.” 
And it is not unlikely, as another ſuſpects d, that 
the Pocts derived their Heroes from the Gods, 
only to cover ſome Misfortunes or Detects in 
Birth or ©nality, which might perhaps have been 
found out, upon a ſtrict Enquiry into their De- 
ſcent, For it is certain, if we were to unravel any 
Man's Nobility, we ſhould at laſt come to ſomething 
mean and little*: And therefore Lycurgns proved 
by the famed Example of the two Dogs, that it 
is not Nature, but Education that forms Men to 
Virtuef, And it caſy for a Man of the Jateft 
Quality to give them of antient, but corrupt and 
degenerate Nobility, the ſame Anſwer that Iphi- 
crates did to Hermodius, one of the old Race of 
the Hermodii, when he objected to him the Mean- 
reſs of his Birth, I am the firft of my Family, and 
you are the laſt of Tourss, Nor are there wanting 
thoſe who argue, that it is unjuſt to exempt an 

Man, or to grant him Immunity from any parti- 
cular Duty and Burden in the Commonwealth, 
to the Prejudice of other Subjects; or to give 
him caſicr Admiſhon to Preferments and Offices, 
barely upon the Score of Birth, which, it is cer- 
tain, can of itſelf confer no extraordinary Vir- 
tues, and which it is in no Man's Power to pro- 
cure for himſelf “; ſince others may be as well, 
perhaps better acquainted with the Arts _— 
tor the Adminiſtration and Management of thoſe 


Duid genus & proamvcs ſtrepitis? 
Si primordia weſtra, 

Autoremgue Deum ſpeftes, 
Nullus degener extat ; 

Ni witiis pejora fovens, 
Proprium deſerat ortum. 


Horace, Sa. vi. Lib. i. Ver. 7, 8. to Meæcenas. 


Referre neges quali fit quiſque parente 


Natus, dum ingenuus. 


Claudian, Lib. ii. Ver. 133. de Laudib. Stilicon. 


Lectos ex omnibus orts 
Ewehis ; & meritum, nunquam cunabula quaris 
Et qualis, non unde ſatus. 


Add. Seneca de Beneficiis, Lib. iii. Chap. xxviii. & Epiſt. xliv. and thus Canulzjus in Livy, Lib. iv. Chap. iii. The Growth of te 
Roman Empire was owing to this, That no Family was thought mean and contemptible which was eminent for its Virtues. Herodas, 
Lib. v. Chap. i. The Gifts of Fortune are frequently beſtowed upon ſuch as do not deſerve them; but the Virtues of the Mind ae 
every Man's own proper Glory. And Greatneſs of Birth, Riches, and the like, though we think them happy who enjoy them, 
yet can add no real Praiſe to a Man, becauſe they are derived from others. 
b In Theæteto, Pag. 128. C. Ed. Wech. 

Grat. 15. de Serwitute, Pag. 238. B. It is impoſſible, that, from the Beginning of the World, there ſhou 
in which there have not been almoſt innumerable Inſtances of ſome of the Pr 


Apophth. Pag. 187. B. 


Book VIII 
Offices, than he is, and particularly if he 1. . 
Perſon given to the 2 of Eat AY 
Plcaſure i, In ſhort that it may ſeem to Nr 
very great Misfortune in a Commonwealth, wh v 
the civil Sovereign is ſo tied up and confined 
to a particular Order of Men, in diſpoling Pla. 

of publick 'Truſt, that he cannot have the Affi 
ance of his other Subjects, though in Buſineſz 
they arc well qualified for; and eſpecially, if h 

has not Power to ele& any Perſon of Worth 
into ſuch an Order. For when it becomes neceſ. 
ſary tor Princes to ſupport and favour the Nohj. 
lity only, that by their Aſſiſtance they may more 
eaſily reſtrain and keep in Awe the reſt of their 
Subjects, it is certain that their Power grows 
teeble, and that the Reins of Government are 
ready to drop out of their Hands; fince the 

are forced to enter into a kind of Faction with 
Part of their Subjects, to diſtruſt the Force of 
an open Authority, and take Refuge in the 
artful Deſigns of ſecret Policy. I ſhall add only 
what my Lord Bacon ſays in his Advancement gf 
Learning, „ That a Kingdom that would be 
« great, muſt not increaſe its Nobility to too 
cc 72 a Number.“ 

XXII. It may be proper now, in the laſt 
Place, to enquire, whether Civil Dignity and 
Marks of Honours depend upon the ſovereign 
Power as to their Durations, alſo, and Continu- 
ance, as well as in their Original. And here it 
muſt be enquired, whether the Marks of Ho- 
nour, and the Privileges and Rights annexed to 
it, are confined to any particular Office or Em- 


Fondly our high Deſcent we boaſt : 
If whence at firſt our Breath we drew, 
The common Springs of Life we view ; 
The airy Notion ſoon 1s loſt. 
Th' Almighty made us equal all, 
But he-that laviſhly complies 
To do the * of Vice, 


Diſowns his high Original. 


You own 'tis nothing whence a Man began, 
When every Action proves the Gentleman. 


From every Land the Braveſt you ſelect, 
And, when their Virtues pleas'd, their Blood neglect; 
Nor for Deſcent enquire, our noble Lines : 


Careleſs of Birth, where Worth ſuperior ſhines. 


a Plutarch. de Vicio/. Pudore, Pag. 534. C 

c There is a Paſſage like this in Dio Chf 
2 have been any Race of Mea, 

y that have been Slaves, of others of them tlat 


have been Tyrants and Princes, Captives and Criminals, Tradeſmen and Mechanicks ; and in ſhort, ſome of all States, Profeſſions 
and Conditions, that have been in the World, and that have, in their Turns, gone through all the Buſineſs and Employments, 7 


Fortunes and Calamities of human Life. 
Apoph. Lacon. Pag. 225. 


4 Dio. Chry/oft. ibid. 
s Plut. Apoph. Add. Philo Judzus de Nobilitate. Stobæus, Serm. 84, 85, 86, 87. Tho. Browne if that 
de Religione Med. Part. ii. Chap. i. When I ſpeak of the Vulgar, I do not underſtand the common People only, and tic lowel ture 
Dregs of the Rabble. For, even among thoſe of the higher Ranks, there is a Sort of vulgar inferior Multitude, you may ſafely ia, 


M. Seneca, Lib. i. Controv. vi. tun 


made entirely of the ſame Materials with the meaneſt of the Populace. For my Part, 1 make no Scruple of ranking them x1 ticu 
the Mechanicks, however their Fortunes may conceal the Deſects of their Underſtanding, and their Riches ſeem to excule their v is m 
of Senſe. h Euripides Electra, Ver. 551. twee 
Nonne yay reg & ts. £171 xaxote The Noble often are Degenerate. | TD 

i Such as thoſe Ariſtophanes mentions, Ran. Act. iii. SeR. 1. Ver. 2. That were good for nothing but to Eat and Drink; „ th 20 


Juvenal ſpeaks of, Sat. xi. Ver. 11. 


Quibus in ſolo vivendi cauſa palato et. 


* Lib. viii, Chap. iti. Not. 3. Vid. Eſſays, Chap. xiv. by the ſame Author. 


Such whoſe ſole Bliſs is Eating, who can give 
But that one brutal Reaſon why they live. Mr. Corpus 


ploymes 
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loyment in the Commonwealth, which the 
bovereign has the Diſpoſal of; or, whether they 
are ſettled upon the Subject in the Nature ot 
property. Upon the firſt 2 it is evi- 
dent, the Sovereign has the ſame Power that he 
has to N e or to remove his Officers 
and Magiſtrates. Fabius the Cundtator very well 
expreſſed, not only the Greatnels of his Spirit, but 
the Submiſſion, alſo, he thought himſelt obliged 
to pay to the Power of the Commonwealth, by 
that Calmneſs of 'I emper which he ſhewed, when 
the Maſter of the Horſe was made cqual with 
him, while he continued Dictator . Solon uſed 
to ſay, “ That Courticrs and the Favourites of 
« Princes were like Counters uſcd in caſting up 
« Sums;z for as Counters ſometimes po 3 a 
« a greater Number, and ſometimes a leſſer, fo 
« theſe Creatures are abſolutely at the Mercy of 
« their Princes, whole Pleaſure makes them great 
« and noble, or mean and deſpicable b.“ But 
upon the ſecoud Suppolition, when the Subject 
enjoys his Dignity and the Marks and Badges 
eee in the Nature of Property, the Go- 
yernment cannot, in Juitice, rake them from him, 
unlets by Way ef Funiſhment. In this Cale, as 
Ariſtotle in A#lian1aith ©, There is a wider Difference 
between not obtaining Honour, and between being 


a Vid. Livy, Lib. xxii. Chap. xv, xxvi. 
« Vid, Plutarch. in Ejus Vit. in Oral. x. Chap. i. 


d Vid. Ply. Lib. v. Chap xxvi. 


turned out of it aſter a Man has obtained it For 
it is no great Pain to a Man not to gain what he 
purſues; but to be diſpoſſeſſed of what he has gained 
muſt be à ſenſible Aſflidion. But notwithſtanding, 
the Immunitics and Privileges annexed to Ho- 
nour may cither be laid under Suſpenſion, or be 
entirely taken away upon ſome preſſing Emer- 
gency in the Commonwealth; All-wance being 
made for them, as it beſt may, in ſome other 
Method. For ſince the Hxtremities and Neceſ- 
ſities of the State muſt always be ſuppoſed to be 
Exceptions to all ſuch Privileges ;_it would be the 
moſt extravagant Abſurdity imaginable, to make 
them ſacred and inviolable beyond the neceſſary 
Detence and Preſcrvation of he Commonwealth. 
From what hath been ſaid, it may, allo, be diſco- 
vered, how far any Commonwealth may, with Juſ- 
tice, enact, that Children of Tray tors ſhall be ex- 
cluded from all Honours in the Commonwealth? 
So it was decreed by the State of Athens in the Caſe 
of Antipho, as appears in his Life 4: And at Rome, 
Fylla made a Law, that the Children of all Per- 
ſons proſcribed ſhould not appear Candidites for 
any Honour. And the Auſwer to it in ſhort is 
that the State may juſtly cnough deny them all 
publick Dignitics and E but can- 
not rightly deprive them of ſimple Eſteem. 


e Var. Hiſt. Lib. xiv. Chap. i. 


CHA 


t. What Power the Prince hath over the Goods of 
the Commonwealth, where the Kingdom is 
his Patrimony. | 

11. The Subjes do not every where owe the Propriety 
of their Eſtates to the Commonwealth. | 

111. The Sovereign may make Laws to dire the 
Subjefs inthe Uſe of their Goods and Hſtates. 

Iv. Aud, alſo, impoſe Taxes upon them. 

v. What is to be obſerved in the Impojition of Cuſtoms. 


I. + O underſtand diſtinctly what Power the 

Sovereign has over the Eſtates and For- 
tunes of the Subject, it will be neceſſary to obſerve, 
that this Power is derived either from the Na- 
ture of Sovereignty in itſelf; or cle from the par- 
ticular Manner of the Acquiſition of it. For it 
is manifeſt, that there is a great Difference be- 
tween a Prince *, who has rais'd his own * King- 


5 


Of the Power of the Sovereign, both over the Publick Patrimony, and the 
Eſtates of Private Subjects. 


vr. And other Taxes. 

vii Of the Sovereign or Tranſcendental Propriety. 

VIII. What Power the Prince hath over the Goods 
that belong to the Commonwealth, as ſuch. 

1x. Of by Alienation of the Kingdom, or auy Part 
of it 

x. A Prince cannot make his Kingdom a Fief, or 
mortgage it, without Conſent of his People. 

xI. Nor alienate any Thing incorporated in the Crown. 


dom, collected, as it were, his own Subjects, 
and who was at firſt the univerſal, abſolure Pro- 
prietor of every Thing in the Commonwealth; 
and another freely call'd to Government, and in- 
veſted with Sovereign Power, by Perſons already 
in Poſſeſſion of their diſtin& Propricties. The 
firſt, it is clear, hath not only all that Power 
over the Boua Reipub. the Goods contain'd in the 


7 See above, in Book vii. Chap vi. F 16 


— 


07 90 2 Our Author 2 here of a Kind of Hereditary Kingdom, which he diſtinguiſhes from Patrimonicl Ringdoms, which, as he ſays, 
are poſſeſſed by a Kind of Ci, uit. Now in the one and the other he has ſuppoſed, that Subjects orig nally had, and ſtili reſerv' d to 


thenitelves, the Property of their Goods; fo that the Difference only regards the Right of alterating the Crown, This is what the 


deceaſed M. Cocc: Jus ſhould have taken Notice of, who, in the laſt Work of iis pablithed, intituled, Av ,⁰ẽ- Juris Gentium, Clap. xii, 


* 


is ſo far angry with Gretizs and Pufcndo:f, as to ir at what they call pονν,8t-ie Kingdoms, as an 4 fardity It would be cat, to re- 

fute all he has ſaid, and to ſhew, that, beſides the Miſtakes he has committed, he reaſons upon faite Principles, whicu he gives for 

Demonſtration. But this would lead me too far. See what I have ſaid upon Gretius, Lib. ii. Chap. xx. Sect. 6. Not. 3. 
Nnnnn 
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826 Of the Power of the Sovereign 


Commonwealth, which flows from the Nature of 
ſoyercign Power itſelſ, but, alſo, the fame which 
every Maſter of a Family has to his Eſtate, ex- 
cept he is pleas'd voluntarily to remit any Part 
of his Right, If ſuch a Prince therefore keeps 
his Propricty entire, the Subjects can have no 
better Right to what they poſſ-1s, than the Ro- 
man Slaves had to what they got by their own 
Labour, that is, a precarious Pofleſhon revo- 
cable at Pleaſure, whenever the Prince thinks fit. 
But however, as long as the Subjects are in Poſſeſ- 


ſion of ſuch Goods and Eſtates, they may juſtly ' 


ſupply themſelves with Suſtenance and other Ne- 
ceſſuries from them, by way of Wages, for the 
Trouble ot improving and preſcrving them. And 
therefore what Hobbes * falſly applies to all man- 
ner of Subjects holds true only with regard to 
theſe, via. That the Propricty, which a Sub- 
« ject hath to his Goods, conſiſts in a Right to 
« exclude all other Subjects the Uſe of them, but 
« not to exclude the Sovereign; as in a Family, 
« the Father grants ſome of his Sons a Propricty 
« to certain Goods, diſtinct from the Proprietics 
&« of other Sons of the fame Family, but not from 
<« that of the Father himſelf; ſo that every Son in 
the Family enjoys a Peopricty barely to lo much, 
« and for ſo long as the Father pleaſeth.” But it 
the Prince, I am ſpeaking ct, recedes from un hgh of 
his Right, the Subjects will have juſt as much Right 
to their Goods, as the Conceſſions of their Prince 
make over to them. And this, by different Princes, 
hath been done different Ways. Pharaoh was to 
have the fifth Part of the Increaſe of all the Land 
of Egypt to himſelf; the other four were to conti- 
nuc to Husbandmen; only the Lands that belonged 
to the Prieſts were not fold, and they had a third 
Parc of the Land by the Donation of %s b. Strabo 
ſays, that in India the Land was the Prince's, and 
Husbandmen were hired to cultivate it for the 
fourth Part of the Produce e. And this is the Cuſ- 
tom now in the Dominions of the Great Mogul; 
where the Emperor is alſo Heir to all his Miniſ- 
ters and Servants, and to all Merchants. In the 
Kingdom of Congo no Subject has any Property 
which he can tranſmit to his Heirs, but all falls to 
the Prince; and he adminiſters and diſpoſes the 
Goods to what Uſes he thinks fit. In ſuch Coun- 
tries therefore, all the Right private Subjects have 
to their Goods and Eſtates, depends originally 
upon the Favour of the Prince, who hath an ab- 
ſolute Power to diſpoſe of all they have, ſo far as 
the Compacts and irrevocable Grants he hath made 
will permit. But after all, it is uſually obſerved by 
Travellers of thoſe Countries, and particularly of 
the Empire ot the Great Mogul d, that that abſolute 
Propriety of the Prince has been the Reaſon wh 
that and other Kingdoms of the Eaſt, otherwiſe 
very happy in the Advantages Nature has given 
them, thould lie wild, deſolate and barbarous, and 
either be always poor and decaying, or at leaſt 
never arrive at the Splendor and Greatneſs of the 


a De Cive, Chap. vi. Sc. 15, Sc. xii. Sect. 7. 
Et Gret. Com in Ger. xlvii. 20. 
de la Vega, Com. Roy. Lib. v. Chap. v. 
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Book VIII. 


mon- 
have to their Properties does no Way Father yan 
r nment, 
}s; 


either firſt; when a People under the Conduct of 

Prince they ſet over themſelves remove in Search of 
new Seats: Or, ſecondly, when a Number of Mal. 
ters of Families, already poſſeſſed of their ſeveral 
Properties, freely crect themſelves intoa Common. 


wealth, or voluntarily join themſelves to ſome Chu. 


monwealth already citabliſhed, and ſubmit them. 
ſelves and their Fortunes to civil Government, In 
the former Cafe, the Method uſually obſeryeq i 
this: The whole Body of the People, under the 
Conduct of their Leader, poſſeſs themſelves of ſome 
new Country, which perhaps in its large Extentis 
bounded by Limits which Nature herſelf, of the 
arbitrary Conſtitutions of the World, have givenit; 
but which is afterwards cantoned into Parts, and 
diſtributed to particular Perſons, either by Lot, or 
at the Diſcretion of the Commander, or poffibl 

(tho? very ſeldom) by every Man's own Choice? 
Now, in this Caſe, tho every particular Man's Pro- 
perty ſeems rather to be grounded upon the Lead. 
er's Appointment, than his own Seizure; yet it does 
not follow, that therefore all he has is owing purely 
to the Favour of his Commander. For every Man 
who voluntarily went in the Expedition, has cer- 
tainly an abſolute Right to ſhare in the Acquiſitions 
of it, and be conſidered in the Diviſion of the 
Land s. But much leſs do the Properties of the pri. 
vate Subject own wy original Dependency upon 
the Favour and Indulgence of the civil Sovereign, 
where (as was ſuppoſed in the ſecond Caſe) 3 
Number of Maſters of Families, poſſeſſed of their 
Liberties and diſtinct Properties, freely ſubmit to 
civil Government. For I take it to be clear, not- 
withſtanding all that Hobbes has ſaid to the con- 
trary , that Perſons who live without civil Go- 
vernment, in a Liberty of Nature, may neverthe. 
leſs enjoy their ſeveral Properties 3. For admitting 
that Nature gave every Man a Right to cyery 
Thing, yet this is no Argument why every Man 
might not, by Intervention of Compact, have his 
ſeparate Property divided to him. And tho'z 
Compact of two or more about Things left in 4 
Community of Nature, does not, in the leaſt, pre- 
judice other Men, but leaves them to their ful 
primitive Right; yet if all Men conſent by com 
mon Compact, either expreſs or tacit, to make1 
Diviſion of Things, without Diſpute this mult in- 
troduce a true and real Propriety. And theretor 
Hobbes's 4 Aſſertion is falſe, That every Father 
« of a Family, who is under no Subjection eitbet 
« to another Father, or to any common Matter 
« has a common Right to every Thing l.“ Tho 


v Gen. xlvii. Ver. 23, 24, 26. Vid. Died. Sicul. Lib. i. Chap. xxi. Seft.7t 
© Strabo; Lib. xv. Pag. 484 Ed. Gn. Caſaub. Diod. Sicul. Lib. ii. Chap. xl. Vid. Gartiliſ 
4 Bernier de Nuperis Motibus in Imp. Magn. Mog. e G: 


arcilaſſ. de Ia Jg 


Cm. Roy. Lib. v. Chap. ii. relates, that it was the Command of the Yaca's, that none of their Subjects ſhould be obliged to ploy 
the Emperor's Lands, before they had taken care of their own ; becauſe it was not likely any Man would be ſo * as he oug 


in his Prince's Buſineſs, who had not before well ſettled his own. The Poor, the ſame Hiftori.in ſays, were always 


be an uſcleſs Multitude among them, both in War and Peace. 
14, 21, 22, 23, 24. Vid. uti Supr. Lib. iv. Chap. vi. Sect. 3, 4. 


ooked upon ® 
f See Cornel. Nepos in Miltiacs, Chap. ii. s Vid. Gen. x 
h Vid. Gen. iv. 4. iii. 5, Cc. 


* 
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— 


: Vid. Edvard. Lopez. 2 Ubi Supra. See above, in Book iu, Chap. iv. Sect. 2, ;. De Cive, Chap. vi. Set. 15 


CAP. V. 


it muſt indeed be allowed, that they who live 
under civil Government have their Properties 
better ſecured and defended, than who that live 
in a Liberty of Nature; for theſe muſt ſupport 
themſelves by their own ſingle Force alone, 


while the others can call the whole Strength of 


the Commonwealth to aſſiſt them, either againſt 
the Encroachments of Forcigners, or the Injurics 
of their Fellow - Subjects a. 

III. In Commonwealths therefore, where the 
properties of the Subjects do not originally de- 

end upon the Government, the civil Sovereign 
bach no further Power over them than what im- 
mediately flows from the Nature of the Supreme 
Power in itſelf, unleſs the Subjects freely conſent 
to enlarge it. Every Thing, ſays Seneca b, by 
« a civil Right may be ſaid to belong to the 
« Prince, while yet the particular Parts of that 
« wide Poſſeſſion are divided among different 
« Proprietors, and every Thing belongs to a 
« diſtinct Owner. And therefore, when we 
« preſent our Prince with our Houſes, our 
« Slayes, or our Money, we do not think we 
« give him back his own, The Prince hath 
« jndeed a Power over all we have, but the Pro- 
« pricty is in the private Subject. *Tis com- 
« mon to ſay, that ſuch and ſuch Territories 
« belong to the Athenians or Campanians; but 
« the People of thoſe Countries diſtinguiſh and 
« divide them further between one another by 
« private Boundaries; the whole Extent of a 
Country may be under ſuch or ſuch a Com- 


over the Eflates of the of Subjefs. 827 


« monwealth, but there are diſtin& Proprietors, 
« who have their ſeparate Portions of it. And 
therefore we may give away our Eſtates to the 
« Publick, tho”, in 5 

« to have belong'd to it before; becauſe the Title 
« wc have to them is of a very different Nature 
« from that which the Publick can be ſaid to 
« have. For the Prince poſſeſſes all by his Sove- 
« reign Command and Authority, the private Sub- 
„ jects by their Propricty ©.” And therefore 
the Emperor Adrian, when the People petition'd 
him to give a Slave Liberty who had pleas'd them 
in the Chariot-Race, reprimanded them for it, and 
told them, That it neither became him to free an- 
other Man's Servant, nor them to offer ſuch an In- 
jury to his Maſter d. And the Emperor Claudius 


made an Edict, to ſuppreſs a common Practice of 


begging other Mens Eſtates of the Emperor; 
it being an Opinion current at that Time, that it 
was in his Power to give them away; and he re- 
ſtor'd an Eſtate he had obtain'd that Way him- 
ſelf, when he was a private Subject . But now 
this Power we arc here ſpeaking of, may, I think, 
be properly enough reduc'd to three Heads: 
Firſt, to the Right of making Laws to direct 
ſuch a Proportion in the Uſe and Conſumption 
of certain Goods and Commodities, as the State 
of the Commonwealth requires. Secondly, to 
the Right of leyying Taxcs. Thirdly, to the 
Exerciſe of the Tranſcendental Propriety f To 
the firſt Head we may reduce all Sumptuary 
Laws *, or ſuch as preſcribe Bounds to extra- 

vagant 


me Senſe, they may be ſaid + 


= © cam adminiſtrabit, ut ſuam quiſque teneat, neque de bonis privatorum publice deminutio fiat, &c. 


Chap. iv, v. c Vide Grot. Com. in 1 Reg. xvi. 24. d Zonaras, Tom. ii. © And therefore it was a Miſtake in the Emperor 
| Frederick to think that 


obey him in every Thing that was not contrary to the divine Laws. See the nterpreters on this Paſſage. 


[ * lity ; for who is he that does himſelf 

® ſome out of Pride and Oſtentation to ſhew their Riches, and others out of an ill Shame, and to conceal their Poverty. Thoſe even 

who are ſo wiſe as to condemn this youu Diſorder, are not wiſe 1 to dare being the firſt in ſetting a contrary Example. Thus 
T . 


a Vide Geneſ. xxxiv. 30. Vide Xcnoph. Memorab. Lib. ii. Pag. 433 Ed. H. Steph. where Socrates ſaith, a Man is happier who lives 
ſecure in Society with a moderate Fortune, than he who leads a lonely melancholy Life, full of Fears and Dangers in the Enjoyment 
of the Riches of a whole Commonwealth. And in this Senſe aue may admit of what Cicero ſaith, Orat. pro Cæcina, Chap. xxv. That, 
if we take away Civil Right and Government, there will be no Diſtinction left between one Man's Property and another's; and in his 
iid Book of Of/cccs, Chap. xxi, more clearly, „The principal Thing to which thoſe who are charg'd with the Adminiſtration of Go- 
« yernment ought to attend, is that each private Perſon ſhould preſerve his Property, and that the public Authority ſhould never en- 
« croach upon it. For this Reaſon there never was a more pernicious Example than the Law which Philippus undertook to paſs, while 
« he was * of the People, and the Deſign of which was to make a new Partition of Lands. It is true, he did not much inſiſt 
« upon it, when he ſaw it rejected; and in this he ſhew'd a great deal of Moderation. But among other Things, which the Deſire 
« of pleaſing the People drew from him, he dropped an Expreſſion of very dangerous Conſequence. For he was heard to ſay, pub- 
« lickly, That there were not two thouſand Men in the City, who were worth any Thing. This was a ſeditious and criminal Diſcourſe ; 
for it tended to no leſs than to make all Men equal, than which nothing gould be more pernicious. The only Inducement which 
« Men have to enter into civil — is only that each may the better ele his own Property. I know very well that Nature of 
« herſelf perſuades Men to unite, and embrace a ſocial Life. But that which prevails upon them to build Cities, and retire into them 
as Places of publick Refuge, is, chiefly, the Hope of enjoying their Goods in Security.” In primis autem widendum crit ei, qui Rempubli- 


b Serec. de Beneficiis, Lib. vii. 


Quicguid habet locuples, quicquid cuſtodit awarus, 
Jure quidim noftrum, populo concedimus uſum. 
Rege figuratam Regis patet efſe monctam 3 
Cæſaris & domino ſub Cſare fulget imago. 


All that the Rich and Covetous receive, 
Is mine by Right, to them the Uſe I give; 
The Royal Stamp, who claims the Coin, declares, 
And Cz/ar's Money Cz/ar's Image bears. 


Gunth. Ligurinus, Lib. iii. Ver. 480, Cc. | 

It may be obſerv'd, that, in theſe two laſt Verſes, there is an Alluſion to what our Saviour ſaid to the Diſciples of the Phariſees and 
Herodians, after he had aſk'd 'em whoſe Image and Inſcription the Piece of Money they brought him as a Tribute bore : They anſwer'd 
Ceſar's; upon which he replied, Render unto Cæſar the Things which are Cæſar s, and unto God the Things that are God's. Matt. xxii. 


. 19, Sc. But this does not prove, that by Right all the Subjects Goods belong to their Sovereign, as ſeveral of the Reform'd in 


France have improperly maintain d, who were in an Error, with Regard to the Rights and Authority of the Prince. (Nawe. de la 


; Republ. des Lettres, Avril 1703. Pag. 415.) Our Saviour only means, that, ſince the Zexvs made Uſe of the Emperor's Coin, it was a 


Sign of his being Matter of their Country, and of their tacit acknowledging him for their lawful Sovereign; ſo that they ought to 


f Dominium Eminens. 


— * ——_ — 


—_y 


„ The other almoſt incurable Evi in a State ( /ays the ſage Mentor to his or a Telemachus) is Luxury. As too great Authority 


| © poiſons Kings, ſo does Luxury a whole Nation. "Tis 88 that Luxury ſerves to maintain the Poor at the Expence of the Rich, 
u 


as if the Poor could not get their Livelihood more uſefully, by increaſing the Fruits of the Earth, without effeminating the Rich 
6 by the Niceties of Voluptuouſneſs. When once a Nation is accuſtom'd to look upon Superfluities to be Neceſſaries of Life, they 
* will every Day be inventing new ones. They can no longer diſpenſe with the Want of Things, which were utterly unknown thir- 
% 42 ago. This Luxury is call'd a good Taſte, and the Perfection of Arts; this Politeneſs of a Nation, this Vice that draws 
ſo many after it, is commended as a Virtue, and ſpreads its Infection to the very Dregs of the People. The King's Relations imi- 
* tate his Magnificence and Grandeur, the Nobility that of his Relations, and the Gentry or middle Sort of People equal the Nobi- 

Juſtice? The common People will paſs for Gentry, every Body lives beyond what he has ; 


a whole Nation is ruin'd ; and all Orders and Diſtinctions confound The Deſire of getting Riches to ſupport a vain and extra- 
nannnz Lragant 


—— us. 
— 


— 
. 


3 „ 
*. — — 
— = 


at S04< 
Tz "a8 


r 
* * - 4+ «+? 


8 


— 


r 
oo 


% 
Ag 
= 


— — 
— — — 


a ep 


27 


— _ -$ x 
3 Ss. a— 
: ; 2 8 — 


— — dw 


— Come. 


— 
* N — 


- ** 
= = 
1 


- 


R 


- 


= 
2 2 


> XZ 


* = 
— —̃ 


MT 0 


= 
Co rr 


$I, Me” : 
— — 
2 
Ln 


* 4 > 
I N Pay "I. 


joy < net 
> - 


” £4 


- . 'w r 
— 
3 — 0 
Sx 
4 5 - : En 


828 Of the Power of the Sovereicun Book Vit 


vagant unneceſſiry Expences, which would, in upon Perſons concern'd in the publick ag; 
Courſe of Time, be the Ruin of private Families, Places; fince it is very wall obſerv'd b, Th. and 
and, in Conſequence, weaken the Commonwealth impoſible any Man ſhould govern well in 1e 
itſelf, by carrying the publick Money abroad monwealth, who is negligent in his owy 


- N ; you ; Con 

into foreign Countries; whither the Humour or or forbear miſpending the publick Treaſure, whe? 
Vanity of ny and Waſte generally runs . wſed to live above his private Fortune; for a * 
Beſides, another Inconvenicnce to be prevented who hath managed his own ill, muſt be 4p 


by ſuch Laws is this, That they ſquander away when he undertakes for others b. And furt 
their Fortunes extravagantly, make themſelves der this Head we may rank all Laws 
incapable ot ſcrving the Publick. For a Man, termine the Rates and Qualities of p 
for faſtance, who ſpends but two Parts in five and Eſtates: Such was the Licinian at A9 

of what he hath yearly coming in, and pays That no Man ſbould bave a Poſſeſſion of mor, — g 
two more in Taxes to the State, feels no Incon- five hundred Acres of Land, nor above one hun * 


oſſeſſiong 


venience by it, and lays up to increaſe his Stock Head of large Cattle, or five hundred of th, win 
one fifth Part more; whereas one who ſpends As, alſo, the Law, which Ariftotle ſays was gene. 


every Year all that he receives, if he pays never rally obſerv'd in popular Governments, That no 
ſo little to the Publick, mult either leſſen his Mun ſbould ell his firſt Inheritance. And Oxylus 
Eſtate, or retrench his Expences, Of this Sort Law, That Money ſbould not be lent upon My: gaze 
were thoſe ſump tuary Laws in the Roman Com- of Land k. And, allo, that Decree of the R 
monwealth, which P. Manutius recounts out of Senate !, that all Candidates for Offices in the (um. 
Macrobins b. And that Law of Plato's ©, „ by monwealth ſhould be obliged to turn a third Part; 
« which he would not have a Marriage Invita= their Eſtates into Lands in Italy. And we ma 
ce tion bring together more than ten Perſons, further reduce under this Head all Laws which ge. 
« and thoſe Relations; nor that Perſons of the termine the Quantity and | Meaſures of Grants 
ce beſt Quality thould ſpend above a Mina, or and Legacics, that lay Rettraints upon the Pow. 
© ten Crowns, on ſuch Occations d.“ To this cx of making Wills, or that put a Stop to Ex. 
Head, alſo, may be reduced Laws againſt Ga- ceſs in dedicating Things to pious Ules n, As, 
ming e, and Prodigality ; of which Nature was alſo, Laws that forbid certain Subjekts to poſl:ig 
Periander's Law at Corinth, by which no Mun was certain Kinds of Goods; as, in India, no private 
allowed to ſpend more than he had coming in fl. A Subject is allow'd to keep an Horſe and an Ele- 
Law which deſerves to be particularly enforced phant, the Prince only enjoying that Privilege », 

a Vide Pl. Nat. Hiſt. Lib. vi. Chap. xxiii. The Arabian: are certainly the richeſt People in the World, for they are Merchants 
that exhauſt the Wealth of the Roman and Parthian Empires: They are continnally importing among us the Produce of their Seas or 
Woods, and never buy any Thing of us in Return. N. H. Lib. vi. Chap. xxviii Every Year conſtantly the Zrdies drain us of little 
leſs than 500000 Sefterces, beſides that the Commodities we have from thence fell here for an hundred Times double the Advantage 
they do there. Yide Lib. xii. Chap. xvii N H. | 

b Manut. de L L. Roman. Macrob. Saturnal. Lib. iii. Plato % L IL. Lib. vi. 870. D. E. Ed. Francoſ. d Vide lian. Var, 
Hiſt. Lib. iii. Chap. xxxiv. Garcilaſ de la Vega, Com. Roy. Lib. v. Chap. xi. e Vide Lib. xi. Tit v. D. & C. Lib. iii. Tit. xx di. 
de Aleatoribus. Gratiaz, Chap. vii, viii, ix. Piſtinct. 86. As, alſo, what I have ſaid in my Treatiſe on Gaming, Lib. iii. Chap. ix. 
f Heraclides de Politiis. 8 Polyb. Lib. x. Excerp. Peireſc. h Lucian in Antholog Jit. 11. Pag. 834. Ed. Amt. i Vide P, 


Manutium de L L. Rom. Numb. xxxvi. 7, 9. Ariſict. Polit. Lib. ii. Chap. v, vii. Lib. vi. Chap. iv, v. k Vide L L. Burgund. Tit, 
Ix xiv. F 1. | Plin. Lib. vi. Epiſt. xix. m Exod. xxxvi. 6. n Straba, Lib. xv. Pag. 484. Ed. Gen. 


—_— 


« vagant Way of living, corrupts the pureit Minds, Their only Buſineſs is to be rich ; to accompliſh which, they borrow, they 
cheat, and uſe a thouſand other mean and unworthy Artifices. Awvantures de Telemaque, Tom. v. Pag. 120, 121. Hiſtory informs 
us (to borrow Mr. Le Clerc's Words, in the Parrbaſiana, Tom. ii. Pag. 275, &c.) that Julius Cæſar had never attempted to deſtroy 
« the Liberties of his Country, had he been able ty havegay'd the Debts which he had contracted by his exceſſive Prodigality ; or had 
© known how to have ſupported his expenſive Way of Living. (See Suctonius, Chap. xxx.) Abundance of People fided either with 
„ him, or Pompey, only becauſe they wanted to ſupply their Luxury, and were in Hopes of getting, by the Civil Wars, enough to 
« ſupport and maintain their former Pride and Greatneſs. (See Salluſt. ad Ceſarem, de Republ. Ordinanda, and the other Authors of 
e that Time.) One may ſay the ſame Thing of all Sorts of Crimes, which every Hour, as it were, knock at the Door of indigent 
% and proud Perſons, and which ſeldom are deny'd Entrance, when they come attended with a large Sum of Money. To prevent 
&« theſe Evils and Diſorders, there is nothing ſo uſeful as good Sumptuary Laws, that reſtrain Luxury, and a rigorous putting them in 
« Execution. By which---you deprive Money, which is the moſt pernicious Thing in the World, of its Uſe and Luſtre---1d ita cweniet, fi 
« pecunice, que maxim: emnium pernicies eft, uſum atque decus demſeris. (Salluſt. Orat. i. de Republ. Ordin.) By that, alſo, we procure 
« ſtill another Advantage to the State, which is of no ſmall Conſequence, and that is, that People marry on much eaſier Terms, 
« when a moderate Expencè is ſufficient for the Maintenance of a Family, than when they cannot handſomely avoid a greater; 
„ which, however, there are Abundance of honeſt People, which are not able to be at. Auguſtus, alſo, being deſirous to reform tie 
« Manners of the Remans, among other Laws that he either made or renew'd, eſtabliſh'd at the ſame Time both the Sumptory Lon, 
e and that de maritandis ordinibus, which oblig'd the Romans to marry. (See Sueton. Chap. xxxiv.) If he could not oblige the Re- 
« -2ns to obſerve the ſecond, it is very likely, it was becauſe the firſt was not ſevere enough. (See Tacit. Aun. Lib. ii. Chap. xxxvil.) 
« We muſt obſerve farther, that Abundance of People who decline Marriage for the foreſaid Reaſon, make no Scruple to commit al 
« Manner of Debauchery, which tends to the utter Ruin both of private Families, and the Commonwealth, and which might be 
« prevented by Sumptuary Laws.” See what Mr. Le Clerc adds concerning the Republicks of Venice and Geneva, To make thele 
Sumptuary Lawws more effectual, Princes and Magiſtrates themſelves, ould, as the Author of Tel mach us obſerves, © By theExample of thar 
« own Moderation, put thoſe out of Counte nance that lebe Extravagance, and encourage the Prudent, who weuld eafily ſubmit to follow the 
Pattern of an honeſt Frugality.” To this we may add the fine Paſſage of Montaigne's, on the ſame Subject. The Manner, fays 
« he, in which our Laws endeavour to regulate the vain and fooliſh Extravagance in our Clothes and Eating, ſeems to be contrary to 
« the Intention of it. The true Way would be, to raiſe in Mankind a Contempt of Gold and Silks, as Things vain and uſelels; 
« but we enhance their Honour and Value which is a ridiculous Method of putting People out of Conceit with em. For ſuppoſe 
« that none but Princes were allowed to eat 'Turbot, and to wear Velvet, and gold Lace; and the People prohibited the Uſe of em; 
« what would it be but to bring thoſe Things into Credit, and make every Body deſirous of having « v6 Let Princes boldly pant 
« with theſe Marks of Grandeur, they have enough of others; ſuch Exceſſes are more excuſable in another Perſon than a Prince. 
« Tis ſtrange how eaſily and ſuddenly Cuſtom aflumes an Authority in theſe indifferent Matters: They had ſcarce worn black Cloth a 
« Year at Court for Mourning for Herry II. but Silks were already grown ſo very contemptible in every Body's Opinion, that whoever 
«« appear'd dreſs'd in 'em, was inunediately taken for ſome Citizen or Tradeſman. At laſt none but Phyſicians and Surgeons wore 
« *em ; and tho' every Body went dreſs'd pretty near alike, = there were beſides apparent Diſtinctions enough of Mens Qualifia- 
tions. — Let Kings begin to leave off theſe Expences, and it will be done in a Month, without either Edict or Ordinance ; we 
&« ſhall all follow after. Ihe Law ſhould expreſs the contrary, That, all except Whores and Watermen, were prohibited to wear Scat- 
« let, and Gold and Silver. By ſuch an Invention Zaleucus reform'd the corrupted Manners of the Locrians, Eſſay, Lib. i. Ch. xluu. 
We ſhall find, alſo, ſome good Reflections on Luxury in general, in a French Treatiſe on this Subject, publih'd in 1705 of which a 
Extract appear d in the Paris Fearnal for the ſame Year, Pag. 919, Edit, Holl. 
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Moreover, Laws againſt idle * and lazy People, 
ſuch as was that among the Nabathæi, by which 
every Man was publickly puniſhed who waſted his 
Fate . And thoſe again Perſons who ſuffered 
their Eſtates to run to Ruin purely by Careleſneſs 
and Neglect b. And that made by Amaſis King 
of Egypt, by which every Subject in his Kingdom 
was obliged every Tear to make it appear to the Go- 
wernor of the Province he liv'd in, what Trade or 
Profeſſion he was of, making it Death for any Man 
to refuſe to obey e. Lo this Head, allo, belong thoſe 
Laws, by which Subjects are forbid the Acquiſi- 
tion of certain Goods, and to increaſe their 
Eſtates certain particular Ways. So Pliny ſays, 
there was a Decree of the Roman Senate, to forbid 
the digging after any Kind of Ore or Metal in Italy, 
tho" it was very well known that noe Country had 
greater Abundance or Variety. To this Head be- 
longs, alſo, the famous Venetian Law, by which no 
Subject of that State can, either by Will or Sale, or any 
other Way, upon any Account, leave, ſell, or alie- 
nate the Perpetuity of any immoveable Goods to the 
Church, or Perſons Ecclgſiaſlical, without Leave 
rom the Senate ©: And laſtly, the Laws that 
forbid the Exportation of Money, and com- 
mand that all Trade with Foreigners ſhall be 
managed by Barter only, and Exchange of 
Commodities, ; 

IV. But Secondly, a farther Right which be- 
longs to the fe 6 is, that he can take away 
Part of the Goods of the Subject by way of Tax. 
For Taxes moderately impoſed, and faithfully 
laid out in the Service of the Publick, are only 
the Wages which every Man pays the Common- 
wealth tor the Defence and Security of himſelf 
and Fortunes; and to maintain the Expences un- 


a Strabo, Lib. xvi. Pag. 539. : | * 
Chap. xx e Maurocenus, Hiſt. Ven. Lib. xvii. 


over the Fflates of the Subjefts. 839 


b Vide Gellim, Lib. iv. Chap. xil 


avoidably neceſſary to that End. And therefore 
when Nero propos'd to give Orders to lay aſide 
all Sorts of Taxes, ſuppoſing that that would 
certainly be the nobleſt Grant he could ever paſſibiy 
make to the World, the Senate put a Stop to his 
Heat, by ſhewing him that the Empire muſt be diſ- 


* 


ſolu'd and ruin d, if he cut off the Revenues from it 


which ſupported it ft. Which if a Man would be at 
the Trouble fairly to conſider; he will be forced 
to confeſs, that the Complaints of the People 
(who are apt to think the Burthen of the Taxcs 
the great Occaſion and Cauſe of all their Miſe- 
rics) are generally very —_— as well as very 
impudent 5, But their Complaints are molt 
groundleſs and intolerable, that wear whole Eſtates 
upon their Backs (as Plantus lays ) and get, when 
they are to be tax'd, pretend they are not able to pay, 
though, at the ſame Time, they find enough to allow 
their Vanity, which lays a much more unreaſonable 
Tax upon them, thau the State. Archidamus in 
his Peloponnchan War, when his Allies deſired 
him to ſettle ſome ſtated Proportion for their Coutri- 
butions, told them, that War could not be carried on 
by xd Allowances, for that there is no determining 
before-hand, what Supplies of Money will be neceſſa- 
ry, It being impoſſible for them who engage in a 
War to know what will be the certain Event of it i. 
For it very ſeldom happens, that, as Cato ſaid, 
a War will maintain itſelf. And indeed in gene- 
ral, the publick Expences cannot be confin'd 
within any particular Bounds, becauſe of that 
Variety of Caſualties and Accidents which 
happen, and which do not depend upon our= 
ſelves, but our Neighbours which will always 


demand Supplies of Money to be defeated or 
avoidcd k. 


Herodot. Euterpe. d Pin. Nat. Hiſt. Lib. iii. 


f Tacit. Ann. xiii. Chap. I. Yide Hift. iv. Tac. Chap. Ixxiv, where Cerealis tells the Treviri, All the Harm we have done you by 
our Right of Conqueſt, hath been only to defend and ſecure your Peace ; for it is impoſſible to ſupport Peace in the World without 
War, to maintain a War without Money, or to have Money without a Supply from Taxes. eus, Orat. vi. He thought that he 
ought to be very thrifty in his own Expences, and reſerve all that was left for the Uſe of the Publick, that there might be enough to 


detray the Charges of the State. Themiſtius, Orat. xiv. The Laws forbid every Man who is return'd into the Exchequer, 
Place of publick Truſt, before he hath diſcharged that Debt. s Vide Hobbes de Cive, Chap. xii. 5 9. 


& in Craſſus. i Procop. de Bello 40 aa Lib. ii, Chap. xxvi. 


to take any 
h Plut. Apophth. Pag. 219. 


k Tt will not be impertinent to the Diſcourſe, or difficult to apply to any Preparations for War, what is mention'd by Nicetas Choni- 


ates, Lib. i. The Emperor Manuel Comnenus was over-perſuaded by his Treaſurer 
e uſually raiſed to maintain the Navy, to his own Uſe, and bring it into the 


* 


——— 
nn. 


Joannes Pugenus to apply the Money that was 
Exchequer. The Reaſons he gave to induce him to it were, 


That 


* 


m nn” 


1 % [dleneſs, or Want of honeſt and uſeful Employment, is the Source of an infinite Number of Diſorders: The human Mind 


© being of ſuch a Nature, that it cannot remain in a State free from Action; and if it is not emplo 


« bly applies itſelf to what is ill: For, tho there are ſome Things of an indifferent Nature, they become ill when they wholly engroſs 
Mind : If it is true, however, that there are idle Perſons in the World, who buſy themſe 


« the 


% low, either of the Mind or Body. 


but living upon 


than ill ones. One cannot commend thoſe who ſpend their whole Time in Things neither uſeful to Man, 
if it is true, as there is no Doubt of it, that Men were born to do Good. But 
themſelves to no honeſt Calling, generally run into Debauchery, or Gaming. 


againſt Idleneſs, to prevent its ill Conſequences, and that no Perſon were-ſuffer'd to live without having ſome honeſt Buſineſs to fol- 


Thoſe who aim atEmployments, either Political, Eccleſiaſtical 
* be ſuffer'd to ſpend in Idleneſs their youthful Time, which is moſt proper for the Study of Morality, P 
Art of Reaſoning, and, if they pleaſe, Mathematicks, and Hiſtory. 

% Eſtates that their Relations left 'em, and care not for learning any Thin 
« ſelves, if they do not conſume their main Stock. All the Virtue of thoſe Men conſiſts in reg 


y'd in ſomething good, it inevita- 


Ives more about indifferent Things 


we ſee by Experience, that thoſe who apply 
It were then to be wiſh'd, that there were Laws 


or Military, ought not ta 
| oliticks, Religion, and the 
here are ſtill other Perſons who betake themſelves to nothin 
+ being well enough ſatisfied with them- 
ulating their Expences, ſo as not to live be- 


« yond their Income. But if their Eſtates are conſiderable, it infallibly ha pens that they make an ill Uſe 'em, and plunge themſelves 
into a thouſand Debaucheries, which make em grow uſeleſs both to others and themſelves.---We muſt com 


Advice which Ovid, who had but too well known the ill Effects of Idleneſs, gives in his Remedia Amoris, 


Ergo ubi viſus eris noſtræ medicabilis arii, 
ac monitis fugias otia prima mets. 
Hee ut ames faciunt, hæc ut fectre tuentur, 
Hae ſunt jucundi cauſa cibuſque mali, 
Otia ſi tollas, peritre Cupidinis arcus 
Contemptæ uc jacent, & fine luce faces. 


P arr hafana, Tom. ii. P ag. 279, Sc . 
Eute 


2 In Epidicu, Add. is. Scen, i Ver. 42, &c, 


pel 'em to follow the 
Ver. 135. 


When you ſeem fit my healing Art to try, 
From Idleneſs at firſt be ſure to fly: 

"Tis that, that in your Boſom rais'd the Flame, 
And with freſh Fuel itill ſupplies the ſame. 

Be ſtill employ'd, and C:p:4's Darts and Bow, 
Together with his Torch, will uſeleſs grow, 


See the Lay of the Feyprians mention'd aboye, Book iii. Chap. iv. 4 2, & Hlarodot. in 


V. Ho We 


nor pleaſing to God ; 


m ———— 22 
— 
- : 


-—_ & mc 2 
. - 


2 2 * 


- — -p 


— 
— 


8 
i. 2&4 


—— 


; r 
— — > * 


— — 
rr 


2 r 


830 
V. However, a wiſe Prince will ſo far comply 
with the querulous Humour of his People, as to 


Of the Power of the Sovereign 


Book VIII 


ſidered, whether it be the Intereſt of th. 
monwealth, that they ſhould not be e 


Xporteg 


— — — 


— —_— 2 1 2 
e 


—— 
9 
2 * 


= E > = 


© * * 


Senſe of publick Calamities (as Hannibal told the 
Carthaginians) but when they affect them in their 
private Fortunes ;, and there is no Loſs they feel ſo 
much, as that which touches any Part of their own 
F/lates. And, therefore, ſome have thought it 
the beſt Way to provide tor that Inconyenience 
once for all, and ſet aſide a Portion of their 
Eſtate, purely for the Uſe and Service of the 
Publick Þ. Some again are of Opinion, that the 
Generality of the People are burthen'd leſs by 
Taxes rais'd by * Cuſtom or Exciſe, than when 
levy'd in a Way of Subſidy and Tribute. In 
laying Impoſitions or Cuſtoms agen foreign Com- 
moditics imported, it ſhould be conſider'd, 
whether the Commodities are for neceſſary Ulc, 
or only for Luxury. If they are of the latter 
Kind, the Cuſtom may very juſtly be laid hea- 
vicr, to prevent and 3 Extravagance and 
Riot ; and becauſe the Rich, or they who enjoy 
large Privileges otherwiſe, and contribute little 
to the Publick, arc generally the only Buyers. It 
ſhould, alſo, be conlider'd farther, whether the 
ſame Commoditics might not be produc'd at 
home, or wrought to the ſame Perfection, by the 
Induſtry and Application of our own People. 
And, if it appears they may, the Impaſis ought 
to be rais'd higher upon them, eſpecially upon 


Commodities which ſcrve only to ſupply Luxury 


and \ anity, and make us pay Tribute to other 
Nations, wt for our Land, indeed, or Poſ- 


Z take care that his Taxcs be collected with as or whether it be neceſſary to ſend then ; 
little Diſturbance, and as much Gentleneſs as reign Markets, that the Subjects ma 7 to. 

| oſſible. Now the Generality of People think it Way to continue Trade, or increaſe their.” a 
1 arder to be obliged to part with what they look The firſt naturally raiſes the Cuſtoms u ealth, 
4 upon to be their Property, than to be denied the Commodities, the ſecond lowers them. Bu the 
4 Appropriation of ſome few particular Things *. ſides, it may be further conſider'd, whether - 
7 *Tis generally true, That Menu have hardly any Commodities are abſolutely neceſſary ag 2 
[+ . 


Countries, and whether they are to be 

any other Place. For all 2 the r 1 
Diligence of the Merchant, and what Difficult 
and Dangers he will venture himſelf in, ute 
the Hopes of Advantage; and that, if the E 
poſitions upon their Commodities be too hi his 
one Place, the Market will ſoon be n. rn 
another; or elſe, that they who buy, wWill . 
tent themſelves to be without the Commodities: 
as Gallianus once ſaid, What can't we live without 
this Egyptian Linen, and can't the Commonyeatth 
be ſafe without theſe Robes of Honour? And, in 
my Opinion, Heſjod's Rule may be very well ; 
plicd to Cuſtoms, Tx, 519 Tails, , The Halli 
more than the Whole, For a good Harbour is 
worth but very little, when it hath loft its Trade 
And ſuch a Conſtitution too as Nero made, might 
poſſibly deferve Conſideration, That Veſſs of 
Trade fhould not be taken into the Valuation of 
Eftates, and that the Merchants fhould not be 
obliged to pay Taxcs for them 4. The Govern. 
ment ſhould, alſo, provide againſt the Frauds 
which Collectors of Cuſtoms uſually have, to 
promote their own private Gains, and rake care 
to hinder their Importunity and Impertinence 
and the Trouble they give Subjects and Traders 
which are borne with more Impatience and Re. 
gret, than the Cuſtoms themſelves. Thus Dio 
Caſſius, Book xlii, ſaith, That Cæſar delivered 
Aſia from the Exafions and Oppreſſions of the Pub- 
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licans, and reduced all their Cuſioms into a Form if 
Tribute e. So Tacitus f commends an Edict of 
Nero's, by which he commanded, that the Laws re 


ſelllons, but what is much worſe, for our 
Folly 6. As to the Exportation of Com- 


moditics ot our own Growth, it ſhould be con- 
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& That the State had not always Occaſion for a Fleet; and that the Charges to keep it were conſtant, and ran generally very high; 
« and that, therefore, it would be a better Way to call the Money into the Exchequer ; and whenever the Poſture of Affairs made a 
« Flt neceſſary, the Emperor's Coffers would be full enough to defray the Expences of it. The Propoſition took, and Puzenus was 
« applauded for an extraordinary Man, and look'd upon to have more than common Sagacity and Skill in the Management of pub- 
4 lick Affairs. But, in reality, the greateſt Enemy to the Commonwealth could not have given more pernicious Advice. For he de- 
e ceived the Emperor two Ways; on the one Hand, by miſrepreſenting the Greatneſs of the Expence ; and on the other, by falſely 
« ſtating the Eaſineis of the Charge it might be reduc'd ro Aud upon this Counſel, raſhly given, and obſtinately adher'd to, the 
4% Provinces which lay upon the Sea were — afterwards infeſted with Piracies. And therefore the Hiſtorian infers, that the Ca- 


—— — 


oe 


-. = 
„ 4. Sv * 
* 


— 
— 
_ 
— 


* 4 lamities which followed, might as juſtly be ny upon the Author of that Advice, as a Fire is as much upon the Perſon that does 
5 « not put it out when he can, as him that at firſt kindled it.” Vide Nicepb. Gregoras, Lib. vi, who gives an Account of ſome ln- 
1 ſtances, in the publick Affairs like this, in the Time of Andronicus Paleologus. 
14 2 Vide Livy, Lib. v. Chap. xxiii. Lib. xxx. Chap. xliv. Plut. Camillus. Where the People took it very ill, that they were forced 
s . . . 
ot | to give back a Tenth Part of the Booty that had been ſhared among them. Homer. Iliad. i. Ver. 125, 126. cc 
Yo A, Ad mo Ap N ifenpall, per) mh Sidecar, W'have ſhar'd the Spoils of the victorious Field, Wu 
. | Aaus d x £74042 N Toy] en aſtigoy, And none will to a new Diviſion yield, & cc 
* Claudian de Laudib. Stilicon. Lib. i. Ver. 379, 380. : 4 | 
| Graviorem amiſſa dolorem, The Loſs of our Enjoyment grieves us more in | 
5 Duam necdum gad ſita, movent. | Than not to have enjoyed. ST = 
| l Vide Lib. xxiv. Tit. i. Lib. v. D. de Donat. inter Virum & Uxor. d Vide Diodor. Sicul. Lib. i. Chap. Ixxii. Paulum Warnefridin We tio 
# de Geſt. Longobardorum, Lib. iii. Chap. xvi. © Dio Chryſoft. Orat. Ixxix. p. 664. D. Ed. More Il. 4 Tacit. Ann xii» WW D 
We Chap. li. This Edict only affected the Corn-Merchants. See Jos YH AvERANI, Iaterpretat Juris, Lib. ii. Chap. xiu. H 15. 0 
i Jide Lib. xxxix Tit. iv. I. 12. Princip. D. de Publicanis. f Tacit. Ann. xii. d. 1. Ver 
9 1 DS Wa — Cor 
. 
| dar 
. 1 Quintilian, in one of his Declamations, juſtly obſerves, That there is no Contribution more equitable, or leſs liable to be com a 
| | plained of, than that which is raiſed by Way of Cuſtoms ; becauſe it proceeds from a future Gain. I ſhall give the Reader his pte 
+8 ceding Words, where the Neceſſity of Taxes in general, is prov'd in a very conciſe Manner: Sed Reſpublica quogue, cum qua quer! poterin a 
, 1 Fabet quod reſpondeat. Primum illud ; neceſſaria fe veftigalia ciuitati: exercitus flipendium accipiunt, bella quotidie geruntur, adverſi > 7 
it barbaras & bellicgſiſimas gentes : defendimus ripas, & flumina, & litora: huc adjice & illud: aliquid & ſpectacula: opus eft ved gt barg. 
doi tibus. Inter wedtigalia porro quod ægiius inveniri poteſt, & fine majore hominum querela? quanto illud injuſtius videri poteft, quo parti need 
% * 9 fibi windicat ? at plurinùm in hoc vettigal confert negotiatio: quidguid eſt, de future lucro eff. Declam. cccx vt. Pag. 714 * , 
it. Harman. Toh 
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lating to the Taxes, that had been out of uſe till then, 

ould be entirely laid aſide; and that no Suit for 
any Tax which had been dropp'd, ſbould be revived 
after the Near was expired; and that the Magiſtrate 

ald have a Power extraordinarily to paſs Fudg- 
ment againſi the Publicans. Neither indeed thould 
the Exchequer itſelf be always allowed too much 
Favour, becauſe that ſeldom loſerh a Cauſe, but un- 
der a good Prince, and becaule there are never 
wanting thoſe who have Impudence enough to affiſt all 
its Pretenfrons v. 

VI. But in levying Taxes, and indeed, any 
Sort of Impolition upon the Subjects, particular 
Care ſhould be taken not to give any juſt Occa- 
ſion of Complaint, which will be unavoidable 
where the Taxes are laid uncqually. For, as 
Hobbes very well obſerves, A Hurthen which the 
whole Body of Subjecs may poſfebly think ea,y and 


gentle, will, if any conſideralle Number releaſe or 


excuſe themſelves, lie heavy and inſupportable upon 
the reft v. For, generally, it is not the Lax itſelf 
ſo much as the Diſproporrion and luequality of 
it, which tits uneaſy upon the People, citner from 
the Diſcontent that felloweth upon the Injury, 
or from Envy that others ſhould be exculed. 
And indeed, fince all which the Subjects pay the 
Commonwealth, in reality, is nothing elſe but 
the Pr ce of Peace, tis but reafouable, that ſuch 
as have an equal Share in the Peace, ſhould pay 
equally for it, by aſſiſting the Commoawealth, 
eicher with their Money or their Perſons; ſo that 
all Immunities and Privileges granted in Com- 
monwealths to particular Men, or Orders of 
Men, are no further reaſonable, than as they wio 
enjoy them balance them, by the extraordinary 
Merit ot the Service they do ©. But, to diſco- 
ver in what this Equality conſiſts, it muſt care- 
fully be obſerved, that the Enquiry is noc atter 
F.quality in Money, but in Charge and Burthen; 
or in other Words, it is not necetlary to this 
Equality I ſpeak of, that cvery Man ſhould yay 
an ol Saas of Money, but that the Share every 
Man is to pay, ſhould not lic heavier upon one 
than another, which may eaſily enough be ct- 
fected, by making the Proportions equal, be- 
tween the Burthen of the Lax and the Benefit 
of Peace. For tho' all equally enjoy Peace, yet 
they do not all make the lame Advantages by it. 
Some get much more than others; and again, 
ſo ne ſoend much more than others. And irom 
hence Hobbes makes an Enquiry, + Whether the 
« Subjects ongat to contribute to the Publick, 
« 1a Proportion to what they get, or what they 
« fend Or, whether a Man ſhould be taxed 
« according to what he hath coming in, or ac- 
« cording to what he conſumes?“ Where firit I 
think I may ſay, that, ſince every Man is ſecured 
in his Pro ert by the Care the Commonwealth 
takes ot him, he may juſtly be taxed in Propor- 
tion to his Income, as Servias Tullius ſaid, in 
Defence of the Inſtirution of the Cenſus 4: It 18 
very juſt, I think, and very much for the publick 
Good, that ſuch as have large Fortunes ſbould pay 
largely, and ſuch as hve leſs in a due Proportion. 


a Plin. Panegyr. Chap. xxxv1. 


need only forbear magnificent Feaſts and Entertainments, and wearing fine Clothes, and then they will no: pay much. 
will, at any Rate whatſoever, indulge their Appetite, and humour their Vanity, they ought to blame nobos y buc themſelves, 


Hechiſfeteri Cali. Zum Pufendorfianum, &C. Exercit. xl. F 12 


* 
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b Hobbes de Cive, Chap. xiii. $ 9. 
<h:on. & Podalir. Ifocr. in laudat. Bufirid. de Priv. Sacerd. Eg yptior. p. 389, 390. | 
turg. © Beſides, theſe Contributions, by Way of Exc, are a Means to reſtrain the Exccls of Luxury and Pr 


f Vide Tactit. in Az: icola, Chap. xix. Where he ſays, that if Agri- 


And thus all Subſidies levied upon extraordinary 


Exigencies in the Commonwealth, ought to be 
laid according to the Value of Eſtates. And 
then, ſecondly, ſince every Man's Life is de- 
fended by the Sword of the Commonwealth, and 
Lite is equally dear to Poor and Rich, they are 
both equally obliged to attend the Service of the 
Wars, and to pay an equal moderate Tax upon 
that ccount, ſuch as a Po//-Tax, in which the 
Rich pay no more than the Poor. But becauſe 
it is owing, in like Manner, to the publick Care 
of the Commonwealth, that the babjects have 
the „ dvantage and Opportunities of railing 
Eſtates by their own Induſtry, the great Difh- 
culty in this Caſe is, how the Tax upon this 
Account ought to be laid ? And pcrhaps, the 
moſt convenient Way may be, to tax Men ac- 


cording to what they conſume, rather than what | 


they get; eſpecially, ſince Men generally ſpend 
in Proportion to what they have coming in. For, 
it the Tax be laid according to what Peo le have 
coming in; and it ſhould happen, that ſome who 
have cqual Incomes, ſhould yer have uncqual 
Potleſſhons (which is as common as it is for one 
Man to be frugal, and lay up what he can, and 
for another to ſpend what he gets in Waſte and 
Luxury) the Conſ-quence will be, that they 
who equally enjoy the Bencfit of the common 
Peace, mult yet bear an uncqual Share of the 


Burthens of the Commonwealth. For Inſtance, 


here are two Perſons which get cqually an Hun- 
dred Pounds a Year, and one of them ſpends 
conſtantly Forty ot it, and the other perhaps 
Fourſcore ; fince both of them cquilly enjoy the 
Benefit of Peace, it ſeems reaſonable thar both 
ſhould pay equally for it. But then, in this 
there will be theſe two Inconvenicncics: Firſt, 
That ir will be very difficult for the Government 
to diſcover what each Subject gets every Year 
by his Induſtry; beſides, that there cannot be a 
Review made fo often, of what every Man is 
worth. nd, Sccondly, That if the Tax be le- 
vicd at the Year's End, when both have made up 
their Accounts of what they have received, and 
how much expended, and the Tax be laid upon 
each of them in Proportion to what they have 
remaining of the laſt Year's Income; 'tis mani- 
teſt, that one muſt pay double as much as the 
other, though both equally enjoyed the common 
Peace. And what is worl?, the one ſuſters tor 
his Parſimony, and the other is cas'd by nis Ex- 
travagance. And therefore it mult be the beſt 
Method to lay the Tax upon the Things which 
are to be conſumed, and then every Subject 
will inſenſibly pay his Share to the publick, in 
Pro-orticn to his private Conſumption, not in- 
deed for what he now actually is, but for what, 
by the Protection of the Commonwealth, he was 
formerly poſſeſſeu of; and 10 that which is paid 
to the Publick, will be look'd upon to be Part 
of the Price ot the Things that arc conſume« e. 
But what hath been ſaid beforc, in other Re- 
ects, of the Cuſtoms, may, alto, be applica to 
Taxes, and all other publick Impotitions . 
What 

c Vide Diodor. Sicul. Lib. iv. Chap. Ixxiii. de Ma- 
d Dionyſ Flalicrrr, Lib. iv. p. 215 Edit Syl- 
otulenels. People 
But if tucy 
Sce 


ce raid d the Tribute upon the Britons, or obliged them to pay a greater Quantity of Corn, he made them amends, by allowing 'em 


proportionable 
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832 Of the Power of the Sovereign 


What Ways of raiſing Money Neceſſity may 
{ſometimes force a Government to take, may be 
ſeen at large in Ariſtotle's O Economicks, Lib. xi. 
Chap. i. I cannot, by the Way, forbear mentioning 
a very odd Sort of a Tribute, which the 7nca's 
of Peru laid upon the pooteſt of their Subjects, 
which was to bring every Yeur to the Governors 
of their Provinces a certain Number of Gnat's 
Horns; the Deſign of which might poſſibly be, 
either that no Body ſhould think himſelf exempt 
from paying Taxes, or elſe perhaps to free them- 
ſelves from thoſe Inlccts . 

VII. b Sovereign, or Tranſcendental Propriety 
(which is the third Head) is what ſome pre- 
rend to be atraid of, more upon the Account of 
the Name than the Thing *. The Sovereign Power, 
they ſay, was erected tor the common Security, 
and that alone will give a Prince a ſufficient 
Right and Title, to make uſe of the Goods and 
Fortunes of his Subjects, whenever Neceſlity re- 
quires; becauſe he mult be ſuppoſed to have a 
Right to every thing, without which the publick 


Good cannot be obtained. But the tranſcenden= 


tal Propricty is too arrogant and ambitious a 
Name; and which ill Princes may ſometimes 
abuſe to the Damage and Ruin of their Subjects. 
But as it is trifling to diſpute about Words, ſo 
I think there can be no Abſurdity or Danger, in 
giving a particular Name to a particular Branch 
of the Sovereign Power, as it exerts itſelf in a 
certain Way, upon certain Things. What the 
Force of this Propriety is, I ſhall now endeavour 
to explain . It will be contcſs'd, agreeable to 
natural Equity, that when Contributions are to 
be made tor the Preſervation of ſome particular 
Thing, by Perſons who enjoy it in common, 
every Man ſhould pay his Ouota, and one ſhould 
not be forced to bear more ot the Burthen than 
another. And the ſamc holds to be Equity, alſo, 
in Commonwealths; but, becauſe the State of a 
Commonwealth may often be ſuch, that either 
ſome preſſing Neceſſity will not give leave, that 
every particular Subject's Ouota ſhould be collect- 
ed, or elſe, that the Publick may be forced to 
want the Uſe of ſomething in the Poſſeſſion of 
ſome private Subject; it muſt be allowed, that 
the ſovercign Power may ſeize upon it, to an- 
{wer the Neceſſities of the State. But then, all 
above the Proportion that was due from the Pro- 
prietors, is to be refunded to them by the reſt 


* 
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of the Subjects. For Example, when a T 

is to be fortified, the Fields and Gardens 2 
vate Subjects muſt be laid open, and perla. 
their Houſes be pull'd down, to give Ln 
the Works and Ditches. In Sieges, Houſes 0 
Trees which belong to private Perſons are * 
down, that the Enemy may not be ſhelter'q b. 
them, or the Beſieged incommoded. Materi 1 
private Men lay by for their own Uſe, ma be 
taken, and made Uſe of in publick Forti 

tions. In gencral Scarcity, the Store-houſcs b q 
Granaries of private Subjects are ſet open I 
the Extremities of State, Monies entruſted with 
the Government are ſeized. And private Mey 
Coffers are rifled, when they are not king a 
44 enough, to offer thcir Money 
voluntarily by Way of Loan; as Xenophon ſays 
Cyrus did ©. Perhaps what Ceſar did of he 
Kind, when he came to Rome, after the Defeat 
of Pompey, is not to be juſtified, though he be 
ſuppoſed a lawtul Prince. For as Dis relates it: 
He pretended to borrow the publick Money 
« when he found there was no other Way 00 
getting it, but continued to threaten Force 
and to demand it as his Due; and yet was ” 
« ſolved never to pay it back 4.” So again, if 


there be no other Way to obl:ge a common Ene. 


my to retreat, our own Country is to be laid 
3 waſte, and all things which might be ſervice. 
able, to be carried away, or left unfit for Use! 
From all which it appears, that tranſcendental 
Propriety never takes Place, but in the Extremi. 
tics and Neceſhitics of the Commonwealth. 
Though Bacher, in his Comment upon Gratin 
Lib. i. Chap. i. Sect. 6, obſerves, That the 
« Neccſhity here meant hath its different De- 
« grees, and that it is not only at the lat 
4 Extremity, this Power may be made uſe ot,” 
But neither, on the other Hand, is this Power 
to be cxtended too far; but ſhould be reduced 
to Equity, as nigh as it is poſſible. And a fi- 
mous Example of this we have in Lin, Lib, 
xxxi. Chap. xiii. From hence it may, allo, be fur. 
ther inferr'd, that the Prince himſelf cannot re 
leaſe a Subject from the Force of this 4 fraiſcu- 
dental Propriety ; becauſe the publick Extremitics 
of the Commonwealth muſt always be ſuppoſed 
to be unanſwerable Exceptions to all Sorts df 
Privileges. For it is a Contradiction to pretend 
to be a Subject, and yet to inſiſt upon a Rig 


proportionable Favours, and by taking away all thoſe Exactions and Oppreſſions which were more inſupportable than the Tribute it 


ſelf; for they had been forced before to wait ridiculouſly at the Granaries, though they were ſhut againſt them, and to buy their om 
Corn, and ſell it again at a ſet Price; and it had been common to cauſe the neighbouring Villages to carry their Corn to the moſt din 
Garriſons, and in the worſt Ways, that ſo what lay open for all, might turn to the Advantage of a few. Vide Cic. in Ver. 3. And! 
was too ſevere an Anſwer Peſcennius Niger gave the Jeaus, when they begged him to leſſen the Taxes upon their Eſtates : Yo 

have me take off the Tax upon your Lands, but I aſſure you, if I could, I would lay another upon the Air you breathe in, Hair 


nus, Chap. vii. 


a Garcilaſſi di lu Vega, Lib. v. Chap. vi. Moreover, as to what relates in general to the Manner in which a Prince ought to mag 
ſo as to make the Revenues of the State conſiderable, without oppreſſing the People; ſee Charron de la Sageſſe, Liv. iii. Chip. 
Sect. 21. the Parrbaſiana, Tom. i. Pag. 274, Cc. and Mr. Buda uss Philoſophe Pratigue, Part iii. Chap. v. Sect. 7, & Lib. i 
© Xenoph. Cyropæœd Lib. vin. Chap. ii. 
Jus, when the Romans were making War upon him, agreed with the Achaian Magiſtrates, that all Suits for Debts ſhould be put c 
and no Man ſhould be obliged to make any Payment till the War was at an End, Vid. Polyb. Excerp. Le 
xViii. Tit. iii. I. vii. D. de leg. Commiſſeria, Curtius, Lib. iii. Chap. 


Chap. v, vi. b Domi nium Eminens. 


about the Pay ment of Debs. 


u won 


4 Dio Coffivs, Lib. xlii. C 


144. Chap. iii. J. I 
iv. See Sueton, Chap: xlii. of Jul. Co the Law made by C. 


— 


1 See above, in Book iv. Chap. vi. Sect. 3, &c. See Mr. Puddens's Hiſtory of the Law of Nature, in his Selecta Jur. Net Nor 
53. Beſides, we muſt remember, that every thing which lies in the Territories of a State, and has no particular Proprietor, bel 
originally to the State, unleſs it is otherwiſe left in common by a conftant and received Cuſtom, Sce Mr. Ticius, in his Specime /* 
publici Romano Germunici, Lib. it. Chap. iii. And the Jas Publicum Univer ſale of M. Boehmer, Part. Spec. Lib. ii. Chap. x 

2 See Grotivs, Book i. Chap. i. $ 6, and Chap. iii. $ 6 ; and Book ii. Chap. xiv. $ 7, 8; and Book ui. Chap. xix. 5 7; and (lr 


xx.6 7; Ce 


3 Cr elſe they overſtow the Country, to prevent the Enemy from advancing ; as is often praQiſ-d in the United Provinces 
+ Sce M. BoEUAͥ RNS Jus Pullicum Univerſale, Part. Spec. Lib. ii, Chap. ili. $ 64, 65. 


utter! 


; C0111 
unde 
div ic 


he 1 


third 
Subje 


ond 


dence 
Y ba 
Dan 


Lee the la Section of this Chapter. 


Cab. V. over the Fflates 


utterly inconſiſtent with common Safety. But, 
however, without Diſpute, they who have loſt 
or ſacrificed their Fortunes to the publick Safe- 
ty in ſuch Extremities, ought to have a Reſtitu- 
tion or Satisfaction made them, as far as it is 
offible by the whole Commonwealth. Some 
indecd will make this Exception, when, though 
the Damage ſuſtained be unayoidable, it might 
et have been eaſily foreſeen and prevented. For 
Example, when Houſes built in the Suburbs are 
ulled down in the Time of War. For the Pro- 
rietors of theſe can demand no Compenſation 
for their Loſſes 3 becauſe they knew before, that 
they could not build in thoſe Places upon other 
Terms. And, conſequencly, by building there 
notwithſtanding, did, in a Manner, tacitly con- 
ſent to it But much leſs can any Compenſation 
be allowed, where the Neceſſity was univerſal, 
and every Subject ſuffer'd equal Loſs. For the 
Publick is concern'd no farther, than to take care 
that the Subjects be not injured by any ill Con- 
duct in Government, but never obliged itſelf to 
bear all the Damages they might at any time ſuſ- 
taln “. 
VIII. As to the publick Goods which belong 
to the Commonwealth itſelf as ſuch; it is to be 
obierv'd, that, in ſome Kingdoms, they are divi- 
ded into two Parts, one of which is intended for 
the Maintenance of the Prince, and the other to 
detray publick Expences for the Preſervation of 
the State . So Diony/us Halicaruaſſeus makes a 
Diſtinction between the 3nweore xing , or the pub- 


lick Poſſejjons, and the ld ds} g % the 
Patrimony of the Prince d. And in Ching one 


Part in nine of the Lands belongs to the Empe- 


W 77, By that Part intended to maintain the 
Prince, I mean, that the Prince in ſomc States 
hach certain Goods aſſign'd him out of the Pub- 
ck, the Income of which is to maintain the Ex- 
3 pu of his Palace. And of all theſe the 


rince hath the full Profits, and may diſpoſe of 


what he hath coming in from them; as he pleaſes ; 
and what he lays up our of his Income, where 
the Laws of the Kingdom do not provide other- 
& wiſe, makes an 4cccthon to his own private Pa- 
| tr1mony al. The Emperor Pertinax ©, upon this 
Vica, rcfuſed to have his Name put upon any 
$ of the Imperial Poſſeſſions; becauſe, as he ſaid, 
8 They were not the Emperor's Prepriety, but the 
common public Eftate of every Roman. In Peru, 
Sunder the Empire of the Juca's, the Lands were 
divided into three Parts; one Part belong'd to 
the Emperor, another to their God the Sun, the 
third to the Commonwealth; and therefore, the 


Subjects paid no Taxcs out of theirs f. But ſe- 
ondly, the Goods which are to defray the Ex- 


Pences for the Conſervation of the State, are on- 
D barcly intruſted to the Care and good Huſ- 
Pandry of the Prince, who ſhould always have 


Je. Chrifloph Becmannus, Medit. Polit. Dif. xxi. 5 8. 
Martin. Fiſt. Sin. Lib. iv. Chap. xxiv. 


Herodian. Lib. ii. Chap. xv. 


notations) & Lib. iii. Chap. xx. 5 5, &c. 


W 


chequer nothing but his own private Fortune; every thing is 
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eſpecial Regard for the publick Good s, and ex- 
preſs the ſame Caution and Conſcience as a 
Guardian ought to have for the Eſtate of his 
War. From whence it may be caſily ioferr'd, on 
which Side the Right lics, to what a Prince gets 
or lays up, in the i ime of his Reign, on his, or 
on the Commonwealth's. For, it a Prince grows 
rich out of that Branch of the publick Revenues, 
which belongs to the Commonwealth, or by im- 
poling "Taxes upon his Subjects, or by the Ex- 
pence of their Blood, or by cmploying them in 
any of thoſe Services, which, by common Obli- 
gation, they owe the Commonwealth; it is clear, 
that his Wealth muſt accrue to the Publick, and 
not to his own private Eſtate. But ſuppoſe, as 
it may, alſo; happen, that a Prince may make 
all neceſſary Preparation tor a War, and carry it 
on afterwards, without any Aſſiſtance of the 
publick Treaſure, upon the Strength of his own 
private Riches and Eſtate, without engaging the 
Commonwealth, either in the Expcence or Ha— 
zard of it, or it may be, perhaps, barcly from 
the Profits and Revenue of his Co Lands: 
In ſuch a War 'tis, alſo, clcar, that whatever Ac- 
quititions a Prince makes, will be abſolutely his 
own Right, and that he may, it he pleaſe, ex- 


_ clude the Commonwealth. For | have an unde- 


niable Right to the Profits of what 1 have the 


Uſe and Produce of, and therctore may diſpoſe 


of them as I think fit s. 


IX. I thall, in the next Place, enquire, what 
lawful Powcr any Prince may have to alienate 
the whole, or any Part of his Kingdom. By 
which I do not mean a patrimonial Kingdom, 
but a Kingdom received by free Conſeut ot the 
People. Grotius is very large upon this Que- 
ſtion b. The Iſſue of the Matter in Diſpute, in 
ſhort, is this; That a Prince hath no Manner of 
Power to transfer or give away his Kingdom by 
his own Angle Authority; and that his Subjects 
are not at all obliged by ſuch an Act, if made; 
and that the Conſent of the Peo; le is entirely as 
neceſſary as that of a Prince. For, as the }co- 
o cannot juſtly take the Crown from their 

rince, 1o neither can he, without their Conſent, 
ſet it uf on whoſe Head he pleaſeth. But, in 
the Alienation of a Part of a Kingdom, be- 
ſides the Prince's Conſent, there is required not 
only the Conſent of the People, who are to con- 
tinue under their old Prince and Government, 
but the Conſent of that Part too eſpecially which 
is to be alienated. The Reaſon is, becauſe the 
who at firſt erected the Commonwealth, aud they 
who came voluntarily into it afterwards, bound 
themſelves by mutual Compact, to be governed 
by one and the ſame Government; as long as 
they thought good to continue in the Dominions 
of the ſame Commonwealth And therefore, as 
every particular Subject acquired a Right by 


b Dior. Halicarn, Lib. iii. Antig. Reman. Lib. iti. Chap. i 
© Senec. de Benef. Lib. vii. Chap. vi. Every thing belongs to Ceſar, but to his 


at his Command, but his Patrimony on 
. f Vide Garcilafſ. de la Vega Cenm. Roy. Lib 
| Vide Grotius, Lib. i. Chap. iii. C 12. 


] ly is his own Propriety. 
v. Chap. xiv. and Francis Heottomen's Dunſt, Witf, 


n Lib. 1. Chap. iv. $ 10, & Lib, ii. Chap. vi. 5 z. (Upon both which Places ſee Barcker”s 


dl.me of lus Commentat. & Opuſcula. 
vce Grotius, Book ii. Chap. vi. 5 11. 


if not at preſent, at leaſt for the future; in ſhort, as ſoon as the publick Affairs will allow. See Greis, 
Numb. 3, and the following Section with my Note; as alſo M. Hertin;'s Diſſert. de Collifienc Lagum, 
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Lib. iii. Chap. xx, 
Chap. . 5 20, in the ſalt 
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834 Of the Power of the Sovereign 


Virtue of that Compact, not to be violently 
ejected out of the Commonwealth, nor to be 
given up to any forcign Power, except by Way 
of Puniſhment ; ſo the whole Body of the Sub- 
jects, from the ſame Compact, acquircs a Right 
to itſelf over the particular Subjects, by which 
no Subject can put himſelf under a foreign Go- 
vernment or Power, or diſclaim and renounce 
the Authority of his own, as long as he is al- 
lowed to live in any of the Dominions belonging 
to it. And therefore, ſince all Commonwealchs 


(as all moral Bodies) are formed, and grow by 


a Conſent of the Parts, we muſt look back upon 
the original Deſign and Intentions of the primi- 
tive Founders of them, when we enquire what 
Power the whole Body hath over the Parts, in 
ſuch a Caſe as this. And it cannot be preſu- 
med, that their Intentions were, that the Body 
ſhould have a Right to cut off its own Members, 
when it pleaſed, and deliver them up to ano- 
ther's Power and Command. And, for this Rea- 
ſon, the People of Guieune juſtly refuſed to be 
ſeparated from the Kingdom of England, not- 
withſtanding the Grant and Donation of Ki- 
chard the Second. But indeed there is one 
Exception againſt what was ſaid before, that 
a Part ought not to diſown or ſ2parate from 
the Body, while it continues within the ſame 
Dominions, and that is this; except it be in the 
laſt t£xtremiries, and that it be impoſſible for 
it to preſerve itſelf otherwiſe, than by ſubmit- 
ting to the Enemy's Power and Authority. 
For, in all Agreements of this Nature, the ut- 
moſt Neceſſity ſeems of Courſe to be excepted; 
which, it is x ns allowed, gives a Man full Li- 
berty to ſecure himſelf all the Ways he can poſ- 
ſibly. And therefore, tis no more than what 
mult be expected, and is far enough from being 
criminal, that a Town, after it hath made the 
beſt Reſiſtance it could againſt an Enemy, ſhould 
at laſt chooſe rather to ſurrender, than ſuffer 1t- 
ſelf to be carried by Storm, and be put to the 
Sword. For, ſince every Man who ſubmits him 
ſelf voluntarily to civil Government, had before, 
from Nature, a Right to defend himſelf all the 
Ways he could, and therefore enters into the 
Commonwealth for the better Attainment and 
Security of that Right; when the Common- 
wealth can no longer afford Protection or De- 
fence to the Subje&s, they muſt be ſuppos'd 
to be releas'd from the Ties they were under 
before, and to be at Liberty to conſult their 
own Safety as they think beſt. And, without 
Diſpute, the Commonwealth itſelf can have no 
other Right over the Members of it, than what 
was granted and left by them who at firſt erect- 
ed it. And therefore, as the Commonwealth en- 
gageth to protect and defend every one of its 
Members, unleſs hinder'd or prevented by una- 
voidable Neceſſity; ſo whenever it ſtruggles un- 
der ſuch a Neceſſity, it is ſuppoſed, that no 
Man is forbid to provide for his own Security 
as well as he can. In the natural Body indeed 
it is lawful to cut off any particular Member 


a Freifſard. Lib. iv. Polyd. V. irgil. Tilt. Angl. Lib. xx. See the late M. Rain's Hiſtory of England, upon that ay ns 
Years 1390, 1390. . vb Ammian. Marcel/inus, Lib. xxv. Chap. xii. Zeſimus, Lib. iii. 1 


Boox VIII 


to preſerve the whole, becauſe ever 
lives entirely by the Life of the x ſember 
cannot live otherwiſe ; but in a moral Kh and 
tick Body, tis potlible the Members may Fall 
and live 1n a ſeparate divided State 8 
fore, the Body moral hath not the fame Ried 
over its Members, as the natural. But * 
Prince ſhould be neceſſitated, by Extremity y 
his Affairs, to compound for a Peace wi 
over-powerful Enemy, by giving him a cre... 
Country in his Dominions, and that Coun 
ſhould difown and deny the Grant; in this © 10 
it is my Opinion, that the Prince may draw by 
Forces out of their Towns and Garriſons 18 
leave them naked, not hindering the Con A* 
from taking Poſſeſſion of them. But then? = 
he hath no Power to oblige or torce * 0 
ſurrender themſelves, or to ſubmit to the Con. 

ueror's Authority. Neither can I think that 
the Country is under any Obligations, it the 
have Strength enough in it, not to make Regt. 
ance againſt ſuch a Conqueror, or afterwards, if 
they can, not to erect themſelves into a diſtin 
Commonwealth. For, thus, when the Emperoy 
Jovian was obliged by Treaty to give up the 
City Niſibis to the Perſians, the Citizens deſired 
they might have Leave to defend themſclyes b 
By ſuch Agreements therefore, the Prince indeed 
and People, loſe their Right to ſuch a Country: 
but the Conqueror, if they conſent to — 
him, and ſwear Allegiance to him, acquires a 
lawtul Authority and Power over them. As to 
that Opinion ſome are fond of, either with re- 
gard to all Kingdoms, or, perhaps, only to 
ſome Particulars, that whatever Gods are appro- 
priated to, or, as they ſay, incorporated in th 
Crown, can never be any Way alienated, and that 
netcher the longeſt Courſe of Years, or ano. 
ther's quiet and peaceable Poſſeſſion, can ſccure 
them from an Act of Reſumption, at any time 
after, it is, without Diſpute, falſe and ground- 
leſs. And much more abſurd and ridiculous is 
it to aſſert, that any Kingdom may have Privi- 
lege to waſte and ruin others, and yet, that what 
it hath once ſeized, can never afterwards be re- 
cover'd from it. | 

X. From what hath been faid, it is further 

evident, that a Prince cannot, without his Peo- 
ple's Confent ", make his Kingdom feudatory to 
another, or hold it upon Condition of «© Fortcit- 
ure, whenever the Gude? Oath is violated, ct 
that, when his Family is extinct, it ſhall devolie 
to the Prince it is held from. For, it ti 
Conditions be ſuch as theſe, the making tie 
Kingdom fendatory is, indeed, a conditional Alt 
nation. And again, on the other Hand, tit 
People my recall any Act of Homage, wich 
the Prince hath remitted without their Conſent 
And it further follows, that a Prince cant 
3 any Part of his Dominions, fo tha 
the : Government of it, and natural Poſſeſos 
ſhall be for ſo long reſign'd to the Credits) 
without the Conſent of his People, and tt 
Part engaged by the Mortgage; and nw 


rtain 


© Sub onere Commil/i ex na. 


1 


1 See Gretius, Book ii. Chap. vi. Set. 9. As, alſo, M. Hertius, in his Treatiſe, de Feudis Oblatis, Part. ii. Sect. 27, in the. Ide 


Tome of his Comment. & Oprfeula. 


2 And much more, when he transfers the Property of the Country mortgag'd under a fiduciary Clauſe of Reſtitution, as fot 
times practis d. See M. Gunaling's Treatiſe juſt quoted, De jure oppignor. Territorii, Sect. 76, & eg. 
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CHAP, V. 


leſs, if there be any Conditions of Forfeiture 
annexed. The Reaſon of which is, not only 
becauſe a final * Alienation is generally the Con- 
ſequence of Mortgaging ; but, belides, becauſe 
the People, when they made Choice of their 


Prince, choſe to be govern'd by him, and not- 


any other. And becauſe it may juſtly be pre- 
2. that they who are hens, ed * flick 
ly united in one People, can never be willing to 
be broken, and canton'd into Parts and Divi- 
ſions. 

XI. And it is, alſo, further evident, that the 
Prince hath no Power, without Conſent of his 
People, to alienate thoſe Goods, the Revenues 
ot which are deſign'd, either to ſupport the pub- 
lick Expences, or to maintain the neceſſary 
furs and Dignity of his Court. For, in 
thoſe Goods, the Prince is allowed only the Uſe 
and Produce of them, which can never amount 
to a Right of Alienation 2. And tho” N tn 
he may think himſelf well enough provided for, 
for his own Life, yet it ſhould be conſidered, 
that there are to be other Princes to ſucceed him, 
who are all to be maintained agreeably to the 
Dignity of crown'd Heads. But, however, we 
arc to diſtinguiſh carefully between the Goods 
themſelves, or the publick Patrimony, and the 
Profits or Produce of them. The farft the Prince 
hath no Power to alienate, the other he hath 
free Liberty to diſpoſe of, as he pleaſeth. Thus 
where the Right b of what the Sea or Rivers caſt 
up, and join to the Land, is the publick Patrimony, 
or belongs to the Crown, the Prince cannot 
make away, or transfer that Right to any one 
clic; but I can ſee nothing that can oblige him, 


* Lex Commiſſoria. 


over the Eftates of the Subjefs. 


b Vid. Senec. de Beneficiis, Lib. vi. Chap. xx. 


not to diſpoſe of what is thrown up by the Tide 
or the Stream, as he thinks fit; becaulc this is 
the Pgoduce of that Kight. So the Right of 
Confiſcation may be a publick Patrimonial Set- 
tlement, and the confiſcated Goods be the Pro- 
duce of that Settlement. The firſt is appropri- 
ated to the Commonwealth, the ſecond belongs 
to the Prince. But after all, a Prince who hath 
Power, when Reaſons of State require it, to 
levy new Subſidies upon the Subject, as he 
pleaſeth, may, when the Neceſſities of the 
Commonwealth command, mortgage any Part 
of the publick Patrimony. For, as the People 
are obliged to pay the Sablidicy, ſuch a Prince 
lays upon them, upon ſuch Reaſons of State; 
ſo are they obliged to redeem what was mort- 
gaged upon ſuch Reaſons. Since the Thing is 
the fame, whether they pay the Money before- 
hand, to prevent the N of the Mortgage, 
or whether it be levied upon them afterwards to 
redeem it. And here it is manifeſt, that every 
| phe Subject is not the Debtor of that 

oney, though every one be obliged to contri- 
bute his Share to diſcharge it es. So, alſo, where 
the Prince lays out Moncy for the Uſe of the 
Publick, out of his own private Eſtate, the 
Commonwealth muſt be ſuppoſed to mortgage 
to him the publick Patrimony upon that Account, 
till ſuch time as the Debts contracted upon it 
are cleared by the People. But all this will hold 
only upon Suppoſition, that there be no funda- 
mental Law, or Capitulation, which provideth 
otherwiſe, and either cnlargeth or confineth the 
Rights of the Prince or People. 


© Alluvionum Tus. 


* This is not only thro” a Default of paying the Debt; but alſo, becauſe, tho' we were in a Condition to pay it, it is ſometimes not 


eaſy to get the Lands again out of the Hands of the Mortgagee, 
Jide Grotius, ubi ſupra, Sect. 11, 12, 13, | 
2 See Gr otus, Book uw, Chap. ui. Sec. 1 , 
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836 Of the Right of War. 


Book VIII 


CHAP. VL 


Of the Right of War. 


t. The Diviſion of what follows in the Chaptey. 

It. Peace the ordinary proper State of Man ; War 
extraordinarily indulged by Nature. 

111. War either offen/rve or defenſroe. 

rv. The.Cauſes of War ought to be manifeſt. 

v. The unjuſt Cauſes of War recounted. | 

vi. Fraud lawful againſt an Enemy. 

vII. How far Violence may be lawfully uſed againſt 
an Enemy. 


 v11te In a Commonuealth particular private Men 


loſe their Right of War. © 

1X. War either ſolemn or leſs ſolemn. 

x. A Magiſirate as ſuch hath no Right to make 
War. 

x1. Whether he may make War upon a Preſumption 
of his Prince's Conſent. 

X11, How far an Injury, done by a Subjef#, may 
give Reaſon for a War againſt the Common- 
wealth, 


I. 0 NCE every particular Man in à Liberty 6 
Nature hath the ſame natural Right, whic 
States and Commonwealths have, to detend him- 
ſelf againſt unjuſt Violence, and to defend and 
aſſert his Rights by Force, when others injure 
him in, or endcayour to deprive him of them, it 
will, I think, be a proper Method to enquire, 


| firſt, what may be ſuppoſed common to the 


Wars of particular Men, and Commonwealths; 
and then, ſecondly, what hath cither by Cuſtom 
of Nations, or by Nature, been appropriated to 
the latter. : 
II. Firſt therefore, it is certain that nothing 
is more conſonant to the Law of Nature, than 
that no Man ſhould offer unjuſt Violence or In- 


jury to another; and, on the other Hand, than 


that all Men ſhould thew Kindneſs and Huma- 
nity to one another, and be particularly exact in 
the Obſcrvation of Agreements and Compacts. 


And whca Men duly attend to, and obey theſe 


Laws, they may be ſaid to enjoy Peace; which 
is a State moſt agrecable to human Nature, which 
tends moſt to promote its Happineſs and Secu- 
rity, and indecd which the Law of Nature was 
giycn to Men principally to eſtabliſh and preſerve a. 
Nay farther, Peace is a State of proper to human 
Nature, as ſuch; ſince it ariſeth from a Principle 
peculiar to Mankind above the Brutes 3 whereas 


x111. Of the Equity ef Repriſals. 

xIv. For whom we may juſtly make Wat, 

xv. Of the Declaration of War. 

xvi. Of the Liberties commonly uſed in Way, 

XVII. Of the Liberties uſed upon the Perſon of an 
Whether lawful to kill an E 

XVIII. ther lawful to an Ene 
fines ? S 

xix. Things ſacred not exempt from the Liberties of 
War. 

xx. Things, how acquired in War. | 

xx1. To whom the Acquiſitions of War belong. 

xxII. — & incorporeal, how far acquired iy 

5 ar. 

xx11!. A Loan, whether acquirable in War, 

xxxV. Dominion over the Conquered, how many 
Ways acquired | 

xxv. Things 7 in War, how recovered. 

xxVI, Whole Nations, how reſtored to Liberty, 


War flows from Principles common to both. 
Brutes indecd by Inftinck of Nature will endea- 
vour to defend and preſerve themſelves as well ag 
they can". But Man alone underſtands the Na- 
ture and Conſtitution of Peace, for it is he only, 
that can voluntarily undertake or forbear the 
Performance of any Action, which may bring 
Good or Harm upon another Perſon, upon a Con- 
ſideration of certain Obligations on one Side, 
and certain Rights on another. All which de- 
pends entirely upon the Uſe and Exerciſe of 


| Reaſon. Beaſts indeed perform the Service their 


Maſters are pleaſed to uſe them in: But the Rear 
ſon of that Obedience goes no higher than the 
Fear of Blows, or the Temptation of good Keeps 
ing; for the Senſe of any Obligation, without 
doubt, lies much out of their Reach. We find 
too, that Beaſts are ſeldom inclined to hurt Men, 
or each other; but this muſt be ſuppoſed either 
the Effect of Fear and Weakneſs, or becauſe 
they find nothing to provoke their Appetite, 
Again, there are others of them that ſeem to be 
fond of, and to careſs and aſſiſt ong another. But 
it is not to be ſuppoſed, that they do ſo, becauk 
they are ſenſible they are obliged to it“. Bat 
notwithſtanding, it is very lawtul, and may 
ſometimes be neceflary for Man himſelf to make 
War; for Example, when he finds that anothe! 


* 


a Vid. Pelyb. Lib. xii. Chap. xiv. b This is admirably expreſſed in a beautiful Paſſage of Quintilian, whoſe Words are as ſollons 
« Of all that Nature has formed for the Good of Mankind, and to furniſh them a Support againſt the Changes of Fortune, I & 
« nothing more excellent, or more effectual, than Friendſbip and Concord. For ſhe has placed in our Hearts a Deſire of Socieſ 
« unknown to other Animals, which leads us to love the Company of our Fellow-Creatures, to form Communities, an 
« Towns. Among the various Sentiments with which ſhe has inſpired our Souls, ſhe has rendered us ſuſceptible of mutual Benev0- 
« lence, which is the moſt uſeful Paſſion we can feel. For what would be more happy than Mankind if all Men were Friends! 


4 one another? We ſhoald then neither ſee Wars, nor Seditions, nor Robberies, nor 


aw-Suits, nor Quarrels, nor any of thoſe E 


« which, proceeding from Men themſelves, ſerve to increaſe the Troubles which Fortune occaſions. Perhaps the ſupreme Power 
thought this Happineſs would be too great. But, at leaſt, in all Times, and _—_ all Nations, it has been a capital 


« Maxim, that a generous Mind ſhould keep its Word, and return Friendſhip for 


riendſhip. Tho' indeed it belongs only b 


« the molt exalted Spirits to know how to love, and be beloved in this Manner.” Neque enim reperio quid in rebus humanis excogits 
natura praſtantius amicitia, &. QUINTILIAN Declam. ix. Chap. xiii. Pag. 201. Edit. Burm. 
4 


jy" FY 


— — 


1 Vid. Lactau. Inſtitut. Divin. Lib, v. Chap. 17. 


Perſat 


D / ... 5 


Ne 


Care. VI. Of the Right of War. 837 
Perſon hath maliciouſly deſigned todo him Harm, Good or Evil may probably be brought upon 
or denies him his Right. For, in ſuch Caſes, the himſelf or others who did him no Injury by it. 
Care he is ſuppoſed to have of his own Safety, For Injurics, which do not entirely rob a Man 
iveth him Power to defend himſelf, and aſſert of Quiet and Safety, ought not to provoke him 
bis Right what Ways he thinks beſt, though it to revenge them with War; when either the In- 
be with the Hurt of the injurious Perſon; or to conveniences he may bring u n himſelf, and 
recover his Right by Force, when he cannot obtain thoſe who belong to him by it, are like to be 
it by caſier Means. For Nature hath not only greater than the Advautages he can propoſe z 
iven Man a quick Senſe of Injuries, that he or when others he at preſent is at Peace with, muſt, 
might not ſuffer himſelf to be oppreſſed and in- by his War, ſuffer ſuch Evils, as by the Laws of 
ſulted; but ſhe hath, allo, armed him withStrength Humanity, on a quiet Submiſſion to the Injuries 
and Agility of Body, that he ſhould not be forced offered, he ought to defend them from. And 
tamely to ſubmit. But then, when Nature per- therefore, that a Man is juſtly to be commended, 
mits War, Peace is the Price and Reward of who will not revenge an nary, when he ſees 
War. And when Men are forced to fight, it is that a War will, in all Probability, produce greater 
not becauſe they are to make War perpetually, Evils than Good. 3 OS ph 
but that they may enjoy a laſting Peace and Secu- III. The Cauſes of juſt War may be reduced to k 
rity for the future>. But beſides, though the theſe three Heads :. Firſt, To defend ourſelves | : 
Perſon who doth Harm, doth immediately, as far and Properties againſt others who deſign to do us . 
as he is concerned, give a Man Power to make War Harm, either by aſſaulting our Perſons, or taking +: 
upon him, yet it ought to be conſidered, what away or ruining our Eftates. Secondly, To aſſert 


2 Difys Cretenſis, Lib. ii. Chap. xxi. Pag. 44. Ed. Amſt. Max. Tyrius, Diſſert. xiv. Pag. 138. Ed. Lugd. Bat. A good Man never 

begins a War but when he is forced to it; but a bad Man makes it his Choice. V. Bæcler in Grot. Lib. i. Chap. iii. Sect. i. A 
b Ariſtot. ad Nicom. Lib. x. Chap. vii. We make War that we may live in Peace. There is no Body who deſires. or makes Prepa- 

rations for War, purely for the Sake of the War itſelf. For a Man muſt be of an inhuman Temper, w:0 will make Enemies of | 

his Friends, barely for the Satisfaction of a Quarrel. Tacit. Hiſt. Lib. iv. Chap. Ixxvi. There is no Body ſo forward in taking Arms, 

who had not rather obtain that peaceably, which he truſts to the Deciſion of a War. And therefore it is a very ill Character of ſome, 

which Silius Italicus deſcribes, Lib. iii. Ver 330; 331. 


Nec vitam fine Marte pati, quippe omnis in Armin They think Life pleaſant when in Arms employ'd, 
Lucis cauſa fita eft, & damnatum wivere pact. But dull and worthleſs if in Peace enjoy'd. 


Therefore we ſhould never refuſe a Peace offered ſincerely, unleſs it be where we ſuſpe& the Enemy has a Deſign to lull us aſleep, in 


order to take Advantage of our Security. Mea guidem ſententid, paci, que nibil habitura fit infidiatum, ſemper eft conſulendum. Ct- 
ENO De Offic. Lib. i. Chap. xi. See Grotius Lib. iii. Chap. w/e. 


1 « When we make War, we complain of ſomething that has been done by thoſe againſt whom we take up Arms, — We ſay, 
i that they have cheated us, that they have inſulted us, and taken our Goods from us.” Plato in the firſt Alcibiad. Pag. 109. A. 
T. ii. Ed. H. Steph. 432. T. Ed. Wechel. Ficin. See Grotius, Lib. ii. Chap. i. Sect. 1, 2. Our Author here tacitly excludes, from the 
Number of Laxwful Cauſes of War, the Puniſbing of criminal Airs; by which we are not injured ourſelves. But we have ſhewn 
above (Chap. iii. Sect. 4.) that the Reaſons on which he eſtabliſhes his Opinion, are not very ſolid. It is true, that, between Equals, bf 
we mult not lightly take up Arms to puniſh all Sorts of Crimes, that do not relate to ourſelves; we muſt always uſe the following Pre- 
cautions, which Grotius juſtly recommends to us. I. Not to take them up for puniſhing the Violation of the Maxims of the Law of Na- 
ture, which is contrary only to certain Cufloms, though received upon ſome Foundation, among ſeveral Nations ; ſuch as were almoſi all 
thoſe that gave the antient Greeks ſuch an Antipathy. againſt the Perſians. For this Reaſon (ſays J. Freder. Gronovias thereupon) King : 
Darius was to blame, to require the Carthaginians to eat no more Dogs-Fleſh, and not to burn their dead Bodies ; fince theſe two Cuſtoms : 
had nothing in them to give a juſt Occaſion of War : But what he pretended, at the ſame Time, I mean their not offering any human 
Sacrifice, was manifeſtly founded upon the Law of Nature, (Juſt. Hiſt. Lib. xix. Chap i. Num. x. Ed. Grev.) II. Not lightly to place, 
in the Number of things forbidden by Nature, thoſe which wwe are not well aſſured are contrary to it, and which are rather ſimply probibited 
by a Divine poſitive Lago: Such are perhaps Conjunctions out of Marriage, and thoſe which are called incefluous. Grotius here MH Uſury; 
but let us ſet aſide the Abuſe of it, and there is nothing in it contrary to the Law of Nature, as we have ſhewn in another Place. 
HI. To AN carefully the general Principles of the Law of Nature, ſuch as, we muft live honeſtly, that is to ſay, after a Manner con- 
formable to Reaſon, and ſome others like that, but which are manife}tly inconteſtable, as when we ſay, that we muſt not take away ano- 
ther Man's Goods ; from the Conſequences that we draw from them. Some of which are eaſy to be perceived, ſuch is the Prohibition of 
Adultery, ſuppoſing Marriage; whereas, there are others more yo to be diſcovered ; as for Example, that Revenge where we propoſe 
nothing but Ewvil for Evil, is criminal. As then political Legiſlators excuſe thoſe to wwhom their Laws have not been declared, or 
who are uncapable of underſtanding them; ſo in, Matters of natural Laws, it is juft to excuſe thoſe who wiolate them, through the Weak- 
neſs of their Underſtanding, or the Unhappineſs of an ill Education. ———TV. I: Sort, Wars undertaken only to puniſh thoſe againſt 
Thom wwe take up Arms, are ſiſpected of Injuſlice, when the Crime is not undeniably plain, and very flagrant, or when there is no other 
Reaſon beſides, that makes a juſt War. This is what Grotius ſays, Lib. ii. Chap. xx. SeG. 41, 42, 43. This eſpecially takes Place 
in religious Mars, that is to ſay, thoſe which are carried on againſt Perſons, whoſe Sentiments and Practice, in rcligious Matters, differ 
from our own : For, with * to the defenſive Part, it is undeniable that we may lawfully reſiſt thoſe who would hinder us from 
E that Religion we ink the beſt. Sce M. Buddeus's Diſſertation on the Cru/ade, in his Selecta Turis Nature & Gentium, 

ag. 97. & ſeq. So far is a ſimple Difference of Sentiment, in Matters of Religion, from furniſhing a juſt Subject for purſuing 
with Arms, or otherwiſe moleſting thoſe we believe to. be in an Error; that I rather queſtion whether the Proteſtant Princes may 
not, with a better Conſcience, unite to deſtroy the Inguiſition, and to oblige the Powers, who ſuffer it in their Dominions, to ſup- 

preſs this horrid Tribunal, under which Chriſtianity has groaned ſo long. It would be a laudable Undertaking to deſtroy a Court, 
which, under a falſe Pretence of Zeal for the Glory of God, exerciſes the moſt deteſtable Tyranny, and the moſt contrary to the 
Good of human Society. Thoſe who love to gain Glory by Arms could never find a more honourable, or lawful Occaſion of ſig- 
nalizing their Courage ; ſuppoſing oy had Force enough to attempt ſuch an Enterprize. The greateſt Heroes of Antiquity, who 
had quelled the moſt formidable or deſtructive Monſters, muſt have yielded to him, who could ſucceſsfully have cleared the World 
of a Society, who, under the moſt ſpecious Pretence of Religion, ſeck the Means to live in a ſhameful Indolence, while they hold 
Sovereigns and Subjects in as ſhameful a Tens. The Chevalier Folard pretends, that, while I preach this chimerical Cruſade, 
1 have forgot the Bible. Which he ſays I ought not to have done, if J had read the Book of F. Francis Macedo, a wery grave Author, 
intitled, Schema ſacræ Congregationis S. Offic. Reman. © Indeed I own myſelf in the wrong, ſays Folard, to abuſe ſo much the Inqui- 
* fitors, in their Tribunal, whom good F. Maceds finds ſo plainly in the holy Scripture. He places their firſt Inſtitution in Para- 
- diſe, and affirms that Cod was the firſt Inquiſitor-general ; and that he began the firſt Exerciſe of his Office, in examining Adam 
and Eve ; that he continued it againſt Cain, and thoſe who built the Tower of Babel; that St. Peter ated in the ſame uality 
againſt Ananias; and that he tranſmitted this Power to the Popes, who beſtowed it upon St. Dominic, and his Succeſſors; { that 
in ſhort St. Peter has nothing more to do with it.” See his OGH. upon Polybius, Lib. i. Chap. xviii. Is not ſuch an Authority, 
and ſuch Reaſons, undeniable ? I thought at firſt to have treated this Argument with Ridicule, but this is a Talent not allowed to 
every Body, and demands the Spirit and Vivacity of M. Fo/ard. I am ſo far from complaining of him, that I am very forry he has 
m the ffects of one E ee. (for he knows there are a great many Sorts) which has prevented him from continuing his De- 
| lign, in the Manner he o nobly begun; as well as prevented our having the Benefit of his Learning and Sincerity. 
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838 of the Right of War. 


our Rights when others, bo are juſtly obliged, 
refuſe to pay them to us. And laſtly, To recover 
Satisfaftion for Damages we have injuriouſly ſuſ- 
tained, and to force the Perſon who did the Injury, 
to give Security for his good Behaviour for the fu- 
ture i. And hence ariteth the Diviſion of juſt 
Wars into offen/jve and deſenſive. The latter 
of which I take to. be thoſe Sorts of Wars, in 
which Men endeavour to defend and keep what 


is their own. The Former arc, when Men ex- 


tort their Rights that are denied by Force, at- 
tempt to recover what hath been unjuſtly taken 
from them, and require Security for the future. 
Sometimes indeed the Party who firſt began the 
War may have the Credit of being on the De- 
ſenſive. For Inſtance, ſuppoſe he be often alarm'd 
and haraſs'd with ſudden Incurſions upon him, 
the Enemy retiring always when he appears to 
oppoſe him; or ſuppoſe a Man be aſſured that 


Book VIII 


his Enemy hath form'd Deſigns againſt ;; 

ſo diſables him for the Attempe, — = 
king = Preparation *, 

IV. But, in general, the Cauſes of; 

and} eſpecially of the offen/zve, A 32 Har, 
dent, and without Mixture of Doubt and Ph 
tainty 4. For it is very uſual in Caſes of this Na- 
ture for Doubts to ariſe; either perhaps out a= 
Ignorance of the Matter of Fact, when it is 4 
abſolutely certain, Whether it was done, or r 
with what Intention it was done; or elſe out of 

negligent, flight Compariſon between ſtrict ] a 
ftice and the Laws of Love and Charit Fu 


and 
8 Mma« 


53 or it 


may be from a miſtaken Computation of the Pro. 


rtion of the Utilities, which it is pro 
hike Effects of undertaking or 3 * 
War. In theſe Caſes. therefore, as no es. Aru 
Pretenſions 5 ought to be made uſe of; ſo neither 
ſhould Men immediately ſeck Redreſs by Arms 
» 


. * juſt, as there is no Doubt o 


— 


_ a Vide Juſtin, Lib. ii. Chap. iii. N. 12. 


n 


1 Upon which we muſt refer to our Obſervation in another Place, that, in a Caſe of Neceſſity, an imperfe& Right is changed into 

cr fect Right 3 ſo that then the Refuſal of him who will not yield up to us what he ought to do, gives a juſt Occaſion of War. : 

2 In the fourth Tome of the Ob/ervations Choiſics, printed at Hall in Saxony, Obſerv. viii, there are ſome Reflections which I will 
here ſet down in the very Words of Mr. Bernard, who has given us an Abſtract of them in Nou de d Rep. des Lett. Sept. 170 

Pag. 304, &c. © Tis now-a-days the Cuſtom to excuſe the moſt unjuſt Wars, by ſaying they are purely 4ef+nfiwve. There are 1 
« People who believe, that mor unjuſt War ought to be called ni, which is not true; for it there are offenſive Wars that are 
it, there are, alſo, definfive Wars that are unjuſt ; as when we defend ourſelves againſt a Prince who 
has Reaſon to attack us. Neither muſt we believe, that he who is the firſt Aggreſſor begins by doing ſo an i ν,ẽ War ; and that 
the other, who demands Satisfaction for the Injury receiv'd, is always upon the Defenſive. There are a great many unjuſt Ads that 
« may kindle a War, and which however are not the War; as the ill Treatment of a Prince's Ambaſſadors, or the plundering lis 
Subjects: If then we take up Arms to revenge ſuch an unjuſt Act, we begin an en, but a juſt ar ; and the Prince who has 
done the Injury, and refuſes to give Satisfaction, commences a dee, but an unjuſt War. An offenſive War then is not unjuſt 
* but when it is undertaken without a lawful Cauſe ; and then that defenſive War, which, upon other Occafions, would be unjuſt "By 
comes ju/. In general then, he who firſt takes up Arms, whether he does it J or uminſily, commences an offenſive War ; and 
« he who oppoſes that War, whether he has or has not Reaſon to do ſo, begins a d:fen/zve one. Thoſe who look upon the Word offen- 
© {ive War to be an odious Term, as containing ſomething that is always unjuſt ; and who conſider, on the contrary, a dfenſfive War 
as inſeparable from Equity, confound all the Ideas, and perplex an Affair, which, of itſelf, would appear plain and clear enough, 
It is with Princes as with private Perſons. The Plaintiff, who commences a Suit at Law, is ſometimes in the Wrong, and ſome- 
« times in the Right: It is jun ſo with the Defendart. e are in the Wrong not to pay a Sum that is juitly due, as we are in the 
« Right to forbear paying what we do not owe.” M. Gundling, who ſeems to have approved this, in his Diſſert. De eficientis metu;, 
Kc. Chap.u.F1 + has ſince ſaid, That there can be no juſt offenſive War, unleſi we play with Words, (Jus Nat. & Gent. Chap. ix, 
$6.) But I am afraid he is guilty of this Fault himſelf. We are agreed in the main, and the Queſtion is to underſtand the common 
Practice, independently of the Morality, of :fen/ive and % ini urn.. Now it appears to me, that, upon this Footing, whoever 
begins Acts of Holiility, behaves ofer/ively, and he who repels him behaves , and that without conſidering which is in the 
Wrong, and which is in the Right. 2 
3 See Gro. Book ii. Chap. i. f 1. and Chap. xxii. $ 2. where he divides them into Jing Rea ſons, and perſuaſive Motives : (Conſe 
Juſtifice, & cauſe ſuaſorix: ) The firſt are thoſe that render, or ſeem to render, the War ju/? with Ro to the Enemy; ſo that we 
believe we do him no Injuſtice in taking up Arms againſt him. The Motives are the Views of Intereſt which oblige us to declare War, 
In a War, innocent upon all other Accounts, the ing wy . muſt not only be truly lawful, but muſt be blended with the M- 
tives, that is, we mult never undertake a War but through the Neceſſity to which we are reduced of defending ourſelves againſt ano- 
ther's Inſalts, of making him give up what is our undoubted Right, and of obtaining a Satisfaction for an apparent Injury done w. 
Thus a War may be vicious or unjuſt, with Regard to the Cauſes, four ſeveral Ways : 5 irſt, when we undertake it either without any 
juſtifying Cauſe, or any Motive of Profit, tho' never fo little, but only out of a fierce and brutal Fury, that makes us delight in Blood and 
Slaughter purely for the Sake of killing. But there is Reaſon to doubt, whether we can find any Example of ſo barbarous a War, 
(See Grotius, Lib. ii. Chap. xxii. F 2.) Secondly, when we attack others only for our own Intereſt, without their having done us any 
Injury. And theſe Sorts of Wars are, with Reſpect to the Aggreſſor, downright Robberies. (See Gretizs, ibid. F 3.) Thirdly, 
when we have ſome Metives founded upon juſtifying * but which ſtill have only an apparent Equity, and which, upon a nice 
Examination, are found at the Bottom to be unlawful. Such are thoſe mention'd by our Author in the ſollowin Section, after Grotius 
(ubi ſupra F 4. & ſig.) In ſhort, Fourthly, when, notwithſtanding our having good Hg Reaſons, we ae the War upon 
other Mfeti ves, that have no Relation to the Injury we have receiv'd, as acquiring Vain-Glory, enlarging our Rule and Dominion, en- 
riching ourſelves, ſatiating our Revenge, or upon any other View of Intereſt, either publick or private, but quite diveſted of the juft- 
Hing Ria bn of the War in which we are engag d. (See Grotius, ibid. 5 17.) Of theſe four Sorts of Wars, whoſe Undertaking con- 
tains ſomething that is 7%, or »juft ; the third and the laſt are very common, there being very few People ſo barbarous and ſavage & 
to take up Arms, without declaring at leaſt ſome Sort of g Reaſon. The third is, alſo, very common; but it is not difficult to 
diſcover the Injuſtice of it. As for the fourth, perhaps it is the moſt common of all ; it is not ſo unjuſt in itſelf, as with Regard to 
the Diſpoſition and Views of him who does it. It is, beſides, very difficult to be convinced of it, the Motives being generally ſo in- 
penetrable, or the greateſt Part of Mankind ſo very careful in concealing them. Thus we are not oblig'd to reſtore what we have 
tiken from the Enemy in ſuch a War, exactly to the Value of the Damage and Injury he has done us. This is taken almoſt from 
Mr. Ru ld us Plilyſ. Pratie. Part ii. Chap. v. F 2, &c. As he does very little beſides abridging Grotizs, in all this, I ſhall her 
make uſe of his Book in ſome other Places; and by that, as well as by Grotius himſelf, and, alſo, by the Abſtract de Officio Hem. Su. 
J will ſupply what our Author wants, who has but lightly treated of all that concerns the Right of Var and Peace, without doubt 
becauſe Grotius had already almoſt exhaulled the Matter. Moreover, whoever is deſirous to ſee the Application of what we have) 
now ſaid in this Note, to remarkable Examples, need only conſult Mr. Buddeus's Diſſertation, entituled, Juriſprudentiæ Hiſtoric Se» 
cimen, & 82, Cc. ſeq. in which he examines the Juſtice of the Wars of the Romans. 

4 See above in Book i. Chap. iii. $ 7, 8, and Grot. Book ii. ny. XXiii. $1, 2, 3, 4, 5, and 6. (Beſides, to the Queſtion whether 
there can be a juſt War on both Sides, Mr. Buddcus, in his Philgſ. Prati#. 4 16, anſwers No, if we conſider the Juſtneſs of the 
Cauſe in itſelf : For it implies a manifeſt Contradiction, that two Perſons ſhould have equal Right ; the one to demand, and the 
to refuſe one and the ſame Thing. But it may happen, that one of the two who are at War together, may have a very lawful Reaſon 
for it, and the other be in an invincible Ignorance of the Injuſtice of his Cauſe. In that Caſe both of em make War ju/t/y and ur 
juftly ; the invincible Ignorance on his Side, whoſe Cauſe is unjuſt, hindering his Action from being reputed unjuſt in itſelf. But 
that cannot happen but very rarely; for thoſe who engage in a War, examine, or at leaſt ought to exayune, with a great deal of Cs 
all the Reaſons on both Sides.) See Grotius, Lib. ii. Chap. xxiii. F 13. 

See Grot, Book ii. Chap. xxiv. : but 
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but ſincercly endeavour, and that theſe three 
Ways eſpecially, to compoſe the Differences, be- 
fore they break out into a War: Firſt, by Con- 
ference between the Parties, or their Agents *. 
Secondly, by Appeal to the Arbiters :. Or in 
the laſt Place, by Lot * 3. But, how evident ſo- 
ever the Cauſes of War may be, a wile Man, 
before he draws his Sword, ought to conſider 
what Grotias ſays, That it is a great Folly in 
rticular Men, as well as Commonwealths, -not 
to accept of Accommodation, or hear of Re- 
concilement, while Things ſtand whole on both 
Sides ; but when they have ſufficiently puniſhed and 
mortified one another, then quietly to give over, 
without giving any Body the Troubls of parting 
them b. | 5 
V. The unjuſt Canſes of War are recounted 
by Erotius, Lib. ii. Chap. xxil. F 5, Sc. S me 
of them are manifeſtly unlawtul ; others of them 
have ſome Colour to be thought lawtul, tho” it 
be but weak and faint. Under the firſt Rank 1s 
to be placed Avarice and all extravagant Deſire of 
increaſing Wealth, as, aiſo, Ambition, aud the Hopes 
of enlarging Rule and Dominion, of growing great, 
and purchaſing a falſe Fame and Glory, by the Op- 
prefſiow of others. Avarice is a Cauſe of War uſu- 
ally conceal'd and diſſembled with great Care, 
becauſe it ſuppoſes a baſe and ſordid Spirit. But 
Ambition is generally fayour'd in the World, un- 
der the Name of Gallantry and Fortitude. And 
it is commonly thought Greatneſs and Bravery 


a Valerius Flaccus, Lib. v. Ver. 665, &c. 
An nullas preferre preces, nec frrdera Regis 
Ulla ſequi ? cæca ſed cunta impellere pugna 
Debuimus ? fic Thraces agunt. 
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of Mind, to graſp aftcr, and fight tor what be- 
longs to other 4 Men. But yet Princes, as Phi- 
liſcus told Alexander 5, Th they are never ſo am- 
bitious of Glory, fbould not think it any, to be re- 
member'd, as Famines and Veſtileuces are, as the 
Plagues of Mankind, but as the greateſt Bleſſinga, 
as Peace and Happineſs. For tho' the great GOD 
cften makes Uic of War to purge and puniſh 
the World «, yet, when Princes make War with- 
out any other Dehgn than that, it is the greateft 
Impiety. And yet the Fews thought that they 
were allow'd, when their Sanhearim declared 
War, tho' without any other Reaſon than barely 
for the Greatneſs and Glory of their Nation, to 
invade their Neighbours, and, if they could, 
make an abſolute Conqueſt of them 4. Under 
the latter Claſs may be rank'd Fears, which ariſe 


from the Strength and Power of Neighbours ; and 


when Men think, as the Poet ſays, they don't want 
Will to ao what they have Power e. But this ſingle 
Suſpicion is not ſufficient to mike a Cauſe of War 


iiſt unleſs Men have very good moral Certain=- 


ty, that they have form'd Deſigns againſt them. 
For an uncertain Jealouſy of Danger may be 
Reaſon enough to perſuade a Man to be circum- 


ſpect, and fortify himſelf as well as he can, but 


can never give him a Right to ſtrike the firſt 
Blow, tho” it be only with Intent that the other 
ſhould give him real Cautitu, as they call it, that 
he will attempt nothing againſt him f For as 
long as my Neighbour doth me no Injury, and 


Never to peaceſul Overture to yield, 

Or ſacred League, but in the bloody Field. 
Always in Arms to breathe relentle's War, 
None but tbe wildeſt Savages will dare. 


b Iſocrates, Orat. ad Philip. Pag. 154, Ed. Min. Pariſ. This Period is taken from the Abſlrat de Off cio Hom. & Civ. Lib. ii. Chap. 
xvi. $ 3. See Grotius, Lib. xi. Chap. xxl. F 11, 12, where he makes the two following Remarks, which are worth our taking No- 
tice of here. The firſt is, that what Aſſurance ſoever we mey have of the Juſtice of our Cauſe, if it is not in our Power to produce 
a Title ſufficient to convince him who detains what is ours, of the Illegality of his Poſſeſſion, we cannot lawfully declare War againſt 
him on that Account; becauſe in that Caſe we have no Right to force him to deliver up to us the Thing he is poſſeſs'd of. Beſides, 
if the Poſſeſſor is a Perſon of no Honeſty or Sincerity, tho" we ſhould have loſt the Deeds, that were neceſſary to be produced before 
the Arbitrators, that would diminiſh nothing from our Pretenſions, nor hinder us from purſuing our Right by Force of Arms, as our 
Author has obſerv'd above, Book v. Chap. xiii. F 8. Gretizs's other Remark is, that when the Right is doubtful on both Sides, if 
neither of the Parties is in Poſſefſion of the Thing in Diſpute between em, or if both of em are equally poſſeſs d of it, they mult 
decide the Matter by way of Diviſion, and he who refuſes this Expedient, ought to be look'd upon to be unjuſt, and an Enemy to 
Peace. 

c As in Euripides, Helena, Ver. 38, Sc. Jupiter 7: ſaid to have engaged the Greeks and Phrygians in a Quarrel. 


To eaſe the Earth of her too numerous Sons. 


9 Seldenus, de J. N. & G. ſec. Hebr. Lib. vi. Chap. iii. & xii. To which we may add a fine Paſſage of Cicero's, upon the falſe Idea 
of Conquerors. © If this Greatneſs of Soul which they ſhew in bearing Fatigues, and expoſing themſclves to the moi: hazardous 
« Dangers, is not adorn'd with a large Stock of Juſtice ; and if they uſe it for themſelves, and their own private Advantage, inſtead 
« of imploying it for the pub/ick Good, ſo far is it from ray 7 Virtue, that it is a Vice, and a downright Fierceneſs, that tifles all 
« Sentiments of Humanity and Tenderneſs,” De Offciis, Lib. i. Chap. xix. e Lucan. Pharial. Lib. iii. Ver. 100, 101. 
f Gellizs, Lib. vii. Chap. iii. A Gladiator who er, himſelf to fight, muſt accept of theſe Conditions of Combat, either to kill 
his Enemy, or to fall himſelf; but the Life of a Man is not confin'd by any ſuch hard and ſevere Laws, as to oblige us to do others 
Injuries firſt, that we might not ſuffer them ourſelves. 
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See above, in Book v. Chap. xiii. F 3. 2 See the ſame Book and Chapter, { 4, &c. 3 See the ſame Book, Chap. ix. $ 2, 3. 
4 Tho' the Author was contented to refer to Gretius for this Enumeration for the unjuſt Cauſes of War; yet the Reader will 
ind a better Account of them in the Abridgment of The Duties of a Man and a Citizen, Lib. ii. Chap. xvi. $ 4. M. Gundling main- 
tins ſtrenuouſly, That the ſole Fear of the rower, or Agrandizement of a neighbouring State, is a ſufficient Reafon to declare War 
againſt it, He founds his Opinion upon this, 'That the State of Nature is a State of War : Whoever can hurt another will do it, and 
therefore the Fear is always certain. See a Diſſertation entitled Status Neturalis HosBEs1 in Corpore Juris Ciuilis d fenſus & de- 
fendendus. But I doubt very much whether thoſe, who ſhall compare this Piece, with what our Author has ſaid above, Lib. ii. Ch. ii. 
& v. $6, will find the Defender of Hobbes has neither well eltabliſhed his own * or enter d into the true Meaning of the fa- 
mous Erg/i/ Philoſopher. Wich regard to the preſent Queſtion, M. Gundling's chief Argument is.“ That Experience ſhews us, that 
there never was any great Power but what, ſooner or later, ſwallow'd up all the leiler States which ſurrounded it.” To be aſſur d 
of the Truth of this general Propoſition he ſhould have prov'd it, not only by a Series of Iliſtoty known to all People, but, alſo, he 
ſhould have divin'd what had pais'd in Countries unknown. Beſides there may be, and are States, whoſe Conſtitution requires them 
neither to aggrandize themſelves, nor to undertake War without great Neceſſity: Even ſuppoſing (what is very poſſible) that theſe S ates 
ſhould, by — Conjunctures, become very powerful, without Injury to their Neighbours, why ſhould theſe take Umbroage at 
their Greatneſs ? The particular Examples, brought by M. Gunaling, are no Way to the Purpoſe, fince\they only regard Caſes where 
thoſe in queſtion have ſufliciently teſtified their Diſpoſition to abuſe their Power: For tho' it might be againſt other States, vet then 
every State is at Liberty to take Care of itſelf. We always ſuppoſe here a Power both lavfully acquir'd, and which has uſed its Au- 
thority with Moderation. Now it would be very hard to prove ſuch a Suppoſition impoſhble. . 
5 Vide lian. V. H. Lib. xiv. Chap. xi. | 
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840 Of the Right of War. Book VIII. 


I do not apparently take him in any Preparation © be look'd upon as People proſeri 

tor ſuch a IScfign (for {ometimecs 4 LG Ing In- Law of Nature, — — hey ad Mfg 
jury, and but begun, may as juſtly be puniſh'd © barous Cuſtom of ſacrificing Men, and fred. 
with Far, as an Injury that is finiſhed) I ought “ ing upon Man's Fleſh.” F or it ought wh 
to preſume, he will always continue in the fame diſtinctly conſidered, whether Chriſtian Prin 
Mind. But cſpecially, it I have his Word and have ſufficient Licence given them to invade thoſ: 
Faith to aſſure me of bis Sincerity. And it Indians, as People proſcribed by Nature Pa 
would be extreamly unjuſt in me to force him to becauſe they made Man's Fleſh their -A 
give me real Caution; becauſe thus he muſt be Food? Or becauſe they eat the Bodie wa 


"+ e e : oy” s of P 
in a more ſuſpected Condition than myſelf, being of their own Religion? Or, becauſe 7 
forced himſclf to rely upon my Faith alone. voured Strangers and Foreigners? And then 3 
Suppoſing indeed, that there be guſt Cauſe of it muſt be ask'd, whether thoſe Strangers - 43 


War, the Growth and Power of Neighbours may are ſaid to kill and cat, come as Enemies and 
very well d-{-.rve immediate Confideration and Robbers, or as innocent Gueſts and Travellers 
Regard, in Debates about it: For Experience or as forc'd by Streſs of Weather? For this laſt 
hath often proved it true, that Mens Deſires of Cale only, not any of the others, can give an 
being great increaſe, in his N to their Prince a Right of War againſt them ; and thy 
Strength and Power . And it is natural for to thoſe Princes only, whoſe Subje&s have been 
Men to be ſuſpicious, and afraid of being op- uſed with that Inhumanity by them. 

« preſs'd, whenever they apprehend that there VI. Tho' it be, alſo, common to all Sorts ; 
© js an Over-balance of Power in their Neigh- War that the particular Nature, and, as I ma 
« bours; for it is caſy to imagine, that ſuch as call it, Genius of them is Violence and Terr 
« have too great a Share of Strength, will find yet it is, alſo, lawful to make uſe of Stratagen 
« Reaſons, when they plcaſe, to make ule of and Fraud againſt any Enemy, provided there 
« it upon them who are weaker, though they be no Treachery, or Violation of Compact and 
« do nothing to deſerve it.” But now as for Faith in it. For as Ageſilaus ſaid, Jo break the 
Utility, to make that a Cauſe of War, or to Faith of Articles and Leagues, is ne leſs than a Con- 
pretend the ſame Right from thence to what tempt of CO D., But to circumvent an Enemy, is 
belongeth to others, as. Neceſſity may give, is well enough conſiſtent with Fuſtice, and may be at. 
unpardonably impudent; though it is no more tended with as much Glory as Succeſs e. And the 
than what the Athenians , in Thucydides, ſaid for proper Senſe of that famed Saying of Cleangri- 


themſclyes, That no Body is ſo much a Friend das implies no more: When the Lion's Skin fails, 


= 


ce to Juſtice, as to neglc& an Opportunity of it is neceſſary to put on the Fox's d 

« poſſeſſing himſelf of what he can get by Force, VII. But the better to underſtand how far it 
« barcly becauſe it is unjuſt.” Eſpecially ſince is lawful to purſue Revenge, and uſe Violence 
nothing can be more oppoſite to the publick In- againſt an Enemy, it will be neceſſary to obſerye, 
tereſt of Mankind, than to admit the Introduc- that there is a great deal of Difference between 
tion of ſuch a Right, which will give a Man the Liberties which a State of Hoflility, ſimply 
Leave to take away any Thing by Force from conſidered, gives a Man againſt his Enemy, and 
another Perſon, which he thinks will be an Ad- the Liberties which the Mercitulneſs and Gentle- 
vantage to himſelf: For it muſt be expected that neſs of the Law of Nature would ſuffer him to 
other Perſons will uſe him with the ſame Liber- take. The Law of Nature obligeth Men to a 
ty he takes with them. And as to other Pre- mutual Exerciſe of the Offices and Dutics of 
tences for War, which Grotius mentions in the Peace; and the Perſon who firſt violates them to 
ſame Place, they may be anſwered the ſame Way. my Prejudice, releaſes me, as far as lies in his 
My Lord Bacon, in his Advancement of Learning, Power, from paying any of thoſe Offices to him 
gives this for a ſufficient Reaſon for making War felt: And, in Conſequence, as long as he profeſſes 
upon the Americans b, which I muſt confeſs I himſelf my Enemy, he gives me a Liberty to uk 
cannot agree with him in: „That they were to Violence againſt him in infinitum, or as far as 


a Vide Cumberland. de Leg. Nat. Chap. ii. & 15. in fin. Bacon's Eſſays, Chap. xix. Seneca, Oedip. Ver. 542, 543. Stat ingen 


arbor atque umbra gravi ſylvas minores urget. 


A lofty Tree that ſtands, which with its Shade 
Oppreileth all the Underwood 


Procop. Hiſt. Goth. Lib. iv. Herodes Orat. de Repub. Neighbouring Nations are never concern'd at the Miſchiefs which befal one 
another from their own domeſticle Broils and Quarrels ; the Weaker have no Reaſon, becauſe thus they are fecure from being er 
flaved ; they that are equal in Strength, think of gaining a Superiority by it; and the Strongeſt, of purchaſing an eaſier Cogn 
Pelyb. Lib. i. Chap. Ixxxiii. A Man ſhould never truſt another with ſo much Power, as to place him out of his Reach, when he 
to conteſt with him about any Right that is confeſſedly his own. Appianus Alexand. Lybic. Pag. 32. Ed. Steph. Tho' it be a Friend, 
yet it is neceſiary to be cautious how he is made too great. - 

b De Auginch. Scient. p. m. 384. I do not know what Edition the Author made Uſe of; but I cannot find this Paſſage in that of 
Amſterdam, 1652, tho" I | Mk carefully read it over. This occafion'd me to doubt, whether here, as well as elſewhere, the Author 
has not quoted one Work for another. And accordingly I have ſince, by Chance, found the Paſſage in the Dialogue De Bells Sar 
Pag. 1310, of Bacen's Works, printed at Copenhagen in 1694. Plutarch. = htheg. Lacon. Pag. 209. B. © Candi 
Polyen. Stratag. Lib. ii. Chap. x. N. 5. Vide Xenephon. Cyropæd. Lib. i. & Grot. Lib. iii. Chap. i. $ 6. add. ſupr. Lib. iv. Ch. 19 


1 


1 Book i. Chap. Ixxvi. Ed. Oxor. ; 

> If theſe 82 or Canibals, eat only the Fleſh of human Creatures that die a natural Death, or are killed by others, - 
not theinſelves, how barbarous and ſavage ſoever ſuch a Cuſtom was, it would give us no Right to attack them purely for that 11 
Reaſon. But ſince they themſelves kill human Creatures, either to eat them or ſacrifice them to their Idols, tis a Thing fo crit 
contrary to Humanity, and ſo deſtructive to Society, and Mankind in general, that we cannot look upon, but as juſt an comme! 
ble, a War that ſhould be undertaken to endeavour to have the Uſe of it aboliſh'd, 24 theſe Men practiſed it but only anon 
themſelves, and always ſpared Strangers. If our Author maintains the contrary, "tis becauſe he always argues upon a Principle, vat 
Falſeneſs 1 have prov'd ellewhere. See Note 1. 5 3, of this Chapter, and Chap. ili. $ 4. WA 
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Caae. VI. 


pleaſe. Eſpecially ſince, if I am not allow'd 
this Liberty, but am neceſſarily obliged to confine 
my Violence within certain Bounds, and in no 
Caſe to proceed to Extremities, the proper End 
of War, whether offen/rve or defenſive, can ne- 
ver be obtain' d. And therefore every open pub- 
lick War ſeems to have ſomething in it like ſuch 
a Sort of Compact as this: Try hour Strength, and 
1 will try mine. And this holds not only wherc 
my Enemy reſolves to puſh Things to the utmoſt 
againſt me, but, alſo, tho' he deſigns to deſtroy 
me, without going to Extremitics : For he hath 
no more Right to give me a flight Wound, than 
one that may prove mortal. And therefore it is 
not only ſo far lawful for me to uſe Violence 
againſt my Enemy till I have repulſed the Dan- 
ger he threaten'd me, or till] have recovered, or 
torced from him what he either unjuſtly deprived 
me of, or refuſed to pay me; but I may further 
oblige him to give me Caution for the future. 
Which it he ſuffers to be forced from him, he 
ſufficiently diſcovers, that he ſtill entertains ma- 
licious Deſigns againſt me, and that one Time 
or other he may put them in Execution. Neither 
indeed is it always unjuſt, to return a greater 
Evil for a leſs. It may, *tis true, be objected, 


portion; but it muſt be ſaid, that this is to be 
applied only to Courts of judicature, where 
Puniſhments are inflicted always by Superiors, 
The Evils, which are the Effedts of a Right of 
War, are * properly Puniſhments, becauſe rhey 
are not inflicted by a Superior as ſuch, nor have 


that Retribution ought to be made in due Pro- 
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Perſon, or any others, but only to defend or 
regain the Security of a particular Man's Rights 
and Properties. In Purſuance of which End, it 
is lawful for me to make uſe of ſuch Means as I 
think will beſt prevail againſt a Perſon, who, by 
his injurious "Treatment of me, hath put mc out 
of all Capacity of doing him any Injury, till 
ſuch Time as it ſhall be agreed between us to for- 
bear Hoſtilities. But now the Law of Huma=- 
nity would have Men conſider not only what an 
Enemy may ſuffer without Injury, but what it 
may be proper for a generous Conqueror to in- 
fi. And therefore they ought to be particu- 
larly carcful, tha“, as far as is polſible, and their 
own necetlary Detence and future Security will 
permit, to proportion the Evils they inflict up- 
on their Enemy, to the Meaſures and Modera- 
tion obſerved by Civil Courts in puniſhing Cri- 
minals and Offenders. Upon this Moderation 
Grotins * is very large, Lib. iii. Chap. xi, &c. ad 
16. And the three Rules he preſcribes, Lib. 111. 


Chap. i. ( 2, 3, 4, will give us a clear View of 


the Liberties of Hoſtility. But beſides, the 
Uncertaintics and Turns of Fortune which ma 

happen in War, ought to perſuade Men to be 
very temperate in the Uſe of thole Liberties, for 
fear an Alteration in Allairs ſhould, as it were, 
make their own Weapons recoil, and returu upon 
themſelves the Uſage they gave others 2. So 
when Colonna, in Gratianus b, gave Orders that 
the Turks, who were taken Priſoners in the 
Fight at Lepanto, ſhould be well vſcd at Rome, 
he turn'd to Muhomet, and ſaid aloud, Learn to 


any 'Tendency to reform either the injurious be mercitul to us, you who are gencrally ſo crucl 


2 Vide Died. Sicul. Lib. x. Chap. xlvii. Yirg. Eneid. x. Ver. 533. th 


Belli commercia T urnus 


ö 
Suſſlulit illa prior, jam tum Pallante perempto. | | 
b Gratianus de Bello Cyprio, Lib. v. : 


— 


Our Author always goes u on this falſe Principle, That there is no War which we can undertake only on Account of Puniſhment, 
See the preceding Section, Not. z. a 
2 Gretias (Lib. iii. Chap. i. F 1, 2, 3) lays down at firſt three general Rules, which ſerve to explain the Extent of the Rights of 
Var. Firſt, All that has a Relation morally neceilary to the lau ful End or Deſign of the War, is permitted, and no more: For it 
would be to no Purpoſe to have a Right to do a Thing, if we could not make uſe of the Means neceſiary to bring it about. But, at 
the ſame Time, it would not be juſt, that, under the Pretence of purſuing our Right, we ſhould ſuffer ourſelves to do every Thing. 
and carry on Matters, without any Manner of Neceſſity, to the lait Extremity. Second!y, The Right which we purſue by Arms ought 
not to be conſider d only with regard to the Cauſe which began the War, but ſtill in Reference to the freth Cauſes that happen after- 
wards : Juſl as at Law, one of the Parties often acquires ſome new Rial before the Ending of the Suit. There lies the Foundation 
of our Right, to act againſt thoſe who join with our Enemy, whether they are his Dependents or no. F, I here are Abundance 
of "i hings, which, tho' otherwiſe unlawful, are ——— becauſe they are inevitable Conſequences of W ar, and happen contrary to 
our Intention; otherwiſe there would never be any Way of making War without Injuſtice, and the moſt innocent Actions would be 
look'd upon as unjuſt ; ſince there are but few from whence ſome Feil may not accidentally happen, contrary to the Intention of the 
Agent. (See above, Pag. 44. Notes, 1, 3.) Here now follow the Particulars of the Rights that War gives over the Ene- 
my's Ts and Goods, with the Moderation that ought to be obſery'd in them. I then, It is certain that we may kill our Enemy, 
otherwi e our taking up Arms would be to no Purpoſe. And, to conſider the Thing in itſelf, it is no Matter which Way we rob him 
of Life ; whether by open Force, or by Fraud and Stratagem, by the Sword, or by Poiſon, tho", according to the Notions and Cu- 
tows of civilized Nations, the not 4K cauſing any poiſonous Draught to be given to our Enemy, but, alio, the poi'oning of Foun - 


wh 6 


— 


— 


_ Ss tains, Wells, Springs, Arrows, Darts, Bullets, and other Weapons employ'd againſt him, is eſtcem'd as a baſe and criminal Cowar- 
3 ; dice. (Our Author a little lower, $ 16, handles the Queſtion, Whether it is lawful to aſſaſſinate our Enemy?) We may, alſo, kill him 
ef, $3 wherever we find him, either in his own Territories or ours, in Places that belong to no Body, but not in Neutral States ; for violent 
he 18 | 5 Heans are not ſuffer'd in a Ciwil Government, where we ought to beg the Aſſiſtance of the Magiſtrate. Now, if it is lawful to take 


nd, away our Enemy's Life, much more may we wound, maim, or do him any Damage in his Perſon or any other Way whatſoever. (See 
| G tics, Lib in Chap. iv) But the Rights of War do not extend fo far as to authorize the Outrages commited upon the Honour and 
4 Chaſtity of Women : For that contributes nothing towards our Defence or Security, or the maintaining our Rights, but only ſerves 
do ſadify the Brutality of the Soldiers. (Grotizs, ibid. 5 19.) Beſides, when we can defend ourſelves, or have Satisfaction for the 
Inj ry the Enemy has done us, without making a Slaughter, we ought to forbear it, and not ſhed human Blood unneceffarily. Neither 
mult we directly and deliberately take away the Lives of Priſoners of War, nor of thoſe who demand Quarter, and ſurrender them- 
KF elves, much leis of Children, Women, and old Men; and in general of all thoſe who are neither of an Age nor Profeſſion fit to bear 
F ns, or who have no other Share in the War than their being in the Country or Party of the Enemy. (See Gretivs, Lib. iii 
Chap. xi.) Secondly, in Relation to the Enemy's Goods : It is plain that we may carry 'em off, ravage, ſpoil, or entirely deſtro them, 
even without excepting /acred and religious Things, as they call em, that is, Things deſign'd for the Uſe of Religion: For tote either 
f belong to the State or the Sovereign, and they are not called ſucred but on Account of a certain Uſe to which they are applied. .T hoſe 
ho believe that they contain ſomething that is dizine and izwiolable, do ill indeed to meddle with em at all, but it is ** becauſe the 
Jack aganſt their own Conſcience. (See Grotius, Lib. iii. Chap. v, and Mr. Baadtus's Diſſertation, de Jure Belli circa res ſacras . 
$5 Sd Juris N. & Gent.) However, of what Nature ſoever the Things belonging to the Enemy are, whether Sacred or Profare 
Ne 0u ght not to deſtroy or damage them but as it is neceſſary and conducive to the Detign of the War, and the Accelerating of Peace. 
Iso do wil to another, without a Proſpect of doing ourſelves any good by it, either direcily or indirectly, would be a N. — 8 
l fooliſh and criminal. There are but few, for Example, which are neceſſary after the taking of a oven, and ruining the Churches 
Patues, and publick or private Buildings; but we ſhould generally ſpare al thele, as well as the Tombs and Sepulchres. : 
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and barbarous to Chriſtian Captives: To which 
the Turk replicd, Ihe Cruclty, Sir, you object, 
1s however pardonable in us, becauſe we never 
knew before what it was to be Priſoners, and be 


. left to the Mercy of an Enemy. I he Turks un- 


derſtood well enough how to take Priſoners, but 
never thought of being made ſuch. How the 
are to be dealt with * who ſupply an Enemy with 


Book VIII. 


States Subjects are not to puniſh ſ. Io 

them choir Own a and > hy 8 
nor endeavour to recover their Rights el 
nied them, by their own Force; but "the 5 
apply themſelves to the Magiſtrates in ſuch Cadel 
whoſe Duty it is to take care that their Wro 
be redreſſed, Satisfaction be made fer be, 
ſuſtained, Cauttion be given for the future, Fr 


les, 
n 88 


what he wants, may be ſeen in the Author men- that every Man be maintained in his own j 

tioned before, Lib. iii Chap. i. Sed. 5, Oc. 17. Rights. For though, at ſome Times an 105 
; VIII. I come now to conſider what Difficul- ſome Caſes, private Subjects may be allowed I. 
ties and Enquirics relate to Wars raiſed by Com- berty to defend themſelves with their 0 4 
monwealths and Civil Governors. And here it Strength; yet ſuch a Liberty is, by no Meang Ti 
is firſt to be obſerved, that the Right of War, be called a Right of Warr. For a Ripht” m 
which always attends all Men in the State of make War implies a Power to begin it at Foy 
Nature, is taken away from private: Perſons in own Diſcretion, to continue it as long as I pleat 
Commonwealths; and that therefore in Civil and to put an End to it by Compatt with © 


a Vid. Lib. I. Tit. xvii. Lib. clxxvi. D. de reg. juris, & Lib. iv. Tit. ii. D. Quad metus cauſa geſtum erit, Lib. xi, xii. vr 
Lib. xliii. Tit. xxiv. Lib. vii. Sect. 3. D. quod vi aut clam. gf I, Xu, Xiu, & 
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cannot lawfully force any one to enter into a particular Neutrality, becauſe every one has the I of making or not making 4:. 
| 5 <0Cg 


our Auther has ſaid, Book ii. Chap vi. Sect. laſt, at the Exd ; and Grotius, Lib. iii. Chap i. Sect 8 and Chap. xvii. Moreover, a 


* 


« handled. I very much, however, fear, if I may judge from your Letter, that you will find People who will diſpute your Noticz 
„Ihe Queſtion is certainly one of thoſe which have not yet been ſettled upon any clear or undeniable Principles, ſo as to aft! 


« the Prejudice of England and Holland. But as this Matter of Trade and H oor = not — much depend upon ary by 
o, in order to form a ſolid Judgment of the fe 


„on a gencral Law, as upon Conventions made between particular Nations; 8 

. 222 . . 7 . f * | 
in Queſtion, we ought previouſly to examine, what "Treaties ſubſiſt between the Northern Crowns, and England and Helland; qui 
« whether theſe laſt Powers have offered the former juſt and reaſonable Conditions. On the other Hand, nevertheless, !* 70%. 
Northern Princes can maintain their Trade with France, by ſending ſtrong Convoys with their Fleets, I ſee nothing to blame? 20 
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: * . . . . . * 
K « teſlant Religion with Dettruction. This being the Intereſt of the Northern Crowns, it is neither juſt nor neceflary, that, for a f 
1 « ſent Advantage, they ſhould interrupt ſo ſalutary a Deſign ; eſpecially as they are at no Expence in the Aitair, and run 1 


« 2ard, &c.” 2 
2 Not only from private Perſons in a Commonwealth, but even from a whole entire Body of People, who are under the Der 


af any other, or a Sb,. However, the antient Kings of Perſia often permitted their Subjects to war one with another 0 
. 6, Sc. and Mr. Le Clurc's Commentary upon it. And my Defence of the Rights of the Dutch Eaft-India Company. Lu 
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Enemy: But Subjects are never to be permitted 
ro detend themſelves by their own Force, except 
in Daggers unavoidable *, and then no longer, 
than till they have overcome them. And as no 


Of the Right of War. 843 


the Neglect of Juſtice ſhould be thought pardon- 
able in, the preſent Unhappineſs of the Com- 
monwealth; every ſenſible and good Man ought 
to acquicice in, and be ſatisfied with the Anſwer. 


rivate Subject hath a Right of War; ſo neither IX. War is commonly diſtinguiſhed into ſo— 
is it neceſſary that Peace thould be made by any mn, and % ſolemn*. tn the irt, it is neceſ- 
Compact of the Subjects, when the Authority ſary the War ſhould commence and be directed 
of the Sovereign hath ſufficiently ſcttled it betore. by the ſupreme Authority on both Sides, and 
Nay, though private Subjects be perfectly recon- that it ſhould be duly proclaimed z. The Jeſs 
ciled to one another, Jet; when all is over, the ſolemn Wars, are thoſe that are cither not pub- 
Magiſtrate may, if he pleaſeth, puniſh the Injury, lickly declared, or elſe that arc levied by, or 
which firſt gave occaſion to the Quarrel. But it againſt private Subjects. The firſt looks like an 
may indeed ſometimes happen, that any private Incurſion or Depredation of Robbers : The ſe- 
Subject may aſſume the ſame Right of Defence, cond ſuppoſes that one Side or other is in Re- 
which he would have had in a State of Nature; bellion, or, at leaſt, in ſuch a Way of Lite, as can 
for Inſtance, if he happened to come into any at no Time make the War juſt. And thus civil 
Place which belongs to no Commonwealth, but Wars may happen to be a Species of the leſs 
continues in its primitive Liberty of Nature. But ſolemn, when the Commonwealth is ſo divided, 
then, in this Caſe, it is to be conſidered, whether that it doth not appcar on which Side the Sove- 
the Perſon be aſſaulted by his Fellow-Subje&, or reign is engaged. And here it is obſervable with 
by a Stranger: For if we ſuppoſe by the firſt, he regard to /ilemu Wars, that Authors uſually call 
is allowed the Uſe of his own Force to reſiſt only two diſtinct Pecple, their Generals and Governors 
the preſent Danger: But the further Puniſhment concerned in them, juft Enemies, in Oppoſition 
of the Injury muſt be referred to their common to Robbers and Pyrates a. So Cicero (:ys b, A 
Sovereign; except it appears that the Perſon who “ juſt Enemy is one who hath a Commonwealth, 
makes the Aflault, intends to return no more © Courts of Juſtice, and publick Treaſure un- 
into his own Country, and hath left nothing be- © der his Command. And beſides, alſo, the Con- 
hind him that can make Satisfaction for the In- © ſent and Agreement of his People, and Power, 
jury. But if a Man be aſſaulted in any ſuch © when Occaſion offers itſelt, to make Peace, or 


lace by a Foreigner, he hath Liberty, if he can © enter into League.” Though a Commonwealth 


prevail 2 him, to bring him to the laſt Extre- is not therefore to be looked upon as only a Con- 
mitics. And he may, alſo, enter an Action againſt fluence of Robbers, when it hath been publickly 
him in the Commonwealth he is a Subject of, guilty of ſome unjuſt Things Neither, on the 
and there demand Satisfaction and Punithment, other Hand, can a Company of Robbers aſſume 
and make uſe of the Interpoſition of his own to themſclves the Honour of a Commonwealth, 
Commonwealth. And then if Juſtice be denied though perhaps there be ſome Appcarance of 


him, his own Commonwealth hath Right to de- Juftice among theme. 


mand Satisfaction tor him in a Way of War. X. And here, upon what Grotias aſſerts, Lib. i, 
And therefore, if a Man be ſet upon in the open Chap. iii. Sect. iv, a Queſtion is moved, Whether 
Seas, he need not give himſelf the Trouble to a Magiftrate 2 lo called, as ſuch, hath 
uſe all his Force; but only juſt ſo much as will Power to make War? Which I think is to be 
reſiſt preſent Danger, becauſe, when his Enemy denicd. For ſince War is a Matter of that Na- 
comes back to his own Country, he may enter ture and Conſequence, that it may involve the 
an Action againſt him there. But if a Man be whole Commonwealth in Danger, to give the 
aſſaulted by a Subject uſed to deſpiſe and defy Magiſtrate, as ſuch, Power to declare and deter- 
the Authority of the B or the Magiſ- mine War by his own Authority, would be the 
trate himſelf openly refuſe to do Juſtice, he muſt ſame Thing with giving him the ſovereign Power d. 
Tight and defend himſelf as he can, whenever he It muſt be allowed indeed, that whatever Branch 
gocs out of the Dominions of his own Com- of publick Buſineſs the Sovereign entruſts with 
mouwealth. But if the Magiſtrate ſhould excuſe the Magi/trate, he muſt be ſuppoſed to give him 
himſelf, by pleading the Iniquity of the Times, all the Power neceſſary to the due Diſcharge of 
or the bad State of the Commonwealth, and de- his Duty in it. And therefore it is a Myxim of 
ſireth either that the Proſecution of the Cauſe the Roman Law 4, «© That every Magiſtrate who 
ſhould be deferred to ſome other Time, or that © hath Juriſdiction, as ſuch, hath a mixed Au- 


a Vd. Li it. xvi. Lib. cxviii. D. de werb. fienif. Lib. xlix. Tit. xv. Lib. xxi. Sect. 1 & Lib. xxiv. D. de captiv. &c. 

b _ erty 8 c Vid. , 411. iii. Chap. iii. Sect. 2. 4 By the Roman Law whoever levies Troops, 
or makes War without the Order of his Prince, is adjudged guilty of high Treaſon. E:d.m Lege ( Julia M j atis) tine tur, & 
qui injuſſu Principis bellum geſerit, delettumve habucrit, exercitum comparaterit. Di6tsrT. Lib. xlviii. Tit. iv. 4 Legem Juliam Ma- 
Jeſatis, Leg. iii. 

I  þ ok ii. Chap. v. Sect. 7, 8. 2 See Grot. Book 1. Chap. iii. Sect. 4. ä 

The D 2 13 itſelf, Lot independently of the particular Pormalities of every People, does not ſimply 
belong to the Law of N..tions, taking this Word in the Senſe that Crotius and others give it, but to the Law / Nature. Indeed, 
Prudence and natural Equity equaily demand, that, before we take up Arms againſt any one, we ſhould try all amicable Ways, to 
avoid coming to ſuch grievous Extremities. We ought then to ſummon him who has done us any Damage, to make us a ipeed 
Satisfaction, to ſee if he will have regard to himſelf, and not put us to the hard Neceflity of purſuing our Right by forcible Means. 
See Mr. Buddeus's Elemins de Phileſophie Pratique, Part ii. Chap v. Sect. 4, 8, 9. and his Diſſertation, intituled Furiſprud, Hiſtericæ 
Specimen, Sect. 34. From whence it appears, that the Declaration of War has no Place but in «fi» five Wins: For when we are actu- 
ally attacked, that alone gives us Reaſon to believe, that the Enem is abſglutely reſolved to enter into no Treaty of Accommodation. 
From thence it, alſo, follows, that we muſt not begin Acts of Hoſtilities immediately upon declaring War ; but mul! ftay till he from 
whom we received the Damage, plainly refuſes to give us Satisfaction, and has put huntelf in a Condition to receive us with Bravery 
and Reſolution: Otherwiſe the Declaration of = would be nothing but a vain Ceremony, without any Efect. See Grotirs, 

ib. iii ir N is Matter is treated of. 

18 - 1 5 _ 8 9, Js i/diime, Lib. iti. J. ctiam Lib. i. Tit. xxi. De off cio jus cui mandata eft Turiſdidtir, Lib. v. Sect. t. 
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bas Of the Right of War. 


„ thority, which * mixed Authority is defined 
© by a moderate Power, to punith obſtinate Ot- 
« fenders, as far as is neceſſary to ſupport his 
« Juriſdiction, and a due Adminiſtration of 
« [uſtice.” But when a Magiſtrate, who is cn- 
truſted with Fariſdiion, uſeth Horce only to re- 
duce a few diſobedient Subjects, it is not to be 
ſuppoſed that he is making War; for a coercive 
Power over Subjects is not a Aight of War : War 
ſeeming to lie entirely between Equals, or, at 
leaſt, thole who pretend themſelves to be ſuch. 
But if the Number of the Malecontents, or diſ- 
affected Perſons, grow ſo incurable, as to make 
it to be fearcd, that an Attempt to ſuppreſs them 
would endanger the Safety of the Commonwealth, 
and the common Offcers of Fuftice are too weak 
to reduce them, the Magiſtrate ought to expect 
the Reſolutions of his Sovereign to direct him in 
his Proccedings in the Matter. And theretore 
Gretins is under a Miſtake when he ſays, Lib. i. 
Chap. ii. Se. 4. © That if we conſider the Thing 
« withour Relation to the Civil Laws, every Ma- 
giſtrate as he ought to protect the People under 
his Charge, ſo it he be oppoſed by Force in 
« the Exerciſe of his Authority, he hath a Right 
« to make War,” For the Defence and Protec- 
tion of the People properly belongs to the Sove- 
reign, and a Magiſtra'e entruſted with Furiſaiftion 
is only ſo far to defend them, as he is obliged to 
guard the Poor and Weak by Juſtice againſt the 
Oppreſſions of the Rich and Great, Lo which 
End there is no Neceſſity he ſhould have a Right 
of making War. By the Way it may be obſerved, 
that though the Slaughter of above three thou- 
ſand Men, at the Command of Moſes, upon 
the Idolatry of the Golden Calf, may with more 
Propriety be called a Puuiſbment than a War; 
et that the Deſtruction of the Benjamites 2, 
— more like a Route: in War than Punithment, 
though Eraſmus is of a difterent Opinion b. And 
here it will not be impr per to add ſomething in 
eneral of the Power of military Magiſtrates, or 
of Generals and Leaders, to whole Conduct the 
War is entruſted by their Sovereign. A General 
theretore ſent to take the Field with an unlimited 
Power, may uſe what Meaſures he thinks fit, ei- 
ther to diſquict and oftend his Enemy, or de- 
tend himſelf; but as he is not 1mpowercd to levy 
any new War, ſo neither, when War is begun, 
can he make Peace without the Authority of his 
Sovereign. But Generals confined by limited 
Commiſſions have, it is plain, no further Power 
than thoſe give them. * ſo much Power 
every General, whether his Commiſſion be un- 
limited, or not, may juſtly aſſume, as to uſe what 
Method he thinks beſt, to defend himſelf againſt 
the Enemy, when they have advanced too far 
to give him an Opportunity of making an ho- 
nourable Retreat. And in ſuch a Caſe as this 


a Sce Exod. x ii. 27, c. and Judges xx. xx. b Eraſm. Epiſt. Lib. vi. Ep. xxix. (ic. Ep ad Familiar. Lib. x. Chap i 
a As Au made War upon the Gallo-Graxw. See Livy, Lib. xxxviti. Chap. xlv, &c, and Lib. xli, Chap. vii. and Flow, [2 


1 Chap x1. 


Book VIII. 


only, what Tully ſaith ought to 
T T hat, in Aﬀtairs of ſuch s lhe Se =_ eds, 
<« cning Circumſtances, a Man ſhould not vr 
Jof ſtaying for the Inſtructions of the Sci 4 
«© but be a Senate to himſelf, and do whee 
% thinks will be beſt for the Advantage of 90 
“ Commonwealth.” But a Defence indeed & 
not conſiſt only in a brave Reſiſtance, or in = 
pelling or avoiding the Enemy's Atrack; 1 
alſo, in making an Aſfault upon him, and Mars, 
in the ſame Treatment back. And therefore 
tor Example, an Admiral at Sca, who is b 155 
Orders to be only on the defenſive, may yet = 
withſtanding ſuch a Confinement, upon Provo. 
cation ſufficient, break in upon the Enem 5 
Fleet, and fink and burn as many of their $hj,, 
as he can; all that he is forbidden is to challenge 
the Enemy firſt, when they do not think of Rel. 
ing. And ſo a General at Land, though his In. 
ſtruct ions be not to engage the Enemy, ma 
yet, if he be attacked in his Intrenchments, nor 
only repulſe them, when they would force his 
Camp, but make a Sally, and give them Battle: 
and, if he be ſet upon in his March, and fd; 
he cannot make a ſafe and an honourable Re. 
treat, he may juſtly venture a Fight. And there. 
fore, a Governor of a Province or Town, eſpe— 
cially, it he hath any good Number of Solgicr; 
under his Command, ought to make the bed 
Reſiſtance he can, when he is invaded by an 
Enemy, without expecting Iuſtructions trom his 
Sovereign, But he is not to carry the War into 
a foreign Country, w'thout expreſs Commiſj, 
An inferior Commander, who is left in Truf 
with a Body of Soldiers, for the Defence of 1 
Town, or Fort, is obliged to do the utmoſt he 
8 gp can for its Sccurity; and indeed, to 
old out ſo long in the Detence of it, till he 
ſees the Place muſt inevitably be carried 0 
Storm, and his Forces cut off, And ther-tore, 
from what has been ſaid, we may judge, ot the 
Action of Pinarius, mentioned in Livy, Lib, 
xxiv. Chap. xxxviii His Orders were to detend 
the Caſtle of Enna; and to deliver up the Key 
of it to them of the Town, would have forfeit. 
ed his Head; and therefore, when he ſaw thit 
both himſelf and Soldiers muſt neceſſarily hae 
been left to the Mercy of the Enemy, and b 
put all to the Sword, unleſs he prevented it, by 
ſuppreſſing the Inſurrection that was forming in 
the Town againſt him, he did nothing beyonl 
what the Powers he had would allow him, in put 
ting the faithleſs Citizens to Death, except, pet 
haps, it was carrying his Severity too far with 
out Neceſſity, after he knew the Danger ws 
over. Neither can it be ſaid, that Piyans 
rais'd a new War 4. For the public War wist 
that Time carried on in Sicily, againſt the (ar 
thaginians and their Allies, with whom they 0 


— 


— 


1 This is what they call 7zyperizm non merum, Or mixtum, that is to ſay, temperated, or moderated ; in Oppoſition to ineriun nit 
which is more violent: for this laſt belongs to thoſe who had a criminal Juriſdiftion, or carried the Sword. In peum aut mem, 
aut mixtium. Merum eft Inpor inm havere gladii potaſtatem ad animadvertendum in facinoroſos homincs, quod etiam Potoſics oppollatur: * 
tum fl Imporinan, cui etiam gurifi to incft, quad in dinda bonorum paſſiſſione conſiſlit. Digeſt. Lib. ii. Tit. i De ariſdieione, Leys 


4 


Mandat Juriſelicionc privato, (tiam Imperium quod nom oft merum, videtur mandari; quia FJuriſclictio fine modica coercitione mi! 
Lib. i Tit. xxi. De eficio jn wi minduta oft Juriſdictio, Leg. v. 


Treatiſe, De Turiſdicttone & DInfrric. 


2 It was rather by Right of War that the Iſraelites put to the Sword 25000 Men, of the Tribe of Begjiamin, to revenge the ke 
manity, which the Inhabitants of ( had exerciſed, with Regard to the Concubine of a Levite, belonging to the Tribe of 4 


See Jadg xix 20, with Mr. Le Clenc's Commentary, 


Sect. 1. The Reader may ſee, upon all this, M. Noodt's ext 


; 


= as 1 
2 N 2 2 
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W Cadmea, is diſputed. 
8 Pro-pretor of Sicily, Livy, Lib. xliv. Chap. x. 


CHAr. VI. 


Enna endeavoured to join. But, whether parti- 
cularly when a War is at an End, the ſame grins 
may be turned againſt them who aſſiſted the Ene- 
my with Succours and Supplics, is more than a 
General hath Power to determine. But, if a Ho- 
vernor of a Province 7, at a great Diſtance from 
the Metropolis of the Empire, be impowered to 
make War or Peace with his Neighbours ; the 
Wars hc undertakes muſt be look'd upon to be 
lem: Becauſe, he who gives another Power to 
do a Thing, muſt be ſuppoſed to be the Author 
of what he doth by Virtue of that Power. But, 
if a Governor who hath no ſuch Power, makes 
War upon another, without Authority from his 
Scvereign, it is lett to the Sovereign, whether he 
will own the 4\Etion of his Miniſter, or not. If 
he owns it, the War muſt be looked upon to be 
ſolemn. And this Ratification doth, as it were, 
reflect back an Authority upon the War, ſo that 
the whole Commonwealth is obliged by it. But 
if the Sovereign diſown the Action of his Gover- 
nor, the War muſt be looked upon to be a Sort of 
Robbery; and if the Governor be given up, or 
puniſhed at home, and Satisfadion be made tor 
the Damages ſuſtained, the Commonwealth is not 
engaged in, or obliged by the War. And this 
was the Reaſon why the Roman Ambaſſador de- 
manded of the Carthagizians, Whether Hannibal 
laid Sicge to Sagunutum, by his own, or by the 
public Authority * © Jo which the Carthaginians 
rightly anſwered, That, the Oneſlion firſt to be 
determin'd was, Whether the Siege of Saguntum 
was contrary to any Articles of League between 
them and the Romans ? That before this was de- 
cided, the Romans had no Reaſon to enquire, whe- 
ther a Subject of Carthage did any thing by his 
own, or publick Authority b? 

XI. It may be further enquired, Whether a 
Prefſe or Governor, who hath no general or par- 
ticular Commiſſion to warrant him, can juſtly 
make War upon a foreign State or Prince, only up- 
on Preſumption, or becauſe he believes his e- 
reigu will approve his A#iou £ Which, in my 
Opinion, mult be denied z. For it is not ſuffi- 


cient to know what it is probable his Sovereign 


weuid approve, if he were conſulted in ſuch a 
particular Poſture of Affairs; but it ſhould ra- 
ther be conſidered, what it is probable he would 
deſire ſhould be done without his Advice, when 


the Matter will bear Time, and the Point is nice 


a Livy, Lib. xxi. Chap. xvii. 


* Patientia & Receptus. 


Of the Right of War. 


b Vide X:nophon Rer. Cræc 
c Herodot, Thalia, Pag. 112. Ed. H. Steh. Vid. Sencc. de Ira, Li 


845 
+) 
and difficult, if a Law were to be made upon it, 
where he muſt determine univerſally of all ſuch 
Caſes. And then, no Doubt, it will appear, 
that it would be trovided, that no Miniftet 
jhould un.icrtake any Action in which the Com- 
monwealth is nearly concern'd (ſuch as a War 18, 
and eſpecially the % ,⅝ which is the proper 
Subject of the pretent Enquiry, and which will, 
generally, well enough admit of Delays) with- 
out the Advice of his Sovereigy. And therefore, 
tho' it ſhould happen that the Sovereign ſhould, 
at the ſame Time, think a War with a ccrtain 
Enemy neceſſary, yet, to be ſure, he cannot be 
pleaſed to ſee his Hiuiſler go beyond the Bounds 
of his Duty. Thus Cambyſes put his Servants to 
Death who ſaved Craſus's Life, though, at the 
ſame Time, he was well cnough pleated that they 
had ſpared him <. 

XII. But now, as Perſons who live in a Li- 
berty of Nature cannot juſtly be puniſhed with 
War, unleſs the Injurics they themſelves do to 
others deſerve it; fo how it comes to pals, that 
in a Civil State the Guilt of the Injuries, and 
the Cauſe that give Birth to War, ditluſe them- 
{elves from the Pcrions who were immediate Au— 
thors of them, over the whole Commonwealth, 
will be Matter of further Enquiry. This there- 
fore is certain, that no Community, whether civil 
or ctherwiſe, is obliged by any Action of pariicr - 
lar Members, without ſome culpable Ad or Omiſ- 


ion of its own. For, how ſeverely focver the 


Commonwealth may threaten, the Subjects are 
{till left to their natural Liberty ro do other- 
wile if they pleaſe: So that the Commonwealth 
can no Way be reſponſible for the Actions of the 
e Subjects 4 Bur among the ſeveral 
Vays, the Governors of Commonwealths are in- 
volv'd in Wars from the Injurics committed b 

their Subjects, theſe two, 1 think, will moſt de- 
ſerve our Conſideration, viz. © Sufferance and 
Reception. As to the Matter of Suffcrance, it is 
manitcſt, that the Perſon who knowcth the Com- 
miſſion of a Crime, and hath Power to hinder it, 
without apparent Danger of greater Evil by 
doing it, and is obliged to do it, muſt be ſup- 
poled to be guilty ot the Crime 3 himſelf. For 
it is neceſſary the Knowledge of the Fact thould 
be attended. with Power to hinder it; one of 
theſe ſeparately not being ſufficient to communi- 
cate any Share in the Guilt f. And the Gover- 


Lib. v. Where the I of the Action of Phebidas, in ſeizing 
i. Chap. xvi. Concerning the Action of Pie, 


4 Vid. Crot. Lib. ii. Chap. xxi. Sect. 2. and the Example he there produceth out of 
, Lib. xxix. Chap. xvi. Lib. xxxv. Chap. xxxi. Lib. xlv. Chap. xxiii. Valerius Maximus, Lib. vi. Chap. vi. Se&. 3, f. 
| t Vide Lab. xlvii. Tit. vi. Lib. i. Sect. 1. D. / familia furtum fecerit. 


1 As the Governors in the Indies, for the 1 of Spain and Portugal, or for the Dutch Eoft- India Company. 
- 5. Num. iii. upon which Gronevius pretends that this great Man ought not abſo- 

Wutely to maintain the Negative, but to diſtinguiſh between Defenſive and Offenfive Wars: For, adds he, there is no Dourt, but that 4 
rener of a Province, «ſpecially if he has any Forces ready in Pay, as it is the uſual Cuſtom in F; tier Provinces, an, v, Without ra 
eding the Limits of his Poxwer, oppoſe his Neighbours, upon their attacking him, and ripel Force by Force, without flayii: 


It is Grotius's Deciſion, Lib. i. Chap. iii. Se 


Order from his Prince. For my Part, I cannot conceive, how it is that this Commentator was not aware, that this 
aderſtcod of itſelf? 'Tho' Gretias had not explained himſelf here, what he has ſaid elſewhere of the Frivileges of Nec 
we been more than ſufficient to have hindered us from attributing any other Thought to him. But it is not plainly 
e preceding Paragraph, Num. in. Sf 774 pra ſens fit prriculum, ut tempus non ferat cum conſuli qui ſup! 
etiam Neceſfitas en ceptionem porriget ? After which he inflances in the Example of L. Pizarius, related b 
d by our Author alſo ; and in the very Place in diſpute; Sed hoc mogis widendum, quod ille, ui ves more n fart 
„eri; which manifeſtly ſuppoſes, that, when the Buſineſs admits of no Delay, we are not obliged to ſtay for our Ma 
Wd that in ſuch a Caſe it is reaſonably to be preſumed, that he leaves us at Liberty to act as we ſha'l juds 


nn. 


fas a particu- 
Exception is 
eflity, would 
t plainly expreſſed in 
mum in avitate jus bubuat ; 
y Gronovius himſelf, 
ſe iuconſulto 
lter's Orders; 
ge molt proper. All the 


hculty here would be with Reſpect to the Application to particular Caſes ; as for Example, Gr-:1:w7izs defends again Grotins the 
inicn of Cicero, who, in aPanegyrick.on Ofawizs and Brutus, commends them, for taking up Arms upon their own Authorit 
init Mark Anthony. Sce what 1 have ſaid Not. vi. upon the Place in Queſtion. * 
This is the Deciſion of the Roman Law, with Jacks y6- the Faults of a Slave, for which the Maſter was reſponſible. 
Ipitur ſcire, qui ſcit & potuit prohibere ; ſcientiam enim ſpettare debemus, qua havet C waluntatem. Diggs. Lib, 
tha furtum feciſſe dicatur, Leg. i. Sect. 1. See, allo, what is ſaid above, Lib. i. Chap. v. Sect. 14. 


8 Is autem 
xlvii. Tit. vi 5, 
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nors of Commonwealths are preſumed to know who is afifted ſhould have ju Reaſons for War 
what their Subjects openly and frequently commit, And ſecondly, That the Party who aſſiſts ſhould 
and their Power to hinder it is always ſuppoſed, be under ſome particular Ties and Obligations to 
unleſs the Want of it be manifeſtly proved. him who is principally concern'd in the War: 
'The Guilt of a Crime, before it hath been judicially becauſe, otherwiſe, it would be very unjuſt * 
tried, rematus upon them who committed it; but, a- aſſiſt one Man againſt another; ſince, as the are 
ter Sentence is paſſed upon it, they are the Crimi- Men, they both equally deſerve Fayour b. They 
nals who negle# to put the Law in Execution . therefore, whom we not only may, but are oþl;. 
The Caſe of Reception, and how far the Com- ged to defend, are firſt of all our own Subjects. 
monwealth gives Reaſon tor War againſt itſelf, And that not only becaule they are, as it Were 
by receiving and defending Perſons who have in- a Part of the Government, but, becauſe the 
jured others, may be ſeen at large in Grotius, End Men at firſt propos d to themſelves, by gi- 
Lib. ii, Chap. xxi. g. 3, 4, 5, 6. ving up their natural Liberty, aud ſobmiiting 
XIII. Ihe fame Author, alſo, Lib. iii. Chap. voluntarily to a Civil State, was the Enjoyment 
iti, gives us a full Account of the Nature of of ſuch a Defence. So the Campanians thought 
Repriſals, which are violent Executions made up- that by yielding themſelves, and ail that the 
on the Perſons or Goods of the Subjects of a fo- had to the Romans, they laid a Neceſſity upon 
reign Commonwealth, that refuſeth to adminiſter them to arm in their Protection 4. Though, in 
Juſtice . In Defence of the Equity of which 1 this Inſtance, it may be obſerved, that jjnce che 
further add, that as it is a natural Conſequence Campanians had exaſperated the Samnites, and 
of the Combination of Men into civil Bodies, raiſed an unjuſt War againit them betore, the 
that the Injurics which one Member fafters from Romans could not juſtly reſolve to detend them, 
a Foreigner, ſeem to affect the whole Common notwithſtanding that they had yielded themſelves 
wealth; to it doth not appear to be unjuſt, that to be their Subjects, till they had made Satis/ ac. 
every particular Subject ſhould be obliged to aſ- tion for the Damages, and detray'd the Expences 
ſiſt the Diſcharge of the publick Debts : Since, 5 of the War. But, in Defence of any particular 
whatever they pay upon that Account, muſt be Subject, the Government can then only 5% 
re funded to them by the Commonwealth. But, make War, when it will be no great Inconveni- 
if it ſhould be any Man's Misfortune to be a Lo- ence or Diſadvantage to the Whole, or the Ma- 
ſer by the Publick, he muſt look upon it to be jority of the other Subjects, becauſe the Goveru- 
one of thoſe Inconveniencies, that are almoſt ment is obliged to have a greater Concern for the 
unavoidable in a Civil State, and conſider that Whole than for a Part; and the greater the Part is, 
theſe are very tolerable Evils, in Compariſon of the nearer it approaches to the Whole. The 
thoſe, which he muſt have felt in a wild Liberty next to Subjects, whom we are obliged to af- 
of Nature. ſiſt, are thoſe Allies who have made this par- 
XIV. It is manifeſt, that Men often make ticular Condition and Article of League with us. 
War, not only upon their own Accounts, but But then all Allies are to give place to our own 
alſo for others 3, But, to anſwer for the Juſtice Subjects, when both cannot be aſſiſted, and that 
of it, it will be neceflary, firſt, that the Party without any Breach of the League For no Com- 


a L.ycurg Orat. adverſ. Leocratem. Pelyb. Lib. iv. Chap. xxvii. ab init. Gratianus, Cauſ. i. & iii. DiſtinR. xxxvi Lacan. Lid 
iv. Ver. 707, &c. 


The Cauſe belongs not to a General's Care, 


Quis conferre duces meminit ? Quis ous re cauſas ? Theirs he thinks beſt for whom his Arms declate j 
Qua ftetit inde favit; weluti fatalis arene As when in bloody Shews upon the Stage 
Muneribus, nom ira vetus concurrere cogit The Gladiators generally engage, 

Productos, odere parcs. Not Malice, nor Revenge creates the Fight, 


But rival Bravery, and equal Might. 


1 as 


But as Mr. it1us obſerves ( Olſirw. Dcxc vi. our Author here reaſons upon a falſe Hypothefic, which has been already confutcd, (Chap. 
iii. Sect. 4 Not. 8. of this Book) I mean his Principle, that the Criminal who is attainted and convicted, is exempt from all Obligation, 
which anſwers to the Right of inflicting Puniſhment upon him. It is better therefore to ſay, that, independently of all particular 


Agreements the State is bound to give up the Perſon who hath taken Refuge in its Territories, ſuppoſing he be really guilty; 0r 
clic to puniſh him itſelf. 


a Sort of an Act of Hoſtility, or, at leaſt, the Prelude and Forerunner of War, it is plain that no Body can lawfully uſe this w_ bat 


we may indemnify ourſelves upon them, for a Loſs we have received by ny —_— and perpetual _— and by the Soveref” 
acr 


* 
4 Livy, Lib. vii Chap. xxxi. Florus, Lib. i. Chap. vii. 


, 5 See, upon this, M. Buddeus Jus iſp. Hiſtor. Specimen, among his Selecta Juris. Nat. & Gent. Set, 89. & /eg. «i 
. mouꝝ 
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monwealth can be more obliged to a ſorcign State 
than to its own Subjects. And theretore in every 
Promiſe of Aid and Aſſiſtance the Commonwealth 
makes, this Limitation is implied, As far as 1s 
confiftent with the Obligations owing to the S uliject. 
And therefore it is very abſurd to place any Con- 
fidence in a League, which is not the Intereſt of 
our Ally to obſerve. But as we ought not to under- 
take any raſh or unjuſt War, ſo neither can we be 
obliged by any League to aſſiſt an Ally, who en- 
gages only in ſuch. It is true, this holds chicfly 
in enſive Wars, but it may, alſo, bear ſometimes 
in the defenſive + For if my Confederate is ſenſible 
that he is much weaker than his Enemy, and 
that his own Forces, and all 1 can ſup\ly him 
with, will not make him a Match tor him, and 
yet is obſtinately bent to hazard himlcit, tho” it 
be to his certain Ruin, when he may treat upon 
tolerably good Terms; I ſhould be a mad Man 
to joinmyſelf with himin ſoextravagant and hope- 
[ef an Attempt. And thus far what Grorius 
ſaith * is very true, That we are not obliged 
« to ſend Aſſiſtance, when there is no Hopes 
« of Succeſs; for Society is formed for Good, 
« and not Evil.” * But then it is, alſo, to be con- 
ſidered, that it would be to no Purpoſe to make 
Leagues, if we were to run no Hazard, or 1at- 
tain no Loſſes in the Defence of an Ally, Next 
to our Allies are our Friends, or thoſe we have 
joined ourſelves to by particular Tres of Kindneſs 
and ReſpeF. Lo theſe, tho' we have not pro- 
miſed by cxpreſs Article of Treaty, to ſend a cer- 
tain determinate Aid or dupnly, yet the Nature 
of Friendſhip itſelf ſuppoſeth an Interchange and 
Union of Faith, and that one Friend muſt be 
concerned for the other's Safety, as far as the 
ſtricter Obligations he is under will ſuffer him; and 
that his Concern ought to be much ſtronger for 
him, than that which is due from one Man to 
another, by the common Agiuity and publick 
Relations of Mankind; tho' ſometimes thoſe 
alone may be ſufficient Motives to us to under- 
take the Defence of a Perſon manifeſtly injured 
and abuſed; eſpecially ſince it may eaſily be made 
our own Intereſt to do it; and ſince nothing can 
tend more to promote publick Good than to 
puniſh thoſe who take pleaſure in diſquieting 
and injuring others. And therefore Solon, upon 
this View, when he was asked, how there might 
be fewer Injuries committed in the World, an- 
ſwered, If they who were not injured would be as 
much concerned as they who were3. But then 
we are not to imagine that every Man, even 
they who live in the Liberty of Nature, hath a 
Right to correct and puniſh with War any Per- 


Book ii. Chap. xxv. 5 8. 
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ſon who hath done another an Injury, barely 
upon Pretence that common (Good requires, that 
ſuch as oppreis the Innocent ought not to eſcape 
Puniſhment, and that what touchcth one ought 
to aifect all. For otherwiſe, ſince the Party we 
ſuppoſe to be ugjuſtly invaded, is not deprived 
of the Liberty of uſing equa! Force to repel his 
Enemy, whom he never injured; the Conſequence 
then would be, that, inſtead ot one Nur, the 
World muſt futt r the Miſeries of two. Beides, 
it is, allo, contrary to the nitural Fyqrality of 
Mankind, for a Man to force himſelf upon the 
World tor a Judge, and Decider of Controver/zes. 
Not to ſay what dangerous Abuſes this Liberty 
might be perverted to, and that any Maa migat 
make War upon any Man upon ſuch a Pretence. 
The Wrong therctore another Man ſuffers is not 
Reaſon ſufhcient to engage me in his Quarre!, 
unleſs he calls me particularly to his Alfittance 
ſo that whatever I undertake to do, is not to he 
charged upon me, but upon the Perſon who de- 
ſires my Help. But whether it be lawful to take 
Arms in Defence of the Subjects of a foreign 
Commonwealth, againſt the Iwva/rons and Ob- 
preſ/ions of their Sovereign, is a Queſtion ; 2 
the Solution of which I refer you to the Opinion 
ot Grotius * ; the ſaleſt 4 Anſwer that can be gi- 
ven to it ſeems to me to be this, That we gan- 
not lawtully undertake to defend the Subjects of 
a foreign Commonwealth in any other Caſe, than 
when they themſelves may lawtully take Arms 
to ſuppreſs the inſupportable Tyranay and Cru- 
cltics of their own Governors. 

XV. Ot the Declaration neceſſary to lems 
War, Grotius largely informs us, Lib. iii. Ch. iii. 

XVI. The ſame Author, Lib. iii. Chap. iv. 
Sc. gives us a long Account of many Nations 
that never {ct Bounds to themſelves in any ot 
thoſe Liberties which, as I ſaid before, the Law 
of Nature allows againſt Enemies. But here it 
is to be obſerved, that thoꝰ Generals uſually give 
Laws to their Soldiers, preſeribing how far they 
arc to uſe Hoſtilities ag-init the Enemy, and 
puniſh the Violation ot them upon the Offend- 
ers; yet this is not done becaule they ſuppoſe 
the Enemy is or may be injured, but becauſe it 
is neceſſary that the General's Orders ſhould be 
obey'd, and that military Diſcipline ſhould be 
ſtrictly obſerv d. So that tho' a Perſon, who in 
a ſolemn War had bchav'd himſelf with greater 
Cruelty and Outrage than the Law of Nature 
will permit, ſhould afterwards happen to be in- 
dicted or accuſed tor it in any third Common- 
wealth unconcern'd in the War, it would be a 
very uncommon Way of Procceding, ſhould he 


1 Vide Grot. Lib. ii. Chap. xxv. Sect. 4. Mr. Bu ddeus ( in his Diſſertation de comparatiie of ligationum, QUT OX divert; Conn Ja- 


tibus oriuntur, Sect. 60.) fays, that we ought to eſteem thoſe of the fame Religion with us more than our Friends and Allies, or elle 
put them in the ſame Rank at leaſt. But he forgets not to obſerve, at the fame Lime, Sect. 62, that we mult not think it laws- 
ful, under a Pretence of defending and favouring that Religion which we believe to be the true, to do every Thing againit thote of 
another Religion whatſoever ; which is a deteſtable Maxun, univerſally and july blamed in the Condutt of Roman Cf., bat 
which, continues he, thoſe who have the greateſt Abhorrence of the Tyranny of the Raman Church, do not ſeem to be entirely out 
of Conceit with. 
And this Hope, however great it is, as it implies no Certainty, is, conſequently, always accompanied with Danger, and liable 
to Diſappointment. | 

Plutarch in Salam. Pag. 88. D. Quintilian. Inſt. Orat. Lib. iv. Chap. i. Pag. 270. It is natural for vs to pity th- P iſtre Ted : Eu. 
ripides Supp. Lib. Ver. 207, 268. | 
The Peaſts purſucd, to Rocks and Cliffs retreat, 
The Slave clings to the Altars of tue Gods. 


* * * * 7 
Fryer Mdlagcu uni e wiv lere, &c. inge! f 
7 ag Y Ro * Aud States ditrelled, their Neiphbours Aid implore. 


4 The Princes the moſt jealous of the Rights of Sovereignty over their Subjecls. have often maint1in'd the Juſtice of ſuccourin 
thoſe of others in like Caſes. We have ſcen this 7 heſis maintain'd in France, Wien the Catalonians withdrew themſelves from their 
Subjection to the Crown of Sin. See Sithon's Miniſter of State, Part ii. Lib. ii. Dile. v, vi. 
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be ſentenced for a Ruffian or Murderer, and be 
uſcd as ſuch; becauſe as it docs not belong to 
the Pcople of one Nation to enquire what others 
ar: guilty of Abroad, ſo there ſcems to have 
been a tacit kind of Agreement of Nations, 
that one ſhould not pals Judgment upon the 
Wars another engages in. For why ſhould one 
at a Diſtance from the Diſpute, and no Ally to 
either of the Parties engaged, give himſelf the 
Trouble of making auotner's Quarrel his own? 
Beſides that, even in a % War, it mult be al- 
low'd difficult to know what are the juſt Mca- 
{ures of Sclt-Dcicnce, in what Method to Cxact 
Satisfaction for Damages, and what Ways to 
take Caution for the future. So that, in ſhort, 
it is ſafer to leave theſe Things to the Conſcien- 
ces of the Parties engaged in the War, than to 
venture to give Sentence upon an Affair, the 
Condemning of which may be of dangerous 
Conſequence to ourlelves; clpectally ſince the 
Parties at War themlclves, by a tacit fort of Com- 
pat, agreed cither to increalc or abate the Heat 
of the War, as they plcaſe. 

XVII. How far in particular it is uſual to 
extend the Liberties of War upon the Perſons of 
the Enemy, may be ſcen at large in the ſame 
Author, Lib. iii. Chap. iv.! 

XVIII. It may, alſo, in the next Place be par- 
ticularly enquired, whether it be lawful to aſſaſ- 
ſinate an Enemy? And here Grotius thinks that 
there ought to be a Diſtinction made between 
Perſons who violate their Faith, whether expreſl 
or tacitly given, as Soldiers, Subjects, Vaflals, 
Retugees, and Pcrions that were never bound by 
Faith. And that to employ the latter as Aſſaſ- 
fincs, is what no Law forbids “: But that to 
make ule of them, who muſt by the Act be 
guilty of Falſh: od and "Treaſon, is what the 
more civilized Part ot Mankind always look upon 
as the greateſt Intamy and Baſeneſs; tho” againſt 
Rebels, Hyrates, und Highwaymen, the moſt ſeru- 
pulous Princes never doubt to propoſe even Re- 
wards to the Perſons who can kill or apprehend 
them. Nor docs any Body blame the Conduct, 
or think the Meaſure hard, becauſe theſe are 
known to be common Enemies, and lic under the 
publick Odium of all. The fame Anſwer will 
ſerve that other general Queſtion, Whether it 
be lawiul to uſe a Man's Service promiſcuouſly in 
War? Where we arc to diſtinguith between them 
who betray or revolt from their Maſters, and of- 
fer themiclves voluntarily, and them who ſuffer 
themſclves to be corrupted in their Faith by the 
Force of Rewards and Promiſes. By the com- 
mon Practice of the World the former may 
lawtully be employ'd 3 but as Grotius thinks, 
Lib. iii. Chap. i. G 21, 22, not the latter e; tho 
I think it may very well bear Diſpute. For ſup- 
poling the Cauſe I engage in be juſt, I have a 
Right to diveſt my Enemy of all Forces and Suc- 
cours, to make him as dctenceleſs, and to give 
him all the L:1fturbance, ana do him all the Da- 
mage I can, which are the Things aim'd at in 
ſoliciting his Subjects to a Detection. And I do 
not ſec any ſullicient Reaſon why I may not 


a Lib. 5i. Chap. iv. $ 18. b Mori, Utop. Lib. ii. 
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purſue that End, by tempting m , 
Subjects with the Hope of 3 I : 
any other Way; eſpecially ſince it is on 4 
Hands allow'd, that an Encmy's Subjects wa 
be lawfully frighted by falſe Threats, and She 
of Fear to ſurrender themſelves, and, conſe — 
ly, to deſert their Maſter : Which Sort 8 De 
ſertion is not wholly excuſable, ſince it is "ag 
that, by the Laws military, they who ſuffer the a 
ſelves to be impoſed upon in that Manner _ 
as liable to Capital Puniſhment as they who = 
guilcy of Perfidiouſncſs and Difloyadty; f 
Cowardice and Credulity are as inconſiſtent᷑ with 
the Duty of a Soldier as Faithleſneſs and Trea 
chery. And furcher, tho' Force is the moſt 
lawful, and the braveſt Way of attacking an 
Enemy, yet this doth not make it unlawful to 
have Recourſe to Fraud. And tho' theſe De. 
ſerters I ſpeak of are certainly criminal them. 
{elves, yet there is no Reaſon why the part 


who ſollicited them to a Deſertion, ſhould bear 


any Share in the Guilt of it: Becauſe TI don't 
ice any Manner of Obligation why I ſhould 
abridge my{-If of the Liberty of making uſe of 
the caſieſt Methods to obtain my Right, only 
becauſe by doing ſo I may give them occaſion to 
be guilty of Sin, who have already, by the laju- 
rics they have done me, broken off all Commy- 
nication of Right with me. And why may it 
not be lawtul tor me to win thoſe with my Mo. 
ney, whom I might otherwiſe conquer with m 
Sword? Eſpecially, ſince after all the Propoſiti- 
ons and Sollicitations I can make them, it is ſtill 
left to their own Choice, whether they will look 
upon me tor an Enemy, or buy my Fayour by 
entering into my Service. But in Time of Peace 
there arc theſe two Reaſons why I ought not to 
importune another Man's Servant or Subject, 
unjuſtly to deſert from his Maſter, and come 
over to me. Firſt, becauſe I have no lawful 
Power to intercept any 'Thing that belongs to 
another. And ſecondly, Becauſe I cannot juſtly 
uniſh, or do any Harm to him, tho' he faul 
re fuſc to deſert, and make me his Maſter; both 
which arc maniteſtly allowed me in the Calc be- 
fore us. As therefore the Propricty my Enemy 
hath to what he calls his own, 1s no Manner of 
Reaſon to me why I may not take it from him; 
ſo the Right he hath over his Subje &cs is ſo far 
inſignificant with me, as I am under no Obligs- 
tions to be in the leaſt concerned, that he ſhould 
always inviolably enjoy it. And therefore the 
Objection uſually made againſt this Opinion, 
that a Man cannot incite another to do a Thing, 
which he muſt fin in doing, or that, that Mans 
guilty of Sin himſelf, who gy < ny another with 
a Cauſe or Occaſion of Sin, ſeems to me to hold 
only between ſuch as are not Enemies, For an 
Enemy, in Re ſpect to me, is in ſuch a State, 
that as long as I am in Purſuit of my Right, and 
in Arms againſt him, I have no Reaſon to trol- 
ble myſelf whether he takes from thence an Oe 
caſion to fin, or not. And therefore, tho' pt 
haps my Promiſes or my Money may be rea 
the Inducement to another to be falſe and de: 


2 


c Vide Qvintil. Decl. cc v. 


. 
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1 or it js lawful to kill an Enemy wherever we find him, and, to accompliſh tl is, it fi; nif es nothing whether we make vie * 
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„ Number ef Men od one only. Sce M. Budd us Diſſert. entitled Ju ip. Fift. Specimen, $ 49. . 1 have treated i 
eon more exactly aud c ſlinctly in the Chap. of Crctius before cited. 
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ſert; yet, in Reaſon, the Crime of Falſeneſs and 
Perfidiouſneſs cannot be charged upon me as my 
own, becauſe, for the 7 458 the State of War 
hath entirely broken off all Commerce and Com- 
munication of Right, between him and me; and 
he himſelf, as far as in him lay, gave me an un- 
limited infinite Power and Liberty againſt him- 
ſelf, And ſince it is not in the leaſt unlawful to 

ut an Enemy to the Sword, when the State and 
Poſture of War requires it, I do not ſce why it 
ſhould be thought criminal to offer him a Temp- 
tation that may poſſibly tempt him into Sin: 
For it is evidently a weak Argument, which ſome 

roduce to the contrary, that Faith ought to be 
kept by Enemies; and that therefore an Ene- 
my's Subjects are not to be ſeduced to Deſer- 
tion. Burt after all, a Man ſhould be cautious, 
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that the Right to Acquiſitions of War is of 
Force only againſt any third diſintereſted Party. 
But to give the Conqueror a Right of Fropricty, 
that will hold good againſt the Conquer'd, there 
muſt, of Neceſlity, be a Pacification and A gree- 
ment between both the Parties, othcrwile the 
Right is ſuppoſed to continue ſtill in the old 
Proprietor, and, whenever he is ſtrong enough, 
he may juſtly ſtruggle to recover it. | 
XXI. It is, alſo, diſputed, to whom the Ac- 
quiſitions of ſolemn War belong, whether to the 
whole Body of the People, or to any particular 
Perſons among the People, or to them who made 
the firſt Seizure 4 ? Which Controverſy I think 
may thus in ſhort, be concluded. It is certain 
that the Right of War is lodg'd in the Sovercign, 
under which Right is comprized the other of 


that he don't ſet an Example to others, that one 
Time or other may be of dangerous Conſequence 
to himſelf. And without Diſpute, it is an Evidence 
of uncommon Greatneſs and Generoſity of Spi- 
rit, when a Man hath it in his Power to refuſe 
to make uſe of ſo Giſy a Way of Acquiſition. 
Beſides that, © It is certainly true , that a 
« Man who accepts the Service of a Traytor, 
te tho', upon the Heat of his Succeſs, he may 
« think himſelf obliged by him; yet afterwards, 
« when he reflects upon the Action, he will be- 
« gin to ſuſpect, and then to tcar, and To to 
« hate the Lertor, tho' he loved the Treaſon, 
« becauſe he knows he hath had already ſuffici- 
« cient Experience of the Inſincerity of his 
« Faith b.“ | 

XIX. How far the Liberties of War may be 
extended upon the Goods of an Enemy, and 
Things we call. Sacred, we are inform'd by 
Grot. Lib. iii. Chap. v. | 

XX. Ihe Laws of Nature and Conſcience in 


arming the Subjects, of leading or ſending them 
abroad upon Expcditions, as, alſo, the Right to 
raiſe Money upon them, and other Necellarics 
tor War. But fince Wars are undertaken either 
to recover the Rights or Dues of the private 
Subject, which the Enemy wiltully refuſeth ro 
pay, or elſe upon ſome publick Cauſe, which 
concerns the whole Commonwealth, it calily ap- 

eareth, that, in the firit Caſe, che principal 

hing to be taken Care of is, that the Perſons, 
upon whoſe Wrongs the War began, may be re- 
ſtored to their Rights. And the Overplus in 
this Inſtance, and in Wars that begin trom a 
more 3 Caule, all that is taken is firſt ac- 
quired to the Sovercign, as to him who gives 
Authority to the War, whatever Hands ic firſt 
fell into, whether the mercenary Soldiers or 
Subjects obliged to military Service upon Sum- 
mons, without receiving Pay . But becauſe 
War lies heavy upon the Subjects, whether they 


arc only taxed to ſupport it, or are obliged to 
a juft War, allow * a Man to make ſuch Acqui. ſerve in it themſelves, it is no more than a good 


ſitions out of what his Enemy poſſeſſeth, as will Prince, who hath a Love for his Subjects, would 
either reſtore him what was due to him, or give yield to, that the Subjects ſhould be allowed in 
him aw Fgquivalent to it * further, and all that Ko make ſome Advantage to themſelves 
the Refuſal of the Payment of which gave Birth by the War; which may be done, either by aſ- 
to the War; and beſides, to ſatisfy himſelf for ſigning to them a certain Pay from the Publick 
the Charge he was at in recovering his Right by when they go out upon any Expedition d, or by 
Force; and to all if there be any Thing elſe, ſharing the Booty among them, or by giving eve- 
which he thinks neceſſary to ſecure further to ry one Leave to keep the Plunder he gets him- 
himſelf, and take by way of Caution trom the {af (as the Cuſtom was among the Greeks, when 
Enemy. And therefore if a Man inſults and op- they proclaim'd War, to declare, at the fame 
preſſeth his Neighbours, upon the Confidence he 'Time, that every Man ſhould have free Plunder e) 
repoſeth in his Riches, when he happeneth to be or elſe by giving the Booty to the Publick, in Or- 
over power'd, it is but juſt he ſhould be deprived der to eaſe the Subjects of the Burden of the 
of his ſuperfluous Wealth, that for the future he Taxes for the future. Mercenary Soldiers have 
may learn to be more quiet and peaceable. But, no Right to any Thing but their Pay. What is 
by the Practice of the World, a Man makes given them above, that is Matter of Bounty, or 
| himſelf abſolute and perpetual Maſter and Pro- perhaps Reward for their good Service, or En- 
prictor of every Thing he takes from his Enemy  couragement to their Valour: @rotivs, in the 
in a ſolemn War, tho' much exceeding the Pre- Place above mention'd; is very large upon this 
tenſions the War begun upon, Vid. Gre. Lib. iii. Subject. But upon his Diſtinction of AFs of 
Chap. vi. G 1, 2. Where he, alſo, ſheweth, when Hoftility into publick and private Ads, which are 
both Moveables and Immoveables may be ſu undertaken only upon the Occaſion of the.publick 
poſed to be taken s. Where it is to be obſerv'd, War, it may be obſery'd, that it may be very 


2 Procap. Miſt. Goth. Lib. i. Chap. viii. v Vide Valer. Max. Lib. vi. Chap. v. C 7. 
The Spartan Soldiers were not allowed ſo much as the Spoils of the Enemy. 
e Vide Polyb. Lib. iv. Chap. xxvi, xxxvi. | 
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4 Vide Liv. Lib. iv. Chap. lx. & Lib. v. Chap. iv. 
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1 This is ſhewn above in Pook iv. Chap. vi. F 14. Where I have explain d the Right of Acquiſition of Things taken from an Enemy. 
N 2 Provided they are his: For it is not ſo with thoſe Effects that are found in his Country, but belong to Strangers, wi h whom he is 
in Peace, unleſs they have ſænt them to him with a Deſign to aſſiſt him in the preſent War. As for the Cargo of Ships belonging to the 
= Enemy, they are lawful Prize, as long as Strangers have not demanded and clearly prov'd what Effects they had in them. 3 Vide Geer. 
d. I. 5 3, 4. 4 Sce Grot. Book iii. Chap. vi, 5 8, 9, &c. | 
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juſtly queſtion'd, whether every Thing taken in ſons, tho perhaps the Perſons they we 


War by private Hoſtilities, and by the Bravery of 


private Subjefs, that have no Commiſion to war- 


rant them, belongeth to them who take it. For 
this is, allo, Part of the Right of War, to appoint 
what Perſons arc to act in a hoſtile Manner againſt 
the Enemy, and how far. And in Conſequence, 
no private Perſon hath Power to make Devaſtations 
in an Enemy's Country, or to carry off Spoil or 
Plunder, without Permiſſion from his Sovereign. And 
the Sovereign is to determine how far Pee Men, 
when they are permitted, are to ule that Liberty of 
Plunder; and whether they are to be ſole Proprietors 
in the Booty, or only to ſhare a Part in it: So that 
all that a private Adventurer in War can pretend 
Right to, is no more than what his Sovereign will 
leaſe to allow him. For to be a Soldier, and to 
act offenſively in an hoſtile Manner, a Man muſt be 
commiſſion d by publick Authority. And therefore 
Cato us'd to ſay, that 20 Man had any Right to 
fight an Enemy who was not a Soldier *. 

XXII. As to the Acquiſition of Things incorpo- 
real, it is to be particularly obſerved, that they are 
never acquired but with the Subject they inhere 
in. The Subjects they inbere in, are either in 
Perſons, or in Things. Thus for Inſtance, in 
Things, there are often certain peculiar Xights 
inherent in certain Lands, Rivers, Ports, Towns, 
and Countries; or rather the Perſons who are the 
Proprietors of thoſe Things, are inveſted with cer- 
tain Rights over other Perſons and Things. But 
here it 1s to be conſidered, whether this Right be 
annexcd to this particular Thing, by perſonal 
Compact, or by real; or whether the Perſon 
who firſt united this Right to the Thing, agreed 
by Compact, that that Right ſhould continue in 
the Proprietor of the Thing, whoever he might 
happen to be, or by what Title ſoever he came to 
the Poſſeſſion of it; or whether he intended that 
the Right ſhould be no ＋. valid, than certain 
Perſous ſhould poſſeſs the Thing by a certain Title, 
If the Right be annexed to the Thing in this latter 
Method, it is manifeſt, that it is not every one 
who poſſeſſeth himſelf of the Thing by any Title 
whatever at Random, that hath Power to exerciſe 
that Right ; but it muſt be conſidered, whether 
that Right ought to follow a Title of an Acquiſi- 
tion of War, by its firſt Inſtitution. But thoſe 
Rights * which are immediately, and in themſelves 
applied, and annex'd to Perſons, relate either to 
other Perſons or Things. The Rights which are 
annexed to Perſons over other Perſons, ſince they 
are not obtain' d but with the Conſent of the Per- 
ſons themſelves (and this Conſent doth not reſpect 
any Man promiſcuouſly, but only ſome certain Men) 
cannot be ſuppoſed to be acquired with the Per- 
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re annex 
to, and lodg'd in, may fall into their e 


Power, Thus, for Inſtance, tho? a pe 
ae to be made a Priſoner of War, big be : 
avec not therefore acquired his Kingdny es 
him. And the taking an Husband, or a 2 
doth not give an Enemy Power over the zz; 00 
Children b. When indeed an Enemy hath rk 
the Wife and Husband together, he hath a B, 1 
over the captive Wiſe, but not becauſe he . 
the Hausband with her, but ſolely becauſe he wry 
made her his Priſoner. Neither would he Ws 
had more or leſs Power or Right, whether ke 
had taken her Husband, at the ſame Time, or n : 
Neither doth the Conqueror acquire any Gaia 
Power over the captive Wife, but barely lach. 
Right as is uſually acquired over Captides * 
to the Rights which relate to Things, we muſt 755 
tinguiſh, whether the Perſon be a Member of 
Commonwealth, or live out of Civil — 
in a Stats of Nature. If he liveth in a State 9 
Nature, the Enemy who taggeth the Perſin is ſu 
poſed to have taken all the Things with him, 0 
at leaſt, to have poſlcis'd himſelf of Power to bake 
them, becauſe there is no Body to reſiſt him, or 
that hath any Right to hinder him from ſeizing 
upon all he had. But in Commonwealth ” 
hing is not loſt with the Perſon, but the Right 
of it devolves to other Perſons of the ſame Com. 
monwealth, or, upon Default of theſe, to the 
Publick. And therefore it a Subject of ary Com- 
monwealth be taken by an Enemy, his Gees that 
were not taken with him, are not acquir'd by his 
Congueror, but fall to him who would have been 
his Heir at Law, if he had died a natural Death. 
But if the Enemy hath taken the Gocds with his 
Perſon, that the Things taken are Prize of War 
is Title enough to juſtify his Propriety in them, 
and it is perfectly needleſs for him to derive that 
Prepriety from the Perſon of the laſt Poſſſſy, 
whom he took with them. And ſo the Thingis 
the ſame, as far as concerns the Right*of the 
Conqueror, to the Things he hath taken, whether 
he takes the Proprietor with them, or not. 
XXIII. The fam'd Queſtion once moved in 
the great Council of Greece, may ſerve to illuſtrate 
what has been ſaid, which ©nintilian * ſays ya 
occaſion'd thus: When Alexander the Great took 
and deſtroyed the City of Thebes, he found u 
Infirument, in which it appear'd, that the Th- 
bans had lent the Theſſulians an hundred Tal. 
Alexander, becauſe the Theſſalians were in his Sei. 
vice, freely gave them up the Inſtrument. The 
Thebans, who afterwards were reſtored by Ca} 
ſander, demanded the Debt. The Reaſons the 
Thebans brought to juſtify their Demand, ar: to 


2 Cc. Off. Lib. i. Chap. xi. Add. Ziegler upon Grot. Lib. iii. Chap. vi. $ 12. As for the reſt, he ſays nothing of Ai, vl 
it is evident, ſhould come in for a Share of the Booty; and that even tho' there was no expreſs Convention made between they 


and the State to whoſe Aſſiſtance they came. See Grotius, Lib. iii. Chap. vi. F 23. 


d Vide Grot. d. I. 


c Inſt. Orat. Lib. v. Chap. x. 387, 388. Mr. Titius in his Ob/ervat. in Compend. Lauterbach. on 1438, and Francis Hettonar' 
t 


Quz!:on. Illuſt. Quzft. v, have taken the Part of the Theſalians, But it would be eaſy to ſhew, t 
ſay any Thing to deſtroy the Reaſons of Grotius, and our Author. 


neither the one nor the a 
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1 Thus (as M. Hertius obſerves here) tho we ſhould take among the Booty a Bond or promiſſory Note, yet, unleſs we take de 
Creditor to whom it is given, we acquire no Right to exact the Debt. This Author ſays it is, alſo, the ſame 'I'hing when we fere ® 
Creditor, becauſe the Right, proceeding from the Contract, is perſonal. But this is only true, ſuppoſing that a Priſoner of War pr 
ſerves Lis Liberty. For even at preſent, in Countries where they make Slaves of thoſe they take in War, the Conqueror acquis* 
formerly, with the Priſoner, a Right over all his Goods, of whatever Nature they be; among which muſt be reckon'd his real D 
tho” rounded upon Contract. All we can fay is, That this only takes Place with regard to neutral Nations, who, as ſuch, ony!t ® 


lock upon Acts of Hoſtility as juſt on both Sides: Whereas the Nation itſelf, to which the Priſoner belong'd, always ſuppoſes ta 


uniuſt ; and leaves the Enemy, by a Treaty of Peace, only what they have taken, unleſs ſomething further be expreſly tips 
With reſpe to the firſt Caſe, See Joacn. BuxGEtrs, Sing. Ob/ery, Cent. i. Obſ. xxvi. 


See Got. Book iii. Chap. vil. $ 4, and Chap. viii. 5 4. 
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be ſeen in the ſame Place in Quintilian. To 
which the Theſſalians might have anſwered, Firſt, 
That what was taken away by juſt Force cannot 
be demanded again ; that, by the Cuſtom of Na- 
tions, the Hoſtilities committed in ſolemn War are 
look'd upon to be ; and, in Conſequence, the 
ormer Proprietor can have no Pretenſion left to any 
Thing that was taken from him, after a Peace is 
eſtabliſhed. Secondly, That a Right of War is 
a valid Title, when a Thing comes to be diſputed 
in the Civil Court + For, after a War is ended, if 
any Controverſy ariſes about any Thing I have ta- 
ken in the War, *tis enough to plead that I have 
a Title to it as Prize of War. Thirdly, That 
what is taken in a 4% War may very juſtly be re- 
tain'd in Peace, clpecially rf the Articles of 
Peace are ſettled, and agreed upon on both Sides. 
For then every Thing is ſuppoſed to be left en- 
tirely to the Poſſeſſor, which he is not expreſly 
obliged to reſtore by the Articles of Treaty. Fourth- 
ly, thoſe Rights which are properly and ultimately 
e in the Things themſel ves, may be acquired 
with the Perſon who is made Captive, ſuppoſing 
the Captive giveth his —_ to transfer them to 
me ; which Conſent I have Power to force him to 
by threatening him with ſome greater Evil. 
Wherefore as I can make over an Aion of Debt 
to another Man, and the Effect will be; that the 
Debtor muſt be obliged to pay his Debt to him, 
as much as he was before to me; ſo if a Captive 
conſent to make over his Action to me, what the 
Debtor owed before to my Captive, is now be- 
come duc to me. And thus Alexander might, 
if he pleas'd, have made himſelf the Creditor in 
the Inſtance before us, though he had left the 
Theban Commoncwealth ſtanding, only by forcing 
them to transfer their Right to the Dui to him. 
And indeed, he muſt be ſuppoſed to have made 
himſelf ſuch, ſince he made himſclt abſolute Maſ- 
ter of Thebes, without any Exception; and there- 
fore had a Right cicher to demand the Debt of 
the Theſſulians, or to forgive it them : Nay, he 
might immediately have forced the Thebans to 
remit the Debt. And therefore when Alexander 
gave up the Inſtrument of the Debt to the Theſ- 
ſalians, it is not to be ſuppoſed, that he did it 
for fear the City of Thebes, which he had then 
laid in Ruins, might ſome Time or other after- 
wards demand the Debt of them, but to give 
them Aſſurance that he himſelf would never re- 
quire any Thing of them upon that Account. 
Fifthly, it is abſolutely falle, that, as long as 
there is any one Subject of a Commonwealth left 
alive, he muſt be ſuppoſed to be the Creditor of 
the whole Debt, and, conſequently, that he hath 
the ſame Right the Commonwealth had to de- 
mand its Debts. For thoſe particular Perſons 
who outlive the utter Diſſolution of the Body of 
the Commonwealth can have no Manner of Pre- 
tence to aſſume to themſelves the Right of the 
Commonwealth; ſince it is not to be ſuppoſed 
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that they any longer conſtitute it. And it is ma- 
nifeſt that Alexander totally diſſolv'd and extir- 
pated the Theban Commonwealth, ſo that they 
who eſcaped the general DeſtruQtion, could not 
be look'd upon to be a People. And they who 
afterwards re-eſtabliſhed the Commonwealth of 
Thebes, were manif ſtly a new People. And tho' 
perhaps the antient Thebans might have had cer- 
tain peculiar Rights, yet thele new Inhabitants 
could not pretend to aſſume the ſame to them- 
ſelves, barely from the Place they liv'd in, un- 
leſs they obtain'd them all anew : Which was not 
done with Relation to the 1 apa Debt. 
Sixthly, the Theſſalians did not take any unjuſt 
Methods to obtain the Inftrument, but received 
it from one who voluntarily offer'd it to them, 
and who had Thebes, and all that belong 'd to it 
at Mercy, purely with Intent to forgive them 
the Debt. 

XXIV. Conquer'd Nations, as well as par- 
ticular Perſons, may be brought under Domi ni- 
on; but that it be /awſul, and oblige the Conſci- 
ences of thoſe who ſubmit to it, it is requir'd, 
that the Vanquiih'd promiſe expreſly or tacitly 
to acknowledge the Congucror for their Miſter, 
and that he for his Part will not treat them any 
longer as his Enemies *. 

XXV. Iſhall now briefly enquire how Things 
loſt in War return to the antient Proprietors and 
Maſters. And here, in my Opinion, nothing 
can be more agrecable to natural Equity, than 
that ſuch as have been made Priſoners of War, 
when nr find Means to eſcape out of their 
Enemy's Reach, and are under no Obligations of 
Faith to them, and return to their owu Conntry; 
ſhould not only recover their former Quality 
and State in the Commonwealth, but be, alto, re- 
ſtored to all their Rights, Goods, and Fortunes. 
But with Reſpe& to Things, whether they be 
Moveables or Immoveables, if while the War con- 
tinues they are retaken from the Enemy, cither 
by ourſelves, by our Subjefs, or by our Soldiers, 
it is juſt and reaſonable, if they are to be diſtin- 
guiſhed, that they thould be reſtored to the an- 
tient Proprietors. For ſince the Commonwealth 
is engaged to defend and ſecure the Subjects as 
far as is poſſible, in their Goods and Properties, 
there muſt, 1t is evident, be the ſame Obligations 
upon the Publick to take care that what is taken 
from them be reſtored. And it is no Exception, 
that the Goods were recovered by the Soldiers - 
For Soldiers are only the Hands of the Com- 
monwealth, and what they win-by their Swords, 
they acquire to the Commonwealth, and arc not 
to make their own private Purchaſe. And ſince 
it would be Oppreſfon and Injuftice in the Com- 
monwealth to recover thoſe Goods only for itſelf, 
which the private SubjeFs loſt in War, there can 
be no Way left but to return them to the an- 
tient Proprietors *. Thus in Homer it is ſaid that 
the Booty was divided among them who had loft 


by 
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7 This Paragraph iz taken out of our Author's Abridgment de OHic. Hom. & Civ. Book ii. Chap. xvi. $ 14. See Grot. Book iii. 


Chap viii. & xv. Sce above, in Book vii. Chap. vii. 5 


2 Vid. 1 Sem. xxx. 22, Sc. Homer, Iliad. Lib. xi. as, It, vr. Buddecus, in his Elemens de Phils. Pratique, Part. ii. Chap. v. Sect. 6, 
Seft. ꝙ to which we may add Mr. Loche's Principles thereupon, in his Treatiſe of Civil Ge rnment, Chap. xv. A Conqueror, ſays 


he, even in a juſt War, acquires no Power over 


oſe who have been the Companions of his Conqueſt. It is only over thoſe who 


have concurred or conſented to the making an unjuſt War on him. The Power he acquires over thoſe whom he ſubdues, is alto- 
gether deſpotick, with Reſpect to their Lives, but not with Reſpect to their Poſſeſſions. The Reaſon of this laſt Article, which at 
urſt ſeems to be a Paradox, is, becauſe we may kill thoſe who have taken up Arms unjuſtly, to take away their Lives, if they could 
lare done it, that have conquered them: But, that being only a perſonal Fault in thoſe wh» made an unjuſt War, their Poſterity 
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by the Enemy before. How the Roman Laws 
provided in ſuch Caſes, and eſpecially with re- 
gard to the Poſſliminium, is with much Exat#- 
neſs explained 5 Grotinus, Lib. iii. Chap. ix. 
XXVI. A whole Nation, when it hath ei- 
ther by its own Strength, or by the Aſſiſtance of 
Friends and Allies, ſhaken off an Encmy's Yoke, 
without doubt recovereth its Liberty and antient 
State. And if any Part of what they were poſ- 
ſeſſed of remains ftill in the Enemy's Hands, 
they have juſt Pretenſſons to attempt to recover 
it, as long as a War is kept on Foot, and Peace 
is not yet concluded. But if a third Common- 
wealth reſcuc a Nation by a War, which was 
overpowered and enſlaved by Enemies, in its 
own Name, and for its own Advantage, the Na- 
tion only changeth its * after, but is as far from 


2 


Boox VIII. 
Part of any Nation. But if a Pam of , Þ 
be recovered by the People they were for 10 

Time divided or torn from, or by their 41, 
they again incorporate with the old Body * 
return to the Place and Rights they had Eater 
Though perhaps, indeed, with an Ally it > , 
be agreed, that he may keep what he won & 

the Enemy, tho' it before belonged to ON. 
Demetrius, in Juſtin, when he loſt his Kjy == 
choſe rather to yield it to Philip, than bar 
it to the Romans*. But though a Part * 
People aſſert their own Liberty, and ſuppreſs their 
Enemies by their own Strength, they muſt * 
turn of Courſe to their antient Body, and muſt 
not pretend to ere# a ſeparate Commonwealth b 
themſelves, when the old Commonwealth hath 
not quitted its Right to them, as a Part of its 


Liberty as ever. And we may ſay the ſame of a Body. 


« ut. Lib. xxix. Chap. ii. 


— Q— th 
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ought not to fee] the Effects of it. Now the ſame Thing would happen if we ſhould ſeize upon all their Eſtates, deſigned for the 
Maintenance of tktir Children, which we ſhould, by that Means, reduce to Beggary on Account of their Fathers Crime. All that a 
Conqueror can do with Juſtice, is, to indemnify himſelf, if he has ſuffered any Loſs. Thus the People, whoſe Predeceſſors and 
Country have been oppreſſed by Force, have always a Right, according to Mr. Locke, to recover it, and to uſe the ſame Means to 
egain their Liberties. Indeed it would be abſurd to lay, that a Prince hath a Right to take all he can, and that, after he has been 
in Poſſeſſion of it for ſome Time, the People that ſhall be born in thoſe conquered Countries in After-ages, are beforchand, by a d- 
vine Right, ſubject to his Dominion, and that theſe People may never attempt to take away from his Deſcendents what their Prede. 
ceſſors ſcized on by Force. © The Ju of it is (adds Mr. Le Clerc, of whom J have borrowed this Abſtract) there are great Diff. 
« culties in this Matter on Account of the Misfortunes of Civil Wars, which we ought to endeavour to prevent as much as poſſib 
« we can. But ſince it ſeems that all the Right that we can eſtabliſh in this Matter is grounded upon the Publick Good, which K 
« the ſovereign Law, we muſt conſider whether what we are undertaking will, in all Probability, do more Harm than Good to 80. 
« ciety. If it be ſo, then what we do becomes unjuſt; but if the Good which accrues from it is much greater than the Evil, the 
« Enterpriſe muſt be called juſt. Biblioth. Univerſal. Tom. xix. Pag. 586.” Mr. Locke's principal Reaſon is fo little demonftrative 
that it neither agrees with the juſt Wars of which he ſpeaks; nor with unjuſt Wars, in ſuppoſing (as our Author does) an ex. 
preſs or tacit Conſent, on the Side of the vanquiſhed People, and a peaceable Poſſeſſion on the Side of the Conque- 
ror. If a Father has loſt all Right to his own Property, he can never tranſmit that Right to his Children. See 
what I have ſaid above, Not. 5. Pag. 706. Mr. Locke objects himſelf (Sect. 176.) that, by leaving Deſcendents the 
Liberty of aſſerting the Rights of their Anceſtors, every Time they find a favourable Opportunity, we ſhould open a Door 
to endl:;/s Confuſion and Troubles ; and yet he ſays nothing to remove ſo great a Difficulty. But it muſt be owned, 
that, how excellent ſoever, in general, his Treatiſe on Government be, he keeps too much in View the Conſtitution of his own 
Country, which is, by no means, a Rule for that of other States. Nor does he ſufficiently diſtinguiſh between the Uſe a Conqueror 
my make of his Right, according to Conſcience, from that which he may do, according to Rigor: ſo that the vanquiſhed are obliged 
to ſubmit, even for the Good and Tranquillity of Mankind. See according to this Law de Poſiliminio, what Men acquire by thei 
Return into their own Country, or that of their Friends and Allies (ex reditu in limen) Gretius, Lib. iii. Chap. ix. and Mr. Budd; 
Elem. Phil. Pra&#. Part. ii. Chap. v. Sect. 6. Set. 25. & /eg. As to the Ideas of the Roman Law, we ſhall find ſeveral Remarks in M. 
Byncker/hoek's Obſervations, Lib. i. Chap. xx. Lib. iii. Chap. vi. 
We muſt here except the Caſe of a People allied with others, by a perpetual Confederacy ; as it happened in the War of 1672. to 
— of the united Provinces, which were recovered from the French. See M. Hertiuss Note on our Author, Lib. vii. Chap. r. 
21. 
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CHAP. VI 


Of Compacts that relate to War. 


1. The Diviſion of Compas that preſuppoſe War. 

11. Compadis that have no Tendency to remove the 
War, whether valid. 

111. A Truce, what. 

iv. Of the Duration of Truces, 

v. A Truce leaves the Diſpute, the War began upon, 
undecided, 

vi. No need of a new Declaration of War, when 
the Truce expires, 

vile Truces contracted and made by expreſs Com- 
at. 

VIII» of the Beginning and End of Truces. 


I. TT may now be proper to take a View of 

I that Sort of publick Compacts, which pre- 
ſuppoſe a State of War. And theſe are of two 
Sorts : Firſt, ſuch as put an End to War. Se- 
condly, ſuch as do not put an End to it, but only, 
in ſome Reſpects, qualify and confine it. But, 
before I conkider theſ: Compacts in particular, I 
ſhall enquire in general, into the Validity of thoſe 
of the latter Sort. 

II. II Com acts therefore made with an 
Enemy, ſaith Grotius in general, ought to be ob- 
ſerved, Lib. iii. Chap. xix. which indeed 1s true of 
Compacts which tend to Peace, but is, I think, lia- 
ble to Diſpute with Relation to ſuch as leave us 
in a State of War, without a Deſign to remove 
it. For I queſtion, wherher it be a conclulive 
Argument, that becauſe a certain particular Man 
underſtands what is done, and hath Power to 

ive his Conſent to it; therefore that from his 
Promiſe another Perſon may derive a Right, and 
he himſelf may contract an Obligation to the 
other. For a State of War, as ſuch, hath no 
other Meaſure of Action but Force. The pro- 
per Uſe of Faith is to advance Peace. And 
therefore it looks like an Abſurdity to . 
Faith without Thoughts of reſtoring or preſerv- 


Ix. The Subje when obliged by Truces: | 

x. What Liberties a Truce allows, and what for- 
bids. 

xr. Whether a Man, taken in an Enemy's Conu- 
try, and forcibly detained, may be kept 
Priſoner after the Trace is expired. 

xitz. What enſues upon th: Violation of the 
Truce. 

x111. Of Compacts, that relate to ſuſe Conduct. 

xiv. Of the Redemption of Captives. 

xv. Of the Compacis of Generals. 

xV1- Of the Compatts of private Perſons in War. 


ing * Peace by it, and much more to make 
uſe of it, to protract and carry oa War, rather 
than put an End to it. Beſides, when I enter 
into Articles of Treaty, it is implied, that J de- 
fire the Perſon I treat with ſhould belicye me, 
and rely upon my Faith : But now it is a 
Sort of a Contradiction, to require of him ſuch a 
Dependence upon me ; and yet, at the ſame 
Time, to proteſs, that I reſolve to continue his 
Encmy, that is, to dohim all the Miſchicf every 
Way 1 can. For a State of Hoſtility in itſelf 
gives a Man unlimited Liberty, to take all the 
Advantages he can againſt his Enemy. And it 
is a Contradiction to my Actions to make a Pro- 
teſtation not to uſe the Liberty of an Enemy, 
while I perſiſt to continue in an abſolute State 
of War. And therefore what I ſaid before doth 
not extend to this Caſe; that ſuch as enter into 
Compact with one another, do, by that very Ag, 
renounce all Exceptious to one another's Perſons, 
which may make them ſuſpe# one another to be 
falſe to their Faith. For where both Parties 
ſeriouſly renounce all ſuch Exceptions, they are 
already ceaſed to be Enemies: But where they 
openly profeſs that they intend to continue Hoſti- 
lities, the Evidence of Fact confutes their Fro- 


— — — 


Notwithſtanding whatever our Author here aſſerts, I am of Opinion that theſe Sorts of C:»:pa5 ought to be as religiouſly ob- 


ſerved as any other. His Reaſons prove nothing, becauſe they prove too much. For in ſhort, uy the Law of Nature did not impoſe 
on us an indiſpenſable Obligation of 2 whatever Contract we have voluntarily made with the Enemy during the War; if it 
was lawful, for Example, to break on Purpoſe a ſolemn Truce, to detain, without having any Reaſon for it, Perſons to whom we 
had given Paſſports, Ee. I do not ſee what Crime it would be to circumvent the Enemy even under a Pretence of negotiating 
Peace. When a Treaty is ſet on Foot for this laſt Deſign, we are notwithſtanding Enemies ; it is properly but a Sort of Truce, 
which we agree to, to ſee whether any Method of Accommodation can be found out. If the Negotiations prove unſucceſ;- 
ful, it is not then a new War that we commence; ſince the Differences which occaſioned our taking up Arms, are not yet adjuſted, 
but only a Continuation of the Acts of Hoſtility that were ſuſpended for ſome Time. 'Tlus we could no more depend on the Ene- 
my's Sincerity in the Buſineſs of Compacts which tend to the Eſtabliſhing of Peace, than with Reſpect to thoſe which only relate to 
the Modcrating or Suſpenſion of Acts of Hoſtility ; and this would be a perpetual Source of Jealouſics, which occaſion eternal Wars, 
ard would create an invincible Obſtacle to a Peace of any Kind. All that our Author ſays then only proves, that we ought to be very 
cautious how we engage our Word to the Enemy; ſince Mankind are apt to break it for their own Intereſt, eſpecially when they hai e 
to deal with People x H wiſh them ill, whom they hate themſelves. But, from the very Moment that the Treaty is concluded, we 
mult keep it exactly, till either the Time is expired, or the Enemy's Violation of the Engagement on his Side, diſpenſes with the 
oblerving ours any longer. Our Author is not here conſiſtent with himſelf, for he has eſtabliſhed elſewhere, (Lib. iv. Chap. i. Scct. 19.) 
the indiſpenſable Neceſſity of 4erping Treaties made with an Enemy, cither to ſuſpend, or put an End, to Ads of H*/ility But 1 do not 
ſee how we can ſay, to juſtify our Author, as ſome do, that he has altered his Opinion in this Chapter To prove this J. Schacicer 
(in his Diilertation, D. Fs fert, ſerwandd, Seck 19. Holl 1723.) refers us to Sedtions 4, 12. It is neceſſary, in ſuppoſing this, 19 
believe that in writing theſe Sections our Author forgot what he had faid in the firſt. The Writer of this Diſſertation icems not 
to have read the Beginning of the Chapter, ſince he barely quotes the El. nent. 7aripr, Univer. Lib. i. Dill. xi, Sc. 22, from 
wich neverthelets all this is copied. l 

miſes 


miſes. And therefore a Man muſt rather ſup- 
poſe that they only deſign to impoſe upon and 


enſnare one another, and by making each other 
heedleſs and ſecure, to liy Trains for further 
Miſchieſs; ſo when Narſetas, in Procopius, ſent 
to ask Totilas, what Day he would ſet for Battle, 
his Anſwer was, After eight Days I', meet you 
in the Field. Upon which, they who were ſent 
cturned and told their Maſtzr what was agreed 


to. But he, ſuſpecting ſome Falſehood, put him- 


ſelf in a Readincſs to give his Enemy Battle 
the next Day; and he proved not to be miſ- 
taken, tor the nett Morning, before Intelligence 
could be brought by the Scouts, Totilus was ad- 
vanced and marching towards him with all the 
Body of his Army *. But then, neither can the 
Perſon who happens to be ſurprized by ſuch a 
Compact, claim any new Right againſt the 
Perſon who betrayed * him by it; becauſe the 
State of Hoſtility itſelf already gives him as much 
Liberty as he deſires. If it be ſaid, that ſuch 
Compacts ſhould be obſerved, for fear the Ene- 
my, when he finds himſelf deluded, ſhould be 
exaſperated, and purſue the War with greater 
Rage and Obſtinacy : I anſwer, that this Ob- 
jection allows, that theſe Compacts are to be mea- 
ſurcd only by the Uſe and Advantage of them. 
And I confeſs it is true, that, when the Time or 
Place for Battl: is agreed upon with an Enemy, 
it is a Sort of Injuſtice to fail in either, becauſe 
the Revenge of it will generally recoil upon the 
Cruel and Faithleſs», We are not always obliged 
indeed to make uſe of the utmoſt Liberties 
of War; nay, it is often the greateſt Glory 
to ſparc an Encmy, when it is in our Power 
to ruin and deſtroy him. But ſince War be- 
comes lawful upon this Account, namely, when 
it is neceſſary we ſhould defend or aſſert our 
own Rights, where they are not to be obtained 
by peaccable Means, we ought to think that the 
ſhorteſt Way to the Attainment of that End is 
moſt agreeable to Nature, And therefore ſince 
by Compacts, that tend only to moderate and 
quality Hoſtilities, the War is only drawn out 
into greater Length; it is evident they muſt be 
contrary to Nature. But, however this be, it 
is a Cuſtom which among others hath obtained 
in the more civilized Part of the World (per- 
haps out of a particular Reſpect to military 
Bravery) that ſuch Compacts ſhould be looked 
upon to be valid, which were not intended to 
put an End to the State of War, but only to 


2 Procopius Hiſt. Goth. Lib. iv. 
4 Itin. Per ſic. Lib. v. Chap. xx. 
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b Ambroſ. De Offic. Lib. i. Chap. xxix. 


abate the Heat * of it, and give the Part: 
ged Liberty to take Beech. Of this Sore”; 
ruces for certain Days, and ſometimes Hour, 
to bury the Slain; the Agreements to grant Pal. 
Jage through one another's Guards 3; and 5 45 
times that no Hoflilities all be uſed in 3 
Places, upon certain Pens and 7. hings; the 
there fball be a Ceſſation of Arms at ſuch a 2 
ticular Time; that certain Weapons and Iy * 
ments of War ſpall nat be made uſe of. Oligria, 
relates 4, „That the Tarks and Perſians rode 
« an Agreement, that the Merchants on both 
&« Sides ſhould have free Exerciſe of Traffick and 
Commerce, and Liberty to paſs to and fro un- 
© molcſted; becauſe it was the Intereſt of them 
© both to continue their Trade with one ano 
ether.“ For ſince Men, to gratify their Arn 
bition and Avarice, will often raiſe Quarrels 
and ' foment Wars in the World; it may be 
thought abſolutely neceſſary to the State of hu- 
man Affairs, to make War a Sort of Trade and 


Profeſſion, and to form it into an Art; that ſo, 


at leaſt, the Injuries which the Innocent mutt 
ſuffer may be leſs inſupportable, when the Liher- 
ties of the Sword, and the Miſeries natural to a 
State of War, arc more reſtrained. Beſides, the 
Reputation of being falſe and treacherous, and 
of deluding others by Compatts, is generally of 
dangerous Conſequence to Perſons often engaged 
in Wars: Since no wiſe Man will be impoſed 
upon more than once. But after all, a cautious 
Man can never lay any great Streſs upon ſuch 
Compacts; becauſe, if he perſuades himſelf into 
Security by them, he leaves himſelf open to the 
Attempts of his Enemy. And therefore he ought 
to be careful, how he agrees to any ſuch without 
manifeſt Neceſſity, unleſs he is in a Capacity, 
upon any foul Play, to give himſelf Satisfaction, 
or hath other ſufficient Caution to depend upon. 
III. Among other Compacts, which do not 
put an End to the War, but only ſuſpend the 
Effects of it, muſt be numbered Traces, which are 
Agreements to forbear Hoſlilities for a particular 
me, the War ſtill continuing. Which Definition 
is explained by Grotius, Lib. iii. Chap. xxi. Se&. 1, 
For Truces are ſometimes granted for ſeveral Years, 
But, in that Place, it may be ſaid in Excuſe for 
Varro and Paulus, that they had regard only 
to ſuch Truces, as are uſually made when the 
Armies on both Sides are in the Field and in Mo- 
tion 4, which are generally limited to a few Days, 
and not to thoſe which put a Stop to all Hoſti- 


e Vid Hobbes de Cive, Chap. iii. Sect. 25. 


th. 


1 This is ſuppoſing the Point in Queſtion. For if it be true that all Conventions made with an Enemy are valid and obligatory, 
it will manifetily follow, That he who violates them gives the other a new Cauſe of Complaint, and, conſ2quently, a new Right. 

2 Theſe Conventions do not, of themſelves, directly contribute to nouriſh the War. When an Enemy ſees that his Antagoniſt 
propoſes to himſelf all the Advantage of a Treaty, he is not readily prevailed upon to agree to it. Every Party uſually finds his Ac- 
count in this Sort of Negotiations, or, at leaſt, he flatters himſelf that he receives no Prejudice from them. Therefore they never 


ut off a Peace. On the contrary they often ſerve to moderate the Rage of War, which, without this, would frequently have 


hey prevent its being extended fo far as to trample under Foot 
ſerve towards each other, as far as the lawful Ends of War will permit. The Reaſon given by our Author a little higher, 


no Bounds. 


the Laws of Humanity, which even Enemies ſhould mutually ob- 


drawn 


from the Fear we have of provoking an Enemy by breaking our Word, and ſo bringing Miſchief _ ourſelves ; does not prove 


that we think ourſelves obliged, from this Motive of Intereſt, to keep our Faith. It is as little to the 
St. Ambroſe, as if he held the ſame Principle. This antient Father of the Church, on the contrary, plainly infin 
„ Reaſon why we ſeek to revenge ourſelves more ſeverely, on a perfidious Enemy, is becauſe we think ourſelves aut 
« Treachery, and Violation of the Rules of Juilice ; which (continues he) ought to be obſerved, with 
Places, or Perſons, and, conſequently, between the greateſt Enemies.” I ſhal 
defend the Fathers of the Church, with the ſame Impartiality, and Freedom, as I condemn their Errors, 
Quanta autem Fuſtitia ſit, ea hoc intelligi poteſt, gudd nec locis, nec perſonis, nec temporibus excipitur, qua etiam hoftibu 
conſtitutus 15 cum _ aut locus, aut dics, rs adverſus Juſtitiam putetur aut loco PRE aut tempore Si 

eſerint wvehementior refertur ultis. Offic. 


ribus hoſti us O inſidtis, S his qui amplius 


3 Sce Grot. Book iii. Chap. x i. Set 14, Cc. 


uates, © That the 
horized by his 
out Diſtinction of Times, 


give the Paſſage to ſhew, that, when [I can do it, 
and falſe Reatonings- 


5 reſervatur - of 
gui den vebementio- 


ib. i. Chap. xix. 


V. D. Lib. xlix. Tit. xv. De Copti vis, & de Poſtliminio, &c. Lib. xix. lities, 


urpoſe that our Author quotes 


* 
5 
4 
* 
- 
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litics, and Preparations for War, and, for the 
Time they laſt, are little different from an abſo- 
lute Peace; particularly where any Clauſe is in- 
ſerted in the 7 ruce, that mentions any Confe- 
rence to be formed in the mean Time, towards 
the ſettling a full and entire Peace. But it muſt 
be obſerved, that though Truces of this latter 
Sort generally comprehend all the Territories 
and Dominions of both the Parties engaged in 
the War oo it may be, and often is agreed, 
that the Truce ſhall be obſerved only in certain 
articular Places, and that the War may be car- 
ricd on, as it was before, in others. For In- 
ſtance, thoſe Nations in Europe, that have Plan- 
tations in the Eaſt or Weſi-Indies, may make a 
Truce, that ſhall be of Force only in Europe, and 
continue the War all the while in the Indies. 

IV. But it is a Queſtion, whether if Peace be 
limited to any determinate I ime, for Inſtance, 
that it ſhall continue for #wenty or forty Tears, 
or the like, it ſhould be look'd upon to be a 
Truce ? Now I confeſs, that, in my Opinion, 
eycry Peace, is in its own Nature, eternal, that is, 
whenever a Peace is concluded, both Parties 
agree never to take up Arms again upon that 
Controverſy which firſt gave Birth to the War; 
but that the Ditpute ſhall be abſolutely ſilenced; 
or be referred ro the Deciſion of Mediators, or be 
ſome other Way amicably compoſed. And the 
Perpetuity of ſuch a Peace is not to be ſuppoſed 
to be interrupted, though a treſh War atterwards 
breaks out between the ſame Partics upon new 
Reaſons, and different from the former. For it 
is not to be imagined, that a perpetual Peace 
obliges Men always tamcly to ſubmit to another's 
Injuries, without oppoſing him, or miking Re- 
ſiſtance. And therefore though the Word Peace 
may be uſed, yet if the particular Lime be li- 
mited for its Continuance, ſo that the Diſpute, 
upon which the War began, 1s not _— at an 
End, it can amount to no more tharf®a Truce; 
which, as long as it continues, obliges them mu- 
tually to excrciſe the Offices of Peace. Thus the 
Lacedemonians * are ſaid to have made a Peace 
for fifty Nears, but yet, when the War broke out 
again fix Years after, they were complained of 
only for Breach of Truce. But then, on the other 
Hand, it may ſeem abſurd to make a Truce, as 
Romulus did with the Vejentians, for an hundred 
Tears *, Though Diongſius Halicarnaſſeus, Lib. ii, 
ca!ls it ſimply a League, becauſe there can hardly 
un Injury, but muſt be worn out of Memory, 
in ſo long a Courſe of Time; ſo that to defer the 
Kevenge and Proſecution of it to another Age, 
ſcems unreaſonable. Livy indeed ſays, Lib. vii. 
Chap. xx, That a Peace was granted to the 
Cerites, but that the Act of the Senate ran only 
for an hundred Tears Truce. But I am inclined 


* Livy, Lib. i. Chap. xv. 
© Vil. Baudium de Induciis Belli Belgici, Pag. 128. 
Livy, Lib. ii. Chap. xviii, & Chap. Ixiv. Lib. xxiii. Chap. xlvi. 
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' b Vide S2zom. Hiſt, Eccleſ. Lib. ix. Chap. iv. 
e Vide Grotium, Lib. iii. Chap. xxi. F 3. 


to think, that the Deſign of that was, that the 
Senate might not ſcem to leſſen their own Autho- 
rity, by appearing caſy in pardoning ſo ſculible 
an Injury b. Thus, alſo, Theodo/ius the Second made 
a Truce with the Perſians tor an hundred Years. 

And Diodorus Siculus, Lib. xii. Chap. lx, men- 

tions a Peace mad: for an hundred Years, between 

the Aubraciotæ, and the Acarnanians. And thus 

Ferdinand King of Spain, and Alphonſus the Firft 

of Portugal, agreed to a Peace tor an hundred 
and one Tears ©. 

V. Since therefore, notwithſtanding the Trce, 
a State of War continues; which could not be, 
unleſs the Pretenſions were ſtill kept on toot, 
and the Controverſy the War began upon remains 
ed undecided; it is evident, that it would be ab- 
ſurd to deſire to make only a Truce with an Kne- 
my, and yet require him to give up all his Pre- 
tenſions; for, it this be donc, an abſolute Peace 
is concluded. And it would be unreaſonable to 
deſire to have Liberty to renew the War withs 
on Grounds, when ſuch a particular Time is ex- 

red d. | 
, VI. And it is further cvident from the Na- 
ture of Truces, that if, after the Truce expires, 
Hoſtilities begin afreſh, there is no need the War 
ſhould be = proclaim'd again e. But yet, where 
the Truce is of long Date, and hath entirely put 
a Stop to the Progreſs and Appearauce of War; 
and where there is any Clauſz: in the Fruce, that 
expreſly mentions Confereuces to be held in order 
to put an End to the Diſpute; if it be not ne- 
ceſſary, it is at leaſt honourable, ſome Time be- 
tore che Truce expires, to ſignify our Deſiga to 
the Enemy, and to make ſuch Overtures as may 
convince him, that we take no Delight in War, 
and that it is no Fault of ours, that the Peace is 
not coacluded, 

VII. It may, alſo, be further obſerved, that all 
Truces, which have any binding Force and Obli- 
gation in them, are contracted cither by expreſs 
Compact, or by Acts that bear ſuch an Affinity 
to Friendſhip and Peace, as they can be referred 
to no other Cauſe. Though Treaties of Peace 
have not, in themſelves, the Force of Truces, ex- 
cept it be expreſly ſo agreed. And therefore an 
Enemy can have no good Reaſon to conclude, 
that, becauſe I torbear Hoſtilities for a little Time, 
therefore I conſent to give him a Truce. Neither 
can he charge me with Breach of tacit Faith, if 
after ſuch Ceſſation of Arms, which he hath been 
ſo unhappy as to grow ſecure upon, I make a 
ſudden Deſcent upon him, and ſurprize him. 
And in this Senſe are thoſe Authors to be ex- 
plain'd, that give ſuch accidental Intermiſſions 
of Hoſtilities, without Compact, the Name of 
tacit Truces, as Fuſlin and Livy frequently dof; 
but which muſt be ſuppoſed to mcan no more 


. © Conneſtagius de Unione Luſitan. Tib. i. 
f Vide Juſt. Lib. vi. Chap. vii. 
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1 7uſin, Lib. lil. Chap. vii. 


* 
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* For this is not a new War. The Uſe of this Principle extends to divers other Caſes. M. Hertius gives a remarkable Example 
of it from RicnhAADο Zovcne, Jur. & Judic. Fecial. Part ii. & 9. Qu. 47, who had himſelf borrow'd it from Als RAA Gent. 


De Jure Belli, Lib. ii. Chap. xii. Pag. 303. In a Treaty of Peace, concluded between the Biſhop and Prince of Trent, and the Yene- 
ters, it was mutually azrecd, that each Party ſhould be put in Poſſeſſion of what they held, before the preſent and laſt War. At the 

sinning of the War, the Biſhop had taken a Caſtle of the Yenetians, which the latter afterwards recover'd. The Biſhop refus'd to 
Tenounce his Right to it, under Fretence that it had been retaken after ſeveral 'TI ruces ſome of them pretty long) which had been 
made during the Coarſe of the War. The Lawyers above quoted decided the Caſe in Favqur of the Venctiant, and that in Oppolition 
to the Opinion of the famous Civilian Alciatus, who declar'd for the Biſhop. 


than 


than that for ſuch a Time the Enemy lay ſtill, 
without offering any Action in the ſame Manner 
as is uſual upon formal Agreements, or Truces. 

VIIL. As for the Time Truces are generally 
limited to, I refer you to Grotius in the Place 
before cited, Sect. 4. But I cannor, by any Means, 
allow what he there inſiſts upon, that the Day 
from which the Meaſure of the Time 1s to com- 
mence, is not included within that Meaſure or 
Compals of Time, becauſe (ſays he) the Force 
of the Prepoſition From implics Separation and 
Diviſion, and not Union and Conjuuction. For 
certainly the Beginning of any Thing is a Part 
bf that which it begins. And therefore if, for 
Inſtance, it be agrecd that there ſhall be a 'Truce 
for ten Days, from the Firſt of Fwy, ] believe it 
would be difficult for any Man to interpret this 
othcriviſe, than to take in the firſ# Day of that 
Month within the Compals of the Truce. Be- 
tides, it is not truc that the Particle From hath 
always ſuch a Force as to divide what it is joined 
with, from what follows it. For it often ſignifies 
a Beginning comprehended within that which it be- 
gins. Thus what Expreſſions are more common, 
than from Head to Foot, and from the Beginning to 
the End? 

IX. When 'Truces begin more particularly to 
oblige the Subjects on both Sides, we may find in 
Grotius, in the Place before cited, Sect. 5. 

X. What Libcrty a Truce allows, and what 
it forbids, Grotins, alſo, accounts for in the ſame 
Chapter, S:&. 9, Sc. But here I confeſs I am 
of Opinion, that Acts barely dcfen/rve are lawful 
in Truces of any Sort; though perhaps the Truce 
was deſired and obtained upon ſome other Pre- 
text. Thus, for Inſtance, though a Truce be grant- 
ed only to bury the Slain, yet I ſhould not think 
itunlawful to make uſe of it to retreat to a Place 
of better Defence, or to repair or raiſe a Fortifi- 
cation; or if a beſieged Town requeſt a Truce only 
to defer the Aſſault, I ſhould not queſtion but 
that they meant, alſo, to take in freſh Supplics of 
Men and Proviſions. And Grotius's Reaſon to 
the contrary ſeems to me to have no Force in it, 
Lib. iii. Chap. xxi. Sect. 10, that ſince the Truce 
makcs for the Advantage of one Party, the other 
who granted it ought not to be — udiced by it. 
For ſince Men cannot, by any Sort of Compact, 


Va, Xenophon. Orat. de Ageſil. laudi bus. Cornel. Nepos, Ageſil. Chap. ii. b See Montaigne's Eſays, Lib. i. Chap. vi. 4 
to what regards the Queſtion in itſelf, our Author's Opinion is none of the beſt founded, as I have ſhewn on the Section of Gratiuy 


which he attempts to refute, Not. 1. See, alſo, M. Gundling. Juſ. Nat. & Gent. Chap. xxxvi. 5 135, Edit. 2. 1728. 


c Vide Crot. Lib. iii. Chap. xxi. F 11, 12. 
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fer you, 


give up their Right of Self-Defence : 

who granted ſuch a Truce can only ns * 

Fault upon his own Eaſineſs and j11 Can oe 
that he did not take ſufficient Care that the Ke? 
my ſhould have no Opportunity to reinforce hir " 
ſelf'*. So Tiſſuphernes, in Xenophon, made a T = 
with Ageſilaus, but continued his Prepara 8 
for War all the Time, And I do not think c 
if he really ſignified his Circumſtances to hi * 
ſter the King of Perſia, and had Leave how bi, 
to enter into Articles with the Lacedems; K 
1 he was guilty of Perjury, only for _ 
and putting himſelf i 85 
5 P! 4 9 elf in Readineſs to expe any 

XI. When the Truce expire; Grat 
2 _ Lou his 2 Territse 
and forci opped, may be detained : Pric.... 
Lib. Hi. Cg. 2. Soft. þ e 

XII. When either Party breaks the Truce, th 
Party injured is at Liberty to renew the W x 
without making a new Proclamation of it. Thou h 
if he thinks it convenient, he may forhear till 
the Truce expires. But if it happen'd to N 
agreed, that the Party who firſt broke the Truce 
ſhould be liable to pay a certain Sum of Mone 
by way of Penalty; where the Money is de. 
manded and paid accordingly, it is evident that 
there is no Pretence for War left. For the 
Reaſon why the Party pays the Money is, ye. 
cauſe he is willing to keep himſelf ſecure fron 
War. But, on the other Hand, if the injured 
Party makes War, he muſt be ſuppoſed to recede 
from his Right to the Penalty. Though it muſt 
certainly be contrary to the Agreement, to de- 
clare War immediately, and neglect the Penalty. 
For it is not uſual in ſuch Compacts, to leave it 
to Choice, whether the Penalty thould be accept- 
ed, or the War renewed e. 

XIII. Compacts that relate to ſafe Conduct, 
that ſecure free Paſſage and Return through 
Places in an Enemy's — and how they are 
to be interpreted, are largely explained by Grajus, 
Lib, iii. Chap. xxi. Sect. 11, 12, to whom I te- 


87 
er. 


IV. Compacts relating to Redemption of 
Captives s are allowed much Favour among Chri- 
ſtians, eſpecially when the Captives are detained 
1n barbarous Countries; and even the Treaſures 


_—_— 


is becauſe the Latin Prepoſition 2, which in this Place anſwers to our From, ſeparates the two Words to which it relates, fron 
what is between them; ſo that, according to Grotius, when we ſay from the Firſt of June, to the Firft of Auguſt, thoſe two Days mul 
be underſtood excluſively. But our Author ſays, that this Prepoſition, alſo, includes very often the ao | 
Ways of ſpeaking, a capite ad calcem ; ab owvo ad mala. Beſides, though the Generals of the two contending Armies ought to forden 
all 4s of Hoſtilities from the very Moment of the Concluſion of the Truce; yet the Soldiers, on both Sides, are not bound to obſert 
it. till it has been publickly art in their Camp. But all At of Ho/tility, that may have been committed during that Time 

it indemnify thoſe who have been Sufferers by them. See Grotzus, Lib. iii. Chap. xxi. 5 5. 
2 Mr. Buddcus, in his Elem. Philoſoph. Prat. Part xi. Chap. v. Sect. 7: $16, is of Opinion, That it is the Part of Humanity to letthole 1 
e 


Who are ſeized as Priſoners in a Country, not through any Fault of t 


of no Force, ſo that we mu 


erms, as in the following uſd 


irs ; ſince no Body is reſponſible for an Accident, I mult: 


that there is a great Difference between thoſe that are found in the Territories of another State, immediately after its declaring War ag 

their Prince ; and thoſe who after Truce ſtay in the Enemy's Country, by an unforeſeen Accident. There has been no C be 

the firſt, and the Prince in whoſe Territories they are; whereas the other demand nothing but what is manifeſtly boy on to the Ext 
u 


cution of the "Treaty of Truce. For ſince, by Virtue of that Engagement, we are obliged to grant them the 


11 Liberty of gat 


and coming during the whole Time of the Truce; we ought, alſo, to give them, in my Opinion, the ſame Permiſſion, even ate! ® 
Truce, if it plainly appears, that any violent Misfortune, or unexpected Accident, has hindered them from making uſe of it, dur 
the Time agreed upon: Otherwile, as thele Sorts of Accidents may happen every Day, we ſhould not be ſo earneſt in ſtipulating'® 


a Permiſſion, which would hinder us from being always in fear of a Surprize, and would be as it were a Snare to make us 


Enemy's Hands. 
3 See Grotius in the Place above mentioned, F 23, &c. 
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© Contain nothing beyond the Power 
Lie executed 
© vVithout Orders, and afterwards ratified by the Sovereign, 


CAP. VII. 


and conſecrated Veſſels of the Church are ſome- 
times juſtly given or Ranſom . The Practice 
indeed of the old Romans is known to have been 
contrary b: For when Hannibal permitted them 
to redeem their Captives, the Senate anſwered, 
That they who would be made Priſoners, when they 
bad Arms to defend themſelves, were very unneceſſary 
Subjects ©. And Plato 4 determines, that in his 
Commonwealth, if a Soldier were made Priſoner, be 
vid be left to the Enemy's Mercy, though they were 
willing to give bim Liberty. Nor were they with- 
out Reaſon thus ſevere. For (as the Declaimer 
ſays) *, © The greateſt Glory in War is Victory; 
«and next to Victory, the greateſt is to die for 
« the Cauſe you engage in; there is indeed a 
« third 
« which is to fly when there is no Hopes of 
« Conqueſt. But then it may be ſaid in Excuſe 
« for ſuch a Perſon, that he reſerved himſelf for 
« a ſecond Trial, and that he hath ſtill Cou- 
« rage to meet his Enemy once more. But a 
« Man who (ow in the Heat of Fight, who 
« lays down his Arms, and tamely ſubmits to 
« the ueror's Mercy, muſt for ever be given 
« for loſt. For what Hope can be entertained of 
« a Perſon who had rather be a Slave than free, 
« and that makes Captivity his Choice?“ What 
is to be obſerved upon this Sort of Compacts 
may be ſeen in Grotius, Lib. iii. Chap. xxi. G 23, 
Sc. to the 28th Section. I ſhall only add this 
Story f out of the Life of Caftriot ; a young Man 
of the b.urbarous Nations, who happen'd to be 
made a Priſoner, was preſented to Muſacbius for 
his Share of the Booty; who agreed to give him 
his Liberty for two hundred Pieces in Gold. The 

aug Man immediately took the Money out of 
his Pocket, and offered to give it for his om: 
But Muſacbius refuſed to accept it, or give him 
his Liberty, telling him that Money was his own 


© Vide Lib. i. Tit. ii. I. 2t. C. de 8. Eccleſ. Graties. Jus Canon. Caul. Al 


Ira. ii. 
Queſtions, with regard to Priſoners of 
ther Money or other Things which a Priſoner has conceal'd, belong 


the third Pleading of M. Patru. One of the princi 


Of Compaits that relate to War. 


Way too, but that a diſhonourable one, 
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before, when he became Maſter of his Perfon. 
But when the Caſe was brought before Caſtriot, 
he determined in favour of the young Man. 

XV. Of Compacts of Generals of Armies, 
and what Obſervations may be made upon them, 
ſce Grotius. But to the eighth Section of it I 
add, that Generals have Power only to grant 
Truces of ſhorter Date, and not ſuch as with- 
draw all Appearance of War ; tor theſe arc to 
be go only by the ſovereign Power. 

VI. Laſtly, Kew far private Perſons have 
Power to make Compacts with an Enemy, may 
be ſeen at large in the ſame Author, Lib. iii. 
Chap. xxii :. To which 1 add the Cuſtom ob- 
ſerved formerly between the Engliſh and Scots, 
with Regard to Compacts of this kind. It any 
Perſon (ſays the Hiſtorian Buchanan, Lib. ix.) 
did not make his Appearance at the Day ap- 
pointed, this was his Punithmen: : “ In the pub- 
„ lick Meetings upon the Borders between the 
« the two Nations (which uſually were held in 
« order to the recovering and reſtoring what had 
ce been loſt on either Side in War) if any Perſon 
© happened to complain of another's Falſ-nefs 
« to him, he only carried publickly a Glove or 
« Gantlet upon the Top of his Spear: And this 
they look'd upon to be the greateſt D:ſgrace 
that could be inflicted. Nor was it uſual for 
&« Perſons who had thus violated their Faith, ever 
c after to be recciv'd by Friends or Relations, 
“ or ever to be admitted to the Acquaintance or 


A 


« Converſation of Perſons of Reputation or 


“ Quality.” It was, alſo, a memorable Compact 
which happen'd to be made between a Roman and 
a Gothick Soldicr, mention'd by Procopius, when 
they were both fallen into the ſame Pit 8, by which 
they promiſed to aſſiſt one another, and the Goths 
afterwards ratificd their Agreement. 


. Xili, xiv, xv. And 
ar, is to know, whe- 
to him ſo that he may employ them for the Payment of his 


Ranſom ? Grotius (ubi ſupra, F 28) maintains the Affirmative. For, ” he, The Enemy could not take Poſſeſſion of what he had no 
Knowledge of, and which the Priſoner was under no Obligation to diſcover to him. It is thus that George Caſtriot, or Scanderbeg, de- 


oded with ref 


pet to a young Man, who, having agreed to give two hundred Crowns for his Ranſom, 


w them from beneath his 


Clothes. Sec the Life of this Prince, written by Marino Barletti, Lib. viii. I have treated this Queſtion more diſtinctly, on the Place 


Di/ert. publiſh'd in 1700. 


Armatum potuiſſe capi 
© Euterp. Lib. iii. Chap. vi. 
f Vide Martinus Barletius de Vita Caftriote, Lib. vii. 


1 


4 De Republ. Lib. v. Pag. 662. Ed. Wech. 


1 of Grotius above cited, Note 2. The Reader may conſult a Piece of Boecker, entitled Miles Captizns, in the ſt Vol. of his Miſcellan. 
b Livy, Lib. xxXiIi. Chap. lix, bs. Horat. Carm. Lib. um. Od. V. Silius Halicus, Lib. X. Ver. 654. 


A Noxam ſaperaverat omnem, 


© Duintil. Declam. 
8s Precopius Hiſt. Goth. Lib. ii. Chap. pe 


The Scvercign is obliged to k 


kept the very ſame as if it had at firſt been made by his Author 


ty. Nay, when an Officer has gone 
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the Compad?s which are made by his Generals, Commanders, and other Military Officers, when they 
their Poſts, or the Extent of private Orders they were 
openly in the View of the whole World, or [an known to thoſe with whom they treat. 


charged with, give them, whether t 
ut if a Compact be made 


an expreſs or tacit Conſent ; itis plain, that, in that Caſe, it ought to be 


beyond his private InſtruQtions, 


the Sovereign is no leſs obliged by ſuch a Compact: Otherwiſe the Execution of all Sorts of Treaties would or might be evaded. See 


Ci, Lib. iii. Chap. xxii. 


2 « Theſe Sorts of 


Rrrer 


: A ought not to paſs for valid but when they are authorized by the expreſs or tacit Conſent of the Sovereign, 
| 1 or State; and, in that , the Sovereign may force thoſe that have made them, to keep them. Now the Law: and Orders of Sew» 
- reigns ought always to be explained, as enjoining and commanding nothing above human Capacities.” 


CHAP. 


858 Of Compails that reſtore Peace. Book VIII. 


- 


CHAP. VIII. 
Of Compacts that reſtore Peace. 


t. Whether Compacts of Peace are invalidated by an v. How if a Peace be referr'd 70 the Decif 7 of 


_ Exception of Fear. | the Sword. | 
11. Whether a Peace made with Rebels is valid. „ | 
111. How far, upon a Pacification, the Goods of bs "eb 2 bis Prince can be 1 


private Subjects may be excuſed. 
Iv. The Term limited for the Performance of the vir. Of the Mediators of Peace. 


Conditions of Peace, to be ftrifly interpreted. 


I. J Should now conſider that Sort of Compacts ſucceſsful, he will not only recover what he hi 
which entirely put an End to War; but {elf loſt before to his unjuſt Enemies, but fe 
Grotius1s ſo large on this Subject, Lib. iii. Ch, xx, himſelf, alſo, of what he can win from his Go f 
that all I can add upon it, will be only a few queror. And therefore a Man muſt be ver — 
Things he happened to omit. The principal pudent, who imagines to ſecure himſelf 4 the 
Doubt on this Head is, whether an Exception of Poſleſſion of what he hath unjuſtly gotten, b 
Fear unjuſtly given is ſufficient to difannul or the ſame Force and Violence that made him + 
reſcind theſe Compacts? Which Grotius, in the firſt Maſter of it. And it is equally abſurd in a 
Caſe of a ſulemn War, denies, Lib. ii Chap. xvii. Conqueror, after he hath forced the Vanquiſſid 
Sect. 19, and Lib. iii. Chap. xix. Sect. 11, be- to ſubmit to hard Terms and Conditions of 
cauſe it is contrary to the common Practice of Peace, not to ſee them obey'd, while he hath 
the Laws of Nations, and becauſe it would be him under his Reach, and at Mercy: But to con- 
otherwiſe impoſhble to put an End to this Sort tent himſelf barely in the Agreement and Com- 
of Wars, which are known to be very frequent, & of the Vanquiſh'd, and then leave him in a 
when it is the publick Intereſt of the World that — which may give him Power to turn the 
it ſhould be done. But it muſt be ſaid, that the Game upon him =. And therefore, in Reality, the 
Extortions and Ravages of unjuſt War can ne- Caſe ſeems to be this, if a Prince be invaded with 
ver be retain'd or detended by Conſcience. And, an unjuſt War, and, after he hath offer'd peace- 
as it is beyond Diſpute, that an unjuſt Conque- | ably to concert and compoſe the 3 Difference, be 
ror is obliged to make Reſtitution, ſo I cannot forced to conſent to rigorous Demands, and ac- 
think it r 1 pom by any Law of Nations, that it cept an hard Peace, he is under no Confinement 
is unlawful to plead an Exception of Fear againſt from any Law, while the Peace continueth un- 
him. And though there were ſuch a Law, yet J ſettled, not to object his Exceptions of Fear; or 
confeſs 1 do not apprehend what Injury it would afterwards as he ſeeth Opportunity, to endeayour 
be to the common Quiet and Security of Mankind, to give himſelf Satisfaction for the Injury. And 
if no Notice is taken of it. For, according to@ro. ſo Pohbius, Lib. iii. Chap. xxx, pronounceth, 
tins :, whatever be the juftifiable Cauſe of ſolemn that the Carthaginians had juſt Reaſons for their 
War, the Effect of it is the Acquiſition of the exter- declaring a ſecond War againſt the Romaus upon 
nal Dominion, as he calls it, ot what belongeth to this Account, becauſe, while they were embroil'd 
the Enemy. If therefore the Vanquiſh'd return a in Troubles and Confuſions at Home, the K- 
| folemu War upon his Conqueror, however he mans forced them to give up Sardinia, and ex- 
may have no other juſtifiable Reaſon for doing it, torted a vaſt Sum of Money from them. And 
beſide that of = Fear; yet if he happeneth to be therefore, ſaith that Author, the Opportunity the 


a Vide Guicciardin., Hiſt. Lib. xvi. ſub fin. & Lib. xvii. ſub init. 


— 


* 


* Gretius only means by that a Right of Property valid before an human Tribunal, ſo that no body can lawfully uſe Violence to 


diſpoſteſs us of what we have thus gotten, beſides our diſpenſing with the Reſtitution of it, in our own Conſcience, when we know, 


or may know, the Injuſtice of the Acquiſition. See Book iii. Chap. vii. F 6, and Chap. x. 5 5 3 
* 'The Conſequenze is not juſt: For no Body doubts but that we are bound to keep our Word, and, in the Caſe in Queſtion, it * 


Therefore there can be no Uncertainty in the juſtificative Reaſon, drawn only from unjuſt Fear, but by ſup- 


certain we have given it. | 
who has a Right 


poſing the Point in Queſtion. Conſequently it will hold good that Princes and Nations, having no common Judge, | 
to examine and decide their Quarrels ; they could never depend upon any Treaty of Peace, if the Exception of urjuſt Fear were al- 
low'd commonly to take Place. I ſay, commenly, becauſe there are ſome Caſes where the Injuſtice is plainly notorious. Such, for In- 
ance. are ſome of thoſe alledg'd by Grotizs, Lib ii. Chap. xxii. See what I have ſaid, upon the fame Author, Lib. iu. Chap. xx. 
2. Not. 1. 
3 In the Caſe our Author lays down here, there is a manifeſt Reaſon which leaves no Room to doubt of the Injuſtice of the Apgreſor 
From the Moment that we offer to enter into a Diſcuſſion of the Right he may have to take Arms againſt us, we e:.prels a Willngack 
to give him ſuitable Satisfaction, as ſoon as he has convinc'd us of the Juſtice of his Pretenſions and Demands. 'Therelore, dy * 
fins ſo reaſonable a Propoſal, he condemns himſelf. He gives the World Room to believe that he diſtruſts his Cane, and then We 
Cale becomes the ſame as if he made War unjul.ly. But indeed this is a Caſe which ſeldom happens among civiliz'd Nations. { hol: 
who undertake the moſt unjult Wars, are often the frit who are willing to enter into a Negotiation ; becauſe they have ts {0 
Meaſures to colour their pretended Claims with all the Subtilties of Law ; by which they are ſure of finding a thouſand Lat; 
We may ſay, alſo, that hence ariſe the greateſt Difficulties, which even render that Injuſtice dubious, which would other 
to all the World. For the Bull: of Mankind, being neither clear-ſighted nor attentive enough, to diſtinguiſh Truth om 
there will always be too many ready to be dectiv d with ſpecious Reaſons, which are never wanting to cover unjuſt Pretenu01s. Car 
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Cay. VIII 
Carthaginians took to revenge themſelves, was 75 the 
ſame kind with that which the Romans had taken to 
injure them *. But the State and Deciſion of the 
Caſe will be different, if the Parties engaged in a 
War conſent at firſt, as it were, to a Contract of For- 
tune; that is, if, while the Reaſons of War lic 
et in Diſpute, they reject all? JLerms of Accom- 
modation, take up Arms, and commit the Juſtice 
of their Pretenſions, and the Purſuit of their Re- 
venge, which might have been determined and 
ended by Treaty, or ſome other Way of Compo- 
ſition, to the Event of War. For, in this Caſe; 
the Sword is evidently made Judge of the Diſ- 
ute, and both Partics put the Controverſy upon 
this Iſſue, Either I will right 21 and reareſs 
the Injuries I have ſuffered, or will ſuffer more; 
and they who begin a War with ſuch Reſolutions 
as theſe, have no more Reaſon to complain of the 
Injuſtice done them; than a Man would have who is 
hired to fight aDuel; and 1 1 qr to be wounded 
init. And therefore where aMan puſhes on the Con- 
teſt to ſuch Extremities, and then finds the Fate of 
the Day turn againſt him, he muſt be content to ſay 
as one of Plautus 3 Sas did to the other, Well, 
do as you pleaſe, ſince you have the ſtrongeſt Arm >. 
II. It hath, likewiſe; been a Queſtion variouſly 
diſputed; whether the Commonwealth or Govern- 
ment is obliged to obſerve a Treaty or Peace 
made with rebellious Subjects? Grotius is vety 
large in the Affirmative Lib. iii. Chap. xix. Sect. 
6, Cc. But, in my Opinion, the Caſe in a ſhorter 
and clearer View is this: A Prince, who hath ſup- 
preſſed his rebellious Subjects, may deal with them 
as he ſecs beſt; but if he recovereth them by Com- 
acts, the very Nature of ſuch a Negotiation is an 
Evidetice that he pardons the Crime. So that the 
Compact is not to be declared void, upon Pre- 
tence of the Rebellion: But the Rebels are by that 
Accommodation reſtored and reunited to the Coni- 
monwealth, and are ſuppoſed to promiſe Obedience 
to it. And the Obſcrvation of thoſe Compacts b) 
the Commonwealth, the Rebels may well ſuppoſe 
to be the Condition of the Obedience they pro- 
miſe. So that in kingly Governments eſpecially, 
ſuch a Compoſition mayſometimes obtain the Force 
of a Capitulation or fundamental Law. But as 
Gramondas obſerves, © When Subjects rebel pure- 
« ly that they may force their Prince to yield to 
« their Demands, they certainly quit the only 
« Bond of Security Subjects can have, their Al- 
©« legiance to their Sovereign b. 
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III. What Power the Commonwealth hath to 
excuſe the Goods of the private Subject upon a 
Pacification, muſt be diſcovered from the Nature 
f 4 the tranſcendental Propricty 4 5 upon the 
orce of which, the Goods and Fortunes of pri- 
vate Men, whatever Title purchaſed and. poſſeſ- 
ſed by, may be given up; whenevei the Neeeſſi- 
tics of the State and publick Intereſt require it. 
But with this Conſideration, that the State is ob- 
liged to make good ſuch Loſſes to the Subject, 
out of the publick Revenues, cither immediately, 
or at leaſt as ſoon as it is able. But whether a 
particular Subject's Goods ought to be excuſed, 
or taken from him, muſt in a Monarchy be deter- 
mined by the Prince; And the whole Body of 
the Subjects, upon his Command, is obliged to 
make Satisfaction to the Perſon who has ſuſtained 
Loſs upon the publick Account beyond his own 
Proportion. But the Foreigners; who are lett to 
the Poſſeſſion of ſuch Goods, need not trouble 
themſelves to enquire; whether it was tor the In- 
tereſt of the Commonwealth to parc with them, 
or no. For the Act of a Prince is ſufficient to 
give them a juſt and lawful Propriet y, becauſe of 
the Preſumptions that attend thæ Actions of 
Princes, and becauſe there could be no Way of 
negotiating with Foreigners, without admitting 
that Things are juſtly difpolcd, when managed un- 
der the Conduct of the Head of the Coin non- 
wealth. Beſides; as the Laws of Society oblige 
the reſt of the Subjects, to make good what hath 
en given up to the Enemy; ſo they ſecin to 
engage them, alſo, to the Relief of thoſæ Perſons 
who have ſuffered Loſſes by the War; eſpecially 
if it began without any particular Fault of theirs: 
Though it is too evident, that the unfortunate 
Subjects have hardly any where other Redreſs or 
Satisfaction, than to be told; that it was an un- 
foreſeen and unavoidable Calamity. 
IV. If the Time be limited, in which the Con- 
ditions of Peace are to be performeds, it muſt 
be interpreted in the ftrifteſt Senſe ; ſo far as to 
exclude all Excuſes for the leaſt Delays, except 
ſuch as are manifeſtly the Effects of Force and 
Neceſſity, and ſuch as give no Jealouſy of Deſign 
and Subterfuge. The 1 is plain; becauſe 
a ſnort Delay may make a ſtrange Turn and Al- 
teration of Affairs. If therefore either of the 
Parties ſhould be indulged in deferring Perform- 
ance of the Conditions, it would be _ tor them 
to find Occaſions to clude the Agreement. Be- 


a Vide Lib. xlvii. Tit x Lb. ili. SeR. Ii. D. de Injuriis, & Lib ix. Tit. ii. Lib. vil. Sect. 4 D ad Z. dpuiliom: o Gramond. Hiſt. Gall, 


Lib. ii. © Circa condonanda Bona. d Dominium eminens. 


D. de lege Rhodia, de jactu, Lib. xiv. Tit. ii. 


e Vid. Lib. xvii. Tit. ii. Lib. Iii. Sect. 4. D. pro Socio, & Tit. i. 


D 


1 But Pohybius, alſo, informs us of the Reaſons, which the Romans made uſe of 7 themſelves, wiz. The Def ruction of 
Saguntum, and the Violation of the Treaty made with the Conſul Lutatius, &c. See 


FY 


„ 


. Gundling, De Efficien. Metis, Chap. ii. Sect. 


24- This learned Civilian ſeems to carry too far the Difficulty of diſcovering the Injuiiice of a War between thoſe who 
live in the Independence of a State of Nature. He too 22 contradicts the Examples brought by Grotius (Lib ii. Chap. xxit, 


Seck. 3) of Heroes who have E hever to follow a 
and Interet. I will defy any 


other Rules of Juſtice, than what tended to promote their own Power 
an to give me the leaſt Shadow of Reaſon, for Alexander the Great, rambling over the World, 


and making War * Nations who had never heard of him till they felt his Arms. 


The Reaſons 
action, by which we re 


ledoed ſhew that commonly the Affair ought to be regarded as litigious; and therefore the Idea of a Tranſ- 
157 the Deciſion of a Difference to an uncertain Event, may be here generally applied, not indeed as z Conſe- 


uence of the actual Intention of the Parties, but of ſuch as they ought to have. Otherwiſe we ſhould never be ſure that the War 
= end, nor ſufficiently ſecure again\t its Breaking out upon the firſt Occaſion. It is true that in Reality he who has the beſt 
Right is not always the Conqueror. Nor does God think fit, in the ordinary Courſe of his Providence, always to favour the Succeſs 
of a jut War. But beſides that we here leave in Tirne the Obligation which binds an unJuit Aggreſſor in Conſcience, not to make 
uſe of his Advantages, there is much leſs Inconvenience in making this Obligation, with Regard to its external Effect, on the meer 
Will of the unjuſt Conqueror ; than if, under a Pretence of Juſtice (which every Party thinks it has on its Side) we render all 


Treaties of Peace uſeleſs and ineffectual. Now in whatever regard 


s the Rules of natural Law common to ail Men, as well as in 


Caſes that relate to the Civil Law, we ſhould always take that Side which is ſubje& to fewelt Inconvettiences, 


Plaut. Amphitr. Act. i. Scen. i. Ver. 240. 
See Grot. hoo 


K ui. Chap. ax. Sect. 7, 8, 9, 10, 5 See Grotivs, in the above-tited Place, Se. 25. 
y | Rrrrr 2 X ſides 
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fides that, it muſt be a vaſt Expence to a Prince 
to maintain a ſtanding Army; as he muſt in Pru- 
dence be obliged to do, till the Articles of Peace 
arc put in Execution. 

. Sometimes * the Peace and the Conditions 
of it, are left to be determined by a deciſive Bat- 
tle; in which ſometimes only two particular 
Combatants for both Sides, and ſometimes two, 
and ſometimes three on cach Side, and ſometimes 
whole Armies engage. And here a difficult Queſ- 
tion occurs, Whether the Fate of the Com- 
monwealth may lawfully be committed to the 
Fortune of ſuch a Fight? This ſeems indeed 
to be a Way to prevent a greater Effuſion of 
Blood, and to reduce the Miſeries and Calami- 
ties of War to a leſſer Compaſs. But then, on the 
other Side, it is more ſatisfactory, promiſeth 
fairer, and looks like a better Venture to ſtand 
the Shock even of a bloody War, than to loſe 
the Security and Liberty of the Commonwealth 
all at once in ſuch an Engagement. Since, on 
the other Hand, the War may be ſet on Foot 
again, and perhaps the Succeſs of it be —_ 
after two or three unhappy Encounters or De- 
feats. But indeed when there arè no Hopes of 
making a good End of a War, tho* the whote 
Force of the Commonwealth ſhould engage, if 
the Enemy will admit of it, the Diſpute may 
juſtly be decided by ſome ſuch Sort of Combat, 
as the leaſt of two Evils. Nay, and where Princes 
themſelves make War upon their own private 
Diſputes, without any Reſpect to the Intereſts or 
Rights of the Commonwealth, the State may ca- 
ſily give them Leave to decide the Controverſy 
between themſclyes by fingle Combat. And we 
have an Example of this Nature in Diodorus Si- 
culus, Lib. iv. ar © lx. Though Princes ought 
not to proceed to ſuch violent Methods, while the 
Matter in Diſ-ute is doubtful and uncertain. 
But here it muſt be obſcrved, that they who leave 
the Iſſue of the Controverſy to the Event of Com- 
bat or Battle, may determine as they pleaſe of 
what themſelves are poſſeſſed of, but cannot tranſ- 
fer or forfeit to others any of thoſe Rights, which 
arc not in their Power to diſpoſe of. And there- 
fore if a Prince ſet his Kingdom to Stake, ex- 
_ it be his in a patrimonial Right, it will ſig- 
nify nothing, unleſs he hath his People's and 
their Conſent for it, who have by Birth a Right 
of Succeſſion, But farther, in ſuch pitched Bat- 
tles it often comes to a Diſpute, on which Side 
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the Victory lies. And here it is to he 
that generally ſuch Fights are en 


an End to the Controverſy they began upon 
| wh! 


dered, 


„ and dut 


And therefore where two particular Combat 
engage, the Victory muſt be declared for 
who kills his Enemy, or at leaſt that io we. 
and diſables him, as to force him to confeſs 
ſelf conquered, as Turnus, when he was we 
ed, doth in Virgils. Where a greater Numb 
fight, that Side is victorious which deſtro 5 he 
Enemies, or puts them into ſuch Diſorder t 
they are not able to make longer Reſt, 5 
But where the Quarrel 1s left to be diſputed be 
tween two entire Armies, the Plunder of the Field. 
the Burying of the Slain, the Lodging upon the 
Place of Action, the Offering Battle a Ar. 
Time, are not in themſclves any Proof of Victory 
ſince all theſe wry happen when the Battle ;, 
tought with equal Bravery and equal Loſs, Bur 
if other Circumſtances concur, there may 0 
haps be Arguments enough to prove the Fac. 
my fled. And certainly when an Enemy retrcarg 
ſo far as to quit the Field after the Engagement. 
it is a juſt Suſpicion that he is fled. But when 
neither Side can ſhew any good Arguments tg 
prove a Victory, Matters continue in the Poſture 
they were in before the War, æud the Partics 
mult either come to a new Trial by the Sword 
or end the Diſpute by Treaty b. Thus when, che 
Diſpute was between the Lacedemonians and Ar 
gives about the Thyreatick Lands, it was agreed 
in a general Aſſembly of the States of Greece, that 
the Controverſy ſhould be decided by Battle be- 
tween a ſelect Number of Subjects on both Sides 
and that the Lands ſhould fall to the Conquerors, 
The Lacedemonians pitched upon Othryades for 
their Part in the Engagement; and the Aires 
made Choice of Tberſander. Two of the Argine 
Party ſurvived the Fight, Agenor and Cronius, 
who came home and brought News of their own 
Victory to the State: But after the Battle had 
been ſome Time over, Othryades, with the. little 
Life he had left, made a Shift to ſupport himſelf 
with Pieces of broken Lances, took off the 
Shields from the dead Bodies, and erected a Tro- 
phy with them, leaving upon it an Inſcription in 
is own Blood, To Jupiter Guardian of Trophies, 
For my Part I ſhould make no Doubt to pro- 
nounce the Victory for the Argivese. 
VI. As to Hoſtages 4 given for the Ratification 
of the Peace, beſides what we find in Grotiuss, 


ants 
him 
dens 
him. 
und- 


a Diony/. Helicarn. Lib. iti. Pag. 149, 150. Ed. Lipſ. When the Generals deſign only to aſſert their own Power and Authority, the 
ſingle Combat between them is an honourable and neceſſary Way to end the Diſpute ; but when the Commonwealths N 
for Superiority, the Uncertainty of ſuch a Trial makes it mean as well as unſafe to venture it. 


b Vid. Plut. in Parallelis Herod. Clio. 


© Vid. Jo. Meurſ. Miſcell. Lacon. Lib. iv. Chap. xiv. 


— 


— 


1 Vid. Grot. ubi ſupra, Sect. 42, c. and Mr. Buddeus's Diſſertation, intitled Juriſprudentiæ Hiftorice Specimen, Sect 21. | i 
cluſively. This Cuſtom was ſo firmly eſtabliſhed among the Antients, that 4 2 21. to 30, & 


ere have ſometimes been Princes who have loſt their 


Crown, and been forced to reſign it to another, becauſe they would not ſubmit to it. It was thus the Poſterity of Yen loſt the 


Kingdom of Athens. Conon. Lib. xxxix. apud Phot. Cod. 186. 
Ed. 1696. 


See the Diſſertation de Præroris by Mr. Perizonius, Pag. 6, 7. 


2 Mr. Hertius objects that, in this Caſe, the Party, which was ſuperior in Force, and from thence certain of Victory, would never 
Ns ry a ſure Advantage to refer the Deciſion of the Controverſy to the dubious Succeſs of ſuch a Combat. It muſt be owned (and 
indeed Prudence requires it ſo) that it is probable ſuch an Agreement is never made, but when each Party thinks its Forces equal to 
thoſe of its Enemy. It is however not wholly impoſſible but the Strongeſt may be ignorant of his Superiority. After all, when once 
theſe Sort of Combats became faſhionable, People did not examine Things ſo ny eſpecially when Champions preſented themlelves 


of whoſe Valour they had an high Opinion. 


Mr, Hertius adds, that, however wea 


we be, it we are convinced of the Tuſtice of our 


Cauſe, we ought not to deſpair, but depend upon the Afſittance of Heaven, which can, and uſually does, protect Innocence, 5 wel 
when it is unaided as when it is armed. But all this does not hinder but that we may, and ought to make uſe of the ſureſt Means 
which human Prudence can dictate. Confidence in divine Providence no Way excludes theſe ; it rather ſuppotes the Lie of them, 


and that Gop will crown them with his Bleſſin 
$ * En. xii. Ver. 931, Cc. 


s Sec Cyetius, Bock iii. Chap. xx. Sect. 52, Cc. 


4 See the „ Chapter of this Book, Sect. the laſt. And Mr. Buddeu:)s Diſſert. entitled . 
H/ or. Spccimen, Sect. 54. & /eq. as, alſo, my Notes upon Gretius, Lib iii. Chap. xx. Sect. 1 uddeu;)s Diſſert. entitled Fr! 
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it may be further obſetved, that if the Hoſtage 
happencth to be the Prince's Heir and Succeſſor 
who giveth him up, when that Prince dies, he is 
no longer to be detained as an; Hoſtage, though 


the League doth not expire at his Death. For this 


Caſe is ſuppoſed to be tacitly excepted ; that he 
ſhould be no longer an Hoſtage, when he ſacceeds 
himſelf in the room of the Principal: But then 
he is obliged to ſubſtitute another in his ſtead, 
whenever it is demanded. | 

VII. There is, alſo, another Way of ſecuring 


a Vid. Diod. Sicul. Lib. iv. Chap. lv. 


* _ 1 * * 


Of Leagues. 


ſuch as interpoſed as Guarantees and Mediators 
of the Peace, engage their haith, that the Arti- 
cles ſhall be obſerved on both Sides; which En- 
gagement of theirs implics a Sort of Agreement, 
by which they oblige themſelves to athit the Par- 


ty invaded contrary to Treaty, againit the inju- 


rious Aggreſſor *, But the Guarantces ate not 
obliged to ſend Aids to any War that begins upon 
other Reaſons, than the Violation of the Articles 
of Peace. 


— 


Neath, the State ſhould be deprived of its He: 
be ſuppoſed to conſent to it. 


dt. * «+ —̃ 


It is no Way probable that a Prince, who 1 * tor Hoſtage the Perſon deſigned to ſucceed lim, intends that, in Cafe of his own 
z nor can the State itſelf, in whoſe Name the preſumptive Heir is thus delivered up, 


CHAP. IX. 


Of Leagues, 


1. The Diviſion of Leagues. 

11. Leagues that eſtabliſh nothing but what was 
due by the Laws of Nature. 

11. Equal Leagues, which and what Sorts of them, 

iv. Of unequal Leagues. 

v. O 2 Confederates, which a third ought to 
aſſt. 

VI. 2 Real or Perſonal. 

vin. Wh:ch may be diſtinguiſbed either by parti- 
cular, 

vn. Or general Marks, 


I. F Shall in the next Place conſider that Species 

of publickx Compact *, which is uſually called 
Leagues *, Flinyin his natural Hiſtory, Lib. vii. 
Chap. lvi, gives Theſeus the Honour of being the 
firſt that made or uſcd them; which is not to 
be allowed, in any other Senſe, than that per- 
haps he might be the firſt in Greece who entered 
into League, or that perhaps annexed certain 
Rights and Solemnities to be obſerved at the 
making of them. The moſt proper Diviſion of 
them ariſes from the Matter of them; and from 
thence they may be divided, firſt, into Leagues 
that conſtitute what was an Obligation of the Law 
of Nature before. Secondly, into Leagues that 
n ſome Particulars to the Duties of natu- 
ral Law; or at leaſt, that, where theſe are too 
general and indefinite, reſtrain them to certain 
and particular Articles. | 


* Thucyd. Lib. viii. Chap. xviii. Ed. Oxor. 


—— 


1x. Whether exiled and depoſed Princes can hare 
the Benefit of their Leagues. 

Xe. Future Allies, whether comprebeuded under the 
Name of Allies in general. | | 


yr. Leagues not to be ſuppoſed to be tacitly re- 
newed, 


x11. What Obligations lie non the Engagers, 
when their Engagements are not owned and 
confirmed. 

xIII. An Engagement, whether ratified by the 
Silence of the Sovereign, 


II. Under the firſt Heal may be ranked all 
Leagues 3, that provide barely for the Exerciſe 
of Qivility and e or to prevent Injurics 


on either Hand; ſee Geveſ. xxi. 23. And in 


the League the Lacedemonians made with the 
King ot Perſia there was this Article *®, What- 
ever Towns and Countries the King is at preſent 
in Poſſeſſion of, and were before in the Poſſeion 
y his Predeceſſors, ſball continue in Subjeion to 

im. And no Lacedemonian, or 4 Ally to the La- 
cedemonians, ſball make War upon them, or in- 
jure them any other Way, or demand Tribute 2 
them upon any Pretence whatſoever. The King 


ſhall have the entire free Rule in his own Domi- 


nions. But perhaps it may be thought, that by 
this Article the Lacedemonians renounced all 
Claims and Pretenſions whatever, in Mia For 
Alia was the King's, notwithſtanding the Lace- 


* _ 4. to. 4 


See Grot. Book ii. Chap. xv. Sect. 1, Oc. 


nnn 


2 I could not find a more proper Word to expreſs the Latin Word Fædera by. Treaties would have been too 2 ; for it is plain 
that the Author here excludes all Csn:pats made during the War, whether to moderate or ſuſpend Acts of Hoſtility, or barely to treat 
of Peace, having already treated of them in the preceding Chapters. Beſides, he ſays himielf in this very Chapter, Se&. ui. Utra- 
ove Ferdera iniri fel iſimum ſelent OB ALIQZUAM SOCIE TATEM contrah, ndam, & c. 80 that the Word League may not be very 
T7 ay here, though it is generally reſtrained to Treaties, by which ſeveral Princes or States unite, contederate, or league together, to 


deten 


each other, or in Conjunction to attack the common Enemy. 
* We do not find in this Treaty, which is very ſhort, the ſecond Clauſe 


Vid. Grot. ub! fupro. Set. 5. 


Author here has confounded the Words of two Treaties as if they — me one. For th: lait Words ate in the ſam: Fook, C ap- 


JXXVU, except in the End, The King ſhall baue, &c. There is, alto, the ſamc reciprocal Clauſe, in Favour of the Lace li montant. 


Ae monian 
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Peace; and that is, when others, and eſpecially 


uoted by our Author, And no LAck DENMONIAN, Ac Orr. 


* JE Of Leagues. Boox VIII. 


demonian League. And it is eſſential to all Pro- Head Grotius reduces all Leagues made for th 
priety, both that what is mine ſhould be free from Eſtabliſhment of mutual Correſpondence : 
the Invaſions of other Men, and that I ſhould Hoſpitality, and of the Trade and Dame. 
have Liberty to do with it as I pleaſe, With this far as due by Right of Nature . But that . 
League may be compared the Treaty of Peace not properly Allies and Confederates, who vhs 
between the Atheuiaus and the Perſiaus, Diod. made an 13 barely to obſerve e 
Sicul. Lib xii. Chap. iv. It is certain the Athenians Duties of Humanity, may appear from Livy 
looked upon ſuch Leagues to be neceſſary eſpeci- Lib. xli. Chap, xxiv. Where the A4rhaigns = 
ally between Nations that never had Intercourſe on Diſpleaſure conceived againſt King Perſeus, 
with one another before. And no Wonder, fince forbid the Macedonians their Country, Where. 
the greateſt Part of the World had loſt the Senſe upon Macedonia became the Refuge to all their 
of that Law of Nature, that there was a Sort of fugitive Slaves, the Achaians not daring to at. 
natura! Kindred between Men; and therefore tempt to recover them by purſuing them thithes 
that it was highly criminal for them to injure one But Perſeus, to regain their good Opinion, pro- 
another without Grounds of Prevocation. Nay, miſed them, that it they would take off the pro- 
ſo far was this Truth unknown to them, that the hibition of Intercourſe between Macedonia and 
common Opinion was, that Offices of Humanity Achaia, he would ſend them back their Slaves 
| were due only to Fellow Subjects; that all Stran= Upon which the Matter was debated in the Meet. 
ers and Foreigners were Enemies, and might ing of the States of Achaia. Callicrates oppoſed 
Raft be treated as ſuch upon any Proſpect of their gratifying the King, for fear of giving Um. 
Advantage *® However, at this Time of Day, brage to the Romans; and, on the other Hand 
when all Nations almoſt know more of the- Lau Acro contended, that notwithſtanding their League 
of Nature, are more ſtrict in the Obſervation of with the Romans, they might ſafely accept the 
it, and more poliſhed in their Manners, ſuch King's Offer, and ſatisty his Deſire, urging, that 
Leagues may be ſuppoſed abſolutcly unneceſſa- the Thing in Debate was not, whether they ſhould 
ry; unleſs, ogy it be allowed (as it is be- enter into auy new Alliance or Confederacy; by 
tween particular Men) that, when the firſt Ad- only whether they would give and take the Liberty 
vances are made towards Acquaintance, good of Trade; to let their Country be open to the Mace- 
Breeding ſhould make the Preliminaries to donians, that they might have free Paſſage into 
Fricndfhip a little ceremonious and folemn. As #heirs, and that their Slaves might not be out » 
Cicero ſays in his Epiſtles d, “In every new Ac- Reach when they fled thither. And that all this 
« quaintance it muſt be conſidered, what are the was not inconſiſtent with their Alliance with the 
ce frſt Steps to be made, and by what Recom- Romans, ſince that did not oblige them to a& 
« mendation the Paſſage is to be opened to particularly againſt Perſeus 4. 
« Friendſhip.” In any other Reſpect, tis a III. Secondly, Leagues which ſuperadd to the 


Scandal to human Nature that any Civil People Duties Men owe one to another by the Law of 


ſhould enter into any Treaty, the Articles of Nature, are of two Sorts, ſome Equal, others 
which have no further Intent, than to provide Unequal. The firſt are ſuch as are alike on both 
that the Law of Nature ſhould not 3 ſimply and Sides s; or, when not only the Engagements 
directly be broken; as if a Man could not have and Promiſes are either ſimply, or, in Proportion 
a proper Senſe of his Duty, unleſs he bound him to the Strength of either Party, on both Sides 
ſelf under ſuch an Obligation. Such Leagues in- equal; but, alſo, when the Manner of paſſing them 
deed are commonly called no more than Treaties is equal, 10 that neither of the Parties is obliged to 
of Friendſhip ; but certainly the ſtrièt proper harder Conditions, or left any Way obnoxious 
Notion of Friendſhip, alſo, includes much more to the other. The Unequal I ſhall conſider by 
than the common Offices of Humanity. For tho* and by. Iſocrates 5 diſtinguiſhes after the fame 
the Actions due to Friendſhip are not ſo deter- Manner, © That Covenants or Leagues are equal, 
minate, as thoſe due by Compact; yet, in gene- © when the ſame equal Right is divided to both 
ral, every Man will allow that it is the Duty of © Parties; and that that is a Command or un- 
one Friend to impart himſelf and his Fortunes to “ equal League, when one hath harder Terms 
the Relief of the other, to provide for his Hap- “ than the other (tor I ſee no Neceſſity of ad- 
ineſs and Security, to aſſiſt him with Advice, “ ding contrary to Fuſtice.) The End of both 
| We him with Counſel and Comfort, to pro- Sorts is chiefly the Advancement of Society. 
tec him, as far as he has Power, from Evils and And this Society either relates to Commerce, or 
Dangers which threaten him; and that all this is to Community of War; or to mutual Promiſes 
to be done with greater Intenſeneſs of Paſſion, of Aid and Supplies in Wars offenſive and de. 
than common Offices of Humanity pay'd to other fenſive; or in ſhort, to any other Matter. Equal 
Men indifferently require. Further, under this Leagues relating to Commerce, may be vario. 


« Vide Grot Lib. ii. Chap. xv. $ 6. b Cic. Ep. ad Fam. Lib. xii. Ep. x. © Fide Supra, Lib. ii. Chap. iii. $ 9, 11, 12 


_— 


In which it is ſtipulated, That the Grecian Cities in Aſia ſhall enjoy their Liberty and Laws. 

* Sce above, in Book ii. Chap. 11.4 11. | ; ; 

Our Author here ſuppoſes both Parties to have the fame Sentiments and Diſpoſition. As for the reſt, he no way condemns thoſ 
who, tho" they think themſelves indiſpenſably oblig'd (without any Treaty) to injure no Body; yet endeavour to ſecure themlclves 
againſt others, whom they juſtly miltruſt, by ſeeking to prevent their Inſults by Treaties which ſhall more effectually tye up thelt 
thats This ſufficiently overthrows all the Objections rais'd by Usxic Oprecur, Dirt de Spanſar Pacis, Chap. 1. J 3: 

4 But this always ſuppoſes the Diſtinction in Queſtion ; otherwiſe there would be no need of making any Inquiry, whether, ol 
cording to the receiv'd Cuſtom, this 'T'reaty ſhould be regarded as a new Alliance, at which the Rem:ns had Cauſe to take Umbrigh 
as it contains ſomething contrary to that which they had enter'd into with Achaia. 

s See Grer. Book 11. Chap. wv. 9 6. = R 

6 1/-. Panegyr. Pag. 132. Our Author here has retrench'd the Words r Þixzov, as not neceſſary, He meant, probably 
That becauſe ture is an Inequality, and that not a {mall one, to the Diſadvantage of one of the Parties; it no Way follows, tro 
thence, that the Condicions are unjuſt or unreaſonable in themiſelves. Fa 
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Caap. IX. 


For Example, ſuppoſe it be agreed that none of 
the Subjects of the confederate Commonwealths 
ſhall be obliged in any of the Ports, or any other 
Parts of the Territories belonging to one another, 
to pay Cuſtom or Toll; or not more than is paid 
at preſent ; or not above a certain Rate or 
Quantity; or not more than Subjects, or other 
Allies pay; and the like. Equal Leagues rela- 
ting to a Community of War are ſettled thus; 
when, for Example, it is agreed, that both the 
Confederates ſhall furniſh out an equal Aid of 
Men and Ships, and other Neceſſaries for War; 
and that, either both, when either of the Confe- 
derates is invaded by Enemies, or make War 
upon others, or only when either Party is inva- 
ded. Sometimes Aids and Supplies are promiſed 
only for a particular War, or againſt a particular 
Enemy, or againſt all Enemies in | ran ex- 
cepting only the particular Allies of cach Con- 
federate. Laſtly, Leagues about any other Mat- 
ter are equal, when it is agreed, that one ſhall 
have no Forts upon the other's Confines; that 
one ſhall not defend the other's Subjects, or re- 
ceive them into Protection, but apprehend and 
ſend them back to the other; that one ſhall not 
give the other's Enemies Paſſage through his 
Country, and the like. * 
IV. Lavin thus explained the equal Leagues, 
it will be caſy to underſtand what are the un- 
equal . And theſe are when either the Promiſes 
are uncqual ; or when cither of the Parties is 
obliged to harder Conditions. "The Promiſes 
may be uncqual, either with Regard to the ſupe- 
rior, or inferior Confederate. Ihe firſt happens 
when the more powerful Confederate promiſes 
his Aſſiſtance to the other, without requiring the 


like; or when the :\ids he promiles, are greater 


than what the other promiſeth; or when the 
other is not bound to bring proportionate Aids, 
The latter happens when the nor Contedcrate 
is obliged to Conditions of larger Extent than 
the other. Some of this Sort of Leagues include 
a Diminution of the ſovereign Power. Of this 
Nature was the League between the Romans and 
Carthaginians, in the End of the ſecond Punick 
War ; by an Article of which the Carthaginians 
were not to begin any War without Leave trom 
the People of Rome. And thus Armenia Major 
received its Kings from Rome, though it paid no 
Tribute to the Romans. On the other Hand, 
thoſe Leagues are no Diminution, tothe ſovereign 
Power, which include only ab tranſient Burthen ; 
or one which may be complied with once and tor 
all. For Inſtance, if when a Peace is concluded, 
one Party is obliged to pay the other's Army; 
to defray the Charges of the War; or to pay a 
Sum of Money by way of Mulct ; or when either 
Party is obliged to diſmantle Towns, demoliſh 
Forts, evacuate certain Places, remove from 
certain Countries, give Hoſtages, deliver up 
Ships, and Arms, and the like. Thus in the Ar- 
ticles of Treaty, which Porſenna allowed the 


Romans upon their Excluſion of the Kings, it 
was particularly mentioned, that Zhey ſbould have 


uo Inſtruments of Iron for any Uſe, but in Husband- 


Of. Leagues. 


rection of Affairs to themſelves, 


Mi. . Le F, 
the Difficulty lies in the following Words of the 
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ry... And here, by the Way, the Story which 
Procopius relates in the fourth Book of his Hiſto- 
ry of the Goths, may perhaps deſerve Oblerva- 
tion: „ When the Truce was made between 
&« Fuſliuian and Caſroes, by the Conditions of 
« it, Fu/tinian was to pay two thouſand Libre 
« of Gold; whereupon J/diagnyus the Per/ran 
« Ambaſlador demandcd immediate Payment; 

but 7uſtinian propoſed rather to pay every 
« Year four hundred, thinking by that Mcans 
to lay the ſtronger Obligations upon Corres 
not to break the Truce. But the Romans com- 
plicd at laſt, and paid the entire Sum, lor a 
« yearly Payment might look like Tribute.“ So 
common (ſaith the Hiſtorian) it is for a May to be 
more afraid of a diſhonouravle Name, than diſbo- 
nourable Actions. But here it may be ask'd, 
whether ſuch unequal Leagues, as arc attended 
with permanent and perpetual Burthens, do al- 
ways and in themſelves leſſen and impair the 
ſovereign Power? Or, whether an unequal Con- 
federate may be ſuppoſed fo retain his Sovereign? 
Now ny and perpetual Burchcns are ſuch 
as theſe; when the one is obliged to have the 
ſame Allies with the other, and not on the con- 
trary; when, one Party is obliged not to build 
Forts in ſuch particular Places, not to leyy For- 
ces, or raiſe an Army (and this was one of the 
Conditions of the League betwecn the Romans 
and the Zatines, that the Latives ſhould make no 
Levies of Men, nor ſet any Officers of their own 
over them, or ſend them out upon any Expcdi- 
tion. The neceflary Conſequence of which was, 
that the Rimans paſs'd the Decrees of War or 
Peace, and that the Allies were Partners only in 
the T'oil, while they took the Conduct themſclves, 
and cnjoycd the a and the Beneſit of the 
Victory d) that one ſhall not have above a certain 
Number of Ships, ſhall not build new Cities, 
fit out Flects to Sea, raiſe Soldiers in ſuch par- 
ticular Places, and the like; but eſpecially when 
one of the Confederates is oblig'd to pay a De- 
ference and Submiſſion to the other; or, what is 
the ſame Thing, to acknowledge him ſuperior in 
Diguity, and to expreſs a Reverence to him in 
all his Actions e. Thus the Athenigns allowed 
their Allics their ſeparate Libertics, and erected 
a popular Form of Government among them; 
but releryed Superintendence and ſupreme Di- 
| Grotius anſwers 
this Queſtion, Lib, i. Chap, iii, ( 21, out of Lib. 
( 1. D. de Captivis, &c. But 


Civiliau, At fiunt apud nos rei ex civitatibus fade- 
ratis, & in eos damnatos animadvertimus. But 
the Subjects of our Confederates are brought to Trial 
before us; and we paſs Sentence, and puniſh them. 
For this certainly implies Subjection, when ano- 
ther hath a Right to ſummon our Subjects to ap- 
pear and ſtand their Trials in his Courts, and to 
punith them according to Sentence given. 'The 
Story of Decius Magius, in Livy, is an Inſtance 
of this f. But particularly, that which Parſnias 
relates s. When, upon the Motion and Inſtauce 


ol Callicrates, the Reman Legate charged the 


IP Appianus Alexand. Præfat. Pag. 2. A.Fd. H. Steph. Vide Procep. Hiſt. Garbic, Libt i. Chap. vi. The Agreement Peer made with 


e alus, concerning Sictly. b Onus tranfitorium. 


© Vide Diany/. Halicarn. Lib. viii. Chap. xv. 


pe ER 


c lin. Nat, Hiſt. Lib. xxxiv. Chap. xiv. 
e Vide Iſocrat. Paucgyr. 


0 | See, alſo, 1 Sem. xiii. 19, 20. 
t Liwy, Lib. xxiii. Chan. vii 8 Poauſunns t 01 
wy, XXiii. P. vii. anjanas in Achaicis. 


] — 


Jide Grot, «bi ra, 7. 


2 Vide J. Lic. Lib. xxx. Chap. vxxvii. 
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demonian League. And it is eſſential to all Pro- 
pricty, both that what is mine ſhould be free from 
the Invaſions of other Nen, and that I ſhould 
have Liberty to do with it as I pleaſe, With this 
League may be compared the Treaty of Peace 
between the Athenians and the Perſians, Diod. 
Sicul. Lib xii. Chap. iv. It is certain the Athenians 
looked upon ſuch Leagues to be neceſſary eſpeci- 
ally between Nations that never had Intercourſe 
with one another before. And no Wonder, ſince 
the greateſt Part of the World had loſt the Senſe 
of that Law of Nature, that there was a Sort o 
natural Kindred between Men; and therefore 
that it was highly criminal for them to injure one 
another without Grounds of Prevocation. Nay, 


ſo far was this Truth unknown to them, that the 


common Opinion was, that Offices of Humanity 
- were due only to Fellow Subjects; that all Stran- 

my and Foreigners were Enemies, and might 
awfully be treated as ſuch upon any Proſpect of 
Advantage * However, at this Time of Day, 
when all Nations almoſt know more of the-Law 
of Nature, are more ſtrièt in the Obſervation of 
it, and more poliſhed in their Manners, ſuch 
Leagues 7 be ſuppoſed abſolutely unneceſſa- 
ry *; unleſs, 3 it be allowed (as it is be- 
tween particular Men) that, when the firſt Ad- 
vances are made towards Acquaintance, good 
Breeding ſhould make the Preliminaries to 
Friendfhip a little ceremontous and ſolemn. As 
Cicero ſays in his Epiſtles b, “In every new Ac- 
c quaintance it muſt be conſidered, what are the 
W firſt Steps to be made, and by what Recom- 
cc mendation the Paſſage is to be opened to 
« Friendſhip.” In any other Reſpect, tis a 
Scandal to . — Nature that any Civil People 
ſhould enter into any Treaty, the Articles of 
which have no further Intent, than to provide 
that the Law of Nature ſhould not 3 ſimply and 
directly be broken; as if a Man could not have 
a proper Senſe of his Duty, unleſs he bound him- 
ſelf under ſuch an Obligation. Such Leagues in- 
deed are commonly called no more than Treaties 
of Friendſbip; but certainly the ftrict proper 
Notion of Friendſhip, alſo, includes much more 
than the common Offices of Humanity. For tho” 
the Actions due to Friendſhip are not ſo deter- 
minate, as thoſe due by Compact; yet, in gene- 
ral, every Man will allow that it is the Duty of 
one Friend to impart himſelf and his Fortunes to 
the Relief of the other, to provide for his Hap- 

ineſs and Security, to aſſiſt him with Advice, 
— him with Counſel and Comfort, to pro- 
tect him, as far as he has Power, from Evils and 
Dangers which threaten him; and that all this is 
to be done with greater Intenſeneſs of Paſſion, 
than common Offices of Humanity pay d to other 
Men indifferently require. Further, under this 


« Vide Grot Lib. ii. Chap. xv. 5 6. 


forbid the Macedonians their 8 Perſeus, 


F fugitive Slaves, the Achaians not daring + 


b Cic. Ep. ad Fam. Lib. xiii. Ep. x. 


oer nt 
Head Grotius reduces all Leagues r 5 
Eſtabliſhment of mutual — ng the 
Hoſpitality, and of the Trade and Commer N 
far as due by Right of Nature e. But that al a. 
not properly Allics and Confederates, who wo 
made an Agreement barely to obſerve com 0 
Duties of Humanity, may appear from In 
Lib. xli. Chap. xxiv. Where the 4rhaigns 9 
on Diſpleaſure conceived againſt K i: 
upon Macedonia became the Rekoge to 4 ows 


tempt to recover them by purſuing thin thithe, 


But Perſeus, to regain their good Opini 
miſed them, chat {f they 30d take off the -h 
hibition of Intercourſe between Macedonia oe 
Ac baia, he would ſend them back their Stave | 
Upon which the Matter was debated in the M "= 
ing of the States of Achaia. Callicrates Oppoſed 
their gratifying the King, for fear of giving Um. 
brage to the Romans; and, on the other Hung 
Aero contended, that notwithſtanding their League 
with the Romans, they might ſafely accept * 
King's Offer, and ſatisfy his Deſire, urging, that 
the Thing in Debate was not, whether they ſbould 
enter into any new Alliance or Con federacy; but 
only whether they would give and take the Liber 
of Trade; to let their Country be open to the Mace. 
donians, that they might have free Paſſage into 
theirs, and that their Slaves might not be out « 
Reach when they fled thither. And that all this 
was not inconſiſtent with their Alliance with the 
Romans, ſince that did not oblige them to a& 
particularly againſt Perſeus 4. 
III. Secondly, Leagues which ſuperadd to the 
Duties Men owe one to another by the Law of 
Nature, are of two Sorts, ſome Equal, others 
Unequal. The firſt are ſuch as are alike on both 
Sides s; or, when not only the Engagements 
and Promiſes are either ſimply, or, in Proportion 
to the Strength of either Party, on both Sides 
equal; but, alſo, when the Manner of paſſing them 
is equal, ſo that neither of the Parties is obliged to 
harder Conditions, or left any Way obnoxious 
to the other. The Unequal I ſhall conſider by 
and by. Iſocrates 5 diſtinguiſhes after the ſame 
Manner, "That Covenants or Leagues are equal, 
„ when the ſame equal Right is divided to both 
« Parties; and that that is a Command or un- 
« equal League, when one hath harder Terms 
« than the other (for I ſee no Neceſſity of ad- 
« ding contrary to . The End of both 
Sorts is chiefly the Advancement of Society, 
And this Society either relates to Commerce, or 
to CORY of War; or to mutual Promiſes 
of Aid and Supplies in Wars offenſive and de- 
fenſive ; or in ſhort, to any other Matter. Equd 
Leagues relating to Commerce, may be variow. 


cet 


© Vide Supra, Lib. iii. Chap. ti. $ 9, 11, u 


In which it is ſtipulated, That the Grecian Cities in Aſia ſhall enjoy their Liberty and Laws. 


* See above, in Book ii. Chap. ii. 4 11. 


3 Our Author here ſuppoſes both Parties to have the ſame Sentiments and Diſpoſition. 
who, tho" they think themſelves indiſpenſably oblig d (without any Treaty) to injure no Body; yet endeavour ta ſecure themſclre 
to prevent their Inſults by Treaties which ſhall more effectually tye up ti 
This ſufficiently overthrows all the Objections rais'd by Usx1c Onxscur, Dirt de Sporſare Pacis, Chap. 1. J 3 
otherwiſe there would be no need of making any Inquiry, whether, * 
rded as a new Alliance, 
as it contains ſomething contrary to that which they had enter'd into with Achaia. 


againſt others, whom they juſtly miſtruſt, by ſeekin 
Hands. | 

4 But this always ſuppoſes the Diſtinction in Queſtion ; 
cording to the receiv'd Cuſtom, this "Treaty ſhould be r 


. 


s See Gret. Book ii. Chap. W. 9 6. 


6 Ie. Panegyr. Pag. 132. Our Author here has retrench'd the Words reg Nu, as not neceſſary, He meant, 
That becauſe there is an Inequality, and that not a ſmall one, to the Diſadvantage of one of the Parties; it no Way follows, tron 
thence, that the Conditions are unjuſt or unreaſonable in themſelves, 


Py — 


— . —— j —— —— 


As for the reſt, he no way condemns thoſe, 


at which the Romans had Cauſe to take Umbrige 
probably 


Fot 
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For Example, ſuppoſe it be agreed that none of 2 Apd here, by the Way, the Story which 


the Subjects of the confederate Commonwealths Procqpius relates in the fourth Book of his Hiſto- 
ſhall be eu = in any of the Ports, or any other ry of the Goths, may perhaps deſerve Obſerva- 
Parts of the Territories belonging to one another, tion: „ When the Truce was made between 
to pay Cuſtom or Toll; or not more than is paid, ©& | Zufliniay and Coſroes, by the Conditions of 
at preſent ; or not above a certain Rate or © it, Fuflinian was to pay two thouſand Libre, 
Quantity; or not more than Subjects, or other © of Gold 5 whercupon Iſdiagunus the Pefſian 
Allies pay; and the like. Equal Leagues rela- 4 Ambaſſador demanded immediate Payment; 
ting to a Community of War are ſettled thus; & but Juſtinian propoſed rather to pay every 
when, for Example, it is agreed, that both the “ Year four hundred, thinking by that Means 
Confederates ſhall furniſh out an equal Aid of © to lay the ſtronger Obligations upon Cores: 
Men and Ships, and other Neceſſaries for War; © not to break the 1 But the Romans com- 
and that, either both, when either of the Confe- © plied at laſt, and paid the entire Sum, tor a 
derates is invaded by Enemies, or make War © yearly Payment might look like Tribute.“ Fo. 
upon others, or only when either Party is inva- common (faith the Hiſtorian) it is for a Man to be 
ded. Sometimes Aids and Supplies are promiſed more afraid of a diſhonourable Name, than diſbo- 
only for a particular War, or againſt a particular mourable Actions. But here it may be ask'd, 
Enemy, or againſt all Enemies in gencral, ex- whether ſuch unequal Leugues, as arc attended 
cepting W particular Allies o cach Con- with xermanent and perpetual Burthens, do al- 
* 4 Leagues about any other Mat- ways and in themſelves leſſen and impuir the 
ter are equal, when it is agreed, that one ſhall ſovereign Power? Or, whether an unequal Con- 
have no Forts upon the other's Confines 5 that federate may be ſuppoſed fo retain his Sovereign? 
one ſhall not defend the other's Subjects, or re- Now permancnt and perpetual Burthens are ſuch 
ceive them into Protection, but apprehend and as ce; when the onc is obliged to have the 
ſend them back to the other; that one ſhall not ſame Allies with the other, and not on the con- 
give the othet's Enemies Paſſage through his trary ; when, one Party is obliged not to build 
Country, and the like. 2.2.44 .. Forts in ſych particular Places, not to levy For- 
IV. Having thus explained the equal Leagues, ces, or raiſe an Army (and this was one of the 
it will be caſy to underitand what are the au. Conditions of the League betwecn the Romans 
equal . And theſe are when either the Promiſes and the Zatines, that the Latives ſhould make no 
are unequal ; or when either of the Parties is Levies of Men, nor ſet any Officers of their qwa 
obliged to harder Conditions. The Promiſes over them, or ſend them out, upon any Expedi- 
may be uncqual, either with Regard to the ſupe- tion. The neceſſary Conſequence of which was, 
rior, or inferior Confederate. I he firſt happens that the Rimans paſs'd the Decrees of War or 
when the more powerful Confederate promiſes Peace, and that the Allies were Partners only in 
his Aſſiſtance to the other, without requiring the the. Toil, while they took the Conduct themſclves, 
like ; or when the ids he promiſes, are greater and enjoyed the Haage and the Benefit of the 
than what the other promiſeth; or when the Victory d) that one ſhall not have above a certain 
other is not bound to bring proportionate Aids, Number of Ships, ſhall not build new Cities, 
The latter happens when the intetior Confedcrate fit out Fleets to Sea, raiſe Scldicrs in ſuch par- 
is obliged to Conditions of larger Extent than ticular Places, and the like; but eſpecially when 
the other. Some of this Sort of Leagues include one of the Confederates is oblig'd to pay a, De- 
a Diminution of the ſovereign Power. Of this ference and Submiſſion to the other; or, what is 
Nature was the League between the Romans and the ſame Thing, to acknowledge him ſuperior in 
Carthaginians, in the End of the, ſecond Punick Dignity, and to expreſs a Reverence to him in 
War ; by an Article of which the Carthaginians all his Actions „ Thus the Atheniqns allowed 
were not to begin any War without Leave from their Allics theit ſeparate Liberties, and erc&tecd 
the People of Rome. And thus Armenia Major à popular Forin of Government among them; 
received its Kings from Rome, though it paid no but rcleryed Superintendence and ſupreme Di- 
Tribute to the Romans * *. On the other Hand, rection of Affairs to themſelves. Grotius anſwers 
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thoſe Leagues are no Diminution, ta the ſovercign 
Power, which include only ab tranſient Burthen; 
or one which may be complicd with once and for 
all. For Inſtance, if when a Peace is concluded, 
one Party is obliged to pay the other's Army ; 
to defray the Charges of the War; or to pay a 
Sum of Money by way of Mulct; or when either 
Party is obliged to diſmantle Towns, demoliſh 
Forts, evacuate certain Places, remove from 
certain Countries, give Hoſtages, deliver up 
Ships, and Arms, and the like. Thus in the Ar- 


ticles of Treaty, which Porſenna allowed the 
Romans upon their Excluſion of the Kings, it 


have 


was particularly mentioned, that hey ſbould 1 
wo Inftruments of Tron for any Uſe, but in Husband- 


this Queſtion, Lib, i. Chap, iii, F 21, out of Lib. 


xlix. Tit. xv. L. 7. G 1. D. de Captivis, &c. But 
the Difficulty. lies in the following Words of the 


Civilian, At fiunt apud nos rei ex civitatibus fade- 
ratis, & in eos damuatos auimadvertimus. But 
the Subjeas of our Confederates are brought to Trial 
before us; aud we paſs Sentence, and puniſh them. 
For this certainly implies Subjection, when ano- 
ther hath a Right to ſummon our Subjects to ap- 
pear and ſtand their Trials in his Courts, and to 
puniſh them according to Sentence given. The 
Story of Decius Magius, in Livy, is an Inſtance 
of this f. But particularly, that which Parſanias 


relates 8, When, upon the, Motion and Inſtauce 


„% „„ . 


ot Callicrates, the Roman Legate charged the 


* Appianus Alexand. Præfat. Pag. 2. A. Ed. H. Steph. Vide Procyp. Hiſt. Gothic. Libs i. Chap. vi. The Agreement Petey made with 


eas, concerning S/ctly. b Onus tranfitorium. c Pliu. Nat. Hit. Lib. xxxiv. Chap. xiv. 
| © Vide Diony/. Halicarn. Lib. viii. Chap. XV. e Vide Iſocrat. Pauncg yr. | 1 Lia, Lib. xxiii. Chap. vii. 


n 


See, alſo, 1 Sam. xiii; 19, 20. 
8 Panſanias in Achareis. 
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x Jide Grot, i /apra, \ 7. 2 Vide 7. Liv. Lib. xxx. Chap. e Fan ; | 
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greateſt Men among the Athenians with being in 
Perſeus's Intereſt; Xenon, who was one of them, 
upon Confidence of his Innocence in that Mat- 
ter, anſwered, that he did not doubt but he 
could clear himſelf of that Charge, even before 
the Roman Senate itſelf; which the Legate imme- 
diately took the Advantage of, as if he had ap- 
peal'd to Rome; and thereupon he and ſeveral others 
were ſent to Rome. And yet Polybius informs us, 
23 of thoſe who were ſent thither, that the 
enate did not think that it belonged to them to bring 
them to a Trial. And therefore, the Anſwer to 
the Difficulty mentioned is caſy, that the former 
Part of the Words muſt be underſtood of the 
primitive Times of the Roman Commonwealth, 
when they were ſtrict in their Obſervance of the 
Laws of Confederacy, and uſed to make a Di- 
ſtinction in their Carriage and Treatment, be- 
tween ſuch as voluntarily enter'd into an Alliance 
with them, and ſuch as their Arms had conquer'd. 
And this Cicero confeſſes, that the old Romans 
thought themſelves obliged to protect their A- 
lies, and never aſſumed the Command over them b. 
And Scipio made it a particular Part of their 
Commendation, that the Romans did not confine 
the foreign Nations to their Intereſt by Severity 
and Servitude, but by the Tics of Friendſhip 
and Alliance, But the latter Words refer us to 
Aftcr-ages, when the Reſpe& and Reverence 
they had to their old Confederacies ran low, and 
their Allics as well as the conquer'd Nations 
were reduced to equal Terms of Slavery e. So 
FCylla forced all the Reman Allies, who had been 
foo till his Time, to pay Tribute. At which 
Time it was, alſo, common to bring the Subjects 
of the confederate States to Rome, to be tricd, 
and to puniſh them there, as Roman Subjects. 
But it is evident, that in the Epiſtle of Proculus, 
between the former and latter Words, there were 
ſeveral intermediate Things mention'd. Bat here 
Grotius, after he hath tediouſly recounted the ſe- 
veral Kinds of Diſputes, which might happen 
between Allies and Confederates, at laſt diſmiſ- 
ſeth the Difficulty, without anſwering any Thing 
to it 4, However, it is r w_ Men, 
that it generally ha s, that if the Party ſuperior 
in the * * — 0 
werful = the other Contederates, he will by 
Degrees arrive at an ahſolate Sovereignty over them, 
eſpecially if the Confederacy be perpetual, and al- 
low him a Right to place Garriſons in their Townsꝰ. 


* Polyb. F xc 


Legat. ev. 
4 Vid Anton. 


tth. de Criminibus, ad tit. 


any Difference between them and Slavery. 
Lib. ii. Chap. xxix. h Guicciardine, Hiſt. Lib. xvi. 


Chap. xiv. Tis incredible, that any Man ſhould chooſe to do a Thi 


Lib. iv. Ver. 744- 
Certa fides aximis idem quibus incidit hoflis. 


Thcrates Orat. ad Philip. Pag. 156. A Commonwealth hath no Regard either to Enemies or Oaths, or any Thing elſe, further than 
hus Polybius, Lib. ii. Chap. xlvii, faith of Aratus, That he knew Kings naturally look'd : 1 non 
Friendſhip and Enmity, purely according to their own Profit. Andr. Maurocenus, Ln 

king of the State of Venice, faith, We meaſure our Alliances and Friendſhips onl * the Credit and Intereſt they bring i 
m Moore, Utop. Lib. ii. U 


thinks it tends to Advantage: 
either as Friends or Enemies, but rated 
Lib. i, f. 
1 Pohb. Excerp. Legat. xciii. Chap. vi. 
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ul. Majeflatis, Chap. i. J 5, 6. 
Therates Archidam. Pag. 217. People who are jealous of their Liberty, ſhould avoid all unequal Confederacies, for there is hardy 

fa f Vide Simlerum de Repub. Helvetiorum, Lib. i. Pag. 119. 
i Arif. Ethic. Nicom. Lib. viii. Chap. v. 


b Cic. o 2 ii. Chap. viii. 
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V. Another Queſtion Grotius enters upon «, ; 
this, Suppoſe two Parties, both Allies, and Con. 
federates to a Third, make War upon one 4 
ther, which of them the third Confederate xg 
to aſſiſt * ? In which Place, it may be added. | 
in all Leagues which a Prince enters into with hi 
Neighbours, upon the Points of Afliftance anf 
Supplies, this Exception ought always to be fu 
poſed, if the Condition and Circumſtances of 
own Kingdom will permit. For that . 
ought always to over- balance, not only any f. 
vate Reſpect, but cven the Ties of Blood 2 
Affinity 5. For ſince it is impoſſible a prince 
ſhould be under nearer or ſtricter Obligations to 
an Ally, than to his own Subjects; tis plain he 
can make no Promiſe that can be binding to an 
Confederate, when it is manifeſtly inconſiſtent 
with the Good of his own Subjects. It was {ai} 
by King Francis I. in Guicciardine, that he thougit 
the Oath he took at Rhemes was of the ftronge 
Obligation; and by that the Kings of France wer, 
obliged not to alienate any Part of the Partimony 0 
the Crown d. And in this Senſe, what my Lord 
Bacon ſaith, in his Wiſdem of the Antients, Ch, y 
may be very well admitted: That there is but 
« one true and proper Foundation of Faith amon 
« Princes, and that is Neceſſity (a Deity of great 
« Power with the Great) the Danger of the 
“ State, and the Communication of Profit. And 
% Ariſtotle ſpeaks very plainly i : Advantage 
« ſeems to be the main Cauſc of Confederacics 
between Commonwealths * : Polybius ſays of 
the Rhodians l, that they made no Alliance with 
the Romans tor a hundred and forty Tears together, 
though they ſeat them Aſſiſtance in ſeveral Wars; 
and the Reaſon of this, he ſaith, was, © Becaulc 
they were willing to opprar fair to all the World, 
« and to give every Prince Hopes of their Al- 
« ſiſtance and Friendſhip, but, at the ſame Time, 
« unwilling to abridge themſelves of any Part of 
« their Liberty, by binding themſelves under 
« Oaths and Compacts, to adhere to the Inter- 
&« eſts of any one Nation.” Sir Thomas More 
would have his Utopians forbear entering into Cone 
federacies upon other Reaſons ®. But a Prince 
who ſuffers by an Alliance, that * upon 4 
Change of Affairs with his Confederates, muſt 
charge the Misfortune upon himſelf, that he did 
not make ſtricter Search into the Circumſtances 
of his Ally >. Tho' an honourable Confederate, 
when he finds that the Poſture of Affairs he is n 


e Vide Liv. Lib. xlii. Chap. i. Appian. de Bell. Civ. Lib. i 
© Vide Bodin. de Republ. Lib. v. Chap u 


8 Vide Callas 
k Arif. Rhet, Lib. i 
without any Proſpe& of Advantage by it. Valer. Flac 


They're certain Friends who have.a common Foe. 


it. xvii. L. 19. init. D. de reg q 
| 3 


n Vide Lib. 


p 


1 Lib. ii. Chap. xv. $13. His Deciſion is reduced to this: When two Allies make War unjuſtly againſt each other, we moſt l. 
# Cauſe of one of the Allies is juſt, we muſt aſſiſt him, not only againſt Strangers, but even againk of 
$ Clauſe in the Treaty that does not ſuffer us to undertake the Defence of the firſt again 


rc Ae 2 if 4 
of our Allies; unleſs there be any expreſ 
laſt, though he is in the Wrong. 


But if ſeveral of our Allies enter into a Confederacy againſt a common Enemy, we muſt then eq 


aſſiſt them all, as far as poſſible: And when it is not in our Power to aſſiſt them all at the ſame Time, we muſt give the Prefers 
the moſt antient Ally. See Mr. Buddeus's Diſſertation de Comparatione Obligationum gue ex warits haminum Statibus oriuntar; ® 


by Mr. Thomaſixs de Sponfiene Caudina, Sect. 17. & eq. 
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and perha 
ſor himſel 
Peſanal. 
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will not ſuffer him to continue any longer in the 
Alliance, ſhould give Advice of it to the others 
who are concerned, that they may have Time to 

rovide for themſelves, and ſecure their own In- 


tereſt, For it is certainly the higheft Pitch of 


»neſs poſſible, to ſacrifice a Friend to ſave myſelf *, 
* js pore in all Leagues of War, it is ls 
upon to be a very important and neceſſary Arti- 
cle, that no one of the Confederates ſhall make 
a ſeparate Peace with the common Enemy, ex- 
cluding the reſt of the Allies. Though ttis rea- 
ſonable this Article ſhould be underſtood with hi 
Limitation, ſuppoing the other Confederate, or Con- 

derates, do not refuſe to comply with fair Terms and 
proper Overtures of Peace. For, in ſuch a Caſc, 
this looks like a Violation of the Confederacy, 
and, in conſequence, the other Ally may juſtly take 
ſeparate Meaſures for his own Security. But 
then this, alſo, muſt be allowed in a mitigated 
Senſe only, and with certain Alleviations, that it 
may not be a Pretext to clude Confederacies, and 
that one of the Allies may not, in ſome Senſe, he 
made the other's Judge b. 

VI. Another celebrated Diſtinction of Leagues, 
is that which divides them into real and perſonal. 
The latter are ſuch as are made with the Prince, 

urely with Relation to his Perſon, and expire 
with him. The former are ſuch as are made with 
the Kingdom and Commonwealth, rather than the 
Prince or Government; and theſe outlive the 
Miniſtry and the Government itſelf, under which 
they were firſt made. To which of theſe every 
Teague belongs, will appear from what follows, 
This therefore is certain, that whatever Leagues 
are made with a free People, are in their own Na- 
ture, real, and muſt continue till the Term limit- 
ed in the League, notwithſtanding that the Go- 
yernment, by whoſe Intervention the Leagues 
were made, may die or be changed: And hence 
we may infer, that if a free People enter into a 
League, and afterwards the State of the Com- 
monwealth 1 to be changed from a Demo- 
cracy, into a Monarchy, the League is ſtill in 
Force, becauſe the People is the ſame, tho' the 
Form of the Commonwealth be changed. And 
becauſe a Prince called to the Throne by the free 
Voice of the People is always ſuppoſed ro take 
the ſovereign Power upon him, together with all 
the Obligations contracted by the Pedple, when 


* Furipid. Iphigenia in Taurus, Ver. 605, 606, 607. 
Jide Lib. ii. Tit. xiv. L. 7. Sect. 8. D. de Pactis. 
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it 1 in their Hands. Beſides, Leagues are made 
by them who are inveſted with ſovereign Power. 
The common Subje& of which Power is the 
Commonwealth; and fovercign Power is the 
ſame, both when it is exerciſed by the common 
Suffrages of the whole Boy of the People, and 
when it is afterwards entruſted to a Prince, crea- 
ted by the Conſent of the People. But here all 
thoſe Leagues are excepted, that were made only 
for the Preſcrvation of the preſent State of the 
Commonwealth. For Example, ſuppoſe two 
free Commonwealths enter into a Contederacy, 
by which they agree to aid and aſſiſt one another, 
againſt all ſuch as ſhall endeavour by Force to 
ſubvert the preſent Eſtabliſhment of the Go- 
vernment in cither Commonwealth. For if at- 
terwards, cither of the two Nations freely con- 
ſent to an Alteration of the State of their Com- 
monwealth, the Reaſons ceaſing, the Contedera- 
cy is ſuppoſed of Courſe to expire. But howe- 
ver in the general, though every League made 
with a free People be real; yet it does not * fol- 
low, on the other Hand, that therefore every 
League made with a Prince is perſonal, and dies 
with him. For the inſerting a Perſon in a Com- 
pact doth not make the Compact perſonal, but 
only ſhews by what Pcrion's Intervention the 
Agreement was * made ©, But becaulc it is evi- 
dent, that Princes make ſome Leagues with no 
farther Intention, than that they thould conti- 
nue till their Death; and others with a Deſign to 
derive them down to their Succeſſors; it muſt 
therefore be enquired, what are the Marks where- 
by we may dittinguith, which Sort every regal 
League ought to be reduced to. 

VII. And it is Grotius's Opinion 4, that it is 
eaſier to diſcover this, from the Form and Phraſe 
of the League itſelt, than from any general Rules 
or Obſervations. And thus all Leagues will ap- 
pear to be real, in which *tis cxpreſly mention'd, 
either that they are to bes perpetual; or that 
they are made for the common Grad; or made 
with the Prince and his 4 Succeſſors; or when a 
particular Time is limitcd for the 5 Continuation 
of them. But beſides, the other Words of the 
League ſometimes, and ſometimes the Matter of 
it, and ſometimes the Motives of entering into 
it, may make a Conjecture caſy in this Caſe. If 
the Conjectures are equal on both Sides, favour- 


b Vide Job. Labard. Hiſt. Gall. Lib. v. Pag. 313. Ed. Pariſ. Ar. 1671. 
d Grot. Lib 11. Chap. xvi. Sect. 16. 
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I Sofar from this, That, even in dubious Caſes, the Preſumpti6n is always, that a publick Treaty is ,], as I have ſhewn upon 


Gritius, in the Place quoted, $ 16, Not. 6. 


2 Whence it follows That, as after the Change of Government, from Democracy to Meonarhy, the Alliance ſill ſubſiſts with the new 
King; ſo if a new Government, formerly Monarchical, ſhould become a Refub/re, the Treaties made with its Kings do not, for that 
Reaſon, expire, unleſs they are manifeſtly perſonal. Mr. Hertius alledges here the Opinion of CY (or naher (Han emi- 
nent Man * the Sabines, who maintain'd alone, contrary to the Sentiment of all his Nation, That the SH could not (without 


Breach of their 


lliance made with Targuin the Proud, and confirm'd by Oath) declare War againſt the Romans, See Dion. Haricann. 


Artig. Rom. Lib. v. Chap. xi. Pag. 295. Edit. Oxon. As, alſo, Chap. xii. F 1. of this Book. 3 
3 In the Alliance renew'd between the Remans and the Latins, A. U. C. 261. (or 263) it was ſlipulated That it loft as lang as the 


Heavens and Earth ſhould keep the ſame Situation. 


(Dion. Harticarn. Lib. vi. Chap. xcv.) 


1 : er 5 
Perpetuity cannot be cæpreſ'd in ſtronger 


erms. But ſometimes the Treaty mentions this more formally, as appears by two Examples, quoted by 1Digr IIEAAUTr, (De 
euforit, Rerum udicat. Lib. ii. C ap. xxvii. in fin.) both taken from the Annals of Chaorls VI. of France, Written by John Tuveral 


Des Urfins. 
* ous Memory, which were ſolemnly ſworn, and confirm'd 


is Words are, He (the Duke of Arjen) repeated the Alliances mace by his Father, the deceas'd Charles V. of glori- 
Ys Ouh, by the Kings, Princes, and Barons of the Country; which Al- 


* liances were not only perſonal, but real between the Kingdoms, in order to promote their mutual Honour and Advantage ” (Sce 
Box x L. Recherches £5 Antiq. Franc. & Gaul. Pag 336.) He adds, hat they that is to fay Charles VI. and the King of Erplond) 
made a perpetual Alliance for themſelves and their Succeſſors, between Nation and Nation, People and People, as well rea/ as 
* © ferſonal,” 
| : ee a remarkable Example of this, in my Defence of the Rights of the Dutch Faſt-India Coxpoyy, Chap. iii & egg, 

When we determine a certain Time, we are well aflur'd that the King, with whom we treat, may dic before the Expiration of it, 
and perhaps much ſoonec ; in which Caſe the Alliance ſignifies nothing. Therefore it plainly follows, Ihat a King not only engages 


Peiſonal. 


ſor himſelt, but, alſo, for his Succeſſors, during the full Term limited; unleſs there be otherwiſe evident Proof, tt at the I reaty is purely 
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able Leagues muſt be ſuppoſed to be the * real, 
and the odious, the perſonai, The favourable 
Leagues are thoſe that are made for the Advance- 
ment of Commerce. Not that all Leagues of 
War are odious; for the defenſive generally in- 
clinc to the favourable Part; the offenſive hath 
more of that which is od4/ous in them. 

VIII. But how far a Succeſſor is obliged by 
the Leagues of the Prince his Predecctior, is 
what we may take a more diſtinct View of. For, 
in the firſt Place, 'tis certain, that, it the Prede- 
ceſſor makes a Peace, the Succeflor is obliged by 
it. For by a Peace, tis manifeſt, all paſt Injurics 
which gave Birth to War are forgotten, the 
Articles of the Peace being duly obſerved. And 
then, ſecondly, tis beyond Diſpute, that the Suc- 
ceſſor is obliged to ſtand to all thoſe lawful A- 
greements, by which his Predeceſſor transferred 
any Right to a third Perſon. And again, thirdly, it 
is, alſo, certain, that when one of the Confederates 
hath performed what the League obliged him to, 
and the Prince dies before he ſatisfies what was 
required on his Part, the Succeſſor is obliged to 
ſatisfy it. For ſince what the other performed 
upon a Condition of an Equivalent to be paid 
him, did either really, or at leaſt was intended 
to promote the Advantage of the Commonwealth; 
it is evident, that, unleſs the Equivalent be paid 
him, he hath a Right to demand Reſtitution or 
Satisfaction, for what he performed, in a Man- 
ner before it was duc; and, conſequently, that 
the Succeſſor is obliged to refund all back, except 
he chooſcth to pay the Equivalent, according as 
the Articles of Confederacy before determined. 
Laſtly, as to theſe Leagues, where nothing hath 
been performed on either Hand, or where the 
Performances have been equal, it may I think 
be ſaid in general, that the Prince, if he enter'd 
into the League as Head of his People, and with 
Deſign to advance the publick Good by it, muſt 
be ſuppoſed to have made a real League, and to 
have obliged his Succeſſor by it. Becaule ſuch a 
League aftets the whole Body of the People; 
and the ſucceeding Prince, the Head of them, 
enters upon the ſame Rights, and takes upon 
him the ſame Incumbrances with his Prodecatir 
But where the League directly regards the Bene- 
fat of the Prince's Perſon and Family, *tis evident 
that when he dies, or that is extinct, the League 
muſt, alſo, be at an End. But it is grown into a 
Cuſtom upon any new Succeſſion, to renew the 
Leagues, though in themſelves undoubtedly real, 
at lcaſt in general Terms, for fear any Diſpute 
or Exception ſhould ariſe, that fince the Com- 
monwealth hath not yet perceived the Uſe and 
Advantage of ſuch a League, that therefore it 
hath no other Foundation but his Faith that made 
and doth not deſcend to the Succeſſor. And 
eſpecially ſince the Deſign of every League is to 
promote the publick Good; and ſince the Suc- 


a Faworalilia. v Odicfa. 
Polyb. Excerpt. Logat. xli Qualitates. 
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ceſſor may perhaps have Sentiments i ; 
that different Tow his Predeceſſor, he bien tO 
conſequence a Right to take different 5 
and therefore may neglect a League, 
thinks is now grown uſeleſs and unſerviceable 
the Commonwealth e. And here it may be 1 
ſerv'd, that where ſeveral different Leagues ha 
formerly paſs'd interchangeably between N — 
and they afterwards renew them in genera] : © 
League that was laſt made, muſt he ſup 08's 
chiefly to be renew'd. Since the latter 4 
leſſen the Force of the former 4, And therefor 
it was unpardonable Inadvertence and Negleg 
in the Ambailadors that went to renew a Len 
with King Ptolemy, and in them too, who fur 
them without knowing what Treaties and Leagues 
had formerly paſſed between that Prince and the 
Achaians, or which of them the Achaians were 


Mcaſures ; 
Which he 


deſirous to renew. 


IX. And here Enquiry, may be made, he- 
ther, if one of the Princes of a League happen 
to be depos'd and expell'd by his own Subj-@s 
the other Confederate be obliged to ſend him the 
lame Aids and Supplies, which were promiſe 
when he was in Poſſeſſion of his Kingdom! 
Grotius, in the Chapter before quoted, 9 17, af. 
firms that he 3 is. Becauſe a Prince, unjuſtiy de- 
ee and expelled, hath ſtill a Right to his 

ingdom, tho' he hath loſt the Poſſeſſion. Ta 
me, ſo much in this Caſe ſeems to be certain 
that if the Terms of the League cxpreſly men- 
tion and intend the Defence of the Prince's Per. 
ſon and Family, he ought to be aſſiſted in the Re. 
covery of his Kingdom. But if the League was 
formed for publick Good only, tis a diſputable 
Point, whether the exil'd Prince can demand Af. 
ſiſtance by virtue of his League. For the Aids 
mention d are preſumed to have been promiſed 
againſt foreign 33 without a View to this 
1 Caſe. Not but that ſtill ſuch a Legit 
caves Liberty to aſſiſt a lawful Prince againſt an 
Uſurper. And thus if, while we are engaged in 
a League with a free People, an inteſtine domeſtic 
Enemy endeayours to enſlave them, we may, 
with Juſtice, ſehd them Aſſiſtance to ſuppreſs him, 
before he is grown into a lawful Prince. For the 
* Ounalities in Leagues (as ſuppoſe it be expreſſ 
mentioned, that the League is made With the 
Prince an his Succeſſors) imply a ftridt and 
. Right, and intend ſuch Princes only 

ave a juſt Title to the Kingdom, not that ker 
it by bare Uſurpation, or that have no other Ti 
tle to depend upon, but Force and Power. 

X. Ir is, alſo, a famous Queſtion, whetherit h 
provided by the League, that neither of the Cor 
tederates ſhall injure or invade the other's Allis! 
By Allies is meant ſuch only as were Allies at th 
Time the League was made, or ſuch as were aftth 
wards taken into an Alliance on either Side. Wii 
was urg'd in a Diſpute of this Kind between th 

| $5 \ 


Jide Johan. Labard. Hifi! de R. b. Gall. Lib. v. Pag. 74, 75. Ed. Par. An. 1671. 474 


* — 


— 


1 But J have ſhewa above (Lib. v. Chap. xii. $ 12.) That this Diſtinction is too coaſin d. 


2 See above, in Book v Chap. xii. Sect. 6, in the Beginning. 


$ Gretias only ſays, I'uat the Treaty does not expire on this Account: And probably he had in View the Caſe, wherein a N 


diſpoſſeſs d finds Means to recover his Dominions ; tor then the other Ally cannot take Advantage of this Interruption of Poſſeia 
to regard the Alliance as broke ; even tho the Uſurper, or reb:!lous Party, thould conſent to it. As for the reſt, Grotius ſays tun 
Se. 18. (as our Author does here) That the Ally may atli.t the lawful King to recover his Dominions, avithout Prejudice to the Alias 
contracredauith him, during the Time he 43s in Pe Now this evidently ſuppoſes that the Succour was not due to him direciy 
virtue of the Alliance ; otherwiſe it would be ridiculous to queſtion Whether the Alliance was violated on this Account. 


Romi 


Vanity has 


ol re A 


& Conſent of Sewvercigns, for then this would be a Sort of an Affront to them. Ihav. 
cloſely and exactly, in my Notes upon Grotius, Lib. ii. Chap. xvili, and eſpecially in thoſe I have added to my Tranſlation of the il- 


Cirap, IX. 


Romans on one Hand, and the Carthaginians on 
the other, at the Beginning of the ſecond Pu- 
nick War, may be ſeen in Polybins, Lib. iii. Chap. 
«xvii, and in Livy, Lib. xxi. Chap. xix. The 
Deciſion Grotius makes of it is this , that it was 
no Breach of League cither for the Carthaginians 
to make War upon the Saguntines, though after 
they were taken into Alliance by the Romans, or 
for the Romans to undertake to defend them. 
For it may happen without Breach of League, 
that, of two Contederates, one may make War 
upon, and the other aſſiſt the ſame Parties. And 
it is uſual in Leagues to make Articles that relate 
particularly to ſuch Caſes 3; ſee the Leagues made 
between the Romans and the Cartharinians in the 
Time of the Tarentine War, Polyb. Lib. iii. Chap. 
xxy. Tho' when Confederates are ſo far engaged 
in oppoſite Intereſts, tis evident they muſt be 
upon the Brink of an open Rupture. For the 
Senſe of Pain 1s the ſame, whether the Wound 
be given in another's Name, or in the Striker's 
own; but it is yet clearer, when the Seat of the 
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how long a League is to continue. And there- 
tore it, after the League expires, ſome Acts of 
ſeeming Alliance are? continued, they arc to be 
look'd upon as Acts of Kindneſs and good Na- 
ture, but not as Arguments of the Renovation 
of the League. For Friendſhip continues aſter 
the League is at an End. Again, tt 1s evident 
from the Nature of all Compa#s 3, that where one 
of the Parties refuſeth to ſtand to the Conditions 
of the League, the other is, alſo, at Liberty to break 
them. Contederates may indecd agree, that tho' 
one Article of the League be neglected, yet the 
reſt ſhall be inviolably obſerved. But then the 
other Party is not obliged to perform the Equi- 
valent to the neglected Article, and ſo not to 
ſuffer any poſitive 4 Evil by it. | 

XII. 1 come now to conſider the Nature of 
Engagements, or thoſe publick Compacts which 
are made by Miniflers of State 5, in Negotiations 
rclating to the Sovercign Power, but without 
Advice and Command from it. And here, the 
firſt Queſtion is concerning that difficult Caſe, 


War happens to be carried into the aſſiſting 
Prince's Country b. 

XI. And it is to be further obſerved, that 
Leagues limited to a particular Time, when that 
expires, muſt not be ſuppos d to be 3 re- 
newed. Both becauſe no Man can be preſum'd 
to bind himſelf raſhly by new Obligations *; 
and becauſe otherwiſe it could never be known 


where if the Engagement is paſs'd abſolutely 
without Proviſo or Condition of being accepted 
and ratified by the Sovereign, and the Sovereign 
afterwards refuſe to give it any Ratification ; 
what the 5 Emngagers are obliged to do in Satiſ- 
faction to the Party they made the Engagement 
with? This was aCaſe once warmly diſputed among 
the old Romans, upon the Engagement made at 


a Grot. Lib. ii. Chap. xvi. F 13. b Vide Juſtin. Lib. iii. Chap. vii. © Sponſiones. 


1 See Gretius, Book ii. Chap. xv. SeR. 14. 

2 Unleſs theſe Acts in — can bear no other Interpretation, than a Renewal of the Alliance, as Gretius remarks in the Place 
cited. See what I have ſaid above, Not. 3. Pag. 866. Whence it appears how much M. Hertius is in the Wrong, to lay down, as a 
Matter of Fact, That no Caſe can be conceiv'd where this takes Place. 3 See the above quoted Place of Gretius, Sect. 15. 

4 Or that this Evil be repair'd, if it be diſcover'd. 

5 As our Author no where explains, in expreſs Terms, the Right of AMBASSADORS, and has only but juſt mention'd it by 
the bye, Lib. i. Chap. iii, it will not be improper to treat of it in general and ſuceinctly, ſince Treaties are uſually negotiated and con- 
cluded by the Power of theſe Miniſters. I ſhall borrow from Mr. Buddeus's Elem. Phil. Pra. Part ii. Chap. iv. Seft.5.419. & eg. enough 
to give a ſhort and clear Idea of this Matter by the Principles of the Law of Nature, common to all Men, and not of the Law of Na- 
tions, taken in Grotius's Senſe (Lib. ii. Chap. xviii) for a tacit Compact of all People, or at leaſt the greateſt Number. We can then 
make it appear, that theſe Sort of Miniſters are to be eſteem'd as facred and inviolable Perſons, independently of this pretended Com- 
fact. We cannot doubt but that it highly concerns Mankind in general, and Nations in particular, not only to put an End to Wars 
and Diſputes, but, alſo, tb eſtabliſh and maintain Friendſhip and Commerce between each other. Now Ambaſſadors are neceſſary to 
procure theſe Advantages. GOD then, who, without Difpate, commands every Thing that contributes to the Good and Preſervation 
of human Society, cannot but forbid, by the Law of Nature, the doing any Injury to theſe Sort of Perſons. We injure an Anbaſſa- 
dir, either by refuſing to receive him, without having any powerful Reaſon to oblige us to do fo ; or by doing him ſome Injury either in his 
Perſon, his Goods, his Honour, or his Domeſticks, Sc. We may lawfully diſpenſe with * an Ambeſſador, when his Maſter, 
for Example, has already cheated us under Pretence of Ambaſſies, and we have Reaſon to ſuſpect the like Deceit; or when he who ſends 
the Ambaſſadors, has betray'd us, or is guilty, with 2 to us, of any other heinous Crime; or when we are aſſur'd, that, under 
Pretence of Negotiations, the A1mba/ador comes only but to raiſe ſome Diſturbance, or as a Spy, &c. But if we have no Reaſon to 
miſtruſt any Thing of the like Nature, we muſt honourably receive every Ambaſſador that is ſent to us, and not do him the leaſt Injury, 
not even by the Right of Retaliation, or Repriſals, fince, by our bare receiving him in that Character, we have renounced, with Re 
to him, the Right which we might have had otherwiſe upon that Account. Ambaſſadors then muſt be regarded as ſacred and inviolable 
Perſons, that is to fay, as far as the Deſign and Nature of their Ambaſfy requires it. Thus an Ambaſader cannot be puniſhed by the 
Prince or State to whom he is ſent : For, as he repreſents his Maſter, he treats in that Quality with the Power to whom he is ſent, as one 
of an equal Rank with him. But if he has committed any Crime of Importance, ſufficient to demand Satisfaction, aid we have In- 
tereſt enough to get him puniſh'd, we muſt apply ourſelves to his Maſter: And then, if his Maſter refuſes to give us Satisfaction, we 
may uſe againſt him all the Rig that we have againſt a Prince who boldly tolerates and approves of the Crimes of his Subjects: Nay, 
it is allowable, when the Buſineſs requires it, to ſeize upon his Perion immediately, as a declared Enemy, to impriſon him, and even 
put him to Death, if it appears abſolutely neceſſary for our Preſervation ; for we are not to bear every Thing from Ambaſſadors, nei- 
ther does the Deſign of their Ambaſly require it. Nor does this Character oblige an Enemy to their Maſter, to reſpect them in their 
Paſſage through his Territories to another State, or to hinder him from doing them any Injury: It not being neceſſary to the Deſign 
of the Ambaſſies that their Rights ſhould extend ſo far; unleſs there be ſome particular Compact made for that Purpoſe. What we have 
here ſaid concerning Ambaſjadsrs, is, alſo, to be applied, in ſome Sort, to thizr Demeſticls, and their whole Retinue. If any one of their 
Demeſticks has done any Damage or Injury, we may require his Maſter to deliver him up to us ; otherwiſe he makes himſelf acceſſory 
to his Crimes, and, in that Caſe, he gives us Right to act againſt him as if it were his own perſonal Crime. Now he cannot puniſh his 
Domeſfiicks himſelf ; becauſe, this Right contributing nothing to the Deſign of his Ambaſly, it 15 not to be preſum'd that his Maſter has 
given it him. As for his Goods, we cannot ſeize upon them for Debt by Way of Juſtice ; for that would ſuppoſe a taking away from 
the Juriſdiction of the Sovereign to whom his Ambaſly is made: But if he refuſes to Pay his Debts, we mult take the ſame Meaſures 
with him, as, we have already obſerv'd, are to be vſed in obtaining Satisfaction for the Damage and Injury he has done us. As ſor the 


8 #9: of Privileges, it is not a Conſequence of the Nature and Deſign of Ambaſſies. Nevertheleſs, if we have once granted it to Am- 


baſſadors of a certain State, nothing authorizes us to revoke it, as long as the Good of the Commonwealth does not require it. Nei- 
ther muſt we refuſe, without preſling Reaſons, to grant Ambaſſadors the other Rights and Honours, which are ſettled by the common 
I have ſince had Occaſion to examine this Matter more 


luſtrious M. De Bynkerſpoek's Treatiſe Du Juge competent des Ambelſſade urs, publith'd in 1723, and reprinted in 1730, at the End of 
Mr. Wicguzfort's Book, intitled, L'Ambaſſadcur & ſes Fondtions. 
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the Furce Caudinæ. The Story is at large in 
Livy, Lib. ix. Chap. viii, Sc. And indeed if 
the Meaſure of that Matter were to be given by 
ſtrict Juſtice, it muſt be ſaid that the Romans 
were neither obliged to ratity the Engagement, 
nor to ſet Things in the Poſture they were in be- 
fore. But then it had been enough for them to 
ſurrender up the Perſons who made it. But if 
the State of the Caſe be rather eſtimated by E- 

uity, certainly the Romans ought to have rati- 
fied the Agrecment, however it was concluded 
without their Advice and Confent. The Conſuls 
indced had not Power to determine War, con- 
clude Peace, or cnter into League with an Enc- 
my, without particular Inſtructions and Com- 
millions from their Maſters, the Senate and Peo- 
= yet ſince they did not preſume upon the 

cople's Conſent without very good Realon 
when it was impoſſible otherwite to fave the 
Lives of many thouſand Citizens, the Flower of 
all the Roman Commonwealth ; and when the 
Enemy had perform'd all that could ſeem equi- 
valent to a 1 Peace and League; the People 
in reaſon ought to have confirmed the Conditi- 
ons, „„ ſince there was nothing intolerably 
hard or unjuſt in them b. For it would have been 
enough for the People to have ſtood reſolutely 
to their Principle, that their Magiſtrates could 
oblige them to nothing without their own Conſent and 
Command, it the Samnites had demanded any 
'Thing that was unreaſonable and inſupportable. 
But tis clear, the great Mortification to that 
proud ambitious People was, that their Army 
was forced to ſubmit to the Ignominy of paſſing 
under the Jugum. Which was indeed very ill 
Conduct in the Samnite General. For that Diſ- 
grace did not leſſen the Strength of the Romans, 
but only provok'd and exaſperated that fierce 
People to revenge the Diſhonour. However, 
the Roman Army way well deſerved the Treat- 
ment they met with, tor venturing raſhly to paſs 
a Place they were Strangers to, without ſending 
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before to diſcover it. And it was certai 
wiſeſt Way to ſubmit to the Diſgrace, ot 
than ſuffer the Strength of Rome to be goes = 
And here the Arguments of Lentalus . i 
defence of the Engagement may be conſide 2 
Livy, Lib. ix. Chap. iv. 8 & 
Commonwealth may often be obliged to ratify the 


Acts and Promiſes of its Generals, becaufe of 


their Authority, and to oblige them nor to 
over to the Enemy. Hence Tacitus ſaith, = 


xii. Chap. xviii. That Mithridates was at a Lot 


« whole Clemency he ſhould addreſs himſelf to: 
« becauſe none of the Romans had Powers lars? 
enough to give him any Aſſurance in depend 
ing upon their Promiſes.“ But in the Caf: be. 
fore us 'tis manifeſt, that the haughty Romans 
never conſider'd, that they might ſome Time or 
other be forced to accept as hard Conditions 
themſclves, as they had impoſed upon Others 
However, it was a Point of Generoſity in the 
Samnites not to accept the Surrender of the Spy. 
ſors And it was an extravagant Action in Pg. 
humius, when the Surrender was offer'd, to firike 
the Fecialis, and then cry out that he was a Sam. 


nite Subject, and that, contrary to the Laus of 


Nations, he had injured a publick Miniſter; and 
therefore, that the Romans might carry on their 
War with more Juſtice. The Judgment of Ly 
upon this whole Proceeding may perhaps deſerys 
our Obſervation : The Sponſors, lays he, after 
they had been offer'd to be yielded up, and were 
not accepted, return'd back to the Roman Camp, 
ſua fide liberati, abſolv'd from their own Faith 
and Engagement; but he adds doubttully, fry 
publica, and perhaps from the Publick. 

XIII. The laſt Queſtion upon this Subject is, 
if the Sovereign knows that his Miniſters hay: 
enter'd into an Engagement, and is filent up- 
on it, whether it may be inferr'd from thence, 
that he owns and approves it ? But, for an An- 
{wer to this, I refer you to Grotius, Lib. ii, 
Chap. xvi. G 17. 


a Vide Gret. Lib. ii. Chap. xv. Sect. 16. Val. Max. Lib. iv, Chap. viii. Sect. 1. Fo. Mariana. Hiſt. Hiſp. Lib. xxi. Chap. xii. 

b See Guicciardine's Hiit. Lib. xii. p. m. 342, & 344, where he talks of the Treaty that La Trimouille concluded with the Sui 
Dijon, without the King of France's Orders. Sir V. Temple, in his Ob/ervations upon the Government of the United Provinces, laith, 
That, in the Year 1668, he prevail'd with the States-General to conclude three Treaties, and to draw up and ſign the ſeveral Ini 
ments in the Space of five Days, without any Recourſe to the Provinces, and from them to the ſeveral Cities, where, by the Interet 
and Arts of others, the Affair would have been oppoſed and eluded, tho' it was of the greateſt Importance to the States that it ſho 
be concluded. He adds, That, doing this without Commiſſion from their Principals, they ventured their Heads if they had been di 


own'd by their Provinces. 


— 


1 See Mr. Buddeus's Diſſertation, intitled, Jeri. Hiſtorice Specimen ; as, alſo, thoſe by Mr. Thomaſius de Sponſione Caudina & Nun 


tina, which are the ſixth and fourteenth of the Collection of his Diſputes maintain'd at Leipſicł. 


ject, in my Notes upon Gi, Lib. ii. Chap. xv. Sect. 14. 


have given a Detail of thi; S 
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CHAT XA. 


Of Promiſcuous Compacts of Sovereign Princes. 


1. The Divi/ien of the Chapter. 

11. How far a Prince may reſtore himſelf to his 
Right, when injured in Compact by a Fo- 
retgner. 

111. How far, when by his own Subjects. 

1v. The Contracts of Princes, how far exempted 
rom the Civil Laus. 

v. A Prince cannot diſpenſe with any valid Oath 
he hath taken. 


J. Am, in the next Place, to conſider the 
Difficulties which relate to any Sort of pro- 
miſcuous Compass made by ſovereign Princes, 
which may be reduced to theſe three Heads”. 
Firſt, whether a Sovereign Prince has any par- 
ticular Power, with Regard to Compacts that 
affect himſelf? Secondly, what Liberty he hath in 
Obligations contracted with his . reg ? And, 
thirdly, how, and how far he can oblige his Suc- 
ceſſor? 
II. The firſt Difficulty therefore is, that ſince 
a Prince has the Power to reverſe any Contract 
made to the Prejudice of his Subjects, and can 
reſtore them to the State they were in before 
ſuch a Contract was made, or, upon juſt Reaſons, 
releaſe them from their Obligation to obſerve it; 
whether he cannot make uſe of the ſame Power 
in Caſes which concern himſelt? For Example, 
ſuppoſing that by Fraudulence or Force, or 
through Indiſcretion of Age, he ſhould have 
agreed to prejudicial Terms; or hath been any 
other Way notoriouſly abuſed in his Contracts; 
or bound himſelf by any raſh Oath *? And 
here it is to be obſerved, that the Queſtion, as it 
is ſtated in this rude Form, and as the Words 
of it lic, implies a Contradiction. For to re- 
ſtore Perſons to the State they were in, and to 
releaſe from Oaths, are Acts which bear Rela- 
tion and Tendency to another Perſon; and which 
are derived and flow from one inveſted with 
Power and Authority over the Perſon who is to 
be reſtored and releaſed. And therefore the 
Queſtion ought rather to be ſtated thus: Whe- 
ther, when a Prince has prejudiced himſclt, 
by conſenting to certain Obligations and Condi- 


tions of Contract, upon a Senſe of the Injury he 


ſuffers, he may, by his own Authority, declare, 


that, by Reaſon of certain Faults adhering to 


the Contract, he looks upon himſelf to be releaſed 
| trom the Obligation? To which it may be an- 


2 
4 . 


E {wered, that as Perſons who live in a Liberty 


of Nature, and own no Subjection, are under 


W hs * 1 


vi. How far a Subje® may have an Aion 
againſt his Prince upon Matter of Con- 
trad. | 

vII. The Contrafs of the Subject liable to be over- 
ruled by the Tranſcendental Propriety. 

viii. How far Succeſſors are obliged by the Con- 
tradis of their Predeceſſors. 

Ix. The Grants aud Donations of Princes, be- 
ther revocable. 


their own Conduct, and are Judges in their 
own Affairs; ſo, if they are unjuſtly injured in 
their Contracts, they may, by their own Autho- 
rity, demand Reſtitution or Amendments to be 
made to their Agreement, on Suppoſition that the 
Prejudice and Injury they ſuſtain be viſible and 
manifeſt. For when the Thing is diſputed, the 
Matter muſt be referred to the Deciſion of Ar- 
bitrators. And therefore if a Prince, ſince he 
is ſtiil in Poſſeſſion of his natural Liberty, finds 
any Abuſe put upon him in the Terms he has 
conſented to, he may, by his own Authority, de- 
clare to the Party concerned, that he will not be 
obliged to ſtand to any ſuch Compact. And 
there is no Neceſſity that he ſhould procure a 
Releaſe, ſince the Thing is, in its own Nature, in- 
capable of producing Obligation or Right. Thus 
Lewis XIII. of France declared, That there 
lay a juſt Appeal from the King under Confinement 
aud Bonds, to the King at Liberty. But becauſe 
it may ſometimes happen, that ill Men, when 
they have a Mind to put a Cheat upon the 
World, and falſity their Faith, may pretend 
an Abuſe or Fault in their Contracts, to cover 
their own Frauds and Perfidy; therefore under 
Civil Government it is very neceſſary to enact, 
what Acts ſhall in their own Right be looked 
upon to be invalid and null, and what arc to 
be examined into and determined by Sentence of 
Court. 

ILL. But when the Caſe lies between the Prince 


and his Subjects, the Difference of the Circum— 


ſtance will, 1 think, deſerve a diſtin& Conſidera— 
tion. A Prince's Minority is ſuppuſed to con- 
tinue as long as the Adminiſtration of the Go- 
vernment and Affairs of the Kingdom remain in 
the Hands of his Governors and Lutors; and, 
during their Adminiſtration, the Prince himſelf 
can make no Contract with any Perſon of a to- 
reign State: But if he enter inro any Contract 
with a Subject, and afterwards find himſelf injor- 
cd in it, I fcc no Reaſon why be ſhould not 


1 See Grotius, Book ii. Chap. xiv. 2 See Gretizs, in the Place above mentioned, Seft. x, 2, 3, 4. 5. 
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enjoy the ſaine common Benefit of the Law, 
which he allows and ſecures to other Men; other- 
wiſe his Condition would be more confaned than 
that of private Subjects. Nor can any Renun- 
ciation of Exceptions, which might be made to 
his Minority, be ſuppoſed of Force ſufficient 
againſt the Preſumptions of the real Weakneflcs 
that Age is liable to. A Prince cannot diſan- 
nul the Treatics and Compacts that were lawtully 
made by his Governors with! foreign Powers or 
Perſons, when he 1s come to Age, upon Pretence 
that they were made in his Minority. Becauſe 
then, nothing could be paſſed with any Security 
under a Prince who happencd to be a Minor, 
However, the Prince's Governors, the Regents, 
arc obliged to give an Account of their Admi- 
niſtration, But no Exception whatever of Fear, 
Injury, or Fraud, is of Force againſt any of thoſe 
Capitulations, which in limited Monarchics the 
* propoſe, and the Prince conſents to, at 
his Acceſſion to the Government. For if the Capi- 
tulations or Conditions ſeemed too ſtrict and ſe- 
vere, the Prince had his Liberty of accepting 
or refuſing them; and the People would not have 
forced him to take the Government upon him. 
And it is not to be ſuppoſed, that any People 
would be ſo inconſiderate, as to tie up the Hands 
of their Prince with ſuch Laws, as muſt make 
the Sovereign Power weak and feeble, and his 
Government unactive and unprofitable. And here 
I will, by the way, enquire whether David could 
have retracted his Oath, when he ſware not to 
puniſh Shimei who curſed him as he fled from 
Abſalom ? And I confeſs, in my Opinion, he 
could not. For the King was under no Appre- 
henſion of Force or Fear, when he gave him his 
Oath, neither could he be thought to have ſworn 
out of Raſhneſs or Indiſcretion; but, on the 
contrary, rather with mature Conſideration and 
Delign, that, upon ſo remarkable an Inſtance of 
his Clemency, the People who had been engaged 
in the Rebellion, might return the more willingly, 
and with greater Aſſurance of being pardoned, 
to their Obedience. Neither was the Promife 
of Impunity in itſelf unlawful; for the King 
might very juſtly, and without Injury to any 
Man, pardon a Crime which was committed 
purely againſt his own Perſon. But it hath given 
further Matter of Diſpute to ſome, whether he 
can be excuſed for leaving ſuch a Remem- 
brance of Shimei's Crime in all his laſt Commands 
to Solomon. In my Opinion, David did rr 
in this, contrary to his former Oath; for he di 

not leave any Command with his Son to puniſh 
Shimei for his Crime; but only adviſed him to 
keep a ſtrict Eye upon that malicious bad Man 
and Encmy to his Family, and to take care 
that he did not create him any freſh Diſturb- 
ance; and that, if he ſhould afterwards find 
him guilty of any Miſdemeanour, not to be caſy 
to forgive him. And therefore Solomon com- 
manded him to live in Feruſalem under the Eye 
of the Court, and ſorbad him to paſs over the 
Brook Kidron, that he might not inſult upon his 
Impunity, nor conccive any ſeeret Satisfaction 
in ſecing the Place where he had, with ſo much 
Bitterneſs, reviled and curſed David. But divine 
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Providence ſo diſpoſed, that he ſhould 
caly Conditions * he had bimtelf 45 . 
and conſented to, that there might be jull Oe y 
ſion given to take off ſo ill a Man by punis, 
him as he deſerved. n 
IV. But here it is to be obſerved. 
ever Princes, When they enter into 1 
lar Acts with their Subjects, not as Princes = 
as other private Men, are preſumed alwass ” 
comply with the potitive Laws of the Comm 7 
wealth which relate to the Validity of ſuch As. 
yet, ſince they are above the Civil Laws, the; 
are under Neceſlity of following thoſe Laws « 
ways in their private Acts. And therefore if 
they voluntarily and adviſedly enter into any 
Contract that would otherwiſe be invalid in Law: 
they are ſuppoſed to have exempted that parti. 
cular Contract from the Force of the Le 
where there are ſuch, and to declare tha: ng 
Nullity ſhall enſue upon that Account. For 
otherwiſc, all that was done would lignify 28 
thing . And I think it is very reaſonable to al. 
low, that if a Prince find himſelf very much in— 
jured in a Contract, which at firſt he did not per- 
ceive, he may if, he pleaſe, annul, or at leaſt cor- 
rect and amend it b. | 
V. That no Prince hath Power to releaſe him- 
ſelf from his Oath, when there lies no Objection 
either againſt the Validity of his taking it, or 
the Matter contained in it, or the Circumftances 
belonging to it, upon Pretence that it is lawful 
for him to relieve his Subjects in ſome particu- 
lar Oaths, I think is evident. For the Oaths 
which he has Power to annul in his Subjects, 
have always this Condition annexed to them, if it 
leaſe the Sovereign. And it is certain it would be 
impoſſible to lay any Obligation upon a Man, 
if he reſerves to himſelf a Power to break it, 
whenever he thinks fit, 
VI. But though Princes are as much obliged 
in Conſcience by their Promiſes and Compadts as 
13 Men; yet, in this Reſpect, there is 2 
ifference between the Obligation of a Prince 
and that of a Subject, that it is caſy for the 
Prince to force the * to ſtand to eaſy Terms, 
when perhaps he would willingly go back; but 
a Subject, as long as he is ſuch, hath no way 
to oblige his Prince to give him his Due, whe 
he refuſes it. But no wiſe Prince will ever r. 
fuſe to ſtand to a lawful Contract; ſince he mull 
neceſſarily conſider, that his Honour and Secu- 
rity depends upon the Credit he hath of ob- 
ſerving his Compacts; and that it is the worl 
Thing that can be ſaid of a Prince, that be 
obſeryes not himſelf that Juſtice, which ir is bi 
Duty to adminiſter and ſupport. But howeve), 
if a Prince upon Contract give the Subject Li 
berty to enter an Action againſt him in his ow! 
Courts, the Action itſelf prqceeds rather up! 
natural Equity than the Civil Laws; as if it vet 
implied, that, upon the Knowledge of his Obl- 
gation, he would not refuſe the Performance d 
it. And therefore the End promiſed by ſud 
an Action is not to force the Prince to ſtnd 
to the Contract, but only to make it appen 
to the Subject, that the Prince had oblige! 
himſelf to obſerve it. And in ſuch Trials, it 


a Of the Action of P//;p IT. of Hain, who, by a Fetch of Lanr, «would have releaſ.d himſelf from ping his Delts, See 0 


Hist. Beg. Lib. v. b Vid. Grot. Lib. ii. Chap. xiv. Sect. 2. 


© Vid. Grot. Lib. ii. Chap. xiv. Sect. 3 
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1 Sce the Diſtertation of M. Hxzarivs De Tutcla Regia, Scct. 2 
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d be mo Regard had to Honour or Great- 
meſs, but Fudgment ought to be given barely 
according to the ſtrongeſt Probabilities of Argu- 
ment“. 

VII. It may, alſo, happen, that the Subjects 
may be deprived of a Right acquired by Con- 
tracts, either by way of Puniſhment, or by the 
Force of the Tranſcendental Proprietyb. Always 
ſappoling in this Caſe, that the Neceſſities of the 
Commonwealth demand it, and that the Pub- 
lick ought to make Reſtitution, And therefore 
for the ſame Reaſon the Prince may defer nis 
Payments, when any preſſing Exigence of State 
obliges him to turn the Money another Way, 
which ſhould have been paid to the private Sub- 


ject. And from hence it appears, What is to be 


determined about the Tabulæ nc, or general Diſ— 
charges from Debts or Obligations, which Solon 
call'd £:194 8:42, or the Shaking off a Burdene. 
VIII. But laftly, that it may appear, whether 
and how far a Prince hath Power to tranſmit an 
Obligation upon a private Contract down to his 
Succeſſors; it is to be firſt conſider'd, whether 
the Prince's Kingdom be his Patrimony, or whe- 
ther he poſſeſs it only, as it were, upon an uſu- 
fructuary Right. A Succeſſor to a 7 on who 
holds his Kingdom in the former Right, ſince he 
ſaccceds to all his Goods and Poſſeſſions, muſt be 
ſuppoſed to inherit all Debts of Princes who poſ- 
ſels their Kingdoms; in the latter, Grotius, Lib. 
TA 2 xiv. Sect. 10. c. is of Opinion, that the 
Succeflors are not immediately, and purely, be- 
cauſe they ſucceed them in the Kingdom, obliged 
to diſcharge them. For ſuch Princes do not de- 
rive their Right to the Throne from the King 
their immediate Predeceſſor, but from the People 
themſelves. But even theſe Succeſſors are obliged 
by the Debts of their Predeceſſors, mediately and 
by Interpoſition of the Commonwealth, not as 
upon their own Account, but as they are Heads 
of the Commonwealth. For in the laſt Reſort 
the Debts of the Prince affect the State itſelf, as 
they were contracted by the Head and Governor 
of it. And the Truth of it is this, that Princes 
have Power to devolve Debts upon the Common- 
wealth itſelf, is evident from hence, that ſome- 
times it would be impoſſible to ſupply the Ne- 
ceſſities of the State otherwiſe than by contract- 
ing ſuch Debts. And ſince the Adminiſtration 
and Security of the Commonwealth is entruſted 
with the Prince, he muſt be allowed to have the 
Command of thoſe Means, without which that 
End cannot be purſued or obtained. But then, 
on the other hand, this Power to oblige the Com- 
monwealth ought to be ſtrain'd no farther than 
the Prince can have good Reaſons for contracting 
the Debt. But then again, neither ought the 
Prince to be ſo far limited, as not to have Power 
to devolve any Debts upon the Commonwealth, 
but what have actually given ſome Advantage to 


the State; tho' it is fit inferior Magiſtrates ſhould 


be ſo confinꝰd d. But it is ſufficient if he hath a 
fair Probability in Reaſon for what he attempts, 


though perhaps the Event may fall out contrary 


. Tom. i. Lib. Xxvii. D. de rebus Creditis, Cc. 
Qseſt. i. Chap. xv. 
eit. Emanuel, Lib i. Where he gives an Account of 1 


Heliad. /Ethiop. Lib. x. b Vi Dominii eminentis. 


f Vid. Sucton. in Galba, Ons XV. 
e 


ro 
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C Vid. Plutarch. Solon Cic. OF. Lib. ii. Chap. xxiv. ad fin. 

e Vid, Sucton. in Tito, Chap. viii. P/in. Lib. x. Ep. Ixvi. Cratian. Cauſ. xxv. 
s Cc. Off. I. ib. in. Chap. Xii. 
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to his Expectations. And therefore, upon the 
whole, all Contracts made by the Prince oblige 
the Commonwealth, unleſs when they are mani- 
feſtly abſurd and unjuſt. And when the Calc is 
doubtful, 'tis always to be preſumed in favour of 
the Prince. And ſuch Contracts as theſe, alſo, 
oblige the Succeflor, as he is the Head of the 
Commonwealth. Nay, the People themſelves 
will be obliged by them, if they ſhould change 
their Vorm ot Government, and erect a free State. 
And ſo whatever a free People contract, devolves 
upon and obliges the Perſon they afterwards con- 
ſer the Sovercignty upon, though they give him 
never ſo full and abſolute a Power. And this L 
think is a better Way of deciding the Queſtion, 
than by diſtinguiſhing between the greater and 
the leſſer Injuries For, in the Adminiſtration of 
publick Affairs, the Probability of the Means 
ought to be allowed a fairer Conſideration than 
the Succeſs of the Event, ſince an unforeſeen Ac- 
cident may ſometimes break and diſtract the 
wiſeſt Meaſures and Deſigus. 

IX What hath been ſaid of the Contracts of 
Princes, may, alſo, be applied to their Grants and 
Donations, viz. that they cannot be recall b 
the Succeſſors, where they were made upon fair 
and favourable Reaſons e. Yet it is certain, on 
the contrary, that Galla cndeayoured to recover 
the Largeſſes and Donatives made by Nero, allow- 
ing no Man to keep more than the tenth Part of 
his Liberalityf. So, alto, the Roman Senate re- 
duced thoſe Cities to a tributary State, that had 
bought their Privilege or Immunity of HH. 
Cicero indeed thought them too ſevere in its. 
And I think it had been but reaſonable to have 
refunded them their Money, ſince it had been 
employ'd in publick Uſes. And ſo Baſilius of 
Macedon, when his Predeceſſor Michael had ex- 
hauſted the publick Treafure, publiſhed an Edict, 
commanding all Perſons who had received any of 
the Money, and could give no fair Account, why, or 
for what they received it, to return it again, or at 
leaſt the Half of it", But indeed as to Grants 
ot this Nature, it ought to be conſidered out of 
what they are made. If the Prince give out of 
his own Pocket, or Eſtatc, without Diſpute the 
Grant is irrecoverable. And it he diſtribute his 
Bounty out of the Revenues or Income of thoſe 
Goods or Poſſeſſions which are cntruſted to his 
Adminiſtration, it ought always to be conſidered, 
upon what Reaſons and with what Caution and 
Moderation the Donations were made. For as 
no Body denies but that the Prince hath Power 
to reward the Services of his Friends and Sub— 
jects out of the publick Monics, as far as the 
Riches and Occaſions of the State will allow; 
ſo if the Money of the Nation be profulcly 
{quander'd away upon Perſons who do the Com- 
monwealth neither Credit nor Service, and the 
publick Stock 1s lavith'd away only to fatisfy 
their Ambition; in my Opinion, they ſhould 
be repleniſh'd from their Purſcs who at firſt ex- 
hauſtcd it. It was the wiſeſt Method Ferdinand 
King of Arragon obſerv'd, never to part with 


Vid. Lib. 
h Vid Hicran. Oforium de Reb. 


See in Grot. the Place quo ed, Sect. 7. 
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any of the Lands that belonged to his Crown; 
and his Reaſons were good, that Princes who 
alienated their Lands, generally created themſelves 
more Enemies than Friends by it, becauſe they made 
ſome of their Subjects ſo great by it, that they would 
always be ſuſpicious aud fearſul of being deprived of 
their Rights*, What hath been ſaid with Rela- 
tion to Grants, may, alſo, be applied to * Privi- 
leges and Immunitics, namely, that 1t ought to 
be conſidered upon what Reaſons, and with what 
Caution and Moderation they were given; and 
whether they are conſiſtent with the common 
Peace and Security of the State. For without 
Diſpute, theſe Things are of far greater Concern 
than the unwary Eaſineſs of the Prince. And 
indeed all Privileges are to be confin'd under ſuch 
Limitations and Reſtrictions, whenever they be- 
gin to lic heavy upon the other Subjectsb. So 
when the Romans demanded an Aid of Men and 


a Vid. Bal. ad Gret. Lib. i. p. m. 107. Groet. Lib. ii. Chap. xiv. Sect. 12. Laurentius Valla de rebus geſtis Ferdinnnd. Arrag. Lib 
b Vid. Lib. xliii. Tom. viii. Lib. i. Sect. 16. D. ne guid in loco publico, &c. Demoſthen. Orat. adv. Leptin. He had probatj; 
in View that Part of his Oration where he ſays, That the Contributions and Taxes raiſed for the Neceflities of War, and the Sac, 
«& of the State, are excepted from the Immunities granted to private Perſons.” Toy yap 216 Te ehe, &c. Pag. 364. A. B. £1; 
Bofil. 1572. As for the Law of the Digeſ,, it relates to a very different Queſtion, See an Explanation of it by Mr. Noadt, in his C- 
c Appran. Iberic. Guicciardine Hiſt. 7. 
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Money from the Celtiberi, and they thou 
excuſe themſelves by pleading the Privileges th 

had been granted them by the Romans them 
the Hiſtorian ſays, „ I hat what the 
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« and the Roman People, and 
King of France, after he had reduced the 
who had revolted trom him, 
Agreements and 'I reatics formerly paſſed between 
him and that State, and gave them all back again 


b 
Go 
to recal them. 
hold with relation to Privileges of all Kinds, but 
to ſuch only as were to have barely a precarious 
Dependence. 
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ght to 


ſelves 
upon'was allowed to be true; but this 3 
nate, when they gave ſuch Privileges, alwar, 
annexed this Exception, that they were to conti 
uue in Force as long as it ſhould ſeem geod to mY 
no longer . Lewis, 
Geno 

diſannulled all * i 


the way of Privileges, not as Compoſitions or 
mpacts; that ſo it might be always in his Po; 
erhaps indeed that was not to 
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1 See upon this Subject the Ob/erwationes Select. ad rem litterariam ſpectant. printed at Hall in Saxony, Tom. iii. Obſ. 13, 14, 5 cr t 
Mr. Bernard's Abridgment of them in the Rull. des Lettres Auguſt, 1 704. p. 190, &c. See, alſo, Mr. Le Clerc's Biblfotb. Chrife, 

Tom. i. p. 41, Sc. To which we may add, that the moſt lawful Way of revoking Privileges is a very nice Point, and requires a t 

great deal of Prudence. For, to uſe Mr. La Bruycre's Words (Caract. ou Mocurs de ce Sitcle, p. 316.) © There are certain Circum- P 

« ſtances of Affairs, in which we cannot humour the People too much. You may To- day deprive this City of its Liberties, Rights, e. 

« and Privileges; but To- morrow, do not ſo much as think of rg_— their very Signs. Indeed (as Mr. Le Clerc ſays in the ſh 
« Place I have cited) we cannot make the Duration of all Sorts of Privileges depend upon the variable Caprice of Princes, without 

« expoſing the State to Diſturbances, which would be difficult to appeaſe. —— What Eſteem could we have for Privileges that were b al 

_ - no longer than the Prince's Will and Pleaſure? Thus in ſetting up Princes above Privileges, we do them as much Injury as the ta 
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How Subjection ceaſes, ah 
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1. A Man ceaſes to be a Subjet when his Prince vit. Of Baniſbment. 18 th 

dies without a Succeſſor 1725 

: : . : * ſuffic 

It. Or, if he removes out of the Commonwealth. VIII. A Man is deprived of the Privilau | . 


111. What to be obſerved in ſuch a Remove. 

iv. Whether lawful to remove in great Companies. 
v. Whether lawful to counterfeit a Refuge. 

Vi. Whether the Commonwealth may eje# a Sub- 


je, when it pleaſes, without Reaſon. 

I. A M ON G the ſeveral Ways by which Men 

ccaſc to be under Subjection, it is by ſome 
thought to be one, when a Prince dies and leaves 
no Heir or Succeſſor behind; or gives his King- 
dom for loſt. For then (they ſay) every particu- 
lar Subject is left free to a Liberty of Nature. But 
ſince it is clear that a Kingdom, in ſuch a Caſe, 
is not abſolutely diſſolved, but only reduced to 
a State of Interregnum; it follows that though 


the Obligation of the Subjects to the Prince they 
have loſt, are indeed at an End, yet that they 


a Subject when overpowered by an Eneny. 


Ix. Whether a Subje ſurrendered to an Eu 
and not accepted, continues a Mem | 


the Commonwealth, 


continue till united to one another by the ot 
nal Bond and Compact of Society. 

II. But now the uſual Way by which Sub! 
tion ceaſes, is, when a Man. by Permiſſion of! 
own Commonwealth voluntarily removes into 
ther, and ſettles himſelf and his Effects, and® 
Hopes of his Fortune there :. How fat fr 
voluntary Removes may be permitted, mul 
diſcovered by the Methods by which _ 
are admitted into the Commonwealth. For 
Perſons are forced to put themſelves undet 


— 


n See Gret. Book ii. Chap. v. Secl. 24. 
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protection and Government of certain Common- 
wealths, by being conquered in War, or reduced 
to the laſt Neceſſitics. And what Liberty is al- 
lowed to theſe muſt be known by the Laws of 
thoſe Common wealths. But if a Perſon 1 
free, who never knew what it was to be Subje 
ſuch as the Pat riarchs and Maſters of Families of 
old) or is at preſent free from all Subjection he had 
been under before, voluntarily Joins himſelf to any 
Commonwealth; it muſt, alſo, be determined by 
the Conſtitutions of that Commonwealth, what 
Liberty to remove thence was left him. For in 
ſome Commonwealths no Man is permitted to 
leave them without the expreſs Conſent of the Go- 
vernment. In others, a Man may be allowed 
that Liberty, if he will ſubmit to certain Impoſi- 
tions; as ſuppoſe, if he will pay a certain Sum 
of Money, or leave Part of his Goods behind him =. 
But where there are no Laws about the Matter, 
we muſt be determined by Cuſtoms ariſing from 
the Nature of civil Subjection. What Cuſtom ad- 
mits of, every Subject is ſuppoſed at Liberty to 
uſe, But if this gives no Light to the Matter, 
and the Compact ot Subjection makes no mention 
of it; it muſt be preſumed, that every Man reſerv- 
ed to himſelf the Liberty to remove at: Diſcre- 
tion, and that he choſe rather to be a Citizen of 


the World (as Socrates ſaid) than a Subject in any 


particular Commonwealth b. For, when a Man 
enters himſelf into a Commonwealth, it cannot be 
ſuppoſed that he gives up all Care of himſclf 
and Fortunes, but rather that by ſo doing he 
takes the beſt Expedient to defend and ſecure 
both. But becauſe it often happens, that the 
Nature of the Government does not ſuit with 
every private Man's particular Circumſtances, or 
he thinks at leaſt he can make his Fortune with 
more Advantage elſewhere; and ſince it would 
be unreaſonable to reform and make Alterations in 
the Commonwealth at the Defire, and for the Be- 
nefit only of a few private Subjects; the only Me- 
thod left is, to give them leave to remove, and 
provide for themſelves where they think beſt. © So 
« Demaratus, the Father of King Tarquin, fled 
„ with his Family to Corinth, and ſettled there, 
4 becauſe he could not bear the Inſolence of the 
„Tyrant Cypſellus, wiſely preferring Liberty, 
( though in Baniſhment, to Servitude at Home.“ 
So, alſo, ſometimes it is known, that there is not 
© ſufficient Encouragement allowed to Men of 
Parts in their own Nation. And ſome have found 
it true by Experience, that @ Prophet hath no 


2 Ovid. Metam. Lib. xv. Ver 28, 29. ſpeaking of the A4rgives, 
==— Prohibent diſcedere liges, 


Penaque mers poſita oft patriam mutare woltuti. 


b Valerius Flaccus, A. gon. Lib. vii. Ver. 227, Tc. 


Omnibus hunc potius communem animantibus orbem, 
Communes & crede Deos; patriam inde vocato, 
Qua redit itque dies; nec nes diis nata Malignis 
Cluſerit hoc cruds ſemper fy frigore meſſts. 

Fas mihi non flabiles, fas & tibi linguere Colchos. 


. 


e Cic. Tuſe. Puefh. Lib. v. 


0 jura præclare, atque divinitus jam inde a principio Romani 
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d Dieg. Laert. Lib. iv. Sect. 60. | 
nominis & mejoribus noſtris chmparata, &c. Cicero d. l. What noble 
ights are theſe ! Which by the Bleſſing of Heaven have been enjoyed by us and our Anceſtors, ever ſince the Roman State began, 
bat none of us ſhould be forced to leave our Country, or to ſtay in it againſt our Wills. 

iberty, that every Man is Maſter of his Right, and may keep or reſign it as he pleaſes. 


873 


Honour in his own Cuuntry s. For Men of baſe 
Natures are apt to look with Envy upon Perſons 
who would riſe, by their own Worth, to an Height 
of Greatneſs above their Reach; when perhaps 
they remember themſelves once tuperior, at leaſt 
upon the Level with them; and as Lacydes ſaid d, 
Statues ought to be ſeen at a Diſtance, becauſe too 
near a \ 1ewlefiiens the Beauty of them. Now to 
deny ſuch Perſons the Liberty of Removing would 
in effect be all one, with laying a Command upon 
Men free and at their own Diſpoſal, and not to 
preſume to rife above the Rank ond Condition of 
the ir Anceſtors. But the Commotiwealth, alſo, itſel 
may make Advantages by theſe Removes, by in- 
viting in Perſons ot Worth and Eminence trom 
Abroad. © By the Conſtitution of the Reman 
„Commonwealth, no Citizen could be forced to 
leave the Commonwealth, or if he pleaſed, not 
„to leave it, when he was made a Member of 
another he preferred to it. And therefore Tully 
lays*, that, a little before his Remembrance, 
ſcycral Citizens of Rome, Men of Credit and 
Fortunes, voluntarily left that, and ſettled 
themſelves in other Commonwealths. And 
the Way, faith he, lies open from every State 
to ours, and trom ours to cvery other.” And 
this Right he very often highly extols f. Neither 
is it any Objection againſt what is here ſaid, that 
the Fathers of Families, who at firit erected the 
Commonwealth, may be ſuppoſed to have bound 
one another by Compact, to aſſemble and unite 
their Strength in common. For even in other 
Societies any Member has Liberty to leave it, 
ſo it be not with fraudulent Deſign, at an ill Time, 
or to the Prejudice of the other Members, eſpe- 
cially if the Society were not eſtabliſhed with an 
particular Limitation of Time. And therefore 
many Commonwealths have appeared to be ver 
little concerned, when their Subjects left them, 
as being already overſtocked with Men, and glad 
to have their Numbers leſſened. 

III. But however, ſince it is generally the In- 
tereſt of every Commonwealth to know the Num- 
ber of its Subjects; they who remove ought, in 
point of Duty or Honour, to ſignify their Depar- 
ture; unleſs a Man has good Reaſon to ſuppoſe, 
that it will be no publick Concern whether he 
leaves it with ſuch Ceremony, or not. But all 
Perſons who have engaged themſelves in any par- 
ticular Service or Employ, for a certain Time, 
ought, without queſtion, to have the expreſs Con- 
ſent of the Commonwealth for their Remove. 


The Laws forbid my Flight, and threaten Death 
To thoſe that leave the Land which gave them Breath. 


The World to all her ample Fields extends, 

And God and Providence are common Friends; 
Where-c'er the Day diſcovers diſtant Earth, 

The Country's mine ; nor are we doom'd by Birth 
To this cold en Soil: But unconfin'd 

May change our Country, as we change our Mind. 


e Cic. Orat. pro Balbo. Chap iii. 


Thus is the immoveable Foundation of our 


| * Plato ſays that at Athens it was lawful for ever 
did not approve of them, to quit the City, an 


Ln nern De Captiv. & de Poſtliminio, &c. Lib. x11. Sect. g. 

7 Dig Fr private Man, after he had examined the Laws and Cuſtoms of the R 

retire where he pleaſed, with his Effects. 
Titre 


epublic, if 


Luke iv. 24, 
| For 


in foreign Countries. 
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For Example, Subjects who are ſent on Ambaſſies, 
Expeditions, or that are entruſted in any other 
Buſineſs which they undertook upon particular 
Compact and Agreement. But beſides, a Re- 
move ought to be at a proper Time, and when 
it is not directly againſt the Intereſt of the Com- 
monwealth to ſuffer it. For Example (to make 
uſe of the Inſtances in Grotius in the Place above 
quoted) when the publick Debts are great, a Sub- 
ject ſhould not have Leave to depart, except he 
would pay his Share of them betorc he remove; 
nor when the Commonwealth is engaged in War 
upon Preſumption of the Number or Bravery of 
certain Subjects; and eſpecially when there is 
Danger of Invaſion, or of being beſieged; ex- 
cept the Subject who would depart can be ſure 
to leave others behind him, every way as fit to 
defend the State as himliclt*, Neither can they 
be good Subjects who ſerve their Country, as Ho- 
race ſpeaks of his Friends, Diffugiunt cadis cum 
face ſiccatis amici, ferre jugum paritur dolefi, that 
is, who when they have drained all they could 
from it, leave it to ſtruggle with Misfortune by it- 
ſelt. But then it muſt be obſerved, that by Re- 
moving in this Place I underſtand the Departing 
out ot the Dominions and Territories of the 
Commonwealth, and not the Denying its Au- 
thority, and Continuing to live in its Dominions. 
For the Commonwealth, when it bounds its Pow- 
er within certain Limits, is ſuppoſed, at the ſame 
Time, to prohibit every Perſon to inhabit within 
that Compaſs, who will not acknowledge its Au- 
thority. And therefore it may be obſerved by 
the way, that the Grandees of Spain were very 
much miſtaken, when they thought themſclves 
releaſed from the Obligations of the Common- 
wealth, by renouncing the Laws of their Coun- 
try, and then retiring to other Places. Though 
it was uſually ſuppoſed, that when that was done, 
they might lawtully take up Arms againſt their 
Prince, and begin open Hoſtilities, without in- 
curring the Guilt of Treaſon and Rebellion b. 
From what has been ſaid we may infer, what 
Force thoſe Avocatory Commands may be ſup- 
poſed to have, by which the Commonwealth en- 
deavours to recall its 5 from Employments 
or Inſtance therefore, if 
a Subject, who is under no particular Lies or Re- 
ſtraints, remove from his Commonwealth, where 
that Liberty hath always been promiſcuouſly al- 
lowed, and ſcttles himſelf and his Effects under 
the Protection of a torcign State; the Common- 
wealth he left hath no longer any Authority over 
him. And therefore it is to no purpoſe to think 
to reduce ſuch an one by threatening him with the 
Loſs of Fame, which 1s the utmoſt that can be 
done, when he is determined not to obey, But 
the Commonwealth hath ſtill Authority over Sub- 
jects who depart either contrary to the Laws, or 


a Vid. Lycurg. Orat. contr. Leocratem. b Vid. Mariana de reh Hiſp. Lib. xiti. Chap. xi. e Vid. Liv. Lib. xli. Clap. i 
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are obliged to it by any particular Tie 
Poſſeſfons of Goods, eſpecially of en Rd 
under its Dominions, or are abſent only u '» 
Travel, and reſerve to themſelves the Kats os 
Subjects. And by the way, it was a prudent 5 
ot Solon's, which Plutarch 3 mentions in his Lite 
by which he obliged the Athenians, 4 To admit 
« no Perſons into their Commonwealth, except 
« ſuch as were condemn'd to perpetual Banit 
ment from their own Country, or elſe ſuch 4; 
« remov'd with their whole Families to Athens 
« for the Convenience of Trade and Employ. 
ment in the Arts they profeſs'd, And this 
« Law it was ſaid he made, not ſo much to kee 
« out Forcigners, as to invite them to ſettle at 
« Athens, by giving them Aſſurance of incorpo. 
c rating them into the Body of the Common. 
« wealth. For he made no Doubt, but both 
„e theſe ſorts of People would make very good 
« Subjects, the one becauſe they voluntarily 
C guitted, and the other becauſe they were forced 
« out of their own Country.” But further, ſince 
the Commonwealth really hath no Power or Ay. 
thority over Perſons free from all Civil Obliga. 
tions to it, it is manifeſt, that if the new Com. 
monwealth they ſettle in, fend them in Quality of 
Ambaſſadors or publick Miniſters to the State: 
they left; that they ought to be received agree. 
ably to their Characters, and enjoy all the Prizj. 
leges of Ambaſſadors, one of the chief of which 
is to be free from the the Authority and Power 
of the Commonwealth they are ſent to. For, if 


this be thought too great an Honcur to be ſhewn 
to Perſons who have formerly been Subjects, tis ( 
caſy to deny them Reception. N Ys to carry the \ 
Thing farther, if, for Inſtance, a Subject in the ( 
Face of his own Commonwealth engage his Faith c 
to a foreign State, in order to take upon him to I 
negotiate for it there, under the Character of Ii 
Ambaſſador and publick Miniſter; the Common. 0 
wealth muſt be ſuppoſed to have relcaſed hin m 
from all Civil Obligations to itſelf. Since itis D 
impoſſible the ſame Subject ſhould be capable d be 
two Obligations of the ſame Nature. And, Ci 
conſequence, that Perſon muſt from that Tin: dr 
be admitted to all the Rights and Privileges to 
an Ambaſſador in his own Country, which bye or 
ſort of Fiction he is ſuppoſed to have changed. 

IV. But however, to depart in Compani the 
great Numbers together, Grotius 5 thinks uni. We wh 
ful for this Reaſon, becauſe ſuch a Liberty vo Wit 
be utterly inconſiſtent with the Nature of cl to 
Society. And in Morality that muſt be julgl WR 7» 


neceſſary, without which, an End propoſed at 
not be attain'd; and that inconſiſtent with | 
which prevents or deſtroys the End e. Butts 
Truth of this Opinion may I think be queſtions, 
for if it be lawful for particular Subjects tor 
move as they pleaſe themſelves, why 1s it not - 


* 


1 


1 Book i. Od. 35, Ver. 26, 27, 28. 


2 M. Hertius alledges here the Example of the Phalburger (or rather Pfalburger) of Germany, againſt whom the Emperor ® 
obliged to iſſue ſeveral Decrees. Theſe were People, who, without ſtirring out of that Territory in Germany where they wer 
obtained a Right of Burgher/ip in ſome other States; and, under this Pretence, refuſed to pay the Taxes, in the Places wheres 
lived and had their Eſtates. Sce a Di/+rt. of the ſame Author, De Subje&ione Territoriali, Sect. 20. Tome ii. of his Comment & 8 
And the Jus Public. Roman. German of M. Struwias Chap. xxvi. Sect. 46. As, alſo, M. Gundling on the Digeſt. Lib. i. Tit. v."? 
4 See M. De Bynker/hock's Treatiſe Du Juge competent des Ambaſſadeurs, Chap. xi. where ih 


Plutarch, Pag. g1. F. 


tion 1s fully treated. s Ubi ſupra. 


s Mr. Werzhcr, Profeſſor at Witteanberg, anſwers our Author (in his Elementa J. N. & Gent. Chap. xxiv. Se@. 4.) that n 
articular Members of a Body, taken one by one, have ſuch and ſuch R. gte, it does not always follow, that a whole Moltitd 
ave them alſo, becauſe there may have been ſome Reaſon which hinders the Granting to a great Number of Men what 15 * 
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ful for greater Numbers to take the ſame Liberty, 
who all propoſe to themſelves the like Conveni- 
ences of bettering their Fortunes by changing 
their Country; ſuppoſing none of thoſe Objec- 
tions againſt it that were mentioned before? For 
it is nothing to the Purpoſe to anſwer, that by 
this Means the Commonwealth muſt be entecbled 
and difloly'd. For where a Perſon hath no Right 
to detain me contrary to my own Inclinations, 
he ſuffers no Injury, tho 3 by my Depar- 
ture ſome future Benefit, but not yet due, is in- 
tercepied from him. There is no Neceſſity ſuch 
a particular Commonwealth ſhould have ſo many 
Millions of Subjects, or ſhould always appear 
formidable to its Neighbours, any more than it 
is that any particular private Man ſhould be 
worth ſo many thouſand Pounds, though *tis true 
indeed, that neither one nor the other ought to 
be reduced to a lower Condition by unjuſt Means. 
And therefore I think there is but little Force 
in Grotius's Argument, For though, perhaps, 
this or that particular Commonwealth may be 
much weaken'd, or perhaps by continual Drains 
in Time be utterly d:/peopled, where the Subjects 
are permitted to deſert in Numbers together; yet 
civil Society among Men is in no Danger of being 
abſolutely diffelv'd by it. For the Corruption of 
one Commonwealth is the Generation of another, 
and what is 4% in one Place, is gain'd in ano- 
ther. Nature, when Men began to increaſe and 
ſpread themiclves over the Werld, formed and di- 
vided them into civil Societies, but never. gave 
Command that ſuch or ſuch a particular Common- 
wealth ſhould ſtand for ever in an uninterrupted 
Courſe of Greatneſs and Fortune. Babylon was 
exhauſted by Seleucia, and that by Cte/iphon a. 
However, when Companies depart, they are ob- 


liged, as well as particular SubjeFs, to depart 


out of the Dominions and Territories of the Com- 
monwealth. For otherwiſe there muſt enſue ſuch 
Diſtractions and Confuſions, as would neceſſirily 
be fatal to all Governments, that is, it whole 
Cities or Provinces were allow'd Liberty to with- 
draw at Pleaſure from their Obedience, and either 
to put themſelyes under the Protedtion of others, 
or to erect ſeparate States of themſelves. 

V. I ſhall now in the next Place, enquire, whe- 
ther, and how far thoſe Perſons may be zu/tified, 
who pretend to be Refugees and Deſerters only 
with eſign to injure them who receive them, and 
to bring ſome Advantage to their Prince or Coun- 
try. It is not indeed to be excuſed from great 
Imprudence, to be eaſy in giving Credit to ſuch 
Sort of Men, 1 Sam. xxix. 4, nor does the World 
generally appear diſſatisfied, that Traitors are pu- 
niſhed after their Treaſon hath taken Effect b: 


| Yet it ought not to be thought therefore lawtul 


A Vide Plin. Nat. Hif. Lib. vi. Chap. xxvi. 
Lib. vii. Chap, xii. 4 V. D. Lib. xli. 
Chap. i. 9 22. 
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b Vide Vopiſ. i Aurelian. Chap. xxiii. 


De acguirend. rerum dominio, Lib. li. 


3 
or honourable for me to betray a Man, becauſe 
I find him of an caſy Temper, and likely to be 
taken by the Train J have laid for him. Nor is 
any Man obliged to ſerve his Country at the Ex- 

ence of his Honour and Conſcience, as has 
Sem already ſhewed. And, without Diſpute, tor 
a Man to engage his Faith purely with Deſign 
to make Advantage by the Violation ot it, in do- 
ing Harm to a ſecure and hecdleſs Enemy, is a 
very great Sin. And it was no Queſtion an cxc- 
crable Saying of Lyſander's, or Philip's, That 
Children were to be cheated with Triſſes, and Men 
with Oaths e. If therefore a Deſerter expreſly 
engages his Faith, he cannot break it without 
Sin, whatever Pretence or real Deſign he may 
have of advancing heir Intercit he deſerted from. 
It may perhaps be replied, that ſince they who 
give Reception to Deſerters, know, betorc-hand, 
that they can do them no Service without Sin, 
and that no Man can lay any binding Obligation 
upon himſelf to commit Sin, and therefore that 
the Faith given by Deſerters ſignifies nothing; 
it tollows, that no Injury is done them, if they 
are impoſed upon by their own Credulity in de- 
pending upon ſuch /ender Arguments. But I 
anſwer, that it is foreign to the Oueſtion, to en- 
quire whether it be a Sin, or not, to make uſe 
of the Service of Deſerters. For it docs not fol- 
low, that if I %u myſelf, in employing ſuch a 
Perſon in my Service, that therefore Ge that Rea- 
{on he hath a Right to do me an Injury. As it 
does not follow, that becauſe if a Man hire a 
Rufian to commit Murder, he contracts the 
ſame Gnilt with the Villain himſelf, therefore it 
is Jawful for the Rufian to kill, alſo, the Perſon 
who . hired him. It is commonly ſaid indeed, 
that Deſerters are received by the Laws of Arms; 
that is, that it is contrary to the Laws of Arms, 
not to give Admittance to Perſons who leave the 
Enemy, and come over to us, as Grotius and Cuja- 
cius explain that Law *. But whether we ought 
to underſtand this Pailage of the external Laws 
of Arms (as Erctius calls it) or of the internal, 
may very well be Matter of Diſputes. But how- 
ever, it a Man will defend that all Perſons hax. 
abſolute Liberty to make uſe of the Alliſtance 
of Deſerters; methinks it ſhould nor be thought 
ſo proper for the Purpoſe to inſiſt, that even God 
himſelf makes uſe of the Actions of the Devil 
and wicked Men; as to plead the Favour which 
ought to be allow'd to the Jaſlice of Arms taken 
up, either to puniſh the Inſolence of an injurious 
Enemy, or to aſſert and regain juſt and oppreſ- 
ſed Rights. For, upon the Suppoſition of this 
Favour, a Prince engaged in a juſt War nceds 
not think himſelf obliged to make a curious 
Enquiry, whether the Deſerters gave over Heſti- 


c Vide lian. Var. Hift. 
e Cyac. Obſ. iv. Chap. ix. Gree. Lib. iii. 
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a ſmall one; as it is here, where it plainly appears, that it is the Intereſt of the Sete, that their Subjects do not remove out of it 
1. to another, in large Bodies. Beſides, that is contrary to the original Contract, which forms Civil Grveryments, and by Virtue of 
Which the Subjects are bound to act nothing that tends to the Deſtruction of the State. And it ſignifies nothing to ſay, that one Sate 
makes an Advantage of the Ruins of another. For the Compact here in Diſpute relates to the Advantage of that particular State into 
Which they enter; and itis not with Reſpect to Civil Governments in general, but in Relation to the Interelts of every particular State, 
that we muſt judge of the Extent of Engagements and Duties of Subjects. This is the Manner in which that Author defends the Opi- 
mon of Grotizs, However, the Caſe here in Queſtion can ſeldom happen, but when Princes have made themſelves odious and inſup- 
portable to their Subjects by their tyrannical Goverment ; and then it is certainly their Buſineſs to alter their Meaſures, if they are un- 
willing to ſee their Countries depopulated. Otherwiſe all the Prohibitions in the World would not be very prevailing, nor hinder their 


ing forced in Time to reign over vaſt Deſerts. 
See the ſixth Chapter of this Book, 5 16. 
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lities againſt him upon honourable Motives, or Accident. But after all, 'tis certainly true, th 

not. And ſince he may preſume, that they had a Deſerter who comes over to an Enemy fin ] * 
0 good Reaſons who moved them to relinqnſh himſelf, without betraying ſome confiderable J 
| the Cauſe they were before engaged in, he can- vantage to him, brings but a poor Prize with j; : 
\ not contract Guilt by ſeeming to give Encou- either of Credit or Value. But however ſuch "ah 
| ragement to wnjuſt Deſertions. But however this ſons are not to be look d upon as Deſerters, wh. 
| be, tis certain, that it is utterly anlauful to go privately to an Enemy with Deſign to for. 
i make Faith an Inſtrument to deceive and abuſe prize, or make a ſudden Attack upon him, with. 
4 Mankind. And again, *tis, alſo, certain, that, out engaging their Faith to draw their Swords 
| where a Deſerter owns he deſerted without rea- in his Aſſiſtance. And it is not to be ſuppoſed 
ſonalle Cauſe, his Faith can fignity little; ſince that ſuch are under any tacit Engagement upon 
it muſt either tend to advance yew Treafons, or this Account, becauſe tis not probable the 

to cot.tinue the old; and therefore that it muſt would make any Attempt againſt an Enem 

be very great Imprudence to lay any Strefs upon when they were within his Reach. For ſuch 2 
it . But Deſerters therefore, who propoſe to facit Obligation can be preſumed only in Perſons 
ingratiate themſelves with them who receive them, who go over to a foreign State in Time of Peace 
and yet, to carry on their ſecret, Dygu under and not in War. ; 
the Mask of Ae, generally pretend that VI. The next Enquiry J ſhall make, is, whe. 
the inſupportable Nature of the 13 they ther the Commonwealth, on the other Hand, can 
ſuffered, forced them to take this only Way for forcibly eje# the Fubjed at Pleaſure, and without 
their Security, The Stories of Zopyrus * and antecedent Tranſgreſſion? Cicero, in the Paſſage 
Sextus Tarquinius are very well known; and before cited, makes it one of the Foundations 
what Arts the one uſed to gain upon the Cre- of Liberty, that a Subje ſbould not be foreed to 
dulity of the Babylonians, and the other upon change his Country. But now admitting this to 
the Gabinians *. So Mezeras the Syrian, as Flo be true, the State of the Commonwealth is not 
rus calls him, or Abarus the Arabian, as Ap- therefore granted to be inferior in the leaſt to 
Pian, or Ariamnes, as Plutarch, who drew Craſ= that of private SubjeFs, becauſe they are allowed 
ſis into the Plains, gained Credit with him by to have Liberty to remove as they pleaſe, when 
cxtolling the Favours and Obligations he had the Commonwealth has not Power to force them 
received from Pompey, and by relating the Miſ- to depart againſt their Will, For, when a Man 
fortunes he had ſuffer'd in eſpouſing the Roman puts himſelt under the Protection of any Com- 
Cauſe. Virgil 3 ſeems to deſcribe the Cunning monwealth, he does, at leaft for the — en- 
of Sinon with more than uſual Life and Beauty, truſt himſelf and Fortune entirely with it, and 
that he might free the Trojans from the Imputa- that, at leaſt, muſt neceffarily be expoſed to 
tion of being an imprudent credulous People. Diſtracion and Ruin, if he may at any Time 
For, firſt, $inon pretends he was a Perſon mor- be forcibly ejected from it. And fince this would be 
tally hated by Ulyſſes, a Man the Trojans would the greateſt Hardſhip 3 the Sab. 
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eaſily think bad enough to be guilty of any Fraud je, every Man muſt be fuppoſe have made 
that could be charged upon him, and to whom an Agreement with the State, that he ſhould ni Pe 
to be an Enemy, was, with them, the greateſt Re- be forced to leave it contrary to his own Demerits, of 
commendation. 'The Cauſe of this Animofity But now on the other Hand, the Commonwealth th 
between Ulyſſes and himſelf he then derives from doth not build its Fortune and Security upon a | be 
the Death of Palamedes, who was put to Death few common Subjects, and therefore loſes little on! 
for having impoſed the Continuing the War. or nothing by the Departare of ſome few of NMoz 
Je goes on with this Story, that he was at laſt them. For where the great and particular Tru ane 
.zom'd to be ſacrificed, not by any Oracle or is placed in any Subject of extraordinary Value, 4 8 
Command from the Gods, that he might not ſeem tis uſual to oblige him by particular Ties and ed 
to have refuſed even to be made a Victim for the Agreements not to leave the Commonwealth with BT fim 
common Safety; but only by the Malice of Cal- out Licence from the Government. And certainly = 
chas, who was ſuborn'd and hired to do it by it hardly deſerves any Man's Envy, that thi BE 3 
Ulyſſes. And certainly an Injury of ſo high a Subject in this Particular ſhould be allowed o wro 
Nature as this might very well juſtify him in ſay- have more Liberty than the Commonwealth. Ft the 
ing, he thought himſelf now releas'd from all the other Advantages which the Commonwealth BE wea 
Obligations to his Country, And yet with much 72 more than, and beyond the Subject, a it, 
perſuaſive Art and Cunning, he firſt of all be- of much larger Extent. So when a Subject r- is re 


fceches Heaven that it might now be lawful for fuſes to conform to the Commands of the S- | 
him to renounce Faith and Love with thoſe vereign, tis an caſy Thing to force him to con- * © 
Greeks, who were ſo unjuſt and unkind to him, ply. But when a Subject is diſſatisfied with te Wa 
tho' he had once conſidered them as Country- public Adminiſtration, he hath nothing elle to 
Men and Fellow- Subjects. And yet all he could do, but to ſubmit and be patient, or to res 
ſay was hardly enough to overcome the Trojaus, But however, there is ſometimes a leſs inv 
till the Gods themſelves ſeem'd to confirm the Jay made uſe of in Commonwealths to rem 
Truth of what he had ſaid by a very ominous ſuſpected or uſeleſs Subjects, or burdenſome 
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a Lip. Lib. xxii. Chap. xxii. F7d. ap. eund. Orat. Iuclibilis, Lib. xxvil. Chap. xvii, and that of Cr. Marcius to the Volſci, in Dum 
Halicarnafſ, Liv. viii. And that of Segeftes, in Tacitus, Ann. Lib. i. Chap. lviii. Negue odio patrie, &c. I his I did, not out of 
UÞ1-will 1 bear to my Country (for Traytors are hated even by thoſe they deſign'd by their Treaſon to oblige) but becauſe I 100 
upon it to be the common Concera both of Romans and Germans, and becauſe I was more inclined to Peace than War. Vide Am, Mat 
cellin. Lib. xviii. Chap. xi. in fin. | 
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© Vide Herodot. Lib. iii. & Juſtin, Lab. i. Chap, x. 2 Liv. Lib. i. Chap. lui, liv. + Vide Virgil. Eneid. Lib, ii. N & 5 | 
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ers of them, to make room for the others; 
„at is, by ſending them Abroad in Colonies. 
o' Colonies indeed generally conſiſt of Perſons 
who voluntarily offer themſelves, either upon the 
Ho-cs of mending a broken and and decay'd For- 
tune; or elſe, that are out of Humour with the 
Government, and willing to be out of its Sight, 
when they find they are not to expect Favours 
from it. So J/ocrates perſuaded Philip «K to 
« build Cities in Aſia, and to people them with 
« ſuch Sort of Perſons, whoſe Poverty forced 
them to lead looſe vagabond Lives, and to 
« rob and pillage the Country; in ſhort with 
« the Scum and Refuſe of the People.” And 
he commends the Prudence of that Method in 
the Athenians b. What Account is to be given 
of that Cuſtom, common among the Antients, 
both of barbarons Nations as well as the Greeks, 
of ſending out great Numbers of their young 
People in Scarch of new Seats, as it were, under 
the Conduct of ſome titular God, to whom they 
were ſuppoſed ſacred, may be ſcen at large in 
Diony/ius Haltcarn. Lib. i. And the ſame Author 
is of Opinion, that the Aborigines were a Settle- 
ment of this kind, that is, of young People, who 
after the Cuſtom of their Countries had been con- 
ſecrated to the Gods, ſent in Queſt of new Sears, 
and that ſettled wherever their Valour or For- 
tune carried them ©. And ſo Pliny tells us, that 
the Picentes were ſent out by the Sabines, upon 
a Vow which they loo d upon to ve er And 
Strabo ſays the Samnites were deſcended from 
the Sabines the fame Way 4. So Haus and 
« Tyrrhenus (as Paterculus tells the Story) upon 
« a great Scarcity, threw Lots which of them 
“ ſhould take his Share of the People, and go in 
« Search of new Seats ©,” And Paulus Warne- 
fridus © gives very near the ſame Account of the 
People of Scandinavia. But Colonies may be, and 
often are ſettled in different Methods. For ei- 
ther the Colony continues a Part of the Common- 
= wealth it was ſent out from; or elſe is obliged 
= only to pay dutiful Reſpect to the Mother Com- 
Monwealth, and to be in a Readinefs to defend 
and vindicate its Honour, and ſo is united to it b 

a Sort of anequal Confederacy; or laſtly, is erect- 
ed into a ſeparate Commonwealth, and aſſumes the 
fame Rights with the State it is deſcended from. 

VII. A Man ccaſes to be a Subje# againſt his 
Ni, when, for ſome Crime, whether truly or 
= wrongfully laid to his Charge, he is ejected out of 
the Commonwealth. For when the Common- 
© wealth refuſes to own any Man for a Member of 
it, and forces him to depart the Dominions 3 he 
is releas'd from all Obligations which before, as 


Orat. ad Philip. 
W Chap. xliv. e Paterculus, Lib. i. Chap. i. 
WHeraclid. Ver. 186. 


= As Juvenal deſcribes Marius, Sat. i. Ver. 47, 48, 49. 


Hic damnatus inani 
Judicio, &c. 


Exul ab octava Marius bibit & fruitur Diis 
tratis 


_ 


Fide Cic. Orat. pro Czcina, Chap. xxxiv. 


How Subjefim ceaſes. 


d In Panatheniac. See Bacon's Eſſays, Chap. xxxiii. 


d Strabo, Lib. v. Vide Tuſtin. Lib. xxiv. Chap. iv. & Feftum in Ver ſacrum & in Mamertini Liv. Lib. xxl iv. 


f Paulus Warnefridus de geſtis Lorgobardorum, Lib. i. Chap. ii. 
h Philo Judæus de Mrabamo, Pag. 359. A. Ed. Paris. 


m Vide Polyb. Lib. vi. Chap. xii. 


a Subject, he ow'd to it. Upon which he is leſt 
to his own Choice to ſettle where he can. And, 
as long as he continues in this Exile, the Com- 
monwealth hath no Authority over him. So Jo- 
laus 5 * ſaid, that the Argives had no Power to 
bring him away from Athens, when they had be- 
fore condemn'd him to Baniſhment. But cer- 
tainly to be forced into Banifbinent, if upon a 
falſe Accuſation, is a very great Injury (though 
a Man of Courage will not want Supports under 
ſuch a Misfortune.) And if upon a real Crime, 
a very ſevere Puniſhment, Philo the Few thinks 
it worſe than Death itſelf b. For though the 
exiled Perſon may perhaps be allowed to enjoy 
the beſt or greateſt Part of his Eſtate in his Ha- 
ni ſbment, yet the Diſſiculties and Inconvenicnces 
that muſt attend removing it to another Place are 
unavoidable. It muſt be allowed too, that it is 
a very ſenſible Affi ction to a Man to be forced 
to part with his Relations and Friends; and be— 
ſides, to be judged a Perſon unfit to live any 
longer in the Commonwealth is a ſevere Diſgrace, 
and muſt leave a foul Blot upon a Man's Honour 
and Memory i ; nor can a Man have loft leſs 
than all Senſe of Shame, who can have no Ap= 
prehenſions of the Infamy of it k. Tully faith 
much, on the other Hand, to the contrary, but it 
does not ſcem to me of much Force l. “ Ba- 
« niſhment, ſays he, is ſo far from being a Pu- 
«© nuhment, that I think it a Refuge only and 
“Security from it. For, when Men Aly from 
« Puniſhment and Misfortune, they only change 
« the Air and Soil, remove and ſettle in other 
« Countries. And therefore, by the Roman Law, 
« Exile 1s never made a Puniſhment, as it is in 
« thoſe of other Commonwealths. But when Men 
« would avoid Impriſonment; Death, or Igne- 
« miny, or other Punithments which the Laws 
« appoint, they take Sanctuary in Exile; if they 
« chooſe to ſtay in the Commonwealth, and ſuffer 
„ the Law, tis certain they cannot be deprived 
« of the Right cf Subjefs, but with their _—_ : 
« but becauſc there are none who will make that 
„ Choice, their Rights are not forcibly taken 
&« away from them, but they voluntarily relin- 
6 quith and reſign them n.“ It was indeed pecu- 
liar to the antient Roman Conſtitution, that no 
Man ſhould be forcibly deprived of his Right of 
being a Member of that State n. And by the 
Porcian and Sempronian Laws it was provided, 
that no Magiſtrate ſhould inflict capital Puniſh- 
ment on any Citizen without the People's Conſent. 
But that Criminals might not enjoy abſolute Im- 
punity, and none ſeem to be ejected, or forced 
to quit his Privilege of a Citizen, they would 


© Dionyſ. Halicarn Lib. ii. Plin. N. H. Lib. ii. 


E Eurip. 
i Oppian. Halieut. Lib. i. Ver. 274, &c. 


Contemns his Infamy, 


Can riſe at Twelve, and get him drunk e're Three, 
Enjoys lus Exile, and's condemn'd in vain. 


n Cic. pro damo ſuc, Chap. xxix. Hoc jus A 


ejoribus proditum, &c. Chap. xxix. This is a Right we all received from our Anceſtors, That no Raman Cidizen thould ever loſe that 


W'\ilege, but by his own Choice. 


* 
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= See Grotius, Book ii. Chap. v. 5 25. 
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Sort of Puniſhment, by which the Criminal is not no Perſon could properly be ſaid to have been 
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have had it believed, that the Citizens volunta- ejected out of the Commonwealth as he would 
rily choſe Exile to eſcape Puniſhment *. But the be, had he been forbid the Uſe of Fire and 7 

Neceſſity of the Delinquent's leaving his Country ter. And the ſame Queſtion was diſputed vich 
was ſufficiently implied in the torbidding all that great Heat in the Caſe of Mancinus 5, why had 
were condemn'd to Capital Puniſhment the Uſe been ſurrender'd at Numantium, but not received 
ot Fire and Water within the Roman Dominions. For, when Mancinus afterwards offered to o in 
'Though it is to be confeſs'd, that, when Baniſb- to take his Place in the Senate, Rutilius the 2 
ment is intlicted, Care ſhould be taken that the une of the Commons ſtopp'd him, and refuſed 
Commonwealth may be ſecure from all Danger him Admiſſion; telling him, that when the Pa. 
that may happen, by making the Perſon baniſh- ter Patratus, to releaſe the Commonwealth from 
ed an Enemy to it. For which Reaſon ſome the Obligations of the Treaty he had lign'q 
Nations never puniſh with Baniſbment ; as the ſurrender'd him up to the Enemies of the x) 
Turks and Meſcovites now, and formerly the Jews, man State, he then ceaſed to be a Roman Citizen. 
tho' they might be rather ſuppoſed to have Re- However, when the Calc was debated and put to 
gard to other Reaſons, vis. that they might not the Vote, the Majority declared in fayour of 
change their Religion. The Kelegatio is a milder him; and among others for this Reaſon, That 


entirely diveſted of the Right of a Subje#, but delivered, who was not accepted by the Party 
is only confined to inhabit within a particular the Offer was made to. Now to me the State gf 
Diſtri&, or elſe prohibited coming within a par- the Controverſy ſeems to be this, The Common. 
ticu!ar Part of the Dominions. They who lay wealth that ſuffer'd the Injury, hath a Right to 
under this latter Penalty, were by the Romans One the Subject of the foreign State with 
roperly called (Interdidi) Perſons interdifted b. ar. But by the Surrender of him he is entire. 
But to be baniſhed ſome particular Countries and ly conſigned over to the injured Commonwealth 
People, may well enough be thought no Paxiſb- and may be puniſhed as one of its own Subje&s, 
ment; as Diogenes ſaid, when one told him that And if he be received, the Commonwealth he 
the $iyopenſes had condemn'd him to Baniſoment, was formerly a Member of, muſt be ſuppoſed to 
And I have condemn'd them to flay where they are, quit all Right to him; ſince, by 1 Conſent 
VIII. Again, a Man is forced, againſt his and Approbation, he is delivered up to the Ay. 
Vill to change his Commonwealth, when he is thority of the foreign State. But if the injured 
ſubdued and maſtered by a powerful Enemy, is Commonwealth refuſe the Offer, and decline the 


forced to put himſelf under his Protection, and Acceptance of the ſurrender'd Perſon, the Stats I 
to ſubmit ro his Authority as a Subje, whether, that offered the Surrender may diſpoſe of him u t 
at the ſame Time, he be removed into another it pleaſes, and may either abſolutely eject, ot c 
Country, or * not. And this Method muſt be al- puniſh him according to the Demerits of hi 0 
lowed to be lawful, not only for particular Sub- Crime. But if no Puniſhment happen to be in n 
jecis to take, at leaſt for ſuch as are under none flicted on him, it is not to be ſuppoſed that h cl 
but the common Obligations of Subjechiun; but, hath loſt the Right of a Subject. For the 4 D 
alſo, for entire Cities and Provinces, when they of Surrender, is, in itſelf, only a Tender made u F 
find no other Way left for their Safety and Pre- the foreign State of that Right, which eye of 
ſcrvation e. Commonwealth hath over its own Subjects, ad ac 

IX. Sometimes, alſo, it happens, that a Subje# not an utter Abdication and Renunciation d Su 
upon Injury done by him to a foreigu Common- him. And therefore the Surrender doth notu WR th. 
wealth, is, by his own Sovereign, deliver'd up to itſelf deprive any Man of the Right of a dr de 
the injured Frate, to prevent Wars that might ject, unleſs it be declared by any particular Lay thc 
otherwiſe follow upon his Account. Herodotus, in expreſs Words, that, in a Concurrence of ſud in! 
in his Calliope *, gives us the Story of Timegi- Circumſtances, the Perſon ſhall be ſuppoſed u to 
nides and Attaginus to this Purpoſe, who had have forfeited all Rights of a Subject. An! cc! 
been Authors of engaging the Thebans in an cero is of the ſame Opinion. For, ſays he *2 | 


Alliance with the Perſſaus. And here a Queſ- Citizen who hath been deliver d by the Pater Pam 
tion is moved, whether a Subject ſurrender d by tus, if he is not accepted by the Enemy, retains 
his own State or Commonwealth, but not ac- Rights and Privileges of a Citizen entire b. Bt 
cepted by the other, continues a Member of that from what hath been ſaid it may be inferr'd, tis 
which was his own, or not 3? P. Mutius was of if the Surrender is accepted, and afterward tt 
Opinion that he did not 4, becauſe, when a Sub- Perſon who was given up ſhould happen, by fo 
jec is deliver'd up by the publick Voice and Chance or other, to return to his own Count! 
Conſcnt of the People, he ſeems to be as much again; he cannot be admitted as a Subject,“ 


a Diederus Siculus, Lib. iii, Chap. v, mentions an Inſtitution of a quite contrary Nature among the #:hiopians. Salluſt. Bell. Cui 
Chap. 1. C-/ur in his Oration to the Senate tells them, That there were Laws by which no Citizen's Lite could be taken from la 
but that after Condemnation he ſhould be permitted to go into Exile; and again afterward, Baniſhment was always allow d the® 


demn'd Criminal. b /Vide Briſſon. Select. Antig. Lib. iii. Chap. v. Anton. Matthæ. de Crimin. ad Tit. de Pana, Chap. i. {6,0 
c Vide Gree. Lib. ii. Chap. vi. Sect. 5. c Cic. Orat. pro Cæcina, Chap. xxxiv. 3 
Es fed. ; | : * 7 See 
1 See, above, Lib. vii. Chap. vii. Sect. 4. Chap. viii. Se. 10, and Lib. viii. Chap. v. Set. . 2 Pag. 344. Ed. H.% | 3 
3 See Grot. Book ii Chap. xxi. Sect. + + Vide D. Lib. I. Tit. vii. De Legat. Lib. xvii. See what I bave Kd upon al one in 
at large, in Gratizs, Lib. ii. Chap. xxi. Sect. 4. Not. 16, and Lib. iii. Chap. ix. Sect. 8. M. Nood?, who has fince handled it, ! WW the Deb. 
Concluſion of his Cent. on the Digeſt. (ad Tit. de Tutor, & Curator. dat. Pag. 551, & egg. ) owns, That the Opinion of 9.) Adminig 
Scewola paſs'd at firſt for the Rule of Law, but that that of Brutzs at laſt prevail d; and this he infers from the Law itſelf. le one b 
however I ſee no Reaſon to alter the Reaſons I have given in the Notes to which J refer. > mn Me 
Jide Freinſhemii Supplementor. Liviauor. Decad. in Lib. lv. om 


6 /ide Ciceron. Topic. in Chap. viii, Vide ctiam de Orat. Lib. i, Chap. xl. & Lib, ii. Chap. xxxii. — ATTACH 
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by a new Grant of Fayour *, 
Poftliminium belongs * to Perſons forced to 
ſubmit to an Enemy's Power, contrary to the 


2 Vide Lib. xlix. Tit, xv. L. 4. D. de Captiv. & Poftlim. &c. 


Of the Changes and Diſſolution, &c. 


For the Right of Conſent and Approbation of their own Common- 
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wealth; not to thoſe who are voluntarily given 
up to foreigu Authority by their own State. 


CHAP. XII. 


Of the Changes and Diſſolution of the Commonwealtli. 


1. The People continue the ſame, tho the Form of v. One Commonwealth may divide into more. 


the Commonwealth be changed. 
11. The Debts of the Commenwealth not diſcharged 
a Change in the Form of it. 
111. The Ads of an Uſurper, how far valid after his 
Government is expir'd. 
rv. What Place a Commenwealth may challenge after 
a Change in it. 


J. HAN CES happen in the Commonwealth 
three Ways; Firſt, it may be ſo changed 
as ſtill to continue the ſame; ſecondly, it 

may be ſo changed as ſtill to continue, tho' not 

the ſame it was before; thirdly, it may be ſo 
changed as to be utterly deſtroy d. The firſt ſort 
of Change happens when the f orm of the Com- 
monwealth is changed; as when a Monarchy 
changes into an Ariſtocracy, or an Ariſtocracy or 
Democracy change themſelves into a Monarchy *. 
For in either of theſe Changes the eſſential Form 


of Civil Government is ſtill preſerved, only the 


accidental Form which reſults from the proper 
Subject of ſovereign Power is changed. 8 that 
the People are the ſame, whether the Government 
be Monarchical, Ariſtocratical, or Popular. Nay, 
tho' it ſhould happen, that a free People ſhould, 
in ſome War with a Sovereign Prince, be reduced 
to ſo entire a Subjection, as to be made an Ac- 
ceſſion to his Patrimony, yet they do not ceaſe 
to be the ſame People as long as the Conqueror 
governs them as a $ ting and ſeparate Kingdom, 
and does not annex them as a Province to ano- 
ther People. For, ſince the People in a large 
Extent may be ſuppoſed to comprehend the ſo- 
Tereign Power, it is no material Difference, whe- 
ther the Prince exerciſes the Government over 
them in the moſt full and abſolute Manner, or 
not. For either Way he is Head of one and the 
lame Body. 

II. From what hath been ſaid, the Queſtion 
propoſed by Ariſtotle 3 may be anſwered, Whe- 
ther if a Commonwealth, from a Tyranny, or an 


6 


v1, More may unite into one. 
vi. The People, how eternal ? 


viii. How the Materiale of the People may be 
dejtroy'd. 


Ix. How the Formale. 


Oligarchy, become a free Popular State, it be obli- 
ged 4 after ſuch a Change to obſcrve the Treaties, 
Capitulations, Pata, Conventa, and other As, 
made during the Government of the Tyrant or 
Oligarchy? The Reaſons of the Negative are, 
that the Ads of a Tyrant or Oligarchy arc not 
Ads of the Commonwealth, and that the Common- 
wealth can only be obliged by its own Ads; that 
the Commonwealth is concern'd only where the Ad- 
vancement of the publick Good is conſider'd, and 
that where it is othcrwiſc, the Right and Name 
of a Commonwealth is abuſed, and Force and V10- 
lence only have the Rule. But theie Reaions 
are certainly weak. For not to repeat what was 
ſaid before s concerning Tyranny, a diſtemper'd 
and diſorder'd Head is certainly a Head; and the 
Acts of an Head, though indiſpoſed, arc look'd 
upon to be Ads of the Commonwealth. Ang a 
Commonwealth muſt not be denied a Being, becauſe 
it is in ſome Diſorder. There was a Diſpute of this 
Nature formerly among the Athenians, which be- 
gun on this Occaſion : The Thirty who govern'd 
the Athenian State, borrow'd Moncy of the Lu- 
cedemonians upon public Faith; after the Athe- 
niaus had ejected the Thirty, and recovered their 
Liberty, the Lacedemonians demanded their Mo- 
ney of them; the Matter was debated at Athens, 
and it was reſolved that it was juſt, and for the 
Peace of the State, to pay it. ; and henes's O- 
pinion of the Caſe wass, That the People choſe ra- 
ther to pay the Money, than not to make good their 
Articles of Agreement; and again (he ſays) ſpeak. 
ing to the Arhenians, And then you conſented to pay 


* 


See Got. B. ii. Chap. ix. Sect. 8. 
= Grot. ubi ſupra. In B. vii. Chap. viii. Sec. 3. 8. 
* Demoſthenes contra Leptin. 


2 See above, in B. vii. Chap. v. Sect. 1. 


3 Ariſtot. Pol. Lib. iii. Chap. ili. 4 Vid. 


The Author propos'd this for two different Reaſons; and yet afterwards he refutes it himſelf but as 


one ſingle Reaſon. Indeed there is but one with its Proof. For if the Commonwealth (according to Ait) is not obliped to diſcharge 
the Debts, and obſerve the other Acts and Engagements of an abſolute Monarch, or of a ſmall Number of Men, who had got the 
dminiftration of the Government into their Hands; tis, according to him, becauſe what was done is not look'd upon to have been 


Cone by ſuch a King, or by ſuch Magiſtrates. And the Reaſon why it 15 not look d upon | 
4 upon the publick Good, but only upon the Superiority of their Force and Violence; and, conſequently, 


bat it was not lawful : From whence he would infer, that the People ought not to Rand to what they did in their Name, but withour 


ole Men was not founde 


eir Conſent, 


n as being done, is becauſe the Dominion of 


. 
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your Money to thoſe who had injured you, rather than 
go back from any Part of your Articles*. Nay, 
though a Commonwealth thould be reduced to a 
Province, and loſe the very Nature of a Common- 
wealth, yet the Debts it has contracted are ſtill 
due. For Debts being founded in the Common- 
wealth, not preciſely as ſuch a Commonwealth, 
but as poſſeſſed of certain Goods, Whocver is 
Maſter of thoſe, muſt take the Debts with them. 

III. But though the Calc ſeems to be beyond 
Diſputc, as to the Debts contracted tor the Uſe 
of the Commonwealth, and ſuppoſed to continue 


upon the whole Body of it; yet whether all the 


Acts of an Uſurper will fall under the like De- 
termination, when he is depoſed or ejected, is ſtill 
a Queſtion, If an Uſurper indeed make a League 
with a forcign State for mutual Supplics of Aid 
againſt ſome common Enemy, and then either di- 
vide the Booty of War with his Contederate, or 
ſell Part of it to him; the League, the Donation, 
and the Sale, muſt continue in Force after the 
Ulurper is depoſed. For the foreign Common- 
wealth acquires a ſolid Right from ſuch Acts, 
becauſe it agreed upon them with the Uſurper 
as Head of his Commonwealth, and in Appcar- 
ance for its Intereſt and Advantage: And there 
was no Reaſon why the foreign Commonwealth 
fhould concern itſelf what Title the Uſurper might 
have to his Government; ſuppoſing there be- 
no other Fault in the Acts ſuppoſed. But then 
the Difficulty is, if any Uſurper by Oppreſſion 
and Violence rifle his own Subjects of their Goods 
and Fortunes, and ſell them to foreign States, 
whether, upon Diſſolution of Government, they 
can demand them back again? Bæcler b thinks 
they may; and that if they who bought them 
did it adviſedly and deliberately, they ought to 
acknowledge their Fault, and be content to part 
with what they could neither buy, nor the other 
ſell, without Injuſtice. He adds, nay, though 
they knew nothing of the Caſe when they bought 
them. All which may perhaps appear reaſonable 
enough in Foro Conſcientiæ; but if we conſider the 
general Practice of the World, I don't fee how 
the Sufferers can recover what they have been 
thus deprived of. For, as long as the Uſurper 
continues his Oppreſſions, he is look'd upon to 
be an Encmy to the Commonwealth, and the 
Spoils he takes from his Subjects, when tranſ- 
ferr'd to foreign States, are retain'd with the 
fame Pretcnces of Right as other Acquiſitions of 
Warn. But if the Uſurper's Government has 
been confirmed by the * Conſent of his Subjects, 
Forcigners may pretend Right to the Goods of 
his Subjects, as lawfully confiſcated. For, as in 
other Caſes, Nations at Peace with, and uncon- 
cern'd in the Wars of their Neighbours, treat the 
Parties engaged with equal Reſpect, attending 
only to the Event: So foreign States are not 
ſuppoſed to be concern'd what Meaſures their 
Neighbours take in their Government at home. 
But the unjuſt Acts of Uſurpers which are con- 
fin'd within the Commonwealth, may, when their 


a See I/ocratrs in Arcopag. d Boecler. Dirt. de co quod agit Civitas. Lib. ii. Chap. ix. Sect. 8. d Vid. Thucyd. Lid. 
Hen. Valiſlus ad Excerpt. Peireſc. Pag. 6. and 7. Hobbes de Cive, Chap. ix. Set. 8. 


Boox VIII. 


Government cxpires, be reſcinded a 
by a lawful Homes, as far as the n ins 
Commonwealth require. And by the Ag the 
alſo, meant, not only the Laws they made 7 
all Grants and Alicnations whatſoever contr, « 
to the Conſtitutions of the Commonyealth * 

IV. In the next Place, it is a common Qu ( 
tion, What Place ought to be allowed Prince, 
who have raiſed themſelves to ſovereign Po is 
over Pcople before free, and what to free 8 
after Extirpation of kingly Government: 15 
this Gratis anſwerse, that a Commonwealth m1 
challenge the ſame Place after ſuch a 8 
which it had by itſelf, or Repreſentative, in kd 
Aſſembly s before. But to me it ſeems neceſſ;; 
to diſtinguiſh, whether, for Example, the Prince 
who has obtain'd the Government of the People 
before free, continue in the Aſſembly or Sytem 
he was before Member of: Or whether he diyiges 
from it, and enters upon a ſeparate Adminiftri. 
tion of his own Affairs. For, in the firſt Caf 
without Diſpute he can have no Pretence to an- 
other Place than what the free People were 5g 
tore contented with, notwithſtanding that Great. 
neſs and Majeſty with which the Perſons of ſoye. 
reign Princes are inveſted. And ſo, on the other 
Hand, a free People, after Extirpation of kingly 
Government, may demand the ſame Place in any 
Common Aflembly which was allow'd to their 
Princes before. But if the Prince or People ſe- 
m from their old Aſſemblies or Syſtem, the 

lace that antiently belonged to them ought to 
be no Prejudice to them, or be any Argument 
for the Precedence of others who had formerly 
that Privilege in the common Aſſembly ; ſince all 
fovercign Powers are naturally equal. 

V. Changes which ſo diſguiſe the Common. 
wealth, that it appcars no longer the ſame, hap- 
pen generally theſe two Ways; either firſt, when 
one Commonwealth breaks into two, or more; i 
or ſecondly, when many diſtin&t Commonwealth o 
unite into one. The firſt may be the Efle& ci- 
ther of mutual Conſent, or elſe of Force dt 
War+4, Different Commonwealths may be torm'd 
out of one by common Conſent, by ſending out 
Colonics in the Manner uſual in Old Greece. For 
the Romans afterward (who are follow'd now by 
the Nations of Eqrcpe) when they ſent a Colony 
abroad, continued it under the Juriſdiction d 
the Mother Commonwealth, or greater County. 
But the Colonics planted by the Greeks, and, aum WE 
their Method, conſtituted particular Comino:» be 


— 
. 
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wealths, were oblig'd only to pay a kind of be hic 
ference and dutiful Submiſſion to their Moa . 22 
Commonwealth, But however, a Colony fett VI 
after this Form is not obliged to pay the Dc 1 ry 
contracted by the Mother Commonwealth, urs boy 


that Article was expreſly agreed upon when tit 
Colony was ſettled. Becauſe all publick 1c 
in the laſt Reſort affect the Goods and Effects a 
the Commonwealth, which the Colony ('tis toy 
Re) hath no Share in. And tho particulit 

erſons in the Colony might perhaps have cnjo) 


— 


See Grot. B. iii. Chap. ix. Sect. 4. 2 Conſult here Cet. Lib. ii. Chap. xiv. Sect. . Mr. Hertius alledges the Fx: 
the Athenians, who annull'd all the public and private Acts, whick had paſſed under the Thirty Tyrants; DgmosT. Orat. adv. Tin 
Pag. 469 B. And the Emperor ſor2rizs, who did the ſame, wich regard to Heraclian's Un 
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urpation. Cop. Theodeſ. Lib. xv. 1 


xiv. De infirmand; his, &c. 3 But G7077u ſpeaks oaly of C;nfiderated States, while they remain ſuch. 4 Sec Grot. ubi 1 


SeR. 10. 


1 
: 
[o 


CHAP. XII. 


ed the Benefit of thoſe Debts, while they were 
Members of the old Commonwealth; yet when 
the Mother Commonwealth diſmiſſes them tree, 
it ſeems to declare that ag ſhall not be liable to 
pay any Thing upon that Account. Butindeed, 
upon a ſtricter View, the Commonwealth is not 
really in itſelf changed upon the ſending out 
Colonies; neither doth it ceaſe to appear the 
(ame; but only, as in a natural Generation, one 
Commonwealth gives Birth to another. But 
where a Kingdom divides by common Conſent 
into two or more diſtinct Commonwealths, the 
publick Patrimony, with all the Debts and In- 
cumbrances upon them, ought to be equally 
ſhared among them. Tho' indeed when ſuch Se- 
arations are made by mutual Agreement, there 
is commonly expreſs Proviſion made for ſuch 
Caſes. | 
VI. Another Change in the Commonwealth, 
and by which it ceaſeth to be the ſame, is where 
two Pcople unite (not by way of Confederacy or 
Subjection to one common Sovereign, but) in 
ſuch a Manner that the two States grow entirely 
into one. In which Caſe &retius * thinks, that the 
Rights, which the particular Commonwealths 
that make the Union enjoyed before, are not loſt, 
but communicated to the whole Body, as, alſo, 
the Debts and Incumbrances, unleſs the contrar 
hath been particularly agreed upon a. But it 
muſt be conſidered, whether the two or more 
People unite with Deſign toerect a new Common- 
wealth, where all are to enjoy the ſame Rights ; 
as ſuppoſe two diſtinct People ſubject to a Govern- 
ment of the Populace aboliſh their Form of Con- 
ſtitution, and unite into one Kingdom; or two 
Kingdoms take away their fundamental Laws, 
diſplace the antient Line Royal, and ſet up a 
new Kingdom. By this Union it is manifeſt, that 
their former Commonwealths are ſubverted, and 
a new one erected upon their Ruins. But when 
one Commonwealth unites with another, in 
ſuch Manner that one keeps its Government and 
States, and the Subjects of the other change their 
Country, and are taken into the Rights and Pri- 
vileges of the foreign Commonwealth, it is evi- 
dent that one is ſwallowed up and loft in the 
other. But that which remains doth not ceaſe to 
be the ſame, though from ſuch an Acceſſion it re- 
ceĩveth a conſiderable Increaſe in Strength and 
Power. But there are no Ways of uniting diſ- 
tinct Commonwealths, ſo that cach ſhall preſerve 
its own ſeparate Conſtitutions, and be as it was 
before; but by ſtrict Alliance and Confederacy, 
& which rather gives Riſe to a Syſtem * than a Com- 
monwealth, properly ſo called. | 
VII. The laſt Change, that by which the Com- 
& monwealth entirely ceaſeth to be, happens when 
the People themſelves are either diſſolv'd or de- 
ſtroy'd s. It is a common Saying, that Kings 
ere mortal, but Commonwealths eternal 4. By which 


© Vid. Liv. Lib. i. Chap. lii. init. 


4 Vide Lib. xli. Tit. in. Lib. xxx. 
Biosun. Relig. Med. Sect. 36. This very Body 
pon my Trencher; in fine, we devour our own ſelves. 


of the Commonwealth. 


> Vide Lucianum, in amoribus, Pag. 888. Ed. Amt. Tit. i. Nature, being ſenſible that we were all framed of 

that Fate had given ſo ſhort a Period to every Man's Life, provided that the Loſs of one Man ſhould be repaired by the Birth of ano- 
cher; and ballanced the Number of them that died with a new Generation, that ſo by continued Succeſſions we might, in ſome Senſe. 
ve to Immortality, Virg. Georg Lib. iv. Ver. 206, Ec. e Plutarch. conjug. Præcep. Pag 142. F. 
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it is not meant, that it is impoſſible that a Peo- 
ple ſhould ever be ſcattered, or utterly extin- 
guiſhed by any Violence or fatal Period; but 
that they do not ſuffer ſuch Decays of Nature, 
as particular Men do, after a certain Courſe of 
Years. For, though Individuals change, yet 
there continues a conſtant Succeſſion, either by 
Reſort from neighbouring States, or by the natu- 
ral Iſſues of Procreation at home. By a continual 
Courſe of which Succeſſions the People always 
appear the ſame, and poſſeſs the ſame Rights and 
Privileges, tho” particular Subjects are frequently 
changed b, as Virgil faith of his Bees, 


Ergo ipſas quamvis angufius terminus ævi 
Excipiat (neque enim plus ſeptima ducitar eſtas) 
At genus immortale manet, multoſque per annos 
Stat fortuna domus, & avi numerantur avorum. 


Tho' ſeven ſhort Springs conclude their vital Date, 

Yet, by repeopling their decaying State, 

'Their anticnt Stocks eternally remain, 

And in an endleſs Race their Childrens Children 
rcign, 


Mr. Addiſon. 


The Senſe of the old Philoſophers upon the 
Diverſity of Bodies will perhaps give us a clearer 
View of this Matter. And Plutarch tells use, 
that ſome Bodies (according to them) are com- 
pounded of Parts disjoined, as a Navy, an Army, 
and the like; others conſiſt of compacted Parts; 
as an Houſe, a Ship, Sc. a third Sort are framed 
of united Parts, ſuch as are combined into one 
Nature, as every particular Animal l. Which in 
other Words may be thus expreſſed; a Body in 
general 18 a 'Thing contained by ſome Habitude, 
Coherence, or Tie, ſo that it conſtitute one. The 
Ligament or Tie, by which the Parts of a Body 
arc joined and united, is threctold ; natural, arti- 

ficial, and moral. The natural Tie or Bond, is that 
by which natural Bodies are contained ; the artifi- 
clal, is that by which Things otherwiſe divided in 
Nature, are by human Induſtry brought to Unity 
and Community; and the moral Tie, laſtly, is that 
by which ſeveral Individuals are connected by hu- 
man [nſtitution, and ſuppoſed to make one Body. 
And this Body may indeed conſiſt of Beats, 
as in a Flock or Herd: But here I ſuppoſe it to 
extend no farther than to a Combination of a 
Number of Men. ' And from theſe different 
Modes of Union reſult thoſe three Sorts of Bo- 
dics, the natural, artificial, and moral. All which 
arc ſuppoſed to continue the ſame, as long as that 
Connection which at firſt joined the Parts together, 
is not all at once diſſolved and broken. And 
thus therefore a Man till appears the ſame, tho? 
innumerable little Particles of his Body perſpire; 
and are conſtantly ſupplied with new, from the 
Nutriment he takes ine. And though ſome of 


riſhing Matter, and 


D. de Uſurp. Uſucap. & Lib. vi. Tit. i. Lib. xxiii. Sect. v. D. de rei vindicat. Seneca Epiſt. 102. 
ady I carry about me came in at my Mouth, and all this Bulk of Fleſh lay once 


Seneca Epiſt. 58. Plut. de Ei apud Delpb. Edit. land. Pag. 392. A. B 
ucret. Lib. iii. Ver. 860, &c. But this Paſſage muſt be cautiouſly interpreted, that it may not reach the Article of the Reſurrection. 


bi ſupra, Sect. 9. 
nal. Lib, iii. Chap. vi. 


2 See above Lib. vii. Chap. v. Sect. 18. 
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3 Vid. Grotium, ubi ſupra, Sect. 3. 4 Tiber apud 7acit , 
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$82 Of the Changes and Diſſolutions 


the Anticnts thought Theſeus's Ship (about which 
they had ſo many Diſputes) the ſame; though 
in Trad of Time it went through ſo many Re- 
pres that hardly any Thing remained of the 

atcrials it was firſt built with =. Platarch 
ſays on this Subje&t>, A Commonwealth is one 
entire Body, which comprehends a Number of Mem- 
bers, and reſembles the natural, that it neither loſeth 
its Nature by Succeſſion of Tears, nor is it 
liable to Change by Alteration of Time, but always 
preſerves the ſame Aſfictions and Properties, that 
are agreeable to its Conſtitution, as long as it con- 
tinues united by common Ties and Obligations, and 
preſerves the Unity of the publick Body. He adds, 
that particular Men are more expoſed to the Inju- 
ries of Time, than Commonwealths; for, if a Man 
be abſent from his Friend but a few Tears, at his 
Return he diſcovers a Change in his Conſtitution 
and Face, and often ſuch Alterations in his Hu- 
mour and Behaviour, that be hardly knows him 
again. But if a Man, after thirty Tears Abſence, 
come again into the ſame Commonwealth, he not 
only finds the ſame Houſes and Buildings, but the 


ſame Inſtitutions, and the ſame Manners and Diſ- 


potions in the People. Tho' indeed it is im- 
poſſible but, in a long Courſe of Time, a Nation 
ſhould receive ſome Alterations, and not appear 
the fame as to all Effects 4%. Hobbes (Philoſ. 
Prim. Chap. xi. Sect. 7.) chooſes to expreſs the 
ſame Thing thus, When any Thing is denominated 
from ſuch a Form, which is the Principle of Motion 
init, as long as that Principle remains, the Indivi- 
dual is the ſame. 

VIII. But, notwithſtanding the Truth of all 
this, it is poſhble for a Commonwealth to be ut- 
terly deſtroyed; and that either when the Mate- 
riale of the . or whole Number of Subjects, 

eriſh or ſcatter, or when the moral Tie which 
joins the People together is utterly broken and 
diſſolved; the Materiale or Body of the People 
eriſhes, either when the Parts abſolutely neceſ- 
5 to the Subſiſtence of the Body are taken 
away, or when the Body itſelf is deſtroyed. Gro- 


a Pit. The/eus Pag. 10. C. Vid. Lib. v. Tit. i. Lib. Ix*vi. D. de Judiciis. Vid. Lib. vii. Tit. iv. Lib. 10. D. quibus modis Uſus 
fructus amittitur. 7% this Law /+ms to be contrary to thiſe in Lib xlvi. Tit. iii. Lib. xcvin. Sect. ult. D. de Solution. in Lib. lxxxil 


Book VIII. 
tins e gives ſeveral Inſtances of Nati 
mn all at once, by publick Fatalitics, fl. 
here Enquiry may be made, whether, if after — 
a general Deſolation ſome weak Remainder; T 
lett that cannot be called a People, they ma rh 
ſuppoſed to retain the Rights of their ani 
Nation? Grotizs is of Opinion, Lib. ii. Cha . 
Sect. 4, that the Propriety which the People dad 
as they were private Perſons, might ſtill fubſiſt ic 
their Remains, but that nothin belongs to vhs 
which agreed to the People as ſuch; that js Ez 
they may claim Inheritance of the Poſſeſſions = 
Subſtance of thoſe who were once their Fellow-Sub. 
je&s, but have no Right to aſſume Sovereign 
Power, or any of thoſe Rights that are the ge. 
ceſſary Conſequents of it f. But however, if th. 
few that are left were reduced to ſo thin a Num. 
ber, not by War, but ſome other caſual Miso. 
tunes, and are able to defend themſelyes again; 
the Invaſions of their Neighbours, till either by 
Supplies of their own Growth, or by Invitatio:; 
to others to ſettle among them, they grow y : 
again into a People, I ſee no Reaſon why the; 
may not claim the Rights of the former Peoples. 
Eſpecially fince it has not yet been agreed whit 
Number of Maſters of Families is neceſſary to 
make a People; and ſince, when firſt Mankind 
divided into Nations, a very {mall Number mie 
a People. In Fuftin b Artaxerxes's fitty Sons are 
called Tantus Populus, and Niobe calls her fourteen 
Children a People *. Again a Multitude of Men 
of which a People conſiſts is broken and diflolyeg, 
when not every particular Subject periſhes; but 
when upon Peſtilence, Diſcontent, or Sedition, 
they voluntarily deſert and ſcatter elſewhere; or 
elſe are diſunited, and forcibly carried away, ſo 
that they can never meet or make Head again, 
And therefore it was Flattery rather than Truth, 
when the People of Nium boaſted, that they were 
Anceſtors to the Romans *. 

IX. The Form or Species of the People is de- 
ſtroyed s, if either the whole or the perfect Commu 
nity of Right be loſt. The Community of Right 
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Sect. 5. Here our Author is in the Right. In the Law, upon the Title De Aub. Mod. Uſufr. Ulpian declares for the Opinion of the Sab 
nian Lawyers, who believed that when a Man has demoliſhed a Houſe, or taken in Pieces a Ship, tho' with a Deſign of immeciatey 
rebuilding them, it is no longer the ſame Houſe nor the ſame Ship : and that conſequently the Right of Uſufruit which any one hal 
upon them extinguiſhes. But, in the two other Laws, Paul maintains the Contrary. M Neod! has freely owned this, in his excellen 
"Treatiſe De Uſufrudu, Lib. ii. Chap. xi. Vid. Dionyſium Halicarnaſſæum, Lib. i. de Caſa Romuli. Alex. ab Alexandro, Lib i. 
Chap. i. Mich. Piccardus ad Polit. Ariſtot. Lib. iii. Chap. iii. 

b Plutarch. de ſera Num. Vindict. Pag. 555.B. C. Edit Hoch. He, alſo, ſays, Pag. 559. ibid. that a Commonwealth may be compam 
to an Animal, that does not become unlike itſelf by the different Changes that happen to it with Time, and which has different Ag 
without ever changing for all that its Nature; but has always the ſame eſſential Properties, and is anſwerable or commendable for eve) 
Thing it does or has done as ſuch, as long as the ſame Ties and Compacts which unite it remain pure and undiſturbed ; ſo that to cor 


ceive a Commonwealth as different, only becauſe the Members which compoſe it are a new Generation of People, is as if one Man ve 
made ſeveral diilin& Perſons, as being a Child, a Youth, and an old Man. 


c Vid. Gret. Lib. ii. Chap. ix. 4 Vid. Supra, Lib. viii. Chap. iii. Sect. 29. 
e Lib. ii. Chap. ix. Sect. 4. Vid. Lib. vii. Tit. iv. Lib. xxi. xxxi. D. ym modis Uſusfruct. amitt. c. 
f Vid D. d. I. s Vid. Ju/tin. Lib. v. Chap. vi. Not. 5. h Lib. x. Chap. i. Not. 6. Ovid. Met. Lib. vi. Ver. 197. 
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1 Apuleius Apolog. Fifteen Freemen make a People. Vid. Lib. iii. Tit. iv. Lib. vii. Se&. 2. D. quod cujuſcunque Univerlit. &. 
Where the Title of a Cummunity (a Corporation, not a Commonwealth) 5 N. to remain in one Perſon, but that he is under 4 Na 
ſity of taking Aſſociates in Time. The Digeſt ſays, that tho a State be reduced to one ſingle Perſon, that Perſon preſerves the Nat 
and Rights of the whole State. Sed /i univerſitas ad unum redit, magis admittitur, poſſe eum convenire, & conveniri ; cum jus unis 
in cum reciderit, & tet nomen univerſitatis, Lib. iii. Tit. iv. Quad cujuſcunque univerſit. nomine. &c. _ vii. Seat. 2. It is necell 
however that this Perſon ſhould, as ſoon as poſſible, procure new Aſſociates, to make up the Body of the State. I ſhall add, t0® 
Subject in general, a beautiful Paſſage of Cicero, where he ſays, That a State is not ſubje& to what we call natural Death; and 
« when it does periſh, it is a kind of Emblem of the Deſtruction of the World.” Civitatibus autem mors ipſa pana eſt, gue d 
à para fingulos vindicare; debet enim conſtituta fic efſe civitate, ut æterua fit. Itague nullus interitus eſi Reipublice naturalis, ut tis 
nis, in quo mors non modo necaſſaria eft, verum etiam optanda perſepe. Civitas autem gquum tollitur, deletur, V femile ef # 
dammodo, ut magnis parva conferamus, ac fi omnis hic mundus intereat ac concidat, Apud —_— De Civit. Dei, Lib. xxii. Chap." 


2 Vid. Buchanan. Rer. Scot. Lib. iv. fin. How the Scers were diſperſed by Maximus, Juſt. Lib. xxviii. Chap. i. & Lib. xxx. (i 
viii, But a very learned Scotchman (Mr. Carmichael, in his Notes on the Abridgment of the Duties of a Man and à Citixen, Lid 


Chap. /t. Sect. lt.) ſays, that the Sequel plainly ſhewed, the Scorch were never ſo totally defeated, but they could recover themes 
3 G07, ubi ſupra, Sect. 6. | | 


3 


and Government is entirely loſt, when the Subjects 
ſcatter different Ways, and ſettle in different 


Commonwealths, whether they retain perſonal Li- 


berty, or are forced to ſubmit to a Condition of 
Slavery; the Story of Capua is an Example of 
this Nature . A perfect Community of Right be- 
tween the Members of the ſame Commonwealth is 
loſt, when though the particular Subjects are 
allowed their perſonal Liberty, and are permitted 


a Vid. Liv. Lib. xxvi. Chap. xvi. 
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to inhabit their own Cities, and live in their own 
Country, yet they are under the Government and 
Dominion of a forcign State. And ſuch a People 
are uſually faid to be reduced into the Form of 
a * Province, But barcly the changing Country, 
evacuating Towns, demoliſfing Forts, are not Al- 


terations ſufficient to make a People ceaſe to be 
the ſame. 


1 See above Lib. vii, Chap. v. Sect. 16. 
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a Natural Hiſtory of the Country, with Remarks upon their Government, and the Intereſt of the Engliſh and French 
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VII. Charron on Wiſdom, in Three Volumes Octavo: With a brief Account of the Author. The Third Edition, 
The Fir/t Volume treats of the Knowledge of a Man's own Self, and the Condition of Human Nature in General. Th: 
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2 of his Thoughts upon the Original of the 
Community of Goods, iv. 4. 9. A Remark upon his Proof, 
that one may have a Propriety. in a River, iv. 5. 3. . A Paſ- 
ſage of Ovid miſapplied by him, iv. 6. 8. A Remark 
vpon what he ſays of the Acquiſition of Propriety by the 
Right of the firſt Poſſeſſor, iv. 6. 14. An Obſervation ill 
founded upon one of the Roman Laws concerning Acceſſion, 
iv. 7. 5. A falſe Explication of ſome Terms which concern 
the Meaſures of the Limits of Lands, iv. 7. 11. An Exa- 
mination of his Definition of a Will and Teſtament, iv. 10. 2. 
The Power of diſpoſing of our Goods by Will is derived 
from the Law of Nature, iv. 10. 4. An Examination of his 


Thoughts concerning the Foundation of Preſcription, iv. 12. 8. 


A filſe Application of ſome Examples to the Poſſeſſion of the 


Goods of another upon Credit, iv. 13. 4. A Reflection upon 
what he ſays of natural Meaſure of the Price of Things, v. 
1. 4. Examples of a mixed Contract not rightly applied, v. 


2. 10. Why the Seller ought to diſcover the Faults of the 
Thing ſold, v. 3. 3. Explication of what he ſays concern- 


ing Commiſſions, v. 4. 5. An Examination of his Deciſion 
in caſe that two buy the ſame Thing, v. 5. 5. His Miſap- 
plication of the Action of Joſipb the Patriarch, ib. 7. An 


Example from Strabs miſapplied, ibid, An Examination of 


what he ſays concerning one's Labour being ſerviceable to 
many at once, v. 6. 4, A Remark on his Thoughts upon 
Dan, v. 7. 11. Of his Diſtinction of Things fawourad/e 
and odiour, v. 12. 12, 13, %. A Remark upon a Rule he 
gives in caſe two negative Laws claſh, ib. 23. An Exami- 


nation of what he ſays concerning the Diviſion of Sove- 
reignty, vii. 4. 14. That Princes are above the Law, vii. 


6. 3. An Examination of his Thoughts of the Authority of 


the Roman Dictators, 15. 15, That the Chriſtian Religion 
does not permit the Refiltance of the Supreme Power, vii. 8. 

An Examination of what he ſays of Juſtice, to which the 
[mpoſition of Puniſhment belongs, viii. 3. 5. A Reflection 
upon what he ſays of ſome Sins which ought not to be pu- 
riſhed before a human Tribunal, 16. 14. A Reflection upon 
his ſaying that there is no Rcom for Pardon even antece- 
dently to the penal Law, ib. 16. The Reaſon for granting 
Pardon, ib. 17. An Explication of his Maxim concerning 
the Succours that one ought to grant to an Ally, viii. 6. 14. 
A Remark on what he ſays of thoſe to whom belong the 
Booty taken from the Enemy, ib. 18. An Examination of 
what he ſays, that all Compacts made with an Enemy ought 
tn be obſerved, viii. 7. 2. Cenſured for what he ſays con- 
verning the Time that Truces are limited by, ib. 8. Acts 
© Joſtility are unlawful during the Truce, ib. 9. Concern- 
ing Men taken in the Enemy's Territories when the Truce 
expircs, ib. 11. That it is unlawful for Subjects to depart in 
great Compe nies out of the Kingdom, viii. 11. 4. 

Cundling, Nicholas Ferom, refuted, n. 3. p. 285. n. 3. p. 298. 
n. 8. p 436. n. 8. p. 763. n. 2. p. 838. n. 4. p. 839. His 
Criticiſin refuted, n. 1. p. 795. 

Guntherus, Poet, a Remark upon what he relates of the Empe- 
ror Frederick Barbaroſs, n. e. p. 827. 


H. 
Heraclides, of Polit. a Fault in the Latin Verſion of this Au- 


thor, n. 3. p. 53. 

Hertins, John Nicholas, an Example which he alledges of mixt 
Ad ions not very proper, n. 6. p. 41. Citations not exact, 
n. 1. p. 6. A Reflection upon what he ſays with regard to 
the Right of Srap/e, n. 4 p. 248. And upon the Maxim that 
all Covenants contrary to Sovereign Allegiance are void, n. 2. 
p. 304. A Paſſage of Philo not juſtly applied, n.'3. p. 316. 
A Refutation of what he ſays againſt the Author on the Sub- 
j<& of Oaths, n. 1. p. 383. And on the Subject of a deſert 
Country, n. 2. p. 388. A falſe Remark upon the Term 
abjicire, n. 4. p. 303- An Examination of what he ſays in 
relation to the Right a Subject has of appropriating ſuch 
Things as he finds without an Owner, within the Bounds of 
the State, without the tacit or expreſs Will of the Sovereign, 
n. 3. p. 404. His falſe Explication of a Law quoted by the 
Author, n. 7. p. 540. His falſe Criticiſm and Reaſoning on 
the Subject of the Power which a Man has over his Wife, 
n. 1. p. 570. Other Criticiſms not well grounded, n. 1. p. 
672. n. 2. p. 860. n. 2. p. 867. 

Herodotus, cited, i. 4, 5. i. 5. 8. ii. 3. 9. ii. 4. 19. v. 1. 13. 

Hefind, cited, ii. 3. 2. ii. 5. 3. 

Hobbes, Themar, cenſured for what he ſays concerning inanimate 
Beings, i. 1.12. A falſe Reaſon that he alledges to prove, 

that Morality and Polity are capable of Demonſtration, i. 2. 

4. Cenſured for what he ſays of Liberty, i. 4. 2. And of 

the Nature of Good, ib. 4. And of the common Rule of 

Virtue and Vice, i. 4. 6. A Reflection upon what he ſays of 

Counſels, i. 5. 14. i. 6. 1. 75. 2. Cenſured about the Foun- 

dation of the Obligation of natural Laws, 76. 4. and ii. 2. 

20. and about the Foundation of the Sovereignty that God 

has over Men, i. 6. 10. An Examination of what he ſays of 

diſtributive Fuſtice, i. 7. 9. Of Fuſlice, Injuſtice, and In- 
jury, ib. 12, His Compariſon betwixt the State of Nature 


and that of a Society, ii. 2, 3. Of the Foundation of natu® 
ral Law, ibid. and ii. 3. 16, & /eq. A Refutation of his Prin- 
ciple, that the State of Nature is a State of War, ii. 2. 5, & eg. 
What he ſays of Robbery authorized among the Anciznts, 16. 
10. Cenſured about the natural Equality of Man, ii. 2. 2. 
What he ſays of Lots, examined, iti. 2. 5. His falſe Opi- 
nion of Atheiſm, iii. 4. 4. An Examination of his Opinion 
about the Nature of conveying a Right, iii. 5. 2, 3. Fear of 
being deceived does not juſtify the Non-Performance of a 
Contract, iii. 6. 9. Of the Validity of Promiſes and forced 
Contracts, 15. 13. Concerning his Maxim, that it is ſuffi- 
cient for one to do all he can to keep his Word, iii. 7. 4. 
Whether a Man can by Covenant oblige himſelf to ſuffer 
ſuch Evils as exceed the ordinary Strength of human Nature, 
ib. 5. His Difference between ſimple PaQts and Contracts, v. 
2. 1. Of the Foundation of the Authority of Fathers and 
Mothers, vi. 2. 2, 3. That a ſeparate and independent Fa- 
mily is a State, vi. 2. 10. vi. 3. 1. Of Slaves, vi. 3. 7, 8. 
Of the Means of living ſecurely in the State of Nature, vii. 
1. 8. That there is no Covenant between a Sovereign and his 
Subjects, vii. 2. 9, & /eg. That the People rule in every State, 
ib. 14. Of the Conſtitution of Democracy, vii. 5, 6, Of 
Ariſtocracy, 1. 8. Of Criminals, who are executed without 
the ordinary Courſe of judicial Proceedings, vii. 6.12. That 
the Sovereignty is abſolute, ib. 13, Of Kingdoms eſtabliſhed 
by free Conſent of the People, 16. 17. Concerning Inter- 
regnums, vii. 7. 9. Of the Succeſſion of hereditary King- 
doms, ib. 11, That Frugality is not a Virtue in Princes, 
vii. 9. 10. That civil Laws ought not to be contrary to na- 
tural Laws, viii. 1. 2. That the Precepts of the Decalogue 
are civil Laws, ib. 4. There was not juſt or unjuſt before the 
civil Government, 16. 5. Of the Foundation of that Power 
that Sovereigns have over the Lives of their SubjeQs. viii. 3. 
1, Of his Definition of Pain, 75, 7, Of Criminals guilty 
of High-Treaſon, i6. 33. Of Duelling, viii. 4. 8. Of the 
Foundation of Honour, 16. 13, Of the Fables of the Hea- 
then Poets, 16. The Right that Sovereigns have to the Goods 
of their Subjects, viii. 5. 1. . 
Homerus, Poet, a Remark upon a Reflection that he makes of 


Hector, iv. 2. 14. Whether Money was uſed in the Time 
of the Trojan War, v. 5. 1. 


I. 


J amblicus, Protrept. ii. 1. 6. ii. 3. 15, 18. Explained, ib, 20. 

Jerome, Saint, his Errors in Matters of Morality, pref. $. 9. 

Jeſepbus, the Fewiſh Hiſtorian, a Remark upon the Manner of 
—_— Paſſage in his Jud. Antig. n. 1. p. 587. Cenſured 
about Cain, iv. 4. 6. 


Jesus, the Book of, Chap. ix. of the Oath which 744ua made 
to the Gibeonites, iv. 2. 7. n. 2. 

Jocrates, ad Dem. i. 4. 8. iv. 2. 2. Ad Nicocl. iv. 1. 1. vi. 1. 
19. vii. 9. 2, 4, 5, 8. vii. 5. 22. Paneg. iii. 2. 8. iv. 5. 8. 
Explained and defended, n. 1. p. 642. Ad Phil. ii. 3. 7. viii. 
6. 4. i6.9. 5. ib. 11. 6. Archid. i. 3. 7. viii. 4. 12. ib. 9. 5. 
Areop. 1. 7.11. ii. 3. 10. ib. 4. 15. v. 9. 1. vii. 2. 13. #6, 9. 
4. viii. 4, 5. 16. 12. 2. De Pace, vii. 1, 2. ib. 5. 11. Hel. 
ii. 4. 13. Buſir. ii. 4. 15. An unfit Epithet applied to the 
Nile, iv. 5. 7. viii. 4. 12. Of Nobility, ib. 25. viii. 3. 17. 
ib. 4. 14. Panath. Of the Triballians, ii. 2. 10. The Per- 
fans Hatred of the Greeks, iii. 2.8. iv. 1. 13. vii. 9. 5, 11. 
viii. 1. 3. #6. 11. 6. De Parm. ii. 5. 3. viii. 3. 10, 27. 
Trapex, v. 13.9. Adv. Call. i. 6. 2. li. 5. 2. ili. 4. 1. viii. 

7. gin. iv. 11. 18. 


4. 
Juvenal, a Thought of that Poet concerning Nobility, tak 
from Salluſt, n. e. p. 823. . * 


L. 


La#antius, A Refutation of his falſe Criticiſm founded on Ci- 
cero, concerning Self-Defence, ii. 6. 14. His falſe Explica. 
tion of a Paſſage in Virgil, iv. 4. 8. cited, ii, 3. 1. 16. 4,18 
ü. 4. 19. His Errors in Matters of Morality, pref. $. 9. 
His falſe Criticiſm on a Thought of 4naxagoras, pref. n, 15. 

41. | 

Le 8 See Grand, Le. 

Laertius, Diogenes. See Diogenes Laertius. 

Leo, Saint, his Manner of treating of Morality, pref. F. . 

Law, Roman, how Juſtice is deſigned by it, i. 7. 6. The De- 
finition of natural Law, ii. 2. 2. By the Se of the 
Deeds, the Creditor forgives the Debt, v. 11. 7. Concerniu 
an Article of a Leaſe, ih, A Limitation of that Maxin® 
that what is null in its Original, cannot be made valid by an 
After-act, iii. 6. 14. An Explication 


6. 14 of a Law c 
ſimple Promiſes, iii. 6. 15. Of another which 3 


Strumpets, iii. 7. 9. Of the Larw that permits the ſwearing 
againſt a Woman, that ſhe is not with Child, iv. 2. 2. A 
Remark upon the Inſtitution of the Emperor Frederick, con- 
cerning the Oaths of Children in their Minority, iv. 2 11. 
Pigeons and Peacocks are falſely reckoned amongſt thoſe 
Fowls which are termed wild, iv. 6. 5- A Remark on what 
they ſay of wild Beaſts which recover their natural Liberty 
ib. 12. A Defence of that Maxim, that Plants go with 
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An IN DE X of the AuTnors explained, &c. 


the Soil, iv. 7. 5. About Paper and Parchment, i6. 7. 
Concerning Specification, or turning a Thing into a new 
Form or Shape, ib. 10. Diſputes about Poſſeſſion, iv. 9. 7. 
Of the Definition of Preſcription, iv. 12. 2. Of the Divi- 
fion of Conventions and ContraQs, v. 2.2, 3. An Exami- 
nation of a Law which preſcribes what Damage is ſufficient 
to make void a Contract, v. 3. 9. Of another Law which 
permits one Man to over-reach another, ib. 10. A Defence of 
that Law, which concerns Judges whoſe Opinions are diffe- 
rent, vii. 2. 18, A Remark upon a Diviſion of Obligation, 
viii. 3. 5. Examples of an unjuſt Partiality in puniſhing 
Crimes, 16. 25. A Reflection on what the Civil Law faith 
concerning the fam of the Fad, viii. 4. 7. | 

Libanius, a Thought of that Orator taken from Demoſthenes, n. 2. 
p- 70. Cited, i. 3. 15. i. 5. 14. i. 6. 14. i. 7. 4. ii. 1. 6. 
U. 3. 16, 18. ii. 4. 7. li. 5. 2, 18. 

Lisſius, Fuftus, a falſe Maxim in Politics advanced by him, iv. 
I. IQ. 

Livy, Titus, cited, i. 3. 4. i. 4. 10. i, $. 9. I. 6. 10 14. 1. 7. 
4. A Paſſage of his explained, viii. 9. 2. 

Locke, John, critical Remarks upon his 'Treatiſe of Civil Go- 
vernment, n. 8. p. 702, 763. | 
Lucian's Dialog. i. 4 3. i. 5. 14. ii. 3. 18. ii. 4. 3, 13. it 

conviv. il. 4. 13. ii. 5. 3. 
Lucretius, Poet, cited, 11. 2. 2. ii. 3. 10. ii. 4. 9. A Reflection 
on what he ſays againſt the Sceptics, v. 12. 19. 


M. 


Mattheus, Anton. a Refutation of what he ſays of Men reduced 
to extreme Neceſſity, ii. 6, 7. Of Oaths extorted by unjuſt 
Fear, iv. 2. 8. Of Tulins Cz/ar's Oath to the Pirates, ibid. 

Matthew, Haanel, the Book of, an Expreſſion in this Book 
compared with another in Sephecles which reſembles it, n. 6. 
p. 329. Reflections on the Parable of the Treaſure found in 
a Field, n. 3. p. 478. Upon the Parable of the King and 
his Servants, n. 1. p. 517. 

Melancton, Philip, Charadter of his moral Works, pref. $. 29. 

Milton, John, an Examination of his Reaſons concerning Di- 
VOrce, Vi. 1. 24. 

Molefworth, his Remark upon paying the Toll of a Bridge or 
River, n. 3. p. 250. 

Mantagne Michael, a Reſutation of what he ſays in relation to 
the Difficulty of deciding certain Queſtions in Morality, pref. 
$. 3, 4. His Reflections on a good Conſcience, n. 1. p. 144. 
One of his Thoughts taken from Seneca, n. 2. p. 144. Re- 

, AeQtions upon Vice. n. 3. p. 144. cited, 1. 8. 5. ii. 3. 7, 8, 
ii. 4. 19. v. 4, 3. Thought taken from Aulus Gellius, n. 4. 
p. 488. Reſlections on the Memory of Princes, n. 3. p. 762, 

Marnacius, the Lawyer, his falſe Explanation of a Paſſage in the 
Corinthians, v. 3. 10. 

Mullar, Polycarpus, refuted, n. 5. p. 421. 

Muret, Marc. Anton. a Thought of Ariſtotle which he attempts 
to juſtify, refuted, n. 2. p. 39. 


N. 


Nicholas, Peter, a Thought in his Art of Thinking taken from 
Montagne, n. 2. p. 70. and n. 5. p. 171. 

Nicholas, Damaſcenus, a Paſſage of that Author explained, n. 5. 
p- 472. 


O. 


Olrecht, Ulric, his Criticiſm on the Author refuted, n. 3. p. 
802. 

Origen, Character of his mor-] Reflections, pref. F. 9. 

Ojiarder, John Adam, ciiticiled, vii. 3. 3. 


F. 


Perizenius, James, Remarks on one of his Notes upon lian, 
n. 5. p. 472. 

Philavs, ck upon 2 Paſſage of that Poet, n. 1. p. 96. 

Phil, the Jew, a Paſſage of his criticiſed, n. 1. p. 316. His 
Character of a Prince, vii. 4. 11. A Paſlage of that Author 
corrected, n. 1. p. 124. 

Philhſtratus, a Paſſage of that Author not juſtly applied, n. 1. 

324. cited, iv. 2. 13. 

Placette, John, Reflection on what he ſays. in relation to a Lye, 

n. 1. p. 325. and in relation to an _ n. 1. p. 340. n. 2. 
. 344. n. 2. p. 349. and n. 4. p. 35s. 

1 A of his * of Morales dud Poli- 
tics, pref. $. 21. A Paſiage of his correCicd, n. 5. p. 16, 
Explanation of his Idea of Falſehood, n. 7. p. 329. /eg. 
Refutation of what he ſays about Names, iv. 1. 4. and of his 
Com munity of Goods. iv. 4. 7. and of Women, vi. 1. 15. 
A Reflection on what he fays of the Puniſhment of incorri- 
gible Sinners, viii. 3. 10. i. 2. 6. E „ & Yo 6. 3h, 
14. i. 6. 10. ii. 3. 2. His Opinion of the State of Nature, 
ii. 2, 3. ii. 3. 1. ib. 7. ii. 4. 13. 19. ii 5. 14. Montaigne's 
Judgment of his Dialogues, pref. F. 28. 

Pliny, Sen, a Remark upon what he ſays in relation to the Laca- 
dimonians inventing Serv itude, n. 4. p. 613. Upon the 


Plutarch, his Thoughts of Morality, pref. $. 28. A 


Po/bius, a Remark upon a Paſf ge of that Hiſtoria 


Thucidides, a Paſſige in that Author corrected, n. 3. 
Titus, Livy. | 
Titins, Gerard Gottlieb, his Reflection on a Maxim of ©” 


Origin of Alliances, viii. 9. 1. 


Cited, i. ” a : 
3. 14. li. 4. 13, 15, 17. 4+8.i.1.6,8, i. 


upon what he ſays in relation to the Method of Reme rh 


taki * 
ſion, n. 2. p. 391. Whit he ſays of civil Society, 8 Polleſ. 
His falſe Criticiim on a Sentence cf Euripedes, n 7 OS, 
1 of this Author cortedted, n. 5. p. by 1 8. 

aſſage corrected, n. 1. p. 46. Falſe Hiſtory cone... er 
Patricians, viii. 4. 28. o concerning the 


u, N. a. 
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Q 


Quintiliar, a Reflection on a Paſſige of his concerning A 
cates for Criminals, iv. 1. 21. His Opinion concer 


Charge, v. 4. 7. Of Puniſhment, viii 3, 4. 
R. 


deo. 
ung A 


Rapin, Lencis, an Anachroniſm of that Author on the Subjeg 
Hegefias and Theodorus, pref. n. 5. p. 50. Remarks oh * 
Judgment he paſſes on the Morality of Ariſtotle, pref. &. 2 ” 

Roy, Hugh, an Examination of the Principles on which le Foe 
the Right of Preſcription, iv. 12. 6. —_ 


8. 


Sacy, Lewis, a Remark on two Paſſages in his Treatiſe of Amity 
n. 8. p. 349. and n. 4. p. 494. dt 

Sad-der, Remarks upon his Book, pref. F. 14. 

Samuel, the firſt Book of, an Explanation of a Paſſive in that 
Book, vii. 6. 9. 5 N 

Sanderſon, Robert, a Reflection on what he ſays of Oaths, iy. 2: 

Sharrack, Robert, a Remark on what he ſays of this Rule, 9. 4 
tibi fieri non vis, &c. ii. 3. 13. 25 

Schneider, John, cenſured, n. 1. p. 85 3. 

Selen, Fobn, Character of his Book, entitled, 77. Law of Na. 
ture and Nations according to the Doctrine of tis Hebrew, bref” 
$. 29. A Reflection on what he ſays that Slavglters com: 
mitted in War are a kind of Puniſhmeut, viii. 3, 4. 

Seneca, his Stile and Morality coniidered. pref” $. 8. His {1% 
Opinion of Contrada and Bonds of Oblivation, iii. 6. 16. A 
vain Subtilty on the Subject of Pardon, viii. 3. 15. Ot Com. 
munion, iv. 4. 2. : 

Sidney, Algernoon, a general Remark upon his Treatiſe of Co- 
vernment, n. 3. p. 604. A Reflection on what he ſays of a 
Thought of Arifcthe, n. 1. p. 689. 

Serrates, his Morality conſidered, pref. F. 20. 
Philoſophy cenſured, vii. 3, 4. 

ME Paſſages of that Author explained, n. 2. p. 162, ir, 
4. 164 - 

Spanheim, Exechiel, defended againſt James Gronewius, n. 1, 

. 199. 

Saeed, BinediS, a Remark on what he ſays on the Foundation 
of the Law of Nature, ii. 2, 3. Of Atheiſts, iii. 4. 4. 

Strabo, Hiſtor. commended, iv. 1. 15. A Paſſage of that Au: 
thor explained, n. g. p. 472. 


T. 


A Thought in i; 


Tacitus, Cornelius, a Remark upon a Paſſage of that Hiſtorian, 
iv. 11. 18. 
Terence, a Thought of that Poet explained and defended, vii, 
3. 20. a 
Tertullian, his Errors in Matters of Morality, 5. 9. 
Theodofius, the Judgment he paſſed on the raſh Action of A 
pref. F. 9. 
Thomaſius, James, his Remark upon the Reaſon why the Rane! 
Lawyers eſtabliſhed a Law common to Man and Beall, n. 4 
Wo ERR 
Thomaſins, Chriflian, a Reflection upon what he ſays relating b 
a dubtful Conſcience, n. 4. p. 27. And the Right of Buri! 
n. 4. p. 149. And on the exterior Acts of Religion, . b. 
p- 152. And on the Reparation of Damage in a Cale pate 
accidental, n. 1. p. 217. And on a Caſe purely phyfici, ! 
3. p. 217. As, alſo, on what he ſays in relation to the vic 
ceſſion of illegitimate Children, n. 2, p. 222. And upon Us 
Magiſtrates claiming the Goods of a Robber, n. 1. p. 245 
And on the Queſtion, whether Law and Obligation 49 
anſwer to each other, n. 1. P. 466. And upon the Con. 0's 
of a Promiſe, n. 5. p. 278. And, alſo, of a Teftamett, 
p. 297. And on what he ſays in relation to Preſcription, ls 
p. 442. And on what he ſays relating to ſome C 
Preachers who pray for Shipwrecks on their Coafts, v. 1.“ 
45 3. And on the Title of the Code, de reſcinderda vird, i, 
n. 5. p. 481. 2 ſeg. and n. 1. p. 482. And upen s h pe 
Contract of buying and ſelling, n. 4. p. 496. H ale“ 
tieiſm on the Author, n. 2. p. 800. and v. 2. p. 801. 
P. 109 


See Livy, Titus, 


: _ 
thor, relating to a daubfful Conſcience, n 1 p. 23 * 
falſe Criticiſm on a Paſſage of the Author relating tote, 
2 0 


of Nature, n. 3. p 98. And on the Subject of Sociableneſs, 

n. 1. p. 134. And upon the Subject of the Equality of hu- 

man Nature, n. 2. p. 225. A Reflection upon what he ſays 
on this ſtion, whether the Receiver of a Loan be bound 
to thoſe Chances which he has not Power to prevent, n. 3. 
p.490. His Criticiſm on the Author's dividing Things into 
2courable and odious, n. 1. p. 543. . 

Fever, Gottlieb Samuel, his falſe Criticiſm on the Author, n. 3. 


23. 
13 Journaliſts of, their pleaſant Miſtake, n. 3. p. 118. 
V. 


Valerius Maximus, Cited, i. 5. 14. i. 6. 17. i. 7. 4+ ii. 3. 7. 
ii. 4. 19. ii. 5. 15. A Paſſage explained, iii. 1. 6. 

Vander Muelen, a Reflection upon what he ſays in his Commen- 
tary on Grotius, n. 3. p. 219. 

Vaſques, an impious Maxim of that Caſuiſt, ii. 3. 4. A Re- 
fleftion on what he ſays of penal Laws, viii. 3. 5. 

Valtrius Paterculus, his extravagant Encomium upon Scipio mi- 
lianus, cenſured, n. 7. p. 16. 

Velthuſen, Lambert, an Examination of what he ſays in relation 
to moral Cauſes, i. 5. 3. Of his fundamental Principle of the 
Law of Nature, ii. 3. 6, 12. His Opinion of Shame, vi, 
1. 30. 

Adels, Francis de, an Examination of what he ſays in Favour 
of the Spaniards, iii. 3. 9. Concerning the Liberty of Com- 
merce, 1b. F. 12, 


An IN DE X of the AuTHoRs explained, &c. 
Virgil, an Explanation of a Paſſage of that Poet againſt Lacan 


tius, iv. 4. 8. 
W. 


Winkler, Benedict, Character of his Book, entitled, Principia 
Juris, pref. F. 29. : 

Wallafton, William, Remarks upon his Religion of Nature dili- 
neated, n. 1. p. 131. Critical Remarks upon the Supplement 
to that Author, n. 4. p. 190. and n. 1. p. 207. 

Woffiur, JF ame: Gabriel, what he ſays againſt the Author criticiſed, 


n. 4. P. 490. & ſeq. 
Z. 


Ziegler, Gaſpard, his diſadvantageous Opinion of our Author, 
pref. F. 38. Confounds two Sorts of moral Certainty, i. 2. 
11. A Remark upon what he ſays of the Obligation of re- 
pairing a Damage, iii. 1. 4. Concerning the Gain which a 

n makes, ib. F. 7. Of ſecuring the legitimate Children 
from any Damage by an adulterous Off- ſpring, ib. f. 9. Of 
a ContradiQtion attributed to Grotius, iii. 3. . Of negative 
and poſitive Communion, iv. 4. 2. Of the Origin of Pro- 
perty, ib. 11. Of the Property of wild Beaſts taken as Game, 
iv. 6. 7. Of wild Beaſts which return to their firſt Owner, 
ib. 12. A falſe Application of a Law of the Digeſ, iv. 13. 

A Reflection ill founded on a Diſtinction of Grotizs, con- 
cerning paterral Power, vi. 2. 7. 
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Moſt material T H I N GS 


Which are mentioned or explained in the 


TzxT, NorzEs, or M. BARBEYRAC's PREFAToRY Dliscouzsg. 


A. 


Bandoned, how a Thing abandoned may return to its firſt 


Proprietor, iv. 6. 12. 
Abandoning a Thing tacitly, whether Preſcription can ariſe 


from it, iv. 12. 8. 
Abdaa, or Abdas, his imprudent Zeal for Religion, pre/. f. . 
Abdication, what it is, iv. 11. 11. 


Abraham, whether Abraham acted prudently in calling Sarah his 
Siſter, iv. 1. 11. 


Abſent, abſent Members, when not to be conſidered in Aſſem- 
blies, vii. 2. 19. 

Abſurdities, to avoid them general Terms are to be reſtrained, 
v. 12. 19. and their common Signification not ſtrictly ad- 


hered to, ibid. F. 8. 
Academicians, a Se& of ancient Philoſophers, their Sentiments, 


pref. . 24. PEPE R, 

Acceptance, it is neceſſary to make Promiſes irrevocable, 111. 6, 
15. Whether a third Perſon may accept in our Behalf a Pro- 
miſe made to us by another, 16. 9. 5. 

Acceptilatio, what it is, v. 11. 7. 

Acce/ſions, what they are, iv. 7. 1. Rules to determine to 
whom they belong, ib. 2. e Whether a Prince out of his 
own Income may make Acceſſion to his own Patrimony, viii. 


, 8. 

42 how many Ways one gives an Account of his Conduct, 
vii. 6. 2. 

Accu ſations, unjuſt are diſad vantageous to the Perſons accuſed, 
viii. 4. 7. None would be innocent, if it were enough to 
bring an Accuſation againſt a Man, ibid. 

Aeeuſer, why he ought to lay open all paſt Actions of the De- 
linquent, viii. 3. 22. 

Accuſed, whether the Perſon accuſed innocently may deny the Fact 
with which he is charged, vi. 1. 20. An Agreement with 
the Accuſer is ſuppoſed a Confeſſion of the Crime, viii. 4. 7. 
Why the Perſon accuſed may appeal to his paſt Conduct, viii. 
3. 22. A Man does not become infamous by being barely 
accuſed, viii. 4. 7. 

Acquittance, or Diſcharge, what it is, v. 11. 7. | 

Acquiſition, originary, iv. 6. 1. Derivative and the Sorts of it, 
ibid. 10. 1. Natural and Civil, ibid. 6. 11. 

42, how far thoſe who concurred in the ſame Ad of Damage, 
are all reſponſible for it, iii. 1. 5. There are dividual and 
individual Act, ibid. 

Adora upon the Stage, they had a Mark of Infamy ſet upon them 
by the Roman Laws, viii. 4. 6. 

Aion, in what Caſes one Man may be anſwerable for the Aion, 
of another, i. 5. 14. Becauſe an Action is advantageous or 
hurtful, it does not follow that it is morally geod or evil, 
ibid. 2. 6. Good Actions are the ſureſt Foundation of Glory, 
viii. 4. 12. In what Senſe human Actions are indifferent in 
themſelves, i. 2. 6. Actions pure and mixed, what they are, 
ib, 7. 7. When a Man is ſaid to be compelled to act, 6. 
4. 10. Mixed Actions, ibid. ſ. 9. Actions which make a Part 
or no Part of Commerce, t#btd. 7. 7. What it is that ſets a 
grether Value upon thoſe, that make a Part of Commerce, v. 
1. 6. 

Aftion meral, what a moral Action is, i. 5. 1. What is the 
Matter of it, ibid. ſ. 2. The Form of it, ib. ſ. 3. It has 
the Nature of a poſitive Form, ib. ſ. 4. How its Effects are 
diſſolved and extinguiſhed, #5. 9. 6. How many different 
Qualities it can have, ibid. 7. 1. Its Quantity or ab/olute 
Ellimate, ibid. 8. 1. Its Relative, ibid. ſ. 5. What moral 
Aion is perfect in its Kind, ibid. ſ. 4. What is meritorious, 


ib. 9. 5. Actions neceſſary or indiſpenſible, and 1 
allowed, ib. 7. 2. Good or Evil, "a 7, - ages by 
oY One good Action is not better than another, 15 8 l. 
Actions juſt, i6id. 7. 7. Unjuſt, ibid. ſ. 14. When it is not 
imputed to the immediate Performer of it, ibid. 5. 14. 
Action in Law, there are Actions wholly rivileged by the Ciyil 
Law, v. 11.15. Aion: after a conitant Silence for thirty 
Years utterly drop, n. 2. and 3. p. 441. A per/onal Adin: 
what it is, n. 3. p. 417. Action Real, ibid. Actions in fixed 
Forms of proceeding, v. 2. 7. Unſcaſonable Action, p.: 
and 4. p. 263. Hicripti maleficii, viii. 1. 1. Inflituteria, 4 
3. Pp. 309. Exercitoria, ibid. n. 2. De tigno juncto, n. 1, b. 
400. Noxalis & pauperici, iii. 1. 6. Of Robbery, iii. 1, $ 
Action founded upon Commiſſion, v. 4. 2. Quad ju, n. l 
p. 523. Adion of falſe Debt, iv. 9. 4. Of Things give 
upon a certain Cauſe, which Cauſe did not follow, 14:4, . 4 
Actions whereby one may recover a Thing given, and wha 
not, ibid. Action upon concealing the Qualities of any Thing 
ſold, Sc. v. 3. 2. Of Condemnation, 16. 11. 15. Pn 


amotarum, viii. 13. Negotiorum geſtorum, iv. 13. 13. v. 4. 1. | 
Adam, he had the ſole — of ks s hing while ke wa : 
the only Man in the World, n. 2. p. 363. Whether his 4 
Poſterity are beholden to him for their Right to the Goods > 4 
this World, ibid. ſ. 4. 11. Whether he gave Names to ll 
Creatures agreeable to their Natures, iv. 1. 4. 
Addietio in diem, what it is, v. 5. 4. 4 
Adgnati in the Raman Law, what, n. 4. p. 542. , 
Adoption, what it is, n. 3. p. 542. An adoptive Father ſuould be 
preferred to a natural Father, and the Reaſon of it, iv. 11,13, 4 
Aapromifor, what it is in the Roman Law, n. 7. p. [523.] 
Advantage of another, how many Ways it may be procured, I F/ 
3. 2. | 
Adventure, ir one may adventure Money, n. 2. p. 529. | 
Advocate, he onght not to take Money of both Parties, v. 1. 
He ought not voluntarily to undertake a bad Cauſe, iv. 1. 2 
If he may uſe falie Colours, or feigned Arguments to Ce! I 
his Party, bid. 0 
Adultery, what it is, i. 1. 6. viii. 1. 3. A jult Cauſe of l. | 
vorce, Vi. 1. 21. Whether the Huſband, who lies with Arc 
own Wife, taking her for another's, commits Agu/tery, i. Arc 
16. Whether the Adulterer ought to indemnify the Haba Ari, 
and his Children, iii. 1. 9. | Ari 
Affairs, when one manages another's Afairs at his own Col: . Arif 
Charges, the other ought to requite the Pains, and reſund d Arm 
Charges, ibid. 6. 2. iv. 13. 13. Arm 
Affinity, when it ceaſes, vi. 1. 36. What Degrees of 4/n® P. 
forbid, zbid. F. 35. | T | Arm, 
Age, its different Degrees, i. 1. 10. What Age is capt" Arts, 
meditating Guile, ibid, What is the Foundation oi ce 
Reſpect and Honour we pay to old Age, vi. 4. 12. 5 85 
0 


Aegreſſir, he is not always the Aggreſſor, that firſt t:k*? 
Arms, ii. 5. 6, If one may always ſlay an unjuſt Agg. 
n. 5. p. 180. Or one that aſſaults another by Miſtake, '-! 
5. Or one that is more uſeful than the Perſon aſſault” 
I. 14. Or who only would maim, not kill, 1314. $. 10. 
who makes an Attempt upon another's Honour or Cat 
ibid. 1. 11. Or for giving a Box of the Ear, ibid. 1.1%, 
the Aggreſſr who firſt gave the Injury, may fairly ref“ 
other Man when he endeavours to revenge it, ibid. f. % 

Air, whether it may be appropriated, iv. 5. 2. 2 

Alienation, a Conſequence of full Property, ibid. 9. 1. l 
ceſſary Conditions, ibid. ſ. 2. 3z. Whether in the A 
of Property Delivery is required, ibid. ſ. 5, &c. The kf 
of Alienation is not always joined with a Right of F. 


Whether Deliverance ſhould precede or accompany Aliena- 
on, ibid. F. 5. & eg. 

Minute 3 nmple or conditional, ibid. $. 4. If the 
Alienation of a Kingdom, or any Part of it, is in the Power of 
the King, viii. 5. 9. 0 3 
/lliances, what they are, and of how many Sorts, viii. 9. 1. 
& jeg. They are made by both Parties in Proſpe& of ſome 
Advantage, ibid. F. 5. How they may be broke, ibid. F. 11. 
Real and perſonal Alliances. ib. ſ. 6. Rules to diſtinguiſh 
them, ib. ſ. 7, 8. Equal Alliances, and their different Sorts, 
ib. f. 3. Unequal Alliances, 15. ſ. 4. Alliances for the 
Eſtabliſhment of ſome Things, as far as they are due by a 
Right of Nature, ib. ., 2. and ii. 2. 11. 

Allies, it by Allies are meant ſuch only as were Allies when the 
League was made, or ſuch as are afterwards taken into Alli- 
ance on either Side, viii. 9. 10. He that hath bound him- 
ſelf in an unequal Alliance with another, doth by that very 
Act acknowledge a Superiority of Worth and Dignity in the 
other, ib. 4. 15. Whether an unequal //ly does not thereby 
endanger his Sovereignty, ibid. 9. 4. Every Ally is to have 
his Share of the Booty, ibid. 6. 18, In what Caſes he is 
obliged to aſſiſt his Allies, ibid. 6. 14. When two Parties, 
both Allies to a third, make War upon one another, which 
of them the third Ally ought to aſſiſt, ib. 9.5. When he 
may break his Alliance, ib. N it has been ſtipulated 
between two Allies, that one ſhould not paſs through the 


Point of Convenience, in Time of War, v. 12. 4. 

Alluvion, what it is, iv. 7. 11. Of ſuch as divide Kingdoms, 

ibid. Of ſuch as divide particular Eftates, ibid. G 12, 

Ambaſſies, Law of Ambaſſies, upon what founded, ii. 3. 23. 

Ambaſſador, his general. Duties, vii. 8. 10. He is not reſpon- 

ſible for what he ſays by his Maſter's Order, i. 5. 14. When 

he can return home of himſelf, v. 12. 20. When he may 

be looked upon as a private Perſon, viii. 4. 21. Whether an 

Ambaſſador of a Republick ought to yield to that of a King, 

ib. ſ. 20. Whether Repriſals may be made upon an Am- 

baſſador, n. 2. p. 845. and n. 5. p. 867. Whether he is to 

enjoy the Privileges of an Ambaſſador in a State whereof he 

was a Member, viii. 11. 3. | 

Ambiguities, how they may be explained, v. 12.5. 

Ambition, a general Evil, vii. 1. 7. That of Conquerors does 
not make a War juſt and lawful, viii. 6. 5. 

Analigy, it ought to yield to Uſe, iv. 1. 4. 

Anaxagoras, Opinions of that Philoſopher in Matters of Mora- 
lity, pref. F. 19. 

Anceſtors, their Glory ſerves but to ſet in a clearer Light the 

Shame of their degenerate Poſterity, viii. 4. 31. Their Po- 

ſterity is frequently reſpected upon their Account, viii. 3. 17. 

Animals, to whom belong their Breed, iv. 7. 4. Tamed and 
wild, ib. 6. 5. Sociable Animals, vii. 1. 3. 

Antiquity alone hath no real Honour in it, viii. 4. 17. | 

Apology, if thoſe who make an Apolige for a bad Action, are an- 

ſwerable for the Damage, iii. 1. 4. If one can make juſtly 

an Apology for the Crimes of his Prince, viii. 1. 7. 

Apprentice, if one may juſtly exact of every Apprentice ſo much 

as he alone ſhould pay, if none elſe were to be taught the 

ſame Thing, v. 6. 4. 

Hpprover, if he ought to be puniſhed as much as the Author of 
an evil AQtion, iii. 1. 4. 

Arbitrators, who they are, v. 13. 3. How many Sorts there 

are of them, 1b. ſ. 5. The Duties of an Arbitrator, ib. 1. 4. 

Whether there may be any Meeting betwixt the Arbitrator 

and the Parties concerned, 156. If one is obliged to acquieſce 

in his Determination, juſt or not, ib. What Perſons ought 

not to be Arbitrators, ib. After what Manner he ought to 

execute his Sentence, ib. ſ. 10. Of referring a Matter to his 

Judgment, v. 13. 3. | 

Arceſilas, Chief of the 4cademicians, his Sentiments, pref. F. 25. 

Archelaus the Philoſopher, his moral Sentiments, pref. F. 19. 

Ariſtippus the Philoſopher, his Character, ref. F. 23. 

Ariſlo, of Chios, his Sentiments, pref. F. 27. 

Ariſtocracy, what it is, vii. 5. 3. How it is formed, ib. ſ. 8. 

Arms, what we underitand by that Word in Treatic., v. 4. 7+ 

Army, what is underſtood by it, v. 12. 4. If one ſhould give 
Paſſage though his Country to a ſtrange Army, iii. 3. 5. 

Arms, Coats of Arms, their Uſe and Antiquity, viii. 4. 30. 

Ari, Men are entirely inſtructed in ſuch Arts as are moſt ne- 
ceflary for Life, n. 1. p. 101. 

Articles, the particular Articles of a Contract are as ſo many 
Conditions, iii. 8. 8. 

Aſcendants, they ſucceed upon Failure of Iſſue in the Deſcen- 

„ , Iv. 11. 13. 

* Deciſion of a pleaſant Diſpute about the Shadow of an 
. . 

AJuffinrs are infamous, viii. 4. 5. If one may make uſe of 

them againſt an Enemy, ib. 6. 16. They cannot demand 

their Reward, nor be compelled to commit that Murder they 

were engaged in, iii. 7. 7, Whether the Man who only 

makes an Attempt to kill another, ought to be puniſhed with 

Death, viii. 3._23. 

mbh, how many Perſons it ought to corſilt of, vii. 2. 19. 

Afeciates or Partners, their mutual Offices, v. 8. 4. It one 

2 


Conditions requiſite for an Alienation, ibid. F. 2. 3. 


other's Territories with an Army, what is to be done, in 


An INDEX of the moſt material Things, &c. 


Aeciate is reſponſible to reſt for the Loſſes occaſioned by 
him, 16. He ought to have a Part of the Profit, that par- 
takes of the Loſs, 16. F. 3 | 

Aſſurance, a Contract of Aſſurance, vii. 9. 8. 

Alumi, or Places of Refuge, why they were eſtabliſhed under 
the old Law, ii. 5. 15. If thoſe who fled thither were not 
liable to repair the Damage, iii. 1, 7. 


Aſtrology, it is contrary to 2 ** and Morality, ii. 4 4. 


theiſm, it wholly deſtroys all natural Obligation, iii. 4. 4. It 
is not a ſimple Fault of Imprudence or Ignorance, 76:4. 

Atheiſts, how many Sorts there are of them, n. 1. p. 262, If 
they have any true Idea of Duty, Right, and Obligation, n. 
2. p. 153. If they ought to be tolerated, n. 2. p. (61. If 
one may juſtly puniſh. them for their Infidelity, n. 1. P: 262. 
If one may place any Truſt in them, n. 6. p. 283. If a So- 
ciety of Athei//; would not be more corrupted than thoſe 
which keep the fundamental Principles of Religion, though 
mixed with Error and even [dolatry, n. 3. p. 139: 

Avarice, how far commendable, ii. 4. 10. 

Auction, publick, what it is, v. 5. 8. The Law of this Sort of 
Sale, v. 1. 10. 

Audaciouſneſs aggravates the Crime, n. 2. p. 783. 

Avocatoty Commands, what they are, and of what Force, viii. 
11. 3. 

Authority, what it is, viii. 4. 10. How it may be the principal 
Cauſe of moral Actions, i. 5. 14. The Authority of Maſters 
is a Hindrance to the Diſcovery of Truth, ii. 4. 13. And 
of Teachers in the Diſcovery of the Impropricty of an Action, 


i. 3:5. 
B. 


Bail, See Surety: 

Bailiffi, why their Office is accounted diſhonourable in many 
Places, viii. 4. 6. 

Baniſbment, whether it is lawful or not, viii. 11. 7. He that 
is condemned to it, ceaſes to be a Member of the State, ibid. 

Barbary, part of Afrige, it the People of it ought to be looked 
upon as wholly infamous, viii. 4. 5. 

Barrenneſi, it is not a ſufficieut Cauſe ſor breaking Marriage, vi. 
[36 

Baſtards, they are as near related to their Parents as legitimate 
Children, iv. 11. 6. Maintenance is due to them, ibid. They 
may Share with the Legitimate, if their Parents die inteſtate, 
ibid. F. 9. How they are looked upon in many States, viii. 
4. 6. Their Legitimation or Reſtitution in the Blood does 
not change the Nature of the Thing, but only produces cer- 
tain moral Effects, ibid. F. 26. They are not reputed Baſ- 
tards, though the Law renders the Marriage null, provided it 
was contracted through Ignorance, n. 2. p. 32. | 

Batchelor, if he is always free to remain ſo, vi. 1. 7. 
Civil Laws can oblige certain Perſons to it, ib. ſ. 8. : 

Beaf!s, wherein conſiſt their Liberty, ii. 1. 4. There are two 
Extreams to be voided in Reaſoning upon the Springs of their 
Motion, i. 3. 1. Morality taken 4 their Example is not 
ſolid, ii. 3. 2. No Law common to them and Men, bid. 
$. 2. If we may lawfully kill and eat them, iv. 3. 4, 5. 
We ought to ſpare thoſe which are ſerviceable to us in our 
Huſbandry, n. 2. p. 362. Why God forbad the Vaelites to 
eat ſome Sorts of Beaſts, n. 1. p. 359. If the Owner of a 
Beaſt is reſponſible for the Damage it cauſes, iii. 1. 6. and 
iv. 3. 5. When our Neighbour's Beaft falls into a Ditch, we 
ought to help it out, though he is our Enemy, iii. 3. 4. 
Why the Law of Moes ordered the Beaft to be ſlain with the 
Man that had abuſed it in an unlawful Way, ii. 3.3. Wild 
Beaf!s of a Park or Foreſt, to whom they belong, iv. 6. 11. 
How they may be reſtored to their firſt Owner, 16. ſ. 12. If 
the Marks which one puts upon them is ſufficient to preſerve 
his Property in them, i. How to take Poſſeſſion of a Herd of 
Cattle, iv. 9.7. The Right of putting them to drink in a 
Neighbours Field, iv. 1. 12. 

Beatitude. See Felicity. 

Beauty, it is not a lawful Reaſon to pardon one convinced of 
a capital Crime, viii. 3.17. Disfiguring the Face of a Virgin 
requires Compenſation, iii. 1. 8. 

Rees, they are wild by Nature, iv. 6. 5. The Difference be- 

' twecn their Communities and human Societies, vii. 2. 4. 
Whether that Man is guilty of Treſpaſs, who by poiſonin 
the Flowers of his Garden, cauſes the Death of his Neigh- 
bour's Bees, n. 5. p. 212. 

Beggars, the Profeſhon of luſty Beggars ſhameful and highly 
blameable, ii. 4. 15. and iii. 2. 1. Upon what Condition 
they ought to be regarded in States where they are tolerated, 
vili. 4. 5. 

Being, what a phyſical or natural Being is, i. 1. 2. A moral 
Being, ib. 1. 2, 3. Who is the Author of moral Beings, ib, 
Their Original and End, ib. ſ. 4. Their Hffects and Virtue 
16. Their different Sorts, ib, ſ. 5. How they are deſtroyed, 
i& i, 24. 4 

Benefactor, if in the Inheritance of an Inteſtate he ought to be 
preferred to Parents, iv. 11. 16. 

Benefice, when it is vacant, v. 12. 8. 

Beneficence, the Excellencies and Rules of that Virtue, iii. 3. 15. 
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Moſt material T H I N GS 


Which are mentioned 


TExr, Norzs, or M. BarBEYRac's PRETATORY Discourst. 


A. 


Bandoned, how a Thing abandoned may return to its firſt 


Proprietor, iv. 6. 12. 
Abandoning a Thing tacitly, whether Preſcription can ariſe 


from it, iv. 12. 8. 
Abdaa, or Abdas, his imprudent Zeal for Religion, pre/. 5. g. 


Abdication, what it is, iv. 11. 11. X 


Abraham, whether Abraham acted prudently in calling Sarah his 


Siſter, iv. 1. 11. 
Abſent, abſent Members, when not to be conſidered in Aſſem- 


blies, vii. 2. 19. 
Abſurdities, to avoid them general Terms are to be reſtrained, 
v. 12. 19. and their common Signification not ſtrictly ad- 


hered to, ibid. F. 8. 
Academicians, a Sect of ancient Philoſophers, their Sentiments, 


pref. F. 24. ; HENS} £2 
Acceptance, it is neceſſary to make Promiſes irrevocable, 111. 6, 
15. Whether a third Perſon may accept in our Behalf a Pro- 


miſe made to us by another, ib. 9. 5. 
Acceptilatio, what it is, v. 11. 7. 
Acceſſons, what they are, iv. 7. 1. Rules to determine to 

whom they belong, 16. 2. Ce Whether a Prince out of his 

own Jucome may make Acceſſion to his own Patrimony, viii. 


0% 
Abs, how many Ways one gives an Account of his Conduct, 


vii. 6. 2. 

Accuſations, unjuſt are diſadvantageous to the Perſons accuſed, 
viii. 4. 7. None would be innocent, if it were enough to 
bring an Accuſation againſt a Man, ibid. 

Aceuſer, why he ought to lay open all paſt Actions of the De- 
linquent, viii. 3. 22. | 

Accuſed, whether the Perſon accuſed innocently may deny the Fact 
with which he is charged, vi. 1. 20. An Agreement with 
the Accuſer is ſuppoſed a Confeſſion of the Crime, viii. 4. 7. 
Why the Perſon accuſed may appeal to his paſt Conduct, viii. 
3. 22. A Man does not become infamous by being barely 
accuſed, viii. 4. 7. 

Acquittance, or Diſcharge, what it is, v. 11. 7. 

Acquiſition, originary, iv. 6. 1. Derivative and the Sorts of it, 
ibid. 10. 1. Natural and Civil, 11d. 6. 11. 

4, how far thoſe who concurred in the ſame Ad of Damage, 
are all reſponſible for it, iii. 1. 5. There are dividual and 
individual As, ibid. 

Adora upon the Stage, they had a Mark of Infamy ſet upon them 
by the Roman Laws, viii. 4. 6. 

Aion, in what Caſes one Man may be anſwerable for the Aion, 
of another, i. 5. 14. Becauſe an Action is advantageous or 
hurtful, it does not follow that it is morally geod or evil, 
ibid. 2. 6. Good Actions are the ſureſt Foundation of Glory, 
viii. 4. 12. In what Senſe human Actions are indifferent in 

8 i. 2. 6. Actions pure and mixed, what they are, 


ib, 7. 7. When a Man is ſaid to be compelled to act, 7b. 


4. 10. Mixed Actions, ibid. ſ. 9. Actions which make a Part 


or no Part of Commerce, 151d. 7. 7. What it is that ſets a 
gredter Value upon thoſe, that make a Part of Commerce, v. 


1. 6. 
Aftion meral, what a moral Action is, i. 5. 1. What is the 


Matter of it, ibid. ſ. 2. The Form of it, ib. ſ. 3. It has 
the Nature of a poſitive Form, ib, ſ. 4. How its Effects are 
diſſolved and extinguiſhed, 16. 9. 6. How many different 
Qualities it can have, ibid. 7. 1, Its Quantity or abſolute 
Eſtimate, ibid. 8. 1. Its Relative, ibid. ſ. 5. What moral 
Aion is perfect in its Kind, 104. 1. 4. What is meritorious, 


N D E X 


H E 


or explained in the 


ib, 9. 5. Actions neceſſary or indiſpenſible, and law 
allowed, ib. 7. 2. Good or Evil, ib. l. 3. diff 4 
i. 5. One good Action is not better than another, ib.8 . 

Actions juſt, %. 7, 7. Unjuſt, ibid, ſ. 14. When it is not | 

imputed to the immediate Performer of it, ibid. 5. 14. 
Aion in Law, there are Ations wholly privileged by the Civil 
Law, v. 11. 15. A&ions aſter a conſtant Silence for thirty 
Years utterly drop, n. 2. and 3. p. 441. A perſonal Adin 
what it is, n. 3. p. 417. Action Real, ibid. Aion in fixed 
Forms of proceeding, v. 2. 7. Unſcaſonable Action, n. ;. 
and 4. p. 263. Lſcripti maleficii, viii. 1. 1. Inflituteria, 4 
3. p. 309. Exercitoria, ibid. n. 2. De tigno jundts, n. 1, p. 
400. Noxalis & pauperici, iii. 1. 6. Of Robbery, iii. 1, ;, 
Action founded upon Commiſſion, v. 4. 2. Quad juſu, n. l. 
p. 523. Action of falſe Debt, iv. 9. 4. Of Things gira 
upon a certain Cauſe, which Cauſe did not ſollow, 74:4, 4 
ions whereby one may recover a Thing given, and wha 
not, hid. Action upon concealing the Qualities of any Thirg 
ſold, &c. v. 3. 2. Of Condemnation, ib. 11. 15. Rein 


amotarun, viii. 13. Negotiorum geflorum, iv. 13. 13. v. 4.1, 1 
Adam, he had the ſole Property of every Thing while be wa 
the only Man in the World, n. 2. p. 363. Whether lis 4 
Poſterity are beholden to him for their Right to the Goods > 4 
this World, bid. ſ. 4. 11. Whether he gave Names 'to :l 
Creatures agreeable to their Natures, iv. 1. 4. 
Addietio in diem, what it is, v. 5. 4. 4 
Adgnati in the Roman Law, what, n. 4. p. 542. 
Adoption, what it is, n. 3. p. 542. An adoptive Father ſoul! be 
preferred to a natural Father, and the Reaſon of it, iv. 11.14, 4 
Aapromifſor, what it is in the Roman Law, n. 7. p. [523.] 
Advantage of another, how many Ways it may be procured, lit Ar 
3. 2. | 
Adventure, ir one may adventure Money, n. 2. p. 520. | 
Advocate, he onght not to take Money of both Parties, v. 1. 
He ought not voluntarily to undertake a bad Cauſe, iv. 1. 2 
If he may uſe falie Colours, or feigned Arguments to ce 2 
his Party, ibid. 0 
Adultery, what it is, i. 1. &. viii. 1. 3. A jult Cauſe of l. ; 
vorce, vi. 1. 21. Whether the Huſband, who lies with Arc 
own Wife, taking her for another's, commits Adultery, |. } Arc 
16. Whether the Adulterer ought to indemnify the Ha- Ari, 
and his Children, iii. 1. 9. | Ari 
Affairs, when one manages another's Afairs at his own Cot: i Ari 
Charges, the other ought to requite the Pains, and refunc® Arm 
Charges, ibid. 6. 2. iv. 13. 13. Arm 
Affinity, when it ceaſes, vi. 1. 36. What Degrees of 4fn* Pe 
forbid, zbid. 5. 35. | Arm, 
Age, its different Degrees, i. 1. 10. What Age is capt" Arts, 
meditating Guile, ibid, What is the Foundation ei ® ce 
Reſpect and Honour we pay to old Age, vi. 4. 12. Artic 
Aegreſſir, he is not always the Aggreſſor, that firſt ties ow 
een 


Arms, ji. 5. 6. If one may always ſlay an unjuſt Ag 
n. 5. p. 180. Or one that aſſaults another by Miſtake, “ 
5. Or one that is more uſeful than the Perſon aſſaults,” 
ſ. 14. Or who only would maim, not kill, 221d. $. 10. © 
who makes an Attempt upon another's Honour or Cha 
ibid. ſ. 11. Or for giving a Box of the Ear, ibid. 1.1% | 
the 4ggrefſor who firſt gave the Injury, may fairly refit 
other Man when he endeavours to revenge it, ibid. ., 
Air, whether it may be appropriated, iv. 5. 2. a 
Alienation, a Conſequence of full Property, ibid. g. 1. E. 
ceſſary Conditions, ibid. ſ. 2. 3z. Whether in the 4" 
of Property Delivery is required, ibid. ſ. 5, &c. 'The 
of Alienation is not always joined with a Right of PA 


er Deliverance ſhould precede or accompany Aliena- 
on, ibid. F. 5. /e. 

3 3 * imple or conditional, ibid. $. 4. If the 

Alienation of a Kingdom, or any Part of it, is in the Power of 
King, viii. 5. 9. 1 

A * ge are, and of how many Sorts, viii. 9. t. 
& ſeq. They are made by both Parties in Proſpect of ſome 
Advantage, ibid. F. 5. How they may be broke, ibid. F. 11. 
Real and perſonal Alliances. ib. .. 6. Rules to diltinguiſh 
them, ib. 1. 7, 8. Equal Alliances, and their different Sorts, 
ib. . 3. Unequal Alliances, ib. ſ. 4. Alliances for the 

Eſtabliſhment of ſome Things, as far as they are due by a 
Right of Nature, 16. f, 2. and 11. 2. 11. 

Allies, it by Alis are meant ſuch only as were Allies when the 
League was made, or ſuch as are afterwards taken into Alli- 
ance on either Side, viii. 9. 10. He that hath bound him- 
ſelf in an unequal Alliance with another, doth by that very 
Act acknowledge a Superiority of Worth and Dignity in the 
other, ib. 4. 15. Whether an unequal Ay does not thereby 
endanger his Sovereignty, ibid. 9. 4. Every Ally is to have 
his Share of the Booty, ibid. 6. 18, In what Caſes he is 
obliged to aſſiſt his Allies, ibid. 6. 14. When two Parties, 
both Allies to a third, make War upon one another, which 
of them the third Ally ought to aſſiſt, ib. 9. 5. When he 
may break his Alliance, ib. * it has been ſtipulated 
between two Allies, that one ſhould not paſs through the 
other's Territories with an Army,. what is to be done, in 
Point of Convenience, in Time of War, v. 12. 4. 

Ailuvion, what it is, iv. 7. 11. Of ſuch as divide Kingdoms, 

ibid. Of ſuch as divide particular Eftates, ibid. F 12, 

Ambaſſies, Law of Ambaſſies, upon what founded, ii. 3. 23. 

Ambaſſador, his general. Duties, vii. 8. 10. He is not reſpon- 

ſible for what he ſays by his Maſter's Order, i. 5. 14. When 

he can return home of himſelf, v. 12. 20. When he may 
be looked upon as a private Perſon, viii. 4. 21. Whether an 

Ambaſſador of a Republick _ to yield to that of a King, 

ib. ſ. 20. Whether Repriſals may be made upon an Am- 

baſſador, n. 2. p. 845. and n. 5. p. 867. Whether he is to 
enjoy the Privileges of an Ambaſſador in a State whereof he 

was a Member, viii. 11. 3. 

Ambigaities, how they may be explained, v. 12. 5. 

Ambition, a general Evil, vii. 1. 7. That of Conquerors does 

not make a War juſt and lawful, viii. 6. 5: 

Analhgy, it ought to yield to Uſe, iv. 1. 4. 

Anaxagoras, Opinions of that Philoſopher in Matters of Mora- 

lity, pref. f. 19. 

Anceſtors, their Glory ſerves but to ſet in a clearer Light the 

Shame. of their degenerate Poſterity, viii. 4. 31. Their Po- 

ſterity is frequently reſpected upon their Account, viii, 3. 17. 

Animals, to whom belong their Breed, iv. 7. 4. Tamed and 

wild, ib. 6. 5. Sociable Animals, vii. 1. 3. 

Antiquity alone hath no real Honour in it, viii. 4. 17. | 

Apology, if thoſe who make an Apolage for a bad Action, are an- 

ſwerable for the Damage, iii. 1. 4. If one can make juſtly 

an Apology for the Crimes of his Prince, viii. 1. 7. 

Apprentice, if one may juſtly exact of every Apprentice ſo much 

as he alone ſhould pay, if none elſe were to be taught the 

ſame Thing, v. 6. 4. 

Approver, if he ought to be puniſhed as much as the Author of 

an evil AQtion, 111. 1. 4. 

Arbitrator:, who they are, v. 13. 3. How many Sorts there 

are of them, ib. ſ. 5. The Duties of an Arbitrator, ib. ſ. 4. 

Whether there may be any Meeting betwixt the Arbitrator 

and the Parties concerned, ib. If one is obliged to acquieſce 

in his Determination, juſt or not, 16. What Perſons ought 
not to be Arbitraters, ib. After what Manner he ought to 
execute his Sentence, ib. ſ. 10. Of referring a Matter to his 

Judgment, v. 13. 3. 

Arcęſilas, Chief of the Academicians, his Sentiments, pref. F. 25. 

Archelaus the Philoſopher, his moral Sentiments, prefe F. 19. 

Ariſtippus tne Philoſopher, his Character, r. F. 23. 

Arifio, of Chios, his Sentiments, pref. F. 27. 

Ariſtocracy, what it is, vii. 5. 3. How it is formed, ib. ſ. 8. 

Arms, what we underitand by that Word in T'reatic., v. ««. 7+ 

Army, what is underſtood by it, v. 12. 4. If one ſhould give 
Paſſage though his Country to a ſtrange Army, 111. 3. 5. 

Arms, Coats of Arms, their Uſe and Antiquity, viii. 4. 30. 

Arts, Men are entirely inftruted in ſuch Ars as are moſt ne- 

ceflary for Life, n. 1. p. 101. 

Articles, the particular Articles of a Contract are as ſo many 

Conditions, iii. 8. 8. 


Aſcendants, they ſucceed upon Failure of Iſſue in the Deſcen- 
tee. 11. 13; | 

4, the Deciſion of a pleaſant Diſpute about the Shadow of an 
. . . 

¶Jaſſines are infamous, viii. 4. 5. If one may make uſe of 
them againſt an Enemy, ib. 6. 16. They cannot demand 
their Reward, nor be compelled to commit that Murder they 
were engaged in, iii. 7. 7, Whether the Man who only 
makes an Attempt to kill another, ought to be puniſhed with 
Death, viii. 3._23. 

AJembly, how many Perſons it ought to conſiſt of, vii. 2. 19. 
Afeciates or Partners, their mutual Offices, v. 8. 4. It one 
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An INDEX of the moſt material Things, &c. 


ö 1. Conditions requiſite for an Alienation, ibid. F. 2. 3. 
heth 


Aciate is reſponſible to reſt for the Loſſes occaſioned by 
him, ibid. He ought to have a Part of the Profit, that par- 
takes of the Loſs, 16. F. 3. | 

Aſſurance, a Contract of Aſſurance, vil. 9. 8. 

Alumi, or Places of Refuge, why they were eſtabliſhed under 
the old Law, ii. 5. 15. If thoſe who fled thither were not 
liable to repair the Damage, iii. 1. 7. 

Aſtrology, it is contrary to Religion and Morality, ii. 4 4. 

Atheiſm, it wholly deſtroys rat Obligation, iii. 4. 4. It 
is not a ſimple Fault of Imprudence or Ignorance, 764. 

Atheiſts, how many Sorts there are of them, n. 1. p. 262, If 
they have any true Idea of Duty, Right, and Obligation, n. 
2. p. 153. If they ought to be tolerated, n. 2. p. C61. 
one may juſtly puniſh. them for their Infidelity, n. 1. . 262. 
If one may place any Truſt in them, n. 6. p. 283. If a So- 
ciety of Athei//; would not be more corrupted than thoſe 
which keep the fundamental Principles of Religion, though 
mixed with Error and even [dolatry, n. 3. p. 139. 

Avarice, how far commendable, ii. 4. 10. 

Auction, publick, what it is, v. 5. 8. The Law of this Sort of 
Sale, v. 1. 10. 

Audaciouſneſs aggravates the Crime, n. 2. p. 783. 

Awocatory Commands, what they are, and of what Force, viii. 
11. 3. 

Authority, what it is, viii. 4. 10. How it may be the principal 
Cauſe of moral Actions, i. 5. 14. The Authority of Maſters 
is a Hindrance to the Diſcovery of Truth, ii. 4. 13. And 
of Teachers in the Diſcovery of che Impropricty of an Action, 


1 9. 5. 
B. 


Bail. See Surety: 

Bailiffi, why their Office is accounted diſhonourable in many 
Places, viii. 4. 6. 

Baniſhment, whether it is lawful or not, viii. 11. 7. He that 
is condemned to it, ceaſes to be a Member of the State, ibid. 

Barbary, part of Afrige, if the People of it ought to be looked 
upon as wholly infamous, viii. 4. 5. 

Barrenneſi, it is not a ſufficieut Cauſe lor breaking Marriage, vi. 
1. 21. 

Baſtards, they are as near related to their Parents as legitimate 
Children, iv. 11. 6. Maintenance is due to them, ibid. They 
may Share with the Legitimate, if their Parents die inteſtate, 
ibid. J. 9. How they are looked upon in many States, viii. 
4. 6. Their Legitimation or Reſtitution in the Blood does 
not change the Nature of the Thing, but only produces cer- 
tain moral Effects, id. F. 26. They are not reputed Baſ- 
tards, though the Law renders the Marriage null, provided it 
was contracted through Ignorance, n. 2. p. 32. 

Batchelor, if he is always free to remain FA vi. 1. 7. If the 
Civil Laws can oblige certain Perſons to it, ib. ſ. 8. 


Beaf!s, wherein conſiſt their Liberty, ii. 1. 4. There are two 


Extreams to be voided in Reaſoning upon the Springs of their 
Motion, i. 3. 1. Morality taken | Sa their Example is not 
ſolid, ii. 3. 2. No Law common to them and Men, 1574. 
F. 2. If we may lawfully kill and eat them, iv. 3. 4, 5. 

| We ought to ſpare thoſe which are ſerviceable to us in our 
Huſbandry, n. 2. p. 362. Why God forbad the 1{-2e/izes to 
eat ſome Sorts of Beaſts, n. 1. p. 359. If the Owner of a 
Beaſt is reſponſible for the Damage it cauſes, iii. 1. 6. and 
iv. 3. 5. When our Neighbour's Beaft falls into a Ditch, we 
ought to help it out, though he is our Enemy, iii. 3. 4. 
Why the Law of Mefes ordered the Beaft to be lain with the 
Man that had abuſed it in an unlawful Way, ii. 3. 3. Wild 
Beaſis of a Park or Foreſt, to whom they belong, iv. 6. 11. 
How they may be reſtored to their firſt Owner, 25. ſ. 12.* If 
the Marks which one puts upon them is ſufficient to preſerve 
his Property in them, . How to take Poſſeſſion of a Herd of 


Cattle, iv. 9.7. The Right of putting them to drink in a 
Neighbour's Field, iv. 1. 12. 


Beatitude. See Felicity. 

Beauty, it is not a lawful Reaſon to pardon one convinced of 
a capital Crime, viii. 3.17. Disfiguring the Face of a Virgin 
requires Compenſation, ili. 1. 8, 

Rees, they are wild by Nature, iv. 6. 5. The Difference be- 

tween their Communities and human Societies, vii. 2. 4. 
Whether that Man is guilty of Treſpaſs, who by poiſoning 
the Flowers of his Garden, cauſes the Death of his Neigh- 
bour's Bees, n. 5. p. 212. 

Beggars, the Profeſſion of luſty Beggars ſhameful and highly 
blameable, ii. 4. 15. and iii. 2. 1. Upon what Condition 
they ought to be regarded in States where they are tolerated, 
viii. 4. | þ 

Being, Kg a phyſical or natural Being is, i. 1. 2. A moral 
Being, ib. 1.2, 3. Who is the Author of moral Beings, ib, 
Their Original and End, ib. ſ. 4. Their Effects and Vine 
16. Their different Sorts, ib. ſ. 5. How they are deſtroyed, 
ib. ſ. 23. : 

BenefaQor, if in the Inheritance of an Inteſtate he ought to be 
preferred to Parents, iv. 11. 16. 

Benefice, when it is vacant, v. 12. 8. 


Bengficence, the Excellencies and Rules of that Virtue, iii, 3. 1 5. 


Benefits, 


y 


bo 
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Benefits, what they are, Ni. 3. 15. We ought not to be curious 


in enquiring into the Motives of it, iii. 3. 16. It is not a 


Benefit to abſtain from doing us harm, i. 9. 4. Nor to bring 
one out of that Danger, into which he brought him, 11. 3. 
16. If it is of greater Worth from an Enemy than from a 
Friend, viii. 3. 20. ; 

Benefafors, whether they ought to be preferred before Relations, 
if the Perſon die inte/tate, iv. 11. 16. 

Benevolence, it is moſt agreeable to human Nature, ii. 2. 7- 

Blank, what the Effect of blank Papers ſubſcribed, iii. 9. 2. 
What a Blank is, and how it is legitimate, v. 9. 7. ; 

Bog in what the Care which every one ought to take of his 
ody conſiſts, ii. 4. 14. How many Sorts of Bodies there are, 

viii. 12. 7. 
Body of Man, Community, how it may be reduced to one only 
rſon, vi. 2. 19. Men attribute to it different Things which 
differently agree with, viii. 3. 29. How it may be 322 
ib. ſ. 28. Grimes committed by a Body are effaced by length 
of Time, ib, ſ. 29. The different Sorts of ſubordinate Bo- 
dies of the ſame State, vi. 2. 21, 22. 

Borrower, his Engagements, v. 4. 6. i6. 7. 1. 

Booty, how a Man acquires the Property of the Booty, which he 
takes from an Enemy, iv. 6. 14. viii. 6. 17, To whoſe Pro- 
fit it is, 1b. 6. 18. To whom that which is retaken ought to 
be reſtored, ib. ſ. 22. 

Brothers, in what Order Brothers, both of the ſame Mother, 
Uterine) as well of the ſame Father as Mother, ſucceed an 
nteſtate, iv. 11. 17. f 

Buildings, whether they go along with the Ground, iv. 7. 6. 
The Right of raiſing a Building higher, n. 4. p. 412. 

Buyer, whether one Man is obliged to buy the Commodities of 
another, iii. 3. 12. Obligations between the Buyer and the 
Seller, v. 5. 5. The Buyer ultimately reſolves upon the Price 
of any Commodity, ib. 6. 1. Whoſo takes any Commodity 
without agreeing upon the Price, is ſuppoſed to oblige him- 
ſelf to the common Price, ib. Whether the Want of any 
Commodity can juſtify the ſelling of it the dearer, ib. 1. 4. 
Whether the not wanting it can 2 a Man's buying it too 
cheap, ib. ſ. 10. Whether the Buyer can innocently give for 
a Commodity leſs than the Price appointed by the Law, ib. ſ. 
8. If two buy the ſame Commodity, how it is to be de- 
cided, n. 3. p. 417. and v. 5.5. 


C. 


Cabal. See Faction. 5 

Calumniators, they cannot be too ſeverely puniſhed, viii. 3. 27. 

Capacity, the natural Capacity of commanding is not of itſelf a 
Tide ſufficient to give us any Authority over thoſe who are 
not in a Capacity o 1 themſelves, iii. 2. 8. 

Captain, (ſee Offrers of War) if a Captain of a Ship may blow 
up his Veſſel without being guilty of Self-Murder, viii. 2. 5. 

Cardinals, the vain Formality that Cardinals uſe in entering into 
the Conclave, iv. 2.5. 

Care, three Degrees of it, i. 7. 16. | 

Career, if one ought to give the Reward ſed to thoſe that 
arrive at the ſame Time at the End of the Career, v. 12. 14. 

Carthage, how we ought to underſtand theſe Words of the 
Treaty 8 uded with the Romans, Carthage ſhall abide free, 
v. 12. 16. 

Carneades (the Philoſopher) his Sentiments, pref. F. 25. 

Caſe fortuitous, whether it ought to be imputed to the Perſon, i. 


Cables, in what Senſe natural Cauſes furniſh us with Matter for 
an Imputation, i. 5. 6. The invariable and inevitable Con- 
catenation of Cauſes and Effects, is an Opinion contrary to 
Religion and Morality, ii. 4. 4. Moral Cauſes, i. 5. 3. The 
principal Cauſe, ſubaltern Cauſe, and collateral Cale of an 
Action, i. 5. 14. 0 

Cauſe (in Matters of Law) what it is, v. z. 3. 

Caution. See Security. 

Celibacy, whether agreeable to the Law of Nature, or not, vi. 
1. 7. Whether the civil Law may enforce it on certain Per- 
ſons, ibid. 8. 

Certainty, moral, there are two Sorts of it, i. 2. 11. 

Ce/fion of Goods, whether the Debtor be diſcharged by it, n. ö. 


p. L521. J 

Chance, the Injury that is d27..hy meer Charge, is not to be 
in gutcu, 1. 5. 5. iii. 1. 6. 9 
en . 5. 3 109 

Charges of a Society, how defrayed, i. 7. 9. 

Charges public. See Employments. 

Charity, whether it be oppoſite to Juſtice, pref. 5. 3. 

Chaſe, See Hunting. | 


Children, if one may do a Child an Injury while he is yet in his 


Mother's Womb, i. 1. 7. Why they correct Children, 36. 5. 
10. If a Child can have any Right or Property, iv. 4. 15. 
iv. 2. 8. If his Promiſes are valid iii. 6. 3. Why one ought 
to take great Care of hindering them from lying, iv. 1. 7. 
How long they are incapable of contracting any valid Obli- 
gation, iii. 6, 4. If it is lawful to tell them any Thing that 
is falſe, iv. 1. 18. Whence comes the Eaſineſs that they 
have to diſcern Juſt from Unjuſt, ii. 3. 13. If one ought to 
put our Enemy's Children to Death, viii. 6. 7. A Child 
which is but conceived is regarded in many Matters of Law, 
| 2 


as if he were already in the World, iv. 12. 10. Th 
which ought to paſs to a Child not yet born, 
4 i Dk a ; 
Children, Sons or Daughters, what is meant by them; 
Law, iv. 11. 6. One may make them periſh 28 
Mother, but not kill or expoſe them, vi. 2. 6. To who eir 
Child that is expoſed belongs, iv. 6. 14. vi. 2. 3. If 2 
ther may pretend to the Succeſſion of his Child, iy, 11 te 
- Children do not always reſemble their Fathers, viii, 3 
ib. 4. 25. In what their Dependance on their Parents cou” 
and what is the Foundation of it, vi. 2. 1, Ce. If. 1. 
may marry without the Conſent of their Parents, ;; As 4 
The Duties of emancipated Children, 36, ſ. 12, Loginir.. 
Children ought to be acknowledged ſuch by their — 
iv. 11. 10. They are preferred to natural Children in 8 
ſion to an Inteſtate, ib. ſ. 9. Children paſs before all 2 4 
Relations, 26. ſ. 3. If they ought to inherit what is Lev 10 
their Nouriſhment, ib. ſ. 7, If their Fathers and Pe 
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are indiſpenſibly obliged to nouriſh them, 1b. ſ. 4. = _ 
may be puniſhed for their Father's Crimes, i. 9. 10. vii; 4 
33. ib. 4. 32. If it is properly a Puniſhment * 


; or th 
excluded from the Inheritance, or have the Gio os oY 


Fathers confiſcated, ib. 3. 31. and 32. How one imputes 
them the good or evil Actions of their Fathers, i. 9. 2 1* 
Number of Children was (according to the Emperor Shi) 
a good Reaſon for alleviating the Puniſhment of their 12 
thers, viii. 3. 17. | g 
Choler, Anger, it ought to be repaſſed with a great deal of Care, 


4. 12. 

Chriftianity, the Precepts of Chriſtianity are not contrary to the 
juſt Defence of Man's ſelf, ii. 5. 14. Its happ 
Sd Bebe, 44. 985 * 

Chryſppus (the Stoic Philoſopher) his Sentiments, pref. 5. 27 

Citizen, what he properly is, vii. 2. 10. An Idea of a» 
Citizen, 76. 1. 4. viii, 8. 6, 14. Their general and particu- 
lar Duties, viii. 8. 10. A Citizen ought notwithſtanding an 
Oath to the contrary, to diſcover the Plots that are contrived 
againſt the Prince or State, iv. 2. 9. If he ought to ſacrifice 
his Honour for the Good of the State or Sovereign, viii. 4. 10 
If they have a Right of requiring Indemnity for the Loſes 
they have ſuſtained upon the public Account, 16. 8. 3. What 
Rank Citizens of ſome States ought to hold among thoſe of 
another, ib. 4. 24. If every one is a Debtor for the Sum; 
borrowed in the Name of the State, ib. 5. 11. If le may 
be delivcred to any foreign Power that demands him, 1b. 2. 5. 
If he may retire when he pleaſes, viii, 11. 2, 3, 4. If be miy 
be baniſhed without having merited it by ſome Crime, 6, f. 
6. 7. If ſome Citizens aſſembled in ſo ſmall a Number, that 
they cannot make up a Body of the State, preſerve the Privileges 
of the ancient People, viii. 12. 8. See more under the Word 
Subjects. | Z 

Civility, one ought not to puſh Civility too far, viii. 4. 15. 

Clauſes, the different Sorts of them, iii. 8. 1. What is the 
Effect of thoſe, where one declares that all poſterior Ads or 
Ordinances ſhall be null, i, 6, 6. What a commiſſary Clauſe 
is, v. 5. 4. vii. 5. 17. 

Clemency, how many Parts it hath, viii. 8. 23. 

Cognati, who they are in the Roman Law, v. 12. 11. 

Collateral;, when they are called to Succeſſion, iv. 11. 14, 17. 

Collegues, how many Sorts of Collegues there are, vii. 2. 19. 

Colonies, the Uſe and different Sorts of Colonies, viii. 11. 6. and 
ib. 12. 5. If a Colony, which forms a new State, ought to 
acquit the Debts of that from whence it proceeds, ibid. 

Combat, if ſingle Combats, or thoſe of an entire Army, made 
to decide a Difference, are legitimate, viii. 8. 5. Thoſe who 
praiſed themſeves for a Fight with Beaſts, were declared inf 
mous amongſt the Romans, viii. 4. 6. 

Commerce, the general Law eſtabliſhed in Commerce, v. 3. 19. 
The juſt Bonds of the Liberty of Commerce among al 
People, iii. 3. 11, 12. iv. 5. 10. Viii. 5. 4. The different 
Sorts of Alliances in Matters of Commerce, ib. 9. 3. Tie 
Treaties of Commerce run upon a favourable Thing, 15. f.. 

Commiſſion, the different Ways of giving a Commiſſion, v. 4. 5 
How one ought to execute it, 15. ſ. 2. 3. If it can be fat. 
fee wy an Equivalent, ib. 1. 5, He who gives a Commiſion 
to commit a Crime, is as culpable as the Author of the Ace 
tion, i. 5. 14. 4 

Common, how many Ways a Thing is ſaid to be common 9 
many, iv. 4. 3. 

Community, how the primitive Community of Things hath bee! 
aboliſhed, ib. ſ. 6. How it was prejudicial to Society, 10. . 
7. How many Sorts of it one may conceive, 15. ſ. 2. 

Compaſſion, it is an intereſted Settlement, iii. 3. 4. 

Compenſation, what it is, and in what Thing it hath place, “ 
tt, 6. 6. : 

Complements, ought not to he taken at the End of a Letter, 25 i 
they engaged to any Thing, iii. 5. 10. 

Compulſion, there are two Sorts of it, i. 5. 9. In what it diſtes 
from Obligation, i. 6. 5. iii. 4. 6. If it always hinders ct 
from ered | the Guilt of an Action, to which he was for 
imputed to him, 1.5.9. 

Concourſe, how in a Concourſe of many Perſons to the ſime . 
tion, every one is reſponſible, iii. 1. f. 
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ziner, What is meant by Concubines, iv. 1. 36, What 
93 the Children of Concubines have to the Succeſſion of 
heir Father, iv. 11.9. 

Condition what it is, 68 8. 2. What are the Effects of it, ib. 

ſ. 2. If they have ſometimes relation to the preſent or Time 

„ib. ſ. 3. Tacit Conditions, iii. 6. 2. and #6. 8. 1. 

Chargeable Conditions cannot be added to a Promiſe after the 

Moment it hath been offered and notified, 76.9. 7. Conditions 

| poſlible or impoſlible, 75. 8. 4, 5. Conditions caſual, arbitrary, 

and mixed, 16. ſ. 5. Conditions which include ſomething 

unlawful, 16. A Condition is held for accompliſhed when 
the one Party hinders the Execution of it, ib. 

Conditions, Eſtate of Life, the Difference of Condition does not 
make one Man more honeſt than another, vii. 4. 3. Whence 
it comes to paſs that certain Conditions paſs for diſhonourable, 
although they do not of themſelves include any Thing vicious, 
ib, ſ. 6. One ought to be content with his Condition, ii. 


c= how many Ways one may give an Account of his 
Conduct, vii. 6. 2. 

Confederation, a perpetual Confederation is the moſt ſtrict of all 
Leagues, viii. 9. 6. 

Confederate Powers, how one ought to regulate the Order of 
Ranks and Precedency amongſt many confedetate Powers, ib. 


, 22. 

Confulence, or Truſt, what a Contract of Confidence, or Truſt 
is, V. 10. 8. One ought not to make it to evade the Force 
of the Law, ib. 

Confiſeation, to whom the Right of Confiſcation belongs, viii. 


Ut. 

Corfuſion, what it is in the Stile of the Law, v. 11. 14. 

Conjefures, the Uſes of them for the Interpretation of Things, 
th, 12. 5, &C. 

Conjentiion, thoſe which are againſt Nature, are unlawful, as 
well as confuſed Conjunctions, vi. 1. 4, 5. 

Conquerors, they have no Right over thoſe who have been their 
Companions in their Conqueſts, viii. 6.21. 

Cenqueſis, the Foundations of the Right of Conguefls, ib. Juſt 
Conqueſts, vii. 7. 3. Unjuſt, 76. f. 4. 

Conſanguinity, what Degrees of it are forbid, and why, vi. 1. 


32, 34+ 
Conſcience, what it is, and the different Actions of it, i. 3. 4. 


Different Sorts of it, 6. ſ. 5, Kc. The Rules which it 


ought to follow, i5. Its Sentiments are not a Bridle ſufficient 
to reſtrain the Malice of all Men, vii. 1. 11. Whether the 
Rights of it ought to be maintained in Matters of Religion, 
n. 7. p. 30. A Man fins as much in doing a good Action 
contrary to his Conſcience, as by doing a Thing evil in itſelf, 
in following the Motion of an erroneous Conſcience, n. 1. p. 31. 

Conſent, the Conditions that are eſſential to every true Conſent, 
iii. 6. 3. The Signs of Conſent, ib. 1. 16. Conſent is the 
Foundation of every Obligation impoſed by Promiſe of Con- 
eventions, ibid. ſ. 1. Expreſs and tacit Conſent, ib. ſ. 2. If 
it is neceſſary to ſuppoſe a preſumed or feigned Conſent, as the 
Roman Lawyers do, 16. 1. 2. 

Conſent, an Agreement of many Perſons to acknowledge the 
ſame Thing ; if the Conſent of the People is the Foundation 
of natural Law, ii. 3.7, 8. ; 

Conſolidation, what it is in the Stile of the Law, iv. 8. 7. 

Conſequences, the neceſſary Conſequences of an Action entering in 
the Eſtimation of Damage, iii. 1. 3. The Conſequences of a 
Crime render it more grievous and worthy of greater Puniſh- 
ment, viii. 3. 18. 

Contract, the Difference between Contracts and ſimple Pads, v. 
2. 1. The eſſential, natural, and accidental Qualities of a 
Contract, ibid. 10. 2. Obligatory on one Side or two, or 
mixed, ib. 2. 5. Real or ſimple Conſent, or verbal, ib. ſ. 
6. Named or nameleſs Contracts, ib. ſ. 7. Gainful and 
chargeable Contracti, ib. ſ. 8. Of Truſt and ſtrict Right, 15. 
ſ. 9. iii. 6. 8. The different Sorts of chargeable Contract, v. 
2.9. Mixed Contrachs, ibid. ſ. 10. There ought to be an 
Equality in chargeable Contracts, ibid. ſ. 3, 1, &c. But not 
in gainful, ibid. ſ. 7. In chargeable, nothing is to be taken 
upon Preſumption that it is a Gift, ibid. ſ. 8. What Con- 
tracts of Eſtimation is in the Roman Law, ib. 2. 9. Contracts 
which are entered with Hazard, ibid. 9. What is the Mean- 
ing of the Diſtinction of voluntary and involuntary Contracts 
in Ariſtotle, i. 7. 12. viii. 3. 5. A Contract concerning any 
Thing belonging to another, but of which one is in Poſſeſſion 
by Truſt, is null, iv. 13. 5. 

Contracting Parties, the infaelity of one Party diſengages the 
other, v. 11.9. They ought, and are ſuppoſed to know the 
State and Intereſt of each 4 viii. 9. 5. 

Contradictions, how one ought to reconcile ſeeming Contradidtions, 
v. 12. 6. And manifeſt ones, 15. 

Convention, what it is, v. 1. 2. Its Neceſlity in Life, iii. 4. 1. 
Its Engagements ought to be inviolable, id. F. 2. Every 
Article of a Cenvention is inſeparably attached to both Parties 
in the Form of a Condition, iii. 8. 8. Rules for its Interpre- 
tation, v. 12. The moſt general Diviſion of Conventions, 
111.9, 8. How defined, and divided by the Roman Lawyers, 
v. 2. 2. All Conventions reſulting from Force or Error are 
invalid, iii. 6. 8. The Difference between Conventions and 

conditional Promiſes, iii. 8. 8, Of the Preliminaries of a 


Convention, n. 4. p. 269. Ce. Of acceſſory Conventions, 

v. 10. 1. Additional, ibid. $. 2. & ſeg. Affirmative or ne- 

gative, v. 2. 2, 3. Perſonal or real, viii. 6. 19. and viii. 9. 

Tacit, iii. 6. 2. Of the Oppoſition of two Conventions, 

v. 12. 23. Conventions, their Cauſe, what it is, and whe- 

ther obligatory, iii. 5. 9. and v. 2. 3. What is meant by an 

annual Convention, iii. 6. 3. G. How Conventions, null 

in themſelves, may be made valid, iii. 6. 14. and n. 2. p. 

263. Whether a Convention that is contrary to the Rules of 

Virtue be invalid barely upon that Account, n. 2. p. 298. & 

ſeq. Whether Conventions with an Enemy, which have no 

Tendency to remove the War, are valid, viii. 7. 2. 
Conwerſation, if in Converſation one may expreſs himſelf after a 

Manner which may make a third conceive a falſe Opinion, iv. 

1.18, 

Corn, Ears of Corn may be plucked by thoſe who paſs by, iii. 
3. 4. One ought to leave for the Poor the Gleaning, 151d. 
Corporal, Things Corporal or Incorporal in the Stile of the Law, 

See Things. 

Correction, if any one may uſe Carrectiůon towards all others, viii. 
3. 10. 

Counſel, it is in ſome Reſpects ſacred, iii. 3. 3. In what it 
differs from Law, i. 6. 1. How they, who give Coun/e} 
which engages to Sin, participate of the Crime of another, ib. 
5. 14. How they are reſponſible for the Damage, iii. 1. 4. 

Counſellors of a State, their Duty, vii. 8. 10. If they are re- 
ſponſible for the Damage, for not having oppoſed the perni- 
cious Deſigns of the Prince, 111. 1. 4. 

Country, how one renders himſelf Maſter of a ert Country by 

- Right of the firlt Occupant, iv. 6. 3, 4. All that is encloſed 
_ belonging to any particular Perſon, belongs to the State, 
101d. 

Courtiſans, See Whore. 

Cowards, a Stratagem which Coward: amongſt the Romans made 
Uſe of to avoid going to the Wars, and how thoſe were pu- 
niſhed who had Recourſe to this Expedient, viii. 2. 3. 

Creatures, it is with the Permiſſion of Gop that Men make uſe 
of Creatures, iv. 3. 2. 

Credit, what it is, v. 5. 4. They who ſell upon Credit, may 
ſet a great Price on their Goods, 76, 1. 10. 

Creditor, what is meant by a Creditor in the Roman Law, v. 11. 
LL — his Bond of Obligation he quits the Debtor 
111. 6. 2, 16. ow he ought to uſe the Thing given in pawn, 
v. 10. 14. 

Crime, it is perſonal, viii. 3 33. Legiſlators cannot determine 
at their Will the Nature of Crimes, ibid. 1. 3. One muſt 
diſtinguiſh in every Crime the Vice and the Puniſhment, iv. 
1. 20. By what Circumſtances one judges of the Greatneſs 

and Enormity of a Crime, viii. 3. 18, & /. In what Senſe 

Crimes are ſaid to be perfected, even before their Execution, 

i. 7. 4. viii. 3. 18. Crimes to come cannot be imputed by a 

retroactive Effect, i. 5. 12. One ought not to be 4 

for another's Crimes, viii. 3. 33. How one may be as guilty 

as the Author of a Crime, i. 5. 14. When it is that one pu- 
niſhes a Crime that is but in its Birth, viii. 3. 14. What 

Crimes carry Infamy, ibid. 4. 7. If there are properly any 

public Crimes, ibid, 3. 28, How many Ways a Crime may be 

aboliſhed, i. 9.6. One ought not to commit a Crime to obey 

a Superior, viii. 1:7. It is not a good Deed nor a Merit to 

abſtain from a Crime, i. g. 4, 5. hen it is that the Proſe- 

cution of a Crime before civil Tribunals hath Preſcription 

iv. 12. 2. The Crimes which often paſs unpuniſhed ought to 

be puniſhed more ſeverely, ii. 5. 17. Thoſe which have been 

committed a long Time ought not to be puniſhed ſo exactly 
nor with ſo much Rigour, as thoſe which are quite — 

viii. 3. 29. Princes ſometimes puniſh Crimes by which they 

get an Advantage, as Treaſon, Cc. iii. 7. 8. They who 

get ſome Profit from a Crime committed by their Conſent 
cannot complain of the Auther of the Crime, ibid. The 

Crimes againſt which it is moſt hard to Precaution one's ſelf, 

are thoſe which deſerve the moſt Rigour, v. 8. 4. : 

Criminal, if one may, to avoid Puniſhment, fly, or deny his 
Crime, iv. 1. 20. viii. 3. 4. It is not a valid Excuſe for him 
to have Accomplices or Companions of his Crimes, ibid. f 17 
If he who marches of himſelf to the Place of Puniſhment or 
mounts the Ladder, is guilty of his own Death, i. 5, 3. The 
Criminals to whom one ordains to kill themſelves, viii. $2 
If a Criminal may be puniſhed by another Perſon as culpable as 
himſelf, i6. ſ. 7. If one __ to permit Criminals the Choice 
of their Puniſhment, ibid. 1. 4. Why they puniſh thoſe who 
forbear ſaving them, 161d. . 32. If one may ſometimes 

ob 22 ibid. ſ. 15, &c. 
iticiſin, the general Rules for it, v. 12. 3. 

Neceſſity * is, 1. 4. 13. ; mannes. 
* _ one may gull People which are ridiculouſly curious, 
Cuſlom, if thoſe Cuſtoms which have relation to the Law of Na- 

tions are obligatory, ii. 3. 23. 

Cynic; (Philoſophers) their Opinions refuted, pref. F. 22 

Cyrenaics, their Sentiments of Morality, pref. F. 2 3. ; 


D. 


Damage, what it is, iii. 1. 3. In what it differs from Injury, 


1. 7.13. How many Ways © 113 
pe rot y Ways one cauſes a Damage, RY 
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Rules for judging whether one is bound or not to repair it, ib. 
ſ. 4. Exterior Damage, ibid. ſ. 3. Who they are that one 
ought to regard as the Authors of a Damage, ibid. ſ. 4. What 

= 1s the Order according to which they who concur in the 
cauſing a Damage are obliged to repair it, ibid. ſ. 5, The 
indiſpenfible Neceſſity of repairing a Damage one has cauſed, 
ibid. ſ. 2. The general Rule which the Author of a Damage 
oug ht to follow to make an Eſtimation of it, 16. ſ. 7. If a 
Magiſtrate may diſpenſe with this Reparation of a Damage, 
viii. 3. 4. It in the Reparation of a Damage cauſed with- 
out Deſign, one ought to take Account of the Eſteem that the 
Perſon endamaged had for the Thing that is ſpoiled or made 
worſe, v. 1.7. The Action which one had by the Roman 
Law to oblige him from whom one apprehended a Damage, 
which had not yet happened, but which one had Cauſe to fear, 
to prevent it, ii. 6. 8. Damage direct, or cauſed by Acci- 
dent, viii. 3. 31. 

Danger, no Danger ought to make us abandon our Duty, ii. 4. 
18. When one is in Danger of his Life, he ought to think 
of nothing but ſaving it, it. 5. 2. iii. 7. 8. 

Dart, if with a Dart one may take Poſſeſſion of an Immoveable, 
by Right of the firſt Occupant, iv. 6. 8. 

David, if King David might revoke his Word which he had 
given to Shimet with an Oath, and if he violated his Oath by 
the Orders which he gave to So/omon at his Death, viii. 10. 5. 

Da; what they intend by that in a Treaty of Truce by Exam- 
ple, v. 12. 7. | 

Days, Services for Days, iv. 8. 11. g 

Death, how one mutt underſtand that common Maxim, that 
Death puts an End to all, in Matter of COD, iii. 1. 11. 
v. 11. 12, It is not abſolutely above che Firmneſs of human 
Spirit to fuffer Death, iii. 7. 5. Why ſeveral expoſe them- 
ſelves to Death to ſave the Ferns they love, ii. 3. 14. Civil 
Death, iii. 6. 3. Dying Perſons whether one ought to execute 
their Orders, iv. 10. 8. 

Debts, active Debts are taken according to the Number of the 
Creditor's Goods, i. 6. 11. If one may acquire them by the 
Right of War, viii. 6. 20. What paſſive Debts are in the 
Roman Law, v. 11.1. If one may remit them, or give 
Delay to the Debtors, when they are Men that are very ne- 
ceſſary in the Time of War, viii. 5. 7. Or in ſome other 
Circumſtance where the Good of the State demands it, ib. 10. 
7. How the Members are bound to the Debts contracted in 
the Name of the Body, vii. 2. 22. 'The Debts of Kings ; if 
their Succeſſors, or the People, ought to acquit them, viii. 
10. 8. The Changes which happen in a State do not annihi- 
late public Debts, ib. 12. 2. If a Colony ought to contri- 
bute to the Acquitment of the Debts of the State from whence 
it proceeds, ib. ſ. Whom the Debts fall upon, when two 
or more diſtin States are formed or reunited into one, ibid. 

Debter, what is meant by Debtor in the Roman Law, v. 1. 11. 
When it is that he is acquitted by baving recovered his Bond, 
iii. 6. 16. If he may be acquitted by the giving up his 
Goods, v. 10. 10. He who ſwears not to pay, is not ac- 
quitted by that, iv. 2.6. If another may diſengage him, v. 
11. 1. When a Debtor is keld inſolvable, iii. 7. 3. All the 
Goods of a Debtor are tacitly De to his Creditor, v. 
3. 10. If he is obliged to reimburſe to thoſe who have paid 
without his Order, 16. 11. 2. Privileged Debtors who are 
only obliged to what they can do without incommoding them- 
ſelves, iii. 7. 3. 

Decalgue, if the Commandments of the Decalogue are Civil 
Laws, viii. 1. 4. It only mentions the moſt enormous Crimes 
of every Kind, ibid. If the Diviſion of Goods is a Com- 
mandment of the Decalogue, iv. 4. 4. 

Deceit, what it is, iii. 6. 8. Real Deceit oppoſed to perſonal 
Deceit, ib. How deceit annuls a Covenant, 16. ſ. 8. 

Decimation, why there is a Decimation of Soldiers, iii. 3. 28. 

Declaration, if natural Law indiſpenſibly requires a Declaration 
of War, ib. 6. 9. If it is neceſlary after the Term of a Truce 
expired, 76. 7. 6. | : 

Defe#, one ought faithfully to diſcover the Defects of the Thing 
about which he treats, v. 3. 2, & /eg. If a Deſect perceived 
after breaks the Contract, iii. 6. 7. It impoſes an indiſpen- 
ſible Obligation to repair the Damage done to him who makes 
the Contract, v. 3. 9. A conſiderable Defect annuls a Con- 
tract made even with an Oath, iv. 2. 11. 

Defendant, in an Equality of Voices the Defendant is acquitted 
and abſelved, vii. 2. 17. 5 5 

Defence, if the Deſence of one's ſelf by Action is permitted, or 

refcribed by natural Law, ii. 5. 1, 2. How far one =y uſe it 
in natural Liberty, ib. ſ. 3. And in Civil Society, 15. ſ. 4. 
Upon what its Right is founded, 75. f. 5. ” 
Deformity, whether in the Reparation of Damage, one ought to 
have regard to the Deformity cauſed by the Hurt, iii. 1.8. 
Delegation, what it is, v. 11. 13. 5 ; 
Delictum, what it is, i. 7. 12. By what one judges of its Enor- 
mity, viii. 3. 18, & /#. a ; 
Delivery, is either real or ſuppoſed, iv. 9. 9. It is done either 
in ſhort, or by a round about Way, ib, If it is abſolutely 
neceſſary for the Alienation of a Thing, ibid. f. 5. Ce. 
If when it is not founded upon any Title alters the Property, 
ib. ſ. 5. 
bnd ham one ſometimes eludes a Demand, iii. 8. 5. 


To demand, he who demands is under a orea * 
the Poſſeſſor, to try all poſſible Ways of —— 
13. 3. | *. 
Demerit, what it is, i. 9. 5. 
oy what Demeſn of ＋ State is, and 
rown 1s, viii. 5, 8, If the King may abſ | 
it or engage it, . In what Sens it = as ns boy wy of 
King, 1b, * prong wn * full Uſe of it, 1 the Gone — 
incorporated to the Demeſn of the ; 
— ib. ſ. 9. e ny, Wh 
Democracy, what it is, vii. 5. 3. Its Conſtituti 
Characters, z6, ſ. 6. 7. There is a Sovereign in qo — 
in other Forms of Government, ib, 2. 8. and 13. 995 
Demonſtration, what it is, and what are its Principles, i 2 
What is that which is made a poſeriori, ii. 3. 7, Da Ne 
Depofitum. See Truft. 
Dereliction, tacit Dereliction is the Foundation of Preſeri tion, 
iv. 12. 8. E 
Deſcendants, what we underſtand by them, v. 12. 13. 
Deſertion, a wilful Deſertion is a juſt Cauſe of breaking Mar. 
riage, iv. 1. 21. 
Deferters, if one may lawfully receive and make uſe of Deer. 
ters, viii. 6. 16. 


Defires, they ought to be proportioned to the juſt Price of Things, 


what that of the 


ii. 4. 9. 

Deſtiny, the Opinion which eſtabliſhes it, is contrary to Religion 
and Morality, 7b. ſ. 5. 

Devotion, without Probity, and an exact Practice of our Du 
towards our Neighbour, is but Hypocriſy, equally contrary 
to Religion and good Morals, ib. ſ. 4. The Devotions which 


they practiſe in Japan and ſome other Places, are con 
natural Law, ib. ſ. 18. * 


Dictators, if they were Sovereigns at Rome, vii. 6. 15. 

Differences, if in a natural State there is any one who may with 
Authority decide Differences, v. 13. 2, 3. 

Diffidence, the Neceſſity and juſt Bounds of it in a natural State, 
vii. 1. 7, &c. 

Dignities, when they are really honourable, viii. 4. 23. 

Diſabled Perſons, they ought to be maintained at the public Ex. 
pence, 76. 2. 1. 

2 1 it ought to be very ſtrict, ib, And why, 
ib. 3. 26. 

D:/exvery, one ought to communicate all Diſcoveries which are 
profitable to Lite, iii. 3. 2. 

Diſſimulation, whether we may at any Time make uſe of it, n. 
I. p. 320. | 

Diſinheritance, there ſhould be juſt Cauſes for diſinheriting Chil. 

dren, iv. 11. 7, 11. | 

Diſpenſations, what they are, and how one ought to manage 
them, i. 6. 17. 

Diſſent, the mutual Diſſent of the Parties diſannuls the Engage- 
ments, v. 11. 8. S 

Diſſimulation, it is a neceſſary Conſequence of Silence and $e- 
ng; Fe 1. 7. In what Caſe it is permitted or even lauds- 

e, 50. 1. 5 

Divinities, the Ideas which Men form of Divinities of Pagani/n 
are pernicious and contrary to the good Morals, as well as true 
Religion, ii. 4. 4. 

Divifionis Beneficium, in the Roman Law, what it is, n. 6. p. 

522.] g 

* hon if a Divorce is entirely contrary to natural Law and the 
Goſpel, iv. 1. 22, & #4. 

De&rines, how and how far a Sovereign has a Right to examine 
Doctrines, and defend thoſe which appear falſe and pernicious, 
Vil. 4. 8. ; 

Doctor, one ought not to receive an ignorant Doctor, v. 1. 5. E. 
The Intention of him who inſtalls a Doctor does not hinder 
him from being received in Form, iv. 2. 5. 

Domeſlicks, the reciprocal Duties of Domeſticks, and their Ma- 


ters, Iv. 3. 4, 1. 


Dominion, what it is, iv. 4. 2. Dominion of the Sovereign E; 
wherein it conſiſts. 
Dominion of the Crown, what it is, viii. 5, 8. Whether the E; 
Prince may abſolutely diſpoſe of Revenues belonging to the Er 
Crown, ibid. Demeſnes belonging to the Crown not ſubject u 
Preſcription, n. 2. p. 440. : 
Dominion of the State, what it is, vill. 5. 8. Goods belonging ] 
to the State are not ſubject to Pre/cripsion, n. 2. p. 44% 1 
Doubt, the general Rule of conducting one's ſelf in a Doubt, | 
3. 8, | | 
Dowry, is a favourable and privileged Thing, v. 12. 12. Tit E/ 
Recovery of a Dowry, iv. 9. 4. ' 2 
Dreams, if one is reſponſible Br them, 1. 5. 11. : F 
Duel, the Antiquity of them, viii. 4. 8. There is no real Dif F 
honour in refuſing a Duel, 15. He who in a Duel Kilb & ti 
wounds his Antagoniſt, does not do any Injury to him pte 55 
rly, i. 7. 13. And is not bound to have him healed at bb 8 
— iii. 7. 8. Nor to indemnify his Wife or Child 2 
when he is dead, v. 6. 3, He who goes to a Rendezv% Vie 
cannot allege for an Excuſe the Neceſſity of a jnſt Defence 6 I, 
himſelf, ii. 5. 9. The Means to prevent Duels, and re . 
the Laws effectual, ib, ſ. 12, Why they were formerly f. : : 


mitted, v. 9. 3. 


Beclefiafich 


lfcafticks, their Negligence and Ignorance in what concerns 

12 of — pref. F. 6. The Duties of them, 
vii. 8. 10. They do not Right in attributing to themſelves, 
Mal a propos, the firſt Place in Aſſemblies, as well politick as 
ecclefialtic, viii. 4. 22. And in publick Prayers, ibid. As 
well as in the Numeration of divers Orders or Eſtates of a 
Kingdom, 16. They have no particular Privilege which au- 
thorizes them to diſpenſe with Voy/s and Oaths, iv. 2. 24. 
The ſame Sin notoriouſly committed by an Ecclefraſtich, is 
greater than if it were a Perſon of another Order that was 
guilty, viii. 3. 20. ; ; 

Faifce, one cannot build a laſting Edifice upon a River, without 
the Permiſſion of the Sovereign of the Country, iii. 3. 8. 

Education, is the proper Duty of Fathers and Mothers, and a 
Matter of the greateſt Conſequence, vi. 2. 6. It very much 
conduceth to the Good of the State, viii. 9. 4. It is, alſo, the 
Foundation of the perpetual Obligation of Children, vi. 2. 12. 

Efe4s, how natural ones may be imputed, j. 5. 6. Retroactive 
Effects. See Civil Laws. 

Efrt, when it is accounted an Action, n. 2. p. 87. 

{:4ion, how Election of Sovereigns is made, vii. 7. 6. 
Ehquence, the Art ot t is often pernicious, ii. 4. 13. 
Emancipation, how it was made amongſt the Romans, v. 10. 8. 
Emperors, what the Dignity and Authority of the Reman Empe- 

rors was when there was more _ one at a Time, vii. 5. 15. 

Emphyteufis, what it is, n. 3. p. 406. 

— * Reaſons * a to ſubmit to the Empire of any 
one, ib. 6. If every Empire is founded upon the Conſent 
of thoſe who are ſubjected to it, iii. 4. 4. If there is amongſt 
Men any natural Empire which excludes all Liberty abſolutely 
independent, ii. 2. 4. 

Emplyyments, which are moſt honourable, i. 1. 9. How one 
ought to confer publick Employments, and what Degree of 
Honour one ſhould allow to every one, viii. 4. 23. One ought 
Not to give them ſingularly as to the Nobleneſs of their Birth, 
ib. ſ. 3. It is bad Politicks only to prefer Men of a certain 
Order, ib. No Citizen hath a perfect Right to pretend to 
have Employments before others, whatſoever Merit he hath, 


have given them to unworthy Perſons are reſponſible to the 
State or Sovereign for the Evil that proceeds from them, ib. 
If they who have a publick Employment may quit it, and re- 
tire any where elſe without the Conſent of the State, viii. 11. 
3. How pernicious and blameable the ſelling of eccleſiaſtical 
Employments is, v. 1. 5. What honorary Employments are, 


n. 3. p- 4. 
End, 4 3 Actions of the Will the End is the Object, i. 4. t. 
How many Sorts there are of it in general, iii. 6. 10. One 
* propoſe one which is conformable to our Nature, 

ii. 4. 6. 

— what Acts of Hoſtility one may lawfully exerciſe againſt 
an Enemy, viii. 6. 7. If one may deceive him by falſe Diſ- 
courſe, iv. 1. 19. If it is permitted to defame him without 

> a rage ib. : 
mities, they ought not to be perpetual, v. 13. 1. 

Entities, what a Shyfical or 1 Entity is, i. 1. 2. What a 
moral Entity, #6. ſ. 2, 3. Who is the Author of moral Enti- 
ties, ib. ſ. 3. Their Original and End, ib. ſ. 4. Their Ef- 
fects and Virtue, ib. Their different Sorts, 16. f. 5. How 
they are deſtroyed, ib. ſ. 23. 

Envy, is a Paſſion entirely vicious, ii. 4. 12. And a Sentiment 
contrary to Humanity, iii. 3. 1. 

Ehicurus (the Philoſopher) his Errors in Morality, pref. F. 26. His 
Sentiments, 767d. 

Equality, what Equality there ought to be in Contracts, v. 3. 
The natural Equty of Men is either phyſical or moral, iii. 
2. 2. The laſt ought to be acknowledged by every one in re- 
lation to others, and how, i4, One ought to procure himſelf 
Equality of Mind, ii. 4. 6. 

Euity, the different Significations of it, v. 12. 21. Interpreta- 
tion according to Equity i. 6. 17. 

Equivecations, it one may ſometimes uſe them, iv. 1. 13. 

Error, the diflerent Sorts and Effects of Error, i. 3. 11, Cee. In 
regard to Promiſes and Contracts, iii. 6. 6, 7. Oaths, iv. 
2.7. It diminiſhes the Enormity of a Crime, viii. 3. 19. 
If one may caſt others into any innocent Error, iv. 1. 8. 
That which one is caſt into by the Diſcourſe of publick Doc- 
tors, is more excuſable than that into which one falls by fol- 
lowing the Principles of particular Men, viii. 3. 19. 

Eftates, See Heritage. 

E/cem, what it is, viii. 4. 1. How one ought to ſeek it, ii. 4.9. 
How many Sorts there are of it, viii. 4. 1. In what ſimple 
Efteem conſiſts, and how it may be impaired, bid. ſ. 2. EC. 
teem of Diſtinction, ib. ſ. 11, & eg. 

E/abl/bment, every human Eſtabliſhment always ſuppoſes the 
Exception of a Caſe of Neceſſity, ii. 6. 2. 

Event, ore ſhould not judge of Actions by the Event, ib. 4. 8. 

E N the Difficulties which attend it in the ordinary Courſe of 
Me, n. 7. p. 14. | 

Eunuchs, if it is permitted to make Eunuchs, vi. 1. 6. 

ral Law permits them to marry, vi, 1. 25. 

niſhment of them, n. 1. p. 563. 

I 


If natu- 
Abgarus his Pu- 


he hath only a Right to acquire them, iii. 1. 3. They who 


1 INDEX of the mt material Things, &c. 


Exa&ions, large ones leſſen the publick Revenue, n. 3. p. 749. 

Exactori of publick Taxes, we ought to hinder their Impoſitions, 
viii. 5. 5. ; 

| bona: of thoſe who induce others to a Crime by their Exam- 
ple, i. 5. 14. How pernicious evil Examples are, viii. 3. 22. 

W tacit Exceptions, iii. 6. 2. Peremptory Exceptions, 
. 1. 12. - 

Exchange, what it is, v. 2. 9. ib. 5.1. There are two Sorts of 
it, 3 If it is a Contract which hath a proper and peculiar 
Name, v. 2.7. Dry Exchange, ib. 7. 12. a 

Execution, if the ſimple Execution of an Order manifeſtly unjuſt, 
is criminal, viii. 1. 6, Imperfe& Execution when puniſhable, 
ib. 3. 27. Of the Execution of criminal Promiſes, iii. 7. 8. 

Executioner, he is not guilty of Murder in executing his Office, 
viii. 4.5. Why his Office is infamous, ibid. 5, 6, Whether 
he is Guilty if he knows the Party is unjultly condemned, 
n. 2. p. 750. | 

Expiation, the Expiation of a Crime is not one of the natural 
Ends of Puniſhment, 16. 3. 12. 

E xpences, what Expences one muſt put in the Line of Account, 
in ſtating the Price of Merchandize, v. 1. 10. 


F 


Fables, if one may invent Fables, iv. 1. 15. Whether thoſe of 
the Poets are any Honour to their Gods, viii. 4. 13. 

Faction, what it is, viii. 2. 23. 

Faculties, why the Faculties of our Soul have been Rene 
given us, ii. 1. 5. How the Effects of the natural Faculties 
of the Body and Mind may be imputed to any Man, i. 5. 7. 

Faith, if one ought to keep his Faith to one who has none, iii. 
6.9. 

Ro one ought to let Strangers carry from Fairs what they have 
bought, 16. ſ. 2. 

Falcidium, what it is, n. 2. p. 263. Its Foundation, v. 12.8. 
Whether an Heir, who pays the Legacy entire without de- 
ducting the Falcidium, can redemand it, n. 2. p. 263. 

Falfty, all Falſity is not a Lye, iv. 1. 9. 

Family, if a ſeparate and independent Family may paſs for a 
State, vi. 2. 10. The Intereſt of great Families requires that 
the Eldeſt have ſome Advantage in the Succeſſion, iv. 11. 8, 
One ſometimes pardons a Man becauſe he is the laſt of an il- 
luſtrious Family, viii. 3. 17. 

Farmer, if the Accidents which befal a Farmer, afford a juſt 
Reaſon for diminiſhing the Rent agreed upon, v. 6. 3. 

Fathers, whence comes the great Tenderneſs which a Father hath 
for his Children, ii. 3.14. The extreme Grief that Fathers 
have to know their Childrens Wickedneſs, viii. 3. 32. What 
Authority they have over their Children. (See paternal 
Power.) If a Father has more than a Mother, vi. 2.5. If 
he can fell his Children, 76. ſ. 9. He ought to nouriſh and 
educate them, iv. 11.4, 5. Why he has Right to chaſtiſe 
them, viii. 3. 10. If he can favour any of his Children in 
the Diviſion of his Eſtate, iv. 11. 8. He has the Profit of his 
Children's good Advancement, ib. 8. 7. When he ſucceeds 
his Children, and when he is excluded from their Succeſſion, 
ib. 11.13. The Four dation of the Right of Life and Death, 
which Fathers of Families have over their Children, and Slaves 
in ſome States, viii. 3.13. How they may become Sove- 
reigns in the independent State of Nature, vii. 3. 6. 

Father adoptive, the Reman Law did not permit an adoptive Fa- 
ther to marry his adoptive Daughter, v1. 1. 32. 

Fault, what a Fault is, and how many Sorts of it, i. 7. 16. If 
the ſmalleſt Faults are real Sins, ib. 5.8. If they ought to 
be puniſhed at human Tribunals, viii. 3. 14. 

Fawourable, what it is in the Stile of Law, v. 12. 12. 

Fear, it's a Paſſion hurtful to Men, ii. 4. 12. What Fear in- 
duced Men to form civil Societies, vii. 1. 7. If Fear annuls 
the Oaths which it forced Men to take, vi. 2. 8. If the Fear 
of being deceived, or an unjuſt Fear of Evil, annuls Pacts, 
iii. 6. 9. 10, 11. If the Fear of a Neighbour's Power is a 
juſt Reaſon to make War againſt him, ii. 5. 6. viii. 6. 5. 

Felicity, * Felicity one may promiſe himſelf in the World, 
ii. 4. 8. 

Feller of Wood. See M cod. 

Felony, what it is, and what is the Conſequence of it, iv. 8. 12. 

Fiefs, what Fiefs are, ib. Their Original, viii. 4. 30. When 
they return to the Lord, iv. 8. 12. 

Fine, we ought not by paying it to inſult the Magiſtrate, viii. 


4 


1 

Firft an Explication of the Maxim, that the 5, in Date had the 
beſt Right, ili. 7. 1. He that hath 5% committed a Crime, 
ought to be puniſhed more ſeverely than thoſe who are ſeduced 
by his Example, viii. 3. 22. 8 

Fiſhing, upon what is founded that the Right of Fiſhing which 
particular Men have, iv. 6. 5. Whether one can appropriate 
to himſelf the fiſhing upon any Part of the Sea, #6. EY: 

Fiſheries, they ought not to fiſh (according to a Chine/e Philoſo- 
pher) but with Nets with large Marſhes, 7b. 3. 6. Why the 
Reman Law forbids them to burn Fire upon a River in the 
Night Time, iii. 3. 4. 

Flattery, it is a kind of Injury and Mockery, viii. 4. 13. 

Flalterers, how pernicious they are to Princes, vii, I 
they are obliged to repair the Damage that proceeds from 
their Flattery, iii. 1, 4. 
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Flfp, it in a great Scarcity of Victuals one may eat human 
Fleſh, ii. 6. 3. If the Cuſtom of it which is eſtabliſhed 
amongſt the Savages of America, is a ſufficient Reaſon to de- 
clare War againſt them, viii. 6. 5. 

Flight, whether in Caſes of Aſſault a Man is obliged, if he can 
conveniently, to betake himſelf to Flight, ii. 5. 13. Whether 
in Flight one may break down a Bridge behind him, or ſhut a 
Gate, when by that he leaves his Companions expoſed to the 
Fury of the Enemy, or run over an innocent Perſon, who is in 
his Way, ii. 6. 3. 

Force, if Force alone produces any Obligation, i. 6. 9, 10, 
Whether Contracts made by Force are null and void, iii. 


6. 10, 
Form, the Introduction of a new Form in a Matter belonging to 


another, n. 1. p. 408: 

Fornication, whether ſimple Fornication be contrary to the Law of 
Nature, vi. 1. 4. How it was looked upon in different Na- 
tions, 16. 

Fortification!, if, to make them, one may take the Gardens, 
Houſes, or Lands of particular Perſons, and the Materials 
which were prepared for their own Uſe, viii. 5. 7 

Fortitude, if they can demonſtrate that Virtue without ſuppoſing 
the Immortality of the Soul, 11. 3. 19. 

Fortune, Men caſt upon Fortune, the evil Effects of falſe Mea- 
ſures which themſelves take imprudently, ii. 4. 8. 

Found, a Man that has found any Thing ought to endeavour that 
the Owner may recover it, iv. 13. 4. Whena Man becomes 
a lawful Owner of what he has found, #6. 6. 12. 

Fountain, one ſhould not ſtop it up or conceal it, after he has 
made uſe of it, iii. 3. 4. ; : ; 

Fraud, it is put in the ſame Rank with Violence with relation to 
the Validity of Contracts, ib. 6. 10. Whether it makes Oaths 
void, iv. 11.17. 00 n ü 

Friends, we ought to ſuccour them, viii. 6. 14. If in Point of 
Succeſſion they ought to be preferred to Relations, iv. 11. 15. 
Injuries done by a Friend affect us more than thoſe of an Ene- 
my, or a Stranger, viii. 3. 20. ; | 

Friendbip, whack, conſiſts its Duties, ib, 9. 2. Friendſhip and 
Faith two moſt ſacred Things, v. 4. 2. 

Fruits, what they are, and how many Sorts of them, iv. 7. 3. 
To whom the Off. ſpring of living Creatures belongs, 16. 
Whether Fruits are reckoned in the Eſtimation of Damage, 
iii. 1. 3. 

Fruition, what it is, i. 4. 1. : : 

Function, no Member of a State ought to render himſelf incapa- 
ble of military Functions, viii. 2. 3. 


G. 


Gain, the Gain that a Man who is killed could have made, may 
be reckoned in the Eſtimation of Damage, iii. 1. 7. 

General of an Army, what the Extent of his Power is, viii. 6. 10. 
He can aſſign every Man his Poſt, bid. 2. 4. If he may tell 
his Soldiers any Thing that is not true, iv. 1. 16. If the So- 
vereign is obliged to ratify the Agreements which the Generals 
or other Officers of War make with the Enemy, viii. 7. 13. 

Generation, whether it be the Foundation of paternal Authority, 
vi. 2. 4, 12. | : 2 

Geſtures, they are imperfect Signs of Conſent, iii. 6. 16. 

Gibeonites, whether the Trick they uſed to Jou was criminal, 
W. 8. 7. Te f 

Ghry, in- what true Glory conſiſts, viii. 4. 12. Vain Glory is 
nothing but an imaginary Good, 46. 3. 19. 

God, although God cannot do certain Things, he is nevertheleſs 
Omnipotent, ii. 3. 4. If this Sovereignty is founded upon 
his Omnipotency, i. 6. 10. He is not the Cauſe of the Ma- 
lice of human Actions, 16. 7. 5. Univerſal Liberty void of 
all Hindrance and of all DefeR, is applicable only to God, 
ii. 1. 3. In what Senſe God is a Law to himſelf, ib. If there 
is any Law common to God and Man, ib. 3. 5. If Men can 
do any Thing meritorious in relation to him, i. 9. 5. A ge- 
neral Idea of the Duties of Man towards God, 11. 4. 2, His 
Will is the Foundation of the Obligation we lie under to ob- 
ſerve the Law of Nature, 26. 3. 20. wo 

Good, what it is, and how many Sorts there are of it, i. 4. 4. 
Real and imaginary, viii. 3. 19. In what Senſe Good or Evil 
depends upon the Determination of the Sovereign, or of the 
civil Law, ib. 1. 5. Good which happens to Man is of three 
Sorts, ii. 3. 21. The Scarcity of a good Thing does not 
make it more valuable in itſelf, v. 1. 6. When the Proſpect 
of an agreeable and profitable Good leſſens a Crime, vin. 3. 
19. If any good Thing may be communicated gratis and 
without any Motive, i. 9. 2. How one may do another a real 
good Turn, iii. 6. 13. Whether a Man be more ſenſible of 
Good than Evil, n. 1. p. 68. It is not poſitive Good, but 
Uneafineſs which determines the Will, n. 3. p. 67. Goods 
which happen to Man may be divided into three Claſſes, ii. 


3. 21. 5 
Goods, Riches, they are the Object of the greateſt Part of the 
Law, and are, as it were, the Life of Mortals, iv. 3. 1. 
The Inequality of the Goods of Fortune are not contrary to 
the natural Equality of Men, iii. 2. 2. If we may lawfully 
kill them who would take them from us, ii. 5. 16. The Prince 


moſt material Things, &. 
may direct what Uſe we ſhould make of th + 
he has a Right of diſpoſing of them abſoluteſy Y 3 5. 3. If 
he can give up at a Pacification the Goods of viva 6 . if 
ib. 8. 3. Whether it preſerves the Form of Givi So ®bjecs, 
4 . p. Po: ety, n, 
god of another, every one ought to abſtain f 
ouſly, iv. 13. 1. If one may take them in A—— religi. 
11.6.5, 6. If one may deſtroy them to ſave his © cellity, 
8. Promiſes of another Man's Goods are null wn, ib. \. 
4 Duty — him mw is entruſted with them, iv. 1 1 OY 
ifferent Ways of having a Righ And... 
8. y g a Right over the Goods of another, 
Goods publick, how many Sorts of them, viii 
the Prince has the Power of diſpoſing of hens 7" How far 
Goodneſs, the Goodneſs of an Action is not abſolute] in 
ſuſceptible of Quantity, i. 8. 1. erein it £ be 8 
10. 


. 
Goid Luck, See Felicity. 
Government, civil, it binds ſtronger than Gevernm 

ordinary Compact, vii. 4. 9. If accidental — 
change the Form, 16. 5. 1, and 12. What a repul _—_ 
vernment 1s, and how many Sorts there are, ib, (> > 
gular Governmens, 76. 14, 15. Whether they . 3 Ire. 
among mixed Government, #6, 13. The Difficyl: Fo 
Art of Government, ib. 9. 2. What is the beſt . the 
ib. 5. 22. The Government may be different accordin 1 
the Genius of the People, 76. 6. 5. * 
Governor of @ Province, whether he can of hi 
or A. viii. 6. 10. mfelt make War 
Gownſmen, they are as profitable as Swword/men, 
Grafts, whether in Acceſſion they follow the 
they are grafted, iv. 7.5. 
Grapes, they ſhould be left after Vintage to poor People, ii 


viii. 41. 30. 
Stock on which 


3. 4. 
Gratitude, the Neceſſity and Rules of this Virtue, 
Compariſon betwixt its Duties and thoſe of 
12. 23. 
Guarantees of a Peace, what they are obliged to, viii. 8, 7. 
Gueſts, if they fit down to Table at a publick Houſe they are 
obliged to pay their Scot, though they made no A 
with the Hof, ili. G. . CO 
Gulf, to whom it belongs, when many different Nati polleſs 
the Lands on its Shores, iv. 5. 8. 5 
Gutters, the Service of Gutters, iv. 8. 11. 


H. 


ib. . 16. A 
Beneficence, v. 


Habitation, the Right of it, what it is, iv. 8. 9. 

Habit, what Influence it has upon moral Actions, i. 4. 6. i. F. 
13. The Terms which conſtitute it are capable of Latitude, 
ib, 2. 10. | 

Hatred, we ought not to nouriſh it, ii. 4. 12. 

Hazard, of Contracts wherein is Hazard, v. q. | 

_—_ in what Caſe one is culpable for having heard a Thing 
aid, i. 5. 14. 

Hegefias (the Philoſopher) Effects of his Diſcourſes, pref” 5. 23. 

Hereticks, how unjuſt the Animoſity is which Men have agaialt 
them, and how deteſtable that Opinion is, which permits 4 
Violation of Faith with them, ii. 4. 4. 

Heritage, Heritage in the City, Prædia Urbana, what they art 
in the Roman Law, iv. 8. 11. Heritage in the County, 
Præ dia 9 ib. 

Heir, he is thought to have the Propriety of the Fruits of the 
Deceaſed before the Formality of taking Poſſeſſion, iv. 4. 10 
Whether he can lawfully receive in the Name of the Deceaſed 
the Offers which he had refuſed, iii. 9. 6. Whether he ca 
claim any of the Fruits of the Grounds, of which the Deceaſed 
had the Uſe and Profits without the PMerty, when he dis 
before Harveſt, iv. 8. 7. If he finiſhes the Time of th! 
Preſcription which runs before the Death of the Deceaſed, ir 
12. 4. How far he is liable to pay the Debts of the Deceaſed, 
ib. 11. 20. And to anſwer for his Oaths, ib. 2. 17. His . 
miſes or Contracts, 16. If he ought to pay the pecuniz 
Reparations to which the Deceaſed had been condemned, vi. 
3. 3, 33. If one may inflit any infamous Puniſhment upt 
him, as he is an Heir, 16. To what the Heir of a Thief! 
liable, iii. 1. 11. Whether a Perſon, acting by Commiſint 
can bring an Action againſt an Heir for the Recovery of t 
Charges he has been at, ſince the Donor's Death, in executit 
his Orders, iii. 9. 4. 

Hermits, whether they do well to withdraw themſelves from it 
man Society, it. 4. 15. 

Hiring or Renting, what it is, v. 6. 1. 

Hiſtory, what the Knowledge of it is neceſſary to, ii. 4. 13. 

Hiſiorian, he is indiſpenſibly obliged to tell the Truth as far . 
is known to him, iv. 1.7. 3 

Homage, forced Homages are no real Marks of Honours, . 


4. 14. 
Homicide, what it is, i. 1. 6, Whether it is culpable when ® 
only intends a Wound, ib. 3. 16. How the Damage © 
by it ought to be repaired, iii. 1.,79. Whether it ſhould ® 
ways be puniſhed with Death, viii. 3. 26. See mor! 
Murder. * 
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Hwmfl, if the Honeſt or Diſhoneſt are ſuch of themſelves, or 
by Appointment, i. 2. 6. ii. 3. 4. The Ideas of Honeſty 
ſeparated from the Relation which they have to the Will of 
God, are nothing buc fine Chimeras, or barren Principles, 
ii. 3- Every one is ſuppoſed honeſt as long as they cannot be 
proved to the contrary, viii. 4. 3. 2 

Honour, of Diſtinction or Preference, what it is, viii. 4. 11. 
What are its Foundations, 16. ſ. 12. How one muſt ſeck it, 
ji. 4. 9. Whether Honours depend abſolutely upon the Will 
of the Sovereiga, 16. f. 32. 

Honour, the Reputation of an honeſt Man, whether it depends 
upon the arbitrary Determination of the Sovereign, viii. 4. 9. 

hether one can, without a Crime, ſacrifice it for his Prince, 
6. 1. 10. 

Fs Chaſtity, whether it is lawful for a Woman rather to 
kill herſelf, chan loſe her Honour by being raviſhed, ii. 4. 19. 

Point of Honour, the Vanity of Point of Honour in relation to 

uels, ib. ſ. 8. 

** how it ought to be ruled, ib. f. 12. If one may ſome- 
times make a Man conceive falſe Hopes, iii. 5. 5. 

Hoſpitality, in what its Right conſiſts, ib, 3. 9. 

Hojiage, if one may give himſelf for an Hoſtage, ii. 4. 18. If the 
Sovereign can force us to it, viii. 2.6, If he engages the 
Life of Hylages, or only their Liberty, 16. If they ſhould be 
puniſhed for the Breach of a Treaty, ib. If when an Hofage 
comes to be Heir to him who ſent him, he be bound to ſtay, 
ib. 8, 6. Of Hoſtages given to Robbers, iii. 6. 11. 

Humanity, wherein the Duties of it conſiſt, iii. 3. 1, & eg. In 
what they differ from thoſe of Juſtice, ib. 4. 1. To what 
Nations one may refuſe them, ib. 3. 3. And viii. 4. 5. 

Humility, in what honeſt and reaſonable Humility conſiſts, iii. 


2. 6. 

Humour, if the Inconſiſtency of Humours be a Reaſon ſufficient 
for the diſſolving of Marriage, iv. 1. 22. 

Hunting, it is an Exerciſe fit for Nobility and Princes, iv. 6. 6. 
To whom the Right of Hunting belongs, ib. ſ. 5. How one 
may make the Laws concerning Hunting valid, 36. ſ. 7. 

Hunt/man, if the Bealts he hath taken contrary to the Laws be- 
long to him, 1v. 6. 7. If a Beaſt belongs to him after the 
Moment he has killed it, 26. ſ. 10. 

Hurt, one is not hurt for being fruſtrated of that which others 
owe us by Virtue of an imperfet Obligation, iii. 1. 3. He 
who is hurt is not obliged to content himſelf with the Puniſh- 
ment of the Offender, 1b. 11. 

Huſband, his Authority does not neceſſarily imply the Power of 
Life and Death, vi. 1. 13. The Foundation of his lawful 
Authority, #6. 11. & ſeg. Whether he be reſponſible for 
what his Wife does, i. 5.14. If when he conſents to the 
Proſtitution of his Wife, ſhe commits Adultery, ib. 7. 17. 
The Laws abſolve him who kills his Wife with her Gallant, 
ſurprized in the very Fact. ii. 5. 15. viii. 3. 1 3: Whence it 
comes that the Diſgrace of the Immodeſty of a Woman re- 
fle&s upon her Huſband, vi. 1. 10. If when a Huſband is 
taken Priſoner, the Enemy thereby gets any Right over his 
Wife and Children, viii. 6. 19. 


I. 


Idiot, his Promiſes are null, iii. 6. 3. 

14le, one ought not to aſſiſt idle Men, ib. ſ. 6. 

Ideas, innate, if there be ſuch, ii. 3. 13. Whether they ſerve 
the Cauſe of Atheiſm, pref. F. 4. 

Fealouſy, if it be unjuſt and ridiculous in itſelf, vi. 1. 15. 

Igneminy, Marks of Ignominy are little mortifying to thoſe who 
have many Companions, viii. 4. 11. 

Tenorance, its different Sorts, i. 3. 10. The Actions which pro- 
ceed from it are more involuntary, than thoſe which = 
cauſes, ib. 7. 17. Invincible Ignorance excludes all Imputa- 


tion, ib. 8. 10. 


Inmodeable Goods, what is meant by them, iv. 6. 3. How one 


makes himſelf Maſter of them by Right of firſt taking Poſ- 
ſeſſion, ib. ſ. 3. 8. When it is that they are taken by the 
Enemy, viii. 6. 17. | 

Immunity, how one can lawfully grant an Immunity, viii. 5. 6. No 
one extends to a Caſe of Neceſſity, ib. ſ. 7. viii. 2. 1. and viii. 
4. 33- They who have Immunity ought not to abuſe them, 
by making the Goods of others, which are not free from Im- 
polts, paſs under his Name, v. 10. 8. They ought not to be 
given purely and fimply for the ſake of the Nobility, viii. 
4. 31. 

K non merum, or mixtum, what it is, n. 1. p. 844. 

Impoſſible, an Explication of that Maxim, No Body is obliged to 
Impoſſibilities, i. 5. 8. iii. 7. 2. & ſeg. Evil Actions are eſ- 
tee med impoſſible in the Reman Law, i. 7. 2. How one 
muſt explain it, when one finds impo/ible in a Law, Contract, 
or in a Will, i6, 5.8. 

Inpalſibilities, are either phyſical or moral, ib. 

Impoſis, who has a Right to exact them, viii. 5. 4. Rules which 
one mult follow in their Eſtabliſhment, and in the taxing of 
every particular, ib. ſ. 5, 6, 8. and ib. 9. 10. 

rudence, in what it conſiſts, i. 2. 6. 


Impotency of Huſbands, when it is incurable it annuls the Mar- 
riage, vi. 1. 25. 


An IN DEX of the moſt material Things, Sc. 


Infunity, why it is given to certain Crimes, i. 6. 15. One 
ought not to grant it to certain Perſons without very great 
Reaſon, viii. 3. 17. Frequent Examples of Impunity leſſen 
the Heinouſneſs of a Crime, #6. l. 22. ; 

Impurity, if thoſe Inconveniences cauſed by them, which are 
mentioned in the Law of Moyes, were Puniſhments properly ſo 
called, viii. 3. 4. 8 

Imputation, whence it proceeds, when a Thing is capable of 
Imputation, i. 5. 5. What Thitigs are capable of it, ib, . 
6. ts ſeg. What is Imputation which is grounded upon Fa- 
your, ib. 9. 2. An Imputation concerning Right, #6. f. 3. 
* le Imputation and powerful Imputation concerning Right, 
ib. 1. 6. 

tncefl, what it is, ib. Whether one can commit it to pre- 
erve one from Death, ib. 5. 9. Whence the Deteſtation of it 
proceeds, n. 1. p. 18. 

Inclinations, to what their Diverſity tends, ii. 17. 9. 2 

Incorrigible Perſons, it would be better for them to be dead, viii. 
3. 10, Whether none but incorrigible Offenders ought to be 
puniſhed, 1b. ſ. 10. 

Indifferent, of Actions morally indifferent, n. 6. p. 76. "2 

Inequality, whence come thoſe Inequalities between Men, iii. 
2.9. How one ought to ſet right thoſe Inequalities which ap- 
pear in a Contract, v. 3.9. 

Infamy, how one is marked with Infamy, viii. 4. 6, 7. Infamy 
de jure & de facto, what it is among the Lawyers, i. ſ. 7. 
How, and by whom, Infamy can be wiped off, 16. 10. 
Whether one is obliged to incur real Infamy to obey one's 
Sovereign, ib. 9. 

Infant, See Children. 

Irformers, ought to take Care not to be guilty of the ſame Crimes 
of which they accuſe others, viii. 3. 7. Although they ve 
Irn by their Sovereign, they commit an evil Action, 
K 1. 7. | 

Ingrateful, whether one can lay an Action of Injuſtice againft 
N Perſons, iii. 3. 17. In what Places it is impracti- 
cable, ib. 

Ingratitude, the Baſeneſs of that Vice, iii. 3. 17. Why it is 
more ſhameful and odious than Injuſtice, ib. Complicated 
Ingratitude, ibid. 


jury, what it is, i. 7. 15. In what it differs from Damage, 


ib. 13. From Injuſtice, is. And from Fault, ib. From 
Misfortune, jb. 16. Injuries can produce no Right, iii. 6. 
10, How they judge of its Greatnefs, viii. 3. 20. Every 
one has a natural Right not to ſuffer Injuries, iii. 2. 4. Rules 
of Prudence which they ought to follow who have received 
any, ii. 5. 3. There is ſometimes a Greatneſs of Mind to 

. deſpiſe "1.08 vii. 4. 8. When it is that an Injury is eſ- 
teemed morally not dene, i. 9. 3. How they make Compen- 
ſation for Injuries, or Benefits with Injuries, v. 11. 6. 


brjuflice, what it is, i. 7. 14. It can produce no Right nor | 


impoſe any Obligation, iii. 6. to. A leſs gives no more 
Right to its Author than a 2 ib. 
ence, it does not always find its Defence in itſelf, vii. 1. 8. 
Innocent, it is better to hazard letting a Criminal eſcape, than 
to puniſh the Innocent, n. 5. p. 26. In what caſe one can 
hazard the puniſhing of an innocent Perſon, 1. 6. 3. 
Ingquifition, it would be a laudable Undertaking it Proteſtant 
Princes would unite to deſtroy that horrid '1 ribunal, n. 1. 
837. | 
hiftind, whether thoſe Things to which natural Inſtin& carries 


us, can be the Matter of any Obligation, vi. 1. 3. When it 


is we muſt reſtrain it, 16. 

Infirument, they ſpoil exterior Inſtruments ſometimes as well as 
thoſe inanimate and deſtitute of Reaſon, ii. 3. 3. How the 
Nature of the Inſtrument tends to aggravate a Crime, viii, 
3. 20. 

Intention, what it is, i. 4. 2. Full Intention, and imperfect In- 
tention, is. The good Intention does not render an Act ma- 

wily good, ib. 7.4. In Judgment, when there is a doubt- 
ful or equivocal Intention, it muſt be taken on the more fa- 
vourable Side, ib. 8. 3. What Sort of Intention is neceſſary 
to make a moral Action good before the Divine Tribunal, ib. 


2. How far it has Regard in human Tribunals, 6. 3. Whe- 


ther an Error hinders the Effects of a good Intention, n. 2. 


p. 32. 
Biere of Money lent, whether natural Right forbids abſolutely 


to take it, v. 7.9. Intergſ lucratory and compeniatory, 
it is, and whether both of them oy edt PE p Oo 


Interpretation, how one ought to take it in that of 65. and 
Conventions, v. 12. 


Interregnum, what it is, vii. 7. 7. 

Invention, one ought to communicate the Inventions of Thi 
neceſſary to human Life, iii. 3. 2. * 

Foy, how and how far that Paſſion is lawful, ji. 
nant Foy for Miſchief which happens to another, is contrary 
to Humanity, iii, z 1. Whether the Foy ſhewn at the 
Wrong which one ſees done to another, obliges one to re ir 
the Damage, iii. 1. 4. pn 

Je whether the Oath which he made to the Gibeonites, were 
valid, iv. 2. 7. | 

Judge, be ought not to fell Juſtice, v. 1. 3. Whether h 
PR 7 unjuſt Sentence, but by Order Ot his * 


commits 


& 12. Malig- 


An INDEX of the moſt material Things, &c. 


commits by that any Crime, viii. 1. 7, In what conſiſts the 
Equality which he ought to obſerve in the Exerciſe of Juſtice, 
viii. 3. 23. When it is that he can adminiſter the Oath to 
Parties, iv. 2. 22. Whether he can uſe an Artifice to diſcover 
a Crime that is not proved, iv. 1. 20. 

Jul, whether there would be any Thing juſt or unjuſt, without 
the Eſtabliſhment of Civil Laws, viii. 1. 6. 

Fuſlice, of the Juſtice of Actions, i. 7. 7. Of that of Perſons, 
ib, 6. Juſtice univerſal and particular, 16. 8. Diſtributive, 
ib, 9. Commutative, ib. 10. Avenging or vindictive Juſ- 
tice, viii. 3. 5. In what conſiſts the Inequality which one 
muſt obſerve in the Exerciſe of it, ib. 23. Its Exerciſe is ca- 
pable of being underſtood, both with relation to Clemency, 
and to Rigour, i. 2. 10. Whether SatisfaCtion to Juſtice be a 
natural End of the Puniſhment of Crimes, viii. 3. 12. 


K. 


Kings, to whom it belongs to give the Title of King, viii. 3. 9. 
If the Power of a King flows from paternal Authority, vi. 
2. 10, If a King is above all his People, vii. 6. 5. If the 
People may depoſe their Kings as they think good, vii. 5. 9. 
The different Sorts of Promiſes Kings make at their coming 
to the Throne, vii. 6. 10. How important it is for the 
Good of the State, and Intereſt of Kings, that their Autho- 
rity be limited, n. 1. p. 694\ Who are Kings, whoſe Au- 
thority is not inviolable, vii. 8. 8. Kings ought indiſpenſi- 
bly to keep the Oath they have made, viii. 10. 5, In what 
Senſe their Contracts are above the Rules of the Civil Law, 
ib. 4 How long their Minority endures, ib. 3, If Con- 
tracts made in their Name during their Minority are valid, #6, 
How he may free himſelf from Engagements made to Stran- 
gers, 10. 2. And to his own Subjects, ib. 3. If one King 

really ought to give you to any other King, ib. 4.2. If he 
may leave the Decifion of a Quarrel or of Articles of Peace, 

to a ſingle Combat, or to a Battle of two Armies, viii. 8. 5. 
If when he is fallen into the Hand of his Enemies, they be- 
come thereby Maſters of his Kingdom, ib. 6. 19. If his Al 
liance with a King who has been ſince chaced from his King. 
dom, {till continues, viii. 9. 9. See more in Prince and 
Sovereign. 3 5 

Kingdom, what it is, vii. 6. 17. A patrimonial Kingdom, 36. 
16. What Power the Maſter of ſuch a Kingdom hath over 
the Goods included in his Dominions, viii. 5.1. The Order 
of Succeſſion ab inteflate to ſuch a Kingdom, vii. 2. 11. A 
Kingdom eſtabliſhed by the free and voluntary Conſent of the 
People, ib. 6. 17. If the King of ſuch a Kingdom may alie- 
nate it, either wholly, or in part, viii. 5. 9. Or engage it, 
or make it a Fief to another, ib. 10. Or diſcharge a Vaſſal 
of his Kingdom from the Homage he owes him, ib. If a 
part of a Kingdom may ſeparate itſelf from the whole Body, 
ib. 9. If any part of a 1 may be alienated. viii. 5. 11. 

Knowledge, an indifferent „ of profitable Things is 
more valuable than a perfect Knowledge of unprofitable 
Things, ii. 4. 23. The Neceflity of Knowledge of one's 
ſelf, 16. 5. 


L. 


Labours, if one may ſhorten his Liſe by hard Labour, ii. 4. 17. 
When Labour is in the Place of Puniſhment, viii. 3. 4. 

Land, if one may make a Diviſion of Land amongſt Men, iv. 
5. 4. If Strangers may, without the Permiſſion of the Sove- 
reign, ſeize on the vacant Lands which they find in a Coun- 
try, ii. 3. 10. What Lands are, iv. 6. 3. How they take 


poſſeſuon of them, ib. 9. 7. If a little is better than more - 


when Money circulates in a great Quantity, v. 1. 16. If it 
is for the — of a State to permit Subjects to bequeath 
their Lands by Will, iv. 11. 18. 

Landlord, in what Caſe the Loſs that happens to the Tenant 
ought to be charged upon him, v. 6. 2. 

Languages, of their Original, iv. 1. 3. To what the Know- 
ledge of divers Languages tends, ii. 4. 13. It is no Matter in 
what Language a Contract is wrote provided the Parties un- 
derſtand one another, n. 2. p. 292. 

{ atitude, moral, in what it conſiſts, i. 2. 8. & 2 

Law, what it is in general, i. 6. 4. What Difference there is 
between Law and Counſel, i. 6. 1. Between it and a Com- 
pact, ib. 2. Between Law and Right, ib. 3. The eſſential 
Parts of a Law, ib. 14. Its Matter, ib. 16. Andi. 8. 4. 
Its different Sorts, ib. 18. An obligatory Law, and a Law 
of ümple Permiſſion, ib. 15. If one ought to divide it into 
Directive and Compulſive, ib. 14. In what Senſe the Law 
As, ib. And vii. 6. 11. It ought to be known by them for 
whom it is made, i6. 13. Who ought to explain the obſcure 
Parts of it, 15. Imperfect Laws, 16. 14. Who thoſe are 
whom the Laws oblige, ib. 179. Who can diſpenſe with 
them, and how, ib. Laws affirmative and negative, 1i. 6. 2. 
and v. 12. 23. Whether all Laws ought to be publiſhed by 
Writing, i. 6.4. And ii. 3. 20. Caſes of Neceſſity are ta- 
citly excepted in Laws, ii. 6. 2. Why particular Caſes are 
not expreſſed, i. 2. 5. Rules for the Interpretation of Laws, 


3 


v. 12. An Oppoſition between two Laws, j 
A N Law, i. 6. 14. n 23. 
ivil Law, what it is properly, viii. 1. 1. H 
be made, vii. 9. 5. We muſt diſtinguiſh ook 22. 
which they are founded, viii. 3. 17. hey are 1 upon 
plement to the Law of Nature, n. 1. 745. If th 7 © Sup. 
_ contrary to natural Law, viii. 2. 3. f the Nature of Ira 
depends abſolutely upon their Determination, 13 Canes 
they do not give all the Force of the Civil to all the Why 
of the Law of Nature, 16. 1. 1. And 4b, 3. ' The ns 
u 


ometimes beyond 
or quite aboliſh them, viii. 3. 17. They ought to herr, 


iv. 4.13. If the Conſent of the People — 

How far th 

, ſes 

expreſſed, ib. 17. They ought not to be pure] g not 
ö Prohibitions are — og — 


revent- 

Law renders all Contracts null which are extorted * 8 - 
n. 3. 5. 284. And iii. 6. 12. Whether the Civil Fry 
lige the Heir to ſtand to the Promiſe of the Deceaſed 5 
p- 352, & /eg. Whether the Rigour of the Law ſhould de 
exceeded by Juſtice, n. 1. p. 22. The Laws of the Ancients 
were compoſed in Verſe, n; 3. p. 66. Of the Civil Laws 
relating to Marriage, n. 2. p. 558, & #4, 

Laws, fundamental, what they are, vii. 6. 10. If a Prince can 
diſpenſe with them, viii. 10. 3. 

Law, Licinian, what it is, viii. 5. 

Law, Maſaick, if it is the whole Rule of Puniſhment, viii, 3.26 

Law of Nature, what it is, i. 6. 18. If its Principles be innate 
ii. 3. 13. And pref: F. 4. What is the Foundation of th: 
Obligation which it impoſes, ii. 3. 20. In what conſiſt: its 
SanCtion, i. 6. 14. ii. 3.21, iii. 4. 6. If it has not the Force 
of a Law, as it is publiſhed in the Holy Scriptures, ii. 3. 20: 

If its Precepts are always in Force, iv, 3. 3. If Equity haz 
a Place in its Interpretation, v. 12. 21. Of a natural Lay 
of ſimple Permiſſion, n. 5. p. 150, Cg. 

Law, penal, what it is, viii. 3. 16. 

Law, poſitive, what it is, i. 6. 18. If there are divine Pofitioe 
Laws, which oblige all Mankind, 7, n. 6. p. 73. 

Law, Rhodian, ii. 6. 8. 

Laws, ſumptuary, how they are profitable to the State, viii. 4, ;. 
Their End is ſometimes alternative, ib. 3. 4. Whether they 
are wor be rigorouſly executed, n. 2. p. 780. 

Leagues. Alliances. 

Legiſlators, how they may be known, i. 6. 13. In what Senſe 
they may force Men to obey, ib. 14. They cannot ſpecify 
and foreſee all Chances, v. 12. 17. What Rules they ought 
to follow in the Determination of the Obligation to which 
they would give the Force of the Civil Law, ili. 4. 6. viii 

I 


1.5. 

Legacies, pious, for reſtoring the Frauds and Thefts which hare 
been committed, are contrary to Religion, ii. 4. 4. The Se. 
vereign can preſcribe Bounds to Legacies, viii. 5. 4. 

Libels, they are culpable who publiſh them, iii. 1. 4. 
Liberality, the Excellency of that Virtue, iii. 3. 15. The Ruls 
which all Men ought to follow in the Exerciſe of it, ib. 
Liberty, a Faculty of the Soul, i. 4. 2. ii. 1. 2. Its Indife 

rence, i. $-- - | 

Liberty, Independency, if that of the State of Nature be cot 
trary to Nature, ii. 2. 4. Why Liberty is called an ineftins 
ble Good, v. 1.5. There are two Sorts of Obſtacles to that 
Liberty, vii. 3. 10. 

Lie, wherein it conſiſts, iv. 1. 8, g. | 

Life, what Uſe one ought to make of Life, ii. 4. 15. If un 
active Life is preferable to a contemplative one, ii. 3. 15. ad 
n. 2. p. 170. In what Caſe it is permitted to expoſe or fact 
fice it for the Advantage of another, ii. 4. 17. The|Lifed 
a free Perſon is not capable of Eſtimation, iii. 1. 7. We 
ſhould ſeriouſly conſider the whole Courſe of our Lives, 1. 
b. 164. The Rewards and Puniſhments of another Life gt 
*orce to God's Laws, n. 1. p. 146. 

Lean, a Loan for ſpending, v. 7. 1, & Jag. What a Loan {i 
Uſe is, 16. 4. 6. If a Fo for Uſury is contrary to na 
Law, vii. 7. 9. What a Lender is obliged to, v. 4. 6. 
he is obliged to reſtore the very ſame, or another of the fant 
Kind and Quality, n. 2. p. 509. 

Lot, a Decilion by Lot is not always the Voice of God, v. 9% 
Why it is made Uſe of, iii. 2. 5. v.9. 2, 3. 

Lottery, what it is, and what Conditions are neceſſary to make! 
lawful, ib. 6. 

Love, when it is lawful, ii. 4. 12. Se Love is the ſtrongeſ © 
all Inclinations, ib. 3. 14. Well underſtood it is one of 
three great Springs of the Law of Nature. ib. 15. and ib. 4! 
How far the Love of our Neighbour ſhould carry us, ib. 5. f. 
To love our Neighbour as ourſelves, in what Senſe it is th 
taken, ib. Lux) 


how it is pernicious t 4 State, Vii. J. J. And n. 1. 


1 Means to make it ceaſe, viii. 5. 3. 


. 
M 7 
* 1 


2, if it in ſeizing a Man makes his Compacts null and void, 

1. 3. If a 3 have any Right of Property, iv. 4. 
15. One may diſguiſe the Truth to ham, 16. 1. 15. 

Magiſtrate, what it is, i. 1. 12. vii. 2. 24. Mag iſlrates ought 
to judge according to the Laws, viii. 3. 17. If they ought 
to puniſh Crimes which they themſelves are guilty of, viii. 
3. 7. If they may uſe ſometimes a Lye, iv. 1. 17. Their 
Connivances is criminal, i. 5. 14. In what Caſes they may 
uſe Connivance, viii. 3. 17. A Magiſtrate when guilty of a 
Crime is puniſhed more ſeverely than a common Perſon, viii. 

„ 15 ST: 

Mig, what it is, i. 1. 10. 16. 5. 1. 5 

Malice, in what the Malice of an Action conſiſts, i. 7. 3. 

Man, his natural Weakneſs, ii. 1. 8. He is more wretched 
than the Beaſts, ib. 6. If he can be ſociable, and live with- 
out Laws, ib. 1. If he naturally loves Society, vii. 1. 2. 
He is liable to correct the Evils which trouble Society, 16. 4. 
If all Things were created for Man, iv. 3. 2. If all Men 
have Will and Power to hurt one another, ii. 2. 6. What 
Right he has over the Goods of this World, iv. 3.1. If he 
is always in a State of War with the Beaſts, 76. 5. He ought 
not to abuſe the Right he has over them, and why, ib. 6. 
If they have Power to confer of themſelves, on one of their 
Equals, a Power ſo eminent and abſolute, that it may exempt 
from all Obligation, with relation to them, iii. 4. 8. If it 
be unjuſt for one Man to puniſh another, viii. 3. 6. What 
Care Men ought to take of themſelves, ii. 4.1. They ought 
to be eaſy and complaiſant one to another, iii. 2.4. To do 
good to each other, iii. 3. 1. If, ſuppoſing they had con- 
tinued in a State of Innocence, they would have eſtabliſhed 
a poſitive Law, or Civil. Society, i. 1. 11. Their natural 
and acceſſory Condition. n. 1. p. 95. If he is allowed the 
ſame Liberty as the Beaſts, ii. 1. 6. Whether a Man fins 
purely for evil doing, n. 3. p. 50. And viii. 3.19, Whether 
thoſe Things are to be imputed to us. which are above our 

Strength, provided this Inability has not, proceeded from our 

own Rafal Procurement, i. 5. 8. It is impoſſible for all Men 
to conſpire together in delivering down a Lie to Poſterity, 
without any Proſpe@ of Advantage, ib. Whether Man is 
more ſubjeC to Failings which tend to the Diſturbance of So- 
ciety than Beaſts, vii. 1. 4. Man's principal Advantage over 
the Beaſts, what, ii. 1.5. Whether he has more Love for 
Pleaſure, than Averſion for Pain, n. 1. p. 68. Whether he 
is obliged to obſerve the Law of Nature, ii. 3. 20. He is 
the only Animal that has any Notion of Religion, or any 
Fear of a Deity, ib. Whether in his preſent State he can be 
entirely free from Faults, viii. 3. 14. He ought not to exer- 
eiſe Cruelty to other Animals, iv. 4. 4. Whence his Power 
over the other Creatures, n. 2. p. 363. There ſeems to be 
ſtamped on his Mind, in indelible Characters, a juſt Senſe of 
keeping his Faith ſacred and inviolable, iii. 6: 9. 

Mandate. See Commiſion. 

Market, Strangers which are permitted to come to Market, 
ought to be ſuffered to carry away what they have bought, 
iii. 6. 2. 

Marriage, it is the Nurſery of human kind, vi. 1. 2. The 
Foundation of the Order of Civil Society, ib. 5, Irregular 
Marriages, or according to the Faſhion of the Amazons, ib. g. 
The Laws of regular Marriage. 16. 10. Whether a Mar- 
riage be valid, when one has ſwore not to marry him or her 
hom one eſpouſes, iv. 2. 11. Whether Conſent of Parties 
conſtitutes Marriage, vi. 1- 14. Natural Obſtacles which 

binder Marriage, 16. 1. 14. and ſ. 25. Moral Obſtacles, ib. 
27. Juſt Reaſon of diſſolving it, ib. 21. eg. It onght not 
to be broken without great Reaſons, not even by the Conſent 
of the Parties, ib. 5. 20. Whether one can be obliged to 
enter into an Engagement of Marriage, and how far, ib. 3. 
and ib. 6. 7. Of forced Conſent or Error on the Subject of 
2 ib. 1. 26. Whether a Marriage againſt the Con- 
ſent of Parents be null, ib, 2. 14. Whether the ſacerdotal 
Benediction be neceſſary by the Law of Nature to finiſh the 
Marriage, ib. 1. 4. Of Marriages of Conſcience, ib. 36. 
How they annul Marriages, or ſtrip them of certain Effects, 
#6, The Facility of Marriages is very uſeful to the State, 
viii. 5. 3. Whether one be indiſpenſibly obliged to permit 
Strangers to contract Marriages in our Country, Iii. 3. 13. 

Maſters, how far they extend their Power over their Domeſticks, 
vi. 3. 

Mathematics, are uſeful Sciences, ii, 3. 13. 

Mediator, the Difference which is between a Mediator and a 
Perſon ſimply charged to notify and declare the Will of any 
one, iii. 9. 4. Of Mediators of Peace, v. 13. 7. 

Members of the human Body, whether of themſelves they are ca- 
pable of Eſteem, iii. 1. 8. What Power Neceſlity gives us over 
our Members, ii. 6. 4. 

Members, of an Aſlembly, whether they ought to be puniſhed 

when-they have adviſed any Thing contrary to the Delibera- 

tion which had prevailed, viii. 3. 28. 


An INDEX of the moſt material Things, &c. 


Merchant, tow he ought to ſet a Price on his Merchandizes, v. 
1. 10. Why an inſolvent Merchant is treated more rigo- 
rouſly than a Debtor that does not trade, iii. 7. 3. Whethet 
one can ſometimes compel the Merchants to ſell their Mer- 
chandizes or Wares, v. 3. 6. | 

Merchandize, the Loſs of it ſold but not delivered upon his Ac- 
count, whoſe it is, v. 5. 3. Whether one has a Right to 
tranſport his Merchandizes through the Lands of another, iii. 
6. 3. Whether one can eſtabliſh the Rights of coming in 
and going out upon Merchandizes or Wares, ib. 7. Upon 
what Foot one ought to regulate thoſe Rights, viii. 5. 5. 

Merit of a Perſon, what is its Foundation, ii. 4. 7. One cannot 

reciſely mark the Degree, i. 2. 10. It is the only reaſona- 
bie Foundation of Eſteem and Honour, viii. 4. 12. It how. 
ever does not ſuffice for giving a perfect Right, to require the 
Marks of Honour, 16. 14. 

Merit of Actions, what it is, and what is its Foundation, i. 9. 5. 
Metals, which are proper for Money, v. 1. 12. To whom they 
belong which are hid in the Entrails of the Earth, iv. 6. 4. 
Mine and Thine, whether it is the Cauſe of Divifions and Wars, 


iv. 4. 7. 

Minifters, blick, of the State or the Prince, vii. 2. 24. Their 
Duties in general, ib. 8. 10. What Perſons the Sovereign 
ought to chooſe for his Minifters, vii. 9. 9. How one knows 
when they act in his Name and by his Authority, i. 6. 13. 
Whether a ſimple Preſumption of the Will of their Maſter 
authorizes them to exceed his Orders, viii. 6. 11. Whether 
to avert a great Evil with which the State is threatened, the 
are bound to expoſe themſelves to any feigned Diſgrace, v4 
4. 10. To what they are obliged who have concluded any 
publick Treaty without Orders of the Prince or State, #6. 9. 
10. Means to avoid Conteſtations for the Precedency between 
the Miniſters of many Potentates, 7b. 4. 21. Miniſters of Re- 
ligion, their Duties in general, vii. 8. 10, 

Miniflers of Religion, their Negligence in cultivating Morality, 

pref. F. 6. & ſeg. 
nority, what it is, i. 1. 10. How long the Minority of a 
Prince continues, viii. 10. 3. 

Minors, whether the Engagements of a Minor be always invalid 
of themſelves, iv. 2. 11. Whether he who borrowed with- 
out the Approbation of his Tutor be obliged to pay, iii. 4. 5. 

Modes, what it is, and how many Sorts there are, i. 1. 3. Sim- 
ple moral Modes, ib. 17. 

Moderation of Soul, one _— to procure one's ſelf that, ii. 4. 6. 

Monks, their Life is of itſelf contrary to the Law of Humanity, 
iii. 3. 2. The greateſt Part, even of their Societies, do not 
agree with the Maxims of Religion and right Reaſon, ii. 4. 
4s 18. 

1 what it is, and how it is formed, vii. 3. 9. In what 
Senſe the Will of the King is, in a Monarchy, the Will of 
the State, ib. 2. 14. 

Monarch, whether there are Monarchs for a Time, vii. 6. 14, 15. 

Money, its Original and Uſe, v. 1. 2, 13. Whether it was in 
the Time of the Trojan War, ib. 5. 1. Whether it is little 
worth in its own Nature, 16. 7. 10. How Sovereigns can re- 
gulate its Value, 76. 1.14, 15. Its intrinſic Value, if /ub- 
ect to Change, ib. 16. Whether in reſtoring Things lent for 
Conſumption, one ought to have Regard to the extrinſic or 
intrinſic Goodneſs of the Money, ib. 7. 6, 7. 

Monopoly, whether all Monopoly be contrary to the Law of Na- 
ture, V. 5. 7. 

Merality, the Science of it is not above the Reach of common 
Capacities, pref. $. 1. Is capable of Demonſtration, i. 2. 
and pref. 5. 6. Why it is neglected, 16. F. 5. & /eq. 

Mortgage, what it is, v. 10. 16, 

Mount of Piety, what it is, v. 7. 12. | 

Muleteer, how he is reſponſible for the Damage cauſed by his 
Mules, iii. 1. 7. 

Multitude, the Difference which is betwixt a Multitude and a 
People, vii. 2. 14. What it is, i6. 6. Its Approbation is 
oftentimes a Mark of Error, ib. 15. 

Mutilation, if one can, to avoid it, defend one's ſelf ſo far as to 


kill the Aggreſſor, 11,5. 10. How one ought to be recom- 
penſed, iii. 1. 8. 


N. 


Names, to whom it belongs to impoſe proper Names upon ano- 


_ Wt 4 Whether it-be permitted to change a Name, 
i 


Nature, the Excellency of it does not ſuffice for giving a Right 
to impoſe any Obligation upon another, i. 6.11. Has made 
nothing in vain, iv. 1. 1. 

Nature, human, its Conſtitution is the Foundation of the Law 
of Nature, ii. 3. 14. 

Natural, what Force it has with relation to the Production of 
moral Actions, i. 4. 

Naturally, the Senſe which that Term has ſometimes, v. 3. 10. 

Nakedneſs, whence comes the Shame of Nakedneſs, vi. 1. 


„ | 
Neceſſary, that which is phyſically ſo, cannot be imputed to any 
one, i. 5. 6, 


Neeefty, 
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An IN DE X of the 
Neceffity, there is an ab/olute and a conditional Neceſſity, ii. 3. 4. 
In what the Privileges of Neceſſity conſiſt, and what is its 
Foundation, #6. 6. 2, & /e. 

Negligence, how many Sorts of it there are, i. 7. 16. It does 
not diſpenſe with repairing any Damage, iii. 1. 6, 

Nephezvs, in what Order Nephews, both by the Father's and 
Mother's Side, come to the Succeſſion abinteſtate, iv. 11. 17. 

Neutral, to what neutral Nations are obliged, viii. 6. 7. 

Neutrality, general and particular, what, n. 1. p. 842. 

News, whether one can ſpread falſe News to raiſe or to caſt down 
the Courage of the Soldiers, iv. 1. 16. Whether one can ſome- 
times be reſponſible for the Evil which falſe and uncertain 

| News which one has ſpread cauſes, ib. 8. 

Nobility, is not a Thing, which belongs truly to us, viii. 4. 17. 
Nor a natural Title of Diſtinction, 1h. 25. Its Right de- 
pends only upon the Inſtitution of the Laws of every State, 
ib. 26. They ought notwithſtanding, and are even ordina- 
rily founded upon ſome Merit, i. 27. The Hiſtory of the 
Original, and Revolutions of Nobility among the Romans, 
ib. 28, 29. In what it conſiſts now among moſt of the Na- 
tions of Europe, ib. 30. The too great Multiplication of No- 
bility is contrary to the Grandeur of a State, 16. §. 31. True 
Nobility conſiſts in Virtue, tb. 

Nowation, what it is, and how many Sorts there are, v. 11. 15. 

Nouriſhment, what they mean by that, iv. 11.5. 


O. 


hat an Oath is, iv. 2. 2. Its Uſe, its Signification, 
mu 2 inviolable Sanctity, 16. It ought to be interpreted 
conformably to the Religion of him that takes it, i6. 4. In 
what Senſe the Intention of ſwearing and engaging is requi- 
ſite, 16. 5. 15. Obligatory Oaths, z6. 19. If in theſe Sorts 
of Oiths the Obligation of an Oath is diſtin from the En- 
gagement of it, 16. 6. The Interpoſition of an Oath doth 
not render an Action valid which is null of itſelf, 16. A po- 
ierior Oath doth not annul a Convention which is otherwiſe 
valid, ib. Error and Fraud, as well as Fear, annul Oaths, 
ib. 7, 8. Every Oath which regards a Thing unlawful, or 
hinders a greater Good, is null, ib. 9, 10. An Oath doth 
not change the Nature of Things to which one adds it, #6. 
11. It excludes all perplexing Tricks and vain Subtilty, ib. 
12. But not Conditions and tacit Reſtrictions, ib, 14. The 
Words of an Oath ought to be underſtood in the ſame 
Senſe as he that takes it underſtands them, ib. 15. How one 
may deſer or refer an Oath, ib. 21, If the Violation of a 
Part of the Engagements to which a Man was entered, by one 
and the ſame Oath, makes him guilty of Perjury, 1b. 23. 
How one is diſpenſed with, or diſcharged from an Oath, by a 
Superior, ib. 24. Oaths made in the Name of a Perſon ab- 
ſent, ib, 16. What Oath of another Man one is obliged to 
keep, ib. 5.17. If one may defer an Oath in Matters of cri- 
minal Cauſes, vili. 3. 4 It a King may diſpenſe with keep- 
ing Oaths, . 10. 5. Of a Man's ſwearing to himſelf, i. 6. 
7. Of the Difference between Oaths made by Gop and ſuch 
as. are made by Men, n. 1. p. 335. And Oath muſt only 
be taken by the Name of Gop, ii. 2. 3. Oaths perſonal and 
corporal, what, n. 2. p. 352. Furamentum Calumniæ, n. 2. 
p. 356. Furamentum in litem, ib. , 

Obliration, what it is, i. 1. 21. i6 6. 5. What is that which 

makes Men capable of Obligation, ib. 6, & /eq. How far one 
Man may impoſe any Thing upon another, ib. 9. Why one 
cannot enter into an Obligation with one's ſelf, 16. 7. he- 
ther the Impiefiions which an Obligation makes upon the 
Conſcience diminiſhes any Things of natural Liberty, i6. 4. 
8. . 6. 5. Obligation exterior and interior, 15. 6. Natu- 
ral and additional Obligation, iii. 4. 3- Natural and civil, 
th. 5, 6. Perfet and imperfect, i. 7. 7. Perpetual and for 
a t3me, iii. 4. 7. Reciprocal and not reciprocal, ib. 8. and 
v 12. 23. Obligation contraded by an Attorney, iii. g. 
he Want of ſatisfying an imperfect Obligation does not en- 
gage one to repair the Damage, ib. 1. 4. The juſt Meaning 
of thoſe which one contracts voluntarily, v. 12. 2. The Ob- 
[:g tion appointed to a certain State of Life can be drawn 
from many diflin& Principles, i. 1. 11. What Legiſlators 
have Regard to, in determining the Obligations, to which 
they give the Force of the Civil Law, iii. 4. 6. It is a Re- 
/arrve of the Law, n. 2. p 4 _ 

"blge, in how many Ways one obliges one's ſelf for another, 
v. 10. 9. 

Oc caſion, * they mean by that, i. 4. 2. ib. 5. 5. Whether 
he who gives Occaſion to a Thing, is always the Cauſe, mo- 
rally ſpeaking, ib. 3. 

Occupant, the firſt, in what conſiſts the Law of the firſt Occu- 

nt, and upon what it is founded, iv. 6. 

Ceran, whether the great Ocean be capable of Property, iv. 5. 9. 

Otious, what it is in the Stile of the Law, v. 12. 12. 

Offended Perſon, what he ought to do when the Offender makes 

" ſhew of repenting, ii. 5. 3. v. 13. 1. 

Offices, good Offices ought to be reciprocal, iii. 2. 4. 

Oligarchy, what it is, vii. $.11. ; i 

Olives, one mult leave to the Poor, thoſe which remain after one 
has ſhaken the Olive-Trees, iii. 3. 4. 
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Omiſſion, when it is that the Omiſſion of a Thi ; 

FS wok Charge, i. 5. 5. une 
inion, what Opinions are contrary to Religion, ii. 

Orders, (Command) whether one can changs ** 1 , 
Orders, v. 4.5. Secret Orders and known Orders the P. 
019976 which _ mult make in that Reſpe& Ii 9 

ether one can ſometimes innocently exce Le 
a Superior, viii. 1. 6. : « the Order of 
Oftraciſm, an honourable Puniſhment, viii. 3. 2c. 
Outrages, wound the natural Equality of Men, iii. 2. 7. 


P. 


Patt. See Contract, 


Pagans, believed the Gods to be Authors of the Law of Natu 

li. 3. 20. The Deſcription which he 
Life of the firſt Men, 15. 2. 2. mn 85 

Paper, it goes along with the Writing, iv. 7, 5. 

Pardon, whether the Sovereign can give it ſometimes to Cri 
minals, viii. 3. 15. . of 

Parliament, whether Kings have the Power of callin 


and dif. 
ſolving Parliaments, n. 2. p. 700. Whether a — 
whom a Prince commands ought to regiſter an Edict manifeſtly 


unjuſt, n. 2. p. 75t. 
Parole, its Original, iv. 1. 3. Its natural Uſe, ib. 1. How it 
is that Words ought ordinarily to be explained, v. 13, 3. 
Parricide, why ſeveral Legiſlators made no Laws againſt Parri. 
cides, viii. 3. 16. and n. 2. p. 778. 
Parting, Rules which one muſt follow in the parting Things be. 
tween many Perſons, who have no more Right the one than 
the other, iii. 2. 5. 
Partners. See Aſſeciates. 
Particular Perſons, in what Caſes they can defend themſelves 
without waiting for the Help of the Magiſtrate, viii, 6. 8. 
How far the Conventions which they make of their own 
Head with the Enemy have Force, ib. 7. In what Caſes they 
can do themſelves Juſtice for certain Crimes, viii. 3. 13. 
Whether the Agreements of private Perſons are of Force when 
contrary to the Laws, n. 4. p. 778. 
Parts, natural, what Uſe of thoſe Parts is contrary to the Law 
of Nature, vi. 1. 4. 
Paſſios, what, how excited, and their Force on moral Actions, 
i. 4. 7. Whether they deprive the Will of its intrinſic Li- 
berty, or render the Action voluntary, ib. 8: Whether they 
be irreſiſtible, ih. 7. They ought to be reſtrained, ib. Whe- 
ther thoſe Paſſions which are excited by the Appearance of 
Evil, are more excuſable than thoſe which are excited by the 
Appearance of Good, ih, They ought not to uſurp the Sove- 
reignty of our Mind, ii. 4. 12. 
Patience, whether that Virtue obliges us to ſuffer Injuries, n. 3. 
p. 193. It is very neceſſary in a Prince, n. 1. p. 734, C. 
Patricians, what they were among the Romans, viii. 4. 28. 
Patron, in the Roman Law, what it is, n. 6. p. 548. If a Freed- 
_ dies without Children, his Patron was to inherit his Goods, 
101d. n 
Paul (Saint) Remark upon his eircumeiſing Timothy, n. 3. p. 326. 
Pawn, what it is, v. 10. 13. Its different Sorts, ib. 14. 
Pedantry, it is a Vice of the Mind, and not of the Profeſſion, 
ii. 4 13. 
People, in what Senſe a People is immortal, viii. 12. 17. Whom 
the Oath of a People obliges, iv. 4. 17. If Preſcription hath 
Place amongſt a People, 7b. 12. 11. If the Change of Incl 
nation which happens to a People authorizes it to ſhake of 2 
Yoke of a lawful Prince, v. 11. 10. vii. 6. 6. How it i 
2 from its Obedience to its Sovereign, ib. 7. 5. Hon 
the Form of a People is deſtroyed, viii. 12. 9. How it i 
again reſtored, i6. 6. 23. If its Conſent is alway neceſlay 
to give Laws the Force of obliging in Point of Conſcience, | 
6. 13. The barbarous Manners of ſome particular People do 
not make an _— for the Rights of a natural State, il. 3. 
10. There is no People which is entirely conducted by tit 
Laws of Nature, ib. 9. Whether the Laws are above tit 
People, n. 2. p. 688, & eg. 
People, common, whence comes that Facility that the commu 
People have todiſcern Juſtice from Injuſtice, ii. 3. 13. 
Perfection, a Man ought to endeavour His own Perfection, ii. 4, 
Permiſſion, there are abſolute and imperfe& Permiſſions, i. 6. 15 
ib. 7. 2. The Permiſſion of human Laws does not hinder 4 
Thing from being contrary to the Divine, ib. and viii. 1. 
How the Permiſſion of a Crime makes a Man Partaker in, 
i. 5. 14. 

Perſecutions, for the Cauſe of Religion is criminal, ii. 4-4: 

Perſon, what a moral Perſon is, i. 1. 12. The Right and Ab 
vantages of a moral Perſon, ib. ſ. 13, 14. Feigned Pero 
ib. 15. Free Perſons cannot be taken for a Reward of Mone 
V. 1. 5. A compound moral Perſon, what it is, i. 1. 13. 
ſingle Man may ſuſtain ſeveral Perſons together, 15. it 
Whether an Error with regard to the Perſon renders 3 C 
vention null, n. 4. p. 279. When the Perſon change“ — 
Obligation expires, v. 11.10. Whether the Character of 
Perſon augments the Injury, viii. 4. 20. Puniſſ ments" 
to be ſuitable 'o the Perſon of the Delinquent, ib. 25. 
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An IN D E X of the moſt material Things, &c. 


Pelitory, what it is, v. 13. 6. 

Phalburger, or Pfalburger, what, n. 2. p. 874. 

Philiſapbers, an Abridgment of the principal Opinions of the 
ancient Philoſophers in relation to Morality, pref. F. 12, & /egq. 

Phil:/aphy, wherein it conſiſts according to P/ato, viii. 4. 14+ 

Py/ick, the Uſe of that Science, 11. 4. 13. 

Place, what is meant by ſtrong fortified Places, v. 10. 4. How 
long a Commander ought to defend it, viii. 6. 10. When a 
Man may ſeize on a Place in his own Country, ii. 6. 8. 

Places of Honour, how a Man may order Places of Honour to 
avoid Conteſts, viii. 4. 21, 22. Every Place 1s honourable, 
where a Man finds himſelf poſted for the Defence of a State, 
ib. 23. 

Plagium, what it is, n. 1. p. 793: 

Plants, they go with the Soil, iv. 7. 7. 

Pleaders at the Bar, their Duties, v. 11. 6. 

Jo pleaſe, who it is that a Man may be glad to pleaſe, viii. 4.12. 
Pleaſure, how a Man may ſeek after it innocently, ii. 4. 11. 
What Pleaſures are the moſt lively in all Creatures, vi. 1. 1. 

Plebeians, what they were among the Romany, viii. 4. 28. 

Pledge, what it is, v. 10. 12. If one Man may give himſelf as 
a Pledge for another, ii. 4. 8. 

Pocſyß, what it is, and its Uſe, ii. 4. 18. 

Poets, they were not allow'd, by the Roman Law, the ſame Immu- 
nities, Privileges, nor Rewards, as the Profeſſors of other 
Sciences, n. 6. p. 461. Their Fables of the Gods, n. 5. p. 
154, & /eg. Not ignorant of the true Notion of Gov, ib. 
Their Works ought to be read with Caution, pre. F. 16. 

Point of Honour, the Vanity of it, viii. 4. 8. 

Pond, to whom the Fiſh in it belong, iv. 6. 11. 

Pol;gamy, it is contrary to the Law of Nature, vi. 1. 17, & /. 

Portion, what is meant by equal Portion in the Diſtribution of 
an Inheritance, iv. 11. 8. 

P:/iſſor, in what the Right of the Poſſeſſor of another Man's 
Eitate upon Truſt conſiſts, iv. 8. 5. 

Pr/ifſion, what it is, iv. 9. 7. Natural or civil, 15. How it is 
interrupted, iv. 12. 4. In what Caſe a Man may take Poſ- 
ſeſſion of another's Goods, n. 1. p. 207. Whether Property 
can be gained without taking Poſſeſſion, n. 5. p. 416. 

Fs, how a Man ought to aſſign perilous Poſts, viii. 2. 4. 

P;/Uiminy, what it is, viii. 6. 22. If this Right is for thoſe who 
had been delivered by the State and accepted, ib. 11. 9. 

Power, what moral Pæaver is, and how many Sorts there are of 
it, i. 1. 19. In what the abſolute Power of Sovereigns con- 
ſilts, vii. 6. 7. If the abſolute Power of a Prince does of 
itſelf give him the Precedency over another Prince whoſe 
Power is limited, viii. 4. 19. The Power of making Taxes, 
vii. 4. 7. Judiciary Power, ib. 4. The Power of making 
War and Peace, and of contracting Alliances, ib. 5. The 
Power of eſtabliſhing Magiltrates, 16. 6. The Power of in- 
fitting Puniſhments, 16. 3. Legiſlative Power, ib. 2. The 
Power of examining DoCtrines, its juſt Bounds, ib. 8. Power 
is not the only Foundation of Honour and Authority, i. 6. 
10. viii. 4. 13, 18. If the Suſpicion which a Man takes 
from the Power of his Neighbour, is ſufficient to give him 
Right to attack him, ii. 5. 6. viii. 6. 5. The Law of an in- 
ferior Power gives Place to thoſe of ſuperior Power, v. 12. 23. 
What is the Foundation of paternal — vi. 2.1, & ſeq. 
How far it extends, 16. 6. If it can be transferred to another, 
either wholly or in part, ib. 9. How it hath been taken or 
bounded in civil Societies, 16. 11. How it ends, 73. 13. 
Whether paternal Power be the Foundation of Royal Autho- 
Tity, n. 3. p. 604, & ſe. 

Porver, phyſical, does not always imply a moral Power, iii. 5. 3. 
iv. 1. 10. 

Prayer, the Impiety of thoſe Prayers which Men make to deſire 
Gov to ſend Evil to their Neighbours, and to implore the 
Benediction of Heaven, or to give Gop Thanks for advanta- 
geous Succeſs in an unjuſt War, ii. 4. 4. 

Predetermination, phyſical, rejected, i. 4. 3. 


Preſcription, what it is, iv. 12.12. In what Things, and at the 


End of what Times it hath Place, 16. Neceſſary Conditions 
to make this Right lawfully prevail, ib. 3, 4. Why it was 
introduced, and what is the Foundation of it, ib. 5, & /, 
If it hath Place amongſt different Nations, 16. 11. 

Precedency, upon what its Right is founded, viii. 4. 15. A Man 
may have 3 in one Place, and not in another, 76, 22. 

Pre/ents, ſome are injurious, iii. 2. 7, The Preſents which a 
Man makes of Things that he doth not care for, are but ſot- 
tiſh and ridiculous Liberality, ib. 3. 3. v. 7. 1, & /e. 

Princes (ſee Sovereign and King) the Duties of Princes as they are 
Men and as they are Sovereigne, vii. 8. 4. It is eaſy ſor them 
to ſtrengthen and preſerve their Dominions by juſt Ways, 16. 
2.10. 'The Maxims which they ought to follow in the Di- 
{tributions of Honours and Recompences, and in the Govern- 
ment of Places amongſt their Subjects, viii. 4. 23, 31. How 
they may diſpoſe of the Goods of particular Men, 16. 5. 2, 7. 
& /egq. And of publick Goods, as well thoſe of the Demeſn 
of the State as thoſe of the Demeſn of the Crown, 16. 8. 
How many Ways Princes may be injurious to their Subjects, 
vii. 8. 4. Of Precedency amongſt Princes, viii. 4. 15. How 
they may meet without having any Diſpute of their Paſſage, 


16. 6. 21. Whether a Perſon ought to defend himſelf againſt 
his Prince, n. 1, p. 18;, 


Priſoner, what Evil a Man may make a Priſoner ſuffer who is 
not yet either condemned or heard, viii. 2. 4. If only be 
cauſe a Man holds him Captive, he 1s thought Maſter of all 
his Goods without excepting thoſe which he himſelf hath not 
in his own Hands, 76. 6. 29. If he who hath been releaſed 
upon Condition of not ſerving againſt the Enemy, may be 
conſtrained by the State to break his Promiſe, ib. 2. 2. If 
he is obliged in Conſcience to come and put himſelf into his 
Enemy's Hands, when the Condition upon which he was re- 
leaſed is not fulfilled, 10. If he who eſcapes, re- enters into 
the Poſſeſſion of all his Goods and all his Rights, 16. 6. 22. 
The Conventions which concern Priſoners of War, are moſt 
favourable Cauſes, ib. 7. 12. Whether we ought to make 
Priſoners of thoſe who, by an unforeſeen Accident, ſtay in 
our Territories after the Declaration of War, n. 2. p. 850, 

Price, what Price is, and how many Sorts there are of it, v. r. 
2, & /eg. What is the Foundation of proper and intrinſical 
Price, ib. 4. The Price of Things and Actions is capable of 
— Extent, i. 2. 10. What is the Reaſon there is no Price 

ound to certain proſitable Things, v. 1. 5. What it is that 
augments and diminiſhes the Price of Things, 76. 6. The 
Price of Inclination, ib. 7. Legitimate Price, or Price or- 
dained by the Laws, ib. 8. Ordinary or current Price, 16. g. 
The Meanneſs of Price is ſufficient to demand, indemnify, 
or annul a Contract, ib. 3. 9. Eminent Price, 76. 1. 11, 1: 
Whether the Price of a Thing augment: the Crime of the De- 
linquent, n. 2. p. 783. 

Privation does not conſtitute the Eſſence of a Thing, i. 7. 5. 

Privileges (ſee Immunities) when a Man may revoke Privileges, 
viii. 10. 9. A Man may renounce his Privileges when he 
can do it without Prejudice to a third, ii. 5. 2. 

Probability, there is a Probability of Fact, and a Probability of 
_— i. 3. 5. Rules to be obſerved in relation to Probability, 
ib, 6. 

Praceſs, the Difference between a civil and criminal Proceſs, iv. 
1. 21. The Deciſion of a criminal Proceſs ought not to be 
determined by Lot, v. 9g. 2. 

Procuration, it is either univerſal or ſpecial, iii. 9. 2. SeeCom- 
miſſion. 

Predigality, it is vicious, ii. 4. 10. 

Prefefſors, whether they are anſwerable for the Progreſs of their 
Diſciples, v. 6. 4. They may demand the full Price from 
each of their Pupils, v. 7. 4. How they were looked upon 
by the Reman Law, n. G. p. 461. 

Profeſſions, we ought to chuſe ſuch Profeſſions as are proportional 
to our Capacity, ii. 4. 15. iii. 2. 3. Children in chuſing 
their Profeſſions ought to be ſwayed by their Father's Judg- 
ment and Authority, vi. 2. 12. Criminal Profeſſions, what, 
iii. 6. 9. 

Prefit, 1 2 Man may never make any Profit of another's Diſ- 
profit, iv. 13. 6. It is either poſitive or negative, n. 2. 
p. 516. 

Promifer, there are perſect Promiſes and imperſect Promiſes, iii. 
5. 6, 7. If a plain imple Promiſe obliges in Point of Con- 
ſcience, ib. 9. & ſeg. If a Promiſe without a Cauſe obliges, 
ib, If all Sorts of Incommodities and Damages have the 
Virtue of excuſing a Man from keeping his Promile, v. 12. 
22, Promiſes of that which is already engaged to ſome 
other Perſon are null, iii. 7.11. And thoſe which are made 
of another's Goods, or of what depends on another, ib. 10. 
If every Promiſe includes the tacit Condition ſuppoling the 
Things remain in the ſame State or Condition, v. 12. 20. The 
lawful Matter of Promiſes, iii. 7. The different Cauſes 
which are capable of making them void, iii. 6. 3, & eg. 
What Acceptation is neceſſary to render them irrevocable, i. 
15. If a third may accept a Promiſe, 34.9. 5. If this Ac- 
ceptation may be made by Heirs, ib. 6. It a Man may add 
any burthenſome Condition to a Promiſe already accepted, 
ib. 7. Of Promiſes made by the Mediation of a Solicitor, 
ib. 3, 4. Abſolute and conditional Promiſes, iii. 8. 1. Of the 
Validity of unlawſul Promiſes, n. 2. p. 298, & %. The 
Difference between a Promiſe purely conditional, and one 
made of certain Conditions, n. 1. p. 305. 

Prepagation, how Propagation of Mankind ought to be made, 
v3.2. 

Property of Goods is a moral Quality, i. 1. 16. iv. 4. 1. What 
it is, i6. 2. The different Sorts of Property, is. The End 
of the Eſtabliſhment of Property, ii. 6. 5. In what Senſe it 
is from natural Law, iv. 4. 14. What Qualities a Thing 
ought to have to be capable of Propeity, 16. 5. 1. What Per- 
ſons are capable of enjoying ſome Right of Property, z6, 4. 
15. Duty as to Property of Goods, 16. 13. 1. The Founda- 
tion of Property, what, n. 2. p. 366. 

Proſelzte, the 7ews attributed too large Effects to their Regene- 
ration, i. 1. 14. 

Protector, he who makes himſelf Protector of a Crime, is re- 
ſponſible for the Namage which proceeds from it, iii. 1. 4. 
Providence, the Notion of divine Providence is the Foundation 

of all Religion, 1. 6. 11. 

Prudence, what it is, i. 2. 4. If it comes only from Experience, 
iii. 2. 2. A Man ought always to 26 with Prudence, ii. 4 6, 

Puniſhment, what it is, viii. 3. 4. To what Sort of Juſtice ir 
relates, ib. 5. To whom it belongs to inflict it, 22. 7. What 
is the End of it, ib. 8. If it hath Place amongſt thoſe who 
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Neteffity, there is an abſolute and a conditional Neceſſity, ii. 3. 4. 

In what the Privileges of Neceſſity conſiſt, and what is its 
Foundation, #6. 6. 2, & /e. 

Negligence, how many Sorts of it there are, i. 7. 16. 
not diſpenſe with repairing any Damage, iii. 1. 6. 

Nephew, in what Order Nephews, both by the Father's and 
Mother's Side, come to the Succeflion abinteflate, iv. 11. 17. 

Neutral, to what neutral Nations are obliged, viii: 6. 7. 

Neutrality, general and particular, what, n, 1. p. 842. 

News, whether one can ſpread falſe News to raiſe or to caſt down 
the Courage of the Soldiers, iv. 1. 16. Whether one can ſome- 
times be reſponſible for the Evil which falſe and uncertain 
News which one has ſpread cauſes, ib. 8. 

Nobility, is not a Thing, which belongs truly to us, viii. 4. 17. 
Nor a natural Title of Diſtinction, 16. 25. Its Right de- 
pends only upon the Inſtitution of the Laws of every State, 

165. 26. They ought notwithſtanding, and are even ordina- 
rily founded upon ſome Merit, ib. 27. The Hiſtory of the 
Original, and Revolutions of Nobility among the Romans, 
ib. 28, 20. In what it conſiſts now among molt of the Na- 
tions of Europe, ib. 30. The too great Multiplication of No- 
bility is contrary to the Grandeur of a State, #6. F. 31. True 
Nobility conſiſts in Virtue, #6. 

Novation, what it is, and how many Sorts there are, v.11, 15. 

Nouriſhment, what they mean by that, iv. 11.-5. 


O. 


It does 


Oath, what an Oath is, iv. 2. 2. Its Uſe, its Signification, 
and its inviolable Sanctity, ib. It ought to be interpreted 
conformably to the Religion of him that takes it, ib. 4. In 
what Senſe the Intention of ſwearing and engaging is requi- 
ſite, ib. 5. 15. Obligatory Oaths, z6. 19. If in theſe Sorts 
of Oiths the Obligation of an Oath is diſtin from the En - 
gagement of it, ib. 6. The Interpoſition of an Oath doth 
not render an Action valid which is null of itſelf, 18. A po- 
ſicrior Oath doth not annul a Convention which is otherwiſe 
valid, 15. Error and Fraud, as well as Fear, annul Oaths, 
ib. 7, 8. Every Oath which regards a Thing unlawful, or 
hinders a greater Good, is null, 16. 9, 10. An Oath doth 
not change the Nature of Things to which one adds it, #6. 
11. It excludes all perplexing Tricks and vain Subtilty, ib. 
12. But not Conditions and tacit Reſtriftions, 16. 14. The 
Words of an Oath ought to be underſtood in the ſame 
Senſe as he that takes it underſtands them, ib. 15. How one 
may defer or refer an Oath, ib. 21, If the Violation of a 
Part of the Engagements to which a Man was entered, by one 
and the ſame Oath, makes him guilty of Perjury, ib. 23. 
How one is diſpenſed with, or diſcharged from an Oath, by a 
Superior, ib. 24. Oaths made in the Name of a Perſon ab- 
ſent, ib, 16. What Oath of another Man one is obliged to 
keep, ib. 5. 17. If one may defer an Oath in Matters of cri- 
minal Cauſes, viii. 3. 4. It a King may diſpenſe with keep- 
ing Oaths, ib. 10. 5. Of a Man's ſwearing to himſelf, i. 6. 
7. Of the Difference between Oaths made by Gop and ſuch 
as are made by Men, n. 1. p. 335. And Oath muſt only 
be taken by the Name of Gop, ii. 2: 3. Oaths perſonal and 
corporal, what, n. 2. p. 352. Juramentum Calumniæ, n. 2. 
p. 356. Furamentum in litem, ib. 

Oblization, what it is, i. 1. 21. i6 6, 

makes Men capable of Obligation, i 
Man may impoſe any Thing upon another, 16. 9 Why one 
cannot enter into an Obligation with one's ſelf, 16. 7. he- 
ther the Imprefiions which an Obligation makes upon the 
Conſcience diminiſhes any Things of natural Liberty, #6. 4. 
8. ib. 6. 5. Obligation exterior and interior, ib. 6. Natu- 
ral and additional Obligation, iii. 4. 3. Natural and civil, 
tb. 5, 6. Perſect and imperfect, i. 7. 7. Perpetual and ſor 
a time, iii. 4. 7. Reciprocal and not reciprocal, ib. 8. and 
v. 12. 23. Obligation contrafted by an Attorney, iii. 9. 
he Want of ſatisfying an imperfect Obligation does not en- 
gage one to re air the Damage, 1b. 1. 4. The juſt Meaning 
of thoſe which one contracts voluntarily, v. 12. 2. The Ob- 
ligꝛtion appointed to a certain State of Life can be drawn 
from many diſtin Principles, i. 1. 11, What Legiſlators 
have Regard to, in determining the Obligations, to which 
they give the Force of the Civil Law, iii. 4. 6. It is a Re- 
laue of the Law, n. 2. p. 4- 

Nblge, in how many Ways one obliges one's ſelf for another, 
9. ©; 

Occafion, * they mean by that, i. 4. 2. ib. 5. 5. Whether 
he who gives Occaſion to a Thing, is always the Cauſe, mo- 
rally ſpeaking, ib. 3. : 

Occupant, the firſt, in what conſiſts the Law of the firſt Occu- 

nt, and upon what it is founded, iv. 6. 

Ocean, whether the great Ocean be capable of Property, iv. 5. 9. 

Ocious, what it is in the Stile of the Law, v. 12. 12. 

Offended Perſon, what he ought to do when the Offender makes 
ſhew of repenting, ii. 5. 3. v. 13. 1 

' Offices, good Offices ought to be reciprocal, iii. 2. 4. 

Oligarchy, what it is, vii. 5. 11. 

Olives, one muſt leave to the Poor, thoſe which remain after one 
has ſhaken the Olive-Trees, iii. 3. 4. 
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Omiſſion, when it is that the Omiſſion 
one's Charge, i. 5.5 | 
Opinion, what Opinions are contrary to Religion, ii. 4 
Orders, (Command) whether one can change or excee, , 
raers,.v. 4.5. Secret Orders and known Orders th 4 
CT —_ mult make in that Reſpect in = 
ether one can ſometimes innocen T 
a Superior, viii. 1. 6. d er Orders of 
Oftracijſm, an honourable Puniſhment, viii. 3. 25. 
Outrages, wound the natural Equality of Mea, i, 2, 7, 


of a Thing can be laid ts 


P. 


Pact. * Contract. 

Pagans, believed the Gods to be Authors of the Law of N 
11. 3. 20. The Deſcription which the 72 
Life of the firſt Men, 6. 2. 2. "ow made of he 

Paper, it along with the Writing, iv. 7. . 

Pardon, whether the Sovereign can give it ſometimes to C; 
minals, viii. 3. 15. ; 

Parliament, whether Kings have the Power of callin 
ſolving Parliaments, n. 2. p. 700. Whether a 
whom a Prince commands ought to regiſter an Edict manifest 
unjuſt, n. 2. 75t. J 

Paroli, its Original, iv. 1. 3. Its natural Uſe, 1b. 1. How it 
is that Words ought ordinarily to be explained, v. 13. 3. 

Parricide, why ſeveral Legiſlators made no Laws againſt Parti. 
cides, vin. 3. 16. and n. 2. p. 778. 

Parting, Rules which one muſt follow in the 
tween many Perſons, who have no more 
the other, iii. 2. 5. 

Partners. See Aſſociates. 

Particular Perſons, in what Caſes they can defend themſelyes 
without waiting for the Help of the Magiſtrate, viii. 6. 8. 
How far the Conventions which they make of their own 
Head with the Enemy have Force, ib. 7. In what Caſes they 
can do themſelves Juſtice for certain Crimes, viii. 3. 13, 
Whether the Agreements of private Perſons are of Force when 
contrary to the Laws, n. 4. p. 778. 

Parts, natural, what Uſe of thoſe Parts is contrary to the Law 
of Nature, vi. 1. 4. 

Paſſions, what, how excited, and their Force on moral Actions, 
i. 4. 7. Whether they deprive the Will of its intrinſic Li- 
berty, or render the Action voluntary, jb. 8: Whether they 
be irreſiſtible, ih. 7. They ought to be reſtrained, ib. Whe- 
ther thoſe Paſſions which are excited by the Appearance of 
Evil, are more excuſable than thoſe which are excited by the 
A rance of Good, ih, They ought not to uſurp the Sove- 
reignty of, our Mind, ii. 4. 12. 

Patience, whether that Virtue obliges us to ſuffer Injuries, n. 3. 
p. 193. It is very neceſſary in a Prince, n. 1. p. 734, C. 

Patricians, what they were among the Romani, viii. 4. 28. 

Patron, in the Roman Law, what it is, n. 6. p. 548. If a Freed- 
2 dies without Children, his Patron was to inherit his Goods, 
101d. . 

Paul (Saint) Remark upon his circumciſing Timothy, n. 3. p. 326. 

Pawn, what it is, v. 10. 13. Its different Sorts, 1b. 14. 

Pedantry, it is a Vice of the Mind, and not of the Profeſſion, 
ii. 4 13. 

People, in what Senſe a People is immortal, viii. 12. 17. Whon 
the Oath of a People obliges, iv. 4. 17. If Preſcription hath 
Place amongſt a People, ib. 12. 11. If the Change of Indi 
nation which happens to a People authorizes it to ſhake of 
Yoke of a lawful Prince, v. 11. 10. vii. 6. 6. How it  / 
2 from its Obedience to its Sovereign, ib. 7. 5. Hon 
the Form of a People is deſtroyed, viii. 12. 9. How it i 
again reſtored, ib. 6. 23. If its Conſent is alway neceſlar 
to give Laws the Force of obliging in Point of Conſcience, | 
6. 13. The barbarous Manners of ſome particular People db 
not make an Example for the Rights of a natural State, ii. 4 

10. There is no People which is entirely conducted by tit 
Laws of Nature, ib. 9. Whether the Laws are above tit 
People, n. 2. p. 688, & jeg. 

People, common, whence comes that Facility that the comm 
People have todiſcern Juſtice from Injuſtice, ii. 3. 13. 

Perfection, a Man ought to endeavour kis own Perfection, ii.. 

Permiſſion, there are abſolute and imperfe& Permiſſions, i. b. 1%. 
ib. 7. 2. The Permiſſion of human Laws does not hinder 
Thing from being contrary to the Divine, ib. and viii. l. 
How the Permiſſion of a Crime makes a Man Partaker in l, 
i. 5. 14. 

Per ſecutions, for the Cauſe of Religion is criminal, ii. 4.4 

Perſon, what a moral Perſon is, i. 1. 12. The Right and 4. 
vantages of a moral Perſon, ib. ſ. 13, 14. Feigned Perlos 
ib. 15. Free Perſons cannot be taken for a Reward of Moi) 
Y. I. 5. A compound moral Perſon, what it is, i. 1- 15 
ſingle Man may ſuſtain ſeveral Perſons together, jb, 1+ 
Whether an Error with regard to the Perſon renders * 
vention null, n. 4. p. 279. When the Perſon change 
Obligation expires, v. 11. 10. Whether the Character of 
Perſon augments the Injury, viii. 3. 20. Puniſh ments 
to be ſuitable to the Perſon of the Delinquent, ib. 25: 
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Pelitory, what it is, v. 13. 6. 

Phalburger, or Pfalburger, what, n. 2. P- 874. 8 

Phil/ophers, an Abridgment of the principal Opinions of the 
ancient Philoſophers in relation to Morality, pref. H. 12, & eg. 

Phils/ophy, wherein it conſiſts according to Plato, viii. 4. 14+ 

Phy/ick, the Uſe of that Science, ii. 4. 13. 

Place, what is meant by ſtrong fortified Places, v. 10. 4. How 
long a Commander ought to defend it, viii. 6. 10. When a 
Man may ſeize on a Place in his own Country, ii. 6. 8. 

Places of - Honour, how a Man may order Places of Honour to 
avoid Conteſts, viii. 4. 21, 22. Every Place is honourable, 
where a Man finds himſelf poſted for the Defence of a State, 
ib. 23. 

Plagium, what it is, n. 1. p. 793: 

Plants, they go with the Soil, iv. 7. 7. 

Pliaders at the Bar, their Duties, v. 11. 6. 

To pleaſe, who it is that a Man may be glad to pleaſe, viii. 4. 12. 
Pleaſure, how a Man may ſeek after it innocently, ii. 4. 11. 
What Pleaſures are the moſt lively in all Creatures, vi. 1. 1. 

Plebeians, what they were among the Romany, viii. 4. 28. 

Pledge, what it is, v. 10. 12. If one Man may give himſelf as 
a Pledge for another, ii. 4. 8. 

Poeſy, what it is, and its Uſe, ii. 4. 18. 

. Ports, they were not allow'd, by the Roman Law, the ſame Immu- 
nities, Privileges, nor Rewards, as the Profeſſors of other 
Sciences, n. 6. p. 461. Their Fables of the Gods, n. 5. p 
154, & ſeg. Not ignorant of the true Notion of Gop, 46. 
Their Works ought to be read with Caution, pref. F. 16. 

Point of Honour, the Vanity of it, viii. 4. 8. 

Pond, to whom the Fiſh in it belong, iv. 6. 11. 

Polygamy, it is contrary to the Law of Nature, vi. 1. 17, & /. 

Portion, what is meant by equal Portion in the Diſtribution of 
an Inheritance, iv. 11. 8. 

P:/efor, in what the Right of the Poſſeſſor of another Man's 
Eitate upon Truſt conſiſts, iv. 8. 5. 

Paſſſion, what it is, iv. 9. 175 Natural or civil, 16. How it is 
interrupted, iv. 12. 4. In what Caſe a Man may take Poſ- 
ſeſſion of another's Goods, n. 1. p. 207. Whether Property 
can be gained without taking Poſſeſſion, n. 5. p. 416. 

Polls, how a Man ought to aſſign perilous Poſts, viii. 2. 4. 

Polliminy, what it is, viii. 6. 22. If this Right is for thoſe who 
had been delivered by the State and accepted, ib. 11. 9. 

Power, what moral Power is, and how many Sorts there are of 
it, i. 1. 19. In what the abſolute Power of Sovereigns con- 
ſiſts, vii. 6. 7. If the abſolute Power of a Prince does of 
itſelf give him the Precedency over another Prince whoſe 
Power is limited, viii. 4. 19. The Power of making Taxes, 
vii. 4. 7. Judiciary Power, ib. 4. The Power of making 
War and Peace, and of contracting Alliances, 16. 5. The 
Power of eſtabliſhing Magiltrates, 5. 6. The Power of in- 
flicting Puniſhments, ib. 3. Legiſlative Power, i6. 2. The 
Power of examining Doctrines, its juſt Bounds, ib. 8. Power 
is not the only Foundation of Honour and Authority, i. 6. 
10. viii. 4. 13, 18. If the Suſpicion which a Man takes 
from the Power of his Neighbour, is ſufficient to give him 
Right to attack him, ii. 5. 6. viii. 6. 5, The Law of an in- 
ferior Power gives Place to thoſe of ſuperior Power, v. 12. 23. 
What is the Ponndutics of paternal Power, vi. 2. 1, & ſe. 
How far it extends, ib. 6. If it can be transferred to another, 
either wholly or in part, ib. 9. How it hath been taken or 
bounded in civil Societies, 16. 11. How it ends, 15. 13. 
Whether paternal Power be the Foundation of Royal Autho- 
rity, n. 3. p. 604, & ſe. 

Power, phyſical, does not always imply a moral Power, iii. 5. 3. 
iv. 1. 10. 

Prayer, the Impiety of thoſe Prayers which Men make to deſire 
Gop to ſend Evil to their Neighbours, and to implore the 
Benediction of Heaven, or to give Gop Thanks for advanta- 
geous Succeſs in an unjuſt War, ii. 4. 4. 

Predetermination, phyfical, rejected, i. 4. 3. 

Preſcription, what it is, iv. 12. 12. In what Things, and at the 
End of what Times it hath Place, ib. Neceſſary Conditions 
to make this Right lawfully prevail, ib. 3, 4. Why it was 
introduced, and what is the Foundation of it, 7b. 5, & e. 
If it hath Place amongſt different Nations, 76. 11. 

Precedency, upon what its Right is founded, viii. 4. 15. A Man 
may have reed in one Place, and not in another, 16. 22. 

3 ſome are injurious, iii. 2. 7. The Preſents which a 

an makes of Things that he doth not care for, are but ſot- 
tiſh and ridiculous Liberality, ib. 3. 3. v. 7. 1, & eq. 

Princes (ſee Sovereign and King ) the Duties of Princes as they are 
Men and as they are Sovereigns, vii. 8. 4. It is eaſy ſor them 
to ſtrengthen and preſerve their Dominions by juſt Ways, #6. 
2.10. The Maxims which they ought to follow in the Di- 
ſtributions of Honours and Recompences, and in the Govern- 
ment of Places amongſt their Subjects, viii. 4. 23, 31. How 
they may diſpoſe of the Goods of particular Men, 16. 5. 2, 7, 
& /eg. And of publick Goods, as well thoſe of the Demeſn 
of the State as thoſe of the Demeſn of the Crown, 16. 8. 
How many Ways Princes may be injurious to their Subjects, 
vii. 8. 4. Of Precedency amongſt Princes, viii. 4. 15. How 
they may meet without having any Diſpute of their Paſſage, 


i6.6. 21. Whether a Perſon ought to defend himſelf againſt 
his Prince, n. 1, p. 185, 


Priſoner, what Evil a Man may make a Priſoner ſuffer who is 
not yet either condemned or heard, viii. 2. 4. If only be- 
cauſe a Man holds him Captive, he is thought Maſter of all 
his Goods without excepting thoſe which he himſelf hath not 
in his own Hands, 16. 6. 29. If he who hath been releaſed 
upon Condition of not ſerving againſt the Enemy, may be 
conſtrained by the State to break his Promiſe, 16. 2. 2. If 
he is obliged in Conſcience to come and put himſelf into his 
Enemy's Hands, when the Condition upon which he was re- 
leaſed is not fulfilled, ib. If he who eſcapes, re- enters into 
the Poſſeſſion of all his Goods and all his Rights, 76. 6. 22. 
The Conventions which concern Priſoners of War, are moſt 
favourable Cauſes, ib. 7. 12. Whether we ought to make 
Priſoners of thoſe who, by an unforeſeen Accident, ſtay in 
our Territories after the Declaration of War, n. 2. p. 856. 

Price, what Price is, and how many Sorts there are of it, v. r. 
2, & jeg. What is the Foundation of proper and intrinſical 
Price, ib. 4. The Price of Things and Actions is capable of 
| Ss Extent, i. 2. 10. What is the Reaſon there is no Price 

ound to certain profitable Things, v. 1.5. What it is that 
augments and diminiſhes the Price of Things, 76. 6. The 
Price of Inclination, ib. 7. Legitimate Price, or Price or- 
dained by the Laws, ib. 8. Ordinary or current Price, 16. g. 
The Meanneſs of Price is ſufficient to demand, indemnify, 
or annul a Contract, ib. 3. 9. Eminent Price, ib. 1. 11, 12 
Whether the Price of a Thing augments the Crime of the De- 
linquent, n. 2. p. 783. 

Privation does not conſtitute the Eſſence of a Thing, i. 7. 5. 

Privileges (ſee Immunities) when a Man may revoke Privileges, 
viii. 10. 9. A Man may renounce his Privileges when he 
can do it without Prejudice to a third, ii. 5. 2. 

Probability, there is a Probability of Fact, and a Probability of 
- i. 3. 5. Rules to be obſerved in relation to Probability, 
0, 0. 

Proceſs, the Difference between a civil and criminal Proceſs, iv. 
1. 21. The Deciſion of a criminal Proceſs ought not to be 
determined by Lot, v. 9. 2. 

Procuration, it is either univerſal or ſpecial, iii. 9. 2. 
miſſion, 

Prodigality, it is vicious, ii. 4. 10. 

Profeſſors, whether they are anſwerable for the Progreſs of their 
Diſciples, v. 6. 4. They may demand the full Price from 
each of their Pupils, v. 7. 4. How they were looked upon 
by the Roman Law, n. 6. p. 461. | 

Profeſſions, we ought to chuſe ſuch Profeſſions as are proportional 
to our Capacity, ii. 4. 15. iii. 2. 3. Children in chuſing 
their Profeſſions ought to be ſwayed by their Father's Judg- 
ment and Authority, vi. 2. 12. Criminal Profeſſions, what, 
iii. 6. 9. | | 

Profit, if a Man may never make any Profit of another's Diſ- 
3 iv. 13. 6. It is either poſitive or negative, n. 2. 

516. 

Promifer there are perfect Promiſes and imperſect Promiſes, iii. 
5. 6, 7. If a plain ſimple Promiſe obliges in Point of Con- 
ſcience, 1b. 9. & ſeg. If a Promiſe without a Cauſe obliges, 
ib, If all Sorts of Incommodities and Damages have the 
Virtue of excuſing a Man from keeping his Promiſe, v. 12. 
22, Promiſes of that which is already engaged to ſome 
other Perſon are null, iii. 7.11. And thoſe which are made 
of another's Goods, or of what depends on another, ib. 10. 
If every Promiſe includes the tacit Condition ſuppoſing the 
Things remain in the ſame State or Condition, v. 12. 20. The 
lawful Matter of Promiſes, iii. 7. The different Cauſes 
which are capable of making them void, iii. 6. 3, &. 
What Acceptation is neceſſary to render them irrevocable, i. 
15. If a third may accept a Promiſe, 54.9.5. If this Ac- 
ceptation may be made by Heirs, 15. 6. If a Man may add 
any burthenſome Condition to a Promiſe already accepted, 
ib. 7, Of Promiſes made by the Mediation of a Solicitor, 
ib. 3, 4. Abſolute and conditional Promiſes, iii. 8. 1. Of the 
Validity of unlawful Promiſes, n. 2. p. 298, & /eg. The 
Difference between a Promiſe purely conditional, and one 
made of certain Conditions, n. 1. p. 305. 

Propagation, how Propagation of Mankind ought to be made, 
i. 

Property of Goods is a moral Quality, i. 1. 16. iv. 4. 1. What 
it is, 15. 2. The different Serts of Property, is. The End 
of the Eſtabliſhment of Property, ii. 6. 5. In what Senſe it 
is from natural Law, iv. 4. 14. What Qualities a Thing 
ought to have to be capable of Property, ib. 5. 1. What Per- 
ſons are capable of enjoying ſome Right of Property, 16. 4. 
15. Duty as to Property of Goods, ib. 13.1, The Founda- 
tion of Property, what, n. 2. p. 366. 

Proſelyte, the Zews attributed too large Effects to their Regene- 
ration, i. 1. 14. | 

Protector, he who makes himſelf Protector of a Crime, is re- 
ſponſible for the Pamage which proceeds from it, iii. 1. 4. 

Providence, the Notion of divine Providence is the Foundation 
of all Religion, i. 6. 11, | 

Prudence, what it is, i. 2. 4. If it comes only from Experience, 
iii. 2. 2. A Man ought always to act with Prudence, ii. 4 6. 

Puniſhment, what it is, viii. 3. 4. To what Sort of Juſtice it 
relates, ib. 5. To whom it belongs to inflict it, 76. 7. What 
is the End 7 * ib, 8. If it hath Place amongſt thoſe. who 
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live in the Independance of a natural State, 15. 2. All Sorts 
of Sins are not ſubject to the human Tribunal, ib. 14. The 
Proportion of the Puniſhment to the Crime cannot be exactly 
determined, i. 2. 10. They do not inflit Puniſhment upon 
the ſame Crime twice, 1b. 9. 6. What Rules a Man ought 
to follow in the preciſe Determination of the Nature and De- 
ree of Puniſhment, viii. 3. 23, C A Man is not ſecure 

| <a Puniſhment, though he hath repaired the Damage, iii. 
1.6. If Puniſhment can wholly be inflicted upon many Per- 
ſons who have concurred in the ſame criminal Action, 76. 5. 
If Legiſlators are obliged to govern themſelves, in the Deter- 
mination of Puniſhment, according to what the Law of War 
. in the Independance of a natural State, ii. 5. 17. 


he natural Puniſhments of Sin, ib. 3. 21. The Idea of 
Rewards and Puniſhments in another Life believed among the 


Heathens, n. 2. p. 153, Ce. Puniſhment had Place before 
the penal Laws, viii. 3. 16. Whether Puniſhment ſhould al- 
ways be inflicted, 1b. Whether the Motive of ſimple Puniſh- 
ment be a juſt Cauſe for declaring War, n. 1. p. 837. 

Pythagoras (the Philoſopher) his Opinion in Matters of Religion 
as Morality, pref. $. 18. His Reaſon againſt killing of 
Animals, iv. 3. 4. 


Pyrrho (the Philoſopher) his Sentiments, pref. F. 25. 


Q. 


Quality, the different Sorts of moral Qualities, i. 1. 17. The 
particular Qualities of a Perſon are fometimes a lawful Reaſon 
for pardoning him a Crime, viii. 3. 17, Whether an Error 
in the Quality of a Thing renders the Contract null, n. 1. 

. 280, 

Sine, the different Sorts of moral Quantities, i. 1. 12. v. 1. 1. 

Dueſtions, why they make uſe of an Oath in Queſtions of Fact, 
and not in Queſtions of Law, iv. 2. 18. 

Quaſi Contract, what it is, n. 7. p. 454+ 

Quit, when a Debtor is quit, v. 11. 7. 


R. 


Nabab, if ſhe did well to hide the Spies of the 1/-aelites, and 
Why, iv. 1. 16. 3 

Rape, a young Woman to avoid a Rape may kill him who en- 
deavours to force her, ii. 5. 11. Rapes ought not to be per- 
mitted in War, viii. 6. 7. 

Rarity, it contributes very much to raiſe the Price of Commo- 
dities, V. 1. 6. 3 
Reaſon, how one knows if a Maxim be agreeable or not to right 
| Reaſon, ii. 3. 13. Its Light can diſcover the Foundation 
of natural Right, 75. If its Maxims alone impoſe any Obli- 
gation, 15. 20. The Uſe of Reaſon is abſolutely neceſſary to 

give a true Conſent, iii. 6. 3. 

Reaſon of State, what it is, Vii. 9. 3- 

Reaſon of Law, what it is, v. 12. 10. 

Rebels, if a Treaty of Peace made with Rebels is valid, viii. 8. 2. 

Rebellion, what it is, n. 3. p. 6. Whether the general Inſur- 
rection of a Nation deſerves the Name of Rebellion, n. 4. 
p. 720, & fg. : 

Recompence, what it is, 1. 9. 5 When a Man has full Right to 
demand a Recompence, 156. 3. There are natural Recom- 
pences of Virtue, and arbitrary Recompences, ii. 3. 21. 

Refugees, if one ought to give a Retreat to Refugees, 111. 3. 10. 
It one is always obliged to deliver up thoſe which are accuſed 
of any Crime, viii. 6. 12. 

Refuſal, the blameable Eafineſs of thoſe who cannot give a Re- 
fuſal to any one, iii. 5. 10. . 

Regents, the Authority of the Regents of a Kingdom during the 
Interregnum, vii. 7. 8. 

Relapſes, frequent Relapſes aggravate a Crime, viii. 3. 22. 


Religion, of the Opinions contrary to Religion, ii. 4. 4. The 


Sovereign may limit the Liberty of conſecrating certain Things 
do the Uſe of Religion, viii. 5. 4. Tt is the ſtrongeſt Bond of 
Sociaty, n. 4. p. 65. And the grand Principle of the Law of 
Nature;-n. 1. p. 135. Reflections upon Arnobius's Argument 
in Favour of Religion, n. 3. p. 27. The Chriſtian Religion 
is advantageous to the State, n. 1. p. 738. What Power the 
Sovereign hath in Matters of Religion, n. 2. p. 661, & eg. 
The Sovereign ought not to hinder any Man from ſerving 

Bob in a peaceful Manner, according to his own Religion, 
n. 3. p. 719. Wars for the Sake of Religion, what, n. 1. 
p. 837. We mult not, under a Pretence of defending our 
own Religion, hurt thoſe of another, n. 1. p. 847. We muſt 
inviolably keep our Promiſe, though made to a Perſon of a 
different Religion, n. 5. p. 260. 


Render, the Senſe of that Maxim, That a Man ought to render to 


every one his own, viii. 3. 15. 

Rents, appointed according to the Price of Money, v. 7. 12. 
See more in Hiring, | GP 

Repentance, there is no true Repentance without Reſtitution of 
what a Man hath taken unjuſtly, iii. 1. 2. 

R. preſentation, what the ＋ of it is in eaſe of Sueceſſion, and 
What is the Foundation of it, iv. 11. 12. It hath no Place 
in the Line of Aſcenlants, #6. 13. | 3 


Reprimands, of an Equal to an Equal are not 
amongſt Friends, viii. 3. 10. re ENGNG Has 
N what, and who may lawfully uſe this Right, a. 2 


p. 846. 
Reproaches, of ſome corporal Infirmity are abſurd and unjuſt, ; 


$9. | 
Republick, if all Alliances made with a Republick are rea! vii; 
9. 6. Moſt important Maxims for maintaining a Republick. 


v. 7. 9. 
Reputation, what Care one ought to have of his Reputation, ii 


4. 9. 
Reſervations, mental, how ridiculous and abſurd they are, i 
Reſtance, interpretative, or preſumed Reſiſtance, i. 4. 
Retaliation, Law of, if one ought always to follow 
— of it, v. 11. 6. | 
etreat, he who gives a Retreat to evil Doers is as puilt 
themſelves, i. 5. 14. If a Man may ſometimes fall open . 
er for giving a Retreat to one who has injured him 
viii. 6. 12. 7 
Revenge, ſimple Revenge is condemned by the Law of | 
ii. 4. 12. ib. 5. 3. The Satisfaction which a Man 1 
is but an imaginary Good, viii. 3. 19. How ridiculous th. 
is, that propoſes to itſelf the Death of the Offender, 1B. 2 
2 Revenge is permitted in ſome States, and why, 
7b, 11. i 
Revenge of Blood, why the Law of Moſes gave the Revenger of 
Blood Permiſſion to kill, out of the Bounds of the A ylum 
him who had fled thither for Refuge, iii. 1. 7. F 
Rhetoric, whether it be pernicious, n. 3. p. 171. 
Right, the Right of holding in Fee, iv. 8. 3. Different Sen{; 
of the Term Right, i. 1. 20. The Senſe of the Maxim, 744; 
he who uſes his own Right, does not injure any one, i, 5. 3. viii. 
3.31. If one _ always to grant others the ſame Right 
that he has himſelf, iii. 2. 4. In what Senſe Right is the 
ſtrongeſt Will, i. 6. 12. In what the transferring a Right 
conſiſts, iii. 5. 2, & %. How the Right over Perſons and 
Things is acquired, ib. 4. Negative Right, iv. g. 5, Per. 
ſonal or real, viii. 6. 4. Perfe& and imperfeR, i. 1. 19. ib. 
7. In what ſtrict Right differs from Equity, 16. 2. 8. See 
more in Law, 
Riches, how one may ſeek Riches innocently, ii. 4. 10. 
Rivers, the Uſe of Rivers ought to be common, iii. 3. 4. To 
whom they belong properly, iv. 5. 3. If additional Lands 
o to them whoſe Banks Rivers augment, iv. 7. 11, If they 
improve in like Manner private Eſtates, ib. 1 2. 
Robbers, they are wholly infamous, viii. 4. 5. If an Oath i; 
obligatoty in reſpect of them, 7b. 5, & /eg. iii. 6. 11. 
Robbery, amongſt whom it paſſes for an hcnourable Profeſſion, 
ii. 2. 10, 


v. 1. 14. 
4. 10. 


it, viii. 3.27. 


o 8. 


Sacrifice, what is meant by Sacrifice, v. 12. 7. 

Sacrorum deteſiatio, among the Romans, what, n. (h) p. 821. 

Sages, if Sages have a Right of rr thoſe which are leſs 
wiſe and provident than they to put themſelves under their 
Directions, iii. 2. 2. 

Sale, what a Sale is, and when it is accompliſhed, v. 5. 2. Of 
forced Sales, ib. 3. 6. Of thoſe where a Man runs a Hazard, 
ib, 6. Of whole Sales, ib. If in a Sale Men may deceive 
one another in regard of the Price, 36. 10. 

Salary, what it is, 1. 976 li. 3. 21. v. 6. 1. If one may de- 
mand the Salary he had given for the Commiſſion of a wicked 
Action, 11i.7. 8. ä 

Sanction of the Law, what it is, i. 6. 14. Penal Sanctions are 
ſometimes alternative, viii. 3. 4. In what the Sanction of 
natural Law conſiſts, i. 6. 14. ii. 3. 21. | 

Satigfaction, to Juſtice is not one of the natural Ends of the Puniſh: 
ment of Crimes, viii. 3. 12. The falſe Notions of the 82. 
tisfaction of Jeſus Chriſt are contrary to Religion and Mora- 
lity, ii. 4. 4 

Scandal, received, what it is, 1. 5. 3. | 

Sceptics, how the abſurd Principles of theſe Philoſophers is dan- 
gerous, pref. F. 25. 

Sciences, ſome are profitable, ſome are curious, and ſome vain, 
ii. 4. 13. How one ought to ſtudy them, 156. Thoſe which 
teach a Science ought not to conceal any Thing that has rela- 
tion to it, iv. 1. 7. | 

Schools, publick, are neceſſary in a State, vii. 9. 4. 

Schoolmaſler, he has a Right to uſe moderate Correction towarc 
the Children which are under his Direction, viii. 3. 10. 

Scruples, how a Man ought to cure himſelf of them, i. 3. 9. 

Sea, of the Dominion of the Sea, iv. 5. 5, &. | 

Secret, if one may diſpenſe with communicating to others an in- 
nocent Secret and profitable to Mankind, iii. 2. 2. Eſpecially 
when he has taken an Oath not to diſcover it, iv. 2. 10. The 
Importance of a Secret in Aﬀairs of State, viii. 3. 24. 

Seller, his Engagement towards the Buyer, v. . He ovght 
faithfully to diſcover the Defects of his Merchandize, ib. 3. 2. 

See more in Buyer. 

Sentinel, he is reſponſible for the Damage occaſioned by Fue 
happening through his Inadvertency, i. 5. 14. 


She. 
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Separation, if that of the Body and Goods, the Bond of Mar- 
riage ſtill ſubſiſting, is conformable to natural Law, vi. 1. 22. 

Sepulchre, if one may refuſe Sepalchre to thoſe that die inſolvent, 
v. 10. 12. Or to an Enemy, n. 4. p. 149. The Right of 
Sepulchre is founded on the Laws of Humanity, 16. 

Services, of innocent Profit, iii. 3. 3, If one may exact Pay- 
ment of one for Services which turn to the Advantage of 
many, v. 6. 4. Services done to a State by a Criminal, or 
even his Anceſtors may ſometimes obtain him his Pardon, 
viii. 3. 16. | 

Pls if Gov is the immediate Author of it, vii. 3. 3. Its 
Original, and Extent of Power that it gives to a er, 
ibid. 4. 

8 in the Stile of the Law, what it is, and how many 
Sorts, iv. 8. 6, 11. Whether the ceaſing to enjoy a Servi- 
tude, be a proper Reaſon for Preſcription, n. 1. p. 440.1 

Sexes, Why Gop hath eſtabliſhed the Difference of Sexes, v. 
1. 2. There are ſome Foundations of Honour which are com- 
mon to both Sexes, and others which are particular to one, 
viii. 4.12. Whether oue Sex ought to uſe the ſame Care in 
adorning themſelves as the other, v. 3. 10. Whether an Er- 
ror with regard to the Sex, renders a Contract null with regard 
to the Sale of a Slave, n. 2. p. 280. 

Siege, if in a Siege one may pull down the Houſes of particular 
Men, viii. 5. 7. 

Signs, there are natural Signs, and Signs of Inſtitution, iv. 1. 2. 
Wherein Signs of Conſent conſiſt, iii. 6. 16, Without theſe 
internal Actions hath no Effect of Right, iv. 12. 28. 

Silence, in what a Man 1s * to keep Silence, iv. 1. 7. 
When it is criminal, 16. And i. 5. 14. v. 3. 4. How one 
ought to interpret the Silence of the Law, i. 6. 15. Long Si- 
lence is not ſufficient to make one preſume that a Man aban- 
dons his Goods or Right, iv. 12. 8. If upon the Silence of a 
Sovereign one may preſume that he ratifies a Treaty concluded 
without his Order, viii. 9. 13. | 

Simony, What it ie, v. 1.5. : 

Sin, how many Things include the Idea of Sin, viii. 3. 2. 
Why it is compared to a Debt, 16. 5. If Sins of Weakneſs 
are truly Sins, i. 5.8. If all Sins are puniſhable at a human 
Tribunal, viii. 3. 14 The Limitation of that Maxim, That 


thoſe who induce others to fin, fin themſelves, viii. 6. 16. If the 


natural Conſequences of Sin are inſtead of Puniſhments, ib. 
3. 4. Why it reſembles the Nature of a Contract, viii. 3. 5. 
Whether a Sin, before it be grown common, ought to be pu- 
niſhed, 16. 16. Whether thoſe of Youth ought to be par- 
doned, ib. What Sins ought never to be pardoned, ib. 

Sinners, Charity does not permit us to deſpair of Sinners Amend- 
ment without great Reaſons, viii. 3. 10. Incorrigible Sin- 
ners ſhould be puniſhed with Death, n. 1. p. 773. 

Siſßers, in what Order Siſters ought to ſucceed, iv. 11. 17. 

Slavery, if Gop be the Author of it, vi. 3. 3. In what its In- 
conveniences conſiſt, ib. 10. What is the Original of it, 76. 4, 
5. If there is any one who is naturally a Slave, iii. 2. 5. The 
Condition of Slaves is vile and diſadvantageous in many States, 
viii. 4. 6. In what Senſe they make a part of their Maſter's 
Goods, vi. 3. 7. If one may do them an Injury, ib. 8. What 
is the Condition of their Children, 1b. 9. What is the Foun- 
dation of the Obligation of a Slave made by War to his 
Maſter, 76. 6. How a Slave is delivered from Servitude, 76. 
11. If a Maſter is reſponſible for the Damage cauſed by his 
Slave, iii. 1. 6. The Right of having the Service of ano- 
ther's Slave, iv. 8. 10, By the Roman Law a Slave cannot 
oblige himſelf to his Maſter, iii. 7. 11. Slaves are not capa- 
ble of Uſufruit, n. 4. p. 408. Whether we may acquire 
another's Slave by the Law of Preſcription, iv. 12. 2. Whe- 
ther a fugitive Slave may be acquired by the Law of the firſt 
Occupancy, iv. 6. 12. The Slave who did not defend his 
Maſter was puniſhed with Death by the Roman Law, iii. 7. 5. 

Seciability, is the Foundation of natural Law, ii. 3. 15. A 
Man is diſpenſed with for not practiſing the Laws of Socia- 
bility towards them who violate them in regard to us, 16. 
A general Diviſion of its Duties, n. 3. p. 211. There may 
be ſome Oppoſition between the Laws of Self-Love, and the 
Duties of Sociability, n. 3. p. 180. The Duties of a Man 
to himſelf are partly derived from Religion, and partly from 
Sociability, n. 1. p. 135. 

Societies, are ſimple and compound, vi. 1. 1. Society in general, 
which is betwixt all Men, muſt not be confounded with par- 
ticular, ii. 3. 17. How one ought to rule himſelf in the 
Diſtribution of Advantages and Charges amongſt Members of 
the ſame Society, i. 7.9. Society may treat with one of its 
Members, as from a particular to a particular, ib. In what 
Caſe one may Jawfully renounce Society, viii. 11. 2. The 
divers Means of contracting a Society, v. 8. How they call 
its Parts, i6. 6. 2. Irregular Society, ib. 3. Univerſal, or of 
all Goods, 16. 4. How and why civil Society was eſtabliſhed, 
III. 1. 7. The good of human Society in general is the 
Foundation of the Law of Nature, n. 1. p. 135. When a 
Perſon may ſeparate from Society, n. 4, 5. p. 577. 

Socrates, his Principles of Morality, pref. $. 20. 

Sedemy, is a Sin contrary to natural Law, vi. 1. 4. 

Seldiers, if they be obliged, upon Pain of Death, firmly to hold 
a Poſt where they run the Riſque of periſhing, iii. 7, 5. viii, 


| 


* 


2. 4. If one ought to give ſome Salary even to Citizens, 
when the State is tich enough to make ſuch Expences, viii. 2. 
1. If a Soldier who in Exerciſing, kill a Man undeſignedly, 
is guilty of Homicide, iii. 1. 7. Whether they ought to exa- 
mine the Juſtice of the War, n. 2. p. 750, Ces. 

Solicitation, whether a Perſon who ſollicites a Woman to an un- 
chaſte Compliance, be guilty of a greater Crime than him 
who compels by mere Force, ii. 5. 11. And vi. 1. 21. 

Son, every Son muſt be preſumed to be the Son of his Mothet's 
Huſband, iv. 11. 10. vi. 1. 10. 

Soul, how it ought to be taken care of, ii. 4. t, & /q. How 
one endangers another in relation to his Soul, iii. 1. 3. The 
undeniable Poſſibility of its Immortality is ſufficient to ſix any 
Man's Reſolution upon a virtuous Life, ii. 3. 21. 

Sovereign, the Duties of a Sovereign in general, vii. 9. His 
Rights and Power, vii. 4. 2, & eg. Its eaſy for him, if he 
performs his Duty, to make himſelf obeyed and loved by the 
22 Part of his Subjects, ib. 5. A Man ought to obey 

im rather than his own Father, v. 12. 23. Ina Matter of 
Doubt, a Man ought always to preſume upon the Juſtice ot 
his Orders and Enterprizes, viii. 1. 7. How far his Power 
of ordaining the Value of all Sorts of Money extends, v. 1. 
14. And of conſtraining his Subjects to make certain Sorts 
of Contracts, ib. 3. 6. Of ruling Marriages, and of com- 
pelling and hindering Men to enter into this Engagement, vi. 
1.8, Of granting to ſome particular Perſons, or certain So- 
cieties, the ſole Privilege of driving certain Sorts of Com- 
merce, v. 5. 7. Of pardoning Criminals, viii. 3. 17. If he 
may uſe mental Reſervations, or innocent Diſſimulations, iv. 
1.17, He cannot out of a mere Caprice blot any of his Sub- 
jects with Infamy, viii. 4. 9. Nor baniſh an innocent Sub- 
jeR, ib. 11. 6, 7. And in what Caſe he is reſponſible for the 
Injuries done by his Subjects, iii. 1. 11. viii. 6. 12. All 
—_ cannot be revoked, i. 6. 6, 8, 10. See Prince and 

ng. 

Sovereignty, the Original and Foundation of Sovereignty, vii. 3. 
How many diſtin Parts it includes, vii. 4. 1, S ſeq. Its 
common and proper Subject, ib. 6. 4. If there is a real and 
perſonal Sovereignty, ib. How far its Rights are inviolable, 
i6. 8. The different Manners of acquiring it, ib. 7, And of 
poſſeſſing it, 16. 6. 14. If there may be a Sovereignty which 
is but for a Time, ib. 5. If it receives any Taint by un- 
equal Alliances, viii. 9. 4. The proper Character of Sove- 
reignty, vii. 6.1, & ſeg. Why, and by how many Ways 
it is limited, 16. 9. It may be enjoyed either fully, or under 
more or leſs Degrees of Diminution, 7. 14. Real and per- 
ſonal Sovereignty, 16. 6. 4. 

Spontantity, what it is, i. 4. 1. 

Specification, or the Production of a new Form, what it is in the 
Roman Law, iv. 7. 10. 

Stellionatus, what it is, n. 4. p. 304. 

Sterility, whether it be a ſufficient Reaſon for diſſolving a Mar- 
riage, Vi. 1. 21. 

Stipulation, what it is, n. 6. p. 473. Imperſect Stipulation, n. 
9. p. 540. The Effects of Stipulations added after the Con- 
cluſion of a Contract, n. 4. p. 472. 

Stoics, a general Idea of their Sentiments in Matters of Religion 
and Morality, pref. F. 27. 

8 are permitted towards an Enemy, iv. 1. 12. viii, 


Subjects, their Duties. See Citizens, If the State may do them 
an Injury, viii. 8. 2. The unjuſt Complaints that they may 
ſometimes make againſt their Sovereign, ib. 3. They can 
promiſe nothing to the Prejudice of him, iii. 7. 11. How 

the Sovereign may deprive them of the Right they had got 

by Contract, viii. 10. 7. How they may have an Action at 
Law againſt their Prince, vii. 6. 2. viii. 10. 6. How far 
their Goods are in the Diſpoſal of their Sovereign, viii. 5. 1, 
& ſeg. The diſpoſal of Places amongſt them depends upon 
their Sovereign, viii. 4. 23. If they may ſometimes teſiſt 
their Prince, vii. 8. 5. : 

Sucegſſir, how he is obliged to the Contracts, Treaties, and other 

— of his Predeceſſors, viii. 9. 8. 6. 10. 

Succe//ion, the general Foundations of Succeſſions abinteflate, iv. 
11.1, 2. Succeſſion by Heads, and Succeſſion by Pedigree, 
ib. 6. 12. And 11. 2. The different Ways that Succeſſions 
are ruled by the civil Laws, ib. 18. Of Succeſſion to patri- 
monial Kingdoms, vii. 7. 11. Of Succeſſion to Kingdoms 
eſtabliſhed by the free Conſent of the People, and of the dif- 
ferent Sorts of them, ib. 12, & ſeg. What ought to decide 
Diſputes in Point of Succeſſion, 16. 15. 

Suffrages, why Plurality of Suffrages carries a Thing in Delibe- 
rations of Aſſemblies, vii. 2. 15. A Limitation of this Maxim 
in certain Aſſemblies, ib. 16. Of a Caſe where the Suffrages 
= _ ib. 17. When oneought to join of ſeparate them, 
ib. 18. 

Superior, if one may ſometimes execute the Orders of a Superior, 
which are manifeſtly unjuſt, viii. 1. 6. How a Superior may 
engage himſelf in relation to the Goods and Actions of thoſe 
that depend upon him, iii. 7. 10. 

Superſtition, it is contrary to Religion and ſound Morality, i. 
4.4. 


Supplicants, 


— 


Au IN DE x of the miſt material Things, &c. 


Supplicants, whether we ought to give Quarter to Supplicants in 
Time of War, n. 2. p. 841: 


T. 
Talents, are only eſtimable as a Man makes good uſe of them, 


viii. 4. 12. 

Tax, how to order the Tax of Subjects, viii. 5. 6. 

Terms, they ſignify nothing but by Inſtitution, iv. 1. 3- There 
is a principal and an acceſſory Signification of Terms, 76. 6. 
Every one may ſometimes forge new Terms, i. 1.1. Two 
different Ideas, which one muſt diſtinguiſh in the Terms which 
relate to Morality, ib. 3. 6. Of Terms which have man 
Significations, v. 12. 11. If one may ſometimes make uſe 
of particular Terms, iv. 1. 6. In a Contract the Terms 
ought to be underſtood according to the Cuſtom of the Place 
in which the Contract is made, 756. 6. Of the Terms of Art, 
iv. 1. 6. v. 12. 4. Whether the Signification of Terms are 
ſettled by a bare Conſent, n. 2. p. 318. Why the Terms of 
Morality, both in common Diſcourſe and the Writings of the 
Learned, are the moſt obſcure and indeterminate, 7755 $. 5. 

Tehament, what a Teſtament or Will is, iv. 10. 3. If one may 
in Conſcience make void a Will where there is no Formality 
wanting, ib. 8. If a Teſtament may be reveked by the 
Teſtator, when there is a Cauſe intimating, that every poſte- 
rior Teſtament ſhall not be valid, i. 6. A The Origin of 
Teſtaments, whence, iv. 10. 2. Tis the common Practice 
of Mankind to transfer Things by Teſtament, on Account of 
Death, ib, Whether a Teſtament can juſtly be called an 
Alienation, 16. Whether Teſtaments owe their Original to 
natural, or poſitive Law, ib. 4. and n. 5. p. 420, & ſeq. 
They are attributed to the Law of Nations by the Roman 
Lawyers, n. 2. p. 148. Every Perſon by Teſtament ought to 
diſpoſe of his Goods in a wiſe and prudent Manner, n. 2. p. 

24. Whether the Heir by Teſtament can, with a ſafe Con- 
cience, enter upon the Inheritance, when it is defective in 
any Point of Form required by civil Ordinances, iv. 10. 2. 
All impoſlible, vile, or jeſting Conditions inſerted in Teſta- 
ments, were diſannulled by the Roman Laws, iii. 8. 5. Tefla- 
menta Nuncupativa, what it is, n. 3. p. 438. They were as 
ood as written ones by the Roman Law, ib. Whether a 
Feltament in which the Son is neither made Heir, nor yet 
rticularly, and by Name diſinherited, is null, iii. 6. 6, 
hether it was lawful for the Perſon whom Lazarus had 
made his Heir to poſſeſs his Goods, ib. We ought, in all 
Teſtaments, to have regard to all Laws as are made in Behalf 
of Children, n. 6. p. 278. The civil Law has a regard to the 
Error of the Teſtator, not only when it makes to the Prejudice 
of the Children, but, ſometimes when it affects ſtrange 
Heirs, nominated in a former Will, 18. They who receive 
any Advantage from a Teſtament, which they know to be 

' forged, are guilty of a Sin, iv. 10. 7. . 

Thales, (one of the ſeven wiſe Men of Greece) his Morality, 

ef. I. 17. 

Th. See Robbery. | 

Theodorus (the Philoſopher) his Atheiſm, pref. F. 23. n. 5. 

Time, if Courſe of Time gives any Right, iv. 12. 7, The Ef- 
fe of Time inſerted in a Promiſe. iii. 8. 7. The Times of 
Truces, viii. 7. 8. The Time appointed for ſettling the Ar- 

- ticles of Peace, ib. 8. 4. a : b 

Titles, divers Remarks upon the Subject of Titles, i. 1. 18. 
If they of themſelves give a Prince Precedence above another 
Prince who hath not ſo proud Titles, viii. 4. 19. 

Traitors, if one may make uſe of them, viii. 6. 16. ; 

Tranſafions, how far the Tranſactions of a Crime are valid, 
viii. 3. 16. 

3 if the Deſertion of Transfugees, true or feigned, is 
innocent, viii. 11. 5. If one may receive and make uſe of 
them, ib. x i 

Treaty, the Maxims of Prudence which one ought to follow in 
making a Treaty, iii. 6. 9. If there is any Need of making a 
Treaty about thoſe Things to which a Man is already obliged 
by natural Law, ii. 2. 11. viii. 9. 2. Treaties ought to be more 

inviolably obſerved by a King than by a Commonwealth, iv. 
2.17. If a Treaty of Alliance is renewed 'tacitly, viii. g. 
11. Of a Caſe where one renews many Treaties different in 
certain Things, ib. 8. If publick Treaties made without the 
Order of the Sovereign, are valid, 76. 12. 

Treaſure, to whom a Treaſure which is found ought to belong, 
iv. 6. 13. What publick Treaſure is, and who may diſpoſe 
of it, viii. 5. 8. * 

Troops, if one * to give 2 to ſtrange Troops, iii. 3. 5. 
Ge ought to give nothing to ſtrange Troops which are en- 
rolled beyond fingle Pay, viii. 6. 18. 3 

Truce, what it is, and how many Sorts there are of it, viii, 7. 3. 

If there is any tacit Truce, 75. 7. It leaves the Subjects of 
the War, and the Pretenſions of the Parties ſubſiſting, 36. 5. 
What is permitted or not permitted during a Truce, ib. 9. 
Of the Duration of a Truce, ib. 8. Of its Infraction, ib. 11. 
If the Enemy may retain thoſe Priſoners, who by Accident 
are found in their Territories after the Time of their Truce is 


expired, ib. 10. 8 a 
Tutors, the Uſe of Tutors, and the different Sorts of them, iv. 


4+ 15. They have Power to uſe moderate C i 

their Pupils, viii. 3. 10. Their — gp 2 

v. 4. 1. 999 
Tyrant, if one may take Arms to deliver $ ibjects f 

of a ſtrange Prince who is become a T'yrant, A Your 
Tranny, what it is, vii. 5. 11. | . 


V. 


Valet, cannot require that it may be permitted him f. 
to diſſipate his Maſter's Goods, v. 10. 3. 8 
ceived Money of his Maſter to pay his Creditor, but negleci 
to do it, the Creditor has a full Right to demand it of him 
n. 3. p. pl wi the gan 2 — condemn ſuch Valet, 
as lie with their er's Wife or Daughter, though 
ſollicited to it, n, 1.- p. 22. 1 28 er 


Vanquifh, by what one may know which vanquiſhed in a Com- 


bat, viii. 5. 8. 

Vengeance, the Conſent which a Man finds in it is an imagin 
Good, viii. 3. 19, How ſottiſh and ridiculous that is which 
Fehn to itſelf the Death of an Offender, ib, 23. Particular 

engeances are permitted in certain States, and why they are 
ib, 11. Why the Law of Meſes gave a Revenger of Blood 
Permiſſion of killing, out of the Bounds of the Aſylum, him 
who had fled thither for Refuge, iii. 1. 7. 

Veſſel, the Goods which are caſt overboard in a Storm, are ſtill 
the Property of the Maſter, n. 1. p. 395. The Merchan- 
dize of an Enemy, though in a neutral Veſſel, is a lawful 
Prize, n. 2, P. 849. Whether thoſe who have need of Ships, 
to ſave or defend themſelves, may take the firſt they meet, n. 
2. p. 210. 

Vice, what it is, i. 4. 6. It is equally diſhoneſt and pernicious, 
ii. 3. 10. It is more fatiguing than Virtue, 16. 21. There 
are national Vices, i. 4. 5. viii. 3. 21. Whence the Horror 
which we have for ſome Vices from our Infancy proceeds, 
ib. 2. 6. What is the beſt Way of noting up Vices, viii. 3. 
14. What Vices one ought to leave unpuniſhed, ib. 25, If 
the particular Vices of a Perſon authorizes us to break our 
Word with him, iii. 6. 9. 

Virtue, what it is, i. 4. 6. The Profit of it, ii. 3. 10. The 
Practice of it is more eaſy than the abandoning of it to purſue 
Vice, ib. 21. The Exerciſe of moſt Virtues has much Liberty 
and Extent, i. 2. 10. No Virtue counſels any Thing which 
engages to a Crime, viii. 3. 19. Moral and intellectual Vir- 
tue, pref. F. 24. It conſiſts in a certain Mediocrity, ib. It 
is the Cauſe of Happineſs, but it is not Happineſs itſelf, pre. 
F. 26, 27. and n. 4. p. 136. It is the more laudable for be- 
ing rare, n. 9. p. 807. A Man's own Virtue, and not thoſe 
of his Anceſtors, ought to recommend him, viii. 4. 25. We 
cannot tranfmit Virtue to our Succeſſors, 10. 

Vow, what a Vow is, and what Conditions are neceſſary to ren- 
der it valid, iii. 6. 15. iv. 2. 28. Abſurd and impertinent 
Vows don't oblige, i. 2. 10. How one is diſpenſed with, 
and diſcharged of his Vows by a Superior, 1b. 24. Fithers 
may annul their Childrens Vows whilſt they are under their 
Power, vi. 2. 10. 

Volition, what it is, i. 4. 1. 

Uſe of a Thing, in what it conſiſts according to the Lawyers, iv. 
8. 8. Uſe is the Maſter of Languages, z6. 1. 6. 

Uſucepion, what it is in the Reman Law, and wherein it differs 
from Preſcription, iv. 12. 1, 2. 

Ujufruit, what it is, iv. 8. 7, How it may be appointed, i}. 
Whether it ſhould paſs to the Poſſeſſor's Heir, ib. Whether it 
may be transferred to a third, n. 10. p. 409. 

Uſufrutuary, he muſt neither ſurvey the Ground, impoveriſh it, 
Cc. n. 2. p. 409. He may open Mines, &c. n. 6. p. 49%. 

Duty is blameable, i. 7. 10, See Intereſt. 

Uſurper, how, and how far, an Uſurper's Orders oblige Subject, 

during the Life of their legitimate Sovereign, vii. 8. 10. 
How his Empire may become legitimate, vii. 7. 4. 6. 8, 9. 
How far his Action, Contracts, and other Engagements, ate 
valid, after he hath been chaced away, viii. 12. 3. 1 

Utility, there are two Sorts of it, ii. 3. 10. Particular Utility 
is not the Foundation of natural Law, i. 10, & %, le 
procure an innocent Utility, we may diſſemble certain Thing? 
n. 1. p. 320. 


W. 


Wager, how it is permitted, v. 9. 4. 
Mar, what it is, 1. 10,8. How many Sorts there are, ib. and 
viii. 6. 1. War offenſive and defenſive, what it is, i“. 5 
Solemn and not ſolemn, ib. 9. What end they ought to p'” 
poſe to themſelves in making War, ib. 2. Juſt Cauſes of ul. 
dertaking it, 25. 3. The Juſtice of the Cauſes of War ovgh* 
to be clear and manifeſt, ib. 4. How far Acts of Haan 
can be carried, ib. 6, 7. How ſar the Cuſtom eſtabliſhc 
among Nations have carried the Licence of War, ib, 5 
When it is that a Prince may undertake a War, vii. 9 15. 
Whether a Subject can, without a Crime, bear Arms for 8 
Prince in an unjuſt War, viii. 1. 8. In a civil Society Y 
particular Perſon has a Right to make War of his own . 
ib, 6. 8. How it is that in a Treaty theſe Words, ( 7 ) 


3 . 
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The divers Sorts of 
ar, viii. 9. 3. Enume- 
Whether a War can 


ought to continue during War, 16. 
Alliances which have relation to 
ration of its unjuſt Cauſes, viii. 6. c, 
be juſt on both Sides, n. 4. p. 838. 
I. p. 837. 
Water, if one may a iate Water to himſelf, iv. 5. 2. 
The Right of drawing it out of a Neighbour's Well, 16. 8. 
12. Services of running Waters, ib. 11. If one ought to 
let every one draw, iii. 3. 3, 4. 
Widrws, marrying before the Time, were noted with Infam 
by the Roman Law, viii. 4. 6. ; 
Will, what the Will is, i. 1. 2. Its different Actions, ib. 4. 1. 
If ſimple Declaration of our Will in the favour of another, 
impoſes an Obligation upon us, iii. 5. 3. When a Man may 
revoke his Will, i. 6. 6. How many diſtin Wills are united, 
vii. 2. $. 
the Action, viii. 3. 18, IndireQ and interpretative Will, n. 
2. p. 84. And n. 1. p. 216. | 
Free-Will. See Liberty. 
Will or T:flament. See Teflament. ; 
Witneſs, the Uſe of Witneſſes, iii. 6. 16, Their Duties, v. 13. 
What Witneſſes are receivable or refuſable, ib. Whence 
it comes that there muſt be two at leaſt, 16. The Oath 
which they take, iv. 2. 20. They ought to tell what they 
know, even without an Oath, when they are required by the 
Magiſtrate, 16. 1. 20. 
Wheres, how they ought to be regarded in the World, viii. 


4+ 5. 
Fan the Brightneſs of their Huſband's Honour reflects upon 
them, viii. 4. 12. Thoſe who ſell their Favours fin doubly, 
V.1.5. If it is againſt natural Law that one Woman ſhould 
have many Huſbands, or that Women ſhould be common, vi. 


INDEX the noft material Things, 
War) are to be underſtood, iv. 12. 15, Whether Preſeription | 


Of religious Wars, n. 


In what Senſe Men ſay the Will is as criminal as 


&c. 


1. 15. If one ought to permit Strangers to marry Wives in 

his Country, iii. 3. 13. If one can ſwear that a Woman is 

not with Child, iv. 2. 2. If they ſhould underſtand the Sci- 
ences, Vi. 1, 24. Their Eaſineſs was provided for, in the 
| Roman Law, by the Valerian Decree, v. 10. 10. They ought 

not to be hurt when made Priſoners of War, n. 2. p. 841. 

They are not altogether excluded from ſucceeding to. the 
Goods of their Huſbands, n. 2. p. 427, & /eq. 3 
ung Women, thoſe that willingly let themſelves be debauched, 
cannot complain that thier Gallants do them an Injury, properly 
' ſo called, iii. 7. 8. How one ought to indemnify a young 

Woman he has abuſed, ib. 1. 10. A young Woman cannot 
demand when ſhe marries, that ſhe may grant any Favours to 
any other than her Huſband, v. 10. 3. She who is married 
againſt her Will, is nevertheleſs obliged to be true to her, 

uſband, i. 6. 11. 

Worſhip, Gop himſelf allows one in a preſſing Neceſſity to ſuſ- 
pend the Action of his Worſhip, viii. 3. 18. 

Writings, they are the moſt ſure Signs of Conſent, iii. 6. 16. 
What is the Force of Obligation by Writings, v. 2. 6. Whe- 
ther a Covenant can ſubſiſt without Writings, iii. 6. 16. The 
greateſt regard imaginable # had to them by the civil Law, 
ib, How an Arbitrator ſhould proceed, if the Writings by 
which only the Pretenſions of the other Party can be made out, 
are loſt, v. 13. 8. 

Writing-Mafters, they ought not to debaſe themſelves in Writing 
Scandal, v. 1.5. . 


Z. 


Zeno (the Philoſopher, Chief of the Stoic:) his principal Senti- 
ments in Matters of Religion and Morality, pref. F. 27. 
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